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DEPARTMENT OF ENERGY

10 CFR Part 440
[Docket No. EEWAP0130]
RIN 1904-AC16

Weatherization Assistance for Low-
Income Persons: Maintaining the
Privacy of Applicants for and
Recipients of Services

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Final rule.

SUMMARY: The U.S. Department of
Energy (DOE) published an interim final
rule on March 11, 2010, requiring that
all States and other service providers
that participate in the Weatherization
Assistance Program (WAP) treat all
requests for information concerning
applicants and recipients of WAP funds
in a manner consistent with the Federal
Government’s treatment of information
requested under the Freedom of
Information Act (FOIA). DOE published
a final rule on June 7, 2010, adopting
the interim final rule as final without
change. This adoption inadvertently
caused the sunset date of December 6,
2010, stated in the interim final rule to
also be adopted as final. DOE is today
adopting the amendments to 10 CFR
part 440 of chapter II of title 10, Code
of Federal Regulations set forth in the
interim final rule without adopting the
sunset date.

DATES: This rule is effective February
28, 2012.

FOR FURTHER INFORMATION CONTACT:
Robert Adams, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Weatherization
Assistance Program, EE-2K, 950
L’Enfant Plaza, SW., Room P201D,
Washington, DC 20585-0121, (202) 287—
1591, email: robert.adams@ee.doe.gov.
For legal issues contact Kavita

Vaidyanathan, U.S. Department of
Energy, Office of the General Counsel,
Forrestal Building, GC-71, 1000
Independence Avenue SW.,
Washington, DC 20585, (202) 586—0669,
email: kavita.vaidyanathan@hgq.doe.gov.
SUPPLEMENTARY INFORMATION:

I. Background and Authority

Title IV, Energy Conservation and
Production Act, as amended, authorizes
DOE to administer the WAP. All grant
awards made under this program must
comply with applicable authorities,
including regulations contained in Title
10 of the Code of Federal Regulations
(10 CFR part 440).

II. Discussion

On March 11, 2010, (75 FR 11419),
DOE published an interim final rule
requiring all States and other service
providers that participate in the WAP
treat all requests for information
concerning applicants and recipients of
WAP funds in a manner consistent with
the Federal Government’s treatment of
information requested under the FOIA.
The background and explanation of that
interim final rule was set out in the
March 11 publication. DOE received one
comment letter and published a final
rule on June 7, 2010, (75 FR 32089),
adopting the interim final rule as final
without change because some of the
suggestions in the comments were
already incorporated in the interim final
rule and DOE declined to adopt the
other suggestions.

The final rule was effective on July 7,
2010. However, the adoption of the
interim final rule as final without
change inadvertently caused the sunset
date of December 6, 2010, stated in the
interim final rule to also be adopted as
final. To correct the inclusion of the
interim final rule’s sunset date in the
final rule, DOE is today adopting the
amendments to 10 CFR part 440 of
chapter II of title 10, Code of Federal
Regulations set forth in the interim final
rule without adopting the sunset date.

III. Procedural Issues and Regulatory
Review

A. Review Under Executive Order 12866

Today’s regulatory action is not a
significant regulatory action under
section 3(f)(1) of Executive Order 12866,
“Regulatory Planning and Review” (58
FR 51735 (Oct. 4, 1993)). Accordingly,
today’s action was not reviewed by the

Office of Information and Regulatory
Affairs in the Office of Management and
Budget.

B. Administrative Procedure Act

DOE finds that providing prior notice
and comment on today’s final rule
would be unnecessary. See, 5 U.S.C.
553(b)(3)(B). As noted above, today’s
final rule corrects an inadvertent
application of a sunset date to a final
rule that was previously subject to
notice and comment. DOE received and
responded to the one comment received
as a result of that public notice and
comment opportunity. Today’s final
rule adopts the regulatory language as
finalized in the prior final rule.

C. Congressional Notification

As required by 5 U.S.C. 801, DOE will
report to Congress on the promulgation
of today’s rule before its effective date.
The report will state that it has been
determined that the rule is not a “major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 10 CFR Part 440

Administrative practice and
procedure, Aged, Energy conservation,
Grant programs—energy, Grant
programs—housing and community
development, Housing standards—
indians, individuals with disabilities,
Reporting and recordkeeping
requirements, Weatherization.

Issued in Washington, DC, on February 17,
2012.

Henry C. Kelly,
Acting Assistant Secretary, Energy Efficiency
and Renewable Energy.

For the reasons stated in the
preamble, DOE is amending 10 CFR part
440 as set forth below:

PART 440—WEATHERIZATION
ASSISTANCE FOR LOW-INCOME
PERSONS

m 1. The authority citation for part 440
continues to read as follows:

Authority: 42 U.S.C. 6861 et seq.; 42
U.S.C. 7101 et seq.

m 2. Section 440.2 is amended by adding
a new paragraph (e) to read as follows:

§440.2 Administration of grants.
* * * * *

(e)(1) States, Tribes and their
subawardees, including, but not limited
to subrecipients, subgrantees,
contractors and subcontractors that
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participate in the program established
under this Part are required to treat all
requests for information concerning
applicants and recipients of WAP funds
in a manner consistent with the Federal
Government’s treatment of information
requested under the Freedom of
Information Act (FOIA), 5 U.S.C. 552,
including the privacy protections
contained in Exemption (b)(6) of the

FOIA, 5 U.S.C. 552(b)(6). Under 5 U.S.C.

552(b)(6), information relating to an
individual’s eligibility application or
the individual’s participation in the
program, such as name, address, or
income information, are generally
exempt from disclosure.

(2) A balancing test must be used in
applying Exemption (b)(6) in order to
determine:

(i) Whether a significant privacy
interest would be invaded;

(ii) Whether the release of the
information would further the public
interest by shedding light on the
operations or activities of the
Government; and

(iii) Whether in balancing the privacy
interests against the public interest,
disclosure would constitute a clearly
unwarranted invasion of privacy.

(3) A request for personal information
including but not limited to the names,
addresses, or income information of
WAP applicants or recipients would
require the State or other service
provider to balance a clearly defined
public interest in obtaining this
information against the individuals’
legitimate expectation of privacy.

(4) Given a legitimate, articulated
public interest in the disclosure, States
and other service providers may release
information regarding recipients in the
aggregate that does not identify specific
individuals. However, a State or service
provider must apply an FOIA
Exemption (b)(6) balancing test to any
request for information that can not be

satisfied by such less-intrusive methods.

[FR Doc. 2012-4643 Filed 2-27-12; 8:45 am]|
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 135

[Docket No.: FAA-2012-0007; Amdt. No.
135-126)

RIN 2120-AK02

Authorization To Use Lower Than
Standard Takeoff, Approach and
Landing Minimums at Military and
Foreign Airports; Confirmation of
Effective Date

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This action confirms the
effective date of the direct final rule
published on January 11, 2012. The rule
allows qualified operators to conduct
lower than standard instrument flight
rules (IFR) airport operations at military
airports or outside the United States
when authorized to do so by their
operations specifications.

DATES: The effective date for the direct
final rule published on January 11,
2012, at 77 FR 1629, is confirmed as
February 27, 2012.

ADDRESSES: For information on where to
obtain copies of rulemaking documents
and other information related to this
action, see “How To Obtain Additional
Information” in the SUPPLEMENTARY
INFORMATION section of this document.
FOR FURTHER INFORMATION CONTACT: For
technical questions concerning this
action, contact Gregory French, Air
Transportation Division, 135 Air Carrier
Operations Branch, AFS-250, Federal
Aviation Administration, 800
Independence Avenue SW.,
Washington, DC 20591; telephone (202)
267—4112; email
gregory.french@faa.gov.

For legal questions concerning this
action, contact Robert Frenzel, Office of
the Chief Counsel, Operations Law
Branch, (AGC-220), Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone (202) 267-3073; email
robert.frenzel@faa.gov.

SUPPLEMENTARY INFORMATION:
Background

Before publication of this direct final
rule on January 11, 2012 (77 FR 1629),
Title 14, Code of Federal Regulations
(14 CFR) limited certain operators to a
takeoff minimum visibility of 1 mile,
and a landing minimum visibility of 72
mile when conducting IFR operations at

foreign and military airports, even when
the operator has demonstrated the
ability to safely conduct operations in
lower visibility. The FAA has
determined since many part 135
operators have met the requirement
necessary to conduct lower than
standard IFR operations authorized by
OpSpec C079, it would amend the
requirement to allow for lower than
standard IFR operations at military and
foreign airports only for those part 135
operators authorized through that
OpSpec.

Discussion of Comments

The FAA received comments from
two individual commenters. Both
commenters supported the rule change.
The commenters generally stated that
the rule change permitted those
operators that obtain authority to
conduct lower than standard visibility
operations at U.S. airports to exercise
the same authority at foreign and
military airports.

Conclusion

After consideration of the comments
submitted in response to the direct final
rule, the FAA has determined that no
further rulemaking action is necessary.
The rule will take effect on February 27,
2012.

How To Obtain Additional Information

A. Rulemaking Documents

An electronic copy of a rulemaking
document my be obtained by using the
Internet—

1. Search the Federal eRulemaking
Portal (http://www.regulations.gov);

2. Visit the FAA’s Regulations and
Policies Web page at http://
www.faa.gov/regulations policies/ or

3. Access the Government Printing
Office’s Web page at http://
www.fdsys.gov.

Copies may also be obtained by
sending a request (identified by notice,
amendment, or docket number of this
rulemaking) to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue
SW., Washington, DC 20591, or by
calling (202) 267-9680.

B. Comments Submitted to the Docket

Comments received may be viewed by
going to http://www.regulations.gov and
following the online instructions to
search the docket number for this
action. Anyone is able to search the
electronic form of all comments
received into any of the FAA’s dockets
by the name of the individual
submitting the comment (or signing the
comment, if submitted on behalf of an
association, business, labor union, etc.).
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C. Small Business Regulatory
Enforcement Fairness Act

The Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996 requires FAA to comply with
small entity requests for information or
advice about compliance with statutes
and regulations within its jurisdiction.
A small entity with questions regarding
this document, may contact its local
FAA official, or the person listed under
the FOR FURTHER INFORMATION CONTACT
heading at the beginning of the
preamble. To find out more about
SBREFA on the Internet, visit http://
www.faa.gov/regulations_policies/
rulemaking/sbre _act/.

Issued in Washington, DC, on February 23,
2012.

John W. McGraw,

Acting Director, Flight Standards Service.
[FR Doc. 2012—4633 Filed 2—27-12; 8:45 am]
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2010-0986; FRL-9634-6]

Approval and Promulgation of Air
Quality Implementation Plans; District
of Columbia, Maryland, and Virginia;
Determinations of Attainment of the
1997 8-Hour Ozone National Ambient
Air Quality Standard for the
Washington, DC-MD-VA 8-Hour Ozone
Moderate Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is making two
determinations regarding the
Washington, DC-MD-VA moderate 8-
hour ozone nonattainment area (the
Washington Area). First, EPA is making
a determination that the Washington
Area has attained the 1997 8-hour ozone
national ambient air quality standard
(NAAQS) by its June 15, 2010
attainment date. This determination is
based upon complete, quality assured,
and certified ambient air monitoring
data that show the area has monitored
attainment of the 1997 8-hour ozone
NAAQS for the 2007—2009 monitoring
period. Second, EPA is making a clean
data determination, finding that the
Washington Area has attained the 1997
8-hour ozone NAAQS, based on
complete, quality assured, and certified
ambient air monitoring data for the
2007-2009 and 2008-2010 monitoring
periods. In accordance with EPA’s
applicable ozone implementation rule,

this clean data determination suspends
the requirement for the Washington
Area to submit an attainment
demonstration, reasonably available
control measures (RACM), a reasonable
further progress (RFP) plan and
contingency measures related to
attainment of the 1997 8-hours ozone
NAAQS. These requirements shall be
suspended for so long as the area
continues to attain the 1997 8-hour
ozone NAAQS. These actions are being
taken under the Clean Air Act (CAA).
DATES: Effective Date: This final rule is
effective on March 29, 2012.
ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2010-0986. All
documents in the docket are listed in
the www.regulations.gov Web site.
Although listed in the electronic docket,
some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy for
public inspection during normal
business hours at the Air Protection
Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

FOR FURTHER INFORMATION CONTACT:
Maria A. Pino, (215) 814-2181, or by
email at pino.maria@epa.gov.
SUPPLEMENTARY INFORMATION: The
following outline is provided to aid in
locating information in this action.

I. Background

II. Summary of Actions

II. Final Action

IV. Statutory and Executive Order Reviews

I. Background

EPA published a notice of proposed
rulemaking (NPR) for the District of
Columbia, the State of Maryland, and
the Commonwealth of Virginia (the
States) on September 20, 2011 (76 FR
58206). Pursuant to section
181(b)(2)(A) * of the CAA, the
September 20, 2011 NPR proposed to
determine that the Washington Area
attained the 1997 8-hour ozone NAAQS
by its attainment date, June 15, 2010.
This proposed determination was based

1The NPR cited CAA sections 181(b)(2)(A) and
179(c) as the statutory authority for determining
whether the Washington Area attained the 1997 8-
hour ozone NAAQS by its attainment date. In this
final notice, EPA is correcting that statement to
clarify that here the appropriate statutory authority
derives from section 181(b)(2)(A).

upon complete, quality assured, and
certified ambient air monitoring data for
the 2007—-2009 monitoring period that
show the area has monitored attainment
of the 1997 8-hour ozone NAAQS
during this monitoring period.
Complete, quality assured, and certified
ambient air monitoring data for the
2008-2010 monitoring period shows
continued attainment.

The September 20, 2011 NPR also
proposed to make a clean data
determination that the Washington Area
has attained the 1997 8-hour ozone
NAAQS. This proposed clean data
determination was based upon
complete, quality assured, and certified
ambient air monitoring data that show
the area has monitored attainment of the
1997 8-hour ozone NAAQS for the
2007-2009 and 2008—2010 monitoring
periods. As a result of this
determination, the requirement for this
area to submit an attainment
demonstration, a RACM analysis, an
RFP plan, contingency measures, and
other planning requirements related to
attainment of the 1997 8-hours ozone
NAAQS shall be suspended for so long
as the area continues to attain the 1997
8-hour ozone NAAQS.

II. Summary of Actions

A. Determination of Attainment by the
Attainment Date

EPA is making a determination that
the Washington Area has attained the
1997 ozone NAAQS by its applicable
attainment date of June 15, 2010. As a
result of this action, EPA has met its
requirement pursuant to CAA section
181(b)(2)(A) to determine, based on the
area’s air quality as of the attainment
date, whether the area attained the
standard by that date. The effect of a
final determination of attainment by the
area’s attainment date is to discharge
EPA’s obligation under CAA section
181(b)(2)(A),2 and to establish that, in
accordance with CAA section
181(b)(2)(A), the area will not be
reclassified for failure to attain by its
applicable attainment date. This
determination of attainment is not
equivalent to a redesignation. The state
must still meet the statutory
requirements for redesignation in order
to be redesignated to attainment.

2In the NPR, EPA stated that its obligations to
determine if an area attained the 1997 8-hour
NAAQS by its attainment was found under CAA
sections 181(b)(2)(A) and 179. EPA notes that for an
area such as the Washington Area, which is
designated moderate nonattainment for the 1997 8-
hour ozone standard, the proper citation is CAA
section 181(b)(2)(A).
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B. Clean Data Determination

EPA is making a clean data
determination, finding that the
Washington Area is attaining the 1997
8-hour ozone NAAQS. Under the
provisions of EPA’s ozone
implementation rule (40 CFR 51.918),
this clean data determination suspends
the CAA requirement for the
Washington Area to submit certain
planning SIPs related to attainment of
the 1997 8-hour ozone NAAQS for so
long as the area continues to attain the
1997 8-hour ozone NAAQS. This clean
data determination is not equivalent to
a redesignation. The state must still
meet the statutory requirements for
redesignation in order to be
redesignated to attainment.

The clean data determination
suspends the requirements to submit an
attainment demonstration, RACM, RFP,
contingency measures, and any other
planning SIPs related to attainment of
the 1997 8-hour ozone NAAQS;
continues until such time, if any, that
EPA (i) redesignates the area to
attainment at which time those
requirements no longer apply, or (ii)
subsequently determines that the area
has violated the 1997 8-hour ozone
NAAQS; is separate from, and does not
influence or otherwise affect, any future
designation determination or
requirements for the area based on any
new or revised ozone NAAQS; and
remains in effect regardless of whether
EPA designates this area as a
nonattainment area for purposes of any
new or revised ozone NAAQS.

Although these requirements are
suspended, EPA is not precluded from
acting upon these elements. The States
submitted these SIP elements for the
Washington Area to EPA for review and
approval in June 2007. EPA approved
the States’ submittal pertaining to RFP,
RFP contingency measures, and RACM,
along with the Washington Area’s 2002
base year inventory and 2008
transportation conformity motor vehicle
emissions budgets (MVEBs) on
September 20, 2011 (76 FR 58116).

C. Ambient Air Quality Monitoring Data

Complete, quality assured, certified
8-hour ozone air quality monitoring data
for 2007 through 2009 show that the
Washington Area has attained the 1997
8-hour ozone NAAQS. The Washington
Area continues to attain the 1997 8-hour
ozone NAAQS considering complete,
quality assured, certified 8-hour ozone
air quality monitoring data for 2008
through 2010. Additional information
on air quality data for the Washington
Area can be found in the Technical
Support Document (TSD) prepared for

this action. The TSD can be viewed at
http://www.regulations.gov.

III. Final Action

EPA is making two determinations
regarding the Washington Area. First,
EPA is making a clean data
determination, finding that the
Washington Area has attained the 1997
8-hour ozone NAAQS. This clean data
determination is based upon complete,
quality assured, and certified ambient
air monitoring data that show the area
has monitored attainment of the 1997
8-hour ozone NAAQS for the 2007-2009
and 2008-2010 monitoring periods.
This clean data determination suspends
the requirements for the Washington
Area to submit an attainment
demonstration and associated RACM,
RFP plan, contingency measures, and
any other planning requirements related
to attainment of the 1997 8-hours ozone
NAAQS for so long as the area
continues to attain the 1997 8-hour
ozone NAAQS. Second, pursuant to
section 181(b)(2)(A) of the CAA, EPA is
making a determination that the
Washington Area has attained the 1997
8-hour ozone NAAQS by its moderate
area attainment date, June 15, 2010.

The rationale for EPA’s proposed
action are explained in the NPR and
will not be restated here. No public
comments were received on the NPR.

IV. Statutory and Executive Order
Reviews

A. General Requirements

This action makes determinations of
attainment based on air quality, and
result in the suspension of certain
federal requirements. This action does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this determination that
the Washington Area has attained
the1997 annual PM, s NAAQS does not
have tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing these actions and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by April 30, 2012.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
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of such rule or action. This
determination that the Washington Area
has attained the 1997 8-hour ozone
NAAQS may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements.

Dated: February 6, 2012.
W.C. Early,
Acting Regional Administrator, Region III.

40 CFR Part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart J—District of Columbia

m 2.In § 52.475, the existing paragraph
is designated as (a), and paragraph (b) is
added to read as follows:

§52.475 Determinations of attainment.
* * * * *

(b) Based upon EPA’s review of the air
quality data for the 3-year period 2007
to 2009, Washington, DC-MD-VA
moderate nonattainment area has
attained the 1997 8-hour ozone NAAQS
by the applicable attainment date of
June 15, 2010. Therefore, EPA has met
the requirement pursuant to CAA
section 181(b)(2)(A) to determine, based
on the area’s air quality as of the
attainment date, whether the area
attained the standard. EPA also
determined that the Washington, DC-
MD-VA moderate nonattainment area
will not be reclassified for failure to
attain by its applicable attainment date
pursuant to section 181(b)(2)(A).

m 3. Section 52.476 is amended by
adding new paragraph (g) to read as
follows:

§52.476 Control strategy: ozone.

* * * * *

(g) Determination of attainment. EPA
has determined, as of February 28, 2012,
that based on 2007 to 2009 and 2008 to
2010 ambient air quality data, the
Washington, DC-MD-VA moderate
nonattainment area has attained the
1997 8-hour ozone National Ambient
Air Quality Standard (NAAQS). This
determination, in accordance with 40
CFR 51.918, suspends the requirements
for this area to submit an attainment
demonstration, associated reasonably
available control measures, a reasonable

further progress plan, contingency
measures, and other planning SIPs
related to attainment of the standard for
as long as this area continues to meet
the 1997 8-hour ozone NAAQS.

Subpart V—Maryland

m 4. Section 52.1076 is amended by
adding new paragraph (w) to read as
follows:

§52.1076 Control strategy plans for
attainment and rate-of-progress: ozone.
* * * * *

(w) Determination of attainment. EPA
has determined, as of February 28, 2012,
that based on 2007 to 2009 and 2008 to
2010 ambient air quality data, the
Washington, DC-MD-VA moderate
nonattainment area has attained the
1997 8-hour ozone National Ambient
Air Quality Standard (NAAQS). This
determination, in accordance with 40
CFR 51.918, suspends the requirements
for this area to submit an attainment
demonstration, associated reasonably
available control measures, a reasonable
further progress plan, contingency
measures, and other planning SIPs
related to attainment of the standard for
as long as this area continues to meet
the 1997 8-hour ozone NAAQS.

m 5. Section 52.1082 is amended by
adding new paragraph (c) to read as
follows:

§52.1082 Determinations of attainment.
* * * * *

(c) Based upon EPA’s review of the air
quality data for the 3-year period 2007
to 2009, Washington, DC-MD-VA
moderate nonattainment area has
attained the 1997 8-hour ozone NAAQS
by the applicable attainment date of
June 15, 2010. Therefore, EPA has met
the requirement pursuant to CAA
section 181(b)(2)(A) to determine, based
on the area’s air quality as of the
attainment date, whether the area
attained the standard. EPA also
determined that the Washington, DC-
MD-VA moderate nonattainment area
will not be reclassified for failure to
attain by its applicable attainment date
pursuant to section 181(b)(2)(A).

Subpart VV—Virginia

m 6. Section 52.2428 is amended by
adding paragraph (h) to read as follows:

§52.2428 Control strategy: Carbon
monoxide and ozone.
* * * * *

(h) Determination of attainment. EPA
has determined, as of February 28, 2012,
that based on 2007 to 2009 and 2008 to
2010 ambient air quality data, the
Washington, DC-MD-VA moderate

nonattainment area has attained the
1997 8-hour ozone National Ambient
Air Quality Standard (NAAQS). This
determination, in accordance with 40
CFR 51.918, suspends the requirements
for this area to submit an attainment
demonstration, associated reasonably
available control measures, a reasonable
further progress plan, contingency
measures, and other planning SIPs
related to attainment of the standard for
as long as this area continues to meet
the 1997 8-hour ozone NAAQS.

m 7.In §52.2430, the existing paragraph
is designated as (a), and paragraph (b) is
added to read as follows:

§52.2430 Determinations of attainment.
* * * * *

(b) Based upon EPA’s review of the air
quality data for the 3-year period 2007
to 2009, Washington, DC-MD-VA
moderate nonattainment area has
attained the 1997 8-hour ozone NAAQS
by the applicable attainment date of
June 15, 2010. Therefore, EPA has met
the requirement pursuant to CAA
section 181(b)(2)(A) to determine, based
on the area’s air quality as of the
attainment date, whether the area
attained the standard. EPA also
determined that the Washington, DC-
MD-VA moderate nonattainment area
will not be reclassified for failure to
attain by its applicable attainment date
pursuant to section 181(b)(2)(A).

[FR Doc. 2012—4473 Filed 2—-27-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R05-OAR—-2004-OH—0004; FRL~
9635-2]

Approval and Promulgation of Air
Quality Implementation Plans; Ohio;
New Source Review Rules—Notice of
Action Denying Petition for
Reconsideration and Request for
Administrative Stay

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; action denying
petition for reconsideration and request
for administrative stay.

SUMMARY: EPA is providing notice that
it has responded to a petition for
reconsideration and a request for an
administrative stay of certain provisions
of the final rule titled, “Approval and
Promulgation of Air Quality
Implementation Plans; Ohio; New
Source Review Rules” published
February 25, 2010. The Ohio EPA
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sought approval to implement the New
Source Review (NSR) Reform provisions
that were not vacated by the United
States Court of Appeals for the District
of Columbia (DC Circuit) in New York
v. EPA. The final rule approved certain
revisions to Ohio’s NSR program, which
Ohio submitted to EPA for review on
September 14, 2004, under the Clean
Air Act (CAA). Subsequently EPA
received a petition dated April 26, 2010,
for reconsideration from the Natural
Resources Defense Council (NRDC). The
petition also requested that EPA stay
implementation of certain provisions of
the final rule pending its
reconsideration. EPA considered the
petition for reconsideration and request
for an administrative stay, along with
information contained in the
rulemaking docket, in reaching a
decision on both the petition and
request for a stay. EPA Administrator,
Lisa P. Jackson, denied both the petition
for reconsideration and request for stay
in a letter to the petitioner dated January
24, 2012. The letter explains the basis
for the denial and is available as set
forth below.

FOR FURTHER INFORMATION CONTACT:
Andrea Morgan, Environmental
Engineer, Air Permits Section, Air
Programs Branch (AR-18]),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353—6058,
morgan.andrea@epa.gov.
SUPPLEMENTARY INFORMATION:

I. How can I get copies of this document
and other related information?

This action, the petition for
reconsideration, and the letter denying
the petition for reconsideration and
request for an administrative stay during
the reconsideration are available in the
docket that has been established for this
action under Docket ID No. EPA-R05—
OAR-2004-0OH-0004. All documents in
the docket are listed on the http://
www.regulations.gov Web site. Publicly
available docket materials are available
in hard copy at: Environmental
Protection Agency, Region 5, Air and
Radiation Division, 77 West Jackson
Boulevard, Chicago, Illinois 60604. This
facility is open from 8:30 a.m. to 4:30
p.m., Monday through Friday, excluding
Federal holidays. We recommend that
you contact Andrea Morgan,
Environmental Engineer, at (312) 353—
6058 before visiting the Region 5 office.
In addition to being available in the
docket, an electronic copy of each of
these documents will be available on
the World Wide Web. Following
publication, a copy of this action will be
posted on EPA’s NSR Web site, under

Regulations & Standards, at http://
WWW.epa.gov/nsr.
IL. Judicial Review

Under CAA section 307(b), judicial
review of this final action is available
only by filing a petition for review in
the U.S. Court of Appeals for the District
of Columbia Circuit on or before April
30, 2012.

Dated: February 13, 2012.
Susan Hedman,
Regional Administrator, Region 5.
[FR Doc. 2012—4474 Filed 2—-27-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[Docket No. EPA-R02-OAR-2011-0687,
FRL-9635-4]

Approval and Promulgation of
Implementation Plans; New York;
Motor Vehicle Enhanced Inspection
and Maintenance Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a proposed
State Implementation Plan revision
submitted by the New York State
Department of Environmental
Conservation. This revision consists of
changes to New York’s motor vehicle
enhanced inspection and maintenance
program that would eliminate the
transient emission short test program as
it relates to the New York portion of the
New York-Northern New Jersey-Long
Island, NY-NJ-CT 8-hour ozone
moderate nonattainment area. EPA is
approving this State Implementation
Plan revision because it meets all
applicable requirements of the Clean Air
Act and EPA’s regulations and because
the revision will not interfere with
attainment or maintenance of the
national ambient air quality standards
in the affected area. The intended effect
of this action is to maintain consistency
between the State-adopted rules and the
federally approved SIP.

DATES: Effective Date: This rule will be
effective March 29, 2012.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R02-OAR-2011-0687. All
documents in the docket are listed on
the www.regulations.gov Web site.
Although listed in the index, some
information is not publicly available,
e.g., GBI or other information whose

disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 2 Office, Air Programs Branch,
290 Broadway, 25th Floor, New York,
New York 10007-1866. This Docket
Facility is open from 8:30 a.m. to

4:30 p.m., Monday through Friday,
excluding legal holidays. The Docket
telephone number is 212-637-4249.
FOR FURTHER INFORMATION CONTACT: Kirk
J. Wieber, Air Programs Branch,
Environmental Protection Agency, 290
Broadway, 25th Floor, New York, New
York 10007-1866, (212) 637—3381.
SUPPLEMENTARY INFORMATION:
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I. What action is EPA taking?

The EPA is approving a revision to
the New York State Implementation
Plan (SIP) pertaining to New York’s
motor vehicle enhanced inspection and
maintenance (I/M) program that
proposes to end tailpipe testing on
December 31, 2010. This proposed SIP
revision also outlines several changes to
New York’s enhanced I/M programs
currently operating within the New
York portion of the New York-Northern
New Jersey-Long Island, NY-NJ-CT
nonattainment area (referred to as
NYMA). New York proposes to reduce
the percentage of emissions waivers
allowed within that area to 2% (from
3%). New York indicates that the
decentralized program, which features
on-board diagnostics inspections, is as
effective as a centralized test-only
program for modeling purposes.

II. What was included in New York’s
proposed SIP submittal?

After completing the appropriate
public notice and comment procedures,
on July 10, 2009, the New York State
Department of Environmental
Conservation (NYSDEC) submitted to
EPA a proposed SIP revision that
includes changes to the New York State
enhanced I/M program. The changes
include a proposal to end tailpipe
testing through the New York Transient
Emissions Short Test (NYTEST) I/M
program on December 31, 2010. The
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proposed revision also includes a
reduction in the percentage of emissions
test waivers allowed within NYMA to
2% (from 3%) beginning in calendar
year 2008. The SIP revision includes
MOBILES6 vehicle emission modeling
software (MOBILEG6) demonstration for
the high enhanced I/M performance
standard.

On February 15, 2011, NYSDEC made
a supplemental SIP submittal to EPA
which included recent revisions to Title
6 of the New York Codes, Rules and
Regulations (NYCRR), Part 217, “Motor
Vehicle Emissions,” and the New York
State Department of Motor Vehicles
(NYSDMV) regulation found at Title 15
NYCRR Part 79, “Motor Vehicle
Inspection.” New York adopted these
rule revisions to end the NYTEST I/M
program. This submittal was also
subject to public notice and comment.
On September 16, 2011 (76 FR 57696),
EPA proposed to approve New York’s
revised I/M program. For a detailed
discussion on the content and
requirements of the revisions to New
York’s regulations, the reader is referred
to EPA’s proposed rulemaking action.

III. What comments did EPA receive in
response to its proposal?

In response to EPA’s September 16,
2011 proposed rulemaking action, EPA
received no comments.

IV. Summary of Conclusions

EPA’s review of the materials
submitted indicates that New York has
revised its I/M program in accordance
with the requirements of the Clean Air
Act, 40 CFR Part 51 and all of EPA’s
technical requirements for an
approvable enhanced I/M program. EPA
is approving the revisions to the Title 6,
New York Codes, Rules and Regulations
(NYCRR), Part 217, “Motor Vehicle
Emissions,” Subparts 217—1, 217—4 and
the adoption of new Subpart 217-6, as
effective on December 5, 2010, and the
New York State Department of Motor
Vehicles (NYSDMV) regulation Title 15
NYCRR Part 79 ‘“Motor Vehicle
Inspection,” Sections 79.1-79.15, 79.17,
79.20, 79.21, 79.24, 79.25, as effective
on December 29, 2010, which
incorporate the State’s motor vehicle
I/M program requirements. The Clean
Air Act gives states the discretion in
program planning to implement
programs of the state’s choosing as long
as necessary emission reductions are
met. EPA is also approving New York’s
performance standard modeling
demonstration, which reflects the
State’s I/M program as it is currently
implemented in the NYMA as well as
throughout New York State.

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a “‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o [s certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct

costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by April 30, 2012.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Oxides of nitrogen, Ozone, Reporting
and recordkeeping requirements,
Volatile organic compounds.

Dated: February 1, 2012.
Judith A. Enck,
Regional Administrator, Region 2.
Part 52, chapter I, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart HH—New York

m 2.In §52.1670, the table in paragraph
(c) is amended by revising the entry
under Title 6 for Part 217 and the entry
under Title 15 for Part 79 to read as
follows:
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§52.1670 Identification of plan. (c)* * *
* * * * *
EPA-APPROVED NEW YORK STATE REGULATIONS
New York State regulation Statedgftf:ctive Latest EPA approval date Comments
Title 6:
Part 217, Motor Vehicle Emissions:
Subpart 217—-1, Motor Vehicle Enhanced Inspection and Maintenance Pro- 12/5/10 2/28/12 [Insert page num-
gram Requirements Until December 31, 2010. ber where the document
begins]
Subpart 217—4, Inspection and Maintenance Program Audits Until Decem- 12/5/10 2/28/12 [Insert page num-
ber 31, 2010. ber where the document
begins]
Subpart 217-6, Motor Vehicle Enhanced Inspection and Maintenance Pro- 12/5/10 2/28/12 [Insert page num-
gram Requirements Beginning January 1, 2011. ber where the document
begins]
Title 15: Part 79, “Motor Vehicle Inspection Regulations”
Sections 79.1-79.15, 79.17, 79.20, 79.21, 79.24, 79.25 .....cccevevieviiiiiencene 12/29/10 2/28/12 [Insert page num-

ber where the document
begins]

[FR Doc. 2012—4470 Filed 2-27-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2010-0696—-201202; FRL—
9635-6]

Approval and Promulgation of
Implementation Plans; Tennessee:
Prevention of Significant Deterioration;
Greenhouse Gas Tailoring Rule
Revision

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
approve a revision to the State
Implementation Plan (SIP), submitted
by the State of Tennessee, through the
Tennessee Department of
Environmental Conservation (TDEC),
Air Pollution Control Division, to EPA
on August 30, 2010, for parallel
processing. TDEC submitted the final
version of this SIP revision on January
11, 2012. The SIP revision approved by
today’s action adopts into Tennessee’s
SIP rules impacting the regulation of
greenhouse gases (GHGs) under
Tennessee’s New Source Review (NSR)
Prevention of Significant Deterioration
(PSD) program. Specifically, the SIP
revision establishes appropriate
emission thresholds for determining
which new stationary sources and
modification projects become subject to

Tennessee’s PSD permitting
requirements for GHG emissions. This
rule incorporates state law changes into
the federally approved SIP, and
specifically clarifies the applicable
thresholds in the Tennessee SIP for
GHG PSD requirements. EPA is
approving Tennessee’s January 11, 2012,
SIP revision because the Agency has
made the determination that this SIP
revision is in accordance with the Clean
Air Act (CAA or Act) and EPA
regulations, including regulations
pertaining to PSD permitting for GHGs.
Additionally, EPA is responding to
adverse comments received on EPA’s
November 5, 2010, proposed approval of
Tennessee’s August 30, 2010, draft STP
revision.

DATES: Effective Date: This rule will be
effective March 29, 2012.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR~-
2010-0696. All documents in the docket
are listed on the www.regulations.gov
Web site. Although listed in the index,
some information is not publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.

Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
for further information. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding federal holidays.

FOR FURTHER INFORMATION CONTACT: For
information regarding the Tennessee
SIP, contact Ms. Twunjala Bradley,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. Ms.
Bradley’s telephone number is (404)
562—9352; email address: bradley.
twunjala@epa.gov. For information
regarding the Tailoring Rule, contact
Ms. Heather Abrams, Air Permits
Section, at the same address above. Ms.
Abrams’ telephone number is (404) 562—
9185; email address: abrams.heather@
epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. What is the background for this final
action?

II. What is EPA’s response to comments
received on this action?

III. What is the effect of this final action?

IV. Final Action

V. Statutory and Executive Order Reviews
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I. What is the background for this final
action?

EPA has recently undertaken a series
of actions pertaining to the regulation of
GHGs that, although for the most part
are distinct from one another, establish
the overall framework for today’s final
action on the Tennessee SIP. Four of
these actions include, as they are
commonly called, the “Endangerment
Finding” and “Cause or Contribute
Finding,” which EPA issued in a single
final action,! the “Johnson Memo
Reconsideration,” 2 the “Light-Duty
Vehicle Rule,” 3 and the “Tailoring
Rule.” ¢ Taken together, and in
conjunction with the CAA, these actions
established regulatory requirements for
GHGs emitted from new motor vehicles
and new motor vehicle engines;
determined that such regulations, when
they took effect on January 2, 2011,
subjected GHGs emitted from stationary
sources to PSD requirements; and
limited the applicability of PSD
requirements to GHG sources on a
phased-in basis.

On August 30, 2010, in response to
the Tailoring Rule and earlier GHG-
related EPA rules, TDEC submitted a
draft revision to EPA for approval into
the Tennessee SIP to establish
appropriate emission thresholds for
determining which new or modified
stationary sources become subject to
Tennessee’s PSD permitting
requirements for GHG emissions.
Subsequently, on November 5, 2010,
EPA published a proposed rulemaking
to approve Tennessee’s August 30, 2010,
SIP revision under parallel processing.
See 75 FR 68265. Specifically,
Tennessee’s August 30, 2010, draft SIP
revision includes changes to TDEC’s Air
Quality Regulations, Chapter 1200—-03—
09-.01(4)—Construction and Operating
Permits, Prevention of Significant
Deterioration. The changes to Chapter
1200-03—-09—.01(4)—Construction and
Operating Permits, Prevention of
Significant Deterioration address the
thresholds for GHG permitting
applicability. Detailed background
information and EPA’s rationale for the
proposed approval are provided in

1“Endangerment and Cause or Contribute
Findings for Greenhouse Gases Under Section
202(a) of the Clean Air Act.”” 74 FR 66496
(December 15, 2009).

2 “Interpretation of Regulations that Determine
Pollutants Covered by Clean Air Act Permitting
Programs.” 75 FR 17004 (April 2, 2010).

3 “Light-Duty Vehicle Greenhouse Gas Emission
Standards and Corporate Average Fuel Economy
Standards; Final Rule.” 75 FR 25324 (May 7, 2010).

4 “Prevention of Significant Deterioration and
Title V Greenhouse Gas Tailoring Rule; Final Rule.”
75 FR 31514 (June 3, 2010).

EPA’s November 5, 2010, Federal
Register notice.

On December 30, 2010, EPA
published a final rule which narrowed
its previous approval of PSD programs
as applicable to GHG-emitting sources
in SIPs for 24 states, including
Tennessee.5 See 75 FR 82536 (PSD
Narrowing Rule). Specifically, in the
PSD Narrowing Rule, EPA withdrew its
previous approval of Tennessee’s SIP to
the extent it applied PSD to GHG-
emitting sources below the thresholds in
the final Tailoring Rule.

The effect of the PSD Narrowing Rule
on the approved Tennessee SIP was to
establish that new and modified sources
are subject to PSD permitting
requirements for their GHG emissions
only if they emit GHGs at or above the
Tailoring Rule’s emission thresholds. As
a result of today’s action approving
Tennessee’s adoption of the appropriate
GHG permitting thresholds into its SIP,
paragraph (d) in 40 CFR 52.2222, as
included in EPA’s Narrowing Rule, is no
longer necessary. Thus, today’s action
also amends 40 CFR 52.2222 to remove
this unnecessary regulatory language.

EPA’s November 5, 2010, proposed
approval was contingent upon
Tennessee providing EPA with a final
SIP revision that was not changed
significantly from the revision proposed
for approval by EPA in the November 5,
2010, proposed rulemaking. See 75 FR
68265. Tennessee provided its final SIP
revision on January 11, 2012. There are
minor differences between Tennessee’s
draft and final SIP submittals due to
changes made by TDEC in response to
comments made by EPA during the
public comment period.® A summary of
the changes is provided below.

First, TDEC chose not to adopt a
proposed revision to the definition of
“significant” at rule 1200-03—09—
.01(4)(b)24(ii), which would have added
a cross-reference to the definition of
“subject to regulation.” The proposed
change was not necessary to incorporate
the Tailoring Rule thresholds into
Tennessee’s SIP, and Tennessee’s
existing regulatory language at rule
1200-03-09-.01(4)(b)24(ii) (which
remains unchanged) is consistent with
EPA’s regulations. The second
difference between the draft and final
SIP revision was the correction of a
typographical error in draft rule 1200—
03-09—.01(4)(b)46(v) (changing the

5“Limitation of Approval of Prevention of
Significant Deterioration Provisions Concerning
Greenhouse Gas-Emitting Sources in State
Implementation Plans.” 75 FR 82536 (December 30,
2010).

6 See Tennessee’s August 30, 2010, GHG draft SIP
submittal cover letter Docket ID: EPA-R04-OAR-
2010-0696-0002.

citation to “subpart (iv)(b)47(iv)” to
“subpart (iv)”). There are no other
differences between Tennessee’s August
30, 2010, draft SIP revision, and the
final SIP revision submitted on January
11, 2012.

II. What is EPA’s response to comments
received on this action?

EPA received two sets of comments
on the November 5, 2010, proposed
rulemaking to approve revisions to
Tennessee’s SIP. One set of comments,
provided by the Sierra Club, was in
favor of EPA’s November 5, 2010,
proposed action. The other set of
comments, provided by the Air
Permitting Forum, raised concerns with
final action on EPA’s November 5, 2010,
proposed action. A full set of the
comments provided by both the Sierra
Club and Air Permitting Forum
(hereinafter referred to as ‘“‘the
Commenter”’) is provided in the docket
for today’s final action. The comments
can be accessed at www.regulations.gov
using Docket ID No. EPA-R04-OAR-
2010-0696. A summary of the adverse
comments and EPA’s responses are
provided below.

Generally, the adverse comments fall
into four categories. First, the
Commenter asserts that PSD
requirements cannot be triggered by
GHGs. Second, the Commenter
expresses concerns regarding a footnote
in the November 5, 2010, proposal
describing EPA’s previously announced
intention to narrow its prior approval of
some SIPs to ensure that sources with
GHG emissions that are less than the
Tailoring Rule’s thresholds will not be
obligated under federal law to obtain
PSD permits prior to a SIP revision
incorporating those thresholds. The
Commenter explains that the planned
SIP approval narrowing action—which
has now resulted in the PSD Narrowing
Rule—*is illegal.” Third, the
Commenter states that EPA has failed to
meet applicable statutory and executive
order review requirements. Lastly, the
Commenter states: “EPA should
explicitly state in any final rule that the
continued enforceability of these
provisions in the Tennessee SIP is
limited to the extent to which the
federal requirements remain
enforceable.” EPA’s response to these
four categories of comments is provided
below.

Comment 1: The Commenter asserts
that PSD requirements cannot be
triggered by GHGs. In its letter, the
Commenter reiterates EPA’s statement
that without the Tailoring Rule
thresholds, PSD will apply as of January
2, 2011, to all stationary sources that
emit or have the potential to emit,
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depending on the source category, either
100 or 250 tons of GHG per year. The
Commenter also reiterates EPA’s
statement that beginning January 2,
2011, a source owner proposing to
construct any new major source that
emits at or above the GHG applicability
levels, or modifies any existing major
source that emits at or higher than the
GHG applicability levels, or modify any
existing major source in a way that
would increase GHG emissions, would
need to obtain a PSD permit that
addresses these emissions before
construction could begin. In raising
concerns with the two aforementioned
statements, the Commenter states: “‘[n]o
area in the State of Tennessee has been
designated attainment or unclassifiable
for greenhouse gases (GHGs), as there is
no national ambient air quality standard
(NAAQS) for GHGs. Therefore, GHGs
cannot trigger PSD permitting.” The
Commenter notes that it made this
argument in detail in comments
submitted to EPA on the Tailoring Rule
and other related GHG rulemakings. The
Commenter attached those previously
submitted comments to its comments on
the proposed rulemaking related to this
action. Finally, the Commenter states
that “EPA should immediately provide
notice that it is now interpreting the Act
not to require that GHGs trigger PSD and
allow Tennessee to rescind that portion
of its rules that would allow GHGs to
trigger PSD.”

Response 1: EPA established the
requirement that PSD applies to all
pollutants newly subject to regulation,
including non-NAAQS pollutants such
as GHGs, in earlier national rulemakings
concerning the PSD program, and EPA
has not re-opened that issue in this
rulemaking. In an August 7, 1980,
rulemaking at 45 FR 52676, 45 FR
52710-52712, and 45 FR 52735, EPA
stated that a “major stationary source”
was one which emitted “any air
pollutant subject to regulation under the
Act” at or above the specified numerical
thresholds; and defined a “major
modification,” in general, as a physical
or operational change that increased
emissions of “any pollutant subject to
regulation under the Act” by more than
an amount that EPA variously termed as
de minimis or significant. In addition,
in EPA’s 2002 NSR Reform rule at 67 FR
80186 and 67 FR 80240 (December 31,
2002), EPA added to the PSD
regulations the new definition of
“regulated NSR pollutant” (currently
codified at 40 CFR 52.21(b)(50) and 40
CFR 51.166(a)(49)); noted that EPA
added this term based on a request from
a commenter to “clarify which
pollutants are covered under the PSD

program;” and explained that in
addition to criteria pollutants for which
a NAAQS has been established, “[t]he
PSD program applies automatically to
newly regulated NSR pollutants, which
would include final promulgation of an
NSPS [new source performance
standard] applicable to a previously
unregulated pollutant. See 67 FR 80240
and 67 FR 80264. Among other things,
the definition of “regulated NSR
pollutant” includes “[a]lny pollutant
that otherwise is subject to regulation
under the Act.” See 40 CFR
52.21(b)(50)(d)(iv); 40 CFR
51.166(a)(49)(iv).

EPA disagrees with the Commenter’s
underlying premise that PSD
requirements were not triggered for
GHGs when GHGs became subject to
regulation as of January 2, 2011. This
has been well established and discussed
in connection with prior EPA actions,
including the Johnson Memo
Reconsideration and the Tailoring Rule.
In addition, EPA’s November 5, 2010,
proposed rulemaking action provides
the general basis for the Agency’s
rationale that GHGs, while not a
NAAQS pollutant, can trigger PSD
permitting requirements. The November
5, 2010, action also refers the reader to
the preamble of the Tailoring Rule for
further information on this rationale. In
that rulemaking, EPA addressed at
length the comment that PSD can be
triggered only by pollutants subject to
the NAAQS, and concluded such an
interpretation of the Act would
contravene Congress’ unambiguous
intent. See 75 FR 31560-31562. Further
discussion of EPA’s rationale for
concluding that PSD requirements are
triggered by non-NAAQS pollutants
such as GHGs appears in the Tailoring
Rule Response-to-Comments document
(“Prevention of Significant Deterioration
and Title V GHG Tailoring Rule: EPA’s
Response to Public Comments”), pp.
34-41; and in EPA’s response to
motions for a stay filed in the litigation
concerning those rules (“EPA’s
Response to Motions for Stay,”
Coalition for Responsible Regulation v.
EPA, D.C. Cir. No. 09-1322 (and
consolidated cases)), at pp. 47-59, and
are incorporated by reference here.
These documents have been placed in
the docket for today’s action and can be
accessed at www.regulations.gov using
Docket ID No. EPA-R04-OAR-2010—
0696.

Comment 2: The Commenter
expresses concerns regarding a footnote
in which EPA describes its previously
announced intention to narrow its prior
approval of some SIPs. In the footnote,
EPA explained that such narrowing
would ensure that sources with GHG

emissions that are less than the
Tailoring Rule’s thresholds are not
obligated under federal law to obtain
PSD permits during any gap between
the effective date of GHG-permitting
requirements (January 2, 2011) and the
date that a SIP is revised to incorporate
the Tailoring Rule thresholds. The
Commenter asserts that EPA’s
narrowing of its prior SIP approvals “is
illegal.” Further, the Commenter states
that “EPA has not proposed to narrow
Tennessee’s SIP approval here and any
such proposal must be explicit and
address the action specifically made
with respect to Tennessee. EPA cannot
sidestep these important procedural
requirements.”

Response 2: While EPA disagrees with
the Commenter’s assertion that the
narrowing approach discussed in EPA’s
Tailoring Rule is illegal, the narrowing
approach was not the subject of EPA’s
November 5, 2010, proposed rulemaking
to approve Tennessee’s August 11, 2010,
SIP revision. Rather, the narrowing
approach was the subject of a separate
rulemaking, which was considered and
finalized in the PSD Narrowing Rule, an
action separate from today’s rulemaking.
See 75 FR 82536 (December 30, 2010).
In today’s final action, EPA is acting to
approve a SIP revision submitted by
Tennessee, and is not otherwise
narrowing its approval of prior
submitted and approved provisions in
the Tennessee SIP. Accordingly, the
legality of the narrowing approach is not
at issue in this rulemaking.

Comment 3: The Commenter states
that EPA has failed to meet applicable
statutory and executive order review
requirements. Specifically, the
Commenter refers to the statutory and
executive orders for the Paperwork
Reduction Act, the Regulatory
Flexibility Act (RFA), Unfunded
Mandates Reform Act, and Executive
Order 13132 (Federalism). Additionally,
the Commenter mentions that EPA has
never analyzed the costs and benefits
associated with triggering PSD for
stationary sources in Tennessee, much
less nationwide.

Response 3: EPA disagrees with the
Commenter’s statement that EPA has
failed to meet applicable statutory and
executive order review requirements. As
stated in EPA’s proposed approval of
Tennessee’s August 30, 2010, draft SIP
revision, this action merely approves
state law as meeting federal
requirements and does not impose
additional requirements beyond those
imposed by state law. Accordingly, EPA
approval, in-and-of-itself, does not
impose any new information collection
burden, as defined in 5 CFR 1320.3(b)
and (c), that would require additional
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review under the Paperwork Reduction
Act. In addition, this SIP approval will
not have a significant economic impact
on a substantial number of small
entities, beyond that which would be
required by the state law requirements,
so a regulatory flexibility analysis is not
required under the RFA. Accordingly,
this rule is appropriately certified under
section 605(b) of the RFA. Moreover, as
this action approves pre-existing
requirements under state law and does
not impose any additional enforceable
duty beyond that required by state law,
it does not contain any unfunded
mandates or significantly or uniquely
affect small governments, such that it
would be subject to the Unfunded
Mandates Reform Act. Finally, this
action does not have federalism
implications that would make Executive
Order 13132 applicable because it
merely approves a state rule
implementing a federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the CAA.

In summary, today’s rule is a routine
approval of a SIP revision, approving
state law, and does not impose any
requirements beyond those imposed by
state law. To the extent these comments
are directed more generally to the
application of the statutory and
executive order reviews to the required
regulation of GHGs under PSD
programs, these comments are irrelevant
to the approval of state law in today’s
action. However, EPA provided an
extensive response to similar comments
in promulgating the Tailoring Rule. EPA
refers the Commenter to the sections in
the Tailoring Rule entitled “VIL.
Comments on Statutory and Executive
Order Reviews,” 75 FR 31601-31603,
and ““VI. What are the economic impacts
of the final rule?,” 75 FR 31595-31601.
EPA also notes that today’s action is not
itself the trigger for regulation of GHGs.
To the contrary, by helping to clarify
that higher PSD applicability thresholds
for GHGs apply than would otherwise
be in effect under the Act, this
rulemaking, as well as EPA’s Tailoring
Rule, is part of the effort to provide
relief to smaller GHG-emitting sources
that would otherwise be subject to PSD
permitting requirements for their GHG
emissions.

Comment 4: The Commenter states
that “[i]f EPA proceeds with this action,
it must condition approval on the
continued validity of its determination
that PSD can be triggered by or is
applicable to GHGs.” Further, the
Commenter remarks on the ongoing
litigation in the U.S. Court of Appeals
for the D.C. Circuit. Specifically,
regarding EPA’s determination that PSD

can be triggered by GHGs or is
applicable to GHGs, the Commenter
mentions that “EPA should explicitly
state in any final rule that continued
enforceability of these provisions in the
Tennessee SIP is limited to the extent to
which the federal requirements remain
enforceable.” The Commenter notes that
if a stay is issued, these requirements
should also be stayed.

Response 4: EPA believes that it is
most appropriate to take actions that are
consistent with the federal regulations
that are in place at the time the action
is being taken. To the extent that any
changes to federal regulations related to
today’s action result from pending legal
challenges or other actions, EPA will
process appropriate SIP revisions in
accordance with the procedures
provided in the Act and EPA’s
regulations. EPA notes that in an order
dated December 10, 2010, the United
States Court of Appeals for the D.C.
Circuit denied motions to stay EPA’s
regulatory actions related to GHGs.
Coalition for Responsible Regulation,
Inc. v. EPA, Nos. 09-1322, 10-1073, 10—
1092 (and consolidated cases), Slip Op.
at 3 (D.C. Cir. December 10, 2010) (order
denying stay motions).

III. What is the effect of this final
action?

Final approval of Tennessee’s January
11, 2012, SIP revision will incorporate
the GHG emission thresholds for PSD
applicability set forth in EPA’s Tailoring
Rule (75 FR 31514, June 3, 2010) and
adopted as state law, confirming that
smaller GHG sources emitting less than
these thresholds will not be subject to
PSD permitting requirements for GHGs
under the approved Tennessee SIP.
Pursuant to section 110 of the CAA,
EPA is approving the changes made in
Tennessee’s January 11, 2012, final SIP
revision into Tennessee’s SIP.

The changes to Tennessee’s SIP-
approved PSD program that EPA is
approving today are to Tennessee’s rules
which have been formatted to conform
to Tennessee’s SIP-approved PSD
regulation 1200—-03-09—-.01(4)—
Construction and Operating Permits,
Prevention of Significant Deterioration,
but in substantive content the rules that
address the Tailoring Rule provisions
are the same as the federal rules. EPA
performed a line-by-line review of the
proposed change to Tennessee’s SIP-
approved PSD regulations 1200-03—-09—
.01(4)—Construction and Operating
Permits, Prevention of Significant
Deterioration and has determined that
the change is consistent with (and
substantively the same as) the change to
the federal provisions made by EPA’s
Tailoring Rule. Furthermore, EPA has

determined that the January 11, 2012,
revision to Tennessee’s SIP is consistent
with section 110 of the CAA. See, e.g.,
Tailoring Rule, 75 FR 31561.

IV. Final Action

EPA is taking final action to approve
Tennessee’s January 11, 2012, SIP
revision which includes updates to
Tennessee’s air quality regulation 1200-
03—09-.01(4)—Construction and
Operating Permits, Prevention of
Significant Deterioration. Specifically,
Tennessee’s January 11, 2012, SIP
revision clarifies appropriate emissions
thresholds for determining PSD
applicability with respect to new or
modified GHG-emitting sources in
accordance with EPA’s Tailoring Rule,
and incorporates those thresholds in the
form in which they are stated in state
law. EPA has made the determination
that the January 11, 2012, SIP revision
is approvable because it is in
accordance with the CAA and EPA
regulations including regulations
pertaining to PSD permitting for GHGs.

As aresult of EPA’s approval of
Tennessee’s changes to its air quality
regulations to adopt the appropriate
thresholds for GHG permitting
applicability into Tennessee’s SIP,
paragraph (d) in Section 52.2222 of 40
CFR part 52, as included in EPA’s
Narrowing Rule, is no longer necessary.
Therefore, this final action amends
Section 52.2222 of 40 CFR part 52 by
removing this unnecessary regulatory
language.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
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under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is

not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by April 30, 2012. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition

for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See CAA
section 307(b)(2), 42 U.S.C. 7607(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Greenhouse gases,
Incorporation by reference,
Intergovernmental relations, Reporting
and recordkeeping requirements.

Dated: January 27, 2012.

A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42.U.S.C. 7401 et seq.
Subpart RR—Tennessee

m 2. Section 52.2220(c) is amended
under Chapter 1200—-3-9 by revising the
entry for “Section 1200-3-9-.01" to
read as follows:

§52.2220 Identification of plan.
* * * * *
(C) * x %

TABLE 1—EPA-APPROVED TENNESSEE REGULATIONS

State citation Title/subject

State effec-

tive date EPA approval date

Explanation

* * *

Chapter 1200-3-9 Construction and Operating Permits

Section 1200-3-9-.01 ... Construction Permits .... 2/8/2011 2/28/2012 [Insert cita- EPA is approving Tennessee’s May 28, 2009
tion of publication]. SIP revisions to Chapter 1200-3-9-.01 with
the exception of the “baseline actual emis-
sions”  calculation revision found at
1200-3-9-.01(4)(b)45(i)(IIl), (4)(b)45(ii)(1V),
(5)(b)1(xlvii)(I)(Ill) and (5)(b)1(xIvii)(I)(IV) of
the submittal.
* * * * *

§52.2222 [Amended]

m 3. Section 52.2222 is amended by
removing paragraph (d).

[FR Doc. 2012-4471 Filed 2—-27-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 70

[EPA-R07-OAR-2011-0995; FRL-9634-8]

Approval and Promulgation of
Implementation Plans; State of
Missouri

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; notice of
administrative change and correction.

SUMMARY: EPA is taking final action on
administrative changes to the State
Implementation Plan (SIP) and the
Operating Permits Program. The first
revision is an administrative change that
codifies EPA’s prior approval of a SIP
submission which re-numbers
references to the St. Louis City Code
local ordinance. The second revision is
a correction which reinserts text that
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was inadvertently removed and re-
letters a paragraph which codifies a
recent approval of revisions to
Missouri’s Title V operating permits
program related to the Submission of
Emission Data, Emission Fees and
Process Information.

DATES: This action is effective February
28, 2012.

FOR FURTHER INFORMATION CONTACT:
Amy Bhesania at (913) 551-7147, or by
email at bhesania.amy@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document “we,” “us,”
or “our” refer to EPA.

Outline

I. What is being addressed in this document?
II. What action is EPA taking?

I. What is being addressed in this
document?

EPA is taking final action on
administrative changes to the State
Implementation Plan (SIP) and the
Operating Permits Program. On April 5,
2011, Missouri submitted a SIP revision
requesting to local ordinance numbers
in the St. Louis City Code. EPA
determined that the revision was a
minor SIP revision without any
substantive changes and complied with
all applicable requirements of the CAA
and EPA regulations concerning such
SIP revisions. EPA approved this
revision through letter notice to
Missouri dated November 23, 2011
consistent with the procedures outlined
in EPA’s Notice of Procedural Changes
on SIP processing published on January
19th, 1989 at 54 FR 2214 and consistent
with the procedures outlined in an
April 6, 2011 memo from Janet McCabe,
Deputy Assistant Administrator for the
Office of Air and Radiation, regarding
Regional Consistency for the
Administrative Requirements of State
Implementation. Today’s action merely
codifies the November 23, 2011
administrative amendment to the SIP.

The second revision is a correction
which reinserts text that was
inadvertently removed and re-letters a
paragraph which codifies a recent
approval of revisions to Missouri’s Title
V operating permits program related to
the Submission of Emission Data,
Emission Fees and Process Information
that was finalized in 76 FR 77701,
December 14, 2011. In that rule, EPA
inadvertently removed the text in 40
CFR part 70, app. A, from paragraph (v)
for Missouri, and replaced it with new
text which was the subject of that rule.
EPA’s intent was to add the new text in
a new paragraph rather than to replace
existing text. This action reinstates the
removed text in paragraph (v) and

moves the current text in paragraph (v)
to new paragraph (z).

II. What action is EPA taking?

EPA is taking final action on
administrative changes to the Missouri
SIP and Operating Permits Program.
EPA has determined that today’s action
falls under the “good cause” exemption
in the section 553(b)(3)(B) of the
Administrative Procedure Act (APA)
which, upon finding “good cause,”
authorizes agencies to dispense with
public participation and section
553(d)(3) which allows an agency to
make an action effective immediately
(thereby avoiding the 30-day delayed
effective date otherwise provided for in
the APA). With respect to the SIP
revision described above, today’s
administrative action simply codifies
provisions which are already in effect as
a matter of law in Federal and approved
state programs. With respect to the
revision to the Missouri Title V
operating permit program, this action
merely corrects an error in the
designation of paragraphs reflecting
previously approved revisions to the
Missouri program. Under section 553 of
the APA, an agency may find good
cause where procedures are
“impractical, unnecessary, or contrary
to the public interest.” Public comment
for this administrative action is
“unnecessary’’ because the revisions are
administrative and non-substantive in
nature. Immediate notice of this action
in the Federal Register benefits the
public by providing the public notice of
the updated Missouri SIP and Title V
program.

Approval of these revisions will
ensure consistency between state and
Federally-approved rules. EPA has
determined that these changes will not
relax the SIP or adversely impact air
emissions.

Statutory and Executive Order Reviews

Under the Clean Air Act (CAA), the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the CAA. Accordingly,
this action merely approves state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

¢ Is not a “‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
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action must be filed in the United States
Court of Appeals for the appropriate
circuit by April 30, 2012. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)

List of Subjects

40 CFR Part 52
Environmental protection, Air

pollution control, Incorporation by
reference.

40 CFR Part 70

Environmental protection, Air
pollution control, Operating permits.
Dated: February 9, 2012.
Karl Brooks,
Regional Administrator, Region 7.
Chapter I, title 40 of the Code of
Federal Regulations is amended as
follows:

EPA-APPROVED MISSOURI REGULATIONS

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart AA—Missouri

m 2.In §52.1320 the table in paragraph
(c) is amended by revising the title, ““St.
Louis City Ordinance 65645 to read as
follows.

§52.1320 Identification of plan.
* * * * *
(C) * *x %

) o . State effec- | EPA approval .
Missouri citation Title tive date date Explanation
Missouri Department of Natural Resources
St. Louis City Ordinance 68657
* * * * *

PART 70—[AMENDED]

m 3. The authority citation for Part 70
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.
Appendix A—[Amended]

m 4. Appendix A to Part 70, Missouri, is
amended by redesignating existing
paragraph (v) as new paragraph (z) and
by adding a new paragraph (v) to read
as follows:

Appendix A to Part 70—Approval
Status of State and Local Operating
Permits Programs

* * * * *
Missouri
* * * * *

(v) The Missouri Department of Natural
Resources submitted revisions to Missouri
rule 10 CSR 10-6.110, “Submission of
Emission Data, Emission Fees, and Process
Information” on December 21, 2007;
approval of section (3)(D) effective November
14, 2008.

* * * * *

[FR Doc. 2012—4476 Filed 2—27-12; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 281

[EPA-R10-UST-2011-0896; FRL 9640-1]

Idaho: Final Approval of State
Underground Storage Tank Program

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final determination.

SUMMARY: The State of Idaho has
applied for final approval of its
underground storage tank program for
petroleum and hazardous substances
under subtitle I of the Resource
Conservation and Recovery Act (RCRA).
The United States Environmental
Protection Agency (EPA) has reviewed
the State of Idaho’s application and has
made a final determination that the
State of Idaho’s underground storage
tank program for petroleum and
hazardous substances satisfies all of the
requirements necessary to qualify for
final approval. Thus, EPA is granting
final approval to the State of Idaho to
operate its underground storage tank
program for petroleum and hazardous
substances.

DATES: Effective Date: Final approval for
the State of Idaho shall be effective on
February 28, 2012.

FOR FURTHER INFORMATION CONTACT: Erik
Sirs, U.S. Environmental Protection
Agency, Region 10, 1435 North Orchard,
Boise, ID 83706, phone number: (208)
378-5762, email: sirs.erik@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background

Section 9004 of the Resource
Conservation and Recovery Act (RCRA),
42 U.S.C. 6991c, authorizes EPA to
approve underground storage tank
programs to operate in the State in lieu
of the federal underground storage tank
(UST) program. To qualify for final
approval, a state’s program must be “no
less stringent” than the federal program
in all eight elements set forth at section
9004(a)(1) through (7) and (9) of RCRA,
42 U.S.C. 6991c(a)(1) through (7) and
(9); include the notification
requirements of RCRA section
9004(a)(8) and provide for adequate
enforcement of compliance with UST
standards (section 9004 (a) of RCRA, 42
U.S.C. 6991c(a)). Note that the Energy
Policy Act of 2005 added state-specific
operator training requirements as a state
program approval element in section
9004(a)(9). Although, EPA has not yet
established performance criteria in 40
CFR part 281 for making a no-less-
stringent determination for the operator
training element, EPA finds Idaho’s
operator training requirements to be
consistent with Operator Training Grant
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Guidelines issued by EPA in 2007 and
approves Idaho’s operator training
requirements in today’s approval. Also,
note that RCRA sections 9005 (on
information-gathering) and 9006 (on
Federal enforcement) by their terms
apply even in states with programs
approved by EPA under RCRA section
9004. Thus, the Agency retains its
authority under RCRA sections 9005
and 9006, 42 U.S.C. 6991d and 6991e,
and other applicable statutory and
regulatory provisions to undertake
inspections and enforcement actions in
approved states. With respect to such an
enforcement action, the Agency will
rely on Federal sanctions, Federal
inspection authorities, and Federal
procedures rather than the State
authorized analogues to these
provisions.

On July 21, 2010, the State of Idaho
submitted an official application to
obtain final program approval to
administer the underground storage
tank program for petroleum and
hazardous substances. On December 8,
2011, EPA published a tentative
determination announcing its intent to
approve the State of Idaho’s program.
Further background on the tentative
decision to grant approval appears in
the Federal Register at 76 FR 76684
(December 8, 2011).

Along with the tentative
determination, EPA announced the
availability of the application for public
review and comment and the date of a
public hearing on the application. EPA
advertised and held a public hearing on
December 19, 2011. No comments were
received at the public hearing. No
public comments were received
regarding EPA’s tentative approval of
Idaho’s underground storage tank
program.

II. Final Decision

I conclude that the State of Idaho’s
application for program approval meets
all of the statutory and regulatory
requirements established by subtitle I of
RCRA and 40 CFR part 281.
Accordingly, Idaho is granted final
approval to operate its underground
storage tank program for petroleum and
hazardous substances in lieu of the
federal underground storage tank
program. Idaho has primary
enforcement responsibility for
petroleum and hazardous underground
storage tanks, although EPA retains the
right to conduct enforcement actions for
all regulated underground storage tanks
under section 9006 of RCRA. This
approval is subject to the terms and
conditions set forth in the State’s
application for approval (including, but
not limited to, the Memorandum of

Agreement) and in the December 8,
2011 Federal Register Idaho: Tentative
Approval of State Underground Storage
Tank Program. This final determination
to approve the Idaho program applies to
all areas within the State except for land
in Indian Country. This includes all
lands within the exterior boundaries of
the Shoshone-Bannock Tribes (Fort Hall
Reservation), Shoshone-Paiute Tribe
(Duck Valley Reservation), Nez Perce
Reservation, Coeur d’Alene Reservation,
Kootenai Reservation; any land held in
trust by the United States for an Indian
tribe, and any other lands that are
Indian Country within the meaning of
18 U.S.C. 1151.

III. Statutory and Executive Order (EO)
Review

This rule only applies to Idaho’s UST
Program requirements pursuant to
RCRA section 9004 and imposes no
requirements other than those imposed
by State law. It complies with
applicable EOs and statutory provisions
as follows:

A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this rule from its
review under Executive Order 12866.

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq., because this
rule does not establish or modify any
information or recordkeeping
requirements for the regulated
community and only seeks to authorize
the pre-existing requirements under
State law and imposes no additional
requirements beyond those imposed by
State law. Burden means the total time,
effort, or financial resources expended
by persons to generate, maintain, retain,
or disclose or provide information to or
for a Federal agency. This includes the
time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing, and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information. An Agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a currently valid OMB control

number. The OMB control numbers for
EPA’s regulations in Title 40 of the CFR
are listed in 40 CFR part 9.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires Federal agencies to
prepare a regulatory flexibility analysis
of any rule subject to notice and
comment rulemaking requirements
under the Administrative Procedure Act
or any other statute unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions. For
purposes of assessing the impacts of
today’s rule on small entities, small
entity is defined as: (1) A small business
defined by the Small Business
Administration’s size regulations at 13
CFR 121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district, or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field. I certify that this
rule will not have a significant
economic impact on a substantial
number of small entities because the
rule will only have the effect of
authorizing pre-existing requirements
under State law and imposes no
additional requirements beyond those
imposed by State law.

D. Unfunded Mandates Reform Act

This rule does not have any impacts
as described in the Unfunded Mandates
Reform Act because this rule codifies
pre-existing requirements under State
law and does not impose any additional
enforceable duty beyond that required
by State law. It does not contain any
unfunded mandates or significantly or
uniquely effects small governments.

E. Executive Order 13132: Federalism

This rule does not have Federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among various levels of
government, as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999). This rule authorizes pre-existing
State rules. Thus, Executive Order
13132 does not apply to this rule.
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F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments’ (59 FR
22951, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This rule does not have
tribal implications, as specified in
Executive Order 13175 because EPA
retains its authority over Indian
Country. Thus, Executive Order 13175
does not apply to this rule.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

EPA interprets Executive Order 13045
(62 FR 19885, April 23, 1997) as
applying only to those regulatory
actions that concern health or safety
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influence the
regulation. This action is not subject to
Executive Order 13045 because it
approves a state program.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations that Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a ‘“‘significant regulatory action’ as
defined under Executive Order 12866.

L. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”’), Public Law
104-113, 12(d) (15 U.S.C. 272), directs
EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus bodies. The
NTTAA directs EPA to provide
Congress, through OMB, explanations
when the Agency decides not to use
available and applicable voluntary
consensus standards. This rulemaking
does not involve technical standards.
Therefore, EPA is not considering the
use of any voluntary consensus
standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and Low
Income Populations

Executive Order 12898 (59 FR 7629,
February 16, 1994) establishes Federal
executive policy on environmental
justice. Its main provision directs
Federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States. EPA
has determined that this rule will not
have disproportionately high and
adverse human health or environmental
effects on minority or low-income
populations. This rule does not affect
the level of protection provided to
human health or the environment
because this rule authorizes pre-existing
State rules which are no less stringent
than existing Federal requirements.

K. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a “major rule” as defined by 5
U.S.C. 804(2).

List of Subjects in 40 CFR Part 281

Environmental protection,
administrative practice and procedure,
hazardous materials, state program
approval, and underground storage
tanks.

Authority: This document is issued under
the authority of section 9004 of the Resource
Conservation and Recovery Act, 42 U.S.C.
6991c.

Dated: February 14, 2012.

Dennis J. McLerran,

Regional Administrator, Region 10.

[FR Doc. 2012—4657 Filed 2—27-12; 8:45 am|]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

46 CFR Part 401
[USCG-2011-0328]
RIN 1625-AB70

2012 Rates for Pilotage on the Great
Lakes

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is adjusting
the rates for pilotage services on the
Great Lakes, which were last amended
in February 2011. The adjustments
establish new base rates and are made
in accordance with a required full
ratemaking procedure. They result in an
average decrease of approximately 2.62
percent from the rates established in
February 2011. This final rule promotes
the Coast Guard’s strategic goal of
maritime safety.

DATES: This final rule is effective August
1, 2012.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-2011-0328 and are
available for inspection or copying at
the Docket Management Facility (M-30),
U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. You may also
find this docket on the Internet by going
to http://www.regulations.gov, inserting
USCG-2011-0328 in the “Keyword”
box, and then clicking ““Search.”

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Mr. Todd Haviland, Management
& Program Analyst, Office of Great
Lakes Pilotage, Commandant (CG-5522),
Coast Guard; telephone 202-372-2037,
email Todd.A.Haviland@uscg.mil, or fax
202-372-1909. If you have questions on
viewing the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-366—-9826.

SUPPLEMENTARY INFORMATION:
Table of Contents for Preamble

1. Abbreviations
II. Regulatory History
III. Basis and Purpose
IV. Background
V. Discussion of Comments and Changes
VL. Discussion of the Final Rule
A. Summary
B. Calculating the Rate Adjustment
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VII. Regulatory Analyses
A. Regulatory Planning and Review
B. Small Entities
C. Assistance for Small Entities
D. Collection of Information
E. Federalism
F. Unfunded Mandates Reform Act
G. Taking of Private Property
H. Civil Justice Reform
I. Protection of Children
J. Indian Tribal Governments
K. Energy Effects
L. Technical Standards
M. Environment

1. Abbreviations

AMOU American Maritime Officers Union

CFR Code of Federal Regulations

COBRA Consolidated Omnibus Budget
Reconciliation Act

CPA Certified public accountant

CPI Consumer Price Index

FR Federal Register

GLPAC Great Lakes Pilotage Advisory
Committee

NAICS North American Industry
Classification System

NPRM Notice of proposed rulemaking

OMB Office of Management and Budget

ROI Return on Investment

§ Section symbol

U.S.C. United States Code

II. Regulatory History

On August 4, 2011, we published a
notice of proposed rulemaking (NPRM)
entitled “2012 Rates for Pilotage on the
Great Lakes” in the Federal Register (76
FR 47095). We received 10 comments
on the proposed rule. No public meeting
was requested and none was held.

III. Basis and Purpose

The basis of this rule is the Great
Lakes Pilotage Act of 1960 (‘“‘the Act”)
(46 U.S.C. chapter 93), which requires
U.S. vessels operating “on register” 1
and foreign vessels to use U.S.
registered pilots while transiting the
U.S. waters of the St. Lawrence Seaway
and the Great Lakes system. 46 U.S.C.
9302(a)(1). The Act requires the
Secretary of Homeland Security to
“prescribe by regulation rates and
charges for pilotage services, giving
consideration to the public interest and
the costs of providing the services.” 46
U.S.C. 9303(f). Rates must be
established or reviewed and adjusted
each year, not later than March 1. Base
rates must be established by a full
ratemaking at least once every 5 years,
and in years when base rates are not
established they must be reviewed and
adjusted if necessary. 46 U.S.C. 9303(f).
The Secretary’s duties and authority

1“On register”” means that the vessel’s Certificate
of Documentation has been endorsed with a registry
endorsement, and therefore, may be employed in
foreign trade or trade with Guam, American Samoa,
Wake, Midway, or Kingman Reef. 46 U.S.C. 12105,
46 CFR 67.17.

under the Act have been delegated to
the Coast Guard. Department of
Homeland Security Delegation No.
0170.1, paragraph (92)(f). Coast Guard
regulations implementing the Act
appear in parts 401 through 404 of Title
46, Code of Federal Regulations (CFR).
Procedures for use in establishing base
rates appear in 46 CFR part 404,
Appendix A (“Appendix A”’), and
procedures for annual review and
adjustment of existing base rates appear
in 46 CFR part 404, Appendix C
(“Appendix C”).

The purpose of this rule is to establish
new base pilotage rates using the
Appendix A methodology.

IV. Background

The vessels affected by this rule
traverse the U.S. waters of the Great
Lakes and are engaged in foreign trade.
United States and Canadian lake
freighters, or “lakers,” 2 which account
for most commercial shipping on the
Great Lakes, are not affected. 46 U.S.C.
9302.

The U.S. waters of the Great Lakes
and the St. Lawrence Seaway are
divided into three pilotage districts.
Pilotage in each district is provided by
an association certified by the Coast
Guard Director of Great Lakes Pilotage.
It is important to note that, while we set
rates, we do not control the actual
number of pilots an association
maintains, as long as the association is
able to provide safe, efficient, and
reliable pilotage service. We also do not
control the actual compensation that
pilots receive. The actual compensation
is determined by each of the three
district associations, which use different
compensation practices.

District One, consisting of Areas 1 and
2, includes all U.S. waters of the St.
Lawrence River and Lake Ontario.
District Two, consisting of Areas 4 and
5, includes all U.S. waters of Lake Erie,
the Detroit River, Lake St. Clair, and the
St. Clair River. District Three, consisting
of Areas 6, 7, and 8, includes all U.S.
waters of the St. Mary’s River, Sault Ste.
Marie Locks, and Lakes Michigan,
Huron, and Superior. Area 3 is the
Welland Canal, which is serviced
exclusively by the Canadian Great Lakes
Pilotage Authority and, accordingly, is
not included in the U.S. rate structure.
Areas 1, 5, and 7 have been designated
by Presidential Proclamation, pursuant
to the Act, to be waters in which pilots
must at all times be fully engaged in the
navigation of vessels in their charge.

2 A “laker” is a commercial cargo vessel
especially designed for and generally limited to use
on the Great Lakes, engaged in trade across the
Great Lakes region, including trade between the
U.S. and Canada.

Areas 2, 4, 6, and 8 have not been so
designated because they are open bodies
of water. While working in those
undesignated areas, pilots must only
“be on board and available to direct the
navigation of the vessel at the discretion
of and subject to the customary
authority of the master.” 46 U.S.C.
9302(a)(1)(B).

This rule is a full ratemaking to
establish new base pilotage rates using
the Appendix A methodology. Among
other things, the Appendix A
methodology requires us to review
detailed pilot association financial
information, and we contract with
independent accountants to assist in
that review. The last full ratemaking
established the current base rates in
2006 (final rule, 71 FR 16501, April 3,
2006). Following the 2006 full
ratemaking, and for the first time since
1996 when the Appendix A and
Appendix C methodologies were
established, we began a series of five
annual Appendix C rate reviews and
adjustments, each of which produced
overall rate increases. The most recent
Appendix C annual review was
concluded on February 4, 2011 (76 FR
6351), and adjusted pilotage rates
effective August 1, 2011.

We intended to establish new base
rates within 5 years of the 2006 full
ratemaking, or by March 1, 2011. In
order to meet that deadline, we started
our ratemaking process early and were
using 2007 financial data reported by
the pilot associations as audited by our
independent accountant. However, the
independent accountant’s report on
pilot association financial information
proved to be incomplete and inadequate
for ratemaking purposes due to
inconsistent financial data collection.
We went to great lengths and expended
significant time and resources to resolve
these inadequacies with the
independent accountant, to no avail. We
finally concluded, as we previously
announced last year (2011 NPRM, 75 FR
51191 at 51192, col. 3), that we would
need to contract with a new
independent accountant, which delayed
this Appendix A ratemaking. The
second independent accountant used
the most recent available data, which
was for 2009. This year’s NPRM and this
final rule both are based on our review
of the second independent accountant’s
financial report of 2009 data. We
discuss the comments by the pilot
associations on that report and the
independent accountant’s final findings
in our “Summary—Independent
Accountant’s Report on Pilot
Association Expenses, with Pilot
Association Comments and
Accountant’s Responses,” which
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appears in the docket for this
rulemaking.

V. Discussion of Comments and
Changes

We received public comments on our
NPRM from 10 commenters. Some
commenters submitted multiple
comments. Nine commenters were
groups or individuals representing
pilots; the remaining commenter was an
association representing the agents,
owners, and operators of ocean ships
trading to or from the U.S. Great Lakes.
As aresult of these comments and as
summarized in part VIL.A of this
preamble, when the rate adjustments
shown in Tables 35 through 37 of this
preamble are averaged, the average
decrease in rates for 2012 will be 2.62
percent and not 4 percent as we
proposed in the NPRM.

The 2009 audit base year. Nine
commenters questioned the Coast
Guard’s use of 2009 as the auditing base
year for this ratemaking. They pointed
out that the Coast Guard originally
stated (see, for example, the 2007 final
rule, 72 FR 53158 at 53159 col. 3, Sep.
18, 2007) that we would base the next
Appendix A ratemaking on audited data
“at the completion of the 2007
navigation season.” Some commenters
felt we had not adequately explained
why our original audit was unusable, or
why we did not have the second auditor
work with the same data that was
available to the first auditor. All of the
commenters noted that 2009 was
historically their “all time lowest season
by traffic volume,” and hence not
representative. One commenter
suggested that we “apparently selected
[2009] solely for the effect that it would
have on the outcome of the rate
calculation.” Some commenters also felt
that the use of a historically low-traffic
season as the auditing base year “flies
in the face of reason” and freezes the
expense base at 2009 levels even though
the NPRM projects that 2012 traffic
levels will be 56 percent higher overall
than they were in 2009.

As discussed in part IV of this
preamble, the first independent
accountant’s report was based on
improperly collected 2007 financial
data, and proved unusable for
ratemaking. We discussed the issue in
greater detail at the Great Lakes Pilotage
Advisory Committee (GLPAC) meeting
held on October 18, 2011, which was
attended by most of the nine
commenters or their representatives. A
transcript of that meeting appears in the
docket. It is true that 2009 was a
historically low base year, but we have
traditionally and consistently used the
most recent financial data available for

ratemaking purposes and there was no
legitimate basis to depart from this
precedent. As we explained at the
GLPAC meeting, we intend to use the
Appendix A ratemaking methodology
annually, beginning next year, so that
year-to-year variations in financial
conditions can be more quickly
reflected in the rates. The impact of
using the 2009 data is somewhat
ameliorated by the adjustments we are
making in this final rule, in response to
comments on the NPRM. Also, the
improved conditions pilots experienced
in 2010 should be reflected in the next
ratemaking cycle.

Demand projections. Four
commenters cited the Coast Guard’s
“‘consistent over-projection of traffic”” as
the main reason pilots consistently fail
to meet target compensation, have the
lowest compensation of any pilots in
America, and are leaving Great Lakes
piloting for other work. These
commenters also said traffic falls short
of projection, so sufficient revenue is
not generated. One commenter
suggested that the Coast Guard
deliberately overestimates projected
traffic levels to harm the pilots. Other
commenters suggested that we should
be more transparent in revealing our
sources for these projections.

We would like to be more transparent
in publicizing these sources and the
weight we assign to each source.
However, we know of no single source
that projects either demand for pilotage
service or Great Lakes traffic that will
require a U.S. pilot. Therefore, we must
rely on historic data, input from pilots
and industry, periodicals and trade
magazines, and information from
conferences to project demand for
pilotage services. We reduced our
projections for pilotage service demand
by nearly 27 percent between 2006 and
2011. For this 2012 ratemaking, we
anticipate an additional 4.3 percent
decrease in demand for pilotage
services. At the May 20, 2011, GLPAC
meeting, a transcript of which also
appears in the docket, we presented an
analysis of projected bridge hours to
actual bridge hours. The analysis
demonstrates that the projected and
actual bridge hours values converge
between 2006 and 2010. This
convergence shows that our ability to
project demand has improved, and we
expect that improvement to continue.

We discussed the issue of pilotage
demand and traffic projection again at
the October 2011 GLPAC meeting.
GLPAC recommended that we consider
adding a review of using a 3-, 5-, or 7-
year rolling average of actual bridge
hours to project bridge hours for future
rates to the proposed bridge hour study.

We agreed to include this
recommendation in the proposed study.

Work standards and bridge hours.
Three commenters said that the current
workload standard of 1,000 bridge hours
in designated waters and 1,800 bridge
hours in undesignated waters is
unrealistically high and jeopardizes
safe, efficient, and reliable pilotage
service. This issue was discussed at
GLPAC’s October 2011 meeting and
GLPAC approved our outline for a third-
party study of bridge hours and the
workload standard. We are currently
preparing the necessary documentation
to select a suitable third party to
conduct the study. While there is
general consensus that a more accurate
bridge hour standard needs to be
developed, there is no evidence that the
current standard is ‘““unrealistically high
and jeopardizes safe, efficient, and
reliable pilotage service.” We will
continue to use the current established
standard until a new study provides an
alternate standard.

Another commenter said that we had
departed from the “previous Appendix
A procedure” in calculating revenue per
bridge hour. However this commenter
did not provide any further explanation.
This commenter said we should “‘revert
to the prior more reasonable practice” of
using revenue and bridge hours from the
audited year, adjusted for changes in the
interim period between the audited year
and the base year. We have never
performed the procedure outlined by
this commenter. We followed the same
procedure we used for the last
Appendix A review (71 FR 16501 at
16509, paragraph H), and the steps
required by the methodology to
calculate projected revenue by
multiplying the projected demand for
bridge hours by the rates currently in
effect.

Coast Guard discretionary authority.
Two commenters who represent pilots
said without further explanation that we
should use our broad Appendix A
authority to revise the proposed 2012
rates and make them ““fairer, more
reasonable, and indicative of actual
expected traffic levels.” We disagree
with the underlying premise of this
comment that the Appendix A
methodology provides us with broad
authority to revise rates. The Appendix
A methodology requires strict adherence
to a series of steps and equations that
leads to consistent ratemaking results.
As previously stated, we rely on historic
data, input from pilots and industry,
periodicals and trade magazines, and
information from conferences to project
demand for pilotage services and traffic
levels.
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Other comments relating to
methodology. An industry commenter
said we consistently ignore the actual
cost to the industry of pilotage services
in the United States and that our
ratemaking methodology only makes
reference to projected or required
revenues and never includes any
mention of actual costs for previous
years. We disagree. Operating expenses
represent one of the primary drivers of
the current ratemaking methodology.
The operating expenses reported in the
pilot association financial statements
and the independent accountant’s
audits are actual expenses that are used
in developing the “projection of
operating expenses” for the coming
year. This is the first step of an
Appendix A ratemaking. In addition,
the expenses of pilot compensation and
benefits that must be recovered in the
rate are also included in the calculation
using past years’ data to project the cost
into the coming year. The Appendix A
methodology similarly dictates how we
project revenues for ratemaking
purposes which also require an
examination of historical data. The
commenter states that no where does
the methodology mention ““total costs
for previous years.” While true, as
discussed, the methodology does take
into consideration total prior costs and
expenses in the ratemaking process. In
addition, our shift to conducting
Appendix A rulemakings on an annual
basis will also recognize ‘‘necessary and
reasonable” operating expenses in a
more timely manner, allow us to use a
more accurate operating expense base
when we establish rates, and better
reflect the operating expenses associated
with providing pilotage on the Great
Lakes.

A pilot association commenter said
that our inflation/deflation and payroll
tax adjustments should account for the
3 years between the 2009 base year and
conditions that can be projected for the
2012 navigation season. We disagree.
The Appendix A methodology clearly
states that the inflation/deflation
adjustment must be based on the single
year between the base year and the
succeeding navigation season, and
payroll expense adjustments must be
based on actual base year expenses.

The same commenter said that
because most rate adjustment factors are
unrelated to the benchmark union
contract changes that take effect in
August, those unrelated factors should
be recognized in rate changes that take
effect at the beginning of the 2012
shipping season, and not be delayed
until August. We disagree. These
benchmark changes, though perhaps
few in number compared to the many

factors our ratemaking methodology
takes into account, continue to be the
substantial portion of the rate
adjustment. We will continue this
practice for the 2012 Appendix A
rulemaking, as in every year since 2009
when the rate became effective August
1, consistent with the date when the
benchmark contract changes take effect.

One commenter, representing all three
Great Lakes pilotage associations, said
that membership dues for the American
Pilots’ Association (APA) should not be
viewed as discretionary or personal to
pilots, but as necessary and reasonable
expenses of each association, and that
except for the portion directly
attributable to lobbying expenses, these
dues should be included in the rate
base. The issue of pilot association dues
arose in our last Appendix A
ratemaking. 71 FR 16501 at 16507, col.
3. Our regulations provide clear
guidance concerning this issue and
state, “[each] expense item included in
the rate base is evaluated to determine
if it is necessary for the provision of
pilotage service, and if so, what dollar
amount is reasonable for the expense.”
46 CFR 404.5(a)(1). Recognizable
expenses must be both “reasonable and
necessary for the provision of pilotage.”
This topic is analogous to a licensure
issue. Expenditures associated with
obtaining and maintaining one’s pilot’s
license represent ‘“necessary’” expenses
that are recognized. Membership in a
voluntary special interest association,
like the APA, is not necessary for the
provision of pilotage. Therefore, we
found then, and continue to find, that
American Pilots’ Association
membership dues are not necessary and
thus are excluded from the rate’s
expense base. 71 FR at 16506, col. 3.

Another commenter representing
pilots said it is very frustrating to
address the same issues year after year
in connection with the ratemaking
process with no progress made on what
are clearly identified problems. We
understand the commenter’s frustration,
but the progress the commenter seeks
cannot take place within the annual
ratemakings that simply apply the
existing ratemaking methodology. The
upcoming third-party study of the
bridge hour definition and the workload
standard, and our decision to begin
annual Appendix A reviews, are all
efforts to address these issues and
should alleviate stakeholder concerns.
In addition, these issues have been the
subject of discussion at the May and
October 2011 GLPAC meetings, both of
which were open to the public.

District One-specific comments.
Commenters representing pilots in
District One raised comments specific to

that district. Some of the following
comments were made by the local
pilotage association and others were
made by the association’s controller.

First, the pilots said that to derive the
full cost of their operating expenses and
return on investment, we should
include the operating expenses and
assets of the service corporation
affiliated with the pilots’ association.
Our ratemaking is based on the financial
information provided by each
association, Appendix A, Sub-step 1.A.
The independent accountant’s draft
financial report included expenses of
the service corporation and the
association did not raise this issue when
it reviewed the draft report. The draft
report’s findings, the association’s
comments on those findings, and the
final findings are all discussed in the
“Summary—Independent Accountant’s
Report on Pilot Association Expenses,
with Pilot Association Comments and
Accountant’s Responses,” which appear
in the docket for this rulemaking.

However, the independent
accountant’s financial reports did not
include the investment base calculation.
We coordinated with the independent
accountant and used the financial
information provided by District One to
calculate the investment base for this
rulemaking. The independent
accountant’s financial reports will
include the investment base calculation
for future rulemakings.

Second, the pilots raised a number of
questions about the expenses they are
now incurring for a new pilot boat that
entered service after the close of the
2009 base year. Under the ratemaking
methodology, we can recognize
“foreseeable circumstances” that could
affect operating expenses in the
upcoming year, but we cannot recognize
foreseeable circumstances that might
affect the calculation of the association’s
2012 investment base (Appendix A,
Sub-steps 1.D, 4). We consider
significant capital expenditures and the
fixed costs associated with those capital
expenditures as ““foreseeable
circumstances.” The rest of the
expenses that fluctuate due to market
forces and the variance in demand for
pilot services will be reimbursed when
they are recognized in the independent
accountant’s financial reports that we
will use in future ratemaking. Thus, for
2012, and for the duration of the pilot
boat mortgage contract, we will
recognize the association’s mortgage
payments on the boat as a foreseeable
circumstance affecting their operating
expenses. Also, we will recognize the
current insurance costs for the boat as
a one-time expense for 2012. We will
not recognize the boat’s depreciation
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because we are already recognizing the
payment of the mortgage principle.
Recognizing the payment of the
mortgage principal and depreciation
would be double counting for the same
expense.

Third, the pilots raised questions
about a new dock and boatlift they plan
to acquire in 2012. Based on the
agreement the association has entered
into for the performance of this work,
we will recognize the association’s cost
as a foreseeable circumstance affecting
their operating expenses in 2012. We
will adjust for any expense shortfalls or
overages in the following year’s
ratemaking.

Fourth, the association’s controller
said we should adjust projected
operating expenses for pilot subsistence
and travel, in recognition of projected
2012 traffic levels for Areas 1 and 2 that
are 62 percent and 50 percent higher,
respectively, than 2009 levels. The
controller also said we should raise the
adjustment for license insurance
because the association is adding a new
pilot, and that 2012 projections should
discount the layoffs that economic
conditions forced in 2009 that
consequently lowered the association’s
2009 operating expenses. We believe
that each of the proposed adjustments
rests on assumptions that by themselves
are too speculative to constitute
“foreseeable circumstances” for 2012
within the meaning of Appendix A,
Step 1.D. Our planned use of Appendix
A for future annual ratemakings will
allow demonstrated changes in each of
these factors to be recognized beginning
in 2013.

District Two-specific issues.
Commenters representing pilots in
District Two raised comments specific
to that district. Some of the following
comments were made by the local
pilotage association and others were
made by the association’s certified
public accountant (CPA).

The association said we should adjust
the 2012 rates in recognition that several
unusual factors of the 2009 base year are
unlikely to reoccur in 2012. In 2009, the
commenter claimed that there were
significant layoffs, the association
eliminated one pilot’s position, health
plan coverage was temporarily
suspended for retirees, pilots’
subsistence and travel expenses were
decreased, the American Pilots’
Association temporarily reduced the
association’s dues because of economic
hardship, and the association moved out
of temporary headquarters into a more
costly new headquarters late in the year.
We are recognizing the mortgage and tax
payments the association is making on
its new headquarters as “foreseeable

circumstances” affecting 2012 operating
expenses, but the other proposed
adjustments rest on assumptions that,
by themselves, are too speculative to
constitute foreseeable circumstances for
2012 within the meaning of Appendix
A, Step 1.D. Our use of the Appendix

A methodology for annual ratemakings
will account for demonstrated changes
in each of these factors, which will be
recognized beginning in 2013.

The association’s CPA said the
association’s interest expenses increased
in 2011 due to motor and interior
upgrades on two pilot boats in this
rulemaking. We are recognizing those
expenses for one of the boats. For the
other, we still lack sufficient
documentation to treat any increase as
a foreseeable circumstance affecting
2012 operating expenses because the
association is still negotiating the
contract related to the financing of the
upgrades.

The same CPA also said that the
association’s investment base should be
increased by the cost of constructing the
association’s new headquarters and to
reflect the fair market value of the
upgraded pilot boat. Changes to the
investment base cannot be treated on
the same ‘““foreseeable circumstances”
basis we use for operating expenses, but
these impacts, once they are actually felt
by the association and reported, should
be captured in future annual Appendix
A ratemakings, perhaps as early as next
year.

Annual Appendix A reviews. One
commenter, representing all three
pilotage associations, encouraged us to
follow through with annual Appendix A
reviews beginning next year, noting that
this would be fairer to all parties than
our past practice of using the Appendix
A methodology once every 5 years and
relying on the Appendix C methodology
in interim years. We agree and have
already begun the audit of 2010
expenses in preparation for next year’s
Appendix A ratemaking. The
associations will have an opportunity to
review, question, and comment on the
independent accountant’s draft reports.
The independent accountant will
consider the questions and comments
and draft the final financial reports,
which we will then use as the basis for
next year’s NPRM and final rule.

VI. Discussion of the Final Rule

A. Summary

We are decreasing base pilotage rates
in accordance with the Appendix A
methodology. The new rates will be
established by March 1, 2012, and
effective August 1, 2012. Table 1 shows
the percent change for the new rates for

each area. Overall, rates will average
approximately 2.62 percent less than the
February 2011 rate adjustments, not 4
percent as we proposed in the NPRM.

TABLE 1—SUMMARY OF RATE

ADJUSTMENTS
Then the per-
If pilotage service is required | cent change
in: over the cur-
rent rate is:
Area 1 (Designated Waters) 3.59
Area 2 (Undesignated
Waters) .ccceeeeveeveieeeieeene -3.10
Area 4 (Undesignated
Waters) ....ococeveeeiiiiiieiees —-3.90
Area 5 (Designated Waters) —3.03
Area 6 (Undesignated
Waters) ....occcevveenieiiieinene —-3.73
Area 7 (Designated Waters) —3.08
Area 8 (Undesignated
Waters) ....ococeveveeneiniieinens —5.08

B. Calculating the Rate Adjustment

Appendix A provides seven steps,
with sub-steps, for calculating rate
adjustments. The following discussion
describes those steps and sub-steps and
includes tables showing how we
applied them to the 2009 detailed pilot
financial information.

Step 1: Projection of Operating
Expenses. In this step, we project the
amount of vessel traffic annually. Based
on that projection, we forecast the
amount of fair and reasonable operating
expenses that pilotage rates should
TecOVer.

Sub-step 1.A: Submission of Financial
Information. This sub-step requires each
pilot association to provide us with
detailed financial information in
accordance with 46 CFR part 403. The
associations complied with this
requirement, supplying 2009 financial
information in 2010.

Sub-step 1.B: Determination of
Recognizable Expenses. This sub-step
requires us to determine which reported
association expenses will be recognized
for ratemaking purposes, using the
guidelines shown in 46 CFR 404.5. We
contracted with an independent
accountant to review the reported
expenses and submit findings with
recommendations on which reported
expenses should be recognized. The
accountant also reviewed which
reported expenses should be adjusted
prior to recognition and which, if any,
should be denied for ratemaking
purposes. The independent accountant
made preliminary findings; these
findings were sent to the pilot
associations, and the pilot associations
reviewed and provided comments.
Then, the independent accountant made
final findings. The Coast Guard Director
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of Great Lakes Pilotage reviewed and
accepted those final findings, resulting
in the determination of recognizable
expenses. The preliminary findings, the
associations’ comments on those

findings, and the final findings are all
discussed in the “Summary—
Independent Accountant’s Report on
Pilot Association Expenses, with Pilot
Association Comments and

Accountant’s Responses,” which appear
in the docket for this rulemaking. Tables
2 through 4 show each association’s

recognized expenses.

TABLE 2—RECOGNIZED EXPENSES FOR DISTRICT ONE

Area 1 Area 2
Reported expenses for 2009 Total
P P St. |hai\\IIVé$nC8 Lake Ontario
Other Pilot Costs:
Pilot SUDSISIENCE/IAVEL .......oocuviieiiiiecete ettt ettt e ereeeaee e $164,782 $131,436 $296,218
LICENSE INSUIANCE ......cuuiiieieee ettt e e ettt e e e e e et e e e e e e eaaa e e e e e e e eenbaeeeeeeseanssraeeeeeessnnnes 28,428 18,952 47,380
(@1 3T USSR 980 857 1,837
Pilot Boat and Dispatch Expenses:
Pilot DO EXPENSE ...eeiiiiieeiiie ettt et et e e e e e neeeennnes 101,612 82,506 184,118
Administrative Expenses:
(=T - | O PPOUSTOPRUPOPRNE 10,450 8,685 19,135
Depreciation/auto leasing/other 8,917 7,283 16,200
Dues and subscriptions ................. . 13,717 10,678 24,395
Bad debt EXPENSE ..o 9,302 1,004 10,306
IO ittt ettt et e e bt e et e e tee e beenheeeneeeeneeereenneeenne 478 346 824
Accounting/professional Fees ....... 2,182 1,818 4,000
Bookkeeping and Administration ... 77,730 66,121 143,851
(01 o= PSR US PSP 762 582 1,344
Total ReCOGNIZADIE ........ooiiieiiiie e 419,340 330,268 749,608
Adjustments:
Other Pilot Costs:
Pilotage Subsistence/Travel ... (4,624) (3,641) (8,265)
Payroll taxes .......cccceceeeevineenne 48,508 38,204 86,712
(13T SRS UR (589) (463) (1,052)
Administrative Expenses:
Legal .cooooeeiiiieieee (270) (212) (482)
Dues and subscriptions . (13,647) (10,748) (24,395)
Bad debt expense ......... (5,765) (4,540) (10,305)
({3 T SN (120) (94) (214)
Total CPA AQJUSIMENTS ..ot 23,495 18,504 41,999
TOtal EXPENSES ...eeeiiiiiie ettt ettt er e sb e e e sne e e e enee s 442,835 348,772 791,607
TABLE 3—RECOGNIZED EXPENSES FOR DISTRICT TWO
Area 4 Area 5
Reported expenses for 2009 Southeast Total
Lake Erie Shoal to Port
Huron, Ml
Other Pilot Costs
Pilot SUDSISIENCE/TAVE .......oeciiieiieieecie ettt ettt ereesaee s $67,580 $101,371 $168,951
License insurance 6,254 9,380 15,634
Payroll taxes ........ 19,453 43,770 63,223
(43 T P TRRN 12,697 28,662 41,359
Pilot Boat and Dispatch Expenses:
Pilot DO EXPENSE ..ot 28,026 179,577 207,603
DiSPAICN EXPENSE ..ottt ettt e e et e e nae e e e be e e e neeeennen 12,975 0 12,975
[ 1Yo [ £= 3G T PP PP UPRRNE 0 7,154 7,154
Administrative Expenses:
=Y o PSSP 30,052 45,079 75,131
(@ 1ToT I (=Y o | USSP 30,275 45,413 75,688
Insurance ............. 10,408 15,611 26,019
Employee benefits 26,483 39,725 66,208
Payroll taxes ........ 3,821 5,731 9,552
Other taxes ......cccccevveeevcieeeiiieeens 9,815 14,723 24,538
Depreciation/auto leasing/other ..... 27,383 41,075 68,458
INterest ...cccovveeeieeieeeee e 16,314 24,471 40,785
Dues and subscriptions . 4,450 6,675 11,125
Salaries .....ccoccevveveiieennnn. 12,164 18,245 30,409
Accounting/professional Fees ....... 43,071 64,607 107,678
Bookkeeping and AdmIniStration ...........c.cccooiiiiiiiiiiiiecee e 9,400 14,100 23,500
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TABLE 3—RECOGNIZED EXPENSES FOR DISTRICT TwO—Continued
Area 4 Area 5
Reported expenses for 2009 Southeast Total
Lake Erie Shoal to Port
Huron, MI
(@ (4 =T TSP P PRSPPSOt 9,427 14,140 23,567
Total ReCOgIZabIe ..........coouiiiiiiiiie e 380,048 719,509 1,099,557
Adjustments:
Other Pilot Costs:
Pilotage SUDSISIENCE/TIAVE ......cocuiiiiiiiiiiii et (1,338) (2,533) (3,871)
Pilot Boat and Dispatch Expenses:
Pilot DO EXPENSE ..ot 2,907 5,504 8,411
Administrative Expenses:
Legal ..ccoovvcvernennen. (4,915) (9,305) (14,220)
Employee benefits 1,177 2,228 3,405
Other taxes ......ccccvvevereeneneeniennns (238) (450) (688)
Depreciation/auto leasing/other ..... 2,398 4,540 6,938
Interest .....coovveiiieee (10,379) (19,649) (30,028)
Dues and subscriptions . (3,807) (7,208) (11,015)
Salaries .....ccccceeeecuvvneennnn. 417 789 1,206
L 1 =T PO RO (833) (1,577) (2,410)
Total CPA AQJUSIMENTS ...c..oiiiiiiiiiiie e (14,611) (27,661) (42,272)
TOtal EXPENSES ...eeeiiiiiieeiie ettt ettt s er e sne e e sne e aneeeas 365,437 691,848 1,057,285
TABLE 4—RECOGNIZED EXPENSES FOR DISTRICT THREE
Area 6 Area 7 Area 8
Reported expenses for 2009 Total
P P ;‘ﬁgeﬁi?hlfgzr; St. Mary’s River | Lake Superior
Other Pilot Costs:
Pilot SUDSIStENCE/Travel .......ccoieiiiiiiiieceeee e $144,081 $75,501 $95,005 $314,587
License iNSUIaNCe ..........cccciiiiiiiiiiicc e 10,577 5,543 6,975 23,095
L@ (=T USSP 1,025 537 675 2,237
Pilot Boat and Dispatch Expenses:
Pilot boat COSES ...oviiiiiiiiiee e 156,031 81,763 102,885 340,679
DispatCh EXPENSE ......coccueiiiiiiiiiiee e 46,365 24,296 30,572 101,233
Payroll TaXES .. ..eieiiieeei e 5,846 3,064 3,855 12,765
Administrative Expenses:
LGAI et 16,462 8,626 10,855 35,943
OFfice RENT ... e 4,534 2,376 2,990 9,900
INSUFANCE ...t e e e e e e e e et e e e e e e e 6,730 3,527 4,438 14,695
Employee benefits 50,668 26,551 33,410 110,629
Payroll taxes ........ . 4,774 2,502 3,148 10,424
OFNEI AXES .. 11,599 6,078 7,648 25,325
Depreciation/auto Leasing ........cccceeveeiiiiiiisieniiesee e 17,396 9,116 11,471 37,983
Interest ... 2,417 1,267 1,594 5,278
Dues and Subscriptions ... . 15,594 8,172 10,283 34,049
UBIIIEIES e e 15,182 7,956 10,011 33,149
SAIAMES ittt 35,110 18,398 23,151 76,659
Accounting/professional fees . 8,588 4,500 5,663 18,751
L@ (o =Y USSP 6,852 3,591 4,518 14,961
Total Recognizable ..........ccccooiiieiiiieeseeeree e 559,831 293,364 369,147 1,222,342
Adjustments:
Other Pilot Costs:.
Pilotage Subsistence/Travel .........cccciiieiiiiniiiiienieeeeseeee (1,102) (578) (727) (2,407)
Payroll taXES ....ccveiririeriiriieee s 28,842 15,114 19,018 62,973
({0 PSR R (196) (103) (129) (428)
Pilot Boat and Dispatch Expenses:
DispatCh COSES ....ccuiiiiiiiiiiiie e (3,367) (1,764) (2,220) (7,352)
Administrative Expenses:
=Y o = | RSP (1,447) (758) (954) (3,159)
Employee benefits . (1,380) (723) (910) (3,013)
Depreciation/auto leasing/other ............cccocoviiiiiiiiiniiicee, 599 314 395 1,307
Dues and SUbSCHPONS ......ccvieeiiiieierieeseee e (15,594) (8,172) (10,283) (34,049)
L@ (Y PR (528) (277) (348) (1,153)
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TABLE 4—RECOGNIZED EXPENSES FOR DISTRICT THREE—Continued
Area 6 Area 7 Area 8
Reported expenses for 2009 ;‘:é(eﬁi?h?gc;?] St. Mary's River | Lake Superior Total
Total CPA AdJUSIMENTS ....ccooiiiiiiiiciiee e 5,825 3,053 3,841 12,719
Total EXPENSES ....ooviiiiiiiiecireesiee et 565,656 296,417 372,988 1,235,061

Sub-step 1.C: Adjustment for Inflation
or Deflation. In this sub-step we project
rates of inflation or deflation for the
succeeding navigation season. Because
we used 2009 financial information, the

“succeeding navigation season” for this
ratemaking is 2010. We based our
inflation adjustment of 2 percent on the
2010 change in the Consumer Price
Index (CPI) for the North Central Region

of the United States, which can be
found at: http://www.bls.gov/xg shells/
ro5xg01.htm. This adjustment appears
in Tables 5 through 7.

TABLE 5—INFLATION ADJUSTMENT, DISTRICT ONE

Area 1 Area 2
Reported expenses for 2009 Total
st. IT:‘?i‘\'IVé?nce Lake Ontario
TOtal EXPENSES ..eeevieeieieeeeeieeieeesteete et e st e st e ste e e tesne e eesneeneenseeneenseens $442,835 $348,772 $791,607
2010 change in the Consumer Price Index (CPI) for the North Central Region
of the United States .......c.ooiiiiiiiiii e X .02 x .02 x .02
Inflation Adjustment = $8,857 = $6,975 = $15,832
TABLE 6—INFLATION ADJUSTMENT, DISTRICT TWO
Area 4 Area 5
Reported expenses for 2009 Southeast Total
Lake Erie Shoal to Port
Huron, Ml
TOtAl EXPENSES ...eiieiiiuiieiiii et ettt ettt e ettt e et e eaeeebeasseeesbeesneeeseaan $365,437 $691,848 $1,057,285
2010 change in the Consumer Price Index (CPI) for the North Central Region
of the United States .. e X .02 x .02 x .02
Inflation AdJUSIMENT ..o = $7,309 = $13,837 = $21,146
TABLE 7—INFLATION ADJUSTMENT, DISTRICT THREE
Area 6 Area 7 Area 8
Reported expenses for 2009 Lakes Huron St. Mary’ Total
. y's :
and Michigan River Lake Superior
Total EXPENSES ....oeeueieiiiiiieieeeeiesie e $565,656 $296,417 $372,988 $1,235,061
2010 change in the Consumer Price Index (CPI) for the
North Central Region of the United States ................... X .02 x .02 x .02 x .02
Inflation AdjuStMENt .......ccvrieiiece e = $11,313 = $5,928 = $7,460 = $24,701

Step 1.D: Projection of Operating foreseeable circumstances exist in

dock renovation and boat lift project

Expenses. The final sub-step of Step 1
is to project the operating expenses for
each pilotage area on the basis of the
preceding sub-steps and any other
foreseeable circumstances that could
affect the accuracy of the projection. We
received comments and supporting
material and determined that

Districts One and Two that could affect
the accuracy of the projection. As
previously stated, we consider only
significant capital expenses and the
fixed costs associated with the expenses
as foreseeable circumstances.

District One’s pilot boat mortgage
payments, pilot boat insurance, and

qualify as foreseeable circumstances.
For District One, the projected operating
expenses are based on the calculations
from Sub-steps 1.A through 1.C and the
aforementioned foreseeable
circumstances. Table 8 shows these
projections.
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TABLE 8—PROJECTED OPERATING EXPENSES, DISTRICT ONE

Area 1 Area 2
Reported expenses for 2009 Total
St. I_F%\\//ver?nce Lake Ontario

Total expenses before foreseeable circumstances $442,835 $348,772 $791,607

Inflation adjustment 2% .........cccocvriererienrreee e, + $8,857 + $6,975 + $15,832
Foreseeable circumstances (Director’s adjustment):

Pilot boat mortgage payments .........ccccovvevvreeieneeiese e + $39,643 + $31,222 + $70,865

Pilot boat insurance + $10,831 + $8,531 + $19,362

Dock renovation and boat lift project .........ccoceevreeienieeiereee e + $72,486 + $57,089 + $129,575

Total projected expenses for 2012 pilotage season ............ccceeveceerurnnen. = $574,652 = $452,590 = $1,027,242

District Two’s pilot boat (HURON
MAID) upgrade, annual mortgage
expense, and property tax expense
qualify as foreseeable circumstances.
During the audit for next year’s 2013
Appendix A rulemaking, the
independent accountant informed us
that District Two applied for and

received a Consolidated Omnibus
Budget Reconciliation Act (COBRA)
subsidy for the third and fourth quarter
of 2009. The American Recovery and
Reinvestment Act of 2009 provided for
a temporary premium subsidy for
COBRA continuation coverage. The
amount of the COBRA insurance

subsidy for the period 2009 was
$99,993.02. For District Two, the
projected operating expenses are based
on the calculations from Sub-steps 1.A
through 1.C, the aforementioned
foreseeable circumstances, and the
COBRA subsidy. Table 9 shows these
projections.

TABLE 9—PROJECTED OPERATING EXPENSES, DISTRICT TWO

Area 4 Area 5
Reported expenses for 2009 Southeast Total
Lake Erie Shoal to Port
Huron, MI

TOAl EXPENSES ...ceveieiiieeiieetie ettt ettt e e et e e be e st e e aeeeas e e beesaseeeaeesaneereean $365,437 $691,848 $1,057,285

Inflation adjuStMENt 2% ....ooeiiiiieie s + $7,309 + $13,837 + $21,146
Foreseeable circumstances (Director’s adjustment):

HUron Maid UPGrade ........ccooiiiiiieiii ettt e + $27,104 + $40,657 + $67,761

Annual mortgage expense .. + $7,804 + $11,706 + $19,511

Property taxX EXPENSE ......ccuiiiiiiiieie et + $1,693 + $2,540 + $4,233

American Recovery and Reinvestment Act of 2009 COBRA subsidy .. + ($39,997) + ($59,996) + ($99,993)

Total projected expenses for 2012 pilotage season ..........c.cccceceveueenee. = $369,351 = $700,592 = $1,069,943

Because we are not now aware of any
such foreseeable circumstances for

District 3, the projected operating
expenses are based exclusively on the

calculations from Sub-steps 1.A through
1.C. Table 10 shows these projections.

TABLE 10—PROJECTED OPERATING EXPENSES, DISTRICT THREE

Area 6 Area 7 Area 8
Reported expenses for 2009 L ) Total
akes Huron St. Mary’s :
and Michigan River Lake Superior
TOtAL et $565,656 $296,417 $372,988 $1,235,061
Inflation Adjustment 2% ......cccoooeiiiiiiiineen + $11,313  + $5,928 + $7,460 + $24,701
Total projected expenses for 2012 pilotage season = $576,969 = $302,345 = $380,448 = $1,259,762

Step 2: Projection of Target Pilot
Compensation. In Step 2, we project the
annual amount of target pilot
compensation that pilotage rates should
provide in each area. These projections
are based on our latest information on
the conditions that will prevail in 2012.

Sub-step 2.A: Determination of Target
Rate of Compensation. We first
explained the methodology we
consistently used for this sub-step in the
interim rule for our last Appendix A
ratemaking (68 FR 69564 at 69571 col.

3; December 12, 2003), and most
recently restated this explanation in our
2011 Appendix C final rule (76 FR 6351
at 6354 col. 3; February 4, 2011). Target
pilot compensation for pilots in
undesignated waters approximates the
average annual compensation for first
mates on U.S. Great Lakes vessels.
Compensation is determined based on
the most current union contracts and
includes wages and benefits received by
first mates. We calculate target pilot
compensation for pilots on designated

waters by multiplying the average first
mates’ wages by 150 percent and then
adding the average first mates’ benefits.

The most current union contracts
available to us are American Maritime
Officers Union (AMOU) contracts with
three U.S. companies engaged in Great
Lakes shipping. There are two separate
AMOU contracts available—we refer to
them as Agreements A and B and
apportion the compensation provided
by each agreement according to the
percentage of tonnage represented by
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companies under each agreement.
Agreement A applies to vessels operated
by Key Lakes, Inc., and Agreement B
applies to all vessels operated by
American Steamship Co. and Mittal
Steel USA, Inc.

Agreements A and B both expired on
July 31, 2011, and AMOU did not reach
an agreement on new contracts in time
for us to incorporate them into this
ratemaking. However, based on past

contracts, we can project that any new
contracts would provide for annual 3-
percent wage increases. Under
Agreement A, we project that the daily
wage rate would increase from $278.73
to $287.09. Under Agreement B, we
project that the daily wage rate would
increase from $343.59 to $353.90.
Because we are interested in annual
compensation, we must convert these
daily rates. Agreements A and B both

rates into monthly figures that represent
actual working days and vacation,
holiday, weekend, or bonus days. The
monthly multiplier for Agreement A is
54.5 days and the monthly multiplier
for Agreement B is 49.5 days. We
multiply the monthly figures by 9,
which represents the average length (in
months) of the Great Lakes shipping
season. Table 11 shows our calculations.

contract increases and on the current use monthly multipliers to convert daily

TABLE 11—PROJECTED WAGE COMPONENTS

Pilots on Pilots on
Monthly component undesignated designated
waters waters

Agreement A:

$287.09 daily rAtE X 54.5 TAYS ...veveueeuiitiriiieerieieieestestesteeeeeestesteseeseeseesessesaessensese st esesteseestenseneeneenearesteeennane $15,646 $23,470

Monthly total x 9 months = total wages 140,818 211,226
Agreement B:

$353.90 dalily rate X 49.5 TAYS ...eceeiirierierieieseese st e e st e e se et e et e et e e e e be et e te s e e nteeseetenaeetenneennean 17,518 26,277

Monthly total x 9 MONths = total WAGES .......coiuiiiiiiiii e 157,662 236,494

Based on increases over the 5-year
history of the current contracts, we
project that both Agreements A and B
will increase their health benefits
contributions and leave 401K plan and
pension contributions unchanged. On
average, health benefits contribution

rates have increased 10 percent
annually. Thus, we project that both
Agreements A and B will increase this
benefit from $97.64 to $107.40 per day.
The multiplier that both agreements use
to calculate monthly benefits from daily
rates is currently 45.5 days, and we

project that this figure will remain
unchanged. We use a 9-month
multiplier to calculate the annual value
of these benefits. Table 12 shows our
calculations.

TABLE 12—PROJECTED BENEFITS COMPONENTS

Pilots on Pilots on
Monthly component undesignated designated
waters waters
Agreement A:
Employer contribution, 401K plan (Monthly WagESs X 5%) ..ceeceieeriereriereseenieseeneeseeseesseeseesseeseessesseessesseenees $782.32 $1,173.48
PENSION = $33.35 X 45.5 JAYS ..vevvereeeereriiriiriesieieietesteseesaeseeessestessessenseseaseasessessesseseesessessessenseseneeseeseseeseeeenes 1,517.43 1,517.43
Health = $107.40 X 45.5 GAYS ...viiueeeiiriiriirieriei ettt sttt e e sh et b et b et b e e e e e st e bt ebesbe s b e s et e st ebeebenee e e e enis 4,886.70 4,886.70
Monthly total DENEFIES ...ttt sr e nb e 7,186.45 7,577.61
Monthly total benefits X 9 MONTNS ... et ne s 64,678 68,198
Agreement B:
Employer contribution, 401K plan (Monthly Wages X 5%) ......cccuereeririerinienieseeee e 875.90 1,313.85
PENSION = $43.55 X 45.5 JAYS ..ververeeerririirieriesieieestesteseeseeseeessessessessessenessessessessesseseesessessessessenseneesessessessesennes 1,981.53 1,981.53
Health = $107.40 X 45.5 GAYS ...viiueeeiiriiriirieriei ettt sttt e e sh et b et b et b e e e e e st e bt ebesbe s b e s et e st ebeebenee e e e enis 4,886.70 4,886.70
Monthly total DENEFIES ...ttt 7,744.13 8,182.08
Monthly total benefits X 9 MONTNS ... et e e s 69,697 73,639
Table 13 combines our projected wage
and benefit components of annual target
pilot compensation.
TABLE 13—PROJECTED WAGE AND BENEFITS COMPONENTS, COMBINED
Pilots on Pilots on
undesignated designated
waters waters
Agreement A:
L= o 1= TSR OS $140,818 $211,226
Benefits 64,678 68,198
LI £ LT PO R T PR ORI 205,496 279,425
Agreement B:
L= 1= TSP 157,662 236,494
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TABLE 13—PROJECTED WAGE AND BENEFITS COMPONENTS, COMBINED—Continued
Pilots on Pilots on
undesignated designated
waters waters
BENEFILS . e e 69,697 73,639
LI Lt | OO OO PR TR URTUURPUPPOTRPRO 227,360 310,132

Agreements A and B affect three
companies. Of the tonnage operating
under those three companies,

approximately 30 percent operates
under Agreement A and approximately

70 percent operates under Agreement B.
Table 14 provides detail.

TABLE 14—SHIPPING TONNAGE APPORTIONED BY CONTRACT

Company

Agreement A

Agreement B

American Steamship Company
Mittal Steel USA, Inc. .......cce..

Key Lakes, INC. .....ooiiiiiiiiiieiee e

Total tonnage, each agreement
Percent tonnage, each agreement

361,395 + 1,215,811 = 29.7238%

............................................................ 815,600
............................................................ 38,826
361,385 | .o
361,385 854,426

854,426 + 1,215,811 = 70.2962%

We use the percentages from Table 14
to apportion the projected wage and

benefit components from Table 13. This

figures. Table 15 shows our

gives us a single tonnage-weighted set of calculations.

TABLE 15—TONNAGE-WEIGHTED WAGE AND BENEFIT COMPONENTS

Undesignated Designated
waters waters
Agreement A:
Total wages and DENETIES .........cciiiiiiiiciei e $205,496 $279,425
Percent tONNAGE .......ccoo i X 29.7238% X 29.7238%
o] €= L ST = $61,081 = $83,056
Agreement B:
Total wages and DENEFIES ......cooiiiiiiiiie e $227,360 $310,132
[T ol=T a1 i (oTa o P [ TSP RR X 70.2762% X 70.2762%
Lo} €= LTS PRSP PPTORRPRTOR = $159,780 = $217,949
Projected Target Rate of Compensation:
Agreement A total weighted average wages and benefits ...........occooiiiiiiiiiii $61,081 $83,056
Agreement B total weighted average wages and benefits ..........ccceviiiiiiiiiiiiiniise e + $159,780 + $217,949
o] €= LTS = $220,861 = $301,005

Sub-step 2.B: Determination of
Number of Pilots Needed. Subject to
adjustment by the Coast Guard Director
of Great Lakes Pilotage to ensure
uninterrupted service or for other
reasonable circumstances, we determine
the number of pilots needed for
ratemaking purposes in each area by
dividing projected bridge-hours for each
area by either 1,000 (designated waters)
or 1,800 (undesignated waters). We
round the mathematical results and
express our determination as whole
pilots.

Bridge hours are ‘“the number of
hours a pilot is aboard a vessel
providing pilotage service.” 46 CFR part

404, Appendix A, Sub-step 2.B(1). For
that reason, and as we explained most
recently in the 2011 ratemaking’s final
rule, we do not include, and never have
included, pilot delay or detention in
calculating bridge hours. 76 FR 6351 at
6352 col. 3 (February 4, 2011). Projected
bridge-hours are based on the vessel
traffic that pilots are expected to serve.
We use historical data, input from the
pilots and industry, periodicals and
trade magazines, and information from
conferences to project demand for
pilotage services for the coming year.
In our 2011 final rule, we determined
that 38 pilots would be needed for
ratemaking purposes. We have

determined that 38 remains the proper
number to use for ratemaking purposes
in 2012. This includes 5 pilots in Area
2, where rounding up alone would
result in only 4 pilots. For the same
reasons we explained at length in the
final rule for the 2008 ratemaking, 74 FR
220 at 221-22 (January 5, 2009), we
have determined that this adjustment is
essential for ensuring uninterrupted
pilotage service in Area 2. Table 16
shows the bridge hours we project will
be needed for each area and our
calculations to determine the number of
whole pilots needed for ratemaking
purposes.
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TABLE 16—NUMBER OF PILOTS NEEDED

Divided by
Projected (de;ioggted Calculated Pilots

Pilotage area 2012 bridge aters) gr 1,800 value of pilot needed

hours undesignated demand (total = 38)
aters)

AREA 1 (Designated Waters) ........c.cccocereerereeienieeeseseese e 5114 + 1,000 = 5.114 6
AREA 2 (Undesignated Waters) ........ccccoeoeeiiiiiieniiinieesee e 5401 =+ 1,800 = 3.001 5
AREA 4 (Undesignated Waters) .... 6,680 + 1,800 = 3.711 4
AREA 5 (Designated Waters) ........ 5,002 + 1,000 = 5.002 6
AREA 6 (Undesignated Waters) .... 11,187 = 1,800 = 6.215 7
AREA 7 (Designated Waters) .........coevieiiiinieiiieeniieeesee e 3,160 =+ 1,000 = 3.160 4
AREA 8 (Undesignated Waters) ........cccooeevereeieneeeeneseeneseeseeneeneens 9,353 + 1,800 = 5.196 6
Sub-step 2.C: Projection of Target separately for each area by multiplying  area, as shown in Table 16, by the target

Pilot Compensation. In Table 17 we the number of pilots needed in each pilot compensation shown in Table 15.

project total target pilot compensation
TABLE 17—PROJECTION OF TARGET PILOT COMPENSATION BY AREA

: Target rate Projected

Pilotage area let%ttzlnf%%?d of pilot target pilot
- compensation compensation
AREA 1 (Designated Waters) ........ccccoiiiiiiiiiiiiiiieiee et 6 X $301,005 = $1,806,030
AREA 2 (Undesignated WaterS) ........ccccoiiiirieiiieiie ettt 5 X 220,861 = 1,104,304
AREA 4 (Undesignated Waters) .........cccciiieiiiiiiiiiieiecee et 4 X 220,861 = 883,443
AREA 5 (Designated Waters) ....... 6 X 301,005 = 1,806,030
AREA 6 (Undesignated Waters) 7 X 220,861 = 1,546,026
AREA 7 (Designated Waters) ....... 4 x 301,005 = 1,204,020
AREA 8 (Undesignated Waters) ... 6 X 220,861 = 1,325,165

Step 3 and Sub-step 3.A: Projection of if demand for pilotage services matches unchanged. Table 18 shows this
Revenue. In these steps, we project the  the bridge hours we projected in Table calculation.
revenue that would be received in 2012 16 and 2011 pilotage rates are left

TABLE 18—PROJECTION OF REVENUE BY AREA

Projected N Revenue

Pilotage area 2012 bridge 201 1raI:t’gcs>tage projection for
hours

AREA 1 (Designated WALtEIS) ......ccccceeiererienieienieeesirseeree e ee e snee e sneenees 5114 x $451.38 = $2,308,357
AREA 2 (Undesignated Waters) ... 5,401 x 208.98 = 1,614,791
AREA 4 (Undesignated Waters) ... 6,680 x 196.19 = 1,310,549
AREA 5 (Designated Waters) ....... 5,002 x 519.89 = 2,600,490
AREA 6 (Undesignated Waters) 11,187 x 199.12 = 2,227,555
AREA 7 (Designated Waters) ....... 3,160 x 49554 = 1,565,906
AREA 8 (Undesignated Waters) 9,353 X 193.72 = 1,811,863
TOTAI e e e e e a e e s arneenan eesanreeesnrrennnrnens aneeessseeessseeesnn 13,439,512

Step 4: Calculation of Investment assets employed by the association that ~ The first part of the formula identifies
Base. This step calculates each is required to support pilotage each association’s total sources of funds.
association’s investment base, which is  operations. This step uses a formula set  Tables 19 through 21 follow the formula

the recognized capital investment in the out in 46 CFR part 404, Appendix B. up to that point.
TABLE 19—TOTAL SOURCES OF FUNDS, DISTRICT ONE
Area 1 Area 2

Recognized Assets:
BIe] = N T (T o 1 QN PSRRI $233,316 $174,705

Total Current Liabilities .... - 20,091 - 15,044
Current Notes Payable .............ccceeue. + 0 + 0
Total Property and Equipment (NET) .. R 0 + 0
= g o SRR - 0 - 0
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TABLE 19—TOTAL SOURCES OF FUNDS, DISTRICT ONE—Continued

Area 1 Area 2
TOtAl OTNEI ASSEES ...ttt ettt b e e bt e bt e et e e b e e b e nae e et e e nan e e nbeeeanis + 0 + 0
Total RECOGNIZEA ASSELS ....cciiiiiiiiiiiee it ss e e e s e e s s ne e e s annn e e nanneeennneas = 213,225 = 159,661
Non-Recognized Assets:
Total Investments and Special FUNAS .........cccuiiiiiiiiiei et + 0 + 0
Total NON-ReCOgNIZEA ASSELS ....ccouviieiiiiieeiiie e s e e s e s e e e enne e e nnneas = 0 = 0
Total Assets:
Total RECOGNIZEA ASSELS .......eeiiiiiiei ittt e e e e e e e e e e e e ane e e s nne e e s nre e e e nneeeanneeenas 213,225 159,661
Total NON-RECOGNIZEA ASSEIS ......eeiiiiiiiiiiii ettt et e e e e e e e e e e s eane e e s nreeeanneeean + 0 + 0
TOMAI ASSELS ..o s e = 213,225 = 159,661
Recognized Sources of Funds:
o) =11 (oTod g Lo [o (=T gl Lo U YRR 213,225 159,661
Long-Term Debt ................ e+ 0 + 0
Current Notes Payable .+ 0 + 0
Advances from Affiliated COMPANIES ........ccviviriiriiiiiere et + 0 + 0
Long-Term Obligations—Capital LEASES .........cccceeiriiiriiiniiiierieeesie ettt + 0 + 0
Total RECOGNIZEA SOUICES .....coiueiiiieiiieetie ettt ettt ettt e ebe e st e et esabe e beeeaneesaeesaseensee s = 213,225 = 159,661
Non-Recognized Sources of Funds:
PenSioN Li@Dility .....cooieiieeii e s e e n e e e nnneas 0 0
Other Non-Current Liabilities ..... e+ 0 + 0
Deferred Federal Income Taxes e+ 0 + 0
Other DEfErred CreaitS ........ciieiiirieiiitiei ettt ettt ettt eae e bt eaeenbeaae e b e s be e s e nbeeas + 0 + 0
Total NON-RECOGNIZEA SOUICES ......coiuiiiiiiiiieiie ettt et et be e e b e saeeeareesneean = 0 = 0
Total Sources of Funds:
Total RECOGNIZEA SOUICES ......eiiiiuiiieiteeieit ettt sttt h e bbbt et e et e eaeennesanenneeneas 213,225 159,661
Total NON-RECOGNIZEA SOUICES ......ceiiiiiiiiiiiiieiteei ettt sb ettt re e neaneas + 0 + 0
Total SOUrCEs Of FUNAS .....oouiiiiiieee et = 213,225 = 159,661
TABLE 20—TOTAL SOURCES OF FUNDS, DISTRICT TWO
Area 4 Area 5
Recognized Assets:
TOAl CUITENE ASSEES ...ttt ettt ettt et h bbbt e et st e e bt earenaeeaeenneaneas $228,212 $515,150
Total Current Liabilities . - 214412 - 484,000
Current Notes Payable ...............c......... + 23,063 + 52,061
Total Property and Equipment (NET) .. e+ 321,550 + 725,847
0= o PSPPSR - 269,122 - 607,500
TOtAl OTNEI ASSEIS ...ttt b e e e bt e st e et e e bt e ene e et e e nan e e neeeans + 0 + 0
Total RECOGNIZEA ASSEES ....cviiiiiiiiie ittt s n e b = 89,290 = 201,559
Non-Recognized Assets:
Total Investments and Special FUNAS .........cooiiiiiiii e + 0 + 0
Total NoN-RecogniZed ASSELS ........coiiiiiiiiiii e e e = 0 = 0
Total Assets:
Total ReCOgNIZEA ASSEES .....oiiiiiiiee e et 89,290 201,559
Total NON-RECOGNIZEA ASSELS ......ooiiiiiiiiiiie ettt ettt et e + 0 + 0
TOMAI ASSELS ... e e e = 89,290 = 201,559
Recognized Sources of Funds:
o] =1 (oTed g Lo [o (=T gl T U1 YRR RRP 53,061 119,778
Long-Term Debt ................ e+ 282,288 + 637,220
Current Notes Payable ......................... e+ 23,063 + 52,061
Advances from Affiliated Companies ...... e+ 0 + 0
Long-Term Obligations—Capital LEaSses ..o s + 0 + 0
Total RECOGNIZEA SOUICES ....oueiiiieiiiiieieie ittt ettt b ettt nae e = 358,413 = 809,058
Non-Recognized Sources of Funds:
PenSIioN LIADIIIY ....coeiiiieeiiei e ettt re e sre e 0 0
Other Non-Current Liabilities ..... + 0 + 0
Deferred Federal Income Taxes e+ 0 + 0
Other Deferred CredifS .........oiiiiiiiiiie ettt sttt e e st e bt e an e e nneenreenene s + 0 + 0
Total NON-RECOGNIZEA SOUICES ......coiiiiuiiiiiiietieie ettt ettt sttt = 0 = 0
Total Sources of Funds:
Total ReCOgNIZEA SOUICES ......cccuiiiiiiiiiiie e 358,413 809,058
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TABLE 20—TOTAL SOURCES OF FUNDS, DISTRICT TwO—Continued
Area 4 Area 5
Total Non-Recognized SOUICES ... e s + 0 + 0
Total SOUICES Of FUNAS ...t e e e e e e e e e et e e e e e e e eabneeeeeeeeaennsaeeeeeaeaans = 358,413 = 809,058
TABLE 21—TOTAL SOURCES OF FUNDS, DISTRICT THREE
Area 6 Area 7 Area 8
Recognized Assets:
TOtal CUITENT ASSELS ...oooeeveieeeitiee et e ettt et e et e e e aee e e e aeeeeeteeeeeseeeeenteeesenneeeannes $439,799 $230,463 $289,999
Total Current Liabilities ........c.ooiiiiiiiie e - 61,507 - 32,231 - 40,557
Current NOtES PayabIe .......c..oiiiiiiiiiiie et et e e + 13,525 + 7,087 + 8,918
Total Property and Equipment (NET) + 42,019 + 22,019 + 27,707
Land ...ooooiieeee e - 0o - 0o - 0
Total OthEr ASSEES ..ot b e + 343 + 180 + 227
Total Recognized ASSEIS ......ccueiiiiiiiiiiie et = 434,180 = 227,518 = 286,293
Non-Recognized Assets:
Total Investments and Special FUNAS ...........cccoiiiiiiiiiereeeeeee s + 0 + 0 + 0
Total Non-Recognized ASSELS ........cccooeviiiiiiiiiiee e = 0 = 0 = 0
Total Assets:
Total ReCOgNIZEA ASSELS .....ccueiieiiiieieie ettt sae e e 434,180 227,518 286,293
Total Non-Recognized Assets .... + 0 + 0 + 0
TOAl ASSEES ... = 434,180 = 227,518 = 286,293
Recognized Sources of Funds:
Total STockholder EQUILY .......ooiiiiiieiieeiee e 417,721 218,893 275,441
LONG-Term DEDL ...ttt e e e + 2,934 + 1,537 + 1,935
Current Notes Payable ..................... + 13,525 + 7,087 + 8,918
Advances from Affiliated Companies + 0 + 0 + 0
Long-Term Obligations—Capital LEASES ........ccccueriiiriiiiriiiiiieiie e + 0 + 0 + 0
Total RECOGNIZEA SOUICES ......ocvueiiiiiiiiiiieesiie ettt = 434,180 = 227,518 = 286,293
Non-Recognized Sources of Funds:
Pension Liability ........ooceeiiiie e 0 0 0
Other Non-Current Liabilities ...... + 0 + 0 + 0
Deferred Federal Income Taxes + 0 + 0 + 0
Other Deferred CreditS .......oiviriiiiiiieieieeeere e + 0 + 0 + 0
Total Non-Recognized SOUrCes ... = 0 = 0 = 0
Total Sources of Funds:
Total RecogniZed SOUICES ........coiciiiiiiiiiieiet ettt 434,180 227,518 286,293
Total Non-Recognized SOUICES .......cceiiiiiiiiiiiiiieeie et + 0 + 0 + 0
Total SOUIrCES Of FUNAS ......coiiieeiieee ettt e e et e e e e e naenees = 434,180 = 227,518 = 286,293

Tables 19 through 21 relate to the
second part of the formula for
calculating the investment base. The
second part establishes a ratio between
recognized sources of funds and total
sources of funds. Since non-recognized
sources of funds (sources we do not

recognize as required to support
pilotage operations) do not exist for any
of the pilot associations for this year’s
rulemaking, the ratio between
recognized sources of funds and total
sources of funds is 1:1 (or a multiplier
of 1) in all cases. Table 22 applies the

multiplier of 1, and shows that the
investment base for each association
equals its total recognized assets. Table
22 also expresses these results by area,
because area results are needed in
subsequent steps.

TABLE 22—INVESTMENT BASE BY AREA AND DISTRICT

Total Recognized Multiplier (ratio
District Area recognized sources of Togs}l fi?]lér:es of recognized Invgztsn;ent
assets funds ) to total %)
(%) (%) sources)

ONE et 1 213,225 213,225 213,225 1 213,225
2 159,661 159,661 159,661 1 159,661
LI L O P PP PO ORI RO 372,886
TWOZ e 4 89,290 358,413 358,413 1 89,290
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TABLE 22—INVESTMENT BASE BY AREA AND DISTRICT—Continued
Total Recognized Multiplier (ratio
District Area recognized sources of TOt;I fi?]%rges of recognized Invgztsrgent
assets funds $) to total %)
(%) %) sources)
5 201,559 809,058 809,058 1 201,559
1] €= P S U RSP BRSSPSR 290,849
TR o 6 434,180 434,180 434,180 1 434,180
7 227,518 227,518 227,518 1 227,518
8 286,293 286,293 286,293 1 286,293
I ] = U NSRS U RS SR SRR RSOSSN 947,991

1 Note: “Investment base” = “Total recognized assets” x “Multiplier (ratio of recognized to Total sources)”
2Note: The pilot associations that provide pilotage services in Districts One and Three operate as partnerships. The pilot association that pro-
vides pilotage service for District Two operates as a corporation. As shown in Table 20, Total Recognized Assets do not equal Total Sources of

Funds due to the level of long-term debt in District Two.

Step 5: Determination of Target Rate
of Return. We determine a market-
equivalent return on investment (ROI)
that will be allowed for the recognized
net capital invested in each association
by its members. We do not recognize
capital that is unnecessary or
unreasonable for providing pilotage
services. There are no non-recognized
investments in this year’s calculations.

The allowed ROI is based on the
preceding year’s average annual rate of
return for new issues of high-grade
corporate securities. For 2010, the
allowed ROI was a little more than 4.94
percent, based on the average rate of
return that year on Moody’s AAA
corporate bonds which can be found at:
http://research.stlouisfed.org/fred2/
series/AAA/downloaddata?cid=119.

Step 6: Adjustment Determination.
The first sub-step in the adjustment
determination requires an initial
calculation that applies a formula
described in Appendix A. The formula
uses the results from Steps 1, 2, 3, and
4 to project the ROI that can be expected
in each area if no further adjustments
are made. This calculation is shown in
Tables 23 through 25.

TABLE 23—PROJECTED ROI, AREAS IN DISTRICT ONE

Area 1 Area 2
REVENUE (frOM SEEP B) ...eiiiiieiiie ettt ettt e e e et e e e e e be e e s e e eaeeebeessaeesaeesaseeseeenseeaseeannas + $2,308,357 + $1,614,791
Operating Expenses (from Step 1) ... - 574,652 — 452,590
Pilot Compensation (from Step 2) ..... 1,806,030 — 1,104,304
Operating Profit/(LOSS) .......ccccceeuuee. = (72,324) = 57,897
Interest Expense (from audits) . - 0 - 0
Earnings BefOre TaX .....c.oooiiiiiii e = (72,324) = 57,897
Federal TaxX AlIOWANCE .........ooiuiiiiieiie e st a e s et s e s ae e s ae e sae e e be e 0o - 0
Net INCoOmMe ... (72,324) = 57,897
Return Element (Net Income + Interest) . (72,324) 57,897
Investment Base (from STEP 4) ..ot 213,225 + 159,661
Projected Return on INVESIMENT ........oociiiiiiiii ettt (0.34) = 0.36

Area 4 Area 5
LY U= (o] o T (=Y o B ) S + $1,310,549 + $2,600,490
Operating EXpenses (from SEEP 1) ..o.eiouiiiieiie ettt s b e sae e ene e - 369,351 — 700,592
Pilot Compensation (from STEP 2) ......cccuiiiiiiiei e e 883,443 — 1,806,030
Operating Profit/(LOSS) ........ccccceuu.e. = 57,755 = 93,868
Interest Expense (from audits) . - 3,302 - 7,455
Earnings BEfOrE TaX ...iiiiiiiiiiiiiiie ittt sttt et h et a e et e e b b et et be e ebe e nneeenns = 54,453 = 86,414
Federal TaxX AIIOWANCE .......cooeiiiiiiiiiiee et e e ettt e e e e e e e e e e e e e e e e e e e e e e seaaasteeeaeseaennssaseaeeseansnsnneeaeaaanns 2,210 - 4,990
Net Income ..., = 52,243 = 81,424
Return Element (Net Income + Interest) . 55,545 88,879
Investment Base (from SEP 4) .....eouiiiiiiii ettt e n e 89,290 + 201,559
Projected Return on INVESIMENT ... ..o ettt st e e e e e aa e e e eeeeeeeaee = 0.62 = 0.44

TABLE 25—PROJECTED ROI, AREAS IN DISTRICT THREE

Area 6 Area 7 Area 8
RevenUE (from SEP 3) .ooeerireeieiieiere ettt neeens + $2,227,555 + $1,565,906 + $1,811,863
Operating Expenses (from Step 1) ..o - 576,969 — 302,345 - 380,448
Pilot Compensation (from StEP 2) ......cooiiiiiiiiiiiiieie e - 1,546,026 — 1,204,020 — 1,325,165
Operating Profit/(LOSS) ......c.oeiieiiiiiii ittt = 104,560 = 59,542 = 106,250
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TABLE 25—PROJECTED ROI, AREAS IN DISTRICT THREE—Continued
Area 6 Area 7 Area 8
Interest Expense (from auditS) ........oooceiiiiiiiiiiiie e 2,417 1,267 1,594
Earnings Before Tax .= 102,143 58,275 = 104,656
Federal Tax AIOWANCE ......coocuiiiiiiiee ettt e e e ene e e sneeas - 0 0 - 0
NEE INCOME <. e e e e e e = 102,143 58,275 = 104,656
Return Element (Net Income + Interest) . 104,560 59,542 106,250
Investment Base (from Step 4) ............... 434,180 227,518 286,293
Projected Return on INVeStMeNt ..........cocoiiiiiiiiiiiie e = 0.24 0.26 = 0.37
The second sub-step required for Step (approximately 4.94 percent) we necessary. Table 26 shows this
6 compares the results of Tables 23 obtained in Step 5 to determine if an comparison for each area.
through 25 with the target ROI adjustment to the base pilotage rate is
TABLE 26—COMPARISON OF PROJECTED ROI AND TARGET ROI, BY AREA
Area 1 Area 2 Area 4 Area 5 Area 6 Area 7 Area 8
Southeast
St. Lakes
Lake : Shoal to St. Mary’s Lake
LaFv;/i(;aer:’ce Ontario Lake Erie Port Hluron, H“%i?hqur;d River Superior

Projected return on investment ................ (0.339) 0.363 0.622 0.441 0.241 0.262 0.371
Target return on investment 0.049 0.049 0.049 0.049 0.049 0.049 0.049
Difference in return on investment .......... (0.389) 0.313 0.573 0.392 0.191 0.212 0.322

1Note: Decimalization and rounding of the target ROI affects the display in this table but does not affect our calculations, which are based on

the actual figure.

Because Table 26 shows a significant
difference between the projected and
target ROIs, an adjustment to the base
pilotage rates is necessary. Step 6 now
requires us to determine the pilotage

revenues that are needed to make the
target return on investment equal to the
projected return on investment. This
calculation is shown in Table 27. It
adjusts the investment base we used in

TABLE 27—REVENUE NEEDED TO RECOVER TARGET ROI, BY AREA

Step 4, multiplying it by the target ROI
from Step 5, and applies the result to
the operating expenses and target pilot
compensation determined in Steps 1
and 2.

Investment
T t pilot (Stiase“)
: Operating cg:r? eer?ézg- tirr?gs:' Federal tax Revenue
Pilotage area ‘?’éﬁg”sfs t?on 4.94% allowance needed
P1) (Step 2) (Target
ROI)
(Step 5)
AREA 1 (Designated Waters) ........ccccccoceenevrieene $574,652 + $1,806,030 + $10,540 + = $2,391,222
AREA 2 (Undesignated Waters) .... 452,590 + 1,104,304 + 7,893 + = 1,564,786
AREA 4 (Undesignated Waters) ... 369,351 + 883,443 + 4,414 + = 1,259,418
AREA 5 (Designated Waters) ........ 700,592 + 1,806,030 + 9,964 + = 2,521,575
AREA 6 (Undesignated Waters) ... 576,969 + 1,546,026 + 21,463 = 2,144,458
AREA 7 (Designated Waters) ........ 302,345 + 1,204,020 + 11,247 ... = 1,517,612
AREA 8 (Undesignated Waters) 380,448 + 1,325,165 + 14,152 + 1,719,765
TOtAl i 3,356,946 + 9,675,017 + 79,673 + = 13,118,836

The “Revenue Needed” column of

Table 27 is less than the revenue we

projected in Table 18 with the exception
of Area 1. For purposes of transparency,
we verify the calculations in Table 27 by

rerunning the first part of Step 6 using
the “revenue needed” from Table 27

instead of the Table 18 revenue

projections we used in Tables 23

ROL

through 25. Tables 28 through 30 show

TABLE 28—BALANCING REVENUE NEEDED AND TARGET ROI, DISTRICT ONE

that attaining the Table 27 revenue
needed is sufficient to recover target

Area 1 Area 2
REVENUE NEEUEA ......eeiieiiieiieecie ettt ettt et ete e et e e st e e be e e b e e ebeeeaseeeaeeebeeaseeesseesaseeseeenseeaseeennas $2,391,222 + $1,564,786
Operating EXpenses (from SEEP 1) ..oeiiiiiiiiii it 574,652 — 452,590
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TABLE 28—BALANCING REVENUE NEEDED AND TARGET ROI, DISTRICT ONE—Continued

Area 1 Area 2
Pilot Compensation (fromM STEP 2) ....eeiiiiiiie et e e st e e ee e e s eaae e e eteea e eneeeeenee - 1,806,030 — 1,104,304
Operating Profit/(Loss) e = 10,540 = 7,893
Interest EXpense (from QUAILS) .......cceoiiiiiiiiiie et - 0o - 0
T a1 T TSR =TT (o) S 1= SR = $10,540 = $7,893
Federal Tax Allowance .. - $0 - $0
Net INCOME ..o = $10,540 = $7,893
Return Element (Net Income + Interest) . $10,540 $7,893
Investment Base (from Step 4) ............... .t $213,225 + $159,661
Return on INVESIMENT ...t e = 0.0494 = 0.0494

TABLE 29—BALANCING REVENUE NEEDED AND TARGET ROI, DISTRICT TWO

Area 4 Area 5
REVENUE NEEUEM ...ttt bbbttt a e bbb et bttt e e e e eaeeneanen + $1,259,418 + $2,521,575
Operating Expenses (from Step 1) ... - = $369,351 — $700,592
Pilot Compensation (frOM STEP 2) .....cceeiiieeiereeeseee et s te et e steeneeseeeneeneeaneen - $883,443 — $1,806,030
OPErating Profit/(LOSS) ....cuiiueiiirieiiirti ittt sttt ettt eae e et s ae e b be b nneen = $6,624 = $14,953
Interest Expense (from audits) ... - $3,302 - $7,455
Earnings Before Tax ................. = $3,322 = $7,499
Federal Tax Allowance .. - $2,210 - $4,990
Net Income ........cccceeeee = $1,112 = $2,509
Return Element (Net Income + Interest) . $4,414 $9,964
Investment Base (from Step 4) ............... .+ $89,290 $201,559
Return on INVESIMENT ... e e = 0.0494 = 0.0494

TABLE 30—BALANCING REVENUE NEEDED AND TARGET ROI, DISTRICT THREE

Area 6 Area 7 Area 8
ReVENUE NEEAEA .......ooiieiiie e et + $2,144,458 + $1,517,612 + $1,719,765
Operating Expenses (from StEP 1) ...ooveeereieeiereee e - $576,969 — $302,345 — $380,448
Pilot Compensation (from Step 2) .... — $1,546,026 — $1,204,020 - $1,325,165
Operating Profit/(LOSS) .......cccccoeuenee.. = $21,463 = $11,247 = $14,152
Interest Expense (from audits) ... —.— = $2,417 — $1,267 -— $1,594
Earnings Before Tax ........cc.c....... . = $19,046 = $9,980 = $12,558
Federal Tax Allowance . — $0 - $0 - $0
Net INCOME ..o = $19,046 = $9,980 = $12,558
Return Element (Net Income + Interest) .... $21,463 $11,247 $14,152
Investment Base (from Step 4) .......c.......... - * $434,180 + $227,518 + $286,293
Return on INVESIMENT .......ooiiii e et = 0.0494 = 0.0494 = 0.0494

Step 7: Adjustment of Pilotage Rates. ~ supportable circumstances, we calculate us a rate multiplier for each area. Tables
Finally, and subject to the requirements rate adjustments by dividing the Step 6 31 through 33 show these calculations.
of the Memorandum of Arrangements revenue needed (Table 27) by the Step
with Canada or adjustment for other 3 revenue projection (Table 18), to give

TABLE 31—RATE MULTIPLIER, AREAS IN DISTRICT ONE

Area 1 St.
Ratemaking projections Lawrence Ar%a t2 Lake
River ntario
Revenue Needed (from STEP B) .....ooiiiiiiiiiieiie ettt et e b e eaeeeseeenbeenseeannas $2,391,222 $1,564,786
Revenue (from Step 3) .+ $2,308,357 + $1,614,791
Rate MURIPHEE ... e e e e = 1.036 = 0.969
TABLE 32—RATE MULTIPLIER, AREAS IN DISTRICT TWO
Area 5
. o Al 4 Lak theast
Ratemaking projections reaErie e Sﬁgalljl tg?:’sort
Huron, Ml
Revenue Needed (from Step 6) $1,259,418 $2,521,575
Revenue (from Step 3) + $1,310,549 + $2,600,490
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TABLE 32—RATE MULTIPLIER, AREAS IN DISTRICT Two—Continued

Area 5
: P— Area 4 Lake Southeast
Ratemaking projections Erie Shoal to Port
Huron, Mi
RaAte MUIIPIET ... ettt et s bt et e e bt e s e et e e san e e beeeanas = 0.961 = 0.970
TABLE 33—RATE MULTIPLIER, AREAS IN DISTRICT THREE
Area 6 Lakes
. — Area 7 St. Area 8 Lake
Ratemaking projections Hl\lillirc?hr}ge;r;d Mary’s River Superior
Revenue Needed (from STEP 6) ..c.ccccveeiiiiiiieiiecieece e e $2,144,458 $1,517,612 $1,719,765
Revenue (from Step 3) . * $2,227,555 + $1,565,906 -+ $1,811,863
Rate MURIPHET ... = 0.963 = 0.969 = 0.949
We calculate a rate multiplier for Table 27) by total projected revenue 2011 final rule by the rate multiplier
adjusting the basic rates and charges (Steps 3 & 3A, Table 18). Our rate shown as the result of our calculation in
described in 46 CFR 401.420 and changes for 46 CFR 401.420 and 401.428 Table 34.
401.428 and applicable in all areas. We  reflect the multiplication of the rates we
divide total revenue needed (Step 6, established for those sections in our
TABLE 34—RATE MULTIPLIER FOR BASIC RATES AND CHARGES IN 46 CFR 401.420 AND 401.428
Ratemaking projections
Total revenue Needed (FrOM SEEP B) .......ooiiiiiiiie ittt sttt a et h e e bt e s e eb e e et e sas e et e eae e st e eanenneennenneaneens $13,118,836
o) = U ==Y oL T e o TS (= o TR ) PR + $13,439,512
RAE MURIPIET ...ttt h et e e he e b e e e he e e b e e st e e b e e e ab e e s h e e e at e e s as e et e e e se e e s b e e saseeebeesabeesbneeans = 0.976
Rates for cancellation, delay, or at other than the normal boarding point  rate multipliers from Tables 31 through
interruption in rendering services (46 (46 CFR 401.428), will decrease by 2.39 33 to calculate the Area by Area rate
CFR 401.420) and basic rates and percent in all areas. changes we propose for 2012. Tables 35
charges for carrying a U.S. pilot beyond We multiply the existing rates we through 37 show these calculations.

the normal change point, or for boarding established in our 2011 final rule by the

TABLE 35—ADJUSTMENT OF PILOTAGE RATES, AREAS IN DISTRICT ONE

Rate :
2011 rate multiplier Adjusted rate for 2012
Area 1—St. Lawrence River
Basic Pilotage ............ ... $18.36/km, $32.50/mi .. X 1.036 = $19.02/km, $33.67/mi
Each lock transited .... v BO0T7 X 1.036 = 422
Harbor movage .......ccccccveiiiiiiiiiniiieeene ... 1,333 .. X 1.036 = 1,381
Minimum basic rate, St. Lawrence River .... ... 889 ... veer X 1.036 = 921
Maximum rate, through trip .......cocoeiiiiiiis 3,901 e X 1.036 = 4,041
Area 2—Lake Ontario
6 hOUF PEHOM ... $8I93 .. X 0.969 = $865
Docking or UNdoCKiNg .......cooeouveiiiieeeiiieee e 852 i X 0969 = 826
TABLE 36—ADJUSTMENT OF PILOTAGE RATES, AREAS IN DISTRICT TwWO
2011 Rate  FElSer
Rate multiplier 2012
Area 4—Lake Erie

(S gL 1V [ oT=Y (oo SRS RSSO RRRORRPRR $791 x 0.961 = $760
DOCKING OF UNAOCKING ...t 609 x 0.961 = 585
Any point on Niagara River below Black ROCK LOCK ........ccccoiiiiiiiiiiiiiiiiiciee et 1,654 x 0.961 = 1,493
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TABLE 36—ADJUSTMENT OF PILOTAGE RATES, AREAS IN DISTRICT Two—Continued

2011 Rate ol or
Rate multiplier 2012
Area 5—Southeast Shoal to Port Huron, MI, between any point on or in
Toledo or any point on Lake Erie west of Southeast Shoal .............coooeiiiiiiiiiiiie e 1,412 x 0.970 = 1,369
Toledo or any point on Lake Erie west of Southeast Shoal & Southeast Shoal .. 2,389 x 0.970 = 2,317
Toledo or any point on Lake Erie west of Southeast Shoal & Detroit River ........... 3,102 x 0.970 = 3,008
Toledo or any point on Lake Erie west of Southeast Shoal & Detroit Pilot Boat ..........cccceverienireennene 2,389 x 0.970 = 2,317
Port Huron Change Point & Southeast Shoal (when pilots are not changed at the Detroit Pilot Boat) 4,162 x 0.970 = 4,036
Port Huron Change Point & Toledo or any point on Lake Erie west of Southeast Shoal (when pilots
are not changed at the Detroit Pilot BOAL) ........coocuiiiiiiiiiiieiie e e 4,821 x 0.970 = 4,675
Port Huron Change Point & Detroit River ......... 3,126  x 0.970 = 3,031
Port Huron Change Point & Detroit Pilot Boat .. 2,432 x 0.970 = 2,358
Port Huron Change Point & St. Clair River ....... 1,729 x 0.970 = 1,677
St ClaIr RIVET e r e nn e nne e 1,412 x 0.970 = 1,369
St. Clair River & Southeast Shoal (when pilots are not changed at the Detroit Pilot Boat) 4,162 x 0.970 = 4,036
St. Clair River & Detroit River/Detroit Pilot Boat ............cccoovieiiieiiiieeeeeereeee e 3,126  x 0.970 = 3,031
Detroit, Windsor, or Detroit River ..........cccccceeeeiiineens 1,412 x 0.970 = 1,369
Detroit, Windsor, or Detroit River & Southeast Shoal ............cccooeviiieiincc e 2,389 x 0.970 = 2,317
Detroit, Windsor, or Detroit River & Toledo or any point on Lake Erie west of Southeast Shoal . 3,102 X 0.970 = 3,008
Detroit, Windsor, or Detroit River & St. Clair RIVEr .........cccooiiiieiicenee e 3,126 x 0.970 = 3,031
Detroit Pilot Boat & Southeast Shoal ..........cccccooiiiiiiii i 1,729 x 0.970 = 1,677
Detroit Pilot Boat & Toledo or any point on Lake Erie west of Southeast Shoal .... 2,389 x 0.970 = 2,317
Detroit Pilot Boat & St. Clair RIVET ......cc.uiiiiiiiiccee ettt e et et e e e aee e e e e e e e eareaeeareeas 3,126 x 0.970 = 3,031
TABLE 37—ADJUSTMENT OF PILOTAGE RATES, AREAS IN DISTRICT THREE
2011 Rate  or
rate multiplier 2012
Area 6—Lakes Huron and Michigan:
L3 g o LU 07T T o OSSPSR $688  x 0.963 = $662
Docking or undocking 653 x 0963 = 629
Area 7—St. Mary’s River between any point on or in:
[T (oY 0= o T I LT o T | RSP 2,650 x 0.969 = 2,568
Algoma Steel Corp. Wharf, Sault Ste. Marie, Ont. & De Tour ...... 2,650 x 0969 = 2,568
Algoma Steel Corp. Wharf, Sault. Ste. Marie, Ont. & Gros Cap .......ccccceecveeniirieesnennns 998 x 0.969 = 967
Any point in Sault St. Marie, Ont., except the Algoma Steel Corp. Wharf & De Tour ...... 2,221  x 0969 = 2,153
Any point in Sault St. Marie, Ont., except the Algoma Steel Corp. Wharf & Gros Cap ... 998 x 0.969 = 967
Sault Ste. Marie, Ml & D@ TOUN ......coccuveiieeeeeecitieee e e e eecrre e e e e e eebrae e e e e s e s earareeeeeeeensnnees 2,221 X 0969 = 2,153
Sault Ste. Marie, Ml & Gros Cap .. 298 x 0.969 = 967
[ F=Tg o o] gl 4o}V To 1= TP PP PP PFOUPRPN 998 x 0.969 = 967
Area 8—Lake Superior:
(S o1 0 g o= g oo PSP PTPTRPPPPI 608 x 0.949 = 577
Docking or undocking 578 x 0949 = 549

VII. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 14 of these statutes or
executive orders.

A. Regulatory Planning and Review

Executive Orders 12866 (‘“Regulatory
Planning and Review”’) and 13563
(“Improving Regulation and Regulatory
Review”) direct agencies to assess the
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563

emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This final
rule has not been designated a
“significant regulatory action’” under
section 3(f) of Executive Order 12866.
Accordingly, the final rule has not been
reviewed by the Office of Management
and Budget.

Based on comments received, the
Coast Guard is adjusting the analysis
from the NPRM to account for increased
expenses in District One, as well as a
COBRA subsidy provided to District 2.
These changes reduced the overall
savings to shippers from an estimated
$1 million in the NPRM to
approximately $835,000 for this final
rule. A final Regulatory Assessment
follows:

The Coast Guard is required to review
and adjust pilotage rates on the Great
Lakes annually. See Parts Il and IV of
this preamble for detailed discussions of
the Coast Guard’s legal basis and
purpose for this rule and for background
information on Great Lakes pilotage
ratemaking. Based on our annual review
for this rule, we are adjusting the
pilotage rates for the 2012 shipping
season to generate sufficient revenue to
cover allowable expenses, target pilot
compensation, and returns on
investment. The rate adjustments in this
final rule will lead to a cost savings in
six of the seven areas and all three
districts with an estimated cost savings
to shippers of approximately $835,000
across all three districts.

This rule applies the 46 CFR part 404,
Appendix A, full ratemaking
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methodology and decreases Great Lakes
pilotage rates, on average,
approximately 2.62 percent overall from
the current rates set in the 2011 final
rule. The Appendix A methodology is
discussed and applied in detail in Part
VI of this preamble. Part VI reflects
audited 2009 financial data from the
pilotage associations (the most recent
year available for auditing), projected
association expenses, and regional
inflation or deflation. The last full
Appendix A ratemaking was concluded
in 2006 and used financial data from the
2002 base accounting year. The last
annual rate review, conducted under 46
CFR part 404, Appendix C, was
completed in early 2011.

In general, we expect an increase in
pilotage rates for a certain area to result
in additional costs for shippers using
pilotage services in that area, while a
decrease in a specific area would result
in a cost reduction or savings for
shippers in that area. The shippers
affected by these rate adjustments are
those owners and operators of domestic
vessels operating on register (employed
in foreign trade) and owners and
operators of foreign vessels on a route

within the Great Lakes system. These
owners and operators must have pilots
or pilotage service as required by 46
U.S.C. 9302. There is no minimum
tonnage limit or exemption for these
vessels. Our interpretation is that the
statute applies only to commercial
vessels and not to recreational vessels.
Owners and operators of other vessels
that are not affected by this rule, such
as recreational boats and vessels
operating only within the Great Lakes
system may elect to purchase pilotage
services. However, this election is
voluntary and does not affect our
calculation of the rate and is not a part
of our estimated national cost to
shippers. Our sampling of pilot data
suggests there are very few U.S.
domestic vessels, without registry and
operating only in the Great Lakes that
voluntarily purchase pilotage services.
We used 2008-2010 vessel arrival
data from the Coast Guard’s MISLE
system to estimate the average annual
number of vessels affected by the rate
adjustment to be 204 vessels that
journey into the Great Lakes system.
These vessels enter the Great Lakes by
transiting through or in part of at least

one of the three pilotage Districts before
leaving the Great Lakes system. These
vessels often make more than one
distinct stop, docking, loading, and
unloading at facilities in Great Lakes
ports. Of the total trips for the 204
vessels, there were approximately 319
annual U.S. port arrivals before the
vessels left the Great Lakes system,
based on 2008-2010 vessel data from
MISLE.

The impact of the rate adjustment to
shippers is estimated from the District
pilotage revenues. These revenues
represent the direct and indirect costs
(““economic costs”’) that shippers must
pay for pilotage services. The Coast
Guard sets rates so that revenues equal
the estimated cost of pilotage.

We estimate the additional impact
(costs or savings) of the rate adjustment
in this rule to be the difference between
the total projected revenue needed to
cover costs in 2012, based on the 2011
rate adjustment, and the total projected
revenue needed to cover costs in 2012
as set forth in this rule. Table 38 details
additional costs or savings by area and
district.

TABLE 38—RATE ADJUSTMENT AND ADDITIONAL IMPACT OF THE RULE BY AREA AND DISTRICT

[$U.S.; Non-discounted]

Projected Projected Additional costs or
revenue needed | revenue needed savings of this

in 2011* in 2012** rule
Y= T U P PRSP $2,348,516 $2,391,222 $42,706
ATBA 2 et e h e b e et e e be e eaeeeabe e eateeteeanne e beeeneeeneas 1,689,246 1,564,786 (124,460)
Total, DIStHCt ONE ..ottt e e e e e st e e e eare e e e nreeas 4,037,763 3,956,008 (81,755)
ATBA 4 oottt e bt ettt e be e hee e teeeateeteeanteebeeeneeeneas 1,436,140 1,259,418 (176,722)
Y= T T TP PP RPRPRPR 2,649,876 2,521,575 (128,301)
Total, DIStCE TWO ...eeiiiiiiieiie ettt 4,086,016 3,780,993 (305,023)
F N =T PSRRI 2,311,006 2,144,458 (166,548)
ATBA 7' ettt ettt ettt et e h e e —e e bt e e beeabaeeteeeaee e teenaae e beeeaneeres 1,614,974 1,517,612 (97,362)
F YT T - PSRRI 1,904,237 1,719,765 (184,472)
Total, DIStriCt TRIEE .....oeiiieie et e e e e e e e e nnee s 5,830,218 5,381,835 (448,383)

*These 2011 estimates are detailed in Table 16 of the 2011 final rule (76 FR 6351).
**These 2012 estimates are detailed in Table 27 of this rulemaking.

Some values may not total due to rounding.

“Additional Revenue or Cost of this Rulemaking” = “Revenue needed in 2012” minus “Revenue needed in 2011.”

After applying the rate change in this
rule, the resulting difference between
the projected revenue in 2011 and the
projected revenue in 2012 is the annual
impact to shippers from this rule. This
figure would be equivalent to the total
additional payments or savings that
shippers would incur for pilotage
services from this rule. As discussed
earlier, we consider a reduction in
payments to be a cost savings.

The impact of the rate adjustment in
this rule to shippers varies by area and
district. The rate adjustments would
lead to a cost savings in all seven areas
and all three districts, with affected
shippers operating in District One,
District Two, and District Three
experiencing savings of $82,000,
$305,000, and $448,000, respectively
(values rounded). To calculate an exact
cost or savings per vessel is difficult
because of the variation in vessel types,

routes, port arrivals, commodity
carriage, time of season, conditions
during navigation, and preferences for
the extent of pilotage services on
designated and undesignated portions of
the Great Lakes system. Some owners
and operators would pay more and
some would pay less depending on the
distance and port arrivals of their
vessels’ trips. However, the additional
savings reported above captures the
adjustment the shippers would



11772

Federal Register/Vol. 77, No. 39/ Tuesday, February 28, 2012/Rules and Regulations

experience as a result of the rate
adjustment in this rule. As Table 38
indicates, shippers operating in all areas
would experience an annual savings
due to this rule. The overall impact of
the rule would be a cost savings to
shippers of approximately $835,000
across all three districts.

The effects of a rate adjustment on
costs and savings vary by year and area.
A decrease in projected expenses for
individual areas or districts is common
in past pilotage rate adjustments. Most
recently, in the 2011 ratemaking,
District Three experienced a decrease in
projected expenses due to an adjustment
in bridge hours from the 2010 final rule.
That decrease led to a savings for that
district and yielded a net savings for the
system.

This rule will allow the Coast Guard
to meet the statutory requirements to
review the rates for pilotage services on
the Great Lakes.

B. Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000 people.

We expect that entities affected by
this rule would be classified under the
North American Industry Classification
System (NAICS) code subsector 483—
Water Transportation, which includes
the following 6-digit NAICS codes for
freight transportation: 483111-Deep Sea
Freight Transportation, 483113-Coastal
and Great Lakes Freight Transportation,
and 483211-Inland Water Freight
Transportation. According to the Small
Business Administration’s definition, a
U.S. company with these NAICS codes
and employing less than 500 employees
is considered a small entity.

We reviewed recent company size and
ownership data from 2008-2010 Coast
Guard MISLE data and business revenue
and size data provided by publicly
available sources such as Manta and
ReferenceUSA. We found that large,
mostly foreign-owned shipping
conglomerates or their subsidiaries
owned or operated all vessels engaged
in foreign trade on the Great Lakes. We
assume that new industry entrants
would be comparable in ownership and
size to these shippers.

There are three U.S. entities affected
by this rule that receive revenue from
pilotage services. These are the three

pilot associations that provide and
manage pilotage services within the
Great Lakes districts. Two of the
associations operate as partnerships and
one operates as a corporation. These
associations are designated using the
same NAICS industry classification and
small entity size standards described
above, but they have far fewer than 500
employees—approximately 65
combined. We expect no adverse impact
to these entities from this rule because
all associations receive enough revenue
to balance the projected expenses
associated with the projected number of
bridge hours and pilots.

Therefore, the Coast Guard certifies
under 5 U.S.C. 605(b) that this final rule
will not have a significant economic
impact on a substantial number of small
entities.

C. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding this rule so that they
could better evaluate its effects on them
and participate in the rulemaking. If the
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please consult Mr. Todd
Haviland, Management & Program
Analyst, Office of Great Lakes Pilotage,
Commandant (CG-5522), Coast Guard;
telephone 202—-372-2037, email
Todd.A.Haviland@uscg.mil, or fax 202—
372-1909. The Coast Guard will not
retaliate against small entities that
question or complain about this rule or
any policy or action of the Coast Guard.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations, to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734—3247).

D. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520). This rule does not change the
burden in the collection currently
approved by the Office of Management
and Budget under OMB Control Number
1625-0086, Great Lakes Pilotage
Methodology.

E. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. Congress directed
the Coast Guard to establish “rates and
charges for pilotage services.” 46 U.S.C.
9303(f). This regulation is issued
pursuant to that statute and is
preemptive of state law as outlined in
46 U.S.C. 9306. Under 46 U.S.C. 9306,

a “‘State or political subdivision of a
State may not regulate or impose any
requirement on pilotage on the Great
Lakes.” Because States may not
promulgate rules within this category,
preemption is not an issue under
Executive Order 13132.

Additionally, President Barack
Obama’s memorandum of May 20, 2009,
titled “Preemption,” states that
“preemption of State law by executive
departments and agencies should be
undertaken only with full consideration
of the legitimate prerogatives of the
States and with a sufficient legal basis
for preemption.” To that end, when a
department or agency intends to
preempt State law, it should do so only
if justified under legal principles
governing preemption, including those
outlined in Executive Order 13132, and
it should also include preemption
provisions in the codified regulation. As
currently stated in 46 CFR § 401.120,
states, municipalities, and other local
authorities are prohibited from requiring
“the use of pilots or [regulating] any
aspect of pilotage in any of the waters
specified in the Act.” Therefore, this
regulation complies with the
requirements of the memorandum.

F. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

G. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.
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H. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

L Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

J. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

K. Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of

energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

L. Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies. This rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

M. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that this action is one
of a category of actions that do not
individually or cumulatively have a

significant effect on the human
environment. This rule is categorically
excluded under section 2.B.2, figure 2—
1, paragraph (34)(a) of the Instruction.
Paragraph 34(a) pertains to minor
regulatory changes that are editorial or
procedural in nature. This rule adjusts
rates in accordance with applicable
statutory and regulatory mandates. An
environmental analysis checklist and a
categorical exclusion determination are
available in the docket where indicated
under ADDRESSES.

List of Subjects in 46 CFR Part 401

Administrative practice and
procedure, Great Lakes, Navigation
(water), Penalties, Reporting and
recordkeeping requirements, Seamen.

For the reasons discussed in the
preamble, the Coast Guard amends 46
CFR part 401 as follows:

PART 401—GREAT LAKES PILOTAGE
REGULATIONS

m 1. The authority citation for part 401
continues to read as follows:

Authority: 46 U.S.C. 2104(a), 6101, 7701,
8105, 9303, 9304; Department of Homeland
Security Delegation No. 0170.1; 46 CFR
401.105 also issued under the authority of 44
U.S.C. 3507.

m 2.In §401.405, revise paragraphs (a)
and (b), including the footnote to Table
(a), to read as follows:

§401.405 Basic rates and charges on the
St. Lawrence River and Lake Ontario.

* * * * *

(a) Area 1 (Designated Waters):

Service

St. Lawrence River

Basic Pilotage ........ccccoveiiiiiiie e

Each Lock Transited

Harbor Movage ........cccoceviiiiee e

1$422.
1$1,381.

1$19.02 per kilometer or $33.67 per mile.

1The minimum basic rate for assignment of a pilot in the St. Lawrence River is $921, and the maximum basic rate for a through trip is $4,041.

(b) Area 2 (Undesignated Waters):

Service OLnatlla(ﬁ o
S T0 ! o Lo U1 g =14 To e TSROSO PE TSP RRPRUPRRO $865
Docking or Undocking 826

m 3.In §401.407, revise paragraphs (a)
and (b), including the footnote to Table
(b), to read as follows:

§401.407 Basic rates and charges on Lake
Erie and the navigable waters from
Southeast Shoal to Port Huron, Mi.

* * * * *

(a) Area 4 (Undesignated Waters):
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Lake Erie
; (East of
Service Southeast Buffalo
Shoal)
570G Yo T g ==Y o T KOTSRS $760 $760
Docking or Undocking 585 585
Any Point on the Niagara River Below the Black ROCK LOCK .........cociiiiiiiiiiiiiicci e N/A 1,493
(b) Area 5 (Designated Waters):
Toledo or
any point on o )
Any point on or in Sosljﬁré(;?st L\?Vi;estEor]'(e Detroit River Detg)(')ta?'bt S}éi%?w
Southeast
Shoal
Toledo or any port on Lake Erie west of Southeast Shoal ..................... $2,317 $1,369 $3,008 $2,317 N/A
Port Huron Change Point .........c.ooiiiiiiiiiinie e 14,036 14,675 3,031 2,317 $1,677
St. Clair RIVEr .....coocieiieeece e 14,036 N/A 3,031 3,031 1,369
Detroit or Windsor or the Detroit River .... 2,317 3,008 1,369 N/A 3,031
Detroit Pilot BOAt ..........uvviiieieeeeee e 1,677 2,317 N/A N/A 3,031

1When pilots are not changed at the Detroit Pilot Boat.

m 4.In §401.410, revise paragraphs (a),
(b), and (c) to read as follows:

§401.410 Basic rates and charges on
Lakes Huron, Michigan and Superior, and
the St Mary’s River.

(a) Area 6 (Undesignated Waters):

* * * * *
Lakes
Service Huron and
Michigan
LT o T T =Y oo USROS $662
[B]eTe) (1 a e [T g U o loT e {1 o R PP P PP P PP UPPPPRPTI 629
(b) Area 7 (Designated Waters):
Area De Tour Gros Cap Any Harbor
(1ot - J RSP $2,568 N/A N/A
Algoma Steel Corporation Wharf at Sault Ste. Marie, ONtario ..........ccocceeieiiiiiniiiiee e 2,568 $967 N/A
Any point in Sault Ste. Marie, Ontario, except the Algoma Steel Corporation Wharf 2,153 967 N/A
Sault Ste. Marie, MI ......c.coiiiie e 2,153 967 N/A
HAIDOI MOVAGE ... e e s e N/A N/A $967
(c) Area 8 (Undesignated Waters):
; Lake
Service Superior
ST T TU g =T (oo TSP US PSPPI $577
[DTeTed (T o] g0 T Lo 1 4T PP TP 549

§401.420 [Amended]

m 5. Amend §401.420 as follows:

m a. In paragraphs (a) and (b), remove

the text “$127” and add, in its place, the
text “$124”’; and remove the text
“$1,989” and add, in its place, the text
“$1,942”; and

m b. In paragraph (c)(1), remove the text
“$751” and add, in its place, the text
“$733”; and in paragraph (c)(3), remove
the text “$127” and add, in its place, the

text “$124”, and remove the text
““$1,989” and add, in its place, the text
“$1,942.”

§401.428 [Amended]

m 6.In §401.428, remove the text
“$766” and add, in its place, the text
“$748.”

Dated: February 9, 2012.
Dana A. Goward,

Director, Marine Transportation Systems
Management, U.S. Coast Guard.
[FR Doc. 2012—4453 Filed 2—27-12; 8:45 am]

BILLING CODE 9110-04-P
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DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Part 252

Defense Federal Acquisition
Regulation Supplement; Technical
Amendment

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is making a technical
amendment to the Defense Federal
Acquisition Regulation Supplement
(DFARS) to provide needed editorial
changes.

DATES: Effective Date: February 28,
2012.

FOR FURTHER INFORMATION CONTACT: Ms.
Ynette Shelkin, Defense Acquisition
Regulations System, OUSD (AT&L)
DPAP (DARS), Room 3B855, 3060
Defense Pentagon, Washington, DC
20301-3060. Telephone 703—-602—-8384;
facsimile 703-602—-7887.

SUPPLEMENTARY INFORMATION: This final
rule amends the DFARS as follows:

O 252.215-7002 Adds the words

“compliance with” at paragraph
(d)(4)(xii) for clarity.

List of Subjects in 48 CFR Part 252

Government procurement.

Ynette R. Shelkin,

Editor, Defense Acquisition Regulations
System.

Therefore, 48 CFR Part 252 is
amended as follows:

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 1. The authority citation for 48 CFR
part 252 continues to read as follows:

Authority: 41 U.S.C. 1303 and 48 CFR
chapter 1.

252.215-7002 [Amended]

m 2. Section 252.215-7002 is amended
by removing “including verification of
the company’s estimating and budgeting
policies” and adding “including
verification of compliance with the
company’s estimating and budgeting
policies” in its place.

[FR Doc. 20124625 Filed 2-27-12; 8:45 am|
BILLING CODE 5001-06-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 040205043—-4043-01]
RIN 0648-XA990

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Snapper-
Grouper Fishery of the South Atlantic;
Closure

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS closes the commercial
sector for vermilion snapper in the
exclusive economic zone (EEZ) of the
South Atlantic. This closure is
necessary to protect the vermilion
snapper resource.

DATES: This rule is effective 12:01 a.m.,
local time, February 29, 2012, until
12:01 a.m., local time, July 1, 2012.

FOR FURTHER INFORMATION CONTACT:
Catherine Bruger, telephone: 727-824—
5305, email:
Catherine.Bruger@noaa.gov.

SUPPLEMENTARY INFORMATION: The
snapper-grouper fishery of the South
Atlantic is managed under the Fishery
Management Plan for the Snapper-
Grouper Fishery of the South Atlantic
Region (FMP). The FMP was prepared
by the South Atlantic Fishery
Management Council and is
implemented under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act by
regulations at 50 CFR part 622.

The commercial quota for vermilion
snapper in the South Atlantic is 315,523
1b (143,119 kg) for the current fishing
period, January 1 through June 30, 2012,
as specified in 50 CFR 622.42(e)(4)(i).

Under 50 CFR 622.43(a), NMFS is
required to close the commercial sector
for vermilion snapper when its quota
has been reached, or is projected to be
reached, by filing a notification to that
effect with the Office of the Federal
Register. NMFS has determined that the
commercial quota for South Atlantic
vermilion snapper will have been
reached by February 29, 2012.
Accordingly, the commercial sector for
South Atlantic vermilion snapper is
closed effective 12:01 a.m., local time,
February 29, 2012, until 12:01 a.m.,
local time, July 1, 2012.

The operator of a vessel with a valid
commercial vessel permit for South

Atlantic snapper-grouper having
vermilion snapper onboard must have
landed and bartered, traded, or sold
such vermilion snapper prior to 12:01
a.m., local time, February 29, 2012.
During the closure, the bag limit
specified in 50 CFR 622.39(d)(1)(v),
applies to all harvest or possession of
vermilion snapper in or from the South
Atlantic EEZ, including the bag limit
that may be retained by the captain or
crew of a vessel operating as a charter
vessel or headboat. The bag limit for
such captain and crew is zero. During
the closure, the possession limits
specified in 50 CFR 622.39(d)(2) applies
to all harvest or possession of vermilion
snapper in or from the South Atlantic
EEZ. During the closure, the sale or
purchase of vermilion snapper taken
from the EEZ is prohibited. The
prohibition on sale or purchase does not
apply to the sale or purchase of
vermilion snapper that were harvested,
landed ashore, and sold prior to 12:01
a.m., local time, February 29, 2012, and
were held in cold storage by a dealer or
processor. For a person on board a
vessel for which a Federal commercial
or charter vessel/headboat permit for the
South Atlantic snapper-grouper fishery
has been issued, the sale and purchase
provisions of the commercial closure for
vermilion snapper would apply
regardless of whether the fish are
harvested in state or Federal waters, as
specified in 50 CFR 622.43(a)(5)(ii).

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds that the need to immediately
implement this action to close the
commercial sector for vermilion snapper
constitutes good cause to waive the
requirements to provide prior notice
and opportunity for public comment
pursuant to the authority set forth in 5
U.S.C. 553(b)(B), as such procedures
would be unnecessary and contrary to
the public interest. Such procedures
would be unnecessary because the rule
itself has been subject to notice and
comment, and all that remains is to
notify the public of the closure.
Allowing prior notice and opportunity
for public comment is contrary to the
public interest because of the need to
immediately implement this action to
protect vermilion snapper since the
capacity of the fishing fleet allows for
rapid harvest of the quota. Prior notice
and opportunity for public comment
would require time and would
potentially result in a harvest well in
excess of the established quota.
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For the aforementioned reasons, the
AA also finds good cause to waive the
30-day delay in the effectiveness of this
action under 5 U.S.C. 553(d)(3).

This action is taken under 50 CFR
622.43(a) and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: February 23, 2012.

Steven Thur,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2012—4709 Filed 2-23-12; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 101126522-0640-2]
RIN 0648-XB004

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by
Catcher/Processors Using Hook-and-
Line Gear in the Central Regulatory
Area of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMF'S is prohibiting directed
fishing for Pacific cod by catcher/
processors (C/Ps) using hook-and-line
gear in the Central Regulatory Area of
the Gulf of Alaska (GOA). This action is
necessary to prevent exceeding the A
season allowance of the 2012 Pacific
cod total allowable catch apportioned to
C/Ps using hook-and-line gear in the
Central Regulatory Area of the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), February 23, 2012, through
1200 hrs, A.lLt., September 1, 2012.

FOR FURTHER INFORMATION CONTACT:
Obren Davis, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.
Regulations governing sideboard
protections for GOA groundfish

fisheries appear at subpart B of 50 CFR
part 680.

The A season allowance of the 2012
Pacific cod total allowable catch (TAC)
apportioned to C/Ps using hook-and-line
gear in the Central Regulatory Area of
the GOA is 1,736 metric tons (mt), as
established by the final 2011 and 2012
harvest specifications for groundfish of
the GOA (76 FR 11111, March 1, 2011),
revision to the final 2012 harvest
specifications for Pacific cod (76 FR
81860, December 29, 2011), and
inseason adjustment to the final 2012
harvest specifications for Pacific cod (77
FR 438, January 5, 2012).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator) has
determined that the A season allowance
of the 2012 Pacific cod TAC
apportioned to C/Ps using hook-and-line
gear in the Central Regulatory Area of
the GOA will soon be reached.
Therefore, the Regional Administrator is
establishing a directed fishing
allowance of 1,721 mt, and is setting
aside the remaining 15 mt as bycatch to
support other anticipated groundfish
fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for Pacific cod by G/Ps
using hook-and-line gear in the Central
Regulatory Area of the GOA. After the
effective date of this closure the
maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the directed fishing closure of
Pacific cod for C/Ps using hook-and-line
gear in the Central Regulatory Area of
the GOA. NMFS was unable to publish
a notice providing time for public
comment because the most recent,
relevant data only became available as
of February 21, 2012.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.

553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: February 23, 2012.

Steven Thur,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2012—4702 Filed 2-23-12; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 101126522—0640-02]
RIN 0648-XB036

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock in Statistical
Area 630 in the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for pollock in Statistical Area
630 in the Gulf of Alaska (GOA). This
action is necessary to prevent exceeding
the A season allowance of the 2012 total
allowable catch of pollock for Statistical
Area 630 in the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), February 25, 2012, through
1200 hrs, A.L.t., March 10, 2012.

FOR FURTHER INFORMATION CONTACT: ]Osh
Keaton, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The A season allowance of the 2012
total allowable catch (TAC) of pollock in
Statistical Area 630 of the GOA is 5,787
metric tons (mt) as established by the
final 2011 and 2012 harvest
specifications for groundfish of the GOA
(76 FR 11111, March 1, 2011) and
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inseason adjustment (77 FR 438, January
5,2012).

In accordance with §679.20(d)(1)(i),
the Regional Administrator has
determined that the A season allowance
of the 2012 TAC of pollock in Statistical
Area 630 of the GOA will soon be
reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 5,537 mt and is
setting aside the remaining 250 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for pollock in Statistical
Area 630 of the GOA.

After the effective date of this closure
the maximum retainable amounts at

§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of pollock in
Statistical Area 630 of the GOA. NMFS
was unable to publish a notice

providing time for public comment
because the most recent, relevant data
only became available as of February 21,
2012.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: February 23, 2012.

Steven Thur,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2012—4708 Filed 2—-23-12; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

OFFICE OF MANAGEMENT AND
BUDGET

2 CFR Chaptersland I

Reform of Federal Policies Relating to
Grants and Cooperative Agreements;
Cost Principles and Administrative
Requirements (Including Single Audit
Act)

AGENCY: Executive Office of the
President, Office of Management and
Budget (OMB).

ACTION: Advance Notice of Proposed
Guidance.

SUMMARY: In his November 23, 2009,
Executive Order 13520 on Reducing
Improper Payments and his February
28, 2011, Presidential Memorandum on
Administrative Flexibility, Lower Costs,
and Better Results for State, Local, and
Tribal Governments, the President
directed the Office of Management and
Budget (OMB) to work with Executive
Branch agencies; state, local, and tribal
governments; and other key
stakeholders to evaluate potential
reforms to Federal grants policies.
Consistent with the Administration’s
commitment to increasing the
effectiveness and efficiency of Federal
programs, the reform effort seeks to
strengthen the oversight of Federal grant
dollars by aligning existing
administrative requirements to better
address ongoing and emerging risks to
program outcomes and integrity. The
reform effort further seeks to increase
efficiency and effectiveness of grant
programs by eliminating unnecessary
and duplicative requirements. Through
close and sustained collaboration with
Federal and non-Federal partners, OMB
has developed a series of reform ideas
that would standardize information
collections across agencies, adopt a risk-
based model for Single Audits, and
provide new administrative approaches
for determining and monitoring the
allocation of Federal funds.

DATES: To be assured of consideration,
comments must be received by OMB at
one of the addresses provided below, no

later than 5 p.m. Eastern Standard Time
(E.S.T) on March 29, 2012.

ADDRESSES: In submitting comments,
please refer to file “Grant Reform”. You
may submit comments using one of the
following three alternatives (please
choose only one of these three
alternatives):

1. Electronically. You may submit
electronic comments on this regulation
to http://www.regulations.gov. Follow
the instructions under the “more Search
Options” tab.

2. By express or overnight mail. You
may send written comments to the
following address only: Office of
Management and Budget, 725 17th St.
NW., Washington, DC 20025, Attention:
Office of Federal Financial Management
“Grant Reform”.

3. By regular mail. You may mail
written comments to the following
address only: Office of Management and
Budget, 725 17th St. NW., Washington
DC, 20500, Attention: Office of Federal
Financial Management “‘Grant Reform”.
Due to potential delays in OMB’s receipt
and processing of mail sent through the
U.S. Postal Service, we strongly
encourage respondents to submit
comments electronically to ensure
timely receipt. We cannot guarantee that
comments sent via surface mail will be
received before the comment closing
date.

Comments will be most useful if they
are presented in the same sequence (and
with the same heading) as the section of
this notice to which they apply. Also, if
you are submitting comments on behalf
of an organization, please identify the
organization. Finally, the public
comments received by OMB will be
posted on OMB’s Web site and at
http://www.regulations.gov (follow the
search instructions on that Web site to
view public comments). Accordingly,
please do not include in your comments
any confidential business information or
information of a personal-privacy
nature.

Copies of the OMB Circulars that are
discussed in this notice are available on
OMB’s Web site at http://
www.whitehouse.gov/omb/
circulars_default/. The Cost Principles
for Hospitals are in the regulations of
the Department of Health and Human
Services at 45 CFR part 75, Appendix E
(Principles for Determining Costs
Applicable to Research and
Development Under Grants and

Contracts with Hospitals), at http://
www.gpo.gov/fdsys/pkg/CFR-2011-
title45-vol1/pdf/CFR-2011-title45-
vol1.pdf.

FOR FURTHER INFORMATION CONTACT:
Victoria Collin at (202) 395-7791 for
general information.

SUPPLEMENTARY INFORMATION: This
advance notice outlines the reform ideas
for which OMB seeks public comment.
These comments will assist OMB in its
development in the coming months of a
further Federal Register notice, to be
published for comment later this year,
which would propose specific revisions
to existing requirements. These reform
ideas relate to, and could result in
proposed revisions to the following
government-wide issuances: OMB
Circulars A-21, A-87, A—110, and A—
122 (which have been placed in 2 CFR
parts 220, 225, 215, and 230); Circulars
A—-89, A—102, and A-133; the guidance
in Circular A-50 on Single Audit Act
follow-up; and the Cost Principles for
Hospitals at 45 CFR Part 74, Appendix
E. As part of this ongoing review, OMB
will consider the consolidation of
currently-separate guidelines addressing
related topics as well as the continued
integration of guidelines into title 2 of
the Code of Federal Regulations.

The reform ideas would be applicable
to grants and cooperative agreements
that involve state, local, and tribal
governments as well as universities and
nonprofit organizations. To the extent
that current OMB circulars on cost
principles cover all awards including
contracts for these entities, reforms to
cost principles will equally apply to all
Federal awards including contracts,
except for those contracts that that are
subject to “full coverage” under the Cost
Accounting Standards (CAS) as defined
at 48 CFR 9903.201. CAS-covered
contracts will continue to be subject to
the relevant requirements under the
Federal Acquisition Regulation (FAR).
Single Audit Act requirements will
continue to apply to all Federal awards
including contracts, though cost
reimbursement contracts may continue
to be subject to additional audit
requirements.

I. Objectives and Background
A. Objectives

As the President made clear in
Executive Order 13563 of January 18,
2011, on Improving Regulation and


http://www.gpo.gov/fdsys/pkg/CFR-2011-title45-vol1/pdf/CFR-2011-title45-vol1.pdf
http://www.gpo.gov/fdsys/pkg/CFR-2011-title45-vol1/pdf/CFR-2011-title45-vol1.pdf
http://www.gpo.gov/fdsys/pkg/CFR-2011-title45-vol1/pdf/CFR-2011-title45-vol1.pdf
http://www.gpo.gov/fdsys/pkg/CFR-2011-title45-vol1/pdf/CFR-2011-title45-vol1.pdf
http://www.whitehouse.gov/omb/circulars_default/
http://www.whitehouse.gov/omb/circulars_default/
http://www.whitehouse.gov/omb/circulars_default/
http://www.regulations.gov
http://www.regulations.gov
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Regulatory Review (76 FR 3821; January
21, 2011; http://www.gpo.gov/fdsys/pkg/
FR-2011-01-21/pdf/2011-1385.pdf), each
Federal agency must “tailor its
regulations to impose the least burden
on society, consistent with obtaining
regulatory objectives, taking into
account, among other things, and to the
extent practicable, the costs of
cumulative regulations” and, to that
end, it is important that Federal
agencies identify those “rules that may
be outmoded, ineffective, insufficient,
or excessively burdensome,” and
“modify, streamline, expand, or repeal
them in accordance with what has been
learned.” The President reinforced his
commitment in Executive Order 13579
of July 11, 2011 on Regulation and
Independent Regulatory Agencies (76
FR 41587; July 14, 2011; http://
www.gpo.gov/fdsys/pkg/FR-2011-07-14/
pdf/2011-17953.pd).

As in other areas involving Federal
requirements, the President is
committed to eliminating requirements
in the financial assistance arena that are
unnecessary and reforming those
requirements that are overly
burdensome. As part of this
commitment, the President believes that
the Federal government has an
obligation to eliminate roadblocks to
effective performance in carrying out
and completing grants and cooperative
agreements. Essential to this reform
effort is reducing ‘‘red tape” that is
attached to the more than $600 billion
the Federal government spends
annually in the form of grants and
cooperative agreements. These awards
provide important benefits and services
to the public, and the awards go to state,
local and tribal governments as well as
to institutions of higher education and
non-profit organizations. In order to
ensure that the public receives the most
value for the tax dollars spent, it is
essential that these programs function as
effectively and efficiently as possible,
and that there be a high level of
accountability to prevent waste, fraud,
and abuse.

To this end, the President on February
28, 2011, issued his Memorandum on
Administrative Flexibility, Lower Costs,
and Better Results for State, Local, and
Tribal Governments, (Daily Comp. Pres.
Docs.; http://www.gpo.gov/fdsys/pkg/
DCPD-201100123/pdf/DCPD-
201100123.pdf). In the Memorandum,
the President explained that “Federal
program requirements over the past
several decades have sometimes been
onerous, and they have not always
contributed to better outcomes. With
input from our State, local, and tribal
partners, we can, consistent with law,
reduce unnecessary regulatory and

administrative burdens and redirect
resources to services that are essential to
achieving better outcomes at lower
cost.” In addition to other actions, the
President instructed the OMB Director
to “[rleview and where appropriate
revise guidance concerning cost
principles, burden minimizations, and
audits for State, local, and tribal
governments in order to eliminate, to
the extent permitted by law,
unnecessary, unduly burdensome,
duplicative, or low-priority
recordkeeping requirements and
effectively tie such requirements to
achievement of outcomes.”

At the same time that the Federal
Government must remove unnecessary
and overly burdensome requirements
that interfere with efficient and effective
program performance, another
Presidential priority is “intensifying
efforts to eliminate payment error,
waste, fraud, and abuse” in Federal
programs, as the President emphasized
in Executive Order 13520 of November
20, 2009, on Reducing Improper
Payments (74 FR 62201; November 25,
2009; http://www.gpo.gov/fdsys/pkg/FR-
2009-11-25/pdf/E9-28493.pdf).
Accordingly, as the President explained,
it is important for Federal agencies “to
more effectively tailor their
methodologies for identifying and
measuring improper payments to those
programs, or components of programs,
where improper payments are most
likely to occur.” Moreover, the
elimination of unnecessary and overly
burdensome requirements can advance
the goal of strengthened program
integrity, by enabling resources to be
focused on those activities that are most
effective at reducing payment errors and
eliminating waste, fraud and abuse.
Accordingly, in his February 2011
Memorandum on Administrative
Flexibility, Lower Costs, and Better
Results for State, Local, and Tribal
Governments, the President directed
Federal agencies to “[w]ork with State,
local, and tribal governments to identify
the best opportunities to realize
efficiency, promote program integrity,
and improve program outcomes,
including opportunities, consistent with
law, that reduce or streamline
duplicative paperwork, reporting, and
regulatory burdens and those that more
effectively use Federal resources across
multiple programs or States.”

The reform ideas described below are
being considered as approaches for
pursuing these objectives.

The purpose of this notice is to solicit
public input on a range of ideas for
reforming the requirements that govern
the management of Federal financial
assistance awards. OMB is interested in

receiving broad public feedback on
these ideas. Based on the feedback that
is received, as well as on the ongoing
discussions among Federal agencies
(including their Inspectors General) as
well as with other stakeholders, OMB in
the coming months will develop a set of
proposed amendments that, later this
year, will be published for public
comment in the Federal Register. The
public comments on that proposed set
of revisions will in turn be considered
as OMB develops a final notice that will
adopt a set of reforms. Following the
implementation of these reforms, OMB
will continue to monitor their impacts
to evaluate whether (and the extent to
which) the reforms are achieving their
desired results, and OMB will consider
making further modifications as
appropriate.

In addition, OMB is considering
implementing these reforms through the
development and issuance of an
integrated set of guidelines that would
be contained in one consolidated
circular, in which current
administrative requirements that
currently vary by type-of-recipient
would be streamlined into one set of
common requirements, while at the
same time some provisions that vary
among different types of recipients
would be retained. The goal of such a
streamlining would be to increase the
consistency, and decrease the
complexity, in how the Federal
Government’s financial assistance
programs are administered. Among
other benefits, this will make it easier
for applicants and recipients of Federal
awards to understand and implement
these requirements.

B. Background

The reform ideas outlined in this
notice reflect input from a year of work
by the Federal and non-Federal
financial assistance community. In
response to the President’s direction
that OMB and Federal agencies identify
ways to make the oversight of Federal
funds more effective and more efficient,
OMB worked with the Office of Science
and Technology Policy (OSTP) to
convene meetings with both Federal and
non-Federal stakeholders to discuss
possible ideas for reform efforts. These
meetings resulted in OMB receiving a
series reform ideas at the end of August
2011 that have since been further
developed as described below. In
addition, over 150 comments were
received from the university and
research community. These comments
are publicly available at http://
rbm.nih.gov/a21 task force.htm.

On October 27, 2011, the OMB
Director issued Memorandum M-12-01,
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Creation of the Council on Financial
Assistance Reform (http://
www.whitehouse.gov/sites/default/files/
omb/memoranda/2012/m-12-01.pdf). To
““create a more streamlined and
accountable structure to coordinate
financial assistance,” the Memorandum
established the interagency Council on
Financial Assistance Reform (COFAR)
as a replacement for two Federal boards
(the Grants Policy Council and the
Grants Executive Board). The 10-
member COFAR is composed of OMB’s
Office of Federal Financial Management
(Co-Chair); the eight largest grant-
making agencies, which are the
Departments of Health and Human
Services (a Co-Chair), Agriculture,
Education, Energy, Homeland Security,
Housing and Urban Development,
Labor, and Transportation; and one
additional rotating member to represent
the perspectives of other agencies,
which for the first two-year term is the
National Science Foundation.

Since the COFAR’s first meeting on
November 4, 2011, it has worked to
formulate and further develop reform
ideas for consideration to streamline
and improve financial management
policy for Federal assistance awards.
These reform ideas are presented below,
in Part II of this notice. In Part III,
specific questions are posed regarding
these reform ideas, for which comments
are especially invited, along with other
comments.

II. Reform Ideas for Comment

OMB invites comments from the
public on all issues addressed in this
advance notice. We invite those
interested in responding to answer all of
the questions posed or to choose to
respond only to those questions of
greatest interest to them. This feedback
will assist us in fully considering issues
and developing policies. In addition, the
public is invited to suggest additional
reform ideas for our consideration.
Finally, we should note that, as this is
an advance notice, the fact that OMB is
requesting public comment on a reform
idea does not mean that OMB has
concluded that the reform idea
necessarily should be pursued. That is
why public comment is being requested,
so that OMB and Federal agencies (and
other stakeholders) can have the benefit
of the public’s input, views and
perspectives at this stage of the process,
as we continue to evaluate these ideas
for reform.

The reform ideas under discussion are
outlined below in three main categories:

e Section A:reforms to audit
requirements (Circulars A-133 and
A-50)

e Section B: reforms to cost principles
(Circulars A-21, A-87, and A-122, and
the Cost Principles for Hospitals)

e Section C: reforms to administrative
requirements (the government-wide
Common Rule implementing Circular
A—-102; Circular A-110; and Circular
A-89)

A. Reforms to Audit Requirements
(Circulars A-133 and A-50)

This section discusses ideas for
changes that would be made to the audit
guidance that is contained in Circular
A-133 on Audits of States, Local
Governments, and Non-Profit
Organizations and in Circular A-50 on
Audit Follow-up. The following are
ideas for reform that have been raised
and discussed.

1. Concentrating audit resolution and
oversight resources on higher dollar,
higher risk awards.

Changing the Single Audit framework
could enable agencies to focus their
oversight and follow-up resources in the
most efficient and effective way for
targeting improper payments, waste,
fraud, and abuse. The following
oversight guidelines are an illustrative
example of the form that a revised
framework for the Single Audit
requirement might take:

A. Entities that expend less than
$1 million in Federal awards would not
be required to conduct a Single Audit.
This would be an increase in the current
threshold of $500,000, below which
entities are currently not required to
conduct Single Audits.

B. Entities that expend between
$1 million and $3 million in Federal
awards would be required to undergo a
more focused version of the Single
Audit, which would differ from current
Single Audit requirements in that once
a major program determination has been
made, auditors would review only two
compliance requirements for those
programs. Allowable and unallowable
costs would always be one of the
required compliance requirements, and
agencies would have the discretion to
select the second compliance
requirement for each of their programs
as they deem most appropriate. OMB
would provide guidance to agencies that
this second compliance requirement
should be the one that, for the particular
program, would best target the risk of
improper payments or waste, fraud, and
abuse.

C. Entities that expend more than
$3 million in Federal awards would
undergo a full Single Audit. These
Audits would be strengthened per the
ideas in reforms 2-5 (below) to give
agencies better tools to reduce improper

payments and to eliminate waste, fraud,
and abuse.

Raising the threshold for a Single
Audit (from $500,000 to $1 million)
would reduce the administrative burden
for audited entities and for auditing
agencies, allowing the agencies to
concentrate their audit oversight and
follow-up resources more closely on
other entities that are higher-dollar and
higher-risk. Focusing the Single Audit
requirement (for entities expending
between $1 million and $3 million) to
two compliance requirements would
enable agencies to tighten their scrutiny
on the highest risk areas of program
oversight while at the same time
reducing the burden—for both agencies
and recipients—associated with
collecting and resolving audit findings
in lower risk areas. This would narrow
the scope of compliance-related
information that agencies receive for
entities expending below $3 million.
Finally, maintaining the full Single
Audit for entities expending more than
$3 million would ensure that agencies
still receive full Single Audit
compliance information for higher
dollar recipients, and that they will be
able to shift more resources to provide
the necessary level of oversight to those
recipients.

2. Streamlining the universal
compliance requirements in the Circular
A-133 Compliance Supplement.

For all entities that undergo a full
Single Audit, the universal compliance
requirements listed in the Circular
A-133 Compliance Supplement could
be streamlined to focus on proper
stewardship of Federal funds.

This could be done, for example, by
emphasizing—in the universal
compliance requirements—those
elements that address improper
payments, waste, fraud, abuse, and
program performance, while
streamlining other elements. Under this
approach, a subset of compliance
requirements would be targeted for
increased testing, larger sample sizes, or
lower levels of materiality. Examples of
these could include: Allowable or
unallowable activities and costs,
eligibility, reporting, selection of
subrecipients and subrecipient
monitoring, special tests and provisions,
period of availability of Federal funds,
and compliance of procurement with
suspension and debarment policies. At
the same time, other compliance
requirements could either be made
optional for testing (depending on the
material effect of that requirement on
the program) or could have smaller
sample sizes and higher levels of
materiality. In addition, Federal
agencies would have the ability, on a
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program-specific basis to place higher
emphasis through the Compliance
Supplement process on those elements
(no longer universal) which the agency
believes are relevant to prevent waste,
fraud, or abuse.

Refocusing the Single Audit
Compliance Supplement to reduce the
number of types of compliance
requirements tested would both reduce
the audit burden on recipients and
provide agencies with more risk-based
audits. This refocusing of the Single
Audit is intended to allow agencies to
concentrate their audit resolution and
oversight resources on the requirements
most essential to managing waste, fraud,
and abuse and reducing improper
payments. This could result in a more
focused audit that produces the findings
needed to ensure accountability, while
relieving the burden of audit work on
issues that are secondary to the integrity
of funds. Agencies could add back
specific requirements under program
specific tests and provisions where
necessary. This would limit the types of
compliance information that Federal
agencies routinely receive from the
Single Audit process.

3. Strengthening the guidance on
audit follow-up for Federal awarding
agencies.

This reform approach could include
changes along the following lines:

¢ Requiring agencies to designate a
senior accountable agency official to
oversee the audit resolution process;

¢ Requiring agencies to implement
audit-risk metrics including timeliness
of report submission, number of audits
that did not have an unqualified auditor
opinion on major programs, and number
of repeat audit findings;

¢ Encouraging agencies to engage in
cooperative audit resolution with
recipients; and

e Encouraging agencies to take a pro-
active approach to resolving weaknesses
and deficiencies, whether they are
identified with single specific programs
or cut across the systems of an audited
recipient.

To improve audit follow-up, the
Federal Government would digitize
Single Audit reports into a searchable
database to support analysis of audit
results by Federal agencies and pass-
through entities.

Strengthening audit resolution
policies should result in agencies taking
a more pro-active and collaborative
approach towards following- up on
audit findings, which should result in a
decrease in audit findings and program
risk over time. This collaborative
approach would be envisioned more as
a mediation process between agencies
and recipients, with informal assistance

as needed, rather than a more formal
provision of training or technical
assistance. As underlying programmatic
weaknesses are resolved and repeat
findings reduced, both recipients’ and
agencies’ audit burdens will be
lessened. This may require more
resources from Federal agencies as they
work to strike the right balance on pro-
active oversight. A web-based
searchable database of Single Audit
findings will provide a key tool to
improve the utility of audits.

4. Reducing burden on pass-through
entities and subrecipients by ensuring
across-agency coordination.

In order to reduce redundancy and
burden, this reform idea would involve
making more explicit the existing
requirement that Federal awarding
agencies are responsible for
coordinating additional audits of a
recipient entity with the Federal
cognizant or oversight agency for audit
for that entity. This would in no way
impact the ability of Inspectors General
to conduct audit work as deemed
necessary in accordance with the
Inspector General Act of 1978, as
amended.

Ensuring that audits are coordinated
across Federal agencies, and that
agencies conduct audit follow-up for
internal-control issues at those
subrecipients which receive the
majority of their Federal funds through
direct Federal assistance, would reduce
the number of subrecipients for which
pass-through entities engage in follow-
up efforts that could duplicate the
Federal efforts.

5. Reducing burdens on pass-through
entities and subrecipients from audit
follow-up.

For those situations in which an
entity receives a majority of its Federal
funds through direct grants from the
Federal government, and some Federal
funds through subawards, the reform
idea would be to require Federal
agencies to conduct audit follow-up of
the subawards for those audit findings
regarding financial or internal control
systems that are not specific to the
program delivery of the subawards.

Such a change to Circular A-133
would be aimed at eliminating
duplicative audit follow-up work
performed by a pass-through entity
without providing significant additional
work to Federal agencies that already
will be following-up on these same
audit findings, as well as at simplifying
the follow-up for the subrecipient. Pass-
through entities that give subawards
would no longer be required to resolve
financial and internal control issues but
could instead focus on the
programmatic requirements of the

subawards they make. Subrecipients
would not be required to negotiate with
both the Federal government and the
pass-through entity over the same
financial and control issues that affect
both types of awards. However, once the
Federal government has resolved the
financial and control issues with the
subrecipient, a pass-through entity that
awarded a subaward would be
responsible for audit follow-up
monitoring of these general findings to
ensure that the subrecipient complies
with the audit resolution as it applies to
the subgrants made by the primary
grantee. The subrecipient’s Federal
awarding agency would perform a
normal audit follow-up for the financial
and control issues, issuing management
decisions on these audit findings, and
provide a process to make these
management decisions and a Federal
contact person readily available to the
affected pass-through entities.

B. Reforms to Cost Principles (Circulars
A-21, A-87, and A-122, and the Cost
Principles for Hospitals)

This section discusses ideas for
changes that would be made to the OMB
cost-principle circulars that have been
placed at 2 CFR Parts 220, 225, and 215
(Circulars A—21, Cost Principles for
Educational Institutions; Circular A-87,
Cost Principles for State, Local and
Indian Tribal Governments; and
Circular A-122, Cost Principles for Non-
Profit Organizations), and to the Cost
Principles for Hospitals that are in the
regulations of the Department of Health
and Human Services at 45 CFR Part 75,
Appendix E (Principles for Determining
Costs Applicable to Research and
Development Under Grants and
Contracts with Hospitals). The following
are ideas for reform that have been
raised and discussed.

1. Consolidating the cost principles
into a single document, with limited
variations by type of entity.

2. For indirect (“facilities and
administrative”) costs, using flat rates
instead of negotiated rates.

¢ One option would be to establish a
mandatory flat rate that is discounted
from the recipient’s already negotiated
rate. This approach could significantly
reduce the burden associated with
indirect cost rate calculation and
negotiation, as well as reduce overall
indirect costs.

¢ Another option would give
recipients the option of accepting a flat
rate or negotiating a rate. Recipients
with a previously negotiated rate may
have the additional option of accepting
a discounted rate from their already
negotiated rate. Recipients with a
previously negotiated rate may have the
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additional option of accepting a
discounted rate from their already
negotiated rate. Discounted rates could
be maintained for up to a four-year
period with minimal documentation, or
raised through negotiation with full
documentation.

Under both options, OMB would
work with cognizant federal agencies
and the HHS Division of Cost Allocation
to develop a list of flat rates and
discount factors by entity type. The aim
of such approaches would be to reduce
negotiation costs for agencies while
reducing—for agencies, recipients, and
subrecipients—the administrative
burden associated with rate preparation
and negotiations. Entities with CAS-
covered contracts would still be
required to use a negotiated rate for
those contracts.

Establishing either a mandatory or
optional flat indirect cost rate could
reduce administrative burdens on
recipients associated with documenting,
justifying, negotiating, and maintaining
support for a negotiated rate. This
burden can be substantial depending on
the extent to which an entity analyzes,
documents, and negotiates a rate or
group of rates. By setting the flat rate at
a lower level than the negotiated rate
would have been, this approach could
also reduce indirect-costs expenses
incurred by Federal agencies. OMB
would continue to work with
stakeholders to address potential
challenges to implementation, including
finding the right algorithms for setting
the rates and reducing overall indirect
costs.

One consideration here is the issue of
whether Federal agencies would
actually end up incurring additional
indirect costs if each grantee had the
option of choosing to use a flat rate or
a negotiated rate. The concern here is
that, through their choices, grantees
would apply those rates that would
result in the highest indirect cost
reimbursement, with these increases in
indirect costs thereby resulting in less
funding being available for direct
programmatic activities. OMB is seeking
input on how to structure a reform
approach in a way that would ensure a
reduction in overall indirect costs.

3. Exploring alternatives to time-and-
effort reporting requirements for salaries
and wages.

This reform idea would involve
working with the Federal grant and
Inspector General (IG) communities to
identify risks associated with
justifications for salaries and wages and
to identify possible alternative
mechanisms for addressing those risks
beyond current time-and-effort reporting
requirements.

This would include consideration of
the ideas described in existing pilots or
development of new pilots to
accountably document the allowability
and allocability of salaries and wages
charged to Federal awards as direct
costs. The first three pilots under
consideration are those of the Federal
Demonstration Partnership (http://
sites.nationalacademies.org/PGA/fdp/
PGA 055834); the Department of
Labor’s Workforce Innovation Fund
(http://www.doleta.gov/grants/
find_grants.cfm); and the Department of
Education’s Request for Ideas (http://
www.ed.gov/blog/2011/10/granting-
administrative-flexibility-for-better-
measures-of-success/).

Considering and developing pilot
programs that provide alternatives to
time-and-effort reporting could result in
substantial reductions of the
administrative burden currently
associated with compliance, while
enhancing compliance and stewardship.
OMB will work with IGs and other
stakeholders to ensure that any
alternative provides appropriate levels
of auditable and accountable
information.

4. Expanding application of the
Utility Cost Adjustment for research to
more higher education institutions.

This reform idea would expand
application of the 1.3% indirect
(facilities and administration) costs
adjustment for utility costs of research
to more institutions of higher education.

The Utility Cost Adjustment (UCA) is
currently provided to 65 institutions of
higher education for research grants.
Under this proposal, the UCA would be
extended to other institutions that
submit to their cognizant Federal agency
a utility cost study justifying an increase
in utility cost reimbursement and an
approved plan to reduce their utility
costs over time. OMB would work with
Department of Defense’s Office of Naval
Research and the Department of Health
and Human Services’ Division of Cost
Allocation to develop guidelines and a
format for the cost studies to ensure
standardization across entities.

Extending the opportunity to apply
for the UCA to more institutions of
higher education for research is aimed
at resolving the equitable treatment
concern that has been raised by those
academic institutions that have not been
offered this opportunity since the UCA
became available to some institutions in
1998. This revision would address that
concern while still ensuring cost
accountability and reduced utility
consumption by requiring a utility cost
study (to be developed by OMB in
coordination with DOD’s Office of Naval
Research and HHS’ Division of Cost

Allocation) as well as a plan to reduce
utility costs in order for the adjustment
to be approved. If all remaining
institutions apply for and receive this
adjustment, this revision could raise
Federal indirect cost reimbursements for
utility costs by up to approximately $80
million per year once fully
implemented.

5. Charging directly allocable
administrative support as a direct cost.

This reform idea would involve
clarifying the circumstances under
which institutions of higher education,
and other entities where appropriate,
may charge directly allocable
administrative support as a direct cost.
Included are project-specific activities
such as managing substances/chemicals,
data and image management, complex
project management, and security.

This clarification would be aimed at
ensuring that charges are appropriately
classified in order to provide support for
all of the costs directly associated with
a Federal award, while reducing the
burdens of securing special permission
to purchase what have become routine
supplies. This is not intended to result
in a net cost increase, but rather to
provide clarity in how allowable costs
are routinely charged.

6. Including the cost of certain
computing devices as allowable direct
cost supplies.

This reform idea would involve
explicitly including the cost of
computing devices not otherwise
subject to inventory controls (i.e. cost
less than the organization’s equipment
threshold) as allowable direct cost
supplies. Applicants for Federal awards
would be required to document these
items as a separate line-item in their
budget requests, but would not be
required to conduct the more stringent
inventory controls in place for
equipment.

This clarification would be aimed at
ensuring that charges are appropriately
classified in order to provide support for
all of the costs directly associated with
a Federal award, while reducing the
burdens of securing special permission
to purchase what have become routine
supplies. This is not intended to result
in a net cost increase, but rather to
provide clarity in how allowable costs
are routinely charged.

7. Clarifying the threshold for an
allowable maximum residual inventory
of unused supplies.

This reform idea would involve
harmonizing cost principles with
existing language in Circulars A-110
and A—102 to clarify that $5,000 is the
threshold for an allowable maximum
residual inventory of unused supplies
that may be retained for use on another
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Federal award at no cost, as long as the
cost was properly allocable to the
original agreement at the time of
purchase.

This clarification would be aimed at
minimizing confusion about appropriate
disposal or re-expensing of unused
inventories at the conclusion of an
award and at ensuring consistency in
the application of the cost principles in
the circulars.

8. Eliminating requirements to
conduct studies of cost reasonableness
for large research facilities.

This reform idea would involve
eliminating requirements for
institutions of higher education, and
other entities where appropriate, to
conduct studies of cost reasonableness
for large research facilities. This would
be aimed at reducing paperwork that is
costly to generate and may yield
information that is of minimal use to the
awarding agency.

9. Eliminating restrictions on use of
indirect costs recovered for depreciation
or use allowances.

This reform idea would involve
eliminating the restrictions on the use of
the portion of indirect cost recoveries
associated with depreciation or use
allowances. This would be aimed at
reducing paperwork that is costly to
generate and may yield information that
is of minimal use to the awarding
agency.

10. Eliminating requirements to
conduct a lease-purchase analysis for
interest costs and to provide notice
before relocating federally sponsored
activities from a debt-financed facility.

This reform idea would involve
eliminating requirements for
institutions of higher education, and
other entities where appropriate, to
conduct a lease-purchase analysis to
justify interest costs, and to notify the
cognizant Federal agency prior to
relocating federally sponsored activities
from a facility financed by debt. This
would be aimed at reducing paperwork
that is costly to generate and may yield
information that is of minimal use to the
awarding agency.

11. Eliminate requirements that
printed “help-wanted” advertising
comply with particular specifications.

This reform idea would update the
cost principles to reflect the media now
used for those notices.

12. Allowing for the budgeting for
contingency funds for certain awards.

This reform idea would involve
clarifying that budgeting for
contingency funds associated with a
Federal award for the construction or
upgrade of a large facility or instrument,
or for IT systems, is an acceptable and
necessary practice; that the method by

which contingency funds are managed
and monitored is at the discretion of the
Federal funding agency. Contingency
related amounts should not be included
in recipient proposed budgets for
specific awards or in the actual award
documents; risk-adjusted total cost
estimates should be based on verifiable
supporting data consistent in
compliance with Generally Accepted
Accounting Principles (GAAP) and with
standard project-management practices.
Rebudgeting out of these funds would
not be allowable.

Allowing recipients to budget for
contingency funds is aimed at clarifying
and harmonizing the rules on what is
deemed standard project management
practice and to encourage development
of shared IT services. There could be
some cost implications to projects if and
when the contingency funds become
necessary spending.

13. Requesting that the Cost
Accounting Standards Board (CASB)
consider increasing the minimum
threshold for disclosure statements.

This reform idea would involve OMB
requesting that the Cost Accounting
Standards Board consider the
following—

¢ Increasing the minimum threshold
for institutions of higher education to
file a disclosure statement of cost-
accounting standards from $25 million
to $50 million in Federal awards per
year based on the average of the entity’s
most recent three years;

o Establish that the requirement no
longer applies if an entity drops below
that threshold and is not required to file
under current Cost Accounting
Standards Board (CASB) requirements
described at 48 CFR 9903.202—1; and

¢ Remove exhibit A of Circular A-21
from future guidance.

OMB would also request that the
CASB reassess its rule to increase the
$25 million procurement contract
threshold for institutions of higher
education to conform to the $50 million
threshold for other types of entities.
OMB would also link the requirement to
future adjustments to the CASB rule.

14. Allowing for excess or idle
capacity for certain facilities, in
anticipation of usage increases.

This reform idea would allow for
excess or idle capacity in consolidated
data centers, telecommunications, and
public safety facilities. In order to
consolidate data centers and operate in
a cloud-based environment, data centers
require excess capacity at their creation
in order to accommodate increases in
usage later on. Other
telecommunications facilities and
public safety projects have similar
characteristics. Federal sharing of these

costs would be contingent on the
grantee providing a multi-year plan for
reaching full capacity of the data center.
The OMB cost principles currently do
not address the excess or idle capacity
in consolidated data centers.

15. Allowing costs for efforts to collect
Improper payment recoveries.

This reform idea would involve
revising OMB guidelines to allow costs
for expenses associated with the effort
to collect improper payment recoveries
or related activities, if such costs are
specifically approved or directed by the
awarding agency.

This change would be aimed at
meeting the President’s directive to
improve the Federal government’s
ability to recover improper payments.
While this could result in increased
upfront costs to the agencies, the
intention here is that awarding agencies
would approve these costs only when
the anticipated amount of recovered
funding more than justifies the expense
of collection.

16. Specifying that gains and/or losses
due to speculative financing
arrangements are unallowable.

This reform idea would involve
specifying that gains and/or losses,
related to debt arrangements on capital
assets, due to speculative financing
arrangements (such as hedges,
derivatives, etc.) are unallowable. Due
to the volatile nature of such
instruments, all derivative and hedging
instruments would be unallowable,
including derivative and hedging
instruments embedded in other
contracts, whether used for risk
management purposes, forecasting,
calculations used for the preparation of
proposals for federal funding (e.g.,
forecasting contingencies) or otherwise,
and regardless of whether related to
assets, liabilities, or expenses.

This change would be aimed at
updating the cost principles to address
all types of debt arrangements.

17. Providing non-profit organizations
an example of the Certificate of Indirect
Costs.

This reform idea would involve
providing non-profit organizations an
example of the required certification
(Certificate of Indirect Costs) similar to
the information that is already provided
for state, local, and tribal governments.
This would be aimed at providing
uniformity in documentation
requirements across different types of
entities.

18. Providing non-profit organizations
with an example of indirect cost
proposal documentation requirements.

This reform idea would involve
providing, for non-profit organizations,
an example of indirect cost proposal
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documentation requirements that are
similar to the information provided for
state, local, and tribal governments. This
would be aimed at providing uniformity
in documentation requirements across
different types of entities.

C. Reforms to Administrative
Requirements (the Common Rule
implementing Circular A-102; Circular
A-110; and Circular A-89)

This section discusses ideas for
changes that would replace the
government-wide common rule
implementing Circular A—102 on Grants
and Cooperative Agreements with State
and Local Governments and that would
revise Circular A—110 on Uniform
Administrative Requirements for Grants
and Other Agreements with Institutions
of Higher Education, Hospitals and
Other Non-Profit Organizations (2 CFR
part 215) and Circular A—89 on Catalog
of Federal Domestic Assistance. The
following are ideas for reform that have
been raised and discussed

1. Creating a consolidated, uniform
set of administrative requirements.

This reform idea would involve
consolidating the administrative
requirements in OMB Circulars A-102
and A-110 into a uniform set of
administrative requirements for all grant
recipients. This uniform guidance
would continue to include limited
exceptions by type of recipient.

2. Requiring pre-award consideration
of each proposal’s merit and each
applicant’s financial risk.

This reform idea would involve
requiring agency consideration of the
merit of each proposal and the financial
risk associated with each applicant prior
to making an award. (Many agencies
currently award grants based on merit
review under current law and policy.
The proposed change would be a reform
in the sense that such merit-based
review would be required for the first
time in an OMB circular.) Indicators of
risk would include past financial,
internal control, and programmatic
performance. The outcome of the review
should affect award decisions, and risk
assessment may also affect terms and
conditions. This would formalize a
“best practice” that is already
conducted by many agencies, and
agencies will continue to have the
discretion to determine the format of the
review. This reform would not apply to
formula grants.

This change would be aimed at
ensuring greater transparency in the
award making process as well as higher
quality of awarded projects, and at
delivering improved results with less
risk of waste, fraud, or abuse during
implementation.

In evaluating risks, agencies would be
required to consider factors that could
include: Financial stability; quality of
management and internal control
systems and the ability to meet the
management standards prescribed in the
amended guidance; history of
performance; Federal award Single
Audit reports and findings for previous
awards; and any other factors that may
affect the applicant’s ability to
effectively implement statutory,
regulatory, or other requirements
imposed on recipients. Merit reviews
may be implemented according to the
individual practices of each agency.
This reform would include explicit
authority for agencies to modify award
decisions as well as the terms and
conditions of any award based on the
findings of a risk review.

Articulating the requirement for this
review in an OMB circular could ensure
greater transparency in the award
making process and higher quality of
awarded projects. There may be some
additional burden for agencies that do
not currently conduct such reviews to
incorporate them into their processes,
and could also result in additional
information collections from recipients.

3. Requiring agencies to provide 90-
day notice of funding opportunities.

This reform idea would involve
requiring Federal agencies to provide
90-day advance forecast of funding
opportunities in an updated Catalog of
Federal Financial Assistance (CFFA)
that will replace the existing Catalog of
Federal Domestic Assistance (CFDA).
This would not affect the requirement to
post actual notices of funding
opportunities on Grants.gov.

This change would be aimed at
providing applicants with additional
time and information with which to
prepare financial assistance
applications, thereby improving the
relevance and quality of proposals
submitted to Federal agency programs.
Exceptions to the 90-day notice
requirement would include statutory
obligations or exigent circumstances
that dictate a shorter timeframe. The
new enhanced CFFA will include both
domestic and international funding
priorities for grants, loans, insurance,
and other types of financial assistance,
including information about projected
amounts of available funds and a
summary of general eligibility
requirements. These notices of intended
priorities may change based on
modifications to funding cycles and/or
statutory authorities.

4. Providing a standard format for
announcements of funding
opportunities.

This reform idea would incorporate
into circulars the existing requirement
for certain categories of information to
be published in announcements of
public funding opportunities. See OMB
Memorandum M—-04-01 of October 15,
2003 (http://www.whitehouse.gov/omb/
memoranda_fy04 m04-01), which
announced the Federal Register notice
that OMB published at 68 FR 58146
(October 8, 2003).

Among other information, the
opportunity announcement must
include specific eligibility or
qualification information and a clear
description of all criteria used in agency
review of applications for the grant
opportunity. Further, agencies must
disclose all terms and conditions that
may be attached to the funded awards
and general information regarding post-
award reporting requirements, except
for award specific terms and conditions
determined during the pre-award
process. Providing this level of
transparency at the solicitation stage
assists applicants in determining not
only whether they are eligible and/or
qualified for an award, but also the
scope of recipient responsibilities
associated with an award.

5. Reiterating that information
collections are subject to Paperwork
Reduction Act approval.

This reform idea would involve
reiterating that information collection
requests are limited to standardized data
elements approved by OMB, as required
under the Paperwork Reduction Act of
1995 (PRA), plus OMB-approved
exceptions for all applications and
reports.

Continued efforts at data
standardization are intended to improve
governmentwide program management;
enhance transparency in Federal
awards; and streamline and reduce the
reporting burden, including the time
necessary to comply with application
and reporting requirements. For both
applications and post-award reporting,
there are current requirements that
agencies use standard OMB-approved
governmentwide information
collections, with deviations approved
by OMB on a limited basis. Continued
data standardization will also support
OMB and Federal agency efforts to
develop a comprehensive, end-to-end
grants reporting system that allows
applicants and recipients to apply for
and report on all Federal grants at one
location. Approved collections would
be designed to include necessary
information for program measurement
and monitoring. This reform would in
some cases limit Federal agencies’
ability to require unique information
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collections for particular program,
except where required by statute.

II1. Questions for Comment

The list below includes the questions
about these reform ideas that address
issues which are of greatest interest to
OMB at this stage of the process.
Comments addressing any other
concerns, and other types of feedback,
are also welcome.

In addition, as was explained at the
beginning of this notice, the public
comments received by OMB will be
posted on OMB’s Web site and at http://
www.regulations.gov. Accordingly,
please do not include in your comments
any confidential business information or
information of a personal-privacy
nature.

A. Overarching Questions

1. Which of these reform ideas would
result in reduced or increased
administrative burden to you or your
organization?

2. Which of these reform ideas would
be the most or least valuable to you or
your organization?

3. Are there any of these reform ideas
that you would prefer that OMB not
implement?

4. Are there any reform ideas, beyond
those included in this notice, that OMB
should consider as a way to relieve
administrative burden?

B. Single Audits

1. In general terms, how important are
Single Audits to your entity or to
entities you audit for subrecipient
monitoring?

2. In general terms, what impacts
would the following changes to the
Single Audit framework have on your
organization in administrative burden
and in ability to provide oversight to
subrecipients?

a. Increasing the Single Audit
threshold to $1 million?

b. Requiring a more focused Single
Audit (with only two compliance
requirements) for any entity expending
between $1 million and $3 million?

c. Requiring full Single Audits for any
entity expending more than $3 million?

3. Should the Single Audit
threshold(s) be increased, and if so, to
what extent?

4. Which types of currently universal
Single Audit compliance requirements
do you think are most essential to
identifying and mitigating waste, fraud,
and abuse?

5. What processes or tools should the
Federal Government implement in order
to ensure better coordination in the
Single Audit oversight by Federal
agencies and pass-through agencies,

including in the resolution of audit
findings that cut across multiple
agencies’ programs?

C. Cost Principles

1. On indirect cost rates:

a. Would administrative burden be
reduced by having an indirect cost rate
in place for 4 years?

b. Are there any existing Federal or
state level statutory/regulatory/agency
requirements that would prohibit
recipients from using a “flat” indirect
cost rate if it were proposed?

2. What are your views on the
following types of indirect cost rates?

a. A flat rate

b. Longer term for negotiated rates to
be in effect

c. A flat rate that would be a fixed
percentage of the organization’s already
existing negotiated rate

3. In general terms, what would be the
cost implications of implementing each
of the following reforms, and/or of all of
them together?

a. The proposed clarifications to
allowable charges of directly allocable
administrative support as a direct cost.
As currently envisioned, reforms would
clarify that project-specific activities
such as managing substances/chemicals,
data and image management, and
security are allowable.

b. Allowing costs associated with
recovery of improper payments.

c. Allowing excess capacity for
telecommunications and public safety
projects?

4. Would you be potentially interested
in participating in a piloted alternative
for time-and-effort reporting? Is there a
permanent change to time-and-effort
requirements that you recommend OMB
consider?

5. If your organization is an
educational institution that does not
currently receive the Utility Cost
Adjustment (UCA), what are the general
factors that your organization would
likely consider in deciding whether to
conduct a cost study, and complete a
plan to reduce utility costs, in order to
justify receiving the UCA?

6. For organizations with CAS-
covered contracts, are there differences
between what is envisioned here and
the standards for CAS-covered contracts
in the FAR that you believe could be
challenging to address?

D. Administrative Requirements

1. What areas of past performance
should be considered as part of a
Federal agency assessment of recipient
risk (e.g., fulfillment of statutory
matching requirements, record of sound
financial management practices with no
significant or material findings or

weaknesses, ability to meet established
deadlines)?

2. What specific standards should be
considered in Federal agencies’
evaluation of merit prior to making
Federal awards?

a. How should these be applied?

b. What elements and what source
materials should be looked at?

3. With respect to the existing
government-wide standard information
collection requests (ICRs) for grant
applications and grant reporting—

a. Do these ICRs provide necessary
information to enable Federal agencies
to review grant applications or to
monitor the progress of grant awardees?

b. Are these ICRs unnecessarily
burdensome and, if so, in what way(s)?

4. Should there be sets of standard
data elements based on the type of
assistance being provided (e.g. research,
construction, social services,
scholarships or aid program awards,
etc.)?

5. Are there any system issues and
associated costs that may arise as a
result of implementing the new pre-
award and post award requirements? In
general, what is the rough order of
relative magnitude of these costs?

Daniel I. Werfel,

Controller.

[FR Doc. 2012—4521 Filed 2—-27-12; 8:45 am]
BILLING CODE P

DEPARTMENT OF ENERGY

10 CFR Part 431
[Docket No. EERE-2010-BT-STD-0043]
RIN 1904—-AC36

Energy Conservation Program: Public
Meeting and Availability of the
Framework Document for High-
Intensity Discharge Lamps

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of public meeting and
availability of the Framework
Document.

SUMMARY: The U.S. Department of
Energy (DOE) is initiating the
rulemaking and data collection process
to consider establishing energy
conservation standards for high-
intensity discharge (HID) lamps.
Accordingly, DOE will hold a public
meeting to discuss and receive
comments on its planned analytical
approach and the issues it will address
in this rulemaking proceeding. DOE
welcomes written comments from the
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public on this rulemaking. To inform
stakeholders and to facilitate this
process, DOE has prepared a framework
document which details the analytical
approach and identifies several issues
on which DOE is particularly interested
in receiving comment. The framework
document is posted at: http://
www1.eere.energy.gov/buildings/
appliance_standards/commercial/

high _intensity discharge lamps.html.

DATES: The Department will hold a
public meeting on March 29, 2012, from
9 a.m. to 4 p.m. in Washington, DC.
Additionally, DOE plans to allow for
participation in the public meeting via
webinar. Any person requesting to
speak at the public meeting should
submit such request along with a signed
original and an electronic copy of the
statement to be given at the public
meeting before 4 p.m., March 16, 2012.
Written comments on the framework
document are welcome, especially
following the public meeting, and
should be submitted by April 5, 2012.

ADDRESSES: The public meeting will be
held at the U.S. Department of Energy,
Forrestal Building, Room 8E-089, 1000
Independence Avenue SW, Washington,
DC 20585-0121. Please note that foreign
nationals participating in the public
meeting are subject to advance security
screening procedures. If a foreign
national wishes to participate in the
public meeting, please inform DOE of
this fact as soon as possible by
contacting Ms. Brenda Edwards at (202)
586—2945, so that the necessary
procedures can be completed. Please
also note that those wishing to bring
laptops to the meeting will be required
to obtain a property pass. Visitors
should avoid bringing laptops, or allow
an extra 45 minutes.

Interested parties may submit
comments, identified by docket number
EERE-2010-BT-STD-0043 and/or
Regulation Identifier Number (RIN)
1904-AC36, by any of the following
methods:

e Federal eRulemaking Portal:
www.regulations.gov. Follow the
instructions for submitting comments.

e Email: HIDLamps-2010-STD-
0043@ee.doe.gov. Include EERE-2010—
BT-STD-0043 and/or RIN 1904—-AC36
in the subject line of the message.

e Mail: Ms. Brenda Edwards, U.S.
Department of Energy, Building
Technologies Program, Mailstop EE-2],
Framework Document for High-Intensity
Discharge Lamps, EERE-2010-BT-STD-
0043 and/or RIN 1904—-AC36, 1000
Independence Avenue SW.,
Washington, DC 20585-0121. Please
submit one signed paper original.

o Hand Delivery/Courier: Ms. Brenda
Edwards, U.S. Department of Energy,
Building Technologies Program, Sixth
Floor, 950 L’Enfant Plaza SW.,
Washington, DC 20024. Please submit
one signed paper original.

Instructions: All submissions received
must include the agency name and
docket number or RIN for this
rulemaking.

Docket: The docket for this
rulemaking is available for review at
www.regulations.gov, and will include
Federal Register notices, framework
documents, public meeting attendee
lists and transcripts, comments, and
other supporting documents/materials.
All documents in the docket are listed
in the www.regulations.gov index. Not
all documents listed in the index may
be publicly available, however, such as
information that is exempt from public
disclosure.

A link to the docket Web page for this
notice can be found at: http://
wwwl.eere.energy.gov/buildings/
appliance_standards/commercial/
high_intensity discharge lamps.html.
The regulations.gov Web page contains
instructions on how to access all
documents, including public comments,
in the docket.

FOR FURTHER INFORMATION CONTACT:

Ms. Lucy deButts, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies, EE-2], 1000
Independence Avenue SW.,
Washington, DC 20585-0121.
Telephone: (202) 287-1604. Email:
Iucy.debutts@ee.doe.gov.

Ms. Elizabeth Kohl, U.S. Department
of Energy, Office of the General Counsel,
GGC-71, 1000 Independence Avenue
SW., Washington, DC 20585-0121.
Telephone: (202) 586—7796. Email:
elizabeth.kohl@hq.doe.gov.

For information on how to submit or
review public comments and on how to
participate in the public meeting,
contact Ms. Brenda Edwards, U.S.
Department of Energy, Office of Energy
Efficiency and Renewable Energy,
Building Technologies Program, EE-2],
1000 Independence Avenue SW.,
Washington, DC, 20585-0121.
Telephone (202) 586—2945. Email:
brenda.edwards@ee.doe.gov.

SUPPLEMENTARY INFORMATION: Title III of
Energy Policy and Conservation Act
(EPCA) (42 U.S.C. 6291, et seq.; EPCA
or “the Act”) sets forth a variety of
provisions designed to improve energy
efficiency. (All references to EPCA refer
to the statute as amended through the
Energy Independence and Security Act
of 2007 (EISA 2007), Public Law 110—
140 (Dec. 19, 2007).) Under EPCA, this

program consists essentially of four
parts: (1) Testing; (2) labeling; (3)
Federal energy conservation standards;
and (4) certification, compliance, and
enforcement. Part B of Title III (42
U.S.C. 6291-6309) established the
“Energy Conservation Program for
Consumer Products Other Than
Automobiles.” Part C of title III (42
U.S.C. 6311-6317), establishes an
energy conservation program for certain
industrial and commercial equipment.?
Although HID lamps are defined in 42
U.S.C. 6291(46), DOE is required to set
standards for HID lamps in 42 U.S.C.
6317(a)(1). Therefore, DOE has
determined that the provisions of Part C
are applicable to HID lamps.

DOE published a positive final
determination for specified HID lamps
on July 1, 2010. 75 FR 37975. Pursuant
to the positive final determination, DOE
must establish testing requirements for
the HID lamps specified in the
determination. (42 U.S.C. 6317(a)(1)) As
directed by EPCA, DOE must complete
the HID lamps test procedure final rule
within 30 months of the completion of
the final determination (by January 1,
2013). DOE recently published a notice
of proposed rulemaking (NOPR) for the
HID lamp test procedures. 76 FR 77914
(December 15, 2011).

DOE must also complete the HID
lamps energy conservation standards
rulemaking within 18 months of the
publication of the HID lamps test
procedure final rule (by July 1, 2014).
(42 U.S.C. 6317(b)) During the standards
rulemaking, DOE will decide whether
and at what level(s) to promulgate
energy conservation standards. The
decision, which will incorporate public
participation, will be based on
consideration of the technological
feasibility, economic justification, and
energy savings of specific potential
standard levels as required by EPCA.
(See, e.g., 42 U.S.C. 6295(0)—(p))

DOE has prepared a framework
document to explain the issues,
analyses, and processes it anticipates
using for the development of potential
energy conservation standards for HID
lamps. Interested parties may obtain the
framework document from DOE’s Web
site (http://www1.eere.energy.gov/
buildings/appliance standards/
commercial/
high intensity discharge lamps.html).
DOE will hold a public meeting in
Washington, DC on the date specified in
the DATES section to discuss the
analyses presented and issues identified
in the framework document prepared

1For editorial reasons, Parts B and C were re-
designated as Parts A and A—1 on codification in
the U.S. Code.
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for the development of potential HID
lamp energy conservation standards. At
the public meeting, the Department will
make a presentation, invite discussion
on the rulemaking process as it applies
to the covered products, and solicit
comments, data, and information from
participants and other interested parties.
Participants can also attend the public
meeting via webinar. Registration
information, participant instructions,
and information about the capabilities
available to webinar participants will be
published on the following Web site:
https://www1.gotomeeting.com/register/
221154352. Participants are responsible
for ensuring their computer systems are
compatible with the webinar software.
The Department encourages those who
wish to participate in the public
meeting to obtain the framework
document and to be prepared to discuss
its contents.

Public meeting participants need not
limit their comments to the issues
identified in the framework document.
The Department is also interested in
receiving views concerning other
relevant issues that participants believe
would affect energy conservation
standards for this equipment or that
DOE should address in the NOPR.
Furthermore, the Department welcomes
all interested parties, regardless of
whether they participate in the public
meeting, to submit in writing by the
date specified in the DATES section,
comments and information on matters
addressed in the framework document
and on other matters relevant to
consideration of standards for HID
lamps. At this time, DOE is tentatively
considering setting standards based on
the information included in the
framework document. DOE will
consider modifications to its approach
based on the data and comments
received in response to the framework
document and public meeting.

The public meeting will be conducted
in an informal, facilitated, conference
style. There shall be no discussion of
proprietary information, costs or prices,
company market shares, or other
commercial matters regulated by U.S.
antitrust laws. A court reporter will
record the proceedings of the public
meeting, after which a transcript will be
made available on DOE’s Web site at
http://www1.eere.energy.gov/buildings/
appliance_standards/commercial/
high intensity discharge lamps.html.

After the public meeting and the close
of the comment period on the
framework document, DOE will collect
data, conduct the analyses as discussed
in the framework document and at the
public meeting, and review the
comments received.

DOE considers public participation to
be a very important part of the process
for setting energy conservation
standards. DOE actively encourages the
participation and interaction of the
public during the comment period in
each stage of the rulemaking process.
Beginning with the framework
document, and during each subsequent
public meeting and comment period,
interactions with and between members
of the public provide a balanced
discussion of the issues to assist DOE in
the standards rulemaking process.
Accordingly, anyone who would like to
participate in the public meeting,
receive meeting materials, or be added
to the DOE mailing list to receive future
notices and information regarding this
rulemaking on HID lamps should
contact Ms. Brenda Edwards at (202)
586—2945, or via email at:
Brenda.Edwards@ee.doe.gov.

Issued in Washington, DC, on February 21,
2012.

Kathleen B. Hogan,

Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.

[FR Doc. 2012-4639 Filed 2-27-12; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0177; Directorate
Identifier 2009-SW-59-AD]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France Helicopters

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for
Eurocopter France Model EC155B and
EC155B1 helicopters with a VIP 4-seat
bench. This proposed AD is prompted
by the determination that the load
strength of the seat attachment hardware
of the seat installation does not meet
certification specifications. The
proposed actions are intended to
prevent overloading of the seat structure
at the attachment point during a hard
landing or emergency landing, which
could result in the VIP 4-seat bench
detaching from the floor and subsequent
injury to the seat occupants.

DATES: We must receive comments on
this proposed AD by April 30, 2012.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Docket: Go to
http://www.regulations.gov. Follow the
online instructions for sending your
comments electronically.

e Fax:202-493-2251.

e Mail: Send comments to the U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590-0001.

e Hand Delivery: Deliver to the
“Mail” address between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.

Examining the AD Docket: You may
examine the AD docket on the Internet
at http://www.regulations.gov or in
person at the Docket Operations Office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this proposed
AD, the economic evaluation, any
comments received, and other
information. The street address for the
Docket Operations Office (telephone
800—647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

For service information identified in
this proposed AD, contact American
Eurocopter Corporation, 2701 N. Forum
Drive, Grand Prairie, TX 75052,
telephone (972) 641-0000 or (800) 232—
0323, fax (972) 641-3775, or at http://
www.eurocopter.com/techpub. You may
review a copy of the referenced service
information at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137.

FOR FURTHER INFORMATION CONTACT: Gary
Roach, Aerospace Engineer, FAA,
Regulations and Policy Group, 2601
Meacham Blvd., Fort Worth, Texas
76137; telephone: (817) 222-5130; fax:
(817) 222-5961, email
gary.b.roach@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to participate in this
rulemaking by submitting written
comments, data, or views. We also
invite comments relating to the
economic, environmental, energy, or
federalism impacts that might result
from adopting the proposals in this
document. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
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filed electronically, commenters should
submit only one time.

We will file in the docket all
comments that we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning this proposed rulemaking.
Before acting on this proposal, we will
consider all comments we receive on or
before the closing date for comments.
We will consider comments filed after
the comment period has closed if it is
possible to do so without incurring
expense or delay. We may change this
proposal in light of the comments we
receive.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued AD No. 2009-0078R1,
dated June 30, 2009 (AD No. 2009—
0078R1), which supersedes Emergency
AD No. 2009-0078-E, dated April 1,
2009 (AD No. 2009-0078-E), to correct
an unsafe condition for the Eurocopter
model EC155B and EC155B1, all serial
numbers up to and including 6892,
fitted with a VIP 4-seat bench, part
number (P/N) 365V85-0045—01 or
365V85—-0046—01. EASA advises that
Eurocopter identified an unsafe
condition while performing
customization work that involved the
installation of the VIP 4-seat bench.
During the installation work, Eurocopter
determined that the load strength of the
seat attachment hardware of the seat
installation did not meet certification
specifications. EASA advises that this
condition, if not corrected, would lead
to overloading of the seat structure at
the attachment point during an
emergency landing, which could result
in the seat bench detaching from the
floor fitting rails and potentially
resulting in injury to the seat occupants.

FAA’s Determination

These helicopters have been approved
by the aviation authority of France and
are approved for operation in the United
States. Pursuant to our bilateral
agreement with France, EASA, its
technical representative, has notified us
of the unsafe condition described in
their AD. We are proposing this AD
because we evaluated all information
provided by EASA and determined the
unsafe condition exists and is likely to
exist or develop on other products of
these same type designs.

Related Service Information

Eurocopter has issued Emergency
Alert Service Bulletin (ASB) No.
04A009, Revision 1, dated June 24, 2009
(Emergency ASB No. 04A009R1) which

revises Emergency Alert Service
Bulletin No. 04A009, Revision 0, dated
March 30, 2009 (Emergency ASB No.
04A009R0). Emergency ASB No.
04A009R0 specified revising the RFM to
restrict the VIP 4-seat bench to a
maximum of 3 occupants. It also
specified converting the VIP 4-seat
bench into a 3-seat bench at “‘the next
flight-related inspection scheduled at 15
hours or 7 days,” whichever occurred
first. EASA classified Emergency ASB
No. 04A009R0 as mandatory to ensure
the continued airworthiness of these
helicopters and issued EASA
Emergency AD No. 2009-0078-E.
Eurocopter has now developed
optional terminating action. Eurocopter
issued ASB No. 25-095, dated June 25,
2009 (ASB No. 25-095) that specifies
installing new shims between the
attachment rails and the cabin floor at
the seat position to strengthen the
attachment security of the seat using a
rear VIP bench seat retrofit kit, P/N
365V08-0079-0171, or front VIP bench

seat retrofit kit, P/N 365V08-0079-0271.

Eurocopter also issued Emergency ASB
No. 04A009R1, which retained the
requirements of Emergency ASB No.
04A009R0, and also specified that
helicopters equipped with the bench
modification kits in accordance with
ASB No. 25-095 had met the
requirements of Emergency ASB No.
04A009R1. In response, EASA issued
AD No. 2009-0078R1, which retained
the requirements of Emergency AD No.
2009-0078-E, and added the optional
terminating action of modifying the seat
configuration to strengthen the
attachment security of the seat using the
bench modification kit. EASA also
stated that after installing the bench
modification kit, you could remove the
RFM limitation of 3 occupants and
reconfigure the 3-seat bench to a 4-seat
bench.

Proposed AD Requirements

This proposed AD would require the
following actions:

o Before further flight, revise the
Limitations section of the RFM by
inserting the following statement into
the Limitations section: “The VIP 4-seat
bench, P/N 365V85-0045—01 or
365V85-0046-01, is limited to 3
passengers.” The change to the
Limitations section of the RFM may be
made in pen and ink, or by inserting a
copy of the AD into the Limitations
section of the RFM.

e Within the next 15 hours time-in-
service (TIS), convert the VIP 4-seat
bench into a 3-seat configuration.

e Instead of revising the Limitations
section of the RFM and converting the
VIP 4-seat bench into a 3-seat

configuration, you may modify the rear
VIP 4-seat bench by installing the shims
contained in kit P/N 365V08-0079-0171
(which corresponds to modification
365V08-0079—-01), or the front VIP 4-
seat bench by installing the shims
contained in kit P/N 365V08-0079-0271
(which corresponds to modification
365V08-0079—02). This action
constitutes terminating action for the
requirements of this proposed AD.

Differences Between This Proposed AD
and the EASA AD

This proposed AD specifies that the
conversion of the VIP 4-seat bench to a
3-seat bench must occur within 15
hours TIS, while the EASA AD specifies
that compliance must occur within 15
hours TIS or 7 days, whichever occurs
first. This proposed AD uses different
P/Ns for the bench modification Kkits,
because AD No. 2009-0078R1 and ASB
No. 25-095 use different P/Ns for the
same part, and this proposed AD uses
the P/N in ASB No. 25-095.

Costs of Compliance

We estimate that this proposed AD
would affect 4 helicopters of U.S.
registry. We estimate that it would take
a negligible amount of work hours per
helicopter to amend the Limitation
section of the applicable RFM. We
estimate it would take approximately
0.25 hour to convert the VIP 4-seat
bench to a 3-seat bench at an average
labor rate of $85 per work hour.
Estimated labor costs for the conversion
are approximately $21.25 per helicopter,
and approximately $85 for the fleet.
Based on these figures, we estimate the
total cost impact of the proposed AD on
U.S. operators to be $85, assuming that
no helicopter has been previously
modified with the rear VIP bench seat
retrofit kit P/N 365V08-0079—-0171 and
the front VIP bench seat retrofit kit
P/N 365V08-0079-0271.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
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is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed, I certify
this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska to the extent that it justifies
making a regulatory distinction; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new Airworthiness
Directive (AD):

EUROCOPTER FRANCE: Docket No. FAA—

2012-0177; Directorate Identifier 2009—
SW-59-AD.
(a) Applicability
This AD applies to Model EC155B and
EC155B1 helicopters, all serial numbers up to
and including 6892, with a VIP 4-seat bench,
part number (P/N) 365V85-0045—-01 or
365V85-0046-01, installed; certificated in
any category.

(b) Unsafe Condition

This AD defines the unsafe condition as
possible overloading of the seat structure at
the attachment point during a hard landing
or emergency landing. This condition could
result in the bench seat detaching from the
floor and subsequent injury to the seat
occupants.

(c) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless
accomplished previously.

(d) Required Actions

(i) Before further flight, revise the
Limitations section of the Rotorcraft Flight
Manual (RFM) by inserting the following
statement into the Limitations section: “The
VIP 4-seat bench, P/N 365V85-0045-01 or
365V85—-0046-01 is limited to 3 passengers.”
You may make the change to the Limitations
section of the RFM in pen and ink, or by
inserting a copy of this AD into the
Limitations section of the RFM.

(ii) Within the next 15 hours time-in-
service, convert the VIP 4-seat bench into the
3-seat configuration in accordance with
paragraphs 2.B.1 through 2.B.3 and Figure 1
of Eurocopter Emergency Alert Service
Bulletin No. 04A009, Revision 1, dated June
24, 2009.

(iii) Instead of complying with paragraphs
(d)(i) and (d)(ii) of this AD, you may modify
the rear VIP 4-seat bench by installing the
shims contained in rear VIP bench seat
retrofit kit, P/N 365V08-0079-0171 (which
corresponds to modification 365V08-0079—
01), or the front VIP 4-seat bench by
installing the shims contained in front VIP
bench seat retrofit kit, P/N 365V08-0079—
0271 (which corresponds to modification
365V08-0079-02), in accordance with the
Operational Procedure, paragraph 2.B. of the
Eurocopter Alert Service Bulletin No. 25—
095, dated June 25, 2009. Modifying the VIP
4-seat bench constitutes terminating action
for the requirements of this AD.

(e) Alternative Methods of Compliance
(AMOCQ)

(1) The Manager, Safety Management
Group, FAA, may approve AMOC:s for this
AD. Send your proposal to: Gary Roach,
Aerospace Engineer, FAA, Regulations and
Policy Group, 2601 Meacham Blvd., Fort
Worth, Texas 76137; telephone: (817) 222—
5130; fax: (817) 222-5961, email
gary.b.roach@faa.gov.

(2) For operations conducted under a Part
119 operating certificate or under Part 91,
Subpart K, we suggest that you notify your
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office or certificate holding
district office before operating any aircraft
complying with this AD through an AMOC.

(f) Additional Information

The subject of this AD is addressed in
European Aviation Safety Agency AD No.
2009-0078R1, dated June 30, 2009.

(g) Subject

Joint Aircraft Service Component (JASC)
Code: 2500: Cabin Equipment/Furnishings.

Issued in Fort Worth, Texas, on February
10, 2012.

Lance T. Gant,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2012-4606 Filed 2-27-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0186; Directorate
Identifier 2011-NM-268-AD]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
The Boeing Company Model 737-600,
—700, —700C, —800, —900, and —900ER
series airplanes. This proposed AD was
prompted by reports of flight crew
failure to activate air data probe heat.
This proposed AD would require
modifying the anti-icing system for the
angle of attack sensor, the total air
temperature, and the pitot probes. We
are proposing this AD to prevent ice
from forming on air data system sensors
and consequent loss of or misleading
airspeed indication on all airspeed
indicating systems, which could lead to
loss of control of the airplane.

DATES: We must receive comments on
this proposed AD by April 13, 2012.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
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extension 1; fax 206—-766-5680; email
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Frank Carreras, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130S, FAA, Seattle Aircraft Certification
Office (ACO), 1601 Lind Avenue SW.,
Renton, Washington 98057—-3356;
phone: 425-917-6442; fax: 425-917—
6590; email: frank.carreras@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA—
2012-0186; Directorate Identifier 2011—
NM-268-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,

economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The air data sensor heating system,
when ON, heats the pitot probes that
measure air pressure resulting from the
airplane’s motion through the air in
order to provide airspeed indications to
the flight crew. This heating prevents
ice from forming inside the pitot probes,
which would degrade or block the
probes’ ability to measure air pressure.
The pitot heat switch, however, is not
always set to ON. Although the existing
ice protection system provides
indication of activation to the flight
crew, three reported incidents on Model
737 airplanes were attributed to failure
to activate the air data sensor heating
system. The affected airplanes do not
have an automatic activation of the air
data sensor heating system; pilots
activate the system manually as a
pretakeoff checklist item. Failure to
activate the air data sensor heating
system could result in ice formation on
air data system sensors, which could
lead to misleading airspeed data or loss
of all airspeed indicating systems, and
loss of control of the airplane.

Relevant Service Information

We reviewed Boeing Alert Service
Bulletin 737-30A1063, dated November
16, 2011. This service bulletin describes

ESTIMATED COSTS

procedures for modifying the anti-icing
system for the angle of attack sensor, the
total air temperature, and the pitot
probes. The modification involves the
following:

e Changing the wires and replacing
the P5-9 window/pitot heat module on
the P5 overhead panel in the flight
compartment (the modified P5-9
window/pitot heat module changes the
current ON and OFF positions of the
pitot heat switch to ON and AUTO);

¢ Replacing two circuit breakers;
installing relay supports, relays, and
decals; and changing wiring at the P18
circuit breaker panels in the flight
compartment; and

e Changing the wiring at the E2—2
and E3-1 electronics shelves in the
electrical/electronics compartment.

These modifications to the air data
sensor heating system provide
automatic activation of the heating
system when the modified pitot heat
switch is set to AUTO and either engine
is running.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
the service information described
previously.

Costs of Compliance

We estimate that this proposed AD
affects 1,025 airplanes of U.S. registry.
We estimate the following costs to
comply with this proposed AD:

i Cost on U.S.
Action Labor cost Parts cost Cost per product operators
Modification ................ 60 to 79 work-hours x $85 per hour = $5,100 | $4,991 to $7,506 ........ Up to $14,221 ............ Up to $14,576,525.

to $6,715.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:

“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.
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For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

The Boeing Company: Docket No. FAA—
2012-0186; Directorate Identifier 2011—
NM-268-AD.

(a) Comments Due Date

We must receive comments by April 13,
2012.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 737-600, —700, —700C, —800, —900,
and —900ER series airplanes; certificated in
any category; as identified in Boeing Alert
Service Bulletin 737-30A1063, dated
November 16, 2011.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 3030, Pitot/Static Anti-Ice System.

(e) Unsafe Condition

This AD was prompted by reports of flight
crew failure to activate air data probe heat.
We are issuing this AD to prevent ice from
forming on air data system sensors and
consequent loss of or misleading airspeed
indication on all airspeed indicating systems,
which could lead to loss of control of the
airplane.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Modification

Within 24 months after the effective date
of this AD: modify the anti-icing system for
the angle of attack sensor, the total air
temperature, and the pitot probes, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-30A1063, dated November 16, 2011.

(h) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(i) Related Information

(1) For more information about this AD,
contact Frank Carreras, Aerospace Engineer,
Systems and Equipment Branch, ANM-1308S,
FAA, Seattle Aircraft Certification Office
(ACQO), 1601 Lind Avenue SW., Renton,
Washington 98057-3356; phone: 425-917—
6442; fax: 425-917-6590; email:
frank.carreras@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—-544-5000, extension 1; fax 206—766—
5680; email me.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You may
review copies of the referenced service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

Issued in Renton, Washington, on February
10, 2012.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 2012—4645 Filed 2—27-12; 8:45 am|]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0184; Directorate
Identifier 2011-NM-118-AD]

RIN 2120-AA64

Airworthiness Directives; Saab AB,
Saab Aerosystems Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all
Model SAAB 2000 Airplanes. This
proposed AD was prompted by reports
that environmentally friendly de-icing
agents used on certain electrical
connectors and braids could cause
corrosion damage. This proposed AD
would require performing in certain
locations a detailed inspection for
corrosion of the electrical and
electronics installation, and if corrosion
is found repairing each affected harness
braid or replacing each affected
component and/or wiring harness. We
are proposing this AD to detect and
correct corrosion of critical system
wiring, which could result in arcing
and, in combination with other factors,
a fire and consequent damage to the
airplane.

DATES: We must receive comments on
this proposed AD by April 13, 2012.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Saab AB,
Saab Aerosystems, SE-581 88,
Linkoping, Sweden; telephone +46 13
18 5591; fax +46 13 18 4874; email
saab2000.techsupport@saabgroup.com;
Internet http://www.saabgroup.com.
You may review copies of the
referenced service information at the
FAA, Transport Airplane Directorate,
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1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647—-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Shahram Daneshmandi, Aerospace
Engineer, International Branch, ANM—
116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone
(425) 227-1112; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2012-0184; Directorate Identifier
2011-NM-118-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2011-0079,
dated May 5, 2011 (referred to after this
as ‘“‘the MCAI”’), to correct an unsafe
condition for the specified products.
The MCAI states:

Environmentally friendly de-/anti-icing
agents (acetates or formats) are a known
cause of corrosion damage to components of
the Electrical Wiring Interconnection System
(EWIS) on aeroplanes.

Investigations by SAAB have identified
certain electrical connectors and braids

which are susceptible to such damage, in
zones 191 and 192 of the center wing
fuselage and in zones 323, 332 and 342,
affecting the wiring harnesses of elevator and
rudder servos.

This condition, if not detected and
corrected, could lead to damage of critical
system wiring, possibly resulting in arcing
and, in combination with other factors, a fire
and consequent damage to, or loss of, the
aeroplane.

To address this unsafe condition, SAAB
have issued Service Bulletin (SB) 2000-92—
005 and SB 2000—92-006 to provide
instructions to detect unacceptable corrosion
on electrical and electronic installation
wiring.

For the reasons described above, this
[EASA] AD requires a one-time [detailed]
inspection of the affected components in the
designated area, the reporting of all
inspections results to SAAB and, depending
on findings, appropriate corrective action
[repair or replacement].

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

Saab AB, Saab Aerosystems has
issued Service Bulletins 2000-92-005,
Revision 01, dated March 1, 2011; and
2000-92-006, Revision 01, dated
August 18, 2010. The actions described
in this service information are intended
to correct the unsafe condition
identified in the MCAI.

FAA'’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 10 products of U.S. registry.
We also estimate that it would take
about 360 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Based on
these figures, we estimate the cost of the
proposed AD on U.S. operators to be
$306,000, or $30,600 per product.

In addition, we estimate that any
necessary follow-on actions would take
about 40 work-hours and require parts
costing $12,454, for a cost of $15,854
per product. We have no way of

determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Saab AB, Saab Aerosystems: Docket No.
FAA-2012-0184; Directorate Identifier
2011-NM-118-AD.

(a) Comments Due Date

We must receive comments by April 13,
2012.

(b) Affected ADs
None.
(c) Applicability
This AD applies to all Saab AB, Saab

Aerosystems Model SAAB 2000 airplanes;
certificated in any category.

(d) Subject

Air Transport Association (ATA) of
America Code 92.

(e) Reason

This AD was prompted by reports that
environmentally friendly de-icing agents
used on certain electrical connectors and
braids could cause corrosion damage. We are
issuing this AD to detect and correct
corrosion of critical system wiring, which
could result in arcing and, in combination
with other factors, a fire and consequent
damage to the airplane.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Inspection

Within 24 months after the effective date
of this AD, do a detailed inspection for
corrosion of the electrical and electronics
installation, at the locations specified in and
in accordance with the Accomplishment
Instructions of SAAB Service Bulletin 2000—
92-005, Revision 01, dated March 1, 2011;
and SAAB Service Bulletin 2000-92—-006,
Revision 01, dated August 18, 2010. These
inspections do not need to be accomplished
concurrently.

(h) Corrective Action

If any corrosion is found during any
inspection required in paragraph (g) of this
AD: Before next flight, repair each affected
harness braid or replace each affected
component and/or wiring harness, as
applicable, in accordance with the
Accomplishment Instructions of SAAB
Service Bulletin 2000-92-005, Revision 01,
dated March 1, 2011; and SAAB Service
Bulletin 2000-92—-006, Revision 01, dated
August 18, 2010.

(i) Credit for Previous Actions

This paragraph provides credit for the
actions required by paragraphs (g) and (h) of

this AD, if those actions were performed
before the effective date of this AD using
according to SAAB Service Bulletin 2000—
92-005, dated May 5, 2010; and SAAB
Service Bulletin 2000-92—-006, dated
March 29, 2010.

(j) Reporting Requirement

Submit a report of the findings (both
positive and negative) of the inspection
required by paragraph (g) of this AD, using
the Feedback Form in SAAB Service Bulletin
2000-92—005, Revision 01, dated March 1,
2011; and SAAB Service Bulletin 2000-92—
006, Revision 01, dated August 18, 2010.
Send the report to SAAB Aerotech, Support
Services Division, SE-581 88 Linkoping,
Sweden; fax +46 13 18 4874; email
saab2000.techsupport@saabgroup.com; at the
applicable time specified in paragraph (i)(1)
or (i)(2) of this AD. The report must include
the level of corrosion found on each
connector.

(1) If the inspection was done on or after
the effective date of this AD: Submit the
report within 30 days after the inspection.

(2) If the inspection was done before the
effective date of this AD: Submit the report
within 30 days after the effective date of this
AD.

(k) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Shahram Daneshmandi, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; telephone (425) 227-1112; fax (425)
227-1149. Information may be emailed to:
9-ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: A federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB

Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave. SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

(1) Related Information

Refer to MCAI EASA Airworthiness
Directive 2011-0079, dated May 5, 2011, and
the service information specified in
paragraphs (1)(1) and (1)(2) of this AD, for
related information.

(1) SAAB Service Bulletin 2000-92—-005,
Revision 01, dated March 1, 2011.

(2) SAAB Service Bulletin 2000-92—-006,
Revision 01, dated August 18, 2010.

Issued in Renton, Washington, on February
14, 2012.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2012—4646 Filed 2—27-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0185; Directorate
Identifier 2011-NM-001-AD]

RIN 2120-AA64
Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Airbus Model A300 B4-103, B4-203,
and B4-2C airplanes, and Model B4—
600, B4—600R, and F4—600R series
airplanes, and Model C4-605R Variant F
airplanes (collectively called A300-600
series airplanes). This proposed AD was
prompted by reports of cracking in the
forward lug of the main landing gear
(MLG) rib 5 aft bearing attachment. This
proposed AD would require repetitive
inspections for cracking of the left-hand
(LH) and right-hand (RH) wing MLG rib
5 aft bearing forward lugs and repair if
necessary. We are proposing this AD to
detect and correct cracking of the LH
and RH wing MLG rib 5 aft bearing
forward lugs which, if not corrected,
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could affect the structural integrity of
the MLG attachment, which could result
in MLG collapse during landing or
rollout with consequent damage to the
airplane and injury to occupants.

DATES: We must receive comments on
this proposed AD by April 13, 2012.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Airbus SAS—
EAW (Airworthiness Office), 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone +33 5 61 93 36
96; fax +33 5 61 93 44 51; email:
account.airworth-eas@airbus.com;
Internet http://www.airbus.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647—-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone
(425) 227-2125; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about

this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2012-0185; Directorate Identifier
2011-NM-001-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2010-0250,
dated November 29, 2010 (referred to
after this as ‘“‘the MCAI”), to correct an
unsafe condition for the specified
products. The MCALI states:

During routine visual inspection, a crack
has been found in the wing MLG [main
landing gear] rib 5 aft bearing forward lug on
two A310 in-service aeroplanes. Laboratory
examination of cracked ribs confirmed that
the crack was due to the presence of pitting
corrosion in the forward lug hole. Also on
both aeroplanes medium to heavy corrosion
was found in the forward lugs on the
opposite wing after removal of the bushes.
Similarly to A310 aeroplanes, A300 and
A300-600 aeroplanes are concerned by this
situation which, if not detected, could affect
the structural integrity of the MLG
attachment.

The aim of the [EASA] Emergency
Airworthiness Directive (EAD) 2006—-0372-E
[which corresponds to FAA AD 2007-03-18,
Amendment 39-14929 (72 FR 5919, February
8, 2007)] was to mandate, for A300 and
A300-600 aeroplanes, repetitive detailed
visual inspections (DVI) of wing MLG rib 5
aft bearing forward lugs for detection of
through cracks.

Since then, in order to ensure the detection
of any crack in the forward lug of the RH
[right-hand] and LH [left-hand] MLG rib 5 aft
bearing attachment at an early stage, Airbus
has developed a new inspection by means of
ultrasonic method. Due to the early crack
detection possibility, this new means of
inspection also enables extension of the
inspection interval.

For technical reasons, this new means of
inspection is only applicable to A300B4, C4,
and F4 and A300-600 aeroplane series (not
to A300B2 aeroplane series).

For these reasons, this new [EASA] AD
* * * adds new inspection program
requirements [a revised detailed inspection,
optional ultrasonic inspections, and repair if
necessary|.

As an option, a modification which
includes installing bushings with an
increased interference fit in the aft
bearing forward lugs terminates the
repetitive inspections. You may obtain
further information by examining the
MCAI in the AD docket.

Relevant Service Information

Airbus has issued the following
service bulletins:

e Mandatory Service Bulletin A300—
57—0249, Revision 02, dated June 18,
2010 (for Model A300-B4-103, B4-2C,
and B4-203 airplanes).

e Mandatory Service Bulletin A300—
57-0251, including Appendix 01, dated
August 8, 2007 (for Model A300 B4—
103, B4-203 and B4-2C airplanes).

e Service Bulletin A300-57-6106,
Revision 02, dated June 18, 2010 (for
Model A300 B4-601, B4—603, B4—605R,
B4-620, B4-622, B4-622R, F4—-605R,
F4-622R, and C4—-605R airplanes).

e Mandatory Service Bulletin A300—
57-6107, including Appendix 01, dated
August 8, 2007 (for Model A300 B4—
601, B4-603, B4-605R, B4-620, B4-622,
B4-622R, C4—-605R, F4-605R, and F4—
622R airplanes).

The actions described in this service
information are intended to correct the
unsafe condition identified in the
MCALI

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCALI or Service Information

Although the MCALI allows further
flight after cracks are found during
compliance with the required action,
paragraph (i) of this AD requires that
you repair the cracks before further
flight.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 165 products of U.S.
registry. We also estimate that it would
take about 3 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
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rate is $85 per work-hour. Based on
these figures, we estimate the cost of the
proposed AD on U.S. operators to be
$42,075, or $255 per product.

In addition, we estimate that any
necessary follow-on actions would take
about 52 work-hours and require parts
costing $4,590, for a cost of $9,010 per
product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2.Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

Airbus: Docket No. FAA-2012-0185;
Directorate Identifier 2011-NM—-001-AD.

(a) Comments Due Date

We must receive comments by April 13,
2012.

(b) Affected ADs

This AD affects AD 2007—03—18,
Amendment 39-14929 (72 FR 5919, February
8, 2007).

(c) Applicability

This AD applies to Airbus Model A300 B4—
2C, B4-103, B4-203 airplanes; Model B4—
601, B4-603, B4-620, B4-622, B4-605R, B4—
622R, F4-605R and F4-622R airplanes; and
Model A300 C4—605R Variant F airplanes;
certificated in any category; all serial
numbers except for airplanes identified in
paragraphs (c)(1), (c)(2), and (c)(3) of this AD.

(1) Airplanes on which LH (left-hand) and
RH (right-hand) wing main landing gear
(MLG) rib 5 forward lugs have oversized
interference fit bushings installed per
drawing R57240221.

(2) Model A300 B4-103, B4-203, and B4—
2C airplanes on which Airbus Mandatory
Service Bulletin A300-57-0249 has been
done in service on the LH and RH wing.

(3) Model A300-600 series airplanes on
which Airbus Service Bulletin A300-57—
6106 has been done in service on the LH and
RH wing.

(d) Subject

Air Transport Association (ATA) of
America Code 57: Wings.

(e) Reason

This AD was prompted by reports of
cracking in the forward lug of the MLG rib
5 aft bearing attachment. We are issuing this
AD to detect and correct cracking of the LH
and RH wing MLG rib 5 aft bearing forward
lugs which, if not corrected, could affect the
structural integrity of the MLG attachment,
which could result in MLG collapse during
landing or rollout with consequent damage to
the airplane and injury to occupants.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the

compliance times specified, unless the
actions have already been done.

(g) Inspections

Except as provided by paragraph (h) of this
AD, before the accumulation of 12,000 total
flight cycles since new, or within 12,000
flight cycles since the most recent MLG rib
5 replacement, if applicable, or within 10
days after the effective date of this AD,
whichever occurs latest, do a detailed
inspection or an ultrasonic inspection for
cracking of the LH and RH MLG rib 5 aft
bearing forward lugs, in accordance with the
Accomplishment Instructions of Airbus
Mandatory Service Bulletin A300-57-0251,
including Appendix 01, dated August 8, 2007
(for Model A300 B4—-103, B4—-203, and B4-2C
airplanes); or Airbus Mandatory Service
Bulletin A300-57-6107, including Appendix
01, dated August 8, 2007 (for Model A300-
600 series airplanes). Repeat the applicable
inspections thereafter at the applicable
interval specified in paragraph (g)(1) or (g)(2)
of this AD, until the modification specified
in paragraph (j) of this AD is accomplished.

(1) Repeat the detailed inspections at
intervals not to exceed 100 flight cycles.

(2) Repeat the ultrasonic inspections at
intervals not to exceed 675 flight cycles.

(h) Exception

For airplanes on which an inspection
required by AD 2007-03-18, Amendment
39-14929 (72 FR 5919, February 8, 2007), has
been done as of the effective date of this AD:
Within 100 flight cycles after doing the most
recent inspection required by AD 2007-03—
18, or within 10 days after the effective date
of this AD, whichever occurs later, do a
detailed or ultrasonic inspection as specified
in paragraph (g) of this AD. Repeat the
applicable inspection thereafter at the times
specified in paragraph (g) of this AD.

(i) Repair

If any cracking is detected during any
detailed or ultrasonic inspection of the LH
and RH MLG rib 5 aft bearing forward lugs
required by paragraph (g) of this AD, before
further flight, repair using a method
approved by either the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA; or the European
Aviation Safety Agency (EASA) (or its
delegated agent).

(j) Optional Terminating Modification

Performing the applicable actions specified
in paragraphs (j)(1), (j)(2), (j)(3) and (j)(4) of
this AD, in accordance with the
Accomplishment Instructions of Airbus
Mandatory Service Bulletin A300-57-0249,
Revision 02, dated June 18, 2010 (for Model
A300 B4-103, B4-203, and B4-2C airplanes);
or Airbus Service Bulletin A300-57-6106,
Revision 02, dated June 18, 2010 (for Model
A300-600 series airplanes); terminates the
repetitive inspections required by this AD.

(1) Perform a general visual inspection and
dye penetrant flaw detection inspection for
corrosion and damage of the bore and
spotfaces of the lug.

(2) Determine that the diameter of the bore
of the lug (dimension Y) is within the
tolerance specified in the Accomplishment
Instructions of Airbus Mandatory Service
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Bulletin A300-57—-0249, Revision 02, dated
June 18, 2010 (for Model A300 B4-103, B4—
203, and B4-2C airplanes); or Airbus Service
Bulletin A300-57-6106, Revision 02, dated
June 18, 2010 (for Model A300-600 series
airplanes).

(3) If damage or corrosion is detected
during any inspection specified in paragraph
(j)(1) of this AD, or if dimension Y is outside
the tolerance specified in the
Accomplishment Instructions of Airbus
Mandatory Service Bulletin A300-57-0249,
Revision 02, dated June 18, 2010 (for Model
A300 B4-103, B4-203, and B4-2C airplanes);
or Airbus Service Bulletin A300-57-6106,
Revision 02, dated June 18, 2010 (for Model
A300-600 series airplanes); repair using a
method approved by either the Manager,
International Branch, ANM 116, Transport
Airplane Directorate, FAA; or the European
Aviation Safety Agency (EASA) (or its
delegated agent).

(4) Install bushings with an increased
interference fit in the aft bearing forward
lugs, in accordance with the
Accomplishment Instructions of Airbus
Mandatory Service Bulletin A300-57-0249,
Revision 02, dated June 18, 2010 (for Model
A300 B4-103, B4-203, and B4-2C airplanes);
or Airbus Service Bulletin A300-57-6106,
Revision 02, dated June 18, 2010 (for Model
A300-600 series airplanes).

(k) Terminating Action for AD 2007-03-18,
Amendment 39-14929 (72 FR 5919,
February 8, 2007)

Doing the inspection required by paragraph
(g) of this AD terminates the requirements of
AD 2007-03-18, Amendment 39-14929 (72
FR 5919, February 8, 2007), for that airplane.
(1) Reporting

Submit a report (including both positive
and negative findings), using the applicable
report sheet attached to Airbus Mandatory
Service Bulletin A300-57-0251, including
Appendix 01, dated August 8, 2007 (for
Model A300 B4-103, B4-203, and B4-2C
airplanes); or Airbus Mandatory Service
Bulletin A300-57-6107, including Appendix
01, August 8, 2007 (for Model A300-600
series airplanes); of the first inspection
required by paragraph (g) of this AD. Submit
the report to Airbus, Customer Services
Directorate, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex France, Attn: SEDCC1
Technical Data and Documentation Services;
fax: (+33) 5 61 93 28 06; email: sb.reporting@
airbus.com; at the applicable time specified
in paragraph (1)(1) or (1)(2) of this AD.

(1) If the inspection was done on or after
the effective date of this AD: Submit the
report within 30 days after the inspection.

(2) If the inspection was done before the
effective date of this AD: Submit the report
within 30 days after the effective date of this
AD.

(m) Credit for Previous Actions

This paragraph provides credit for the
actions required by paragraph (g) of this AD,
if those actions were performed before the
effective date of this AD using the applicable
service bulletins specified in paragraphs
(m)(1), (m)(2), (m)(3), and (m)(4) of this AD.

(1) Airbus Service Bulletin A300-57-0249,
dated May 22, 2007 (for Model A300 B4-2C,
B4-103, and B4-203 airplanes).

(2) Airbus Service Bulletin A300-57—-0249,
Revision 01, dated December 19, 2007 (for
Model A300 B4-2C, B4-103, and B4—-203
airplanes).

(3) Airbus Service Bulletin A300-57—6106,
dated May 22, 2007 (Model A300 B4-601,
B4-603, B4-605R, B4-620, B4-622, B4—
622R, F4-605R, F4-622R, and Model A300
C4-605R Variant F airplanes).

(4) Airbus Service Bulletin A300-57—6106,
Revision 01, dated January 28, 2008 (Model
A300 B4-601, B4-603, B4-605R, B4-620,
B4-622, B4-622R, F4-605R, F4-622R, and
Model A300 C4-605R Variant F airplanes).

(n) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOCs for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Dan Rodina, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; telephone (425) 227-2125; fax (425)
227-1149. Information may be emailed to:
9-ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOGC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: A federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave. SW., Washington, DC 20591, Attn:

Information Collection Clearance Officer,
AES-200.

(o) Related Information

Refer to MCAI EASA Airworthiness
Directive 2010-0250, dated November 29,
2010, and the service information in
paragraphs (0)(1), (0)(2), (0)(3), and (0)(4) of
this AD, for related information.

(1) Airbus Mandatory Service Bulletin
A300-57-0249, Revision 02, dated June 18,
2010.

(2) Airbus Mandatory Service Bulletin
A300-57-0251, including Appendix 01,
dated August 8, 2007.

(3) Airbus Service Bulletin A300-57-6106,
Revision 02, dated June 18, 2010.

(4) Airbus Mandatory Service Bulletin
A300-57-6107, including Appendix 01,
August 8, 2007.

Issued in Renton, Washington, on February
13, 2012.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2012—4644 Filed 2—27-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

Docket No. FAA-2012-0131; Airspace
Docket No. 12-ANM-2

Proposed Amendment of Class E
Airspace; Rock Springs, WY

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class E airspace at Rock Springs-
Sweetwater County Airport, Rock
Springs, WY. Decommissioning of the
Rock Springs Tactical Air Navigation
System (TACAN) has made this action
necessary for the safety and
management of Instrument Flight Rules
(IFR) operations at the airport. This
action also would adjust the geographic
coordinates of the airport.

DATES: Comments must be received on
or before April 13, 2012.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590; telephone (202)
366—9826. You must identify FAA
Docket No. FAA-2012-0131; Airspace
Docket No. 12-ANM-2, at the beginning
of your comments. You may also submit
comments through the Internet at
http://www.regulations.gov.
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FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue SW., Renton, WA 98057;
telephone (425) 203—4537.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA
2012-0131 and Airspace Docket No. 12—
ANM-2) and be submitted in triplicate
to the Docket Management System (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2012-0131 and
Airspace Docket No. 12-ANM-2". The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at http://
www.faa.gov/airports_airtraffic/
air traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in

person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9 a.m. and
5 p.m., Monday through Friday, except
federal holidays. An informal docket
may also be examined during normal
business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 1601 Lind
Avenue SW., Renton, WA 98057.
Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) Part 71 by amending Class E
surface airspace and Class E airspace
extending upward from 700 feet above
the surface at Rock Springs-Sweetwater
County Airport, Rock Springs, WY.
Airspace reconfiguration is necessary
due to the decommissioning of the Rock
Springs TACAN. Also, the geographic
coordinates of the airport would be
updated to coincide with the FAA’s
aeronautical database. This action
would enhance the safety and
management of IFR operations at Rock
Springs-Sweetwater County Airport,
Rock Springs, WY.

Class E airspace designations are
published in paragraph 6002 and 6005,
respectively, of FAA Order 7400.9V,
dated August 9, 2011, and effective
September 15, 2011, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in this Order.

The FAA has determined this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation; (1)
Is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this proposed rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority for
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
modify controlled airspace at Rock
Springs-Sweetwater County Airport,
Rock Springs, WY.

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1E.
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9V, Airspace
Designations and Reporting Points,
dated August 9, 2011, and effective
September 15, 2011 is amended as
follows:

Paragraph 6002 Class E airspace designated
as surface areas.
* * * * *

ANM WY E2 Rock Springs, WY [Modified]
Rock Springs-Sweetwater County Airport,
wYy
(Lat. 41°35’39” N., long. 109°03’55” W.)
Within 4.8 miles each side of the Rock
Springs-Sweetwater County Airport 095° and
275° bearings extending from the airport to
13.5 miles west and 13.2 miles east.
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Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANM WY E5 Rock Springs, WY [Modified]

Rock Springs-Sweetwater County Airport,
WY
(Lat. 41°35’39” N., long. 109°03'55” W.)
Rock Springs VOR/DME
(Lat. 41°35°25” N., long. 109°00°55” W.)

That airspace extending upward from 700
feet above the surface within a 10.1-mile
radius of the Rock Springs-Sweetwater
County Airport, and within 8.5 miles north
and 6.3 miles south of the Rock Springs-
Sweetwater County Airport 269° and 089°
bearings extending from the 10.1-mile radius
to 23.4 miles west and 20.4 miles east of the
airport, and within 2.2 miles north and 4.4
miles south of the Rock Springs-Sweetwater
County Airport 109° bearing extending to
18.6 miles east of the airport; that airspace
extending upward from 1,200 feet above the
surface within a 20.1-mile radius of the Rock
Springs VOR/DME, including that airspace
bounded on the north by V-4 and V-6, on
the southeast by V-208, and on the
southwest by V-328.

Issued in Seattle, Washington, on February
22, 2012.
Bill Buck,

Acting Manager, Operations Support Group,
Western Service Center

[FR Doc. 2012—4705 Filed 2-27-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Chapter Il

[Docket No. FR-5572—-C—02]

Federal Housing Administration (FHA)
Risk Management Initiatives: Revised

Seller Concessions; Addresses for the
Submission of Public Comments

AGENCY: Office of General Counsel,
HUD.

ACTION: Correction.

SUMMARY: On February 23, 2012 (77 FR
10695), HUD published a request for
comments on its proposal to reduce the
amount of closing costs a seller may pay
on behalf of a homebuyer purchasing a
home with financing insured by the
Federal Housing Administration (FHA).
The document inadvertently omitted the
ADDRESSES advising interested members
of the public how to submit comments.
This document corrects the omission.
DATES: The due date for comments
provided in the February 23, 2012,
document is unchanged. Comments are
due on or before: March 26, 2012.
ADDRESSES: Interested persons are
invited to submit comments regarding

the February 23, 2012, document to the
Regulations Division, Office of General
Counsel, Department of Housing and
Urban Development, 451 7th Street SW.,
Room 10276, Washington, DC 20410—
0500. Communications must refer to the
above docket number and title. There
are two methods for submitting public
comments. All submissions must refer
to the docket number (FR—-5572-N-01)
and title (Federal Housing
Administration (FHA) Risk Management
Initiatives: Revised Seller Concessions).

1. Submission of Comments by Mail.
Comments may be submitted by mail to
the Regulations Division, Office of
General Counsel, Department of
Housing and Urban Development, 451
7th Street SW., Room 10276,
Washington, DC 20410-0500.

2. Electronic Submission of
Comments. Interested persons may
submit comments electronically through
the Federal eRulemaking Portal at
www.regulations.gov. HUD strongly
encourages commenters to submit
comments electronically. Electronic
submission of comments allows the
commenter maximum time to prepare
and submit a comment, ensures timely
receipt by HUD, and enables HUD to
make them immediately available to the
public. Comments submitted
electronically through the
www.regulations.gov Web site can be
viewed by other commenters and
interested members of the public.
Commenters should follow the
instructions provided on that site to
submit comments electronically.

Note: To receive consideration as public
comments, comments must be submitted
through one of the two methods specified
above. Again, all submissions must refer to
the docket number and title of the rule.

No Facsimile Comments. Facsimile
(FAX) comments are not acceptable.

Public Inspection of Public
Comments. All properly submitted
comments and communications
submitted to HUD will be available for
public inspection and copying between
8 a.m. and 5 p.m. weekdays at the above
address. Due to security measures at the
HUD Headquarters building, an
appointment to review the public
comments must be scheduled in
advance by calling the Regulations
Division at 202—708-3055 (this is not a
toll-free number). Individuals with
speech or hearing impairments may
access this number via TTY by calling
the Federal Relay Service at 800—877—
8339. Copies of all comments submitted
are available for inspection and
downloading at www.regulations.gov.
FOR FURTHER INFORMATION CONTACT:
Karin Hill, Director, Office of Single

Family Program Development, Office of
Housing, Department of Housing and
Urban Development, 451 7th Street SW.,
Room 9278, Washington, DC 20410;
telephone number 202-708-4308 (this
is not a toll-free number). Persons with
hearing or speech impairments may
access this number through TTY by
calling the toll-free Federal Relay
Service at 800-877-8339.

Dated: February 23, 2012.
Aaron Santa Anna,
Assistant General Counsel for Regulations.
[FR Doc. 2012—-4696 Filed 2—27-12; 8:45 am)]
BILLING CODE 4210-67-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-RO1-OAR-2009-0631 ; A—1-FRL~
9638-2]

Approval and Promulgation of Air
Quality Implementation Plans; Rhode
Island; Regional Haze

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing approval of
a revision to the Rhode Island State
Implementation Plan (SIP) submitted by
the Rhode Island Department of
Environmental Management (RI DEM)
on August 7, 2009, that addresses
regional haze for the first planning
period from 2008 through 2018. This
revision addresses the requirements of
the Clean Air Act (CAA) and EPA’s
rules that require States to prevent any
future, and remedy any existing,
manmade impairment of visibility in
mandatory Class I areas (also referred to
as the “regional haze program”). States
are required to assure reasonable
progress toward the national goal of
achieving natural visibility conditions
in Class I areas.

DATES: Written comments must be
received on or before March 29, 2012.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA-
R01-OAR-2009-0631 by one of the
following methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. Email: arnold.anne@epa.gov.

3. Fax: (617) 918-0047.

4. Mail: “Docket Identification
Number EPA-R01-OAR-2009-0631,”
Anne Arnold, U.S. Environmental
Protection Agency, EPA New England
Regional Office, Office of Ecosystem
Protection, Air Quality Planning Unit, 5
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Post Office Square—Suite 100 (Mail
code OEP05-2), Boston, MA 02109—
3912.

5. Hand Delivery or Courier. Deliver
your comments to: Anne Arnold,
Manager, Air Quality Planning Unit,
U.S. Environmental Protection Agency,
EPA New England Regional Office,
Office of Ecosystem Protection, Air
Quality Planning Unit, 5 Post Office
Square—Suite 100 (mail code OEP05—
2), Boston, MA 02109-3912. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding legal
holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R01-OAR-2009—
0631. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information

whose disclosure is restricted by statute.

Do not submit through
www.regulations.gov, or email,
information that you consider to be CBI
or otherwise protected. The
www.regulations.gov Web site is an
“anonymous access”’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through
www.regulations.gov your email address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy

form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy at Office of Ecosystem
Protection, U.S. Environmental
Protection Agency, EPA New England
Regional Office, Office of Ecosystem
Protection, Air Quality Planning Unit, 5
Post Office Square—Suite 100, Boston,
MA. EPA requests that if at all possible,
you contact the contact listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding legal holidays.

In addition, copies of the State
submittal are also available for public
inspection during normal business
hours, by appointment at the State Air
Agency; Office of Air Resources,
Department of Environmental
Management, 235 Promenade Street,
Providence, RI 02908-5767.

FOR FURTHER INFORMATION CONTACT:
Anne McWilliams, Air Quality Unit,
U.S. Environmental Protection Agency,
EPA New England Regional Office, 5
Post Office Square—Suite 100 (Mail
Code OEP05-02), Boston, MA 02109—
3912, telephone number (617) 918—
1697, fax number (617) 918—0697, email
mcwilliams.anne@epa.gov.
SUPPLEMENTARY INFORMATION:

Table of Contents

I. What is the background for EPA’s proposed
action?

A. The Regional Haze Problem

B. Background Information

C. Roles of Agencies in Addressing
Regional Haze

II. What are the requirements for the regional
haze SIPs?

A. The CAA and the Regional Haze Rule
(RHR)

B. Determination of Baseline, Natural, and
Current Visibility Conditions

C. Determination of Reasonable Progress
Goals (RPGs)

D. Best Available Retrofit Technology
(BART)

E. Long-Term Strategy (LTS)

F. Coordinating Regional Haze and
Reasonably Attributable Visibility
Impairment (RAVI) LTS

G. Monitoring Strategy and Other
Implementation Plan Requirements

H. Consultation With States and Federal
Land Managers (FLMs)

III. What is EPA’s analysis of Rhode Island’s
regional haze submittal?

A. Rhode Island’s Impact on MANE-VU
Class I Areas

B. Long-Term Strategy

1. Emissions Inventory for 2018 With
Federal and State Control Requirements

2. Modeling To Support the LTS and
Determine Visibility Improvement for
Uniform Rate of Progress

3. Relative Contributions of Pollutants to
Visibility Impairments

4. Reasonable Progress Goal
5. Additional Considerations for the LTS
C. Consultation With States and Federal
Land Managers
D. Periodic SIP Revisions and Five-Year
Progress Reports
IV. What action is EPA proposing?
V. Statutory and Executive Order Reviews

Throughout this document, wherever
“we,” “us,” or “our” is used, we mean
the EPA.

I. What is the background for EPA’s
proposed action?

A. The Regional Haze Problem

Regional haze is visibility impairment
that is produced by a multitude of
sources and activities which are located
across a broad geographic area and emit
fine particles and their precursors (e.g.,
sulfur dioxide, nitrogen oxides, and in
some cases, ammonia and volatile
organic compounds). Fine particle
precursors react in the atmosphere to
form fine particulate matter (PM,s) (e.g.,
sulfates, nitrates, organic carbon,
elemental carbon, and soil dust), which
also impair visibility by scattering and
absorbing light. Visibility impairment
reduces the clarity, color, and visible
distance that one can see. PM, 5 can also
cause serious health effects and
mortality in humans and contributes to
environmental effects such as acid
deposition.

Data from the existing visibility
monitoring network, the “Interagency
Monitoring of Protected Visual
Environments” (IMPROVE) monitoring
network, show that visibility
impairment caused by air pollution
occurs virtually all the time at most
national park and wilderness areas. The
average visual range in many Class I
areas (i.e., national parks and memorial
parks, wilderness areas, and
international parks meeting certain size
criteria) in the Western United States is
100-150 kilometers, or about one-half to
two-thirds of the visual range that
would exist without manmade air
pollution. In most of the eastern Class
I areas of the United States, the average
visual range is less than 30 kilometers,
or about one-fifth of the visual range
that would exist under estimated
natural conditions. See 64 FR 35715,
(July 1, 1999).

B. Background Information

In section 169A(a)(1) of the 1977
Amendments to the CAA, Congress
created a program for protecting
visibility in the nation’s national parks
and wilderness areas. This section of the
CAA establishes as a national goal the
“prevention of any future, and the
remedying of any existing, impairment
of visibility in mandatory Class I
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Federal areas ! which impairment
results from manmade air pollution.”
On December 2, 1980, EPA promulgated
regulations to address visibility
impairment in Class I areas that is
“reasonably attributable” to a single
source or small group of sources, i.e.,
“reasonably attributable visibility
impairment” (RAVI). See 45 FR 80084
(Dec. 2, 1980). These regulations
represented the first phase in addressing
visibility impairment. EPA deferred
action on regional haze that emanates
from a variety of sources until
monitoring, modeling and scientific
knowledge about the relationships
between pollutants and visibility
impairment were improved.

Congress added section 169B to the
CAA in 1990 to address regional haze
issues. EPA promulgated a rule to
address regional haze on July 1, 1999
(64 FR 35714), the Regional Haze Rule.
The Regional Haze Rule revised the
existing visibility regulations to
integrate into the regulation provisions
addressing regional haze impairment
and established a comprehensive
visibility protection program for Class I
areas. The requirements for regional
haze, found at 40 CFR 51.308 and
51.309, are included in EPA’s visibility
protection regulations at 40 CFR
51.300-309. Some of the main elements
of the regional haze requirements are
summarized in Section II. The
requirement to submit a regional haze
SIP applies to all 50 States, the District
of Columbia and the Virgin Islands.
Forty CFR 51.308(b) requires States to
submit the first implementation plan
addressing regional haze visibility
impairment no later than December 17,
2007. On January 15, 2009, EPA found
that 37 States, the District of Columbia
and the U.S. Virgin Islands failed to
submit this required implementation
plan. See 74 FR 2392, (Jan. 15, 2009). In
particular, EPA found that Rhode Island
failed to submit a plan that met the

1 Areas designated as mandatory Class I Federal
areas consist of national parks exceeding 6000
acres, wilderness areas and national memorial parks
exceeding 5000 acres, and all international parks
that were in existence on August 7, 1977 (42 U.S.C.
7472(a)). In accordance with section 169A of the
CAA, EPA, in consultation with the Department of
Interior, promulgated a list of 156 areas where
visibility is identified as an important value (44 FR
69122, November 30, 1979). The extent of a
mandatory Class I area includes subsequent changes
in boundaries, such as park expansions (42 U.S.C.
7472(a)). Although States and Tribes may designate
as Class I additional areas which they consider to
have visibility as an important value, the
requirements of the visibility program set forth in
section 169A of the CAA apply only to “‘mandatory
Class I Federal areas.” Each mandatory Class I
Federal area is the responsibility of a “Federal Land
Manager” (FLM). (42 U.S.C. 7602(i)). When we use
the term “Class I area” in this action, we mean a
“mandatory Class I Federal area.”

requirements of 40 CFR 51.308. See 74
FR 2393. On August 7, 2009, RI DEM
submitted revisions to the Rhode Island
SIP to address regional haze as required
by 40 CFR 51.308. EPA has reviewed
Rhode Island’s submittal and proposes
to find that it is consistent with the
requirements of 40 CFR 51.308 outlined
in Section II.

C. Roles of Agencies in Addressing
Regional Haze

Successful implementation of the
regional haze program will require long-
term regional coordination among
States, tribal governments, and various
federal agencies. As noted above,
pollution affecting the air quality in
Class I areas can be transported over
long distances, even hundreds of
kilometers. Therefore, to effectively
address the problem of visibility
impairment in Class I areas, States need
to develop strategies in coordination
with one another, taking into account
the effect of emissions from one
jurisdiction on the air quality in
another.

Because the pollutants that lead to
regional haze can originate from sources
located across broad geographic areas,
EPA has encouraged the States and
Tribes across the United States to
address visibility impairment from a
regional perspective. Five regional
planning organizations (RPOs) were
developed to address regional haze and
related issues. The RPOs first evaluated
technical information to better
understand how their States and Tribes
impact Class I areas across the country,
and then pursued the development of
regional strategies to reduce emissions
of PM; s and other pollutants leading to
regional haze.

The Mid-Atlantic/Northeast Visibility
Union (MANE-VU) RPO is a
collaborative effort of State
governments, Tribal governments, and
various federal agencies established to
initiate and coordinate activities
associated with the management of
regional haze, visibility and other air
quality issues in the Northeastern
United States. Member State and Tribal
governments include: Connecticut,
Delaware, the District of Columbia,
Maine, Maryland, Massachusetts, New
Hampshire, New Jersey, New York,
Pennsylvania, Penobscot Indian Nation,
Rhode Island, and Vermont.

II. What are the requirements for
regional haze SIPs?

A. The CAA and the Regional Haze Rule
(RHR)

Regional haze SIPs must assure
reasonable progress towards the

national goal of achieving natural
visibility conditions in Class I areas.
Section 169A of the CAA and EPA’s
implementing regulations require States
to establish long-term strategies for
making reasonable progress toward
meeting this goal. Implementation plans
must also give specific attention to
certain stationary sources that were in
existence on August 7, 1977, but were
not in operation before August 7, 1962,
and require these sources, where
appropriate, to install Best Available
Retrofit Technology (BART) controls for
the purpose of eliminating or reducing
visibility impairment. The specific
regional haze SIP requirements are
discussed in further detail below.

B. Determination of Baseline, Natural,
and Current Visibility Conditions

The RHR establishes the deciview
(dv) as the principal metric for
measuring visibility. This visibility
metric expresses uniform changes in
haziness in terms of common
increments across the entire range of
visibility conditions, from pristine to
extremely hazy conditions. Visibility is
determined by measuring the visual
range (or deciview), which is the
greatest distance, in kilometers or miles,
at which a dark object can be viewed
against the sky. The deciview is a useful
measure for tracking progress in
improving visibility, because each
deciview change is an equal incremental
change in visibility perceived by the
human eye. Most people can detect a
change in visibility at one deciview.2

The deciview is used in expressing
Reasonable Progress Goals (RPGs)
(which are interim visibility goals
towards meeting the national visibility
goal), defining baseline, current, and
natural conditions, and tracking changes
in visibility. The regional haze SIPs
must contain measures that ensure
“reasonable progress” toward the
national goal of preventing and
remedying visibility impairment in
Class I areas caused by manmade air
pollution by reducing anthropogenic
emissions that cause regional haze. The
national goal is a return to natural
conditions, i.e., manmade sources of air
pollution would no longer impair
visibility in Class I areas.

To track changes in visibility over
time at each of the 156 Class I areas
covered by the visibility program and as
part of the process for determining
reasonable progress, States must
calculate the degree of existing visibility
impairment at each Class I area within

2The preamble to the RHR provides additional
details about the deciview. See 64 FR 35714, 35725
(July 1, 1999).
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the State at the time of each regional
haze SIP submittal and periodically
review progress every five years midway
through each 10-year planning period.
To do this, the RHR requires States to
determine the degree of impairment (in
deciviews) for the average of the 20
percent least impaired (“‘best”) and 20
percent most impaired (“worst”)
visibility days over a specified time
period at each of their Class I areas. In
addition, States must also develop an
estimate of natural visibility conditions
for the purposes of comparing progress
toward the national goal. Natural
visibility is determined by estimating
the natural concentrations of pollutants
that cause visibility impairment and
then calculating total light extinction
based on those estimates. EPA has
provided guidance to States regarding
how to calculate baseline, natural, and
current visibility conditions in
documents titled, EPA’s Guidance for
Estimating Natural Visibility conditions
under the Regional Haze Rule,
September 2003, (EPA—454/B—03-005,
available at www.epa.gov/ttncaaa1/t1/
memoranda/rh_envcurhr gd.pdf),
(hereinafter referred to as “EPA’s 2003
Natural Visibility Guidance”), and
Guidance for Tracking Progress Under
the Regional Haze Rule, September 2003
(EPA-454/B—03—-004 located at
www.epa.gov/ttncaaal/t1/memoranda/
rh_tpurhr gd.pdf)), (hereinafter referred
to as “EPA’s 2003 Tracking Progress
Guidance”).

For the first regional haze SIPs that
were due by December 17, 2007,
“baseline visibility conditions”” were the
starting points for assessing “current”
visibility impairment. Baseline visibility
conditions represent the degree of
impairment for the 20 percent least
impaired days and 20 percent most
impaired days at the time the regional
haze program was established. Using
monitoring data from 2000 through
2004, States are required to calculate the
average degree of visibility impairment
for each Class I area within the State,
based on the average of annual values
over the five year period. The
comparison of initial baseline visibility
conditions to natural visibility
conditions indicates the amount of
improvement necessary to attain natural
visibility, while the future comparison
of baseline conditions to the then
current conditions will indicate the
amount of progress made. In general, the
2000-2004 baseline period is
considered the time from which
improvement in visibility is measured.

C. Determination of Reasonable Progress D. Best Available Retrofit Technology

Goals (RPGs)

The vehicle for ensuring continuing
progress towards achieving the natural
visibility goal is the submission of a
series of regional haze SIPs from the
States that establish RPGs for Class I
areas for each (approximately) 10-year
planning period. The RHR does not
mandate specific milestones or rates of
progress, but instead calls for States to
establish goals that provide for
“reasonable progress” toward achieving
natural (i.e., “background”) visibility
conditions for their Class I areas. In
setting RPGs, States must provide for an
improvement in visibility for the most
impaired days over the (approximately)
10-year period of the SIP, and ensure no
degradation in visibility for the least
impaired days over the same period.

States have significant discretion in
establishing RPGs, but are required to
consider the following factors
established in the CAA and in EPA’s
RHR: (1) The costs of compliance; (2)
the time necessary for compliance; (3)
the energy and non-air quality
environmental impacts of compliance;
and (4) the remaining useful life of any
potentially affected sources. States must
demonstrate in their SIPs how these
factors are considered when selecting
the RPGs for the best and worst days for
each applicable Class I area. See 40 CFR
51.308(d)(1)(i)(A). States have
considerable flexibility in how they take
these factors into consideration, as
noted in EPA’s July 1, 2007
memorandum from William L. Wehrum,
Acting Administrator for Air and
Radiation, to EPA Regional
Administrators, EPA Regions 1-10,
entitled Guidance for Setting
Reasonable Progress Goals under the
Regional Haze Program (p. 4-2, 5—
1)(EPA’s Reasonable Progress
Guidance). In setting the RPGs, States
must also consider the rate of progress
needed to reach natural visibility
conditions by 2064 (referred to as the
“uniform rate of progress” or the “glide
path”) and the emission reduction
measures needed to achieve that rate of
progress over the 10-year period of the
SIP. The year 2064 represents a rate of
progress which States are to use for
analytical comparison to the amount of
progress they expect to achieve. In
setting RPGs, each State with one or
more Class I areas (“Class I State’’) must
also consult with potentially
“contributing States,” i.e., other nearby
States with emission sources that may
be contributing to visibility impairment
at the Class I State’s areas. See 40 CFR
51.308(d)(1)(iv).

(BART)

Section 169A of the CAA directs
States to evaluate the use of retrofit
controls at certain larger, often
uncontrolled, older stationary sources in
order to address visibility impacts from
these sources. Specifically, the CAA
requires States to revise their SIPs to
contain such measures as may be
necessary to make reasonable progress
towards the natural visibility goal,
including a requirement that certain
categories of existing stationary sources
built between 1962 and 1977 procure,
install, and operate the “Best Available
Retrofit Technology’’ as determined by
the State. (CAA 169A(b)(2)a)).3 States
are directed to conduct BART
determinations for such sources that
may be anticipated to cause or
contribute to any visibility impairment
in a Class I area. Rather than requiring
source-specific BART controls, States
also have the flexibility to adopt an
emissions trading program or other
alternative program as long as the
alternative provides greater reasonable
progress towards improving visibility
than BART.

On July 6, 2005, EPA published the
Guidelines for BART Determinations
Under the Regional Haze Rule at
Appendix Y to 40 CFR part 51
(hereinafter referred to as the “BART
Guidelines”) to assist States in
determining which of their sources
should be subject to the BART
requirements and in determining
appropriate emission limits for each
applicable source. In making a BART
applicability determination for a fossil
fuel-fired electric generating plant with
a total generating capacity in excess of
750 megawatts (MW), a State must use
the approach set forth in the BART
Guidelines. A State is encouraged, but
not required, to follow the BART
Guidelines in making BART
determinations for other types of
sources.

States must address all visibility
impairing pollutants emitted by a source
in the BART determination process. The
most significant visibility impairing
pollutants are sulfur dioxide (SO,),
nitrogen oxides (NOx), and particulate
matter (PM). EPA has stated that States
should use their best judgment in
determining whether volatile organic
compounds (VOCs), or ammonia (NH3)
and ammonia compounds impair
visibility in Class I areas.

The RPOs provided air quality
modeling to the States to help them in

3The set of “major stationary sources” potentially
subject to BART are listed in CAA section
169A(g)(7).
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determining whether potential BART
sources can be reasonably expected to
cause or contribute to visibility
impairment in a Class I area. Under the
BART Guidelines, States may select an
exemption threshold value for their
BART modeling, below which a BART
eligible source would not be expected to
cause or contribute to visibility
impairment in any Class I area. The
State must document this exemption
threshold value in the SIP and must
state the basis for its selection of that
value. Any source with emissions that
model above the threshold value would
be subject to a BART determination
review. The BART Guidelines
acknowledge varying circumstances
affecting different Class I areas. States
should consider the number of emission
sources affecting the Class I areas at
issue and the magnitude of the
individual sources’ impacts. Any
exemption threshold set by the State

should not be higher than 0.5 deciviews.

See 70 FR 39161, (July 6, 2005).

In their SIPs, States must identify
potential BART sources, described as
“BART-eligible sources” in the RHR,
and document their BART control
determination analyses. The term
“BART-eligible source” used in the
BART Guidelines means the collection
of individual emission units at a facility
that together comprises the BART-
eligible source. See 70 FR 39161, (July
6, 2005). In making BART
determinations, section 169A(g)(2) of
the CAA requires that States consider
the following factors: (1) The costs of
compliance; (2) the energy and non-air
quality environmental impacts of
compliance; (3) any existing pollution
control technology in use at the source;
(4) the remaining useful life of the
source; and (5) the degree of
improvement in visibility which may
reasonably be anticipated to result from
the use of such technology. States are
free to determine the weight and
significance to be assigned to each
factor. See 70 FR 39170, (July 6, 2005).

A regional haze SIP must include
source-specific BART emission limits
and compliance schedules for each
source subject to BART. Once a State
has made its BART determination, the
BART controls must be installed and in
operation as expeditiously as
practicable, but no later than five years
after the date of EPA approval of the
regional haze SIP, as required by CAA
(section 169(g)(4)) and the RHR (40 CFR
51.308(e)(1)(iv)). In addition to what is
required by the RHR, general SIP
requirements mandate that the SIP must
also include all regulatory requirements
related to monitoring, recordkeeping,
and reporting for the BART controls on

the source. States have the flexibility to
choose the type of control measures
they will use to meet the requirements
of BART.

E. Long-Term Strategy (LTS)

Forty CFR 51.308(d)(3) of the RHR
requires that States include a LTS in
their SIPs. The LTS is the compilation
of all control measures a State will use
to meet any applicable RPGs. The LTS
must include “enforceable emissions
limitations, compliance schedules, and
other measures as necessary to achieve
the reasonable progress goals” for all
Class I areas within, or affected by
emissions from, the State. See 40 CFR
51.308(d)(3).

When a State’s emissions are
reasonably anticipated to cause or
contribute to visibility impairment in a
Class I area located in another State, the
RHR requires the impacted State to
coordinate with the contributing States
in order to develop coordinated
emissions management strategies. See
40 CFR 51.308(d)(3)(i). In such cases,
the contributing State must demonstrate
that it has included in its SIP all
measures necessary to obtain its share of
the emission reductions needed to meet
the RPGs for the Class I area. The RPOs
have provided forums for significant
interstate consultation, but additional
consultations between States may be
required to sufficiently address
interstate visibility issues. This is
especially true where two States belong
to different RPOs.

States should consider all types of
anthropogenic sources of visibility
impairment in developing their LTS,
including stationary, minor, mobile, and
area sources. At a minimum, States
must describe how each of the seven
factors listed below is taken into
account in developing their LTS: (1)
Emission reductions due to ongoing air
pollution control programs, including
measures to address RAVI; (2) measures
to mitigate the impacts of construction
activities; (3) emissions limitations and
schedules for compliance to achieve the
RPG; (4) source retirement and
replacement schedules; (5) smoke
management techniques for agricultural
and forestry management purposes
including plans as currently exist
within the State for these purposes; (6)
enforceability of emissions limitations
and control measures; (7) the
anticipated net effect on visibility due to
projected changes in point, area, and
mobile source emissions over the period
addressed by the LTS. See 40 CFR
51.308(d)(3)(v).

F. Coordinating Regional Haze and
Reasonably Attributable Visibility
Impairment (RAVI) LTS

As part of the RHR, EPA revised 40
CFR 51.306(c) regarding the LTS for
RAVI to require that the RAVI plan must
provide for a periodic review and SIP
revision not less frequently than every
three years until the date of submission
of the State’s first plan addressing
regional haze visibility impairment,
which was due December 17, 2007, in
accordance with 40 CFR 51.308(b) and
(c). On or before this date, the State
must revise its plan to provide for
review and revision of a coordinated
LTS for addressing reasonably
attributable and regional haze visibility
impairment, and the State must submit
the first such coordinated LTS with its
first regional haze SIP. Future
coordinated LTS’s, and periodic
progress reports evaluating progress
towards RPGs, must be submitted
consistent with the schedule for SIP
submission and periodic progress
reports set forth in 40 CFR 51.308(f) and
51.308(g), respectively. The periodic
reviews of a State’s LTS must report on
both regional haze and RAVI
impairment and must be submitted to
EPA as a SIP revision.

G. Monitoring Strategy and Other
Implementation Plan Requirements

Forty CFR 51.308(d)(4) of the RHR
includes the requirement for a
monitoring strategy for measuring,
characterizing, and reporting of regional
haze visibility impairment that is
representative of all mandatory Class I
Federal areas within the State. The
strategy must be coordinated with the
monitoring strategy required in 40 CFR
51.305 for RAVI. Compliance with this
requirement may be met through
participation in the IMPROVE network.
The monitoring strategy is due with the
first regional haze SIP, and it must be
reviewed every five years. The
monitoring strategy must also provide
for additional monitoring sites if the
IMPROVE network is not sufficient to
determine whether RPGs will be met.

The SIP must also provide for the
following:

e Procedures for using monitoring
data and other information in a State
with mandatory Class I areas to
determine the contribution of emissions
from within the State to regional haze
visibility impairment at Class I areas
both within and outside the State;

e Procedures for using monitoring
data and other information in a State
with no mandatory Class I areas to
determine the contribution of emissions
from within the State to regional haze
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visibility impairment at Class I areas in
other States;

¢ Reporting of all visibility
monitoring data to the Administrator at
least annually for each Class I area in
the State, and where possible, in
electronic format;

e Developing a statewide inventory of
emissions of pollutants that are
reasonably anticipated to cause or
contribute to visibility impairment in
any Class I area. The inventory must
include emissions for a baseline year,
emissions for the most recent year for
which data are available, and estimates
of future projected emissions. A State
must also make a commitment to update
the inventory periodically; and

e Other elements, including
reporting, recordkeeping, and other
measures necessary to assess and report
on visibility.

Forty CFR 51.308(f) of the RHR
requires control strategies to cover an
initial implementation period extending
to the year 2018, with a comprehensive
reassessment and revision of those
strategies, as appropriate, every 10 years
thereafter. Periodic SIP revisions must
meet the core requirements of 40 CFR
51.308(d) with the exception of BART.
The BART provisions of 40 CFR
51.308(e), as noted above, apply only to
the first implementation period.
Periodic SIP revisions will assure that
the statutory requirement of reasonable
progress will continue to be met.

H. Consultation With States and Federal
Land Managers (FLMs)

The RHR requires that States consult
with FLMs before adopting and
submitting their SIPs. See 40 CFR
51.308(i). States must provide FLMs an
opportunity for consultation, in person
and at least 60 days prior to holding any
public hearing on the SIP. This
consultation must include the
opportunity for the FLMs to discuss
their assessment of impairment of
visibility in any Class I area and to offer
recommendations on the development
of the RPGs and on the development
and implementation of strategies to
address visibility impairment. Further, a
State must include in its SIP a
description of how it addressed any
comments provided by the FLMs.
Finally, a SIP must provide procedures
for continuing consultation between the
State and FLMs regarding the State’s
visibility protection program, including
development and review of SIP
revisions, five-year progress reports, and
the implementation of other programs
having the potential to contribute to
impairment of visibility in Class I areas.

III. What is EPA’s analysis of Rhode
Island’s regional haze submittal?

On August 7, 2009, RI DEM’s Office
of Air Resources submitted revisions to
the Rhode Island SIP to address regional
haze as required by EPA’s RHR,
specifically 40 CFR 51.308. EPA has
reviewed Rhode Island’s submittal and
is proposing to find that it is consistent
with the requirements of 40 CFR 51.308
as outlined in Section II. A detailed
analysis follows.

Rhode Island is responsible for
developing a regional haze SIP which
addresses Rhode Island’s impact on any
nearby Class I areas. As Rhode Island
has no Class I areas within its borders,
Rhode Island is not required to address
the following Regional Haze SIP
elements: (a) calculation of baseline and
natural visibility conditions, (b)
establishment of reasonable progress
goals, (c) monitoring requirements and
(d) RAVI requirements.

In addition, Rhode Island evaluated
the major point sources in the State and
determined that none meet the criteria
(as discussed in Section II.D) to be
considered BART eligible. EPA is
proposing to approve RI DEM’s
determination that there are no BART-
eligible sources in Rhode Island.

A. Rhode Island’s Impact on MANE-VU
Class I Areas

Rhode Island is a member of the
MANE-VU RPO. The MANE-VU RPO
contains seven Class I areas in four
States: Moosehorn Wilderness Area,
Acadia National Park, and Roosevelt/
Campobello International Park in
Maine; Presidential Range/Dry River
Wilderness Area and Great Gulf
Wilderness Area in New Hampshire;
Brigantine Wilderness Area in New
Jersey; and Lye Brook Wilderness Area
in Vermont.

Through source apportionment
modeling, MANE-VU assisted States in
determining their contribution to the
visibility impairment of each Class I
area in the MANE—VU region. Rhode
Island and the other MANE-VU States
adopted a weight-of-evidence approach
which relied on several independent
methods for assessing the contribution
of different sources and geographic
source regions to regional haze in the
northeastern and mid-Atlantic portions
of the United States. Details about each
technique can be found in the
NESCAUM Document Contributions to
Regional Haze in the Northeast and
Mid-Atlantic United States, August 2006
(hereinafter referred to as the
“Contribution Report’’).4

4The August 2006 NESCAUM document
“Contributions to Regional Haze in the Northeast

The source apportionment modeling
demonstrated that the contribution of
Rhode Island emissions to total sulfate
(the main contributor to visibility
impairment in the Northeast) was
consistently determined to be no more
than 0.31% of the total sulfate at any
Class I area. This finding was
consistently predicted by different
assessment techniques that are based on
the application of disparate chemical,
meteorological and physical principles.
The greatest modeled contribution from
Rhode Island for each of the MANE-VU
Class I areas was 0.31% sulfate at
Acadia National Park, 0.22% sulfate at
Moosehorn Wilderness Area and
Roosevelt Campobello International
Park, 0.11% sulfate at Great Gulf
Wilderness Area and Presidential
Range—Dry River Wilderness Area,
0.08% sulfate at Lye Brook Wilderness
Area, and 0.14% at Brigantine
Wilderness Area. The impact of sulfate
on visibility is discussed in greater
detail below.

The MANE-VU Class I States
determined that any State contributing
at least 2% of the total sulfate observed
on the 20 percent worst visibility days
in 2002 were contributors to visibility
impairment at the Class I area.
Connecticut, Rhode Island, Vermont,
and the District of Columbia were
determined to contribute less than 2%
of sulfate at any of the Class I areas in
the Northeast.

EPA is proposing to find that R DEM
has adequately demonstrated that
emissions from Rhode Island sources do
not cause or contribute to visibility
impairment in nearby Class I Areas.

B. Long-Term Strategy

As described in Section ILE of this
action, the LTS is a compilation of
State-specific control measures relied on
by the State to obtain its share of
emission reductions to support the
RPGs established by Maine, New
Hampshire, Vermont, and New Jersey,
the nearby Class I area States. Rhode
Island’s LTS for the first
implementation period addresses the
emissions reductions from federal,
State, and local controls that take effect
in the State from the baseline period
starting in 2002 until 2018. Rhode
Island participated in the MANE-VU
regional strategy development process
and supported a regional approach
towards deciding which control
measures to pursue for regional haze,
which was based on technical analyses
documented in the following reports: (a)
The Contribution Report; (b)

and Mid-Atlantic United States” has been provided
as part of the docket to this proposed rulemaking.
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Assessment of Reasonable Progress for
Regional Haze in MANE-VU Class I
Areas (available at www.marama.org/
visibility/RPG/FinalReport/
RPGFinalReport 070907.pdf); (c) Five-
Factor Analysis of BART-Eligible
Sources: Survey of Options for
Conducting BART Determinations
(available at www.nescaum.org/
documents/bart-final-memo-06-28-
07.pdf); and (d) Assessment of Control
Technology Options for BART-Eligible
Sources: Steam Electric Boilers,
Industrial Boilers, Cement Plants and
Paper, and Pulp Facilities (available at
www.nescaum.org/documents/bart-
control-assessment.pdf).

1. Emissions Inventory for 2018 with
Federal and State Control Requirements

The State-wide emissions inventories
used by MANE-VU in its regional haze
technical analyses were developed by
MARAMA for MANE-VU with
assistance from Rhode Island. The 2018
emissions inventory was developed by
projecting 2002 emissions forward
based on assumptions regarding
emissions growth due to projected
increases in economic activity and
emissions reductions expected from
federal and State regulations. MANE—
VU’s emissions inventories included
estimates of NOx, coarse particulate
matter (PM,o), PM, s, and SO, VOC, and
NH;. The BART guidelines direct States
to exercise judgment in deciding
whether VOC and NHj3 impair visibility
in their Class I area(s). As discussed
further in Section III.B.3 below, MANE—
VU demonstrated that anthropogenic
emissions of sulfates are the major
contributor to PM» s mass and visibility
impairment at Class I areas in the
Northeast and Mid-Atlantic region. It
was also determined that the total
ammonia emissions in the MANE-VU
region are extremely small.

MANE-VU developed emissions
inventories for four inventory source
classifications: (1) Stationary point
sources, (2) stationary area sources, (3)
non-road mobile sources, and (4) on-
road mobile sources. The New York
Department of Environmental
Conservation also developed an
inventory of biogenic emissions for the
entire MANE-VU region. Stationary
point sources are those sources that emit
greater than a specified tonnage per
year, depending on the pollutant, with
data provided at the facility level.
Stationary area sources are those
sources whose individual emissions are
relatively small, but due to the large
number of these sources, the collective
emissions from the source category
could be significant. Non-road mobile
sources are equipment that can move

but do not use the roadways. On-road
mobile source emissions are
automobiles, trucks, and motorcycles
that use the roadway system. The
emissions from these sources are
estimated by vehicle type and road type.
Biogenic sources are natural sources like
trees, crops, grasses, and natural decay
of plants. Stationary point sources
emission data is tracked at the facility
level. For all other source types,
emissions are summed on the county
level.

There are many federal and State
control programs being implemented
that MANE-VU and Rhode Island
anticipate will reduce emissions
between the baseline period and 2018.
Emission reductions from these control
programs in the MANE-VU region were
projected to achieve substantial
visibility improvement by 2018 at all of
the MANE-VU Class I areas. To assess
emissions reductions from ongoing air
pollution control programs, BART, and
reasonable progress goals, MANE-VU
developed 2018 emissions projections
called “Best and Final.” The emissions
inventory provided by the State of
Rhode Island for the Best and Final
2018 projections is based on expected
control requirements.

Rhode Island relied on emission
reductions from the following ongoing
and expected air pollution control
programs as part of the State’s long term
strategy. For electrical generating units
(EGUs), Rhode Island relied on Air
Pollution Control (APC) Regulations
Numbers 38 and 41 which limit NOx
emissions from all EGUs. The State also
relied on source specific permit
restrictions limiting the sulfur content
of fuel oil to 0.05% at Dominion Energy
Manchester Street, 0.0015% at Ocean
State Power and 0.2% at Pawtucket
Power. Rhode Island also relied on the
following controls on non-EGU point
sources in estimating 2018 emissions
inventories: NOx SIP Call Phases I and
II; NOx Reasonably Available Control
Technology (RACT) in 1-hour Ozone
SIP; NOx Ozone Transport Commission
(OTC) 2001 Model Rule for Industrial,
Commercial, and Institutional (ICI)
Boilers; VOC 2-year, 4-year, 7-year and
10-year Maximum Achievable Control
Technology (MACT) Standards;
Combustion Turbine and Reciprocating
Internal Combustion Engine (RICE)
MACT; and Industrial Boiler/Process
Heater MACT (also known as the
Industrial Boiler MACT).

On July 30, 2007, the U.S. Court of
Appeals for the District of Columbia
vacated and remanded the Industrial
Boiler MACT Rule. NRDC v. EPA,
489F.3d 1250 (DC Cir. 2007). This
MACT was vacated since it was directly

affected by the vacatur and remand of
the Commercial and Industrial Solid
Waste Incinerator (CISWI) definition
rule. EPA proposed a new Industrial
Boiler MACT rule to address the vacatur
on June 4, 2010 (75 FR 32006) and
issued a final rule on March 21, 2011
(76 FR 15608). On May 18, 2011, EPA
stayed the effective date of the
Industrial Boiler MACT pending review
by the DC Circuit or the completion of
EPA’s reconsideration of the rule. See
76 FR 28662.

On December 2, 2011, EPA issued a
proposed reconsideration of the MACT
standards for existing and new boilers at
major (76 FR 80598) and area (76 FR
80532) source facilities, and for
Commercial and Industrial Solid Waste
Incinerators (76 FR 80452). On January
9, 2012, the U.S. District Court for the
District of Columbia vacated EPA’s stay
of the effectiveness date of the Industrial
Boiler MACT, reinstating the original
effective date and therefore requiring
compliance with the current rule in
2014. Sierra Club v. Jackson, Civ. No.
11-1278, slip op. (D.D.C. Jan. 9, 2012).

Even though Rhode Island’s modeling
is based on the old Industrial Boiler
MACT limits Rhode Island’s modeling
conclusions are unlikely to be affected
because the expected reductions in SO,
and PM resulting from the vacated
MACT rule are a relatively small
component of the Rhode Island
inventory and the expected emission
reductions from the final MACT rule are
comparable to those modeled. In
addition, the new MACT rule requires
compliance by 2014 and therefore the
expected emission reductions will be
achieved prior to the end of the first
implementation period in 2018. Thus,
EPA does not expect that differences
between the old and revised Industrial
Boiler MACT emission limits would
affect the adequacy of the existing
Rhode Island regional haze SIP. If there
is a need to address discrepancies
between projected emissions reductions
from the old Industrial Boiler MACT
and the Industrial Boiler MACT
finalized in March 2011, we expect
Rhode Island to do so in their 5-year
progress report.

Controls on area sources expected by
2018 include: the OTC VOC rules for
consumer products (APC Regulation No.
31); architectural and industrial
maintenance coatings (APC Regulation
No. 33) and solvent cleaning (APC
Regulation No. 36); mobile equipment
repair and refinishing APC Regulation
No. 30); VOC control measures for
adhesive and sealants (APC Regulation
No. 44); VOC control measures for
emulsified and cutback asphalt paving
(APC Regulation No. 25); and VOC


http://www.marama.org/visibility/RPG/FinalReport/RPGFinalReport_070907.pdf
http://www.marama.org/visibility/RPG/FinalReport/RPGFinalReport_070907.pdf
http://www.marama.org/visibility/RPG/FinalReport/RPGFinalReport_070907.pdf
http://www.nescaum.org/documents/bart-final-memo-06-28-07.pdf
http://www.nescaum.org/documents/bart-final-memo-06-28-07.pdf
http://www.nescaum.org/documents/bart-final-memo-06-28-07.pdf
http://www.nescaum.org/documents/bart-control-assessment.pdf
http://www.nescaum.org/documents/bart-control-assessment.pdf
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control measures for portable fuel
containers (contained in EPA’s Mobile
Source Air Toxics rule).

Controls on mobile sources expected
by 2018 include: enhanced safety
inspection program (Rhode Island Motor
Vehicle Safety and Emissions Control
Regulation No. 1); on-board diagnostics
testing for 1996 and new vehicles (APC
Regulation No. 34); Federal On-Board
Refueling Vapor Recovery (ORVR) Rule;
Federal Tier 2 Motor Vehicle Emissions
Standards and Gasoline Sulfur
Requirements; Federal Heavy-Duty
Diesel Engine Emission Standards for

Trucks and Buses; and Federal Emission
Standards for Large Industrial Spark-
Ignition Engines and Recreation
Vehicles.

Controls on non-road sources
expected by 2018 include the following
federal regulations: Control of Air
Pollution: Determination of Significance
for Nonroad Sources and Emission
Standards for New Nonroad
Compression Ignition Engines at or
above 37 kilowatts (59 FR 31306, June
17, 1994); Control of Emissions of Air
Pollution from Nonroad Diesel Engines
(63 FR 56967, Oct. 23, 1998); Control of

Emissions from Nonroad Large Spark-
Ignition Engines and Recreational
Engines (67 FR 68241, Nov. 8, 2002);
and Control of Emissions of Air
Pollution from Nonroad Diesel Engines
and Fuels (69 FR 38958, June 29, 2004).

Tables 1 and 2 are summaries of the
2002 baseline and 2018 estimated
emissions inventories for Rhode Island.
The 2018 estimated emissions include
emissions growth as well as emission
reductions due to ongoing emission
control strategies and reasonable
progress goals.

TABLE 1—2002 EMISSIONS INVENTORY SUMMARY FOR RHODE ISLAND

[Tons per year]

VOC NOx PM, s PMio NH; SO,
POINE e 1,928 2,764 183 300 58 2,666
Area ......cccoeeeeneenn, 31,402 3,886 2,064 8,295 883 4,557
On-Road Mobile .... 12,358 16,677 211 345 853 425
Non-Road Mobile .. 7,780 5,001 443 500 4 377
BIOGENICS ..ot 19,233 211 0 0 0 0
LI ] =1 RO 72,881 28,540 2,901 9,440 1,797 8,026

TABLE 2—2018 EMISSIONS INVENTORY SUMMARY FOR RHODE ISLAND
[Tons per year]

VOC NOx PM, s PMio NHs SO,
POINt e 1,841 3,018 340 473 195 1,509
J Y (=Y 23,305 4,249 1,570 4,269 1,025 52
On-Road MOobIlE .........oeeiuiiiiiieeecee e 6,305 5,351 148 168 1,200 100
Non-Road Mobile .. 5,389 2,723 303 348 5 42
BiOgENICS ..o 19,233 211 0 0 0 0
TOtal e 56,073 15,553 2,362 5,260 2,425 1,703

2. Modeling to Support the LTS and
Determine Visibility Improvement for
Uniform Rate of Progress

MANE-VU performed modeling for
the regional haze LTS for the 11 Mid-
Atlantic and Northeast States and the
District of Columbia. The modeling
analysis is a complex technical
evaluation that began with selection of
the modeling system. MANE-VU used
the following modeling system:

e Meteorological Model: The Fifth-
Generation Pennsylvania State
University/National Center for
Atmospheric Research (NCAR)
Mesoscale Meteorological Model (MM5)
version 3.6 is a nonhydrostatic,
prognostic meteorological model
routinely used for urban- and regional-
scale photochemical, PM; s, and
regional haze regulatory modeling
studies.

e Emissions Model: The Sparse
Matrix Operator Kernel Emissions
(SMOKE) version 2.1 modeling system
is an emissions modeling system that

generates hourly gridded speciated
emission inputs of mobile, non-road
mobile, area, point, fire, and biogenic
emission sources for photochemical grid
models.

e Air Quality Model: The EPA’s
Models-3/Community Multiscale Air
Quality (CMAQ) version 4.5.1is a
photochemical grid model capable of
addressing ozone, PM, visibility and
acid deposition at a regional scale.

e Air Quality Model: The Regional
Model for Aerosols and Deposition
(REMSAD), is a Eulerian grid model that
was primarily used to determine the
attribution of sulfate species in the
Eastern US via the species-tagging
scheme.

e Air Quality Model: The California
Puff Model (CALPUFF), version 5 is a
non-steady-state Lagrangian puff model
used to access the contribution of
individual States’ emissions to sulfate
levels at selected Class I receptor sites.

CMAQ modeling of regional haze in
the MANE-VU region for 2002 and 2018

was carried out on a grid of 12x12
kilometer (km) cells that covers the 11
MANE-VU States (Connecticut,
Delaware, Maine, Maryland,
Massachusetts, New Hampshire, New
Jersey, New York, Pennsylvania, Rhode
Island, and Vermont) and the District of
Columbia and States adjacent to them.
This grid is nested within a larger
national CMAQ modeling grid of 36x36
km grid cells that covers the continental
United States, portions of Canada and
Mexico, and portions of the Atlantic and
Pacific Oceans along the east and west
coasts. Selection of a representative
period of meteorology is crucial for
evaluating baseline air quality
conditions and projecting future
changes in air quality due to changes in
emissions of visibility-impairing
pollutants. MANE-VU conducted an in-
depth analysis which resulted in the
selection of the entire year of 2002
(January 1-December 31) as the best
period of meteorology available for
conducting the CMAQ modeling. The
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MANE-VU States’ modeling was
developed consistent with EPA’s
Guidance on the Use of Models and
Other Analyses for Demonstrating
Attainment of Air Quality Goals for
Ozone, PM> s, and Regional Haze, April
2007 (EPA—-454/B—07-002, available at
www.epa.gov/scram001/guidance/
guide/final-03-pm-rh-guidance.pdf), and
EPA document, Emissions Inventory
Guidance for Implementation of Ozone
and Particulate Matter National
Ambient Air Quality Standards
(NAAQS) and Regional Haze
Regulations, August 2005 and updated
November 2005 (EPA—454/R—-05-001,
available at www.epa.gov/ttnchie1/
eidocs/eiguid/index.html) (hereinafter
referred to as “EPA’s Modeling
Guidance”).

MANE-VU examined the model
performance of the regional modeling
for the areas of interest before
determining whether the CMAQ model
results were suitable for use in the
regional haze assessment of the LTS and
for use in the modeling assessment. The
modeling assessment predicts future
levels of emissions and visibility
impairment used to support the LTS
and to compare predicted, modeled
visibility levels with those on the
uniform rate of progress. In keeping
with the objective of the CMAQ
modeling platform, the air quality
model performance was evaluated using
graphical and statistical assessments
based on measured ozone, fine particles,
and acid deposition from various
monitoring networks and databases for
the 2002 base year. MANE-VU used a
diverse set of statistical parameters from
the EPA’s Modeling Guidance to stress
and examine the model and modeling
inputs. Once MANE-VU determined the
model performance to be acceptable,
MANE-VU used the model to assess the
2018 RPGs using the current and future
year air quality modeling predictions,
and compared the RPGs to the uniform
rate of progress.

In accordance with 40 CFR
51.308(d)(3), the State of Rhode Island
provided the appropriate supporting
documentation for all required analyses
used to determine the State’s LTS. The
technical analyses and modeling used to
develop the glide path and to support
the LTS are consistent with EPA’s RHR,
and interim and final EPA Modeling
Guidance. EPA is proposing to find the
MANE-VU technical modeling to
support the LTS and determine
visibility improvement for the uniform
rate of progress acceptable because the
modeling system was chosen and used
according to EPA Modeling Guidance.
EPA agrees with the MANE-VU model
performance procedures and results,

and that the CMAQ is an appropriate
tool for the regional haze assessments
for the Rhode Island LTS and regional
haze SIP.

3. Relative Contributions of Pollutants
to Visibility Impairment

An important step toward identifying
reasonable progress measures is to
identify the key pollutants contributing
to visibility impairment at each Class I
area. To understand the relative benefit
of further reducing emissions from
different pollutants, MANE-VU
developed emission sensitivity model
runs using CMAQ to evaluate visibility
and air quality impacts from various
groups of emissions and pollutant
scenarios in the Class I areas on the
20 percent worst visibility days.

Regarding which pollutants are most
significantly impacting visibility in the
MANE—-VU region, MANE-VU’s
contribution assessment demonstrated
that sulfate is the major contributor to
PM: s mass and visibility impairment at
Class I areas in the Northeast and Mid-
Atlantic Region. Sulfate particles
commonly account for more than 50
percent of particle-related light
extinction at northeastern Class I areas
on the clearest days and for as much as,
or more than, 80 percent on the haziest
days. For example, at the Brigantine
National Wildlife Refuge Class I area
(the MANE-VU Class I area with the
greatest visibility impairment), on the
20 percent worst visibility days in
2000-2004, sulfate accounted for 66
percent of the particle extinction. After
sulfate, organic carbon (OC) consistently
accounts for the next largest fraction of
light extinction. Organic carbon
accounted for 13 percent of light
extinction on the 20 percent worst
visibility days for Brigantine, followed
by nitrate that accounts for 9 percent of
light extinction.

The emissions sensitivity analyses
conducted by MANE-VU predict that
reductions in SO, emissions from EGU
and non-EGU industrial point sources
will result in the greatest improvements
in visibility in the Class I areas in the
MANE-VU region, more than any other
visibility-impairing pollutant. As a
result of the dominant role of sulfate in
the formation of regional haze in the
Northeast and Mid-Atlantic Region,
MANE-VU concluded that an effective
emissions management approach would
rely heavily on broad-based regional
SO, control efforts in the eastern United
States.

4. Reasonable Progress Goal

Since the State of Rhode Island does
not have a Class I area, it is not required
to establish RPGs. However, as a

MANE-VU member State, Rhode Island
adopted the “Statement of MANE-VU
Concerning a Request for a Course of
Action by States Within MANE-VU
Toward Assuring Reasonable Progress”
on June 7, 2007. This document
included four emission management
strategies that will provide for
reasonable progress towards achieving
natural visibility at the MANE-VU Class
I areas. These emission management
strategies are collectively known as the
MANE-VU “Ask,” and include: (a)
Timely implementation of BART
requirements; (b) a 90 percent reduction
in SO, emissions from each of the EGU
stacks identified by MANE-VU
comprising a total of 167 stacks 5; (c)
adoption of a low sulfur fuel oil
strategy; and (d) continued evaluation of
other control measures to reduce SO,
and NOx emissions.

Rhode Island does not have any BART
eligible units, nor does it have any EGU
stacks identified by MANE-VU as a top
contributor to visibility impairment in
any of the MANE-VU Class I areas.

The MANE-VU low sulfur fuel oil
strategy includes: Phase I reduction of
distillate oil to 0.05% sulfur by weight
(500 parts per million (ppm)) by no later
than 2014; Phase II reductions of #4
residual oil to 0.25% sulfur by weight
by no later than 2018; #6 residual oil to
0.5% sulfur by weight by no later than
2018; and further reduce the sulfur
content of distillate oil to 15 ppm by
2018.

The expected reduction in SO,
emissions by 2018 from the MANE-VU
“Ask” will yield corresponding
reductions in sulfate aerosol, the main
culprit in fine-particle pollution and
regional haze. For Rhode Island, the
MANE-VU analysis demonstrates that
the reduction of the sulfur content in
fuel oil will lead to an average reduction
of 0.25-0.36 pg/m3 in the 24 hour PM, 5
concentration within the State,
improving health and local visibility. In
addition, the use of low sulfur fuels will
result in cost savings to owners/
operators of residential furnaces and
boilers due to reduced maintenance
costs and extended life of the units.

In its August 7, 2009 SIP submittal,
Rhode Island states that “RI DEM
intends to adopt the low-sulfur fuel oil
requirements by January 1, 2012 and
will have a compliance date of 2014 for
Phase I and 2018 for Phase II.” RI DEM
continues to work toward the adoption
of this regulation. However, in a letter
dated January 31, 2012, RI DEM
informed EPA that they do not

5See Appendix H—2018 Emissions from EGUs
in the Eastern US” of the Rhode Island SIP
submittal for a complete listing of the 167 stacks.


http://www.epa.gov/scram001/guidance/guide/final-03-pm-rh-guidance.pdf
http://www.epa.gov/scram001/guidance/guide/final-03-pm-rh-guidance.pdf
http://www.epa.gov/ttnchie1/eidocs/eiguid/index.html
http://www.epa.gov/ttnchie1/eidocs/eiguid/index.html
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anticipate being able to adopt the low-
sulfur fuel oil requirements before the
end of 2012. RI DEM articulated that
they are still committed to adopting the
low-sulfur oil requirements but cannot
do so on the time line of their original
commitment.

EPA is today proposing approval of
the Rhode Island Regional Haze SIP for
the first implementation period without
inclusion of an adopted low sulfur fuel
oil regulation.® As described in Section
III.A of this notice, Rhode Island neither
causes nor contributes to visibility
impairment in the closest Class I areas
located in New Jersey, Vermont, New
Hampshire, and Maine. For each of
these Class I areas, the contribution of
Rhode Island’s emissions to total sulfate
is less than the 2% threshold set by the
MANE-VU States to determine whether
any State contributed to visibility
impairment. While the SO, reductions
being achieved by Rhode Island are
somewhat less than the statewide
reductions that were projected to result
from adoption of a low-sulfur fuel oil
strategy by 2012, this shortfall is not
anticipated to interfere with the ability
of other States to meet their respective
reasonable progress goals. All emissions
from Rhode Island contribute no more
than 0.31% of total sulfate at any Class
I area. We encourage adoption of a low-
sulfur fuel oil strategy by Rhode Island
as such a strategy will have local air
quality and some, limited visibility
benefits, however, we do not believe it
is a necessary component of an
approvable Regional Haze SIP for Rhode
Island for the first implementation
period.

5. Additional Considerations for the
LTS

Forty CFR 51.308(d)(3)(v) requires
States to consider the following factors
in developing the long term strategy:

a. Emission reductions due to ongoing
air pollution control programs,
including measures to address
reasonably attributable visibility
impairment;

b. Measures to mitigate the impacts of
construction activities;

60n January 15, 2009, EPA made a finding that,
among other States, Rhode Island had failed to
submit a Regional Haze SIP by the required
deadline. 74 FR 2392. We have proposed a consent
decree to resolve a deadline suit regarding this
finding as well as the finding of failure for 36 other
States, the District of Columbia, and the U.S. Virgin
Islands. National Parks Conservation Association v.
Jackson, Civ. No. 1:11-cv-1548 (D.D.C. 2011).
Because we do not believe a low-sulfur fuel oil
strategy is necessary for Rhode Island during this
first implementation period, EPA is moving forward
with this proposed approval of the State’s SIP
submittal in order to satisfy our obligations under
the Clean Air Act.

c. Emission limitations and schedules
for compliance to achieve the
reasonable progress goal;

d. Source retirement and replacement
schedules;

e. Smoke management techniques for
agricultural and forestry management
purposes including plans as currently
exist within the State for these
purposes;

f. Enforceability of emissions
limitations and control measures; and

g. The anticipated net effect on
visibility due to projected changes in
point area, and mobile source emissions
over the period addressed by the long
term strategy.

a. Emission reductions including RAVI

Since Rhode Island does not contain
any Class I areas, the State is not
required to address RAVI, nor has any
Rhode Island source been identified as
subject to RAVL. A list of Rhode Island’s
ongoing air pollution control programs
is included in Section III.B.1.

b. Construction Activities

The Regional Haze Rule requires
Rhode Island to consider measures to
mitigate the impacts of construction
activities on regional haze. MANE-VU’s
consideration of control measures for
construction activities is documented in
“Technical Support Document on
Measures to Mitigate the Visibility
Impacts of Construction Activities in the
MANE-VU Region, Draft, October 20,
2006.”7

The construction industry is already
subject to requirements for controlling
pollutants that contribute to visibility
impairment. For example, federal
regulations require the reduction of SO»
emissions from construction vehicles.
At the State level, Rhode Island Air
Pollution Control Regulation Number 5,
“Fugitive Dust” regulates dust from
construction and demolition activities.
Section 5.3 of that regulation states, “No
person shall cause or permit any
materials, including but not limited to
sand, gravel, soil, aggregate and any
other organic or inorganic solid matter
capable of releasing dust, to be handled,
transported, mined, quarried, stored or
otherwise utilized in any way so as to
cause airborne particulate matter to
travel beyond the property line of the
emission source without taking
adequate precautions to prevent
particulate matter from becoming
airborne.”

MANE-VU’s Contribution Report
found that, from a regional haze
perspective, crustal material generally

7 This document has been provided as part of the
docket to this proposed rulemaking.

does not play a major role. On the 20
percent best-visibility days during the
2000-2004 baseline period, crustal
material accounted for 6 to 11 percent
of the particle-related light extinction at
the MANE-VU Class I Areas. On the 20
percent worst-visibility days, however,
the contribution was reduced to 2 to 3
percent. Furthermore, the crustal
fraction is largely made up of pollutants
of natural origin (e.g., soil or sea salt)
that are not targeted under the Regional
Haze Rule. Nevertheless, the crustal
fraction at any given location can be
heavily influenced by the proximity of
construction activities; and construction
activities occurring in the immediate
vicinity of MANE-VU Class I area could
have a noticeable effect on visibility.
For this regional haze SIP, Rhode
Island concluded that its current
regulations are currently sufficient to
mitigate the impacts of construction
activities. Any future deliberations on
potential control measures for
construction activities and the possible
implementation will be documented in
the first regional haze SIP progress
report in 2012. EPA proposes to find
that Rhode Island has adequately
addressed measures to mitigate the
impacts of construction activities.

c. Emission Limitations and Schedules
for Compliance To Achieve the RPG

In addition to the existing CAA
control requirements discussed in
Section III.B.1, Rhode Island has
committed to adopt a low sulfur fuel oil
strategy consistent with the MANE-VU
“Ask” by the end of 2012. It is expected
that the compliance date for Phase I will
be in 2014 and the compliance date for
Phase II will be in 2018. As described
in Section I1I.B.4 above, we do not
believe inclusion of the low sulfur oil
strategy is a necessary component of an
approvable Region Haze SIP for Rhode
Island. Therefore, EPA is proposing to
determine that Rhode Island has
satisfactorily considered emission
limitations and schedules as part of the
LTS.

d. Source Retirement and Replacement
Schedule

Forty CFR 51.308(d)(3)(v)(D) of the
Regional Haze Rule requires Rhode
Island to consider source retirement and
replacement schedules in developing
the long term strategy. Source
retirement and replacement were
considered in developing the 2018
emissions. The sources in Rhode Island
that were shut down after the 2002 base
year and therefore were not included in
the 2018 inventory are: Albin, Display
World, Clariant Corporation, Leviton,
CCL Custom Manufacturing, Eastern
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Butcher Block, Fiber Mark, Metal
Recycling Company Incorporated, Slater
Dye Works in Cumberland, Slater Dye
Works in Pawtucket, and Charbert
Incorporated. EPA is proposing to
determine that Rhode Island has
satisfactorily considered source
retirement and replacement schedules
as part of the LTS.

e. Smoke Management Techniques

The Regional Haze Rule requires
States to consider smoke management
techniques related to agricultural and
forestry management in developing the
long-term strategy. MANE-VU’s
analysis of smoke management in the
context of regional haze is documented
in “Technical Support Document on
Agricultural and Smoke Management in
the MANE-VU Region, September 1,
2006.” 8

Rhode Island does not currently have
a Smoke Management Program (SMP).
However, SMPs are required only when
smoke impacts from fires managed for
resources benefits contribute
significantly to regional haze. The
emissions inventory presented in the
above-cited document indicates that
agricultural, managed and prescribed
burning emissions are very minor; the
inventory estimates that, in Rhode
Island, those emissions from those
source categories totaled 7.8 tons of
PM,, 6.7 tons of PM, s and 0.5 tons of
SO, in 2002, which constitute 0.08%,
0.2% and 0.006% of the total inventory
for these pollutants, respectively.

Source apportionment results show
that wood smoke is a moderate
contributor to visibility impairment at
some Class I areas in the MANE-VU
region; however, smoke is not a large
contributor to haze in MANE-VU Class
I areas on either the 20% best or 20%
worst visibility days. Moreover, most of
wood smoke is attributable to
residential wood combustion.?
Therefore, it is unlikely that fires for
agricultural or forestry management
cause large impacts on visibility in any
of the Class I areas in the MANE-VU
region. On rare occasions, smoke from
major fires degrades air quality and
visibility in the MANE-VU area.
However, these fires are generally
unwanted wildfires that are not subject
to SMPs. EPA proposes to approve

8 This document has been included as part of the
docket to this proposed rulemaking.

9 Although not included as part of the Regional
Haze SIP, effective April 14, 2011, Rhode Island
promulgated APC Regulation No. 48—Outdoor
Wood Boilers which prohibits the sale or
installation of any outdoor wood boiler on or after
the effective date of the regulation unless it has
been qualified by EPA to meet the Phase 2
emissions level for particulate matter (0.3 pounds
per million British Thermal Units output).

Rhode Island’s decision that an
Agricultural and Forestry Smoke
Management Plan to address visibility
impairment is not required at this time.

f. Enforceability of Emission Limitations
and Control Measures

All emission limitations included as
part of Rhode Island’s Regional Haze
SIP are currently federally enforceable.
EPA is proposing to find that Rhode
Island has adequately addressed the
enforceability of emission limitations
and control measures.

g. The Anticipated Net Effect on
Visibility

MANE-VU used the best and final
emission inventory to model progress
expected toward the goal of natural
visibility conditions for the first regional
haze planning period. All of the MANE-
VU Class I areas are expected to achieve
greater progress toward the natural
visibility goal than the uniform rate of
progress, or the progress expected by
extrapolating a trend line from current
visibility conditions to natural visibility
conditions.10

In summary, EPA is proposing to find
that Rhode Island has adequately
addressed the LTS regional haze
requirements.

C. Consultation With States and Federal
Land Managers

On May 10, 2006, the MANE-VU
State Air Directors adopted the Inter-
RPO State/Tribal and FLM Consultation
Framework that documented the
consultation process within the context
of regional phase planning, and was
intended to create greater certainty and
understanding among RPOs. MANE-VU
States held ten consultation meetings
and/or conference calls from March 1,
2007 through March 21, 2008. In
addition to MANE-VU members
attending these meetings and conference
calls, participants from the Visibility
Improvement State and Tribal
Association of the Southeast (VISTAS)
RPO, Midwest RPO, and the relevant
Federal Land Managers were also in
attendance. In addition to the
conference calls and meeting, the FLMs
were given the opportunity to review
and comment on each of the technical
documents developed by MANE-VU.

On January 26, 2009, Rhode Island
submitted a draft Regional Haze SIP to
the relevant FLMs for review and
comment pursuant to 40 CFR

10 Projected visibility improvements for each
MANE-VU Class I area can be found in the
NESCAUM document dated May 13, 2008, ‘2018
Visibility Projections” (www.nescaum.org/
documents/2018-visibility-projections-final-05-13-
08.pdf/).

51.308(i)(2). The FLMs provided
comments on the draft Regional Haze
SIP in accordance with 40 CFR
51.308(1)(3). The comments received
from the FLMs were addressed and
incorporated in Rhode Island’s SIP
revision. Most of the comments were
requests for additional detail as to
various aspects of the SIP. These
comments and Rhode Island’s response
to comments can be found in the docket
for this proposed rulemaking.

On July 30, 2009, Rhode Island
proposed its Regional Haze SIP for
public hearing and no comments were
received. To address the requirement for
continuing consultation procedures
with the FLMs under 40 CFR
51.308(i)(4), Rhode Island commits in
their SIP to ongoing consultation with
the FLMs on emission strategies, major
new source permits, assessments or
rulemaking concerning sources
identified as probable contributors to
visibility impairment, any changes to
the monitoring strategy, work on the
periodic revisions to the SIP, and
ongoing communications regarding
visibility impairment.

EPA is proposing to find that Rhode
Island has addressed the requirements
for consultation with the Federal Land
Managers.

D. Periodic SIP Revisions and Five-Year
Progress Reports

Consistent with the requirements of
40 CFR 51.308(g), Rhode Island has
committed to submitting a report on
reasonable progress (in the form of a SIP
revision) to the EPA every five years
following the initial submittal of its
regional haze SIP. The reasonable
progress report will evaluate the
progress made towards the RPGs for the
MANE-VU Class I areas, located in
Maine, New Hampshire, Vermont, and
New Jersey.

Forty CFR 51.308(f) requires the RI
DEM to submit periodic revisions to its
Regional Haze SIP by July 31, 2018, and
every ten years thereafter. R DEM
acknowledges and agrees to comply
with this schedule.

Pursuant to 40 CFR 51.308(d)(4)(v), RI
DEM will also make periodic updates to
the Rhode Island emissions inventory.
RI DEM proposes to complete these
updates to coincide with the progress
reports. Actual emissions will be
compared to projected modeled
emissions in the progress reports.

Lastly, pursuant to 40 CFR 51.308(h),
RI DEM will submit a determination of
adequacy of its regional haze SIP
revision whenever a progress report is
submitted. Rhode Island’s regional haze
SIP states that, depending on the
findings of its five-year review, Rhode
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Island will take one or more of the
following actions at that time,
whichever actions are appropriate or
necessary:

e If Rhode Island determines that the
existing State Implementation Plan
requires no further substantive revision
in order to achieve established goals for
visibility improvement and emissions
reductions, RI DEM will provide to the
EPA Administrator a negative
declaration that further revision of the
existing plan is not needed.

o If Rhode Island determines that its
implementation plan is or may be
inadequate to ensure reasonable
progress as a result of emissions from
sources in one or more other State(s)
which participated in the regional
planning process, Rhode Island will
provide notification to the EPA
Administrator and to those other
State(s). Rhode Island will also
collaborate with the other State(s)
through the regional planning process
for the purpose of developing additional
strategies to address any such
deficiencies in Rhode Island’s plan.

e If Rhode Island determines that its
implementation plan is or may be
inadequate to ensure reasonable
progress as a result of emissions from
sources in another country, Rhode
Island will provide notification, along
with available information, to the EPA
Administrator.

¢ If Rhode Island determines that the
implementation plan is or may be
inadequate to ensure reasonable
progress as a result of emissions from
sources within the State, Rhode Island
will revise its implementation plan to
address the plan’s deficiencies within
one year from this determination.

IV. What action is EPA proposing to
take?

EPA is proposing approval of Rhode
Island’s August 7, 2009 SIP revision as
meeting the applicable requirements of
the Regional Haze Rule found in 40 CFR
51.308.

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this proposed action
merely approves State law as meeting
Federal requirements and does not
impose additional requirements beyond

those imposed by State law. For that
reason, this proposed action:

¢ Is not a “‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o [s certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: February 13, 2012.
H. Curtis Spalding,
Regional Administrator, EPA Region 1.
[FR Doc. 2012-4656 Filed 2—27-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-RO1-OAR-2008-0599; A—1-FRL—
9639-1]

Approval and Promulgation of Air
Quality Implementation Plans; New
Hampshire; Regional Haze

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing approval of
a revision to the New Hampshire State
Implementation Plan (SIP) submitted by
the New Hampshire Department of
Environmental Services (NHDES) on
January 29, 2010, with supplemental
submittals on January 14, 2011, and
August 26, 2011, that addresses regional
haze for the first planning period from
2008 through 2018. This revision
addresses the requirements of the Clean
Air Act (CAA) and EPA’s rules that
require States to prevent any future, and
remedy any existing, manmade
impairment of visibility in mandatory
Class I areas (also referred to as the
“regional haze program’). States are
required to assure reasonable progress
toward the national goal of achieving
natural visibility conditions in Class I
areas.

DATES: Written comments must be
received on or before March 29, 2012.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R01-OAR-2008-0559 by one of the
following methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. Email: arnold.anne@epa.gov.

3. Fax: (617) 918—0047.

4. Mail: “Docket Identification
Number EPA-R01-OAR-2008-0599
Anne Arnold, U.S. Environmental
Protection Agency, EPA New England
Regional Office, Office of Ecosystem
Protection, Air Quality Planning Unit, 5
Post Office Square—Suite 100, (Mail
code OEP05-2), Boston, MA 02109—
3912.

5. Hand Delivery or Courier: Deliver
your comments to: Anne Arnold,
Manager, Air Quality Planning Unit,
U.S. Environmental Protection Agency,
EPA New England Regional Office,


http://www.regulations.gov
mailto:arnold.anne@epa.gov

11810

Federal Register/Vol. 77, No. 39/ Tuesday, February 28, 2012 /Proposed Rules

Office of Ecosystem Protection, Air
Quality Planning Unit, 5 Post Office
Square—Suite 100, (mail code OEP05—
2), Boston, MA 02109-3912. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding legal
holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R01-OAR-2008—
0599. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through
www.regulations.gov, or email,
information that you consider to be CBI
or otherwise protected. The
www.regulations.gov Web site is an
“anonymous access”’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through
www.regulations.gov your email address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., GBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy at Office of Ecosystem
Protection, U.S. Environmental
Protection Agency, EPA New England
Regional Office, Office of Ecosystem
Protection, Air Quality Planning Unit, 5

Post Office Square—Suite 100, Boston,
MA. EPA requests that if at all possible,
you contact the contact listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding legal holidays.

In addition, copies of the State
submittal are also available for public
inspection during normal business
hours, by appointment at the Air
Resources Division, Department of
Environmental Services, 6 Hazen Drive,
P.O. Box 95, Concord, NH 03302-0095.
FOR FURTHER INFORMATION CONTACT:
Anne McWilliams, Air Quality Unit,
U.S. Environmental Protection Agency,
EPA New England Regional Office, 5
Post Office Square—Suite 100, (Mail
Code OEP05-02), Boston, MA 02109—
3912, telephone number (617) 918—
1697, fax number (617) 918—0697, email
mcwilliams.anne@epa.gov.
SUPPLEMENTARY INFORMATION:
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Throughout this document, wherever
“we,” “us,” or “our” is used, we mean
the EPA.

I. What is the background for EPA’s
proposed action?

A. The Regional Haze Problem

Regional haze is visibility impairment
that is produced by a multitude of
sources and activities which are located
across a broad geographic area and emit
fine particles and their precursors (e.g.,
sulfur dioxide, nitrogen oxides, and in
some cases, ammonia and volatile
organic compounds). Fine particle
precursors react in the atmosphere to
form fine particulate matter (PM,s) (e.g.,
sulfates, nitrates, organic carbon,
elemental carbon, and soil dust), which
also impair visibility by scattering and
absorbing light. Visibility impairment
reduces the clarity, color, and visible
distance that one can see. PM; 5 can also
cause serious health effects and
mortality in humans and contributes to
environmental effects such as acid
deposition.

Data from the existing visibility
monitoring network, the “Interagency
Monitoring of Protected Visual
Environments” (IMPROVE) monitoring
network, show that visibility
impairment caused by air pollution
occurs virtually all the time at most
national park and wilderness areas. The
average visual range in many Class I
areas (i.e., national parks and memorial
parks, wilderness areas, and
international parks meeting certain size
criteria) in the Western United States is
100-150 kilometers, or about one-half to
two-thirds of the visual range that
would exist without manmade air
pollution. In most of the eastern Class
I areas of the United States, the average
visual range is less than 30 kilometers,
or about one-fifth of the visual range
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that would exist under estimated
natural conditions. See 64 FR 35715,
(July 1, 1999).

B. Background Information

In section 169A(a)(1) of the 1977
Amendments to the CAA, Congress
created a program for protecting
visibility in the nation’s national parks
and wilderness areas. This section of the
CAA establishes as a national goal the
“prevention of any future, and the
remedying of any existing, impairment
of visibility in mandatory Class I
Federal areas* which impairment
results from manmade air pollution.”
On December 2, 1980, EPA promulgated
regulations to address visibility
impairment in Class I areas that is
“reasonably attributable” to a single
source or small group of sources, i.e.,
“reasonably attributable visibility
impairment” (RAVI). See 45 FR 80084,
(Dec. 2, 1980). These regulations
represented the first phase in addressing
visibility impairment. EPA deferred
action on regional haze that emanates
from a variety of sources until
monitoring, modeling and scientific
knowledge about the relationships
between pollutants and visibility
impairment were improved.

Congress added section 169B to the
CAA in 1990 to address regional haze
issues. EPA promulgated a rule to
address regional haze on July 1, 1999
(64 FR 35714), the Regional Haze Rule.
The Regional Haze Rule revised the
existing visibility regulations to
integrate into the regulation provisions
addressing regional haze impairment
and established a comprehensive
visibility protection program for Class I
areas. The requirements for regional
haze, found at 40 CFR 51.308 and
51.309, are included in EPA’s visibility
protection regulations at 40 CFR
51.300-309. Some of the main elements
of the regional haze requirements are
summarized in Section II. The

1 Areas designated as mandatory Class I Federal
areas consist of national parks exceeding 6000
acres, wilderness areas and national memorial parks
exceeding 5000 acres, and all international parks
that were in existence on August 7, 1977 (42 U.S.C.
7472(a)). In accordance with section 169A of the
CAA, EPA, in consultation with the Department of
Interior, promulgated a list of 156 areas where
visibility is identified as an important value (44 FR
69122, November 30, 1979). The extent of a
mandatory Class I area includes subsequent changes
in boundaries, such as park expansions (42 U.S.C.
7472(a)). Although States and Tribes may designate
as Class I additional areas which they consider to
have visibility as an important value, the
requirements of the visibility program set forth in
section 169A of the CAA apply only to “‘mandatory
Class I Federal areas.” Each mandatory Class I
Federal area is the responsibility of a “Federal Land
Manager” (FLM). (42 U.S.C. 7602(i)). When we use
the term “Class I area” in this action, we mean a
“mandatory Class I Federal area.”

requirement to submit a regional haze
SIP applies to all 50 States, the District
of Columbia and the Virgin Islands.
Forty CFR 51.308(b) requires States to
submit the first implementation plan
addressing regional haze visibility
impairment no later than December 17,
2007. On January 15, 2009, EPA found
that 37 States, the District of Columbia
and the U.S. Virgin Islands failed to
submit this required implementation
plan. See 74 FR 2392 (Jan. 15, 2009). In
particular, EPA found that New
Hampshire failed to submit a plan that
met the requirements of 40 CFR 51.308.
See 74 FR 2393. On January 14, 2011,
the Air Resources Division of the New
Hampshire Department of
Environmental Services (NHDES)
submitted revisions to the New
Hampshire State Implementation Plan
(SIP) to address regional haze as
required by 40 CFR 51.308. A revision
to this submittal was made on August
26, 2011. EPA has reviewed New
Hampshire’s submittal and is proposing
to find that it is consistent with the
requirements of 40 CFR 51.308 as
outlined in Section II

C. Roles of Agencies in Addressing
Regional Haze

Successful implementation of the
regional haze program will require long-
term regional coordination among
States, tribal governments and various
federal agencies. As noted above,
pollution affecting the air quality in
Class I areas can be transported over
long distances, even hundreds of
kilometers. Therefore, to effectively
address the problem of visibility
impairment in Class I areas, States need
to develop strategies in coordination
with one another, taking into account
the effect of emissions from one
jurisdiction on the air quality in
another.

Because the pollutants that lead to
regional haze can originate from sources
located across broad geographic areas,
EPA has encouraged the States and
Tribes across the United States to
address visibility impairment from a
regional perspective. Five regional
planning organizations (RPOs) were
developed to address regional haze and
related issues. The RPOs first evaluated
technical information to better
understand how their States and Tribes
impact Class I areas across the country,
and then pursued the development of
regional strategies to reduce emissions
of PM; s and other pollutants leading to
regional haze.

The Mid-Atlantic/Northeast Visibility
Union (MANE-VU) RPO is a
collaborative effort of State
governments, tribal governments, and

various federal agencies established to
initiate and coordinate activities
associated with the management of
regional haze, visibility and other air
quality issues in the Northeastern
United States. Member State and Tribal
governments include: Connecticut,
Delaware, the District of Columbia,
Maine, Maryland, Massachusetts, New
Hampshire, New Jersey, New York,
Pennsylvania, Penobscot Indian Nation,
Rhode Island, and Vermont.

II. What are the requirements for
regional haze SIPs?

A. The CAA and the Regional Haze Rule
(RHR)

Regional haze SIPs must assure
reasonable progress towards the
national goal of achieving natural
visibility conditions in Class I areas.
Section 169A of the CAA and EPA’s
implementing regulations require States
to establish long-term strategies for
making reasonable progress toward
meeting this goal. Implementation plans
must also give specific attention to
certain stationary sources that were in
existence on August 7, 1977, but were
not in operation before August 7, 1962,
and require these sources, where
appropriate, to install Best Available
Retrofit Technology (BART) controls for
the purpose of eliminating or reducing
visibility impairment. The specific
regional haze SIP requirements are
discussed in further detail below.

B. Determination of Baseline, Natural,
and Current Visibility Conditions

The RHR establishes the deciview
(dv) as the principal metric for
measuring visibility. This visibility
metric expresses uniform changes in
haziness in terms of common
increments across the entire range of
visibility conditions, from pristine to
extremely hazy conditions. Visibility is
determined by measuring the visual
range (or deciview), which is the
greatest distance, in kilometers or miles,
at which a dark object can be viewed
against the sky. The deciview is a useful
measure for tracking progress in
improving visibility, because each
deciview change is an equal incremental
change in visibility perceived by the
human eye. Most people can detect a
change in visibility at one deciview.2

The deciview is used in expressing
Reasonable Progress Goals (RPGs)
(which are interim visibility goals
towards meeting the national visibility
goal), defining baseline, current, and
natural conditions, and tracking changes

2The preamble to the RHR provides additional
details about the deciview. See 64 FR 35714, 35725
(July 1, 1999).
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in visibility. The regional haze SIPs
must contain measures that ensure
“reasonable progress” toward the
national goal of preventing and
remedying visibility impairment in
Class I areas caused by manmade air
pollution by reducing anthropogenic
emissions that cause regional haze. The
national goal is a return to natural
conditions, i.e., manmade sources of air
pollution would no longer impair
visibility in Class I areas.

To track changes in visibility over
time at each of the 156 Class I areas
covered by the visibility program and as
part of the process for determining
reasonable progress, States must
calculate the degree of existing visibility
impairment at each Class I area within
the State at the time of each regional
haze SIP submittal and periodically
review progress every five years midway
through each 10-year planning period.
To do this, the RHR requires States to
determine the degree of impairment (in
deciviews) for the average of the 20
percent least impaired (“‘best”) and 20
percent most impaired (“worst”)
visibility days over a specified time
period at each of their Class I areas. In
addition, States must also develop an
estimate of natural visibility conditions
for the purposes of comparing progress
toward the national goal. Natural
visibility is determined by estimating
the natural concentrations of pollutants
that cause visibility impairment and
then calculating total light extinction
based on those estimates. EPA has
provided guidance to States regarding
how to calculate baseline, natural and
current visibility conditions in
documents titled, Guidance for
Estimating Natural Visibility Conditions
Under the Regional Haze Rule,
September 2003, (EPA—454/B—03-005)
available at www.epa.gov/ttncaaa1/t1/
memoranda/rh_envcurhr gd.pdf
(hereinafter referred to as “EPA’s 2003
Natural Visibility Guidance”), and
Guidance for Tracking Progress Under
the Regional Haze Rule, September 2003
(EPA—454/B—03-004), available at
www.epa.gov/ttncaaal/t1/memoranda/
rh_tpurhr gd.pdf (hereinafter referred to
as “EPA’s 2003 Tracking Progress
Guidance”).

For the first regional haze SIPs that
were due by December 17, 2007,
“baseline visibility conditions’”” were the
starting points for assessing “current”
visibility impairment. Baseline visibility
conditions represent the degree of
impairment for the 20 percent least
impaired days and 20 percent most
impaired days at the time the regional
haze program was established. Using
monitoring data from 2000 through
2004, States are required to calculate the

average degree of visibility impairment
for each Class I area within the State,
based on the average of annual values
over the five year period. The
comparison of initial baseline visibility
conditions to natural visibility
conditions indicates the amount of
improvement necessary to attain natural
visibility, while the future comparison
of baseline conditions to the then
current conditions will indicate the
amount of progress made. In general, the
2000-2004 baseline period is
considered the time from which
improvement in visibility is measured.

C. Determination of Reasonable Progress
Goals (RPGs)

The vehicle for ensuring continuing
progress towards achieving the natural
visibility goal is the submission of a
series of regional haze SIPs from the
States that establish RPGs for Class I
areas for each (approximately) 10-year
planning period. The RHR does not
mandate specific milestones or rates of
progress, but instead calls for States to
establish goals that provide for
“reasonable progress” toward achieving
natural (i.e., “background”) visibility
conditions for their Class I areas. In
setting RPGs, States must provide for an
improvement in visibility for the most
impaired days over the (approximately)
10-year period of the SIP, and ensure no
degradation in visibility for the least
impaired days over the same period.

States have significant discretion in
establishing RPGs, but are required to
consider the following factors
established in the CAA and in EPA’s
RHR: (1) The costs of compliance; (2)
the time necessary for compliance; (3)
the energy and non-air quality
environmental impacts of compliance;
and (4) the remaining useful life of any
potentially affected sources. States must
demonstrate in their SIPs how these
factors are considered when selecting
the RPGs for the best and worst days for
each applicable Class I area. See 40 CFR
51.308(d)(1)(i)(A). States have
considerable flexibility in how they take
these factors into consideration, as
noted in EPA’s July 1, 2007
memorandum from William L. Wehrum,
Acting Administrator for Air and
Radiation, to EPA Regional
Administrators, EPA Regions 1-10,
entitled Guidance for Setting
Reasonable Progress Goals under the
Regional Haze Program (p. 4-2, 5—
1)(EPA’s Reasonable Progress
Guidance). In setting the RPGs, States
must also consider the rate of progress
needed to reach natural visibility
conditions by 2064 (referred to as the
“uniform rate of progress” or the “glide
path”) and the emission reduction

measures needed to achieve that rate of
progress over the 10-year period of the
SIP. The year 2064 represents a rate of
progress which States are to use for
analytical comparison to the amount of
progress they expect to achieve. In
setting RPGs, each State with one or
more Class I areas (‘“Class I State’’) must
also consult with potentially
“contributing States,” i.e., other nearby
States with emission sources that may
be contributing to visibility impairment
at the Class I State’s areas. See 40 CFR
51.308(d)(1)(iv).

D. Best Available Retrofit Technology
(BART)

Section 169A of the CAA directs
States to evaluate the use of retrofit
controls at certain larger, often
uncontrolled, older stationary sources in
order to address visibility impacts from
these sources. Specifically, the CAA
requires States to revise their SIPs to
contain such measures as may be
necessary to make reasonable progress
towards the natural visibility goal,
including a requirement that certain
categories of existing stationary sources
built between 1962 and 1977 procure,
install, and operate the ‘“Best Available
Retrofit Technology’ as determined by
the State. (CAA 169A(b)(2)a)).3 States
are directed to conduct BART
determinations for such sources that
may be anticipated to cause or
contribute to any visibility impairment
in a Class I area. Rather than requiring
source-specific BART controls, States
also have the flexibility to adopt an
emissions trading program or other
alternative program as long as the
alternative provides greater reasonable
progress towards improving visibility
than BART.

On July 6, 2005, EPA published the
Guidelines for BART Determinations
Under the Regional Haze Rule at
Appendix Y to 40 CFR part 51
(hereinafter referred to as the “BART
Guidelines”) to assist States in
determining which of their sources
should be subject to the BART
requirements and in determining
appropriate emission limits for each
applicable source. In making a BART
applicability determination for a fossil
fuel-fired electric generating plant with
a total generating capacity in excess of
750 megawatts (MW), a State must use
the approach set forth in the BART
Guidelines. A State is encouraged, but
not required, to follow the BART
Guidelines in making BART

3The set of “major stationary sources” potentially
subject to BART are listed in CAA section
169A(g)(7).
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determinations for other types of
sources.

States must address all visibility
impairing pollutants emitted by a source
in the BART determination process. The
most significant visibility impairing
pollutants are sulfur dioxide (SO,),
nitrogen oxides (NOx), and particulate
matter (PM). EPA has stated that States
should use their best judgment in
determining whether volatile organic
compounds (VOCs), or ammonia (NH3)
and ammonia compounds impair
visibility in Class I areas.

The RPOs provided air quality
modeling to the States to help them in
determining whether potential BART
sources can be reasonably expected to
cause or contribute to visibility
impairment in a Class I area. Under the
BART Guidelines, States may select an
exemption threshold value for their
BART modeling, below which a BART
eligible source would not be expected to
cause or contribute to visibility
impairment in any Class I area. The
State must document this exemption
threshold value in the SIP and must
state the basis for its selection of that
value. Any source with emissions that
model above the threshold value would
be subject to a BART determination
review. The BART Guidelines
acknowledge varying circumstances
affecting different Class I areas. States
should consider the number of emission
sources affecting the Class I areas at
issue and the magnitude of the
individual sources’ impacts. Any
exemption threshold set by the State
should not be higher than 0.5 deciviews.
See 70 FR 39161 (July 6, 2005).

In their SIPs, States must identify
potential BART sources, described as
“BART-eligible sources” in the RHR,
and document their BART control
determination analyses. The term
“BART-eligible source” used in the
BART Guidelines means the collection
of individual emission units at a facility
that together comprises the BART-
eligible source. See 70 FR 39161 (July 6,
2005). In making BART determinations,
section 169A(g)(2) of the CAA requires
that States consider the following
factors: (1) The costs of compliance; (2)
the energy and non-air quality
environmental impacts of compliance;
(3) any existing pollution control
technology in use at the source; (4) the
remaining useful life of the source; and
(5) the degree of improvement in
visibility which may reasonably be
anticipated to result from the use of
such technology. States are free to
determine the weight and significance
to be assigned to each factor. See 70 FR
39170 (July 6, 2005).

A regional haze SIP must include
source-specific BART emission limits
and compliance schedules for each
source subject to BART. Once a State
has made its BART determination, the
BART controls must be installed and in
operation as expeditiously as
practicable, but no later than five years
after the date of EPA approval of the
regional haze SIP, as required by CAA
(section 169(g)(4)) and the RHR (40 CFR
51.308(e)(1)(iv)). In addition to what is
required by the RHR, general SIP
requirements mandate that the SIP must
also include all regulatory requirements
related to monitoring, recordkeeping,
and reporting for the BART controls on
the source. States have the flexibility to
choose the type of control measures
they will use to meet the requirements
of BART.

E. Long-Term Strategy (LTS)

Forty CFR 51.308(d)(3) of the RHR
requires that States include a LTS in
their SIPs. The LTS is the compilation
of all control measures a State will use
to meet any applicable RPGs. The LTS
must include “enforceable emissions
limitations, compliance schedules, and
other measures as necessary to achieve
the reasonable progress goals” for all
Class I areas within, or affected by
emissions from, the State. See 40 CFR
51.308(d)(3).

When a State’s emissions are
reasonably anticipated to cause or
contribute to visibility impairment in a
Class I area located in another State, the
RHR requires the impacted State to
coordinate with the contributing States
in order to develop coordinated
emissions management strategies. See
40 CFR 51.308(d)(3)(@1). In such cases,
the contributing State must demonstrate
that it has included in its SIP all
measures necessary to obtain its share of
the emission reductions needed to meet
the RPGs for the Class I area. The RPOs
have provided forums for significant
interstate consultation, but additional
consultations between States may be
required to sufficiently address
interstate visibility issues. This is
especially true where two States belong
to different RPOs.

States should consider all types of
anthropogenic sources of visibility
impairment in developing their LTS,
including stationary, minor, mobile, and
area sources. At a minimum, States
must describe how each of the seven
factors listed below is taken into
account in developing their LTS: (1)
Emission reductions due to ongoing air
pollution control programs, including
measures to address RAVI; (2) measures
to mitigate the impacts of construction
activities; (3) emissions limitations and

schedules for compliance to achieve the
RPG; (4) source retirement and
replacement schedules; (5) smoke
management techniques for agricultural
and forestry management purposes
including plans as currently exist
within the State for these purposes; (6)
enforceability of emissions limitations
and control measures; (7) the
anticipated net effect on visibility due to
projected changes in point, area, and
mobile source emissions over the period
addressed by the LTS. See 40 CFR
51.308(d)(3)(v).

F. Coordinating Regional Haze and
Reasonably Attributable Visibility
Impairment (RAVI) LTS

As part of the RHR, EPA revised 40
CFR 51.306(c) regarding the LTS for
RAVI to require that the RAVI plan must
provide for a periodic review and SIP
revision not less frequently than every
three years until the date of submission
of the State’s first plan addressing
regional haze visibility impairment,
which was due December 17, 2007, in
accordance with 40 CFR 51.308(b) and
(c). On or before this date, the State
must revise its plan to provide for
review and revision of a coordinated
LTS for addressing reasonably
attributable and regional haze visibility
impairment, and the State must submit
the first such coordinated LTS with its
first regional haze SIP. Future
coordinated LTS’s, and periodic
progress reports evaluating progress
towards RPGs, must be submitted
consistent with the schedule for SIP
submission and periodic progress
reports set forth in 40 CFR 51.308(f) and
51.308(g), respectively. The periodic
reviews of a State’s LTS must report on
both regional haze and RAVI
impairment and must be submitted to
EPA as a SIP revision.

G. Monitoring Strategy and Other
Implementation Plan Requirements

Forty CFR 51.308(d)(4) of the RHR
includes the requirement for a
monitoring strategy for measuring,
characterizing, and reporting of regional
haze visibility impairment that is
representative of all mandatory Class I
Federal areas within the State. The
strategy must be coordinated with the
monitoring strategy required in 40 CFR
51.305 for RAVI. Compliance with this
requirement may be met through
participation in the IMPROVE network.
The monitoring strategy is due with the
first regional haze SIP, and it must be
reviewed every five years. The
monitoring strategy must also provide
for additional monitoring sites if the
IMPROVE network is not sufficient to
determine whether RPGs will be met.
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The SIP must also provide for the
following:

¢ Procedures for using monitoring
data and other information in a State
with mandatory Class I areas to
determine the contribution of emissions
from within the State to regional haze
visibility impairment at Class I areas
both within and outside the State;

e Procedures for using monitoring
data and other information in a State
with no mandatory Class I areas to
determine the contribution of emissions
from within the State to regional haze
visibility impairment at Class I areas in
other States;

¢ Reporting of all visibility
monitoring data to the Administrator at
least annually for each Class I area in
the State, and where possible, in
electronic format;

¢ Developing a statewide inventory of
emissions of pollutants that are
reasonably anticipated to cause or
contribute to visibility impairment in
any Class I area. The inventory must
include emissions for a baseline year,
emissions for the most recent year for
which data are available, and estimates
of future projected emissions. A State
must also make a commitment to update
the inventory periodically; and

e Other elements, including
reporting, recordkeeping, and other
measures necessary to assess and report
on visibility.

Forty CFR 51.308(f) of the RHR
requires control strategies to cover an
initial implementation period extending
to the year 2018, with a comprehensive
reassessment and revision of those
strategies, as appropriate, every 10 years
thereafter. Periodic SIP revisions must
meet the core requirements of 40 CFR
51.308(d) with the exception of BART.
The BART provisions of 40 CFR
51.308(e), as noted above, apply only to
the first implementation period.
Periodic SIP revisions will assure that
the statutory requirement of reasonable
progress will continue to be met.

H. Consultation With States and Federal
Land Managers (FLMs)

The RHR requires that States consult
with FLMs before adopting and
submitting their SIPs. See 40 CFR
51.308(i). States must provide FLMs an
opportunity for consultation, in person
and at least 60 days prior to holding any
public hearing on the SIP. This
consultation must include the
opportunity for the FLMs to discuss
their assessment of impairment of
visibility in any Class I area and to offer
recommendations on the development
of the RPGs and on the development
and implementation of strategies to
address visibility impairment. Further, a

State must include in its SIP a
description of how it addressed any
comments provided by the FLMs.
Finally, a SIP must provide procedures
for continuing consultation between the
State and FLMs regarding the State’s
visibility protection program, including
development and review of SIP
revisions, five-year progress reports, and
the implementation of other programs
having the potential to contribute to
impairment of visibility in Class I areas.

ITI. What is EPA’s analysis of New
Hampshire’s regional haze SIP
submittal?

On January 29, 2010, NHDES’s Air
Resources Division submitted revisions
to the New Hampshire SIP to address
regional haze as required by 40 CFR
51.308. Amended SIP revisions were
submitted on January 14, 2011, and
August 26, 2011. EPA has reviewed
New Hampshire’s submittals and is
proposing to find that it is consistent
with the requirements of 40 CFR 51.308
as outlined in Section II. A detailed
analysis follows.

New Hampshire is responsible for
developing a regional haze SIP which
addresses visibility in New Hampshire’s
two Class I areas. These areas are the
Great Gulf Wilderness and the
Presidential Range—Dry River
Wilderness, both located within the
White Mountains National Forest. The
State must also address New
Hampshire’s impact on any other nearby
Class I areas.

A. New Hampshire’s Affected Class I
Areas

New Hampshire is home to two Class
I areas: (1) Great Gulf Wilderness Area
(Great Gulf); and (2) Presidential
Range—Dry River Wilderness Area (Dry
River).

In addition to these areas, the MANE—
VU RPO contains five other Class I areas
in three States: Lye Brook Wilderness
Area in Vermont; Acadia National Park,
Moosehorn Wilderness Area and
Roosevelt Campobello International
Park in Maine; and the Brigantine
Wilderness Area in New Jersey.

The New Hampshire regional haze
SIP establishes RPGs for visibility
improvement at its Class I areas and a
LTS to achieve those RPGs within the
first regional haze implementation
period ending in 2018. In developing
the RPG for each Class I area, New
Hampshire considered both emission
sources inside and outside of New
Hampshire that may cause or contribute
to visibility impairment in New
Hampshire’s Class I area. The State also
identified and considered emission
sources within New Hampshire that

may cause or contribute to visibility
impairment in Class I areas in
neighboring States as required by 40
CFR 51.308(d)(3). The MANE-VU RPO
worked with the State in developing the
technical analyses used to make these
determinations, including State-by-State
contributions to visibility impairment in
specific Class I areas, which included
the two areas in New Hampshire and
those areas affected by emissions from
New Hampshire.

B. Determination of Baseline, Natural
and Current Visibility Conditions

As required by the RHR and in
accordance with EPA’s 2003 Natural
Visibility Guidance, New Hampshire
calculated baseline/current and natural
conditions for its Class I areas.

1. Estimating Natural Visibility
Conditions

Natural background refers to visibility
conditions that existed before human
activities affected air quality in the
region. The national goal, as set out in
the Clean Air Act, is a return to natural
visibility conditions.

Estimates of natural visibility
conditions are based on annual average
concentrations of fine particle
components. The IMPROVE 4 equation
is a formula for estimating light
extinction from species measured by the
IMPROVE monitors. As documented in
EPA’s 2003 Natural Visibility Guidance,
EPA determined, with concurrence from
the IMPROVE Steering Committee, that
States may use a ‘“‘refined approach” to
the then current IMPROVE formula to
estimate the values that characterize the
natural visibility conditions of the Class
I areas. The purpose of the refinement
to the “old IMPROVE equation” is to
provide more accurate estimates of the
various factors that affect the calculation
of light extinction. The new IMPROVE
equation takes into account the most
recent review of the science 5 and

4 The Interagency Monitoring of Protected Visual
Environments (IMPROVE) program is a cooperative
measurement effort governed by a steering
committee composed of representatives from
Federal (including representatives from EPA and
the FLMs) and RPOs. The IMPROVE monitoring
program was established in 1985 to aid the creation
of Federal and State implementation plans for the
protection of visibility in Class I areas. One of the
objectives of IMPROVE is to identify chemical
species and emission sources responsible for
existing man-made visibility impairment. The
IMPROVE program has also been a key participant
in visibility-related research, including the
advancement of monitoring instrumentation,
analysis techniques, visibility modeling, policy
formulation and source attribution field studies.

5 The science behind the revised IMPROVE
equation is summarized in numerous published
papers. See, eg., J. L. Hand & W. C. Malm, Review
of the IMPROVE Equation for Estimating Ambient
Light Extinction Coefficients—Final Report, March
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accounts for the effect of particle size
distribution on light extinction
efficiency of sulfate, nitrate, and organic
carbon. It also adjusts the mass
multiplier for organic carbon
(particulate organic matter) by
increasing it from 1.4 to 1.8. New terms
are added to the equation to account for
light extinction by sea salt and light
absorption by gaseous nitrogen dioxide.
Site-specific values are used for
Rayleigh scattering (scattering of light
due to atmospheric gases) to account for
the site-specific effects of elevation and
temperature. Separate relative humidity
enhancement factors are used for small
and large size distributions of
ammonium sulfate and ammonium
nitrate and for sea salt. The terms for the
remaining contributors, elemental
carbon (light-absorbing carbon), fine
soil, and coarse mass terms, do not
change between the original and new
IMPROVE equations. New Hampshire
opted to use this refined approach,
referred to as the “new IMPROVE
equation,” for its two areas.

Natural visibility conditions using the
new IMPROVE equation were calculated
separately for each Class I area by
MANE-VU. EPA is proposing to find
that the best and worst 20 percent
natural visibility values for Great Gulf
and Dry River (shown in Table 1) were
calculated using the EPA guidelines.

2. Estimating Baseline Conditions

Great Gulf and Dry River do not
contain an IMPROVE monitor. In cases
where onsite monitoring is not
available, 40 CFR 51.308(d)(2)(i)
requires States to use the most
representative monitoring available for
the 2000-2004 period to establish
baseline visibility conditions, in
consultation with EPA. New Hampshire
used, and EPA concurs with the use of,
2000-2004 data from the IMPROVE
monitor located at Camp Dodge in
Pinkham Notch, New Hampshire as
representative of Great Gulf and Dry
River. The Camp Dodge IMPROVE
monitor is adjacent to the Great Gulf
area.

As explained in Section IL.B, for the
first regional haze SIP, baseline
visibility conditions are the same as
current conditions. A five-year average
of the 2000-2004 monitoring data was
calculated for each of the 20 percent
worst and 20 percent best visibility days
for Great Gulf and Dry River. IMPROVE
data records for the period 2000-2004
meet the EPA requirements for data
completeness. See page 2—8 of EPA’s
2003 Tracking Progress Guidance.

3. Summary of Baseline and Natural
Conditions

For the New Hampshire Class I areas,
baseline visibility conditions on the 20
percent worst days are 22.8 deciviews at
Great Gulf and Dry River. Natural
visibility conditions for these areas are
estimated to be 12.0 dv on the 20
percent worst visibility days. The
natural and background conditions for
Great Gulf and Dry River for both the 20
percent worst and 20 percent best days
are presented in Table 1 below.

TABLE 1—NATURAL BACKGROUND AND BASELINE CONDITIONS FOR GREAT GULF AND DRY RIVER

Class | areas

2000-2004 Baseline (dv)

Natural conditions (dv)

Worst 20%

Best 20% Worst 20% Best 20%

Great Gulf and Dry River ........ccccocvevinecicneenens

22.8

7.7 12.0 3.7

4. Uniform Rate of Progress

In setting the RPGs, New Hampshire
considered the uniform rate of progress
needed to reach natural visibility
conditions by 2064 (“glide path”’) and
the emission reduction measures
needed to achieve that rate of progress
over the period of the SIP to meet the
requirements of 40 CFR
51.308(d)(1)(i)(B). As explained in
EPA’s Reasonable Progress Guidance
document, the uniform rate of progress
is not a presumptive target, and RPGs
may be greater, lesser, or equivalent to
the glide path.

For Great Gulf and Dry River, the
overall visibility improvement
necessary to reach natural conditions is
the difference between the baseline
visibility of 22.8 dv and natural
background visibility of 12.0 dv, or an
improvement of 10.8 dv for the 20
percent worst visibility days. New
Hampshire must also ensure no
degradation in visibility for the best 20

2006 (Interagency Monitoring of Protected Visual
Environments (IMPROVE), Colorado State
University, Cooperative Institute for Research in the
Atmosphere, Fort Collins, CO), available at http://
vista.cira.colostate.edu/improve/publications/
GrayLit/016_IMPROVEeqReview/
IMPROVEeqReview.htm; Marc Pitchford, Natural

percent visibility days over the same
period in accordance with 40 CFR
51.308(d)(1).

New Hampshire’s SIP submittal
presents two graphs, one for the 20
percent best days, and one for the 20
percent worst days, for its Class I areas.
New Hampshire constructed the graphs
for the worst days (i.e., the glide path)
in accordance with EPA’s 2003 Tracking
Progress Guidance by plotting a straight
graphical line from the baseline level of
visibility impairment for 2000-2004 to
the level of natural visibility conditions
in 2064. For the best days, the graph
includes a horizontal, straight line
spanning from baseline conditions in
2004 out to 2018 to depict no
degradation in visibility over the
implementation period of the SIP. New
Hampshire’s SIP shows that the State’s
RPG for its Class I areas provide for
improvement in visibility for the 20
percent worst days over the period of
the implementation plan and ensure no

Haze Levels II: Application of the New IMPROVE
Alogrithm to Natural Species Concentrations
Estimates: Final Report of the Natural Haze Levels
II Committee to the RPO Monitoring/Data Analysis
Workgroup, Sept. 2006, available at http://
vista.cira.colostate.edu/improve/Publications/

degradation in visibility for the 20
percent best visibility days over the
same period in accordance with 40 CFR
51.308(d)(1).

C. Reasonable Progress Goals

As a State containing two Class I
areas, 40 CFR 51.308(d)(1) of the RHR
requires New Hampshire to develop the
reasonable progress goals for visibility
improvement during the first planning
period.

1. Relative Contributions of Pollutants
to Visibility Impairment

An important step toward identifying
reasonable progress measures is to
identify the key pollutants contributing
to visibility impairment at each Class I
area. To understand the relative benefit
of further reducing emissions from
different pollutants, MANE-VU
developed emission sensitivity model
runs using EPA’s Community Multiscale
Air Quality (CMAQ) air quality model®

GrayLit/029_NaturalCondlIl/
naturalhazelevelsIlreport.ppt.

6 CMAQ is a photochemical grid model. The
model uses simulations of chemical reactions,
emissions of PMz.s and PM, s precursors, and the
Pennsylvania State University/National Center for

Continued


http://vista.cira.colostate.edu/improve/Publications/GrayLit/029_NaturalCondII/naturalhazelevelsIIreport.ppt
http://vista.cira.colostate.edu/improve/Publications/GrayLit/029_NaturalCondII/naturalhazelevelsIIreport.ppt
http://vista.cira.colostate.edu/improve/Publications/GrayLit/029_NaturalCondII/naturalhazelevelsIIreport.ppt
http://vista.cira.colostate.edu/improve/Publications/GrayLit/029_NaturalCondII/naturalhazelevelsIIreport.ppt
http://vista.cira.colostate.edu/improve/publications/GrayLit/016_IMPROVEeqReview/IMPROVEeqReview.htm
http://vista.cira.colostate.edu/improve/publications/GrayLit/016_IMPROVEeqReview/IMPROVEeqReview.htm
http://vista.cira.colostate.edu/improve/publications/GrayLit/016_IMPROVEeqReview/IMPROVEeqReview.htm
http://vista.cira.colostate.edu/improve/publications/GrayLit/016_IMPROVEeqReview/IMPROVEeqReview.htm
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to evaluate visibility and air quality
impacts from various groups of
emissions and pollutant scenarios in the
Class I areas on the 20 percent worst
visibility days.

Regarding which pollutants are most
significantly impacting visibility in the
MANE-VU region, MANE-VU’s
contribution assessment demonstrated
that sulfate is the major contributor to
PM, 5 mass and visibility impairment at
Class I areas in the Northeast and Mid-
Atlantic Region.” Sulfate particles
commonly account for more than 50
percent of particle-related light
extinction at northeastern Class I areas
on the clearest days and for as much as,
or more than, 80 percent on the haziest
days. For example, at the Brigantine
National Wildlife Refuge Class I area
(the MANE—-VU Class I area with the
greatest visibility impairment), on the
20 percent worst visibility days in 2000
through 2004, sulfate accounted for 66
percent of the particle extinction. After
sulfate, organic carbon (OC) consistently
accounts for the next largest fraction of
light extinction. Organic carbon
accounted for 13 percent of light
extinction on the 20 percent worst
visibility days for Brigantine, followed
by nitrate that accounts for 9 percent of
light extinction.

The emissions sensitivity analyses
conducted by MANE-VU predict that
reductions in SO, emissions from EGU
and non-EGU industrial point sources
will result in the greatest improvements
in visibility in the Class I areas in the
MANE-VU region, more than any other
visibility-impairing pollutant. As a
result of the dominant role of sulfate in
the formation of regional haze in the
Northeast and Mid-Atlantic Region,
MANE-VU concluded that an effective
emissions management approach would
rely heavily on broad-based regional
SO- control efforts in the eastern United
States.

Through source apportionment
modeling, MANE-VU assisted States in
determining their contribution to the
visibility impairment of each Class I
area in the MANE-VU region. New
Hampshire and the other MANE-VU
States adopted a weight-of-evidence
approach which relied on several
independent methods for assessing the
contribution of different sources and
geographic source regions to regional
haze in the northeastern and mid-
Atlantic portions of the United States.

Atmospheric Research Mesoscale Meteorological
Model to produce speciated PM, s concentrations.
For more information, see www.epa.gov/asmdnerl/
CMAQ/cmaq_model.html

7 See the NESCAUM Document ‘‘Regional Haze
and Visibility in the Northeast and Mid-Atlantic
States,” January 31, 2001.

Details about each technique can be
found in the NESCAUM Document
Contributions to Regional Haze in the
Northeast and Mid-Atlantic United
States, August 2006 (hereinafter referred
to as “Contribution Report”).8

The MANE-VU Class I States
determined that any State contributing
at least 2% of the total sulfate observed
on the 20 percent worst visibility days
in 2002 were contributors to visibility
impairment at the Class I area.
Connecticut, Rhode Island, Vermont,
and the District of Columbia were
determined to contribute less than 2%
of sulfate at any of the Northeast Class
I areas. States found to contribute 2% or
more of the sulfate at any of the MANE—
VU Class I areas were: Georgia, Illinois,
Indiana, Kentucky, Maine, Maryland,
Massachusetts, Michigan, New
Hampshire, New Jersey, New York,
North Carolina, Ohio, Pennsylvania,
Tennessee, Virginia, and West Virginia.

The contribution of New Hampshire
emissions to the total sulfate was
determined to contribute to the
visibility impairment in not only the
New Hampshire Class I areas (3.95% of
total sulfate), but Acadia National Park
in Maine as well (2.25% of total sulfate).
The impact of sulfate on visibility is
discussed in greater detail below.

EPA is proposing to find that NHDES
has adequately demonstrated that
emissions from New Hampshire sources
contribute to visibility impairment in
nearby Class I Areas.

2. Procedure for Identifying Sources to
Evaluate for Reasonable Progress
Controls

In developing the 2018 reasonable
progress goal, New Hampshire relied
primarily upon the information and
analysis developed by MANE-VU to
meet this requirement. Based on the
Contribution Report, MANE-VU
focused on SO, as the dominant
contributor to visibility impairment at
all MANE-VU Class I areas during all
seasons. In addition, the Contribution
Report found that only 25 percent of the
sulfate at the MANE-VU Class I areas
originate in the MANE-VU States.
Sources in the Midwest and Southeast
regions were responsible for 15 to 25
percent, respectively. Point sources
dominated the inventory of SO,
emissions. Therefore, MANE-VU’s
strategy includes additional measures to
control sources of SO, both within the
MANE-VU region and in other States
that were determined to contribute to
regional haze at the MANE-VU Class I
Areas.

8 This document has been provided as part of the
docket to this proposed rulemaking.

Based on information from the
Contribution Report and additional
emission inventory analysis, MANE-VU
and New Hampshire identified the
following source categories for further
examination for reasonable controls:

e Coal and oil-fired Electrical
Generating Units (EGUs);

¢ Point and area source industrial,
commercial and institutional boilers;

e Cement and Lime Kilns;

¢ Heating Oil; and

¢ Residential wood combustion.
MANE-VU analyzed these sources
categories as potential sources of
emission reductions for making
reasonable progress based on the ““four
statutory factors” according to 40 CFR
51.308(d)(3)(V).

3. Application of the Four Clean Air Act
Factors in the Reasonable Progress
Analysis

As discussed in Section II.C above,
New Hampshire must consider the
following factors in developing the
RPGs: (1) The cost of compliance; (2) the
time necessary for compliance; (3) the
energy and non-air quality
environmental impacts of compliance;
and (4) the remaining useful life of any
potentially affected sources. MANE—
VU’s four factor analysis can be found
in “Assessment of Reasonable Progress
for Regional Haze in MANE-VU Class I
Areas,” July 9, 2007, otherwise known
as the Reasonable Progress Report.?

New Hampshire and the other
MANE-VU States reviewed the
Reasonable Progress Report, consulted
with one another about possible control
measures, and agreed to the following
measures as recommended strategies for
making reasonable progress:
implementation of BART requirements;
a 90 percent reduction in SO, emissions
from 167 EGU emission points? (or if
it is infeasible to achieve that level of
reduction from a unit, alternative
measures will be pursued in such State);
and a low sulfur fuel oil strategy. These
measures are collectively known as the
MANE-VU “Ask.”

MANE-VU used model projections to
calculate the RPG for the Class I areas
in the MANE-VU region. The projected
improvement in visibility due to
emission reductions expected by the
end of the first period, 2018, is shown
in Table 2.

9 This report has been included as part of the
docket for this rulemaking.

10 MANE-VU identified these 167 units based on
source apportionment modeling using two different
meteorological data sets. From each of the modeling
runs, MANE-VU identified the top 100 units which
contribute to visibility impairment. Differences in
model output resulted in a total of 167 units being
identified for further control.


http://www.epa.gov/asmdnerl/CMAQ/cmaq_model.html
http://www.epa.gov/asmdnerl/CMAQ/cmaq_model.html

Federal Register/Vol. 77, No. 39/ Tuesday, February 28, 2012 /Proposed Rules

11817

TABLE 2—PROJECTED REASONABLE PROGRESS GOAL AND UNIFORM RATE OF PROGRESS (URP) FOR NEW HAMPSHIRE
CLASS | AREAS FRoOM NESCAUM 2018 VISIBILITY PROJECTIONS IN DECIVIEWS

2000-2004 Natural
Class | areas Baseline 2018 CMAQ URP background
Great Gulf and Dry River ................. 20% Worst Visibility Days ............... 22.8 19.23 20.3 12.0
20% Best Visibility Days 7.7 T2 | s 3.7

At the time of MANE-VU modeling
(discussed in further detail in Section
II1.E.2), some of the other States with
sources potentially impacting visibility,
in the Class I areas in both New
Hampshire and the rest of the MANE—
VU domain, had not yet made final
control determinations for BART, and
thus, these controls are not included in
the modeling prepared by MANE-VU
and used by New Hampshire. This is a
conservative approach because
additional emission reductions could
result from the application of BART
controls. The modeling conducted by
MANE-VU demonstrates that the 2018
control scenario (2018 projection)
provides for an improvement in
visibility greater than the uniform rate
of progress for the New Hampshire Class
I areas for the most impaired days over
the period of the implementation plan
and ensures no degradation in visibility
for the least impaired days over the
same period.

Consistent with EPA guidance at the
time, the MANE-VU modeling included
reductions from the Clean Air Interstate
Rule (CAIR) in estimating the RPGs for
2018. The regional haze provisions
specify that a State may not adopt a RPG
that represents less visibility
improvement than is expected to result
from other CAA requirements during
the implementation period. See 40 CFR
51.308(d)(1)(vi). Therefore, in estimating
the RPGs for 2018, many States took
into account emission reductions
anticipated from CAIR. MANE-VU
initially reduced emissions from highest
impacting 167 EGUs by ninety percent.
However, many of the units targeted for
the 90% reduction were part of the
CAIR program. Since the 90% reduction
was larger, in total tons of emissions
reduced, than the reductions expected
from CAIR, MANE-VU added the excess
emissions back into the inventory to
account for trading of the emission
credits across the modeling domain.
This way, MANE-VU States would not
overestimate the emission reductions or
the related visibility improvement if
States used the CAIR program as their
response to the MANE-VU’s “Ask” of
ninety percent reduction from the 167
EGUs in the eastern United States.

The RPGs for Great Gulf and Dry
River in New Hampshire are based on

modeled projections of future emissions
that were developed using the best
available information at the time the
analysis was completed. While MANE—
VU’s emission inventory used for
modeling included estimates of future
emission growth, projections can change
as additional information regarding
future conditions becomes available. It
would be both impractical and resource-
intensive to require a State to
continually adjust the RPG every time
an event affecting these future
projections changed. EPA recognized
the problems of a rigid requirement to
meet a long-term goal based on modeled
projections of future visibility
conditions, and addressed the
uncertainties associated with RPGs in
several ways. EPA made clear in the
RHR that the RPG is not a mandatory
standard which must be achieved by a
particular date. See 64 FR 35733. At the
same time, EPA established a
requirement for a five-year, midcourse
review and, if necessary, correction of
the States’ regional haze plans. See 40
CFR 52.308(g). In particular, the RHR
calls for a five-year progress review after
submittal of the initial regional haze
plan. The purpose of this progress
review is to assess the effectiveness of
emission management strategies in
meeting the RPG and to provide an
assessment of whether current
implementation strategies are sufficient
for the State or affected States to meet
their RPGs. If a State concludes, based
on its assessment, that the RPGs for a
Class I area will not be met, the RHR
requires the State to take appropriate
action. See 40 CFR 52.308(h). The
nature of the appropriate action will
depend on the basis for the State’s
conclusion that the current strategies are
insufficient to meet the RPGs. In its SIP
submittal, New Hampshire commits to
the midcourse review and submitting
revisions to the regional haze plan
where necessary. Therefore, EPA is
proposing to approve New Hampshire’s
RPG for the first regional haze planning
period irrespective of the status of CAIR
and irrespective of the associated issues
regarding the adequacy of other State’s
plans. For similar reasons, EPA believes
the approvability of the New Hampshire
plan is not affected by the status of the

Cross State Air Pollution Rule, which
was promulgated on August 8, 2011 (76
FR 48208), and stayed on December 30,
2011. (EME Homer City Generation, L.P.
v. EPA, Civ. No. 11-1302, slip op. (DC
Cir. Dec. 30, 2011), available at
www.epa.gov/airtransport/pdfs/
CourtDecision.pdf.)

D. Best Available Retrofit Technology
(BART)

1. Identification of All Bart Eligible
Sources

Determining BART-eligible sources is
the first step in the BART process. The
New Hampshire BART-eligible sources
were identified in accordance with the
methodology in Appendix Y of the
Regional Haze Rule, Guidelines for
BART Determinations Under the
Regional Haze Rule, Part II, How to
Identify BART-Eligible Sources. See 70
FR 39158. This guidance consists of the
following criteria:

e The unit falls into one of the listed
source categories;

¢ The unit was constructed or
reconstructed between 1962 and 1977;
and

e The unit has the potential to emit
over 250 tons per year of sulfur dioxide,
nitrogen oxides, particulate matter,
volatile organic compounds, or
ammonia.

The BART Guidelines requires States
to address SO,, NOx, and particulate
matter. States are allowed to use their
best judgment in deciding whether VOC
or ammonia emissions from a source are
likely to have an impact on visibility in
the area. The State of New Hampshire
addressed SO», NOx, and used
particulate matter less than 10 microns
in diameter (PMo) as an indicator for
particulate matter to identify BART
eligible units, as the BART Guidelines
require. Consistent with the BART
Guidelines, the State of New Hampshire
did not evaluate emissions of VOCs and
ammonia in BART determinations due
to the lack of impact on visibility in the
area due to anthropogenic sources. The
majority of VOC emissions in New
Hampshire are biogenic in nature,
especially near the New Hampshire
Class I areas. Therefore, the ability to
further reduce total ambient VOC
concentrations at Class I areas is


http://www.epa.gov/airtransport/pdfs/CourtDecision.pdf
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limited. Point, area, and mobile sources
of VOCs in New Hampshire are already
comprehensively controlled as part of
ozone attainment and maintenance
strategy. In respect to ammonia, the
overall ammonia inventory is very
uncertain, but the amount of
anthropogenic emissions at sources that

were BART-eligible is relatively small,
and no additional sources were
identified that had greater than 250 tons
per year ammonia and required a BART
analysis.

The identification of BART sources in
New Hampshire was undertaken as part
of a multi-State analysis conducted by

the Northeast States for Coordinated Air
Use Management (NESCAUM).
NESCAUM worked with NH DES
licensing engineers to review all sources
and determine their BART eligibility.
NH DES identified two sources as
BART-eligible. These sources are listed
below.

TABLE 3—BART-ELIGIBLE SOURCES IN NEW HAMPSHIRE

Source and unit Location BART source category 2002“5?};)3'0”8 Biﬁqsga\éltSI(?j”vl)ty
PSNH—Merrimack Station, Unit | Bow, NH ............cccceeeee. 320 MW EGU .................. S0,: 20,902 ......oeeeeveeene Acadia NP: 2.25.
MK2. NOx: 2,871 ...... Great Gulf: 1.81.
PM: 210 ........... Lye Brook: 0.61.
PSNH—Newington Station, Newington, NH ................ 400 MW EGU .......cceeuee. S0,: 5,226 .... Acadia NP: 1.22.
Unit NT1. NOx: 943 ...... Great Gulf: 0.99.
PM: 338 ..o Lye Brook: 0.28.

2. Identification of Sources Subject to
BART

New Hampshire, working with
MANE-VU, found that every MANE—
VU State with BART-eligible sources
contributes to visibility impairment at
one or more Class I areas to a significant
degree (see the Contribution Report).
According to Section III of the 2005
Regional Haze Rule, once the State has
compiled its list of BART-eligible
sources, it needs to determine whether
to make BART determinations for all of
the sources or to consider exempting
some of them from BART because they
may not reasonably be anticipated to
cause or contribute to any visibility
impairment in a Class I area. Because
both of the BART-eligible sources in
New Hampshire contribute to visibility
impairment to a significant degree, they
are both subject to BART.

3. The New Hampshire BART Analysis
Protocol

Forty CFR 51.308(e)(1)(ii)(A) requires
that, for each BART-eligible source
within the State, any BART
determination must be based on an
analysis of the best system of
continuous emission control technology
available and the associated emission
reductions achievable. In addition to
considering available technologies, this
analysis must evaluate five specific
factors for each source: (1) The costs of
compliance; (2) the energy and non-air
quality environmental impacts of
compliance; (3) any existing pollution
control technology in use at the source;
(4) the remaining useful life of the
source; and (5) the degree of visibility
improvement which may reasonably be
anticipated from the use of BART.

To address the fifth factor, the degree
of visibility improvement which may be
reasonably anticipated from the use of

BART, NH DES conducted California
Puff Model (CALPUFF) and CALGRID
photochemical grid1* modeling analyses
to assess the visibility effects of BART
controls for both PSNH Merrimack
Station Unit MK2 and PSNH Newington
Station Unit NT1. For theses analyses,
NH DES ran the CALPUFF model for
each unit under uncontrolled (current
allowable) and controlled conditions
(post-control scenarios being assessed).
Results were tabulated for the average of
the 20% worst natural visibility days at
each nearby Class I area and the 20%
worst baseline visibility modeled day at
each nearby Class I area. For any pair of
control levels evaluated, the difference
in the level of impairment predicted is
the degree of improvement in visibility
expected.

4. Source Specific BART Determinations

The following section discusses the
BART determinations for sources in
New Hampshire.

a. Public Service of New Hampshire
(PSNH) Merrimack Station

i. Background

PSNH Merrimack Station has two
coal-fired steam-generating boilers. Only
one of the boilers (MK2) is subject to
BART, the other unit (MK1) was put
into operation prior to 1962.

Unit MK2 is a wet bottom, cyclone-
type boiler with a heat input rating of
3,473 MMBtu/hr and an electrical
output of 320 MW. The unit is currently
equipped with selective catalytic
reduction (SCR) for NOx control, and
two electrostatic precipitators (ESPs)
operated in series to capture particulate
matter (PM) in the flue gases.

11 Additional detail regarding the CALPUFF and
CALGRID modeling is provided in Attachment X-
BART Analysis for Sources in New Hampshire of
the SIP submittal.

ii. Boiler MK2

(1) PM BART Review: PM levels are
currently controlled with two dry ESPs
in combination with fly ash reinjection.
These existing ESPs were previously
upgraded to include state-of-the-art
electronic controls. Adding a third ESP
was found to be unreasonable due to
space limitations. The current permit
limit for this unit is 0.227 1b of total
suspended particulate (TSP)/million
british thermal unit (MMBtu). Limited
stack tests indicate that the actuall TSP
emission rate is much lower, averaging
0.034 1b TSP/MMBtu. The NH DES
model scenario of upgrading the current
ESPs to 90% control resulted in a
visibility improvement of 0.16 dv at
Acadia, 0.12 dv at Great Gulf, and 0.03
dv at Lye Brook.

NH DES determined that the
installation of additional PM controls is
unlikely to result in substantial
visibility improvement. However, based
on the limited available stack test data,
NH DES determined that the current
emission limit of 0.227 lb/MMBtu was
not reflective of the performance
capabilities of the control equipment.
The MANE-VU recommended
particulate matter limit for non-CAIR
EGUs is 0.02-0.04 1b/MMBtu.12 New
Hampshire has adopted a new
regulation 13 which places Units MK1
and MK2 within a regulatory “bubble”
for the purposes of TSP compliance.
The revised emission limit is 0.08 lb
TSP/MMBtu for both Units MK1 and
MK2. New Hampshire defined this level
of control as BART.

12 The MANE-VU Workgroup Recommended
level of BART control can be found in Attachment
W—"“MANE-VU Five-Factor Analysis of BART-
eligible Sources” of the SIP submittal.

13Env-A 2300 Mitigation of Regional Haze,
effective January 8, 2011.
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(2) SO> BART Review: Emissions of
SO, from MK2 are currently controlled
by a fuel sulfur limit of 2.0 Ib sulfur/
MMBtu. The most stringent retrofit
control technology for SO, controls is
wet flue gas desulfurization (FGD). New
Hampshire law requires the installation
of a wet FGD for mercury removal 14 on
unit MK1 and MK2. As a co-benefit, the
FGD is required to achieve at least 90%
SO, control. Because this installation is
already mandated and the removal rate
approaches the MANE-VU
recommended limit of 95% for non-
CAIR EGUs, New Hampshire
determined that the BART SO, emission
limit for this unit is at least 90%
control. Current permit conditions
require the facility to submit calendar
monthly emission rates for the
preceding 12 months by December 31,
2014. At that time, New Hampshire will
determine the maximum sustainable
rate of control. As specified by permit
conditions, in no case may this rate be
less than 90% control. In addition,
emissions from MK1 will also be
controlled via the FGD.

(3) NOx BART Review: PSNH
currently operates SCR on MK2. It was
installed in 1994 to meet other air
quality requirements (ozone season
NOx). Selective non-catalytic reduction
(SNCR) is the only other post
combustion control technology available
for controlling NOx and is generally
considered to be less effective. The
existing SCR has received previous
retrofits to improve performance.
Additional upgrades would require
major redesign and construction. Capital
cost would be comparable to installing
anew SCR and would achieve only
marginal additional reduction. Because
Unit MK2 has an existing SCR system
and can operated year-round at
reasonable cost, full time operation of
the existing SCR was determined by
New Hampshire to be BART for NOx
control. In addition, New Hampshire
reduced the permitted NOx emission
limit from a 0.86 lb/MMBtu annual
average to a 0.30 Ib/MMBtu 30-day
rolling average.

14 See NH RSA Chapter 125-1, Air Toxics Control
Act (www.gencourt.state.nh.us/rsa/html/x/125-1/
125-i-mrg.htm), and in NH Code of Administrative
Rules Chapter Env-A 1400, Regulated Toxic Air
Pollutants. (http://des.nh.gov/organization/
commissioner/legal/rules/documents/env-
a1400.pdf).

iii. EPA Assessment

For PM, New Hampshire decided to
provide some level of flexibility to
Merrimack Station which has a source
subject to BART (MK2) and a source not
subject to BART (MK1). If only MK1
operated, the emission limit required by
New Hampshire would represent a
decrease of 70.4% from the MK1
emission limit of 0.27 Ib/MMBtu. At
worst, when only MK2 is operating, the
emission limit represents a decrease of
64.8% from the currently permitted
limit of 0.227 Ib/MMBtu. Additionally,
the emission limit chosen by New
Hampshire also results in a lower
emission rate from the combined units
than if New Hampshire had only
required MK2 to meet the limit
suggested by MANE-VU.15 Therefore
New Hampshire’s proposed BART
control limits for PM are reflective of
the MANE-VU recommended
limitation. Considering the current
controls on emissions from Merrimack
Station—two ESPs in series—as well as
the reductions guaranteed by New
Hampshire’s limits, EPA is proposing to
find that New Hampshire’s BART limits
for PM at Merrimack Station are
reasonable.

EPA is also proposing to find that
New Hampshire’s analyses and
conclusions of BART emission limits for
SO, and NOx for units located at the
Merrimack Station facility are
reasonable. EPA has reviewed the New
Hampshire analyses and concluded they
were conducted in a manner consistent
with the RHR and EPA’s BART
Guidelines.

b. PSNH Newington Station
i. Background

PSNH Newington is comprised of one
400 MW electrical generating unit, NT1.
Unit NT1 is principally operated during
periods of peak electrical demand. The
unit is capable of burning oil and/or

15 For the “bubble,” the combined emission rate
if both units are operating is 377 lb/hr:

0.08 Ib/MMBtu x 4,711 MMBtu/hr = 377 Ib/hr.

Without the “bubble,” the sum of the individual
emission rates applying MANE-VU’s presumptive
PM emission limit of 0.04 Ib/MMBtu would be 473
Ib/hr:

(0.04 Ib/MMBtu x 3,473 MMBtu/hr) +
MMBtu x 1,238 MMBtu/hr) = 473 lb/hr.

New Hampshire’s approach therefore results in a
decrease of almost 100 lb/hr beyond what
application of the MANE-VU suggested limit would
require.

(0.27 1b/

natural gas. However, because of
physical limitations on the boiler’s
design, the unit can only operate up to
50 percent maximum heat input when
firing only natural gas.

Current emission controls consist of:
low-NOx burners, an overfire air system,
and water injection for NOx control; a
sulfur in fuel oil limit of 2.0% for SO,
control; and an ESP for PM control.

ii. Boiler NT1

(1) PM BART Review: PM is currently
controlled with an ESP. An ESP is
considered the most stringent control
available. The current permit limit is
0.22 1b TSP/MMBtu. A single available
stack test yielded a controlled TSP
emission rate in the vicinity of 0.06 lb
TSP/MMBtu. The facility’s Title V
operating permit requires a compliance
stack test for PM emissions be
performed and the permit limit to be
amended, as appropriate, prior to March
31, 2012.

(2) SO, BART Review: SO, is
currently controlled by a 2.0% sulfur by
weight fuel oil limit for No. 6 oil, a 0.4%
sulfur by weight in fuel oil limit for No.
2 oil, and the use of natural gas. New
Hampshire identified FGD, a 1.0%
sulfur limit, a 0.5% sulfur limit, and
0.3% sulfur limit as feasible controls.

There is little experience with the cost
data for installing flue gas
desulfurization at oil-fired power plants.
Using the FGD installation at Merrimack
station as a guide, New Hampshire
estimated that the capital cost would
roughly be $422 million.16

New Hampshire analyzed switching
from 2% sulfur by weight No. 6 oil to
1%, 0.7%, 0.5%, or 0.3% sulfur by
weight No. 6 oil as potential BART
controls. A summary of the cost, the
expected visibility improvement at the
highest visibility impacted Class I
area—Acadia National Park, and the
cumulative visibility improvement, are
detailed in Table 4, below.

16 At this cost, conservatively assuming a 100%
removal efficiency (NT1 emitted 5226 tons of SO,
per year during the baseline period), the $/ton for
FGD is approximately $80,750/ton. In addition, the
2005 NESCAUM report, “Assessment of Control
Options for BART-Eligible Sources,”
www.nescaum.org/documents/bart-control-
assessment.pdf/, estimated the cost of FGD for oil-
fired units could be twice that of coal-fired units.
EPA is proposing to find as reasonable New
Hampshire’s determination that the installation of
FGD is cost prohibitive.


http://des.nh.gov/organization/commissioner/legal/rules/documents/env-a1400.pdf
http://des.nh.gov/organization/commissioner/legal/rules/documents/env-a1400.pdf
http://des.nh.gov/organization/commissioner/legal/rules/documents/env-a1400.pdf
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TABLE 4—INCREASED COST AND VISIBILITY IMPROVEMENT EXPECTED FROM INSTALLATION OF SO, CONTROLS

Increased cost/hr $/ton SO, reduced Visibility Cumulative visi-

% Sulfur imp}&ovgr_nent ~ bility X

; : cadia improvemen

Low High Low High (dv) (dv)

2% 10 1% e $0.00 $2,993 $0.00 $1,030 0.3 0.59
2% 10 0.7% ... 1,346 4,712 402 1,407 | oo | e
2% 10 0.5% ... 2,020 6,059 528 1,583 0.46 0.89

2% t0 0.3% 2,693 11,445 627 2,664 0.52 1.0

In addition to cost and expected
visibility improvement, New Hampshire
looked at other non-environmental
impacts such as fuel availability, current
fuel oil usage, and the existing
inventory. While 0.5% sulfur by weight
No. 6 fuel oil is widespread in northern
New England, 0.3% sulfur by weight
fuel oil is still very limited in
availability. In addition, with recent
utilization levels around 10% capacity,
it is uncertain when NT1 will consume
the existing supply of higher sulfur fuel
oil stored on site.

New Hampshire has determined that
an SO, emission limit of 0.5 1b SO,/
MMBtu is the appropriate level of BART
control. This emission limit is
comparable to requiring the use of 0.5%
sulfur by weight No. 6 fuel oil while
giving the facility flexibility to blend the
existing fuel oil with natural gas.

(3) NOx BART Review: NT1 currently
operates low-NOx burners, an over-fire
air system, and water injection to
minimize NOx formation. The facility’s
existing permit limits NOx emission to
a daily average of 0.35 Ib/MMBtu when
burning oil and 0.25 Ib/MMBtu when
burning a combination of oil and gas.
Other potential NOx controls include
SNCR and SCR. New Hampshire
estimates the cost of control to be
$1,030/ton and $1,180 ton for SNCR and
SCR, respectively. The annualized cost
is $0.7 million for SNCR and to $1.3
million for SCR. However, both SNCR
and SCR will increase ammonia
emissions which can result in
additional visibility impairment.
Modeling indicates that the greatest
expected visibility improvement from
SCR is 0.34 dv at Acadia, with a
cumulative potential improvement of
0.76 dv across three impacted Class I
areas. New Hampshire determined that
the current system of low-NOx burners,
over-fire air, and water injection
represents BART.

iii. EPA Assessment

EPA is proposing to find that New
Hampshire’s determination of PM BART
controls for Newington Station is
reasonable. ESP is considered the most
stringent control technology and EPA

assumes that the permit limit set after
stack testing will reflect the fullest
extent of reductions that the facility can
meet with the use of the ESP.

While New Hampshire did not require
the lowest sulfur content fuel
potentially available, EPA believes that
New Hampshire’s consideration of
additional factors, such as the limited
availability of 0.3% sulfur No. 6 fuel oil
and the limited additional improvement
in visibility, is reasonable. Therefore
EPA is proposing to approve New
Hampshire’s determination of SO»
BART controls for Newington Station.

Finally, while the cost per ton for the
installation of SNCR or SCR is likely not
cost prohibitive, given the limited
visibility improvement projected as
compared to the current controls and
with the limited use of the unit, EPA is
proposing to find that New Hampshire’s
determination that current controls
satisfy NOx BART is reasonable.

5. Enforceability of BART

As part of New Hampshire’s January
14, 2011 supplemental Regional Haze
SIP submittal, NH DES included the
newly adopted “Env-A 2300 Mitigation
of Regional Haze”” and the Merrimack
Station temporary permit TP—-0008,
which detail emission limits, and
recordkeeping and reporting
requirements associated with the
installation of the identified BART
controls. EPA is proposing to approve
the submitted rule and permit as part of
this rulemaking action. If finalized, as
proposed, these conditions will become
federally enforceable.

E. Long-Term Strategy (LTS)

As described in Section ILE of this
action, the LTS is a compilation of
State-specific control measures relied on
by the State to obtain its share of
emission reductions to support the
RPGs established by Maine, New
Hampshire, Vermont, and New Jersey
(the nearby Class I area States). New
Hampshire’s LTS for the first
implementation period addresses the
emissions reductions from federal,
State, and local controls that take effect
in the State from the baseline period
starting in 2002 until 2018. New

Hampshire participated in the MANE—
VU regional strategy development
process. As a participant, New
Hampshire supported a regional
approach toward deciding which
control measures to pursue for regional
haze, which was based on technical
analyses documented in the following
reports: (a) The MANE-VU Contribution
Report; (b) the Reasonable Progress
Report; (c) Five-Factor Analysis of
BART-Eligible Sources: Survey of
Options for Conducting BART
Determinations, available at
www.nescaum.org/documents/bart-
final-memo-06-28-07.pdf; and (d)
Assessment of Control Technology
Options for BART-Eligible Sources:
Steam Electric Boilers, Industrial
Boilers, Cement Plants and Paper, and
Pulp Facilities, available at
www.nescaum.org/documents/bart-
control-assessment.pdyf.

The LTS was developed by New
Hampshire, in coordination with
MANE-VU, identifying the emissions
units within New Hampshire that are
currently likely to have the largest
impacts on visibility at nearby Class I
areas, estimating emissions reductions
for 2018, based on all controls required
under federal and State regulations for
the 2002-2018 period (including
BART), and comparing projected
visibility improvement with the uniform
rate of progress for the nearby Class I
area.

New Hampshire’s LTS includes
measures needed to achieve its share of
emissions reductions agreed upon
through the consultation process with
MANE-VU Class I States and includes
enforceable emissions limitations,
compliance schedules, and other
measures necessary to achieve the
reasonable progress goals established by
Maine, Vermont, and New Jersey for
their Class I areas.

1. Emissions Inventory for 2018 With
Federal and State Control Requirements

The State-wide emissions inventories
used in the regional haze technical
analyses were developed by MARAMA
for MANE-VU with assistance from
New Hampshire. The 2018 emissions


http://www.nescaum.org/documents/bart-final-memo-06-28-07.pdf
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inventory was developed by projecting
2002 emissions forward based on
assumptions regarding emissions
growth due to projected increases in
economic activity and emission
reductions expected from federal and
State regulations. MANE-VU'’s
emissions inventories included
estimates of NOx, coarse particulate
matter (PMo), PM> s, and SO,, VOC, and
NH;s. The BART Guidelines direct States
to exercise judgment in deciding
whether VOC and NH3 impair visibility
in their Class I area(s). As discussed
further in Section III.C.1 above, MANE-
VU demonstrated that anthropogenic
emissions of sulfates are the major
contributor to PM, s mass and visibility
impairment at Class I areas in the
Northeast and Mid-Atlantic region. It
was also determined that the total NH3
emissions in the MANE-VU region are
extremely small.

MANE-VU developed emissions
inventories for four inventory source
classifications: (1) Stationary point
sources; (2) stationary area sources; (3)
non-road mobile sources; and (4) on-
road mobile sources. The New York
Department of Environmental
Conservation also developed an
inventory of biogenic emissions for the
entire MANE-VU region. Stationary
point sources are those sources that emit
greater than a specified tonnage per
year, depending on the pollutant, with
data provided at the facility level.
Stationary area sources are those
sources whose individual emissions are
relatively small, but due to the large
number of these sources, the collective
emissions from the source category
could be significant. Non-road mobile
sources are equipment that can move
but do not use the roadways. On-road
mobile source emissions are
automobiles, trucks, and motorcycles
that use the roadway system. The
emissions from these sources are
estimated by vehicle type and road type.
Biogenic sources are natural sources like
trees, crops, grasses, and natural decay
of plants. Stationary point sources
emission data is tracked at the facility
level. For all other source types,
emissions are summed on the county
level.

There are many federal and State
control programs being implemented
that MANE-VU and New Hampshire
anticipate will reduce emissions
between the baseline period and 2018.
Emission reductions from these control
programs in the MANE—-VU region were
projected to achieve substantial
visibility improvement by 2018 at all of
the MANE-VU Class I areas. To assess
emissions reductions from ongoing air
pollution control programs, BART, and

reasonable progress measures, MANE—
VU developed emissions projections for
2018 called “Best and Final.” The
emissions inventory provided by the
State of New Hampshire for the “Best
and Final” 2018 projections is based on
expected control requirements.

New Hampshire relied on emission
reductions from a number of ongoing
and expected air pollution control
programs as part of the State’s long term
strategy. For electrical generating units
(EGUs), New Hampshire’s Regulation
Chapter Env-A 3200, NOx Budget
Trading Program which limits ozone
season NOx emissions on all fossil-fuel-
fired EGUs greater than 15 MW to 0.15
Ib/MMBtu. However, a unit can meet
this limit via NOx credits.

New Hampshire also relied on the
following controls on non-EGU point
sources in estimating 2018 emissions
inventories: 2-year, 4-year, 7-year, and
10-year Maximum Achievable Control
Technology (MACT) Standards;
Combustion Turbine and Reciprocating
Internal Combustion Engine (RICE)
MACT; and Industrial Boiler/Process
Heater MACT.

On July 30, 2007, the U.S. District
Court of Appeals mandated the vacatur
and remand of the Industrial Boiler
MACT Rule. NRDC v. EPA, 489F.3d
1250 (D.C. Cir. 2007). This MACT was
vacated since it was directly affected by
the vacatur and remand of the
Commercial and Industrial Solid Waste
Incinerator (CISWI) Definition Rule.
EPA proposed a new Industrial Boiler
MACT rule to address the vacatur on
June 4, 2010, (75 FR 32006) and issued
a final rule on March 21, 2011 (76 FR
15608). On May 18, 2011, EPA stayed
the effective date of the Industrial Boiler
MACT pending review by the D.C.
Circuit or the completion of EPA’s
reconsideration of the rule. See 76 FR
28662.

On December 2, 2011, EPA issued a
proposed reconsideration of the MACT
standards for existing and new Boilers
at major (76 FR 80598) and area (76 FR
80532) source facilities, and for
Commercial and Industrial Solid Waste
Incinerators (76 FR 80452). On January
9, 2012, the U.S. District Court for the
District of Columbia vacated EPA’s stay
of the effectiveness date of the Industrial
Boiler MACT, reinstating the original
effective date and therefore requiring
compliance with the current rule in
2014. Sierra Club v. Jackson, Civ. No.
11-1278, slip op. (D.D.C. Jan. 9, 2012).

Even though New Hampshire’s
modeling is based on the old Industrial
Boiler MACT limits, New Hampshire
modeling conclusions are unlikely to be
affected because the expected
reductions in SO, and PM resulting

from the new MACT are small relative
to the New Hampshire inventory.
Therefore, EPA is proposing to find that
the expected reductions of the new rule
are acceptable since the final rule
requires compliance by 2014. This
provides New Hampshire time to assure
the required controls are in place prior
to the end of the first implementation
period in 2018. In addition, the RHR
requires that any resulting differences
between emissions projections and
actual emissions reductions that may
occur will be addressed during the five-
year review prior to the next 2018
regional haze SIP.

Controls on area sources expected in
2018 include VOC control for consumer
products (Env-A 4100), architectural
and industrial maintenance coatings
(Env-A 4200), portable fuel containers
(Env-A 4000), and solvent cleaning
(Env-A 1221).

Controls on mobile sources expected
in 2018 include: Stage I vapor recovery
systems at gasoline dispensing facilities
in the State and Stage II vapor recovery
at any gasoline dispensing facility in the
four southern counties classified as
ozone nonattainment areas
(Rockingham, Strafford, Hillsborough,
and Merrimack) (Env-A 1205, later re-
numbered to Env-Wm 1404);17 Federal
On-Board Refueling Vapor Recovery
(ORVR) Rule; Federal Tier 2 Motor
Vehicle Emissions Standards and
Gasoline Sulfur Requirements; Federal
Heavy-Duty Diesel Engine Emission
Standards for Trucks and Buses; and
Federal Emission Standards for Large
Industrial Spark-Ignition Engines and
Recreation Vehicles.

Controls on non-road sources
expected by 2018 include the following
federal regulations: Control of Air
Pollution: Determination of Significance
for Nonroad Sources and Emission
Standards for New Nonroad
Compression Ignition Engines at or
above 37 kilowatts (59 FR 31306, (June
17, 1994)); Control of Emissions of Air
Pollution from Nonroad Diesel Engines
(63 FR 56967, (October 23, 1998));
Control of Emissions from Nonroad
Large Spark-Ignition Engines and
Recreational Engines (67 FR 68241,
(November 8, 2002)); and Control of
Emissions of Air Pollution from

17 New Hampshire recently revised Env-Wm 1404
to no longer require Stage II vapor recovery controls
as of January 1, 2012. The previous version of the
rule, however, is still currently included in the New
Hampshire SIP. New Hampshire DES is currently
developing a SIP submittal for the revised rule
which would ensure that Clean Air Act
antibacksliding requirements are met. The SIP
submittal must provide for equivalent or greater
reductions than under the currently approved Stage
1I program. Therefore, consideration of these
reductions in the model is reasonable.
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Nonroad Diesel Engines and Fuels (69
FR 38958, (June 29, 2004)).

Tables 5 and 6 are summaries of the
2002 baseline and 2018 estimated

emissions inventories for New
Hampshire. The 2018 estimated
emissions include emissions growth as

well as emission reductions due to
ongoing emission control strategies and
reasonable progress goals.

TABLE 5—2002 EMISSION INVENTORY SUMMARY FOR NEW HAMPSHIRE

[Tons per year]

VOC NOx PMio PM. s SO, NH;
POINt ..o 1,599 9,759 3,332 2,938 46,560 74
Area ........ccceeeneen. 65,370 10,960 43,328 17,532 7,072 2,158
On-Road Mobile 16,762 33,283 814 562 777 1,447
Non-Road Mobile ..........cccevveeiieiiiiiiens 22,376 9,912 1,058 965 891 9
BiOGENICS ...ooviiiiieiie et 141,894 482 0 0 0 0
Total oo, 248,001 64,396 48,532 21,997 55,300 3,688

TABLE 6—2018 EMISSIONS INVENTORY SUMMARY FOR NEW HAMPSHIRE
[Tons per year]

VOC NOX PM10 PM2,5 80218 NH3
o) o | N 1,291 4,258 3,397 3,208 13,880 184
Area ......ccoeeeunee. 62,649 12,180 21,775 14,993 7,421 2,789
On-Road Mobile 6,564 7,671 282 263 537 1,916
Non-Road Mobile ... 15,003 6,344 697 634 246 11
Biogenics ... 141,894 482 0 0 0 0
Total oo 227,401 30,935 1926,151 19,098 22,084 4,900

2. Modeling To Support the LTS and
Determine Visibility Improvement for
Uniform Rate of Progress

MANE-VU performed modeling for
the regional haze LTS for the 11 Mid-
Atlantic and Northeast States and the
District of Columbia. The modeling
analysis is a complex technical
evaluation that began with selection of
the modeling system. MANE-VU used
the following modeling system:

e Meteorological Model: The Fifth-
Generation Pennsylvania State
University/National Center for
Atmospheric Research (NCAR)
Mesoscale Meteorological Model (MM5)
version 3.6 is a nonhydrostatic,
prognostic meteorological model
routinely used for urban- and regional-
scale photochemical, PM, s, and
regional haze regulatory modeling
studies.

e Emissions Model: The Sparse
Matrix Operator Kernel Emissions
(SMOKE) version 2.1 modeling system
is an emissions modeling system that
generates hourly gridded speciated
emission inputs of mobile, non-road
mobile, area, point, fire, and biogenic
emission sources for photochemical grid
models.

18 The 2018 SO, Emission Inventroy has been
adjusted to account for the lack of a low sulfur fuel
oil strategy. The State had estimated that the low
sulfur fuel oil strategy would result in an SO,
reduction of 6,449 tons from area sources and 2,030
ton reduction from non-EGU point sources.

e Air Quality Model: The EPA’s
Models-3/Community Multiscale Air
Quality (CMAQ) version 4.5.1 is a
photochemical grid model capable of
addressing ozone, PM, visibility and
acid deposition at a regional scale.

o Air Quality Model: The Regional
Model for Aerosols and Deposition
(REMSAD), is a Eulerian grid model that
was primarily used to determine the
attribution of sulfate species in the
Eastern U.S. via the species-tagging
scheme.

e Air Quality Model: The California
Puff Model (CALPUFF), version 5 is a
non-steady-state Lagrangian puff model
used to access the contribution of
individual States’ emissions to sulfate
levels at selected Class I receptor sites.

CMAQ modeling of regional haze in
the MANE-VU region for 2002 and 2018
was carried out on a grid of 12x12
kilometer (km) cells that covers the 11
MANE-VU States (Connecticut,
Delaware, Maine, Maryland,
Massachusetts, New Hampshire, New
Jersey, New York, Pennsylvania, Rhode
Island, and Vermont) and the District of
Columbia and States adjacent to them.
This grid is nested within a larger
national CMAQ modeling grid of 36x36

19 An adjustment factor was applied during the
processing of emissions data to restate fugitive
particulate matter emissions. Grid models have
been found to overestimate fugitive dust impacts
when compared with ambient samples; therefore,
an adjustment is typically applied to account for the

km grid cells that covers the continental
United States, portions of Canada and
Mexico, and portions of the Atlantic and
Pacific Oceans along the east and west
coasts. Selection of a representative
period of meteorology is crucial for
evaluating baseline air quality
conditions and projecting future
changes in air quality due to changes in
emissions of visibility-impairing
pollutants. MANE-VU conducted an in-
depth analysis which resulted in the
selection of the entire year of 2002
(January 1-December 31) as the best
period of meteorology available for
conducting the CMAQ modeling. The
MANE-VU States’ modeling was
developed consistent with EPA’s
Guidance on the Use of Models and
Other Analyses for Demonstrating
Attainment of Air Quality Goals for
Ozone, PM, s, and Regional Haze, April
2007 (EPA-454/B—07-002), available at
www.epa.gov/scram001/guidance/
guide/final-03-pm-rh-guidance.pdf, and
EPA document, Emissions Inventory
Guidance for Implementation of Ozone
and Particulate Matter National
Ambient Air Quality Standards
(NAAQS) and Regional Haze
Regulations, August 2005 and updated

removal of particles by vegetation and other terrain
features. The summary emissions for PM;o in Table
6 reflect this adjustment. A comparable adjustment
was not made to the PM,, value listed in Table 5.


http://www.epa.gov/scram001/guidance/guide/final-03-pm-rh-guidance.pdf
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November 2005 (EPA—454/R—05-001),
available at www.epa.gov/ttnchie1/
eidocs/eiguid/index.html (hereinafter
referred to as ”” EPA’s Modeling
Guidance”).

MANE-VU examined the model
performance of the regional modeling
for the areas of interest before
determining whether the CMAQ model
results were suitable for use in the
regional haze assessment of the LTS and
for use in the modeling assessment. The
modeling assessment predicts future
levels of emissions and visibility
impairment used to support the LTS
and to compare predicted, modeled
visibility levels with those on the
uniform rate of progress. In keeping
with the objective of the CMAQ
modeling platform, the air quality
model performance was evaluated using
graphical and statistical assessments
based on measured ozone, fine particles,
and acid deposition from various
monitoring networks and databases for
the 2002 base year. MANE—-VU used a
diverse set of statistical parameters from
the EPA’s Modeling Guidance to stress
and examine the model and modeling
inputs. Once MANE-VU determined the
model performance to be acceptable,
MANE-VU used the model to assess the
2018 RPGs using the current and future
year air quality modeling predictions,
and compared the RPGs to the uniform
rate of progress.

In accordance with 40 CFR
51.308(d)(3), the State of New
Hampshire provided the appropriate
supporting documentation for all
required analyses used to determine the
State’s LTS. The technical analyses and
modeling used to develop the glide path
and to support the LTS are consistent
with EPA’s RHR, and interim and final
EPA Modeling Guidance. EPA is
proposing to find that the MANE-VU
technical modeling to support the LTS
and determine visibility improvement
for the uniform rate of progress is
acceptable because the modeling system
was chosen and used according to EPA
Modeling Guidance. EPA agrees with
the MANE-VU model performance
procedures and results, and that the
CMAQ is an appropriate tool for the
regional haze assessments for the New
Hampshire LTS and regional haze SIP.

2. Meeting the MANE-VU ““Ask”

New Hampshire is home to two Class
I areas, therefore it is required to
establish RPGs. New Hampshire, in
cooperation with the MANE-VU States,
developed the MANE-VU ““Ask” that
will provide for reasonable progress
towards achieving natural visibility at
the MANE-VU Class I area. The “Ask”
consists of: (a) Timely implementation

of BART requirements; (b) a 90 percent
reduction in SO, emissions from each of
the EGU stacks identified by MANE-VU
comprising a total of 167 stacks; (c)
adoption of a low sulfur fuel oil
strategy; and (d) continued evaluation of
other control measures to reduce SO,
and NOx emissions.

a. Timely Implementation of BART

The New Hampshire BART
determinations are discussed in detail
in Section III.D. As previously noted,
EPA is proposing to find that the BART
determinations for Merrimack Station
Unit MK2 and Newington Station NT1
are reasonable.

b. Ninety Percent Reduction in SO,
Emissions From Each of the EGU Stacks
Identified by MANE-VU Comprising a
Total of 167 Stacks

New Hampshire has three EGU stacks
identified by MANE-VU as a top
contributor to visibility impairment in
any of the MANE-VU Class I areas: MK1
and MK2 at Merrimack Station; and
NT1 at Newington Station.

Merrimack Station is installing a wet
flue gas desulfurization system on MK1
and MK2 which will reduce SO,
emissions by at least 90%. Permit
conditions require the facility to submit
calendar monthly emission rates for the
preceding 12 months by December 31,
2014. At that time, New Hampshire will
determine the maximum sustainable
rate of control. As specified by current
permit conditions, in no case may this
rate be less than 90% control. It is
expected that the level of control will
approach 95%. The New Hampshire
BART determination for Newington
Station NT1 is an SO, emission limit of
0.50 Ib/MMBtu. This represents a 67%
reduction in SO, emission from NT1.

The combination of reductions from
the three identified stacks results in at
least an overall 87% reduction in SO,
emissions, comparable to the MANE—
VU projected 90% reduction.

c. Continued Evaluation of Other
Control Measures To Reduce SO, and
NOx Emissions Including the MANE—
VU Low Sulfur Fuel Oil Strategy

The MANE-VU low sulfur fuel oil
strategy includes: The Phase I reduction
of distillate oil to 0.05% sulfur by
weight (500 parts per million (ppm)) by
no later than 2014; and the Phase II
reductions of #4 residual oil to 0.25%
sulfur by weight by no later than 2018;
#6 residual oil to 0.5% sulfur by weight
by no later than 2018; and further
reduce the sulfur content of distillate oil
to 15 ppm by 2018.

The reduction in SO, emissions from
this low-sulfur fuel oil strategy by 2018

will yield corresponding reductions in
sulfate aerosol, the main culprit in fine-
particle pollution and regional haze.
The MANE-VU analysis demonstrates
that the reduction of the sulfur content
in fuel oil will lead to an average
reduction of 0.13-0.18 ug/m3 in the 24
hour PM, 5 concentration within New
Hampshire, improving health and local
visibility. In addition, the use of low
sulfur fuels will result in cost savings to
owners/operators of residential furnaces
and boilers due to reduced maintenance
costs and extended life of the units.

In its August 26, 2011 submittal, New
Hampshire committed to the
“[c]ontinued evaluation of other
possible control measures for haze-
causing emissions, including
participation in MANE-VU’s low sulfur
fuel oil strategy by 2018.” While New
Hampshire has not yet submitted a
federally enforceable low sulfur fuel oil
strategy, in addition to previously
discussed SO, reductions, SO»
emissions in New Hampshire have been
reduced through the conversion of coal-
fired Unit 5 at Schiller Station to a
biomass-firing unit and the shutdown of
Fraser LLC pulp and paper mill.20

EPA is proposing approval of the New
Hampshire Regional Haze SIP for the
first implementation period without
inclusion of an adopted low sulfur fuel
oil regulation.2? While the additional
reductions are somewhat less than the
reductions projected to result from
adoption of a low-sulfur fuel oil
strategy, this shortfall is not anticipated
to interfere with the ability of New
Hampshire and the other Class I States
to meet their respective reasonable
progress goals. We encourage adoption
of a low-sulfur fuel oil strategy by New
Hampshire as such a strategy will have
local air quality and some, limited
visibility benefits, however, we do not
believe it is a necessary component of
an approvable Regional Haze SIP for
New Hampshire for the first
implementation period.

EPA also notes that implementation of
recent federal measures, such as the

20 The annual 2002 SO, emissions from Schiller
Station Unit 5 and Fraser LLC were 2,796 tons and
638 tons, respectively.

210n January 15, 2009, EPA made a finding that,
among other States, New Hampshire had failed to
submit a Regional Haze SIP by the required
deadline. 74 FR 2392. We have proposed a consent
decree to resolve a deadline suit regarding this
finding as well as the finding of failure for 36 other
States, the District of Columbia, and the U.S. Virgin
Islands. National Parks Conservation Association v.
Jackson, Civ. No. 1:11-cv-1548 (D.D.C. 2011).
Because we do not believe a low-sulfur fuel oil
strategy is necessary for New Hampshire during this
first implementation period, EPA is moving forward
with this proposed approval of the State’s SIP
submittal in order to satisfy our obligations under
the Clean Air Act.


http://www.epa.gov/ttnchie1/eidocs/eiguid/index.html
http://www.epa.gov/ttnchie1/eidocs/eiguid/index.html
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Mercury and Air Toxics Standards
(MATS) and the revised one hour SO»
standard, is expected to result in further
SO, emission reductions during the first
planning period. Although expected
emission reductions cannot be relied
upon to demonstrate that New
Hampshire has obtained its share of the
emission reductions needed to meet the
RPG for the area, once these measures
are implemented and the reductions
quantified, EPA expects that New
Hampshire’s overall SO, emission
reductions will exceed those agreed to
in the RPO process.

3. Additional Considerations for the
LTS

Forty CFR 51.308(d)(3)(v) requires
States to consider the following factors
in developing the long term strategy:

e Emission reductions due to ongoing
air pollution control programs,
including measures to address
reasonably attributable visibility
impairment;

e Measures to mitigate the impacts of
construction activities;

¢ Emission limitations and schedules
for compliance to achieve the
reasonable progress goal;

¢ Source retirement and replacement
schedules;

e Smoke management techniques for
agricultural and forestry management
purposes including plans as currently
exist within the State for these
purposes;

¢ Enforceability of emissions
limitations and control measures; and

e The anticipated net effect on
visibility due to projected changes in
point area, and mobile source emissions
over the period addressed by the long
term strategy.

a. Emission Reductions Including RAVI

No source in New Hampshire has
been identified as subject to RAVI. A list
of New Hampshire’s ongoing air
pollution control programs is included
in Section IILE.1.

b. Construction Activities

The Regional Haze Rule requires New
Hampshire to consider measures to
mitigate the impacts of construction
activities on regional haze. MANE-VU’s
consideration of control measures for
construction activities is documented in
“Technical Support Document on
Measures to Mitigate the Visibility
Impacts of Construction Activities in the
MANE-VU Region,” Draft, October 20,
2006.22

The construction industry is already
subject to requirements for controlling

22 This document has been provided as part of the
docket to this proposed rulemaking.

pollutants that contribute to visibility
impairment. For example, federal
regulations require the reduction of SO»
emissions from construction vehicles.
At the State level, New Hampshire
currently regulates emissions of fugitive
dust through New Hampshire’s Code of
Administrative Rules Env-A 1002,
Fugitive Dust, which requires the
control of direct emissions of particulate
matter from mining, transportation,
storage, use, and removal activities.
MANE-VU’s Contribution Report
found that, from a regional haze
perspective, crustal material generally
does not play a major role. On the 20
percent best-visibility days during the
2000-2004 baseline period, crustal
material accounted for 6 to 11 percent
of the particle-related light extinction at
the MANE-VU Class I Areas. On the 20
percent worst-visibility days, however,
the contribution was reduced to 2 to 3
percent. Furthermore, the crustal
fraction is largely made up of pollutants
of natural origin (e.g., soil or sea salt)
that are not targeted under the Regional
Haze Rule. Nevertheless, the crustal
fraction at any given location can be
heavily influenced by the proximity of
construction activities; and construction
activities occurring in the immediate
vicinity of MANE-VU Class I area could
have a noticeable effect on visibility.
For this regional haze SIP, New
Hampshire concluded that its current
regulations are currently sufficient to
mitigate the impacts of construction
activities. Any future deliberations on
potential control measures for
construction activities and the possible
implementation will be documented in
the first regional haze SIP progress
report. EPA is proposing to find that
New Hampshire has adequately
addressed measures to mitigate the
impacts of construction activities.

c. Emission Limitations and Schedules
for Compliance To Achieve the RPG

In addition to the existing CAA
control requirements discussed in
Section III.E.1, New Hampshire has
adopted and submitted regulation Env-
A 2300 Mitigation of Regional Haze to
EPA as a SIP revision. This rule
establishes SO, NOx and PM emission
limits for Merrimack Station units MK1
and MK2 and Newington Station NT1.
EPA is proposing to approve this rule as
part of today’s action.

d. Source Retirement and Replacement
Schedule

Forty CFR 51.308(d)(3)(v)(D) of the
Regional Haze Rule requires New
Hampshire to consider source
retirement and replacement schedules
in developing the long term strategy.

Source retirement and replacement were
considered in developing the 2018
emissions. The following sources in
New Hampshire were shut down (or
replaced) after the 2002 base year and
therefore were not included in the 2018
inventory:

e PSNH Schiller Station Unit No. 5
replacement (Portsmouth, NH),

e Groveton Paperboard, Inc.
(Groveton, NH), and

e Wausau Paper Printing & Writing,
LLC (Groveton, NH).

Since the 2002 and 2018 inventories
were developed, Fraser N.H. LLC
(Berlin, NH) also shut down.

EPA is proposing to determine that
New Hampshire has satisfactorily
considered source retirement and
replacement schedules as part of the
LTS.

e. Smoke Management Techniques

The Regional Haze Rule requires
States to consider smoke management
techniques related to agricultural and
forestry management in developing the
long-term strategy. MANE-VU’s
analysis of smoke management in the
context of regional haze is documented
in “Technical Support Document on
Agricultural and Smoke Management in
the MANE-VU Region,” September 1,
2006.23

New Hampshire does not currently
have a Smoke Management Program
(SMP). However, SMPs are required
only when smoke impacts from fires
managed for resources benefits
contribute significantly to regional haze.
The emissions inventory presented in
the above-cited document indicates that
agricultural, managed and prescribed
burning emissions are very minor; the
inventory estimates that, in New
Hampshire, those emissions from those
source categories totaled 498.5 tons of
PM,o, 427.6 tons of PM, 5 and 30.1 tons
of SO» in 2002, which constitute 1.0%,
1.9% and 0.05% of the total inventory
for these pollutants, respectively.

Source apportionment results show
that wood smoke is a moderate
contributor to visibility impairment at
some Class I areas in the MANE-VU
region; however, smoke is not a large
contributor to haze in MANE-VU Class
I areas on either the 20% best or 20%
worst visibility days. Moreover, most of
wood smoke is attributable to
residential wood combustion. Therefore,
it is unlikely that fires for agricultural or
forestry management cause large
impacts on visibility in any of the Class
I areas in the MANE—-VU region. On rare
occasions, smoke from major fires

23 This document has been included as part of the
docket to this proposed rulemaking.
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degrades air quality and visibility in the
MANE-VU area. However, these fires
are generally unwanted wildfires that
are not subject to SMPs. Therefore, a
SMP is not required for New
Hampshire. EPA proposes to approve
New Hampshire’s decision that an
Agricultural and Forestry Smoke
Management Plan to address visibility
impairment is not required at this time.

f. Enforceability of Emission Limitations
and Control Measures

All emission limitations included as
part of New Hampshire’s Regional Haze
SIP are either currently federally
enforceable or will become federally
enforceable if this action is finalized as
proposed. EPA is proposing to find that
New Hampshire has adequately
addressed the enforceability of emission
limitations and control measures.

g. The Anticipated Net Effect on
Visibility

As explained above, New Hampshire
has not adopted the low sulfur fuel oil
strategy included in the MANE-VU
“Ask.” However, through
implementation of BART and the
targeted EGU strategy, New Hampshire
will achieve a greater than 60%
reduction in statewide SO, emissions.
New Hampshire and EPA anticipate that
the Class I areas impacted by New
Hampshire will attain the visibility
improvement expected for the first
planning period.

In summary, EPA is proposing to find
that New Hampshire’s Regional Haze
SIP meets, or is comparable to, the
MANE-VU Ask, that the controls
proposed in the SIP are reasonable for
the LTS for the first implementation
period, and that New Hampshire
adequately addressed all the
requirements of a LTS contained in the
RHR.

F. Consultation With States and Federal
Land Managers (FLMs)

On May 10, 2006, the MANE-VU
State Air Directors adopted the Inter-
RPO State/Tribal and FLM Consultation
Framework that documented the
consultation process within the context
of regional phase planning, and was
intended to create greater certainty and
understanding among RPOs. MANE-VU
States held ten consultation meetings
and/or conference calls from March 1,
2007, through March 21, 2008. In
addition to MANE-VU members
attending these meetings and conference
calls, participants from the Visibility
Improvement State and Tribal
Association of the Southeast (VISTAS)
RPO, Midwest RPO, and the relevant
Federal Land Managers were also in

attendance. In addition to the
conference calls and meeting, the FLMs
were given the opportunity to review
and comment on each of the technical
documents developed by MANE-VU.

On August 1, 2008, New Hampshire
submitted a draft Regional Haze SIP to
the relevant FLMs for review and
comment pursuant to 40 CFR
51.308(i)(2). The FLMs provided
comments on the draft Regional Haze
SIP in accordance with 40 CFR
51.308(i)(3). The comments received
from the FLMs were addressed and
incorporated in New Hampshire’s SIP
revision. Most of the comments were
requests for additional detail as to
various aspects of the SIP. These
comments and New Hampshire’s
response to comments can be found in
the docket for this proposed rulemaking.

On May 25, 2009, New Hampshire
published a notice of agency rulemaking
proposal. This initiated a 30-day
comment period and a public hearing
on June 24, 2009. On November 19,
2010, New Hampshire published a
second notice of agency rulemaking
proposal. This initiated a 30-day
comment period and a public hearing
on December 20, 2010. NHDES received
comments from EPA, the Federal Land
Managers, Appalachian Mountain Club,
and Sierra Club. New Hampshire’s
response to comments is included as an
attachment to the SIP submittal.

To address the requirement for
continuing consultation procedures
with the FLMs under 40 CFR
51.308(i)(4), New Hampshire commits
in their SIP to ongoing consultation
with the FLMs periodically and as
circumstances require, on the following
implementation items:

e Status of emission strategies
identified in the SIP as contributing to
improvements in the worst-day
visibility;

e Summary of major new source
permits issued;

o Status of New Hampshire’s actions
toward completing any future
assessments or rulemakings on source
identified as probable contributors to
visibility impairment, but not directly
addressed in the most recent SIP
revision;

¢ Any changes to the monitoring
strategy or status of monitoring stations
that might affect tracking of reasonable
progress;

e Work underway for preparing the
5-year SIP review and/or 10-year SIP
revision, including any items where the
FLM’s consideration or support is
requested; and

e Summary of topics discussed in
ongoing communications (e.g. meetings,
emails, etc.) between New Hampshire

and the FLMs regarding implementation
of the visibility improvement program.

EPA proposes to find that New
Hampshire has addressed the
requirements for consultation with
States impacting New Hampshire’s
Class I areas and with the Federal Land
Managers.

G. Monitoring Strategy and Other
Implementation Plan Requirements

Forty CFR 51.308(d)(4) of the Regional
Haze Rule requires a monitoring strategy
for measuring, characterizing, and
reporting regional haze visibility
impairment that is representative of all
mandatory Class I Areas within the
State of New Hampshire. The
monitoring strategy relies upon
participation in the IMPROVE network.

The State of New Hampshire
participates in the IMPROVE network,
and will evaluate the monitoring
network periodically and make those
changes needed to be able to assess
whether reasonable progress goals are
being achieved in each of New
Hampshire’s mandatory Class I Areas. In
its SIP submittal, New Hampshire is
committing to continued support of the
IMPROVE network.

Forty CFR 51.308(d)(4)(i) requires
States to establish additional monitoring
sites or equipment as needed to assess
whether reasonable progress goals are
being achieved toward visibility
improvement at mandatory Class I areas.
At this time, the current monitors are
sufficient to make this assessment.

In its SIP submittal, New Hampshire
commits to meet the requirements under
40 CFR 51.308(d)(4)(iv) to report to EPA
visibility data for each of New
Hampshire’s Class I Areas annually.

The Regional Haze Rule (40 CFR
51.308(d)(4)(vi)) requires the inclusion
of other monitoring elements, including
reporting, recordkeeping, and other
measures, necessary to assess and report
visibility. While the State of New
Hampshire has concluded that the
current IMPROVE network provides
sufficient data to adequately measure
and report progress toward the goals set
for the MANE-VU Class I sites to which
the State contributes, the State has also
found additional monitoring
information useful to assess visibility
and fine particle pollution in the region
in the past. Examples of these data
include results from: The MANE-VU
Regional Aerosol Intensive Network
(RAIN), which provides continuous,
speciated information on rural aerosol
characteristics and visibility parameters;
the EPA Clean Air Status and Trends
Network (CASTNET), which has
provided complementary rural fine
particle speciation data at non-class I
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sites; the EPA Speciation Trends
Network (STN), which provides
speciated, urban fine particle data to
help develop a comprehensive picture
of local and regional sources; state-
operated rural and urban speciation
sites using IMPROVE or STN methods;
and the Supersites program, which has
provided information through special
studies that generally expands the
understanding of the processes that
control fine particle formation and
transport in the region. New Hampshire
plans to continue to utilize these and
other data—as they are available and
fiscal realities allow—to improve their
understanding of visibility impairment
and to document progress toward
reasonable progress goals under the
Regional Haze Rule.

H. Periodic SIP Revisions and Five-Year
Progress Reports

Consistent with the requirements of
40 CFR 51.308(g), New Hampshire has
committed to submitting a report on
reasonable progress (in the form of a SIP
revision) to the EPA every five years
following the initial submittal of its
regional haze SIP. The reasonable
progress report will evaluate the
progress made towards the RPGs for the
MANE-VU Class I areas, located in
Maine, New Hampshire, Vermont, and
New Jersey.

Forty CFR 51.308(f) requires New
Hampshire to submit periodic revisions
to its Regional Haze SIP by July 31,
2018, and every ten years thereafter.
New Hampshire acknowledges and
agrees to comply with this schedule.

Pursuant to 40 CFR 51.308(d)(4)(v),
NHDES will also make periodic updates
to the New Hampshire emissions
inventory. NHDES plans to complete
these updates to coincide with the
progress reports. Actual emissions will
be compared to projected modeled
emissions in the progress reports.

Lastly, pursuant to 40 CFR 51.308(h),
NHDES will submit a determination of
adequacy of its regional haze SIP
revision whenever a progress report is
submitted. New Hampshire’s regional
haze SIP states that, depending on the
findings of its five-year review, New
Hampshire will take one or more of the
following actions at that time,
whichever actions are appropriate or
necessary:

o If New Hampshire determines that
the existing State Implementation Plan
requires no further substantive revision
in order to achieve established goals for
visibility improvement and emissions
reductions, NHDES will provide to the
EPA Administrator a negative
declaration that further revision of the
existing plan is not needed.

o If New Hampshire determines that
its implementation plan is, or may be,
inadequate to ensure reasonable
progress as a result of emissions from
sources in one or more other State(s)
which participated in the regional
planning process, NHDES will provide
notification to the EPA Administrator
and to those other State(s). New
Hampshire will also collaborate with
the other State(s) through the regional
planning process for the purpose of
developing additional strategies to
address any such deficiencies in New
Hampshire’s plan.

o If New Hampshire determines that
its implementation plan is, or may be,
inadequate to ensure reasonable
progress as a result of emissions from
sources in another country, NHDES will
provide notification, along with
available information, to the EPA
Administrator.

o If New Hampshire determines that
the implementation plan is, or may be,
inadequate to ensure reasonable
progress as a result of emissions from
sources within the State, NHDES will
revise its implementation plan to
address the plan’s deficiencies within
one year from this determination.

IV. What action is EPA proposing to
take?

EPA is proposing to approve New
Hampshire’s January 29, 2010 Regional
Haze SIP revision, amended January 14,
2011, and August 26, 2011, as meeting
the applicable implementing regulations
found in 40 CFR 51.308. EPA is also
proposing to approve, and incorporate
into the New Hampshire SIP, New
Hampshire’s regulation Env-A 2300
Mitigation of Regional Haze and PSNH
Merrimack Station Temporary Permit
TP-0008 Flue Gas Desulfurization
System dated March 9, 2009, and
reissued August 2, 2010, and July 8,
2011.

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this proposed action
merely approves State law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by State law. For that
reason, this proposed action:

¢ Is not a “‘significant regulatory
action” subject to review by the Office

of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: February 15, 2012.
H. Curtis Spalding,
Regional Administrator, EPA Region 1.
[FR Doc. 2012-4677 Filed 2-27-12; 8:45 am]
BILLING CODE 6560-50-P



Federal Register/Vol. 77, No. 39/ Tuesday, February 28, 2012 /Proposed Rules

11827

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2012-0144, FRL-9640-7]
Approval and Promulgation of Air
Quality Implementation Plans; State of

Maryland; Regional Haze State
Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a revision to the Maryland State
Implementation Plan (SIP) submitted by
the State of Maryland through the
Maryland Department the Environment
(MDE) on February 13, 2012, that
addresses regional haze for the first
implementation period. This revision
addresses the requirements of the Clean
Air Act (CAA) and EPA’s rules that
require states to prevent any future, and
remedy any existing, anthropogenic
impairment of visibility in mandatory
Class I areas caused by emissions of air
pollutants from numerous sources
located over a wide geographic area
(also referred to as the “regional haze
program’’). States are required to assure
reasonable progress toward the national
goal of achieving natural visibility
conditions in Class I areas. EPA is
proposing to determine that the
Regional Haze plan submitted by
Maryland satisfies the requirements of
the CAA. EPA is taking this action
pursuant to those provisions of the
CAA. EPA is also proposing to approve
this revision as meeting the
infrastructure requirements relating to
visibility protection for the 1997 8-Hour
Ozone National Ambient Air Quality
Standard (NAAQS) and the 1997 and
2006 fine particulate matter (PM> s)
NAAQS.

DATES: Comments must be received on
or before March 29, 2012.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03—-OAR-2012-0144 by one of the
following methods:

A. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. Email: fernandez.cristina@epa.gov.

C. Mail: EPA-R03—-OAR-2012-0144,
Cristina Fernandez, Associate Director,
Office of Air Program Planning,
Mailcode 3AP30, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103.

D. Hand Delivery: At the previously-
listed EPA Region Il address. Such

deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2012—
0144. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “‘anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov, your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Maryland Department of
the Environment, 1800 Washington
Boulevard, Baltimore, Maryland 21230.

FOR FURTHER INFORMATION CONTACT:
Jacqueline Lewis, (215) 814-2037, or by
email at lewis.jacqueline@epa.gov.
SUPPLEMENTARY INFORMATION: On
February 13, 2012, the MDE submitted
arevision to its SIP to address Regional
Haze for the first implementation
period. Throughout this document,
whenever “we,” ‘“us,” or “our” is used,
we mean EPA.

Table of Contents

1. What is the background for EPA’s proposed
action?

A. The Regional Haze Problem

B. Background Information

C. Roles of Agencies in Addressing
Regional Haze

D. Interstate Transport for Visibility

II. What are the requirements for the Regional
Haze SIPs?

A. The CAA and the Regional Haze Rule
(RHR)

B. Determination of Baseline, Natural, and
Current Visibility Conditions
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Goals (RPGs)

D. Best Available Retrofit Technology
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D. Periodic SIP Revisions and Five-Year
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IV. What action is EPA proposing to take?
V. Statutory and Executive Order Reviews

I. What is the background for EPA’s
proposed action?

A. The Regional Haze Problem

Regional haze is visibility impairment
that is produced by a multitude of
sources and activities which are located
across a broad geographic area and emit
PM, 5 (e.g., sulfates, nitrates, organic
carbon, elemental carbon, and soil dust)
and their precursors (e.g., sulfur dioxide
(SOy), nitrogen oxides (NOx), and in
some cases, ammonia (NH3) and volatile
organic compounds (VOC)). Fine
particle precursors react in the
atmosphere to form fine particulate
matter, which impairs visibility by
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scattering and absorbing light. Visibility
impairment reduces the clarity, color,
and visible distance that one can see.
PM, 5 can also cause serious health
effects and mortality in humans and
contributes to environmental effects
such as acid deposition and
eutrophication.

Data from the existing visibility
monitoring network, the “Interagency
Monitoring of Protected Visual
Environments” (IMPROVE) monitoring
network, show that visibility
impairment caused by air pollution
occurs virtually all the time at most
national park and wilderness areas. The
average visual range ! in many Class I
areas (i.e., national parks and memorial
parks, wilderness areas, and
international parks meeting certain size
criteria) in the western United States is
100-150 kilometers or about one-half to
two-thirds of the visual range that
would exist without anthropogenic air
pollution. In most of the eastern Class
I areas of the United States, the average
visual range is less than 30 kilometers
or about one-fifth of the visual range
that would exist under estimated
natural conditions (64 FR 35714, July 1,
1999).

B. Background Information

In section 169A of the 1977
Amendments to the CAA, Congress
created a program for protecting
visibility in the nation’s national parks
and wilderness areas. This section of the
CAA establishes as a national goal the
“prevention of any future, and the
remedying of any existing, impairment
of visibility in mandatory Class I
Federal areas 2 which impairment
results from manmade air pollution.”
On December 2, 1980, EPA promulgated
regulations to address visibility
impairment in Class I areas that is
“reasonably attributable” to a single

1Visual range is the greatest distance, in
kilometers or miles, at which a dark object can be
viewed against the sky.

2 Areas designated as mandatory Class I Federal
areas consist of national parks exceeding 6000
acres, wilderness areas and national memorial parks
exceeding 5000 acres, and all international parks
that were in existence on August 7, 1977. 42 U.S.C.
7472(a). In accordance with section 169A of the
CAA, EPA, in consultation with the Department of
Interior, promulgated a list of 156 areas where
visibility is identified as an important value (44 FR
69122, November 30, 1979). The extent of a
mandatory Class I area includes subsequent changes
in boundaries, such as park expansions. 42 U.S.C.
7472(a). Although states and tribes may designate
as Class I additional areas which they consider to
have visibility as an important value, the
requirements of the visibility program set forth in
section 169A of the CAA apply only to “mandatory
Class I Federal areas.” Each mandatory Class I
Federal area is the responsibility of a “Federal Land
Manager.” 42 U.S.C. 7602(i). When we use the term
“Class I area” in this action, we mean a ‘“‘mandatory
Class I Federal area.”

source or small group of sources, i.e.,
“reasonably attributable visibility
impairment” (45 FR 80084). These
regulations represented the first phase
in addressing visibility impairment.
EPA deferred action on regional haze
that emanates from a variety of sources
until monitoring, modeling, and
scientific knowledge about the
relationships between pollutants and
visibility impairment were improved.
Congress added section 169B to the
CAA in 1990 to address regional haze
issues. EPA promulgated a rule to
address regional haze on July 1, 1999
(64 FR 35714), the RHR. The RHR
revised the existing visibility
regulations to integrate into the
regulation provisions addressing
regional haze impairment and
established a comprehensive visibility
protection program for Class I areas. The
requirements for regional haze, found at
40 CFR 51.308 and 51.309, are included
in EPA’s visibility protection
regulations at 40 CFR 51.300-309. Some
of the main elements of the regional
haze requirements are summarized in
section II of this notice. The
requirement to submit a regional haze
SIP applies to all 50 states, the District
of Columbia, and the Virgin Islands.3
Section 51.308(b) requires states to
submit the first implementation plan
addressing regional haze visibility
impairment no later than December 17,
2007.

C. Roles of Agencies in Addressing
Regional Haze

Successful implementation of the
regional haze program will require long-
term regional coordination among
states, tribal governments, and various
federal agencies. As noted above,
pollution affecting the air quality in
Class I areas can be transported over
long distances, even hundreds of
kilometers. Therefore, to effectively
address the problem of visibility
impairment in Class I areas, states need
to develop strategies in coordination
with one another, taking into account
the effect of emissions from one
jurisdiction on the air quality in
another.

Because the pollutants that lead to
regional haze can originate from sources
located across broad geographic areas,
EPA has encouraged the states and
tribes across the United States to
address visibility impairment from a
regional perspective. Five regional

3 Albuquerque/Bernalillo County in New Mexico
must also submit a regional haze SIP to completely
satisfy the requirements of section 110(a)(2)(D) of
the CAA for the entire State of New Mexico under
the New Mexico Air Quality Control Act (section
74-2-4).

planning organizations (RPOs) were
developed to address regional haze and
related issues. The RPOs first evaluated
technical information to better
understand how their states and tribes
impact Class I areas across the country,
and then pursued the development of
regional strategies to reduce emissions
of particulate matter (PM) and other
pollutants leading to regional haze.

The Mid-Atlantic Region Air
Management Association (MARAMA),
the Northeast States for Coordination
Air Use Management (NESCAUM), and
the Ozone Transport Commission (OTC)
established the Mid-Atlantic/Northeast
Visibility Union (MANE-VU) regional
planning organization. MANE-VU is a
collaborative effort of state governments,
tribal governments, and various federal
agencies established to initiate and
coordinate activities associated with the
management of regional haze, visibility,
and other air quality issues in the Mid-
Atlantic and Northeast corridor of the
United States. Member states and tribal
governments include: Connecticut,
Delaware, the District of Columbia,
Maine, Maryland, Massachusetts, New
Hampshire, New Jersey, New York,
Pennsylvania, Penobscot Indian Nation,
Rhode Island, St. Regis Mohawk Tribe,
and Vermont.

D. Interstate Transport for Visibility

Sections 110(a)(1) and
110(a)(2)(D)()(I) of the CAA require
that within three years of promulgation
of a NAAQS, a state must ensure that its
SIP, among other requirements,
““contains adequate provisions
prohibiting any source or other types of
emission activity within the state from
emitting any air pollutant in amounts
which will interfere with measures
required to be included in the
applicable implementation plan for any
other State to protect visibility.”
Similarly, section 110(a)(2)(J) requires
that such SIP “meet the applicable
requirements of part C of (Subchapter I)
(relating to visibility protection).”

EPA’s 2006 Guidance, entitled
“Guidance for State Implementation
Plan (SIP) Submissions to Meet Current
Outstanding Obligations Under section
110(a)(2)(D)(i) for the 8-Hour Ozone and
PM, 5 National Ambient Air Quality
Standards,” recognized the possibility
that a state could potentially meet the
visibility portions of section
110(a)(2)(D)(1)(I1) through its submission
of a Regional Haze SIP, as required by
sections 169A and 169B of the CAA.
EPA’s 2009 guidance, entitled
“Guidance on SIP Elements Required
Under Sections 110(a)(1) and (2) for the
2006 24-Hour Fine Particle (PM, s)
National Ambient Air Quality Standards
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(NAAQS),” recommended that a state
could meet such visibility requirements
through its Regional Haze SIP. EPA’s
rationale supporting this
recommendation was that the
development of the regional haze SIPs
was intended to occur in a collaborative
environment among the states, and that
through this process states would
coordinate on emissions controls to
protect visibility on an interstate basis.
The common understanding was that, as
a result of this collaborative
environment, each state would take
action to achieve the emissions
reductions relied upon by other states in
their reasonable progress
demonstrations under the RHR. This
interpretation is consistent with the
requirement in the RHR that a state
participating in a regional planning
process must include ‘‘all measures
needed to achieve its apportionment of
emission reduction obligations agreed
upon through that process.” 40 CFR
51.308(d)(3)(ii).

The regional haze program, as
reflected in the RHR, recognizes the
importance of addressing the long-range
transport of pollutants for visibility and
encourages states to work together to
develop plans to address haze. The
regulations explicitly require each state
to address its “share” of the emission
reductions needed to meet the
reasonable progress goals for
neighboring Class I areas. States
working together through a regional
planning process are required to address
an agreed upon share of their
contribution to visibility impairment in
the Class I areas of their neighbors. 40
CFR 51.308(d)(3)(ii). Given these
requirements, appropriate regional haze
SIPs will contain measures that will
achieve these emissions reductions and
will meet the applicable visibility
related requirements of section
110(a)(2).

As aresult of the regional planning
efforts in the MANE-VU, all states in
the MANE-VU region contributed
information to a Technical Support
System (TSS) which provides an
analysis of the causes of haze, and the
levels of contribution from all sources
within each state to the visibility
degradation of each Class I area. The
MANE-VU states consulted in the
development of reasonable progress
goals, using the products of this
technical consultation process to co-
develop their reasonable progress goals
for the MANE-VU Class I areas. The
modeling done by MANE—-VU relied on
assumptions regarding emissions over
the relevant planning period and
embedded in these assumptions were
anticipated emissions reductions in

each of the states in MANE-VU,
including reductions from BART and
other measures to be adopted as part of
the state’s long term strategy for
addressing regional haze. The
reasonable progress goals in the regional
haze SIPs that have been prepared by
the states in the MANE-VU region are
based, in part, on the emissions
reductions from nearby states that were
agreed on through the MANE-VU
process.

Maryland submitted a Regional Haze
SIP on February 13, 2012, to address the
requirements of the RHR and the related
visibility requirements set forth in
section 110(a)(2)(D)(i)(II) and
110(a)(2)(J). On July 27, 2007, Maryland
submitted its original 1997 Ozone
NAAQS infrastructure SIP and on April
3, 2008, Maryland submitted its original
1997 PM, s NAAQS infrastructure SIP.
On July 21, 2010, Maryland submitted
an infrastructure SIP for the 2006 PM, s
NAAQS. In its Regional Haze SIP,
Maryland indicated that it will meet its
obligations related to visibility pursuant
to section 110(a)(2) of the CAA,
including but not limited to, section
110(a)(2)(D)(i)(II) and 110(a)(2)(J). While
these SIP submittals address the
visibility requirements of section
110(a)(2)(D)(i)(I1) and 110(a)(2)(]), the
February 13, 2012 submittal supersedes
these previous submittals. EPA has
reviewed Maryland’s Regional Haze SIP
and, as explained in section IV of this
action, proposes to find that Maryland’s
Regional Haze submittal meets the
portions of the requirements of the CAA
section 110(a)(2) relating to visibility
protection for the 1997 8—Hour Ozone
NAAQS and the 1997 and 2006 PM, s
NAAQS.

II. What are the requirements for the
regional haze SIPs?

A. The CAA and the Regional Haze Rule
(RHR)

Regional haze SIPs must assure
reasonable progress towards the
national goal of achieving natural
visibility conditions in Class I areas.
Section 169A of the CAA and EPA’s
implementing regulations require states
to establish long-term strategies for
making reasonable progress toward
meeting this goal. Implementation plans
must also give specific attention to
certain stationary sources that were in
existence on August 7, 1977, but were
not in operation before August 7, 1962,
and require these sources, where
appropriate, to install BART controls for
the purpose of eliminating or reducing
visibility impairment. The specific
regional haze SIP requirements are
discussed in further detail in this notice.

B. Determination of Baseline, Natural,
and Current Visibility Conditions

The RHR establishes the deciview as
the principal metric or unit for
expressing visibility. This visibility
metric expresses uniform changes in
haziness in terms of common
increments across the entire range of
visibility conditions, from pristine to
extremely hazy conditions. Visibility
expressed in deciviews is determined by
using air quality measurements to
estimate light extinction and then
transforming the value of light
extinction using a logarithm function.
The deciview is a more useful measure
for tracking progress in improving
visibility than light extinction itself
because each deciview change is an
equal incremental change in visibility
perceived by the human eye. Most
people can detect a change in visibility
at one deciview.?

The deciview is used in expressing
RPGs (which are interim visibility goals
towards meeting the national visibility
goal), defining baseline, current, and
natural conditions, and tracking changes
in visibility. The regional haze SIPs
must contain measures that ensure
“reasonable progress” toward the
national goal of preventing and
remedying visibility impairment in
Class I areas caused by anthropogenic
air pollution by reducing anthropogenic
emissions that cause regional haze. The
national goal is a return to natural
conditions, i.e., anthropogenic sources
of air pollution would no longer impair
visibility in Class I areas.

To track changes in visibility over
time at each of the 156 Class I areas
covered by the visibility program (40
CFR 81.401-437), and as part of the
process for determining reasonable
progress, states must calculate the
degree of existing visibility impairment
at each Class I area at the time of each
regional haze SIP submittal and
periodically review progress every five
years midway through each 10-year
implementation period. To do this, the
RHR requires states to determine the
degree of impairment (in deciviews) for
the average of the 20% least impaired
(“best”) and 20% most impaired
(“‘worst”) visibility days over a specified
time period at each of their Class I areas.
In addition, states must also develop an
estimate of natural visibility conditions
for the purpose of comparing progress
toward the national goal. Natural
visibility is determined by estimating
the natural concentrations of pollutants
that cause visibility impairment and

4The preamble to the RHR provides additional
details about the deciview (64 FR 35714, 35725,
July 1, 1999).
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then calculating total light extinction
based on those estimates. EPA has
provided guidance to states regarding
how to calculate baseline, natural and
current visibility conditions in
documents titled, EPA’s Guidance for
Estimating Natural Visibility Conditions
under the Regional Haze Rule,
September 2003, (EPA—-454/B—03—-005
located at http://www.epa.gov/ttncaaal/
t1/memoranda/rh_envcurhr gd.pdf),
(hereinafter referred to as “EPA’s 2003
Natural Visibility Guidance”) and
Guidance for Tracking Progress Under
the Regional Haze Rule, September
2003, (EPA-454/B—03-004 located at
http://www.epa.gov/ttncaaa1/t1/
memoranda/rh_tpurhr gd.pdf),
(hereinafter referred to as “EPA’s 2003
Tracking Progress Guidance”).

For the first regional haze SIPs that
were due by December 17, 2007,
“baseline visibility conditions”” were the
starting points for assessing ““current”
visibility impairment. Baseline visibility
conditions represent the degree of
visibility impairment for the 20% least
impaired days and 20% most impaired
days for each calendar year from 2000
to 2004. Using monitoring data for 2000
through 2004, states are required to
calculate the average degree of visibility
impairment for each Class I area, based
on the average of annual values over the
five-year period. The comparison of
initial baseline visibility conditions to
natural visibility conditions indicates
the amount of improvement necessary
to attain natural visibility, while the
future comparison of baseline
conditions to the then current
conditions will indicate the amount of
progress made. In general, the 2000—
2004 baseline period is considered the
time from which improvement in
visibility is measured.

C. Determination of Reasonable Progress
Goals (RPGs)

The vehicle for ensuring continuing
progress towards achieving the natural
visibility goal is the submission of a
series of regional haze SIPs from the
states that establish two RPGs (i.e., two
distinct goals, one for the “best” and
one for the “worst” days) for every Class
I area for each approximately 10-year
implementation period. The RHR does
not mandate specific milestones or rates
of progress, but instead calls for states
to establish goals that provide for
“reasonable progress’ toward achieving
natural (i.e., “background”) visibility
conditions. In setting RPGs, states must
provide for an improvement in visibility
for the most impaired days over the
approximately 10-year period of the SIP,
and ensure no degradation in visibility

for the least impaired days over the
same period.

States have significant discretion in
establishing RPGs, but are required to
consider the following factors
established in section 169A of the CAA
and in EPA’s RHR at 40 CFR
51.308(d)(1)(1)(A): (1) The costs of
compliance; (2) the time necessary for
compliance; (3) the energy and non-air
quality environmental impacts of
compliance; and (4) the remaining
useful life of any potentially affected
sources. States must demonstrate in
their SIPs how these factors are
considered when selecting the RPGs for
the best and worst days for each
applicable Class I area. States have
considerable flexibility in how they take
these factors into consideration, as
noted in EPA’s Guidance for Setting
Reasonable Progress Goals under the
Regional Haze Program, (“EPA’s
Reasonable Progress Guidance™), July 1,
2007, memorandum from William L.
Wehrum, Acting Assistant
Administrator for Air and Radiation, to
EPA Regional Administrators, EPA
Regions 1-10 (pp. 4-2, 5-1). In setting
the RPGs, states must also consider the
rate of progress needed to reach natural
visibility conditions by 2064 (referred to
as the “uniform rate of progress” or the
“glidepath”) and the emission reduction
measures needed to achieve that rate of
progress over the 10-year period of the
SIP. Uniform progress towards
achievement of natural conditions by
the year 2064 represents a rate of
progress which states are to use for
analytical comparison to the amount of
progress they expect to achieve. In
setting RPGs, each state with one or
more Class I areas (“Class I state’’) must
also consult with potentially
“contributing states,” i.e., other nearby
states with emission sources that may be
affecting visibility impairment at the
Class I state’s areas. 40 CFR
51.308(d)(1)(iv).

D. Best Available Retrofit Technology
(BART)

Section 169A of the CAA directs
states to evaluate the use of retrofit
controls at certain larger, often
uncontrolled, older stationary sources in
order to address visibility impacts from
these sources. Specifically, section
169A(b)(2)(A) of the CAA requires states
to revise their SIPs to contain such
measures as may be necessary to make
reasonable progress towards the natural
visibility goal, including a requirement
that certain categories of existing major
stationary sources ° built between 1962

5The set of “major stationary sources’ potentially

subject to BART is listed in CAA section 169A(g)(7).

and 1977 procure, install, and operate
the “Best Available Retrofit
Technology” as determined by the state.
Under the RHR, states are directed to
conduct BART determinations for such
“BART-eligible” sources that may be
anticipated to cause or contribute to any
visibility impairment in a Class I area.
Rather than requiring source-specific
BART controls, states also have the
flexibility to adopt an emissions trading
program or other alternative program as
long as the alternative provides greater
reasonable progress towards improving
visibility than BART.

On July 6, 2005, EPA published the
Guidelines for BART Determinations
Under the Regional Haze Rule at
Appendix Y to 40 CFR part 51
(hereinafter referred to as the “BART
Guidelines”) to assist states in
determining which of their sources
should be subject to the BART
requirements and in determining
appropriate emission limits for each
applicable source. In making a BART
determination for a fossil fuel-fired
electric generating plant with a total
generating capacity in excess of 750
megawatts (MW), a state must use the
approach set forth in the BART
Guidelines. A state is encouraged, but
not required, to follow the BART
Guidelines in making BART
determinations for other types of
sources.

States must address all visibility-
impairing pollutants emitted by a source
in the BART determination process. The
most significant visibility impairing
pollutants are SO», NOx, and PM. EPA
has stated that states should use their
best judgment in determining whether
VOC or NH3 compounds impair
visibility in Class I areas.

Under the BART Guidelines, states
may select an exemption threshold
value for their BART modeling, below
which a BART eligible source would not
be expected to cause or contribute to
visibility impairment in any Class I area.
The state must document this
exemption threshold value in the SIP
and must state the basis for its selection
of that value. Any source with
emissions that model above the
threshold value would be subject to a
BART determination review. The BART
Guidelines acknowledge varying
circumstances affecting different Class I
areas. States should consider the
number of emission sources affecting
the Class I areas at issue and the
magnitude of the individual sources’
impacts. Any exemption threshold set
by the state should not be higher than
0.5 deciview.

In their SIPs, states must identify
potential BART sources, described as


http://www.epa.gov/ttncaaa1/t1/memoranda/rh_envcurhr_gd.pdf
http://www.epa.gov/ttncaaa1/t1/memoranda/rh_envcurhr_gd.pdf
http://www.epa.gov/ttncaaa1/t1/memoranda/rh_tpurhr_gd.pdf
http://www.epa.gov/ttncaaa1/t1/memoranda/rh_tpurhr_gd.pdf
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“BART eligible sources” in the RHR,
and document their BART control
determination analyses. In making
BART determinations, section
169A(g)(2) of the CAA requires that
states consider the following factors: (1)
The costs of compliance; (2) the energy
and non-air quality environmental
impacts of compliance; (3) any existing
pollution control technology in use at
the source; (4) the remaining useful life
of the source; and (5) the degree of
improvement in visibility which may
reasonably be anticipated to result from
the use of such technology. States are
free to determine the weight and
significance to be assigned to each
factor.

A regional haze SIP must include
source-specific BART emission limits
and compliance schedules for each
source subject to BART. Once a state has
made its BART determination, the
BART controls must be installed and in
operation as expeditiously as
practicable, but no later than five years
after the date of EPA approval of the
regional haze SIP. CAA section
169(g)(4)). 40 CFR 51.308(e)(1)(iv). In
addition to what is required by the RHR,
general SIP requirements mandate that
the SIP must also include all regulatory
requirements related to monitoring,
recordkeeping, and reporting for the
BART controls on the source.

As noted above, the RHR allows states
to implement an alternative program in
lieu of BART so long as the alternative
program can be demonstrated to achieve
greater reasonable progress toward the
national visibility goal than would
BART. Under regulations issued in 2005
revising the regional haze program, EPA
made just such a demonstration for the
Clean Air Interstate Rule (CAIR) (70 FR
39104, July 6, 2005). EPA’s regulations
provide that states participating in the
CAIR cap and trade program under 40
CFR part 96 pursuant to an EPA-
approved CAIR SIP or which remain
subject to the CAIR Federal
Implementation Plan (FIP) in 40 CFR
part 97, do not require affected BART
eligible electric generating units (EGUs)
to install, operate, and maintain BART
for emissions of SO, and NOx (40 CFR
51.308(e)(4)). Since CAIR is not
applicable to emissions of PM, states
were still required to conduct a BART
analysis for PM emissions from EGUs
subject to BART for that pollutant. On
December 30, 2011, EPA proposed to
find that the trading programs in the
Transport Rule would achieve greater
reasonable progress towards the
national goal than would BART in the
states in which the Transport Rule
applies (76 FR 82219). EPA also
proposed to revise the RHR to allow

states to meet the requirements of an
alternative program in lieu of BART by
participation in the trading programs
under the Transport Rule. EPA has not
taken final action on that rule.

E. Long-Term Strategy (LTS)

Consistent with the requirement in
section 169A(b) of the CAA that states
include in their regional haze SIP a 10
to 15 year strategy for making
reasonable progress, section 51.308(d)(3)
of the RHR requires that states include
a LTS in their regional haze SIPs. The
LTS is the compilation of all control
measures a state will use during the
implementation period of the specific
SIP submittal to meet applicable RPGs.
The LTS must include “enforceable
emissions limitations, compliance
schedules, and other measures as
necessary to achieve the reasonable
progress goals” for all Class I areas
within, or affected by emissions from,
the state. 40 CFR 51.308(d)(3).

When a state’s emissions are
reasonably anticipated to cause or
contribute to visibility impairment in a
Class I area located in another state, the
RHR requires the impacted state to
coordinate with the contributing states
in order to develop coordinated
emissions management strategies. 40
CFR 51.308(d)(3)(i). In such cases, the
contributing state must demonstrate that
it has included, in its SIP, all measures
necessary to obtain its share of the
emission reductions needed to meet the
RPGs for the Class I area. The RPOs
have provided forums for significant
interstate consultation, but additional
consultations between states may be
required to sufficiently address
interstate visibility issues. This is
especially true where two states belong
to different RPOs.

States should consider all types of
anthropogenic sources of visibility
impairment in developing their LTS,
including stationary, minor, mobile, and
area sources. At a minimum, states must
describe how each of the following
seven factors listed below are taken into
account in developing their LTS: (1)
Emission reductions due to ongoing air
pollution control programs, including
measures to address Reasonably
Attributable Visibility Impairment; (2)
measures to mitigate the impacts of
construction activities; (3) emissions
limitations and schedules for
compliance to achieve the RPG; (4)
source retirement and replacement
schedules; (5) smoke management
techniques for agricultural and forestry
management purposes including plans
as currently exist within the state for
these purposes; (6) enforceability of
emissions limitations and control

measures; and (7) the anticipated net
effect on visibility due to projected
changes in point, area, and mobile
source emissions over the period
addressed by the LTS. 40 CFR
51.308(d)(3)(v).

F. Coordinating Regional Haze and
Reasonably Attributable Visibility
Impairment (RAVI) LTS

As part of the RHR, EPA revised 40
CFR 51.306(c) regarding the LTS for
RAVI to require that the RAVI plan must
provide for a periodic review and SIP
revision not less frequently than every
three years until the date of submission
of the state’s first plan addressing
regional haze visibility impairment,
which was due December 17, 2007, in
accordance with 40 CFR 51.308(b) and
(c).
On or before this date, the state must
revise its plan to provide for review and
revision of a coordinated LTS for
addressing RAVI and regional haze, and
the state must submit the first such
coordinated LTS with its first regional
haze SIP. Future coordinated LTS’s, and
periodic progress reports evaluating
progress towards RPGs, must be
submitted consistent with the schedule
for SIP submission and periodic
progress reports set forth in 40 CFR
51.308(f) and 51.308(g), respectively.
The periodic review of a state’s LTS
must report on both regional haze and
RAVI impairment and must be
submitted to EPA as a SIP revision.

G. Monitoring Strategy and Other
Implementation Plan Requirements

Section 51.308(d)(4) of the RHR
includes the requirement for a
monitoring strategy for measuring,
characterizing, and reporting of regional
haze visibility impairment that is
representative of all mandatory Class I
Federal areas within the state. The
strategy must be coordinated with the
monitoring strategy required in section
51.305 for RAVI. Compliance with this
requirement may be met through
“participation” in the IMPROVE
network, i.e., review and use of
monitoring data from the network. The
monitoring strategy is due with the first
regional haze SIP and it must be
reviewed every five years. The
monitoring strategy must also provide
for additional monitoring sites if the
IMPROVE network is not sufficient to
determine whether RPGs will be met.

The SIP must also provide for the
following:

e Procedures for using monitoring
data and other information in a state
with mandatory Class I areas to
determine the contribution of emissions
from within the state to regional haze
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visibility impairment at Class I areas
both within and outside the state;

e Procedures for using monitoring
data and other information in a state
with no mandatory Class I areas to
determine the contribution of emissions
from within the state to regional haze
visibility impairment at Class I areas in
other states;

¢ Reporting of all visibility
monitoring data to the Administrator at
least annually for each Class I area in
the state, and where possible, in
electronic format;

¢ Developing a statewide inventory of
emissions of pollutants that are
reasonably anticipated to cause or
contribute to visibility impairment in
any Class I area. The inventory must
include emissions for a baseline year,
emissions for the most recent year for
which data are available, and estimates
of future projected emissions. A state
must also make a commitment to update
the inventory periodically; and

e Other elements, including
reporting, recordkeeping, and other
measures necessary to assess and report
on visibility.

The RHR requires control strategies to
cover an initial implementation period
extending to the year 2018, with a
comprehensive reassessment and
revision of those strategies, as
appropriate, every 10 years thereafter.
Periodic SIP revisions must meet the
core requirements of section 51.308(d)
with the exception of BART. The
requirement to evaluate sources for
BART applies only to the first regional
haze SIP. Facilities subject to BART
must continue to comply with the BART
provisions of section 51.308(e), as noted
above. Periodic SIP revisions will assure
that the statutory requirement of
reasonable progress will continue to be
met.

H. Consultation With States and Federal
Land Managers (FLMs)

The RHR requires that states consult
with FLMs before adopting and
submitting their SIPs. 40 CFR 51.308(i).
States must provide FLMs an
opportunity for consultation, in person
and at least 60 days prior to holding any
public hearing on the SIP. This
consultation must include the
opportunity for the FLMs to discuss
their assessment of impairment of
visibility in any Class I area and to offer
recommendations on the development
of the RPGs and on the development
and implementation of strategies to
address visibility impairment. Further, a
state must include in its SIP a
description of how it addressed any
comments provided by the FLMs.
Finally, a SIP must provide procedures

for continuing consultation between the
state and FLMs regarding the state’s
visibility protection program, including
development and review of SIP
revisions, five-year progress reports, and
the implementation of other programs
having the potential to contribute to
impairment of visibility in Class I areas.

ITI. What is EPA’s analysis of
Maryland’s Regional haze submittal?

On February 13, 2012, the MDE
submitted revisions to the Maryland SIP
to address regional haze as required by
EPA’s RHR.

A. Affected Class I Areas

Maryland has no Class I areas within
its borders, but has been identified as
influencing the visibility impairment of
the following Class I areas: Acadia
National Park, Brigantine National
Wildlife Refuge, and Lye Brook
Wilderness Area as well as the Dolly
Sods Wilderness, Otter Creek
Wilderness, and Shenandoah National
Park. Maryland is responsible for
developing a regional haze SIP that
addresses these Class I areas, that
describes its long-term emission
strategy, its role in the consultation
processes, and how the SIP meets the
other requirements in EPA’s regional
haze regulations. However, since
Maryland has no Class I areas within its
borders, Maryland is not required to
address the following Regional Haze SIP
elements: (a) Calculation of baseline and
natural visibility conditions; (b)
establishment of reasonable progress
goals; (c) monitoring requirements, and
(d) RAVI requirements.

B. LTS/Strategies

As described in section ILE of this
action, the LTS is a compilation of state-
specific control measures relied on by
the state to obtain its share of emission
reductions to support the RPGs
established by the impacted Class I area
states. Maryland’s LTS for the first
implementation period addresses the
emissions reductions from federal, state,
and local controls that take effect in the
State from the baseline period starting
in 2002 until 2018. Maryland
participated in the MANE-VU regional
strategy development process. As a
participant, Maryland supported a
regional approach towards deciding
which control measures to pursue for
regional haze, which was based on
technical analyses documented in the
following reports: (a) Contributions to
Regional Haze in the Northeast and
Mid-Atlantic United States; (b)
Assessment of Reasonable Progress for
Regional Haze in MANE-VU Class I
Areas; (c) Five-Factor Analysis of BART-

Eligible Sources: Survey of Options for
Conducting BART Determinations; and
(d) Assessment of Control Technology
Options for BART-Eligible Sources:
Steam Electric Boilers, Industrial
Boilers, Cement Plants and Paper, and
Pulp Facilities.

The LTS was developed by MANE—
VU, in coordination with Maryland,
identifying the emissions units within
Maryland that likely have the largest
impacts currently on visibility at the
impacted Class I areas, estimating
emissions reductions for 2018, based on
all controls required under federal and
state regulations for the 2002-2018
period (including BART), and
comparing projected visibility
improvement with the uniform rate of
progress for these impacted Class I
areas. Maryland’s LTS includes
measures needed to achieve its share of
emissions reductions agreed upon
through the consultation process with
the impacted Class I area states and
includes enforceable emissions
limitations, compliance schedules, and
other measures necessary to achieve the
reasonable progress goals established by
these Class I area states.

1. Emissions Inventory for 2018 With
Federal and State Control Requirements

The emissions inventory used in the
regional haze technical analyses was
developed by MARAMA for MANE-VU
with assistance from Maryland. The
2018 emissions inventory was
developed by projecting 2002 emissions,
and assuming emissions growth due to
projected increases in economic activity
as well as applying reductions expected
from federal and state regulations
affecting the emissions of VOC and the
visibility-impairing pollutants NOx,
PM,0, PM, s, and SO,. The BART
guidelines direct states to exercise
judgment in deciding whether VOC and
NH; impair visibility in their Class I
area(s). As discussed further in section
I1I.B.3, of this notice. MANE-VU
demonstrated that anthropogenic
emissions of sulfates are the major
contributor to PM, s mass and visibility
impairment at Class I areas in the
Northeast and Mid-Atlantic region. It
was also determined that the total
ammonia emissions in the MANE-VU
region are extremely small. In addition,
since VOC emissions are aggressively
controlled through the Maryland SIP,
the pollutants Maryland considered
under BART are NOx, PM;o, PM 5, and
SO..

MANE-VU developed emissions
inventories for four inventory source
classifications: (1) Stationary point
sources; (2) area sources; (3) off-road
mobile sources; and (4) on-road mobile
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sources. The New York Department of
Environmental Conservation also
developed an inventory of biogenic
emissions for the entire MANE-VU
region. Stationary point sources are
those sources that emit greater than a
specified tonnage per year, depending
on the pollutant, with data provided at
the facility level. Stationary area sources
are those sources whose individual
emissions are relatively small, but due
to the large number of these sources, the
collective emissions from the source
category could be significant. Off-road
mobile sources are equipment that can
move but do not use the roadways. On-
road mobile source emissions are
automobiles, trucks, and motorcycles
that use the roadway system. The
emissions from these sources are
estimated by vehicle type and road type.
Biogenic sources are natural sources like
trees, crops, grasses, and natural decay
of plants. Stationary point sources
emission data is tracked at the facility
level. For all other source types
emissions are summed on the county
level.

There are many federal and state
control programs being implemented
that MANE-VU and Maryland
anticipate will reduce emissions
between the baseline period and 2018.
Emission reductions from these control
programs were projected to achieve
substantial visibility improvement by
2018 in the impacted Class I areas. To
assess emissions reductions from
ongoing air pollution control programs,

BART, and reasonable progress goals
MANE-VU developed 2018 emissions
projections called Best and Final. The
emissions inventory provided by the
State of Maryland for the Best and Final
2018 projections is based on adopted
and enforceable requirements.

The ongoing air pollution control
programs relied upon by Maryland for
the Best and Final projections include:
Maryland’s Healthy Air Act (HAA); the
NOx SIP Call; NOx and/or VOC
reductions from the control rules in the
1-hour and 8-hour ozone SIPs for
Maryland; NOx OTC 2001 Model Rule
for Industrial, Commercial, and
Institutional (ICI) Boilers; Federal 2007
heavy duty diesel engine standards for
non-road trucks and buses; Federal Tier
2 tailpipe controls for the on-road
vehicles; Federal large spark ignition
and recreational vehicle controls; and
EPA’s non-road diesel rules. Maryland
also relied on emission reductions from
various federal Maximum Achievable
Control Technology (MACT) rules in the
development of the 2018 emission
inventory projections. These MACT
rules include the combustion turbine
and reciprocating internal combustion
engines MACT, the industrial boiler and
process heaters MACT and the 2, 4, 7,
and 10 year MACT standards.

On July 30, 2007, the U.S. District
Court of Appeals mandated the vacatur
and remand of the Industrial Boiler
MACT Rule.? This MACT was vacated
since it was directly affected by the
vacatur and remand of the Commercial

and Industrial Solid Waste Incinerator
(CISWI) Definition Rule. EPA proposed
a new Industrial Boiler MACT rule to
address the vacatur on June 4, 2010 (75
FR 32006), and issued a final rule on
March 21, 2011 (76 FR 15608). The
MANE-VU modeling included emission
reductions from the vacated Industrial
Boiler MACT rule. Maryland did not
redo its modeling analysis when the
rule was re-issued. However, the
expected reductions in SO, and PM are
small relative to the Maryland
inventory. Therefore, EPA finds the
expected reductions of the new rule
acceptable since the final rule requires
compliance by 2014, it provides
Maryland time to assure the required
controls are in place prior to the end of
the first implementation period in 2018.
In addition, the RHR requires that any
resulting differences between emissions
projections and actual emissions
reductions that may occur will be
addressed during the five-year review
prior to the next 2018 regional haze SIP.

Tables 1 and 2 are summaries of the
2002 baseline and 2018 estimated
emissions inventories for Maryland. The
2018 estimated emissions include
emission reductions due to ongoing
emission control strategies, BART, and
reasonable progress goals as well as
emission growth. As seen in Table 2, the
2018-point source emission estimates
for PM and NHj are larger than the 2002
baseline, however, the affected Class I
areas are still able to meet the
reasonable progress goals.

TABLE 1—2002 EMISSION INVENTORY SUMMARY FOR MARYLAND IN TONS PER YEAR

VOC NOx PM, 5 PMio NH; SO-
POINE oo e e e e aa e s 6,184 95,328 5,054 12,752 305 290,927
2 (= SRR 120,254 15,678 30,693 96,176 25,834 12,393
On-Road Mobile 61,846 122,210 2,200 3,168 5,594 4,057
Off-Road Mobile 56,330 37,472 4,357 4,936 28 7,941
BIOGENIC .. 210,104 2,934 | s | e | e | e,
B o] - | RPN 454,718 273,622 42,304 117,032 31,761 315,318

TABLE 2—2018 EMISSION SUMMARY FOR MARYLAND “BEST AND FINAL” IN TONS PER YEAR

VOC NOx PM, s PMio NH; SO,
POINT e e e e e e e e eaae s 6,854 33,597 9,934 14,080 845 82,650
Area .....cccoevveennnn. 104,615 17,746 30,153 117,066 38,155 9,118
On-Road Mobile 20,861 29,371 1,045 1,099 7,279 682
Off-Road Mobile 37,969 24,257 3,301 3,814 36 577
=1 oTo [T o1 [o PO P U PPN 210,104 2,934 | i | e | s | reeee e,
B o] - | PPR 380,403 107,905 44,433 136,059 46,315 93,027

6 NRDC v. EPA, 489F.3d 1250.
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2. Modeling To Support the LTS and
Determine Visibility Improvement for
Uniform Rate of Progress

MANE-VU performed modeling for
the regional haze LTS for the 11 Mid-
Atlantic and Northeast states and the
District of Columbia. The modeling
analysis is a complex technical
evaluation that began with selection of
the modeling system. MANE-VU used
the following modeling system:

e Meteorological Model: The Fifth-
Generation Pennsylvania State
University/National Center for
Atmospheric Research (NCAR)
Mesoscale Meteorological Model (MM5)
version 3.6 is a nonhydrostatic,
prognostic meteorological model
routinely used for urban- and regional-
scale photochemical, PM, 5 and regional
haze regulatory modeling studies.

e Emissions Model: The Sparse
Matrix Operator Kernel Emissions
(SMOKE) version 2.1 modeling system
is an emissions modeling system that
generates hourly gridded speciated
emission inputs of mobile, non-road
mobile, area, point, fire, and biogenic
emission sources for photochemical grid
models.

e Air Quality Model: The EPA’s
Models-3/Community Multiscale Air
Quality (CMAQ) version 4.5.1 is a
photochemical grid model capable of
addressing ozone, PM, visibility and
acid deposition at a regional scale.

e Air Quality Model: The Regional
Model for Aerosols and Deposition
(REMSAD), version 8, is a Eulerian grid
model that was primarily used to
determine the attribution of sulfate
species in the Eastern U.S. via the
species-tagging scheme.

o Air Quality Model: The California
Puff Model (CALPUFF), version 5 is a
non-steady-state Lagrangian puff model
used to access the contribution of
individual states’ emissions to sulfate
levels at selected Class I receptor sites.

CMAQ modeling of regional haze in
the MANE-VU region for 2002 and 2018
was carried out on a grid of 12x12
kilometer (km) cells that covers the 11
MANE-VU states (Connecticut,
Delaware, Maine, Maryland,
Massachusetts, New Hampshire, New
Jersey, New York, Pennsylvania, Rhode
Island, and Vermont) and the District of
Columbia and states adjacent to them.
This grid is nested within a larger
national CMAQ modeling grid of 36x36
km grid cells that covers the continental
United States, portions of Canada and
Mexico, and portions of the Atlantic and
Pacific Oceans along the east and west
coasts. Selection of a representative
period of meteorology is crucial for
evaluating baseline air quality

conditions and projecting future
changes in air quality due to changes in
emissions of visibility-impairing
pollutants. MANE-VU conducted an in-
depth analysis which resulted in the
selection of the entire year of 2002
(January 1-December 31) as the best
period of meteorology available for
conducting the CMAQ modeling. The
MANE-VU states modeling was
developed consistent with EPA’s
Guidance on the Use of Models and
Other Analyses for Demonstrating
Attainment of Air Quality Goals for
Ozone, PM s Guidance and Regional
Haze, located at http://www.epa.gov/
scram001/guidance/guide/final-03-pm-
rh-guidance.pdf, (EPA-454/B-07-002),
April 2007, and EPA document,
Emissions Inventory Guidance for
Implementation of Ozone and
Particulate Matter National Ambient Air
Quality Standards (NAAQS) and
Regional Haze Regulations, located at
http://www.epa.gov/ttnchiel/eidocs/
eiguid/index.html, EPA-454/R-05-001,
August 2005, updated November 2005
(“EPA’s Modeling Guidance”).

MANE-VU examined the model
performance of the regional modeling
for the areas of interest before
determining whether the CMAQ model
results were suitable for use in the
regional haze assessment of the LTS and
for use in the modeling assessment. The
modeling assessment predicts future
levels of emissions and visibility
impairment used to support the LTS
and to compare predicted, modeled
visibility levels with those on the
uniform rate of progress. In keeping
with the objective of the CMAQ
modeling platform, the air quality
model performance was evaluated using
graphical and statistical assessments
based on measured ozone, fine particles,
and acid deposition from various
monitoring networks and databases for
the 2002 base year. MANE-VU used a
diverse set of statistical parameters from
the EPA’s Modeling Guidance to stress
and examine the model and modeling
inputs. Once MANE-VU determined the
model performance to be acceptable,
MANE-VU used the model to assess the
2018 RPGs using the current and future
year air quality modeling predictions,
and compared the RPGs to the uniform
rate of progress.

In accordance with 40 CFR
51.308(d)(3), the State of Maryland
provided the appropriate supporting
documentation for all required analyses
used to determine the State’s LTS. The
technical analyses and modeling used to
develop the glidepath and to support
the LTS are consistent with EPA’s RHR,
and interim and final EPA Modeling
Guidance. EPA accepts the MANE-VU

technical modeling to support the LTS
and determine visibility improvement
for the uniform rate of progress because
the modeling system was chosen and
used according to EPA Modeling
Guidance. EPA agrees with the MANE—
VU model performance procedures and
results, and that the CMAQ is an
appropriate tool for the regional haze
assessments for the Maryland LTS and
regional haze SIP.

3. Relative Contributions of Pollutants
to Visibility Impairment

An important step toward identifying
reasonable progress measures is to
identify the key pollutants contributing
to visibility impairment at each Class I
area. To understand the relative benefit
of further reducing emissions from
different pollutants, MANE-VU
developed emission sensitivity model
runs using CMAQ to evaluate visibility
and air quality impacts from various
groups of emissions and pollutant
scenarios in the Class I areas on the 20%
worst visibility days.

Regarding which pollutants are most
significantly impacting visibility in the
MANE-VU region, MANE-VU'’s
contribution assessment demonstrated
that sulfate is the major contributor to
PM; s mass and visibility impairment at
Class I areas in the Northeast and Mid-
Atlantic Region. Sulfate particles
commonly account for more than 50%
of particle-related light extinction at
northeastern Class I areas on the clearest
days and for as much as or more than
80% on the haziest days. In particular,
for the Brigantine National Wildlife
Refuge Class I area (the most impacted
Class I area), sulfate accounted for 66%
of the particle extinction on the 20%
worst visibility days in 2000-2004.
After sulfate, organic carbon (OC)
consistently accounts for the next
largest fraction of light extinction.
Organic carbon accounted for 13% of
light extinction on the 20% worst
visibility days for Brigantine, followed
by nitrate that accounts for 9% of light
extinction.

The emissions sensitivity analyses
conducted by MANE-VU predict that
reductions in SO, emissions from EGU
and non-EGU industrial point sources
will result in the greatest improvements
in visibility in the Class I areas in the
MANE-VU region, more than any other
visibility-impairing pollutant. As a
result of the dominant role of sulfate in
the formation of regional haze in the
Northeast and Mid-Atlantic Region,
MANE-VU concluded that an effective
emissions management approach would
rely heavily on broad-based regional
SO control efforts in the eastern United
States.


http://www.epa.gov/scram001/guidance/guide/final-03-pm-rh-guidance.pdf
http://www.epa.gov/scram001/guidance/guide/final-03-pm-rh-guidance.pdf
http://www.epa.gov/scram001/guidance/guide/final-03-pm-rh-guidance.pdf
http://www.epa.gov/ttnchie1/eidocs/eiguid/index.html
http://www.epa.gov/ttnchie1/eidocs/eiguid/index.html
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4. RPG

Since the State of Maryland does not
have a Class I area, it is not required to
establish RPGs. However, Maryland has
been identified as influencing the
visibility impairment of the following
Class I areas; Acadia National Park,
Brigantine National Wildlife Refuge,
and Lye Brook Wilderness Area, as well
as, the Dolly Sods Wilderness, Otter
Creek Wilderness, and Shenandoah
National Park. As such, Maryland
participated in consultations to discuss
the reasonable progress goals being
considered by MANE—-VU for the
affected Class I areas. As a result, the
MANE-VU Class I area states adopted
four RPGs that will provide for
reasonable progress towards achieving
natural visibility: Timely
implementation of BART requirements;
a 90% reduction in SO, emissions from
each of the EGU stacks identified by
MANE-VU comprising a total of 167
stacks (12 are located in Maryland);
adoption of a low sulfur fuel oil
strategy; and continued evaluation of
other control measures to reduce SO»
and NOx emissions.

In order to address a timely
implementation of BART, as described

in section III B.5. of this notice, the
Maryland HAA was determined to be
better than BART for NOx and SO»
emissions. The first phase of the
emission limits became effective in
2009/2010 timeframe and the second
phase will become effective in the 2012/
2013 timeframe. The BART limitation
became effective in calendar year 2010
for the PM control strategies identified
in section III.B.5.

States were asked to reduce SO»
emissions from the highest emission
stacks in the eastern United States by
90% or if it was infeasible to achieve
that level of reduction, an alternative
had to be identified which could
include other point sources. Maryland’s
Brandon Shores Units 1 and 2, C.P.
Crane Units 1 and 2, Chalk Point Units
1 and 2, Dickerson Units 1, 2 and 3,
Wagner Unit 3 and Morgantown Units 1
and 2 are twelve of the 167 units
identified by MANE-VU as having the
highest emissions in the eastern United
States. The 2002 base year SO,
emissions from these twelve units are
235,435 tons per year. A 90% SO»
emission reduction from these twelve
units would result in a reduction of
211,892 tons per year. However, the SO,

emission reductions that have already
resulted from the implementation of the
Maryland HAA for these twelve units
are 257,741 tons per year. These
reductions are more than enough to
satisfy the 90% emission reduction from
the 2002 baseline requirements. In
addition, the remaining EGU units
subject to the HAA they provide an
additional 11,703 of SO, emission
reductions. Maryland’s consideration of
all of the emission reductions from the
implementation of the HAA resulted in
a surplus of 57,553 tons per year of SO,
emission reductions.

The low sulfur fuel oil strategy has
four requirements for the State of
Maryland. These requirements are to
reduce the distillate oil to 0.05% sulfur
by weight (500 parts per million (ppm))
no later than 2014, #4 residual oil to
0.25%-0.5% sulfur by weight no later
than 2018, #6 residual oil to 0.5% sulfur
by weight no later than 2018, and
further reduce the sulfur content of
distillate oil to 15 ppm by 2018. Table
3 shows the SO, emission reductions in
tons per year (TPY) that would result
from the implementation of a low sulfur
fuel oil strategy in Maryland.

TABLE 3—REASONABLE PROGRESS GOAL—LOW SULFUR FUEL OIL STRATEGY

Low sulfur fuel oil strategy

2018 SO, Emissions reduc-
tions (TPY) based on the low
sulfur fuel oil strategy request

Residual and #4 Fuel Oil (assumes 0.5% sulfur)
Distillate (15 ppm sulfur) ........cccoevviieeniieneene.

1,344.1
6,129.3

7,473.4

As noted in Table 3, since Maryland
has not adopted a low sulfur fuel oil
strategy, the state has a deficiency of
7,473.4 TPY of SO, emissions. However,
as noted above, Maryland has a surplus
of SO, emission reductions of 57,552
TPY resulting from the HAA. This
surplus accounts for the SO, emission
reductions needed to meet the
requirements of the low sulfur fuel
strategy.

5. BART

BART is an element of Maryland’s
LTS. The BART Regional Haze
requirement consists of three
components: (a) Identification of all the
BART eligible sources; (b) an
assessment of whether the BART
eligible sources are subject to BART;
and (c) the determination of the BART
controls.

The first component of a BART
evaluation is to identify all the BART
eligible sources. The BART eligible
sources were identified by utilizing the
criteria in the BART Guidelines as
follows:

e Determine whether one or more
emissions units at the facility fit within
one of the 26 categories listed in the
BART Guidelines (70 FR 39158—39159);

e Determine whether the emission
unit(s) was in existence on August 7,
1977 and begun operation after August
6, 1962;

¢ Determine whether potential
emissions of SO, NOx, and PM, from
subject units are 250 tons or more per
year.

The BART guidelines recommend
addressing SO,, NOx, and PM, as
visibility-impairment pollutants and
leave it up to the discretion of states to
evaluate VOC or ammonia emissions.

Because of the lack of tools available to
estimate emissions and subsequently
model VOC and ammonia effects on
visibility, and because Maryland is
aggressively addressing VOGs through
its ozone SIPs, Maryland determined
that SO,, NOx and PM, /2 5 are the only
reasonable contributing visibility
impairing pollutants to target under
BART.

Maryland identified seven BART
eligible sources (consisting of ten
emission units) as described in Table 4.
However, it was later determined that
Mettiki Coal Corporation should not be
included in the BART eligible list since
the source was not in existence by
August 7, 1977. The source did not meet
EPA'’s definition of “in existence’ (40
CFR 51.301) since EPA did not grant
approval of Mettiki Coal Corporation’s
construction application until February
23, 1978.
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TABLE 4—MARYLAND’S BART ELIGIBLE SOURCES

Facility and unit

Plant capacity in
megawatts

Unit capacity in

megawatts Location

CPSG—Crane Unit 2
CPSG—Wagner Unit 3

24.
*Mettiki Coal Corporation Unit 1

Mirant—Chalk Point Units 1, 2 and 3
Mirant—Morgantown Units 1 and 2 ....

New Page/Westvaco/Luke Papel;“Unit 25
Holcim (Independent/St. Lawrence Cement) Unit

355, 355 and 640
630 and 630

Prince George’s.
Charles.
Baltimore.

Anne Arundel.
Allegany.
Washington.

Garrett.

*This source is not BART eligible.

The second component of the BART
evaluation is to identify those BART
eligible sources that may reasonably be
anticipated to cause or contribute to
visibility impairment at any Class I area
are subject to BART. As discussed in the
BART guidelines, a state may choose to
consider all BART eligible sources to be
subject to BART (70 FR 39.161).
Consistent with the MANE-VU Board’s
decision in June 2004 that because of
the collective importance of BART
sources, BART determinations should
be made by the MANE-VU states for
each BART eligible source, unless the
sources shutdown or caps-out by
accepting a permit limitation restricting
their emissions to less than 250 tons per
year.

The final component of a BART
evaluation is making BART
determinations for all BART subject
sources. In making BART
determinations, section 169A(g)(2) of
the CAA requires that states consider
the following factors: (1) The costs of
compliance; (2) the energy and non-air
quality environmental impacts of
compliance; (3) any existing pollution
control technology in use at the source;
(4) the remaining useful life of the
source; and (5) the degree of
improvement in visibility which may
reasonably be anticipated to result from
the use of such technology. Section
(e)(2) of the RHR provides that a state
may opt to implement an emissions
trading program or other alternative
measure rather than to require sources
subject to BART to install, operate, and
maintain BART. To do so, the state must
demonstrate that the emissions trading
program or other alternative measure
will achieve greater reasonable progress
than would be achieved through the
installation and operation of BART.

Four EGUs in Maryland, the State
found to be subject to BART. As
discussed below, Maryland chose to
address the BART requirements for
these sources through an alternative
program regulated by COMAR
26.11.27.02, the Maryland HAA (73 FR
51599) that limits SO,, NOx and
mercury emissions from fossil fuel fired
generating units. Of the seven EGU
facilities subject to the Maryland HAA,
only four are facilities subject to BART,
as seen in Table 5. Maryland required
all of the BART subject facilities to
complete full BART analysis, however,
Maryland opted to rely on the emission
limits from the HAA for NOx and SO,,
as an alternative measure for BART.

TABLE 5—MARYLAND HAA SUBJECT
SOURCES AND MARYLAND BART
SUBJECT SOURCES

Maryland’s HAA Maryland’s BART
subject sources subject sources

Brandon Shores Units | C.P. Crane Unit 2.
1 and 2.

C.P. Crane Units 1 Chalk Point Units 1,
and 2. 2 and 3.

Chalk Point Units 1 Morgantown Units 1
and 2. and 2.

Dickerson Units 1, 2 H.A. Wagner Unit 3.
and 3.

H.A. Wagner Units 2
and 3.

Morgantown Units 1
and 2.

*R. Paul Smith Units
3 and 4.

*This facility is not part of Maryland’s alter-
native measures for BART.

Maryland’s HAA became effective on
July 16, 2007, with the first phase
requiring reductions in the 2009-2010
timeframe and the second phase of
emission control occurring in the 2012—
2013 timeframe. The HAA affects

Maryland’s largest coal-burning power
plants, which accounts for 95% of the
State’s power plant emissions and
requires year-round emission controls.
The HAA does not allow facilities to
obtain out-of-state emissions allowances
in lieu of adding pollution control
locally. During the first phase of the
HAA, NOx emissions were reduced by
approximately 70% in 2009 and SO,
emissions were reduced by
approximately 80% in 2010. At full
implementation, the HAA will reduce
NOx emissions by approximately 75%
in 2012 from 2002 levels and SO»
emissions will be reduced by
approximately 85% in 2013 from 2002
levels.

In order to determine appropriate
NOx and SO, emission limitations for
inclusion in Maryland’s HAA, Maryland
collected guidance and information
from a number of sources to assist in its
evaluation of appropriate emission
limits. The methods Maryland used to
develop the HAA incorporate many of
the criteria used in the 5 factor analyses
required by the RHR and included the
following: (1) Control technology
effectiveness; (2) costs; (3) complexity
with regards to application on cycling
units; (4) impact on plant operations
and flexibility; (5) operation and
maintenance costs; (6) size of the
affected units; and (7) technical
feasibility.

Of the fifteen units subject to
Maryland’s HAA, six have been
identified as BART units. The HAA
incorporates emissions limitations
based on a suite of emission reduction
technology capabilities. Tables 6 and 7
show Maryland promulgated emission
limitations for NOx and SO, in COMAR
26.11.27.02. for the thirteen units
subject to the BART alternative plan.

TABLE 6—HAA EMISSION LIMITATIONS FOR NOx IN TPY

Facility 2}%%2(_?3%- 2012 (TPY)
T o Brandon Shores Unit 1 ... 6,329 2,414
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TABLE 6—HAA EMISSION LIMITATIONS FOR NOx IN TPY—Continued
Facility %%%2(-?3%‘”5' 2012 (TPY)
Brandon Shores UNit 2 .....coc.eeiiiiiiic ettt et e et e e e e e e e e e snae e e enreeennnees 6,034 2,519
C.P. Crane Unit 1 ........... 6,245 686
C.P. Crane Unit 2 ..... 4,285 737
Chalk Point Unit 1 ..... 6,327 1,166
Chalk Point Unit 2 ..... 6,773 1,223
Dickerson Unit 1 .... 2,176 554
Dickerson Unit 2 .... 2,358 607
Dickerson Unit 3 ....... 2,694 575
H.A. Wagner Unit 2 ... 1,718 555
H.A. Wagner Unit 3 ... 2,232 1,115
Morgantown Unit 1 .... 10,013 2,094
MOrganTOWN UNIE 2 ...ttt ettt e e e bt e e e s ne e e e aabe e e enbe e e snreeeannnes 8,605 2,079
................................................................................................................................................. 65,793 16,324
TABLE 7—HAA EMISSION LIMITATIONS FOR SO» IN TPY
Facility %%%2(-?3%" 2013 (TPY)
Brandon Shores UNit 1 ..ottt e e be e e e e e e eareeeennnes 20,476 5,392
Brandon Shores Unit 2 .... 19,498 5,627
C.P. Crane Unit 1 ..... 17,971 1,532
C.P. Crane Unit 2 ..... 14,415 1,646
Chalk Point Unit 1 ..... 23,537 2,606
Chalk Point Unit 2 ..... 25,194 2,733
[0 Tod (=T ¢=To T T Lo S SRR 10,205 1,238
DICKEISON UNIt 2 ..ot ettt e e e e et e e e e e e e abaaeeeeeeesenntsneeeeeeeannnsrnnees 11,061 1,355
Dickerson Unit 3 ....... 12,636 1,285
H.A. Wagner Unit 2 ... 10,095 1,239
H.A. Wagner Unit 3 ... 6,427 2,490
MOrgantown UNIt 1 ...ttt 37,756 4,678
MOrgantOWN UNIE 2 ...t ettt et e e ae e e ne e e e sbe e e snne e e e nreeeannnes 32,586 4,646
LI ] =1 S TSROSO PSSRSO 241,862 36,468

Maryland did a comparison of the
HAA emission limits for thirteen of the
fifteen units regulated by this rule to the
BART presumptive limits for the seven
BART subject units. This comparison
resulted in a surplus of 60,805 tons of
SO, and 16,184 tons of NOx, primarily
because the HAA emission limits are
applicable to more units than the
Maryland BART subject units. The total
emissions reductions achieved by the
HAA, greatly exceed those which would
be achieved through application of
presumptive BART emissions rate limits
on BART subject units only.

For PM, Maryland required the BART
facilities to conduct an analysis of
potential BART control in accordance
with 40 CFR 51.308(e)(1)(ii). However,
five of the units have already installed
high efficiency electro-static precipitors
(ESP) to control PM and one has already
installed a fabric filter. The remaining
unit has enforceable operational
restriction requiring the burning of
natural gas for 95% of the total heat
input during ozone season. With this
existing fuel restriction, it will reduce
PM emissions by approximately 90%

during ozone season. Mirant Chalk
Point Unit 1 is a 355 MW walled fired,
dry bottom, supercritical boiler with
coal as the primary fuel. This unit is
equipped with a cold side ESP to
control PM emissions by over 99.5%.
Mirant Chalk Point Unit 2 is also a 355
MW walled fired, dry bottom,
supercritical boiler with coal as the
primary fuel. This unit is also equipped
with a cold side ESP to control PM
emissions by over 99.5%. Mirant Chalk
Point Unit 3 is a 640 MW tangentially
fired, sub-critical unit that fire residual
fuel oil or natural gas. This cycling unit
has operated at an average annual

capacity factor of 5% from 2006 to 2009.

A consent order requires this unit to
operate 95% of the time using natural
gas during ozone season (May-
September). Since this unit operates
primarily during ozone season, the
operational restriction on fuel use
effectively limit PM emissions by 90%.
Mirant Morgantown Unit 1 is a 630 MW
tangentially fired, supercritical boiler
with coal as the primary fuel. This unit
is equipped with a cold side ESP to
control PM emissions by over 99.5%.

Mirant Morgantown Unit 2 is also a 630
MW tangentially fired, supercritical
boiler with coal as the primary fuel.
This unit is also equipped with a cold
side ESP to control PM emissions by
over 99.5%. Crane Unit 2 is a 200 MW
utility boiler fired by four cyclone
burners with coal as the primary fuel.
This unit is equipped with a fabric filter
to control PM emissions by over 99%.
Wagner Unit 3 is a 350 MW
supercritical once-over coal fired boiler.
This unit is equipped with a cold side
ESP to control PM emissions by over
99%. Maryland has determined that
existing controls for PM meet the BART
requirement for all of these units since
they reduce PM emissions, are cost-
efficient, and have no significant energy
or non-air quality environmental
benefit. EPA agrees with Maryland’s PM
BART determination for all of BART
subject EGUs.

Maryland has two non-EGU BART
sources that were required to conduct
BART analyses to satisfy the
requirements of 40 CFR 51.308(e)(1)(ii).
Holcim (Independent/St. Lawrence
Cement) is a cement manufacturing
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plant located in Hagerstown, Maryland.
The BART analysis was done for the
long dry Portland cement kiln. Current
controls for PM consist of multi-clones
and an electrostatic precipitator. For
NOyx, the facility currently utilizes a
mid-kiln tire firing system with mixing
air technology and a low-NOx type
burner. For SO, the current controls
consist of injection of mixing air and
inherent dry scrubbing. For this unit,
Maryland determined the addition of
selective non-catalytic reduction (SNCR)
is BART for PM and NOx and current
controls are BART for SO».

New Page/Westvaco/Luke Paper is a
kraft pulp mill with two BART subject
power boilers (Units 25 and 26) that
share a common exhaust stream and has
one recovery boiler (Unit 3). The power
boilers are used as the primary and
back-up systems for incineration of
emissions from non-condensable gas
and stripper off gas, the recovery boiler
is used to recover chemicals from spent
agent pulping liquors and to produce
steam for the mill. Unit 25 burns coal as
the primary fuel with natural gas used
as a secondary fuel. Unit 26 originally
burned oil as the primary fuel, but in
1982 was converted to natural gas. Unit
25 currently has a multi-cyclone
mechanical collector in series with a
baghouse for control of PM. The boiler
is also equipped with an over-five air
system, low-NOx burners and a SNCR,
installed in 20086, for controlling NOx
emissions during ozone season. In a
letter dated October 31, 2007, the
facility committed to install either a
spray dryer absorber or a circulating dry
scrubber resulting in approximately
90% emission reduction from the 2002
baseline. Unit 26 currently has no
controls. Unit 3 has a two level staged
combustion air control system for the
control of SO, and NOx emissions and
the three-chamber ESP for the control of
PM. Maryland determined BART for
Unit 25 to be the current controls for PM
which consist of multi-cyclones,
baghouse and year-round operation of
the existing SNCR, low NOx burners,
and overfire air for NOx controls and
the addition of spray dryer absorber or
a circulating dry scrubber for SO». For
Unit 26, the natural gas fired boiler,
Maryland determined BART to be that
no add-on controls were necessary since
the use of natural gas results in very low
emissions of SO,, NOx, and PM. For
Unit 3, the recovery boiler, the current
controls consist of two level staged
combustion air control system for the
control of SO, and NOx emissions and
the three-chamber ESP for the control of
PM. EPA agrees with MDE’s analyses

and conclusions for the non-EGU BART
determinations.

C. Consultation With States and FLMs

On May 10, 2006, the MANE-VU Air
Directors adopted the Inter-RPO State/
Tribal and FLM Consultation
Framework that documented the
consultation process within the context
of regional haze planning and was
intended to create greater certainty and
understanding among RPOs. The
MANE-VU states held ten consultation
meetings and/or conference calls from
March 1, 2007 through March 21, 2008.
In addition to the MANE-VU members
attending these meetings and conference
calls, participants from VISTAS,
Midwest RPO, and the relevant FLMs
were also in attendance. In addition to
the conference calls and meeting, the
FLMs were given the opportunity to
review and comment on each of the
technical documents developed by
MANE-VU.

On September 22, 2008 and
November 18, 2011, Maryland
submitted a draft Regional Haze SIP to
the relevant FLMs for review and
comment pursuant to 40 CFR
51.308(i)(2). In a letter dated January 25,
2012, the FLMs provided comments on
the draft Regional Haze SIP in
accordance with 40 CFR 51.308(i)(3).
The comments received from the FLMs
were addressed and included in
Appendix C of the Maryland Regional
Haze SIP submittal.

On January 6, 2012, the MDE
provided public notice of the
opportunity to comment on the SIP
revision and on February 9, 2012 held
the public hearing. To address the
requirement for continuing consultation
procedures with the FLMs under 40
CFR 51.308(i)(4), Maryland commits in
their SIP to ongoing consultation with
the FLMs on Regional Haze issues
throughout the implementation.

D. Periodic SIP Revisions and Five-Year
Progress Reports

Consistent with the requirements of
40 CFR 51.308(g), Maryland has
committed to submitting a report on
reasonable progress (in the form of a SIP
revision) to the EPA every five years
following the initial submittal of its
regional haze SIP. The reasonable
progress report will evaluate the
progress made towards the RPGs for the
impacted Class I areas.

IV. What action is EPA proposing to
take?

EPA is proposing to approve a
revision to the Maryland SIP submitted
by the State of Maryland through the
MDE on February 13, 2012 that

addresses regional haze for the first
implementation period. EPA is
proposing to make a determination that
the Maryland Regional Haze SIP
contains the emission reductions
needed to achieve Maryland’s share of
emission reductions agreed upon
through the regional planning process.
Furthermore, Maryland’s Regional Haze
Plan ensures that emissions from the
State will not interfere with the
reasonable progress goals for
neighboring states’ Class I areas. EPA
has determined that the Regional Haze
Plan submitted by the State of Maryland
satisfies the requirements of the CAA.
EPA is taking this action pursuant to
those provisions of the CAA.
Accordingly, EPA is also proposing to
find that this revision meets the
applicable visibility related
requirements of CAA section 110(a)(2)
including but not limited to
110(a)(2)(D)(A)(I1) and 110(a)(2)(J),
relating to visibility protection for the
1997 8—Hour Ozone NAAQS and the
1997 and 2006 PM, s NAAQS. EPA is
soliciting public comments on the
issues discussed in this document.
These comments will be considered
before taking final action.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely proposes to approve state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
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Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed rule
approving Maryland’s Regional Haze
Plan does not have tribal implications as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000), because
the SIP is not approved to apply in
Indian country located in the state, and
EPA notes that it will not impose
substantial direct costs on tribal
governments or preempt tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Nitrogen dioxide,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides, Visibility, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: February 15, 2012.
W.C. Early,
Acting, Regional Administrator, Region III.
[FR Doc. 20124663 Filed 2—27-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R06-OAR-2008-0510; FRL-9640-6]
Approval and Promulgation of
Implementation Plans; Louisiana;

Regional Haze State Implementation
Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing a
partial disapproval and a partial limited
approval of a revision to the Louisiana
State Implementation Plan (SIP)
submitted by the State of Louisiana

through the Louisiana Department of
Environmental Quality (LDEQ) on June
13, 2008, that addresses regional haze
(RH) for the first implementation period.
This revision was submitted to address
the requirements of the Clean Air Act
(CAA or Act) and the EPA’s rules that
require states to prevent any future and
remedy any existing man-made
impairment of visibility in mandatory
Class I areas caused by emissions of air
pollutants from numerous sources
located over a wide geographic area
(also referred to as the “regional haze
program’). States are required to assure
reasonable progress toward the national
goal of achieving natural visibility
conditions in Class I areas. In a separate
action, the EPA has previously proposed
a limited disapproval of the Louisiana
regional haze SIP because of
deficiencies in the state’s regional haze
SIP submittal arising from the remand
by the U.S. Court of Appeals for the
District of Columbia (DC Circuit) to the
EPA of the Clean Air Interstate Rule
(CAIR). In today’s action, the EPA is
proposing a partial disapproval because
of deficiencies in Louisiana’s regional
haze SIP submittal that go beyond the
issues addressed in the EPA’s proposed
limited disapproval. The EPA is also
proposing a partial limited approval of
those elements of this SIP revision not
addressed by our partial disapproval.
The partial limited approval of the RH
requirements for Louisiana is based on
the conclusion that the revisions, as a
whole, strengthen the Louisiana SIP.
This action is being taken under section
110 and part C of the CAA.

DATES: Comments must be received on
or before March 29, 2012.

ADDRESSES: Submit your comments,
identified by Docket No. EPA-R06—
OAR-2008-0510, by one of the
following methods:

e Federal e-Rulemaking Portal:
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

e Email: REAIR LAHAZE@epa.gov.

e Mail: Mr. Guy Donaldson, Chief,
Air Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 1200, Dallas, Texas
75202-2733.

e Hand or Courier Delivery: Mr. Guy
Donaldson, Chief, Air Planning Section
(6PD-L), Environmental Protection
Agency, 1445 Ross Avenue, Suite 1200,
Dallas, Texas 75202—-2733. Such
deliveries are accepted only between the
hours of 8 a.m. and 4 p.m. weekdays,
and not on legal holidays. Special
arrangements should be made for
deliveries of boxed information.

e Fax:Mr. Guy Donaldson, Chief, Air
Planning Section (6PD-L), at fax
number 214-665-6762.

Instructions: Direct your comments to
Docket No. EPA-R06—-OAR-2008-0510.
Our policy is that all comments received
will be included in the public docket
without change and may be made
available online at www.regulations.gov,
including any personal information
provided, unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through
www.regulations.gov or email. The
www.regulations.gov Web site is an
“anonymous access”’ system, which
means we will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to us without going through
www.regulations.gov your email address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, we recommend
that you include your name and other
contact information in the body of your
comment and with any disk or CD-ROM
you submit. If we cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
we may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Air Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202-2733. The file will be made
available by appointment for public
inspection in the Region 6 FOIA Review
Room between the hours of 8:30 a.m.
and 4:30 p.m. weekdays except for legal
holidays. Contact the person listed in
the FOR FURTHER INFORMATION CONTACT
paragraph below or Mr. Bill Deese at
214-665-7253 to make an appointment.
If possible, please make the
appointment at least two working days
in advance of your visit. There will be


http://www.regulations.gov
mailto:R6AIR_LAHAZE@epa.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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a fee of 15 cents per page for making
photocopies of documents. On the day
of the visit, please check in at our
Region 6 reception area at 1445 Ross
Avenue, Suite 700, Dallas, Texas.

The State submittal is also available
for public inspection during official
business hours, by appointment, at the
Louisiana Department of Environmental
Quality, 602 N. Fifth Street in Baton
Rouge, Louisiana.

FOR FURTHER INFORMATION CONTACT: Ms.
Ellen Belk, Air Planning Section (6PD—
L), Environmental Protection Agency,
Region 6, 1445 Ross Avenue, Suite 700,
Dallas, Texas 75202—-2733, telephone
214-665-2164; fax number 214-665—
6762; email address belk.ellen@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document wherever
“we,” “us,” or “our” is used, we mean
the EPA.
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I. Executive Summary of Proposed
Action

The EPA is proposing a partial limited
approval of Louisiana’s June 13, 2008,
SIP revision addressing regional haze
(RH) under CAA sections 301(a) and
110(k)(3) because certain provisions of
the revision strengthen the Louisiana
(LA) SIP. The EPA is also proposing a
partial disapproval of the LA RH SIP
submittal because the submittal
includes several deficient provisions.
The deficiencies identified in today’s
action go beyond those identified in the
limited disapproval proposed on
December 30, 2011 (76 FR 82219).
Certain elements of the State’s Best
Available Retrofit Technology (BART)
evaluations and determinations are not
fully adequate to meet the federal
requirements. Additionally, as a result
of the deficiencies related to BART, the
Long-Term Strategy (LTS) and
Reasonable Progress Goals (RPGs) are
not fully adequate to meet federal
requirements. Finally, because visibility
impacts from smoke are significant in
Louisiana, we propose that Louisiana
should finalize its Smoke Management
Plan (SMP). The portions of the revision
proposed for limited approval
nevertheless represent an improvement
over the current SIP, and make
considerable progress in fulfilling the

applicable CAA RH program
requirements. This proposed
rulemaking and the accompanying
Technical Support Document (TSD)
explain the basis for EPA’s proposed
partial limited approval and partial
disapproval.

Under CAA sections 301(a) and
110(k)(6) and EPA’s long-standing
guidance,?! a limited approval results in
approval of portions of the SIP
submittal, even though they are
deficient and prevent EPA from granting
a full approval of the SIP revision. In an
earlier proposed action, EPA has
proposed a limited disapproval of
Louisiana’s RH SIP revision for not
meeting all the applicable requirements
of the CAA (76 FR 82219). In today’s
proposed action, having concluded
based on a careful review of the LA RH
SIP revision that there are deficiencies
in the SIP beyond those identified in the
proposed limited disapproval of the LA
RH SIP, we are proposing a partial
disapproval of those additional
deficiencies and a partial limited
approval of the rest of the LA RH SIP.
The partial limited approval proposes to
give limited approval to those portions
of the SIP that are not being
disapproved in today’s action for their
benefit in strengthening the SIP even
though they do not fully meet regional
haze requirements.

Specifically, we are proposing to find
that the following elements of the
submittal fully satisfy federal
requirements insofar as the elements do
not rely on the sulfur dioxide (SO>)
reductions from CAIR: The State’s
identification of affected Class I areas;
the establishment of baseline, natural
and current visibility conditions,
including the Uniform Rate of Progress
(URP); coordination of reasonably
attributable visibility impairment
(RAVI) and RH requirements; the RH
monitoring strategy and other SIP
requirements under 40 CFR
51.308(d)(4); the State’s commitment to
submit periodic RH SIP revisions and
periodic progress reports describing
progress towards the State’s RPGs; the
State’s commitment to make a
determination of the adequacy of the
existing SIP at the time a progress report
is submitted; and the State’s
coordination with Federal Land
Managers (FLMs).

We are proposing to find that
Louisiana’s RPGs meet some federal

1 Processing of State Implementation Plan (SIP)
Revisions, EPA Memorandum from John Calcagni,
Director, Air Quality Management Division,
OAQPS, to Air Division Directors, EPA Regional
Offices I-X (1992 Calcagni Memorandum) located at
http://www.epa.gov/ttn/caaa/t1/memoranda/

siproc.pdf.


http://www.epa.gov/ttn/caaa/t1/memoranda/siproc.pdf
http://www.epa.gov/ttn/caaa/t1/memoranda/siproc.pdf
mailto:belk.ellen@epa.gov
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requirements, but also contain some
deficiencies. We are proposing to find
that the State’s RPGs are deficient given
our proposed finding that certain of
Louisiana’s BART determinations are
not fully approvable. In general, the
State followed the requirements of 40
CFR 51.308(d)(1), but these goals do not
reflect appropriate emissions reductions
from BART.

For LTS, we are proposing to find that
the State’s LTS satisfies many of the
requirements under 40 CFR
51.308(d)(3); however, we are proposing
to find that the submitted LTS is
deficient because a portion of it relies
on BART determinations that we are
proposing to disapprove. Also, because
visibility impacts from smoke are
significant in Louisiana, we propose to
find that that Louisiana should finalize
its SMP.

For the BART analyses for sources
other than electric generating units
(EGUs), we are proposing to find that
the State’s identification of subject-to-
BART sources meets federal
requirements in part, but that the state
should have identified Mosaic Fertilizer
as being subject to BART and made a
BART determination for the source.
This is discussed in more detail in
section IV.D.2 of this action. We are also
proposing to find that LDEQ’s BART
determinations for Conoco Phillips,
Rhodia, and Sid Richardson Carbon
Black are not fully approvable. These
BART determinations are discussed in
more detail in section IV.D.3 of this
action.

As noted above, in an earlier
proposed action, EPA proposed a
limited disapproval of the Louisiana
regional haze SIP. EPA’s proposed
limited disapproval is based on
deficiencies in the state’s regional haze
SIP submittal arising from the state’s
reliance on CAIR to meet certain
regional haze requirements. In the same
December 30, 2011 notice, EPA
proposed to find that the Transport
Rule,? a rule issued in 2011 to address
the interstate transport of NOx and SO,
in the eastern United States would, like
CAIR, provide for greater reasonable
progress towards the national goal than
would BART. 76 FR 82219. Based on
this proposed finding, EPA also
proposed to revise the Regional Haze
Rule (RHR) to allow states to substitute
participation in the trading programs
under the Transport Rule for source-
specific BART. This proposed revision
applies only to EGUs in the states in the
Transport Rule region and only to the
pollutants subject to the requirements of
the Transport Rule. States such as

276 FR 48208 (August 8, 2011).

Louisiana that are subject to the
requirements of the Transport Rule
trading program only for nitrogen oxides
(NOx) must still address BART for EGUs
for SO, and other visibility impairing
pollutants. See, 76 FR at 82224.
Consequently, while we proposed on
December 30, 2011 to issue a federal
implementation plan (FIP) to address
the deficiencies in Louisiana’s SIP
associated with the BART requirements
for NOx for EGUs, we did not propose
a plan to address the deficiencies
associated with the BART requirements
for SO». The docket for this earlier EPA
proposed limited disapproval of
Louisiana’s regional haze SIP may be
found at Docket ID No. EPA-HQ-OAR~
2011-0729.

Louisiana also relied on CAIR in
assessing the need for emissions
reductions from EGUs to ensure
reasonable progress. Consequently,
Louisiana will have to reconsider
whether reductions of SO, from EGUs,
whether subject to BART or not, are
appropriate for ensuring reasonable
progress.

Where a submittal addresses a
mandatory requirement of the CAA, we
must, within 24 months following a
final disapproval, either approve a SIP
or promulgate a FIP. CAA section
110(c)(1). At this time, we are not
proposing a FIP for the portions of the
Louisiana RH SIP we are proposing in
this action to find deficient because
LDEQ has expressed its intent to revise
the Louisiana RH SIP by correcting the
deficiencies. We are electing to not
propose a FIP at this time in order to
provide Louisiana time to correct these
deficiencies. However, a final partial
disapproval of Louisiana’s RH SIP will
start the two-year mandatory FIP clock.
If the State submits an approvable rule
revision during the FIP clock period,
final approval of the rule revision
correcting the deficiencies will
terminate the FIP clock.

II. What is the background for our
proposed action?

A. The Regional Haze Problem

Regional haze is visibility impairment
that is produced by a multitude of
sources and activities which are located
across a broad geographic area and emit
fine particulate matter (PM- 5) (e.g.,
sulfates, nitrates, organic carbon,
elemental carbon, and soil dust), and
their precursors (e.g., SOz, NOx, and in
some cases, ammonia (NHz) and volatile
organic compounds (VOCs)). Fine
particle precursors react in the
atmosphere to form fine particulate
matter that impairs visibility by
scattering and absorbing light. Visibility

impairment reduces the clarity, color,
and visible distance that one can see.
PM, 5 can also cause serious health
effects and mortality in humans and
contributes to environmental effects
such as acid deposition and
eutrophication.

Data from the existing visibility
monitoring network, the “Interagency
Monitoring of Protected Visual
Environments” (IMPROVE) monitoring
network, show that visibility
impairment caused by air pollution
occurs virtually all the time at most
national park and wilderness areas. The
average visual range 3 in many Class I
areas ? (i.e., national parks and
memorial parks, wilderness areas, and
international parks meeting certain size
criteria) in the western United States is
100-150 kilometers, or about one-half to
two-thirds of the visual range that
would exist without anthropogenic air
pollution. In most of the eastern Class
I areas of the United States, the average
visual range is less than 30 kilometers,
or about one-fifth of the visual range
that would exist under estimated
natural conditions. See, 64 FR 35715,
July 1, 1999.

B. Requirements of the CAA and EPA’s
Regional Haze Rule (RHR)

In section 169A of the 1977
Amendments to the CAA, Congress
created a program for protecting
visibility in the nation’s national parks
and wilderness areas. This section of the
CAA establishes as a national goal the
“prevention of any future, and the
remedying of any existing, impairment
of visibility in mandatory Class I
Federal areas which impairment results
from manmade air pollution.” On
December 2, 1980, the EPA promulgated
regulations to address visibility
impairment in Class I areas that is
“reasonably attributable” to a single

3Visual range is the greatest distance, in
kilometers or miles, at which a dark object can be
viewed against the sky.

4 Areas designated as mandatory Class I Federal
areas consist of national parks exceeding 6,000
acres, wilderness areas and national memorial parks
exceeding 5,000 acres, and all international parks
that were in existence on August 7, 1977. See, 42
U.S.C. 7472(a). In accordance with section 169A of
the CAA, EPA, in consultation with the Department
of Interior, promulgated a list of 156 areas where
visibility is identified as an important value. See,
44 FR 69122, November 30, 1979. The extent of a
mandatory Class I area includes subsequent changes
in boundaries, such as park expansions. See, 42
U.S.C. 7472(a). Although states and tribes may
designate as Class I additional areas which they
consider to have visibility as an important value,
the requirements of the visibility program set forth
in section 169A of the CAA apply only to
“mandatory Class I Federal areas.”” Each mandatory
Class I Federal area is the responsibility of a
“Federal Land Manager.” See, 42 U.S.C. 7602(i).
When the term “Class I area” is used in this action,
it means a “mandatory Class I Federal area.”



11842

Federal Register/Vol. 77, No. 39/ Tuesday, February 28, 2012 /Proposed Rules

source or small group of sources, i.e.,
“reasonably attributable visibility
impairment.” 45 FR 80084. These
regulations represented the first phase
in addressing visibility impairment. The
EPA deferred action on regional haze
that emanates from a variety of sources
until monitoring, modeling, and
scientific knowledge about the
relationships between pollutants and
visibility impairment were improved.

Congress added section 169B to the
CAA in 1990 to address regional haze
issues. The EPA promulgated a rule to
address regional haze on July 1, 1999
(64 FR 35713), the RHR. The RHR
revised the existing visibility
regulations to integrate into the
regulation provisions addressing
regional haze impairment and
established a comprehensive visibility
protection program for Class I areas. The
requirements for regional haze, found at
40 CFR 51.308 and 51.309, are included
in the EPA’s visibility protection
regulations at 40 CFR 51.300-309. Some
of the main elements of the regional
haze requirements are summarized in
section IIT of this proposal. The
requirement to submit a regional haze
SIP applies to all 50 states, the District
of Columbia, and the Virgin Islands.5 40
CFR 51.308(b) requires states to submit
the first implementation plan
addressing regional haze visibility
impairment no later than December 17,
2007.

C. Roles of Agencies in Addressing
Regional Haze

Successful implementation of the RH
program will require long-term regional
coordination among states, tribal
governments and various federal
agencies. As noted above, pollution
affecting the air quality in Class I areas
can be transported over long distances,
even hundreds of kilometers (km).
Therefore, to address effectively the
problem of visibility impairment in
Class I areas, states need to develop
strategies in coordination with one
another, taking into account the effect of
emissions from one jurisdiction on the
air quality in another.

Because the pollutants that lead to RH
can originate from sources located
across broad geographic areas, we have
encouraged the states and tribes across
the United States (U.S.) to address
visibility impairment from a regional
perspective. Five regional planning
organizations (RPOs) were developed to

5 Albuquerque/Bernalillo County in New Mexico
must also submit a regional haze SIP to completely
satisfy the requirements of section 110(a)(2)(D) of
the CAA for the entire State of New Mexico under
the New Mexico Air Quality Control Act (section
74-2-4).

address RH and related issues. The
RPOs first evaluated technical
information to better understand how
their states and tribes impact Class I
areas across the country, and then
pursued the development of regional
strategies to reduce emissions of
particulate matter and other pollutants
leading to RH.

The Central Regional Air Planning
Association (CENRAP) is an
organization of states, tribes, federal
agencies and other interested parties
that identifies RH and visibility issues
and develops strategies to address them.
The CENRAP is one of the five RPOs
across the U.S. and includes the states
and tribal areas of Nebraska, Kansas,
Oklahoma, Texas, Minnesota, Iowa,
Missouri, Arkansas, and Louisiana.

ITI. What are the requirements for
regional haze SIPs?

The following is a summary and basic
explanation of the regulations covered
under the RHR. See, 40 CFR 51.308 for
a complete listing of the regulations
under which this SIP is being evaluated.

A. The CAA and the Regional Haze Rule

RH SIPs must assure reasonable
progress towards the national goal of
achieving natural visibility conditions
in Class I areas. Section 169A of the
CAA and our implementing regulations
require states to establish long-term
strategies for making reasonable
progress toward meeting this goal.
Implementation plans must also give
specific attention to certain stationary
sources that were in existence on
August 7, 1977, but were not in
operation before August 7, 1962, and
require these sources, where
appropriate, to install BART controls for
the purpose of eliminating or reducing
visibility impairment. The specific RH
SIP requirements are discussed in
further detail in this section.

B. Determination of Baseline, Natural,
and Current Visibility Conditions

The RHR establishes the deciview
(dv) as the principal metric for
measuring visibility. See, 70 FR 39104.
This visibility metric expresses uniform
changes in the degree of haze in terms
of common increments across the entire
range of visibility conditions, from
pristine to extremely hazy conditions.
Visibility is sometimes expressed in
terms of the visual range, which is the
greatest distance, in kilometers or miles,
at which a dark object can just be
distinguished against the sky. The
deciview is a useful measure for
tracking progress in improving
visibility, because each deciview change
is an equal incremental change in

visibility perceived by the human eye.
Most people can detect a change in
visibility of one deciview.6

The deciview is used in expressing
RPGs (which are interim visibility goals
towards meeting the national visibility
goal), defining baseline, current, and
natural conditions, and tracking changes
in visibility. The RH SIPs must contain
measures that ensure ‘‘reasonable
progress” toward the national goal of
preventing and remedying visibility
impairment in Class I areas caused by
man-made air pollution by reducing
anthropogenic emissions that cause RH.
The national goal is a return to natural
conditions, i.e., man-made sources of air
pollution would no longer impair
visibility in Class I areas.

To track changes in visibility over
time at each of the 156 Class I areas
covered by the visibility program (40
CFR 81.401-437), and as part of the
process for determining reasonable
progress, states must calculate the
degree of existing visibility impairment
at each Class I area at the time of each
RH SIP submittal and periodically
review progress every five years,
midway through each 10-year
implementation period. To do this, the
RHR requires states to determine the
degree of impairment (in deciviews) for
the average of the 20 percent least
impaired (“best”) and 20 percent most
impaired (‘“worst”) visibility days over
a specified time period at each of their
Class I areas. In addition, states must
also develop an estimate of natural
visibility conditions for the purpose of
comparing progress toward the national
goal. Natural visibility is determined by
estimating the natural concentrations of
pollutants that cause visibility
impairment and then calculating total
light extinction based on those
estimates. We have provided guidance
to states regarding how to calculate
baseline, natural and current visibility
conditions.”

For the first RH SIPs that were due by
December 17, 2007, “baseline visibility
conditions” were the starting points for
assessing “current” visibility
impairment. Baseline visibility
conditions represent the degree of

6 The preamble to the RHR provides additional
details about the deciview. 64 FR 35714, 35725
(July 1, 1999).

7 Guidance for Estimating Natural Visibility
Conditions Under the Regional Haze Rule,
September 2003, EPA-454/B-03-005, available at
http://www.epa.gov/ttncaaal/t1/memoranda/rh_
envcurhr_gd.pdf, (hereinafter referred to as “our
2003 Natural Visibility Guidance”); and Guidance
for Tracking Progress Under the Regional Haze
Rule, (EPA-454/B—03-004, September 2003,
available at http://www.epa.gov/ttncaaa1/t1/
memoranda/rh_tpurhr_gd.pdf, (hereinafter referred
to as our ‘2003 Tracking Progress Guidance”).


http://www.epa.gov/ttncaaa1/t1/memoranda/rh_envcurhr_gd.pdf
http://www.epa.gov/ttncaaa1/t1/memoranda/rh_envcurhr_gd.pdf
http://www.epa.gov/ttncaaa1/t1/memoranda/rh_tpurhr_gd.pdf
http://www.epa.gov/ttncaaa1/t1/memoranda/rh_tpurhr_gd.pdf
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visibility impairment for the 20 percent
least impaired days and 20 percent most
impaired days for each calendar year
from 2000 to 2004. Using monitoring
data for 2000 through 2004, states are
required to calculate the average degree
of visibility impairment for each Class I
area, based on the average of annual
values over the five-year period. The
comparison of initial baseline visibility
conditions to natural visibility
conditions indicates the amount of
improvement necessary to attain natural
visibility, while the future comparison
of baseline conditions to the then
current conditions will indicate the
amount of progress made. In general, the
2000—2004 baseline period is
considered the time from which
improvement in visibility is measured.

C. Determination of Reasonable Progress
Goals

The vehicle for ensuring continuing
progress towards achieving the natural
visibility goal is the submission of a
series of RH SIPs from the states that
establish two RPGs (i.e., two distinct
goals, one for the “best” and one for the
“worst” days) for every Class I area for
each (approximately) 10-year
implementation period. See, 70 FR
3915; See also 64 FR 35714. The RHR
does not mandate specific milestones or
rates of progress, but instead calls for
states to establish goals that provide for
“reasonable progress” toward achieving
natural (i.e., “background”’) visibility
conditions. In setting RPGs, states must
provide for an improvement in visibility
for the most impaired days over the
(approximately) 10-year period of the
SIP, and ensure no degradation in
visibility for the least impaired days
over the same period. Id.

States have significant discretion in
establishing RPGs, but are required to
consider the following factors
established in section 169A of the CAA
and in our RHR at 40 CFR
51.308(d)(1)(i)(A): (1) The costs of
compliance; (2) the time necessary for
compliance; (3) the energy and non-air
quality environmental impacts of
compliance; and (4) the remaining
useful life of any potentially affected
sources. States must demonstrate in
their SIPs how these factors are
considered when selecting the RPGs for
the best and worst days for each
applicable Class I area. States have
considerable flexibility in how they take
these factors into consideration, as
noted in our Reasonable Progress
Guidance.? In setting the RPGs, states

8 Guidance for Setting Reasonable Progress Goals
under the Regional Haze Program, June 1, 2007,
memorandum from William L. Wehrum, Acting

must also consider the rate of progress
needed to reach natural visibility
conditions by 2064 (the URP) and the
emission reduction measures needed to
achieve that rate of progress over the
10-year period of the SIP. Uniform
progress towards achievement of natural
conditions by the year 2064 represents

a rate of progress, which states are to
use for analytical comparison to the
amount of progress they expect to
achieve. In setting RPGs, each state with
one or more Class I areas (“Class I
State’’) must also consult with
potentially “contributing states,” i.e.,
other nearby states with emission
sources that may be affecting visibility
impairment at the Class I State’s areas.
40 CFR 51.308(d)(1)(iv).

D. Best Available Retrofit Technology
(BART)

Section 169A of the CAA directs
states to evaluate the use of retrofit
controls at certain larger, often
uncontrolled, older stationary sources
with the potential to emit greater than
250 tons per year (tpy) or more of any
visibility impairing pollutant in order to
address visibility impacts from these
sources. Specifically, section
169A(b)(2)(A) of the Act requires states
to revise their SIPs to contain such
measures as may be necessary to make
reasonable progress towards the natural
visibility goal, including a requirement
that certain categories of existing major
stationary sources @ built between 1962
and 1977 procure, install, and operate
the “Best Available Retrofit
Technology”, as determined by the state
or us in the case of a plan promulgated
under section 110(c) of the CAA. Under
the RHR, states are directed to conduct
BART determinations for such “BART-
eligible” sources that may be
anticipated to cause or contribute to any
visibility impairment in a Class I area.
Rather than requiring source-specific
BART controls, states also have the
flexibility to adopt an emissions trading
program or other alternative program as
long as the alternative provides greater
reasonable progress towards improving
visibility than BART.

We promulgated regulations
addressing RH in 1999, 64 FR 35714
(July 1, 1999), codified at 40 CFR part
51, subpart P.10 These regulations

Assistant Administrator for Air and Radiation, to
EPA Regional Administrators, EPA Regions 1-10
(pp. 4-2, 5-1).

9The set of “‘major stationary sources” potentially
subject to BART are listed in CAA section
169A(g)(7).

10In American Corn Growers Ass’nv. EPA, 291
F.3d 1 (D.C. Cir. 2002), the U.S Gourt of Appeals
for the District of Columbia Circuit issued a ruling
vacating and remanding the BART provisions of the

require all states to submit
implementation plans that, among other
measures, contain either emission limits
representing BART for certain sources
constructed between 1962 and 1977, or
alternative measures that provide for
greater reasonable progress than BART.
40 CFR 51.308(e).

On July 6, 2005, we published the
Guidelines for BART Determinations
Under the Regional Haze Rule at
Appendix Y to 40 CFR Part 51 (“BART
Guidelines”) to assist states in
determining which of their sources
should be subject to the BART
requirements and in determining
appropriate emission limits for each
applicable source. 70 FR 39104. In
making a BART determination for a
fossil fuel-fired electric generating plant
with a total generating capacity in
excess of 750 megawatts (MW), a state
must use the approach set forth in the
BART Guidelines. A state is encouraged,
but not required, to follow the BART
Guidelines in making BART
determinations for other types of
sources; however, all subject to BART
sources are required to comply with the
five BART factors (or steps) (40 CFR
51.308(e)(1)(ii)(A)).

The process of establishing BART
emission limitations can be logically
broken down into three steps: First,
states identify those sources that meet
the definition of “BART-eligible source”
set forth in 40 CFR 51.301;? second,
states determine whether each
identified source “emits any air
pollutant which may reasonably be
anticipated to cause or contribute to any
impairment of visibility in any such
area” (a source that fits this description
is “subject to BART,”) and; third, for
each source subject to BART, states then
identify the appropriate type and the
level of control for reducing emissions.

States must address all visibility-
impairing pollutants emitted by a source
in the BART determination process. The
most significant visibility impairing
pollutants are SO, NOx, and PM. We
have stated that states should use their
best judgment in determining whether
VOC or ammonia compounds impair
visibility in Class I areas.

Under the BART Guidelines, states
may select an exemption threshold
value for their BART modeling, below
which a BART-eligible source would

regional haze rule. In 2005, we issued BART
guidelines to address the court’s ruling in that case.
See 70 FR 39104 (July 6, 2005).

11 BART-eligible sources are those sources that
have the potential to emit 250 tons or more of a
visibility-impairing air pollutant, were put in place
between August 7, 1962 and August 7, 1977, and
whose operations fall within one or more of 26
specifically listed source categories.
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not be expected to cause or contribute
to visibility impairment in any Class I
area. The state must document this
exemption threshold value in the SIP
and must state the basis for its selection
of that value. States have three options
for exempting a BART-eligible source
from the BART requirements, including
dispersion modeling demonstrating that
the source cannot reasonably be
anticipated to cause or contribute to
visibility impairment in a Class I area,
use of model plants to exempt sources
with common characteristics, and
cumulative modeling to show that no
sources in Louisiana are subject to
BART. Any source with emissions that
model above the threshold value would
be subject to a BART determination
review. The BART Guidelines
acknowledge varying circumstances
affecting different Class I areas. States
should consider the number of emission
sources affecting the Class I areas at
issue and the magnitude of the
individual sources’ impacts. Any
exemption threshold set by the state
should not be higher than 0.5 dv. See
also, 40 CFR part 51, Appendix Y,
section IILA.1.

In their SIPs, states must identify
potential BART sources, described as
“BART-eligible sources” in the RHR,
and document their BART control
determination analyses. The term
“BART-eligible source” used in the
BART Guidelines means the collection
of individual emission units at a facility
that together comprises the BART-
eligible source. In making BART
determinations, section 169A(g)(2) of
the CAA requires that states consider
the following factors: (1) The costs of
compliance; (2) the energy and non-air
quality environmental impacts of
compliance; (3) any existing pollution
control technology in use at the source;
(4) the remaining useful life of the
source; and (5) the degree of
improvement in visibility which may
reasonably be anticipated to result from
the use of such technology. States are
free to determine the weight and
significance to be assigned to each
factor. See, 40 CFR 51.308(e)(1)(ii).

A RH SIP must include source-
specific BART emission limits and
compliance schedules for each source
subject to BART (See, CAA section
169A(b)(2), 40 CFR 51.308(e), and 64 FR
35714, 35741). Once a state has made its
BART determination, the BART controls
must be installed and in operation as
expeditiously as practicable, but no later
than five years after the date of our
approval of the RH SIP. CAA section
169(g)(4) and 40 CFR 51.308(e)(1)(iv). In
addition to what is required by the RHR,
general SIP requirements mandate that

the SIP must also include all regulatory
requirements related to monitoring,
recordkeeping, and reporting for the
BART controls on the source. See, CAA
section 110(a).

As noted above, the RHR allows states
to implement an alternative program in
lieu of BART so long as the alternative
program can be demonstrated to achieve
greater reasonable progress toward the
national visibility goal than would
BART. Under regulations issued in 2005
revising the RH program, the EPA made
just such a demonstration for the CAIR.
See, 70 FR 39104 (July 6, 2005). The
EPA’s regulations provide that states
participating in the CAIR cap-and-trade
program under 40 CFR part 96 pursuant
to an EPA-approved CAIR SIP or which
remain subject to the CAIR FIP in 40
CFR part 97 need not require affected
BART-eligible EGUs to install, operate,
and maintain BART for emissions of
SO, and NOx. See, 40 CFR 51.308(e)(4).
Because the CAIR did not address direct
emissions of PM, states were still
required to conduct a BART analysis for
PM emissions from EGUs subject to
BART for that pollutant. The CAIR
required controls of both SO, and NOx
in Louisiana. Challenges to the CAIR,
however, resulted in the remand of the
rule to the EPA. See, North Carolina v.
EPA, 550 F.3d 1176 (DC Cir. 2008). The
EPA issued the Transport Rule in 2011
to address the interstate transport of
NOx and SO in the eastern United
States. See, 76 FR 48208 (August 8,
2011). On December 30, 2011, the EPA
proposed to find that the trading
programs in the Transport Rule would
achieve greater reasonable progress
towards the national goal than would
BART in the states in which the
Transport Rule applies. 76 FR 82219.
Based on this proposed finding, the EPA
also proposed to revise the RHR to allow
states to substitute participation in the
trading programs under the Transport
Rule for source-specific BART. The
transport rule requires control of NOx
during the ozone season in Louisiana. It
does not, however, require control of
SO,. The EPA has not taken final action
on that rule.

E. Long-Term Strategy (LTS)

Consistent with the requirement in
section 169A(b) of the CAA that states
include in their RH SIP a 10- to 15-year
strategy for making reasonable progress,
40 CFR 51.308(d)(3) of the RHR requires
that states include a LTS in their RH
SIPs. The LTS is the compilation of all
control measures a state will use during
the implementation period of the
specific SIP submittal to meet any
applicable RPGs. The LTS must include
“enforceable emissions limitations,

compliance schedules, and other
measures as necessary to achieve the
reasonable progress goals” for all Class
I areas within, or affected by emissions
from, the state. 40 CFR 51.308(d)(3).

When a state’s emissions are
reasonably anticipated to cause or
contribute to visibility impairment in a
Class I area located in another state, the
RHR requires the impacted state to
coordinate with the contributing states
in order to develop coordinated
emissions management strategies. 40
CFR 51.308(d)(3)(i). Also, a state with a
Class I area impacted by emissions from
another state must consult with such
contributing state, (id.) and must also
demonstrate that it has included in its
SIP all measures necessary to obtain its
share of emission reductions needed to
meet the reasonable progress goals for
the Class I area. Id. at (d)(3)(ii). The
RPOs have provided forums for
significant interstate consultation, but
additional consultations between states
may be required to sufficiently address
interstate visibility issues. This is
especially true where two states belong
to different RPOs.

States should consider all types of
anthropogenic sources of visibility
impairment in developing their LTS,
including stationary, minor, mobile, and
area sources. At a minimum, states must
describe how each of the following
seven factors listed below are taken into
account in developing their LTS: (1)
Emission reductions due to ongoing air
pollution control programs, including
measures to address RAVI; (2) measures
to mitigate the impacts of construction
activities; (3) emissions limitations and
schedules for compliance to achieve the
RPG; (4) source retirement and
replacement schedules; (5) smoke
management techniques for agricultural
and forestry management purposes
including plans as currently exist
within the state for these purposes; (6)
enforceability of emissions limitations
and control measures; and (7) the
anticipated net effect on visibility due to
projected changes in point, area, and
mobile source emissions over the period
addressed by the LTS. 40 CFR
51.308(d)(3)(v).

F. Coordinating Regional Haze and
Reasonably Attributable Visibility
Impairment (RAVI)

As part of the RHR, we revised 40
CFR 51.306(c) regarding the LTS for
RAVT to require that the RAVI plan must
provide for a periodic review and SIP
revision not less frequently than every
three years until the date of submission
of the state’s first plan addressing RH
visibility impairment, which was due
December 17, 2007, in accordance with
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40 CFR 51.308(b) and (c). On or before
this date, the state must revise its plan
to provide for review and revision of a
coordinated LTS for addressing RAVI
and RH, and the state must submit the
first such coordinated LTS with its first
RH SIP. Future coordinated LTS and
periodic progress reports evaluating
progress towards RPGs, must be
submitted consistent with the schedule
for SIP submission and periodic
progress reports set forth in 40 CFR
51.308(f) and (g), respectively. The
periodic review of a state’s LTS must
report on both RH and RAVI and must
be submitted to us as a SIP revision.

G. Monitoring Strategy and Other SIP
Requirements

40 CFR 51.308(d)(4) of the RHR
includes the requirement for a
monitoring strategy for measuring,
characterizing, and reporting of RH
visibility impairment that is
representative of all mandatory Class I
Federal areas within the state. The
strategy must be coordinated with the
monitoring strategy required in 40 CFR
51.305 for RAVI. Compliance with this
requirement may be met through
“participation” in the IMPROVE
network, i.e., review and use of
monitoring data from the network. The
monitoring strategy is due with the first
RH SIP, and it must be reviewed every
five years. The monitoring strategy must
also provide for additional monitoring
sites if the IMPROVE network is not
sufficient to determine whether RPGs
will be met.

The SIP must also provide for the
following:

e Procedures for using monitoring
data and other information in a state
with mandatory Class I areas to
determine the contribution of emissions
from within the state to RH visibility
impairment at Class I areas both within
and outside the state;

¢ Procedures for using monitoring
data and other information in a state
with no mandatory Class I areas to
determine the contribution of emissions
from within the state to RH visibility
impairment at Class I areas in other
states;

¢ Reporting of all visibility
monitoring data to the Administrator at
least annually for each Class I area in
the state, and where possible, in
electronic format;

¢ Developing a statewide inventory of
emissions of pollutants that are
reasonably anticipated to cause or
contribute to visibility impairment in
any Class I area. The inventory must
include emissions for a baseline year,
emissions for the most recent year for
which data are available, and estimates

of future projected emissions. A state
must also make a commitment to update
the inventory periodically; and

e Other elements, including
reporting, recordkeeping, and other
measures necessary to assess and report
on visibility.

The RHR requires control strategies to
cover an initial implementation period
extending to the year 2018, with a
comprehensive reassessment and
revision of those strategies, as
appropriate, every 10 years thereafter.
Periodic SIP revisions must meet the
core requirements of 40 CFR 51.308(d)
with the exception of BART. The
requirement to evaluate sources for
BART applies only to RH SIPs that
address the first implementation period.
See, 40 CFR 51.308(f). Facilities subject
to BART must continue to comply with
the BART provisions of 40 CFR
51.308(e), as noted above. Periodic SIP
revisions will assure that the statutory
requirement of reasonable progress will
continue to be met.

H. Coordination With Federal Land
Managers

The RHR requires that states consult
with FLMs before adopting and
submitting their SIPs. 40 CFR 51.308(i).
States must provide FLMs an
opportunity for consultation, in person
and at least 60 days prior to holding any
public hearing on the SIP. This
consultation must include the
opportunity for the FLMs to discuss
their assessment of impairment of
visibility in any Class I area and to offer
recommendations on the development
of the RPGs and on the development
and implementation of strategies to
address visibility impairment. Further, a
state must include in its SIP a
description of how it addressed any
comments provided by the FLMs.
Finally, a SIP must provide procedures
for continuing consultation between the
state and FLMs regarding the state’s
visibility protection program, including
development and review of SIP
revisions, five-year progress reports, and
the implementation of other programs
having the potential to contribute to
impairment of visibility in Class I areas.

IV. Our Analysis of Louisiana’s
Regional Haze SIP

A. Identification of Affected Class I
Areas

As required by 40 CFR 51.308(d) of
the RHR, the State of Louisiana has
identified one Class I area within its
borders, Breton National Wilderness
Area (Breton NWA, or Breton). Part of
a long chain of barrier islands, the area
comprises a small part of the Breton

National Wildlife Refuge located in the
Breton Sound off the southeast coast of
Louisiana. Breton NWA was identified
by the LDEQ in its SIP. The FLM for
Breton NWA is the U.S. Fish and
Wildlife Service (USFWS) a bureau
within the U.S. Department of Interior.
The Louisiana RH SIP establishes RPGs
for Breton and a LTS to achieve these
goals within the first RH
implementation period ending in 2018.

In developing its SIP, the LDEQ also
considered whether Louisiana
emissions from Louisiana sources
impact visibility at Class I areas outside
of the state and determined that
Louisiana emissions do not cause or
contribute to visibility impairment at
Class I areas outside the State. Class I
areas outside of Louisiana that were
considered by the LDEQ included the
14,460 acre Caney Creek Wilderness
Area in southwest Arkansas. In other
parts of its SIP, the LDEQ does examine
the impact of Louisiana’s emissions on
the visibility at other Class I areas as
well.

We propose to find that the LDEQ
correctly identified the Breton Class I
area in Louisiana, and other Class I
areas outside of its borders that may be
impacted by emissions from Louisiana
sources.

B. Determination of Baseline, Natural
and Current Visibility Conditions

As required by 40 CFR 51.308(d)(2)(i)
of the RHR and in accordance with the
EPA’s Guidance for Estimating Natural
Visibility Conditions Under the Regional
Haze Rule, (““Visibility Guidance”),12
the LDEQ calculated baseline/current?3
and natural visibility conditions for
Breton NWA on the most impaired and
least impaired days, as summarized
below (and further described in the
TSD).

1. Estimating Natural Visibility
Conditions

Natural background visibility, as
defined in the Visibility Guidance, is
estimated by calculating the expected
light extinction using default estimates
of natural concentrations of fine particle
components adjusted by site-specific
estimates of humidity. This calculation
uses the IMPROVE equation, which is a
formula for estimating light extinction
from the estimated natural

12 Guidance for Estimating Natural Visibility
Conditions Under the Regional Haze Rule, EPA—
454/B—03-005, September 2003.

13 As this is the first RH SIP submittal, the
calculated baseline visibility condition and the
current visibility condition will be the same. We
expect that subsequent RH SIP submittals will
reflect different calculated numbers for baseline and
current visibility conditions due to the change in
conditions.
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concentrations of fine particle
components (or from components
measured by the IMPROVE monitors).
As documented in the Visibility
Guidance, the EPA allows states to use
“refined” or alternative approaches to
the Visibility Guidance to estimate the
values that characterize the natural
visibility conditions of Class I areas.
One alternative approach is to develop
and justify the use of alternative
estimates of natural concentrations of
fine particle components. Another
alternative is to use the “new IMPROVE
equation” that was adopted for use by
the IMPROVE Steering Committee in
December 2005.14 The purpose of this
refinement to the “‘old IMPROVE
equation” is to provide more accurate
estimates of the various factors that
affect the calculation of light extinction.

The LDEQ opted to use the new
IMPROVE equation to calculate the
“refined” natural visibility conditions.
For Breton NWA, the LDEQ used the
new IMPROVE equation to calculate the
“refined” natural visibility value for the
20 percent worst days to be 11.93
deciviews and for the 20 percent best
days to be 4.25 deciviews. We reviewed
the LDEQ’s estimates of the natural
visibility conditions for Breton NWA
and are proposing to find them
acceptable using the new IMPROVE
equation.

The new IMPROVE equation takes
into account the most recent review of
the science 15 and it accounts for the

14 The IMPROVE program is a cooperative
measurement effort governed by a steering
committee composed of representatives from
Federal agencies (including the EPA and FLMs) and
RPOs. The IMPROVE monitoring program was
established in 1985 to aid the creation of Federal
and State implementation plans for the protection
of visibility in Class I areas. One of the objectives
of IMPROVE is to identify chemical species and
emission sources responsible for existing
anthropogenic visibility impairment. The IMPROVE
program has also been a key participant in
visibility-related research, including the
advancement of monitoring instrumentation,
analysis techniques, visibility modeling, policy
formulation and source attribution field studies.

15 The science behind the revised IMPROVE
equation is discussed in Chapter 5 and Appendix
B of the LDEQ’s TSD for the Louisiana RH SIP and
in numerous published papers. See for example:
Hand, J.L., and Malm, W.C., 2006, Review of the
IMPROVE Equation for Estimating Ambient Light
Extinction Coefficients—Final Report. March 2006.
Prepared for Interagency Monitoring of Protected
Visual Environments (IMPROVE), Colorado State
University, Cooperative Institute for Research in the
Atmosphere, Fort Collins, Colorado, available at
http://vista.cira.colostate.edu/improve/
publications/GrayLit/016_IMPROVEeqReview/
IMPROVEeqReview.htm and Pitchford, Marc., 2006,
Natural Haze Levels II: Application of the New
IMPROVE Algorithm to Natural Species
Concentrations Estimates. Final Report of the
Natural Haze Levels II Committee to the RPO
Monitoring/Data Analysis Workgroup. September
2006, available at http://vista.cira.colostate.edu/

effect of particle size distribution on
light extinction efficiency of sulfate
(SO4), nitrate (NO3), and organic carbon.
It also adjusts the mass multiplier for
organic carbon (particulate organic
matter) by increasing it from 1.4 to 1.8.
New terms are added to the equation to
account for light extinction by sea salt
and light absorption by gaseous nitrogen
dioxide. Site-specific values are used for
Rayleigh scattering (scattering of light
due to atmospheric gases) to account for
the site-specific effects of elevation and
temperature. Separate relative humidity
enhancement factors are used for small
and large size distributions of
ammonium sulfate and ammonium
nitrate and for sea salt. The terms for the
remaining contributors, elemental
carbon (light-absorbing carbon), fine
soil, and coarse mass terms, do not
change between the original and new
IMPROVE equations.

2. Estimating Baseline Visibility
Conditions

As required by 40 CFR 51.308(d)(2)(i)
of the RHR and in accordance with the
Visibility Guidance, the LDEQ
calculated baseline visibility conditions
for Breton NWA. The baseline condition
calculation begins with the calculation
of light extinction, using the IMPROVE
equation. The IMPROVE equation sums
the light extinction6 resulting from
individual pollutants, such as sulfates
and nitrates. As with the natural
visibility conditions calculation, the
LDEQ chose to use the new IMPROVE
equation.

The period for establishing baseline
visibility conditions is 2000-2004, and
baseline conditions must be calculated
using available monitoring data. 40 CFR
51.308(d)(2). The Breton IMPROVE
monitor did not meet the data capture
requirements of the RHR for the 2000—
2004 monitoring period; however, data
from a nearby monitoring site, the
Gulfport SEARCH site, was used to
supplement the Breton monitoring data.
We found the use of this data to be
acceptable. The Breton monitor was
subsequently destroyed in 2005 by
Hurricane Katrina and since replaced
and relocated. The LDEQ calculated the
baseline conditions at the Breton Class
I area as 25.73 deciviews on the 20
percent worst days, and 13.12 deciviews
on the 20 percent best days. We have
reviewed the LDEQ’s estimation of
baseline visibility conditions at Breton

improve/Publications/GrayLit/029_NaturalCondII/
naturalhazelevelsllreport.ppt.

16 The amount of light lost as it travels over one
million meters. The haze index, in units of
deciviews (dv), is calculated directly from the total
light extinction, bex expressed in inverse
megameters (Mm ~1), as follows: HI = 10 In(bex/10).

and are proposing to find these
estimates acceptable.

3. Natural Visibility Impairment

To address 40 CFR
51.308(d)(2)(iv)(A), the LDEQ also
calculated the number of deciviews by
which baseline conditions exceed
natural visibility conditions for the best
and worst days at Breton NWA. For the
20 percent worst days, the LDEQ
calculated the number of deciviews by
which baseline conditions exceed
natural visibility conditions to be 13.80
dv (baseline of 25.73 dv, minus natural
conditions of 11.93 dv). For the 20
percent best days at Breton, the baseline
conditions exceed natural visibility
conditions by 8.87 dv (baseline of 13.12
dv, minus natural conditions of 4.25
dv). We have reviewed the LDEQ’s
estimates of the natural visibility
impairment at Breton NWA and are
proposing to find these estimates
acceptable.

4. Uniform Rate of Progress

In setting the RPGs, the LDEQ
analyzed and determined the URP
needed to reach natural visibility
conditions by the year 2064. In so doing,
the LDEQ compared the baseline
visibility conditions to the natural
visibility conditions in Breton NWA and
determined the URP needed in order to
attain natural visibility conditions by
2064. The LDEQ constructed the URP
consistent with the requirements of the
RHR and our 2003 Tracking Progress
Guidance by plotting a straight
graphical line from the baseline level of
visibility impairment for 2000-2004 to
the level of visibility conditions
representing no anthropogenic
impairment in 2064 for Breton NWA.

Using a baseline visibility value of
25.73 dv and a “refined” natural
visibility value of 11.93 dv for the 20
percent worst days for Breton, the LDEQ
calculated the URP to be approximately
0.23 dv per year. This results in a total
reduction of 13.80 dv that are necessary
to reach the natural visibility condition
0f 11.93 dv in 2064 for Breton NWA.
The URP results in a visibility
improvement of 3.22 dv for Breton for
the period covered by this SIP revision
submittal (up to and including 2018).

TABLE 1—SUMMARY OF UNIFORM
RATE OF PROGRESS

Visibility metric Breton NWA
Baseline Conditions .. | 25.73 dv.
Natural Visibility ........ 11.93 dv.
Total Improvement by | 13.80 dv.
2064.
Improvement for this | 3.22 dv.
SIP by 2018.



http://vista.cira.colostate.edu/improve/Publications/GrayLit/029_NaturalCondII/naturalhazelevelsIIreport.ppt
http://vista.cira.colostate.edu/improve/Publications/GrayLit/029_NaturalCondII/naturalhazelevelsIIreport.ppt
http://vista.cira.colostate.edu/improve/Publications/GrayLit/029_NaturalCondII/naturalhazelevelsIIreport.ppt
http://vista.cira.colostate.edu/improve/publications/GrayLit/016_IMPROVEeqReview/IMPROVEeqReview.htm
http://vista.cira.colostate.edu/improve/publications/GrayLit/016_IMPROVEeqReview/IMPROVEeqReview.htm
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TABLE 1—SUMMARY OF UNIFORM
RATE OF PROGRESS—Continued

Visibility metric Breton NWA

Uniform Rate of
Progress.

0.23 dv/yr.

We are proposing to find that LDEQ
has appropriately calculated the URP
and has satisfied the requirement in 40
CFR 51.308(d)(1)({1)(B).

C. Evaluation of Louisiana’s Reasonable
Progress Goals

We are proposing to find that
Louisiana’s RPGs meet some federal
requirements, but also contain some
deficiencies. This section discusses
three RPG requirements as they relate to
the LA RH SIP: (1) Establishment of the
RPG; (2) reasonable progress four factor
analysis; and (3) reasonable progress
consultation. See the TSD for a more
detailed discussion of RPG requirements
and the LA RH SIP for RPGs. The
establishment of RPGs and the
reasonable progress four factor analysis
for Louisiana are linked to the EPA’s
CAIR and the Transport Rule. As
discussed in the Executive Summary
above, in an earlier proposed action the
EPA proposed a limited disapproval of
the LA RH SIP (76 FR 82219). As
discussed in that proposal, a number of
states, including Louisiana, fully
consistent with the EPA’s regulations at
the time, relied on the trading programs
of the CAIR to satisfy the BART
requirement and the requirement for a
long-term strategy sufficient to achieve
the state-adopted reasonable progress
goals. Louisiana also relied on the CAIR
in assessing the need for emissions
reductions from EGUs to ensure
reasonable progress. As a result,
Louisiana will have to consider whether
EGUs previously covered by the CAIR,
whether subject to BART or not, should
be controlled to ensure reasonable
progress.1”

We are proposing to find that the
State’s RPGs are deficient given our
proposed finding, discussed in section
IV.D. below, that certain of Louisiana’s
BART determinations are not fully
approvable. In general, the State
followed the requirements of 40 CFR
51.308(d)(1), but these goals do not
reflect appropriate emissions reductions
from BART.

17 Because the Transport Rule will result in
greater emission reductions overall than the CAIR,
the EPA did not include the RPGs set by affected
states in its December 30, 2011 limited disapproval
(Transport Better than BART proposal, December
30, 2011, 76 FR 82219).

Establishment of the Reasonable
Progress Goals

The LDEQ adopted the CENRAP
modeled 2018 visibility conditions as
the RPGs for Breton NWA Class I area.
The LDEQ established a RPG of 22.51 dv
for Breton for 2018 for the 20% worst
days. This represents a 3.22 dv
improvement over a baseline of 25.73
dv.

The CENRAP’s projections for 2018
for the 20% worst and best days for
Breton, which Louisiana used in
developing its RPGs for Breton, are
shown in the LA RH SIP Appendix B
titled, “Technical Support Document for
CENRAP Emissions and Air Quality
Modeling to Support Regional Haze
State Implementation Plans.” 18 A
comparison of the LDEQ’s predicted rate
of progress to the glide path on the 20%
worst days shows that, with projected
control of Louisiana sources, Louisiana
will be very close to the glide path
throughout the first planning period.19
The CENRAP modeling shows that for
the 20% best days, there would be a
0.90 dv improvement in visibility from
the baseline for Breton. See, 40 CFR
51.308(d)(1).

LDEQ’s Reasonable Progress “Four
Factor” Analysis

In establishing RPGs for a Class I area,
the State is required by CAA
§169A(g)(1) and 40 CFR
51.308(d)(1)(1)(A) to “[c]onsider the
costs of compliance, the time necessary
for compliance, the energy and non-air
quality environmental impacts of
compliance, and the remaining useful
life of any potentially affected sources,
and include a demonstration showing
how these factors were taken into
consideration in selecting the goal.” In
addition to this explicit statutory
requirement, the RHR also establishes
an analytical requirement to ensure that
each state considers carefully the suite
of emission reduction measures
necessary to attain the URP. The RHR
provides that the EPA will consider
both the state’s consideration of the four
factors in 40 CFR 51.308(d)(1)(i)(A) and
its analysis of the URP “[i]n determining
whether the State’s goal for visibility
improvement provides for reasonable
progress.” 40 CFR 51.308(d)(1)(iii). As
explained in the preamble to the RHR,
the URP analysis was adopted to ensure
that states use a common analytical
framework and to ensure an informed

18 The TSD for CENRAP Emissions and Air
Quality Modeling to Support RH State
Implementation is found in Appendix B of the
Louisiana RH SIP.

19 See the LA RH SIP submittal, Chapter 8,
Section 8.5, Figure 8.2.

and equitable decision making process
to ensure a transparent process that
would, among other things, ensure that
the public would be provided with the
information necessary to understand the
emission reductions needed, the costs of
such measures, and other factors
associated with improvements in
visibility. 64 FR at 35733.

In establishing its RPGs for 2018 for
the 20% worst days, the LDEQ relied on
the improvements in visibility that were
anticipated to result from federal, State,
and local control programs that were
either currently in effect or with
mandated future-year emission
reduction schedules that predate 2018,
including BART emission limitations
projected by the LDEQ. Based on the
emissions reductions from these
measures, the CENRAP modeled the
projected visibility conditions
anticipated at each Class I area in the
region in 2018, and the LDEQ used
these results to establish RPGs.

States do have discretion in setting
RPGs, but are required to do more than
establish RPGs that meet or exceed the
URP. The LDEQ did provide an analysis
that considered the four statutory factors
under 40 CFR 51.308(d)(1)(i)(A) to
evaluate the potential of controlling
certain sources or source categories for
addressing visibility impacts from man-
made sources within its borders.

The LDEQ provides an analysis in
Appendix H, CENRAP Regional Control
Strategy Analysis Plan, showing that the
URP goals are reasonable. In addition,
the LDEQ provided a discussion of the
four factors required for this analysis:
costs of compliance, time for
compliance, energy and non-air quality
environmental impacts of compliance,
and remaining useful life of any
potentially affected sources in Chapter
10 of the RH SIP.

In identifying and prioritizing
potential regional haze control
strategies, the LDEQ referenced the
Alpine Geophysics report for the
CENRAP. Table 7—4 of this report
outlines potential facilities that could be
considered when developing a
subregional SO, control strategy with
the associated approximate costs (see
the LA RH SIP Appendix H). TSD Table
4 shows the facilities in Louisiana
identified in the Alpine report that
potentially significantly impact
visibility at Breton for which controls
may be available. The LDEQ found that
significant reductions would be
achieved from consent decrees and the
CAIR, and further examined the sources
in Louisiana identified in the Alpine
report for potential reductions. More
information about the state’s discussion
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is available in section IV.C of the TSD
and in the LA RH SIP submittal.

Reasonable Progress Consultation

The LDEQ worked with the Visibility
Improvement—States and Tribal
Associations of the Southeast (VISTAS)
and the CENRAP states to jointly
develop the consultation strategy. The
LDEQ used the CENRAP as the main
vehicle for facilitating collaboration
with FLMs and other states in
developing its RH SIP. The LDEQ was
able to use the CENRAP generated
products, such as regional
photochemical modeling results and
visibility projections, and source
apportionment modeling to assist in
identifying neighboring states’
contributions to the visibility
impairment at Breton NWA.

The LDEQ determined that in
addition to Louisiana, the following
states make a contribution to decreased
visibility in Louisiana’s Class I area:
Mississippi, Alabama, and Florida (see
Table 5 of the TSD for this proposal).
The LDEQ conducted consultations in
the form of face-to-face meetings and
conference calls. Participants in the
consultation process included states and
tribes, the CENRAP and other RPOs, the
EPA, and FLMs. The participating states
determined that regional modeling and
other findings based on existing and
proposed controls arising from local,
state, and federal requirements
indicated that the Class I area in
Louisiana is expected to meet the rate of
progress goals for the first
implementation period ending in 2018.
The LDEQ determined that additional
emissions reductions from other states
were not necessary to address visibility
impairment at Breton for the first
implementation period ending in 2018,
and all states participating in its
consultations agreed with this.

D. Evaluation of Louisiana’s BART
Analyses

BART is an element of Louisiana’s
LTS for the first implementation period.
As discussed in more detail in section
IIL.D of this proposal, the BART
evaluation process consists of three
components: (1) An identification of all
the BART-eligible sources; (2) an
assessment of whether those BART-
eligible sources are subject to BART;
and (3) a determination of any BART
controls. The LDEQ addressed these
steps as follows:

1. Identification of BART-Eligible
Sources

An initial step of a BART evaluation
is to identify all the BART-eligible
sources within the state’s boundaries.

The LDEQ identified the BART-eligible
sources in Louisiana by utilizing the
three eligibility criteria in the BART
Guidelines (70 FR 39158) and our
regulations (40 CFR 51.301): (1) One or
more emission units at the facility fit
within one of the 26 categories listed in
the BART Guidelines; (2) the emission
unit(s) began operation on or after
August 6, 1962, and was in existence on
August 6, 1977; and (3) potential
emissions of any visibility-impairing
pollutant from subject units are 250 tpy
or more.

The LDEQ determined that the
visibility-impairing pollutants in
Louisiana include SO,, NOx, and PM,
using PM less than 10 microns in
diameter (PMo) as an indicator for PM
(LA RH SIP, Chapter 9, p. 36). This is
consistent with the RHR (40 CFR 51
Appendix Y, III.A.2). See the TSD for
more information.

The LDEQ sent a letter and survey
form, together with guidance materials,
requesting information about BART
eligibility to every reporter (1167
facilities) to the emissions inventory for
the state requesting information about
BART eligibility. Of the 1167 facilities
contacted, 1165 facilities responded,
and reported 76 BART-eligible facilities.
Of the two non-responders, one was
found to be out of business, and the
other was determined to have minor
emissions. See the TSD for more
information. Each of the 76 BART-
eligible facilities is identified in Table 6
of the TSD. We agree with the LDEQ’s
identification of BART-eligible sources.

2. Identification of Sources Subject to
BART

The next step of the BART evaluation
is to identify those BART-eligible
sources that may reasonably be
anticipated to cause or contribute to any
visibility impairment at any Class I area,
i.e. those sources that are subject to
BART. The BART Guidelines allow
states to consider exempting some
BART-eligible sources from further
BART review because they may not
reasonably be anticipated to cause or
contribute to any visibility impairment
in a Class I area. Following the
identification of those sources that were
determined to be BART eligible, the
LDEQ performed a combination
approach to determine whether BART-
eligible sources would cause or
contribute to visibility impairment at
Breton. The LDEQ used a combination
of an individual source attribution
approach (dispersion modeling), and,
for sources with common
characteristics, a model plant

approach.20 Please see the TSD and
Appendix A of the TSD for more details
regarding how sources were exempted
from BART by the LDEQ and our
analysis of this modeling.

Louisiana considered each of the 76
BART-eligible facilities described earlier
using the modeling methodologies
described below.

Modeling Methodology

The BART Guidelines direct states to
address SO, NOx, and PM emissions as
visibility-impairing pollutants, and
states must exercise their “best
judgment to determine whether
ammonia or VOC emissions from a
source are likely to have an impact on
visibility in an area.” See, 70 FR 39162.
As noted above, the LDEQ determined
that the visibility-impairing pollutants
in Louisiana are SO, NOx, and
particulate matter. Louisiana decided to
not consider VOCs and ammonia among
visibility-impairing pollutants for
several reasons, as discussed in the
TSD. We propose to accept the State’s
decision to address only SO,, NOx, and
PM as the visibility impairing
pollutants.

Consistent with BART Guidelines, the
LDEQ used the CALPUFF modeling
system to determine whether individual
sources identified as BART-eligible
were subject to or exempt from BART.
For this modeling, Louisiana considered
76 BART-eligible facilities, as discussed
in section IV.D.1. Based on this analysis,
Louisiana identified 27 facilities for
further consideration due to visibility
impact above a 0.5 dv contribution
threshold. These facilities are discussed
in the next section of this action and are
identified in Table 7 of the TSD. We are
proposing to find the LDEQ’s chosen
modeling methodology and screening
approach are acceptable.

For states using modeling to
determine the applicability of BART to
single sources, the BART Guidelines
note that an important step is to set a
contribution threshold to assess whether
the impact of a single source is
sufficient to cause or contribute to
visibility impairment at a Class I area.
The BART Guidelines state that, ““[a]
single source that is responsible for a 1.0
deciview change or more should be
considered to ‘cause’ visibility
impairment.” 70 FR 39104, 39161. The
BART Guidelines also state that “the
appropriate threshold for determining
whether a source contributes to

20 The “‘model plant” approach can be used to
determine whether a category of sources that share
specific characteristics should be exempted from
BART because these sources are not anticipated to
cause or contribute to visibility impairment at a
Class I area. See 40 CFR 51 Appendix Y.III.
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visibility impairment ‘“may reasonably
differ across states,” but ““[a]s a general
matter, any threshold that you use for
determining whether a source
‘contributes’ to visibility impairment
should not be higher than 0.5
deciviews.” Id. Further, in setting a
contribution threshold, states should
“consider the number of emissions
sources affecting the Class I areas at
issue and the magnitude of the
individual sources’ impacts.” The
Guidelines affirm that states are free to
use a lower threshold if they conclude
that the location of a large number of
BART-eligible sources in proximity of a
Class I area justifies this approach.
Considering the number of sources
affecting Louisiana’s Class I area and the
magnitude of each source’s impact, the
LDEQ used a contribution threshold of
0.5 dv for determining which sources
are subject to BART. We propose to
accept the State’s selection of 0.5 dv as
the threshold value.

For the 27 facilities referenced above,
Louisiana requested that the facilities
provide additional modeling: Screening
Modeling and, for sources that failed the
Screening Modeling, Refined Modeling.
Those facilities that the LDEQ requested
to conduct this additional modeling and

the results of the individual Screening
and Refined Modeling analyses for each
of these sources are shown in Table 7
of the TSD.21 Our evaluation of these
modeling results showed that there was
one facility, Mosaic Fertilizer Uncle
Sam Plant (Mosaic), which had modeled
visibility impacts that exceeded the 0.5
dv contribution threshold, but which
the LDEQ determined was not subject to
BART. At the time of the submittal, the
LDEQ’s modeling showed that, using
then-current permit maximum hourly
emission rates, Mosaic had an operating
emissions rate of 2,250 lbs/hr
(maximum) and a significant modeled
visibility impact at Breton of over 0.5
dv. At that time, Mosaic was reviewing
possibilities for future control strategies
on the A-Train Sulfuric Acid Stack that
could be expected to reduce SO,
emissions for the facility. For purposes
of performing a refined modeling
analysis and exempting the source from
BART requirements, Mosaic considered
potential future emission rates based on
future controls, and used a modeling
data input of 258.3 Ibs/hr (maximum).
Although future controls were being
considered, they were not yet in place.
The RHR states that a source can be
exempted if its visibility impacts at the

time the SIP is developed are less than
the screening value. See, 70 FR 39118.
Because Mosaic’s impacts were greater
than the screening value, at that time,
the LDEQ should have completed a full
five factor analysis to assure the
appropriate BART level of control was
implemented (as discussed in section
IV.D.3). Therefore, we propose to find
that the LDEQ erred in exempting the
Mosaic facility from BART. For those
facilities for which Screening and
Refined Modeling was provided, with
the exception of Mosaic, we propose to
approve the modeling in the LA RH SIP
submittal that identifies which sources
are exempt from BART.

Sources Subject to BART

The sources that were not exempt
from the BART requirements via
dispersion modeling analyses and/or the
use of model plants are subject to BART.
For sources subject to BART in
Louisiana, the LDEQ must make a
determination of BART. The LDEQ
identified three sources as subject to
BART and we identified one more,
Mosaic, as discussed previously in this
proposal. All four of these sources are
shown in Table 2.

TABLE 2—NON-EGU SOURCES IN LOUISIANA SUBJECT TO BART

Facility name BART emission units Source category Z\?Qﬂg{‘ég
ConocoPhillips Co. Alliance Refinery ....... Various emission points in facility ........... Petroleum Refinery ... SO,
NOx
PMio
Rhodia, INC ...ocvvreieeeeceeeee Sulfuric Acid Units 1 and 2 ..........ccccceee Sulfuric ACId ......cooviieiiee e SO,
Sid Richardson Carbon Company ............ Units 1, 2, and 3 flares and dryers 2, 3 | Carbon Black .........ccccccererieneniieneniecnnn. SO»
and 4.
Mosaic Fertilizer Uncle Sam Plant* .......... Various emission points in facility * ......... Chemical Process Facility * ..........cccceeueue None *

*This facility was identified by EPA as subject to BART.

Louisiana did not submit source-
specific BART evaluations for EGUs in
its analysis because the state chose to
meet BART requirements for EGUs for
SO, and NOx by participation in the
CAIR, and because modeling results
showed that the PM emissions from
EGUs did not warrant further control.
This is discussed further in the next
section.

3. BART Determinations

The next component of a BART
evaluation is to perform the BART
analysis. BART is a source-specific
control determination, based on
consideration of several factors set out
in section 169A(g)(2) of the CAA. These

21 The LDEQ provided screening modeling results
for all sources identified as BART-eligible; see
Appendix E of the LA RH SIP submission.

factors include the costs of compliance
and the degree of improvement in
visibility associated with the use of
possible control technologies. The EPA
issued BART Guidelines (Appendix Y to
Part 51) in 2005 to clarify the BART
provisions based on the statutory and
regulatory BART requirements (70 FR
39164). The BART Guidelines describe
the BART analysis as consisting of the
following five basic steps:

o Step 1: Identify All Available
Retrofit Control Technologies,

e Step 2: Eliminate Technically
Infeasible Options,

¢ Step 3: Evaluate Control
Effectiveness of Remaining Control
Technologies,

e Step 4: Evaluate Impacts and
Document the Results, and

e Step 5: Evaluate Visibility Impacts.

We note the BART Guidelines provide
that states must follow the guidelines in
making BART determinations on a
source-by-source basis for 750 MW
power plants but are not required to use
the process in the guidelines when
making BART determinations for other
types of sources. States with subject-to-
BART units with a generating capacity
less than 750 MW are strongly
encouraged to follow the BART
Guidelines in making BART
determinations, but they are not
required to do so. However, the
requirement to perform a BART analysis
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that considers “the technology
available, the costs of compliance, the
energy and nonair quality
environmental impacts of compliance,
any pollution control equipment in use
at the source, the remaining useful life
of the source, and the degree of
improvement in visibility which may
reasonably be anticipated to result from
the use of such technology,” is found in
40 CFR 51.308(e)(1)(i1)(A) and the RHR,
and applies to all subject-to-BART
sources.

For three facilities, ConocoPhillips
Co., Rhodia Inc., and Sid Richardson
Carbon Company, the LDEQ) submitted
a BART analysis under 40 CFR
51.308(e)(1)(ii)(A). For each of these
facilities, we propose to find that the
BART analysis satisfies part of the
requirements, but does not satisfy all of
the requirements. A summary of our
proposed findings for these facilities is
provided below. For more details,
please see our evaluation of the BART
determination for each subject-to-BART
unit, in the TSD.

As previously discussed, we are
proposing to find that the state should
have identified Mosaic as being subject
to BART and made a BART
determination for the source. This is
discussed in more detail in section
IV.D.2 of this action.

Also, as discussed in the Executive
Summary above, in an earlier proposed
action EPA proposed a limited
disapproval of the LA RH SIP (76 FR
82219). EPA’s proposed limited
disapproval is based on deficiencies in
the LA RH SIP submittal arising from
the state’s reliance on the CAIR to meet
certain regional haze requirements.
States such as Louisiana that are subject
to the requirements of the Transport
Rule trading program only for NOx must
still address BART for EGUs for SO, and
other visibility impairing pollutants.
See, 76 FR at 82224. While we proposed
on December 30, 2011 to issue a FIP to
address the deficiencies in Louisiana’s
SIP associated with the BART
requirements for NOx for EGUs, we did
not propose a FIP to address the
deficiencies associated with the BART
requirements for SO,. Louisiana also
relied on the CAIR in assessing the need
for emissions reductions for SO, from
EGU s to satisfy BART requirements.
Consequently, Louisiana will have to re-
evaluate EGUs with respect to SO,
BART requirements.

a. ConocoPhillips

The ConocoPhillips Alliance Refinery
is a petroleum refinery near Belle
Chasse Louisiana and is a subject-to-
BART source. On December 5, 2005,
ConocoPhillips and the EPA entered

into a Consent Decree (CD).22 The BART
engineering analysis, provided by
ConocoPhillips utilized emission
reductions that are mandated per the CD
for the fluidized catalytic cracker, the
process refinery flares and the crude
unit heater. Implementing these control
projects per the CD emissions
reductions will result in reducing the
overall site visibility impacts. The
visibility improvements resulting from
this CD are discussed further in the
TSD. However, the LDEQ did not
provide a complete BART evaluation for
these units. The submittal does not
analyze controls for these units using
the five steps as required by 40 CFR
51.308(e). Also, no emissions limits for
BART for these units were included in
the LA RH SIP. Therefore, for the units
covered by the CD, the LDEQ must
provide BART analyses for the units to
meet BART requirements (40 CFR
51.308(e)(1)(ii)(A)).23 Also, a unit’s
BART emissions limits must be a part of
the RH SIP, and therefore the LDEQ
must include the BART emissions limits
in the RH SIP through a SIP revision.24
We propose to find that the BART
determination for ConocoPhillips
Alliance Refinery is deficient at this
time.

There are several other units subject
to BART at the ConocoPhillips Alliance
facility. These include the cooling water
tower and gas-fired heaters. Louisiana
provided a BART analysis for these as
follows: cooling water tower for PM and
PM,, and process heaters for NOx. For

22Civil Action No. H-05-0285. A copy of this CD
is available in the docket for this rulemaking.

23 The EPA recently finalized action approving
New Jersey’s BART determinations for the
ConocoPhillips Bayway Refinery, which is subject
to the same CD as the ConocoPhillips Alliance
Refinery. See http://www.epa.gov/compliance/
resources/cases/civil/caa/conocophillips.html. The
proposal for that action explains that the EPA’s
approval is based on New Jersey’s submittal of a
complete BART evaluation for the subject-to BART
units at the facility, and the fact that these units will
be controlled “based on maximum feasible controls
or a multi-factor analysis.” 76 FR 49711, at 49721;
see also, 77 FR 19-01. The TSD for that action
describes how New Jersey’s submittal included the
BART analysis for NOx, SO», and PM for the
subject-to-BART units at this source in compliance
with 40 CFR 51.308(e)(1)(ii)(A). TSD, pages 2729,
available at http://www.regulations.gov, Docket
number EPA-R02-OAR-2011-0607.

24 The CAA requires RH SIPs to “‘to contain such
emission limits * * * necessary to make reasonable
progress toward meeting the national goal. * * *
CAA 169A(b)(2). The federal regulations further
explain that the state must “submit an
implementation plan containing emission limits
representing BART and schedules for compliance
with BART for each BART-eligible source that may
reasonably be anticipated to cause or contribute to
any impairment of visibility in any mandatory Class
I Federal area.” 40 CFR 51.308(e). Finally, the
preamble to the RHR states that ““[t]he SIP revision
must include the emission limitations determined
to be BART for sources subject to BART. * * *” 64
FR 35714, at 35741.

these units, ConocoPhillips determined,
and the LDEQ agreed that there was not
a cost effective control. We are
proposing to accept the LDEQ’s BART
analysis that no additional controls are
required to meet BART for these units.

For three other units, the emissions of
PM, SO,, and NOx are minimal; so, the
potential visibility improvement from
controls on these units is also minimal.
These units are the Product Dock No. 1
MVR Loading, the Product Dock No. 2
MVR Loading, and Coke Transfer and
Storage. For detailed information, see
the TSD section IV.D.3.a.iii and TSD
Appendix A. The installation of any
additional controls would likely achieve
negligible emissions reductions, have
almost no visibility impact on Breton,
and would not be cost-effective.25 We
propose to find that the LDEQ’s analysis
for these units is adequate to meet
BART requirements.

b. Rhodia

The Rhodia Sulfuric Acid plant is
located in Baton Rouge. The Rhodia
Sulfuric Acid plant produces sulfuric
acid by using two sulfuric acid
production trains, Unit 1 and Unit 2.
Unit 1 was constructed in 1953, and at
the time of the SIP submittal, had a
production rate of 700 tons of sulfuric
acid per day (700 tons sulfuric acid/
day). Although Rhodia Unit 1 was
constructed outside the dates for BART-
eligibility, the LDEQ identified it as
BART-eligible. Therefore, we treat it as
BART-eligible and have included this
unit in the subject-to-BART discussion
in this section.26 We request comments
on whether this unit should be treated

25 “Consistent with the CAA and the
implementing regulations, States can adopt a more
streamlined approach to making BART
determinations where appropriate. Although BART
determinations are based on the totality of
circumstances in a given situation, such as the
distance of the source from a Class I area, the type
and amount of pollutant at issue, and the
availability and cost of controls, it is clear that in
some situations, one or more factors will clearly
suggest an outcome. Thus, for example, a State need
not undertake an exhaustive analysis of a source’s
impact on visibility resulting from relatively minor
emissions of a pollutant where it is clear that
controls would be costly and any improvements in
visibility resulting from reductions in emissions of
that pollutant would be negligible. In a scenario, for
example, where a source emits thousands of tons
of SO, but less than one hundred tons of NOx, the
State could easily conclude that requiring
expensive controls to reduce NOx would not be
appropriate. In another situation, however,
inexpensive NOx controls might be available and a
State might reasonably conclude that NOx controls
were justified as a means to improve visibility
despite the fact that the source emits less than one
hundred tons of the pollutant.” 70 FR 39116.

26 We note it is possible for a source to have been
constructed prior to the BART eligibility timeframe
of August 7, 1962 to August 7, 1977, but to have
been reconstructed during that timeframe and thus
still BART-eligible. 70 FR 39159-60.
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as BART-eligible. Unit 2 was
constructed in 1968, and has a
production rate of 1500 tons sulfuric
acid/day. Therefore, Unit 2 is an
“existing stationary facility” for
purposes of BART eligibility, as defined
in 40 CFR 51.301.

Effective July 23, 2007, the EPA,
LDEQ and other parties entered into a
CD with Rhodia requiring a scrubber to
be installed on each of the units to
control SO, emissions.2? The BART
engineering analysis assumed emission
reductions that have since been
mandated per the CD for Units 1 and 2.
As stated above, without controls, the
BART screening modeling for Rhodia
showed a visibility impact at Breton of
greater than 0.5 dv. Implementing
control projects per the CD emissions
reductions will result in reducing the
overall site visibility impacts, and based
on modeling with controls the LDEQ
expects the visibility impairment from
Rhodia to be below 0.5 dv at Breton.
The visibility improvements resulting
from this CD are discussed in the TSD.
However, the LDEQ did not submit a
complete BART evaluation for these
units. The submittal does not analyze
controls for the units using the five
steps as required by 40 CFR 51.308(e).
In order to satisfy BART requirements
for SO», Louisiana must provide a BART
analysis. The LDEQ may be able to find
that the controls required under the CD
are among the most stringent, and
therefore, no additional controls would
be required for these units to meet
BART. 40 CFR 51 Appendix Y.IV.D.1.9.
Also, the emissions limits for Rhodia’s
subject-to-BART units were not
included in the RH SIP revision, so the
LDEQ must include the BART emission
limits in the RH SIP through a SIP
revision.28 We propose to find that the
BART determination for Rhodia is
deficient at this time.

The visibility impact due to NOx and
PM emissions from Rhodia’s two
subject-to-BART units is minimal; so,
the potential visibility improvement
from controls on these units is also
minimal. For detailed information, see
the TSD section IV.D.3.b and TSD
Appendix B. The installation of any
additional controls would likely achieve
negligible emissions reductions, have
almost no visibility impact on Breton,
and would not be cost-effective.25 We
propose to find the LDEQ’s analysis for
these pollutants is adequate to meet
BART requirements.

27 Civil Action No. 2:07CV134 WL. A copy of this
CD is available in the docket for this rulemaking.

28 CAA 169A(b)(2); 40 CFR 51.308(e); and 64 FR
35714, at 35741.

c. Sid Richardson Carbon Company

The Sid Richardson Carbon Company
is a subject-to-BART source located in
West Baton Rouge Parish. For the
subject-to-BART units at the Sid
Richardson facility, Sid Richardson/
LDEQ submitted a BART engineering
analysis. For PM, the LDEQ determined
that the high efficiency fabric filters
already in use at the facility are BART.
We propose to find that the state acted
within its discretion in making this
determination, and that the PM analyses
provided by the LDEQ and Sid
Richardson meet BART requirements.

For NOx, the LA RH SIP Chapter 9
states that the Sid Richardson
engineering analyses included the
potential installation of NOx add-on
controls, but it determined that all were
infeasible (there were no demonstrated
NOx scrubbing technologies at any
carbon black plants). However, there is
not sufficient information in the LA RH
SIP submittal to support the BART
analysis conclusion that no controls are
feasible. We propose to find that the
NOx BART determination for Sid
Richardson is deficient at this time.

For SO», the LA RH SIP Chapter 9
states that the Sid Richardson
engineering analyses included the
potential installation of SO, add-on
controls, but it determined that all were
infeasible (there were no demonstrated
SO, scrubbing technologies at any
carbon black plants). However,
Appendix G of the LA RH SIP submittal
reflects that the SO, evaluation for Sid
Richardson considered four potential
approaches and evaluated them for cost
effectiveness: Three add-on controls—
caustic scrubbing, wet limestone
scrubbing, and Haldor Topsoe’s SNOX
process, which is a process that removes
SO,, NOx and PM from flue gas; the
fourth approach would be to limit the
sulfur content of the feedstock 0il.29 The
SIP documentation does not reconcile
the cost analyses provided with the
corresponding conclusion of the
technical infeasibility for these same
control options. Based on the cost
analysis provided, the installation and
use of scrubbers to control emissions
may be well within a range that is cost
effective. Also, the LDEQ indicated that
no controls were technically feasible,
but the record does not provide a
sufficient basis for this conclusion.
There is not sufficient information in
the LA RH SIP submittal to support the
BART analysis conclusion that a
scrubber, or other technology, is not
feasible. For these reasons, we propose
to find that the SO, BART

29 LA RH SIP submittal TSD Appendix G, Environ
Report, pg 14.

determination for Sid Richardson is
deficient at this time.

E. Long-Term Strategy

As described in section IILE of this
action, the LTS is a compilation of state-
specific control measures relied on by
the state for achieving its RPGs.
Louisiana’s LTS for the first
implementation period addresses the
emissions reductions from federal, state,
and local controls that take effect in the
state from the end of the baseline period
starting in 2004 until 2018. The
Louisiana LTS was developed by the
LDEQ, in coordination with the
CENRAP RPO, through an evaluation of
the following components: (1)
Construction of a CENRAP 2002
baseline emission inventory; (2)
construction of a CENRAP 2018
emission inventory, including
reductions from the CENRAP member
state controls required or expected
under federal and state regulations,
(including BART); (3) modeling to
determine visibility improvement and
apportion individual state
contributions; (4) state consultation; and
(5) application of the LTS factors.

1. Emissions Inventories

40 CFR 51.308(d)(3)(iii) requires that
Louisiana document the technical basis,
including modeling, monitoring and
emissions information, on which it
relied upon to determine its
apportionment of emission reduction
obligations necessary for achieving
reasonable progress in each mandatory
Class I Federal area it affects. Louisiana
must identify the baseline emissions
inventory on which its strategies are
based. 40 CFR 51.308(d)(3)(iv) requires
that Louisiana identify all
anthropogenic sources of visibility
impairment considered by the state in
developing its long-term strategy. This
includes major and minor stationary
sources, mobile sources, and area
sources. Louisiana met these
requirements by relying on technical
analyses developed by its RPO,
CENRAP, and approved by all state
participants, as described below.

The emissions inventory used in the
RH technical analyses was developed by
the CENRAP with assistance from
Louisiana. The LDEQ provided a
statewide emissions inventory for 2002,
representing the mid-point of the 2000-
2004 baseline period, and a projected
emissions inventory for 2018, the end of
the first 10-year planning period. The
2018 inventory is based on visibility
modeling conducted by the CENRAP.
The 2018 emissions inventory was
developed by projecting 2002 emissions
and applying reductions expected from



11852

Federal Register/Vol. 77, No. 39/ Tuesday, February 28, 2012 /Proposed Rules

federal and state regulations affecting
the emissions of the visibility-impairing
pollutants NOx, PM, SO, and VOCs.

a. Louisiana’s 2002 Emission Inventory

The LDEQ and the CENRAP
developed an emission inventory for
four inventory source classifications:
point, area, non-road and on-road
mobile sources for the baseline year of

2002. Louisiana’s 2002 emissions
inventory provides estimates of annual
emissions for haze producing pollutants
by source category as summarized in
Table 3, based on information in
Chapter 7 of Louisiana’s RH SIP.

TABLE 3—LOUISIANA 2002 EMISSIONS INVENTORY

[Tons/year]
SOz NH3 NOX VOCs PM]O PM2,5
POINt .o 286,050 9,237 312,634 89,025 73,333 60,899
Area ....oocoeiviiiies 81,153 75,381 99,060 124,311 245,162 84,068
Non-road mobile .... 14,324 563 117,250 109,598 10,663 9,791
On-road mobile 4,653 3,748 15,137 64,643 3,563 2,689
Total oo 386,180 88,929 544,081 387,577 332,721 157,447

See the TSD for details on how the
2002 emissions inventory was
constructed. The EPA approved the
2002 emissions inventory on September
3, 2009 (74 FR 45561). We are proposing
to find that Louisiana’s 2002 emission
inventory is acceptable for the purpose
of developing the LTS.

b. Louisiana’s 2018 Emission Inventory

In constructing Louisiana’s 2018
emission inventory, the LDEQ used a

combination of our Economic Growth
Analysis System (EGAS 6), our mobile
emissions factor model (MOBILE 6), our
off-road emissions factor model
(NONROAD), and the Integrated
Planning Model (IPM) for electric
generating units. The CENRAP
developed emissions for five inventory
source classifications: Point, area, non-
road and on-road mobile sources, and
biogenic sources. The CENRAP used the

2002 emission inventory, described
above, to estimate emissions in 2018.
All control strategies expected to take
effect prior to 2018 are included in the
projected emission inventory.
Louisiana’s 2018 emissions inventory
provides estimates of annual emissions
for haze producing pollutants by source
category as summarized in Table 4,
based on information in Chapter 7 of the
Louisiana RH SIP.

TABLE 4—LOUISIANA’S 2018 EMISSIONS INVENTORY

SOQ NH% NOX VOCs PM]() PM2,5
POINt <. 354,087 14,435 269,215 187,741 73,136 60,899
Area ......cccceeeeeeeiines 87,538 36,896 114,374 117,600 16,936 14,536
Non-road mobile .... 11,584 72 106,685 64,294 8,670 7,955
On-road mobile .......ccccceeviiriiiniiiieeee 561 5,436 44,806 30,340 1,191 1,191
Total e 453,770 56,839 535,080 399,975 99,933 84,581

See the TSD for details on how the
2018 emissions inventory was
constructed. The CENRAP and LDEQ
used this and other state’s 2018
emission inventories to construct
visibility projection modeling for 2018.
We are proposing to find that
Louisiana’s 2018 emission inventory is
acceptable.

2. Visibility Projection Modeling

The CENRAP performed modeling for
the RH LTS for its member states,
including Louisiana. The modeling
analysis is a complex technical
evaluation that began with selection of
the modeling system. The CENRAP used
(1) the Mesoscale Meteorological Model
(MM5) meteorological model, (2) the
Sparse Matrix Operator Kernel
Emissions (SMOKE) modeling system to
generate hourly gridded speciated
emission inputs, (3) the Community
Multiscale Air Quality (CMAQ)

photochemical grid model and (4) the
Comprehensive Air Quality model with
extensions (CAMx), as a secondary
corroborative model. The CAMx was
also utilized with its Particulate Source
Apportionment Technology (PSAT) tool
to provide source apportionment for
both the baseline and future case
visibility modeling.

The photochemical modeling of RH
for the CENRAP states for 2002 and
2018 was conducted on the 36-km
resolution national regional planning
organization domain that covered the
continental U.S., portions of Canada and
Mexico, and portions of the Atlantic and
Pacific Oceans along the east and west
coasts. The CENRAP states’ modeling
was developed consistent with our
guidance.30

30 Guidance on the Use of Models and Other
Analyses for Demonstrating Attainment of Air
Quality Goals for Ozone, PM, s, and Regional Haze,
(EPA-454/B-07-002), April 2007, located at

The CENRAP examined the model
performance of the regional modeling
for the areas of interest before
determining whether the CMAQ model
results were suitable for use in the RH
assessment of the LTS and for use in the
modeling assessment. The 2002
modeling efforts were used to evaluate
air quality/visibility modeling for a
historical episode—in this case, for
calendar year 2002—to demonstrate the
suitability of the modeling systems for
subsequent planning, sensitivity, and
emissions control strategy modeling.
Model performance evaluation is
performed by comparing output from

http://www.epa.gov/scram001/guidance/guide/
final-03-pm-rh-guidance.pdf. Emissions Inventory
Guidance for Implementation of Ozone and
Particulate Matter National Ambient Air Quality
Standards (NAAQS) and Regional Haze
Regulations, August 2005, updated November 2005
(“our Modeling Guidance”), located at http://www.
epa.gov/ttnchiel/eidocs/eiguid/index.html, EPA—
454/R-05-001.


http://www.epa.gov/scram001/guidance/guide/final-03-pm-rh-guidance.pdf
http://www.epa.gov/scram001/guidance/guide/final-03-pm-rh-guidance.pdf
http://www.epa.gov/ttnchie1/eidocs/eiguid/index.html
http://www.epa.gov/ttnchie1/eidocs/eiguid/index.html
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model simulations with ambient air
quality data for the same time period to
determine whether the model’s
performance is sufficiently accurate to
justify using the model for simulating
future conditions. Once the CENRAP
determined the model performance to
be acceptable, it used the model to
determine the 2018 RPGs using the
current and future year air quality
modeling predictions, and compared the
RPGs to the URP. The results of the
CENRAP’s visibility projection
modeling are discussed in the section
that follows. We are proposing to find
that Louisiana’s visibility projection
modeling is acceptable.

3. Sources of Visibility Impairment

Where Louisiana causes or
contributes to impairment in a
mandatory Class I Federal area, it must
demonstrate that it has included in its
SIP all measures necessary to obtain its
share of the emission reductions needed
to meet the progress goal for the area. If
Louisiana has participated in a regional
planning process, it must ensure it has
included all measures needed to achieve
its apportionment of emission reduction
obligations agreed upon through that
process.

40 CFR 51.308(d)(3)(ii) requires that,
“Where other states cause or contribute
to impairmentina * * * ClassI area,
the state must demonstrate that it has
included * * * all measures necessary
to obtain its share of the emissions
reductions needed to meet the progress
goal for the area. If the state has
participated in a regional planning
process, the state must ensure it has
included all measures needed to achieve
its apportionment of emission reduction
obligations agreed upon through that
process.”

The CENRAP used CAMx with its
PSAT tool to provide source
apportionment by geographic region and
major source category. The pollutants
causing the highest levels of light
extinction are associated with the
sources causing the most visibility
impairment.

a. Sources of Visibility Impairment in
the Breton Class I Area

Visibility impairment at Breton in
2002 on the worst 20% days is primarily
(69%) due to point source emissions
that contribute 77.7 inverse
megameters 31 (Mm ~!) of the total
extinction of 122.1 Mm ~!. The largest
contributions come from inside the

state. In 2018, point sources continue to
contribute the most to visibility
impairment at Breton, even though this
contribution has decreased
substantially. “The top five contributing
source groups to 2018 visibility
impairment at [Breton] for the worst 20
percent days are: Louisiana Elevated
Point Sources; Boundary Conditions; 32
East Elevated Point Sources; Gulf of
Mexico Area Sources; and Louisiana
Area Sources. Gulf of Mexico Area
sources include off shore shipping and
oil and gas development emissions.” 33
We are proposing to find that
Louisiana’s identification of sources of
visibility impairment for the Breton
Class I area is acceptable.

b. Louisiana’s Contribution to Visibility
Impairment in Class I Areas Outside the
State

Table 5 shows the CENRAP CAMx
and PSAT modeled contributions (in
percentage of visibility impacts) to total
extinction at all Class I areas from
Louisiana sources for 2002 and 2018,
respectively. The CAMx PSAT results
were utilized to evaluate the impact of
Louisiana emission sources in 2002 and
2018 on visibility impairment at Class I
areas outside of the state.

TABLE 5—PERCENT CONTRIBUTION FROM LOUISIANA EMISSIONS TO TOTAL VISIBILITY IMPAIRMENT AT CLASS | AREAS ON

20% WORST DAYS

Class | area State 2002 2018
Breton (BRETT) .ooceeiiiiiiiiieeee e LOUISIANA ....oiiiieiieic e 15.75 24.67
Wichita Mountains (WIMOT1) ... Oklahoma ... 3.47 4.83
Caney Creek (CACR1) ............ Arkansas .. 2.86 4.23
Big Bend NP (BIBE1) .....cccccceevivnunnnne Texas ....... 2.79 3.32
Upper Buffalo Wilderness (UPBU1) ..... Arkansas .. 1.80 2.71
Hercules Glades Wilderness (HEGL1) . Missouri ... 1.71 2.43
Guadalupe Mountains NP (GUMO1) ... Texas .......... 1.32 1.57
White Mountain Wilderness (WHITT) ... New Mexico 1.28 1.44
Sipsey Wilderness (SIPS1) ........ccceeuee Alabama ...... 0.96 1.78
Salt Creek (SACR1) ...cccevvene New Mexico 0.93 1.07
Mammoth Cave NP (MACAT1) . Kentucky ..... 0.67 1.19
Seney (SENET) ...cccoovvviiinienne Michigan ..... 0.54 0.77
Bosque del Apache (BOAP1) ............... New Mexico 0.42 0.48
Great Smoky Mountains NP (GRSM1) Tennessee .. 0.40 0.83
Isle Royale NP (ISLE1) ....ccoceiviiinnns Michigan ..... 0.39 0.49
Badlands NP (BADL1) ... South Dakota .. 0.36 0.41
Cadiz (CADI) .ooeveeeens Kentucky ......... 0.34 0.59
Gila Wilderness (GICL1) ... New Mexico 0.30 0.37
Bondville (BOND1) ............ lllinois .......... 0.27 0.41
Mingo (MING1) ........ Missouri ... 0.22 0.33
Bandelier (BAND1) ............... New Mexico 0.21 0.24
San Pedro Parks (SAPET1) ... New Mexico .... 0.20 0.22
Wind Cave NP (WICA1) ....ccvvvevrrnnee. .... | South Dakota .. 0.14 0.16
Wheeler Peak Wilderness (WHPE1) .......cccoceeienee. NEW MEXICO ....veiiiiiiiiiiieiie e s 0.14 0.16

As shown in the Table above, the
largest contribution from Louisiana

31 An inverse megameter is the direct
measurement unit for visibility impairment data. It
is the amount of light scattered and absorbed as it
travels over a distance of one million meters.

sources is at the Wichita Mountains
Class I area in Oklahoma in both 2002

Deciviews (dv) can be calculated from extinction

data as follows: dv = 10 X In (bex((Mm ~1)/10).
32 “Boundary Conditions” means ‘“‘the assumed
concentrations along the later edges of the 36 km

and 2018. Louisiana is also projected to
contribute a small amount of visibility

modeling domain.” LA RH SIP submittal Appendix
B, Environ Report, p. 1-16.

33LA RH SIP submittal Appendix B, Environ
Report, p. 5-18.
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degradation at Class I areas in other
states as listed in Table 5. This table
summarizes the projected contribution
from Louisiana’s emissions on visibility
degradation to Class I areas for the 20
percent worst days in 2002 and 2018, as
modeled by the CENRAP.3¢ We are
proposing to find that Louisiana’s
identification of sources of visibility
impairment for Class I areas outside the
state is acceptable.

4. Consultation for Other State’s Class I
Areas

The LDEQ used the CENRAP as its
main vehicle for facilitating
collaboration with FLMs and other
states in the CENRAP, and the VISTAS
for other states outside the CENRAP to
satisfy its LTS consultation requirement.
This helped the LDEQ and other state
agencies analyze emission
apportionments at Class I areas and
develop coordinated RH SIP strategies.

40 CFR 51.308(d)(3)(i) requires that
Louisiana consult with other states if its
emissions are reasonably anticipated to
contribute to visibility impairment at
that state’s Class I area(s), and that
Louisiana consult with other states if
those states’ emissions are reasonably
anticipated to contribute to visibility
impairment at Breton NWA. The
LDEQ’s consultations with other states
are described in section IV.C.3 of this
action. The CENRAP visibility modeling
demonstrates Louisiana sources are
responsible for a visibility extinction of
approximately 3.5 Mm ! at Caney
Creek on the worst 20% days for 2002.26
The LDEQ consulted with Arkansas as
well as Oklahoma, Texas, Mississippi,
Alabama, and Florida whose emissions
have a potential visibility impact at
Breton. We are proposing to find that
the LDEQ’s consultations satisfy the
requirements under 40 CFR
51.308(d)(3)(i).

5. Mandatory Long-Term Strategy
Factors

40 CFR 51.308(d)(3)(v) requires that
Louisiana consider certain factors in
developing its long-term strategy (the
LTS factors). These include: (a)
Emission reductions due to ongoing air
pollution control programs, including
measures to address RAVI; (b) measures
to mitigate the impacts of construction
activities; (c) emissions limitations and
schedules for compliance to achieve the
reasonable progress goal; (d) source
retirement and replacement schedules;
(e) smoke management techniques for

34 See Appendix A of the TSD for this proposal
for the CENRAP Emissions and Air Quality
Modeling to Support Regional Haze State
Implementation, as well as Appendix B of the LA
RH SIP.

agricultural and forestry management
purposes including plans as currently
exist within the state for these purposes;
(f) enforceability of emissions
limitations and control measures; and
(g) the anticipated net effect on visibility
due to projected changes in point, area,
and mobile source emissions over the
period addressed by the long-term
strategy. For the reasons outlined below,
we are proposing to find that Louisiana
has satisfied some, but not all of the
requirements of 40 CFR 51.308(d)(3)(v).
Also, Louisiana will have to consider
whether EGUs previously covered by
the CAIR, whether subject to BART or
not, should be controlled to ensure
reasonable progress.

a. Reductions Due to Ongoing Air
Pollution Programs

In addition to its BART
determinations, Louisiana’s LTS
incorporates emission reductions due to
a number of ongoing air pollution
control programs.

The LDEQ considered the Tier 2
Vehicle Emission Standards in
developing its LTS. Federal Tier 2
Vehicle Emission Standards for
passenger cars and light trucks were
fully implemented in 2009 and similar
rules for heavy trucks were also
implemented by 2009. These federal
standards will result in reductions of
emissions of PM, ozone precursors, and
non-methane organic compounds. In
developing its LTS, the LDEQ also
considered the Highway Diesel and
Nonroad Diesel Rules, which mandated
the use of lower sulfur fuels in diesel
engines beginning in 2006 for highway
diesel fuel, and 2007 for non-road diesel
fuel. These federal rules have resulted
in more effective control of PM
emissions from diesel engines by
allowing the installation of control
devices that were technically infeasible
for fuels with higher sulfur content. In
addition, the state will rely on federal
consent decrees and implementation of
the 2008 ozone standard.

As noted in the EPA’s separate notice
proposing revisions to the RHR (76 FR
82219) a number of states, including
Louisiana, fully consistent with the
EPA’s regulations at the time, relied on
the trading programs of the CAIR to
satisfy the BART requirement and the
requirement for a long-term strategy
sufficient to achieve the state-adopted
reasonable progress goals. In that notice,
we proposed a limited disapproval of
Louisiana’s long-term strategy and, for
that reason, we are not taking action on
the long-term strategy in this proposal
insofar as Louisiana’s RH SIP relied on
the CAIR. The docket for that
rulemaking is available at Docket ID No.

EPA-HQ-OAR-2011-0729. Louisiana’s
LTS is also deficient because it relied on
deficient non-EGU BART
determinations as discussed in section
IV.D of this action.

b. Measures To Mitigate the Impacts of
Construction Activities

40 CFR 51.308(d)(3)(v)(B) requires
that Louisiana consider measures to
mitigate the impacts of construction
activities in developing its LTS.
Construction-related activities are
believed to be a small contributor to fine
and coarse particulates in Louisiana.
The LDEQ notes that Louisiana may
require visibility monitoring in any
Class I area where preconstruction and
post-construction of any new source or
major modification may have an adverse
impact on visibility in any Class I area
(LAC 33:1I1.504.E.3.b). In spite of a great
deal of construction activity from the
recovery from Hurricanes Katrina and
Rita, no measurable impacts on
visibility have been monitored from this
activity. We are proposing to find that
Louisiana satisfies this component of
LTS.

c. Emissions Limitations and Schedules
of Compliance

40 CFR 51.308(d)(3)(v)(C) requires
that in developing its LTS, Louisiana
consider emissions limitations and
schedules of compliance to achieve the
RPGs. As discussed in section IV.D.3 of
this proposal, the SIP does not yet
contain emission limits and schedules
of compliance for those sources subject
to BART. The BART emission limits
established by the LDEQ are an element
of the LTS, and because we are
proposing to find that the relevant
portion of the LDEQ’s BART
determinations are deficient, we
propose to find that this element of the
LTS does not satisfy the federal
requirements.

d. Source Retirement and Replacement
Schedules

40 CFR 51.308(d)(3)(v)(D) requires
that Louisiana consider source
retirement and replacement schedules
in developing its LTS. The LDEQ
adequately addressed how it considered
source retirement and replacement
schedules in the development of its
LTS. Louisiana’s LTS includes the
promulgation of new rules for retrofit
technology for existing equipment to
meet requirements for new NAAQS,
which will also provide visibility
benefits. We are proposing to find that
the LDEQ properly addressed the
requirements of 40 CFR
51.308(d)(3)(v)(D) in the development of
its LTS.
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e. Agricultural and Forestry Smoke
Management Techniques

40 CFR 51.308(d)(3)(v)(E) requires
that Louisiana consider smoke
management techniques for agricultural
and forestry management purposes in
developing its LTS. Where smoke
impacts from fire are identified as an
important contributor to regional haze,
smoke management programs should be
a key component of regional and State
regional haze planning efforts and long-
term strategies (64 FR 35736).

The EPA encourages the development
of smoke management programs
between air regulators and land
managers as a means to manage the
impacts of wildland and prescribed
burning. The sources of information
described above, as well as other
developmental efforts currently
underway, provide effective, flexible
approaches to smoke management. The
LDEQ considered smoke management
techniques for the purposes of
agricultural and forestry management in
its LTS. Chapter 13 of Title 33 of the
LAC contains a general prohibition on
“open burning of refuse, garbage, trade
waste, or other waste material.”
Although the LDEQ does not have the
jurisdiction or authority to make any
rule, regulation, recommendations, or
determination with respect to
agricultural burning or controlled burns
of pastureland, marshland, or
timberland, the Louisiana Department of
Agriculture and Forestry (LDAF) does
have the authority. The LDAF, in
consultation with the LDEQ, is working
to develop a SMP that includes
measures that can be taken to reduce
residual smoke from burning activities
as well as a process to evaluate potential
smoke impacts at sensitive receptors
and guidelines for scheduling fires such
that exposure of sensitive populations is
minimized and visibility impacts in
Class I areas are reduced. Because
visibility impacts from smoke are
significant in Louisiana, we propose to
find that Louisiana should finalize its
SMP.

f. Enforceability of Emissions
Limitations and Control Measures

40 CFR 51.308(d)(3)(v)(F) requires
that Louisiana ensure the enforceability
of emission limitations and control
measures used to meet reasonable
progress goals. The SIP does not yet
contain emission limits and schedules
of compliance for those EGU sources, if
any, subject to SO, BART. Also,
Louisiana’s LTS is deficient because it
relied on deficient non-EGU BART
determinations as discussed in section
IV.D of this action. The emissions limits

for these subject-to-BART sources were
not included in the LA RH SIP.35
Therefore, we are proposing to find that
the LDEQ has not fully satisfied the
requirements of 40 CFR
51.308(d)(3)(v)(F) in the development of
its LTS.

g. Anticipated Net Effect on Visibility
Due to Projected Changes

40 CFR 51.308(d)(3)(v)(G) requires
that in developing its LTS, Louisiana
consider the anticipated net effect on
visibility due to projected changes in
point, area, and mobile source
emissions over the period addressed by
the long-term strategy. In developing its
RH SIP, the LDEQ relied on the
CENRAP’s 2018 modeling projections,
which show that net visibility is
expected to improve by 3.22 dv at
Breton NWA. The CENRAP’s 2018
modeling projections account for
changes in point, area, and on-road and
non-road mobile emissions. The results
of the CENRAP’s 2018 modeling
projections are discussed in sections
IV.E.2 and IV.E.3 of this proposed
rulemaking. We are proposing to find
that Louisiana satisfies this component
of LTS.

F. Coordination of RAVI and Regional
Haze Requirements

Our visibility regulations direct states
to coordinate their RAVI LTS and
monitoring provisions with those for
RH, as explained in section III of this
action. Under our RAVI regulations, the
RAVI portion of a state SIP must address
any integral vistas identified by the
FLMs pursuant to 40 CFR 51.304. See,
40 CFR 51.302. An integral vista is
defined in 40 CFR 51.301 as a “‘view
perceived from within the mandatory
Class I Federal area of a specific
landmark or panorama located outside
the boundary of the mandatory Class I
Federal area.” Visibility in any
mandatory Class I Federal area includes
any integral vista associated with that
area. The FLMs for Breton have not
identified any reasonably attributable
visibility impairment (i.e., RAVI) from
Louisiana or other U.S. sources. The
FLMs for the Class I areas that
Louisiana’s emissions impact in other
states have not identified any
reasonably attributable visibility
impairment caused by Louisiana
sources. For these reasons, the
Louisiana RH SIP does not have any
measures in place or a requirement to
address RAVI. We propose to find that
this requirement is not applicable to the
LA RH SIP at this time. This provision

35 CAA 169A(b)(2); 40 CFR 51.308(e); and 64 FR
35714, at 35741.

may be re-considered upon receipt of
submittals from the LDEQ for
subsequent implementation periods.

G. Monitoring Strategy and Other SIP
Requirements

40 CFR 51.308(d)(4) requires the SIP
contain a monitoring strategy for
measuring, characterizing, and reporting
of RH visibility impairment that is
representative of all mandatory Class I
Federal areas within the state. This
monitoring strategy must be coordinated
with the monitoring strategy required in
40 CFR 51.305 for reasonably
attributable visibility impairment. As 40
CFR 51.308(d)(4) notes, compliance
with this requirement may be met
through participation in the IMPROVE
network. See the TSD for details
concerning the IMPROVE network. We
are proposing to find that the LDEQ has
satisfied this requirement.

40 CFR 51.308(d)(4)(i) requires the
establishment of any additional
monitoring sites or equipment needed to
assess whether reasonable progress
goals to address RH for all mandatory
Class I Federal areas within the state are
being achieved. The CENRAP
monitoring workgroup noted there was
a visibility void in Southern Arkansas.
An IMPROVE protocol monitor was
located in north central Louisiana. PM> 5
measurements from the Louisiana
monitoring network help the LDEQ to
characterize air pollution levels in areas
across the state and therefore aid in the
analysis of visibility improvement in
and near the Class I areas. The LDEQ
also commits in the Louisiana RH SIP to
consider alternative approaches to
evaluating visibility monitoring
obligations if that becomes necessary.
We are proposing to find that the LDEQ
has satisfied this requirement.

40 CFR 51.308(d)(4)(ii) requires that
the LDEQ establish procedures by
which monitoring data and other
information are used in determining the
contribution of emissions from within
Louisiana to RH visibility impairment at
mandatory Class I Federal areas both
within and outside the state. The
monitor at Breton was owned and
operated by the USFWS. After this
monitor was destroyed by Hurricane
Katrina in 2005, the monitor was
replaced and relocated nearby, by the
USFWS, at Lake Catherine in St.
Bernard Parish. The IMPROVE
monitoring program is national in
scope, and other states have similar
monitoring and data reporting
procedures, ensuring a consistent and
robust monitoring data collection
system. As 40 CFR 51.308(d)(4)
indicates, participation in the IMPROVE
program constitutes compliance with
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this requirement. We are therefore
proposing that the LDEQ has satisfied
this requirement.

40 CFR 51.308(d)(4)(iv) requires that
the SIP must provide for the reporting
of all visibility monitoring data to the
Administrator at least annually for each
mandatory Class I Federal area in the
state. To the extent possible, Louisiana
should report visibility monitoring data
electronically. 40 CFR 51.308(d)(4)(vi)
also requires that the LDEQ provide for
other elements, including reporting,
recordkeeping, and other measures,
necessary to assess and report on
visibility. We are proposing that
Louisiana’s participation in the
IMPROVE network ensures the
monitoring data is reported at least
annually, is easily accessible, and
therefore complies with this
requirement.

40 CFR 51.308(d)(4)(v) requires that
the LDEQ maintain a statewide
inventory of emissions of pollutants that
are reasonably anticipated to cause or
contribute to visibility impairment in
any mandatory Class I Federal area. The
inventory must include emissions for a
baseline year, emissions for the most
recent year for which data are available,
and estimates of future projected
emissions. The State must also include
a commitment to update the inventory
periodically. Please refer to section IV.E
of this action, where we discuss the
LDEQ’s emission inventory. The LDEQ
has stated that it intends to update the
Louisiana statewide emissions
inventories periodically. We are
proposing to find that this satisfies the
requirement in 40 CFR 51.308(d)(4)(v).

H. Coordination With Federal Land
Managers

Breton NWA is a federally protected
wilderness area for which the USFWS is
the FLM. Although the FLMs are very
active in participating in the RPOs, the
RHR grants the FLMs a special role in
the review of the RH SIPs, summarized
in section IIL.H. of this action. We view
both the FLMs and the state agencies as
our partners in the RH process.

40 CFR 51.308(i)(1) requires that by
November 29, 1999, Louisiana must
have identified in writing to the FLMs
the title of the official to which the FLM
of Breton can submit any
recommendations on the
implementation of 40 CFR 51.308. We
acknowledge this section has been
satisfied by all states via communication
prior to this SIP.

Under 40 CFR 51.308(i)(2), Louisiana
was obligated to provide the USFWS
with an opportunity for consultation, in
person and at least 60 days prior to
holding a public hearing on its RH SIP.

In practice, state agencies have usually
provided all FLMs—the Forest Service,
the Park Service, and the USFWS,
copies of their proposed RH SIP, as the
FLMs collectively have reviewed these
RH SIPs. The LDEQ followed this
practice and proposed this
implementation plan revision for public
comment on November 20, 2007 and
notified the federal land manager staff of
the public hearing held on January 24,
2008.

40 CFR 51.308(i)(3) requires that the
LDEQ provide in its RH SIP a
description of how it addressed any
comments provided by the FLMs. The
LDEQ has provided that information in
Appendix A of its RH SIP.

Lastly, 40 CFR 51.308(i)(4) specifies
the RH SIP must provide procedures for
continuing consultation between the
state and FLM on the implementation of
the visibility protection program
required by 40 CFR 51.308, including
development and review of
implementation plan revisions and
5-year progress reports, and on the
implementation of other programs
having the potential to contribute to
impairment of visibility in the
mandatory Class I Federal areas. The
LDEQ has stipulated in its RH SIP it will
continue to coordinate and consult with
the FLMs as required by 40 CFR
51.308(i)(4). The LDEQ states it intends
to consult the FLMs in the development
of future progress reports and plan
revisions, as well as during the
implementation of programs having the
potential to contribute to visibility
impairment at Breton NWA. We are
proposing to find that the LDEQ has
satisfied 40 CFR 51.308(i).

I. Periodic SIP Revisions and Five-Year
Progress Reports

The LDEQ affirmed its commitment to
complete items required in the future
under our RHR. The LDEQ
acknowledged its requirement under 40
CFR 51.308(f), to submit periodic
progress reports and RH SIP revisions,
with the first report due by July 31, 2018
and every ten years thereafter.

The LDEQ also acknowledged its
requirement under 40 CFR 51.308(g), to
submit a progress report in the form of
a SIP revision to us every five years
following this initial submittal of the
Louisiana RH SIP. The report will
evaluate the progress made towards the
RPGs for each mandatory Class I area
located within Louisiana and in each
mandatory Class I area located outside
Louisiana which may be affected by
emissions from within Louisiana. We
are proposing to find that the LDEQ has
satisfied 40 CFR 51.308(f) and (g).

J. Determination of the Adequacy of
Existing Implementation Plan

40 CFR 51.308(h) requires that
Louisiana take one of the listed actions,
as appropriate, at the same time the
State is required to submit any 5-year
progress report to the EPA in
accordance with 40 CFR 51.308(g). The
LDEQ has committed in its SIP to take
one of the actions listed under 40 CFR
51.308(h), depending on the findings of
the 5-year progress report. We are
proposing to find that the LDEQ has
satisfied 40 CFR 51.308(h).

V. Proposed Action

We are proposing a partial
disapproval and a partial limited
approval of Louisiana’s RH SIP revision
submitted on June 13, 2008.

Specifically, we are proposing to find
that the following portions of the LA RH
SIP have satisfied the federal
requirement and are addressed in our
proposed partial limited approval,
insofar as the elements do not rely on
the SO, reductions from the CAIR: The
State’s

e Identification of affected Class I
areas;

¢ Establishment of baseline, natural,
and current visibility conditions,
including the URP;

¢ Coordination of RAVI and RH
Requirements;

¢ RH monitoring strategy and other
SIP requirements under 40 CFR
51.308(d)(4);

e Commitment to submit periodic RH
SIP revisions and periodic progress
reports describing progress towards the
RPGs;

e Commitment to make a
determination of the adequacy of the
existing SIP at the time a progress report
is submitted; and

¢ Coordination with Federal Land
Managers.

We are proposing to find that
Louisiana’s RPGs meet some federal
requirements, but also contain some
deficiencies. We are proposing to find
that the State’s RPGs are deficient given
our proposed finding that certain of
Louisiana’s BART determinations are
not fully approvable. In general, the
State followed the requirements of 40
CFR 51.308(d)(1), but these goals do not
reflect appropriate emissions reductions
from BART. For LTS, we are proposing
to find that the State’s LTS satisfies
many of the requirements under 40 CFR
51.308(d)(3); however, we are proposing
to find that the submitted LTS is
deficient because a portion of it relies
on BART determinations that we are
proposing to disapprove (see section
IV.E for detailed information regarding
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our proposed findings concerning LTS).
Also, because visibility impacts from
smoke are significant in Louisiana, we
propose to find that that Louisiana
should finalize its SMP. In addition, we
are proposing to find that the following
elements do not satisfy the federal
requirements for the reasons discussed
in section IV of this proposal: the State’s

e Determination that the Mosaic
Fertilizer Uncle Sam Plant is exempt
from BART analysis; and

e BART analyses for ConocoPhillips,
Rhodia, and Sid Richardson Carbon
Black Plant. As discussed in section I of
this proposal, the State must address
BART for SO> for EGUs and the related
element of LTS because it can no longer
rely on the CAIR to address these
requirements. In a separate action, the
EPA proposed a limited disapproval of
the Louisiana RH SIP because of
deficiencies in the state’s regional haze
SIP submittal arising from the remand
by the U.S. Court of Appeals for the
District of Columbia (DC Circuit) to the
EPA of the CAIR. 76 FR 82219. We are
not taking action in this proposal to
address the state’s reliance on the CAIR
to meet certain regional haze
requirements related to NOx and SO»
emissions from EGUs.

VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to act on state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law.

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This proposed action is not a
“significant regulatory action” under
the terms of Executive Order 12866 (58
FR 51735, October 4, 1993) and is
therefore not subject to review under
Executive Orders 12866 and 13563 (76
FR 3821, January 21, 2011).

B. Paperwork Reduction Act

This proposed action does not impose
an information collection burden under
the provisions of the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq,
because this proposed action under
section 110 and subchapter I, part D of
the CAA will not in-and-of itself create
any new information collection burdens
but simply approves or disapproves
certain State requirements for inclusion

into the SIP. Burden is defined at 5 CFR
1320.3(b).

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. For
purposes of assessing the impacts of
today’s proposed rule on small entities,
small entity is defined as: (1) A small
business as defined by the Small
Business Administration’s (SBA)
regulations at 13 CFR 121.201; (2) a
small governmental jurisdiction that is a
government of a city, county, town,
school district or special district with a
population of less than 50,000; and (3)
a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s proposed rule on
small entities, I certify that this action
will not have a significant impact on a
substantial number of small entities.
This proposed rule does not impose any
requirements or create impacts on small
entities. This proposed rule under
section 110 and subchapter I, part D of
the CAA will not in-and-of itself create
any new requirements but simply
approves or disapproves certain State
requirements for inclusion into the SIP.
Accordingly, it affords no opportunity
for the EPA to fashion for small entities
less burdensome compliance or
reporting requirements or timetables or
exemptions from all or part of the rule.
The fact that the CAA prescribes that
various consequences (e.g., higher offset
requirements) may or will flow from
this proposed rule does not mean that
the EPA either can or must conduct a
regulatory flexibility analysis for this
action. Therefore, this action will not
have a significant economic impact on
a substantial number of small entities.
We continue to be interested in the
potential impacts of this proposed rule
on small entities and welcome
comments on issues related to such
impacts.

D. Unfunded Mandates Reform Act

This action contains no Federal
mandates under the provisions of Title
II of the Unfunded Mandates Reform
Act of 1995 (UMRA), 2 U.S.C. 1531-
1538, for State, local, or tribal
governments or the private sector. The

EPA has determined that the proposed
action does not include a Federal
mandate that may result in estimated
costs of $100 million or more to either
State, local, or tribal governments in the
aggregate, or to the private sector. This
action proposes to approve or
disapprove pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

E. Executive Order 13132, Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires the EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have ‘“‘substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This proposed action does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely approves or disapproves certain
State requirements for inclusion into the
SIP and does not alter the relationship
or the distribution of power and
responsibilities established in the CAA.
Thus, Executive Order 13132 does not
apply to this action.

F. Executive Order 13175, Coordination
With Indian Tribal Governments

This proposed action does not have
tribal implications, as specified in
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the action
the EPA is proposing neither imposes
substantial direct compliance costs on
tribal governments, nor preempts tribal
law. Therefore, the requirements of
section 5(b) and 5(c) of the Executive
Order do not apply to this rule.
Consistent with the EPA policy, the EPA
nonetheless is offering consultation to
Tribes regarding this rulemaking action.
The EPA will respond to relevant
comments in the final rulemaking
action.
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G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

The EPA interprets Executive Order
13045 (62 FR 19885, April 23, 1997) as
applying only to those regulatory
actions that concern health or safety
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influence the
regulation. This proposed action is not
subject to Executive Order 13045
because it is not an economically
significant regulatory action based on
health or safety risks subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997). This proposed action
under section 110 and subchapter I, part
D of the CAA will not in and of itself
create any new regulations but simply
approves or disapproves certain State
requirements for inclusion into the SIP.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution or Use

This proposed action is not subject to
Executive Order 13211 (66 FR 28355,
May 22, 2001) because it is not a
significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”’), Public Law
104-113, section 12(d) (15 U.S.C. 272
note) directs the EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
the EPA to provide Congress, through
OMB, explanations when the Agency
decides not to use available and
applicable voluntary consensus
standards.

The EPA believes that this proposed
action is not subject to requirements of
Section 12(d) of the NTTAA because
application of those requirements would
be inconsistent with the CAA.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629,
February 16, 1994) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent

practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

The EPA lacks the discretionary
authority to address environmental
justice in this proposed action. In
reviewing SIP submissions, the EPA’s
role is to approve or disapprove state
choices, based on the criteria of the
CAA. Accordingly, this action merely
proposes to approve or disapprove
certain State requirements for inclusion
into the SIP under section 110 and
subchapter I, part D of the CAA and will
not in and of itself create any new
requirements. Accordingly, it does not
provide the EPA with the discretionary
authority to address, as appropriate,
disproportionate human health or
environmental effects, using practicable
and legally permissible methods, under
Executive Order 12898.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
dioxides, Visibility, Interstate transport
of pollution, Regional haze, Best
available control technology.

Authority: 42 U.S.C. 7401 et seq.
Dated: February 15, 2012.
Al Armendariz,
Regional Administrator, Region 6.
[FR Doc. 2012—-4676 Filed 2—-27-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR—-2010-0219-201148; FRL—
9639-2]

Approval and Promulgation of Air
Quality Implementation Plans; State of
North Carolina; Regional Haze State
Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing a limited
approval of a revision to the North
Carolina state implementation plan
(SIP) submitted by the State of North
Carolina through the North Carolina
Department of Environment and Natural

Resources, Division of Air Quality
(NCDAQ), on December 17, 2007, that
addresses regional haze for the first
implementation period. This revision
addresses the requirements of the Clean
Air Act (CAA) and EPA’s rules that
require states to prevent any future and
remedy any existing anthropogenic
impairment of visibility in mandatory
Class I areas (national parks and
wilderness areas) caused by emissions
of air pollutants from numerous sources
located over a wide geographic area
(also referred to as the “regional haze
program’’). States are required to assure
reasonable progress toward the national
goal of achieving natural visibility
conditions in Class I areas. EPA is
proposing a limited approval of this SIP
revision to implement the regional haze
requirements for North Carolina on the
basis that the revision, as a whole,
strengthens the North Carolina SIP. In a
separate action, EPA has proposed a
limited disapproval of the North
Carolina regional haze SIP because of
deficiencies in the State’s regional haze
SIP submittal arising from the remand
by the U.S. Court of Appeals for the
District of Columbia Circuit (DC Circuit)
to EPA of the Clean Air Interstate Rule
(CAIR). Consequently, EPA is not
proposing to take action in this
rulemaking to address the State’s
reliance on CAIR to meet certain
regional haze requirements.

DATES: Comments must be received on
or before March 29, 2012.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2010-0219, by one of the
following methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. Email: benjamin.lynorae@epa.gov.

3. Fax: 404-562-9019.

4. Mail: EPA-R04-OAR-2010-0219,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960.

5. Hand Delivery or Courier: Lynorae
Benjamin, Chief, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding federal
holidays.
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Instructions: Direct your comments to
Docket ID No. “EPA-R04-OAR-2010-
0219.” EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through
www.regulations.gov or email,
information that you consider to be CBI
or otherwise protected. The
www.regulations.gov Web site is an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy at the Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional

Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding federal holidays.

FOR FURTHER INFORMATION CONTACT: Sara
Waterson or Michele Notarianni,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. Sara
Waterson can be reached at telephone
number (404) 562-9061 and by
electronic mail at
waterson.sara@epa.gov. Michele
Notarianni can be reached at telephone
number (404) 562-9031 and by
electronic mail at
notarianni.michele@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. What action is EPA proposing?
II. What is the background for EPA’s
proposed action?

A. The Regional Haze Problem

B. Requirements of the CAA and EPA’s
Regional Haze Rule (RHR)

C. Roles of Agencies in Addressing
Regional Haze

III. What are the requirements for the regional
haze SIPs?

A. The CAA and the RHR

B. Determination of Baseline, Natural, and
Current Visibility Conditions

C. Determination of Reasonable Progress
Goals (RPGs)

D. Best Available Retrofit Technology
(BART)

E. Long-Term Strategy (LTS)

F. Coordinating Regional Haze and
Reasonably Attributable Visibility
Impairment (RAVI) LTS

G. Monitoring Strategy and Other
Implementation Plan Requirements

H. Consultation With States and Federal
Land Managers (FLMs)

IV. What is EPA’s analysis of North
Carolina’s regional haze submittal?
A. Affected Class I Areas
B. Determination of Baseline, Natural, and
Current Visibility Conditions
. Estimating Natural Visibility Conditions
. Estimating Baseline Conditions
. Summary of Baseline and Natural
Conditions
4. Uniform Rate of Progress
C. Long-Term Strategy/Strategies
Emissions Inventory for 2018 With
Federal and State Control Requirements
. Modeling To Support the LTS and
Determine Visibility Improvement for
Uniform Rate of Progress
. Relative Contributions to Visibility
Impairment: Pollutants, Source
Categories, and Geographic Areas
4. Procedure for Identifying Sources To

Evaluate for Reasonable Progress

Controls in North Carolina and

Surrounding Areas

5. Application of the Four CAA Factors in
the Reasonable Progress Analysis
6. BART

W N =
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7. RPGs
D. Coordination of RAVI and Regional
Haze Requirements
E. Monitoring Strategy and Other
Implementation Plan Requirements
F. Consultation With States and FLMs
1. Consultation With Other States
2. Consultation With the FLMs
G. Periodic SIP Revisions and Five-Year
Progress Reports
V. What action is EPA proposing?
VI. Statutory and Executive Order Reviews

I. What action is EPA proposing?

EPA is proposing a limited approval
of North Carolina’s December 17, 2007,
SIP revision addressing regional haze
under CAA sections 301(a) and
110(k)(3) because the revision as a
whole strengthens the North Carolina
SIP. This proposed rulemaking and the
accompanying Technical Support
Document ! (TSD) explain the basis for
EPA’s proposed limited approval
action.?

In a separate action, EPA has
proposed a limited disapproval of the
North Carolina regional haze SIP
because of deficiencies in the State’s
regional haze SIP submittal arising from
the State’s reliance on CAIR to meet
certain regional haze requirements. See
76 FR 82219 (December 30, 2011). EPA
is not proposing to take action in today’s
rulemaking on issues associated with
North Carolina’s reliance on CAIR in its
regional haze SIP. Comments on EPA’s
proposed limited disapproval of North
Carolina’s regional haze SIP are
accepted at the docket for EPA’s
December 30, 2011, proposed
rulemaking (see Docket ID No. EPA-
HQ-OAR-2011-0729). The comment
period for EPA’s December 30, 2011,
proposed rulemaking is scheduled to
end on February 28, 2012.

II. What is the background for EPA’s
proposed action?

A. The Regional Haze Problem

Regional haze is visibility impairment
that is produced by a multitude of
sources and activities which are located
across a broad geographic area and emit
fine particles (PM.s) (e.g., sulfates,

1EPA’s TSD to this action, entitled ““Technical
Support Document for North Carolina Regional
Haze SIP Submittal,” is included in the public
docket for this action.

2Under CAA sections 301(a) and 110(k)(6) and
EPA’s long-standing guidance, a limited approval
results in approval of the entire SIP submittal, even
of those parts that are deficient and prevent EPA
from granting a full approval of the SIP revision.
Processing of State Implementation Plan (SIP)
Revisions, EPA Memorandum from John Calcagni,
Director, Air Quality Management Division,
OAQPS, to Air Division Directors, EPA Regional
Offices I-X, September 7, 1992, (1992 Calcagni
Memorandum) located at: http://www.epa.gov/ttn/
caaa/t1/memoranda/siproc.pdf.


http://www.epa.gov/ttn/caaa/t1/memoranda/siproc.pdf
http://www.epa.gov/ttn/caaa/t1/memoranda/siproc.pdf
http://www.epa.gov/epahome/dockets.htm
http://www.epa.gov/epahome/dockets.htm
mailto:notarianni.michele@epa.gov
mailto:waterson.sara@epa.gov
http://www.regulations.gov
http://www.regulations.gov
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nitrates, organic carbon, elemental
carbon, and soil dust), and their
precursors (e.g., sulfur dioxide (SO>),
nitrogen oxides (NOx), and in some
cases, ammonia (NHs3) and volatile
organic compounds (VOC)). Fine
particle precursors react in the
atmosphere to form fine particulate
matter which impairs visibility by
scattering and absorbing light. Visibility
impairment reduces the clarity, color,
and visible distance that one can see.
PM, 5 can also cause serious health
effects and mortality in humans and
contributes to environmental effects
such as acid deposition and
eutrophication.

Data from the existing visibility
monitoring network, the “Interagency
Monitoring of Protected Visual
Environments” (IMPROVE) monitoring
network, show that visibility
impairment caused by air pollution
occurs virtually all the time at most
national park and wilderness areas. The
average visual range 3 in many Class I
areas 4 (i.e., national parks and memorial
parks, wilderness areas, and
international parks meeting certain size
criteria) in the western United States is
100-150 kilometers, or about one-half to
two-thirds of the visual range that
would exist without anthropogenic air
pollution. In most of the eastern Class
I areas of the United States, the average
visual range is less than 30 kilometers,
or about one-fifth of the visual range
that would exist under estimated
natural conditions. See 64 FR 35715
(July 1, 1999).

B. Requirements of the CAA and EPA’s
Regional Haze Rule (RHR)

In section 169A of the 1977
Amendments to the CAA, Congress
created a program for protecting
visibility in the nation’s national parks
and wilderness areas. This section of the

3Visual range is the greatest distance, in
kilometers or miles, at which a dark object can be
viewed against the sky.

4 Areas designated as mandatory Class I areas
consist of national parks exceeding 6,000 acres,
wilderness areas and national memorial parks
exceeding 5,000 acres, and all international parks
that were in existence on August 7, 1977. See 42
U.S.C. 7472(a). In accordance with section 169A of
the CAA, EPA, in consultation with the Department
of Interior, promulgated a list of 156 areas where
visibility is identified as an important value. See 44
FR 69122 (November 30, 1979). The extent of a
mandatory Class I area includes subsequent changes
in boundaries, such as park expansions. See 42
U.S.C. 7472(a). Although states and tribes may
designate as Class I additional areas which they
consider to have visibility as an important value,
the requirements of the visibility program set forth
in section 169A of the CAA apply only to
“mandatory Class I Federal areas.”” Each mandatory
Class I Federal area is the responsibility of a
“Federal Land Manager.” See 42 U.S.C. 7602(i).
When the term “Class I area” is used in this action,
it means a “mandatory Class I Federal area.”

CAA establishes as a national goal the
‘“prevention of any future, and the
remedying of any existing, impairment
of visibility in mandatory Class I areas
which impairment results from
manmade air pollution.” On December
2, 1980, EPA promulgated regulations to
address visibility impairment in Class I
areas that is “reasonably attributable” to
a single source or small group of
sources, i.e., “reasonably attributable
visibility impairment.” See 45 FR
80084. These regulations represented
the first phase in addressing visibility
impairment. EPA deferred action on
regional haze that emanates from a
variety of sources until monitoring,
modeling and scientific knowledge
about the relationships between
pollutants and visibility impairment
were improved.

Congress added section 169B to the
CAA in 1990 to address regional haze
issues. EPA promulgated a rule to
address regional haze on July 1, 1999
(64 FR 35713), the RHR. The RHR
revised the existing visibility
regulations to integrate into the
regulation provisions addressing
regional haze impairment and
established a comprehensive visibility
protection program for Class I areas. The
requirements for regional haze, found at
40 CFR 51.308 and 51.309, are included
in EPA’s visibility protection
regulations at 40 CFR 51.300-309. Some
of the main elements of the regional
haze requirements are summarized in
section III of this preamble. The
requirement to submit a regional haze
SIP applies to all 50 states, the District
of Columbia, and the Virgin Islands.5 40
CFR 51.308(b) requires states to submit
the first implementation plan
addressing regional haze visibility
impairment no later than December 17,
2007.

C. Roles of Agencies in Addressing
Regional Haze

Successful implementation of the
regional haze program will require long-
term regional coordination among
states, tribal governments and various
federal agencies. As noted above,
pollution affecting the air quality in
Class I areas can be transported over
long distances, even hundreds of
kilometers. Therefore, to effectively
address the problem of visibility
impairment in Class I areas, states need
to develop strategies in coordination
with one another, taking into account

5 Albuquerque/Bernalillo County in New Mexico

must also submit a regional haze SIP to completely
satisfy the requirements of section 110(a)(2)(D) of
the CAA for the entire State of New Mexico under
the New Mexico Air Quality Control Act (section
74-2-4).

the effect of emissions from one
jurisdiction on the air quality in
another.

Because the pollutants that lead to
regional haze can originate from sources
located across broad geographic areas,
EPA has encouraged the states and
tribes across the United States to
address visibility impairment from a
regional perspective. Five regional
planning organizations (RPOs) were
developed to address regional haze and
related issues. The RPOs first evaluated
technical information to better
understand how their states and tribes
impact Class I areas across the country,
and then pursued the development of
regional strategies to reduce emissions
of particulate matter (PM) and other
pollutants leading to regional haze.

The Visibility Improvement State and
Tribal Association of the Southeast
(VISTAS) RPO is a collaborative effort of
state governments, tribal governments,
and various federal agencies established
to initiate and coordinate activities
associated with the management of
regional haze, visibility and other air
quality issues in the Southeastern
United States. Member state and tribal
governments include: Alabama, Florida,
Georgia, Kentucky, Mississippi, North
Carolina, South Carolina, Tennessee,
Virginia, West Virginia, and the Eastern
Band of the Cherokee Indians.

III. What are the requirements for
regional haze SIPs?

A. The CAA and the RHR

Regional haze SIPs must assure
reasonable progress towards the
national goal of achieving natural
visibility conditions in Class I areas.
Section 169A of the CAA and EPA’s
implementing regulations require states
to establish long-term strategies for
making reasonable progress toward
meeting this goal. Implementation plans
must also give specific attention to
certain stationary sources that were in
existence on August 7, 1977, but were
not in operation before August 7, 1962,
and require these sources, where
appropriate, to install BART controls for
the purpose of eliminating or reducing
visibility impairment. The specific
regional haze SIP requirements are
discussed in further detail below.

B. Determination of Baseline, Natural,
and Current Visibility Conditions

The RHR establishes the deciview as
the principal metric or unit for
expressing visibility. This visibility
metric expresses uniform changes in
haziness in terms of common
increments across the entire range of
visibility conditions, from pristine to
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extremely hazy conditions. Visibility
expressed in deciviews is determined by
using air quality measurements to
estimate light extinction and then
transforming the value of light
extinction using a logarithm function.
The deciview is a more useful measure
for tracking progress in improving
visibility than light extinction itself
because each deciview change is an
equal incremental change in visibility
perceived by the human eye. Most
people can detect a change in visibility
at one deciview.®

The deciview is used in expressing
RPGs (which are interim visibility goals
towards meeting the national visibility
goal), defining baseline, current, and
natural conditions, and tracking changes
in visibility. The regional haze SIPs
must contain measures that ensure
“reasonable progress” toward the
national goal of preventing and
remedying visibility impairment in
Class I areas caused by anthropogenic
air pollution by reducing anthropogenic
emissions that cause regional haze. The
national goal is a return to natural
conditions, i.e., anthropogenic sources
of air pollution would no longer impair
visibility in Class I areas.

To track changes in visibility over
time at each of the 156 Class I areas
covered by the visibility program (40
CFR 81.401-437), and as part of the
process for determining reasonable
progress, states must calculate the
degree of existing visibility impairment
at each Class I area at the time of each
regional haze SIP submittal and
periodically review progress every five
years midway through each 10-year
implementation period. To do this, the
RHR requires states to determine the
degree of impairment (in deciviews) for
the average of the 20 percent least
impaired (“‘best”) and 20 percent most
impaired (“worst”) visibility days over
a specified time period at each of their
Class I areas. In addition, states must
also develop an estimate of natural
visibility conditions for the purpose of
comparing progress toward the national
goal. Natural visibility is determined by
estimating the natural concentrations of
pollutants that cause visibility
impairment and then calculating total
light extinction based on those
estimates. EPA has provided guidance
to states regarding how to calculate
baseline, natural and current visibility
conditions in documents titled, EPA’s
Guidance for Estimating Natural
Visibility conditions under the Regional
Haze Rule, September 2003, (EPA—454/

6 The preamble to the RHR provides additional
details about the deciview. See 64 FR 35714, 35725
(July 1, 1999).

B-03-005 located at http://
www.epa.gov/ttncaaal/t1/memoranda/
rh_envcurhr_gd.pdf), (hereinafter
referred to as “EPA’s 2003 Natural
Visibility Guidance”), and Guidance for
Tracking Progress Under the Regional
Haze Rule, September 2003, (EPA-454/
B-03-004 located at http://
www.epa.gov/ttncaaal/t1/memoranda/
rh tpurhr gd.pdf), (hereinafter referred
to as “EPA’s 2003 Tracking Progress
Guidance”).

For the first regional haze SIPs that
were due by December 17, 2007,
“baseline visibility conditions” were the
starting points for assessing ‘““‘current”
visibility impairment. Baseline visibility
conditions represent the degree of
visibility impairment for the 20 percent
least impaired days and 20 percent most
impaired days for each calendar year
from 2000 to 2004. Using monitoring
data for 2000 through 2004, states are
required to calculate the average degree
of visibility impairment for each Class I
area, based on the average of annual
values over the five-year period. The
comparison of initial baseline visibility
conditions to natural visibility
conditions indicates the amount of
improvement necessary to attain natural
visibility, while the future comparison
of baseline conditions to the then
current conditions will indicate the
amount of progress made. In general, the
2000-2004 baseline period is
considered the time from which
improvement in visibility is measured.

C. Determination of Reasonable Progress
Goals (RPGs)

The vehicle for ensuring continuing
progress towards achieving the natural
visibility goal is the submission of a
series of regional haze SIPs from the
states that establish two RPGs (i.e., two
distinct goals, one for the “best”” and
one for the “worst” days) for every Class
I area for each (approximately) 10-year
implementation period. The RHR does
not mandate specific milestones or rates
of progress, but instead calls for states
to establish goals that provide for
“reasonable progress’” toward achieving
natural (i.e., “background”) visibility
conditions. In setting RPGs, states must
provide for an improvement in visibility
for the most impaired days over the
(approximately) 10-year period of the
SIP, and ensure no degradation in
visibility for the least impaired days
over the same period.

States have significant discretion in
establishing RPGs, but are required to
consider the following factors
established in section 169A of the CAA
and in EPA’s RHR at 40 CFR
51.308(d)(1)(1)(A): (1) The costs of
compliance; (2) the time necessary for

compliance; (3) the energy and non-air
quality environmental impacts of
compliance; and (4) the remaining
useful life of any potentially affected
sources. States must demonstrate in
their SIPs how these factors are
considered when selecting the RPGs for
the best and worst days for each
applicable Class I area. States have
considerable flexibility in how they take
these factors into consideration, as
noted in EPA’s Guidance for Setting
Reasonable Progress Goals Under the
Regional Haze Program, (“EPA’s
Reasonable Progress Guidance”), July 1,
2007, memorandum from William L.
Wehrum, Acting Assistant
Administrator for Air and Radiation, to
EPA Regional Administrators, EPA
Regions 1-10 (pp. 4-2, 5-1). In setting
the RPGs, states must also consider the
rate of progress needed to reach natural
visibility conditions by 2064 (referred to
as the “‘uniform rate of progress” or the
“glidepath”) and the emissions
reduction measures needed to achieve
that rate of progress over the 10-year
period of the SIP. Uniform progress
towards achievement of natural
conditions by the year 2064 represents
a rate of progress which states are to use
for analytical comparison to the amount
of progress they expect to achieve. In
setting RPGs, each state with one or
more Class I areas (“Class I state”’) must
also consult with potentially
“contributing states,” i.e., other nearby
states with emissions sources that may
be affecting visibility impairment at the
Class I state’s areas. See 40 CFR
51.308(d)(1)(iv).

D. Best Available Retrofit Technology
(BART)

Section 169A of the CAA directs
states to evaluate the use of retrofit
controls at certain larger, often
uncontrolled, older stationary sources in
order to address visibility impacts from
these sources. Specifically, section
169A(b)(2)(A) of the CAA requires states
to revise their SIPs to contain such
measures as may be necessary to make
reasonable progress towards the natural
visibility goal, including a requirement
that certain categories of existing major
stationary sources 7 built between 1962
and 1977 procure, install, and operate
the “Best Available Retrofit
Technology” as determined by the state.
Under the RHR, states are directed to
conduct BART determinations for such
“BART-eligible” sources that may be
anticipated to cause or contribute to any
visibility impairment in a Class I area.
Rather than requiring source-specific

7 The set of “major stationary sources” potentially
subject to BART is listed in CAA section 169A(g)(7).
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BART controls, states also have the
flexibility to adopt an emissions trading
program or other alternative program as
long as the alternative provides greater
reasonable progress towards improving
visibility than BART.

On July 6, 2005, EPA published the
Guidelines for BART Determinations
Under the Regional Haze Rule at
Appendix Y to 40 CFR Part 51
(hereinafter referred to as the “BART
Guidelines”) to assist states in
determining which of their sources
should be subject to the BART
requirements and in determining
appropriate emissions limits for each
applicable source. In making a BART
determination for a fossil fuel-fired
electric generating plant with a total
generating capacity in excess of 750
megawatts (MW), a state must use the
approach set forth in the BART
Guidelines. A state is encouraged, but
not required, to follow the BART
Guidelines in making BART
determinations for other types of
sources.

States must address all visibility-
impairing pollutants emitted by a source
in the BART determination process. The
most significant visibility impairing
pollutants are SO, NOx, and PM. EPA
has stated that states should use their
best judgment in determining whether
VOC or NH; compounds impair
visibility in Class I areas.

Under the BART Guidelines, states
may select an exemption threshold
value for their BART modeling, below
which a BART-eligible source would
not be expected to cause or contribute
to visibility impairment in any Class I
area. The state must document this
exemption threshold value in the SIP
and must state the basis for its selection
of that value. Any source with
emissions that model above the
threshold value would be subject to a
BART determination review. The BART
Guidelines acknowledge varying
circumstances affecting different Class I
areas. States should consider the
number of emission sources affecting
the Class I areas at issue and the
magnitude of the individual sources’
impacts. Any exemption threshold set
by the state should not be higher than
0.5 deciview.

In their SIPs, states must identify
potential BART sources, described as
“BART-eligible sources” in the RHR,
and document their BART control
determination analyses. In making
BART determinations, section
169A(g)(2) of the CAA requires that
states consider the following factors: (1)
The costs of compliance, (2) the energy
and non-air quality environmental
impacts of compliance, (3) any existing

pollution control technology in use at
the source, (4) the remaining useful life
of the source, and (5) the degree of
improvement in visibility which may
reasonably be anticipated to result from
the use of such technology. States are
free to determine the weight and
significance to be assigned to each
factor.

A regional haze SIP must include
source-specific BART emission limits
and compliance schedules for each
source subject to BART. Once a state has
made its BART determination, the
BART controls must be installed and in
operation as expeditiously as
practicable, but no later than five years
after the date of EPA approval of the
regional haze SIP. See CAA section
169(g)(4); see 40 CFR 51.308(e)(1)(iv). In
addition to what is required by the RHR,
general SIP requirements mandate that
the SIP must also include all regulatory
requirements related to monitoring,
recordkeeping, and reporting for the
BART controls on the source.

As noted above, the RHR allows states
to implement an alternative program in
lieu of BART so long as the alternative
program can be demonstrated to achieve
greater reasonable progress toward the
national visibility goal than would
BART. Under regulations issued in 2005
revising the regional haze program, EPA
made just such a demonstration for
CAIR. See 70 FR 39104 (July 6, 2005).
EPA’s regulations provide that states
participating in the CAIR cap-and trade
program under 40 CFR part 96 pursuant
to an EPA-approved CAIR SIP or which
remain subject to the CAIR Federal
Implementation Plan in 40 CFR part 97
need not require affected BART-eligible
electrical generating (EGUs) to install,
operate, and maintain BART for
emissions of SO, and NOx. See 40 CFR
51.308(e)(4). Because CAIR did not
address direct emissions of PM, states
were still required to conduct a BART
analysis for PM emissions from EGUs
subject to BART for that pollutant.
Challenges to CAIR, however, resulted
in the remand of the rule to EPA. See
North Carolina v. EPA, 550F.3d 1175
(DC Cir. 2008).

EPA issued a new rule in 2011 to
address the interstate transport of NOx
and SO; in the eastern United States.
See 76 FR 48208 (August 8, 2011) (“the
Transport Rule,” also known as the
Cross-State Air Pollution Rule). On
December 30, 2011, EPA proposed to
find that the trading programs in the
Transport Rule would achieve greater
reasonable progress towards the
national goal than would BART in the
states in which the Transport Rule
applies. See 76 FR 82219. Based on this
proposed finding, EPA also proposed to

revise the RHR to allow states to
substitute participation in the trading
programs under the Transport Rule for
source-specific BART. EPA has not yet
taken final action on that rule. Also on
December 30, 2011, the DC Circuit
issued an order addressing the status of
the Transport Rule and CAIR in
response to motions filed by numerous
parties seeking a stay of the Transport
Rule pending judicial review. In that
order, the DC Circuit stayed the
Transport Rule pending the court’s
resolutions of the petitions for review of
that rule in EME Homer Generation, L.P.
v. EPA (No. 11-1302 and consolidated
cases). The court also indicated that
EPA is expected to continue to
administer CAIR in the interim until the
court rules on the petitions for review
of the Transport Rule.

E. Long-Term Strategy (LTS)

Consistent with the requirement in
section 169A(b) of the CAA that states
include in their regional haze SIP a 10
to 15 year strategy for making
reasonable progress, section 51.308(d)(3)
of the RHR requires that states include
a LTS in their regional haze SIPs. The
LTS is the compilation of all control
measures a state will use during the
implementation period of the specific
SIP submittal to meet applicable RPGs.
The LTS must include “enforceable
emissions limitations, compliance
schedules, and other measures as
necessary to achieve the reasonable
progress goals” for all Class I areas
within, or affected by emissions from,
the state. See 40 CFR 51.308(d)(3).

When a state’s emissions are
reasonably anticipated to cause or
contribute to visibility impairment in a
Class I area located in another state, the
RHR requires the impacted state to
coordinate with the contributing states
in order to develop coordinated
emissions management strategies. See
40 CFR 51.308(d)(3)(i). In such cases,
the contributing state must demonstrate
that it has included, in its SIP, all
measures necessary to obtain its share of
the emissions reductions needed to
meet the RPGs for the Class I area. The
RPOs have provided forums for
significant interstate consultation, but
additional consultations between states
may be required to sufficiently address
interstate visibility issues. This is
especially true where two states belong
to different RPOs.

States should consider all types of
anthropogenic sources of visibility
impairment in developing their LTS,
including stationary, minor, mobile, and
area sources. At a minimum, states must
describe how each of the following
seven factors listed below are taken into
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account in developing their LTS: (1)
Emissions reductions due to ongoing air
pollution control programs, including
measures to address RAVI; (2) measures
to mitigate the impacts of construction
activities; (3) emissions limitations and
schedules for compliance to achieve the
RPG; (4) source retirement and
replacement schedules; (5) smoke
management techniques for agricultural
and forestry management purposes
including plans as currently exist
within the state for these purposes; (6)
enforceability of emissions limitations
and control measures; and (7) the
anticipated net effect on visibility due to
projected changes in point, area, and
mobile source emissions over the period
addressed by the LTS. See 40 CFR
51.308(d)(3)(v).

F. Coordinating Regional Haze and
Reasonably Attributable Visibility
Impairment (RAVI) LTS

As part of the RHR, EPA revised 40
CFR 51.306(c) regarding the LTS for
RAVI to require that the RAVI plan must
provide for a periodic review and SIP
revision not less frequently than every
three years until the date of submission
of the state’s first plan addressing
regional haze visibility impairment,
which was due December 17, 2007, in
accordance with 40 CFR 51.308(b) and
(c). On or before this date, the state must
revise its plan to provide for review and
revision of a coordinated LTS for
addressing RAVI and regional haze, and
the state must submit the first such
coordinated LTS with its first regional
haze SIP. Future coordinated LTS’s, and
periodic progress reports evaluating
progress towards RPGs, must be
submitted consistent with the schedule
for SIP submission and periodic
progress reports set forth in 40 CFR
51.308(f) and 51.308(g), respectively.
The periodic review of a state’s LTS
must report on both regional haze and
RAVI impairment and must be
submitted to EPA as a SIP revision.

G. Monitoring Strategy and Other
Implementation Plan Requirements

Section 51.308(d)(4) of the RHR
includes the requirement for a
monitoring strategy for measuring,
characterizing, and reporting of regional
haze visibility impairment that is
representative of all mandatory Class I
areas within the state. The strategy must
be coordinated with the monitoring
strategy required in section 51.305 for
RAVI. Compliance with this
requirement may be met through
“participation” in the IMPROVE
network, i.e., review and use of
monitoring data from the network. The
monitoring strategy is due with the first

regional haze SIP, and it must be
reviewed every five years. The
monitoring strategy must also provide
for additional monitoring sites if the
IMPROVE network is not sufficient to
determine whether RPGs will be met.

The SIP must also provide for the
following:

e Procedures for using monitoring
data and other information in a state
with mandatory Class I areas to
determine the contribution of emissions
from within the state to regional haze
visibility impairment at Class I areas
both within and outside the state;

e Procedures for using monitoring
data and other information in a state
with no mandatory Class I areas to
determine the contribution of emissions
from within the state to regional haze
visibility impairment at Class I areas in
other states;

¢ Reporting of all visibility
monitoring data to the Administrator at
least annually for each Class I area in
the state, and where possible, in
electronic format;

¢ Developing a statewide inventory of
emissions of pollutants that are
reasonably anticipated to cause or
contribute to visibility impairment in
any Class I area. The inventory must
include emissions for a baseline year,
emissions for the most recent year for
which data are available, and estimates
of future projected emissions. A state
must also make a commitment to update
the inventory periodically; and

e Other elements, including
reporting, recordkeeping, and other
measures necessary to assess and report
on visibility.

The RHR requires control strategies to
cover an initial implementation period
extending to the year 2018, with a
comprehensive reassessment and
revision of those strategies, as
appropriate, every 10 years thereafter.
Periodic SIP revisions must meet the
core requirements of section 51.308(d)
with the exception of BART. The
requirement to evaluate sources for
BART applies only to the first regional
haze SIP. Facilities subject to BART
must continue to comply with the BART
provisions of section 51.308(e), as noted
above. Periodic SIP revisions will assure
that the statutory requirement of
reasonable progress will continue to be
met.

H. Consultation With States and Federal
Land Managers (FLMs)

The RHR requires that states consult
with FLMs before adopting and
submitting their SIPs. See 40 CFR
51.308(i). States must provide FLMs an
opportunity for consultation, in person
and at least 60 days prior to holding any

public hearing on the SIP. This
consultation must include the
opportunity for the FLMs to discuss
their assessment of impairment of
visibility in any Class I area and to offer
recommendations on the development
of the RPGs and on the development
and implementation of strategies to
address visibility impairment. Further, a
state must include in its SIP a
description of how it addressed any
comments provided by the FLMs.
Finally, a SIP must provide procedures
for continuing consultation between the
state and FLMs regarding the state’s
visibility protection program, including
development and review of SIP
revisions, five-year progress reports, and
the implementation of other programs
having the potential to contribute to
impairment of visibility in Class I areas.

IV. What is EPA’s analysis of North
Carolina’s regional haze submittal?

On December 17, 2007, NCDAQ
submitted revisions to the North
Carolina SIP to address regional haze in
the State’s Class I areas as required by
EPA’s RHR.

A. Affected Class I Areas

North Carolina has five Class I areas
within its borders: Great Smoky
Mountains National Park, Joyce Kilmer-
Slickrock Wilderness Area, Linville
Gorge Wilderness Area, Shining Rock
Wilderness Area, and Swanquarter
Wilderness Area. Two of these Class I
areas (Great Smoky Mountains and
Joyce Kilmer) also fall within the
geographic boundaries of Tennessee.
Therefore, both North Carolina and
Tennessee are responsible for
developing their own regional haze SIPs
that address these two Class I areas and
for consulting with other states that
impact the areas. The two states worked
together to determine appropriate RPGs,
including consulting with other states
that impact these two Class I areas, 