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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-1323; Directorate
Identifier 2010-NM-212-AD; Amendment
39-17018; AD 2012-08-02]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
Model A330-200 and —300 series
airplanes; Model A330-223F and —243F
airplanes; and Model A340-200, —300,
—500, and —600 series airplanes. This
AD was prompted by a report that
during the evaluation of engine failures
at take-off on Airbus flight simulators, it
has been shown that with flight control
primary computer (FCPC) 1 inoperative,
in worst case scenario when FCPC2 and
FCPC3 resets occur during rotation at
take off, a transient loss of elevator
control associated with a temporary
incorrect flight control law
reconfiguration could occur. This AD
requires revising the Limitations section
of the applicable airplane flight manual.
We are issuing this AD to prevent
movement of the elevators to zero
position, which could result in inducing
a pitch down movement instead of a
pitch up movement needed for lift off,
resulting in loss of controllability of the
airplane.

DATES: This AD becomes effective May
31, 2012.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,

Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone
(425) 227-1138; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on December 22, 2011 (76 FR
79560). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

On A330/A340 aeroplanes, the Flight
Control Primary Computer 2 (FCPC2) and
FCPC3 are supplied with power from the 2PP
bus bar. Electrical transients on the 2PP bus
bar occur, in particular during engine n.2
failure on A330 aeroplanes or engine n.3
failure on A340 aeroplanes. Such electrical
transients lead to a FCPC2 reset. FCPC3 reset
does not occur thanks to the introduction of
second electrical power supply to FCPC3
from 1PP bus bar associated to the Electrical
Contactor Management Unit (ECMU)
standard 5.

During the evaluation of specific engine
failure cases at take-off on Airbus flight
simulators, it has been evidenced that with
FCPC1 inoperative, in the worst case, when
FCPC2 and FCPC3 resets occur during
rotation at take off, a transient loss of elevator
control associated with a temporary incorrect
flight control law reconfiguration could
occur. This condition leads to a movement of
the elevators to the zero position, which
induces a pitch down movement instead of
a pitch up movement needed to lift off. In
addition, it leads to a limitation of the pilot
control on pitch axis and limits the pilot
capacity to counter the pitch down
movement during this flight phase, which
constitutes an unsafe condition.

To prevent such condition, [EASA]
Emergency Airworthiness Directive (EAD)
2008-0010-E was issued to prohibit
aeroplanes dispatch with FCPC1 inoperative
(from GO to NO-GO) for certain aeroplane
configurations. For other configurations,
dispatch is allowed when the integrity of the
FCPC3 second electrical power supply is
ensured.

EASA AD 2008-0010R1 was issued to:

—For A340-500/-600, alleviate the dispatch
restriction on aeroplanes fitted with new

FCPC Standard W11 (part number (P/N)

LA2K2B100GA0000)
and
—For A330 and A340-200/-300, to take into

account the possibility to embody in

service a new FCPC3 second electrical
power supply equivalent to the production
one.

This [EASA] AD, which supersedes EASA
AD 2008-0010R1 retaining its requirements,
is issued to extend the applicability to the
newly certified models A330-223F and
A330-243F.

The FAA did not issue corresponding
ADs for EASA Airworthiness Directive
2008—-0010-E and EASA Airworthiness
Directive 2008—0010R1 since it was
determined at that time that the FAA
Master Minimum Equipment List
(MMEL) was an acceptable method for
controlling exposure of the U.S. fleet to
the safety issue addressed in the EASA
ADs. Since that decision was made, the
FAA determined that an AD is needed
to control dispatch restrictions. In
addition, EASA Airworthiness Directive
2010-0109, dated June 28, 2010, added
two new Airbus models in the
applicability and we are proceeding
with this FAA AD in order to address
the identified unsafe condition for the
U.S. fleet. You may obtain further
information by examining the MCAI in
the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comment received. The
commenter, Air Line Pilots Association,
International, supports the NPRM (76
FR 79560, December 22, 2011).

Explanation of Changes Made to This
AD

We have made the following changes
to this AD:

¢ Redesignated Note 2 to paragraph
(g) of the NPRM (76 FR 79560,
December 22, 2011) as paragraph (g)(4)
of this AD, and redesignated subsequent
notes accordingly.

¢ Redesignated paragraph (h) of the
NPRM (76 FR 79560, December 22,
2011) as paragraph (h)(1) of this AD.

¢ Redesignated Note 3 to paragraph
(h) of the NPRM (76 FR 79560,
December 22, 2011) as paragraph (h)(2)
of this AD.

e Updated paragraph reference in
paragraph (h)(2) of this AD.

e Updated paragraph references in
Note 2 to paragraph (h)(1) of this AD.
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Conclusion

We reviewed the available data,
including the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously—
except for minor editorial changes. We
have determined that these changes:

e Are consistent with the intent that
was proposed in the NPRM (76 FR
79560, December 22, 2011) for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (76 FR 79560,
December 22, 2011).

Costs of Compliance

We estimate that this AD will affect
55 products of U.S. registry. We also
estimate that it will take about 1 work-
hour per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Based on these figures, we estimate the
cost of this AD to the U.S. operators to
be $4,675 or $85 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM (76 FR 79560,
December 22, 2011), the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647—5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2012-08-02 Airbus: Amendment 39-17018.
Docket No. FAA-2011-1323; Directorate
Identifier 2010-NM-212—-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective May 31, 2012.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Airbus Model A330—
201, -202, -203, —223, —223F, —243, —243F,
-301, -302, -303, —321, —322, —323, —341,
—342, and —343 airplanes; and Model A340—
211,-212,-213, -311, -312, =313, —541, and
—642 airplanes; certificated in any category;
all serial numbers.

(d) Subject

Air Transport Association (ATA) of
America Code 27: Flight Controls.

(e) Reason

This AD was prompted by a report that
during the evaluation of engine failures at
take-off on Airbus flight simulators, it has
been shown that with flight control primary
computer (FCPC) 1 inoperative, in worst case
scenario when FCPC2 and FCPC3 resets
occur during rotation at take off, a transient
loss of elevator control associated with a
temporary incorrect flight control law
reconfiguration could occur. We are issuing
this AD to prevent movement of the elevators
to zero position, which could result in
inducing a pitch down movement instead of
a pitch up movement needed for lift off,
resulting in loss of controllability of the
airplane.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Airplane Flight Manual (AFM) Revision
for Certain Airplanes

For airplanes identified in paragraph (c) of
this AD, except for airplanes identified in
paragraphs (g)(1), (g)(2), and (g)(3) of this AD:
Within 30 days after the effective date of this
AD, revise the Limitations section of the
applicable AFM to include the following
statement. This may be done by inserting a
copy of this AD into the AFM.

Dispatch with the FCPC “PRIM 1”
inoperative is prohibited.

Note 1 to paragraph (g) of this AD: When
a statement identical to that in paragraph (g)
of this AD has been included in the general
revisions of the AFM, the general revisions
may be inserted into the AFM, and the copy
of this AD may be removed from the AFM.

(1) Model A330-223F and —243F airplanes.

(2) Model A330-200 and —300 series
airplanes, and Model A340-200 and —300
series airplanes, on which Airbus
modification 44385 has been embodied either
in production or in service by Airbus Service
Bulletin A330-27-3159 or Airbus Service
Bulletin A340-27-4158; and on which
Airbus modification 44431 has been
embodied either in production or in service
by Airbus Service Bulletin A330-24-3011 or
Airbus Service Bulletin A340-24—4019.

(3) Model A340-500 and —600 series
airplanes on which Airbus modification
57698 has been embodied either in
production or in service by Airbus Service
Bulletin A340-27-5046.

(4) This dispatch restriction applies
primarily to Model A330-200 and —300
series airplanes, and Model A340-200 and
—300 series airplanes, which have embodied
Airbus Service Bulletin A330-27-3040 or
Airbus Service Bulletin A340-27-4046 in
service.

(h) AFM Revision for Certain Other
Airplanes

(1) For Model A330-200 and —300 series
airplanes, and Model A340-200 and —300
series airplanes, on which Airbus
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modification 44385 has been embodied either
in production or in service by Airbus Service
Bulletin A330-27-3159 or Airbus Service
Bulletin A340-27—-4158; and Airbus
modification 44431 has been embodied either
in production or in service by Airbus Service
Bulletin A330-24-3011 or Airbus Service
Bulletin A340-24—4019: Within 30 days after
the effective date of this AD, revise the
Limitations section of the applicable AFM to
include the following statement. This may be
done by inserting a copy of this AD into the
AFM.

Dispatch with the FCPC “PRIM 1”
inoperative is allowed provided that the
operational test of the FCPC3 second
electrical power supply is successfully
performed, in accordance with the
instructions of Airbus AOT A330-27A3158,
or AOT A340-27A4157, as applicable, before
the first flight of the MMEL interval.

If the test is not successful, repair in
accordance with the instructions of Airbus
AQOT A330-27A3158 or AOT A340-27A4157,
as applicable, before dispatch with FCPC
“PRIM 1” inoperative.

Note 2 to paragraph (h)(1) of this AD:
When a statement identical to that in
paragraph (h)(1) of this AD has been included
in the general revisions of the AFM, the
general revisions may be inserted into the
AFM, and the copy of this AD may be
removed from the AFM.

(2) Model A330-223F and —243F airplanes
are not affected by paragraph (h) of this AD.

(i) AFM Revision for Model A330-223F and
A330-243F Airplanes

For Model A330-223F and A330-243F
airplanes: Within 30 days after the effective
date of this AD, revise the Limitations section
of the AFM to include the following
statement. This may be done by inserting a
copy of this AD into the AFM.

Dispatch with the FCPC “PRIM 1”
inoperative is allowed provided that the
operational test of the FCPC3 second
electrical power supply is successfully
performed, in accordance with the
instructions of Airbus AOT A330-27A3158,
before the first flight of the MMEL interval.

If the test is not successful, repair in
accordance with the instructions of Airbus
AOT A330-27A3158, before dispatch with
FCPC “PRIM 1” inoperative.

Note 3 to paragraph (i) of this AD: When
a statement identical to that in paragraph (i)
of this AD has been included in the general
revisions of the AFM, the general revisions
may be inserted into the AFM, and the copy
of this AD may be removed from the AFM.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:

Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; telephone (425) 227-1138; fax (425)
227-1149. Information may be emailed to: 9-
ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(k) Related Information

Refer to MCAI European Aviation Safety
Agency Airworthiness Directive 2010-0109,
dated June 28, 2010, for related information.
(1) Material Incorporated by Reference

None.

Issued in Renton, Washington, on April 5,
2012.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Alrcraft Certification Service.

[FR Doc. 2012—-10029 Filed 4-25-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0110; Directorate
Identifier 2011-NM-148-AD; Amendment
39-17034; AD 2012-08-17]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 737-100,
—200, —200C, —300, —400, and —500
series airplanes equipped with analog
transient suppression devices (ATSDs)
installed in accordance with
Supplemental Type Certificate
ST00146BO. This AD was prompted by
multiple reports of corrosion on ATSDs.
This AD requires revising the
maintenance program to incorporate
certain limitations. We are issuing this
AD to detect and correct corrosion on
ATSDs, which could result in the loss

of high voltage transient protection (e.g.,
lightning protection) in the fuel tanks
and consequent fuel tank explosion and
loss of the airplane.

DATES: This AD is effective May 31,
2012.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of May 31, 2012.

ADDRESSES: For service information
identified in this AD, contact Goodrich
Corporation, Sensors and Integrated
Systems, 100 Panton Road, Vergennes,
Vermont 05491; phone: 802—-877-4580;
fax: 802—877—4444; email:
les.blades@goodrich.com; Internet:
http://www.goodrich.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Marc Ronell, Aerospace Engineer,
Engine and Propeller Directorate, ANE—
150, FAA, New England Aircraft
Certification Office (ACO), 12 New
England Executive Park, Burlington,
Massachusetts 01803; phone: 781-238—
7776; fax: 781-238-7170; email:
marc.ronell@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on February 9, 2012 (77 FR
6692). That NPRM proposed to require
revising the maintenance program to
incorporate certain limitations.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (77
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FR 6692, February 9, 2012) or on the
determination of the cost to the public.

Changes Made to This AD

We have redesignated Note 1 of the
NPRM (77 FR 6692, February 9, 2012)
as paragraph (c)(2) of this AD and
redesignated subsequent notes
accordingly, and redesignated paragraph
(c) of the NPRM as paragraph (c)(1) of
this AD.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting the AD
with the changes described previously
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM (77 FR 6692,
February 9, 2012) for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already

ESTIMATED COSTS

proposed in the NPRM (77 FR 6692,
February 9, 2012).

We also determined that these
changes will not increase the economic

burden on any operator or increase the
scope of the AD.

Costs of Compliance

We estimate that this AD affects 384
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Revise maintenance program ..........cc.cceeeveenne 1 work-hour x $85 per hour = $85 ................. $0 $85 $32,640

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2012-08-17 The Boeing Company:
Amendment 39-17034; Docket No.
FAA-2012-0110; Directorate Identifier
2011-NM-148-AD.

(a) Effective Date
This AD is effective May 31, 2012.

(b) Affected ADs

None.
(c) Applicability

(1) This AD applies to The Boeing
Company Model 737-100, —200, —200C,
—-300, —400, and —500 series airplanes,
certificated in any category, with an original
airworthiness certificate or original export
certificate of airworthiness issued before
September 26, 2011, equipped with analog
transient suppression devices (ATSDs)
installed in accordance with Supplemental
Type Certificate ST00146BO. http://
rgl.faa.gov/Regulatory
_and_Guidance_Library/rgstc.nsf/0/2399C

433BB10CF1085256CCB00601A127?0Open
Document&Highlight=st00146bo

(2) This AD requires revisions to certain
operator maintenance documents to include
new actions (e.g., inspections and/or Critical
Design Configuration Control Limitations
(CDCCLs). Compliance with these actions is
required by 14 CFR 91.403(c). For airplanes
that have been previously modified, altered,
or repaired in the areas addressed by these
inspections, the operator may not be able to
accomplish the inspections described in the
revisions. In this situation, to comply with 14
CFR 91.403(c), the operator must request
approval for an alternative method of
compliance (AMOC) according to paragraph
(i) of this AD. The request should include a
description of changes to the required actions
that will ensure the continued operational
safety of the airplane.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 2841, Fuel Quantity Indicator.

(e) Unsafe Condition

This AD was prompted by multiple reports
of corrosion on ATSDs. We are issuing this
AD to detect and correct corrosion on ATSDs,
which could result in the loss of high voltage
transient protection (e.g., lightning
protection) in the fuel tanks and consequent
fuel tank explosion and loss of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Maintenance Program Revision

Within 3 months after the effective date of
this AD, revise the maintenance program to
incorporate the limitations specified in
Goodrich Principal Instructions for
Continued Airworthiness Manual for the
Analog Transient Suppression Device
Installation Applicable to Boeing 737—-100
through —500 Airplanes Supplemental Type
Certificate—ST00146BO, Document T3044—
0010-0101, Revision D, dated September 26,
2011. The initial compliance time for
accomplishing each task is at the applicable
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time specified in Goodrich Principal
Instructions for Continued Airworthiness
Manual for the Analog Transient Suppression
Device Installation Applicable to Boeing
737-100 through -500 Airplanes
Supplemental Type Certificate—ST00146BO,
Document T3044—-0010-0101, Revision D,
dated September 26, 2011, or within 18
months after the effective date of this AD,
whichever occurs later.

Note 1 to paragraph (g) of this AD:
Components that have been identified as
airworthy or installed on the affected
airplanes before the revision of the
maintenance program, as required by
paragraph (g) of this AD, do not need to be
reworked in accordance with the CDCCLs.
However, once the maintenance program has
been revised, paragraph (g) of this AD
requires that future maintenance actions on
these components must follow the CDCCLs.

(h) No Alternative Actions Intervals, and/or
Critical Design Configuration Control
Limitations

After accomplishing the revision required
by paragraph (g) of this AD, no alternative
actions (e.g., inspections), intervals, and/or
CDCCLs may be used other than those
specified in Goodrich Principal Instructions
for Continued Airworthiness Manual for the
Analog Transient Suppression Device
Installation Applicable to Boeing 737—100
through -500 Airplanes Supplemental Type
Certificate—ST00146BO, Document

T3044-0010-0101, Revision D, dated
September 26, 2011, unless the actions,
intervals, and/or CDCCLs are approved as an
AMOC in accordance with the procedures
specified in paragraph (i) of this AD.

(i) Alternative Methods of Compliance

(1) The Manager, Boston Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

For more information about this AD,
contact Marc Ronell, Aerospace Engineer,
Engine and Propeller Directorate, ANE-150,
FAA, New England Aircraft Certification
Office, 12 New England Executive Park,
Burlington, Massachusetts 01803; phone:
781-238-7776; fax: 781-238-7170; email:
marc.ronell@faa.gov.

(k) Material Incorporated by Reference

(1) You must use the following service
information to do the actions required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference (IBR) of the
following service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(i) Goodrich Principal Instructions for
Continued Airworthiness Manual for the
Analog Transient Suppression Device
Installation Applicable to Boeing 737—100
through -500 Airplanes Supplemental Type
Certificate—ST00146BO, Document T3044—
0010-0101, Revision D, dated September 26,
2011.

(2) For service information identified in
this AD, Goodrich Corporation, Sensors and
Integrated Systems, 100 Panton Road,
Vergennes, Vermont 05491; phone: 802—-877—
4580; fax: 802—877—4444; email:
les.blades@goodrich.com; Internet: http://
www.goodrich.com/TechPubs.

(3) You may review copies of the
referenced service information at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal-register/
cfr/ibr-locations.html.

Issued in Renton, Washington, on April 13,
2012.
John P. Piccola,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2012-9713 Filed 4-25-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2012-0033; Directorate
Identifier 2011-NM-086—-AD; Amendment
39-17029; AD 2012-08-12]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
Airbus Model A310 series airplanes.
This AD was prompted by a report of an
electrical arc and hydraulic haze in the
wheel bay of the left-hand main landing
gear (MLG) possibly resulting from
chafing between the hydraulic high
pressure hose and electrical wiring of
the green electrical motor pump (EMP).
This AD requires temporarily
prohibiting in-flight use of the green
EMPs; temporarily revising the airplane
flight manual (AFM) limitations section;
temporarily installing a placard in the

cockpit overhead panel; doing a one-
time general visual inspection for
correct condition and installation of
hydraulic pressure hoses, electrical
conduits, feeder cables, and associated
clamping devices; and corrective action
if necessary. We are issuing this AD to
detect and correct chafing of hydraulic
pressure hoses and electrical wiring of
the green EMPs, which in combination
with a system failure, could cause an
uncontrolled and undetected fire in the
MLG bay.

DATES: This AD becomes effective May
31, 2012.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of May 31, 2012.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone
(425) 227-2125; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on January 20, 2012 (77 FR
2928). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

An operator reported an electrical arc and
a large hydraulic haze in the left hand Main
Landing Gear (LH MLG) wheel bay that
occurred during ground operation. The
analysis revealed that this occurrence is
likely the result of chafing between hydraulic
high pressure hose and electrical wiring of
the Green Electrical Motor Pump (EMP).

This condition, if not detected and
corrected, and in combination with a system
failure leading to the use of the Green EMPs
in flight, could lead to an uncontrolled and
undetected fire in the MLG bay.

For the reasons explained above, this AD
temporarily prohibits the in-flight use of
green EMPs, by mandating an update of the
Aeroplane Flight Manual (AFM) limitations
section and installation of a placard in the
cockpit overhead panel. This [EASA] AD
requires also a one-time [general] visual
inspection of hydraulic pressure hoses and
electrical wiring of Green EMPs and
corrective action(s), depending on findings.
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Corrective actions include repairing or
replacing the hydraulic pressure hoses
and electrical wiring. You may obtain
further information by examining the
MCALI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
have considered the comment received.

Request To Add Word to Summary
Paragraph

Airbus requested the word
“temporarily” be added before the
phrases in the Summary section of the
NPRM (77 FR 2928, January 20, 2012):
“prohibiting in-flight use of the green
EMPs,” “revising the airplane flight
manual (AFM) limitations section,” and
“installing a placard in the cockpit
overhead panel.” Airbus explained that
after the one-time visual inspection of
the hydraulic pressure hoses and
electrical wiring of the green EMPs and
accomplishing the corrective actions, if
needed, these limitations must be
removed.

We concur. We have added the word
“temporarily” before those phrases in
the Summary section of this AD.

Conclusion

We reviewed the available data,
including the comment received, and
determined that air safety and the
public interest require adopting the AD
as proposed except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM (77 FR 2928,
January 20, 2012) for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (77 FR 2928,
January 20, 2012).

Costs of Compliance

We estimate that this AD will affect
58 products of U.S. registry. We also
estimate that it will take about 2 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $200 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these parts. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of this AD
to the U.S. operators to be $21,460, or
$370 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM (77 FR 2928,
January 20, 2012), the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2012-08-12 Airbus: Amendment 39-17029.
Docket No. FAA-2012-0033; Directorate
Identifier 2011-NM-086—AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective May 31, 2012.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Airbus Model A310-
203, -204, —221, —222, —304, —322, —324, and

—325 airplanes, certificated in any category,
all serial numbers.

(d) Subject

Air Transport Association (ATA) of
America Code 29: Hydraulic Power.

(e) Reason

This AD was prompted by a report of an
electrical arc and hydraulic haze in the wheel
bay of the left-hand main landing gear (MLG)
possibly resulting from chafing between the
hydraulic high pressure hose and electrical
wiring of the green electrical motor pump
(EMP). We are issuing this AD to detect and
correct chafing of hydraulic pressure hoses
and electrical wiring of the green EMP,
which in combination with a system failure,
could cause an uncontrolled and undetected
fire in the MLG bay.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Installing Placard and Revising Airplane
Flight Manual (AFM)

For all airplanes, as of the effective date of
this AD, the in-flight use of green EMPs is
prohibited. Before the next flight, do the
actions specified in paragraphs (g)(1) and
(g)(2) of this AD.

(1) Install in the cockpit on the hydraulic
power overhead panel 427VU, a locally
manufactured self-adhesive placard
temporarily prohibiting the in-flight use of
the green EMPs, in accordance with the
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instructions in Airbus All Operators Telex
A310-29A2101, Revision 01, dated April 12,
2011 (for airplanes equipped with EATON
(formerly VICKERS) hydraulic EMPs); or
Airbus All Operators Telex A310-29A2102,
dated April 12, 2011 (for airplanes equipped
with PARKER (formerly ABEX) hydraulic
EMPs).

(2) Revise the Limitations section of the
applicable AFM to prohibit the in-flight use
of the green EMPs. This may be
accomplished by inserting a copy of this AD
into the Limitations section of the AFM.

(h) Inspecting for Damage and Chafing

Within 500 flight hours or 4 months after
the effective date of this AD, whichever
occurs first, do a one-time general visual
inspection for correct condition (i.e., no
damage and no chafing) and correct
installation of the hydraulic pressure hoses,
electrical conduits, feeder cables, and
associated clamping devices at frame 54, as
well as the electrical conduits and feeder
cables underneath the clamps (including
removal of the concerned clamps), in
accordance with the instructions in Airbus
All Operators Telex A310-29A2101, Revision
01, dated April 12, 2011 (for airplanes
equipped with EATON (formerly VICKERS)
hydraulic EMPs); or Airbus All Operators
Telex A310-29A2102, dated April 12, 2011
(for airplanes equipped with PARKER
(formerly ABEX) hydraulic EMPs). If any
incorrect installation is found, before further
flight, install the affected parts correctly, in
accordance with Airbus All Operators Telex
A310-29A2101, Revision 01, dated April 12,
2011 (for airplanes equipped with EATON
(formerly VICKERS) hydraulic EMPs); or
Airbus All Operators Telex A310-29A2102,
dated April 12, 2011 (for airplanes equipped
with PARKER (formerly ABEX) hydraulic
EMPs).

(1) If any damage or chafing marks are
found during the inspection required by
paragraph (h) of this AD, before further flight,
replace or repair the affected parts (hydraulic
pressure hoses, electrical conduits, feeder
cables, clamps, and spacer, if installed), in
accordance with the instructions in Airbus
All Operators Telex A310-29A2101, Revision
01, dated April 12, 2011 (for airplanes
equipped with EATON (formerly VICKERS)
hydraulic EMPs); or Airbus All Operators
Telex A310-29A2102, dated April 12, 2011
(for airplanes equipped with PARKER
(formerly ABEX) hydraulic EMPs).

(2) Before further flight after compliance
with the requirements of paragraph (h) of this
AD, as applicable, remove the placard
required by paragraph (g)(1) of this AD; and
remove the revision of the Limitations
section of the AFM, as required by paragraph
(g)(2) of this AD; from the airplane and the
AFM, respectively.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, FAA, has the authority to
approve AMOC:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your

request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Dan Rodina, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; telephone (425) 227-2125; fax (425)
227-1149. Information may be emailed to:
9-ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOGC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(j) Related Information

Refer to MCAI EASA Airworthiness
Directive 2011-0071, dated April 18, 2011;
Airbus All Operators Telex A310-29A2101,
Revision 01, dated April 12, 2011; and
Airbus All Operators Telex A310-29A2102,
dated April 12, 2011; for related information.

(k) Material Incorporated by Reference

(1) You must use the following service
information to do the actions required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference (IBR) of the
following service information under 5 U.S.C.
552(a) and 1 CFR part 51:

(i) Airbus All Operators Telex A310—
29A2101, Revision 01, dated April 12, 2011.
The document number, revision level, and
issue date of this document is specified only
on the first page of the document.

(ii) Airbus All Operators Telex A310-
29A2102, dated April 12, 2011. The
document number, revision level, and issue
date of this document is specified only on the
first page of the document.

(2) For service information identified in
this AD, contact Airbus SAS—EAW
(Airworthiness Office), 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France;
telephone +33 5 61 93 36 96; fax +33 5 61
93 44 51; email: account.airworth-
eas@airbus.com; Internet http://
www.airbus.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal_register/code_of federal regulations/
ibr_locations.html.

Issued in Renton, Washington, on April 12,
2012.

John P. Piccola,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2012-9475 Filed 4-25-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0277; Directorate
Identifier 2009-NM-217-AD; Amendment
39-17031; AD 2012-08-14]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 767
airplanes. This AD was prompted by
reports of cracking in the upper wing
skin at the fastener holes common to the
pitch load fittings of the inboard and
outboard front spar, which could result
in the loss of the strut-to-wing upper
link load path and possible separation
of a strut and engine from the airplane
during flight. This AD requires
repetitive inspections to detect fatigue
cracking in the wing skin, and
corrective actions if necessary. We are
issuing this AD to correct the unsafe
condition on these products.

DATES: This AD is effective May 31,
2012.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of May 31, 2012.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1; fax 206—766—5680; email
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
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www.regulations.gov; or in person at the
Docket Management Facility between

9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Berhane Alazar, Aerospace Engineer,
Airframe Branch, ANM—-120S, FAA,
Seattle Aircraft Certification Office
(ACO), 1601 Lind Avenue SW., Renton,
Washington 98057-3356; phone: 425—
917-6577; fax: 425-917-6590; email:
berhane.alazar@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a supplemental notice of
proposed rulemaking (SNPRM) to
amend 14 CFR part 39 to include an AD
that would apply to the specified
products. That SNPRM was published
in the Federal Register on October 11,
2011 (76 FR 62663). The original NPRM
(75 FR 15357, March 29, 2010) proposed
to require repetitive inspections to
detect fatigue cracking in the upper
wing skin at the fastener holes common
to the pitch load fittings of the inboard
and outboard front spar, and corrective
actions if necessary. The SNPRM
proposed to revise that NPRM by
reducing compliance times.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the SNPRM (76 FR 62663,
October 11, 2011) and the FAA’s
response to each comment.

Supportive Comment

Boeing concurs with the contents of
the SNPRM (76 FR 62663, October 11,
2011).

Request for Relief From Alternative
Methods of Compliance (AMOC)
Requirement

Aviation Partners Boeing (APB)
requested that we revise the SNPRM (76
FR 62663, October 11, 2011) to state that
supplemental type certificate (STC)
ST01920SE (http://rgl.faa.gov/
Regulatory and _Guidance_Library/
rgstc.nsf/0/082838ee177dbf6286257
6a4005cdfc0/$FILE/ST01920SE.pdy),
has no impact on the inspection
intervals and corrective actions. APB
stated that structural analysis shows
that the inspection intervals and
required corrective actions in the
SNPRM are unaffected by the
installation of the APB winglets;
therefore, there is no need for an AMOC.

We agree with the request. We must
receive a request for approval of an
AMOC, as required by 14 CFR 39.17
(Section 39.17 of the Federal Aviation
Regulations), if a change in a product
affects the ability to accomplish the
actions required by the AD. We agree
that the referenced STC does not affect
accomplishment of the requirements of
this AD, and an AMOC is not necessary
for a “change in product” AMOC
approval request. We have therefore
added this provision in new Note 1 to
paragraph (c) of this AD.

Request To Revise Paragraph (g) of the
SNPRM (76 FR 62663, October 11,
2011)

Delta requested that we revise
paragraph (g) of the SNPRM (76 FR
62663, October 11, 2011) to include the
following statement:

If, during opening for access to perform
Part 2 inspection [of the Accomplishment
Instructions of Boeing Alert Service Bulletin
767-57A0117, Revision 1, dated March 2,
2011], a freeze plug is found in the upper
skin at any fastener location included in the
service bulletin, then the inspections per Part
2 must be discontinued, and Part 1
inspections must be used for that wing for
that visit and for all subsequent repeat
inspections.

Delta stated that since open-hole eddy
current inspections of any freeze plug

ESTIMATED COSTS

would not detect cracks, the
requirement to use Part 2 inspections
should not be applied to any freeze plug
including previously accomplished
repairs.

Although we agree with the
commenter’s characterization of the
requirements, we disagree that it is
necessary to make this distinction in the
AD. Boeing Alert Service Bulletin 767—
57A0117, Revision 1, dated March 2,
2011, clearly states which inspection
must be done, but we have added ‘“as
applicable” in the first sentence of
paragraph (g) of this AD, to clarify that
only the actions that apply to the
individual airplane are required.

Additional Changes to This Final Rule

We have revised the heading and
wording for paragraph (i) of this AD.
These changes do not affect the intent
of this AD.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the SNPRM (76 FR
62663, October 11, 2011) for correcting
the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the SNPRM (76 FR 62663,
October 11, 2011).

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of the AD.

Costs of Compliance
We estimate that this AD affects 417
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspection .......... 10 work-hours x $85 per hour = $850 per inspection cycle ..........c.ccoceruenee. $28,836 $29,686 $12,379,062

We estimate the following costs to do
any necessary repairs that would be

required based on the results of the
inspection. We have no way of

determining the number of aircraft that
might need these repairs:
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ON-CONDITION COSTS

Action Labor cost Parts cost Cost per product
Hole repaiir ......ccceovveieneeeeseciene 1 work-hour per hole x maximum 48 holes per airplane x $85 per hour $0 | Up to $4,080.
= up to $4,080 per airplane.
Fastener replacement ..................... 1 work-hour per hole x maximum 48 holes per airplane x $85 per hour 0 | Up to $4,080.
= up to $4,080 per airplane.
Freeze plug repair ........ccccooereueenee. 1 work-hour per hole x maximum 48 holes per airplane x $85 per hour 0 | Up to $4,080.
= up to $4,080 per airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2012-08-14 The Boeing Company:
Amendment 39-17031; Docket No.
FAA—-2010-0277; Directorate Identifier
2009-NM-217-AD.

(a) Effective Date
This AD is effective May 31, 2012.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 767-200, —300, —300F, and —400ER
series airplanes; certificated in any category;
as identified in Boeing Alert Service Bulletin

767-57A0117, Revision 1, dated March 2,
2011.

Note 1 to paragraph (c) of this AD:
Supplemental Type Certificate (STC)
ST01920SE (http://rgl.faa.gov/

Regulatory and_Guidance Library/rgstc.nsf/
0/082838ee177dbf62862576a4005cdfc0/
$FILE/ST01920SE.pdf) does not affect the
ability to accomplish the actions required by
this AD. Therefore, for airplanes on which
STC ST01920SE is installed, a “change in
product” alternative method of compliance
(AMOC) approval request is not necessary to
comply with the requirements of 14 CFR
39.17. For all other AMOC requests, the
operator must request approval for an AMOC
according to paragraph (j) of this AD.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 57, Wings.

(e) Unsafe Condition

This AD was prompted by reports of
cracking in the upper wing skin at the
fastener holes common to the pitch load
fittings of the inboard and outboard front

spar. We are issuing this AD to detect and
correct fatigue cracking in the upper surface
of the upper wing skin at the fastener holes
common to the pitch load fittings of the
inboard and outboard front spar, which could
result in the loss of the strut-to-wing upper
link load path and possible separation of a
strut and engine from the airplane during
flight.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Initial and Repetitive Inspections

Except as provided by paragraph (h) of this
AD, at the applicable time specified in
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 767-57A0117,
Revision 1, dated March 2, 2011: Do detailed
and ultrasonic inspections, or do an open-
hole high-frequency eddy current inspection,
as applicable, to detect cracking in the upper
surface of the upper wing skin at the fastener
holes common to the pitch load fittings of the
inboard and outboard front spar; and do all
applicable corrective actions; in accordance
with the Accomplishment Instructions of
Boeing Alert Service Bulletin 767-57A0117,
Revision 1, dated March 2, 2011, except as
required by paragraph (h) of this AD. Do all
applicable corrective actions before further
flight. Repeat the applicable inspections
thereafter at intervals not to exceed the
applicable time specified in paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 767-57A0117, Revision 1, dated
March 2, 2011.

(h) Exceptions to the Service Bulletin

(1) If any cracking is found during any
inspection required by this AD, and Boeing
Alert Service Bulletin 767-57A0117,
Revision 1, dated March 2, 2011, specifies to
contact Boeing for additional instructions:
Before further flight, repair the cracking
using a method approved in accordance with
the procedures specified in paragraph (j) of
this AD.

(2) Where Boeing Alert Service Bulletin
767-57A0117, Revision 1, dated March 2,
2011, specifies a compliance time after the
date of the original issue of Boeing Alert
Service Bulletin 767-57A0117, dated October
1, 2009: This AD requires compliance within
the specified compliance time after the
effective date of this AD.

(i) Credit for Previous Actions

This paragraph provides credit for the
actions required by paragraph (g) of this AD,
if those actions were performed before the
effective date of this AD using Boeing Alert


http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgstc.nsf/0/082838ee177dbf62862576a4005cdfc0/$FILE/ST01920SE.pdf
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Service Bulletin 767-57A0117, dated October
1, 2009.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
Aircraft Certification Office (ACO) to make
those findings. For a repair method to be
approved, the repair must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

(k) Related Information

For more information about this AD,
contact Berhane Alazar, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office (ACO), 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; phone: 425-917-6577; fax: 425-917—
6590; email: berhane.alazar@faa.gov. Or,
email information to 9-ANM-Seattle-ACO-
AMOC-Requests@faa.gov.

(1) Material Incorporated by Reference

(1) You must use the following service
information to do the actions required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference (IBR) of the
following service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(i) Boeing Alert Service Bulletin 767—
57A0117, Revision 1, dated March 2, 2011.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206-544-5000, extension 1; fax 206—766—
5680; email me.boecom@boeing.com; Internet
https://www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go

to: http://www.archives.gov/federal-register/
cfr/ibr_locations.html.

Issued in Renton, Washington, on April 11,
2012.
John P. Piccola,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2012-9949 Filed 4-25-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2012-0001]
RIN 1625-AA00

Safety Zone; Magothy River, Sillery
Bay, MD

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing a safety zone in certain
waters of the Magothy River, in Sillery
Bay, Maryland. This safety zone is
necessary to provide for the safety of
life, property and the environment. This
safety zone restricts the movement of
vessels throughout the regulated area
during The Bumper Bash, held annually
on the fourth Saturday of July.

DATES: This rule is effective May 29,
2012.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-2012—-0001 and are
available online by going to http://
www.regulations.gov, inserting USCG—
2012-0001 in the “Keyword” box, and
then clicking ““Search.” This material is
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Mr. Ronald Houck, Sector
Baltimore Waterways Management
Division, Coast Guard; telephone 410—
576—-2674, email
Ronald.L.Houck@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On February 27, 2012, we published
a notice of proposed rulemaking
(NPRM) entitled ““Safety Zone; Magothy
River, Sillery Bay, MD” in the Federal
Register (77 FR 11423). We received no
comments on the proposed rule. No

public meeting was requested, and none
was held.

Basis and Purpose

Each year, on the fourth Saturday in
July, hundreds of recreational boaters
meet in Sillery Bay at Dobbins Island,
Maryland for a gathering called “The
Bumper Bash.” The activity began in
2007. Due to the growing presence of
boaters in recent years, the annual
gathering has become increasingly
congested. In recent years, an estimated
700 recreational boats were anchored or
moored alongside other boats (rafted).
The crowds of persons on recreational
vessels or other water craft create large
lines of rafted boats filling in the
beachfront area of Dobbins Island. The
persons and vessels exceeded a safe
limit. Accidental drownings, personnel
injuries, boat fires, boat capsizings and
sinkings, and boating collisions are
safety concerns during such
overcrowded events. Access on the
water for emergency response to the
beach area is critical. The Coast Guard
has the authority to impose appropriate
controls on activities that may pose a
threat to persons, vessels and facilities
under its jurisdiction. The Coast Guard
sees the need for a permanent safety
zone that will be enforced annually on
the fourth Saturday in July, during a
gathering of persons on recreational
vessels and other water craft held in the
Magothy River, in Sillery Bay,
Maryland. The zone is needed to control
movement within a waterway that is
expected to be populated by persons
and vessels seeking to attend The
Bumper Bash activity.

Background

The Coast Guard anticipates a large
recreational boating fleet in the Magothy
River, in Sillery Bay, during The
Bumper Bash at Dobbins Island,
Maryland annually on the fourth
Saturday in July. Due to the need to
provide for the safety of persons and
vessels within the regulated area vessel
traffic will be restricted during the
activity.

The purpose of this rule is to promote
maritime safety, and to protect the
environment and mariners transiting the
area from the potential hazards
associated with a large gathering of
recreational vessels and other watercraft
along a confined beachfront area with
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swimmers and others present. This rule
establishes a safety zone in all waters of
the Magothy River, in Sillery Bay,
contained within lines connecting the
following positions: From position
latitude 39°04’40” N, longitude
076°27’44” W; thence to position
latitude 39°04"48” N, longitude
076°27°19” W; thence to position
latitude 39°04’59” N, longitude
076°27’45” W; thence to position
latitude 39°04’59” N, longitude
076°2801” W; thence to position
latitude 39°04’41” N, longitude
076°27°51” W; thence to the point of
origin at position latitude 39°04’40” N,
longitude 076°27°44” W. All coordinates
reference Datum NAD 1983. The rule
will impact the movement of all persons
and vessels in the regulated area, and
will limit the density of vessels and
other watercraft operating, remaining or
anchoring within the regulated area at
the discretion of the Captain of the Port
Baltimore, to ensure an open water
route remains accessible to law
enforcement and emergency personnel
during the effective period. Public
vessels located within the regulated area
will not contribute to the density
determination.

Discussion of Comments and Changes

The Coast Guard received no
comments in response to the NPRM. No
public meeting was requested and none
was held.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. The effect of this regulation will
not be significant due to the limited size
and duration that the regulated area will
be in effect and vessels transiting the
Magothy River may proceed safely
around the zone. In addition,
notifications will be made to the
maritime community via marine
information broadcasts so mariners may
adjust their plans accordingly.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered

whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to operate, remain or
anchor within the safety zone, from 8
a.m. until 10 p.m. on the fourth
Saturday in July annually. This safety
zone will not have a significant
economic impact on a substantial
number of small entities for the
following reasons. Traffic would be
allowed to pass within the safety zone
with the permission of the Captain of
the Port Baltimore. Vessels transiting
the Magothy River may proceed safely
around the zone. Also, the Coast Guard
will issue maritime advisories widely
available to users of the waterway before
the effective period.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
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Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves certain regulations for vessels
navigating the waters of the Magothy
River, in Sillery Bay, and fits within the
category in paragraph 34(g) because it
establishes a safety zone.

An environmental analysis checklist
and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping

requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04-6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.513 to read as follows:

§165.513 Safety Zone; Magothy River,
Sillery Bay, MD.

(a) Regulated area. The following area
is a safety zone: All waters of the
Magothy River, in Sillery Bay, contained
within lines connecting the following
positions: From position latitude
39°04’40” N, longitude 076°27°44” W;
thence to position latitude 39°04’48” N,
longitude 076°27°19” W; thence to
position latitude 39°04’59” N, longitude
076°27’45” W; thence to position
latitude 39°04’59” N, longitude
076°28’01” W; thence to position
latitude 39°04’41” N, longitude
076°27’51” W; thence to the point of
origin at position latitude 39°04’40” N,
longitude 076°27°44” W. All coordinates
reference Datum NAD 1983.

(b) Definitions. As used in this
section:

(1) Captain of the Port Baltimore
means the Commander, U.S. Coast
Guard Sector Baltimore, Maryland.

(2) Designated representative means
any Coast Guard commissioned,
warrant, or petty officer who has been
authorized by the Captain of the Port
Baltimore to assist in enforcing the
safety zone described in paragraph (a) of
this section.

(c) Regulations. (1) All persons are
required to comply with the general
regulations governing safety zones
found in 33 CFR 165.23.

(2) All vessels and persons are
prohibited from entering and accessing
this safety zone, except as authorized by
the Captain of the Port Baltimore or his
or her designated representative.

(3) Persons or vessels requiring entry
into or passage within the safety zone
must request authorization from the
Captain of the Port Baltimore or his or
her designated representative, by
telephone at (410) 576—2693 or by
marine band radio on VHF-FM Channel
16 (156.8 MHz), from 8 a.m. until
10 p.m. on the fourth Saturday in July
annually. All Coast Guard vessels
enforcing this safety zone can be

contacted on marine band radio VHF—
FM Channel 16 (156.8 MHz).

(4) All vessels and persons must
comply with instructions of the Captain
of the Port Baltimore or his or her
designated representative.

(5) The operator of any vessel entering
or located within this safety zone shall:

(i) Travel at no-wake speed,

(ii) Stop the vessel immediately upon
being directed to do so by any
commissioned, warrant or petty officer
on board a vessel displaying a Coast
Guard Ensign, and

(iii) Proceed as directed by any
commissioned, warrant or petty officer
on board a vessel displaying a Coast
Guard Ensign.

(d) Enforcement. The U.S. Coast
Guard may be assisted in the patrol and
enforcement of the safety zone by any
Federal, State, and local agencies.

(e) Enforcement period. This section
will be enforced from 8 a.m. until 10
p-m. on the fourth Saturday in July
annually.

Dated: April 4, 2012,
Mark P. O’'Malley,

Captain, U.S. Coast Guard, Captain of the
Port Baltimore.

[FR Doc. 2012-10020 Filed 4-25—12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG—-2012-0190]

RIN 1625-AA00

Safety Zone; Crowley Barge 750-2,
Bayou Casotte, Pascagoula, MS

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
the specified waters of Bayou Casotte,
Pascagoula, Mississippi. This action is
necessary for the protection of persons
and vessels on navigable waters during
the launch of the Crowley Barge 750-2,
particularly small craft in the area that
risk being swamped. Entry into,
transiting or anchoring in this zone is
prohibited to all vessels, mariners, and
persons unless specifically authorized
by the Captain of the Port (COTP)
Mobile or a designated representative.
DATES: Effective Date: this rule is
effective in the CFR from April 26, 2012
until 11:59 p.m. April 30, 2012. This
rule is effective with actual notice for
purposes of enforcement beginning
12:01 a.m. April 22, 2012.
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ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2012—
0190 and are available online by going
to http://www.regulations.gov, inserting
USCG-2012-0190 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M—-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays
and U.S. Coast Guard Sector Mobile
(spw), Building 102, Brookley Complex
South Broad Street Mobile, AL 36615,
between 8:00 a.m. and 3:30 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email LT Lenell J. Carson,
Coast Guard Sector Mobile, Waterways
Division; telephone 251-441-5940 or
email Lenell.J.Carson@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because there
is insufficient time to publish a NPRM.
The Coast Guard received notification
on March 28, 2012 of VT-Halter
Pascagoula’s intentions to launch the
Crowley Barge 750—2 on April 22, 2012.
Publishing a NPRM is impracticable
because it would unnecessarily delay
the required safety zone’s effective date.
The safety zone is needed to protect
persons and vessels from safety hazards
associated with the launching of the
Crowley Barge 750—2. Additionally,
delaying the safety zone for the NPRM
process would unnecessarily interfere
with launching the barge and its
possible commercial and contractual
obligations.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. The Coast Guard received
notification on March 28, 2012 of VT-
Halter Pascagoula’s intentions to launch
the Crowley Barge 750-2 on April 22,
2012. This rule is temporary and will
only be enforced for a short duration
while the vessel is being launched.
Delaying the effective date would be
impracticable because immediate action
is needed to protect persons and vessels
from safety hazards associated with the
launching of the Crowley Barge 750-2.
Additionally, delaying the safety zone
for the NPRM process would
unnecessarily interfere with launching
the barge and its possible commercial
and contractual obligations.

Basis and Purpose

VT-Halter Pascagoula is a ship yard
and repair facility located on Bayou
Casotte in Pascagoula, Mississippi. The
launching of vessels from this facility
creates a 3’ launch wave that will
propagate eastward across the north
turning basin of Bayou Casotte Harbor.
This wave poses significant safety
hazards to vessels, particularly small
craft in the area that could potentially
be swamped. The Pascagoula Port
Authority will clear all vessels from
berths north of their public terminal
warehouse G and H due to the hazards
associated with this wave. The COTP
Mobile is establishing a temporary
safety zone for a portion of Bayou
Casotte, Pascagoula, Mississippi to
protect persons and vessels on navigable
waters during the launching of the
Crowley Barge 750-2.

The COTP anticipates minimal impact
on vessel traffic due to this regulation.
However, this safety zone is deemed
necessary for the protection of life and
property within the COTP Mobile zone.

Discussion of Rule

The Coast Guard is establishing a
temporary safety zone for a portion of
Bayou Casotte, to include all waters
between a southern boundary
represented by positions, 30°20'42.3” N,
088°30726.0” W and 30°20°42.3” N,
088°30733.0” W and a northern
boundary represented by positions,
30°21’06.85” N, 088°30729.36” W and
30°21°09.15” N, 088°30°24.56” W. This
temporary rule will protect the safety of
life and property in this area. Entry into,
transiting or anchoring in this zone is
prohibited to all vessels, mariners, and
persons unless specifically authorized
by the COTP Mobile or a designated
representative. The COTP may be

contacted by telephone at 251-441—
5976.

The COTP Mobile or a designated
representative will inform the public
through broadcast notice to mariners of
changes in the effective period for the
safety zone. This rule is effective from
12:01 a.m. April 22, 2012 through 11:59
p-m. April 30, 2012. Exact enforcement
date and times will be broadcasted via
a Safety Broadcast Notice to Mariners.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Executive Order
12866 or under section 1 of Executive
Order 13563. The Office of Management
and Budget has not reviewed it under
that those Orders.

The temporary safety zone listed in
this rule will restrict vessel traffic from
entering, transiting, or anchoring within
a small portion of Bayou Casotte Harbor,
Pascagoula, Mississippi. The effect of
this regulation will not be significant for
several reasons: (1) This rule will only
affect vessel traffic for a short duration;
(2) vessels may request permission from
the COTP to transit through the safety
zone; and (3) the impacts on routine
navigation are expected to be minimal.
Notifications to the marine community
will be published in the local notice to
mariners and a broadcast notice to
mariners. These notifications will allow
the public to plan operations around the
affected area.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
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substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit or anchor in
the affected portions of Bayou Casotte
Harbor, Pascagoula, Mississippi. This
safety zone will not have a significant
economic impact on a substantial
number of small entities for the
following reasons. The zone is limited
in size, is of short duration and vessel
traffic may request permission from the
COTP Mobile or a designated
representative to enter or transit through
the zone.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This calls for no new collection of
information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a

State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such expenditure, we
do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use

voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves safety for the public and
environment and is not expected to
result in any significant adverse
environmental impact as described in
NEPA. An environmental analysis
checklist and a categorical exclusion
determination will be made available as
directed under the ADDRESSES section.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T08—0190 to read as
follows:
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§165.T08-0190 Safety Zone; Bayou
Casotte; Pascagoula, MS.

(a) Location. The following area is a
temporary safety zone: a portion of
Bayou Casotte, to include all waters
between a southern boundary
represented by positions, 30°20°42.3” N,
088°3026.0” W and 30°20"42.3” N,
088°3033.0” W and a northern
boundary represented by positions,
30°21°06.85” N, 088°30729.36” W and
30°21’09.15” N, 088°30"24.56” W.

(b) Enforcement. This rule will be
effective from 12:01 a.m. April 22, 2012
through 11:59 p.m. April 30, 2012. Exact
enforcement date and times will be
broadcasted via a Safety Broadcast
Notice to Mariners.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into this zone is
prohibited unless authorized by the
Captain of the Port Mobile or a
designated representative.

(2) Persons or vessels desiring to enter
into or passage through the zone must
request permission from the Captain of
the Port Mobile or a designated
representative. They may be contacted
on VHF-FM channels 16 or by
telephone at 251-441-5976.

(3) If permission is granted, all
persons and vessels shall comply with
the instructions of the Captain of the
Port or designated representative.

(d) Informational broadcasts. The
Captain of the Port or a designated
representative will inform the public
through broadcast notices to mariners of
the enforcement period for the safety
zone as well as any changes in the
planned schedule.

Dated: April 4, 2012.
D.J. Rose,

Captain, U.S. Coast Guard, Captain of the
Port Mobile.

[FR Doc. 2012-10215 Filed 4—24-12; 4:15 pm]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2012-0024; FRL-9664—4]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia;
Removal of Transcontinental Gas Pipe
Line Corporation Permit From State
Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve a revision to the

Virginia State Implementation Plan
(SIP). The revision pertains to a
Transcontinental Gas Pipe Line
Corporation (Transco) operating permit
that EPA approved into the Virginia SIP
to meet nitrogen oxides (NOx) reduction
requirements for large stationary
internal combustion engines under the
NOx SIP Call. Transco Station 175 has
permanently shut down, and this
revision removes the permit from the
Virginia SIP. EPA is approving this
revision in accordance with the
requirements of the Clean Air Act
(CAA).

DATES: This rule is effective on June 25,
2012 without further notice, unless EPA
receives adverse written comment by
May 29, 2012. If EPA receives such
comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.
ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03-0OAR-2012-0024 by one of the
following methods:

A. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. Email: fernandez.cristina@epa.gov.

C. Mail: EPA-R03-OAR-2012-0024,
Cristina Fernandez, Associate Director,
Office of Air Quality Planning, Mailcode
3AP30, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously-
listed EPA Region Il address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2012—
0024. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “‘anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov, your
email address will be automatically
captured and included as part of the

comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia 23219.

FOR FURTHER INFORMATION CONTACT:
Marilyn Powers, (215) 814-2308, or by
email at powers.marilyn@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, whenever
“we,” “us,” or “our” is used, we mean
EPA.

I. Background

EPA issued the NOx SIP Call (63 FR
57356, October 27, 1998) to require 22
eastern states and the District of
Columbia to reduce specified amounts
of one of the main precursors of ground-
level ozone, NOx, in order to reduce
interstate ozone transport. EPA found
that the sources in these states emit NOx
in amounts that contribute significantly
to nonattainment of the 1-hour ozone
national ambient air quality standard
(NAAQS) in downwind states. In the
NOx SIP Call, the amount of reductions
required by states were calculated based
on application of available, highly cost-
effective controls on certain source
categories of NOx. These source
categories included large fossil fuel-
fired electric generating units (EGUs)
serving a generator with a capacity
greater than 25 megawatts (MWe), fossil
fuel-fired non-EGUs (such as large
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industrial boilers with a capacity greater
than 250 million BTUs per hour
(MMBtu/hr), large stationary internal
combustion engines, and large cement
kilns.

The NOx SIP Call was challenged by
a number of state, industry, and labor
groups. On March 3, 2000, the United
States Court of Appeals for the District
of Columbia Circuit (D.C. Circuit) issued
its decision on the NOx SIP Call.
Michigan v. EPA, 213 F.3rd 663 (D.C.
Dir. 2000). While the D.C. Circuit ruled
largely in favor of EPA in support of its
requirements under the 1-hour ozone
NAAQS, it also ruled, in part, against
EPA on certain issues. The portions of
the NOx SIP Call that were upheld by
the Court were termed “Phase I of the
rule, and applies to EGUs and non-
EGUs. EPA’s response to the remanded
portions of the NOx SIP Call (with
several exceptions) was finalized in its
April 21, 2004 (69 FR 21604)
rulemaking action entitled, “Interstate
Ozone Transport: Response to Court
Decisions on the NOx SIP Call, NOx SIP
Call Technical Amendments, and
Section 126 Rules,” termed ‘“Phase II”’
of the rule. Phase II applies to large
stationary internal combustion engines
and large cement kilns.

EPA approved Virginia’s Phase I NOx
SIP Call submission in a rulemaking
dated July 8, 2003 (68 FR 40520). On
October 30, 2008 (73 FR 64551), EPA
approved Virginia’s Phase II
submission. A discussion of the relevant
portions of the April 21, 2004
rulemaking that pertains to Virginia’s
requirements under Phase Il may be
found in the docket for EPA’s October
30, 2008 rulemaking (See Docket #
EPA-R03-OAR-2007-0382). In that
rulemaking, EPA approved into the
Virginia SIP the federally enforceable
state operating permits for four Transco
internal combustion engines to address
the Commonwealth’s emission
reduction requirements for Phase II of
the NOx SIP Call. Transco Station 175
located in Fluvanna County, Virginia
was one of the sources included in that
rulemaking. To meet the requirement for
NOx emissions reductions of 82 percent
from large internal combustion engines,
the operating permit capped NOx
emissions from Station 175 at 195.43
tons per ozone season. The operating
permit requirements for the engines
included NOx emission rate limits and
limits on hours of operation during the
ozone season to achieve the required
emission reductions.

II. Summary of SIP Revision

On November 8, 2011, the
Commonwealth of Virginia Department
of Environmental Quality (VADEQ)

submitted a formal revision to its SIP.
The SIP revision consists of a request by
the Commonwealth to remove the
permit for Transco Station 175 from the
Virginia SIP. On July 26, 2011, Transco
and VADEQ signed a mutual
determination of permanent shutdown
for the four large stationary natural gas-
fired spark ignited, reciprocating
internal combustion engines located at
Transco Station 175. The submission
includes a copy of the signed
determination, which required that
operation of the engines cease upon
signature of the document, and that any
future operation of the engines must be
in accordance with Virginia’s
Prevention of Significant Deterioration
(PSD) permit program pursuant to
9VAGCS5 chapter 80. Should the engines
resume operation in the future, VADEQ
may be required at that time to revise its
SIP as appropriate.

III. General Information Pertaining to
SIP Submittals From the
Commonwealth of Virginia

In 1995, Virginia adopted legislation
that provides, subject to certain
conditions, for an environmental
assessment (audit) “privilege” for
voluntary compliance evaluations
performed by a regulated entity. The
legislation further addresses the relative
burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
certain conditions, for a penalty waiver
for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the
violations. Virginia’s Voluntary
Environmental Assessment Privilege
Law, Va. Code Sec. 10.1-1198, provides
a privilege that protects from disclosure
documents and information about the
content of those documents that are the
product of a voluntary environmental
assessment. The Privilege Law does not
extend to documents or information (1)
that are generated or developed before
the commencement of a voluntary
environmental assessment; (2) that are
prepared independently of the
assessment process; (3) that demonstrate
a clear, imminent and substantial
danger to the public health or
environment; or (4) that are required by
law.

On January 12, 1998, the
Commonwealth of Virginia Office of the
Attorney General provided a legal
opinion that states that the Privilege

Law, Va. Code § 10.1-1198, precludes
granting a privilege to documents and
information “required by law,”
including documents and information
“required by Federal law to maintain
program delegation, authorization or
approval,” since Virginia must “enforce
Federally authorized environmental
programs in a manner that is no less
stringent than their Federal
counterparts. * * *” The opinion
concludes that “[r]egarding § 10.1-1198,
therefore, documents or other
information needed for civil or criminal
enforcement under one of these
programs could not be privileged
because such documents and
information are essential to pursuing
enforcement in a manner required by
Federal law to maintain program
delegation, authorization or approval.”
Virginia’s Immunity law, Va. Code Sec.
10.1-1199, provides that “[t]o the extent
consistent with requirements imposed
by Federal law,” any person making a
voluntary disclosure of information to a
state agency regarding a violation of an
environmental statute, regulation,
permit, or administrative order is
granted immunity from administrative
or civil penalty. The Attorney General’s
January 12, 1998 opinion states that the
quoted language renders this statute
inapplicable to enforcement of any
Federally authorized programs, since
“no immunity could be afforded from
administrative, civil, or criminal
penalties because granting such
immunity would not be consistent with
Federal law, which is one of the criteria
for immunity.”

Therefore, EPA has determined that
Virginia’s Privilege and Immunity
statutes will not preclude the
Commonwealth from enforcing its
program consistent with the Federal
requirements. In any event, because
EPA has also determined that a state
audit privilege and immunity law can
affect only state enforcement and cannot
have any impact on Federal
enforcement authorities, EPA may at
any time invoke its authority under the
CAA, including, for example, sections
113, 167, 205, 211 or 213, to enforce the
requirements or prohibitions of the state
plan, independently of any state
enforcement effort. In addition, citizen
enforcement under section 304 of the
CAA is likewise unaffected by this, or
any, state audit privilege or immunity
law.

IV. Final Action

EPA is approving the November 8,
2011 submittal from VADEQ that
removes the operating permit for
Transco Station 175 from the Virginia
SIP. EPA is publishing this rule without
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prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comment. However, in the “Proposed
Rules” section of today’s Federal
Register, EPA is publishing a separate
document that will serve as the proposal
to approve the SIP revision if adverse
comments are filed. This rule will be
effective on June 25, 2012 without
further notice unless EPA receives
adverse comment by May 29, 2012. If
EPA receives adverse comment, EPA
will publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. EPA
will address all public comments in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time.

V. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Isnot a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act,
5 U.S.C. 801 et seq., as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 804,
however, exempts from section 801 the
following types of rules: Rules of
particular applicability; rules relating to
agency management or personnel; and
rules of agency organization, procedure,
or practice that do not substantially
affect the rights or obligations of non-
agency parties. 5 U.S.C. 804(3). Because
this is a rule of particular applicability,
EPA is not required to submit a rule
report regarding this action under
section 801.

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by June 25, 2012. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. Parties with
objections to this direct final rule are
encouraged to file a comment in
response to the parallel notice of
proposed rulemaking for this action

published in the proposed rules section
of today’s Federal Register, rather than
file an immediate petition for judicial
review of this direct final rule, so that
EPA can withdraw this direct final rule
and address the comment in the

proposed rulemaking.

This action to remove the Transco
Station 175 operating permit from the
Virginia SIP may not be challenged later
in proceedings to enforce its
requirements. (See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Ozone.

Dated: April 12, 2012.

W.C. Early,
Acting Regional Administrator, Region III.
40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for 40 CFR
part 52 continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart VV—Virginia

m 2.In §52.2420, the table in paragraph
(d) is amended by removing the entry
for Transcontinental Pipeline Station
175.

[FR Doc. 2012-9973 Filed 4-25-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R08-OAR-2011-0870; FRL-9658-9]
Approval and Promulgation of
Implementation Plans; South Dakota;

Regional Haze State Implementation
Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
approve a revision to the South Dakota
State Implementation Plan (SIP)
addressing regional haze submitted by
the State of South Dakota on January 21,
2011, along with an amendment
submitted on September 19, 2011. EPA
has determined that the plan submitted
by South Dakota satisfies the
requirements of the Clean Air Act (CAA
or Act) and our rules that require states
to prevent any future and remedy any
existing man-made impairment of
visibility in mandatory Class I areas
caused by emissions of air pollutants
from numerous sources located over a
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wide geographic area (also referred to as
the “Regional Haze program”).

DATES: This rule is effective May 29,
2012.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R08—-0OAR-2011-0870. All
documents in the docket are listed on
the www.regulations.gov Web site.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov, or in hard copy at
the Air Program, Environmental
Protection Agency (EPA), Region 8,
1595 Wynkoop Street, Denver, Colorado
80202-1129. EPA requests that if at all
possible, you contact the individual
listed in the FOR FURTHER INFORMATION
CONTACT section to view the hard copy
of the docket. You may view the hard
copy of the docket Monday through
Friday, 8 a.m. to 4 p.m., excluding
Federal holidays.

FOR FURTHER INFORMATION CONTACT: Gail
Fallon, Air Program, Mailcode 8P-AR,
Environmental Protection Agency,
Region 8, 1595 Wynkoop Street, Denver,
Colorado 80202-1129, (303) 312-6281,
or fallon.gail@epa.gov.

SUPPLEMENTARY INFORMATION:

Definitions

For the purpose of this document, we
are giving meaning to certain words or
initials as follows:

e The words or initials Act or CAA
mean or refer to the Clean Air Act,
unless the context indicates otherwise.

e The initials BACT mean or refer to
best available control technology.

e The initials BART mean or refer to
best available retrofit technology.

e The initials CAMD mean or refer to
EPA’s Clean Air Markets Database.

e The initials CO, mean or refer to
carbon dioxide.

e The initials DENR mean or refer to
the South Dakota Department of Natural
Resources.

e The words EPA, we, us or our mean
or refer to the United States
Environmental Protection Agency.

e The initials FGD or scrubber mean
or refer to flue gas desulfurization.

e The initials FIP mean or refer to
Federal Implementation Plan.

e The initials FLM mean or refer to
Federal Land Manager.

e The initials LNB mean or refer to
low NOx burners.

e The initials NOx mean or refer to
nitrogen oxides.

e The initials NPCA mean or refer to
the National Parks Conservation
Association.

e The initials NPS mean or refer to
the National Park Service.

e The initials NAAQS mean or refer
to National Ambient Air Quality
Standards.

e The initials PM mean or refer to
particulate matter.

e The initials PM> s mean or refer to
particulate matter with an aerodynamic
diameter of less than 2.5 micrometers or
fine particulate matter.

e The initials PM;, mean or refer to
particulate matter with an aerodynamic
diameter of less than 10 micrometers or
fine particulate matter.

e The initials PSD mean or refer to
prevention of significant deterioration.

e The initials RBLC mean or refer to
the RACT/BACT/LAER Clearinghouse.

e The initials RP mean or refer to
reasonable progress.

e The initials RPG mean or refer to
reasonable progress goal.

e The initials SCR mean or refer to
selective catalytic reduction.

e The initials SIP mean or refer to
State Implementation Plan.

e The initials SNCR mean or refer to
selective non-catalytic reduction.

e The initials SO, mean or refer to
sulfur dioxide.

e The words South Dakota and State
mean the State of South Dakota unless
the context indicates otherwise.

e The initials URP mean or refer to
uniform rate of progress.

Table of Contents

I. Background
II. Issues Raised by Commenters and EPA’s
Responses
A. General Comments on the Big Stone I
BART Determination
B. Comments on the Big Stone I SO, BART
Determination
C. Comments on the Big Stone I NOx BART
Determination
D. Comments on Big Stone I PM BART
Determination
E. Startup, Shutdown and Enforceability
Comments
F. Modeling Comments
G. GCC Dacotah Cement Comments
H. General Comments
III. Final Action
IV. Statutory and Executive Order Reviews

I. Background

We signed our notice of proposed
rulemaking on November 29, 2011, and
it was published in the Federal Register
on December 8, 2011. In that notice, we
proposed approval of the State of South
Dakota’s Regional Haze SIP for the first
implementation period (through 2018).
76 FR 76646. A detailed explanation of

the CAA’s visibility requirements and
the Regional Haze Rule as it applies to
South Dakota was provided in the
notice of proposed rulemaking and will
not be restated here. EPA’s rationale for
proposing approval of the South Dakota
SIP revision was described in detail in
the proposal, and is further described in
this final rulemaking.

South Dakota has one source, Big
Stone I Unit 1 (Big Stone I), which is
subject to the best available retrofit
technology (BART) requirements.! Big
Stone I is a coal-fired power plant. The
State has identified various BART
requirements including emission limits
and monitoring, recordkeeping and
reporting for Big Stone I. In South
Dakota’s Administrative Rules, Chapter
74:36:21 notes these requirements apply
to a BART-eligible source. Regardless of
the generic language, wherever a
requirement is identified for a BART-
eligible source in Chapter 74:36:21,
South Dakota intended for the
provisions of the state rule to apply to
Big Stone L.

II. Issues Raised by Commenters and
EPA’s Responses

This action addresses comments on
the South Dakota Regional Haze SIP.
The publication of EPA’s proposed rule
on December 8, 2011 initiated a 60-day
public comment period that ended on
February 6, 2012. During the public
comment period we received written
comments from the State of South
Dakota, CREDO Action, the National
Parks Conservation Association (NPCA),
the Sierra Club, and the National Park
Service (NPS). We have reviewed the
comments and provided our responses
below. Full copies of the comment
letters are available in the docket for
this rulemaking.

A. General Comments on the Big Stone
I BART Determination

Comment: One commenter stated that
South Dakota is not excused from
following a reasonable analysis in
evaluating BART and setting BART
emission limits because Big Stone I has
a generating capacity less than 750 MW.
South Dakota is still obligated to comply
with BART as defined at 40 CFR 51.301
and to include controls with the top
level of pollutant removal efficiency in
evaluating the “best system of
continuous emission reduction.”

Because South Dakota did not
consider the capabilities of various
pollution controls in its BART analysis
for Big Stone I, its cost impact analysis
is skewed in favor of low-cost
equipment, and does not evaluate cost

1See SIP Section 6 for South Dakota’s analysis.
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impacts in terms of pollution reduced.
The State must consider varying levels
of pollution control efficiency in its Big
Stone BART analyses.

Response: We agree with the
commenter that the Regional Haze Rule
requires states to consider the most
stringent level of control. However, we
disagree with the statements that South
Dakota’s BART analysis is skewed in
favor of low-cost equipment for Big
Stone I, and that the analysis does not
evaluate cost impacts in terms of
pollution reduced. South Dakota did
describe the range of control efficiencies
possible for the various technically
feasible control options in its BART
determinations. While we acknowledge
that South Dakota did not select the
highest control efficiency option in
every case (e.g., South Dakota selected
semi-dry instead of wet flue gas
desulfurization (FGD or ‘“‘scrubber”
controls) for SO, control), we find the
State was reasonable in its selection of
controls considering the five statutory
factors and did not unreasonably reject
any control options based on cost as
further explained in our responses to
other comments in this action.

B. Comments on the Big Stone I SO-
BART Determination

Comment: Two commenters stated
that the SO, emission limit for Big Stone
I is too high as a result of the baseline
emission rate used in the analysis. The
commenters stated that Otter Tail Power
Company, the operator of Big Stone, and
the State both incorrectly assumed an
uncontrolled SO, emission rate of 0.86
Ib/MMBtu for the Big Stone I BART
determination. Otter Tail claimed this
rate was the highest 24-hour average
rate of SO, emitted by Big Stone I
during 2001-2003. While the BART
Guidelines 2 require use of the highest
daily emissions in the visibility
modeling analysis, that is not an
appropriate starting point for setting a
BART emission limit. The Sierra Club
believed that this rate should have
instead been based on the highest 30-
day average uncontrolled SO, emission
rate, because BART emission limits
apply on a 30-day average basis. The
Sierra Club recommended a baseline
emission rate of 0.70 Ib/MMBtu, which
is the maximum annual average SO,
emission rate at Big Stone I over the last
ten years, according to EPA’s Clean Air
Markets Database (CAMD), or at the very
least recommends the highest 30-day
average uncontrolled SO, emission rate.

The NPCA stated that it is unclear
where the 0.86 Ib/MMBtu baseline
originates. The NPCA stated that the

240 CFR part 51, appendix Y.

highest 30-day rolling period for SO»
during the baseline period (2001-2003)
was 0.82 lbs/MMBtu, and that no
monthly value was higher than 0.81 lbs/
MMBtu through 2010.

The NPCA also noted that the
baseline assumes 85% operations, while
the baseline period operations averaged
91%, and averaged 92% from 2003—
2010.3

Response: The BART Guidelines
describe the process for calculating the
average cost effectiveness of a control
strategy.* As part of this calculation,
baseline annual emissions must be
calculated, and section IV.D.4.c of the
BART Guidelines describes the
calculation of baseline emissions. The
BART Guidelines state,

“1. The baseline emissions rate should
represent a realistic depiction of anticipated
annual emissions for the source. In general,
for the existing sources subject to BART, you
will estimate the anticipated annual
emissions based upon actual emissions from
a baseline period.

2. When you project that future operating
parameters (e.g., limited hours of operation
materials or product mix or type) will differ
from past practice, and if this projection has
a deciding effect in the BART determination,
then you must make these parameters or
assumptions into enforceable limitations. In
the absence of enforceable limitations, you
calculate baseline emissions based upon
continuation of past practice.”

States have some flexibility in
determining baseline emissions but
should develop a ‘“realistic depiction of
anticipated annual emissions.” While
the use of the highest 24-hour emission
rate to estimate annual emissions would
not likely result in a realistic estimate of
annual emissions, had the State relied
on the highest 30-day rolling average
value, it is unlikely that it would have
arrived at a different conclusion
regarding BART. First, the baseline
emissions that the State relied on in its
calculation of average cost result in
lower estimates of average cost than
would have resulted from using the
approach suggest by the commenter. In
addition, the primary basis for the
State’s BART determination was the
visibility benefits that were based on the
24-hour maximum emissions rates.
Moreover, BART emission limits, which
apply at all times, including during
startup and shutdown must allow an
adequate margin for compliance.

In addition, the State assumed
baseline emissions of 18,000 tons per
year for its BART analysis. By contrast,
emissions data in CAMD shows that the

3The commenter cited EPA’s CAMD for hours of
operation at Big Stone I.

440 CFR part 51, appendix Y, section IV.D.4.c.

540 CFR part 51, appendix Y, section IV.D.4.d.

emissions between 2001 and 2003 were
12,540 tons per year. Therefore, we find
the State did not underestimate the

baseline emissions in its BART analysis.

Based on our review of all the
information, we find that South Dakota
acted reasonably in establishing the SO,
BART emission limit for Big Stone.

Comment: One commenter stated that
the South Dakota Department of
Environment and Natural Resources
(DENR) incorrectly assumed 95% SO,
control efficiency for wet FGD, which
can actually achieve as high as 99%
control efficiency. The commenter gave
several examples of wet scrubbers that
have achieved up to 99% removal
efficiency, and included cost estimates
for certain technologies to argue that the
costs for some of these systems “‘are
well within the range EPA normally
considers cost effective” in best
available control technology (BACT)
analyses. In its evaluation of a wet
scrubber for BART, the Big Stone I
BART Analysis should have evaluated
these levels of control.

The commenter also stated that the
State incorrectly assumed 90% SO,
control with a dry scrubber at Big Stone
I, and therefore, proposed an emission
limit of 0.09 Ib/MMBtu which was too
high. Using the Sierra Club’s previously
proposed baseline emission rate of 0.70
Ib/MMBtu, the BART emission limit
with a 90% efficient dry scrubber
should be 0.07 Ib/MMBtu at most.
Additionally, other facilities are
currently subject to higher removal
efficiency requirements (up to 95%)
with dry scrubbers, and corresponding
lower SO, BACT limits than the 0.09 lb/
MMBtu proposed by the State. Another
commenter stated that more accurate
reflections of the maximum capabilities
of wet and dry scrubbers would cut
remaining emissions significantly (75%
and 50%, respectively), and requests
that EPA adjust the final emission limits
appropriately. This commenter also
quoted the BART Guidelines; “the list
[of available technologies] is complete if
it includes the maximum level of
control each technology is capable of
achieving.”

Response: We agree that, in some
cases, wet and dry scrubbers can
achieve greater emission reductions
than those assumed by South Dakota.
However, when the sulfur content of the
coal is low, a lower control efficiency is
anticipated. Due to the very low sulfur
content of the coal burned at Big Stone
I, on average 0.57%, it is unlikely that
the high control efficiencies cited by the
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commenter could be achieved.® South
Dakota also provided explanatory
information in its response to comments
in Appendix E of the SIP that it
considered SO inlet concentrations in
its estimation of possible control
efficiencies. In addition, BART emission
limits, which apply at all times,
including during startup and shutdown
must allow an adequate margin for
compliance.

Therefore, with regard to the
proposed emission limits for dry
scrubbers at Big Stone I, we find that
South Dakota’s limit of 0.09 lb/MMBtu
is reasonable for dry scrubbers at the
facility, and we are approving it.

Comment: One commenter stated that
the choice of semi-dry FGD over wet
FGD was largely based on modeling
results about which EPA noted; “It is
not clear why the model predicted this
result; it may relate to stack
parameters.” 76 FR 76656. The
commenter stated that EPA should not
rely on “unreliable, unexplained, or not
logical” modeling results.

Response: We disagree that the model
results, upon which the State and EPA
relied for this action, are “unreliable,
unexplained, or not logical.” The
CALPUFF modeling protocol used for
the South Dakota Regional Haze SIP
conforms to the BART Guidelines, and
we received no information to the
contrary aside from the general
comment directly above. We also note
that the stack parameters used in the
model differ for the two options. Wet
FGD results in a cooler plume with less
velocity and thermal buoyancy than dry
FGD. This is likely to have affected the
model predictions.

Comment: One commenter stated that
South Dakota’s cost effectiveness
calculation of a wet scrubber, $1,699/
ton at an SO, emission rate of 0.043 1b/
MMBtu, is reasonable when compared
to other BART determinations at similar
facilities.” South Dakota, therefore, lacks
justification to discount installation of a
wet scrubber based on costs.

Response: Neither EPA nor South
Dakota discounted the installation of a
wet scrubber based on costs. As stated
in the proposal, “the State deemed the
average cost effectiveness reasonable for
the two remaining control options,
semi-dry and wet FGD.” 76 FR 76656.

Comment: One commenter noted
Otter Tail’s BART submittal based its
costs on the CUE Cost model rather than
EPA’s Control Cost Manual, which

6 Cost and Quality of Fuels for Electric Utility
Plants, 1999 Tables, DOE/EIA-091(99), June 2000,
Table 21.

7 Commenter referenced an NPS spreadsheet with
cost information on BART determinations.

contradicts the BART Guidelines and
makes comparison with other cost
effectiveness values difficult.

Response: As we commented to South
Dakota previously,® while we are
satisfied with the BART conclusions, in
general we do not recommend relying
on the CUE Cost model. We agree with
the commenter that according to the
BART Guidelines, in order to maintain
and improve consistency, cost estimates
should be based on the Control Cost
Manual. Since South Dakota determined
all control options in its BART analysis
were cost effective, and it relied
primarily on visibility benefits in its
final BART determinations, the use of
the CUE Cost model did not affect the
final result.

Comment: One commenter stated that
DENR and Otter Tail failed to
adequately evaluate the environmental
benefits of a wet scrubber as opposed to
a dry scrubber. First, because wet
scrubbers are much more efficient at
controlling SO,, they will be needed to
work in conjunction with likely
“mandated” future carbon dioxide (CO,)
emission controls, which require SO,
removal efficiency at 98—99%. Second,
wet scrubbers are much more effective
than dry scrubbers at controlling
emissions of hydrogen chloride and
hydrogen fluoride, and “provide
significant removal of arsenic,
beryllium, cadmium, chromium, lead,
manganese, and mercury from flue
gas.” 9 Third, decreases in SO,
emissions translate to lower PM; 5
concentrations because of the decrease
in sulfate formation. Decrease in sulfate
can also prevent damage to certain
water bodies and wetlands. Another
commenter also stated that EPA did not
adequately take into account the
additional environmental benefits from
use of a wet scrubber and the low
energy use associated with some newer
models, and asks EPA to revisit this
aspect of the technology section.

Response: We took into account the
State’s consideration of environmental
impacts when reviewing the Big Stone
I SO, BART determination, as required
by the BART Guidelines and evidenced
in our proposal. 76 FR 76656. The CAA
requires consideration of energy and
non-air quality environmental impacts;
the commenter’s concerns relate
primarily to air quality issues. The State
did identify non-air quality
environmental impacts in Section 6 of
the SIP. South Dakota noted that the dry

8March 12, 2010 letter from EPA Region 8, Callie
Videtich to DENR, Brian Gustafson, re: EPA Region
8 Comments on January 15, 2010 Draft Regional
Haze SIP (FLM Consultation Version).

9 Commenter cited http://www.icac.com/i4a/
pages/index.cfm?pageid=3401 for quote.

scrubber would be installed upstream of
the existing baghouse, resulting in some
negligible additional material being
collected in the baghouse. In addition,
the energy issue raised by the
commenter related to wet versus dry
scrubbing is addressed in the SIP in
Table 6—8 where the State notes that the
wet scrubber control option uses more
energy than the dry scrubber option,
9,500 kW versus 3,325 kW. We also note
that Sierra Club’s suggestion of future
mandates for CO, emission controls is
speculative and that it is premature for
us to consider in this action.
Accordingly, our consideration of
environmental impacts was sufficient.

C. Comments on the Big Stone I NOx
BART Determination

Comment: One commenter stated that
it is unclear where the baseline rate of
0.86 1Ibs/MMBtu for NOx originated,
because the thirty-day rolling values for
NOx only reached 0.85 lbs/MMBtu
during the baseline period. The
commenter noted that the thirty-day
rolling values for NOx have been at or
below 0.71 lbs/MMBtu since 2007
because of the installation of overfire
air. The commenter asserted that 0.71
lbs/MMBtu should therefore be the
starting point for additional NOx
reductions from SCR. The commenter
also noted that the baseline assumes
85% operations, while the baseline
period operations averaged 91%, and
averaged 92% from 2003-2010.1°

Response: See our previous response
in this action related to the SO»
emission rate as it relates to baseline
emissions. Regarding the commenter’s
concern related to the hours of
operation assumed in the baseline, we
note that the State’s approach
considerably overestimates the baseline
emissions. The State assumed baseline
emissions of 18,000 tons per year for its
BART analysis. By contrast, emissions
data in CAMD shows that the emissions
between 2001 and 2003 were 15,780
tons per year. Therefore, we find the
State did not underestimate the baseline
emissions in its BART analysis.

Comment: One commenter stated that
the NOx BART analysis at Big Stone I
is flawed because it fails to consider the
level of control available with SCR,
resulting in an inflated NOx emission
limit. DENR’s proposed NOx emission
rate of 0.10 Ib/MMBtu reflects 85.9%
NOx control with the installation of SCR
based on emission data showing that the
highest monthly emission rate of NOx in
2009 was 0.71 Ib/MMBtu. SCR systems
can achieve 90% + NOx reductions,

10 Commenter cited EPA’s CAMD for hours of
operation at Big Stone I.
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meaning an emission limit of .071 1b/
MMBtu is more reflective of SCR
capabilities. The commenter also cited
recent SCR retrofits which have resulted
in emission rates lower than 0.05 1b/
MMBtu being achieved.

Response: Because the control
efficiency of SCR is dependent on the
NOx inlet concentration, it is more
appropriate to assess the control
effectiveness of SCR relative to the
performance rate. Although we
acknowledge that other SCR retrofits
have resulted in lower NOx emission
levels than 0.10 1b/MMBtu, we find that
South Dakota’s limit is reasonable using
SCR plus separated overfire air at Big
Stone I. This is particularly true in light
of the need to establish an adequate
margin of compliance for BART limits
that must apply at all times including
startup and shutdown.

D. Comments on Big Stone I PM BART
Determination

Comment: One commenter stated that
DENR’s proposed particulate matter
(PM) BART emission limit of 0.012 1b/
MMBtu is not reflective of the limits
achievable by fabric filter baghouses,
and is inconsistent with some lower PM
limits required as BACT. The
commenter cited a permit for a plant in
Atlanta, Plant Washington, with a PM
limit of 0.010 Ib/MMBtu to argue that
Big Stone’s PM emission limit should be
no higher than this level.

Response: As noted in the proposal,
the 0.012 Ib/MMBtu PM emission limit
“represents a stringent level of control
that is consistent with recent Best
Available Control Technology
determinations for PSD [prevention of
significant deterioration] permits.” 76
FR 76659. Also, performance test data
for the baghouse indicates that the
actual emission rate is 0.011 Ib/MMBtu.
Therefore, we find the emission limit set
by South Dakota is commensurate with
the actual performance of the control
device. Moreover, there is no indication
that a more stringent level of control
would lead to meaningful visibility
benefits.

Comment: One commenter asserted
that DENR should require a PM
continuous emission monitoring system
(CEMS) rather than the currently
proposed annual stack test to ensure
continuous compliance with BART
limits. If not CEMS, commenter
alternatively requested that DENR
impose a 10% opacity limit “reflective
of BART,” noting that this would ensure
continuous compliance with the BART
limit and that Big Stone already has
continuous opacity monitoring.
Commenter noted that other coal plants’

permits include opacity limits of 10% or
less.

Response: PM CEMS provides the
most robust means of demonstrating
continuous compliance with the PM
emission limits. However, we disagree
that their use is required in this case.
We find that the monitoring
requirements in the South Dakota
Regional Haze SIP are adequate to
demonstrate continuous compliance
with the PM emission limits. South
Dakota noted in response to similar
comments it received during its public
comment period that the State has the
authority to require CEMS as well as a
10% opacity limit, but that based on its
case-by-case analysis of the facility it
believed an annual stack test was
adequate to meet the regional haze
requirements. We agree with the State.

Comment: One commenter stated that
the PM BART limit at Big Stone should
be required now because the baghouse
has already been installed.

Response: Normally, we would agree
that the PM BART limit should apply as
expeditiously as practical. In this case,
South Dakota noted in its response to a
similar comment in Appendix E of the
SIP that since a dry FGD system must
be located upstream of the particulate
control device, that demonstrating
compliance with the SO, BART limit
affects the compliance demonstration
for PM. The commenter does not
provide any explanation to refute South
Dakota’s response. We find South
Dakota’s compliance timeframe is
reasonable as noted in Section 6.4 of the
SIP for installation and operation of
BART as expeditiously as practical, but
no later than five years from EPA’s
approval of the South Dakota Regional
Haze Program.

E. Startup, Shutdown and Enforceability
Comments

Comment: One commenter stated that
DENR should not exempt Big Stone
from BART emission limits during
startup and shutdown. First, BART
emission limits must be met on a
continuous basis pursuant to CAA
section 302(k). Second, startup and
shutdown are part of normal operations
at facilities like Big Stone, and because
these emissions impact visibility and
regional haze, “DENR’s proposed BART
limits must include periods of startup
and shutdown.” Third, permitting
authorities have required as stringent
and more stringent BACT limits at coal-
fired boilers without allowing
exemptions for startup and shutdown.
Further, the commenter stated that Otter
Tail did not request exemptions from
emission limits for startup and
shutdown related to a new facility, Big

Stone II, for which it was seeking a
permit during a 2008 contested case
hearing.

Response: As stated in the proposal,
all the BART limits (based on 1b/
MMBtu, 30-day rolling average)
specified in the South Dakota Regional
Haze SIP apply at all times, including
periods of startup, shutdown and
malfunction. The Ib/MMBtu limits are
more restrictive than the 1b/hr limits
that are also specified in the SIP, and
therefore, as a practical matter, the 1b/
MMBtu limits take precedence.

Comment: One commenter stated that
DENR’s proposed regulation to make the
BART requirements from the Regional
Haze SIP enforceable (74:36:21:06—09)
fails to specify that Big Stone is subject
to the regulation’s emission limits. The
regulation must specify the source that
is subject to the BART emission limits
to ensure that those limits are
enforceable.

Response: We disagree. Though
somewhat unique in its omission of the
facility name, we find that the State’s
regulation provides adequate detail to
ensure its applicability and
enforceability related to Big Stone I. We
are deferring to the State’s constitution
and legislative process that favors
general laws over special, unit-specific
laws. We are basing our approval of
South Dakota’s Regional Haze SIP on
the conclusion that the regulation does
cover Big Stone L.

F. Modeling Comments

Comment: One commenter stated that
both the cumulative visibility impact of
a source’s emissions and the cumulative
benefit of emission reductions are
necessary considerations as part of the
fifth step in a BART analysis. The
commenter stated that this is
particularly important for sources in
South Dakota because emissions from
these sources cause or contribute to
visibility impairment at multiple Class I
areas. The commenter supported an
argument from an NPS comment letter
which states:

“It simply does not make sense to use the
same metric to evaluate the effects of
reducing emissions from a BART source that
impacts only the one Class I area as for a
BART source that impacts multiple Class I
areas.” 11

The commenter provided examples of
instances in which consideration of
cumulative visibility benefits influenced
BART decisions, one being EPA Region
6’s FIP for the San Juan Generating
Station in New Mexico. The commenter

11NPS comments on Salt River Project’s proposed
determination for Navajo Generating Station, July
24, 2009, according to commenter.
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also stated that FLMs rely on
cumulative assessments of visibility
impacts and benefits to determine the
levels of emission controls that are cost-
effective and technically feasible.
Additionally, the commenter stated that
cumulative impact assessments also
provide more accurate depictions of
costs on a dollars per deciview basis,
which is a useful supplement to the
$/ton calculation used in BART
determinations.

Response: The BART Guidelines list
the dollars per deciview ratio as an
additional cost effectiveness metric that
can be employed along with $/ton for
use in a BART evaluation. However,
EPA does not have guidelines on how
the dollars per deciview metric is to be
used. South Dakota did include a
dollars per deciview metric across
multiple Class I areas in its evaluation
of BART controls based on the
combinations of controls for which
Otter Tail conducted visibility
modeling.12 The dollars per deciview
analysis indicated the control options
that reduced visibility impacts to
acceptable levels had comparable
dollars per deciview results, within
approximately 10 percent of each other.

While we agree with the commenter
that the cumulative visibility impact
across multiple Class I areas is a useful
metric that can further inform the BART
determination, states can choose how
they compile this information. We find
that South Dakota’s evaluation of
visibility impacts is consistent with the
BART guidelines and a sufficient basis
for choosing control options.

G. GCC Dacotah Cement Comments

Comment: Several commenters stated
that technical feasibility was not the
basis for South Dakota’s decision to
eliminate SNCR in its 2003 NOx BACT
determination for GCC Dacotah Kiln #6.
Commenters pointed to the “Statement
of Basis” in support of GCC Dacotah’s
2003 PSD permit, in which DENR
considered SNCR to be technically
feasible for Kiln #6, but rejected SNCR
as BACT due to concerns about
accidental release of ammonia and
ammonia slip. The NPS provided
excerpts from its comments on the 2003
PSD permit in support of the NPS’s
comments on this action.

Response: We are not basing our final
approval of South Dakota’s regional
haze SIP with regard to GCC Dacotah
Kiln #6 on the basis of any general
statements about technical feasibility of
SNCR. We are basing it in part on
analysis and information from South
Dakota’s 2003 BACT determination,

12 See SIP Table 6—15.

which South Dakota relied on in regard
to Kiln #6, and information
subsequently provided by South Dakota.
In order to clarify the situation and to
respond to other comments on Kiln #6,
we provide additional detail on the
2003 PSD permit. We explain in
response to other comments our
assessment of South Dakota’s reliance
on the 2003 BACT determination for
Kiln #6.

On June 23, 1994, Dacotah Cement
(the previous owner and operator of the
facility) submitted an application to
South Dakota DENR for a modification
to Kiln #6.13 Based on information in
the application, South Dakota agreed
that the modification was not major
under the PSD program, and the
modification was completed. However,
South Dakota later determined that,
based on the result of subsequent stack
tests, the modification should have
triggered PSD review. South Dakota
entered into a settlement agreement
with Dacotah Cement. GCC Dacotah
purchased the facility and submitted
applications for PSD permits for PM,
NOx, and carbon monoxide.

In its permit application, GCC
Dacotah presented a five-step BACT
analysis for NOx controls for Kiln #6. In
the first step, GCC Dacotah presented
SNCR as an available technology, and,
in the second step, did not eliminate
SNCR (standing alone) as technically
infeasible. Among other control options,
the company also presented staged
combustion, in the form of an inline,
low-NOx calciner with riser duct firing,
and low NOx burners (LNBs) with
indirect firing, as available and feasible.
However, in considering combinations
of control technologies, GCC Dacotah
stated that SNCR was technically
infeasible in combination with the
proposed staged combustion system, for
reasons including requirements for an
injection location with temperatures
between 1600 °F and 2000 °F. The
company stated that, due to these
reasons, use of SNCR with the proposed
staged combustion system would have a
high probability of ammonia slip and
resulting detached plume.

In its statement of basis for the draft
permit, South Dakota likewise presented
SNCR, standing alone, as an available
and technically feasible option for Kiln
#6. However, South Dakota stated that
accidental release of ammonia during
handling and storage was an
environmental risk. South Dakota also
stated that ammonia slip could result in

13 South Dakota DENR, Statement of Basis, PSD
Preconstruction Permit (2003 PSD Permit SOB”),
p.- 1 (Apr. 10, 2003). The 2003 permit files are
available in the docket for this action.

increased PM;o and PM, s emissions,
South Dakota viewed this as a concern
in Rapid City. Based on these reasons,
South Dakota stated ““SNCR is not
considered an appropriate control
device for [NOx] in Rapid City.” 14

In the statement of basis for the draft
permit, South Dakota also considered
staged combustion as an option. GCC
Dacotah proposed a staged combustion
system with a small pre-calciner, with a
cost-effectiveness of $3,888 per ton of
NOx removed. GCC Dacotah initially
did not provide costs for a large pre-
calciner. South Dakota agreed with the
cost-effectiveness for the small pre-
calciner. South Dakota also stated that
the large pre-calciner would not be
economically or physically feasible, as
the existing support structure and
equipment location would not
accommodate it. Based on review of the
RACT/BACT/LAER Clearinghouse
(RBLC), South Dakota proposed as
BACT the controls presented by GCC
Dacotah, including the staged
combustion system with the small pre-
calciner.

As noted by the NPS in its comments
on this action, the NPS provided
comments on the draft PSD permit,
including the rejection of SNCR for Kiln
#6. The NPS argued that South Dakota
should reconsider its decision to
eliminate SNCR, in light of the
requirement for SNCR in a permit for a
cement kiln at Continental Cement in
Missouri. The NPS also argued that the
cost-effectiveness of a large pre-calciner
should be assessed in order to
determine whether it might be BACT.

In response to the NPS comments,
South Dakota reiterated its concerns
with accidental release of ammonia and
ammonia slip. In addition, South Dakota
noted that the permit for the Continental
Cement kiln required the replacement of
an existing kiln, thereby reducing NOx
and avoiding PSD review. South Dakota
also noted that the NOx emissions limit
of 8 lbs/ton of clinker for the
Continental Cement kiln was higher
than the emissions limit for GCC
Dacotah Kiln #6 established in the PSD
permit. Finally, based on a cost analysis
South Dakota requested from GCC
Dacotah, South Dakota stated that the
cost-effectiveness of the large pre-
calciner would be $5,100 per ton of NOx
removed, which South Dakota
considered excessive. South Dakota,
therefore, finalized its determination
that staged combustion with the small
pre-calciner was BACT for Kiln #6.

On October 11, 2011, South Dakota
provided the email included in the
docket in response to our questions

141d., pp. 23-24.
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regarding the 2003 BACT determination
and why SNCR was eliminated. The
email stated that, in 2003, South Dakota
determined that SNCR was not
technically feasible for use with the
controls (including the small pre-
calciner) selected as BACT for Kiln #6.
(The email did not state that SNCR
standing alone had been considered
technically infeasible.) South Dakota
explained that it had determined that
the small pre-calciner lacked an
appropriate location for use of SNCR,
and that use of it in the small pre-
calciner would cause ammonia slip.
South Dakota stated that the large pre-
calciner “may”” have had an appropriate
location for use of SNCR; the State also
noted, however, that the large pre-
calciner had been considered to have
excessive costs.

We reiterate that we are basing our
final action on information and analyses
in the 2003 BACT determination,
together with emissions data provided
by South Dakota and South Dakota’s
statements that, at this facility, site-
specific considerations prevent the
effective use of SNCR in Kiln #6 without
significant process modifications. We
are not basing our final action on any
general statement on technical
feasibility of SNCR. We provide this
response in order to clarify the record.

Comment: The NPS disagreed with
“EPA’s and DENR’s reliance on a 2003
* * * PSD permit review for Dacotah
Cement Kiln #6 to determine that post-
combustion controls were not
technically feasible.” First, the NPS
stated that it is inconsistent for DENR,
in analyzing the Pete Lien and Sons
lime plant, to review the RBLC to
determine whether more stringent post-
combustion controls had been permitted
since a 2008 PSD decision on that
facility, and not review more recent
permit requirements after the 2003 PSD
decision for Kiln #6. Second, the two
commenters questioned EPA’s statement
that the 2003 BACT determination for
Dacotah’s PSD permit is “recent.”
Finally, the NPS cited EPA’s BART
Guidelines which state ““all technologies
should be considered if available before
the close of the State’s public comment
period.” The NPS stated, and provided
documentation in support of its
statement, that SNCR application to
preheater/precalciner kilns such as
Dacotah’s Kiln #6 has evolved from
“questionable” to “well established”
from the 2003 BACT determination and
the close of the State’s first Regional
Haze SIP public comment period in
2010.

Response: As discussed elsewhere, we
are not basing our final action on
whether SNCR is available or

technically feasible for Kiln #6. We are
basing our final action on information
and analyses in the 2003 BACT
determination, together with South
Dakota’s statements that, at this facility,
site-specific considerations prevent the
effective use of SNCR in Kiln #6 without
significant process modifications. These
site-specific considerations have not
changed since 2003, and subsequent
developments regarding applicability of
SNCR to other preheater/precalciner
kilns also do not change this.

With regard to South Dakota’s four-
factor review of Pete Lien and Sons, it
appears that the State’s review of the
RBLC was not the sole basis for the
State’s decision. The State also modeled
baseline visibility impacts of the facility
(as it did for GCC Dacotah Kilns #4 and
#5 and Ben French). The modeling
showed impacts from 0.05 to 0.07
deciviews at Badlands and Wind Cave
National Parks. In any case, under the
BART guidelines (if used for reasonable
progress (RP) determinations), review of
the RBLC would be recommended to
identify available technologies. As
discussed above, in the 2003 PSD
permit, the State treated SNCR, standing
alone, as available and technically
feasible for GCC Dacotah Kiln #6, and
did not eliminate SNCR as unavailable
based on its review of the RBLC at that
time. A present-day review of the RBLC
would not change this. Thus, South
Dakota’s use of the RBLC in analyzing
the Pete Lien and Sons facility does not
give any basis for us to change our
proposed approval. Similarly, because
South Dakota treated SNCR as available
in the 2003 BACT determination, the
comments relating to the BART
guidelines on determining availability
and to subsequent application of SNCR
to preheater/precalciner kilns do not
give us any basis to change our
proposed approval.

Comment: Two commenters disagreed
with the statement in EPA’s proposed
action that “In issuing the PSD permit
in 2003 * * * South Dakota found that
SNCR was not technically feasible for
Kiln 6.” Further, these commenters
stated that the concerns about ammonia
slip are predictable and solvable in this
context, and that there is no reason to
believe that the accidental release of
ammonia slip would be any more of a
problem at GCC Dacotah than at the
numerous other facilities cited by the
commenter successfully using ammonia
in the operation of SNCR and SCR.
Ammonia slip is typically managed by
system design and operating parameters,
and it likely should have been applied
in the 2003 BACT determination, and
there is no reason to delay analysis of
SNCR and other feasible technologies

until 2018. One commenter stated that
the failure to require adequate emission
controls lacks legal justification.

Response: We disagree with the
comments to the extent that they
conclude that we must disapprove the
South Dakota Regional Haze SIP with
respect to GCC Dacotah Kiln #6. As
detailed above, in its 2002 PSD permit
application, GCC Dacotah presented
SNCR both as a stand-alone control
option and in combination with the
staged combustion system, including
the small pre-calciner. While the State’s
basis for rejecting SNCR, standing alone,
in 2003 may have been solely concerns
with accidental release of ammonia and
ammonia slip, the information and
analyses in the 2003 BACT
determination with regard to SNCR in
combination with the staged
combustion system provide a sufficient
basis, viewed today, so that we are not
prepared to find that South Dakota was
unreasonable in relying on the 2003
BACT determination when considering
Kiln #6. In evaluating SNCR now, it
must be considered as applied to the
existing design, i.e., a staged
combustion system, including the small
pre-calciner.

As represented by South Dakota in its
October 11, 2011 email, at this facility
site-specific considerations prevent the
effective use of SNCR in Kiln #6 without
significant process modifications.15
Among the considerations presented by
the State is a requirement for a location
with temperatures from 1600 ° to
2000 °.16 South Dakota states that the
existing design, including the staged
combustion system with the small pre-
calciner, does not provide an adequate
location for use of SNCR. South Dakota
also states that the same system, but
with a large pre-calciner, “may have had
an appropriate location.” The State
notes (as we have mentioned above) that
a staged combustion system with a large
pre-calciner was rejected in 2003 as
BACT due to excessive costs.

Based on the above statements
regarding appropriate locations for
SNCR, emissions data provided by
DENR, and the limited information and
analyses in the 2003 BACT
determination, we note the following.1?

15 We note that these considerations were also
presented in the 2002 GCC Dacotah PSD permit
application, in the portion discussing SNCR in
combination with the staged combustion system,
including the small pre-calciner.

16 See also US EPA, Alternative Control
Techniques Document Update -NOx Emissions
from New Cement Kilns, EPA-453/R—07-006, Fig.
8-1 (Nov. 2007). Note that, based on this figure, at
1400 °F, NOx reduction efficiency is at most 10%.

17 The details of these calculations are provided
in a memorandum in the docket.
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First, based on the emissions data
provided by South Dakota, the existing
controls, including the staged
combustion system with the small pre-
calciner, achieve approximately 44%
reduction of NOx emissions. Second,
based on GCC Dacotah’s estimated costs
in 2003 for a large pre-calciner, the cost-
effectiveness of replacing the small pre-
calciner with a large pre-calciner alone
would be (in 2011 dollars) $6,164 per
ton of NOx removed, not including the
costs of removing the small pre-calciner
and associated equipment. Based on the
emissions data, the incremental cost-
effectiveness, as compared with the
existing controls, would be (in 2011
dollars) $280,246 per ton of NOx
removed. Third, based on the above
statements by South Dakota regarding
appropriate locations for SNCR, the cost
effectiveness of replacing the existing
small pre-calciner with a large pre-
calciner and installing SNCR would be
(in 2011 dollars) $4,348 per ton of NOx
removed, again not including the costs
of removing the small pre-calciner and
associated equipment. Again, based on
the emissions data, the incremental
cost-effectiveness, as compared with the
existing controls, would be (in 2011
dollars) $20,160 per ton of NOx
removed. The cost estimates for SNCR
are conservative, as we use a control
efficiency of 50%. Given these costs, we
are not prepared to find that South
Dakota was unreasonable in relying on
the 2003 BACT determination and not
requiring additional NOx controls for
Kiln #6.

On the comment that a failure to
require adequate emission controls lacks
legal justification, other than issues we
have responded to elsewhere, the
commenter did not provide sufficient
detail of any deficiency in our action.

Comment: The NPS stated that SNCR
is a feasible option for cement kilns. The
NPS cited the BART Guidelines
explanations of ““‘available’” and
“applicable” technology, a report by the
Portland Cement Association, as well as
other EPA documents to argue that
SNCR has become routinely applied to
preheater/precalciner cement kilns
since South Dakota’s 2003 BACT
determination. The NPS also stated that
it found three entries for Portland
cement plants in the RBLC, all of which
were preheater/precalciners and all of
which included SNCR to reduce NOx to
approximately half the rate allowed by
DENR.

Response: As discussed above, at the
time of the 2003 BACT determination,
South Dakota considered SNCR as an
available and feasible technology for
GCC Dacotah Kiln #6. However, given
the current configuration of Kiln #6,

South Dakota’s position (as discussed
above) is that site-specific
considerations prevent the effective use
of SNCR in Kiln #6 without significant
process modifications. The citation to
the RBLC and the other documents does
not convince us that SNCR is routinely
applied to existing preheater/
precalciner kilns, regardless of site-
specific consideration such as the
current design. Thus, the comments do
not give us any basis to find that the
State was unreasonable in relying on the
2003 BACT determination for Kiln #6.

Comment: In reference to EPA’s
proposed action, which states “South
Dakota declined to conduct a four-factor
analysis for GCC Dacotah Kiln 6,”” The
NPS asserted that a state cannot simply
decline without good reason and an
explanation for the public record. The
NPS stated that DENR’s email to EPA
Region 8 does not satisfy the BART
Guidelines, which state, “if you disagree
with public comments asserting that the
technology is available, you should
provide an explanation for the public
record as to the basis for your
conclusion.” The NPS does not believe
this portion of the BART Guidelines is
satisfied “because it was not made part
of DENR’s public record and appears to
simply be a re-statement of DENR’s
outdated 2003 BACT determination.”

Response: We disagree. We noted in
our proposal that the State relied on the
2003 BACT determination instead of
conducting a four-factor analysis for
Kiln #6. We discuss the State’s response
to comments on SNCR for Kiln #6
elsewhere.

There are two critical principles
expressed in our BART guidelines that
are equally relevant to an RP
determination. First, as part of a BART
analysis, technically infeasible control
options are eliminated from further
review. For BART, EPA’s criteria for
determining whether a control option is
technically infeasible are substantially
the same as the criteria used for
determining technical infeasibility in
the BACT context. 70 FR 39165; EPA’s
“New Source Review Workshop
Manual,” pages B.17-B.22. Second,
states may often be able to rely on a
recent BACT determination for a source
for purposes of determining BART for
that source, unless new technologies
have become available or best control
levels for recent retrofits have become
more stringent. As a general rule, the
selection of a recent BACT level as
BART is the equivalent of selecting the
most stringent level of control, and
consideration of the five statutory BART
factors becomes unnecessary. Given the
overlap of the four statutory RP factors
with the five statutory BART factors, we

think the same principle applies to RP
determinations.

Furthermore, as discussed in more
detail elsewhere, in this case it is not
just the selection of BACT in the 2003
PSD permit proceeding that the State
relies on, it is specific information from
that BACT determination that is
relevant to application of SNCR to Kiln
#6 as it exists now. Independently of the
selection of BACT in 2003, that
information (as explained elsewhere)
and South Dakota’s statements regarding
site-specific considerations sufficiently
explain the State’s action so that EPA is
not prepared to determine that South
Dakota was unreasonable.

Comment: The NPCA stated that
SNCR “likely should have” been
determined to be BACT in the 2003 PSD
permit proceeding.

Response: The NPCA does not
identify any flaw in the 2003 BACT
determination, and none in particular in
the information and analyses in that
determination on which we rely. Thus,
the comment does not give us any basis
to change our proposed action.

Comment: The NPCA stated that,
should the proposed rate of progress
continue, South Dakota’s reasonable
progress goals (RPGs) for natural
visibility at Wind Cave and Badlands
national parks are, respectively, 172
years and 201 years after the target date
of 2064. The NPCA stated that the
uniform rate of progress (URP) will
“egregiously” not be met, and that the
State must therefore analyze and require
RP for BART and non-BART sources
alike based on the statutory factors. EPA
is also required to evaluate the State’s
RPGs based on the four statutory
factors.18 The NPS cited EPA Region 8’s
proposed rulemaking for North Dakota’s
Regional Haze SIP to reiterate that South
Dakota must demonstrate why its RPGs
and rejection of RP controls are
reasonable.1® The NPCA, therefore,
stated that South Dakota and EPA
erroneously declined to analyze and
require controls for GCC Dacotah, which
qualifies as “‘any potentially affected
source” and “contributes significantly
to visibility impairment at its Class I
areas.” 20

Response: With respect to BART
sources, generally a source-specific
BART determination is equivalent to a

1840 CFR 51.308(d)(1)(iii).

1976 FR 183. “Because the reasonable progress
goals fall short of the uniform rate of progress,
North Dakota must demonstrate that its reasonable
progress goals and rejection of reasonable progress
controls is reasonable, based on the four factors.
40 CFR 51.308(d)(1)(ii).”

20 Commenter’s repeated claim that visibility
impacts from Kiln #6 are “‘significant” appears to
have been extrapolated by a comparison of the
combined impacts from Kilns #4 and #5.



Federal Register/Vol. 77, No. 81/Thursday, April 26, 2012/Rules and Regulations

24853

source-specific RP determination. As we
are approving South Dakota’s BART
determination for Big Stone, RP
requirements for that source are
satisfied. With respect to the RP sources,
and GCC Dacotah Kilns #4 and #5 in
particular, we find South Dakota’s RP
determinations reasonable. We also
explain above the specific information
and analyses in the 2003 BACT
determination for Kiln #6 that
sufficiently support South Dakota’s
action so we are not prepared to find it
unreasonable. The commenters did not
identify any deficiencies in South
Dakota’s RP determinations for other
potentially affected sources, or (aside
from comments specifically on GCC
Dacotah) in the reasons given in our
proposal for why South Dakota’s RPGs
were reasonable. The comments
therefore give no basis for us to change
our proposed action.

Comment: The NPS stated that, if
Q/D 21 were calculated for GCC
Dacotah’s Kiln #8, its value of 48 would
be double that of the next highest
evaluated source (Ben French power
plant), and more than double the
combined value of GCC Dacotah’s Kilns
#4 and 5. The NPS therefore believed
that Kiln #6 is the most significant of
the sources that should have been
evaluated under the RP provisions of
the Regional Haze Rule.

Response: For reasons explained
elsewhere, we are not prepared to find
that South Dakota was unreasonable in
relying on the 2003 BACT
determination to meet the requirements
of the Regional Haze rule with respect
to GCC Dacotah Kiln #6. This is true
regardless of the value of Q/D for Kiln
#6 alone.

Comment: The NPS stated that it is
incorrect for EPA to conclude that the
visibility benefits from GCC Dacotah
would be small. Because Kiln #6 wasn’t
modeled, the NPS noted it is
inappropriate to conclude that the
modeled benefits are small because the
analysis of those benefits (including
specifically the benefits of adding SNCR
to Kiln #6) is incomplete. The NPS
further stated that it is reasonable to
conclude that, if emissions from Kiln #6
were modeled, they might show that
Kiln #6 is a significant contributor to
visibility impairment. For this reason,
the commenter stated that EPA is
incorrect in stating that South Dakota
based its determination for Kiln #6 on
visibility benefits rather than on a four
factor analysis.

21EPA calculated Q/D as follows: The total
emissions (SO, + NOx) in tons per year for a source
divided by the source’s distance in kilometers to the
nearest Class I Federal area.

Response: We agree that the State did
not provide visibility modeling, either
of baseline impacts or of benefits, for
Kiln #6, and did not base its decision
regarding Kiln #6 on visibility
modeling. In assessing South Dakota’s
submittal, we did note that South
Dakota modeled baseline impacts for
Kilns #4 and #5 combined and relied on
that data, and, in contrast, for Kiln #6
we noted instead that South Dakota
relied on the 2003 BACT determination.
(See 76 FR 76665.) For the reasons
discussed elsewhere, we are not
prepared to find that reliance
unreasonable.

Comment: The NPS stated that, in this
action, EPA is considering any cost
excessive because of its assumption that
visibility benefits would be minimal.
The NPS contrasted this action with
EPA statements from other actions
regarding cost effectiveness. The NPS
stated that if EPA bases its decision that
lack of visibility benefits trumps a four-
factor analysis for a situation in which
URP is far from being met, it should
“conduct a valid modeling analysis to
estimate the actual benefits on which it
is basing its decision.” The NPS stated
that this analysis should be related to
the $18 million per deciview average for
NOx control costs, which the NPS stated
has become the “national norm.” The
NPS referred to Colorado’s Holcim
Cement plant, a potentially affected
source for which Colorado is requiring
SNCR for RP. The NPS argued that GCC
Dacotah Cement’s total visibility impact
would have been similar or greater than
that of Holcim Cement in Colorado, had
Kiln #6 been included in GCC Dacotah’s
modeling. The NPS argued that GCC
Dacotah Cement should not be given a
competitive advantage over other
cement facilities that are also subject to
the Regional Haze program
requirements.

Response: As a general matter, the
Regional Haze rule does not impose
uniform numeric standards, such as
specific cost effectiveness or visibility
benefit levels, that a State is required to
use in determining whether a control
should be imposed at a potentially
affected source for RP. Instead,
consistent with the CAA, the rule
requires the State to consider certain
factors in determining RP. If the State’s
selected controls do not achieve the
URP, the State is required to
demonstrate that the State’s choice was
reasonable and that it was unreasonable
to meet the URP.

In our review of a state’s RP
determination for a potentially affected
source, it is our task to determine that
the state reasonably considered the
relevant factors. Thus, in approving

South Dakota’s RP determination for
Kilns #4 and #5, we are not stating a
principle that EPA considers any cost
excessive when the visibility benefits
are minimal, or are below some
threshold. Instead, we are finding that
the State considered the factors set out
in the CAA and reached a result that we
are not prepared to say is unreasonable.
We also do not find it unreasonable for
a state to rely on baseline visibility
impacts to assess potential controls.
While modeling of the reductions from
controls could give a more precise
measure of visibility benefits, baseline
visibility impacts do bear a rational
relation to visibility benefits. At a
minimum, visibility benefits are
bounded by baseline visibility impacts.

Furthermore, what is reasonable is
subject to a certain amount of variation
from state to state, from facility to
facility, and from location to location.22
EPA, therefore, rejects the notion that
the reasonableness of a state’s RP
determination should be assessed
against a “national norm” based on
dollars per deciview.

EPA also rejects the comparison of
South Dakota’s determination to not
impose SNCR at Kiln #6 with Colorado’s
determination to impose SNCR at the
Holcim Florence facility. The details
show the facilities are not similar. In its
RP determination for the Holcim
Florence facility, Colorado noted that
the existing design of the facility, in
particular the preheater/precalciner
vessels, provided locations with
appropriate temperatures for injection of
ammonia. Golorado therefore
considered SNCR to be technically and
economically feasible, and derived a
cost effectiveness of $2,293 per ton of
NOx removed for SNCR.22 In contrast,
South Dakota states that the existing
design of Kiln #6 does not provide
appropriate locations for use of SNCR;
in other words, that an effective
installation of SNCR would require
significant process modifications.

Comment: The NPS stated that DENR
and EPA should explain why the cost
estimates for SNCR at Kilns #4 and #5
were so much higher than average.
Commenter also stated that DENR used
EPA’s Nov. 2007 “Alternative Control
Techniques Document Update—NOx
Emissions from New Cement Kilns” to

22For example, in one notice cited by NPS, we
stated that a cost effectiveness value was “well
within the range of values we have considered
reasonable for BART and that states other than
North Dakota have considered cost effective.” 76 FR
58570 (Sept. 21, 2011) (emphasis added).

23 Colorado Regional Haze SIP, Appendix D,
Reasonable Progress (RP) Four-Factor Analysis of
Control Options for Holcim Portland Plant,
Florence, Colorado, p. 16.
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estimate the cost of an SNCR system,
though this document was developed
for the review of dry kilns and not a wet
kiln.

Response: The State provided its
explanation for its derivation of costs for
SNCR.24 In discussing its derivation of
costs, South Dakota recognized that
EPA’s November 2007 document was
developed for dry kilns. South Dakota
stated that SNCR had only been used on
wet kilns in Europe and recently on one
wet kiln in the United States.
Regardless, by any methodology, the
cost-effectiveness of SNCR would likely
be higher than that for LNB, while,
based on estimates by the State on
which the NPS did not comment, both
SNCR and LNB would have the same
control efficiency of 30 to 40%. As
explained elsewhere, we are not
prepared to find that South Dakota was
unreasonable in relying on baseline
visibility impacts for Kilns #4 and #5 in
determining that LNB (or any other cost-
effective controls) were not reasonable.
Given that and the higher likely cost-
effectiveness of SNCR for the same
reductions as LNB, the reasons given in
our responses for Kiln #6 apply with
equal force to SNCR for Kilns #4 and #5.

Comment: The NPS stated that South
Dakota rejected the results of the four-
factor analyses which show additional
controls are reasonable on GCC Dacotah
Cement Kilns #4 and #5. The NPS
asserted that EPA “should conduct a
valid four-factor analysis (which
includes an up-to-date review of SNCR)
for all three kilns at GCC Dacotah
Cement.”

Response: In this action, it is not
EPA’s task in the first instance to
independently conduct its own analysis
of the four statutory RP factors. As
discussed above, it is EPA’s task to
review South Dakota’s determination.
With regard to GCC Dacotah Kiln #6,
EPA is not prepared to find that South
Dakota was unreasonable in relying on
the 2003 BACT determination with
regard to GCC Dacotah Kiln #6. With
regard to Kilns #4 and #5, South Dakota
considered the four statutory RP factors.
South Dakota then considered the
baseline visibility impacts of Kilns #4
and #5 combined and decided not to
impose controls. EPA is not prepared to
find that South Dakota was
unreasonable in that decision.

Comment: The NPS stated that GCC
Dacotah Kiln #6 should not be allowed
to operate until 2018 and beyond
“without current state-of-the-art
emission controls, or even any
evaluation of its emission controls,

24 South Dakota Regional Haze SIP, Table 7-2,
p. 3.

while it continues to affect visibility at
Wind Cave and Badlands national
parks.”

Response: RP does not per se require
use of the most current emission
controls. As discussed elsewhere,
various potential controls were
evaluated in the State’s 2003 BACT
determination for Kiln #6. We,
therefore, disagree with the statements
to the extent that they argue we are
compelled to disapprove the State’s
Regional Haze SIP with regard to GCC
Dacotah Kiln #6.

Comment: The NPS stated that, on
August 17, 2011, it commented to DENR
that the RP analysis should evaluate
controls for Kiln #6 and that the NPS
believes now, as it did in commenting
on the 2003 PSD permit, that SNCR is
a feasible option for cement kilns. The
NPS stated a response to this comment
should have been made available in the
DENR public records, and that DENR
has not met the requirement of 40 CFR
51.308(i)(3) to “provide in its Regional
Haze SIP a description of how it
addressed any comments provided by
the FLMs.”

Response: To assess South Dakota’s
response to the NPS’s comments, it is
useful to discuss the history of the
development of the South Dakota
Regional Haze SIP. On January 15, 2010,
the State provided a draft SIP to the
FLMs for consultation. The NPS
commented generally that the SIP was
lacking four-factor analyses of
potentially affected sources for RP. The
EPA also made specific suggestions
regarding which facilities, at a
minimum, seemed to warrant four-factor
analyses under RP.

On August 23, 2010, South Dakota
provided a draft SIP for public
comment. This draft also did not
include four-factor analyses of
potentially affected sources. The NPS
did not comment (nor was it required
to) on the issue; the EPA commented
that the SIP should contain the four-
factor analyses and again suggested
several facilities, at a minimum, to be
analyzed.

On January 21, 2011, South Dakota
promulgated a final Regional Haze SIP.
This version included four-factor
analyses of some potentially affected
sources for RP including GCC Dacotah
Kilns #4 and #5. The SIP included
responses to both FLM and public
comments.

However, the State subsequently
amended the SIP to, among other things,
evaluate an additional control
technology, SNCR, at Kilns #4 and #5.
As a result, South Dakota provided a
draft amended SIP on September 19,
2011. During the public comment

period, the NPS commented on Kiln #6
as the NPS has stated above. The State
presented the issue of SNCR for Kiln #6
to the South Dakota Board of Minerals
and Environment at a hearing on August
18, 2011. South Dakota stated its
reasons for relying on the 2003 BACT
determination to reject SNCR as a
possible control for Kiln #6 for RP.25

Given these particular circumstances,
we think that South Dakota has
sufficiently met the requirements for
FLM coordination and response to
comments with regard to regional haze
requirements for Kiln #6.

H. General Comments

Comment: The NPCA stated that
South Dakota’s SIP is inconsistent in
that it requires adequate controls for
certain facilities and not others. The
commenter urged EPA to require
additional emission reductions from
South Dakota sources, mirroring the
significant reductions being required in
other States and for other sources
throughout the country. The commenter
referenced other actions in Region 6 and
Region 8 as examples.26

Response: We took into consideration
South Dakota’s analyses based on the
statutory factors and determined that
these analyses, and the control
selections they support, were
satisfactory to meet the regional haze
requirements in this planning period.
The State imposed stringent levels of
control on its one BART source, Big
Stone I, and provided sufficient
justification based on its case-by-case
analysis for emission limits at this
source that are slightly above some of
the examples cited by commenters. We
also continue to find that, for GCC
Dacotah under RP that the State
provided sufficient basis for its reliance
on its 2003 BACT determination as
described elsewhere in our responses.
Finally, as explained in the context of
RP determinations in our responses
elsewhere in this action, the Regional
Haze Rule does not impose uniform
numeric standards across States for
emissions reductions. Therefore, the
examples cited by NPCA are of limited
utility.

Comment: One commenter stated that
national parks and wilderness areas
boost their area economies. Specifically,
commenter cited 2010 visitation

25 The audio of the August 18, 2011 hearing is
available on the Board’s Web site: http://
denr.sd.gov/boards/2011/2011sche.aspx. We have
placed a transcript of the relevant portions in the
docket for this action.

26 Federal Implementation Plans for the San Juan
Generating Station in New Mexico (76 FR 52388)
and Oklahoma (76 FR 81727) and the proposed
Federal Implementation Plan for North Dakota
(76 FR 58570).
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statistics for Badlands National Park
(977,778) and Wind Cave National Park
(577,141), and noted that similar
visitation in 2009 resulted in $61
million in spending and over 1,000 jobs.
The commenter stated that reduction in
visibility could result in decreased visits
to Class I areas. The commenter also
stated that installation of pollution
control technologies is a job-creating
mechanism.

Response: We agree with the
comment. Although we did not consider
the potential positive benefits to the
local and national economies in making
our decision today, we do expect that
improved visibility would have a
positive impact on tourism-dependent
local economies. Also, some of these
retrofits will create construction projects
that we expect may take several years to
complete, and will require well-paid,
skilled labor which can potentially be
drawn from the local area, which may
benefit the economy.

Comment: One commenter stated that
haze pollution significantly impacts
human and ecosystem health.
Specifically, the commenter asserted
that haze pollution contributes to heart
attacks, asthma attacks, chronic
bronchitis and respiratory illness,
increased hospital admissions, lost work
and school days, and even premature
death. The commenter also noted the
specific haze pollutants NOx, SO, and
PM, which the commenter stated are all
harmful to the human body.

The commenter also stated that haze
pollution negatively impacts ecosystem
health. The commenter specifically
expressed concern for the effects of haze
pollution on waterways, soils, plants
and wildlife.

Response: We appreciate the
commenter’s concerns regarding the
negative health impacts of emissions
from facilities in South Dakota. We
agree that the same PM, s emissions that
cause visibility impairment can be
inhaled deep into lungs, which can
cause respiratory problems, decreased
lung function, aggravated asthma,
bronchitis, and premature death. We
also agree that the same NOx emissions
that cause visibility impairment also
contribute to the formation of ground-
level ozone, which has been linked with
respiratory problems, aggravated
asthma, and even permanent lung
damage. We agree that these pollutants
can have negative impacts on plants and
ecosystems, damaging plants, trees and
other vegetation, and reducing forest
growth and crop yields, which could
have a negative effect on species
diversity in ecosystems. However, for
purposes of this action, we are not
authorized to consider these impacts in

evaluating the reasonableness of South
Dakota’s Regional Haze SIP, and we
have not done so.

Comment: The environmental
advocacy group CREDO Action
submitted comments from 225
individuals. Many of these comments
were identical, and most if not all
generally requested that EPA strengthen
our proposal, specifically at Big Stone I
and GCC Dacotah Cement.

Response: EPA appreciates the
comments, but is approving South
Dakota’s Regional Haze SIP as proposed
for the reasons stated in the proposal
and in previous responses to comments
in this action.

Comment: South Dakota DENR stated
that it believes the South Dakota
Regional Haze SIP will improve
visibility in the State’s parks and
provide improved visitor experience,
and commends those involved in
developing the SIP.

Response: EPA agrees with the
commenter.

III. Final Action

EPA is taking final action to approve
the State of South Dakota’s Regional
Haze SIP, submitted by the State on
January 21, 2011, along with an
amendment submitted on September 19,
2011. EPA finds that the South Dakota
Regional Haze SIP submittal meets all of
the applicable regional haze
requirements set forth in section 169A
and 169B of the Act and in the Federal
regulations codified at 40 CFR 51.300-
308, and the requirements of 40 CFR
part 51, subpart F and appendix V.

IV. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or

significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it approves a state rule
implementing a Federal standard.

In reviewing SIP submissions, EPA’s
role is to approve State choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
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the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. section 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by June 25, 2012.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to

enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: March 29, 2012.
James B. Martin,
Regional Administrator, Region 8.

40 CFR part 52 is amended to read as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart QQ—South Dakota

m 2.In §52.2170 the table in paragraph
(c)(1) is amended by adding a new
section, 74:36:21 Regional Haze
Program, in numerical order and the
table in paragraph (e) is amended by
adding entries for XII. South Dakota
Regional Haze State Implementation
Plan, and XIII. South Dakota Regional
Haze State Implementation Plan,
Amendment, in numerical order.

The amendments read as follows:

§52.2170 Identification of plan.
* * * * *

C) * *x %

(1) * *x %

State effective

State citation Title/subject date EPA approval date and citation Explanations

74:36:21 Regional Haze Program
74:36:21:01 ....... Applicability ........ccoceeiiiiiiiin, 12/710 4/26/12, [Insert Federal Register
page number where the docu-

ment begins.]
74:36:21:02 ....... Definitions .......cooceeiiiiiiiieceees 9/19/11  4/26/12, [Insert Federal Register
page number where the docu-

ment begins.]
74:36:21:03 ....... Existing stationary facility defined 12/710 4/26/12, [Insert Federal Register
page number where the docu-

ment begins.]
74:36:21:04 ....... Visibility impact analysis ............... 12/7/10 4/26/12, [Insert Federal Register
page number where the docu-

ment begins.]
74:36:21:05 ....... BART determination ..............ccc..... 12/710 4/26/12, [Insert Federal Register
page number where the docu-

ment begins.]
74:36:21:06 ....... BART determination for a BART- 9/19/11  4/26/12, [Insert Federal Register
eligible coal-fired power plant. page number where the docu-

ment begins.]
74:36:21:07 ....... Installation of controls based on 12/7/10 4/26/12, [Insert Federal Register
visibility impact analysis or page number where the docu-

BART determination. ment begins.]
74:36:21:08 ....... Operation and maintenance of 12/7/10 4/26/12, [Insert Federal Register
controls. page number where the docu-

ment begins.]
74:36:21:09 ....... Monitoring, recordkeeping, and re- 9/19/11 4/26/12, [Insert Federal Register
porting. page number where the docu-

ment begins.]
74:36:21:10 ....... Permit to construct .........cc.ceeceens 12/7/10 4/26/12, [Insert Federal Register
page number where the docu-

ment begins.]
74:36:21:11 ... Permit required for BART deter- 12/710 4/26/12, [Insert Federal Register
mination. page number where the docu-

ment begins.]
74:36:21:12 ....... Federal land manager notification 12/7/10 4/26/12, [Insert Federal Register

and review.

page number where the docu-
ment begins.]

1In order to determine the EPA effective date for a specific provision

umn for the particular provision.

(e] * * %

listed in this table, consult the Federal Register notice cited in this col-
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Name of nonregulatory SIP

Applicable geographic or

State submittal date/adopt-

EPA approval date and

Explanations

provision nonattainment area ed date citation®

XIl. South Dakota Regional Statewide ..........cccceevueeneee. Submitted: 1/21/11 ............ 4/26/12, [Insert Federal Excluding portions of the
Haze State Implementa- Register page number following: Sections 7.2,

tion Plan. where the document be- 7.3, 7.4, and 8.5 be-
gins.] cause these provisions
were superseded by a

later submittal.

XIIl. South Dakota Re- Statewide ......ccccoveeirieenenn. Submitted: 9/19/11 ............ 4/26/12, [Insert Federal Including only portions of

gional Haze State Imple-
mentation Plan, Amend-
ment.

Register page number
where the document be-
gins.]

the following: Sections
7.2,7.3,7.4, and 8.5;
excluding all other por-
tions of the submittal.

5In order to determine the EPA effective date for a specific provision listed in this table, consult the Federal Register notice cited in this col-

umn for the particular provision.

[FR Doc. 2012-8988 Filed 4-25-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2012-0266; FRL-9665-5]

Interim Final Determination To Stay
and Defer Sanctions, San Joaquin
Valley Unified Air Pollution Control
District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Interim final rule.

SUMMARY: EPA is making an interim
final determination to stay the
imposition of offset sanctions and to
defer the imposition of highway
sanctions based on a proposed approval
of revisions to the San Joaquin Valley
Unified Air Pollution Control District
(SJVUAPCD) portion of the California
State Implementation Plan (SIP)
published elsewhere in this Federal
Register. The revisions concern
SJVUAPCD Rule 4352, Solid Fuel Fired
Boilers, Steam Generators and Process
Heaters.

DATES: This interim final determination
is effective on April 26, 2012. However,
comments will be accepted until May
29, 2012.

ADDRESSES: Submit comments,
identified by docket number EPA-R09-
OAR-2012-0266, by one of the
following methods:

1. Federal eRulemaking Portal:
www.regulations.gov. Follow the on-line
instructions.

2. Email: steckel.andrew@epa.gov.

3. Mail or deliver: Andrew Steckel
(Air-4), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
www.regulations.gov or email.
www.regulations.gov is an “‘anonymous
access” system, and EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send email
directly to EPA, your email address will
be automatically captured and included
as part of the public comment. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.

Docket: Generally, documents in the
docket for this action are available
electronically at www.regulations.gov
and in hard copy at EPA Region IX, 75
Hawthorne Street, San Francisco,
California. While all documents in the
docket are listed at
www.regulations.gov, some information
may be publicly available only at the
hard copy location (e.g., copyrighted
material, large maps), and some may not
be publicly available in either location
(e.g., CBI). To inspect the hard copy
materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Andrew Steckel, EPA Region IX, (415)
947-4115, steckel.andrew@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to EPA.

I. Background

On October 1, 2010 (75 FR 60623), we
published a limited approval and
limited disapproval of SJVUAPCD Rule
4352 as adopted locally on May 18,
2006 and submitted by the State on
October 5, 2006. We based our limited
disapproval action on certain
deficiencies in the submittal. This
disapproval action started a sanctions
clock for imposition of offset sanctions
18 months after November 1, 2010 and
highway sanctions 6 months later,
pursuant to section 179 of the Clean Air
Act (CAA) and our regulations at 40
CFR 52.31. Under 40 CFR 52.31(d)(1),
offset sanctions apply eighteen months
after the effective date of a disapproval
and highway sanctions apply six
months after the offset sanctions, unless
we determine that the deficiencies
forming the basis of the disapproval
have been corrected.

On December 15, 2011, SJVUAPCD
adopted revisions to Rule 4352 that
were intended to correct the
deficiencies identified in our October 1,
2010 limited approval and limited
disapproval action. On February 23,
2012, the State submitted the revised
rule to EPA. In the Proposed Rules
section of today’s Federal Register, we
are proposing to fully approve this
revised rule because we believe it
corrects the deficiencies identified in
our October 1, 2010 disapproval action.
Based on today’s proposed approval, we
are taking this final rulemaking action,
effective on publication, to stay the
imposition of the offset sanctions and to
defer the imposition of the highway
sanctions that were triggered by our
October 1, 2010 limited disapproval.

EPA is providing the public with an
opportunity to comment on this stay/
deferral of sanctions. If comments are
submitted that change our assessment
described in this final determination
and the proposed full approval of
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revised SJVUAPCD Rule 4352, we
intend to take subsequent final action to
reimpose sanctions pursuant to 40 CFR
52.31(d). If no comments are submitted
that change our assessment, then all
sanctions and sanction clocks will be
permanently terminated on the effective
date of a final rule approval.

II. EPA Action

We are making an interim final
determination to stay the imposition of
the offset sanctions and to defer the
imposition of the highway sanctions
associated with SJVUAPCD Rule 4352
based on our concurrent proposal to
approve the State’s SIP revision as
correcting deficiencies that initiated
sanctions.

Because EPA has preliminarily
determined that the State has corrected
the deficiencies identified in EPA’s
limited disapproval action, relief from
sanctions should be provided as quickly
as possible. Therefore, EPA is invoking
the good cause exception under the
Administrative Procedure Act (APA) in
not providing an opportunity for
comment before this action takes effect
(5 U.S.C. 553(b)(3)). However, by this
action EPA is providing the public with
a chance to comment on EPA’s
determination after the effective date,
and EPA will consider any comments
received in determining whether to
reverse such action.

EPA believes that notice-and-
comment rulemaking before the
effective date of this action is
impracticable and contrary to the public
interest. EPA has reviewed the State’s
submittal and, through its proposed
action, is indicating that it is more likely
than not that the State has corrected the
deficiencies that started the sanctions
clocks. Therefore, it is not in the public
interest to initially impose sanctions or
to keep applied sanctions in place when
the State has most likely done all it can
to correct the deficiencies that triggered
the sanctions clocks. Moreover, it would
be impracticable to go through notice-
and-comment rulemaking on a finding
that the State has corrected the
deficiencies prior to the rulemaking
approving the State’s submittal.
Therefore, EPA believes that it is
necessary to use the interim final
rulemaking process to stay and defer
sanctions while EPA completes its
rulemaking process on the approvability
of the State’s submittal. Moreover, with
respect to the effective date of this
action, EPA is invoking the good cause
exception to the 30-day notice
requirement of the APA because the
purpose of this notice is to relieve a
restriction (5 U.S.C. 553(d)(1)).

III. Statutory and Executive Order
Reviews

This action stays and defers Federal
sanctions and imposes no additional
requirements.

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget.

This action is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a significant regulatory action.

The administrator certifies that this
action will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.).

This rule does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4).

This rule does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000).

This action does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999).

This rule is not subject to Executive
Order 13045, “Protection of Children
from Environmental Health Risks and
Safety Risks” (62 FR 19885, April 23,
1997), because it is not economically
significant.

The requirements of section 12(d) of
the National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272) do not apply to this rule because
it imposes no standards.

This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must

submit a rule report to Congress and the
Comptroller General. However, section
808 provides that any rule for which the
issuing agency for good cause finds that
notice and public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest, shall take effect at
such time as the agency promulgating
the rule determines. 5 U.S.C. 808(2).
EPA has made such a good cause
finding, including the reasons therefor,
and established an effective date of
April 26, 2012. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This rule is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by June 25, 2012. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purpose of judicial review nor does it
extend the time within which petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements (see section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
regulations, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and
recordkeeping requirements.

Dated: April 13, 2012.

Jared Blumenfeld,

Regional Administrator, Region IX.

[FR Doc. 2012-10077 Filed 4-25-12; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency
44 CFR Part 64

[Docket ID FEMA-2012-0003; Internal
Agency Docket No. FEMA-8227]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Final rule.
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SUMMARY: This rule identifies
communities where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP) that are scheduled for
suspension on the effective dates listed
within this rule because of
noncompliance with the floodplain
management requirements of the
program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will not occur and
a notice of this will be provided by
publication in the Federal Register on a
subsequent date.

DATES: Effective Dates: The effective
date of each community’s scheduled
suspension is the third date (“Susp.”)
listed in the third column of the
following tables.

FOR FURTHER INFORMATION CONTACT: If
you want to determine whether a
particular community was suspended
on the suspension date or for further
information, contact David Stearrett,
Federal Insurance and Mitigation
Administration, Federal Emergency
Management Agency, 500 C Street SW.,
Washington, DC 20472, (202) 646—2953.
SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
Federal flood insurance that is not
otherwise generally available from
private insurers. In return, communities
agree to adopt and administer local
floodplain management measures aimed
at protecting lives and new construction
from future flooding. Section 1315 of
the National Flood Insurance Act of
1968, as amended, 42 U.S.C. 4022,
prohibits the sale of NFIP flood
insurance unless an appropriate public
body adopts adequate floodplain
management measures with effective
enforcement measures. The
communities listed in this document no
longer meet that statutory requirement
for compliance with program
regulations, 44 CFR part 59.
Accordingly, the communities will be
suspended on the effective date in the
third column. As of that date, flood

insurance will no longer be available in
the community. We recognize that some
of these communities may adopt and
submit the required documentation of
legally enforceable floodplain
management measures after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
to be eligible for the sale of NFIP flood
insurance. A notice withdrawing the
suspension of such communities will be
published in the Federal Register.

In addition, FEMA publishes a Flood
Insurance Rate Map (FIRM) that
identifies the Special Flood Hazard
Areas (SFHASs) in these communities.
The date of the FIRM, if one has been
published, is indicated in the fourth
column of the table. No direct Federal
financial assistance (except assistance
pursuant to the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act not in connection with a
flood) may be provided for construction
or acquisition of buildings in identified
SFHAs for communities not
participating in the NFIP and identified
for more than a year on FEMA’s initial
FIRM for the community as having
flood-prone areas (section 202(a) of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4106(a), as amended). This
prohibition against certain types of
Federal assistance becomes effective for
the communities listed on the date
shown in the last column. The
Administrator finds that notice and
public comment procedures under 5
U.S.C. 553(b), are impracticable and
unnecessary because communities listed
in this final rule have been adequately
notified.

Each community receives 6-month,
90-day, and 30-day notification letters
addressed to the Chief Executive Officer
stating that the community will be
suspended unless the required
floodplain management measures are
met prior to the effective suspension
date. Since these notifications were
made, this final rule may take effect
within less than 30 days.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR Part 10,
Environmental Considerations. No

environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Administrator has determined that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
the National Flood Insurance Act of
1968, as amended, Section 1315, 42
U.S.C. 4022, prohibits flood insurance
coverage unless an appropriate public
body adopts adequate floodplain
management measures with effective
enforcement measures. The
communities listed no longer comply
with the statutory requirements, and
after the effective date, flood insurance
will no longer be available in the
communities unless remedial action
takes place.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 13132.

Executive Order 12988, Civil Justice
Reform. This rule meets the applicable
standards of Executive Order 12988.

Paperwork Reduction Act. This rule
does not involve any collection of
information for purposes of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

m 1. The authority citation for part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.

§64.6 [Amended]

m 2. The tables published under the
authority of § 64.6 are amended as
follows:

Date certain
Federal
: Community Effective date authorization/cancellation of | Current effective assistance
State and location No. sale of flood insurance in community map date no longer
available in
SFHAs
Region Il
New Jersey:
Alexandria, Township of, Hunterdon 340230 | June 28, 1973, Emerg; April 1, 1981, Reg; | May 2, 2012 ..... May 2, 2012.
County. May 2, 2012, Susp.
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Date certain
C Eff d h / Il f | C ff ot
. ommunit ective date authorization/cancellation o urrent effective assistance
State and location No. Y sale of flood insurance in community map date no longer
available in
SFHAs
Delaware, Township of, Hunterdon 340506 | October 21, 1974, Emerg; January 20, | ...... do™ i Do.
County. 1982, Reg; May 2, 2012, Susp.
Frenchtown, Borough of, Hunterdon 340234 | January 15, 1974, Emerg; March 16, 1981, | ...... do s Do.
County. Reg; May 2, 2012, Susp.
Holland, Township of, Hunterdon Coun- 340509 | June 24, 1975, Emerg; March 16, 1981, | ..... do e Do.
ty. Reg; May 2, 2012, Susp.
Kingwood, Township of, Hunterdon 340499 | November 21, 1973, Emerg; November 4, | ...... do e Do.
County. 1981, Reg; May 2, 2012, Susp.
Lambertville, City of, Hunterdon County 340237 | September 4, 1973, Emerg; April 1, 1981, | ...... (o [o TR Do.
Reg; May 2, 2012, Susp.
Milford, Borough of, Hunterdon County 340239 | August 6, 1975, Emerg; November 18, | ...... (o [o TR Do.
1981, Reg; May 2, 2012, Susp.
Stockton, Borough of, Hunterdon Coun- 345322 | April 23, 1971, Emerg; June 16, 1972, Reg; | ...... (o [o IR Do.
ty. May 2, 2012, Susp.
West Amwell, Township of, Hunterdon 340243 | November 17, 1972, Emerg; April 1, 1981, | ...... [o [o R Do.
County. Reg; May 2, 2012, Susp.
New York:
Amenia, Town of, Dutchess County ...... 361332 | February 4, 1976, Emerg; September 24, | ...... do e Do.
1984, Reg; May 2, 2012, Susp.
Beacon, City of, Dutchess County ........ 360217 | May 8, 1975, Emerg; March 1, 1984, Reg; | ...... do e Do.
May 2, 2012, Susp.
Beekman, Town of, Dutchess County ... 361333 | February 5, 1976, Emerg; September 5, | ...... do e Do.
1984, Reg; May 2, 2012, Susp.
Clinton, Town of, Dutchess County ....... 361334 | March 1, 1976, Emerg; July 5, 1984, Reg; | ...... do e Do.
May 2, 2012, Susp.
Dover, Town of, Dutchess County ........ 361335 | March 22, 1976, Emerg; August 15, 1984, | ...... [o [o R Do.
Reg; May 2, 2012, Susp.
East Fishkill, Town of, Dutchess County 361336 | July 24, 1975, Emerg; June 15, 1984, Reg; | ...... do e Do.
May 2, 2012, Susp.
Fishkill, Town of, Dutchess County ....... 361337 | September 19, 1975, Emerg; June 1, 1984, | ...... [o [o R Do.
Reg; May 2, 2012, Susp.
Fishkill, Village of, Dutchess County ..... 360218 | August 20, 1975, Emerg; March 15, 1984, | ...... [o [o R Do.
Reg; May 2, 2012, Susp.
Hyde Park, Town of, Dutchess County 361338 | May 6, 1976, Emerg; June 15, 1984, Reg; | ...... [o [o R Do.
May 2, 2012, Susp.
LaGrange, Town of, Dutchess County .. 361011 | February 26, 1975, Emerg; September 28, | ...... do e Do.
1979, Reg; May 2, 2012, Susp.
Milan, Town of, Dutchess County ......... 361339 | November 6, 1975, Emerg; August 10, | ...... [o [o R Do.
1979, Reg; May 2, 2012, Susp.
Millbrook, Village of, Dutchess County 360219 | March 25, 1975, Emerg; February 27, 1984, | ...... [o [o R Do.
Reg; May 2, 2012, Susp.
Millerton, Village of, Dutchess County .. 360220 | June 24, 1975, Emerg; January 3, 1985, | ...... [o [o R Do.
Reg; May 2, 2012, Susp.
North East, Town of, Dutchess County 361340 | August 8, 1975, Emerg; September 5, | ...... [o [o R Do.
1984, Reg; May 2, 2012, Susp.
Pawling, Town of, Dutchess County ..... 361341 | June 1, 1976, Emerg; January 3, 1985, | ...... do e Do.
Reg; May 2, 2012, Susp.
Pawling, Village of, Dutchess County ... 361517 | March 4, 1976, Emerg; August 1, 1984, | ...... do e Do.
Reg; May 2, 2012, Susp.
Pine Plains, Town of, Dutchess County 361141 | June 16, 1976, Emerg; October 5, 1984, | ...... [o [o R Do.
Reg; May 2, 2012, Susp.
Pleasant Valley, Town of, Dutchess 360221 | July 2, 1975, Emerg; January 16, 1980, | ...... do e Do.
County. Reg; May 2, 2012, Susp.
Poughkeepsie, City of, Dutchess Coun- 360222 | May 1, 1975, Emerg; January 5, 1984, Reg; | ...... do e Do.
ty. May 2, 2012, Susp.
Poughkeepsie, Town of, Dutchess 361142 | October 21, 1974, Emerg; November 15, | ...... do e Do.
County. 1978, Reg; May 2, 2012, Susp.
Red Hook, Town of, Dutchess County .. 361143 | May 19, 1975, Emerg; October 16, 1984, | ...... do i Do.
Reg; May 2, 2012, Susp.
Red Hook, Village of, Dutchess County 361614 | May 10, 1985, Emerg; May 10, 1985, Reg; | ...... [o [o R Do.
May 2, 2012, Susp.
Rhinebeck, Town of, Dutchess County 361144 | September 12, 1975, Emerg; September 5, | ...... [o [o R Do.
1984, Reg; May 2, 2012, Susp.
Rhinebeck, Village of, Dutchess County 361999 | February 9, 1984, Emerg; February 1, | ..... [o [o R Do.
1985, Reg; May 2, 2012, Susp.
Stanford, Town of, Dutchess County .... 361145 | March 19, 1976, Emerg; January 21, 1983, | ...... do e Do.
Reg; May 2, 2012, Susp.
Tivoli, Village of, Dutchess County ....... 361507 | March 18, 1976, Emerg; August 1, 1984, | ...... [o [o R Do.

Reg; May 2, 2012, Susp.
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Union Vale, Town of, Dutchess County 361146 | July 28, 1975, Emerg; September 2, 1988, | ...... (o [o TR Do.
Reg; May 2, 2012, Susp.
Wappinger, Town of, Dutchess County 361387 | February 12, 1975, Emerg; June 15, 1979, | ...... do . Do.
Reg; May 2, 2012, Susp.
Wappinger Falls, Village of, Dutchess 360223 | April 18, 1975, Emerg; September 1, 1978, | ...... do s Do.
County. Reg; May 2, 2012, Susp.
Washington, Town of, Dutchess County 361147 | December 11, 1975, Emerg; August 17, | ...... do s Do.
1979, Reg; May 2, 2012, Susp.
Region IV
Florida:
Bradford County, Unincorporated Areas 120015 | May 23, 1975, Emerg; November 15, 1989, | ...... do s Do.
Reg; May 2, 2012, Susp.
Brooker, Town of, Bradford County ...... 120016 | N/A, Emerg; April 16, 1990, Reg; May 2, | ...... (o [o TN Do.
2012, Susp.
Hampton, City of, Bradford County ....... 120627 | N/A, Emerg; January 15, 1999, Reg; May 2, | ...... (o [o TR Do.
2012, Susp.
Lawtey, City of, Bradford County .......... 120628 | N/A, Emerg; March 19, 1998, Reg; May 2, | ...... do . Do.
2012, Susp.
Starke, City of, Bradford County ........... 120017 | June 27, 1975, Emerg; June 18, 1987, Reg; | ...... (o [o TR Do.
May 2, 2012, Susp.
Mississippi:
Arcola, Town of, Washington County .... 280178 | May 14, 1973, Emerg; August 1, 1986, | ...... do s Do.
Reg; May 2, 2012, Susp.
Greenville, City of, Washington County 280179 | April 10, 1973, Emerg; August 1, 1979, | ..... [o [o R Do.
Reg; May 2, 2012, Susp.
Hollandale, City of, Washington County 280180 | May 4, 1973, Emerg; January 14, 1983, | ...... (o [o IR Do.
Reg; May 2, 2012, Susp.
Leland, City of, Washington County ...... 280181 | May 2, 1973, Emerg; February 15, 1979, | ...... do . Do.
Reg; May 2, 2012, Susp.
Washington County, Unincorporated 280177 | May 4, 1973, Emerg; September 3, 1980, | ...... do s Do.
Areas. Reg; May 2, 2012, Susp.
Region V
Ohio:
Lisbon, Village of, Columbiana County 390085 | February 8, 1977, Emerg; September 30, | ...... do . Do.
1988, Reg; May 2, 2012, Susp.
Wisconsin:
Burlington, City of, Racine County ........ 550348 | July 18, 1973, Emerg; May 15, 1978, Reg; | ...... (o [o TR Do.
May 2, 2012, Susp.
Caledonia, Village of, Racine County ... 550628 | N/A, Emerg; December 5, 2008, Reg; May | ...... do . Do.
2, 2012, Susp.
Mount Pleasant, Village of, Racine 550322 | N/A, Emerg; April 28, 2008, Reg; May 2, | ...... (o [o IR Do.
County. 2012, Susp.
Racine, City of, Racine County ............. 555575 | March 26, 1971, Emerg; June 1, 1973, | ..... do e Do.
Reg; May 2, 2012, Susp.
Racine County, Unincorporated Areas .. 550347 | July 5, 1973, Emerg; April 1, 1982, Reg; | ...... [o [o R Do.
May 2, 2012, Susp.
Rochester, Village of, Racine County ... 550352 | March 21, 1975, Emerg; January 2, 1981, | ...... do e Do.
Reg; May 2, 2012, Susp.
Sturtevant, Village of, Racine County ... 550353 | N/A, Emerg; April 28, 2008, Reg; May 2, | ...... (o [o TR Do.
2012, Susp.
Union Grove, Village of, Racine County 550586 | March 15, 1979, Emerg; June 17, 1986, | ...... (o [o IR Do.
Reg; May 2, 2012, Susp.
Waterford, Village of, Racine County .... 550354 | June 10, 1975, Emerg; January 2, 1981, | ...... do .o Do.
Reg; May 2, 2012, Susp.
Wind Point, Village of, Racine County .. 550355 | March 18, 1975, Emerg; September 30, | ...... [o [o R Do.
1980, Reg; May 2, 2012, Susp.
Region VI
Arkansas:
Bald Knob, City of, White County ......... 050222 | September 19, 1975, Emerg; April 3, 1987, | ...... (o [o TR Do.
Reg; May 2, 2012, Susp.
Beebe, City of, White County ................ 050223 | October 9, 1975, Emerg; September 1, | ..... (o [o IR Do.
1981, Reg; May 2, 2012, Susp.
Biggers, Town of, Randolph County ..... 050388 | November 20, 1975, Emerg; August 24, | ...... do ..o Do.
1982, Reg; May 2, 2012, Susp.
Bradford, City of, White County ............ 050131 | January 14, 1983, Emerg; October 15, | ...... do i Do.

1985, Reg; May 2, 2012, Susp.
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Georgetown, Town of, White County .... 050605 | February 21, 2001, Emerg; May 13, 2004, | ...... (o [o TR Do.
Reg; May 2, 2012, Susp.
Higginson, Town of, White County ........ 050225 | October 18, 2007, Emerg; December 1, | ...... (o [o TR Do.
2007, Reg; May 2, 2012, Susp.
Judsonia, City of, White County ............ 050226 | May 9, 1975, Emerg; September 1, 1987, | ...... do i Do.
Reg; May 2, 2012, Susp.
Kensett, City of, White County .............. 050227 | January 19, 1976, Emerg; August 1, 1987, | ...... do e Do.
Reg; May 2, 2012, Susp.
Maynard, Town of, Randolph County ... 050265 | August 7, 1975, Emerg; September 21, | ..... (o [o TR Do.
1982, Reg; May 2, 2012, Susp.
McRae, City of, White County ............... 050228 | August 20, 1975, Emerg; June 25, 1976, | ...... [o [o R Do.
Reg; May 2, 2012, Susp.
Pocahontas, City of, Randolph County 050183 | September 25, 1974, Emerg; January 20, | ...... (o [o TR Do.
1982, Reg; May 2, 2012, Susp.
Randolph  County,  Unincorporated 050460 | March 10, 1983, Emerg; April 1, 1988, Reg; | ...... do e Do.
Areas. May 2, 2012, Susp.
Reyno, Town of, Randolph County ....... 050283 | February 26, 1976, Emerg; August 24, | ...... do e Do.
1982, Reg; May 2, 2012, Susp.
Searcy, City of, White County ............... 050229 | May 6, 1975, Emerg; February 4, 1981, | ...... do . Do.
Reg; May 2, 2012, Susp.
White County, Unincorporated Areas .... 050467 | October 7, 1997, Emerg; March 1, 2000, | ...... (o [o TR Do.
Reg; May 2, 2012, Susp.
Texas:
Llano County, Unincorporated Areas .... 481234 | January 9, 1980, Emerg; September 18, | ...... (o [o TN Do.
1991, Reg; May 2, 2012, Susp.
Sunrise Beach Village, City of, Llano 481531 | April 16, 1990, Emerg; September 27, | ...... [o [o R Do.
County. 1991, Reg; May 2, 2012, Susp.
Region Vil
Kansas:
Goddard, City of, Sedgwick County ...... 200500 | November 30, 1977, Emerg; June 10, 1980, | ...... [o [o R Do.
Reg; May 2, 2012, Susp.
Maize, City of, Sedgwick County .......... 200520 | N/A, Emerg; December 24, 2002, Reg; May | ...... (o [o TN Do.
2, 2012, Susp.
Sedgwick  County,  Unincorporated 200321 | July 17, 1975, Emerg; June 3, 1986, Reg; | ...... (o [o TN Do.
Areas. May 2, 2012, Susp.
Wichita, City of, Sedgwick County ........ 200328 | March 24, 1972, Emerg; May 15, 1986, | ...... (o [o TN Do.
Reg; May 2, 2012, Susp.
Region VIil
Colorado:
Fort Collins, City of, Larimer County ..... 080102 | August 14, 1974, Emerg; July 16, 1979, | ..... (o [o TR Do.
Reg; May 2, 2012, Susp.
Larimer County, Unincorporated Areas 080101 | July 2, 1974, Emerg; April 2, 1979, Reg; | ...... do e Do.
May 2, 2012, Susp.
Utah:
Carbon County, Unincorporated Areas 490032 | November 27, 1974, Emerg; November 15, | ...... do s Do.
1979, Reg; May 2, 2012, Susp.
East Carbon, City of, Carbon County ... 490225 | March 7, 1975, Emerg; May 1, 1986, Reg; | ...... do e Do.
May 2, 2012, Susp.
Ephraim, City of, Sanpete County ......... 490112 | January 31, 1975, Emerg; April 3, 1987, | ...... [o [o R Do.
Reg; May 2, 2012, Susp.
Fairview, City of, Sanpete County ......... 490113 | June 12, 1975, Emerg; February 1, 1987, | ...... do e Do.
Reg; May 2, 2012, Susp.
Gunnison, City of, Sanpete County ....... 490115 | August 27, 1975, Emerg; January 30, 1984, | ...... do i Do.
Reg; May 2, 2012, Susp.
Helper, City of, Carbon County ............. 490034 | June 10, 1975, Emerg; March 1, 1979, | ..... do e Do.
Reg; May 2, 2012, Susp.
Manti, City of, Sanpete County ............. 490116 | July 10, 1975, Emerg; August 4, 1987, Reg; | ...... do i Do.
May 2, 2012, Susp.
Mayfield, Town of, Sanpete County ...... 490117 | July 15, 2010, Emerg; N/A, Reg; May 2, | ...... do i Do.
2012, Susp.
Moroni, City of, Sanpete County ........... 490118 | July 9, 1975, Emerg; August 5, 1980, Reg; | ...... [o [o R Do.
May 2, 2012, Susp.
Mount Pleasant, City of, Sanpete Coun- 490213 | February 25, 1976, Emerg; September 24, | ...... (o [o IR Do.
ty. 1984, Reg; May 2, 2012, Susp.
Price, City of, Carbon County ............... 490036 | April 26, 1974, Emerg; March 1, 1979, Reg; | ...... [o [o R Do.
May 2, 2012, Susp.
Sanpete County, Unincorporated Areas 490111 | March 2, 1976, Emerg; June 1, 1986, Reg; | ...... do e Do.

May 2, 2012, Susp.
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Spring City, City of, Sanpete County .... 490119 | May 7, 1976, Emerg; August 5, 1980, Reg; | ...... (o [o TR Do.
May 2, 2012, Susp.
Sunnyside, City of, Carbon County ....... 490205 | June 16, 1975, Emerg; September 29, | ...... o [o TR Do.
1978, Reg; May 2, 2012, Susp.
Wellington, City of, Carbon County ....... 490037 | February 9, 1977, Emerg; February 2, | ... (o [o IR Do.
1984, Reg; May 2, 2012, Susp.

*do = Ditto.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension.

Dated: April 12, 2012.
David L. Miller,

Associate Administrator, Federal Insurance
and Mitigation Administration, Department
of Homeland Security, Federal Emergency
Management Agency.

[FR Doc. 2012-10001 Filed 4-25-12; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Part 386
[Docket No. FMCSA-2011-0259]
RIN 2126-AB38

Amendment to Agency Rules of
Practice

AGENCY: Federal Motor Carrier Safety
Administration, DOT.

ACTION: Final rule.

SUMMARY: The Federal Motor Carrier
Safety Administration (FMCSA) amends
its Rules of Practice for Motor Carrier,
Intermodal Equipment Provider, Broker,
Freight Forwarder, and Hazardous
Materials proceedings. The Agency
clarifies that paying the full proposed
civil penalty in an enforcement
proceeding, either in response to a
Notice of Claim (NOC) or later in the
proceeding, does not allow respondents
to unilaterally avoid an admission of
liability for the violations charged.
Additionally, the Agency establishes
procedures for issuing out-of-service
orders to motor carriers, intermodal
equipment providers, brokers, and
freight forwarders it determines are
reincarnations of other entities with a
history of failing to comply with
statutory or regulatory requirements;
these procedures will provide for an
administrative review before the out-of-
service order takes effect. Finally, the
Agency establishes a process for
consolidating Agency records of

reincarnated companies with their
predecessor entities.

DATES: This rule is effective May 29,
2012.

ADDRESSES: For access to the docket to
read background documents, including
those referenced in this document, or to
read comments received, go to http://
www.regulations.gov at any time and
insert “FMCSA-2011-0259" in the
“Keyword” box, and then click
“Search.” You may also view the docket
online by visiting the Docket
Management Facility in Room W12—-
140, DOT Building, 1200 New Jersey
Avenue SE., Washington, DC, between
9 am. and 5 p.m., ET Monday through
Friday, except Federal holidays.
Anyone is able to search the
electronic form for all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review the U.S. Department of
Transportation’s (DOT) complete
Privacy Act Statement in the Federal
Register published on January 17, 2008
(73 FR 3316), or you may visit http://
edocket.acces.gpo.gov/2008/pdf/E8-
785.pdyf.
FOR FURTHER INFORMATION CONTACT:
Sabrina Redd, Office of Chief Counsel,
Federal Motor Carrier Safety
Administration, 1200 New Jersey
Avenue SE., Washington, DC 20590—
0001, by telephone at (202) 366—6424 or
via email at sabrina.redd@dot.gov.
Office hours are from 9 a.m. to 5 p.m.
ET, Monday through Friday, except
Federal holidays. If you have questions
on viewing or submitting material to the
docket, contact Renee V. Wright,
Program Manager, Docket Operations,
telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION:

Table of Contents for Preamble

I. Abbreviations
II. Legal Basis for the Rulemaking
III. Background

A. Section 386.18
B. Section 386.73

IV. Discussion of Comments
A. Comments to Section 386.18
B. Comments to Section 386.73
C. Small Business Impact

V. Discussion of Rule

VI. Regulatory Analyses

1. Abbreviations

Advocates Advocates for Highway and
Auto Safety

AMSA American Moving and Storage
Association

ATA American Trucking Associations, Inc.

HMSP Hazardous Materials Safety Permit
Program

IME Institute of Makers of Explosives

NATC North American Transportation
Consultants, Inc.

OOIDA Owner-Operator Independent
Drivers Association

TIA Transportation Intermediaries
Association

II. Legal Basis for the Rulemaking

Congress has delegated certain powers
to regulate interstate commerce to DOT
in numerous pieces of legislation, most
notably in section 6 of the Department
of Transportation Act (DOT Act) (Pub.
L. 89-670, 80 Stat. 931 (1966)). Section
6(e)(6)(C) of the DOT Act transferred to
DOT the authority of the Interstate
Commerce Commission (ICC) to regulate
the qualifications and maximum hours
of service of motor carrier employees,
the safety of operations, and the
equipment of motor carriers in interstate
commerce. This authority, first granted
to the ICC in the Motor Carrier Act of
1935 (Pub. L. 74-255, 49 Stat. 543), now
appears in chapter 315 of title 49 of the
U.S. Code. The regulations issued under
this authority became known as the
Federal Motor Carrier Safety
Regulations (FMCSRs), appearing
generally at 49 CFR parts 350-399. The
administrative powers to enforce
chapter 315 were also transferred from
the ICC to the DOT in 1966 and appear
in chapter 5 of title 49 of the U.S. Code.
The Secretary of DOT (Secretary)
delegated oversight of these provisions
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to the FHWA, the predecessor agency to
FMCSA.

Between 1984 and 1999, a number of
statutes added to FHWA'’s authority.
Various statutes authorize the
enforcement of the FMCSRs, the
Hazardous Materials Regulations
(HMRs), and the Federal Motor Carrier
Commercial Regulations (FMCCRs) and
provide both civil and criminal
penalties for violations. These statutes
include the Motor Carrier Safety Act of
1984 (Pub. L. 98-554, 98 Stat. 2832),
codified at 49 U.S.C. Chapter 311,
Subchapter III; the Commercial Motor
Vehicle Safety Act of 1986 (Pub. L. 99—
570, 100 Stat. 3207—-170), codified at 49
U.S.C. Chapter 313; the Hazardous
Materials Transportation Uniform Safety
Act of 1990 (Pub. L. 101-615, 104 Stat.
3244), codified at 49 U.S.C. Chapter 51;
and the ICC Termination Act of 1995
(Pub. L. 104-88, 109 Stat. 803), codified
at 49 U.S.C. Chapters 135-149.
Specifically, the Secretary is authorized
to prescribe regulations ensuring that
commercial motor vehicles (CMVs) are
operated safely under 49 U.S.C. 31136
(a)(1), and to determine whether an
owner or operator is fit to safely operate
CMVs under 49 U.S.C 31144. In order to
ensure that carriers are fit to safely
operate, it is necessary to monitor the
safety performance history of individual
carriers. FMCSA needs to monitor the
safety performance history of carriers
who “reincarnate” as a new carrier
when faced with enforcement action in
order to focus Agency enforcement
efforts. This rule will ensure that
carriers who have a proven history of
unsafe operations are not able to evade
regulation by simply forming a new
company or obtaining new registration.

III. Background

On December 13, 2011, FMCSA
published a notice of proposed
rulemaking (76 FR 77458), with the
intent to amend its rules of practice for
motor carrier, intermodal equipment
provider, broker, freight forwarder, and
hazardous materials proceedings.
FMCSA received seven public comment
submissions regarding the NPRM. These
comments are discussed in part IV,
Discussion of Comments.

A. Section 386.18

FMCSA published a comprehensive
revision of its Rules of Practice on May
18, 2005. This revision can be found in
49 CFR part 386 (70 FR 28467). The
revision was intended to increase the
efficiency of Agency administrative
enforcement procedures, enhance due
process, improve public understanding
of the Agency’s procedures, and

accommodate recent programmatic
changes.

Under § 386.11(c) of the revised Rules
of Practice, civil penalty enforcement
proceedings are initiated through
service of an NOG, which is usually
issued by the FMCSA Division
Administrator for the State in which the
respondent maintains its principal place
of business. The NOC, which is usually
based on a compliance review or other
type of investigation or enforcement
intervention, sets forth the provisions of
law allegedly violated by the respondent
and the underlying facts pertinent to the
alleged violations; proposes a civil
penalty; and provides information
regarding the time, form, and manner
whereby the respondent could pay,
contest, or otherwise seek resolution of
the claim. Prior to 2005, the Rules of
Practice were silent on whether
payment of the proposed civil penalty
in response to the NOC, or at a
subsequent stage of the proceeding,
constituted an admission of the
violations alleged in the NOC.

The 2005 revision of the Rules of
Practice added a new § 386.18 titled
“Payment of the claim.” That section
provided that payment of the full
amount claimed may be made at any
time before issuance of a Final Agency
Order. After the issuance of a Final
Agency Order, claims are subject to
interest, penalties, and administrative
charges in accordance with 31 U.S.C.
3717; 49 CFR part 89; and 31 CFR 901.9.
If respondent elects to pay the full
amount as its response to the Notice of
Claim, payment must be served upon
the Field Administrator at the Service
Center designated in the Notice of Claim
within 30 days following service of the
Notice of Claim. No written reply is
necessary if respondent elects the
payment option during the 30-day reply
period. Failure to serve full payment
within 30 days of service of the Notice
of Claim when this option has been
chosen may constitute a default and
may result in the Notice of Claim,
including the civil penalty assessed by
the Notice of Claim, becoming the Final
Agency Order in the proceeding
pursuant to § 386.14(c). Unless objected
to in writing, submitted at the time of
payment, payment of the full amount in
response to the Notice of Claim
constitutes an admission by the
respondent of all facts alleged in the
Notice of Claim. Payment waives
respondent’s opportunity to further
contest the claim, and will result in the
Notice of Claim becoming the Final
Agency Order.

In a small number of enforcement
proceedings, respondents paid the full
amount of the claim with written

objection, either in their reply to the
NOC or at a later stage of the
proceeding. In such cases, the
respondents argued that payment with
written objection terminated the
proceeding without an admission of
liability. The FMCSA Field
Administrators, who were responsible
for prosecuting enforcement
proceedings before the Agency,
contended that respondents could not
unilaterally terminate an enforcement
proceeding by making full payment
without an admission of liability.

In a case decided on November 3,
2010, In the Matter of Homax Oil Sales,
Inc., Docket No. FMCSA—-2006—-26000,
Order Denying Petition for
Reconsideration (Homax), FMCSA’s
Assistant Administrator reasoned that
allowing respondents to unilaterally
terminate proceedings by paying the
proposed penalty in full and lodging an
objection under § 386.18(c) was
inconsistent with the Agency’s
enforcement policy and section 222 of
the Motor Carrier Safety Improvement
Act (MCSIA), which requires that the
Agency assess the maximum statutory
penalty for each violation of law by any
person “who is found to have
committed a pattern of violations of
critical or acute regulations issued to
carry out such a law or to have
previously committed the same or
related violation of critical or acute
regulations issued to carry out such a
law.” The Assistant Administrator
concluded that if a carrier was allowed
to unilaterally terminate an enforcement
proceeding without an admission, the
case could not count as prior history for
future civil penalty calculations under
section 222 of MCSIA or under 49
U.S.C. 521(b)(2)(D), which requires the
Agency to consider, among other things,
a respondent’s history of prior offenses.
Allowing unilateral termination of a
proceeding by a respondent without an
admission would permit carriers with
abundant financial resources to
repeatedly violate the Agency’s
regulations without facing escalating
civil penalties despite a history of
noncompliance with the regulations.
The Assistant Administrator
acknowledged that the regulatory text of
§ 386.18(c) was less than clear regarding
the consequences of full payment with
written objection and recommended
that the meaning of the paragraph be
clarified through rulemaking.

As was noted in Homax, in an April
1996 Notice of Proposed Rulemaking
(NPRM), FHWA proposed the following
language with respect to the full
payment issue: “Unless otherwise
provided in writing by mutual consent
of the parties, payment and/or
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compliance with the order constitutes
an admission of all facts alleged in the
notice of violation [called a Notice of
Claim under the current Rules of
Practice] and a waiver of the
respondent’s opportunity to contest the
claim, and results in the notice of
violation becoming the final agency
order.” (61 FR 18865, Apr. 29, 1996)

FHWA'’s reasoning for this language
was that “future agency enforcement
actions may be based on, and certain
consequences may flow from, prior and
continued violations of the safety
regulations.” (61 FR 18875-76, Apr. 29,
1996)

FMCSA revised this proposal,
renumbered as § 386.18(c), in an
October 2004 Supplemental Notice of
Proposed Rulemaking (SNPRM) (69 FR
61628, Oct. 20, 2004) to read as follows:
“Unless objected to in writing, payment
of the full amount in its reply
constitutes an admission by the
respondent of all facts alleged in the
notice of claim. Payment waives
respondent’s opportunity to further
contest the claim, and will result in the
notice of claim becoming the final
agency order.”

This proposed change was intended
to make “‘it clear that, unless the parties
otherwise agree in writing, respondent’s
payment of the full claim amount as its
reply to the notice of claim constitutes
an admission.” (69 FR 61622)

The final rule published on May 18,
2005 (70 FR 28467), adopted that
provision with little change. In the 2010
Homax Order, the Assistant
Administrator concluded that,
notwithstanding the removal of the
language requiring mutual consent of
the parties from the regulatory text, the
preamble of the rule showed that the
Agency intended to adopt the mutual
consent requirement originally
proposed in 1996.

In a subsequent case, In the Matter of
Associated Pipe Contractors, Inc.,
Docket No. FMCSA-2008-0159, Order
Terminating Proceeding and Closing
Docket, January 10, 2011, the Agency
addressed the implications of full
payment of the proposed civil penalty at
any time before issuance of a Final
Agency Order, in accordance with 49
CFR 386.18(a). In Associated Pipe
Contractors, the carrier paid the full
penalty with written objection several
months after contesting the NOC and
requesting administrative adjudication.
Section 386.18(a), which applied to this
situation rather than Section 386.18(c),
was silent regarding whether a carrier
could unilaterally terminate an
enforcement proceeding without an
admission of liability under those
circumstances. The Agency concluded

that the same concerns expressed in the
Homax decision apply to such a
payment and that § 386.18(a) should be
clarified to be consistent with that
decision.

To address these concerns, therefore,
FMCSA proposed to revise its Rules of
Practice by amending 49 CFR 386.18(a)
and (c) to clarify that payment of the full
amount of the proposed civil penalty
constitutes an admission of all facts
alleged in the NOG, unless otherwise
agreed by the parties.

B. Section 386.73

FMCSA discovered that a number of
motor carriers have submitted new
applications for registration, often under
a new name, in order to continue
operating after having been placed out
of service for safety-related reasons; to
avoid paying civil penalties; to
circumvent denial of applications for
operating authority based on a
determination that they were not fit,
willing, or able to comply with the
applicable statutes or regulations; or to
otherwise avoid a negative compliance
history. Other motor carriers attempt to
avoid enforcement or other
consequences associated with a negative
compliance history by creating or using
an affiliated company under common
operational control. They then shift
customers, vehicles, drivers, and other
operational activities to that affiliated
company when FMCSA places one of
the commonly controlled companies out
of service. The practice of
“reincarnating” as a new carrier or of
operating affiliated companies to
circumvent Agency enforcement actions
and avoid a negative compliance history
or enforcement action has created an
unacceptable risk of harm to the public
because it results in the continued
operation of at-risk carriers and thwarts
FMCSA'’s ability to carry out its safety
mission.

The danger posed by ‘‘reincarnation”
became evident following a fatal bus
crash in Sherman, Texas in 2008.
Investigation revealed that the motor
carrier involved did not have operating
authority from FMCSA. Instead, it had
an application for authority pending
with the Agency, but was a
reincarnation of another bus company
that FMCSA had recently placed out of
service. Following the Sherman, Texas
bus crash, FMCSA began a vetting
process that involves a comprehensive
review of applications for passenger
carrier and household goods operating
authority to determine whether the
applicants are reincarnations or
affiliates of other motor carriers with
negative compliance histories or are
otherwise not fit, willing, and able to

comply with the applicable regulations.
Although the vetting program is a
significant improvement to the
operating authority review process, it is
not a complete solution to the
reincarnation problem. Accordingly, in
this rule FMCSA establishes new
procedures to prohibit reincarnated or
affiliated carriers from successfully
evading accountability for their
compliance history.

FMCSA is authorized to suspend,
amend, or revoke a motor carrier’s
registration for willful failure to comply
with applicable safety regulations, an
FMCSA order, or a condition of its
registration pursuant to 49 U.S.C. 13905.
Motor carriers that obtain registration by
creating a new company or an affiliate
company for the purpose of avoiding
FMCSA orders, regulations, or
enforcement actions procure the
registration by fraud—by knowingly
misrepresenting and/or withholding
material information. FMCSA has
authority to sanction these motor
carriers, which have already
demonstrated an unwillingness or
inability to comply with applicable
safety regulations, by suspending,
amending, or revoking their registration
and/or by imposing applicable civil
penalties.

To address these challenges, FMCSA
proposed to revise its Rules of Practice
by adding new section 386.73. This
section authorizes FMCSA to issue out-
of-service orders to motor carriers,
intermodal equipment providers,
brokers, and, freight forwarders
determined to be reincarnated or
operating as affiliates to avoid
enforcement action or a negative
compliance history, and it would
provide a mechanism for administrative
review of such orders. The rule would
also establish procedures to consolidate
the compliance records of reincarnated
or affiliated entities. These procedures
more fully implement the Agency’s
current authority to prohibit unsafe
entities from operating while, at the
same time, providing due process for
companies that seek to challenge a
finding that they are reincarnated.

IV. Discussion of Comments

FMCSA received seven comments in
response to the NPRM (76 FR 77458,
Dec. 13, 2011). The commenters
included a highway safety advocacy
organization, a transportation
consultant, and associations
representing third party logistics
professionals, moving and storage
companies, explosives manufacturers
and distributors, trucking companies,
and independent owner operators.
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Overall, most commenters supported
FMCSA'’s objectives for changing its
rules of practice. Several commenters
expressed concerns with the Agency’s
proposal regarding the payment of
claims. A couple of commenters
strongly supported the proposed
provisions for “reincarnated carriers.”
These comments are discussed in
greater detail below.

A. Comments to Section 386.18

Comments

The Agency received three comments
in response to its proposal to amend 49
CFR 386.18(a) and (c) to clarify that full
payment of a proposed civil penalty at
any stage of an enforcement proceeding
will be considered an admission of
liability, unless the parties otherwise
agree in writing. The Owner-Operator
Independent Drivers Association
(OOIDA) supported this proposal,
stating that ““[t]he proposed
modification shifts the focus back to
safety, and does so while affording full
due process to those responding to
claims.” OOIDA noted, however, that
the elimination of a “nolo contendre
plea option (payment without admitting
guilt)” would likely increase the
number of negotiated or litigated claims
and require additional Agency resources
to handle this increase.

The American Trucking Associations,
Inc. (ATA) had reservations about, and
the American Moving and Storage
Association (AMSA) opposed, the
proposed amendments to § 386.18.
Although ATA stated that it generally
agrees with the safety objectives
underlying the proposal, it believes that
the proposal would result in a “reversal
of the increased efficiency in
enforcement procedures that [the] Rules
of Practice were intended to achieve”
and divert FMCSA enforcement
resources from high-risk carriers. ATA
also urges that FMCSA establish a clear
and reasonable policy directing Agency
officials to agree to settlements of
enforcement claims without admissions
of guilt in appropriate cases where there
is not likely to be a significantly
deleterious effect on public safety.
AMSA believes that the proposal, by
eliminating the nolo contendre plea
option, is unfair to innocent carriers that
make a business decision to pay the
penalty in order to resolve a case in the
most cost-efficient manner. AMSA also
believes that the proposal may result in
an increased burden on FMCSA
resources because carriers are less likely
to settle cases where an admission of
liability could result in civil litigation or
personal injury suits arising out of the
admitted violations.

FMCSA Response

The FMCSA is committed to the
expeditious resolution of enforcement
proceedings, and continues to believe
that allowing unilateral termination of
such proceedings without an admission
of liability conflicts with important
Agency policies and statutory mandates
designed to hold carriers accountable
for regulatory violations when
calculating penalties in potential future
enforcement cases. This is particularly
important in the context of maximum
civil penalty cases subject to section 222
of MCSIA. The Agency’s policy
statements regarding implementation of
section 222 have stated that in order for
maximum penalties to be assessed
under that section based on previously
closed enforcement cases, the violations
in those cases must have been
adjudicated or admitted.?

Thus, allowing a respondent to
terminate a proceeding without either
an adjudication or admission would
permit a carrier with abundant financial
resources to repeatedly violate the
regulations without running the risk of
being penalized as a repeat offender,
either for purposes of applying section
222 of MGSIA or calculating the
appropriate penalty under 49 U.S.C.
521(b)(2)(D), which requires the Agency
to consider, among other things, the
respondent’s history of prior offenses.
This not only impedes the Agency’s
ability to implement important statutory
mandates, but also gives an unfair
advantage to those carriers with greater
financial resources, who may be
tempted to treat civil penalties as
merely a cost of doing business.

In 2011, the year following the Homax
decision, the number of cases resolved
through payment of the penalty in full
increased more than 85% over the
previous year.2 In contrast, carriers have
resisted admissions of liability by
making full payment of the civil penalty
with written objection in only a handful
of cases. Consequently, we do not
anticipate a significant increase in the
number of contested cases coming
before the Agency as a result of the
modifications to § 386.18 and believe
that ATA’s and AMSA’s concerns about
diversion of agency resources from high-
risk carriers are unwarranted. Even if
these modifications result in a small
increase in the Agency’s enforcement
case backlog, enhancing motor carrier

1See 69 FR 77828, 77829, Dec. 24, 2004; 74 FR
14184, 14185, Mar. 30, 2009.

2Enforcement data show that 3,237 civil penalty
cases were resolved by payment in full without a
settlement agreement in 2011, compared to 1,741
such cases in 2010. Approximately 400 more
Notices of Claim were issued in 2011 than in 2010.

safety by holding repeat offenders
accountable is more important than
maintaining a potentially slightly
reduced docket of administrative
adjudications.

The Agency disagrees with AMSA
that the proposal adopts a “bit of a
guilty-until-proven innocent approach
* * * Innocent carriers will continue
to have the opportunity to contest the
allegations in the NOC in accordance
with the procedures established in the
Agency’s Rules of Practice. The FMCSA
enforcement program and counsel will
continue to have the burden of proving
any contested allegations. Although in
some circumstances a motor carrier may
decide it is less expensive to settle a
case than to contest a NOC, that is a
business decision, and the carrier’s
desire to avoid future consequences of
the settlement should not take
precedence over the need to protect the
public against potentially unsafe
carriers and to comply with statutory
mandates.

In response to ATA’s request that
FMCSA establish clear and reasonable
policies governing the circumstances
under which the Agency will settle
enforcement claims without requiring
an admission of guilt, FMCSA may
establish internal policies that will
identify appropriate cases that may be
settled without including an admission
of liability in the Settlement Agreement.

B. Comments to Section 386.73 Carrier
Intent

Comment

Advocates for Highway and Auto
Safety (Advocates) disagrees with
proposed § 386.73(c)(1), which requires
FMCSA to consider whether the new or
affiliated entity was created for the
purpose of evading statutory, regulatory,
or other legal requirements. Advocates
propose that FMCSA consider only the
results of the carrier’s conduct without
regard to the carrier’s intent or
motivation behind the conduct.
Advocates believe that requiring
consideration of motivation and intent
could unreasonably burden the
Agency’s evaluation of the factors in
§ 386.73(c) because proving intent is
difficult and the same activity can be
ambiguous if intent must be considered.
Advocates suggests, therefore, that the
agency eliminate the wording ““for the
purpose of” from the language proposed
for § 386.73(c)(1), and replace it with the
phrase “and has resulted in the evasion
of”” in referencing the creation of an
affiliate that was involved in evading
the law.

ATA, on the other hand, supports
FMCSA'’s inclusion of a motor carrier’s
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intent or motivation as a factor for
FMCSA to consider when determining
whether a motor carrier attempted to
avoid a statutory or regulatory
requirement. ATA requests, however,
that FMCSA weight the factors listed in
§ 386.73(c), with the first factor
concerning the motor carrier’s intent
being weighted the heaviest.

FMCSA Response

A motor carrier’s intent behind a
particular course of conduct should be
relevant if it shows an attempt to avoid
compliance with applicable regulations
or the consequences of past violations.
A motor carrier would not, however, be
able to avoid liability merely by
asserting it had some legitimate
business purpose for the corporate
transaction or affiliate structure. Under
the final rule, FMCSA will evaluate the
motor carrier’s stated purpose in light of
all the available evidence and by
considering each of the 13 factors
identified in § 386.73(c). If the totality of
the available information demonstrates
that the carrier’s stated business
purpose is consistent with the evidence,
then the motor carrier would not be
subject to an out-of-service order and/or
record consolidation order. Conversely,
if the totality of the available
information demonstrates that the
carrier’s stated purpose is inconsistent
with the evidence, then the motor
carrier would be subject to an out-of-
service order and/or record
consolidation order.

FMCSA does not take lightly its
authority to place a motor carrier’s
operations out of service, and the
Agency recognizes that such orders pose
a significant penalty. Accordingly,
FMCSA intends to apply § 386.73 to
those motor carriers that engage in
egregious instances of noncompliance
and evasion. Advocates’ proposed
modification (removing consideration of
intent) is contrary to the intent of the
rule, that is, to ensure that carriers that
form a new company to purposely evade
regulation are identified and put out of
service. FMCSA 1is authorized to
establish such a standard but declines to
exert its regulatory authority in this
manner. ATA’s proposed modification
(weighting the factors, with intent being
weighted the heaviest) could result in a
rigid application of the rule and require
FMCSA to disregard relevant evidence
that a motor carrier attempted to avoid
a statutory or regulatory requirement.
For these reasons, FMCSA declines to
modify the § 386.73 as proposed by
either Advocates or ATA.

Comment

IME expressed concerns over how the
factors listed in § 386.73(c) and (d) will
be applied. IME noted that some of its
members operate multiple fleets that
have common ownership, but are
considered to be separate entities. IME
further notes that these motor carriers
may engage in one or even all of the
activities described in § 386.73(c)(3)
through (13). IME requests that FMCSA
explain the circumstances under which
the factors contained in § 386.73(c) and
(d) will be applied.

FMCSA Response

A motor carrier would not be subject
to an out-of-service order under § 386.73
unless the motor carrier created or
attempted to create a new identity or
affiliate relationship for the purpose of
avoiding a statutory or regulatory
requirement or FMCSA enforcement
action. Motor carriers who change their
operational model for a legitimate
business purpose and not to avoid
FMCSA regulation or enforcement
would not be affected by this rule.
Section 386.73(c) describes the factors
FMCSA will evaluate to determine
whether a motor carrier created or
attempted to create a new identity or
affiliate relationship to avoid FMCSA
regulation or enforcement. Section
386.73(d) describes the potential
sources of information FMCSA may use
to make its determination. FMCSA’s
determination will be based on
consideration of all relevant
information, and one factor or potential
source of evidence is not necessarily
more significant than another. Where
the greater weight of the evidence shows
that a motor carrier created a new
identity or shifted its operations to
another, commonly owned and
controlled, entity to avoid FMCSA
authority or negative safety performance
history, the motor carrier will be placed
out of service and/or have its records
consolidated with the records of the
preexisting or affiliated entity.

FMCSA modified § 386.73(c)(13), now
386.73(c)(2), to clarify that the safety
performance history FMCSA will
consider to determine whether a motor
carrier created a new identity or affiliate
relationship to avoid FMCSA
enforcement is the past safety
performance history of the original
motor carrier. FMCSA also modified
§386.73(d) to clarify that FMCSA will
consider all information relevant to the
motor carrier operations and the factors
identified in § 386.73(c). The original
rule text provided that FMCSA would
consider information related to the
motor carrier’s operations, but did not

reference information that might be
relevant to the factors in § 386.73(c).
FMCSA corrected this by clarifying that
FMCSA will consider all information
relevant to the motor carrier’s
operations and the factors in § 386.73(c).

Comment

The Transportation Intermediaries
Association (TIA) supports FMCSA’s
efforts to target motor carriers who
attempt to avoid statutory or regulatory
requirements. TIA suggests, however,
that FMCSA implement a timely
administrative review process and place
carriers in a probation status pending
the administrative review.

FMCSA Response

Section 386.73(g) describes the
administrative review procedures
available to motor carriers served with
an operations-out-of service or record
consolidation order. In reviewing TIA’s
comment, FMCSA determined that
administrative review procedure should
be clarified by adding language to
explain when an out-of-service order or
record consolidation order is effective.
FMCSA modified the rule accordingly.
The administrative review procedure is
explained below.

Under § 386.73(g), an order is
effective 21 days after it is served,
unless the motor carrier requests
administrative review within 15 days of
service of the order. If the motor carrier
fails to request administrative review, or
requests administrative review after the
15-day period, the motor carrier must
cease operations and its records may be
consolidated. If the motor carrier
requests administrative review within
15 days, however, the order is
automatically stayed and the motor
carrier may continue operating and its
records will not be consolidated during
the period of administrative review. The
Agency Official may file a motion with
the Assistant Administrator to vacate
the automatic stay. The motion must be
served on the motor carrier who may
respond in opposition the motion
within 15 days. The Assistant
Administrator may grant the motion
only if he or she finds good cause to
vacate the stay.

The administrative review procedures
ensure motor carriers receive notice of
FMCSA’s intended action and have a
fair opportunity to be heard. The
procedures also ensure that FMCSA can
efficiently and expeditiously address
motor carriers that attempt to avoid
FMCSA authority or enforcement
action. Accordingly, FMCSA declines to
establish a “probation” status for motor
carriers who are permitted to operate
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during the administrative review
process.

Operating Authority

Comment

TIA recommends that every licensed
company (broker, forwarder, and
carrier) be required to re-register its
operating authority annually and that
failure to comply with this requirement
should result in cancellation of the
company’s authority. The commenter
asserts that Congress is considering
legislation supported by TIA, ATA, and
OOIDA that would tie continuation of
authority to an existing requirement,
either the Unified Carrier Registration
Agreement or the Unified Registration
System (URS).

FMCSA Response

TIA’s suggested annual registration
recommendation is beyond the scope of
this rulemaking, which does not involve
the DOT registration process. The
Agency has a rulemaking proceeding in
progress regarding the DOT registration
process, under Docket No. FMCSA-97—
2349, which proposes to replace certain
existing DOT registration systems with
anew URS. TIA submitted comments in
that proceeding on December 20, 2011,
in which it made similar
recommendations. TIA’s comments on
this issue, therefore, will be addressed
in the URS rulemaking proceeding.

Statutory Authority

Comment

ATA recommends that the Agency
wait for more specific statutory
authority before finalizing § 386.73.

FMCSA Response

FMCSA does not require additional
statutory authority to establish this new
section. As stated in the “Legal Basis for
the Rulemaking” section of the rule,
FMCSA has statutory authority to
prescribe regulations ensuring that
CMVs are operated safely and to
determine whether an owner or operator
is fit to operate a CMV safely. Section
386.73 of the Agency’s Rules of Practice
is issued under that rulemaking
authority and lays out procedures for
placing out of service and/or
consolidating the safety records of
carriers that avoid FMCSA'’s regulations.

Comment

Advocates suggests that FMCSA
impose criminal sanctions on
reincarnated motor carriers engaging in
fraud and evading regulation as part of
this regulatory initiative.

FMCSA Response

Advocates note that criminal
sanctions against reincarnated carriers
cannot be sought as part of an
administrative proceeding. Because Part
386 applies only to administrative
proceedings, this comment is outside
the scope of this rulemaking. In any
event, FMCSA does not currently have
the statutory authority to independently
seek criminal sanctions, but will
continue to cooperate with both State
and Federal law enforcement partners in
seeking criminal penalties against
unsafe carriers where appropriate.

Out of Scope

Comment

OOIDA requested that a subsection (6)
be added to the proposed § 386.73(b),
which describes when record
consolidation is appropriate, to require
consolidation when new or affiliated
entities are registered primarily to
“[a]lvoid paying liabilities owed to
creditors, including but not limited to
the parties actually providing
transportation services.” OOIDA
requested that FMCSA add this
subsection to protect its members from
carriers that reincarnate to escape
financial obligations to drivers. This
change is outside the scope of the
current rulemaking, which is focused on
safety rather than financial regulation.
Our current legal authority does not
provide for determinations of the legal
rights between third parties in payment
disputes.

TIA suggests that FMCSA should
apply §386.73 to “‘broker trust fund
providers” as well as motor carriers,
intermodal equipment providers,
brokers and freight forwarders. This
comment is outside the scope of the
current rulemaking, which is focused on
safety rather than financial regulation.
Moreover, FMCSA has no jurisdiction
over broker trust fund providers.

IME suggests that FMCSA focus its
efforts on correcting problems in
existing programs, rather than
proceeding with this rule. IME suggests
FMCSA address its petition regarding
the Hazardous Materials Safety Permit
Program (HMSP), which it states is
directly affected by the proposed
rulemaking. This comment is outside
the scope of the current rulemaking. But
FMCSA is planning to address the
HMSP in a future rulemaking, as stated
in FMCSA’s response to IME’s petition
in that matter.

OOIDA commented that FMCSA’s
DataQ) dispute resolution process does
not afford due process to carriers and
drivers. DataQ’s is the process by which
carriers may challenge the accuracy of

enforcement data uploaded into the
Agency’s information systems (e.g., does
the report accurately identify the carrier,
driver and vehicle and date and location
of the intervention). OOIDA’s comments
regarding the DataQ) dispute resolution
process are outside the scope of this
section of the rulemaking, which is
limited to the notice of claim resolution
process.

C. Small Business Impact
Comment

North American Transportation
Consultants, Inc. (NATC) believes the
analysis presented in the NPRM
concerning the impact that all aspects of
the rule would have on small businesses
did not take into consideration the
difficulties small businesses encounter
in being able to afford legal counsel to
provide protection of their rights.

FMCSA Response

First, as mentioned in the Regulatory
Flexibility Act section, only six carriers
paid a civil penalty with a written
objection from 2008 thru 2011,
indicating a minimal economic impact
that would arise from changes to
§386.18 (a) and (c). Second, the
regulatory changes adopted here do not
significantly alter the position of small
businesses. This is a procedural rule
that would not affect entities already in
compliance, or those that are out of
compliance but do not attempt to avoid
the consequences of non-compliance by
reincarnating as a new or affiliated
entity.

Although small businesses are
entitled to retain legal representation
during enforcement proceedings
initiated under 49 CFR part 386, in most
cases they choose to represent
themselves. The changes do not increase
the burden on motor carriers with
respect to their options concerning legal
representation.

V. Discussion of Rule

This rule amends regulations in 49
CFR part 386 pertaining to
administrative practices and procedures
and civil penalties. FMCSA adopts the
language from the NPRM into the final
rule with additional clarifying language
to §386.73(c) and (d).

FMCSA added language to § 386.73
(g)(8) to clarify the administrative
review procedure regarding the
Assistant Administrator’s authority to
vacate the automatic stay of any order
issued under § 386.73.
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VI. Regulatory Analyses

Executive Order (E.O.) 12866
(Regulatory Planning and Review) and
DOT Regulatory Policies and Procedures

FMCSA has determined that this rule
is not a significant regulatory action
within the meaning of Executive Order
(E.O.) 12866, as supplemented by E.O.
13563 (76 FR 3821, January 21, 2011),
or within the meaning of DOT
regulatory policies and procedures. The
estimated cost of the rule is not
expected to exceed the $100 million
annual threshold for economic
significance; any costs associated with
the rule are expected to be minimal.
Moreover, the Agency does not expect
the rule to generate substantial
congressional or public interest. The
rule would not impose new
requirements upon carriers and thus
should result in minimal or no
economic burdens. The revisions clarify
existing rules and implement
procedures that would not require a
change in the business practices of
already compliant motor carriers.

Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601-612) requires Federal
agencies to consider the effects of the
regulatory action on small business and
other small entities and to minimize any
significant economic impact. The term
“small entities”” includes small
businesses and not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.3
Accordingly, the DOT policy titled,
“Proper Consideration of Small Entities
in Agency Rulemaking” requires an
analysis of the impact of all regulations
on small entities and mandates that
agencies strive to lessen any adverse
effects on these businesses.

Under the Regulatory Flexibility Act,
as amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (Pub. L. 104-121, 110 Stat. 857),
this rule is not expected to have a
significant economic impact on a
substantial number of small entities.
The rule’s clarification of how payment
of claims affects admissions of liability
reflects current FMCSA policy, as
discussed in the background section.
Even before the current policy was
enunciated through administrative
adjudication, this portion of the rule did
not have a significant impact. From

3Regulatory Flexibility Act (5 U.S.C. 601 et seq.)
see National Archives at http://www.archives.gov/
federal-register/laws/regulatory-flexibility/601.html.

2008 through 2011, the Agency
adjudicated only six cases in which the
respondent motor carrier paid a civil
penalty with written objection, which
indicates the minimal impact the rule is
expected to have.

FMCSA estimates that fewer than 50
carriers annually will be affected and
placed out of service by the rule as it
pertains to reincarnated or affiliated
carriers, from data provided by the U.S.
General Accountability Office (GAO)
Engagement Report (June 2008—July
2011).4 Therefore, this rule would not
disproportionately impact small
entities. Consequently, I certify that a
regulatory flexibility analysis is not
necessary.

Assistance for Small Entities

In accordance with section 213(a) of
the Small Business Regulatory
Enforcement Fairness Act of 1996,
FMCSA wants to assist small entities in
understanding this rule so that they can
better evaluate its effects on them. If the
rule affects your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please consult the FMCSA
point of contact, Sabrina Redd, listed in
the FOR FURTHER INFORMATION CONTACT
section of this rule.

Small businesses may send comments
on the actions of Federal employees
who enforce or otherwise determine
compliance with Federal regulations to
the Small Business Administration’s
Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of FMCSA, call 1-888—REG—
FAIR (1-888-734-3247). FMCSA will
not retaliate against small entities that
question or complain about this rule or
any policy or action of the Agency.

Unfunded Mandates Reform Act

This rule will not impose an
unfunded Federal mandate, as defined
by the Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1532 et seq.), that
would result in the expenditure by
State, local, and tribal governments, in
the aggregate, or by the private sector, of
$141.3 million (which is the value of
$100 million in 2010 after adjusting for
inflation) or more in any 1 year.

4FMCSA Eastern Service Center/Division Field
Enforcement Action—Reincarnated Carrier Cases—
GAO Engagement 541079 July 1, 2011.

E.O. 13132 (Federalism)

A rule has implications for
Federalism under Section 1(a) of E.O.
13132 if it has “substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” FMCSA
has determined that this rule will not
have substantial direct effects on States,
nor would it limit the policymaking
discretion of States. Nothing in this
document preempts any State law or
regulation.

Indian Tribal Governments

This rule does not have tribal
implications under E.O. 13175,
Consultation and Coordination with
Indian Tribal Governments, because it
does not have a substantial direct effect
on one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (44 U.S.C. 3501 et seq.), Federal
agencies must obtain approval from the
Office of Management and Budget
(OMB) for each collection of
information they conduct, sponsor, or
require through regulations. FMCSA has
determined that there is no new
information collection requirement
associated with this rule.

National Environmental Policy Act

FMCSA analyzed this rule for the
purpose of the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et
seq.) and determined this action is
categorically excluded from further
analysis and documentation in an
environmental assessment or
environmental impact statement under
FMCSA Order 5610.1 (69 FR 9680,
March 1, 2004), Appendix 2, paragraphs
(6)(u)(1), (6)(u)(2), and (6)(y)(7). The
Categorical Exclusion (CE) in paragraph
(6)(u)(1) addresses rules concerning
compliance with regulations; the CE in
paragraph (6)(u)(2) addresses
regulations concerning civil penalties;
and the CE in paragraph (6)(y)(7)
addresses rules for record keeping. The
various changes in this rule are covered
by one or a combination of these three
CEs. Therefore, this action does not
have any effect on the quality of the
environment. The Categorical Exclusion
determination is available for inspection
or copying in the Regulations.gov Web
site listed under ADDRESSES.
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FMCSA also analyzed this rule under
the Clean Air Act, as amended (CAA),
section 176(c) (42 U.S.C. 7401 et seq.),
and implementing regulations
promulgated by the Environmental
Protection Agency. Approval of this
action is exempt from the CAA’s general
conformity requirement since it does
not affect direct or indirect emissions of
criteria pollutants.

E.O. 13211 (Energy Effects)

FMCSA analyzed this rule under E.O.
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use. The Agency has
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under E.O. 12866 and is not likely to
have a significant adverse effect on the
supply, distribution, or use of energy.
Therefore, no Statement of Energy
Effects is required.

E.O. 13045 (Protection of Children)

E.O. 13045, Protection of Children
from Environmental Health Risks and
Safety Risks (62 FR 19885, Apr. 23,
1997), requires agencies issuing
“economically significant” rules, if the
regulation also concerns an
environmental health or safety risk that
an agency has reason to believe may
disproportionately affect children, to
include an evaluation of the regulation’s
environmental health and safety effects
on children. As discussed previously,
this rule is not economically significant.
Therefore, no analysis of the impacts on
children is required. In any event, we do
not anticipate that this regulatory action
could in any respect present an
environmental or safety risk that could
disproportionately affect children.

E.O. 12988 (Civil Justice Reform)

This action meets applicable
standards in sections 3(a) and 3(b)(2) of
E.O. 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

E.O. 12630 (Taking of Private Property)

This rule would not effect a taking of
private property or otherwise have
taking implications under E.O. 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights.

National Technology Transfer and
Advancement Act (Technical
Standards)

The National Technology Transfer
and Advancement Act (15 U.S.C. 272
note) directs agencies to use voluntary
consensus standards in their regulatory
activities unless the agency provides

Congress, through OMB, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

FMCSA is not aware of any technical
standards used to address Agency rules
of practice by motor carriers, intermodal
equipment providers, brokers, freight
forwarders, and handlers of hazardous
materials and therefore, did not
consider any such standards.

Privacy Impact Assessment

FMCSA conducted a privacy impact
assessment of this rule as required by
section 522(a)(5) of the FY 2005
Omnibus Appropriations Act, Public
Law 108—447, 118 Stat. 3268 (Dec. 8,
2004) [set out as a note to 5 U.S.C.
552a]. The assessment considers any
impacts of the rule on the privacy of
information in an identifiable form and
related matters. FMCSA has determined
this rule would have no privacy
impacts.

List of Subjects in 49 CFR Part 386

Administrative practice and
procedure, Brokers, Freight forwarders,
Hazardous materials transportation,
Highway safety, Motor carriers, Motor
vehicle safety penalties.

For the reasons discussed in the
preamble, FMCSA amends 49 CFR part
386 as follows:

PART 386—RULES OF PRACTICE FOR
MOTOR CARRIER, INTERMODAL
EQUIPMENT PROVIDER, BROKER,
FREIGHT FORWARDER, AND
HAZARDOUS MATERIALS
PROCEEDINGS

m 1. The authority citation for part 386
continues to read as follows:

Authority: 49 U.S.C. 113, chapters 5, 51,
59, 131-141, 145-149, 311, 313, and 315;
Sec. 204, Pub. L. 104-88, 109 Stat. 803, 941
(49 U.S.C. 701 note); Sec. 217, Pub. L. 105—
159, 113 Stat. 1748, 1767; Sec. 206, Pub. L.
106-159, 113 Stat. 1763; subtitle B, title IV
of Pub. L. 109-59; and 49 CFR 1.45 and 1.73.

m 2. Amend § 386.18 by revising
paragraphs (a) and (c) to read as follows:

§386.18 Payment of the claim.

(a) Payment of the full amount
claimed may be made at any time before
issuance of a Final Agency Order and
will constitute an admission of liability
by the respondent of all facts alleged in

the Notice of Claim, unless the parties
agree in writing that payment shall not
be treated as an admission. After the
issuance of a Final Agency Order,
claims are subject to interest, penalties,
and administrative charges, in
accordance with 31 U.S.C. 3717; 49 CFR
part 89; and 31 CFR 901.9.

* * * * *

(c) Unless otherwise agreed in writing
by the parties, payment of the full
amount in response to the Notice of
Claim constitutes an admission of
liability by the respondent of all facts
alleged in the Notice of Claim. Payment
waives respondent’s opportunity to
further contest the claim and will result
in the Notice of Claim becoming the
Final Agency Order.

m 3. Add § 386.73 to subpart F to read
as follows:

§386.73 Operations out of service and
record consolidation proceedings
(reincarnated carriers).

(a) Out-of-service order. An FMCSA
Field Administrator or the Director of
FMCSA'’s Office of Enforcement and
Compliance (Director) may issue an out-
of-service order to prohibit a motor
carrier, intermodal equipment provider,
broker, or freight forwarder from
conducting operations subject to
FMCSA jurisdiction upon a
determination by the Field
Administrator or Director that the motor
carrier, intermodal equipment provider,
broker, or freight forwarder or an officer,
employee, agent, or authorized
representative of such an entity,
operated or attempted to operate a
motor carrier, intermodal equipment
provider, broker, or freight forwarder
under a new identity or as an affiliated
entity to:

(1) Avoid complying with an FMCSA
order;

(2) Avoid complying with a statutory
or regulatory requirement;

(3) Avoid paying a civil penalty;

(4) Avoid responding to an
enforcement action; or

(5) Avoid being linked with a negative
compliance history.

(b) Record consolidation order. In
addition to, or in lieu of, an out-of-
service order issued under this section,
the Field Administrator or Director may
issue an order consolidating the records
maintained by FMCSA concerning the
current motor carrier, intermodal
equipment provider, broker, and freight
forwarder and its affiliated motor
carrier, intermodal equipment provider,
broker, or freight forwarder or its
previous incarnation, for all purposes,
upon a determination that the motor
carrier, intermodal equipment provider,
broker, and freight forwarder or officer,
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employee, agent, or authorized
representative of the same, operated or
attempted to operate a motor carrier,
intermodal equipment provider, broker,
or freight forwarder under a new
identity or as an affiliated entity to:

(1) Avoid complying with an FMCSA
order;

(2) Avoid complying with a statutory
or regulatory requirement;

(3) Avoid paying a civil penalty;

(4) Avoid responding to an
enforcement action; or

(5) Avoid being linked with a negative
compliance history.

(c) Standard. The Field Administrator
or Director may determine that a motor
carrier, intermodal equipment provider,
broker, or freight forwarder is
reincarnated if there is substantial
continuity between the entities such
that one is merely a continuation of the
other. The Field Administrator or
Director may determine that a motor
carrier, intermodal equipment provider,
broker, or freight forwarder is an
affiliate if the business operations are
under common ownership and/or
common control. In making this
determination, the Field Administrator
or Director may consider, among other
things, the following factors:

(1) Whether the new or affiliated
entity was created for the purpose of
evading statutory or regulatory
requirements, an FMCSA order,
enforcement action, or negative
compliance history. In weighing this
factor, the Field Administrator or
Director may consider the stated
business purpose for the creation of the
new or affiliated entity.

(2) The previous entity’s safety
performance history, including, among
other things, safety violations and
enforcement actions of the Secretary, if
any;

(3) Consideration exchanged for assets
purchased or transferred;

(4) Dates of company creation and
dissolution or cessation of operations;

(5) Commonality of ownership
between the current and former
company or between current companies;

(6) Commonality of officers and
management personnel;

(7) Identity of physical or mailing
addresses, telephone, fax numbers, or
email addresses;

(8) Identity of motor vehicle
equipment;

(9) Continuity of liability insurance
policies or commonality of coverage
under such policies;

(10) Commonality of drivers and other
employees;

(11) Continuation of carrier facilities
and other physical assets;

(12) Continuity or commonality of
nature and scope of operations,

including customers for whom
transportation is provided;

(13) Advertising, corporate name, or
other acts through which the company
holds itself out to the public;

(d) Evaluating factors. The Field
Administrator or Director may examine,
among other things, the company
management structures, financial
records, corporate filing records, asset
purchase or transfer and title history,
employee records, insurance records,
and any other information related to the
general operations of the entities
involved and factors in paragraph (c) of
this section.

(e) Effective dates. An order issued
under this section becomes the Final
Agency Order and is effective on the
21st day after it is served unless a
request for administrative review is
served and filed as set forth in
paragraph (g) of this section. Any motor
carrier, intermodal equipment provider,
broker, or freight forwarder that fails to
comply with any prohibition or
requirement set forth in an order issued
under this section is subject to the
applicable penalty provisions for each
instance of noncompliance.

(f) Commencement of proceedings.
The Field Administrator or Director may
commence proceedings under this
section by issuing an order that:

(1) Provides notice of the factual and
legal basis of the order;

(2) In the case of an out-of-service
order, identifies the operations
prohibited by the order;

(3) In the case of an order that
consolidates records maintained by
FMCSA, identifies the previous entity
and current or affiliated motor carriers,
intermodal equipment providers,
brokers, or freight forwarders whose
records will be consolidated;

(4) Provides notice that the order is
effective upon the 21st day after service;

(5) Provides notice of the right to
petition for administrative review of the
order and that a timely petition will stay
the effective date of the order unless the
Assistant Administrator orders
otherwise for good cause; and

(6) Provides notice that failure to
timely request administrative review of
the order constitutes waiver of the right
to contest the order and will result in
the order becoming a Final Agency
Order 21 days after it is served.

(g) Administrative review. A motor
carrier, intermodal equipment provider,
broker, or freight forwarder issued an
order under this section may petition for
administrative review of the order. A
petition for administrative review is
limited to contesting factual or
procedural errors in the issuance of the
order under review and may not be

submitted to demonstrate corrective
action. A petition for administrative
review that does not identify factual or
procedural errors in the issuance of the
order under review will be dismissed.
Petitioners seeking to demonstrate
corrective action may do so by
submitting a Petition for Rescission
under paragraph (h) of this section.

(1) A petition for administrative
review must be in writing and served on
the Assistant Administrator, Federal
Motor Carrier Safety Administration,
1200 New Jersey Ave. SE., Washington,
DC 20590-0001, Attention:
Adjudications Counsel, or by electronic
mail to FMCSA.Adjudication@dot.gov.
A copy of the petition for administrative
review must also be served on the Field
Administrator or Director who issued
the order, at the physical address or
electronic mail account identified in the
order.

(2) A petition for administrative
review must be served within 15 days
of the date the Field Administrator or
Director served the order issued under
this section. Failure to timely request
administrative review waives the right
to administrative review and constitutes
an admission of the facts alleged in the
order.

(3) A petition for administrative
review must include:

(i) A copy of the order in dispute; and

(ii) A statement of all factual and
procedural issues in dispute.

(4) If a petition for administrative
review is timely served and filed, the
petitioner may supplement the petition
by serving documentary evidence and/
or written argument that supports its
position regarding the procedural or
factual issues in dispute no later than 30
days from the date the disputed order
was served. The supplementary
documentary evidence or written
argument may not expand the issues on
review and need not address every issue
identified in the petition. Failure to
timely serve supplementary
documentary evidence and/or written
argument constitutes a waiver of the
right to do so.

(5) The Field Administrator or
Director must serve written argument
and supporting documentary evidence,
if any, in defense of the disputed order
no later than 15 days following the
period in which petitioner may serve
supplemental documentary evidence
and/or written argument in support of
the petition for administrative review.

(6) The Assistant Administrator may
ask the parties to submit additional
information or attend a conference to
facilitate administrative review.

(7) The Assistant Administrator will
issue a written decision on the request
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for administrative review within 30
days of the close of the time period for
the Field Administrator or the Director
to serve written argument and
supporting documentary evidence in
defense of the order, or the actual filing
of such written argument and
documentary evidence, whichever is
earlier.

(8) If a petition for administrative
review is timely served in accordance
with this subsection, the disputed order
is stayed, pending the Assistant
Administrator’s review. The Assistant
Administrator may enter an order
vacating the automatic stay in
accordance with the following
procedures:

(i) The Agency Official may file a
motion to vacate the automatic stay
demonstrating good cause why the order
should not be stayed. The Agency
Official’s motion must be in writing,
state the factual and legal basis for the
motion, be accompanied by affidavits or
other evidence relied on, and be served
on the petitioner and Assistant
Administrator.

(ii) The petitioner may file an answer
in opposition, accompanied by
affidavits or other evidence relied on.
The answer must be served within
10 days of service of the motion.

(ii1) The Assistant Administrator will
issue a decision on the motion to vacate
the automatic stay within 10 days of the
close of the time period for serving the
answer to the motion. The 30-day
period for review of the petition for
administrative review in paragraph
(g)(5) of this section is tolled from the
time the Agency Official’s motion to lift
a stay is served until the Assistant
Administrator issues a decision on the
motion.

(9) The Assistant Administrator’s
decision on a petition for administrative
review of an order issued under this
section constitutes the Final Agency
Order.

(h) Petition for rescission. A motor
carrier, intermodal equipment provider,

broker, or freight forwarder may petition
to rescind an order issued under this
section if action has been taken to
correct the deficiencies that resulted in
the order.

(1) A petition for rescission must be
made in writing to the Field
Administrator or Director who issued
the order.

(2) A petition for rescission must
include a copy of the order requested to
be rescinded, a factual statement
identifying all corrective action taken,
and copies of supporting
documentation.

(3) Upon request and for good cause
shown, the Field Administrator or
Director may grant the petitioner
additional time, not to exceed 45 days,
to complete corrective action initiated at
the time the petition for rescission was
filed.

(4) The Field Administrator or
Director will issue a written decision on
the petition for rescission within 60
days of service of the petition. The
written decision will include the factual
and legal basis for the determination.

(5) If the Field Administrator or
Director grants the request for
rescission, the written decision is the
Final Agency Order.

(6) If the Field Administrator or
Director denies the request for
rescission, the petitioner may file a
petition for administrative review of the
denial with the Assistant Administrator,
Federal Motor Carrier Safety
Administration, 1200 New Jersey Ave.
SE., Washington, DC 20590-0001,
Attention: Adjudication Counsel or by
electronic mail to
FMCSA.Adjudication@dot.gov. The
petition for administrative review of the
denial must be served and filed within
15 days of the service of the decision
denying the request for recession. The
petition for administrative review must
identify the disputed factual or
procedural issues with respect to the
denial of the petition for rescission. The
petition may not, however, challenge

the underlying basis of the order for
which rescission was sought.

(7) The Assistant Administrator will
issue a written decision on the petition
for administrative review of the denial
of the petition for rescission within 60
days. The Assistant Administrator’s
decision constitutes the Final Agency
Order.

(i) Other orders unaffected. If a motor
carrier, intermodal equipment provider,
broker, or freight forwarder subject to an
order issued under this section is or
becomes subject to any other order,
prohibition, or requirement of the
FMCSA, an order issued under this
section is in addition to, and does not
amend or supersede such other order,
prohibition, or requirement. A motor
carrier, intermodal equipment provider,
broker, or freight forwarder subject to an
order issued under this section remains
subject to the suspension and revocation
provisions of 49 U.S.C. 13905 for
violations of regulations governing their
operations.

(j) Inapplicability of subparts.
Subparts B, C, D, and E of this part,
except § 386.67, do not apply to this
section.

m 4. Amend Appendix A to part 386,
section IV, by redesignating paragraph
h. as paragraph i. and adding a new
paragraph h. to read as follows:

Appendix A to Part 386—Penalty
Schedule; Violations of Notices and
Orders

* * * * *

IV, * * *

h. Violation — Operating in violation of an
order issued under § 386.73. Penalty—Up to
$16,000 per day the operation continues after
the effective date and time of the out-of-
service order.

* * * * *

Issued on: April 18, 2012.
Anne S. Ferro,
Administrator.
[FR Doc. 2012—-10162 Filed 4-25-12; 8:45 am|
BILLING CODE P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service
9 CFR Parts 381 and 500
[Docket No. FSIS-2011-0012]

RIN 0583—-AD32

Modernization of Poultry Slaughter
Inspection

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is extending
the comment period for the proposed
rulemaking ‘“Modernization of Poultry
Slaughter Inspection”” and responding to
questions and addressing issues that
have been raised concerning the
proposed rule. The comment period was
scheduled to close on April 26, 2012.
During the comment period, a coalition
of consumer advocacy organizations and
two trade associations representing the
poultry industry asked that FSIS clarify
certain aspects of the proposed rule to
help inform their comments. This
document summarizes the issues raised
by these groups and FSIS’s response.
FSIS is also soliciting additional
comments on how it should implement
the final rule resulting from the
proposal and requesting available data
on any worker safety issues associated
with increased line speeds.

FSIS received a request to hold a
public technical meeting on the
proposed rule. FSIS does not believe
that such a meeting would be useful.
The Agency will, however, assess public
understanding of the proposed rule in
connection with its review and
evaluation of the comments submitted
and will respond as appropriate.

DATES: The proposed rule published
January 27, 2012 (77 FR 4408) is
extended. Comments are due May 29,
2012.

ADDRESSES: Comments may be
submitted by either of the following
methods:

o Federal eRulemaking Portal: This
Web site provides the ability to type
short comments directly into the
comment field on this Web page or
attach a file for lengthier comments. Go
to http://www.regulations.gov. Follow
the online instructions at that site for
submitting comments.

e Mail, including floppy disks or CD-
ROMs, and hand- or courier-delivered
items: Send to Docket Clerk, U.S.
Department of Agriculture (USDA),
FSIS, Docket Clerk, Patriots Plaza 3, 355
E. Street SW., 8—-163A, Mailstop 3782,
Washington, DC 20250-3700.
Instructions: All items submitted by
mail or electronic mail must include the
Agency name and docket number FSIS—
2011-0012. Comments received in
response to this docket will be made
available for public inspection and
posted without change, including any
personal information, to http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Dr.
Daniel Engeljohn, Assistant
Administrator, Office of Policy and
Program Development, FSIS, U.S.
Department of Agriculture, 1400
Independence Avenue SW.,
Washington, DC 20250-3700, (202) 720-
2709.

SUPPLEMENTARY INFORMATION:

Background

On January 27, 2012, FSIS published
a proposed rule, “Modernization of
Poultry Slaughter Inspection” (77 FR
4408). In that document, the Agency
proposed a new inspection system for
young chicken and turkey slaughter
establishments that would replace all of
the existing inspection systems except
for traditional inspection. Key elements
of the proposed new inspection system
include: (1) Requiring that
establishment personnel sort carcasses
and remove unacceptable carcasses and
parts before the birds are presented to
the FSIS carcass inspector; (2) reducing
the number of on-line carcass inspectors
to one; (3) permitting faster line speeds
than are permitted under the existing
inspection systems; and (4) replacing
the existing Finished Product Standards
(FPS) with a requirement that
establishments that operate under the
new inspection system maintain records
to document that the products resulting

from their slaughter operations meet the
definition of ready-to-cook poultry. In
addition to the proposed new inspection
system, FSIS also proposed changes that
would require, among other things, that
all establishments that slaughter poultry
other than ratites develop, implement,
and maintain written procedures to
prevent contamination of carcasses and
parts by enteric pathogens and fecal
material, and that they incorporate these
procedures into their HACCP plan or
sanitation standard operating
procedures (SOP) or other prerequisite
programs.

During the comment period for the
proposal, FSIS officials met with
representatives from a coalition of
consumer advocacy organizations and
two trade associations representing the
poultry industry. The consumer
advocacy coalition and one of the trade
associations had requested that FSIS
clarify certain aspects of the proposed
rule to inform their comments on the
proposal. Because the issues addressed
in these meetings may be relevant to the
development of comments from other
stakeholders, a brief summary of these
issues and the Agency’s response are
described below. The other trade
association requested that FSIS provide
additional information on how the
Agency intends to implement the
proposed new poultry inspection
system. The groups submitted written
questions to the Agency to consider
before each meeting. The issues raised
on implementation are summarized in a
separate section of this document that
outlines and requests comments on how
the Agency plans to implement the final
rule.

Summary of Issues Raised and FSIS
Response

In addition to the questions outlined
below, certain members of consumer
advocacy organizations requested that
FSIS hold a public technical meeting on
the proposed rule. FSIS is clarifying
certain aspects of the proposed rule in
this Federal Register notice and will
assess public understanding of the
proposed rule in connection with its
review and evaluation of the comments
submitted. The Agency will provide any
needed clarification if a final rule is
adopted.

Following is a summary of the issues
raised and FSIS’s response.
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1. Issues Raised by the Consumer
Advocacy Coalition

Comment: Why does FSIS believe that
it is preferable for plant employees to
sort carcasses?

FSIS response: Under the existing
inspection systems, on-line inspectors
conduct activities that do not have a
direct impact on public health. If the
proposal is finalized, and the
establishment conducts sorting
activities, the only birds presented to
the carcass inspector (CI) would be
those that are likely to pass inspection.
Therefore, the CI will be able to focus
on food safety-related activities, such as
verifying that carcasses affected by
septicemia or toxemia or contaminated
with visible fecal material do not enter
the chiller. For these reasons, the
Agency is proposing to remove certain
on-line inspection activities that are not
directly related to public health.

Comment: Is there any guarantee that
FSIS inspectors would be performing
more food safety-related activities under
the proposed new inspection system?

FSIS response: Yes, generally
inspectors would be performing more
food safety-related activities. There are
three important aspects of the proposed
rule that would allow FSIS inspectors to
conduct more food safety-related
activities. First, because the on-line CI
would not be responsible for sorting
carcasses for quality-related defects, the
amount of time that the CI spends
focusing on food safety-related activities
would increase. Second, under the
proposed new inspection system, the
offline verification inspector (VI) would
primarily conduct food safety-related
activities, such as verifying compliance
with HACCP and sanitation SOP
requirements and collecting product
samples. Third, because FSIS considers
contamination by enteric pathogens and
fecal contamination to be hazards that
are reasonably likely to occur, FSIS is
proposing to require that all
establishments that slaughter poultry
have written programs to address
sanitary dressing procedures, and that,
at a minimum, these procedures include
microbiological testing at pre-chill and
post-chill to monitor process control. In
addition to conducting verification
checks on carcasses, FSIS off-line
inspectors would be reviewing the
establishment’s records and test results
to verify that the establishment
maintains process control.

Comment: What type of training
would FSIS require for establishment
employees assigned to sort carcasses?

FSIS response: The proposed rule
does not prescribe training for
establishment employees. However, as

noted in the preamble to the proposed
rule, FSIS expects to convert the current
instructions that it provides to Agency
inspectors into guidance for industry to
use to train plant sorters (77 FR 4419).

Comment: What would establishment
employees be required to do as part of
their sorting activities?

FSIS response: Should the rule
become final, establishment sorters
would be required to identify carcasses
with septicemia/toxemia and other
condemnable conditions and to remove
them from the line before they reach the
CI. Establishment employees would also
need to conduct trimming and re-
processing before the birds reach the CIL

Comment: Will establishment
employees need to look inside the bird
as part of their sorting responsibilities?

FSIS response: Septicemic/toxemic
birds exhibit signs on the outside of the
carcass, so there is no need to look at
the viscera. The regulations that
prescribe conditions for condemnation
in 9 CFR 381.81-381.93 would still
apply. Establishment personnel would
need to conduct sorting activities to
address these condemnable conditions
before the birds reach the CI. The
conditions described in these
regulations can be readily identified by
examining the outside of the carcass.

Lesions on the viscera do not require
condemnation of the entire carcass
except for lesions associated with
visceral leukosis. The proposed rule
provides for a 300-bird inspection of
young chickens with the viscera (77
CFR 4421-4422). If the inspector finds
signs or symptoms associated with
visceral leukosis, then the entire flock
would be inspected for the disease. All
growers vaccinate birds for visceral
leukosis. Therefore, it is seen only on
rare occasions if the vaccine fails.

Comment: How does the proposed
rule address other consumer protection
(OCP) issues, such as digestive tract
contents found on products, that may
affect internal parts of the carcass?

FSIS response: There is a difference
between fecal material and ingesta as
digestive tract contents. We have no
evidence to show that ingesta carries the
same microbes as fecal contamination.
Under the proposal, FSIS would enforce
OCP processing defects that are
associated with digestive tract contents,
other than fecal contamination, in
enforcing the ready-to-cook (RTC)
poultry standard.

Comment: Where would the
establishment’s critical control point
(CCP) for visible fecal contamination be
located?

FSIS response: FSIS does not
prescribe where establishments must
locate CCPs. The CI would be located

before the chiller. Visible fecal
contamination would need to be
removed before the carcass is presented
to the CI. The VI would be conducting
verification checks for fecal
contamination off-line. If the VI detects
fecal contamination offline, the plant
has exceeded the zero tolerance for
visible fecal contamination.

The present inspection system is
similar to the proposed system in that
there are inspectors located upstream,
and zero tolerance is enforced at a point
at final wash, before the carcass enters
the chiller. However, under the
proposed new system the CI is more
likely to observe visible fecal
contamination because the carcasses
would be free from animal diseases and
trim and processing defects.

Comment: Under the proposed rule,
can FSIS take regulatory action
throughout the entire dressing process?

FSIS Response: The proposed rule
would require that establishments
develop, implement, and maintain
procedures to address contamination by
enteric pathogens and fecal material
throughout the entire slaughter and
dressing process. Through inspection
activities, FSIS would ensure that the
establishment’s procedures are effective,
and the Agency would take appropriate
regulatory action when necessary.

Comment: Would there be an
approval process for the establishment’s
procedures to prevent contamination
with enteric pathogens and fecal
material?

FSIS response: There would be no
pre-approval of an establishment’s
procedures. However, establishments
would need to ensure that their
procedures for preventing
contamination are effective. To verify
that an establishment’s procedures are
effective, FSIS would consider: (1) The
microbiological data that the
establishment would be required to
collect pre-chill and post-chill to
demonstrate process control; (2)
presence of visible fecal contamination;
and (3) FSIS sampling results for
Salmonella and Campylobacter.

Comment: What was the basis for the
baseline sampling numbers presented in
the preamble to the proposed rule (74
FR 4442)?

FSIS response: The estimates for
sampling come from the economic
analysis and reflect what we estimate to
be the amount of sampling that plants
would conduct if the proposed rule is
adopted by the Agency. We are not
proposing to prescribe how often
establishments must test.
Establishments would need to
determine the frequency and type of
sampling that would be sufficient to
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demonstrate that they are maintaining
process control.

Comment: Why is FSIS not mandating
a frequency for testing?

FSIS response: As stated in the
preamble to the proposed rule, FSIS is
proposing to require that an
establishment’s sampling frequency be
adequate to monitor the effectiveness of
its process control for enteric pathogens
(77 FR 4428). The frequency with which
establishments would need to conduct
such testing would depend on a number
of factors, including their production
volume, the source of their flocks, their
slaughter and dressing process, and the
consistency of their microbial test
results over time. Because the testing
frequency would be an integral part of
an establishment’s HACCP system
verification procedures, establishments
would need to collect and maintain data
to demonstrate that their testing
frequency is adequate to verify the
effectiveness of their process control
procedures.

Comment: Why did the Agency
propose two points for microbiological
testing instead of three?

FSIS response: As noted in the
preamble to the proposed rule, FSIS had
considered requiring testing at three
points in the process, i.e., re-hang, pre-
chill and post-chill (77 FR 4428). The
proposed rule provides for testing at
pre-chill and post-chill because the
Agency tentatively concluded that
verification testing conducted at these
two points would provide the evidence
establishments need to verify that their
process control measures are effective in
preventing carcasses from becoming
contaminated with pathogens. In the
preamble to the proposed rule, the
Agency explained that it considered
requiring a third verification test at the
re-hang position to monitor the
incoming load of pathogens but
tentatively decided that it was not
necessary to impose the additional costs
that would be associated with testing at
this point (77 FR 4428). FSIS also
considered requiring only one
verification test at any position along
the production line to provide
maximum flexibility but concluded this
approach may not be sufficient to
monitor the effectiveness of an
establishment’s procedures to prevent
contamination throughout the slaughter
and dressing operation. The Agency
requests comments on these
alternatives.

Comment: Can CI inspectors stop or
slow the line?

FSIS response: If the CI observes a
condemnable condition, either food
safety or generalized OCP condition
requiring condemnation of the entire

carcass, the CI would be authorized to
stop the line to prevent such carcasses
from entering the chiller. The CI would
communicate the findings to the VI and
inspector-in-charge (IIC). The IIC would
consider available data to reset the line
speed. Line speed would be determined
by IIC’s assessment of the frequency of
carcass defects identified by the CI and
the VI and the plant’s control of its
processes.

Comment: Would offline inspectors
be available to visually inspect carcasses
under the proposed new system.

FSIS response: The off-line VI would
be checking carcasses to verify that they
do not contain food safety-related
contamination or defects.

Comment: How many HACCP
verification activities would occur
under the new system versus the old
system?

FSIS Response: HACCP and sanitation
verification activities would be a higher
fraction of inspection activities under
the proposed new inspection system as
the Agency reduces its focus on quality
and other OCP defects.

Comment: What is the relationship
between the ready-to-cook (RTC)
poultry standard in the proposed rule
and the existing Finished Product
Standards (FPS)?

FSIS response: Poultry products that
comply with the FPS meet the
definition of RTC poultry under the
existing regulations; i.e., they are
suitable for cooking without the need
for further processing. The FPS have
been in place for many years and were
used to inform the OCP standards in the
HIMP pilot. These OCP standards reflect
OCP performance in establishments
before HIMP. Establishments operating
under HIMP maintained OCP defect
levels that average about half the
corresponding OCP performance
standards. Therefore, FSIS has
determined that it is not necessary to
require that establishments operating
under the proposed new inspection
system meet prescriptive OCP
performance standards in order to
produce RTC poultry. Under the
proposed rule, establishments operating
under the proposed new inspection
system would have the flexibility to
implement the process controls that
they have determined would best allow
them to produce RTC poultry.

Comment: What happens to the
carcasses and parts that are rejected by
the plant?

FSIS response: All regulations that
apply to condemned carcasses/parts
would still apply under the new
inspection system, e.g., denaturing and
diverting away from human food. The
off-line VI would verify that the plant is

properly disposing of inedible and
condemned carcasses and parts.

Comment: For OCP defects under
HIMP, there is a moving window in
which there is non-compliance if the
plant exceeds OCP standards. What
about under the proposed rule?

FSIS response: The Agency is moving
away from using the moving window to
meet OCP performance standards.
Under the proposed rule, establishments
would determine how they would
document that they are producing RTC
poultry. The Agency is not prescribing
where or how establishments would
address OCP defects.

Comment: If establishments under the
proposed new inspection system are
permitted to increase the line speed,
would the CI continue to detect
problems?

FSIS response: Analysis of HIMP data
shows that CIs are able to detect fecal
contamination and septicemia/toxemia
at line speeds of up to 175 birds per
minute (bpm) for young chickens.

Comment: Did the Agency consider
the effects of faster line speeds on
worker safety?

FSIS response: FSIS did consider
potential effects on safety. The Agency
is prepared to address worker safety
within the bounds of its regulatory
authority and will coordinate with the
Occupational Safety and Health
Administration (OSHA) as the
regulatory process moves forward. The
National Institute for Occupational
Safety and Health (NIOSH) study
described in the proposed rule is a start
to determine what the current baseline
performance indicators for worker safety
in plants are before an increase in line
speeds. We will use the NIOSH
assessment tool and consider ways that
we can supplement the NIOSH study.
We are interested in comments on the
effects of line speed and worker safety.

Comment: Why did the Agency
propose to reduce the length of the CI
inspection station so that there is no
room for a helper?

FSIS response: Helpers are necessary
under the existing inspection systems
because the inspectors are sorting, and
the birds have more defects. The
proposed rule does not preclude an
establishment from assigning a helper,
but because the birds presented to the
CI would have fewer defects, there is no
need for a helper. Therefore, under the
proposed rule, the requirement for the
helper stand at the inspection CI
inspection station would be removed.

Comment: The Salmonella results in
the HIMP report compare HIMP plants
with comparison plants. How many of
the HIMP plants, and how many of the
comparison plants, had received
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waivers for on-line reprocessing (OLR)
in each year since the HIMP pilot
began? Is it possible that OLR was
responsible for lower Salmonella
positive rates?

FSIS response: Before November
2011, FSIS did not track the date of
implementation of approved waivers for
OLR systems. In November 2011, all
establishments with existing waivers
were required to participate in the
Salmonella Initiative Project (SIP) or
forfeit their waivers. FSIS is able to
track the dates that OLR waivers were
implemented under SIP. Based on
information obtained under SIP, as of
March 2011, 15 of the 20 HIMP plants
had waivers for OLR (75%), and 61 of
the 64 comparison plants had waivers
for OLR (95.3%).

2. Issues Raised by the Trade
Association

Comment: Can FSIS clarify how
visible fecal contamination would be
handled under the new poultry
inspection system?

FSIS response: An important aspect of
the proposed rule is the provision that
requires that all poultry establishments
develop procedures to prevent fecal
contamination and contamination by
enteric pathogens throughout the entire
process and not just cleaning up the
birds at the end of the process. These
written procedures would need to be
incorporated into the HACCP system.
Therefore, FSIS would not just be
checking at the end of the line to verify
that the establishment’s procedures for
preventing contamination are effective.
FSIS would be conducting verification
activities throughout the entire process
to assess whether the process is in
control, including proper
implementation and effective corrective
actions. Findings of fecal contamination
throughout the process would indicate a
lack of process control. The proposed
rule also requires that all poultry
slaughter establishments have
procedures to prevent carcasses with
visible fecal contamination from
entering the chiller, and that they
incorporate these procedures into their
HACCP system. FSIS would consider
these procedures to be ineffective if a
contaminated carcass entered the
chiller.

Comment: How were the line speeds
referenced in the proposed rule
determined? Do you have any additional
data on how maximum line speeds for
turkey plants were determined?

FSIS response: The line speeds were
based on our experience under HIMP.
We are interested in comments and data
on the proposed line speeds.

Comment: What are the expectations
for validation under the proposed rule,
particularly for the proposed changes to
the time and temperature chilling
requirements?

FSIS response: The validation
requirement under the proposed rule
would be the same as what is required
under the existing regulations (9 CFR
417.4(a)). There would not be any
special validation requirement under
the new poultry slaughter rule.

Comment: Should establishments
continue to apply for SIP waivers if they
are interested in pursuing new
technologies in their slaughter
operations, or should they wait until
FSIS issues a final rule on the new
poultry inspection system?

FSIS response: Establishments should
continue to request waivers of
regulations that impact slaughter
operations, such as OLR and alternative
chilling procedures, if they are
interested in operating under such
waivers. Existing SIP waivers would
continue until FSIS implements the
final rule. If a waiver is not addressed
in any final rule resulting from this
proposal, then it would remain in effect
until another final rule is published.

Comment: What is pre-chill? When
would the pre-chill testing occur? Is
post-chill testing supposed to be
conducted after the final intervention?

FSIS response: Pre-chill occurs just
before the chilling operation, at the end
of the evisceration process. The pre-
chill testing is intended to monitor the
effectiveness of all process controls up
to the point of the chilling operation.
Therefore, pre-chill testing should be
conducted before the chiller, at the end
of the evisceration process. Post-chill
testing would be at the same point in
the process as it is now for FSIS
Salmonella and Campylobacter
verification testing, that is, after all
interventions.

Comment: What would the
parameters for faster or slower line
speeds be?

FSIS response: The on-line inspector
would be authorized to stop the line to
prevent adulterated carcasses from
entering the chiller. The IIC would be
authorized to slow the line. This is the
same as in current HIMP and non-HIMP
establishments. The on-line CI and off-
line VI would communicate and inform
the IIC if they observe excessive food
safety or non-food safety- related
defects, and the IIC would assess the
need to reduce the line speed or take
other appropriate measures.

Comment: If the final rule becomes
effective, would plants be able to start
running at the faster line speeds right

away or would there be a gradual
increase in line speeds?

FSIS response: To operate at faster
line speeds, plants would need to
comply with all of the requirements in
any final rule that results from this
rulemaking. The establishment’s
maximum line speed would depend on
the ability of the establishment to
maintain process control, and whether
conditions are affecting the ability of the
CI to properly inspect.

Implementation of the Proposed New
Inspection System

1. Proposed Implementation Approach

In the preamble to the proposed rule,
FSIS invited interested persons to
submit comments on how the Agency
should implement the new poultry
inspection system if it finalizes the
proposed rule. The Agency specifically
requested comment on whether it
should phase-in the implementation of
the final rule to provide additional time
for small and very small establishments
to adjust their operations to comply
with the new requirements (77 FR
4408). The Agency also requested
comments on how it can make the
phased implementation most effective.
In this document, FSIS is providing
additional information on how it
intends to implement the new poultry
inspection system to solicit more
focused comments on this issue.

The Agency has tentatively decided
that if it finalizes the proposed rule, it
would then provide a time period in
which all young chicken and turkey
slaughter establishments would have an
opportunity to contact the Agency to
indicate whether they are interested in
operating under the proposed new
inspection system. Those
establishments that choose to operate
under the new inspection system would
then inform the Agency concerning
when they wish to begin implementing
the new inspection system in their
facilities. The Agency is considering
giving establishments six months to
decide whether they would operate
under the new inspection system and
up to 3 years to switch to the new
system. FSIS requests comments on this
proposed implementation approach and
the proposed time periods.

2. Issues Raised on Implementation

Comment: How would the district
offices direct their resources to
implement the final rule?

FSIS response: The FSIS
implementation plan would be
coordinated from headquarters through
the districts to ensure resource
availability and fair and equitable
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implementation across all interested
establishments.

Comment: Does the Agency anticipate
making additional resources available to
implement a final rule, even if only on
a temporary basis?

FSIS response: As discussed in the
preamble to the proposed rule, there
would be two consumer safety inspector
(CSI) positions for every slaughter
evisceration line assigned to
establishments that choose to adopt the
new poultry slaughter inspection
system, one CI and one VI (77 FR 4421—
4422). This represents a reduction in the
number of inspectors because under the
existing system, inspectors conduct
sorting activities. At this time, the
Agency does not anticipate that
additional resources would be needed to
implement the new poultry inspection
system but would make additional
resources available, such as guidance for
industry and training to FSIS inspectors,
as needed to ensure smooth
implementation of the final rule.

Comment: In the preamble to the
proposed rule, the Agency estimated
that 219 poultry slaughter
establishments would choose to operate
under the proposed new inspection
system. How does the Agency intend to
implement the proposed new system in
all 219 establishments in a smooth and
fair manner?

FSIS Response: The Agency is
interested in comments on the
implementation phase-in and would use
comments to inform implementation
planning, including strategies for
recruitment, staffing, training, and other
actions needed to ensure FSIS readiness
to implement the proposed rule in an
efficient and fair manner. The Agency
intends to begin implementing the
proposed NPIS when it finalizes the
rule. However, implementation would
not take place at all eligible plants at the
same time. It would be phased in over
time to ensure proper FSIS inspection
force readiness to successfully
implement the new system.

Comment: How does the Agency
intend to train inspectors in the new
inspection system and familiarize them
with the new requirements?

FSIS response: Inspectors assigned to
work in poultry slaughter
establishments converting to the
proposed new inspection system would
receive training on the new system
before the establishments they are
assigned to convert to the new system.
The Agency is considering various
approaches to ensure effectiveness and
uniformity in its workforce training.

Comment: Is the Agency planning to
provide any type of standardized
programs to assist in training the

establishment sorters in disease
recognition and disposition for
trimmable defects or is this
responsibility being left up to the
establishments?

FSIS response: As noted in the
preamble to the proposed rule, FSIS
plans to convert the current instructions
that it provides to Agency inspectors
into guidance for industry to use to train
plant sorters.

Comment: Does the Agency anticipate
developing a framework by which
establishments or inspectors can receive
quick and consistent clarification on
requirements or feedback on
inspectional decisions from
headquarters?

FSIS response: The Agency would
continue to provide technical support to
its workforce and industry through its
standard channels. For example, FSIS
would continue to encourage referring
questions to its Policy Development
Division through askFSIS at http://
askfsis.custhelp.com or by telephone at
1-800-233-3935. The Agency would
develop appropriate instructions to
inspectors as well as appropriate
compliance guides.

Worker Safety Issues

FSIS’s direct legal authority with
respect to regulating working conditions
extends only to inspection personnel.
The Department of Labor’s OSHA is the
lead Federal agency responsible for
establishment worker safety issues.
However, FSIS recognizes the
importance of establishment worker
safety and is interested in additional
information about the potential
intersection of increased line speeds
and worker safety.

As noted in the preamble to the
proposed rule, FSIS has asked NIOSH to
evaluate the effects of increased line
speed by collecting data from one to five
non-HIMP plants that requested waivers
from line speed restrictions under the
Salmonella Initiative Project (SIP) (77
FR 4422). NIOSH expressed its
willingness to evaluate the effects of
increased production volume on
employee health, with a focus on
musculoskeletal disorders and acute
traumatic injuries. NIOSH will prepare
a report based on its findings of short-

, intermediate-, and long-term effects
from the process modifications. We
expect that the NIOSH report will also
make recommendations to the Agency
as appropriate. FSIS, in collaboration
with OSHA, will consider the available
data on employee effects collected from
NIOSH activities when implementing
the final rule resulting from the
proposal.

To facilitate further evaluation of this
issue, FSIS requests specific comments
on the effects of increased line speeds
and production volume on worker
safety. The Agency is particularly
interested in comments on the
availability of records or studies that
contain data that NIOSH may be able to
use to assist the Agency in analyzing the
effects of increased line speed on the
safety and health of employees
throughout the establishment, including
effects prior to and following the
evisceration line. The Agency is
interested in the availability of records
and studies that include documentation
on employees’ work, injuries, and
illnesses, as well as plant production,
both before and after establishments
made changes to their operations to
increase production volume. Such
records and studies include, but are not
limited to:

e Human resources and payroll data
for all employees on hours worked per
year, department, job title, hire date,
separation date, and position
responsibilities;

e OSHA logs, workers’ compensation
claims, first reports of injury or illness,
dispensary logs and records, and other
injury or illness narratives for all
employees; and

¢ Daily production hours;

¢ Results of ergonomic or industrial
engineering studies, such as time-and-
motion analyses that document the
actual pace of work or physical stresses
on workers; and

¢ Any self-assessments of worker
safety conducted by establishments.

Comments on this issue should
describe the type of data available,
whether the data are available in an
electronic or paper format, where the
records are maintained, (e.g., at the
establishment or at corporate
headquarters), and any other
information that can be used to assess
the utility of the data. The comments
should provide information, including
contact information, on how FSIS or
NIOSH can gain access to the data or
studies.

In addition, FSIS will continue its
collaboration with NIOSH and OSHA,
developing guidance materials on
measures that establishments could
adopt and implement to promote and
better ensure worker safety. To facilitate
the development of such guidance, FSIS
requests comments on best practices
and other measures that establishments
can take to protect workers throughout
the plant, including possible protective
factors such as increasing the size of the
workforce, rotating assignments,
increased automation, or improved tools
and techniques.
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Additional Public Notification

FSIS will announce the availability of
this Federal Register notice on-line
through the FSIS Web page located at
http://www.fsis.usda.gov/regulations & _
policies/Proposed Rules/index.asp.

FSIS also will make copies of this
Federal Register publication available
through the FSIS Constituent Update,
which is used to provide information
regarding FSIS policies, procedures,
regulations, Federal Register notices,
FSIS public meetings, and other types of
information that could affect or would
be of interest to our constituents and
stakeholders. The Update is
communicated via Listserv, a free email
subscription service consisting of
industry, trade, and farm groups,
consumer interest groups, allied health
professionals, scientific professionals,
and other individuals who have
requested to be included. The Update
also is available on the FSIS Web page.
Through Listserv and the Web page,
FSIS is able to provide information to a
much broader, more diverse audience.

In addition, FSIS offers an email
subscription service which provides
automatic and customized access to
selected food safety news and
information. This service is available at
http://www.fsis.usda.gov/
news & events/email subscription/.
Options range from recalls to export
information to regulations, directives
and notices. Customers can add or
delete subscriptions themselves, and
have the option to password protect
their accounts.

Done in Washington, DC on April 23, 2012.
Alfred V. Almanza,
Administrator.
[FR Doc. 2012-10111 Filed 4-25-12; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF JUSTICE

28 CFR Part 16
[CPCLO Order No. 008-2012]

Privacy Act of 1974; Implementation

AGENCY: Bureau of Prisons, Department
of Justice.
ACTION: Notice of proposed rulemaking.

SUMMARY: In the Federal Register, the
Bureau of Prisons (Bureau or BOP), a
component of the Department of Justice,
has published a notice of a revised
Privacy Act system of records, Inmate
Central Records System (JUSTICE/BOP-
005). In this notice of proposed
rulemaking, the Bureau proposes to
amend its Privacy Act regulations for
the Inmate Central Records System

(JUSTICE/BOP-005) by now exempting
this system from subsections (c)(3) and
(4); (d); (e)(1), (2), (3), (4)(G), (H), and (I},
(5), and (8); (f); and (g) of the Privacy
Act of 1974 pursuant to 5 U.S.C. 552a(j)
and (k) for the reasons set forth in the
following text. The exemptions are
necessary to avoid interference with the
law enforcement and functions and
responsibilities of the Bureau.

Public comment is invited.

DATES: Comments must be received by
May 29, 2012.

ADDRESSES: Address all comments to
the Privacy Analyst, Office of Privacy
and Civil Liberties, National Place
Building, Suite 1000, Washington, DC
20530, or by facsimile 202-307-0693.
To ensure proper handling, please
reference the CPCLO Order number in
your correspondence. You may review
an electronic version of the proposed
rule at http://www.regulations.gov. You
may also submit a comment via the
Internet by using the comment form for
this regulation at http://
www.regulations.gov. Please include the
CPCLO Order number in the subject
box.

Please note that the Department is
requesting that electronic comments be
submitted before midnight Eastern
Standard Time on the day the comment
period closes because http://
www.regulations.gov terminates the
public’s ability to submit comments at
that time. Commenters in time zones
other than Eastern Standard Time may
want to consider this so that their
electronic comments are received. All
comments sent via regular or express
mail will be considered timely if
postmarked on the day the comment
period closes.

Posting of Public Comments: Please
note that all comments received are
considered part of the public record and
made available for public inspection
online at http://www.regulations.gov
and in the Department’s public docket.
Such information includes personally
identifying information (such as name,
address, etc.,) voluntarily submitted by
the commenter.

If you want to submit personally
identifying information (such as your
name, address, etc.) as part of your
comment, but do not want it to be
posted online or made available in the
public docket, you must include the
term “PERSONALLY IDENTIFYING
INFORMATION” in the first paragraph
of your comment. You must also place
all the personally identifying
information you do not want posted
online or made available in the public
docket in the first paragraph of your

comment and identify what information
you want redacted.

If you want to submit confidential
business information as part of your
comment, but do not want it to be
posted online or made available in the
public docket, you must include the
term “CONFIDENTIAL BUSINESS
INFORMATION” in the first paragraph
of your comment. You must also
prominently identify confidential
business information to be redacted
within the comment. If a comment has
so much confidential business
information that it cannot be effectively
redacted, all or part of that comment
may not be posted online or made
available in the public docket.

Personally identifying information
and confidential business information
identified and located as set forth above
will be redacted and the comment, in
redacted form, will be posted online and
placed in the Department’s public
docket file. Please note that the Freedom
of Information Act applies to all
comments received. If you wish to
inspect the agency’s public docket file
in person by appointment, please see
the FOR FURTHER INFORMATION CONTACT
paragraph.

FOR FURTHER INFORMATION CONTACT: C.
Darnell Stroble, Attorney-Advisor,
Federal Bureau of Prisons, 202-514—
9180.

SUPPLEMENTARY INFORMATION: In the
Notice section of today’s Federal
Register, the Bureau published a revised
Privacy Act system of records notice,
Inmate Central Records System
(JUSTICE/BOP-005). This system assists
the Attorney General and the Bureau of
Prisons in meeting statutory
responsibilities for the safekeeping, care
and custody of incarcerated persons. It
serves as the primary record system on
these individuals and includes
information critical to the continued
safety and security of federal prisons
and the public.

In this rulemaking, the Bureau
proposes to exempt this Privacy Act
system of records from certain
provisions of the Privacy Act pursuant
to 5 U.S.C. 552a(j) and (k). Although this
system of records was previously
exempt from certain provisions of the
Privacy Act pursuant to 5 U.S.C.
552a(j)(2), the Bureau is seeking
additional exemptions pursuant to 5
U.S.C. 552a(j)(2), adding exemptions
pursuant to 5 U.S.C. 552a(k), and
consolidating the exemptions together
in one location of the Code of Federal
Register. Therefore, the proposed rule
seeks to delete all references of the
Inmate Central Records System
(JUSTICE/BOP-005) from paragraphs (a)
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and (b) of 28 CFR 16.97 and replace
paragraphs (j) and (k) of 28 CFR 16.97
with new exemption language as set
forth in the following text.

Regulatory Flexibility Act

This proposed rule relates to
individuals, as opposed to small
business entities. Pursuant to the
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601-612,
therefore, the proposed rule will not
have a significant economic impact on
a substantial number of small entities.

Small Entity Inquiries

The Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996, 5 U.S.C. 601 et seq., requires the
Bureau to comply with small entity
requests for information and advice
about compliance with statutes and
regulations within Bureau jurisdiction.
Any small entity that has a question
regarding this document may contact
the person listed in FOR FURTHER
INFORMATION CONTACT. Persons can
obtain further information regarding
SBREFA on the Small Business
Administration’s Web page at http://
archive.sba.gov/advo/laws/sbrefa.html.

Paperwork Reduction Act

The Paperwork Reduction Act of
1995, 44 U.S.C. 3507(d), requires that
the BOP consider the impact of
paperwork and other information
collection burdens imposed on the
public. There is no current or new
information collection requirement
associated with this proposed rule. The
records that are contributed to the
Inmate Central Records system would
be created in any event by law
enforcement entities and their sharing of
this information electronically will not
increase the paperwork burden on the
public.

Unfunded Mandates

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, 109 Stat. 48, requires
Federal agencies to assess the effects of
certain regulatory actions on State,
local, and tribal governments, and the
private sector. UMRA requires a written
statement of economic and regulatory
alternatives for proposed and final rules
that contain Federal mandates. A
“Federal mandate” is a new or
additional enforceable duty, imposed on
any State, local, or tribal government, or
the private sector. If any Federal
mandate causes those entities to spend,
in aggregate, $100 million or more in
any one year the UMRA analysis is
required. This proposed rule would not
impose Federal mandates on any State,

local, or tribal government or the private
sector.

List of Subjects in 28 CFR Part 16

Administrative practices and
procedures, Courts, Freedom of
Information Act, Government in the
Sunshine Act, and the Privacy Act.

Pursuant to the authority vested in the
Attorney General by 5 U.S.C. 552a and
delegated to me by Attorney General
Order 2940-2008, it is proposed to
amend 28 CFR Part 16 as follows:

PART 16—[AMENDED]

1. The authority citation for part 16
continues to read as follows:

Authority: 5 U.S.C. 301, 552, 552a,
552b(g), 553; 18 U.S.C. 4203(a)(1); 28 U.S.C.
509, 510, 534; 31 U.S.C. 3717, 9701.

Subpart E—Exemption of Records
Systems Under the Privacy Act

2. Section 16.97 is amended to delete
all references to “Inmate Central Record
System (JUSTICE/BOP-005)"" from
paragraphs (a) and (b) and replace (j)
and (k) with the following:

§16.97 Exemption of Bureau of Prisons
Systems—Ilimited access.
* * * * *

(j) The following system of records is
exempt pursuant to 5 U.S.C. 552a(j) and
(k) from subsections (c)(3) and (4); (d);
(e)(1), (2), (3), (4)(G), (H), and (1), (5), (8);
(f); and (g): The Inmate Central Records
System (JUSTICE/BOP-005).

(k) These exemptions apply only to
the extent that information in this
system is subject to exemption pursuant
to 5 U.S.C. 552a(j)(2) and/or (k)(2).
Where compliance would not appear to
interfere with or adversely affect the law
enforcement process, and/or where it
may be appropriate to permit
individuals to contest the accuracy of
the information collected, the applicable
exemption may be waived, either
partially or totally, by the BOP.
Exemptions from the particular
subsections are justified for the
following reasons:

(1) From subsection (c)(3), the
requirement that an accounting be made
available to the named subject of a
record, because this system is exempt
from the access provisions of subsection
(d). Also, because making available to a
record subject the accounting of
disclosures from records concerning
him/her would specifically reveal any
investigative interest in the individual.
Revealing this information may thus
compromise ongoing law enforcement
efforts, as well as efforts to identify and
defuse any potential acts of terrorism.
Revealing this information may also

permit the record subject to take
measures to impede the investigation,
such as destroying evidence,
intimidating potential witnesses, or
fleeing the area to avoid the
investigation.

(2) From subsection (c)(4) notification
requirements because this system is
exempt from the access and amendment
provisions of subsection (d).

(3) From subsections (d)(1), (2), (3),
and (4), because these provisions
concern individual access to and
amendment of records, compliance with
which could jeopardize the legitimate
correctional interests of safety, security,
and good order of prison facilities; alert
the subject of a suspicious activity
report of the fact and nature of the
report and any underlying investigation
and/or the investigative interest of the
BOP and other law enforcement
agencies; interfere with the overall law
enforcement process by leading to the
destruction of evidence, improper
influencing of witnesses, and/or flight of
the subject; possibly identify a
confidential source or disclose
information which would constitute an
unwarranted invasion of another’s
personal privacy; reveal a sensitive
investigative or intelligence technique;
or constitute a potential danger to the
health or safety of law enforcement
personnel, confidential informants, and
witnesses. Although the BOP has rules
in place emphasizing that records
should be kept up to date, requirement
of amendment of these records would
interfere with ongoing law enforcement
activities and impose an impossible
administrative burden by requiring
investigations, analyses, and reports to
be continuously reinvestigated and
revised.

(4) From subsection (e)(1) because it
is not always possible to know in
advance what information is relevant
and necessary for the proper
safekeeping, care, and custody of
incarcerated persons, and for the proper
security and safety of federal prisons
and the public. In addition, to the extent
that the BOP may collect information
that may also be relevant to the law
enforcement operations of other
agencies, in the interests of overall,
effective law enforcement, such
information should be retained and
made available to those agencies with
such relevant responsibilities.

(5) From subsections (e)(2) because
the nature of criminal investigative and
correctional activities is such that vital
information about an individual can be
obtained from other persons who are
familiar with such individual and his/
her activities. In such investigations and
activities, it is not feasible to rely solely
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upon information furnished by the
individual concerning his/her own
activities since it may result in
inaccurate information and compromise
ongoing criminal investigations or
correctional management decisions.

(6) From subsections (e)(3) because in
view of BOP’s operational
responsibilities, the application of this
provision would provide the subject of
an investigation or correctional matter
with substantial information which may
in fact impede the information gathering
process or compromise ongoing
criminal investigations or correctional
management decisions.

(7) From subsections (e)(4)(G) and (H)
because this system is exempt from the
access provisions of subsection (d)
pursuant to subsections (j) and (k) of the
Privacy Act.

(8) From subsection (e)(4)(I) because
publishing further details regarding
categories of sources of records in the
system would compromise ongoing
investigations, reveal investigatory
techniques and descriptions of
confidential informants, or constitute a
potential danger to the health or safety
of law enforcement personnel.

(9) From subsection (e)(5) because in
the collection and maintenance of
information for law enforcement
purposes, it is impossible to determine
in advance what information is
accurate, relevant, timely, and complete.
Data which may seem unrelated,
irrelevant or incomplete when collected
may take on added meaning or
significance during the course of an
investigation or with the passage of
time, and could be relevant to future
law enforcement decisions. In addition,
because many of these records come
from the courts and other state and local
criminal justice agencies, it is
administratively impossible for them
and the Bureau to ensure compliance
with this provision. The restrictions of
subsection (e)(5) would restrict and
delay trained correctional managers
from timely exercising their judgment in
managing the inmate population and
providing for the safety and security of
the prisons and the public.

(10) From subsection (e)(8), because to
require individual notice of disclosure
of information due to a compulsory
legal process would pose an impossible
administrative burden on BOP and may
alert subjects of investigations, who
might otherwise be unaware, to the fact
of those investigations.

(11) From subsection (f) to the extent
that this system is exempt from the
provisions of subsection (d).

(12) From subsection (g) to the extent
that this system is exempted from other
provisions of the Act.

Dated: April 18, 2012.
Nancy C. Libin,

Chief Privacy and Civil Liberties Officer,
United States Department of Justice.

[FR Doc. 2012—9774 Filed 4-25-12; 8:45 am]|
BILLING CODE 4410-05-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2012-0072]
RIN 1625-AA00

Safety Zone; Jet Express Triathlon,
Sandusky Bay, Lake Erie, Lakeside,
OH

AGENCY: Coast Guard, DHS.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a temporary safety zone on the
waters of Lake Erie in the vicinity of
East Harbor State Park, OH, from 8 a.m.
until 10 a.m. on September 9, 2012. This
proposed safety zone is intended to
restrict vessels from portions of Lake
Erie during the Jet Express Triathlon.
This proposed safety zone is necessary
to protect participants, spectators and
vessels from the hazards associated with
triathlon event.

DATES: Comments and related materials
must be received by the Coast Guard on
or before May 29, 2012.

ADDRESSES: You may submit comments
identified by docket number USCG—
2012—-0072 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or email ENS Benjamin Nessia,

Response Department, Marine Safety
Unit Toledo, Coast Guard; telephone
(419) 418-6040, email
Benjamin.B.Nessia@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-366—-9826.
SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2012-0072),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail or
hand delivery, but please use only one
of these means. If you submit a
comment submitted online via
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an email address,
or a telephone number in the body of
your document so that we can contact
you if we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rule” and insert
“USCG-2012-0072" in the “Keyword”
box. If you submit your comments by
mail or hand delivery, submit them in
an unbound format, no larger than 8-
by 11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.
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Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2012—
0072 and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008 issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting, but you may submit a request
for one using one of the four methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

The organization Endurance Sports
Productions is sponsoring a triathlon: A
bike, swim and run event. The swim
portion of the event will take place in
Lake Erie. The participants will begin by
jumping off the ferry boat JET EXPRESS
II at the designated position, then swim
to the dedicated position on shore. This
swim portion will take place on
September 9, 2012 at approximately
8 a.m. and will last about an hour. The
Captain of the Port Detroit has
determined that the swim portion of the
event will pose certain public hazards.
Such hazards include obstructions to
the waterway that may cause marine
casualties and vessels colliding with
swimmers that may cause death or
serious bodily harm.

Discussion of Proposed Rule

With aforementioned hazards in
mind, the Captain of the Port Detroit

believes that a temporary safety zone is
necessary to ensure the safety of
participants and vessels during the
practice, the half triathlon, and the
triathlon events. This proposed
temporary safety zone would be
effective and enforced from 8 a.m. until
10 a.m. on September 9, 2012. The
safety zone would encompass all waters
of Lake Erie within a direct line from
41-33'-49” N, 082—47-8" W to 41-33"-
25” N, 82—48"—8” W and 15 yards on
either side of direct line. All geographic
coordinates are North American Datum
of 1983 (NAD 83).

All persons and vessels would have to
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on scene patrol personnel.
Entry into, transiting, or anchoring
within the safety zone would be
prohibited unless authorized by the
Captain of the Port Detroit or his
designated on scene representative. The
Captain of the Port or his designated on
scene representative may be contacted
via VHF Channel 16.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). We conclude that this proposed
rule is not a significant regulatory action
because we anticipate that it will have
minimal impact on the economy, will
not interfere with other agencies, will
not adversely alter the budget of any
grant or loan recipients, and will not
raise any novel legal or policy issues.
The safety zone created by this
proposed rule will be relatively small
and enforced for a relatively short time.
Also, the safety zone is designed to
minimize its impact on navigable
waters. Furthermore, the safety zone has
been designed to allow vessels to transit
around it. Thus, restrictions on vessel
movement within that particular area
are expected to be minimal. Under
certain conditions, moreover, vessels
may still transit through the safety zone

when permitted by the Captain of the
Port.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

This proposed rule would affect the
following entities, some of which may
be small entities: The owners or
operators of vessels intending to transit
or anchor in the above portion of the
Sandusky Bay of Lake Erie near
Lakeside, OH between 8 a.m. and 10
a.m. on September 9, 2012.

This proposed safety zone will not
have a significant economic impact on
a substantial number of small entities
for the following reasons: This proposed
rule will be in effect for only
approximately two hours. Also, in the
event that this temporary safety zone
affects shipping, commercial vessels
may request permission from the
Captain of the Port Detroit to transit
through the safety zone. Additionally,
the Coast Guard will give advanced
notice to the public via a local Broadcast
Notice to Mariners that the regulation is
in effect. Moreover, the COTP will
suspend enforcement of the safety zone
if the event for which the zone is
established ends earlier than the
expected time.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this proposed rule would have
a significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If this proposed rule would affect your
small business, organization, or
governmental jurisdiction and you have
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questions concerning its provisions or
options for compliance, please contact
ENS Benjamin Nessia, Response
Department, Marine Safety Unit Toledo,
Coast Guard; telephone (419) 418-6040,
email Benjamin.B.Nessia@uscg.mil. The
Coast Guard will not retaliate against
small entities that question or complain
about this proposed rule or any policy
or action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this proposed rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not affect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an

environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it does not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “‘significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and

have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. A preliminary
environmental analysis checklist
supporting this determination is
available in the docket where indicated
under ADDRESSES. This proposed rule
involves the establishment of a safety
zone, and thus, paragraph (34)(g) of the
Instruction applies. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this
proposed rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapters 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

2. Add § 165.T09-0072 as follows:

§165.T09-0072 Safety Zone; Jet Express
Triathlon, Sandusky Bay, Lake Erie,
Lakeside, OH.

(a) Location. The following area is a
temporary safety zone: All waters of
Lake Erie within a direct line from 41—
33-49” N 082-47"—8” W to 41-33"-25"
N 82-48"—8” W and 15 yards on either
side of direct line. All geographic
coordinates are North American Datum
of 1983 (NAD 83).

(b) Effective and Enforcement Period.
This regulation will be enforced from
8 a.m. until 10 a.m. on September 9,
2012.

(c) Regulations.

(1) In accordance with the general
regulations in section 165.23 of this
part, entry into, transiting, or anchoring
within this safety zone is prohibited
unless authorized by the Captain of the
Port Detroit, or his designated on-scene
representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Detroit or his designated on-scene
representative.

(3) The “on-scene representative’ of
the Captain of the Port Detroit is any
Coast Guard commissioned, warrant, or
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petty officer who has been designated
by the Captain of the Port to act on his
behalf. The on-scene representative of
the Captain of the Port Detroit will be
aboard either a Coast Guard or Coast
Guard Auxiliary vessel. The Captain of
the Port Detroit or his designated on
scene representative may be contacted
via VHF Channel 16.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port Detroit
or his on-scene representative to obtain
permission to do so. Vessel operators
given permission to enter or operate in
the safety zone must comply with all
directions given to them by the Captain
of the Port Detroit or his on-scene
representative.

Dated: March 29, 2012.
J.E. Ogden,

Captain, U.S. Coast Guard, Captain of the
Port Detroit.

[FR Doc. 2012-10021 Filed 4-25-12; 8:45 am]|
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2012-0024; FRL-9664-3]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia;
Removal of Transcontinental Gas Pipe
Line Corporation Permit From State
Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
State Implementation Plan (SIP)
revision submitted by the
Commonwealth of Virginia removing
the operating permit for the
Transcontinental Gas Pipe Line
Corporation (Transco) Station 175 from
the Virginia SIP. In the Final Rules
section of this Federal Register, EPA is
approving the State’s SIP submittal as a
direct final rule without prior proposal
because the Agency views this as a
noncontroversial submittal and
anticipates no adverse comments. A
detailed rationale for the approval is set
forth in the direct final rule. If no
adverse comments are received in
response to this action, no further
activity is contemplated. If EPA receives
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period. Any parties

interested in commenting on this action
should do so at this time.

DATES: Comments must be received in
writing by May 29, 2012.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03-0OAR-2012-0024 by one of the
following methods:

A. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. Email: fernandez.cristina@epa.gov.

C. Mail: EPA-R03-OAR-2012-0024,
Cristina Fernandez, Associate Director,
Office of Air Quality Planning, Mailcode
3AP30, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously-
listed EPA Region IIT address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2012—
0024. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be GBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an ““‘anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through ww.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is

not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia 23219.
FOR FURTHER INFORMATION CONTACT:
Marilyn Powers, (215) 814—2308, or by
email at powers.marilyn@epa.gov.
SUPPLEMENTARY INFORMATION: For
further information, please see the
information provided in the direct final
action, with the same title, that is
located in the ‘“Rules and Regulations”
section of this Federal Register.
publication.

Dated: April 12, 2012.
W.C. Early,
Acting, Regional Administrator, Region III.
[FR Doc. 2012-9974 Filed 4-25-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2012-0266; FRL-9665—-4]

Revisions to the California State
Implementation Plan, San Joaquin
Valley Unified Air Pollution Control
District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the San Joaquin Valley
Unified Air Pollution Control District
(SJVUAPCD) portion of the California
State Implementation Plan (SIP). These
revisions concern oxides of nitrogen
(NOx) from solid fuel fired boilers,
steam generators and process heaters.
We are approving a local rule that
regulates these emission sources under
the Clean Air Act as amended in 1990
(CAA or the Act). We are taking
comments on this proposal and plan to
follow with a final action.

DATES: Any comments must arrive by
May 29, 2012.

ADDRESSES: Submit comments,
identified by docket number EPA-R09—
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OAR-2012-0266, by one of the
following methods:

1. Federal eRulemaking Portal:
www.regulations.gov. Follow the on-line
instructions.

2. Email: steckel.andrew@epa.gov.

3. Mail or deliver: Andrew Steckel
(Air-4), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
www.regulations.gov or email.
www.regulations.gov is an “anonymous
access” system, and EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send email

directly to EPA, your email address will
be automatically captured and included
as part of the public comment. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.

Docket: Generally, documents in the
docket for this action are available
electronically at www.regulations.gov
and in hard copy at EPA Region IX, 75
Hawthorne Street, San Francisco,
California. While all documents in the
docket are listed at
www.regulations.gov, some information
may be publicly available only at the
hard copy location (e.g., copyrighted
material, large maps), and some may not
be publicly available in either location
(e.g., GBI). To inspect the hard copy
materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Andrew Steckel, EPA Region IX, (415)
947-4115, steckel.andrew@epa.gov.

TABLE 1—SUBMITTED RULE

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to EPA.

9 ¢ ’s

us

Table of Contents

1. The State’s Submittal
A. What rule did the State submit?
B. Are there other versions of this rule?
C. What is the purpose of the submitted
rule?
II. EPA’s Evaluation
A. How is EPA evaluating the rule?
B. Does the rule meet the evaluation
criteria?
C. EPA Recommendations To Further
Improve the Rule
III. EPA’s Proposed Action
IV. Statutory and Executive Order Reviews

1. The State’s Submittal
A. What rule did the State submit?

Table 1 identifies the rule addressed
by this proposal with the date that it
was adopted by the local air agency and
submitted by the California Air
Resources Board (CARB).

Local agency Rule No.

Rule title

Amended Submitted

SJVUAPCD 4352

Solid Fuel Fired Boilers, Steam Generators and Process Heaters

12/15/11 02/23/12

On March 13, 2012, EPA determined
that the submittal for SfVUAPCD Rule
4352 met the completeness criteria in 40
CFR Part 51 Appendix V, which must be
met before formal EPA review.

B. Are there other versions of this rule?

We finalized a limited approval and
limited disapproval of an earlier version
of Rule 4352 on October 1, 2010 (75 FR
60623). That action incorporated Rule
4352 into the California SIP, including
those provisions identified as deficient.

C. What is the purpose of the submitted
rule?

NOx emissions help produce ground-
level ozone, smog and particulate
matter, which harm human health and
the environment. Section 110(a) of the
CAA requires States to submit
regulations that control NOx emissions.
Rule 4352 limits NOx and carbon
monoxide (CO) emissions from solid
fuel fired boilers, steam generators and
process heaters. EPA’s technical support
document (TSD) has more information
about this rule.

II. EPA’s Evaluation

A. How is EPA evaluating the rule?

Generally, SIP rules must be
enforceable (see section 110(a) of the

Act), must require Reasonably Available
Control Technology (RACT) for each
category of sources covered by a Control
Techniques Guidelines (CTG) document
and each major source of NOx or VOC
emissions in ozone nonattainment areas
classified as moderate or above (see
CAA sections 182(b)(2) and 182(f)), and
must not relax existing requirements
(see CAA sections 110(1) and 193).
Section 172(c)(1) of the Act also requires
implementation of all reasonably
available control measures (RACM) as
expeditiously as practicable in
nonattainment areas.

Because the San Joaquin Valley (S]V)
area is designated nonattainment for the
1997 and 2006 fine particulate matter
(PM, 5) National Ambient Air Quality
Standards (NAAQS) and for the 1-hour
and 8-hour ozone NAAQS (see 40 CFR
81.305), the RACM requirement in CAA
section 172(c)(1) applies to this area.? In

1EPA generally takes action on a RACM
demonstration as part of our action on the State’s
attainment demonstration for the relevant NAAQS,
based on an evaluation of the control measures
submitted as a whole and their overall potential to
advance the applicable attainment date in the area.
See, e.g., 76 FR 69896 (November 9, 2011) (final
rule partially approving and partially disapproving
PM, s attainment plan for SJV); 77 FR 12652 (March
1, 2012) (final rule approving 8-hour ozone
attainment plan for SJV).

addition, because SJV is classified as
“extreme” nonattainment for the 1-hour
and 8-hour ozone NAAQS (see 40 CFR
81.305), the specific RACT requirement
in CAA sections 182(b)(2) and (f)
applies to all major sources of NOx or
VOC in the SJV area. We are evaluating
Rule 4352 for compliance with the NOx
RACT requirement in CAA section 182
because the rule applies to major NOx
emission sources.

Guidance and policy documents that
we use to evaluate enforceability and
RACT requirements consistently
include the following:

1. “State Implementation Plans;
General Preamble for the
Implementation of Title I of the Clean
Air Act Amendments of 1990,” 57 FR
13498 (April 16, 1992) (the General
Preamble) and 57 FR 18070 (April 28,
1992) (Appendices).

2. “State Implementation Plans;
Nitrogen Oxides Supplement to the
General Preamble; Clean Air Act
Amendments of 1990 Implementation of
Title I; Proposed Rule,” 57 FR 55620,
November 25, 1992 (the NOx
Supplement).

2. “Issues Relating to VOC Regulation
Cutpoints, Deficiencies, and
Deviations,” EPA, May 25, 1988 (the
Bluebook).
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3. “Guidance Document for Correcting
Common VOC & Other Rule
Deficiencies,” EPA Region 9, August 21,
2001 (the Little Bluebook).

4. “Determination of Reasonably
Available Control Technology and Best
Available Retrofit Control Technology
for Industrial, Institutional, and
Commercial Boilers, Steam Generators,
and Process Heaters,” CARB, July 18,
1991.

5. “Alternative Control Techniques
Document—NOx Emissions from
Industrial/Commercial/Institutional
(ICI) Boilers,” US EPA 453/R—94-022,
March 1994.

6. “Alternative Control Techniques
Document— NOx Emissions from
Utility Boilers,” US EPA 452/R-93-008,
March 1994.

B. Does the rule meet the evaluation
criteria?

We believe this rule is consistent with
the relevant policy and guidance
regarding enforceability, RACT, and SIP
relaxations. The TSD has more
information on our evaluation.

On January 10, 2012, EPA partially
approved and partially disapproved the
RACT SIP submitted by California on
June 18, 2009 for the SJV extreme ozone
nonattainment area (2009 RACT SIP),
based in part on our conclusion that the
State had not fully satisfied CAA section
182 RACT requirements for solid fuel
fired boiler operations. See 77 FR 1417,
1425 (January 10, 2012). Final approval
of Rule 4352 would satisfy California’s
obligation to implement RACT under
CAA section 182 for this source category
for the 1-hour ozone and 1997 8-hour
ozone NAAQS and thereby terminate
both the sanctions clocks and the
Federal Implementation Plan (FIP) clock
associated with this rule.

C. EPA Recommendations To Further
Improve the Rule

The TSD describes additional rule
revisions that we recommend for the
next time the local agency modifies the
rule.

III. EPA’s Proposed Action

Because EPA believes the submitted
rule fulfills all applicable requirements
and corrects all deficiencies identified
in our October 1, 2010 action, we are
proposing to fully approve it under
section 110(k)(3) of the Act. We will
accept comments from the public on
this proposal for the next 30 days.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the

provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this proposed action
merely proposes to approve State law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by State law. For
that reason, this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e Does not provide EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed action does
not have tribal implications as specified
by Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental

relations, Nitrogen dioxide, Ozone,

Particulate matter, Reporting and

recordkeeping requirements.
Authority: 42 U.S.C. 7401 et seq.

Dated: April 13, 2012.
Jared Blumenfeld,
Regional Administrator, Region IX.
[FR Doc. 2012-10076 Filed 4-25-12; 8:45 am)]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

Pipeline and Hazardous Materials
Safety Administration

49 CFR Parts 105, 171, 172, 173, 177,
178, and 180

[Docket No. PHMSA-2011-0138 (HM-218G)]
RIN 2137-AE78

Hazardous Materials; Miscellaneous
Amendments (RRR)

AGENCY: Pipeline and Hazardous
Materials Safety Administration
(PHMSA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: PHMSA proposes to make
miscellaneous amendments to the
Hazardous Materials Regulations to
update and clarify certain regulatory
requirements. These proposed
amendments are designed to promote
safer transportation practices; eliminate
unnecessary regulatory requirements;
address a petition for rulemaking;
incorporate a special permit into the
Hazardous Materials Regulations;
facilitate international commerce; and
simplify the regulations. Among other
provisions, PHMSA is proposing to
update various entries in the Hazardous
Materials Table and corresponding
special provisions, clarify the lab pack
requirements for temperature-controlled
materials, and revise the training
requirements to require that a hazardous
material employer must make hazardous
materials employee training records
available upon request to an authorized
official of the Department of
Transportation (DOT) or the Department
of Homeland Security (DHS).

DATES: Comments must be received by
June 25, 2012.

ADDRESSES: You may submit comments
by any of the following methods:

e Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: Dockets Management System;
U.S. Department of Transportation,
Dockets Operations, M—30, Ground
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Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590—
0001.

e Hand Delivery: To U.S. Department
of Transportation, Dockets Operations,
M-30, Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590-0001, between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

Instructions: Include the agency name
and docket number PHMSA-2011-0138
(HM-218G) or rule identification
number (RIN 2137-AE78) for this
rulemaking at the beginning of your
comment. Note that all comments
received will be posted without change
to http://www.regulations.gov including
any personal information provided. If
sent by mail, comments must be
submitted in duplicate. Persons wishing
to receive confirmation of receipt of
their comments must include a self-
addressed stamped postcard.

Privacy Act: Anyone is able to search
the electronic form of any written
communications and comments
received into any of our dockets by the
name of the individual submitting the
document (or signing the document, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477), or you may visit http://
www.regulations.gov.

Docket: You may view the public
docket through the Internet at http://
www.regulations.gov or in person at the
Docket Operations office at the above
address (See ADDRESSES).

FOR FURTHER INFORMATION CONTACT: Rob
Benedict, Standards and Rulemaking
Division, (202) 366—8553, Pipeline and
Hazardous Materials Safety
Administration, U.S. Department of
Transportation, 1200 New Jersey
Avenue SE., Washington, DC 20590—
0001.

SUPPLEMENTARY INFORMATION:
Contents

1. Background
II. Section-by-Section Review
III. Regulatory Analyses and Notices
A. Statutory/Legal Authority for the
Rulemaking
B. Executive Order 12866, Executive Order
13563 and DOT Regulatory Policies and
Procedures
C. Executive Order 13132
D. Executive Order 13175
E. Regulatory Flexibility Act, Executive
Order 13272, and DOT Procedures and
Policies
F. Paperwork Reduction Act
G. Regulatory Identifier Number (RIN)
H. Unfunded Mandates Reform Act
I. Environmental Assessment

J. Privacy Act
K. International Trade Analysis

I. Background

The purpose of this NPRM is to
update and clarify existing requirements
by incorporating changes into the
Hazardous Materials Regulations (HMR;
49 CFR parts 171-180) based on
PHMSA’s own initiatives. The proposed
amendments were identified through an
extensive review of the HMR and
previously-issued letters of
interpretation to the regulated
hazardous materials transportation
community. In addition, this NPRM
proposes to incorporate a widely-held
special permit with a longstanding
history of safety into the HMR and
respond to a petition for rulemaking. To
this end, PHMSA is proposing to revise,
clarify, and relax certain regulatory
requirements.

Specifically, PHMSA is proposing to:

e Permit designated agents for non-
residents to submit designation requests
by electronic mail in addition to
traditional mail.

o Add the Sulphur Institute’s (TSI)
“Molten Sulphur Rail Tank Car
Guidance” document to the list of
informational materials not requiring
incorporation by reference in § 171.7
(Responds to petition for rulemaking
P-1581).

e Revise the §172.101 Hazardous
Materials Table (HMT) to correct an
error in the transportation requirements
for entries listed under the proper
shipping name, “Hydrazine Dicarbonic
Acid Diazide.”

e Revise the §172.101 HMT to
remove the entry for “Zinc ethyl, see
Diethylzinc”” which was superseded by
proper shipping names adopted in a
previous rulemaking.

¢ Revise special provision 138 in
§172.102 to clarify the lead solubility
calculation utilized for classification of
material as a Marine Pollutant.

e Remove references to special
provisions B72 and B74 in § 172.102.
These special provisions were removed
in a previous rulemaking; however,
twelve entries in the §172.101 HMT
still contain references to these special
provisions.

¢ Revise the shipping paper
requirements in § 172.203(e) to permit
the phrase ‘“Residue last contained” to
be placed before or after the basic
shipping description sequence, or for
rail shipments, directly preceding the
proper shipping name in the basic
shipping description sequence.

o Update the training recordkeeping
requirements in § 172.704 to specify that
a hazardous materials (hazmat)
employer must make hazmat employee

training records available upon request,
at a reasonable time and location, to an
authorized official of the Department of
Transportation or the Department of
Homeland Security.

e Clarify that the material of trade
exception in § 173.6 may be used when
transporting Division 2.1 and 2.2 gases
in Dewar flasks.

e Clarify the lab pack provisions in
§173.12 pertaining to temperature-
controlled materials contained in a lab
pack.

¢ Clarify the exceptions for external
emergency self-closing valves on cargo
tank motor vehicles (CTMVs) in
§ 173.33(g) to specify that external
emergency self-closing valves on MC
338 cargo tanks containing cryogenic
liquids may remain open during
transportation.

e Correct an inadvertent deletion of
the § 173.62 packaging requirements for
explosives.

¢ Incorporate special permit DOT SP-
13556 into § 173.134, to authorize the
transportation by motor vehicle of
certain regulated medical wastes,
designated as sharps, in non-DOT
specification containers fitted into
wheeled racks.

¢ Revise the requirements for cargo
air transport of alcoholic beverages
§173.150 to harmonize with the
International Civil Aviation
Organization’s (ICAO) Technical
Instructions (TI).

e Clarify the exceptions in § 173.159a
for non-spillable batteries secured to
skids or pallets.

e Revise §178.2(c) to clarify the
applicability of the notification
requirements for packages containing
residues.

¢ Clarify the inspection record
requirements in § 180.416 for discharge
systems of cargo tanks transporting
liquefied compressed gases.

e Clarify the requirements for the
Flame Penetration Resistance test
required for chemical oxygen generators
and certain compressed gases in
Appendix E to Part 178.

II. Section-by-Section Review
Part 105

Section 105.40

This section provides the
requirements for designated agents for
non-residents. In specific instances,
such as the approval of fireworks
manufactured by a foreign entity, the
HMR require non-residents of the
United States who perform hazmat
operations within the United States to
designate a permanent resident of the
United States to act as an agent and
receive documents on behalf of the non-
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resident. As specified in the HMR, non-
residents of the United States must
prepare a designation notification and
file it with PHMSA in accordance with
§105.40.

Currently, the HMR only permits
designated agent notification documents
to be mailed to the Approvals and
Permits Division, Pipeline and
Hazardous Materials Safety
Administration, Attn: PHH-30, U.S.
Department of Transportation, East
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590-0001, as
specified in § 105.40(d). Revising this
requirement to allow an agent
designation to be transmitted by
electronic mail would provide greater
regulatory flexibility and align the
submission of these documents with the
procedures currently in place for the
submission of other documents required
by PHMSA.

In this NPRM, PHMSA is proposing to
amend § 105.40(d) to permit agent
designations to be submitted by
electronic mail to the special permits or
approvals office, as appropriate. The
option to submit a completed agent
designation to the Approvals and
Permits Division by mail would remain
unchanged.

Part 171

Section 171.7

The National Technology Transfer
and Advancement Act of 1995 (15
U.S.C. 272) directs agencies to use
voluntary consensus standards in lieu of
government-unique standards except
where inconsistent with law or
otherwise impractical. Section 171.7
lists all standards incorporated by
reference into the HMR and
informational materials not requiring
incorporation by reference. The
informational materials not requiring
incorporation by reference are noted
throughout the HMR and provide best
practices and additional safety measures
that while not mandatory, may enhance
safety and compliance.

The Sulphur Institute (TSI) represents
the sulphur industry in the United
States on a variety of issues including
the safe transportation of sulphur in
commerce. TSI submitted petition P—
1581 requesting that PHMSA
incorporate by reference TSI's ‘“Molten
Sulphur Tank Rail Car Guidance
Document.” TSI also requested that we
amend § 173.24(b)(4) to add the
sentence ‘‘Dried residue of molten
sulfur on tank cars shall meet the
‘Molten Sulphur Rail Car Guidance
Document’ incorporated by reference in
§171.7.” TSI recognizes that molten
sulphur rail tank cars with formed, solid

sulphur obscuring tank car markings,
labels, and stencils can present a safety
risk. Furthermore, markings and labels
with diminished visibility due to
molten sulphur residue present an
obstacle to not only those responsible
for the safe handling of these rail tank
cars, but also to first responders who
rely on rapid and accurate identification
of a material through hazard
communication markings in the event of
an accident or incident. Further, the
presence of an excessive amount of
formed, solid sulphur on molten
sulphur tank car safety appliances may
also lead to decreased effectiveness of
safety equipment. To address these
issues, TSI has created a document
entitled “Molten Sulphur Rail Tank Car
Guidance” which provides best
practices for the safe transport of molten
sulphur in rail tank cars.

In this rulemaking, PHMSA proposes
to adopt “Molten Sulphur Rail Tank Car
Guidance” in the list of informational
materials not requiring incorporation by
reference in §171.7(b). The inclusion of
this document as reference material in
the HMR should provide rail shippers of
molten sulfur with a greater situational
awareness of safe transport conditions
for this particular commodity and
reduce rail incidents for this hazardous
material. In addition, PHMSA proposes
to revise the entries for ““Sulfur, Molten”
specified in the §172.101 HMT to
reference special provision “R1” and
add special provision “R1” to the R
codes specified in § 172.102(c)(6). This
new special provision will recommend
the use of the Molten Sulphur Rail Tank
Car Guidance document when
transporting ““Sulfur, Molten” residues
by rail; however, it will not make its use
mandatory. By referencing this
document, we believe a greater level of
safety may be achieved during the
transportation of rail tanks cars which
have held or currently hold molten
sulfur.

Part 172
Section 172.101

This section contains the HMT and
explanatory text for each of the columns
in the table. In this NPRM, PHMSA is
proposing a number of revisions to the
§172.101 HMT, and the special
provisions specified in § 172.102 to
clarify the regulations and correct
inadvertent errors. Proposed changes to
the §172.101 HMT will appear as an,
“add,” “remove,” or ‘“revise,” and
include the following:

¢ Hydrazine dicarbonic acid diazide

e Zinc ethyl, see Diethylzinc

e Hydrazine dicarbonic acid diazide

e UN3469 Paint related material,
flammable, corrosive (including paint
thinning or reducing compound)

e UN2484 tert-Butyl isocyanate

e NA2927 Ethyl phosphonothioic
dichloride, anhydrous

e NA2845 Ethyl phosphonous
dichloride, anhydrous pyrophoric liquid

e NA2927 Ethyl
phosphorodichloridate

e NA2845 Methyl phosphonous
dichloride, pyrophoric liquid

e UN1831 Sulfuric acid, fuming
with 30 percent or more free sulfur
trioxide

e NA2448 Sulfur, molten

e UN2448 Sulfur, molten

e UN3492 Toxic by inhalation
liquid, corrosive, flammable, n.o.s. with
an inhalation toxicity lower than or
equal to 200 ml/m3 and saturated vapor
concentration greater than or equal to
500 LC50

e UN3493 Toxic by inhalation
liquid, corrosive, flammable, n.o.s. with
an inhalation toxicity lower than or
equal to 1000 ml/m?3 and saturated
vapor concentration greater than or
equal to 10 LC50

e UN3488 Toxic by inhalation
liquid, flammable, corrosive, n.o.s. with
an inhalation toxicity lower than or
equal to 200 ml/m? and saturated vapor
concentration greater than or equal to
500 LC50

e UN3489 Toxic by inhalation
liquid, flammable, corrosive, n.o.s. with
an inhalation toxicity lower than or
equal to 1000 ml/m? and saturated
vapor concentration greater than or
equal to 10 LC50

e UN3490 Toxic by inhalation
liquid, water-reactive, flammable, n.o.s.
with an inhalation toxicity lower than or
equal to 200 ml/m? and saturated vapor
concentration greater than or equal to
500 LC50

e UN3491 Toxic by inhalation
liquid, water-reactive, flammable, n.o.s.
with an inhalation toxicity lower than or
equal to 1000 ml/m? and saturated
vapor concentration greater than or
equal to 10 LC50

On January 28, 2008, PHMSA
published a final rule under Docket
Number PHMSA—-2005-21812 (HM—
218D) [73 FR 4699] entitled ‘“Hazardous
Materials; Miscellaneous
Amendments.” In this final rule, one of
the two duplicate entries in the
§172.101 HMT for “Hydrazine, aqueous
solution, with more than 37%
hydrazine, by mass’”” was intended to be
eliminated. Although one entry in the
§172.101 HMT for “Hydrazine, aqueous
solution, with more than 37%
hydrazine, by mass” was deleted,
during the table revisions of this final
rule, Columns 5 through 10 for the
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entries for “Hydrazine, aqueous
solution, with more than 37%
Hydrazine, by mass” Packing Groups II
and III were inadvertently relocated
below the entry ‘“Hydrazine dicarbonic
acid diazide.” “Hydrazine dicarbonic
acid diazide” should not have any
entries in Columns 5 through 10 as it is
forbidden for transport in the HMR. The
appearance of these entries in the
§172.101 HMT is confusing and could
potentially lead to the mistaken belief
that “Hydrazine dicarbonic acid
diazide” is not a forbidden material,
but, rather authorized for transport as a
Packing Group II or III material.
Therefore, in this NPRM, we are
proposing to remove the Packing Group
II and IIT entries for the proper shipping
name, “‘Hydrazine dicarbonic acid
diazide” in the §172.101 HMT.

On January 14, 2009, PHMSA
published a final rule under Docket
Numbers PHMSA—-2007-0065 (HM—
224D) and PHMSA-2008-0005 (HM—
215]) [74 FR 220] entitled ‘““Hazardous
Materials: Revision to Requirements for
the Transportation of Batteries and
Battery-Powered Devices; and
Harmonization with the United Nations
Recommendations, International
Maritime Dangerous Goods Code, and
International Civil Aviation
Organization’s Technical Instructions.”
Among other revisions, PHMSA
removed various specific entries for
organometallic compounds and
substances in the §172.101 HMT
because these entries were superseded
by more appropriate generic entries. As
part of these revisions, the entry for
“UN1366 Diethylzinc” was removed
from the §172.101 HMT. However, the
entry for “Zinc ethyl, see Diethylzinc”
was inadvertently overlooked.

In this NPRM, we are proposing to
remove the proper shipping name,
“Zinc ethyl, see Diethylzinc” since
“UN1366 Diethylzinc” is no longer
listed in the §172.101 HMT. Individuals
offering “Zinc ethyl” should choose one
of the more appropriate generic entries
for organometallic compounds and
substances added to the §172.101 HMT
under the January 14, 2009 final rule.

On January 13, 2009, PHMSA, in
coordination with the Federal Railroad
Administration (FRA), published a final
rule under Docket Number FRA—-2006—
25169 [74 FR 1770], entitled
“Hazardous Materials: Improving the
Safety of Railroad Tank Car
Transportation of Hazardous Materials.”
Among other revisions, this final rule
revised the HMR to improve the
crashworthiness protection of railroad
tank cars designed to transport
poisonous inhalation hazard (PIH)
materials. As part of this final rule, the

§172.101 HMT and special provisions
specified in § 172.102 were amended to
consolidate and update the special
provisions applicable to the rail tank car
transportation of PIH materials. The
revisions to the §172.101 HMT were for
ease of reference only and did not
substantively change the requirements
applicable to the transportation of PIH
materials by railroad tank cars.
Specifically, special provisions B71,
B72, and B74 were removed from the
§172.101 HMT and §172.102, while
§172.244(a) was revised to incorporate
the language from these eliminated
special provisions. However, twelve
additional references to special
provisions B72, and B74 for selected
entries in the §172.101 HMT were not
removed at the time of publication of
this final rule. Therefore, in this NPRM,
PHMSA proposes to make the following
amendments to the Column (7) special
provisions of the § 172.101 HMT:

Special provision B72 is removed
from Column (7) for the following
entries:

UN2484 tert-Butyl isocyanate;

UN3492 Toxic by inhalation liquid,
corrosive, flammable, n.o.s. with an
inhalation toxicity lower than or equal
to 200 ml/m?3 and saturated vapor
concentration greater than or equal to
500 LC50;

UN3488 Toxic by inhalation liquid,
flammable, corrosive, n.o.s. with an
inhalation toxicity lower than or equal
to 200 ml/m?3 and saturated vapor
concentration greater than or equal to
500 LC50; and

UN3490 Toxic by inhalation liquid,
water-reactive, flammable, n.o.s. with an
inhalation toxicity lower than or equal
to 200 ml/m?3 and saturated vapor
concentration greater than or equal to
500 LC50.

Special provision B74 is removed
from Column (7) for the following
entries:

NA2927 Ethyl phosphonothioic
dichloride, anhydrous;

NA2845 Ethyl phosphonous
dichloride, anhydrous pyrophoric
liquid;

NA2927 Ethyl
phosphorodichloridate;

NA2845 Methyl phosphonous
dichloride, pyrophoric liquid;

UN1831 Sulturic acid, fuming with
30 percent or more free sulfur trioxide;

UN3493 Toxic by inhalation liquid,
corrosive, flammable, n.o.s. with an
inhalation toxicity lower than or equal
to 1000 ml/m? and saturated vapor
concentration greater than or equal to
10 LC50;

UN3489 Toxic by inhalation liquid,
flammable, corrosive, n.o.s. with an
inhalation toxicity lower than or equal

to 1000 ml/m? and saturated vapor
concentration greater than or equal to
10 LC50; and

UN3491 Toxic by inhalation liquid,
water-reactive, flammable, n.o.s. with an
inhalation toxicity lower than or equal
to 1000 ml/m? and saturated vapor
concentration greater than or equal to
10 LC50.

In addition, as discussed above,
PHMSA proposes to revise the entries
for “Sulfur, Molten” specified in the
§172.101 HMT to reference special
provision “R1.”

Section 172.102

This section contains the special
provisions listed in column (7) of the
§172.101 HMT. These special
provisions contain packaging
provisions, prohibitions, exceptions
from requirements for particular
quantities or forms of materials, and
requirements or prohibitions applicable
to specific modes of transportation. In
this NPRM, PHMSA is proposing
revisions to the special provisions
specified in § 172.102 to clarify the
regulations and correct inadvertent
€ITOTS.

As discussed above, PHMSA proposes
to add special provision “R1” to the R
codes specified in § 172.102(c)(6). This
new special provision will reference the
“Molten Sulphur Rail Tank Car
Guidance” document as a resource for
best practices for the cleaning of tank
cars containing “‘Sulfur, Molten.” By
referencing this document, we believe a
greater level of safety can be achieved
when transporting rail tanks cars which
have held or currently hold molten
sulfur.

In this rulemaking, we propose to
revise special provision 138 to
harmonize the HMR with the
International Maritime Dangerous
Goods (IMDG) code and to clarify that
the solubility calculation provided in
special provision 138 should be applied
when determining when to utilize the
lead compounds, soluble n.o.s. entry in
the List of Marine Pollutants found in
§172.101, Appendix B.

The defining criteria for the solubility
of a lead compound is specified in
special provision 138 in § 172.102(c)(1).
Special provision 138 specifies that a
lead compound is soluble when it
exhibits a solubility greater than 5
percent after being mixed with a 0.07 M
(molar concentration) of hydrochloric
acid and is stirred for one hour. If the
material exhibits a solubility of 5
percent or less after the test is
completed, it is considered insoluble
and not subject to the HMR. The IMDG
Code identifies “Lead compounds,
soluble, n.o.s.,” in Columns 4 and 6 of
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the Dangerous Goods List (DGL; Chapter
3.2) as a marine pollutant, and
simultaneously refers to the definition
for the solubility of lead compounds
under Chapter 3.3.1, special provision
199.

On March 5, 1999, the Research and
Special Programs Administration
(RSPA), the predecessor agency to
PHMSA, published a final rule under
Docket Number RSPA-98-4185 (HM-
215C) [64 FR 10741], entitled
“Harmonization with the United
Nations Recommendations,
International Maritime Dangerous
Goods Code, and International Civil
Aviation Organization’s Technical
Instructions.” In HM-215C, when
PHMSA incorporated the IMDG code’s
definition for “Lead compounds,
soluble, n.o.s.,” in special provision 138
into the HMR, our intent was to mirror
special provision 199 of the IMDG code
and to permit the definition provided in
this special provision to apply to both
the “lead compounds, soluble n.o.s.”
entry in the § 172.101 HMT and the
entry in the List of marine pollutants in
§172.101, Appendix B. However, as
adopted in the HMR, special provision
138 is unclear with regard to whether
this criteria applies to marine
pollutants.

On December 29, 2006, PHMSA
published a final rule under Docket
Number PHMSA-2006-25476 (HM—
215]) [71 FR 78596], entitled
“Harmonization with the United
Nations Recommendations,
International Maritime Dangerous
Goods Code, and International Civil
Aviation Organization’s Technical
Instructions.” The HM—-215I final rule
revised the HMR to maintain alignment
with international standards by
incorporating various amendments,
including changes to proper shipping
names, hazard classes, packing groups,
special provisions, packaging
authorizations, air transport quantity
limitations, and vessel stowage
requirements. These revisions also
harmonized the HMR with certain
changes to the IMDG Code, the ICAO
Technical Instructions, and the United
Nations (UN) Recommendations. As
part of the revisions in that final rule,
new entries, “UN3469, Paint related
material, flammable, corrosive
(including paint thinning or reducing
compound),” PG 11, and PG III were
added to the §172.101 HMT. However,
these entries were never published in
subsequent versions of the HMR.
Therefore, in this NPRM, we are
proposing to add the entries for “Paint
related material, flammable, corrosive
(including paint thinning or reducing
compound)” UN3469, PG II, and PG III.

Section 172.203

Section 172.202 specifies the
requirements that a shipping
description of a hazardous material
must be indicated on a shipping paper.
On December 29, 2006, PHMSA
published a final rule under PHMSA—
06—-25476 (HM-215I) [71 FR 78595] that
permitted the continued use for
domestic shipments of either one of two
shipping description sequences in effect
in the HMR on December 31, 2006, until
January 1, 2013. Specifically, the HMR
authorizes the basic description of a
hazardous material to consist of either
the identification number first, followed
by the proper shipping name, hazard
class, and packing group, or as an
alternative description sequence, the
proper shipping name, hazard class, ID
number and packing group. In addition,
the basic description described above
and specified in paragraphs
§172.202(a)(1)—(4) must be shown in the
sequences described with no additional
information interspersed. After January
1, 2013, only the basic shipping
description sequence consisting of the
identification number first, followed by
the proper shipping name, hazard class,
and packing group (in that order) is
authorized.

However, § 172.203 provides
allowances for a shipping paper to
contain information in addition to the
basic shipping description specified in
§172.202. Specifically, § 172.203(e)(1)
permits that the shipping paper for a
packaging containing the residue of a
hazardous material may include the
words “RESIDUE: LAST CONTAINED
* * *” in association with the basic
description of the hazardous material
last contained in the packaging. Further,
the shipping papers for tank cars
containing the residue of a hazardous
material must include the phrase,
“RESIDUE: LAST CONTAINED * * *»
before the basic description. While the
HMR provides such a general provision,
various international standards provide
more specific guidance on the location
of this phrase. Currently the ICAO TI,
IMDG Code, and UN Model Regulations
require this phrase, if used, to be placed
either before or after the basic shipping
description.

In this NPRM, PHMSA proposes to
revise §172.203(e)(1) to permit the
shipping paper for a packaging
containing the residue of a hazardous
material to include the words
“RESIDUE: LAST CONTAINED * * *”
before or after the basic shipping
description of the hazardous material
last contained in the packaging. PHMSA
also proposes to remove the language
“in association with” and replace it

with the language “‘before or after” to
align with various international
standards. This proposed revision
harmonizes the HMR with the ICAO TI,
IMDG Code and UN Model Regulations.

For rail shipments of tank cars,
§ 172.203(e)(2) requires that the
description on the shipping paper for a
tank car containing the residue of a
hazardous material must include the
phrase, “RESIDUE: LAST CONTAINED
* * *» hefore the basic description.
Prior to the publication of the HM-2151
final rule, the proper shipping name
was the first piece of information
required in the basic shipping
description, and therefore, the phrase,
“RESIDUE: LAST CONTAINED * * **
preceded the proper shipping name.

Effective January 1, 2013, rail
shipments coming from Canada to the
United States will be unable to comply
with both the current requirements in
the HMR for rail tank cars and the
Transportation of Dangerous Goods
(TDG) requirements. As stated above,
after January 1, 2013, the proper
shipping name will no longer be
permitted to be the first piece of
shipping information in the basic
shipping description. Subsequently, the
phrase, “RESIDUE: LAST CONTAINED
* * *» will no longer immediately
precede the proper shipping name.
Furthermore the phrase, “RESIDUE:
LAST CONTAINED * * *” may not be
inserted into the basic description, as
§ 172.202(b) specifies the basic shipping
description may not contain any
additional information interspersed in
the sequence described in § 172.202(a).
Canada’s TDG regulations currently
permit a residue of hazardous material
to be described as “Residue—Last
Contained” or “Résidu—dernier
contenu,” followed by the shipping
name of the dangerous goods last
contained in the means of containment.

Therefore, in this NPRM, PHMSA
proposes to revise § 172.203(e)(2) to
require the description on the shipping
paper for a tank car containing the
residue of a hazardous material to
include the phrase, “RESIDUE: LAST
CONTAINED * * *” before or after the
basic shipping description, or
immediately preceding the proper
shipping name. This change maintains
the HMR’s harmonization with the
ICAO TI, IMDG Code and UN Model
Regulations while permitting shipments
transported to, from or within the
United States to remain in compliance
with the Canadian TDG shipping paper
requirements. This revision will foster
commerce between rail systems in the
United States and Canada.
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Section 172.704

The requirements for hazardous
materials training are specified in
§172.704. This section includes a
description of the applicability for
hazardous materials training, the
necessary components of a training
program, and the recurrent training and
recordkeeping requirements.

Currently, 49 CFR Part 172, Subpart I
describes the requirements for security
plans. Specifically, §§ 172.802(d) and
172.820(i)(1) require that a copy of the
security plan must be maintained and
that security plan documentation be
made available upon request, at a
reasonable time and location, to an
authorized official of the Department of
Transportation (DOT) or the Department
of Homeland Security (DHS).

Similar to the security plan
requirements, the training requirements
include a recordkeeping component.
Specifically, as specified in
§172.704(d), a record of current
training, inclusive of the preceding
three years, must be created and
retained by each hazmat employer for as
long as that employee is employed by
that employer as a hazmat employee
and for 90 days thereafter. However,
unlike the security plan documentation,
the HMR currently do not stipulate that
the training records must be made
available upon request to authorized
officials of the DOT or DHS.

The Federal hazardous materials
transportation law (Federal hazmat law,
49 U.S.C. 5101 et seq.) authorizes the
Secretary of Transportation to prescribe
regulations for the safe transportation of
hazardous material in intrastate,
interstate, and foreign commerce. The
Secretary has delegated this authority to
PHMSA. Authority to enforce the HMR
has been delegated to the Federal
Aviation Administration “with
particular emphasis on the
transportation or shipment of hazardous
materials by air;” the Federal Railroad
Administration “with particular
emphasis on the transportation or
shipment of hazardous materials by
railroad;” PHMSA ‘““with particular
emphasis on the shipment of hazardous
materials and the manufacture,
fabrication, marking, maintenance,
reconditioning, repair or test of multi-
modal containers that are represented,
marked, certified, or sold for use in the
transportation of hazardous materials;”
and the Federal Motor Carrier Safety
Administration “with particular
emphasis on the transportation or
shipment of hazardous materials by
highway” (CFR part 1, subpart C). In
addition, as provided in the Homeland
Security Act and as defined in a

Memorandum of Agreement between
the DHS and the DOT, the United States
Coast Guard retained the ability to
enforce the HMR with particular
emphasis on the transportation or
shipment of hazardous materials by
vessel. Thus, enforcement of the HMR,
including the training regulations, is
shared among the DOT operating
administrations, United States Coast
Guard and DHS, with each placing
particular emphasis on their respective
authorities.

Federal hazmat law, 49 U.S.C.
5121(b)(2), states that a person subject to
this law shall make the records,
property, reports, and information
available for inspection when the
Secretary undertakes an investigation or
makes a request. The completion of
training in accordance with Subpart H
of Part 172 is essential for hazmat
employees handling hazardous
materials and ensures proper
compliance with the HMR resulting in
a greater level of safety. The
recordkeeping requirements specified in
§172.704(d) allow for hazmat employers
and PHMSA personnel to verify that
only individuals knowledgeable in the
applicable regulations are handling
hazardous materials.

In an effort to foster greater
compliance with the training
requirements specified in Subpart H of
Part 172, in this rulemaking we are
proposing to revise § 172.704(d) to
require that an employer must make
hazmat employee training records
required by Subpart H of Part 172
available upon request, at a reasonable
time and location, to an authorized
official of DOT or DHS.

Part 173
Section 173.6

Section 173.6 specifies the exceptions
for shipments of materials of trade. A
material of trade, is defined in §171.8
as ‘‘a hazardous material, other than a
hazardous waste, that is carried on a
motor vehicle for the purpose of
protecting the health and safety of the
motor vehicle operator or passengers;
for the purpose of supporting the
operation or maintenance of a motor
vehicle (including its auxiliary
equipment); or by a private motor
carrier (including vehicles operated by a
rail carrier) in direct support of a
principal business that is other than
transportation by motor vehicle.”
Section 173.6 authorizes only specific
hazard classes and quantities to utilize
the materials of trade exception. A
hazardous material that meets the
definition of a material of trade and is
transported by motor vehicle in

conformance with § 173.6 is not subject
to any other requirements of the HMR
except for those explicitly set forth or
referenced in § 173.6.

PHMSA recently received a request
for a formal letter of interpretation
pertaining to the application of the
materials of trade exception (Reference
No.: 10-0101). The letter expressed
confusion and concern regarding
whether the exception would apply to
Division 2.1 and Division 2.2
compressed gas transported in Dewar
flasks. Dewar flasks are not considered
cylinders but are often used to transport
Division 2.2 cryogenic liquids.
Currently, § 173.6(a)(2) states that a
Division 2.1 or 2.2 material in a cylinder
with a gross weight not over 100 kg (220
pounds), may be transported as a
material of trade provided it meets the
definition of a material of trade
specified in § 171.8 and all other
requirements of § 173.6. As noted in
PHMSA’s response to this letter, Dewar
flasks are permitted to utilize the
exception specified in § 173.6 provided
they meet all the requirements of that
section. PHMSA did not intend to limit
the materials of trade exception solely to
Division 2.1 or 2.2 materials packaged
in cylinders.

PHMSA acknowledges that this
requirement needs additional
clarification, and believes that increased
clarity will help to ensure the proper
intended application of the materials of
trade exception. Therefore, in this
NPRM, we are proposing to modify
§173.6(a)(2) to clarify that Dewar flasks
may be transported as materials of trade
provided these materials meet all the
requirements specified in § 173.6.

Section 173.12

Section 173.12 specifies the
exceptions for shipment of waste
materials including the requirements for
waste packages known as “lab packs.”
A lab pack, although not specifically
defined in § 171.8, is considered a large
outer packaging containing small inner
packagings that are filled with various
compatible laboratory hazardous wastes.
In accordance with §173.12, a lab pack
is a combination packaging consisting of
a glass inner packaging, not exceeding 4
L (1 gallon) rated capacity, or a metal or
plastic inner packaging, not exceeding
20 L (5.3 gallons) rated capacity. Inner
packagings containing liquid must be
surrounded by a chemically-compatible
absorbent material in sufficient quantity
to absorb the total liquid contents.
These inner packagings are then further
packed in specification outer packaging
and the completed package must not
exceed a gross weight of 205 kilograms.
The requirements and regulatory relief
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provided for the transportation of waste
hazardous materials under the lab pack
exception are specified in § 173.12(b) of
the HMR.

The requirements for lab packs were
adopted in a final rule published under
Docket Number HM—-181 entitled,
“Performance Oriented Packaging
Standards; Changes to Classification,
Hazard Communication, Packaging and
Handling Requirements Based on UN
Standards and Agency Initiative”” and
published on December 21, 1990 [55 FR
52402]. These requirements were
adopted to align the HMR with
regulations on lab packs issued by the
Environmental Protection Agency.

The lab packing section was recently
amended in a final rule published on
May 14, 2010, in the Federal Register
under Docket Number PHMSA—-2009-
0289 (HM-233A) [74 FR 53413] entitled,
“Hazardous Materials: Incorporation of
Special Permits into Regulations.” As
part of these amendments, certain
widely-used and longstanding special
permits that had an established safety
record were incorporated into the HMR.
Special Permit DOT SP-13192 was
among these special permits, and it
authorized the transport of additional
hazardous materials not previously
authorized for transport under § 173.12.
Specifically, the incorporation of this
special permit authorized the transport
of waste Division 4.2, Packing Group
(PG) I material and Division 5.2 (organic
peroxide) material in lab packs.

PHMSA recently received a request
for a formal letter of interpretation
pertaining to the recent changes of the
lab pack exception (Reference No.: 10—
0233). The writer expressed confusion
and concern regarding whether the
amendments of the HM-233A final rule
authorized the transportation, as lab
packs, of Division 4.1 and Division 5.2
materials that were also required to be
temperature-controlled. PHMSA
explained that § 173.12(b) permits
certain waste materials to be placed in
non-specification packagings which
conform to the requirements of that
section. Furthermore, hazardous
materials placed in lab packs are also
subject to additional safety control
measures designed to mitigate the risks
presented by these materials, such as
quantity limitations, additional
packaging, and segregation
requirements. However, these control
measures do not eliminate the
requirement that lab packs containing
materials required to be temperature-
controlled must also comply with
temperature-control requirements
specified in § 173.21(f)(1).

PHMSA acknowledges that this
requirement needs additional

clarification, and believes that increased
clarity will help to ensure that
individuals transporting lab packs
containing temperature-controlled
materials are aware that such
packagings are not excepted from other
safety measures. Therefore, in this
NPRM, we are proposing to modify
§173.12 to clarify that temperature-
controlled materials may be transported
in lab packs provided these materials
also meet the requirements in

§173.21(0)(1).
Section 173.33

Section 173.33 provides the
requirements for hazardous materials
transported in Cargo Tank Motor
Vehicles (CTMVs). This section
includes general requirements for
CTMVs, as well as more specific
requirements for loading, maximum
lading pressure, relief systems, and
closing valves.

Section 173.33(g) requires each liquid
filling and liquid discharge line in a
specification MC 338 cargo tank must be
provided with a remotely-controlled
internal self-closing stop valve except
when the MC 338 cargo tank is used to
transport argon, carbon dioxide, helium,
krypton, neon, nitrogen, and xenon.

The discharge control device
requirements for a MC 338 cargo tank
are found in §178.338—11(b) and state
that each liquid filling and liquid
discharge line must be provided with a
shut-off valve located as close to the
tank as practicable and, unless the valve
is manually operable at the valve, the
line must also have a manual shut-off
valve.

PHMSA received a request for a
formal letter of interpretation regarding
the current requirements for MC 338
cargo tanks (Reference No.: 06—0243).
According to the request, most vacuum
insulated MC 338 cargo tanks operate at
temperatures below the reliable
operating temperature of available
internal self-closing stop valves, and
currently no manufacturer builds an
internal self-closing stop valve that will
operate reliably at temperatures that
may reach minus 452 °F. The requestor
asked if a MC 338 cargo tank is required
to have a remotely-controlled internal
self-closing stop valve as specified in
§173.33(g), provided an external stop
valve is present in accordance with
§178.338-11(b).

PHMSA does not intend to require a
remotely-controlled internal self-closing
stop valve if the MC 338 cargo tank
already utilizes an external self-closing
stop valve to meet the requirements in
§178.338-11(b). Therefore, in this
rulemaking, we are proposing to revise

the provisions in § 173.33(g) to clarify
this exception.

Section 173.62

Section 173.62 specifies packaging
requirements for explosives.
Specifically, § 173.62 provides a table
that specifies the packaging
instructions, and corresponding
authorized inner, intermediate and
outer packagings based on the assigned
identification number of the explosive.

In a final rule published on
September 13, 2011, under Docket
Number PHMSA-2011-0134 (HM-
244D) [76 FR 56304], entitled ‘“Minor
Editorial Corrections and
Clarifications,” PHMSA revised
§173.63(c)(5) packaging instruction 130
to authorize the use of aluminum boxes
(4B) and natural wood, sift-proof walls
boxes (4C2). However, the following
language was inadvertently removed
from the first column of the packing
instruction:

2. Subject to approval by the Associate
Administrator, large explosive articles, as
part of their operational safety and suitability
tests, subjected to testing that meets the
intentions of Test Series 4 of the UN Manual
of Tests and Criteria with successful test
results, may be offered for transportation in
accordance with the requirements of this
subchapter.”

PHMSA did not intend to remove this
portion of the packaging instruction and
unnecessarily limit the transport of large
explosive articles. Therefore, in this
NPRM, PHMSA is proposing to revise
§173.63(c)(5) packing instruction 130 to
reinstate the language inadvertently
removed from the first column of
packing instruction 130.

Section 173.134

Section 173.134 provides definitions
and exceptions for infectious
substances. Paragraph (c)(2) of this
section requires a Regulated Medical
Waste (RMW) that contains Category B
cultures and stocks to be transported on
a vehicle “used exclusively” to
transport RMW. A Category B substance
is defined as ‘“‘an infectious substance
that is not in a form generally capable
of causing permanent disability or life-
threatening or fatal disease in otherwise
healthy humans or animals when
exposure to it occurs.”

As amended on July 20, 2011, in a
final rule published under Docket
Number PHMSA—-2009-0151 (HM—
218F) [76 FR 43510], entitled
“Miscellaneous Amendments,” PHMSA
revised § 173.134(c)(2) to incorporate
the clarifications from a March 19, 2007
letter of interpretation (Ref. No. 07-
0057). Specifically, PHMSA specified
that the following materials may be
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transported on a vehicle used
exclusively to transport RMW: (1) Plant
and animal waste regulated by the
Animal and Plant Health Inspection
Service (APHIS); (2) waste
pharmaceutical materials; (3) laboratory
and recyclable wastes; (4) infectious
substances that have been treated to
eliminate or neutralize pathogens; (5)
forensic materials being transported for
final destruction; (6) rejected or recalled
health care products; and (7) documents
intended for destruction in accordance
with Health Insurance Portability and
Accountability Act of 1996 (HIPAA)
requirements.

In response to the proposals in the
HM-218F Notice of Proposed
Rulemaking, Stericycle commented that
the rationale underlying PHMSA’s
decision to authorize the transportation
of multiple waste streams from medical
facilities should also apply to other
regulated activities, specifically to those
covered under special permit DOT SP—
13556, which authorizes the
transportation of sharps in specialized
containers. At the time of the July 20,
2011 final rule, PHMSA determined that
incorporating special permit DOT SP-
13556 into the HMR was beyond the
scope of that rulemaking, but this issue
would be addressed in a future NPRM.
We are addressing the issue in this
rulemaking. Therefore, in this NPRM,
PHMSA is proposing to revise
§ 173.134(c)(2) to incorporate special
permit DOT SP-13556 relating to the
transport of regulated medical waste
into the HMR.

Specifically, PHMSA is proposing to
add the phrase ““sharps containers
containing sharps” to § 173.134(c)(2) to
permit certain materials to be
transported on a vehicle used
exclusively to transport RMW. PHMSA
is also proposing to include certain
operational controls for shipments of
sharps containers that are detailed in
special permit DOT SP—13556.

Section 173.150

Section 173.150 provides exceptions
from the HMR for certain Class 3
flammable liquid material. Specifically,
§173.150(d) provides exceptions for
alcoholic beverages for all modes of
transport. An alcoholic beverage (as
defined in 27 CFR §§4.10 and 5.11) that
meets one of three conditions specified

in § 173.150(d) is not subject to the
requirements of the HMR for a Class 3
flammable liquid material.

Currently, the ICAO Technical
Instructions (TI) provide exceptions for
alcoholic beverages transported via
aircraft in Chapter 3; 3.1.1, Table 3-2,
special provision A9 and Chapter 8;
8.1.2 paragraph (1). Specifically, Chapter
3; 3.1.1 states that alcoholic beverages
containing not more than 70 percent
alcohol by volume, when packaged in
receptacles of 5 liters or less are not
subject to the ICAO TI when carried by
cargo aircraft. In addition, as specified
in Chapter 8; 1.1.2 paragraph (1) of the
ICAO TI, alcohol beverages with less
than 24 percent alcohol by volume or
alcohol beverages in retail packaging
and alcoholic beverages containing
more than 24 percent but not more than
70 percent alcohol by volume in
receptacles not exceeding 5 liters are
permitted to be carried by passengers or
crew in carry-on or checked luggage and
are not otherwise subject to the ICAO
TL

Generally, the HMR is harmonized
with the ICAO TI with regard to the
exceptions provided for alcoholic
beverages shipped by passenger carrying
and cargo aircraft. However, for cargo
aircraft, the HMR does not align with
the ICAO TI. For example, as specified
in §173.150(d), the HMR excepts
alcoholic beverages in an inner
packaging of 5 L. (1.3 gallons) or less
from regulation regardless of the alcohol
percent on cargo aircraft. In contrast, the
ICAO TI limits this exception to
alcoholic beverages not exceeding 70
percent alcohol by volume. This lack of
harmonization can lead to frustration of
shipments of these types of materials in
international air transport.

Therefore, in this NPRM, we propose
to revise the exceptions in § 173.150(d)
to harmonize the alcoholic beverages
exception via aircraft with the
requirements in the ICAO TI and to
restructure the exceptions in
§173.150(d) to provide clarity on the
requirements for the transport of
alcoholic beverages by each mode of
transport including passenger carrying
and cargo aircraft. Specifically, PHMSA
proposes to revise § 173.150(d) by
separating the requirements for
alcoholic beverages into two
subparagraphs: one paragraph

pertaining to the transport of alcoholic
beverages via motor vehicle, rail, and
vessel; and one paragraph pertaining to
the transport of alcoholic beverages via
air transport. We believe that separating
the requirements for alcoholic beverages
by mode promotes clarity and allows for
the current requirements to remain in
effect for motor vehicle, rail and vessel
transport while fully harmonizing the
air requirements in the HMR with the
ICAO TL

PHMSA proposes to harmonize with
the ICAO technical instructions by
stipulating that for transport via cargo
aircraft, in addition to the current 5 liter
limitation in the HMR, the alcohol
beverage must not exceed 70 percent
alcohol by volume. In addition, we
propose to move the requirements for
the transport of alcoholic beverages by
passenger carrying aircraft by
passengers and crew into a standalone
sub-subparagraph to improve clarity.

A cost may be incurred by the
alcoholic beverage industry for certain
high alcohol content (70 percent and
up) beverages shipped by cargo aircraft
which are currently excepted from the
requirements of the HMR. However,
PHMSA anticipates this cost to the
alcoholic beverage industry will be
minimized by three factors. First, due to
the non-perishable nature of alcoholic
beverages, the vast majority of alcoholic
beverages are transported by ground
transport or, if required to be exported,
by vessel transport. Second, the majority
of alcohols and distilled spirits
manufactured and transported have a
percentage of alcoholic content of, at, or
below 40 percent (80 proof). Thus the
proposed change would affect only a
small segment of high alcohol content
liquors. Lastly, in the rare instances
these beverages are shipped by air,
many air carriers already require
compliance with ICAO TI, thus the
impact of this harmonization should be
minimal. The derived benefit from this
revision would be realized from
increased harmonization with the ICAO
TI and greater hazard communication
and packaging standards on high
content alcoholic beverages which pose
arisk in transport. A summary of the
proposed revisions to the requirements
for alcoholic beverages can be seen in
the table below.

exceptions

Current HMR alcohol beverage

exceptions

Current ICAO TI alcohol beverage

Proposed HMR change

Highway .............
by volume.

gallons) or less.

(1) Contains 24 percent or less alcohol

(2) Is in an inner packaging of 5 L (1.3

No change. Restructure the paragraph.
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Current HMR alcohol beverage
exceptions

Current ICAO TI alcohol beverage
exceptions

Proposed HMR change

Passenger Air ....

Cargo Air

(3) Is a Packing Group Il alcoholic bev-
erage in a packaging of 250 L (66
gallons) or less.

(1) Contains 24 percent or less alcohol
by volume.

(2) Is in an inner packaging of 5 L (1.3
gallons) or less.

(3) Is a Packing Group Il alcoholic bev-
erage in a packaging of 250 L (66
gallons) or less.

(1) Contains 24 percent or less alcohol
by volume.

(2) Is in an inner packaging of 5 L (1.3
gallons) or less.

(3) Is a Packing Group Il alcoholic bev-
erage in a packaging of 250 L (66
gallons) or less.

(1) Contains 24 percent or less alcohol
by volume.

(2) More than 24 percent and not more
than 70 percent alcohol by volume
when in unopened retail packagings
not exceeding 5 liters (1.3 gallons)
carried in carry-on or checked bag-
gage, with a total net quantity per
person of 5 liters (1.3) gallons for
such beverages.

(1) Contains 24 percent or less alcohol
by volume.

(2) Is in an inner packaging of 5 L (1.3
gallons) or less.

(1) Contains 24 percent or less alcohol
by volume.

(2) More than 24 percent and not more
than 70 percent alcohol by volume
when in unopened retail packagings
not exceeding 5 liters (1.3 gallons)
carried in carry-on or checked bag-
gage, with a total net quantity per
person of 5 liters (1.3) gallons for
such beverages.

(1) Contains 24 percent or less alcohol
by volume.

(2) Alcoholic beverages not exceeding
70 percent alcohol content by volume
when packaged in 5 liters or less.

No change. Restructure the paragraph.

No change. Restructure the paragraph.

No change. Restructure the paragraph.

An upper limit of 70 percent alcohol by
volume is proposed to be added to
alcoholic beverages shipped by cargo
aircraft to harmonize with the ICAO
requirements.

Section 173.159a

Section 173.159 specifies
requirements for the transportation of
wet batteries, including non-spillable
batteries. Further exceptions for non-
spillable batteries are specified in
§173.159a. If certain transport
conditions specified in §§173.159 and
173.159a are met, such as specific
packaging and securement
requirements, non-spillable batteries are
excepted from the HMR.

In a final rule published on January
14, 2009, under Docket Nos. PHMSA—
2007-0065 (HM—224D) and PHMSA—
2008-0005 (HM-215]) [74 FR 2200],
entitled “Hazardous Materials: Revision
to Requirements for the Transportation
of Batteries and Battery-Powered
Devices; and Harmonization With the
United Nations Recommendations,
International Maritime Dangerous
Goods Code, and International Civil
Aviation Organization’s Technical
Instructions,” PHMSA amended
§173.159(f) to describe the conditions
under which a battery is considered
“non-spillable,” and relocated the
exceptions pertaining to non-spillable
batteries from §§173.159(d) and
173.159(f), to anew §173.159a.

However, when these exceptions were
relocated, PHMSA inadvertently
required that excepted non-spillable

batteries must be securely packaged in
strong outer packagings. This
modification, in essence, prohibited
excepted batteries from being palletized
or placed on a skid. Therefore, in this
NPRM, PHMSA is proposing to revise
§173.159a(c)(1) to except from the
packaging requirements of § 173.159,
non-spillable batteries that are secured
to skids or pallets and capable of
withstanding the shocks normally
incident to transportation, provided the
batteries meet the requirements of
§173.159(a) and are loaded or braced so
as to prevent damage and short circuits
in transit. Further, any other material
loaded in the same vehicle must be
blocked, braced, or otherwise secured to
prevent contact with or damage to the
batteries.

Part 177
Section 177.834

Section 177.834 provides the general
requirements for the loading and
unloading of vehicles intended to
transport hazardous materials via
ground transportation. Paragraph (j) of
this section requires CTMVs to be
transported with all valves and other
closures in liquid discharge systems to
be closed and free of leaks unless
transported in accordance with the

requirements for empty packages
specified in § 173.29(b)(2).

The provision specified in § 177.834(j)
was added on May 30, 1996, in a final
rule published under Docket Number
HM-222B [61 FR 27166] to consolidate
the closure requirements for cargo tanks
transporting Class 3 (flammable liquid)
materials, Class 8 (corrosive) materials,
and Division 6.1 (poisonous) materials.
This rule inadvertently overlooked the
impact the closure requirement would
have on MC 338 cargo tanks that
transport cryogenic liquids. These tanks
have external self-closing valves that are
normally transported in an open
position and are designed to close with
a tremendous amount of force to ensure
proper closure. Subsequently, these
valves require a large amount of force
and effort to open. As a result, the
potential for physical injury to
employee personnel is increased and
the ability of the valve system to operate
is potentially compromised as a result of
repeated cycling (opening, closing, and
testing).

Therefore, in this NPRM, we propose
to revise § 177.834(j) to permit external
emergency self-closing valves on MC
338 cargo tanks containing residues of
cryogenic liquids to remain either open
or closed during transit.
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Part 178
Section 178.2

Section 178.2 specifies the
responsibilities of the manufacturer or
other person certifying compliance with
the specification packaging
requirements of Part 178. As part of
these requirements, the manufacturer or
other person certifying compliance with
the requirements of Part 178 must
provide both notification to each person
to whom a packaging is transferred of all
requirements in Part 178 not met at the
time of transfer, and closure
requirements for the packaging. These
closure requirements include
information specifying the type(s) and
dimensions of the closures, including
gaskets and any other components
needed to ensure that the packaging is
capable of successfully passing the
applicable performance tests. This
information must include any
procedures to be followed, including
closure instructions for inner
packagings and receptacles, to
effectively assemble and close the
packaging for the purpose of preventing
leakage in transportation. Closure
instructions must provide for a
consistent and repeatable means of
closure that is sufficient to ensure the
packaging is closed in the same manner
as it was tested.

A package, as defined in §171.8,
“means a packaging plus its contents.”
Ensuring that a package is closed in a
manner which precludes the release of
a hazardous material is essential to safe
transportation, regardless of whether the
package is completely filled or contains
only residue. In accordance with
§173.29, an empty packaging containing
only the residue of a hazardous material
must be offered for transportation and
transported in the same manner as when
it previously contained a greater
quantity of that hazardous material.
This includes properly closing the
packaging for transportation and
providing closure notification
requirements to each person whom a
packaging is transferred in accordance
with §178.2(c).

In April 2006, PHMSA received a
request (Reference No.: 06—-0123)
seeking clarification of the closure
notification requirements specified in
§ 178.2(c) for packages containing
residues. In response, we indicated that
packages containing residues must meet
the notification requirements of
§178.2(c) and that we would clarify this
issue in a future rulemaking.

In this rulemaking, PHMSA is
addressing this issue by proposing to
revise § 178.2(c) to clarify that the
notification requirements apply to

packagings containing a residue of a
hazardous materials unless these
packagings of hazardous materials meet
the exceptions provided in § 173.29(b).
This clarification will ensure packages
containing residues are properly closed
and increase compliance with the intent
of this regulation. This increased
compliance should also result in fewer
packages being improperly closed, and
thereby reduce the potential for leaks in
transportation.

Certain CTMVs require as part of their
specification both a CTMV
manufacturer’s data report and a
certificate stating that the completed
cargo tank motor vehicle conforms in all
respects to the appropriate specification
and the American Society of Mechanical
Engineers (ASME) Code. Section
178.2(c) currently excepts CTMVs
which require a manufacturer’s data
report and certificate from the
notification requirements. Specifically,
§178.2(c) states that CTMV’s in
compliance with §§178.337-18 and
178.345—10 are excepted from the
notification requirements specified in
§178.2(c). The current reference to
§178.345-10 in paragraph §178.2 (c)
refers to pressure relief, not the CTMV
manufacturer’s data report and
certificates for DOT 406, 407 and 412
(CTMVs), and is in error. The correct
citation should read § 178.345-15,
which refers to the manufacturer’s data
report and certification of DOT 406, 407
and 412 CTMVs. In addition, it was
brought to PHMSA'’s attention that a
reference to a MC 338 cargo tank
manufacturer’s data report certificate in
§178.338-19 is missing in § 178.2(c).

We agree and believe that a reference
to a MC 338 cargo tank manufacturer’s
data report certificate would be
appropriate in § 178.2(c). Therefore, in
this rulemaking, we propose to correct
these errors and omissions by replacing
the reference to § 178.345—10 with
§178.345-15 and adding a reference to
§178.338-19.

Appendix E to Part 178

Appendix E to Part 178 describes the
Flame Penetration Resistance Test
referenced throughout the HMR with
regard to the outer packaging for
chemical oxygen generators and
cylinders containing compressed
oxygen. This appendix specifies
requirements for the Flame Penetration
Resistance Test and includes criteria for
acceptance of a passing test result, a
summary of the test method and
procedure, details on the preparation of
test specimens, and construction and
calibration specifications for the test
equipment.

On January 31, 2007, PHMSA
published a final rule under docket
number RSPA-04-17664 (HM—-224B)
[72 FR 4442] entitled “Transportation of
Compressed Oxygen, Other Oxidizing
Gases and Chemical Oxygen Generators
on Aircraft,” which included
amendments that changed packaging
and marking requirements for air
shipments of compressed oxygen
cylinders and chemical oxygen
generators. As of October 1, 2009,
certain compressed gases shipped by
air, and chemical oxygen generators
must be placed in a rigid outer
packaging demonstrated to withstand
both flame penetration and thermal
resistance testing requirements.

Appendix E specifies the procedures
to follow to conduct the Flame
Penetration Resistance Test. The test
procedure is described in sections (g)(2)
of this Appendix and references a
“Figure 1,” but HMR, Figure 1 is
omitted. In sections (d)(3) and (f)(2) of
this Appendix, the design and
calibration of the calorimeter is
described and refers to a “Figure 2,” but
Figure 2 is also omitted. Therefore, in
this NPRM, PHMSA is proposing to add
Figures 1 and 2 that were referenced but
inadvertently omitted from Appendix E.

Part 180

Section 180.416

Section 180.416 details the
requirements for a discharge system
inspection and maintenance program for
cargo tanks transporting liquefied
compressed gases. Specifically,

§ 180.416 applies to operators using
specification MC 330, MC 331, and non-
specification cargo tanks authorized
under § 173.315(k) for transportation of
liquefied compressed gases other than
carbon dioxide. As part of the discharge
system inspection specified in this
section, the operator must visually
inspect each delivery hose assembly at
least once each calendar month in
which the delivery hose assembly is in
service and keep a record of each
inspection. In accordance with
§180.416(d), that record must include
the inspection date, the name of the
person performing the inspection, the
hose assembly identification number,
the company name, the date the hose
was assembled and tested, and an
indication that the delivery hose
assembly and piping system passed or
failed the tests and inspections.

There has been some confusion
among the regulated community
pertaining to the requirement to include
“the company name” in the record as
specified in § 180.416(d). Specifically,
there was concern over whether ‘““the



Federal Register/Vol. 77, No. 81/Thursday, April 26, 2012/Proposed Rules

24895

company name’’ refers to the name of
the operator or the name of the
manufacturer of the hose.

In this NPRM, PHMSA proposes to
revise § 180.416(d) to clarify that the
reference to the “company name’ on the
inspection record is the name of the
hose manufacturer. We believe this
proposed revision will clarify the
requirement for discharge system
inspection records, resulting in more
accurate records for specification MC
330, MC 331, and non-specification
cargo tanks authorized under
§ 173.315(k) transporting of liquefied
compressed gases other than carbon
dioxide.

III. Regulatory Analyses and Notices

A. Statutory/Legal Authority for This
Rulemaking

This NPRM is published under
authority of Federal hazardous materials
transportation law (Federal hazmat law;
49 U.S.C. 5101 et seq.). Section 5103(b)
of Federal hazmat law authorizes the
Secretary of Transportation to prescribe
regulations for the safe transportation,
including security, of hazardous
materials in intrastate, interstate, and
foreign commerce. If adopted as
proposed, this NPRM would make
miscellaneous amendments to the HMR.
In addition, if adopted as proposed, this
NPRM would correct errors in the
hazardous materials table and
corresponding special provisions,
clarify the requirements for lab packing
temperature controlled materials and
clarify various cargo tank provisions
and revise the training requirements to
require that a hazmat employer must
make hazmat employee training records
available upon request to an authorized
officials. These amendments clarify
regulatory requirements and, where
appropriate, decrease the regulatory
burden without compromising the safe
transportation of hazardous materials in
commerce.

B. Executive Order 12866, Executive
Order 13563 and DOT Regulatory
Policies and Procedures

This proposed rule is not considered
a significant regulatory action under
section 3(f) and was not reviewed by the
Office of Management and Budget
(OMB). The proposed rule is not
considered a significant rule under the
Regulatory Policies and Procedures
order issued by the Department of
Transportation [44 FR 11034].

In this notice of proposed rulemaking,
we propose to amend miscellaneous
provisions in the HMR to clarify the
provisions and to relax overly
burdensome requirements. PHMSA

anticipates the proposals contained in
this rule will have economic benefits to
the regulated community. This NPRM is
designed to increase the clarity of the
HMR, thereby increasing voluntary
compliance while reducing compliance
costs.

Executive Order 13563 is
supplemental to and reaffirms the
principles, structures, and definitions
governing regulatory review that were
established in Executive Order 12866
Regulatory Planning and Review of
September 30, 1993. In addition,
Executive Order 13563 specifically
requires agencies to: (1) Involve the
public in the regulatory process; (2)
promote simplification and
harmonization through interagency
coordination; (3) identify and consider
regulatory approaches that reduce
burden and maintain flexibility; (4)
ensure the objectivity of any scientific
or technological information used to
support regulatory action; and (5)
consider how to best promote
retrospective analysis to moditfy,
streamline, expand, or repeal existing
rules that are outmoded, ineffective,
insufficient, or excessively burdensome.

In this NPRM, PHMSA has involved
the public in the regulatory process in
a variety of ways. Specifically, in this
rulemaking PHMSA is addressing issues
and errors that were identified and
tagged for future rulemaking
consideration in letters of interpretation
issued to the regulated community and
through other correspondence with
PHMSA stakeholders. In addition,
PHMSA has responded to the TSI’s
request to incorporate a guidance
document designed to assist the sulphur
industry in ensuring the safe transport
of molten sulphur (P-1581). PHMSA is
asking for public comments based on
the proposals in this NPRM. Upon
receipt of public comment, PHMSA will
address all substantive comments in the
next rulemaking action under this
docket number.

The amendments in the NPRM
promote simplification and
harmonization through interagency
coordination. Specifically, in this
NPRM, PHMSA is simplifying the lab
packing requirements, the hazardous
materials table and special provisions
and the requirements for cargo tank
transportation. These revisions are
expected to produce a safety benefit
derived from the increased clarity and
reduced ambiguity in the special
provisions to the § 172.101 HMT, and
the lab packaging and cargo tank
requirements of the HMR. There are
minimal additional costs. The clarity
will result in net benefits.

This NPRM also promotes
harmonization with international
standards, such as the IMDG Code,
Canada’s TDG requirements and the
ICAO TI with regard to the handling of
“Lead compounds, soluble n.o.s.” via
vessel, rail shipments of residue
between the United States and Canada
and alcoholic beverages via aircraft.

These revisions to the §172.101 HMT
will eliminate errors in the §172.101
HMT, reduce ambiguity, harmonize the
HMR with international regulations, and
improve clarity. Many of these revisions
were brought to PHMSA'’s attention
through letters of interpretation
requested from the regulated
community. Although these revisions
are minor, they are expected to produce
a safety benefit derived from the
increased clarity and accuracy of the
text in the § 172.101 HMT.

This NPRM proposes approaches that
reduce the regulatory burden on the
regulated community, allows for
flexibility in achieving compliance and
maintains an appropriate level of safety.
This NPRM permits flexibility in
achieving compliance when
transporting cargo tanks while
maintaining an appropriate level of
safety. This NPRM also incorporates a
special permit DOT SP-13556 that has
a strong record of safety. Incorporating
this permit into the HMR will provide
wider access to the benefits of the
provisions granted in this special
permit, therefore, fostering greater
regulatory flexibility without
compromising transportation safety.

A majority of the amendments in this
rulemaking are simple clarifications and
do not require significant scientific or
technological information. However,
when necessary in this NPRM, PHMSA
used scientific or technological
information to support its regulatory
action. Specifically, such data was
considered when structuring
alternatives on how to best deal with
issues regarding the safe transport of
cargo tanks and the transport of
alcoholic beverages with greater than 70
percent alcohol by volume via cargo
aircraft. This information was used in
the evaluation of alternative proposals
and ultimately this information
determined how best to promote
retrospective analysis to modify and
streamline existing requirements that
are outmoded, ineffective, insufficient,
or excessively burdensome.

C. Executive Order 13132

This proposed rule was analyzed in
accordance with the principles and
criteria contained in Executive Order
13132 (“Federalism”). This proposed
rule would preempt state, local and
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Indian tribe requirements but does not
propose any regulation that has
substantial direct effects on the states,
the relationship between the national
government and the states, or the
distribution of power and
responsibilities among the various
levels of government. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply.

The Federal hazardous material
transportation law, 49 U.S.C. 5125(b)(1),
contains an express preemption
provision (49 U.S.C. 5125(b))
preempting state, local, and Indian tribe
requirements on certain covered
subjects. Covered subjects are:

(i) The designation, description, and
classification of hazardous materials;

(ii) The packing, repacking, handling,
labeling, marking, and placarding of
hazardous materials;

(iii) The preparation, execution, and
use of shipping documents related to
hazardous materials and requirements
related to the number, content, and
placement of those documents;

(iv) The written notification,
recording, and reporting of the
unintentional release in transportation
of hazardous materials; or

(v) The design, manufacture,
fabrication, marking, maintenance,
reconditioning, repair, or testing of a
packaging or container which is
represented, marked, certified, or sold
as qualified for use in the transport of
hazardous materials.

This proposed rule concerns the
classification, packaging, and handling
of hazardous materials, among other
covered subjects. If adopted, this rule
would preempt any state, local, or
Indian tribe requirements concerning
these subjects unless the non-Federal
requirements are ‘‘substantively the
same’’(see 49 CFR 107.202(d) as the
Federal requirements.)

Federal hazardous materials
transportation law provides at 49 U.S.C.
5125(b)(2) that if PHMSA issues a
regulation concerning any of the
covered subjects, PHMSA must
determine and publish in the Federal
Register the effective date of Federal
preemption. That effective date may not
be earlier than the 90th day following
the date of issuance of the final rule and
not later than two years after the date of
issuance. PHMSA proposes the effective
date of federal preemption be 90 days
from publication of a final rule in this
matter in the Federal Register.

D. Executive Order 13175

This proposed rule has been analyzed
in accordance with the principles and
criteria contained in Executive Order
13175 (“Consultation and Coordination

with Indian Tribal Governments”).
Because this proposed rule does not
have tribal implications and does not
impose substantial direct compliance
costs on Indian tribal governments, the
funding and consultation requirements
of Executive Order 13175 do not apply,
and a tribal summary impact statement
is not required.

E. Regulatory Flexibility Act, Executive
Order 13272, and DOT Procedures and
Policies

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires an agency to
review regulations to assess their impact
on small entities unless the agency
determines the rule is not expected to
have a significant impact on a
substantial number of small entities.
This proposed rule would amend
miscellaneous provisions in the HMR to
clarify provisions based on our
PHMSA'’s initiatives and
correspondence with the regulated
community. While maintaining safety, it
would relax certain requirements that
are overly burdensome. The proposed
changes are generally intended to
provide relief to shippers, carriers, and
packaging manufacturers, including
small entities.

Consideration of alternative proposals
for small businesses. The Regulatory
Flexibility Act directs agencies to
establish exceptions and differing
compliance standards for small
businesses, where it is possible to do so
and still meet the objectives of
applicable regulatory statutes. In the
case of hazardous materials
transportation, it is not possible to
establish exceptions or differing
standards and still accomplish our
safety objectives.

The impact of this proposed rule is
not expected to be significant. The
proposed changes are generally
intended to provide relief to shippers,
carriers, and packaging manufactures
and testers, including small entities.
This relief will provide marginal
positive economic benefits to shippers,
carriers, and packaging manufactures
and testers, including small entities
however; these benefits are not at a level
that can be considered economically
significant. Therefore, this proposed
rule will not have a significant
economic impact on a substantial
number of small entities.

This proposed rule has been
developed in accordance with Executive
Order 13272 (“Proper Consideration of
Small Entities in Agency Rulemaking”’)
and DOT’s procedures and policies to
promote compliance with the
Regulatory Flexibility Act to ensure that

potential impacts of draft rules on small
entities are properly considered.

F. Paperwork Reduction Act

This proposed rule does not impose
any new information collection
requirements and in three instances
marginally decreases the information
collection burden on the reregulated
community. Specifically the following
information collections affected by this
rulemaking are:

¢ Office of Management and Budget
(OMB) Control Number 2137-0051;
Rulemaking and Special Permit
Petitions: A slight reduction in
information collection burden is
anticipated due to the incorporation of
a DOT SP-13556 into § 173.134. This
permit will allow individuals more
flexibility when transporting sharps and
decrease the need for special permits
applications when transporting sharps
as regulated medical wastes.

e OMB Control Number 2137-0034;
Hazardous Materials Shipping Papers
and Emergency Response Information:
A negligible reduction in information
collection burden due to relaxation of
the shipping paper description
requirements for residues specified in
§172.203. Specifically, this will allow
individuals more flexibility on the
shipping paper descriptions when
shipping waste internationally, and will
correct a regulatory inconsistency
between the HMR and Canadian
Hazardous materials regulations,
fostering international transport of
residues.

¢ OMB Control Number 2137-0557;
Approvals for Hazardous Materials: A
slight reduction in information
collection burden is anticipated due to
relaxation of approval submittal
requirements specified in § 105.40.
Specifically, this relaxation will permit
individuals wishing to apply with
PHMSA to be an approved designated
agent to submit their applications either
by standard mail or electronic mail.
Currently, the HMR only permits
submission through standard mail. This
change will result in a decrease in
duplicate hard copies submitted to
PHMSA as well as a decrease in the
processing time for such applications.

G. Regulation Identifier Number (RIN)

A regulation identifier number (RIN)
is assigned to each regulatory action
listed in the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. The RIN number contained in the
heading of this document can be used
to cross-reference this action with the
Unified Agenda.
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H. Unfunded Mandates Reform Act

This proposed rule does not impose
unfunded mandates under the
Unfunded Mandates Reform Act of
1995. It does not result in costs of
$141,300,000 or more to either state,
local, or tribal governments, in the
aggregate, or to the private sector, and
is the least burdensome alternative that
achieves the objective of the rule.

I. Environmental Assessment

The National Environmental Policy
Act, 42 U.S.C. 4321-4375, requires
federal agencies to analyze proposed
actions to determine whether the action
will have a significant impact on the
human environment. The Council on
Environmental Quality (CEQ)
regulations require federal agencies to
conduct an environmental review
considering: (1) The need for the
proposed action; (2) alternatives to the
proposed action; (3) probable
environmental impacts of the proposed
action and alternatives; and (4) the
agencies and persons consulted during
the consideration process. PHMSA
proposes to make miscellaneous
amendments to the HMR based on
PHMSA’s own initiatives including a
review of the HMR, previous letters of
interpretation and special permits we
issued. The proposed amendments are
intended to update, clarify, or provide
relief from certain existing regulatory
requirements to promote safer
transportation practices; eliminate
unnecessary regulatory requirements;
facilitate international commerce; and
make these requirements easier to
understand.

Description of Action:

Docket No. PHMSA-2011-0138 (HM—
218G), NPRM

Transportation of hazardous materials
in commerce is subject to requirements
in the HMR, issued under authority of
Federal hazardous materials
transportation law, codified at 49 U.S.C.
5001 et seq. To facilitate the safe and
efficient transportation of hazardous
materials in international commerce, the
HMR provide that both domestic and
international shipments of hazardous
materials may be offered for
transportation and transported under
provisions of the international
regulations.

Proposed Amendments to the HVIR:

In this NPRM, PHMSA is proposing
to:

e Permit designated agents for non-
residents to submit designation requests
by electronic mail in addition to
traditional mail.

e Add the TSI “Molten Sulphur Rail
Tank Car Guidance” document to the
list of informational materials not
requiring incorporation by reference in
§171.7.

e Revise the §172.101 HMT to correct
an error in the transportation
requirements for entries listed under the
proper shipping name, “Hydrazine
Dicarbonic Acid Diazide.”

e Revise the §172.101 HMT to
remove the entry for “Zinc ethyl, see
Diethylzinc” which was superseded by
proper shipping names adopted in a
previous rulemaking.

e Revise special provision 138 in
§172.102 to clarify the lead solubility
calculation utilized for classification of
material as a Marine Pollutant.

¢ Remove references to special
provisions B72 and B74 in § 172.102.
These special provisions were removed
in a previous rulemaking, however,
twelve entries in the §172.101 HMT
still contain references to these special
provisions.

¢ Revise the shipping paper
requirements in § 172.203(e) to permit
the phrase “Residue last contained” to
be placed before or after the basic
shipping description sequence, or for
rail shipment, directly preceding the
proper shipping name in the basic
shipping description sequence.

e Update the training recordkeeping
requirements in § 172.704 to specify that
a hazardous materials (hazmat)
employer must make hazmat employee
training records available upon request,
at a reasonable time and location, to an
authorized official of the Department of
Transportation or the Department of
Homeland Security.

o (Clarify that the material of trade
exception in § 173.6 may be used when
transporting Division 2.1 and 2.2 gases
in Dewar flasks.

o Clarify the lab pack provisions in
§173.12 pertaining to temperature-
controlled materials contained in a lab
pack.

e Clarify the exceptions for external
emergency self-closing valves on
CTMVs in § 173.33(g) to specify that
external emergency self-closing valves
on MC 338 cargo tanks containing
cryogenic liquids may remain open
during transportation.

o Correct an inadvertent deletion of
the § 173.62 packaging requirements for
explosives.

e Incorporate DOT SP-13556 into
§173.134, to authorize the
transportation by motor vehicle of
certain regulated medical wastes,
designated as sharps, in non-DOT
specification containers fitted into
wheeled racks.

¢ Revise the requirements for cargo
air transport of alcoholic beverages
§173.150 to harmonize with the ICAO
TI

e Clarify the exceptions in § 173.159a
for non-spillable batteries secured to
skids or pallets.

e Revise §178.2(c) to clarify the
applicability of the notification
requirements for packages containing
residues.

¢ Clarify the inspection record
requirements in § 180.416 for discharge
systems of cargo tanks transporting
liquefied compressed gases.

¢ Clarify the requirements for the
Flame Penetration Resistance test
required for chemical oxygen generators
and certain compressed gases in
Appendix E to Part 178.

Alternatives Considered:

Alternative (1): Do nothing.

Our goal is to update, clarify and
provide relief from certain existing
regulatory requirements to promote
safer transportation practices, eliminate
unnecessary regulatory requirements,
and facilitate international commerce.
We rejected the do-nothing alternative.

Alternative (2): Go forward with the
proposed amendments to the HMR in
this NPRM.

This is the selected alternative.

Environmental Consequences

Hazardous materials are substances
that may pose a threat to public safety
or the environment during
transportation because of their physical,
chemical, or nuclear properties. The
hazardous materials regulatory system is
a risk management system that is
prevention oriented and focused on
identifying a safety hazard and reducing
the probability and quantity of a
hazardous material release. Hazardous
materials are categorized by hazard
analysis and experience into hazard
classes and packing groups. The
regulations require each shipper to
classify a material in accordance with
these hazard classes and packing
groups. The process of classifying a
hazardous material is itself a form of
hazard analysis. Further, the regulations
require the shipper to communicate a
material’s hazards through use of the
hazard class, packing group, and proper
shipping name on the shipping paper
and the use of labels on packages and
placards on transport vehicles. Thus,
the shipping paper, labels, and placards
communicate the most significant
findings of the shipper’s hazard
analysis. A hazardous material is
assigned to one of three packing groups
based upon its degree of hazard, from a
high hazard, Packing Group I to a low
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hazard, Packing Group IIl material. The
quality, damage resistance, and
performance standards of the packaging
in each packing group are appropriate
for the hazards of the material
transported.

Under the HMR, hazardous materials
are transported by aircraft, vessel, rail,
and highway. The potential for
environmental damage or contamination
exists when packages of hazardous
materials are involved in accidents or en
route incidents resulting from cargo
shifts, valve failures, package failures,
loading, unloading, collisions, handling
problems, or deliberate sabotage. The
release of hazardous materials can cause
the loss of ecological resources (e.g.
wildlife habitats) and the contamination
of air, aquatic environments, and soil.
Contamination of soil can lead to the
contamination of ground water.
Compliance with the HMR substantially
reduces the possibility of accidental
release of hazardous materials.

Conclusion

PHMSA proposes to make
miscellaneous amendments to the HMR
based on comments from the regulated
community and PHMSA’s own
rulemaking initiatives. The proposed
amendments are intended to update,
clarify, or provide relief from certain
existing regulatory requirements to
promote safer transportation practices;
eliminate unnecessary regulatory
requirements; facilitate international
commerce; and make these
requirements easier to understand.
These proposed clarifications of
regulatory requirements, if adopted, will
foster a greater level of compliance with
the HMR and thus, diminished levels of
hazardous materials transportation
incidents affecting the health and safety
of the environment. Therefore, the net
environmental impact of this proposal
will be positive.

J. Privacy Act

Anyone is able to search the
electronic form of any written
communications and comments
received into any of our dockets by the
name of the individual submitting the
document (or signing the document, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477), or you may visit http://

www.regulations.gov/search/footer/
privacyanduse.jsp.

K. International Trade Analysis

The Trade Agreements Act of 1979
(Pub. L. 96—39), as amended by the
Uruguay Round Agreements Act (Pub.
L. 103—-465), prohibits Federal agencies
from establishing any standards or
engaging in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Pursuant to these Acts, the
establishment of standards are not
considered unnecessary obstacles to the
foreign commerce of the United States,
so long as the standards have a
legitimate domestic objective, such as
the protection of safety, and do not
operate in a manner that excludes
imports that meet this objective. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards. PHMSA notes the
purpose is to ensure the safety of the
American public, and has assessed the
effects of this rule to ensure that it does
not exclude imports that meet this
objective. As a result, this proposed rule
is not considered as creating an
unnecessary obstacle to foreign
commerce.

List of Subjects
49 CFR Part 105

Administrative practice and
procedure, Hazardous materials
transportation, Penalties, Reporting and
recordkeeping requirements.

49 CFR Part 171

Exports, Hazardous materials
transportation, Hazardous waste,
Imports, Incorporation by reference,
Reporting and recordkeeping
requirements.

49 CFR Part 172

Education, Hazardous materials
transportation, Hazardous waste,
Incorporation by reference, Labeling,
Markings, Packaging and containers,
Reporting and recordkeeping
requirements.

49 CFR Part 173

Hazardous materials transportation,
Incorporation by reference, Packaging
and containers, Radioactive materials,
Reporting and recordkeeping
requirements, Uranium.

49 CFR Part 177

Hazardous materials transportation,
Loading and unloading, Segregation and
separation.

49 CFR Part 178

Hazardous materials transportation,
Incorporation by reference, Motor
vehicle safety, Packaging and
containers, Reporting and recordkeeping
requirements.

49 CFR Part 180

Hazardous materials transportation,
Motor carriers, Motor vehicle safety,
Packaging and containers, Railroad
safety, Reporting and recordkeeping
requirements.

In consideration of the foregoing, we
propose to amend 49 CFR chapter I as
follows:

PART 105—HAZARDOUS MATERIALS
PROGRAM PROCEDURES

1. The authority citation for part 105
continues to read as follows:

Authority: 49 U.S.C. 5101-5127; 49 CFR
1.53.

2.In §105.40, paragraph (d) is revised
to read as follows:

§105.40 Designated agents for non-
residents.
* * * * *

(d) Each designation must be
submitted to: Approvals and Permits
Division, Pipeline and Hazardous
Materials Safety Administration, Attn:
PHH-30, U.S. Department of
Transportation, East Building, 1200
New Jersey Avenue SE., Washington,
DC 20590-0001 or by electronic mail to:
specialpermits@dot.gov or
approvals@dot.gov as appropriate.

* * * * *

PART 171—GENERAL INFORMATION,
REGULATIONS, AND DEFINITIONS

3. The authority citation for part 171
continues to read as follows:

Authority: 49 U.S.C. 5101-5128, 44701; 49
CFR 1.45 and 1.53; Pub. L. 101—410 section
4 (28 U.S.C. 2461 note); Pub. L. 104-134,
section 31001.

4.In §171.7, in the paragraph (b)
table, the following entry is added:

§171.7 Reference material.
(b) N


http://www.regulations.gov/search/footer/privacyanduse.jsp
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Source and name of material

49 CFR reference

* *

* * *

The Sulphur Institute, 1140 Connecticut Avenue NW., Washington, DC 20036

Molten Sulphur Rail Tank Car Guidance document, November 2011 final edition

* *

* * *

....................................... 172.102

PART 172—HAZARDOUS MATERIALS
TABLE, SPECIAL PROVISIONS,
HAZARDOUS MATERIALS
COMMUNICATIONS, EMERGENCY
RESPONSE INFORMATION, AND
TRAINING REQUIREMENTS

5. The authority citation for part 172
continues to read as follows:

Authority: 49 U.S.C. 5101-5128, 44701; 49
CFR 1.53.

6.In §172.101, the Hazardous
Materials Table is amended by removing
the entries under “[REMOVE]”, by
adding the entries under “[ADD]” and
revising entries under “[REVISE]” in the
appropriate alphabetical sequence to
read as follows:

§172.101 Purpose and use of hazardous
materials table.
* * * * *



Federal Register/Vol. 77, No. 81/Thursday, April 26, 2012/Proposed Rules

24900

‘Shdl

‘8edl ‘€ldl
‘ehdl ‘Pdl
‘Ocl ‘eed “ajeplojydiposoydsoyd
op Q  Usppigiog  usppigiog T vrg Leg UON yiaegz gLig | " L262YN L9 Rgpg oo
‘Shdl
‘8edl ‘Cldl
‘2hdL ‘vdL ‘pinbyj olioydoihd
‘0zl ‘zed snoipAyue ‘epLojyo
gy e Q  USpPIGIOY  USpPIGIOg T bhg 17z aUON ‘vigea 'z Zp g e | GrBZYN 19 4p snouoydsoyd jAusg e
‘Ghdl
‘8edl ‘€ldl
‘Chdl ‘Pdl
‘OcL ‘zed "snoipAyue ‘apLojyo
ov ueppliqio4  uapplqiod e L2¢ ' BUON ‘vig ‘6d ‘¢ | " Le62YN L9 -Ip oloiyiouoydsoyd |Ayyg
Prdl ‘8edl
‘Cldl ‘edl
‘0cl ‘oed
op Q  USPPIGIO4  USppIGIOq N ozz aUON g eg L geprg e | v vgbeNn L9 sreueAo0S] fang-Lioy
ENEE]
‘6edl
oy v v ot 709 T ag ¢ cye T €0c T oSt ‘kdL ‘vl 'ear g'g v 1]
‘(punodwoo buionpai o
bujuuyy yured buipnjour)
‘82dl ‘8dl BAIS01I00 ‘B|qewwel}
Op e g TG 1L epg 208 e 051 Zdl ‘21 zgl g g e I " 6IVENN € |eLIsIew Pae|el Uit
"apizelp
usappigqIo4  PIOB DIUOQJEDIP BuIZeIPAH
[aav]
-ouiziAyielq ees ‘JAyre ouiz
‘IdLl
‘L ‘edl
R op e g e T0g S Wz Qg e vG1 ‘cog ‘olg g g e I
‘€hdl ‘edl
‘21 ‘edl
R O q e 708 usppigiog epz 20z suoN ‘ecg ‘olg Lgg e I
‘apizeip
usppigqio4  PIOB DUOQJedIp dulzeIpAH
[3nonad]
(aot) (voL) (ae) (ve) (08) (as) (v8) (2) (9) (s) ¥) (€) (e (1)
Aluo yeio le/yelolre n ng-uo suondeox
g0 uoneo0 .\_"m omwmo _um\Dmemm e HnAEON - 3 (20121 8) siequinu UOISIAIP Buidaes odosd
(vx €21 8) suoisinoid S8poo |age] od uon 10 SSe[o ladiy d sjoquiAs
abemols [assap suoneyw| Auenp Buibeyoed |eroads -Boluap| piezeH PuE SUoiaOSep

(o1)

(6)

(8)

S[eusjew snopiezeH

37av] SIVIHILYIN SNOAdvZYH—LOL'2LL §



b
=
=
<
N
[72)
5]
—
=
&~
!
b
©n
o
oy
g Sgh ‘o
Ay
~
N
~—
o
N
S
N
ﬂm mN—v hov ...............
[oN
<
=
o]
o
w
—
=
E
- sgh ‘o
i
[ce)
S
Z
N
2
= O —
-
~
=]
1 |
2 L
o
& R
"
L]
<
e
5]
<=
P
=
T —
JR—

usppIgIo-

uspplqiod

usppIgIO-

uspplqiod

usppIgIo-

uapplqiod

uspplqiod

usppIgIo-

usppigiog vre
S — -
usppigIo vre
P — .
P — vz
P — vz
P — -
P — -

* *

Shdl
‘8edl ‘Zedl
‘€ldl ‘edl
‘0L ‘zeg
‘vig ‘6d ‘¢

vrdl
‘8edl ‘ZedL
‘€hdl ‘2dL
‘gel ‘oed
‘vig ‘69 ‘L

‘Shdl
‘8edl ‘Zedl
‘€ldl ‘edl
‘0L ‘zed
‘vig ‘6d ‘¢

vrdl
‘8edl ‘ZedL
‘€hdl ‘2dL
‘gel ‘oed
‘vig ‘69 ‘L

*

‘€dl kL 1Y
‘141 ‘g ‘oe

‘edl ‘L 1Y
‘edl ‘g ‘o€

x

‘€ldl CldL
‘edl ‘ozl
‘VEN ‘v89
‘2.8 ‘2eq

‘vig ‘69 ‘¢

*

‘Shdl ‘8edl

‘€hdl ‘2hdL
‘vdl ‘02l
‘zed ‘919
‘vig ‘6d ‘¢

*

....... Zp g e

*

T BBYENN

T 88YENN

T E6YENN

T 26YENN

*

T 8vPeNN

1274\

x

LEBINN

G8¢VN

1’9

19

1’9

19

(4

1’9

0501
01 o} [enba Jo uey;
Jsjealb uonelusouoo
Jodea pejeinjes pue
gwyjw 000} o3 [enba
10 uey} Jemoy A}joixo}
uole/eyul ue yim 's'o'u
hm>_wo\_\_n.0 .m_QmEEmc
‘pinbi| uonereyur Aq o1xo |
‘0507 00§ o1 [enbe 1o
uey) Jejealb uonesus
-U09 Jodea pajeinjes
pue guwy/jw 0oc o1 \mzbm
10 uel} 1emoj A}1o1xo}
uoneeyul ue yiim 's'o'u
‘9AIS01I00 “w_QmEEm:
‘pinbi| uonereyur Ag o1xo
0501
01 0} [enba uo uey;
Jajeaub uonesuaouod
Jodea psjeinjes pue
gwyjw 000} o3 [enba
10 uey) Jomoj A31o1xo}
uole/eyul ue Yyium *s'o'u
‘a|qewwel} ‘9AIS0II00
‘pinbi| uonereyur Aq o1xo |
‘007 00§ o1 [enba 1o
ueyj gmgmmu@. uonenjuad
-U09 Jodea pajeinjes
pue gwyjw 0oz o3 jenba
10 uey}] 1emo| \Q.B.C«E
uoneleyul ue yiim 's'o'u
‘s|qewwel} ‘9AIS0LI00
‘pinbi| uonereyur Aq o1xo

.................. usjow Inyns

.................. usjow ‘Inyng

"apIxou} Jnj|ns
98.) aiow Jo jusviad 0g
ypm Buiwny ‘pioe ounyng

pin
-byj ooydouAd ‘epuojyo
-Ip snouoydsoyd JAyle\



Federal Register/Vol. 77, No. 81/Thursday, April 26, 2012/Proposed Rules

05070}

0} [enba 1o uey) Jojesib

uonejueduo9 Joden

pajeines pue guiyjw

ShdL 0001 o1 [enba Jo uey}

‘gedl ‘ZedL 1amoj Ayaixo} uoneeyul

‘eldl ‘edl ue yum "s'o'u ‘e|qew

(514 ‘Ocl ‘eed -Wey} ‘aAloeal-1a)em
»O.V ‘a2 n_vN ............... a usppIgIo usppIqIoq ppg e Jgg BUON :v_‘m nmm »N e ey __‘.© ................ | L6PENN L9 _U_DU__ uolejeyul >D oIXO|

‘0507 005

0} [enba 1o ueyj Jojesib

uoeuasuoa Jodea

pajeines pue guiyjw

Yrdl 00z 0} [enba 1o uey}

‘8edl ‘Zedl Jemoy Ayoixoy uonereyul

‘Cldl ‘edl ue yym "s'o'u ‘s|qew

(514 ‘gel ‘oed -Wej} ‘aAljoeal-1alem
Op ‘gz ‘Lz e a USPPIGIO ueppIGIOg T bhg 9zz aUON B | " 0BVENN L9 ‘pINbij UONEB[BYUI AQ DIXO]

(got) (vot) (ge) (ve) (08) (as) (v8) (2) (9) () ¥) (e) (@ ()
Auo yeso |lel/iyeI0Ie ying 3INg-UON suondeoxg
8uo uoneso -lle obiey  Jebuassed (201221 8) slaquinu UOISIAIPp mc_am_wwﬂaoa
(xxx €21 8) suoisinoid $Op0o |aqgeT] 9d uon 10 ssepo ue w:ﬂ_ duose s|oquiAs
obemols |assap suoneyw| Ajuenpd buibexoedq |eloads -Boluap| piezeH p oy P
1) ®) @) s[elig)ew snopiezeH

24902

penunuo)—31gv] SIVIHILVYIN SNOAYYZYH—LOL'2LL §



Federal Register/Vol. 77, No. 81/Thursday, April 26, 2012/Proposed Rules

24903

* * * * *

7.1n §172.102, special provision 138
is added in paragraph (c)(1) and special
provision R1 in paragraph (c)(6) is
revised to read as follows:

§172.102 Special Provisions.

* * * * *

(C) * % %

(1) * *x %

138 This entry applies to lead
compounds which, when mixed in a
ratio of 1:1,000 with 0.07 M (Molar
concentration) hydrochloric acid and
stirred for one hour at a temperature of
23 °C £ 2 °C, exhibit a solubility of more
than 5 percent. Lead compounds which,
when mixed in a ratio of 1:1,000 with
0.07 M (Molar concentration)
hydrochloric acid and stirred for one
hour at a temperature of 23 °C + 2 °C,
exhibit a solubility of 5 percent or less
are not subject to the requirements of
this subchapter unless they meet criteria
as another hazard class or division. Lead
compounds that have a solubility of 5
percent or less in accordance with this
special provision are not subject to the
requirements of this subchapter that
pertain to Marine Pollutants.

* * * * *

(6) * % *

R1 A person who offers for
transportation tank cars containing
sulfur, molten or residue of sulfur,
molten may reference the Sulphur
Institute’s, “Molten Sulphur Rail Tank
Car Guidance document” (see §171.7 of
this subchapter) to indentify tank cars
that may pose a risk in transportation
due to the accumulation of molten
sulfur on the outside of the tank.

* * * * *

8.1In §172.203 paragraph (e) is revised
to read as follows:

§172.203 Additional description
requirements.
* * * * *

(e) * * * (1) The description on the
shipping paper for a packaging
containing the residue of a hazardous
material may include the words
“RESIDUE: Last Contained * * *”
immediately before or after the basic
shipping description on the shipping
paper.

(2) The description on the shipping
paper for a tank car containing the

residue of a hazardous material must
include the phrase, “RESIDUE: LAST
CONTAINED * * *” immediately
before or after the basic shipping
description or immediately preceding
the proper shipping name of the
material on the shipping paper.

9. In § 172.704, paragraph (d) is
revised to read as follows:

§172.704 Training requirements.

* * * * *

(d) Recordkeeping. Each hazmat
employer must create and retain a
record of current training of each
hazmat employee, inclusive of the
preceding three years, in accordance
with this section for as long as that
employee is employed by that employer
as a hazmat employee and for 90 days
thereafter. A hazmat employer must
make a hazmat employee’s record of
current training available upon request,
at a reasonable time and location, to an
authorized official of the Department of
Transportation or the Department of
Homeland Security. The record must
include:

* * * * *

PART 173—SHIPPERS—GENERAL
REQUIREMENTS FOR SHIPMENTS
AND PACKAGINGS

10. The authority citation for part 173
continues to read as follows:

Authority: 49 U.S.C. 5101-5128, 44701; 49
CFR 1.45 and 1.53.

11. In § 173.6, paragraph (a)(2) is
revised to read as follows:

§173.6 Materials of trade exceptions.
* * * * *

(a] * % %

(2) A Division 2.1 or 2.2 material in
a cylinder with a gross weight not over
100 kg (220 pounds), in a Dewar flask
meeting the requirements of § 173.320,
or a permanently mounted tank
manufactured to the ASME Code of not
more than 70 gallon water capacity for
a non-liquefied Division 2.2 material
with no subsidiary hazard.

* * * * *

12.In §173.12, paragraph (b)(3) is
revised to read as follows:

§173.12 Exceptions for shipment of waste
materials.
* * * * *

(b)* ]

(3) Prohibited materials. The
following waste materials may not be
packaged or described under the
provisions of this paragraph (b): a
material poisonous-by-inhalation, a
temperature controlled material unless
it complies with §173.21(f)(1), a
Division 6.1, Packing Group I material,
chloric acid, and oleum (fuming sulfuric
acid).

* * * * *

13.In §173.33, paragraph (g) is
revised to read as follows:

§173.33 Hazardous materials in cargo
tank motor vehicles.
* * * * *

(g) Remote control of self-closing stop
valves—MC 330, MC 331 and MC 338
cargo tanks. Each liquid or vapor
discharge opening in an MC 330 or MC
331 cargo tank and each liquid filling
and liquid discharge line in an MC 338
cargo tank must be provided with a
remotely controlled internal self-closing
stop valve, except when an MC 330 or
MC 331 cargo tank is marked and used
exclusively to transport carbon dioxide,
or except when an MC 338 is used to
transport argon, carbon dioxide, helium,
krypton, neon, nitrogen, and xenon, or
except when an MC 338 utilizes an
external self-closing stop valve to
comply with the requirements in
§178.338-11(b). However, if the cargo
tank motor vehicle was certified before
January 1, 1995, this requirement is
applicable only when an MC 330 or MC
331 cargo tank is used to transport a
flammable liquid, flammable gas,
hydrogen chloride (refrigerated liquid),
or anhydrous ammonia; or when an MC
338 cargo tank is used to transport
flammable ladings.

* * * * *

14.In § 173.62, in paragraph (c)(5), in
the Table of Packing Methods, Packing
Instructions 130 is revised to read as
follows:

§173.62 Specific packaging requirements
for explosives.
* * * * *
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TABLE OF PACKING METHODS
Packaging instruction Inner packagings Ig}aecrgg?r']ztse Outer packaging
O S Not necessary ....... Not necessary ....... Boxes. Steel (4A). Aluminum (4B) Wood natural,

Particular Packaging Requirements:
1. The following applies to UN 0006, 0009,

0010, 0015, 0016, 0018, 0019, 0034,
0035, 0038, 0039, 0048, 0056, 0137,
0138, 0168, 0169, 0171, 0181, 0182,
0183, 0186, 0221, 0238, 0243, 0244,
0245, 0246, 0254, 0280, 0281, 0286,
0287, 0297, 0299, 0300, 0301, 0303,
0321, 0328, 0329, 0344, 0345, 0346,
0347, 0362, 0363, 0370, 0412, 0424,
0425, 0434, 0435, 0436, 0437, 0438,
0451, 0459 and 0488. Large and robust

explosives articles, normally intended for

military use, without their means of initi-
ation or with their means of initiation con-
taining at least two effective protective
features, may be carried unpackaged.
When such articles have propelling
charges or are self-propelled, their ignition
systems must be protected against stimuli
encountered during normal conditions of
transport. A negative result in Test Series
4 on an unpackaged article indicates that
the article can be considered for transport
unpackaged. Such unpackaged articles
may be fixed to cradles or contained in
crates or other suitable handling devices..

2. Subject to approval by the Associate Ad-
ministrator, large explosive articles, as
part of their operational safety and suit-
ability tests, subjected to testing that
meets the intentions of Test Series 4 of
the UN Manual of Tests and Criteria with
successful test results, may be offered for
transportation in accordance with the re-
quirements of this subchapter.

* *

ordinary (4C1). Wood natural, sift-proof walls
(4C2) Plywood (4D). Reconstituted wood (4F).
Fiberboard (4G). Plastics, expanded (4H1).
Plastics, solid (4H2). Drums. Steel, removable
head (1A2). Aluminum, removable head (1B2).
Plywood (1D). Fiber (1G). Plastics, removable
head (1H2). Large Packagings. Steel (50A)
Aluminum (50B) Metal other than steel or alu-
minum (50N) Rigid plastics (50H) Natural
wood (50C) Plywood (50D) Reconstituted
wood (50F) Rigid fiberboard (50G).

15. In § 173.134, paragraph (c)(2) is
revised to read as follows:

Specification for Puncture Resistance of
Materials Used in Containers for

Discarded Medical Needles and Other

§173.134 Class 6, Division 6.2—
Definitions and exceptions.
* * * * *

(C) * x %

(2) * *x %

(viii) Documents intended for
destruction in accordance with the
Health Insurance Portability and
Accountability Act of 1996 (HIPAA)
requirements;

(ix) Medical or clinical equipment
and laboratory products provided they
are properly packaged and secured
against exposure or contamination; and

(x) Sharps in sharp containers
provided the containers are securely

* *

*

Sharps; and are securely fitted into
wheeled racks that hold them in an
upright position. The wheeled racks
must contain full rows of sharps
containers secured in place by a
moveable bar; and must be securely
held in place on the motor vehicle by
straps or load bars during
transportation. No shelf in any wheeled
rack may exceed the manufacturer’s

recommended load capacity.
*

*

16. In § 173.150, paragraph (d) is

revised to read as follows:

closed to prevent leaks or punctures; do
not exceed 18 gallons capacity;
registered under the Medical Device
Regulations of FDA; made of puncture
resistant plastic that meets ASTM
Standard F2132-01, Standard

§173.150 Exceptions for Class 3
(flammable and combustible liquids).
* * * * *

(d) Alcoholic beverages. (1) An
alcoholic beverage (wine and distilled
spirits as defined in 27 CFR §§4.10 and

5.11), when transported via motor
vehicle, vessel, or rail, is not subject to
the requirements of this subchapter if
the alcoholic beverage:

(i) Contains 24 percent or less alcohol
by volume;

(ii) Is contained in an inner packaging
of 5 L (1.3 gallons) or less; or

(iii) Is a Packing Group III alcoholic
beverage contained in a packaging 250
liters (66 gallons) or less;

(2) An alcoholic beverage (wine and
distilled spirits as defined in 27 CFR
§§4.10 and 5.11), when transported via
aircraft, is not subject to the
requirements of this subchapter if the
alcoholic beverage:

(i) Contains 24 percent or less alcohol
by volume;

(ii) For transportation aboard a
passenger-carrying aircraft, contains
more than 24 percent but less than 70
percent alcohol by volume when in
unopened retail packagings not
exceeding 5 liters (1.3 gallons) carried in
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carry-on or checked baggage, with a
total net quantity per person of 5 liters
(1.3 gallons) (See § 175.10(a)(4)).

(iii) For transportation aboard a cargo
aircraft contains more than 24 percent
but less than 70 percent alcohol by
volume in an inner packaging of 5 L (1.3
gallons) or less.

* * * * *

17.In § 173.159a, paragraph (c)(1) is
revised to read as follows:

§173.159a Exceptions for non-spillable
batteries.
* * * * *

(c) Non-spillable batteries are
excepted from the packaging
requirements of § 173.159 under the
following conditions:

(1) Non-spillable batteries must be
securely packed in strong outer
packagings or secured to skids or pallets
capable of withstanding the shocks
normally incident to transportation. The
batteries must meet the requirements of
§173.159(a), be loaded or braced so as
to prevent damage and short circuits in
transit, and any other material loaded in
the same vehicle must be blocked,
braced, or otherwise secured to prevent
contact with or damage to the batteries.
A non-spillable battery which is an

integral part of and necessary for the
operation of mechanical or electronic
equipment must be securely fastened in
the battery holder on the equipment.

* * * * *

PART 177—CARRIAGE BY PUBLIC
HIGHWAY

18. The authority citation for part 177
continues to read as follows:

Authority: 49 U.S.C. 5101-5127; 49 CFR
1.53.

19. In § 177.834, paragraph (j)(2) is
revised to read as follows:

§177.834 General requirements.

* * * * *

(j) * % %

(2) All valves and other closures in
liquid discharge systems are closed and
free of leaks, except external emergency
self-closing valves on MC 338 cargo
tanks containing the residue of
cryogenic liquids may remain either
open or closed during transit.

* * * * *

PART 178—SPECIFICATIONS FOR
PACKAGINGS

20. The authority citation for part 178
continues to read as follows:

Authority: 49 U.S.C. 5101-5128; 49 CFR
1.53.

21.In §178.2, paragraph (c)(1) is
revised to read as follows:

§178.2 Applicability and responsibility.

* * * * *

(c) Notification. (1) Except as
specifically provided in §§ 178.337-18,
178.338-19 and 178.345-15 of this part
or for empty packagings meeting the
requirements specified in§ 173.29(b),
the manufacturer or other person
certifying compliance with the
requirements of this part, and each
subsequent distributor of that packaging
must:

* * * * *

22. In Appendix E to part 178 Figure
1 and Figure 2 are added following the
text.

Appendix E to Part 178—Flame
Penetration Resistance Test

* * * * *

BILLING CODE 4910-60-P
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Figure 1: Test Apparatus for Horizontal and Vertical Mounting
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Figure 2: Calorimeter Bracket
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PART 180—CONTINUING
QUALIFICATION AND MAINTENANCE
OF PACKAGINGS

23. The authority citation for part 180
continues to read as follows:

Authority: 49 U.S.C. 5101-5128; 49 CFR
1.53.

24.1In §180.416, paragraph (d)(5) is
revised to read as follows:

§180.416 Discharge system inspection
and maintenance program for cargo tanks
transporting liquefied compressed gases.

* * * * *

(d) * % %

(5) The operator must note each
inspection in a record. That record must
include the inspection date, the name of
the person performing the inspection,
the hose assembly identification
number, the manufacturer of the hose
assembly, the date the hose was
assembled and tested, and an indication
that the delivery hose assembly and
piping system passed or failed the tests
and inspections. A copy of each test and

inspection record must be retained by
the operator at its principal place of
business or where the vehicle is housed
or maintained until the next test of the
same type is successfully completed.

* * * * *

Issued in Washington, DC, on April 19,
2012, under authority elegated in 49 CFR part
106.

R. Ryan Posten,

Deputy Associate Administrator for
Hazardous Materials Safety, Pipeline and
Hazardous Materials Safety Administration.
[FR Doc. 2012-9895 Filed 4—25-12; 8:45 am]
BILLING CODE 4910-60-P
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—R2—-ES—2012-0016;
4500030114]

Endangered and Threatened Wildlife
and Plants; 90-Day Finding on a
Petition To List Aliciella formosa
(Aztec gilia) as Endangered or
Threatened With Critical Habitat

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of 90-day petition
finding.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce a
90-day finding on a petition to list
Aliciella formosa (Aztec gilia) as
endangered or threatened under the
Endangered Species Act of 1973, as
amended (Act), and designate critical
habitat. Based on our review, we find
that the petition does not present
substantial information indicating that
listing Aztec gilia may be warranted.
Therefore, we are not initiating a status
review in response to this petition.
However, we ask the public to submit to
us any new information that becomes
available concerning the status of, or
threats to, Aztec gilia or its habitat at
any time.

DATES: We made the finding announced
in this document on April 26, 2012.
ADDRESSES: This finding is available on
the Internet at http://
www.regulations.gov at Docket Number
FWS-R2-ES-2012-0016. Supporting
documentation we used in preparing
this finding is available for public
inspection, by appointment, during
normal business hours at the U.S. Fish
and Wildlife Service, New Mexico
Ecological Services Field Office, 2105
Osuna NE., Albuquerque, NM 87113.
Please submit any new information,
materials, comments, or questions
concerning this finding to the above
street address.

FOR FURTHER INFORMATION CONTACT:
Wally “J” Murphy, Field Supervisor,
New Mexico Ecological Services Field
Office (see ADDRESSES) by telephone
(505—346—2525) or by facsimile (505—
346-2542). Persons who use a
telecommunications device for the deaf
(TTD) may call the Federal Information
Relay Service (FIRS) at 800-877-8339.

SUPPLEMENTARY INFORMATION:

Background

Section 4(b)(3)(A) of the Act (16
U.S.C. 1531 et seq.) requires that we

make a finding on whether a petition to
list, delist, or reclassify a species
presents substantial scientific or
commercial information indicating that
the petitioned action may be warranted.
We are to base this finding on
information provided in the petition,
supporting information submitted with
the petition, and information otherwise
available in our files. To the maximum
extent practicable, we are to make this
finding within 90 days of our receipt of
the petition and publish our notice of
this finding promptly in the Federal
Register.

Our standard for substantial
information within the Code of Federal
Regulations (CFR) with regard to a 90-
day petition finding is “that amount of
information that would lead a
reasonable person to believe that the
measure proposed in the petition may
be warranted” (50 CFR 424.14(b)). If we
find that substantial scientific and
commercial information was presented,
we are required to promptly conduct a
species status review, which we
subsequently summarize in our 12-
month finding.

Petition History

On February 12, 2010, we received a
petition from the WildEarth Guardians,
dated February 12, 2010, requesting that
the Aliciella formosa (Aztec gilia) be
listed as endangered or threatened and
that critical habitat be designated under
the Act. The petition clearly identified
itself as such and included the requisite
identification information for the
petitioner, as required at 50 CFR
424.14(a). In a July 19, 2010, letter to
WildEarth Guardians, we acknowledged
receipt of the petition, and reviewed the
information presented in the petition
and determined that issuing an
emergency regulation temporarily
listing the species under section 4(b)(7)
of the Act was not warranted. This
finding addresses the petition.

Previous Federal Actions

For the purposes of this document, we
will refer to Aliciella formosa by its
common name, Aztec gilia.

In September 1985, we published our
candidate notice of review (CNOR)
classifying Aztec gilia (identified as
Gilia formosa) as a Category 2 species
(50 FR 39526, September 27, 1985).
Category 2 status included those taxa for
which information in the Service’s
possession indicated that a proposed
listing rule was possibly appropriate,
but for which sufficient data on
biological vulnerability and threats were
not available to support a proposed rule.
In the February 1990 CNOR, we retained
a Category 2 designation for Aztec gilia

(again identified as Gilia formosa) (55
FR 6184; February 21, 1990); in the
September 1993 CNOR, we announced
that the status of Aztec gilia (again
identified as Gilia formosa) was
“declining,” but was still considered a
Category 2 species (58 FR 51144,
September 30, 1993).

In the 1996 CNOR, we announced a
revised list of animal and plant taxa that
were regarded as candidates for possible
addition to the Lists of Endangered and
Threatened Wildlife and Plants (61 FR
7596, February 28, 1996). The revised
candidate list included only former
Category 1 species. All former Category
2 species were dropped from the list in
order to reduce confusion about the
conservation status of these species, and
to clarify that the Service no longer
regarded these species as candidates for
listing. Because Aztec gilia was a
Category 2 species, it was removed from
the candidate list in 1996, and was no
longer recognized as a candidate
species.

Species Information

The Aztec gilia (originally Gilia
formosa) type specimen was collected
prior to 1907, near Aztec, New Mexico
(San Juan County), and was
subsequently described by E. L. Greene
in 1907 (Greene 1907, p. 119; Martin
and Hutchins 1980, p. 1584; Kartesz
1994, p. 468). Additional collections are
at the U.S. National Herbarium and the
Missouri Botanical Gardens (Knight and
Cully 1986, p. 5). In 1998, G. formosa
was reclassified to Aliciella formosa
(family Polemoniaceae) (Porter 1998, p.
33).

Aztec gilia is a monocarpic
herbaceous perennial (a plant that lives
for more than 2 years, flowers, sets seed,
and then dies) (Porter 1998, p. 33). The
plant is up to 30 centimeters (cm) (12
inches (in)) tall. Older plants are woody
at the base, are glandular (sticky), and
have numerous branched stems with
long, sharp-pointed, smooth-edged
leaves that are about 25 millimeters
(mm) (1.0 in) tall. Flowers are up to 22
mm (0.87 in) long, pinkish-purple, and
trumpet-shaped. Aztec gilia blooms
from late April through May and is
distinguished from several closely
related species by its perennial nature,
woody base of older plants, entire
leaves, and pinkish-purple flowers (New
Mexico Native Plants Protection
Advisory Committee (NMNPPAC) 1984,
p. 218; Knight and Cully 1986, p. 7;
Porter 1998, p. 33).

Aztec gilia is only known to occur in
San Juan County, near the towns of
Aztec and Bloomfield, New Mexico
(Knight and Cully 1986, p. 8). This
species appears to be found only in
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sandy clay soils of the Animas
Formation, specifically the Nacimiento
Formation, mostly on slopes, benches,
and summits of gently rolling hills
between 1,740 to 1,890 meters (m)
(5,800 to 6,200 feet (ft)) (Knight and
Cully 1986, p. 17; Porter 1998, p. 33).
The Nacimiento Formation (the
southern extension of the Animas
Formation of the San Juan Basin) is
made up of black and gray shales, with
occasional channel sandstone beds
(Fassett 1974, p. 229).

Aztec gilia is commonly associated
with Erigeron bistiensis (Bisti fleabane)
and Sclerocactus cloverae ssp. brackii
(Brack’s cactus) (Sivinski 1997, pp. 10—
12; New Mexico Rare Plant Technical
Council (NMRPTC) 2005, p. 2). General
habitat associates found in areas
inhabited by this species include
Juniperus osteosperma (Utah juniper),
Pinus edulis (Pinyon pine), Purshia
tridentata (antelope bitterbrush),
Cercocarpus montanus (mountain
mahogany), Amelanchier utahensis
(Utah serviceberry), Ephedra spp.
(Mormon tea), Yucca angustissima
(narrowleaf yucca), and Atriplex
confertifolia (shadscale saltbush)
(Sivinski 1997, pp. 10-12).

The petition provided no specific
information on Aztec gilia populations.
However, the Service’s files reflect that
Aztec gilia is known from more than 75
populations, ranging in size from a few
dozen to thousands of plants (Knight
and Cully 1986, p. 18; The Nature
Conservancy 1990, p. A-3; DeBruin
1995, p. 6; Ecosphere Environmental
Services (Ecosphere) 1995, p. 15; 1997,
p. 3; Sivinski 1997, pp. 10-12; Marron
et al. 2008, p. 26). Surveys estimated
about 15,000 plants occur on Bureau of
Land Management (BLM) lands, but
several surveys only counted the
number of populations, indicating that
the total number of plants on BLM lands
may be higher than 15,000. There are 5
populations of approximately 1,400
total plants on lands owned by the State
of New Mexico and 14 populations
(unknown number of plants) on private
lands (Knight and Cully 1986, p. 20;
Sivinski 1997, pp. 10-12). Finally,
several Aztec gilia populations are
known to occur on Navajo Nation lands
in Kutz Canyon (mixed land ownership
with BLM), but the number of plants is
unknown (Navajo Nation 2008, p. 3;
Navajo Natural Heritage Program 2008,
p- 89). The petitioner provides no
information indicating that any of these
populations are declining or have been
extirpated. In fact, Knight and Cully
(1986, p. 16) reported no populations
have ever been extirpated. We do not
have any additional information on
abundance or long-term monitoring data

from populations throughout the range
of the species.

In addition to the known populations
described above, there appears to be a
large amount of potentially suitable
habitat unoccupied by the species
(Knight and Cully 1986, pp. 16, 23;
Sivinski 1997, p. 35). In 1990, the BLM
contracted with the Nature Conservancy
to conduct survey work within the
Farmington Resource Area for several
federally listed and sensitive species,
including the Aztec gilia. This survey
concluded that approximately 5,700
hectares (ha) (14,000 acres (ac)) of
public land support thousands of
individual plants (The Nature
Conservancy 1990, P. A-3). An
additional 51,000 ha (125,000 ac) of
BLM lands were described as
unoccupied potential habitat (The
Nature Conservancy 1990, p. A-3). We
have no information on the amount of
Aztec gilia habitat outside of BLM
lands.

Evaluation of Information for This
Finding

Section 4 of the Act (16 U.S.C. 1533)
and its implementing regulations at 50
CFR 424 set forth the procedures for
adding species to, or removing a species
from, the Federal Lists of Endangered
and Threatened Wildlife and Plants. A
species may be determined to be an
endangered or threatened species due to
one or more of the five factors described
in section 4(a)(1) of the Act:

(A) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(B) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(C) Disease or predation;

(D) The inadequacy of existing
regulatory mechanisms; or

(E) Other natural or manmade factors
affecting its continued existence.

In considering what factors might
constitute threats, we must look beyond
the mere exposure of the species to the
factor to determine whether the species
responds to the factor in a way that
causes actual impacts to the species. If
there is exposure to a factor, but no
response, or only a positive response,
that factor is not a threat. If there is
exposure and the species responds
negatively, the factor may be a threat
and we then attempt to determine how
significant a threat it is. If the threat is
significant, it may drive or contribute to
the risk of extinction of the species such
that the species may warrant listing as
endangered or threatened as those terms
are defined by the Act. This does not
necessarily require empirical proof of a
threat. The combination of exposure and

some corroborating evidence of how the
species is likely impacted could suffice.
The mere identification of factors that
could impact a species negatively may
not be sufficient to compel a finding
that listing may be warranted. The
information must contain evidence
sufficient to suggest that these factors
may be operative threats that act on the
species to the point that the species may
meet the definition of endangered or
threatened under the Act.

In making this 90-day finding, we
evaluated whether information on
threats to the Aztec gilia, as presented
in the petition and other information
readily available in our files, is
substantial, thereby indicating that the
petitioned action may be warranted. Our
evaluation of this information is
presented below.

A. Present or Threatened Destruction,
Modification, or Curtailment of the
Species’ Habitat or Range

The petition states that Aztec gilia
and its habitat are threatened by the
following: Oil and gas development;
surface mining; road construction and
use; off-road vehicle (ORV) use; electric
transmission line installation; livestock
grazing; human population growth; and
BLM land uses. Each of these topics is
discussed below.

0il and Gas Development

The petitioner claims that extensive
oil and gas development has occurred
within the range of Aztec gilia in the
San Juan Basin (WildEarth Guardians
2010, pp. 9-12, citing Engler et al. 2001;
BLM 2003; GO-TECH 2010a-¢e). The
petitioner states that oil and gas
extraction causes destruction and
degradation of Aztec gilia habitat, and
also kills plants. Moreover, the
petitioner contends that associated
roads, well pads, pipelines, waste pits,
power lines, railroad tracks, and other
infrastructure used in oil and gas
operations cause significant habitat
disturbance (WildEarth Guardians 2010,
p. 10, citing Weller et al. 2002). The
petitioner claims that, as of 2010, 18,000
active oil and gas wells were located
within the San Juan Basin. The
petitioner also claims that there are an
additional 9,942 wells authorized over
the next 20 years within areas known to
be occupied by Aztec gilia (WildEarth
Guardians 2010, pp. 9-10, citing BLM
2003). To support these additional
wells, the petitioner indicates that 5,794
kilometers (km) (3,600 miles (mi)) of
new gas pipeline will have a
disturbance footprint of at least 4,709 ha
(11,636 ac) (WildEarth Guardians 2010,
p. 9, citing Engler et al. 2001).
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Evaluation of Information Provided in
the Petition and Available in Service
Files

In reference to the petitioner’s claims,
the factual description of oil and gas
development presented appears
plausible. However, the petitioner
provided no specific data to support
that oil and gas development might
impact Aztec gilia populations.
Information in our files indicates that
some of the oil and gas wells likely
overlap with Aztec gilia habitat, but the
petition did not contain, nor do we
have, any information on the extent or
degree of occupied habitat that has been
impacted or may be impacted. The
petition states that, as of 2010, there are
18,000 active oil and gas wells located
in the San Juan Basin. However, the
petition does not address how much
Aztec gilia habitat or how many
populations may have been affected by
these oil and gas wells. Habitat for Aztec
gilia does not encompass the entirety of
the San Juan Basin.

Despite the claim that destruction and
degradation of Aztec gilia habitat has
occurred from oil and gas activities, the
petitioner does not provide citations or
other substantial information to support
their assertions regarding the present or
threatened destruction, modification, or
curtailment of habitat or range from oil
and gas activities. On the contrary, the
petitioner cites that this plant tolerates
and recovers from some habitat
disturbance (NatureServe 2009).
Similarly, Sivinski (1997, p. 11) found
a re-establishing occurrence of about
100 plants on a gas well pad and several
other healthy populations near well
pads and roads. Our files also contain
BLM reports that summarize 4 years of
monitoring (1991-1995) indicating a
significant overall increase in the
abundance of Aztec gilia, including
those plots associated with oil and gas
extraction activities (BLM 1996, pp. 6—
8; DeBruin 1995, entire). The BLM
concluded that oil and gas, among other
activities, did not cause the extirpation
of plants, but populations associated
with oil and gas activities contained
younger individuals (seedlings and
juveniles) (DeBruin 1995, p. 8; BLM
1996, pp. 6-8). This information
illustrates that the species may be
tolerant of disturbance. Based on this
review, we find that the information
provided in the petition, as well as other
information readily available in our
files, does not present substantial
scientific or commercial information
indicating that oil and gas development
constitutes a threat to the destruction,
modification, or curtailment of Aztec
gilia’s habitat or range.

Surface Mining

The petitioner claims that surface
mining has occurred within the range of
Aztec gilia in the San Juan Basin
(WildEarth Guardians 2010, pp. 2 and
18). The petitioner states that surface
mining causes destruction and
degradation of Aztec gilia habitat, and
causes direct plant mortality. The BLM’s
2003 Resource Management Plan (RMP)
indicates that surface mining,
specifically coal leases, will continue to
be managed as specified in their 1988
RMP, with new coal leases considered
on a case-by-case basis (BLM 2003, p. 8).
The extent of surface mining leases that
overlap with occupied Aztec gilia
habitat was not provided by the
petitioner nor do we have any readily
available information on the extent or
degree of occupied habitat that has been
or may be impacted by surface mining
activities.

Evaluation of Information Provided in
the Petition and Available in Service
Files

In reference to the petitioner’s claims,
the factual description of surface mining
presented appears plausible. The
petitioner cites the BLM’s 2003 RMP in
the discussion of multiple use activities,
which includes surface mining, on BLM
land; however, the petitioner provided
no specific data to support how surface
mining might impact Aztec gilia
populations. Despite the claim that
surface mining could detrimentally
affect Aztec gilia habitat, the petitioner
does not provide citations or other
substantial information to support their
assertions regarding the present or
threatened destruction, modification, or
curtailment of habitat or range from
surface mining. Therefore, we find that
the information provided in the
petition, as well as other information
readily available in our files, does not
present substantial scientific or
commercial information indicating that
surface mining constitutes a threat to
the destruction, modification, or
curtailment of Aztec gilia’s habitat or
range.

Road Construction and Use

The petitioner states that road
construction and use can detrimentally
impact imperiled plants, including
Aztec gilia, through soil compaction,
soil erosion, spread of noxious weeds,
heavy metals, and dust pollution, which
can alter water flows, destabilize slopes,
and offer increased access by ORVs
(WildEarth Guardians 2010, p. 14, citing
Forman and Alexander 1998;
Trombulak and Frissell 2000; Glebard
and Belknap 2003). The petitioner

asserts that road density is high in the
Aztec gilia’s range and is increasing due
to oil and gas activities (WildEarth
Guardians 2010, p. 15, citing BLM
2008b). The petition does not define or
quantify the parameters used to describe
road density as “high”. The petitioner
claims that one of the objectives in the
2003 BLM RMP is to improve existing
roads, and that the maintenance
activities associated with road
improvement would increase
disturbance to adjacent areas (WildEarth
Guardians 2010, p. 14). The petitioner
also asserts that the human populations
in the towns of Farmington, Bloomfield,
and Aztec, New Mexico, increased
approximately 9 to 13 percent between
the years 2000 and 2008, which may
suggest that more roads will be
constructed (WildEarth Guardians 2010,
p. 14). The petitioner provides one
example of a proposed road
construction project within the City of
Aztec, where 16 Aztec gilia plants might
potentially be destroyed incidentally
(WildEarth Guardians 2010, p. 14, citing
Marron et al. 2008), but no further
information was provided by the
petitioner or found in our files.

Evaluation of Information Provided in
the Petition and Available in Service
Files

In reference to the petitioner’s claims
concerning impacts from road
construction and use, the factual
description presented appears plausible.
However, we reviewed citations
provided by the petitioner and
assertions regarding road construction
and use, and find that the petitioner’s
statements concerning detrimental
impacts from road construction and use
to be unsubstantiated. The petition fails
to describe how and to what extent
roads may be affecting the species.
There is no information with regards to
whether the proposed City of Aztec road
was built or if any plants were
impacted. Nonetheless, the majority of
habitat is on Federal land, and the
potential loss of plants on City of Aztec
lands is likely not significant to the
overall population. On BLM lands,
surveys are required prior to project
implementation (see discussion under
Factor D, below). Under the BLM’s
Special Status Species policy, if Aztec
gilia individuals are discovered on BLM
lands, the agency requires that the
project proponent minimize or avoid
impacts. Therefore, we find that the
information provided in the petition, as
well as other information readily
available in our files, does not present
substantial scientific or commercial
information indicating that road use and
construction constitutes a threat to the
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destruction, modification, or
curtailment of Aztec gilia’s habitat or
range.

Off-Road Vehicles

The petitioner asserts that ORV use is
detrimental to native vegetation and
imperiled plants (Stokowski and
Lapointe 2000; WildEarth Guardians
2010, p. 17 citing BLM 2006) and that
the amount of ORV use on the
Farmington Field Office BLM lands is
increasing (BLM 2003). The petitioner
claims that ORVs can access BLM lands
that are occupied by Aztec gilia, or
contain potentially suitable habitat, and
that ORVs could run over and kill plants
(WildEarth Guardians 2010, pp. 17, 19).
Further, the petitioner believes that
ORYV use is not limited to designated
trails within a large, unquantified area
of potentially suitable Aztec gilia habitat
(WildEarth Guardians 2010, p. 17). The
petitioner suggests that the number of
juvenile Aztec gilia is reduced in these
areas with high ORV use (WildEarth
Guardians 2010, p. 19, citing
NatureServe 2009).

Evaluation of Information Provided in
the Petition and Available in Service
Files

In reference to the petitioner’s claim
concerning impacts from ORVs, the
factual description of impacts from ORV
use presented appears plausible.
Information in the petition discusses
that ORV use can impact native
vegetation and imperiled plants, in
general (Stokowsi and Lapointe 2000,

p- 3; BLM 2006, p. 58).

No information was presented
indicating that ORV use is detrimental
to Aztec gilia. ORV users can likely
access areas with Aztec gilia
populations and potentially suitable
habitat (BLM 2003, pp. 3, 7; BLM 2006,
pp. 42, 66). We also reviewed
NatureServe (2009, p. 2) but could not
substantiate the petitioner’s claim that
higher ORV use resulted in reduced
juvenile Aztec gilia plants. In fact,
DeBruin (1995, p. 7) found that plots
disturbed by ORV use had the greatest
increase in new recruits of Aztec gilia.
Nevertheless, we acknowledge that
ORVs partially damaged one monitoring
plot of Aztec gilia, but note that the
majority of the damage is likely due to
a combination of drought and pipeline
construction (Floyd-Hanna 1993, p. 8).
We believe that this level of impact may
not be significant to the species, because
it did not result in the extirpation of
Aztec gilia at this location. Moreover,
Sivinski (1997, p. 11) reported healthy
populations of Aztec gilia adjacent to an
area heavily impacted by ORV traffic
and in an area with a single gas well

pad, road, and a motorcycle trail
through the middle of the species’
habitat. Based on this review, we find
that the information provided in the
petition, as well as other information
readily available in our files, does not
present substantial scientific or
commercial information indicating that
ORYV use constitutes a threat to the
destruction, modification, or
curtailment of Aztec gilia’s habitat or
range.

Electric Transmission Lines

The petitioner claims that in 2008, the
city of Farmington, New Mexico, and
their electric company, Kinder Morgan,
proposed to construct a 14-mile electric
transmission line that had known
occurrences of Aztec gilia within the
project area (WildEarth Guardians 2010,
p. 17, citing City of Farmington 2008).
The transmission line right-of-way is
mostly on Federal land administered by
the BLM with a few sections on State
and private land (City of Farmington
2008).

Evaluation of Information Provided in
the Petition and Available in Service
Files

In reference to the petitioner’s claim
concerning impacts from an electric
transmission line installation by the
City of Farmington, New Mexico, the
factual information presented appears
plausible. No information was presented
that indicates there were direct impacts
on plants, nor is there any
documentation of direct or indirect
impacts to Aztec gilia from this project
in our files. We reviewed information
provided by the petitioner and found
that 10 Aztec gilia plants were located
within the preliminary right-of-way for
the project; however, the final design
avoided all plants (City of Farmington
2008, p. 32). Under the BLM’s 2003
RMP, if Aztec gilia individuals are
discovered on BLM lands, the agency
requires that the project proponent
minimize or avoid impacts (see
discussion under Factor D, below) (City
of Farmington 2008, Exhibit A, p. 5).
Also, readily available information in
our files indicates that other
transmission line projects have similarly
avoided damaging or destroying Aztec
gilia plants. In 1987, Aztec gilia plants
were also avoided along a proposed
transmission line associated with the
Navajo Dam project (City of Farmington
1987, p. 1). Additionally, Farmington
Electric Utility Services, in coordination
with the BLM, also avoided 21
populations with approximately 550
plants near the Potter Canyon
compressor station electric utility
powerline (Ecosphere 1997, p. 1). For

these reasons, we find that the
information provided in the petition, as
well as other information readily
available in our files, does not present
substantial scientific or commercial
information indicating that electric
transmission line construction
constitutes a threat to the destruction,
modification, or curtailment of Aztec
gilia’s habitat or range.

Livestock Grazing

The petitioner claims that domestic
livestock grazing occurs within Aztec
gilia’s habitat on private, Navajo Nation,
New Mexico State, and BLM lands
(WildEarth Guardians 2010, p. 17). The
petitioner asserts that the BLM
disregarded livestock grazing as a
potential threat in an environmental
assessment for two grazing allotments
within areas that potentially contain
suitable habitat for Aztec gilia, because
neither plant surveys nor mitigation
measures were mentioned in that
assessment (WildEarth Guardians 2010,
p. 17, citing BLM 2009; WildEarth
Guardians 2010a, b). The petitioner
believes that livestock grazing spreads
noxious weeds and invasive plants that
could alter the habitat for Aztec gilia
(WildEarth Guardians 2010, p. 17, citing
Fleischner 1994; Belsky and Gelbard
2000; DiTomaso 2000; Parker et al.
2006). The petitioner further claims that
grazing compacts soil, increases erosion,
and results in soil degradation.
Moreover, the petitioner asserts that
livestock trample and eat Aztec gilia.

Evaluation of Information Provided in
the Petition and Available in Service
Files

In reference to the petitioner’s claim
concerning impacts from domestic
livestock grazing, the factual
information presented appears
plausible. The petitioner states that
domestic livestock grazing occurs on
private, BLM, New Mexico State, and
Navajo Nation lands. The petitioner
states that grazing can destroy and
degrade Aztec gilia habitat by promoting
the spread of noxious weeds and
invasive plants that could outcompete
the Aztec gilia and by trampling the
soil, leading to compaction and erosion
of Aztec gilia habitat (WildEarth
Guardians 2010, p. 17). In addition,
Aztec gilia plants may be trampled and
eaten by livestock.

However, the citations listed for this
statement do not involve New Mexico
private or State land, or BLM or Navajo
Nation land, further, they are not
citations specific to Aztec gilia
(WildEarth Guardians 2010, p. 17, citing
Fleischner 1994; Belsky and Gelbard
2000; DiTomaso 2000; Parker et al.
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2006). Likewise, we have no substantial
readily available information in our files
regarding grazing as a possible threat to
Aztec gilia, or whether grazing co-
occurs with the species on New Mexico
State or private lands. Additionally,
DeBruin (1995, p. 7) monitored Aztec
gilia over 4 years and found the species
responded positively (i.e., increased in
number) when disturbed by livestock.
Finally, we have no readily available
information in our files regarding the
threat to Aztec gilia and its habitat from
noxious weeds and invasive species that
may be spread by livestock grazing. The
BLM'’s 2003 RMP outlines that the goals
of the Livestock Management program
include promoting native plant health,
and soil stability, and providing the
basic requirements of rangeland
ecological sites. Based on this review,
we find that the information provided in
the petition, as well as other
information readily available in our
files, does not present substantial
scientific or commercial information
indicating that the livestock grazing,
and the possible spread of noxious
weeds and invasive species constitutes
a threat to the destruction, modification,
or curtailment of Aztec gilia’s habitat or
range.

Human Population Growth

The petitioner asserts that human
population growth of Aztec, Bloomfield,
and Farmington, New Mexico, will
increase commercial and residential
construction, farming, and recreational
impacts and will result in a threat to
Aztec gilia and its habitat (WildEarth
Guardians 2010, p. 18).

Evaluation of Information Provided in
the Petition and Available in Service
Files

The petitioner provided no specific
information, nor do we have any readily
available information in our files, to
substantiate the extent of human
population growth and its potential
impact on Aztec gilia. Furthermore, the
petitioner provided no specific
information, nor do we have any readily
available information in our files, to
substantiate if human population
growth would result in any increase in
commercial and residential
construction, farming, or recreational
impacts and their potential impact on
Aztec gilia. Therefore, we find that the
information provided in the petition, as
well as other information readily
available in our files, does not present
substantial scientific or commercial
information indicating that human
population growth constitutes a threat
to the destruction, modification, or

curtailment of Aztec gilia’s habitat or
range.

Other BLM Land Uses

The petitioner asserts that a variety of
activities occur on BLM land that could
detrimentally affect Aztec gilia habitat
including mining, motorized and non-
motorized vehicle use on roads and
trails, hiking, horseback riding,
camping, and infrastructure
developments such as picnic ground
and camping areas (WildEarth
Guardians 2010, p. 18).

Evaluation of Information Provided in
the Petition and Available in Service
Files

In reference to the petitioner’s claim
concerning impacts from other BLM
land uses, the factual information
presented appears plausible. The
petitioner cites the BLM’s 2003 RMP in
the discussion of multiple use activities
on BLM land; however, the petitioner
provided no specific data to support
how these other land uses might impact
Aztec gilia populations. Despite the
claim that these other land uses could
detrimentally affect Aztec gilia habitat,
the petitioner does not provide citations
or other substantial information to
support their assertions regarding the
present or threatened destruction,
modification, or curtailment of habitat
or range from other BLM land uses.
Therefore, we find that the information
provided in the petition, as well as other
information readily available in our
files, does not present substantial
scientific or commercial information
indicating that other BLM land uses
constitute a threat to the destruction,
modification, or curtailment of Aztec
gilia’s habitat or range.

In summary, on the basis of a review
of the information provided by the
petitioner and readily available in our
files, we determined that the petition
does not present substantial information
to indicate that listing Aztec gilia may
be warranted due to the present or
threatened destruction, modification, or
curtailment of its habitat or range by any
threats, including oil and gas
development, surface mining, road
construction and use, off-road vehicles,
electric transmission line construction,
livestock grazing, human population
growth, or other BLM land uses.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

Information Provided in the Petition

The petitioner cites that plants and
seeds of Aztec gilia have been collected
in the past by permit for mitigation

efforts. However, the petioner does
characterize the collection of Aztec gilia
plants and seeds for mitigation purposes
as overutilization (WildEarth Guardians
2010, p. 19).

Evaluation of Information Provided in
the Petition and Available in Service
Files

Readily available information in our
files confirms that plants and seeds have
been collected under a BLM permit
(Floyd-Hanna 1994, entire; Ecosphere
1996, entire; BLM 1996, p. 5; Reeves
1996, entire; Murray 2006, p. 1). We do
not know how many seeds were
collected on BLM lands, thus we have
no evidence of possible overutilization
impacts to the species resulting from
these activities. In addition, based on
Service experience, the amount of seeds
and plants collected for mitigation
purposes is usually collected in a
sustainable fashion so as not to impact
the extant populations. In summary, on
the basis of a review of the information
provided by the petitioner and readily
available in our files, we determined
that the petition does not present
substantial information to indicate that
listing Aztec gilia may be warranted due
to overutilization for commercial,
recreational, scientific, or educational
purposes. Therefore, we have
determined that the petition does not
present substantial information to
indicate that listing may be warranted
under this factor.

C. Disease or Predation

Information Provided in the Petition

The petitioner provides no
information pertaining to Factor C.

Evaluation of Information Available in
Service Files

Information in our files indicates that
moth larvae (family Gelechiidae) may at
times bore into the lower, woody
caudex of Aztec gilia, contributing to
mortality (Porter and Floyd 1992, p.
246; Floyd-Hanna 1993, p. 8). However,
we have no information indicating that
any populations have been significantly
affected by moth larvae. We have no
information of any other disease or
predation potentially affecting the
species. In summary, on the basis of a
review of the information provided by
the petitioner and readily available in
our files, we determined that the
petition does not present substantial
information to indicate that listing
Aztec gilia may be warranted due to
disease or predation. Therefore, we have
determined that the petition does not
present substantial information to
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indicate that listing may be warranted
under this factor.

D. The Inadequacy of Existing
Regulatory Mechanisms

Information Provided in the Petition

The petitioner asserts that Aztec gilia
is not adequately protected by Federal
or State laws or policies to prevent its
endangerment or extinction. The
petition reports that Aztec gilia is listed
as endangered by the State of New
Mexico; however, the petitioner claims
that this designation provides little
regulatory protection for the habitat of
the species (WildEarth Guardians 2010,
p. 18, citing New Mexico Energy,
Minerals, and Natural Resources
Department 1995). The petitioner states
that the Navajo Nation lists the species
as endangered (WildEarth Guardians
2010, p. 18, citing Navajo Nation 2008).
This information is incorrect. The
Navajo Nation has this species listed as
G4, which is defined as any species or
subspecies for which the Navajo Nation
Department of Fish and Wildlife
(NNDFWL) does not currently have
sufficient information to support listing
the species as G2 or G3 (endangered),
but is actively seeking information to
determine if this species warrants
further protection on the Navajo Nation.
The petition also states that NatureServe
classifies this species as G2, globally
imperiled; N2, nationally imperiled; S1
critically imperiled in the Navajo
Nation; and S1, imperiled in the State
of New Mexico (WildEarth Guardians
2010, p. 18, citing NatureServe 2009).
The G2 status is defined as imperiled
because it is a very narrow endemic
dependent on soil type and has a high
risk for extinction. The N2 status
defined as imperiled due to a restricted
range and very few populations; with a
high risk for extirpation. The S1 status
is critically imperiled because of
extreme rarity or because of some
factor(s), such as very steep declines,
making it especially vulnerable to
extirpation. The petition reports that the
plant was previously a Category 2
species, indicating that the Service
believed that listing the species may be
appropriate; now Aztec gilia is
considered a species of concern by the
Service (WildEarth Guardians 2010, p.
18). The petitioner cites that Aztec gilia
is also a BLM sensitive species and
special management species; however,
the petitioner further claims that these
designations provide no protection or
mitigation for impacts (WildEarth
Guardians 2010, pp. 18-19, citing BLM
2009).

Finally, the petitioner states that
inadequate regulatory protection exists

for an area managed by the BLM and
known to be occupied by Aztec gilia.
That area, designated as the Aztec Gilia
Area of Environmental Concern (ACEC)
is approximately 2,833 ha (7,000 ac) in
size; however, the BLM rescinded the
designation in 2003 (WildEarth
Guardians 2010, pp. 9-10). The
petitioner claims that oil and gas
development, of up to 153 well sites,
could occur within the former ACEC.
Moreover, an additional 395 well sites
could potentially be developed within
Kutz Canyon on the Navajo Nation,
another area where Aztec gilia occurs
(WildEarth Guardians 2010, pp. 9-10,
citing BLM 2003).

Evaluation of Information Provided in
the Petition and Available in Service
Files

In reference to the petitioner’s claim
concerning the inadequacy of existing
regulatory mechanisms, the information
is not factually correct, particularly
related to the statements regarding the
Navajo Nation’s status of the species, as
explained above. The information in the
petition and currently available in our
files does not indicate that Aztec gilia is
threatened by the inadequacy of existing
regulatory mechanisms. This petition
identifies risk classifications made by
other organizations such as NatureServe
or State Agencies, as evidence of
extinction risk for a species. Risk
classifications by other organizations or
made under other Federal or State
statutes may be informative, but the
classification alone does not provide the
rationale for a positive 90-day finding
under the Act. For example, as
explained by NatureServe, their
assessments of a species’ conservation
status do “not constitute a
recommendation by NatureServe for
listing under the U.S. Endangered
Species Act” because NatureServe
assessments “‘have different criteria,
evidence requirements, purposes and
taxonomic coverage than government
lists of endangered and threatened
species, and therefore these two types of
lists should not be expected to
coincide” (http://www.natureserve.org/
prodServices/statusAssessment.jsp).

We find that Aztec gilia receives no
protection from the NatureServe
designations because these lists only
serve to notify the public of the species’
status and do not require any
conservation or management actions or
provide any regulatory authority for
conservation of species.

The State of New Mexico lists Aztec
gilia as endangered. As such, Aztec gilia
is protected from unauthorized
collection, transport, or sale by the New
Mexico Endangered Plant Species Act,

75—6—1 NMSA 1978. This law prohibits
the taking, possession, transportation
and exportation, selling or offering for
sale any listed plant species. Listed
species can only be collected under
permit from the State of New Mexico for
scientific studies and impact mitigation;
however, this law does not provide any
protection for Aztec gilia habitat. There
are no statutory requirements under the
jurisdiction of the State of New Mexico
that serve as an effective regulatory
mechanism for reducing or eliminating
the threats that may adversely affect
Aztec gilia habitat. There are also no
requirements under the New Mexico
State statutes to develop a recovery plan
that will restore and protect existing
habitat for the species.

The petitioner incorrectly claims that
Aztec gilia is listed as an endangered
species on the Navajo Nation. The
species is classified as a G4 species,
which means that the NNDFWL does
not currently have sufficient
information to support it being listed as
an endangered species (Navajo Nation
2008, pp. 1, 3). As such, the NNDFWL
actively seeks information on this
species to determine if it warrants
protection. Because Aztec gilia is listed
as a G4 species, there is no regulatory
protection provided to the species on
the Navajo Nation.

The ACEC was established in the
BLM’s Farmington Field Office 1988
RMP, but was rescinded in 2003, when
the RMP was revised (2003 RMP).
During the revision, the BLM
determined that lands within the ACEC
were already leased for oil and gas
exploration prior to the 1988
designation and the ACEC contained
poor quality habitat for Aztec gilia
(DeBruin 1991, entire; DeBruin 1995,
pp. 10-11; BLM 2003, p. 3). The petition
implicitly relies on a general
assumption that rescinding the ACEC
would be detrimental to the species, but
does not include any information
regarding the improved protections from
the species-specific measures provided
by the 2003 RMP.

Nearly 70 percent (52 of 75) of the
Aztec gilia occurrences are completely
or partially on Federal land, and are
therefore protected under the 2003 RMP
and the Aztec gilia’s status as a BLM
special management species. For
example, on BLM lands, Aztec gilia is
managed as a candidate for Federal
listing in order to minimize impacts and
preclude listing. As a BLM special
management species, all of the
protections provided by the pre-2003
ACEC apply. Additionally, the BLM’s
Special Management Species Policy
requires biological surveys prior to
project implementation in known or
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suitable Aztec gilia habitat. If plants or
suitable habitat are found, the pad or
pipeline must be relocated and
directional drilling can be used as
needed. Avoidance is the primary
conservation measure; transplanting
plants is only used as a last resort. As
such, the BLM currently provides
protective measures throughout habitat
with the potential to support Aztec gilia.
Based on our evaluation, we conclude
that the 2003 RMP is more protective
than the 1988 RMP and previous ACEC
designation. The current guidelines
under the 2003 RMP will minimize
various impacts to Aztec gilia across the
San Juan Basin (BLM 2003, pp. 3, 2.32;
BLM 2008a, entire). Consequently, the
petition fails to present substantial
information indicating that the
withdrawal of the ACEC designation is
a threat. Further, we have no
information concerning the potential
well sites within the previous ACEC or
Kutz Canyon, nor is there any
documentation that if these sites were
developed the species would be
threatened.

The petitioner correctly notes that the
Service identifies Aztec gilia as a
species of concern (Service 2010). While
not a formal legal designation under
Service regulations, a species of concern
is defined as a taxon for which further
biological research and field study are
needed to resolve its conservation status
or which is considered sensitive, rare, or
declining on lists maintained by Natural
Heritage Programs, State wildlife
agencies, other Federal agencies, or
professional and academic scientific
societies. Species of concern are
identified for planning purposes only,
and the title confers no regulatory
protection.

The information in the petition and
currently available in our files indicates
that the existing regulatory mechanisms
are providing adequate protection for
the species. We find that the petitioner’s
claim that there are few protections
within the range of Aztec gilia does not
constitute an argument for inadequacy
of existing regulations, because we do
not find substantial evidence that there
are any threats to Aztec gilia. Based on
our evaluation of the information
presented in the petition and readily
available in our files, we have
determined that the petition does not
present substantial information to
indicate that listing Aztec gilia may be
warranted due to the inadequacy of
existing regulatory mechanisms.

E. Other Natural or Manmade Factors
Affecting the Species’ Continued
Existence

The petitioner asserts that the
following conditions under Factor E
threaten Aztec gilia: Mitigation
techniques; climate change; and the
plant’s narrow range. Each of these
potential threats is discussed below.

Mitigation Techniques

The petitioner asserts there has been
difficulty with mitigation efforts
involving transplanting or reseeding of
Aztec gilia and collection of seeds
(WildEarth Guardians 2010, pp. 19-20).
The petitioner indicates that Federal
agencies generally avoid transplanting
for mitigation purposes because they
rarely succeed (WildEarth Guardians
2010, p. 19, citing U.S. Army Corp of
Engineers 1997).

Evaluation of Information Provided in
the Petition and Available in Service
Files

In reference to the petitioner’s claim
concerning difficulties with mitigation
techniques, the factual information
presented appears plausible. Our
records indicate that for one project,
Aztec gilia was transplanted and
monitored from 1990 to 1995 (BLM
1996, pp. 5-6). The transplants had a
5 percent survival rate (Ecosphere 1996,
p- 6). Another project in 1991,
transplanted 92 Aztec gilia; by 1994,
only 5 individuals survived, and by
1996, only 2 individuals survived (BLM
1996, p. 7; Floyd-Hanna 1994, pp. 5-6).
As aresult of these attempts, the BLM
does not consider transplanting to be
viable mitigation. We found one
reseeding report in our files that
summarized Aztec gilia germination
efforts in a greenhouse where there was
100 percent mortality before seedlings
reached transplantable size (Reeves
1996, entire). Another report
demonstrated that seed collection can
be difficult in some years (Murray 2006,
entire). No specific information was
provided or is readily available in our
files, to indicate that population size,
range, and number of populations are so
restricted that the limited success of
transplanting, reseeding, or seed
collection efforts are detrimental to the
species. In addition, the petition did not
provide evidence that mitigation
techniques may pose a threat to Aztec
gilia. Therefore, we find that the
information provided in the petition, as
well as other information readily
available in our files, does not present
substantial scientific or commercial
information indicating that the

petitioned action may be warranted due
to concerns about mitigation techniques.

Climate Change

The petitioner claims that, because of
its restricted range, Aztec gilia is
threatened by climate change
predictions of rising temperatures and
increased duration of drought
(WildEarth Guardians 2010, p. 20, citing
Parmesan et al. 2000; National Safety
Council (NSC) 2003; Intergovernmental
Panel on Climate Change (IPCC) 2007;
U.S. Climate Change Science Program
(CCSP) 2008; Karl et al. 2009). The
petitioner cites Allen and Breshears
(1998), who predict that climate change
would cause unprecedented rates of
vegetation shifts due to increased
warming, especially along boundaries of
semi-arid ecosystems (WildEarth
Guardians 2010, p. 21). The petitioner
states that climate change effects are
being tracked in New Mexico, and
temperatures are warming at a rate
comparable to projections for the next
century with continued increases of
greenhouse gases (WildEarth Guardians
2010, p. 20, citing Enquist and Gori
2008).

Evaluation of Information Provided in
the Petition and Available in Service
Files

In reference to the petitioner’s claim
concerning impacts from climate
change, the factual information
presented appears plausible. The
petitioner does not cite any information
or publications in support of the claim
that there is a substantiated relationship
between climate change and the
persistence of Aztec gilia. At a global or
regional scale, the Service acknowledges
that climate change could result in
rising temperatures and increased
drought periods, based on models and
research cited in the petitioner’s
references (IPCC 2007a, pp. 30, 48; Karl
et al. 2009, pp. 129-134; NSC 2003, p.
38; Parmesan et al. 2000, entire; CCSP
2008, pp. 37—46). The Service also
recognizes that vegetation shifts could
occur in semi-arid ecosystems as a
result of climate change, even though
citations provided by the petitioner
(Allen and Breshears 1998, entire)
discuss forest-woodland ecotones where
Aztec gilia does not occur. Enquist and
Gori (2008, pp. 4—7) used 30-year
climate data from New Mexico to
develop trend climatology maps applied
to specific conservation areas. Their
results indicate that the Colorado
Plateau ecoregion in the far
northwestern portion of New Mexico,
where Aztec gilia does occur, had a
climate exposure score in the 78th
percentile, which is considered a
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moderate to high ranking, meaning this
ecoregion is more likely to have
negative ecological impacts from
warming (Enquist and Gori 2008, pp. 20,
32).

We acknowledge that current climate
projections indicate that warming in the
U.S. Southwest will persist, and may
worsen (IPCC 2007b, p. 15; IPCC 2007c,
p. 887). However, we find the
information presented in the petition
and readily available in our files on the
subject of climate change to be
insufficiently specific to Aztec gilia to
be considered substantial. Additionally,
no data are available to evaluate
whether long-term weather patterns
have negatively affected the habitat or
population sizes of Aztec gilia. In fact,
we are not aware of any Aztec gilia
populations that have been extirpated
since 1986, nor are we aware of
monitoring data to compare population
sizes to determine whether there has
been a downward trend in the number
of plants across the range of the species.
Based on these results, we find that the
information provided in the petition, as
well as other information readily
available in our files, does not present
substantial scientific or commercial
information indicating that the
petitioned action may be warranted due
to threats from climate change.

Narrow Range

The petitioner states that because the
Service routinely recognizes small
population size and restricted range as
increasing the likelihood of extinction,
Aztec gilia should be considered
particularly vulnerable (WildEarth
Guardians 2010, p. 21). The petitioner
asserts that the species’ limited range
indicates vulnerability to weather
events, such as drought and storms,
suggesting the Service should consider
this plant’s narrow range a threat to the
taxon (WildEarth Guardians 2010,

p- 21).

Evaluation of Information Provided in
the Petition and Available in Service
Files

No specific information was provided
or is available in our files to indicate
that Aztec gilia may be imperiled by its
population size or narrow range. The
petitioner provides information about
generalized threats to other species with
limited population size or small
geographic ranges, but they are located
on islands in the Pacific Ocean and not
relevant to Aztec gilia. Therefore, we
find that the information provided in
the petition, as well as other
information readily available in our
files, does not present substantial
scientific or commercial information

indicating that the petitioned action
may be warranted due to concerns about
small population sizes and a narrow
range.

Finding

The petition does not present
substantial information on whether oil
and gas activities, surface mining, road
construction and use, off-road vehicle
use, electric transmission line
construction, domestic livestock
grazing, human population growth,
other BLM land uses, inadequate
regulatory mechanisms, limited ability
to reseed or transplant, climate change,
small population size, or a restricted
range may threaten Aztec gilia
populations and their habitat. Even
though Aztec gilia and its habitat may
be exposed to the factors listed above,
this does not necessarily mean that the
species may be threatened by those
factors. We found very few negative
impacts to the plant resulting, or
documented, from the potential threats
cited in the petition or in our review of
information readily available in our
files. The petitioner cites generalized
information about potential impacts that
can occur due to these situations and
stressors. Little information is presented
in the petition regarding the magnitude
of potential impacts on the species, or
whether the potential impacts may have
population-level effects. The loss of a
few individuals does not necessarily
mean that the species may be in danger
of extinction. Our review of the readily
available information indicates that the
species appears to be maintaining its
presence in all known locations
throughout its range.

In summary, we find no information
to suggest that threats are acting on
Aztec gilia such that the species may be
in danger of extinction now or in the
foreseeable future. On the basis of our
determination under section 4(b)(3)(A)
of the Act, we conclude that the petition
does not present substantial scientific or
commercial information to indicate that
listing Aztec gilia under the Act as
endangered or threatened may be
warranted at this time.

Although we will not review the
status of the species at this time, we
encourage interested parties to continue
to gather data that will assist with the
conservation of Aztec gilia. If you wish
to provide information regarding Aztec
gilia, you may submit your information
or materials to the Field Supervisor/
Listing Coordinator, New Mexico
Ecological Services Field Office, U.S.
Fish and Wildlife Service (see
ADDRESSES section, above), at any time.
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Special Rule for the Utah Prairie Dog

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Supplemental notice of
proposed rulemaking; reopening of
public comment period and notice of
document availability.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service) notify the
public that we are making changes to
our proposed rule of June 2, 2011, to
revise the special rule for the Utah
prairie dog (Cynomys parvidens). We
are reopening the comment period
because we are making substantive
changes and one addition to our
proposed rule based on public and peer
review comments received. Comments
previously submitted will be considered
and do not need to be resubmitted now.
However, we invite comments on the
new information presented in this
announcement relevant to our
consideration of these changes, as
described below. We encourage those
who may have commented previously to
submit additional comments, if
appropriate, in light of this new
information. We are also making
available for public review the draft
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Environmental Assessment (EA) on our
proposed actions, in accordance with
the National Environmental Policy Act.
DATES: To ensure that we are able to
consider your comments and
information, we request that we receive
them no later than May 29, 2012. Please
note that, if you are using the Federal
eRulemaking Portal (see ADDRESSES,
below), the deadline for submitting an
electronic comment is 11:59 p.m.,
Eastern Daylight Saving Time on this
date. We may not be able to address or
incorporate information that is
submitted after the above requested
date. We must receive requests for
public hearings, in writing, at the
address shown in FOR FURTHER
INFORMATION CONTACT by May 11, 2012.
ADDRESSES: Electronic copies of the
2011 proposed revision to the special
rule for the Utah prairie dog, comments
received on that proposal, and the draft
EA for the proposed special rule can be
obtained at http://www.regulations.gov,
Docket No. [FWS-R6-ES-2011-0030].
You may submit comments by one of
the following methods:

Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. In the Search box,
enter Docket No. [FWS-R6-ES-2011—
0030], which is the docket number for
this rulemaking. Follow the instructions
for submitting a comment.

By hard copy: Submit by U.S. mail or
hand-delivery: to Public Comments
Processing, Attention: [FWS-R6-ES—
2011-0030]; Division of Policy and
Directives Management; U.S. Fish and
Wildlife Service; 4401 North Fairfax
Drive, MS 2042-PDM; Arlington, VA
22203.

We will post all comments on
http://www.regulations.gov. This
generally means that we will post any
personal information you provide us
(see the Public Comments section below
for more details).

Copies of Documents: The June 2,
2011, proposed rule and draft EA are
available on http://www.regulations.gov.
In addition, the supporting files for the
proposed rule and draft EA will be
available for public inspection, by
appointment, during normal business
hours, at the Utah Ecological Services
Field Office, 2369 West Orton Circle,
West Valley City, Utah 84119, telephone
801-975-3330. Persons who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 800-877-8339.
FOR FURTHER INFORMATION CONTACT:
Larry Crist, Field Supervisor, (telephone
801-975-3330; facsimile 801-975—
3331). Direct all questions or request for
additional information to: UTAH

PRAIRIE DOG SPECIAL RULE
QUESTIONS, U.S. Fish and Wildlife
Service, Utah Ecological Services Field
Office, 2369 West Orton Circle, Suite 50,
West Valley City, UT 84119. Individuals
who are hearing-impaired or speech-
impaired may call the Federal
Information Relay Service (FIRS) at
800-877-8339 for TTY assistance.
SUPPLEMENTARY INFORMATION:

Public Comments

We want any final rule resulting from
this proposal to be as effective as
possible. Therefore, we invite tribal and
governmental agencies, the scientific
community, industry, and other
interested parties to submit comments
regarding our recommendations
regarding the six substantive changes to
our proposed rule, and comments on
our draft EA associated with our
proposed revised special rule for the
Utah prairie dog. Comments should be
as specific as possible.

Before issuing a final rule to
implement this proposed action, we will
take into account all comments and any
additional information we receive. Such
communications may lead to a final rule
that differs from our proposal. All
comments, including commenters’
names and addresses, if provided to us,
will become part of the supporting
record.

You may submit your comments and
materials concerning our changes to the
proposed rule, and/or our draft
Environmental Assessment by one of
the methods listed in the ADDRESSES
section. Comments must be submitted to
http://www.regulations.gov before
11:59 p.m. (Eastern Time) on the date
specified in the DATES section.

We will post your entire comment—
including your personal identifying
information—on http://
www.regulations.gov. If you provide
personal identifying information in your
comment, you may request at the top of
your document that we withhold this
information from public review.
However, we cannot guarantee that we
will be able to do so.

Comments and materials we receive,
as well as supporting documentation we
used in preparing this proposed rule,
will be available for public inspection
on http://www.regulations.gov, or by
appointment, during normal business
hours at the U.S. Fish and Wildlife
Service, Utah Ecological Services Field
Office (see FOR FURTHER INFORMATION
CONTACT).

Background

The Endangered Species Act of 1973,
as amended (Act or ESA) (16 U.S.C.
1531 et seq.), provides measures to

prevent the loss of species and their
habitats. Section 4 of the Act sets forth
the procedures for adding species to the
Lists of Endangered and Threatened
Wildlife and Plants, and section 4(d)
authorizes the Secretary of the Interior
(Secretary) to extend to threatened
species the prohibitions provided for
endangered species under section 9. Our
implementing regulations for threatened
wildlife, found at title 50 of the Code of
Federal Regulations (CFR) in §17.31,
incorporate the section 9 prohibitions
for endangered wildlife, except when a
special rule is promulgated. Under
section 4(d) of the Act, the Secretary
may specify the prohibitions and any
exceptions to those prohibitions that are
appropriate for a threatened species,
provided that those prohibitions and
exceptions are necessary and advisable
to provide for the species’ conservation.
A special rule issued under section 4(d)
of the Act for a threatened species
includes provisions tailored specifically
for the conservation needs of that
species, and these provisions may be
more or less restrictive than the general
provisions at 50 CFR 17.31.

Since 1984, the Service has
implemented a special rule for the Utah
prairie dog. This special rule (also
referred to as a “4(d) rule”) is found in
50 CFR 17.40(g). We published a
proposed rule to revise the current
special rule for the Utah prairie dog on
June 2, 2011 (76 FR 31906). It is our
intent in this document to discuss only
those topics directly relevant to (1) our
substantive changes to our June 2, 2011,
proposed rule (76 FR 31906) to revise
the special rule for the Utah prairie dog,
and (2) information related to our draft
environmental assessment. For more
information on previous Federal actions
concerning the special rule for Utah
prairie dogs and species information,
refer to the June 2, 2011, proposed rule,
which is available online at http://
www.regulations.gov at Docket Number
FWS-R6-ES-2011-0030, or by
appointment during normal business
hours, at the U.S. Fish and Wildlife
Service, Utah Ecological Services Field
Office (see FOR FURTHER INFORMATION
CONTACT).

Previous Federal Actions

Our 1984 special regulations for the
Utah prairie dog, as amended in 1991,
did not apply the take prohibitions
described in section 9 of the ESA to
activities occurring on private lands
across the range of the species, under a
permit system developed by the Utah
Division of Wildlife Resources (UDWR),
as authorized by Utah Code R657-19-6
and R657-19-7. Our June 2, 2011 (76 FR
31906), proposed rule would revise the


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov

Federal Register/Vol. 77, No. 81/Thursday, April 26, 2012/Proposed Rules

24917

1991 rule to provide limits to the
allowable take and to expand the range
of otherwise legal activities where
applying the take prohibitions in section
9 of the Act is not necessary and
advisable. Our June 2, 2011, proposal
had a 60-day comment period, ending
August 2, 2011. We received no requests
for a public hearing; therefore, no public
hearing was held.

Draft Environmental Assessment

We have prepared a draft EA
analyzing the proposed revisions to our
4(d) regulations. The draft EA
incorporates the substantive changes to
our proposed rule, as described in the
following section. We evaluated three
alternatives in the draft EA:

1. Alternative 1 (No Action)—
continuation of the current special rule
as implemented by the UDWR
permitting process under Utah State
Code R657-19-6 and R657-19-7.

2. Alternative 2 (Preferred Action)—
limiting where direct take can be
permitted, limiting the amount of
rangewide direct take allowed,
providing site-specific limits on the
amount of direct take, identifying timing
of permitted direct take, identifying
methods allowed to implement direct
take, and adding incidental take
authorization for standard agricultural
practices.

3. Alternative 3—promulgating the
blanket 4(d) rule that applies all
Endangered Species Act section 9(a)
take prohibitions to the Utah prairie
dog. Under this alternative, lethal take
would not be allowed unless permitted
pursuant to section 10(a)(1)(A) of the
Act.

We are seeking comment on the draft
EA, which is available upon request or
online at http://www.regulations.gov at
Docket No. FWS—-R6-ES-2011-0030 or
at http://www.fws.gov/mountain-prairie/
species/mammals/UTprairiedog/
index.htm.

Addition to the Proposed Rule—
Allowing Take Where Utah Prairie Dogs
Cause Serious Human Safety Hazards or
Disturb the Sanctity of Significant
Human Cultural or Burial Sites

Public comments received on our
June 2, 2011, proposed rule included a
recommendation that we should amend
the proposed 4(d) rule to allow take in
situations where human safety is at risk
and in cemeteries. We are now
proposing to include properties where
Utah prairie dogs create serious human
safety hazards or disturb the sanctity of
significant cultural or human burial
sites as locations where take would not
be prohibited.

Take would be allowed in these areas
when Utah prairie dogs are determined,
with the written approval of the Service
to be presenting a serious human safety
hazard (e.g., airport safety areas,
recreational sports fields, nursing
homes, schools), or disturbing the
sanctity of a significant human cultural
or human burial site sites (e.g., public
cemetery, sacred tribal sites) if these
lands are determined not necessary for
the conservation of the species. No
UDWR permit would be required in
these instances. This change would only
apply to areas where a credible, serious
public safety hazard or harm to
significant human cultural or human
burial sites could be clearly
demonstrated. Areas of serious human
safety hazards would not include public
rangelands or properties being
developed for residential or commercial
uses. In addition, we would not intend
for this rule to be used to eliminate
prairie dogs because of concerns
regarding plague transmission to
humans, unless this disease becomes a
proven human safety issue in the future,
and is directly linked to the presence of
Utah prairie dogs in specific
circumstances.

Lethal take in these situations would
be used as a last resort, and only
allowable after all practicable measures
to resolve the conflict are implemented.
All practicable measures means, with
respect to these situations, the (1)
construction of a prairie-dog proof
fence, above and below grade to
specifications approved by the Service,
around the area in which there is
concern, and (2) translocation of Utah
prairie dogs out of the area in which
there is a concern. Lethal take would be
allowed only to remove prairie dogs that
remain in these areas after the measures
to fence and translocate are successfully
carried out. Despite our best engineering
efforts, prairie-dog proof fences may still
be breached by prairie dogs. The local
communities or private entities would
be required to maintain the fence, fix
any breaches, or modify the fences as
necessary to limit access of prairie dogs
in order for the lethal take authorization
to be sustained long-term. These
qualifying circumstances would be
certified in writing by the Service
following any necessary site visits and
coordination with the requesting entity.
As stated above, a UDWR permit would
not be required to allow take under
these conditions.

We would not limit the amount,
timing, or methods of lethal take
allowed on lands where Utah prairie
dogs create serious human safety
hazards or disturb the sanctity of
significant human cultural or human

burial sites, as long as the qualifying
circumstances described above are met.
These sites are relatively small areas,
would be fenced, and prairie dogs
would be removed by translocation
prior to the permitting of lethal take.
Thus, we expect that the numbers of
Utah prairie dogs lethally removed
would be small. In addition, these areas
do not contribute to conservation of the
species because they are generally
within otherwise developed areas with
substantial human activity and habitat
fragmentation.

Substantive Changes to the Proposed
Rule

Based on public and peer review
comments received on our June 2, 2011,
proposed rule, we are proposing to
make substantive changes for our final
rule. These changes are described below
in response to the comments received,
and tables comparing the provisions of
the current special rule, the proposed
revisions to that rule, and the Utah code
follows this discussion.

Permitting Take

We received a comment from the
State of Utah recommending that
entities other than the UDWR be
allowed to issue permits for control of
Utah prairie dogs. The previous special
rules (49 FR 22330, May 29, 1984; 56 FR
27438, June 14, 1991) allowed take of
Utah prairie dogs when permitted by
UDWR. Under these rules, UDWR
biologists were required to count Utah
prairie dogs, determine extent of
damage, determine level of take, and
issue permits to applicants who
requested the ability to control prairie
dogs on their lands. At the time the
previous rules were published, UDWR
biologists were likely the only persons
with the expertise to perform these
permitting tasks. However, we now have
a larger partnership effort, in the form
of the Utah Prairie Dog Recovery
Implementation Program, in which
members of other state, federal, tribal,
local entities and the public are working
together on various programs to
facilitate the species’ recovery. Because
of this partnership, we can reasonably
assume that other entities may be
available to conduct many of the
permitting responsibilities previously
undertaken by the UDWR. Approved
permitting entities would at a minimum
be required to employ a sufficient
number of professional wildlife
biologists to conduct all permitting
responsibilities; request and complete
permitting training from the UDWR for
staff assigned to permitting; complete
the Service’s annual Utah prairie dog
survey training; maintain a complete
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reporting and tracking system for take,
including annual reports on the number
and location of permits issued, spring
population counts and boundaries of
permitted colonies, number of animals
allowed to be taken, number of animals
actually taken, method of take, and
method of disposal of all Utah prairie
dogs taken. Thus, we are proposing that
this special rule will allow, with the
Service’s written approval, other entities
to perform the permitting and reporting
tasks for control activities formerly only
conducted by UDWR.

Limiting the Amount and Distribution
of Direct Take That Can Be Permitted

In this section of the proposed rule,
we propose to make changes to (1)
limiting take by season and (2) limiting
the amount of take—

(1) Limiting Take by Season—One
commenter recommended that we revise
our timing of permitted take from June
1 to July 1 on the Awapa and
Paunsaugunt recovery units to protect
pups in these areas, which emerge later
than those within the West Desert
Recovery Unit. We reviewed the
available literature and discussed the
permit dates with the Utah Prairie Dog
Recovery Team relative to differences in
pup emergence from dens in the lower
elevations of the West Desert Recovery
Unit as compared to the Awapa and
Paunsaugunt Recovery Units. Generally,
pups emerge from their dens earlier in
the West Desert Recovery Unit as
compared to the Awapa and
Paunsaugunt Recovery Units. We
propose to allow direct lethal take to
start on June 15 each year throughout
the range of the species, including the
West Desert Recovery Area. Despite the
earlier emergence of pups in the West
Desert, we find it prudent for
consistency and simplicity to select a
range of dates best supported by the
available scientific information to apply
throughout the range of the species.
This is a moderate change from the
dates of June 1 through December 31
proposed in our June 2, 2011 proposed
rule and authorized by the 1991 special
rule.

Our proposed change is based on our
most current knowledge of the species
biology: pups emerge from their
burrows by mid to late June at which
time they are foraging independently
(Hoogland 2003, p. 236). Therefore, the
loss of female adult prairie dogs after
the pups emerge from their dens would
not negatively affect the survivability of
the remaining young. In addition,
prairie dog populations with seasonal
shooting closures of March 14 to June 15
show positive population growths and
low to negligible risk of extirpation

(Colorado Division of Wildlife 2007, p.
135). These seasonal shooting closure
dates directly correspond to our
proposed timing of June 15 through
December 31 for allowing direct lethal
take. Thus, we can conclude that
restricting use of the 4(d) rule between
the dates of January 1 through June 14
would result in positive population
growths with low to negligible risk of
extinction. This conclusion is supported
by our observations that we have never
verified the loss of a Utah prairie dog
colony because of take permitted by
UDWR, and prairie dog counts have
remained stable to increasing on sites
where permits were repeatedly
requested over the last 25 years (Day
2010). In this timeframe, UDWR
provided permits to landowners
beginning June 1. Thus, our proposed
revision to June 15 is more conservative
than past practice, and is based on the
best current available science.

(2) Limiting the Amount of Take—We
received comments from a couple of
peer reviewers questioning whether our
proposed rule was supported by the
available modeling of population
responses to shooting. Based on the
comments, we reevaluated the available
literature.

According to the literature, a harvest
rate based on a percentage of the known
population (i.e., fluctuating harvest rate)
can ensure the maintenance of a
sustainable population, with no risk of
extinction (Reeve and Vosburgh 2006,
pp- 123-125). Our June 2, 2011,
proposed rule limits the allowable
permitted direct take on agricultural
lands and properties neighboring
conservation lands to no more than 10
percent of the estimated annual
rangewide population (adults and
juveniles)—agricultural lands would be
limited to take not exceeding 7 percent
of the estimated annual rangewide
population and the remaining allowable
take is reserved for properties
neighboring conservation lands. We
conclude that our proposed limit is a
fluctuating harvest rate, is conservative,
based on available modeling, and will
continue to result in stable to increasing
Utah prairie dog population trends.
Therefore, we do not propose to change
this portion of our proposed rule based
on the available literature.

Our proposed rule of June 2, 2011,
established that UDWR could only
permit direct lethal take under the
revised 4(d) rule on prairie dog colonies
that had a minimum spring count of five
animals (total population estimate = 36
animals; see our June 2, 2011, proposed
rule for population calculations). After
reviewing public and peer review
comments, we are now proposing that a

minimum spring count of seven animals
(total population estimate = 50 animals)
is established to ensure that permits are
authorized only where resident prairie
dogs have become established on
agricultural lands and to ensure that
shooting does not result in the loss of a
colony. If the maximum amount of take
(one-half of the colony’s productivity =
18 prairie dogs) occurs on this size
colony, it would reduce the total colony
size to 32 animals prior to the following
breeding season. Colonies of at least 25
prairie dogs are likely to show
population growth with very little risk
of extinction. Populations with 50 or
greater animals show no risk of
extinction and strong population growth
(Colorado Division of Wildlife 2007, p.
128). Therefore, we would expect
prairie dog colonies of 32 animals to
continue to exist long-term with annual,
regulated shooting pressure. This
conclusion is supported by our
observations that we have never verified
the loss of a Utah prairie dog colony
because of take permitted by UDWR and
prairie dog counts have remained stable
to increasing on sites where permits
were repeatedly requested since 1985
(Day 2010).

In addition, we are proposing to
include a provision that UDWR or other
entities (as described above) would
spatially distribute the 7 percent
allowed take on agricultural lands
across the three Recovery Units, based
on the distribution of the total annual
population estimate within each
Recovery Unit. This spatial distribution
will help ensure that the take is not
clustered in one area, and is instead
more uniform based on comparative
annual population numbers.

Several commenters, including peer
reviewers, were confused because we
used two numeric limits to take—an
upper annual limit of 6,000 Utah prairie
dogs, and a limit based on calculating
10 percent of the total estimated annual
rangewide Utah prairie dog population.

We propose to limit take using only
the 10 percent limit. This is a
fluctuating harvest rate that is supported
by the available literature and based on
total annual Utah prairie dog population
numbers. Therefore, we do not believe
there is a need to place an additional
limit at 6,000 animals annually.

We conclude that these proposed
changes are consistent with the
available population models and ensure
that our proposed rule is based on the
best available science. These proposed
changes are more restrictive than past
practice under the 1984 special rule, as
amended in 1991. In the last 25 years,
Utah prairie dog population trends have
remained stable to increasing. Thus, we
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conclude that these proposed changes
will continue to support Utah prairie
dog conservation efforts and are based
on the best available science.

Limiting Methods Allowed To
Implement Direct Take

One peer reviewer recommended that
we prohibit the use of gas cartridges,
anticoagulants, and explosive devices as
methods of permissible lethal control.
The revised 4(d) rule would specifically
prohibit the use of gas cartridges,
anticoagulants, and explosive devices as
methods of permissible lethal control on

agricultural lands and properties
adjacent to conservation lands. These
types of methods could be applied
across large areas and kill large numbers
of prairie dogs. These techniques do not
allow control agents to target a specific
number of prairie dogs or track actual
take. However, the use of any
methodology will be allowed in areas
where Utah prairie dogs create serious
human safety hazards or disturb the
sanctity of significant cultural or human
burial sites (see Addition to the
Proposed Rule—Allowing Take at

Significant Human Cultural or Burial
Sites, above).

Summary

Table 1 describes the Current Special
Rule and Practice of 1991, the revisions
we proposed in our June 2, 2011 rule
(76 FR 311906), and the additions and
changes included in this revised
proposed rule. Table 2 provides a
summary of our proposed amendments
to the existing special rule based on
both our June 2, 2011, proposed rule
and the additions and changes
described in this revised proposed rule.

TABLE 1—COMPARISON OF THE CURRENT RULE AND PRACTICE (1991); THE PROPOSED RULE OF JUNE 2, 2011 AND THIS

REVISED PROPOSED RULE

(1991)

Current rule and practice

Proposed rule
(2011)

Revised proposed rule
(2012)

Who Can Allow

Take. (UDWR).

Where Direct Take

Utah Division of Wildlife Resources

Existing Special Rule—private lands ....

cent to conservation lands.

Agricultural lands and properties adja-

Maintains the current rule’s upper an-

UDWR, or other entities with the Serv-
ice’s written approval.

Add that no permit is needed where
prairie dogs create serious human
safety hazards or disturb the sanctity
of significant human cultural or burial

sites. Written approval from the
Service is sufficient in these cir-
cumstances.

Retain agricultural lands and properties
adjacent to conservation lands.

Add properties where prairie dogs cre-
ate serious human safety hazards or
disturb the sanctity of significant
human cultural or burial sites.

The upper annual permitted take limit

Is Allowed. Utah Code— agricultural lands
Amount of 6,000 animals annually .

Rangewide Direct

Take Allowed.

Site Specific Limits
on Amount of Di-
rect Take.

No restrictions specified

Timing of Allowed June 1 to December 31

Direct Take.

On agricultural

June 15 to December 31

nual permitted take limit of 6,000
animals. Adds a condition that the
upper permitted take limit may not
exceed 10 percent of the estimated
rangewide population annually.

lands, within-colony
take is limited to one-half of a colo-
ny’s estimated annual production
(approximately 36 percent of esti-
mated total population). On prop-
erties  neighboring  conservation
lands, take is restricted to animals in
excess of the baseline population.

of 6,000 animals annually is re-
moved.

The upper permitted take limit may not

exceed 10 percent of the estimated
rangewide population annually; and,
on agricultural lands, may not ex-
ceed 7 percent of the estimated an-
nual rangewide population annually.

Take in areas where prairie dogs cre-

ate serious human safety hazards or
disturb the sanctity of significant
human cultural or burial sites does
not contribute to the take allowance.

Retain limits of Proposed Rule for agri-

cultural lands and properties neigh-
boring conservation lands.

Add that there are no limits on the

amount of direct take where prairie
dogs create serious human safety
hazards or disturb the sanctity of sig-
nificant human cultural or burial
sites.

Retain the June 15 to December 31

seasonal limits on agricultural lands
and properties neighboring con-
servation lands.

Add that there is no timing restriction

where prairie dogs create serious
human safety hazards or disturb the
sanctity of significant human cultural
or burial sites, except that
translocations will be conducted be-
fore lethal measures of control are
allowed.



24920

Federal Register/Vol. 77, No. 81/Thursday, April 26, 2012/Proposed Rules

TABLE 1—COMPARISON OF THE CURRENT RULE AND PRACTICE (1991); THE PROPOSED RULE OF JUNE 2, 2011 AND THIS
REVISED PROPOSED RULE—Continued

Current rule and practice

Proposed rule
(2011)

Revised proposed rule

Methods Allowed to
Implement Direct
Take.

Service Ability to
Further Restrict
Direct Take.

Existing Special Rule—no restrictions
specified.

Utah Code—limited to firearms and
trapping, and chemical toxicants
specifically prohibited

Limited to translocations, trapping in-
tended to lethally remove prairie
dogs, and shooting. Actions intended
to drown or poison prairie dogs, and
the use of gas cartridges,
anticoagulants, and explosive de-
vices are prohibited.

Retain restrictions on agricultural lands
and properties neighboring con-
servation lands.

Add that no restrictions on methods to
implement direct take are applied to
areas where prairie dogs create seri-
ous human safety hazards or disturb
the sanctity of significant human cul-
tural or burial sites, except that
translocations will be conducted be-
fore lethal measures of control are
allowed.

Incidental Take

The Service may immediately prohibit | Unchanged ............ccoccooiiiiiiiiiinnnen, Unchanged.
or restrict such taking as appropriate
for the conservation of the species.

Not authorized .........cccoviiiiiiiiieee Authorized when take is incidental to | Unchanged.

otherwise legal activities associated
with standard agricultural practices.

TABLE 2—SUMMARY OF OUR PROPOSED AMENDMENTS

Proposed amendments

Who Can Allow Take

Where Direct Take Is Allowed

Amount of Rangewide Direct Take
Allowed.

Site-Specific Limits on Amount of
Direct Take.

Timing of Allowed Direct Take

Methods Allowed to Implement Di-
rect Take.

Service Ability to Further Restrict
Direct Take.
Incidental Take

UDWR or, with the Service’s written approval, other entities can perform the permitting and reporting tasks
for control activities on agricultural lands or properties adjacent to conservation lands. No permits are re-
quired for take in areas where prairie dogs create serious human safety hazards or disturb the sanctity
of significant human cultural or burial sites.

Direct take is limited to: Agricultural land being physically or economically impacted by Utah prairie dogs
when the spring count on the agricultural lands is seven or more individuals; private properties within 0.8
km (0.5 mi) of Utah prairie dog conservation land; and areas where human safety hazards or the sanc-
tity of significant cultural or human burial sites are a serious concern, but only after all practicable meas-
ures to resolve the conflict are implemented.

The upper permitted take limit may not exceed 10 percent of the estimated rangewide population annually
for agricultural lands and properties adjacent to conservation lands; and, on agricultural lands, may not
exceed 7 percent of the estimated annual rangewide population annually. There is no limit for the
amount of take in areas where prairie dogs create serious human safety hazards or disturb the sanctity
of significant human cultural or burial sites, and take in these circumstances does not contribute to the
upper permitted take limits described above.

On agricultural lands, within-colony take is limited to one-half of a colony’s estimated annual production
(approximately 36 percent of estimated total population). On properties neighboring conservation lands,
take is restricted to animals in excess of the baseline population. The baseline population is the highest
estimated total (summer) population size on that property during the 5 years prior to establishment of the
conservation property. There are no site-specific direct take limits in areas where prairie dogs create se-
rious human safety hazards or disturb the sanctity of significant human cultural or burial sites.

The timing of permitted direct take on agricultural lands and properties adjacent to conservation lands is
limited to June 15 through December 31. There is no timing restriction where prairie dogs create serious
human safety hazards or disturb the sanctity of significant human cultural or burial sites, except that
translocations must be completed prior to conducting any lethal take.

On agricultural lands and properties adjacent to conservation lands, direct take is limited to activities asso-
ciated with translocation efforts by trained and permitted individuals complying with current Service-ap-
proved guidance, trapping intended to lethally remove prairie dogs, and shooting. Actions intended to
drown or poison prairie dogs, and the use of gas cartridges, anticoagulants, or explosive devices is pro-
hibited in these areas. There are no restrictions on methods to implement take in areas where prairie
dogs create serious human safety hazards or disturb the sanctity of significant human cultural or burial
sites, except that translocations will be conducted before lethal measures of control are allowed.

Unchanged.

Utah prairie dogs may be taken when take is incidental to otherwise legal activities associated with stand-
ard agricultural practices (see rule for specifics).

Required Determinations

Regulatory Planning and Review

The Office of Management and Budget
(OMB) has determined that this rule is
not significant and has not reviewed

the economy or adversely affect an
economic sector, productivity, jobs, the
environment, or other units of the
government;

this proposed rule under Executive
Order 12866 (E.O. 12866). OMB bases
its determination upon the following
four criteria:

a. Whether the rule will have an
annual effect of $100 million or more on
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b. Whether the rule will create
inconsistencies with other Federal
agencies’ actions;

c. Whether the rule will materially
affect entitlements, grants, user fees,
loan programs, or the rights and
obligations of their recipients; or

d. Whether the rule raises novel legal
or policy issues.

Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(RFA; 5 U.S.C. 601 et seq., as amended
by the Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996), whenever an agency publishes a
notice of rulemaking for any proposed
or final rule, it must prepare and make
available for public comment a
regulatory flexibility analysis that
describes the effects of the rule on small
entities (small businesses, small
organizations, and small government
jurisdictions). However, no regulatory
flexibility analysis is required if the
head of the agency certifies the rule will
not have a significant economic impact
on a substantial number of small
entities. The SBREFA amended RFA to
require Federal agencies to provide a
statement of the factual basis for
certifying that the rule will not have a
significant economic impact on a
substantial number of small entities.
Thus, for a regulatory flexibility analysis
to be required, impacts must exceed a
threshold for “‘significant impact’”” and a
threshold for a “substantial number of
small entities.” See 5 U.S.C. 605(b).
Based on the information that is
available to us at this time, we certify
that this regulation will not have a
significant economic impact on a
substantial number of small entities.
The following discussion explains our
rationale.

Utah prairie dogs have been listed
under the ESA since the early 1970s (38
FR 14678, June 4, 1973; 39 FR 1158,
January 4, 1974). A 4(d) special rule has
been in place since 1984 that provides
protections deemed necessary and
advisable to provide for the
conservation of the species (49 FR
22330, May 29, 1984; 56 FR 27438, June
14, 1991). These special regulations
allow limited take of Utah prairie dogs
on private land from June 1 through
December 31, as permitted by UDWR
(50 CFR 17.40(g)). While this proposed
rule places limits on the current special
rule, the proposed changes are largely
consistent with current UDWR
permitting practices. Because this
proposal largely institutionalizes
current practices, there should be little
or no increased costs associated with
this proposed regulation compared to

the past similar special rules that were
in effect for the last several decades.

In summary, we have considered
whether the proposed rule would result
in a significant economic impact on a
substantial number of small entities. For
the above reasons and based on
currently available information, we
certify that these amendments if
promulgated would not have a
significant economic impact on a
substantial number of small entities.
Therefore, an initial regulatory
flexibility analysis is not required.

Unfunded Mandates Reform Act

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.), we make the following findings:

a. If adopted, this proposal will not
produce a Federal mandate. In general,
a Federal mandate is a provision in
legislation, statute, or regulation that
would impose an enforceable duty upon
State, local, or Tribal governments, or
the private sector, and includes both
“Federal intergovernmental mandates”
and “Federal private sector mandates.”
These terms are defined in 2 U.S.C.
658(5)—(7). “Federal intergovernmental
mandate” includes a regulation that
“would impose an enforceable duty
upon State, local, or [T]ribal
governments,” with two exceptions. It
excludes ‘“‘a condition of Federal
assistance.” It also excludes “‘a duty
arising from participation in a voluntary
Federal program,” unless the regulation
“relates to a then-existing Federal
program under which $500,000,000 or
more is provided annually to State,
local, and tribal governments under
entitlement authority,” if the provision
would “increase the stringency of
conditions of assistance” or “place caps
upon, or otherwise decrease, the Federal
Government’s responsibility to provide
funding,” and the State, local, or Tribal
governments ‘‘lack authority” to adjust
accordingly. Federal private sector
mandate” includes a regulation that
“would impose an enforceable duty
upon the private sector, except (i) a
condition of Federal assistance or (ii) a
duty arising from participation in a
voluntary Federal program.”

This proposed rule would not impose
a legally binding duty on non-Federal
Government entities or private parties.
Instead, this proposed amendment to
the existing special rule proposes to
establish take authorizations and
limitations deemed necessary and
advisable to provide for the
conservation of the Utah prairie dog.
Application of the provisions within
this proposed rule, as limited by
existing regulations and this proposed
amendment, is optional.

b. We do not believe that this rule
would significantly or uniquely affect
small governments. The State of Utah
originally requested measures such as
this proposed regulation to assist with
reducing conflicts between Utah prairie
dogs and local landowners on
agricultural lands (49 FR 22331, May 29,
1984). In addition, the UDWR actively
assists with implementation of the
current special rule, and would do the
same under this proposed regulation,
through a permitting system. Thus, no
intrusion on State policy or
administration is expected; roles or
responsibilities of Federal or State
governments will not change; and fiscal
capacity will not be substantially
directly affected. The special rule
operates to maintain the existing
relationship between the States and the
Federal Government. Furthermore, the
proposed limitations on where
permitted take can occur, the amount of
take that can be permitted, and methods
of take that can be permitted, are largely
consistent with current UDWR
practices. Therefore, the rule would not
have a significant or unique effect on
State, local, or Tribal governments or
the private sector. A statement
containing the information required by
the Unfunded Mandates Reform Act is
not required.

Takings

This action is exempt from the
requirements of E.O. 12630
(Government Actions and Interference
with Constitutionally Protected Private
Property Rights). Specifically, according
to section VI (D) (3) of the Attorney
General’s Guidelines for the Evaluation
of Risk and Avoidance of Unanticipated
Takings, regulations allowing the take of
wildlife issued under the ESA are
categorically exempt. This proposed
amendment pertains to regulation of
take (defined by the ESA as “‘to harass,
harm, pursue, hunt, shoot, wound, kill,
trap, capture, or collect, or to attempt to
engage in any such conduct”) deemed
necessary and advisable to provide for
the conservation of the Utah prairie dog.
Thus, this exemption applies to this
action.

Regardless, we do not believe this
action would pose significant takings
implications. This rule will
substantially advance a legitimate
government interest (conservation and
recovery of listed species). However, it
will not deny property owners
economically viable use of their land,
and will not present a bar to all
reasonable and expected beneficial use
of private property. We believe the
existing special regulation and the
proposed amendments provide
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substantial flexibility to our partners
while still providing for the
conservation of the Utah prairie dog.
Should additional take provisions be
required, an applicant has the option to
develop a Habitat Conservation Plan
and request an incidental take permit
(see Section 10(a)(1)(B) of the ESA).
This approach would allow permit
holders to proceed with an activity that
is legal in all other respects, but that
results in the “incidental” take of a
listed species.

We have concluded that this action
would not result in any takings of
private property. Should any takings
implications associated with the
proposed amendment be realized, they
will likely be insignificant.

Federalism

In accordance with E.O. 13132
(Federalism), this proposed rule would
not have significant Federalism effects.
A Federalism assessment is not
required. In keeping with Department of
the Interior and Department of
Commerce policy, we requested
information from, and coordinated
development of this proposed
amendment with, appropriate State
resource agencies in Utah. The State of
Utah originally requested measures such
as this proposed regulation to assist
with reducing conflicts between Utah
prairie dogs and local landowners on
agricultural lands (49 FR 22331, May 29,
1984). In addition, the UDWR actively
assists with implementation of the
current special rule, and would do the
same under this proposed regulation,
through a permitting system. Thus, no
intrusion on State policy or
administration is expected; roles or
responsibilities of Federal or State
governments will not change, and fiscal
capacity will not be substantially
directly affected. The special rule
operates and, if amended, would
continue to operate to maintain the
existing relationship between the State
and the Federal government. Therefore,
this rule does not have significant
Federalism effects or implications to
warrant the preparation of a Federalism
Assessment pursuant to the provisions
of Executive Order 13132.

Civil Justice Reform

In accordance with E.O. 12988 (Civil
Justice Reform), the Office of the
Solicitor has determined that the rule
does not unduly burden the judicial
system and that it meets the
requirements of sections 3(a) and 3(b)(2)
of the Order. We have proposed this
amendment to the existing special rule
for the Utah prairie dog in accordance
with the provisions of the ESA. Under

section 4(d) of the ESA, the Secretary
may extend to a threatened species
those protections provided to an
endangered species as deemed
necessary and advisable to provide for
the conservation of the species. The
amendments proposed here satisfy this
standard.

Paperwork Reduction Act

This rule does not contain any new
collections of information that require
approval by OMB under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). This rule will not impose
recordkeeping or reporting requirements
on State or local governments,
individuals, businesses, or
organizations. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.

National Environmental Policy Act

In 1983, upon recommendation of the
Council on Environmental Quality, the
Service determined that National
Environmental Policy Act (NEPA)
documents need not be prepared in
connection with regulations adopted
pursuant to section 4(a) of the ESA. The
Service subsequently expanded this
determination to section 4(d) rules. A
section 4(d) rule provides the
appropriate and necessary prohibitions
and authorizations for a species that has
been determined to be threatened under
section 4(a) of the ESA. It is our view
that NEPA procedures unnecessarily
overlay NEPA’s own matrix upon the
ESA section 4 decisionmaking process.
For example, the opportunity for public
comment—one of the goals of NEPA—
is already provided through section 4
rulemaking procedures. This
determination was upheld in Center for
Biological Diversity v. U.S. Fish and
Wildlife Service, No. 04—-04324 (N.D.
Cal. 2005).

However, out of an abundance of
caution, we developed a draft
Environmental Assessment that is
available for public inspection and
comment. All appropriate NEPA
documents will be finalized before this
rule is finalized.

Clarity of This Proposed Rule

We are required by Executive Orders
12866 and 12988 and by the
Presidential Memorandum of June 1,
1998, to write all rules in plain
language. This means that each rule we
publish must:

a. Be logically organized;

b. Use the active voice to address
readers directly;

c. Use clear language rather than
jargon;

d. Be divided into short sections and
sentences; and

e. Use lists and tables wherever
possible.

If you feel that we have not met these
requirements, send us comments by one
of the methods listed in the ADDRESSES
section. To better help us revise the
rule, your comments should be as
specific as possible. For example, you
should tell us the numbers of the
sections or paragraphs that are unclearly
written, which sections or sentences are
too long, and the sections where you
feel lists or tables would be useful.

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
Government-to-Government Relations
with Native American Tribal
Governments (59 FR 22951), E.O. 13175,
and the Department of the Interior’s
manual at 512 DM 2, we readily
acknowledge our responsibility to
communicate meaningfully with
recognized Federal Tribes on a
government-to-government basis. In
accordance with Secretarial Order 3206
of June 5, 1997 (American Indian Tribal
Rights, Federal-Tribal Trust
Responsibilities, and the Endangered
Species Act), we readily acknowledge
our responsibilities to work directly
with Tribes in developing programs for
healthy ecosystems, to acknowledge that
tribal lands are not subject to the same
controls as Federal public lands, to
remain sensitive to Indian culture, and
to make information available to Tribes.
Therefore, we intend to coordinate with
affected Tribes within the range of the
Utah prairie dog. We will fully consider
all of the comments on the proposed
special regulations that are submitted by
Tribes and Tribal members during the
public comment period, and we will
attempt to address those concerns, new
data, and new information where
appropriate.

Energy Supply, Distribution, or Use

E.O. 13211, Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use,
requires agencies to prepare Statements
of Energy Effects when undertaking
certain actions. We do not expect this
action to significantly affect energy
supplies, distribution, or use. Therefore,
this action is not a significant energy
action, and no Statement of Energy
Effects is required.
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References Cited

A complete list of all references cited
in this rulemaking is available upon
request from our Utah Ecological
Services Field Office (see FOR FURTHER
INFORMATION CONTACT section).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Proposed Regulation Promulgation

Accordingly, we propose to further
amend part 17, subchapter B of chapter
I, title 50 of the Code of Federal
Regulations, as proposed to be amended
at 76 FR 31906, June 2, 2011, as follows:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

2. Amend § 17.40 by revising
paragraphs (g)(1), (g)(2), (g)(3)
introductory text, (g)(3)(i)(A),
(8)(3)(i1)(A), (g)(3)(iii), (g)(4), and (g)(5)
and adding paragraphs (g)(3)(iv) and
(g)(6), to read as follows:

§17.40 Special rules—mammals.
* * * * *

(g) * x %

(1) Except as noted in paragraphs
(g)(2) through (6) of this section, all
prohibitions of § 17.31(a) and (b) and
exemptions of § 17.32 apply to the Utah
prairie dog.

(2) A Utah prairie dog may be directly
or intentionally taken as described in
paragraphs (g)(3) and ((4) of this section
on agricultural lands, properties
adjacent to conservation lands, and
areas where prairie dogs create serious
human safety hazards or disturb the
sanctity of significant human cultural or
human burial sites.

(3) Agricultural lands and properties
adjacent to conservation lands. When
permitted by the Utah Division of
Wildlife Resources, or other parties as
authorized in writing by the Service,
direct or intentional take is allowed on
agricultural land and private property
near conservation land. Records on
permitted take will be maintained by
the State and made available to the
Service upon request.

(1) * % %

(A) Take may be permitted only on
agricultural land being physically or
economically affected by Utah prairie
dogs, only when the spring count on the
agricultural lands is seven or more

individuals, and only during the period
of June 15 to December 31.

(ii) I

(A) Take may be permitted on private
properties near (within 0.8 km (0.5 mi))
of Utah prairie dog conservation land
during the period of June 15 to

December 31.
* * * * *

(iii)) Amount of permitted take on
agricultural lands and private property
near conservation land. (A) The Utah
Division of Wildlife Resources, or other
parties as authorized in writing by the
Service, will ensure that permitted take
on agricultural lands and properties
within 0.8 km (0.5 mi) of conservation
lands does not exceed 10 percent of the
estimated rangewide population
annually.

(B) On agricultural lands, the Utah
Division of Wildlife Resources, or other
parties as authorized in writing by the
Service, will limit permitted take to 7
percent of the estimated annual
rangewide population and will limit
within-colony take to one-half of a
colony’s estimated annual production.
The Utah Division of Wildlife
Resources, or other parties as authorized
in writing by the Service, will spatially
distribute the 7 percent allowed take on
agricultural lands across the three
Recovery Units, based on the
distribution of the total annual
population estimate within each
Recovery Unit.

(C) In setting take limits on properties
near conservation lands, the Utah
Division of Wildlife Resources, or other
parties as authorized in writing by the
Service, will consider the amount of
take that occurs on agricultural lands.
The State will restrict the remaining
permitted take (the amount that would
bring the total take up to 10 percent of
the estimated annual rangewide
population) on properties neighboring
conservation lands to animals in excess
of the baseline population. The baseline
population is determined in accordance
with paragraph (g)(3)(iii)(D) of this
section.

(D) Take on properties within 0.8 km
(0.5 mi) of conservation lands is
restricted to prairie dogs in excess of the
baseline population. The baseline
population is the highest estimated total
(summer) population size on that
property during the 5 years prior to the
establishment of the conservation
property. The baseline population will
be established by the Utah Division of
Wildlife Resources, or other parties as
authorized in writing by the Service.

(E) Translocated Utah prairie dogs
will count toward the take limits in

paragraphs (g)(3)(iii)(A) through (D) of
this section.

(iv) Methods of allowed direct take on
agricultural lands and private properties
near conservation land. Methods for
controlling Utah prairie dogs on
agricultural lands and properties
bordering conservation lands are limited
to activities associated with
translocation efforts by trained and
permitted individuals complying with
current Service-approved guidance,
trapping intended for lethal removal,
and shooting. Actions intended to
drown or poison Utah prairie dogs and
the use of gas cartridges, anticoagulants,
and explosive devices are prohibited.

(4) Human safety hazards and
significant human cultural or burial
sites. Direct or intentional take is
allowed where Utah prairie dogs create
serious human safety hazards or disturb
the sanctity of significant human
cultural or human burial sites, but only
after all practicable measures to resolve
the conflict are implemented, and only
as approved in writing by the Service.
A Utah Division of Wildlife Resources
permit is not required to allow take
under these conditions.

(i) All practicable measures means,
with respect to these situations:

(A) Construction of prairie-dog-proof
fence, above and below grade to
specifications approved by the Service,
around the area in which there is
concern.

(B) Translocation of Utah prairie dogs
out of the area in which there is a
concern. Lethal take is allowed only to
remove prairie dogs that remain in these
areas after the measures to fence and
translocate are successfully carried out.

(C) Continued maintenance or
modification of the fence as needed to
preclude Utah prairie dogs from
entering the fenced sites.

(ii) There are no restrictions on the
amount, timing, or methods of lethal
take allowed on lands where Utah
prairie dogs create serious human safety
hazards or disturb the sanctity of
significant human cultural or human
burial sites, as long as all qualifications
in paragraphs (g)(4)(i)(A) through (C) of
this section are met.

(iii) The amount of take in areas
where Utah prairie dogs create serious
human safety hazards or disturb the
sanctity of significant human cultural or
human burial sites does not contribute
to the upper permitted take limits
described above for agricultural lands
and private properties near conservation
lands.

(5) Incidental take. Utah prairie dogs
may be taken when take is incidental to
otherwise-legal activities associated
with standard agricultural practices on
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legitimately operating agricultural
lands. Acceptable practices include
plowing to depths that do not exceed 46
cm (18 in.), discing, harrowing,
irrigating crops, mowing, harvesting,
and bailing, as long as these activities
are not intended to eradicate Utah
prairie dogs. There is no numeric limit
established for incidental take
associated with standard agricultural
practices. Incidental take is in addition

to, and does not contribute to the take
limits described in paragraphs (g)(2)
through (4) of this section. A Utah
Division of Wildlife Resources permit is
not required for incidental take
associated with agricultural practices.
(6) If the Service receives evidence
that take pursuant to paragraphs (g)(2)
through (5) of this section is having an
effect that is inconsistent with the
conservation of the Utah prairie dog, the

Service may immediately prohibit or
restrict such take as appropriate for the
conservation of the species.

* * * * *

Dated: April 16, 2012.
Rachel Jacobson,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 2012—-9884 Filed 4-25-12; 8:45 am]
BILLING CODE 4310-55-P
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DEPARTMENT OF AGRICULTURE

Office of the Secretary
[Docket No. 2011-0001]

Privacy Act of 1974; System of
Records

AGENCY: National Institute of Food and
Agriculture, USDA.

ACTION: Notice of Revision of Privacy
Act Systems of Records.

SUMMARY: Notice is hereby given that
the United States Department of
Agriculture (USDA) is revising two
Privacy Act (PA) systems of records and
deleting two PA systems of records
maintained by the National Institute of
Food and Agriculture (NIFA), formerly
the Cooperative State Research,
Education, and Extension Service
(CSREES).

DATES: Submit comments on or before
May 29, 2012. These systems will be
effective May 29, 2012.

ADDRESSES: You may submit comments,
identified by Docket No. 2011-0001 by
one of the following methods: Federal
eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
Email: stasia.hutchison@ars.usda.gov.
Include the text “NIFA Privacy Act
System of Records” in the subject line
of the message. Fax: (202) 504—1647.
Mail: Stasia Hutchison, Freedom of
Information Act and Privacy Act Officer,
Information Staff, Agricultural Research
Service, Research, Education, and
Economics, Department of Agriculture,
Mail Stop 5128, 5601 Sunnyside
Avenue, Beltsville, MD 20705-5128.
Hand Delivery/Courier: Stasia
Hutchison, Freedom of Information Act
and Privacy Act Officer, Information
Staff, Agricultural Research Service,
Research, Education, and Economics,
Department of Agriculture, George
Washington Carver Center, Building 1,
Room 2248, 5601 Sunnyside Avenue,

Beltsville, MD 20705-5128.
Instructions: All submissions received
must include the agency name and
docket number for this rulemaking. All
comments received will be posted
without change to http://
www.regulations.gov, including any
personal information provided. Docket:
For access to the docket to read
background documents or comments
received, go to http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Stasia Hutchison, Freedom of
Information Act and Privacy Act Officer,
Information Staff, Agricultural Research
Service, Research, Education, and
Economics, Department of Agriculture,
5601 Sunnyside Avenue, STOP 5128,
Beltsville, MD 20705-5128; Telephone
(301) 504-1655; Facsimile (301) 504—
1647; Email:
stasia.hutchison@ars.usda.gov.

SUPPLEMENTARY INFORMATION:

I. Background

1. Two systems of records are being
revised.

A. State Cooperative Extension
Service Employees, USDA/NIFA-1. The
State Cooperative Extension Service
Employees System is utilized to prepare
the annual salary analysis report that is
used as a management tool for salary
analysis purposes as well as historical
purposes. Cooperative Extension
Service (CES) employee records are
permanently maintained in the CES
Personnel Information System database
of NIFA. This database is updated
annually from data provided by 1862
and 1890 land-grant universities. This
database is maintained by the
Agricultural Research Service, Human
Resources Division.

The purpose of this revision to the
system of records is to change the
system designation from USDA/
CSREES-3 to USDA/NIFA-2; change
references to the agency name to NIFA
to acknowledge the reorganization;
identify changes in the way records are
retrieved and safeguarded; update the
retention and disposal section to
include Records Management Policies
and Procedures; update the notification
procedures, records access procedures,
and contesting records procedures to
direct individuals to the Freedom of
Information Act Officer; modify the
routine uses by adding four relating to
security breaches, records management

inspections, oversight operations, and
access by contractors/grantees/experts/
consultants/and others performing work
or working on behalf of the Department;
and add the following sections: Security
classification, purpose, and disclosure
to consumer reporting agencies.

Use of this system, as established,
should not result in undue infringement
of any individual’s right to privacy.

The revised system of records will not
be exempt from any provisions of the
Privacy Act.

Proper safeguards are taken to prevent
unauthorized access to the records.
Authorization must be obtained from
the Director, NIFA, or the Chief, MSB—
HRD, ARS, before information is
released. All records are accessed by
unique passwords and logon
procedures. Only those employees with
a need-to-know in order to perform their
duties are able to access the
information.

Consistent with USDA’s information-
sharing mission, information stored in
the State Cooperative Extension Service
Employees system of records may be
shared with other USDA components, as
well as appropriate Federal, State, local,
Tribal, foreign, or international
government agencies. This sharing will
take place only after USDA determines
that the receiving component or agency
has a need to know the information to
carry out national security, law
enforcement, immigration, intelligence,
or other functions consistent with the
routine uses set forth in this system of
records notice.

B. National Institute of Food and
Agriculture Grants Systems, USDA/
NIFA-3. NIFA receives research,
education, and extension grant
applications each year, of which
approximately a quarter are awarded.
The majority of these applications are
subjected to a rigorous peer-review
involving technical experts (scientists,
educators, farmers, engineers, and
extension specialists) located
worldwide. Given the highly technical
nature of many of these applications,
the quality of the peer-review greatly
depends on the appropriate matching of
the subject matter of the application
with the technical expertise of the
potential reviewer. NIFA maintains a
database of potential reviewers.
Information in the database is used to
match applications with the most
appropriate (potential) reviewers.
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Therefore, the accuracy of the database
content is integral to the success of the
NIFA peer review process. In addition
to the reviewer information, applicant
information is maintained for the proper
oversight of the Federal funds and is
also used to respond to inquiries from
Congress, other governmental agencies,
and the grantee community. The
authorities for maintaining this system
of records are National Agricultural
Research, Extension, and Teaching
Policy Act of 1977 (NARETPA), 7 U.S.C.
3318.

The purpose of this revision to the
system of records is to change the
system designation from USDA/
CSREES-4 to USDA/NIFA-3; change
the agency name to NIFA to
acknowledge the reorganization; update
the safeguards to include agency rules
and policies; update the retention and
disposal section to include Records
Management Policies and Procedures;
update the notification procedures,
records access procedures, and
contesting records procedures to direct
individuals to the Freedom of
Information Act Officer; modify the
routine uses by adding four relating to
security breaches, records management
inspections, oversight operations, and
the Federal Funding Accountability and
Transparency Act of 2006 reflecting
loans, grants, or other payments to
members of the public; and add the
following sections: Security
classification, purpose, and disclosure
to consumer reporting agencies.

Use of this system, as established,
should not result in undue infringement
of any individual’s right to privacy.

The revised system of records will not
be exempt from any provisions of the
Privacy Act.

Proper safeguards are taken to prevent
unauthorized access to the records. All
records containing personal information
are maintained in secured file cabinets
or are accessed by unique passwords
and logon procedures. Only those
employees with a need-to-know in order
to perform their duties will be able to
access the information.

Consistent with USDA’s information
sharing mission, information stored in
the National Institute of Food and
Agriculture Grants Systems system of
records may be shared with other USDA
components, as well as appropriate
Federal, State, local, Tribal, foreign, or
international government agencies. This
sharing will take place only after USDA
determines that the receiving
component or agency has a need to
know the information to carry out
national security, law enforcement,
immigration, intelligence, or other
functions consistent with the routine

uses set forth in this system of records
notice.

2. Two systems are being deleted as
follows:

A. Current Research Information
System, USDA/CSREES-1, is being
deleted as the records no longer meet
the requirements for a Privacy Act
system of records.

B. International Programs Recruitment
Roster, USDA/CSREES-2 is being
deleted as the records are no longer
relevant and necessary to accomplish a
purpose of the Agency. The records no
longer exist.

Notice is hereby given that USDA is
revising two PA systems of records and
deleting two PA systems of records
maintained by NIFA, formerly CSREES.

II. Privacy Act

The Privacy Act embodies fair
information principles in a statutory
framework governing the means by
which the United States Government
collects, maintains, uses, and
disseminates individuals’ records. The
Privacy Act applies to information that
is maintained in a “‘system of records.”
A “‘system of records” is a group of any
records under the control of an agency
for which information is retrieved by
the name of an individual or by some
identifying number, symbol, or other
identifying particular assigned to the
individual. In the Privacy Act, an
individual is defined to encompass
United States citizens and lawful
permanent residents.

The Privacy Act requires each agency
to publish in the Federal Register a
description denoting the type and
character of each system of records that
the agency maintains, and the routine
uses that are contained in each system
in order to make agency recordkeeping
practices transparent, to notify
individuals regarding the uses to which
their records are put, and to assist
individuals to more easily find such
files within the agency.

Below are descriptions of the State
Cooperative Extension Service
Employees, USDA/NIFA-2, and the
National Institute of Food and
Agriculture Grant Systems, USDA/
NIFA-3.

In accordance with 5 U.S.C. 552a(r),
USDA has provided a report of this
system of records to the Administrator,
Office of Information and Regulatory
Affairs, Office of Management and
Budget; Chairman, Committee on
Homeland Security and Governmental
Affairs, United States Senate; and
Chairman, Committee on Oversight and
Government Reform, U.S. House of
Representatives.

Dated: April 2, 2012.
Thomas J. Vilsack,
Secretary.

SYSTEM OF RECORDS NOTICE
USDA/NIFA—2

SYSTEM NAME:

State Cooperative Extension Service
Employees, USDA/NIFA-2.

SECURITY CLASSIFICATION:
None.

SYSTEM LOCATION:

Records are maintained at the
Department of Agriculture (USDA),
Agricultural Research Service (ARS),
Human Resources Division (HRD),
Metropolitan Services Branch (MSB),
Portals Building, 1280 Maryland
Avenue SW., Washington, DC 20024.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Categories of individuals covered by
this system include: All professional
employees of the State Cooperative
Extension Service from 1968 to present.

CATEGORIES OF RECORDS IN THE SYSTEM:

Categories of records in this system
include: Personnel and payroll
information on professional State
Cooperative Extension Service
employees.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:
7 U.S.C. 341, et seq.

PURPOSE(S):

The purpose of this system is to
prepare the annual salary analysis
report that is used as a management tool
for salary analysis purposes as well as
historical purposes.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, all or a
portion of the records or information
contained in this system may be
disclosed outside USDA as a routine use
pursuant to 5 U.S.C. 552a(b)(3) as
follows:

A. To the Department of Justice (DOJ),
including United States Attorney
Offices, or other Federal agency
conducting litigation or in proceedings
before any court, adjudicative or
administrative body, when it is
necessary to the litigation and one of the
following is a party to the litigation or
has an interest in such litigation:

1. USDA or any component thereof;

2. Any employee of USDA in his/her
official capacity;
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3. Any employee of USDA in his/her
individual capacity where DOJ or USDA
has agreed to represent the employee; or

4. The United States or any agency
thereof, is a party to the litigation or has
an interest in such litigation, and USDA
determines that the records are both
relevant and necessary to the litigation
and the use of such records is
compatible with the purpose for which
USDA collected the records.

B. To a congressional office from the
record of an individual in response to
an inquiry from that congressional office
made at the written request of the
individual to whom the record pertains.

C. To the National Archives and
Records Administration or other Federal
government agencies pursuant to
records management inspections being
conducted under the authority of 44
U.S.C. 2904 and 2906.

D. To an agency, organization, or
individual for the purpose of performing
audit or oversight operations as
authorized by law, but only such
information as is necessary and relevant
to such audit or oversight function.

E. To appropriate agencies, entities,
and persons when:

1. NIFA suspects or has confirmed
that the security or confidentiality of
information in the system of records has
been compromised;

2. USDA has determined that as a
result of the suspected or confirmed
compromise there is a risk of harm to
economic or property interests, identity
theft or fraud, or harm to the security or
integrity of this system or other systems
or programs (whether maintained by
USDA or another agency or entity) or
harm to the individuals who rely upon
the compromised information; and

3. The disclosure made to such
agencies, entities, and persons is
reasonably necessary to assist in
connection with USDA’s efforts to
respond to the suspected or confirmed
compromise and prevent, minimize, or
remedy such harm.

F. To contractors and their agents,
grantees, experts, consultants, and
others performing or working on a
contract, service, grant, cooperative
agreement, or other assignment for
USDA, when necessary to accomplish
an agency function related to this
system of records. Individuals provided
information under this routine use are
subject to the same Privacy Act
requirements and limitations on
disclosure as are applicable to USDA
officers and employees.

G. To an appropriate Federal, State,
Tribal, local, international, or foreign
law enforcement agency or other
appropriate authority charged with
investigating or prosecuting a violation

or enforcing or implementing a law,
rule, regulation, or order, where a
record, either on its face or in
conjunction with other information,
indicates a violation or potential
violation of law, which includes
criminal, civil, or regulatory violations,
whether arising by general statute or
particular program statute, or by
regulation, rule, or order issued
pursuant thereto if the information
disclosed is relevant to any
enforcement, regulatory, investigative,
or prosecutive responsibility of the
receiving entity.

DISCLOSURE TO CONSUMER REPORTING
AGENCIES:

None.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Records in this system are maintained
in an electronic database in a secured
facility.

RETRIEVABILITY:

Records may be retrieved by a unique
State identifying number or last name of
the individual.

SAFEGUARDS:

Records in this system are
safeguarded in accordance with
applicable rules and policies, including
all applicable USDA automated systems
security and access policies. Strict
controls have been imposed to minimize
the risk of compromising the
information that is being stored. Access
to the computer system containing the
records in this system is limited to those
individuals who have a need to know
the information for the performance of
their official duties and who have
appropriate clearances or permissions.
Authorization must be obtained from
the Director, NIFA, or the Chief, MSB—
HRD, ARS, before information is
released. All records are accessed by
unique passwords and logon
procedures.

RETENTION AND DISPOSAL:

Records are retained under the
authority of the REE Policies and
Procedures contained in REE Manual
251.8 “Records Management” and
251.8M “Records Management
(Manual)”’, which establishes REE
policies and procedures for the creation,
maintenance, and disposition of
records, and in accordance with the
General Records Schedules issued by
the National Archives and Records
Administration. Records are retained
indefinitely.

SYSTEM MANAGER(S) AND ADDRESS(ES):
Personnel and Data Information
Specialist, MSB, HRD, ARS, USDA,
Portals Building, 1280 Maryland
Avenue SW., Washington, DC 20024.

NOTIFICATION PROCEDURE:

Individuals seeking notification of
and access to any record contained in
this system of records, or seeking to
contest its content, may submit a
request in writing to the Headquarters or
component’s Freedom of Information
Act (FOIA) Officer, whose contact
information can be found at http://
www.dm.usda.gov/
foia_agency pocs.htm under “contacts.”
If an individual believes more than one
component maintains Privacy Act
records concerning him or her, the
individual may submit the request to
the Chief FOIA Officer, Department of
Agriculture, 1400 Independence Avenue
SW., Washington, DC 20250.

When seeking records about yourself
from this system of records or any other
Departmental system of records, your
request must conform with the Privacy
Act regulations set forth in 6 CFR part
5. You must first verify your identity,
meaning that you must provide your full
name, current address, and date and
place of birth. You must sign your
request, and your signature must either
be notarized or submitted under 28
U.S.C. 1746, a law that permits
statements to be made under penalty of
perjury as a substitute for notarization.
While no specific form is required, you
may obtain forms for this purpose from
the Chief FOIA Officer, Department of
Agriculture, 1400 Independence Avenue
SW., Washington, DC 20250. In addition
you should provide the following:

¢ An explanation of why you believe
the Department would have information
on you;

e Identify the component(s) of the
Department you believe may have the
information about you;

e Specify when you believe the
records would have been created;

¢ Any additional information that
will help the FOIA staff determine
which USDA component agency may
have responsive records;

e If your request is seeking records
pertaining to another living individual,
you must include a statement from that
individual certifying his/her agreement
for you to access his/her records.

Without this bulleted information, the
component(s) may not be able to
conduct an effective search, and your
request may be denied due to lack of
specificity or lack of compliance with
applicable regulations.

RECORD ACCESS PROCEDURES:
See “Notification procedure” above.
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CONTESTING RECORD PROCEDURES:
See “Notification procedure” above.

RECORD SOURCE CATEGORIES:

Information in this system comes
primarily from the State Cooperative
Extension Service employees with
additional data provided by the
employees’ personnel office.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

SYSTEM OF RECORDS NOTICE
USDA/NIFA-3

SYSTEM NAME:

National Institute of Food and
Agriculture Grants Systems, USDA/
NIFA-3.

SECURITY CLASSIFICATION:
None.

SYSTEM LOCATION:

Records are maintained in Program,
Grants, and Funds Management offices
and in a computerized system at the
National Institute of Food and
Agriculture (NIFA), Department of
Agriculture (USDA), Waterfront Centre,
800 9th Street SW., Washington, DC
20024.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Categories of individuals covered by
this system include: Individuals that
have submitted proposals to NIFA,
either individually or through an
academic or other institution, and peer
reviewers that evaluate NIFA applicants
and their proposals.

CATEGORIES OF RECORDS IN THE SYSTEM:

Categories of records in this system
include: Records of the project director,
the authorized organizational
representative, potential proposal
reviewers, the proposal and its
identifying number, supporting data
from the academic institution or other
applicant, proposal evaluations from
peer reviewers, a review record,
financial data, and other related
material such as, committee or panel
discussion summaries and other agency
records containing or reflecting
comments on the proposal or the
applicants from peer reviewers.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

National Agricultural Research,
Extension, and Teaching Policy Act of
1977 (NARETPA), 7 U.S.C. 3318.

PURPOSE(S):

NIFA receives research, education,
and extension grant applications each
year, of which approximately a quarter

are awarded. The majority of these
applications are subjected to a rigorous
peer-review involving technical experts
(scientists, educators, farmers,
engineers, extension specialists) located
world-wide. Given the highly technical
nature of many of these applications,
the quality of the peer-review greatly
depends on the appropriate matching of
the subject matter of the application
with the technical expertise of the
potential reviewer. NIFA maintains a
database of potential reviewers.
Information in the database is used to
match applications with the most
appropriate (potential) reviewers.
Therefore, the accuracy of the database
content is integral to the success of the
NIFA peer review process. In addition
to the reviewer information, applicant
information is maintained for the proper
oversight of the Federal funds and is
also used to respond to inquiries from
Congress, other governmental agencies,
and the grantee community.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, all or a
portion of the records or information
contained in this system may be
disclosed outside USDA as a routine use
pursuant to 5 U.S.C. 552a(b)(3) as
follows:

A. To the Department of Justice (DOJ),
including United States Attorney
Offices, or other Federal agency
conducting litigation or in proceedings
before any court, adjudicative or
administrative body, when it is
necessary to the litigation and one of the
following is a party to the litigation or
has an interest in such litigation:

1. USDA or any component thereof;

2. Any employee of USDA in his/her
official capacity;

3. Any employee of USDA in his/her
individual capacity where DOJ or USDA
has agreed to represent the employee; or

4. The United States or any agency
thereof, is a party to the litigation or has
an interest in such litigation, and USDA
determines that the records are both
relevant and necessary to the litigation
and the use of such records is
compatible with the purpose for which
USDA collected the records.

B. To a congressional office from the
record of an individual in response to
an inquiry from that congressional office
made at the written request of the
individual to whom the record pertains.

C. To the National Archives and
Records Administration or other Federal
government agencies pursuant to
records management inspections being

conducted under the authority of 44
U.S.C. 2904 and 2906.

D. To an agency, organization, or
individual for the purpose of performing
audit or oversight operations as
authorized by law, but only such
information as is necessary and relevant
to such audit or oversight function.

E. To appropriate agencies, entities,
and persons when:

1. NIFA suspects or has confirmed
that the security or confidentiality of
information in the system of records has
been compromised;

2. USDA has determined that as a
result of the suspected or confirmed
compromise there is a risk of harm to
economic or property interests, identity
theft or fraud, or harm to the security or
integrity of this system or other systems
or programs (whether maintained by
USDA or another agency or entity) or
harm to the individual that rely upon
the compromised information; and

3. The disclosure made to such
agencies, entities, and persons is
reasonably necessary to assist in
connection with USDA’s efforts to
respond to the suspected or confirmed
compromise and prevent, minimize, or
remedy such harm.

F. To contractors and their agents,
grantees, experts, consultants, and
others performing or working on a
contract, service, grant, cooperative
agreement, or other assignment for
USDA, when necessary to accomplish
an agency function related to this
system of records. Individuals provided
information under this routine use are
subject to the same Privacy Act
requirements and limitations on
disclosure as are applicable to USDA
officers and employees.

G. To an appropriate Federal, State,
Tribal, local, international, or foreign
law enforcement agency or other
appropriate authority charged with
investigating or prosecuting a violation
or enforcing or implementing a law,
rule, regulation, or order, where a
record, either on its face or in
conjunction with other information,
indicates a violation or potential
violation of law, which includes
criminal, civil, or regulatory violations,
whether arising by general statute or
particular program statute, or by
regulation, rule or order issued pursuant
thereto if the information disclosed is
relevant to any enforcement, regulatory,
investigative, or prosecutive
responsibility of the receiving entity.

H. USDA will disclose information
about individuals from this system of
records in accordance with the Federal
Funding Accountability and
Transparency Act of 2006 (Pub. L. No.
109-282; codified at 31 U.S.C. 6101, et
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seq.); section 204 of the E-Government
Act of 2002 (Pub. L. 107-347; 44 U.S.C.
3501 note), and the Office of Federal
Procurement Policy Act (41 U.S.C. 403
et seq.), or similar statutes requiring
agencies to make available publicly
information concerning Federal
financial assistance, including grants,
subgrants, loan awards, cooperative
agreements and other financial
assistance; and contracts, subcontracts,
purchase orders, task orders, and
delivery orders.

I. To other Federal agencies needing
names of potential reviewers or
specialists in particular fields.

J. To other Federal agencies as part of
the Presidential Management Initiative,
E-Grants.

DISCLOSURE TO CONSUMER REPORTING
AGENCIES:

None.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Records are maintained on system file
servers and paper files in the program
offices at NIFA, USDA, Waterfront
Centre, 800 9th Street SW., Washington,
DC 20024.

RETRIEVABILITY:

Records can be retrieved by name,
project leader, co-investigator, and any
other data field such as institution or
title.

SAFEGUARDS:

Records in this system are
safeguarded in accordance with
applicable rules and policies, including
all applicable USDA automated systems
security and access policies. Strict
controls have been imposed to minimize
the risk of compromising the
information that is being stored. Access
to the computer system containing the
records in this system is limited to those
individuals who have a need to know
the information for the performance of
their official duties and who have
appropriate clearances or permissions.
All records containing personal
information are maintained in secured
file cabinets or are accessed by unique
passwords and logon procedures. Only
those employees with a need-to-know in
order to perform their duties will be
able to access the information.

RETENTION AND DISPOSAL:

Records are retained under the
authority of the REE Policies and
Procedures contained in REE Manual
251.8 “Records Management”” and
251.8M ‘‘Records Management
(Manual)”’, which establishes REE

policies and procedures for the creation,
maintenance, and disposition of
records, and in accordance with the
General Records Schedules issued by
the National Archives and Records
Administration. The Data File is
cumulative and is maintained
indefinitely, and documents are
disposed according to agency file plan
and disposition schedule. Non-funded
proposals are maintained onsite for 1
year and then disposed after 3 years.
Funded proposals are maintained onsite
for 1 year after completion of the award,
and then transferred to the National
Archive and Records Administration.

SYSTEM MANAGER(S) AND ADDRESS(ES):

Deputy Administrator, Office of
Information Technology (OIT), NIFA,
USDA, Stop 2216, 1400 Independence
Avenue SW., Washington, DC 20250—
2216. The address for express mail or
overnight courier service is: Deputy
Administrator, OIT, NIFA, USDA,
Waterfront Centre, 800 9th Street SW.,
Washington, DC 20024.

NOTIFICATION PROCEDURE:

Individuals seeking notification of
and access to any record contained in
this system of records, or seeking to
contest its content, may submit a
request in writing to the Headquarters or
component’s Freedom of Information
Act (FOIA) Officer, whose contact
information can be found at http://
www.dm.usda.gov/foia_agency
_pocs.htm under “contacts.” If an
individual believes more than one
component maintains Privacy Act
records concerning him or her, the
individual may submit the request to
the Chief FOIA Officer, Department of
Agriculture, 1400 Independence Avenue
SW., Washington, DC 20250.

When seeking records about yourself
from this system of records or any other
Departmental system of records your
request must conform with the Privacy
Act regulations set forth in 6 CFR Part
5. You must first verify your identity,
meaning that you must provide your full
name, current address and date and
place of birth. You must sign your
request, and your signature must either
be notarized or submitted under 28
U.S.C. 1746, a law that permits
statements to be made under penalty of
perjury as a substitute for notarization.
While no specific form is required, you
may obtain forms for this purpose from
the Chief FOIA Officer, Department of
Agriculture, 1400 Independence Avenue
SW., Washington, DC 20250. In addition
you should provide the following:

e An explanation of why you believe
the Department would have information
on you;

¢ Identify the component(s) of the
Department you believe may have the
information about you;

e Specify when you believe the
records would have been created;

¢ Any additional information that
will help the FOIA staff determine
which USDA component agency may
have responsive records;

o If your request is seeking records
pertaining to another living individual,
you must include a statement from that
individual certifying his/her agreement
for you to access his/her records.

Without this bulleted information the
component(s) may not be able to
conduct an effective search, and your
request may be denied due to lack of
specificity or lack of compliance with
applicable regulations.

RECORD ACCESS PROCEDURES:
See “Notification procedure” above.

CONTESTING RECORD PROCEDURES:
See “Notification procedure” above.

RECORD SOURCE CATEGORIES:

Information in this system is obtained
from the individuals submitting the
proposals and from peer reviewers.

EXEMPTIONS CLAIMED FOR THE SYSTEM:

None.
[FR Doc. 2012-10015 Filed 4-25-12; 8:45 am]|

BILLING CODE 3410-22-P

DEPARTMENT OF AGRICULTURE
Office of the Secretary

Privacy Act of 1974; New System of
Records
AGENCY: Office of the Secretary, USDA.

ACTION: Notice of a new system of
records.

SUMMARY: In accordance with the
Privacy Act of 1974, as amended, the
Department of Agriculture (USDA) is
proposing to add a new Forest Service
system to its inventory of records
systems. USDA invites public comment
on this new records system.

DATES: Comments must be received in
writing, on or before May 29, 2012. This
system will be adopted without further
notice, on June 25, 2012, unless
modified to respond to comments
received from the public and published
in a subsequent notice.

ADDRESSES: Send written comments to
the Forest Service Freedom of
Information Act and Privacy Act Officer,
USDA Forest Service, 1400
Independence Avenue SW., Mail Stop
1143, Washington, DC 20250-1143.
Comments may also be sent via email to
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wo_foia@fs.fed.us, or via facsimile to
(202) 260-3245.

FOR FURTHER INFORMATION CONTACT:
Brett Butler, USDA Forest Service, 160
Holdsworth Way, Amherst,
Massachusetts 01003—4230,
bbutler01@fs.fed.us, (413) 545-1387.
Individuals who use telecommunication
devices for the deaf (TDD) may call the
Federal Relay Service (FRS) at 1 (800)
877—-8339 between 8 a.m. and 8 p.m.,
Eastern Standard time, Monday through
Friday.

SUPPLEMENTARY INFORMATION:

I. Background

Established in 1905, the Forest
Service is an agency of the U.S.
Department of Agriculture. The mission
of the USDA’s Forest Service is to
sustain the health, diversity, and
productivity of the Nation’s forests and
grasslands, which encompass 193
million acres of land, to meet the needs
of present and future generations.

The purpose of this system is to allow
the Forest Service to maintain records
regarding contact information of private
landowners in the United States who
are solicited to participate in the
National Woodland Owner Survey
(NWOS). The contact information
collected is the name, mailing address,
phone number, and email address; and
it is used to solicit participation in the
NWOS. The information collected
through the survey is used only to
produce statistical reports of general
trends in landowner attributes. The
results from the survey are stored in a
separate database and are not a part of
this system of records.

Pursuant to the Privacy Act, and as
part of the Forest Service’s ongoing
effort to review and update system of
records notices, the agency proposes a
new records system: National Woodland
Owner Survey Database.

II. Privacy Act

The Privacy Act embodies fair
information principles in a statutory
framework governing the means by
which the United States Government
collects, maintains, uses, and
disseminates individuals’ records. The
Privacy Act applies to information that
is maintained in a “system of records.”
A “system of records” is a group of any
records under the control of an agency
for which information is retrieved by
the name of an individual or by some
identifying number, symbol, or other
identifying particular assigned to the
individual. In the Privacy Act, an
individual is defined to encompass
United States citizens and lawful
permanent residents.

The Privacy Act requires each agency
to publish in the Federal Register a
description denoting the type and
character of each system of records that
the agency maintains, and the routine
uses that are contained in each system
in order to make agency recordkeeping
practices transparent, to notify
individuals regarding the uses to which
their records are put, and to assist
individuals to more easily find such
files within the agency. Below is the
description of the USDA/FS-58
National Woodland Owner Survey
Database.

A report of the proposed system of
records, required by 5 U.S.C. 552a(r) as
implemented by Office of Management
and Budget (OMB) Circular A-130, was
sent to the Chairman, Committee on
Homeland Security and Governmental
Affairs, United States Senate; the
Chairman, Committee on Oversight and
Government Reform, U.S. House of
Representatives; and the Administrator,
Office of Information and Regulatory
Affairs, OMB.

Dated: March 30, 2012.
Thomas J. Vilsack,
Secretary.

SYSTEM NAME:

National Woodland Owners Database,
USDA/FS-58.

SECURITY CLASSIFICATION:
None.

SYSTEM LOCATION:

The records in this system are
collected in a database located on secure
servers in Kansas City, Missouri.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Private woodland owners, including
individuals, families, businesses, and
other private groups, in the United
States that are solicited to participate in
the National Woodland Owner Survey.

CATEGORIES OF RECORDS IN THE SYSTEM:

Name, mailing address, phone
number, email address, and a unique
identification number that is internally
generated.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

16 U.S.C. 1600-1614; 16 U.S.C. 1641-
1647

PURPOSE(S):

The purpose of this system is to allow
the USDA Forest Service to maintain
records regarding private woodland
owners in the United States who are
solicited to participate in the National
Woodland Owner Survey.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

1. Disclose to the Department of
Justice when (a) the agency or any
component thereof; or (b) any employee
of the agency in his or her official
capacity where the Department of
Justice has agreed to represent the
employee; or (c) the United States
Government, is a party to litigation or
has an interest in such litigation, and by
careful review, the agency determines
that the records are both relevant and
necessary to the litigation, and the use
of such records by the Department of
Justice is therefore deemed by the
agency to be for a purpose that is
compatible with the purpose for which
the agency collected the records.

2. Disclose to a court or adjudicative
body in a proceeding when (a) the
agency or any component thereof; or (b)
any employee of the agency in his or her
official capacity; or (c) any employee of
the agency in his or her individual
capacity where the agency has agreed to
represent the employee; or (d) the
United States Government, is a party to
the litigation or has an interest in such
litigation, and by careful review, the
agency determines that the records are
both relevant and necessary to the
litigation, and the use of such records is
therefore deemed by the agency to be for
a purpose that is compatible with the
purpose for which the agency collected
the records.

3. Disclose when a record on its face,
or in conjunction with other records,
indicates a violation or potential
violation of law, whether civil, criminal,
or regulatory in nature, and whether
arising by general statute or particular
program statute, or by regulation, rule,
or order issued pursuant thereto,
disclosure may be made to the
appropriate agency, whether Federal,
foreign, State, local, or Tribal, or other
public authority responsible for
enforcing or implementing the statute,
or rule, regulation, or order issued
pursuant thereto, if the information
disclosed is relevant to any
enforcement, regulatory, investigative,
or prosecutive responsibility of the
receiving entity.

4. Disclose to a Member of Congress
or a Congressional staff member in
response to an inquiry of the
Congressional office made at the written
request of the constituent about whom
the record is maintained.

5. Disclose to the National Archives
and Records Administration or to the
General Services Administration for
records management inspections
conducted under 44 U.S.C. 2904 and
2906.
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6. Disclose to employees of USDA’s
National Agricultural Statistics Service,
agency contractors, grantees, experts,
consultants, or volunteers who have
been engaged by the agency to assist in
the performance of a service related to
this system of records and who need to
have access to the records in order to
perform the activity. Recipients shall be
required to comply with the
requirements of the Privacy Act of 1974,
as amended, pursuant to 5 U.S.C.
552a(m).

7. Disclose to appropriate agencies,
entities, and persons when (1) the
Department suspects or has confirmed
that the security or confidentiality of
information in the system of records has
been compromised; (2) the Department
has determined that as a result of the
suspected or confirmed compromise
there is a risk of harm to economic or
property interests, identity theft or
fraud, or harm to the security or
integrity of this system or other systems
or programs (whether maintained by the
Department or another agency or entity)
that rely upon the compromised
information; and (3) the disclosure
made to such agencies, entities, and
persons is reasonably necessary to assist
in connection with the Department’s
efforts to respond to the suspected or
confirmed compromise and prevent,
minimize, or remedy such harm.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Information is maintained in an
electronic database and stored on
secured servers in Kansas City,
Missouri.

RETRIEVABILITY:

Electronic records are indexed and
retrieved electronically using multiple
queries including name, unique
identification number, or other criteria.

SAFEGUARDS:

All electronic records are maintained
in a secure, password-protected,
database and stored on secured servers
in Kansas City, Missouri. The server is
protected by a firewall, and a password
is required for access. Access is limited
to the database manager and to
personnel authorized by the database
manager.

RETENTION AND DISPOSAL:

Records are maintained under file
code 4810 and retained and disposed of
in accordance with the appropriate
General Records Schedules of the
National Archives and Records
Administration.

SYSTEM MANAGER(S) AND ADDRESS:

National Woodland Owner Survey
Coordinator, USDA Forest Service, 160
Holdsworth Way, Amherst,
Massachusetts 01003.

NOTIFICATION PROCEDURE:

Individuals may request information
regarding this system of records, or
information as to whether the system
contains records pertaining to them
from the System Manager (address
above). When seeking records about
yourself from this system of records or
any other Departmental system of
records, your request must conform
with the Privacy Act regulations set
forth in 6 CFR part 5. You must first
verify your identity, meaning that you
must provide your full name, current
address, and date and place of birth.
You must sign your request, and your
signature must either be notarized or
submitted under 28 U.S.C. 1746, a law
that permits statements to be made
under penalty of perjury as a substitute
for notarization. While no specific form
is required, you may obtain forms for
this purpose from the Freedom of
Information Act and Privacy Act Officer,
USDA Forest Service, 1400
Independence Avenue SW., Mailstop
1143, Washington, DC 20250-1143,
wo_foia@fs.fed.us, (202) 205-1542.

RECORD ACCESS PROCEDURES:

Individuals who wish to gain access
to or amend records pertaining to them
should submit a written request to the
System Manager (address above). The
envelope should be marked ‘Privacy
Act Request.”

CONTESTING RECORD PROCEDURES:

Use the same procedures as those
described in Notification procedures.

RECORD SOURCE CATEGORIES:

Information on private woodland
owners is initially collected from public
records, such as property tax rolls. The
information is then maintained and
updated with information received from
owners who voluntarily participate in
the National Woodland Owner Survey.

EXEMPTIONS CLAIMED FOR THE SYSTEM:

None.
[FR Doc. 2012-10017 Filed 4—25-12; 8:45 am]

BILLING CODE 3410-11-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the

following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

Agency: International Trade
Administration (ITA).

Title: Watch Duty-Exemption and
7113 Jewelry Duty-Refund Program.

Form Number(s): ITA-340P, ITA—-
360P, ITA-361P.

OMB Control Number: 0625—-0134.

Type of Request: Regular submission
(extension of a currently approved
information collection).

Number of Respondents: 2.

Average Hours per Response: 6
minutes for Form ITA-340P; 10 minutes
for Form ITA-361P; and 1 minute to
transfer a certificate using Form ITA—
360P.

Burden Hours: 4.

Needs and Uses: Public Law 97-446
as amended, requires the Department of
Commerce and Department of the
Interior to administer the distribution of
watch duty exemptions and watch and
jewelry duty refunds to program
producers in the U.S. insular
possessions (American Samoa, Guam,
U.S. Virgin Islands, and the Northern
Mariana Islands).

Form ITA-340P provides the data to
assist in the verification of duty-free
shipments and make certain the
allocations are not exceeded. Form ITA—
360P and ITA-361P are necessary to
implement the duty refund program.
The primary consideration in collecting
information is the enforcement of the
law and the information gathered is
limited to that necessary to prevent
abuse of the program and to permit a
fair and equitable distribution of its
benefits.

Affected Public: Business or other for-
profit organizations.

Frequency: On occasion.

Respondent’s Obligation: Required to
obtain or retain a benefit.

OMB Desk Officer: Wendy Liberante,
(202) 395-3647.

Copies of the above information
collection proposal can be obtained by
calling or writing Jennifer Jessup,
Departmental Paperwork Clearance
Officer, (202) 482—0336, Department of
Commerce, Room 6616, 14th and
Constitution Avenue NW., Washington,
DC 20230 (or via the Internet at
jjessup@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Wendy Liberante, OMB Desk
Officer, Fax number (202) 395-5167 or
via the Internet at
Wendy L. Liberante@omb.eop.gov.
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Dated: April 23, 2012.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2012—-10066 Filed 4-25-12; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the emergency
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: International Trade
Administration.

Title: Market Research to Broaden and
Deepen U.S. Exporter Base.

OMB Control Number: 0625—-0264.

Form Number(s): ITA-4158P
(formerly 8710); ITA—4159P (formerly
8711); ITA—4160P (formerly 8712); and
ITA-4161P (formerly 8713).

Type of Review: Regular submission
(extension of a currently approved
information collection).

Number of Respondents: 4,800.

Average Hours per Response: 15
minutes for ITA-4158P; and 30 minutes
for ITA—4159P, ITA-4160P, and ITA—
4161P.

Burden Hours: 2,300.

Needs and Uses: Expanding U.S.
exports is a national priority essential to
improving U.S. trade performance. The
Department of Commerce (DOC)
International Trade Administration
(ITA) U.S. Commercial Service (CS)
serves as the key U.S. government
agency responsible for promoting
exports of goods and services from the
United States, particularly by small and
medium-sized enterprises, and assisting
U.S. exporters in their dealings with
foreign governments.

Section 4721 of 15 United States Code
contains several provisions that direct
the CS to, “identify United States
businesses with the potential to export
goods and services and provide such
businesses with advice and information
on establishing export businesses.” As
such, the long-term performance goal of
the CS is to “broaden and deepen the
U.S. exporter base.”

Affected Public: Business or other for-
profit organizations.

Frequency: Once (ITA-4158P, ITA-
4159P, and ITA—-4160P); Annually
(ITA-4161P).

Respondent’s Obligation: Voluntary.

OMB Desk Officer: Wendy Liberante,
(202) 395-3647.

Copies of the above information
collection proposal can be obtained by
calling or writing Jennifer Jessup,
Departmental Paperwork Clearance
Officer, (202) 482—-0336, Department of
Commerce, Room 6616, 14th and
Constitution Avenue NW., Washington,
DC 20230 (or via the Internet at
JJessup@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Wendy Liberante, OMB Desk
Officer, Fax number (202) 395-5167 or
via the Internet at
Wendy L. Liberante@omb.eop.gov.

Dated: April 23, 2012.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2012—-10067 Filed 4-25-12; 8:45 am]
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-427-602, A-428-806, A-475-601, A-588—
704]

Brass Sheet and Strip From France,
Italy, Germany and Japan:
Continuation of Antidumping Duty
Orders

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: As a result of the
determinations by the Department of
Commerce (the “Department”) that
revocation of the antidumping duty
(““AD’’) orders on brass sheet and strip
from France, Germany, Italy and Japan
would likely lead to continuation or
recurrence of dumping, and the
determinations by the International
Trade Commission (the “ITC”) that
revocation of the AD orders would
likely lead to a continuation or
recurrence of material injury to an
industry in the United States, the
Department is publishing this notice of
the continuation of the AD orders.

DATES: Effective Date: April 26, 2012.

FOR FURTHER INFORMATION CONTACT:
Mahnaz Khan or Yasmin Nair, AD/CVD
Operations, Office 1, Import
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230;
telephone (202) 482—0914 and (202)
482-3813, respectively.

SUPPLEMENTARY INFORMATION:

Background

On March 1 and 2, 2011, respectively,
the Department and the ITC initiated the
third sunset reviews of the antidumping
duty orders on brass sheet and strip
from France, Italy, Germany and Japan,
pursuant to section 751(c) of the Tariff
Act of 1930, as amended (‘“the Act”).
See Initiation of Five-Year (“‘Sunset”)
Review, 76 FR 11202 (March 1, 2011);
and Brass Sheet and Strip from France,
Germany, Italy, and Japan,
Investigations Nos. 731-TA-313, 314,
317, and 379 (Third Review), 76 FR
11509 (March 2, 2011). As a result of
this sunset review, the Department
determined that revocation of the
antidumping duty orders on brass sheet
and strip from France, Italy, Germany
and Japan would be likely to lead to
continuation or recurrence of dumping
and notified the ITC of the magnitude of
the margins likely to prevail should the
orders be revoked. See Brass Sheet and
Strip from France, Italy and Japan: Final
Results of the Expedited Third Sunset
Reviews of the Antidumping Duty
Orders, 76 FR 39849 (July 7, 2011); and
Brass Sheet and Strip from Germany:
Final Results of the Full Third Five-Year
(“Sunset”’) Review of the Antidumping
Duty Order, 77 FR 4762, (January 31,
2012).

On April 19, 2012, pursuant to section
752(a) of the Act, the ITC published its
determination that revocation of the
antidumping duty orders on brass sheet
and strip from France, Germany, Italy
and Japan would likely lead to
continuation or recurrence of material
injury to an industry in the United
States within a reasonably foreseeable
time. See Brass Sheet and Strip from
France, Germany, Italy and Japan,
Investigation Nos. 731 TA 313, 314, 317
and 379 (Third Review), 77 FR 23508
(April 19, 2012).

Scope of the Orders

The product covered by the orders is
brass sheet and strip, other than leaded
and tinned brass sheet and strip. The
chemical composition of the covered
product is currently defined in the
Copper Development Association
(“C.D.A.”) 200 Series or the Unified
Numbering System (“U.N.S.”) C2000.
The orders do not cover products the
chemical compositions of which are
defined by other C.D.A. or U.N.S. series.
In physical dimensions, the product
covered by the orders has a solid
rectangular cross section over 0.006
inches (0.15 millimeters) through 0.188
inches (4.8 millimeters) in finished
thickness or gauge, regardless of width.
Coiled, wound-on-reels (traverse
wound), and cut-to-length products are
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included. The merchandise is currently
classified under Harmonized Tariff
Schedule of the United States
(“HTSUS”) item numbers 7409.21.00
and 7409.29.00.

Although the HTSUS item numbers
are provided for convenience and
customs purposes, the written
description of the scope of the orders
remains dispositive.

Continuation of the Order

As aresult of the determinations by
the Department and the ITC that
revocation of these antidumping duty
orders would likely lead to continuation
or recurrence of dumping and material
injury to an industry in the United
States, pursuant to section 751(d)(2) of
the Act, the Department hereby orders
the continuation of the antidumping
duty orders on brass sheet and strip
from France, Italy, Germany and Japan.

U.S. Customs and Border Protection
will continue to collect antidumping
duty cash deposits at the rates in effect
at the time of entry for all imports of
subject merchandise. The effective date
of continuation of these orders will be
the date of publication in the Federal
Register of this notice of continuation.
Pursuant to section 751(c)(2) of the Act,
the Department intends to initiate the
next five-year review of this order not
later than 30 days prior to the fifth
anniversary of the effective date of
continuation.

This five-year sunset review and this
notice are in accordance with section
751(c) of the Act and published
pursuant to section 777(i)(1) of the Act.

Dated: April 20, 2012.
Paul Piquado,

Assistant Secretary for Import
Administration.

[FR Doc. 2012-10091 Filed 4-25—12; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Hydrographic Services Review Panel
Meeting

AGENCY: National Ocean Service,
National Oceanic and Atmospheric
Administration (NOAA), Department of
Commerce.

ACTION: Notice of open meeting.

SUMMARY: The Hydrographic Services
Review Panel (HSRP) is a Federal
Advisory Committee established to
advise the Under Secretary of
Commerce for Oceans and Atmosphere
on matters related to the responsibilities

and authorities set forth in section 303
of the Hydrographic Services
Improvement Act of 1998, its
amendments, and such other
appropriate matters that the Under
Secretary refers to the Panel for review
and advice.

DATES: Date and Time: The public
meeting will be held on May 22-24,
2012. May 22nd from 8:30 a.m. to 5:45
p-m.; May 23rd from 8:30 a.m. to 5:15
p.m.; and May 24th from 8:30 a.m. to
5:00 p.m.

Location: Hilton Anchorage, 500 West
Third Avenue, Anchorage, Alaska,
99501, tel: (907) 272—-7411. Refer to the
HSRP Web site listed below for the most
current meeting agenda. Times and
agenda topics are subject to change.
FOR FURTHER INFORMATION CONTACT:
Kathy Watson, HSRP Program
Coordinator, National Ocean Service
(NOS), Office of Coast Survey, NOAA
(N/CS), 1315 East West Highway, Silver
Spring, Maryland 20910; Telephone:
301-713-2770 ext. 158; Fax: 301-713—
4019; Email:
Hydroservices.panel@noaa.gov or visit
the NOAA HSRP Web site at http://
nauticalcharts.noaa.gov/ocs/hsrp/
hsrp.htm.

SUPPLEMENTARY INFORMATION: The
meeting will be open to the public and
public comment periods (on-site) will
be scheduled at various times
throughout the meeting. These comment
periods will be included in the final
agenda published before May 14, 2012,
on the HSRP Web site listed above. Each
individual or group making a verbal
presentation will be limited to a total
time of five (5) minutes. Comments will
be recorded. Written comments should
be submitted to
Hydroservices.panel@noaa.gov by May
11, 2012. Written comments received
after May 11, 2012 will be distributed to
the HSRP, but may not be reviewed
until the meeting. Approximately 30
seats will be available for the public, on
a first-come, first-served basis.

Matters To Be Considered: Discussion,
dialogue and deliberation on navigation
services issues for the Alaska/Arctic
region such as: (1) The importance and
need for quality and timely delivery of
NOAA'’s navigation products, services,
and information for the Alaska/Arctic
region; (2) multi-mission application of
NOAA'’s geospatial, tide and water level,
and hydrographic products, services
and information for the Alaska/Arctic
region; (3) the use and need of
navigation services to support NOAA’s
Arctic Vision and Strategy; and (4)
provide non-navigation users with
services, data, products and expertise.
Two stakeholder panels will present

and identify issues, recommend
improvements for and/or address
concerns related to Alaska/Arctic
regional navigation and geospatial, tide
and water level, products, services and
information, as well as environmental
hazards and coastal management. There
will be four breakout sessions where
HSRP Panel members will meet with
stakeholders and users to hear and
discussn ideas/suggestions for
improvements to NOAA’s navigation,
geospatial, tide and water level
products, services and information for
the Alaska/Arctic region. Other matters
to be discussed will include HSRP
working group updates, meeting
administration, and public comments.

Dated: April 12, 2012.

John E. Lowell, Jr.,

Director, Office of Coast Survey, National
Ocean Service, National Oceanic and
Atmospheric Administration.

[FR Doc. 2012-9702 Filed 4—25-12; 8:45 am]
BILLING CODE 3510-JE-P

CONSUMER PRODUCT SAFETY
COMMISSION

Sunshine Act Meetings

FEDERAL REGISTER CITATION OF PREVIOUS
ANNOUNCEMENT: Vol. 77, No. 77, Friday,
April 20, 2012, page 23666.

ANNOUNCED TIME AND DATE OF MEETING:
Wednesday, April 25, 2012, 10 a.m.—
11 a.m.

MEETING CANCELED. For a recorded
message containing the latest agenda
information, call (301) 504—7948.
CONTACT PERSON FOR ADDITIONAL
INFORMATION: Todd A. Stevenson, Office
of the Secretary, 4330 East West
Highway, Bethesda, MD 20814 (301)
504-7923.

Dated: April 24, 2012.
Todd A. Stevenson,
Secretary.
[FR Doc. 2012-10188 Filed 4—24-12; 4:15 pm]
BILLING CODE 6355-01-P

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests; Office of the
Secretary; Race to the Top Annual
Performance Report

SUMMARY: The Department has
developed a Race to the Top Annual
Performance Report that is tied directly
to the Race to the Top selection criteria
and priorities previously established
and published in the Federal Register.
The report is grounded in the key
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performance targets included in
grantees’ approved Race to the Top
plans. Grantees will be required to
report on their progress in the four core
education reform areas and in Science,
Technology, Engineering, and
Mathematics. This reporting includes
narrative sections on progress and key
performance indicators. As was the case
in the completion of the Race to the Top
applications, grantees will coordinate
with LEAs to collect and report on
school and district-level data elements.
DATES: Interested persons are invited to
submit comments on or before June 25,
2012.

ADDRESSES: Written comments
regarding burden and/or the collection
activity requirements should be
electronically mailed to
ICDocketMgr@ed.gov or mailed to U.S.
Department of Education, 400 Maryland
Avenue SW., LBJ, Washington, DC
20202-4537. Copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov,
by selecting the ‘“Browse Pending
Collections” link and by clicking on
link number 04845. When you access
the information collection, click on
“Download Attachments” to view.
Written requests for information should
be addressed to U.S. Department of
Education, 400 Maryland Avenue SW.,
LBJ, Washington, DC 20202-4537.
Requests may also be electronically
mailed to ICDocketMgr@ed.gov or faxed
to 202—401-0920. Please specify the
complete title of the information
collection and OMB Control Number
when making your request.

Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. chapter 35) requires that
Federal agencies provide interested
parties an early opportunity to comment
on information collection requests. The
Director, Information Collection
Clearance Division, Privacy, Information
and Records Management Services,
Office of Management, publishes this
notice containing proposed information
collection requests at the beginning of
the Departmental review of the
information collection. The Department
of Education is especially interested in
public comment addressing the
following issues: (1) Is this collection
necessary to the proper functions of the
Department; (2) will this information be
processed and used in a timely manner;
(3) is the estimate of burden accurate;
(4) how might the Department enhance

the quality, utility, and clarity of the
information to be collected; and (5) how
might the Department minimize the
burden of this collection on the
respondents, including through the use
of information technology. Please note
that written comments received in
response to this notice will be
considered public records.

Title of Collection: Race to the Top
Annual Performance Report.

OMB Control Number: 1894-0012.

Type of Review: Reinstatement,
without change of a previously
approved collection.

Total Estimated Number of Annual
Responses: 19.

Total Estimated Number of Annual
Burden Hours: 1,845.

Abstract: The American Recovery and
Reinvestment Act provides $4.3 billion
for the Race to the Top Fund (referred
to in the statute as the State Incentive
Grant Fund). This is a competitive grant
program. The purpose of the program is
to encourage and reward States that are
creating the conditions for education
innovation and reform; achieving
significant improvement in student
outcomes, including making substantial
gains in student achievement, closing
achievement gaps, improving high
school graduation rates, and ensuring
student preparation for success in
college and careers; and implementing
ambitious plans in four core education
reform areas: (a) Adopting
internationally-benchmarked standards
and assessments that prepare students
for success in college and and the
workplace; (b) building data systems
that measure student success and
inform teachers and principals in how
they can improve their practices; (c)
increasing teacher effectiveness and
achieving equity in teacher distribution;
and (d) turning around our lowest-
achieving schools.

In order to fulfill our responsibilities
for programmatic oversight and public
reporting, the Department has
developed a Race to the Top Annual
Performance Report that is tied directly
to the Race to the Top selection criteria
and priorities previously established
and published in the Federal Register.
The report is grounded in the key
performance targets included in
grantees’ approved Race to the Top
plans. Grantees will be required to
report on their progress in the four core
education reform areas and in Science,
Technology, Engineering, and
Mathematics. This reporting includes
narrative sections on progress and key
performance indicators. As was the case
in the completion of the Race to the Top
applications, grantees will coordinate

with LEAs to collect and report on
school and district-level data elements.

In order to robustly fulfill our
programmatic and fiscal oversight
responsibilities, it is essential that we
gather this data from Race to the Top
grantees and subgrantees. In the first
year of the grant, the APR was collected
through an emergency clearance
approval. In order to allow for a
comprehensive assessment of progress
for the remaining grant period to both
update the public and Congress about
Race to the Top and pinpoint areas
requiring technical assistance, we are
requesting a three-year clearance with
this form.

Additionally, through the Department
of Defense and Full-Year Continuing
Appropriations Act, 2011 (FY 2011
Appropriations Act), the Department
made a total of $200 million in grants
to seven additional States in Phase 3 to
invest in a portion of their plans from
the Phase 2 competition. The
Department is requesting these States,
who will complete a sub-set of the APR
based on their approved plans, be
included in the three-year clearance
with this form.

Dated: April 23, 2012.

Darrin A. King,

Director, Information Collection Clearance
Division, Privacy, Information and Records
Management Services, Office of Management.

[FR Doc. 2012-10090 Filed 4-25—12; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION
[CFDA Number 84.133A-01]

Proposed Priority—National Institute
on Disability and Rehabilitation
Research—Disability and
Rehabilitation Research Projects and
Centers Program—Disability and
Rehabilitation Research Project
(DRRP)—Employment of Individuals
With Disabilities

AGENCY: Office of Special Education and
Rehabilitative Services, Department of
Education.

ACTION: Notice.

SUMMARY: The Assistant Secretary for
Special Education and Rehabilitative
Services proposes a priority under the
Disability and Rehabilitation Research
Projects and Centers Program
administered by the National Institute
on Disability and Rehabilitation
Research (NIDRR). Specifically, this
notice proposes a priority for a
Disability and Rehabilitation Research
Project (DRRP) on Employment of
Individuals with Disabilities. The
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Assistant Secretary may use this priority
for competitions in fiscal year (FY) 2012
and later years. We take this action to
focus research attention on areas of
national need. We intend this priority to
contribute to improved employment
outcomes for individuals with
disability.

DATES: We must receive your comments
on or before May 29, 2012.

ADDRESSES: Address all comments about
this notice to Marlene Spencer, U.S.
Department of Education, 400 Maryland
Avenue SW., room 5133, Potomac
Center Plaza (PCP), Washington, DC
20202-2700.

If you prefer to send your comments
by email, use the following address:
Marlene.Spencer@ed.gov. You must
include the phrase ‘“Proposed Priority
for Employment of Individuals with
Disabilities” in the subject line of your
electronic message.

FOR FURTHER INFORMATION CONTACT:
Marlene Spencer. Telephone: (202) 245—
7532 or by email:
Marlene.Spencer@ed.gov.

If you use a telecommunications
device for the deaf (TDD) or a text
telephone (TTY), call the Federal Relay
Service (FRS), toll free, at 1-800-877—
8339.

SUPPLEMENTARY INFORMATION: This
notice of proposed priority is in concert
with NIDRR’s currently approved Long-
Range Plan (Plan). The currently
approved Plan, which was published in
the Federal Register on February 15,
2006 (71 FR 8165), can be accessed on
the Internet at the following site: http://
www2.ed.gov/legislation/FedRegister/
other/2006-1/021506d.pdf.

Through the implementation of the
currently approved Plan, NIDRR seeks
to: (1) Improve the quality and utility of
disability and rehabilitation research;
(2) foster an exchange of expertise,
information, and training to facilitate
the advancement of knowledge and
understanding of the unique needs of
traditionally underserved populations;
(3) determine best strategies and
programs to improve rehabilitation
outcomes for underserved populations;
(4) identify research gaps; (5) identify
mechanisms of integrating research and
practice; and (6) disseminate findings.

This notice proposes a priority that
NIDRR intends to use for a DRRP
competition in FY 2012 and possibly
later years. However, nothing precludes
NIDRR from publishing additional
priorities, if needed. Furthermore,
NIDRR is under no obligation to make
an award using this priority. The
decision to make an award will be based
on the quality of applications received
and available funding.

Invitation to Comment: We invite you
to submit comments regarding this
notice. To ensure that your comments
have maximum effect in developing the
notice of final priority, we urge you to
identify clearly the specific topic that
each comment addresses.

We invite you to assist us in
complying with the specific
requirements of Executive Orders 12866
and 13563 and their overall requirement
of reducing regulatory burden that
might result from this proposed priority.
Please let us know of any further ways
we could reduce potential costs or
increase potential benefits while
preserving the effective and efficient
administration of the program.

During and after the comment period,
you may inspect all public comments
about this notice in Room 5133, 550
12th Street SW., PCP, Washington, DC,
between the hours of 8:30 a.m. and 4
p-m., Washington, DC time, Monday
through Friday of each week except
Federal holidays. Assistance to
Individuals with Disabilities in
Reviewing the Rulemaking Record: On
request we will provide an appropriate
accommodation or auxiliary aid to an
individual with a disability who needs
assistance to review the comments or
other documents in the public
rulemaking record for this notice. If you
want to schedule an appointment for
this type of accommodation or auxiliary
aid, please contact the person listed
under FOR FURTHER INFORMATION
CONTACT.

Purpose of Program: The purpose of
the Disability and Rehabilitation
Research Projects and Centers Program
is to plan and conduct research,
demonstration projects, training, and
related activities, including
international activities, to develop
methods, procedures, and rehabilitation
technology, that maximize the full
inclusion and integration into society,
employment, independent living, family
support, and economic and social self-
sufficiency of individuals with
disabilities, especially individuals with
the most severe disabilities, and to
improve the effectiveness of services
authorized under the Rehabilitation Act
of 1973, as amended (Rehabilitation
Act).

Disability and Rehabilitation Research
Projects

The purpose of NIDRR’s DRRPs,
which are funded through the Disability
and Rehabilitation Research Projects
and Centers Program, are to improve the
effectiveness of services authorized
under the Rehabilitation Act of 1973, as
amended, by developing methods,
procedures, and rehabilitation

technologies that advance a wide range
of independent living and employment
outcomes for individuals with
disabilities, especially individuals with
the most severe disabilities. DRRPs
carry out one or more of the following
types of activities, as specified and
defined in 34 CFR 350.13 through
350.19: research, training,
demonstration, development,
dissemination, utilization, and technical
assistance.

An applicant for assistance under this
program must demonstrate in its
application how it will address, in
whole or in part, the needs of
individuals with disabilities from
minority backgrounds (34 CFR
350.40(a)). The approaches an applicant
may take to meet this requirement are
found in 34 CFR 350.40(b). Additional
information on the DRRP program can
be found at: http://www.ed.gov/rschstat/
research/pubs/res-program.htmi#DRRP.

Program Authority: 29 U.S.C. 762(g) and
764(a).

Applicable Program Regulations: 34
CFR part 350.

Proposed Priority: This notice
contains one proposed priority.

DRRP on Employment of Individuals
With Disabilities

Background

Despite the enactment of legislation
and the implementation of a variety of
policy and program efforts at the
Federal and State levels to improve
employment outcomes for individuals
with disabilities, the employment rate
for individuals with disabilities remains
substantially lower than the rate for
those without disabilities. The
economic downturn in recent years has
resulted in still greater workforce
disparities. In December 2011, 17.9
percent of persons with a disability age
16 years and older were employed,
compared to 63.7 percent of persons
without a disability (U.S. Department of
Labor, 2012). Among persons 25 to 54
years of age during the recent recession,
the unemployment rate of persons with
a disability ranged from 2.0 to 2.3 times
that of persons without a disability
(Fogg, Harrington, McMahon, 2010).
These differences in employment and
unemployment rates exist across all
socio-demographic groups.
Additionally, the median earnings for
persons with a disability who are
employed are $19,500 per year as
compared to $29,997 per year earned by
persons without a disability (U.S.
Census Bureau, 2011).

NIDRR has funded a wide range of
disability research and development
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projects on employment topics,
including on the impact of government
policies and programs on employment
outcomes for individuals with
disabilities; employer practices and
workplace environments; individual
characteristics that affect employment
outcomes of individuals with
disabilities; technology to support
employment outcomes of individuals
with disabilities; and vocational
rehabilitation (VR) practice. NIDRR
seeks to build on this research by
supporting innovative and well-
designed research and development
projects that fall under one or more
general employment topic areas and that
focus on a specific stage of research (i.e.,
exploration, intervention development,
intervention efficacy, and scale-up
evaluation). This priority would require
a project to focus its research or
development activities on a general
employment area or areas and, to the
extent an applicant proposes to conduct
research activities under the priority,
require that the applicant identify the
stage of the proposed research in its
application. NIDRR hopes to increase
competition and innovation by allowing
applicants to specify the research topics
under the broader areas of research.
NIDRR also hopes to improve the rigor
of the research it funds by asking
applicants to identify and justify the
stage of research being proposed and the
methods appropriate to that stage.
Through this priority, we would fund
projects that are designed to identify,
develop, test, and evaluate
interventions, programs, technologies,
and products that increase employment
rates, hours of paid work, earnings and
other compensation of individuals with
disabilities; and improve job and career
satisfaction, or other job-related
outcomes of individuals with
disabilities.
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Proposed Priority

The Assistant Secretary for Special
Education and Rehabilitative Services
proposes a priority for a Disability and
Rehabilitation Research Project (DRRP)
on Employment of Individuals with
Disabilities. The DRRP must contribute
to the outcomes of increased
employment rates, hours of paid work,
earnings and other compensation for
individuals with disabilities as well as
improved job and career satisfaction and
other work-related outcomes for
individuals with disabilities.

(a) To contribute to these outcomes,
the DRRP must—

(1) Conduct research activities,
development activities, or both, in one
or more of the following priority areas:

(i) The impact of government policies
and programs on employment outcomes
for individuals with disabilities.

(ii) Employer practices and workplace
environments that contribute to
improved employment outcomes for
individuals with disabilities.

(iii) Preparedness of individuals with
disabilities to participate in the current
and future workforce.

(iv) Technology (including the
systems that develop, evaluate, and
deliver the technology) that support
improved employment outcomes of
individuals with disabilities.

(v) Practices and policies that
contribute to improved employment
outcomes for transition-aged youth.

(vi) Vocational rehabilitation (VR)
practices that result in improved
employment outcomes for individuals
with disabilities.

(2) If conducting research under
paragraph (a)(1) of this priority, focus its
research on a specific stage of research.
For purposes of this priority, the stages
of research are as follows:

(i) Exploration. Exploration means the
stage of research that generates
hypotheses or theories by conducting
new and refined analyses of data,
producing observational findings, and
creating other sources of research-based
information. This research stage may
include identifying or describing the
barriers to and facilitators of improved
outcomes of individuals with
disabilities, as well as identifying or
describing existing practices, programs,
or policies that are associated with
important aspects of the lives of
individuals with disabilities. Results
achieved under this stage of research
may inform the development of
interventions or lead to evaluations of
interventions or policies. The results of
the exploration stage of research may

also be used to inform decisions or
priorities.

(ii) Intervention Development.
Intervention Development means the
stage of research that focuses on
generating and testing interventions that
have the potential to improve
employment outcomes for individuals
with disabilities. Intervention
development involves determining the
active components of possible
interventions, developing measures that
would be required to illustrate
outcomes, specifying target populations,
conducting field tests, and assessing the
feasibility of conducting a well-designed
interventions study. Results from this
stage of research may be used to inform
the design of a study to test the efficacy
of an intervention.

(iii) Intervention Efficacy.
Intervention efficacy means the stage of
research during which a project
evaluates and tests whether an
intervention is feasible, practical, and
has the potential to yield positive
outcomes for individuals with
disabilities. Efficacy research may assess
the strength of the relationships
between an intervention and outcomes,
and may identify factors or individual
characteristics that affect the
relationship between the intervention
and outcomes. Efficacy research can
inform decisions about whether there is
sufficient evidence to support “scaling-
up” an intervention to other sites and
contexts. This stage of research can
include assessing the training needed
for wide-scale implementation of the
intervention, and approaches to
evaluation of the intervention in real
world applications.

(iv) Scale-Up Evaluation. Scale-up
evaluation means the stage of research
during which a project analyzes
whether an intervention is effective in
producing improved outcomes for
individuals with disabilities when
implemented in a real-world setting.
During this stage of research, a project
tests the outcomes of an evidence-based
intervention in different settings. It
examines the challenges to successful
replication of the intervention, and the
circumstances and activities that
contribute to successful adoption of the
intervention in real-world settings. This
stage of research may also include well-
designed studies of an intervention that
has been widely adopted in practice, but
that lacks a sufficient evidence-base to
demonstrate its effectiveness.

(3) Conduct knowledge translation
activities (i.e., training, technical
assistance, utilization, dissemination) in
order to facilitate stakeholder (e.g.,
individuals with disabilities, employers,
policymakers, practitioners) use of the
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interventions, programs, technologies,
or products that resulted from the
research activities, development
activities, or both, conducted under
paragraph (a)(1) of this priority;

(4) Involve key stakeholder groups in
the activities conducted under
paragraphs (a)(1) and (a)(2) of this
priority in order to maximize the
relevance and usability of the
interventions, programs, technologies,
or products to be developed or studied
under this priority.

(b) In its application, an applicant
must describe how its proposed project
will meet this priority. In particular, the
applicant must—

(1) Identity, in its application, the
priority area or areas on which its
proposed research or development
activities will focus; and

(2) If conducting research under
paragraph (a)(1) of this priority, identify
and provide a rationale for the stage of
research being proposed and the
research methods associated with the
stage.

Types of Priorities

When inviting applications for a
competition using one or more
priorities, we designate the type of each
priority as absolute, competitive
preference, or invitational through a
notice in the Federal Register. The
effect of each type of priority follows:

Absolute priority: Under an absolute
priority, we consider only applications
that meet the priority (34 CFR
75.105(c)(3)).

Competitive preference priority:
Under a competitive preference priority,
we give competitive preference to an
application by (1) awarding additional
points, depending on the extent to
which the application meets the priority
(34 CFR 75.105(c)(2)(1)); or (2) selecting
an application that meets the priority
over an application of comparable merit
that does not meet the priority (34 CFR
75.105(c)(2)(ii)).

Invitational priority: Under an
invitational priority, we are particularly
interested in applications that meet the
priority. However, we do not give an
application that meets the priority a
preference over other applications (34
CFR 75.105(c)(1)).

Final Priority

We will announce the final priority in
a notice in the Federal Register. We will
determine the final priority after
considering responses to this notice and
other information available to the
Department. This notice does not
preclude us from proposing additional
priorities, requirements, definitions, or

selection criteria, subject to meeting
applicable rulemaking requirements.

Note: This notice does not solicit
applications. In any year in which we choose
to use this priority, we invite applications
through a notice in the Federal Register.

Executive Orders 12866 and 13563

Regulatory Impact Analysis

Under Executive Order 12866, the
Secretary must determine whether this
regulatory action is ‘“‘significant” and,
therefore, subject to the requirements of
the Executive order and subject to
review by the Office of Management and
Budget (OMB). Section 3(f) of Executive
Order 12866 defines a “significant
regulatory action” as an action likely to
result in a rule that may—

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local or Tribal governments or
communities in a material way (also
referred to as an “‘economically
significant” rule);

(2) Create serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impacts of entitlement grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
stated in the Executive order.

This proposed regulatory action is not
a significant regulatory action subject to
review by OMB under section 3(f) of
Executive Order 12866.

We have also reviewed this regulatory
action under Executive Order 13563,
which supplements and explicitly
reaffirms the principles, structures, and
definitions governing regulatory review
established in Executive Order 12866.
To the extent permitted by law,
Executive Order 13563 requires that an
agency—

(1) Propose or adopt regulations only
on a reasoned determination that their
benefits justify their costs (recognizing
that some benefits and costs are difficult
to quantify);

(2) Tailor its regulations to impose the
least burden on society, consistent with
obtaining regulatory objectives and
taking into account—among other things
and to the extent practicable—the costs
of cumulative regulations;

(3) In choosing among alternative
regulatory approaches, select those
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,

and other advantages; distributive
impacts; and equity);

(4) To the extent feasible, specify
performance objectives, rather than the
behavior or manner of compliance a
regulated entity must adopt; and

(5) Identify and assess available
alternatives to direct regulation,
including economic incentives—such as
user fees or marketable permits—to
encourage the desired behavior, or
provide information that enables the
public to make choices.

Executive Order 13563 also requires
an agency ‘‘to use the best available
techniques to quantify anticipated
present and future benefits and costs as
accurately as possible.” The Office of
Information and Regulatory Affairs of
OMB has emphasized that these
techniques may include “identifying
changing future compliance costs that
might result from technological
innovation or anticipated behavioral
changes.”

We are taking this regulatory action
only on a reasoned determination that
its benefits justify its costs. In choosing
among alternative regulatory
approaches, we selected those
approaches that maximize net benefits.
Based on the analysis that follows, the
Department believes that this proposed
priority is consistent with the principles
in Executive Order 13563.

We also have determined that this
regulatory action would not unduly
interfere with State, local, and Tribal
governments in the exercise of their
governmental functions.

In accordance with both Executive
orders, the Department has assessed the
potential costs and benefits of this
regulatory action. The potential costs
associated with this regulatory action
are those resulting from statutory
requirements and those we have
determined as necessary for
administering the Department’s
programs and activities.

The benefits of the Disability and
Rehabilitation Research Projects and
Centers Programs have been well
established over the years in that similar
projects have been completed
successfully. This proposed priority
would generate new knowledge through
research and development. Another
benefit of this proposed priority is that
the establishment of new DRRPs would
improve the lives of individuals with
disabilities. The new DRRP would
generate, disseminate, and promote the
use of new information that would
improve employment opportunities for
individuals with disabilities.

Intergovernmental Review: This
program is not subject to Executive
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Order 12372 and the regulations in 34
CFR part 79.

Accessible Format: Individuals with
disabilities can obtain this document in
an accessible format (e.g., braille, large
print, audiotape, or computer diskette)
by contacting the Grants and Contracts
Services Team, U.S. Department of
Education, 400 Maryland Avenue SW.,
room 5075, PCP, Washington, DC
20202-2550. Telephone: (202) 245—
7363. If you use a TDD or a TTY, call
the FRS, toll free, at 1-800—877-8339.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. Free Internet access to the
official edition of the Federal Register
and the Code of Federal Regulations is
available via the Federal Digital System
at: www.gpo.gov/fdsys. At this site you
can view this document, as well as all
other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF). To use PDF you must
have Adobe Acrobat Reader, which is
available free at the site. You may also
access documents of the Department
published in the Federal Register by
using the article search feature at:
www.federalregister.gov. Specifically,
through the advanced search feature at
this site, you can limit your search to
documents published by the
Department.

Dated: April 20, 2012.
Sue Swenson,
Deputy Assistant Secretary for Special
Education and Rehabilitative Services,
Delegated the Authority to Perform the
Functions and Duties of Assistant Secretary
for Special Education and Rehabilitative
Services.
[FR Doc. 2012-10010 Filed 4-25-12; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

National Assessment Governing
Board; Meeting

AGENCY: National Assessment
Governing Board, U.S. Department of
Education.

ACTION: Notice of open and closed
meeting sessions.

SUMMARY: This notice sets forth the
schedule and proposed agenda for the
upcoming meeting of the National
Assessment Governing Board (Board)
and also describes the specific functions
of the Board. Notice of this meeting is
required under Section 10(a)(2) of the
Federal Advisory Committee Act. This
notice is issued to provide members of
the general public with an opportunity

to attend and/or provide comments.
Individuals who will need special
accommodations in order to attend the
meeting (e.g. interpreting services,
assistive listening devices, materials in
alternative format) should notify Munira
Mwalimu at 202—-357-6938 or at
Munira.Mwalimu@ed.gov no later than
April 27, 2012. We will attempt to meet
requests after this date but cannot
guarantee availability of the requested
accommodation. The meeting site is
accessible to individuals with
disabilities.

DATES: May 1719, 2012.
Times

May 17

Committee Meetings

Assessment Development Committee
(ADQ): Closed Session: 12 p.m.—4:15
p-m.

Executive Committee: Open Session:
4:30 p.m.—5:30 p.m.; Closed Session:
5:30 p.m.—6 p.m.

May 18

Full Board: Open Session: 8:30 a.m.—
9:45 a.m.; Closed Session: 12:30 p.m.—2
p-m.; Open Session: 2:15 p.m.—4:45 p.m.

Committee Meetings

Assessment Development Committee
(ADC): Closed Session: 10 a.m.—12 p.m.;
Open Session: 12 p.m.—12:30 p.m.

Reporting and Dissemination
Committee (R&D): Open Session: 10
a.m.—12:30 p.m.

Committee on Standards, Design and
Methodology (COSDAM): Open Session:
10 a.m.—11:20 a.m.; Closed Session:
11:25 a.m.—12:25 p.m.; Open Session:
12:25 p.m.—12:30 p.m.

May 19

Nominations Committee: Closed
Session: 7:30 a.m.—8:15 a.m.

Full Board: Open Session: 8:30 a.m.—
11:30 a.m.

Location: Marriott Plaza San Antonio,
555 South Alamo Street, San Antonio,
TX 78205
FOR FURTHER INFORMATION CONTACT:
Munira Mwalimu, Executive Officer,
National Assessment Governing Board,
800 North Capitol Street NW., Suite 825,
Washington, DC, 20002-4233,
Telephone: (202) 357-6938.
SUPPLEMENTARY INFORMATION: The
National Assessment Governing Board
(Board) is established under section 412
of the National Education Statistics Act
of 1994, as amended.

The Board is established to formulate
policy guidelines for the National
Assessment of Educational Progress
(NAEP). The Board’s responsibilities

include the following: Selecting subject
areas to be assessed, developing
assessment frameworks and
specifications, developing appropriate
student achievement levels for each
grade and subject tested, developing
standards and procedures for interstate
and national comparisons, developing
guidelines for reporting and
disseminating results, and releasing
initial NAEP results to the public.

On May 17, 2012, two committee
meetings are scheduled. The
Assessment Development Committee
(ADC) will meet in closed session from
12 p.m. to 4:15 p.m. to review secure
computer-based tasks for the NAEP
2014 Technology and Engineering
Literacy Assessment. During the closed
session, ADC members will be provided
specific test materials for review which
are not yet available for release to the
general public. Premature disclosure of
these secure test items and materials
would compromise the integrity and
substantially impede implementation of
the NAEP assessments and is therefore
protected by exemption 9(B) of section
552b(c) of Title 5 of the United States
Code.

On May 17, 2012, the Executive
Committee will meet in open session
from 4:30 p.m. to 5:30 p.m., and
thereafter in closed session from 5:30
p-m. to 6 p.m. During the closed session,
the Executive Committee will discuss a
personnel matter. This portion of the
meeting will be conducted in closed
session because public discussion of
this information would disclose
information of a personal nature where
disclosure would constitute an
unwarranted invasion of personal
privacy. As such, the discussions are
protected by exemptions 2 and 6 of
section 552b(c) of Title 5 of the United
States Code.

On May 18, 2012, the full Board will
meet in open session from 8:30 a.m. to
9:45 a.m., followed by a closed session
from 12:30 p.m. to 2 p.m. and thereafter
in open session from 2:15 p.m. to 4:45
p.m.

From 8:30 a.m. to 9:15 a.m. on May
18, the Board will review and approve
the May 2012 meeting agenda and
meeting minutes from the March 2012
Board meeting, followed by the
Chairman’s remarks and a welcome
from San Antonio Board member Leticia
van de Putte and a San Antonio policy
maker. From 9:15 a.m. to 9:45 a.m. the
Executive Director of the Governing
Board will provide a report to the Board,
followed by updates from the
Commissioner of the National Center for
Education Statistics (NCES) and the
Director of the Institute of Education
Sciences (IES). Following these
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sessions, the Board will recess for
Committee meetings from 10 a.m. to
12:30 p.m.

The Reporting and Dissemination
Committee will meet in open session
from 10 a.m. to 12:30 p.m. The
Assessment Development Committee
(ADC) will meet in closed session from
10 a.m. to 12 p.m. and in open session
from 12 p.m. to 12:30 p.m. During the
first closed session, the ADC will
complete its review of secure
Technology and Engineering Literacy
(TEL) tasks at grade 8, which was begun
during the closed session on Thursday,
May 17. ADC members will be provided
with specific test materials for review
which are not yet available for release
to the general public. Premature
disclosure of these secure test items and
materials would compromise the
integrity and substantially impede
implementation of the NAEP
assessments and is therefore protected
by exemption 9(B) of section 552b(c) of
Title 5 of the United States Code.

The second item on the ADC closed
meeting agenda for May 18 will be a
briefing on the NAEP mathematics
special studies: the Mathematics
Computer-based Study (MCBS) and the
Knowledge and Skills Appropriate
(KaSA) special study. The briefing on
these two special studies must be
conducted in closed session because the
Committee will be discussing secure test
items and embargoed data for 8th grade
students. During the closed session,
ADC members will be provided specific
test materials for review which are not
yet available for release to the general
public. Premature disclosure of these
secure test items and materials would
compromise the integrity and
substantially impede implementation of
the NAEP assessments and is therefore
protected by exemption 9(B) of section
552b(c) of Title 5 of the United States
Code. Following this closed session
ADC members will convene in open
session to discuss the Expert Panel
Report on NAEP Background Variables.

The Committee on Standards, Design
and Methodology will meet in open
session from 10 a.m. to 11:20 a.m. and
thereafter in closed session from 11:25
a.m. to 12:25 p.m. followed by an open
session from 12:25 p.m. to 12:30 p.m.
During the closed session, the
Committee will receive and review
preliminary findings from the Grade 8
Mathematics Multi-Stage Adaptive Field
Trial and the Committee will receive
and discuss secure data on the NAEP
writing achievement levels at grades 8
and 12. The Committee will be provided
with specific writing achievement level
descriptions, cut scores, consequences
data, and data on exemplar

performances—secure assessment data
and writing achievement levels results
that have not been approved for release
and therefore cannot be disclosed to the
public at this time. Premature disclosure
of these secure data would significantly
impede implementation of the NAEP
assessments and reporting, and is
therefore protected by exemption 9(B) of
section 552b(c) of Title 5 U.S.C.

On May 18, 2012 from 12:30 p.m. to
2 p.m. the full Board will meet in closed
session to receive two briefings. During
the first session, NCES and its
contractor will provide a demonstration
of the computer-based writing
assessment system, including secure
tasks to which students were asked to
respond. The demonstration of
assessment tasks will depict data not yet
released to the public. Following this
briefing, a demonstration of the software
used for the achievement level setting
process will be provided to the Board
along with the results on the Writing
Achievement Levels for Grades 8 and
12. Both presentations provided to the
Board will include secure items and
embargoed assessment data and results
that cannot be discussed in an open
meeting prior to their official release by
the Governing Board and NCES.
Premature disclosure of these results
would significantly impede
implementation of the NAEP assessment
program, and is therefore protected by
exemption 9(B) of section 552b(c) of
Title 5 United States Code.

Following the closed session, the
Board will meet in the following open
sessions: From 2:15 p.m. to 2:45 p.m.,
the Board will receive an update on the
NAEP 12th Grade Preparedness
Commission from the Commission
Chair. From 2:45 p.m. to 3:30 p.m., the
Board will discuss plans for reporting
NAEP 12th Grade Academic
Preparedness. Following this session,
from 3:45 p.m. to 4:45 p.m., the Board
will receive a presentation on changing
demographics in the U.S. student
population, with implications for NAEP.
The May 18, 2012 session of the Board
meeting is scheduled to conclude at
4:45 p.m.

On May 19, 2012, the Nominations
Committee will meet in closed session
from 7:30 p.m. to 8:15 a.m. to discuss
the slate of candidates for Board terms
beginning October 1, 2012. The
Committee discussions pertain solely to
internal personnel rules and practices of
an agency and will discuss information
of a personal nature where disclosure
would constitute an unwarranted
invasion of personal privacy. As such,
the discussions are protected by
exemptions 2 and 6 of section 552b(c)
of Title 5 of the United States Code.

On May 19, from 8:30 a.m. to 9 a.m.
the full Board will receive a briefing on
the NAEP 2011 Science Report Card at
Grade 8. Thereafter, from 9 a.m. to
10 a.m., the Board will receive a briefing
from NCES on the planning,
procurement and budgeting process, as
an Inside NAEP briefing series.

From 10:15 a.m. to 11:30 a.m. the
Board will receive Committee reports,
discuss cross cutting issues raised by
committees, and take action on
Committee recommendations. The May
19, 2012 meeting is scheduled to
adjourn at 11:30 a.m.

Detailed minutes of the meeting,
including summaries of the activities of
the closed sessions and related matters
that are informative to the public and
consistent with the policy of section 5
U.S.C. 552b(c) will be available to the
public within 14 days of the meeting.
Records are kept of all Board
proceedings and are available for public
inspection at the U.S. Department of
Education, National Assessment
Governing Board, Suite #825, 800 North
Capitol Street NW., Washington, DG,
from 9:00 a.m. to 5:00 p.m. Eastern
Time, Monday through Friday.

Electronic Access to This Document:
You may view this document, as well as
all other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF) on the Internet at the
following site: http://www.ed.gov/news/
fedregister/index.html. To use PDF you
must have Adobe Acrobat Reader,
which is available free at this site. If you
have questions about using PDF, call the
U.S. Government Printing Office (GPO),
toll free at 1-866—512—1800; or in the
Washington, DC, area at (202) 512-0000.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: www.gpoaccess.gov/nara/
index.html.

Dated: April 20, 2012.
Munira Mwalimu,

Executive Officer, National Assessment
Governing Board (NAGB), U.S. Department
of Education.

[FR Doc. 2012-10006 Filed 4-25—12; 8:45 am]
BILLING CODE 4000-01-P
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DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

Energy Conservation Program for
Consumer Products: Representative
Average Unit Costs of Energy

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice.

SUMMARY: In this notice, the U.S.
Department of Energy (DOE) is
forecasting the representative average
unit costs of five residential energy
sources for the year 2012 pursuant to
the Energy Policy and Conservation Act.
The five sources are electricity, natural
gas, No. 2 heating oil, propane, and
kerosene.

DATES: The representative average unit
costs of energy contained in this notice
will become effective May 29, 2012 and
will remain in effect until further notice.
FOR FURTHER INFORMATION CONTACT:
Mohammed Khan, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy Forrestal Building,
Mail Station EE-2] 1000 Independence
Avenue SW., Washington, DC 20585—
0121, (202) 586—7892,
Mohammed.Khan@ee.doe.gov. Francine
Pinto, Esq. U.S. Department of Energy,
Office of General Counsel Forrestal
Building, Mail Station GC-72, 1000
Independence Avenue SW.,
Washington, DC 20585—-0103, (202) 586—
7432, Francine.Pinto@hgq.doe.gov.
SUPPLEMENTARY INFORMATION: Section
323 of the Energy Policy and
Conservation Act (Act) requires that
DOE prescribe test procedures for the
measurement of the estimated annual
operating costs or other measures of
energy consumption for certain

consumer products specified in the Act.
(42 U.S.C. 6293(b)(3)) These test
procedures are found in Title 10 of the
Code of Federal Regulations (CFR) part
430, subpart B.

Section 323(b)(3) of the Act requires
that the estimated annual operating
costs of a covered product be calculated
from measurements of energy use in a
representative average use cycle or
period of use and from representative
average unit costs of the energy needed
to operate such product during such
cycle. (42 U.S.C. 6293(b)(3)) The section
further requires that DOE provide
information to manufacturers regarding
the representative average unit costs of
energy. (42 U.S.C. 6293(b)(4)) This cost
information should be used by
manufacturers to meet their obligations
under section 323(c) of the Act. Most
notably, these costs are used to comply
with Federal Trade Commission (FTC)
requirements for labeling.
Manufacturers are required to use the
revised DOE representative average unit
costs when the FTC publishes new
ranges of comparability for specific
covered products, 16 CFR part 305.
Interested parties can also find
information covering the FTC labeling
requirements at http://www.ftc.gov/
appliances.

DOE last published representative
average unit costs of residential energy
in a Federal Register notice entitled,
“Energy Conservation Program for
Consumer Products: Representative
Average Unit Costs of Energy”, dated
March 10, 2011, 76 FR 13168.

May 29, 2012, the cost figures
published in today’s notice will become
effective and supersede those cost
figures published on March 10, 2011.
The cost figures set forth in today’s
notice will be effective until further
notice.

New Paragraph DOE’s Energy
Information Administration (EIA) has
developed the 2012 representative
average unit after-tax costs found in this
notice. The representative average unit
after-tax costs for electricity, natural gas,
No. 2 heating oil, and propane are based
on simulations used to produce the
March, 2012, EIA Short-Term Energy
Outlook. (EIA releases the Outlook
monthly.) The representative average
unit after-tax cost for kerosene is
derived from its price relative to that of
heating oil, based on the 2006—2010
averages for these two fuels. The source
for these price data is the March, 2012,
Monthly Energy Review DOE/EIA—
0035(2012/02). The Short-Term Energy
Outlook and the Monthly Energy Review
are available on the EIA Web site at
http://www.eia.doe.gov. Propane prices
are econometric modeling projections
based on historical Weekly Petroleum
Status Report prices and Mont Belvieu
spot prices. In prior Federal Register
notices, the propane price was based on
a previous 5-year average ratio with
heating oil prices published in the
Monthly Energy Review, but the
propane price series was dropped in
March 2011 due to budgetary issues. For
more information on the two sources,
contact the National Energy Information
Center, Forrestal Building, EI-30, 1000
Independence Avenue SW.,
Washington, DC 20585, (202) 586—8800,
email: infoctr@eia.doe.gov.

The 2012 representative average unit
costs under section 323(b)(4) of the Act
are set forth in Table 1, and will become
effective May 29, 2012. They will
remain in effect until further notice.

Dated: Issued in Washington, DC, on April
17, 2012.

David Danielson,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

TABLE 1—REPRESENTATIVE AVERAGE UNIT COSTS OF ENERGY FOR FIVE RESIDENTIAL ENERGY SOURCES (2012)

Type of energy Pe'é?&'”'on In commonly used terms {-\esstr%?ggggu?g
1= (4TSRS $34.70 | 11.84¢/KWh23 ... $.1184/kWh
NALUFAL GBS ..ttt s 10.35 | $1.059/therm4 or $10.59/MCF 56 ... | .00001035/Btu
NO. 2 Heating Ol ....ccueiieiiiieiieee e 29.12 | $4.04/gallon7 .....ccooeieeieeeieneeene .00002912/Btu
Propane 28.03 | $2.56/gallon® .... ... | .00002803/Btu
Kerosene 32.22 | $4.35/gallon?® ........cecvvveeeirreeinnne .00003222/Btu

Sources: U.S. Energy Information Administration, Short-Term Energy Outlook (March, 2012) and Monthly Energy Review (March, 2012), ex-

cept for propane.
1Btu stands for British thermal units.
2kWh stands for kilowatt hour.
31 kWh = 3,412 Btu.

41 therm = 100,000 Btu. Natural gas prices include taxes.

5MCF stands for 1,000 cubic feet.

6 For the purposes of this table, one cubic foot of natural gas has an energy equivalence of 1,023 Btu.
7For the purposes of this table, one gallon of No. 2 heating oil has an energy equivalence of 138,690 Btu.
8 For the purposes of this table, one gallon of liquid propane has an energy equivalence of 91,333 Btu.
9For the purposes of this table, one gallon of kerosene has an energy equivalence of 135,000 Btu.
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[FR Doc. 2012-10058 Filed 4-25—12; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER10-956-003]

Vantage Wind Energy LLC; Order
Accepting Updated Market Power
Analysis and Providing Direction on
Submitting Studies

Before Commissioners: Jon
Wellinghoff, Chairman; Philip D.
Moeller, John R. Norris, and Cheryl A.
LaFleur.

1. In this order, the Commission
accepts an updated market power
analysis filed by Vantage Wind Energy
LLC (Vantage Wind). As discussed
below, the Commission concludes that
Vantage Wind continues to satisfy the
Commission’s standards for market-
based rate authority. Vantage Wind’s
next updated market power analysis
must be filed according to the regional
schedule adopted in Order No. 697.1

2. Additionally in this order, the
Commission provides further direction
on the performance of the indicative
screens. In the future, when filing
updated market power analyses with the
Commission, filers that are load-serving
entities should account for their remote
generation and long-term firm purchases
as described below.2

Background

3. On December 20, 2010, Vantage
Wind filed an updated market power
analysis in compliance with the regional
reporting schedule adopted in Order No.
697 and pursuant to the Commission’s
order granting Vantage Wind authority
to sell electric energy, capacity, and
ancillary services at market-based rates.3

1 Market-Based Rates for Wholesale Sales of
Electric Energy, Capacity and Ancillary Services by
Public Utilities, Order No. 697, FERC Stats. & Regs.
q 31,252, at PP 882-893, App. D, clarified, 121
FERC { 61,260 (2007), at PP 9-10, App. D-1, order
on reh’g, Order No. 697-A, FERC Stats. & Regs. |
31,268, at Apps. D, D-1, and D-2, clarified, 124
FERC q 61,055, order on reh’g, Order No. 697-B,
FERC Stats. & Regs. { 31,285 (2008), order on reh’g,
Order No. 697-C, FERC Stats. & Regs. T 31,291
(2009), at PP 47—48 (amending in part App. D-2),
order on reh’g, Order No. 697-D, FERC Stats. &
Regs. 1 31,305 (2010), aff'd sub nom. Montana
Consumer Counsel v. FERC, 659 F.3d 910 (9th Cir.
2011).

2 Load-serving entities use transmission facilities
owned and maintained by a transmission owner to
secure energy and transmission service to serve the
electrical demand and energy requirements of their
end-use customers.

3 See Vantage Wind Energy LLC, Docket No.
ER10-956-000 (May 26, 2010) (delegated letter
order).

In performing the indicative screens,
Vantage Wind states that it relied on the
updated market power analysis filed by
Puget Sound Energy, Inc. (Puget).*

4. Vantage Wind owns and operates
90 megawatts (MW) of wind-powered
generation facilities located near Kittias
County, Washington.

5. Vantage Wind is an indirect,
wholly-owned subsidiary of Vantage
Wind Holdings LLC (Vantage Holdings).
Vantage Wind states that Vantage Class
B Holdings LLC (VCB Holdings), an
indirect, wholly-owned subsidiary of
Invenergy Investment Company LLC
(Invenergy Investment), owns the Class
B membership interests in Vantage
Holdings and is the managing member.
Vantage Wind states that Mehetia, Inc.
(Mehetia) owns the Class A membership
interests in Vantage Holdings. Vantage
Wind represents that the Class A
membership interests held by Mehetia
are passive interests, consistent with the
interests found to be passive in AES
Creative Resources, L.P.5

6. Invenergy Investment is a wholly-
owned subsidiary of Polsky Energy
Investments LLC, which is indirectly
owned and controlled by an individual.
Vantage Wind states that through
subsidiaries, Invenergy Investment is in
the business of acquiring or developing,
and owning and operating, electric
generation facilities and associated
interconnecting transmission facilities
in the United States or abroad.

7. Vantage Wind states that other than
their interests in Vantage Wind, none of
Polsky Energy or Invenergy Investment
and their respective affiliates own or
control electric generation or
transmission assets located within the
Puget balancing authority area.
Invenergy Investment indirectly owns
controlling interests in two companies
that own generation in the Bonneville
Power Administration balancing
authority area, which is first-tier to the
Puget balancing authority area. The two
companies are Grays Harbor Energy
LLC, which owns a 650 MW gas-fired
generation facility, and Willow Creek
Energy LLC, which owns a 72 MW
wind-powered generation facility.
Vantage Wind states that this generation
is accounted for in its market power
analysis.

8. On June 17, 2011, the Commission
issued an order accepting simultaneous
transmission import limit (SIL) values
for the Northwest region, including the
Puget balancing authority area.® In

4 See Puget Sound Energy, Inc. Filing, Docket No.
ER99-845-020 (filed Jun. 29, 2010).

5129 FERC { 61,239 (2009).

6 Puget Sound Energy, Inc., 135 FERC { 61,254
(2011) (NW SIL Order).

accepting Puget’s SIL values,
Commission staff adjusted Puget’s SIL
values to account for long-term firm
transmission reservations by using data
reported by Puget to derive a ‘“net” SIL
value for the Puget balancing authority
area. This “net” SIL value is the
accepted SIL value for that balancing
authority area as set forth in the NW SIL
Order.” Puget’s screens, however, used
the higher, “gross’” SIL values originally
filed by Puget.8 Additionally, Puget
reported all of its remote generation
resources and firm power purchases that
Puget controls, as non-firm imports
(Line D of the pivotal supplier screen
and Line E of the market share screen).®

9. In Vantage Wind’s December 20,
2010 Filing, Vantage Wind filed screens
that utilized the “gross” SIL values that
Puget used in its screens. Thus, Vantage
Wind needed to revise its indicative
screens so that its total imports are
consistent with the Commission’s
accepted SIL values for the Puget
balancing authority area.

10. On August 8, 2011, Vantage Wind
filed revised pivotal supplier and
wholesale share market screens as an
amendment to its updated market power
analysis to demonstrate that it continues
to pass the indicative screens when the
Commission-accepted SIL values for the
Puget balancing authority area are
applied.

Notices and Responsive Pleadings

11. Notice of Vantage Wind’s
December 20, 2010 and August 8, 2011
filings were published in the Federal
Register, 75 FR 81,600 (2010) and 77 FR
2518 (2012), with interventions or
protests due on or before February 18,
2011 and January 31, 2012. None was
filed.

Discussion
Market-Based Rate Authorization

12. The Commission allows power
sales at market-based rates if the seller
and its affiliates do not have, or have
adequately mitigated, horizontal and
vertical market power.1® As discussed

7 See NW SIL Order, 135 FERC q 61,254 at
Appendix A.

8 We note that Puget accounted for these
resources as part of its imports, which artificially
increased the SIL values reported in Puget’s
screens. Commission staff did not ask Puget to
amend their screens, because Puget is a net
purchaser and passes the screens in its balancing
authority area irrespective of whether one applies
the accepted net SIL values or the gross SIL values
used by Puget.

9 Specifically, we refer to Puget’s Colstrip plant
located in Montana and its firm power purchase
agreements from Bonneville. This reporting by
Puget did not affect Puget’s screen results.

10 Order No. 697, FERC Stats. & Regs. { 31,252,
at PP 62, 399, 408, 440.
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below, we find that Vantage Wind
satisfies the Commission’s standards for
market-based rate authority.

1. Horizontal Market Power

13. The Commission has adopted two
indicative screens for assessing
horizontal market power: the pivotal
supplier screen and the wholesale
market share screen.1? The Commission
has stated that passage of both screens
establishes a rebuttable presumption
that the applicant does not possess
horizontal market power, while failure
of either screen creates a rebuttable
presumption that the applicant has
horizontal market power.12

14. The Commission explained in
Order No. 697 that in performing the
indicative screens, uncommitted
capacity is calculated by adding the
total nameplate or seasonal capacity of
generation owned or controlled through
contract and firm purchases, less
operating reserves, native load
commitments and long-term firm
sales.13 The Commission further
explained that uncommitted capacity
from a seller’s remote generation 14
should be included in the seller’s total
uncommitted amounts.15

15. Vantage Wind performed
indicative screen analyses for the Puget
balancing authority area. Vantage Wind
states that it relied on the updated
market power analysis filed by Puget to
demonstrate that Vantage Wind passes
the pivotal supplier screen and the
wholesale market share screen in the
Northwest region.16

16. In its updated market power
analysis, Puget accounted for both its
remote generation from its Colstrip
plant located in Montana and its firm
power purchase agreements from
Bonneville as Imported Power (Line D
of the market share screen and the
pivotal supplier screen) rather than as
Installed Capacity (Line A of the market
share screen and the pivotal supplier
screen) or a Long-term Firm Purchase
(Line B of the market share screen and
the pivotal supplier screen),
respectively. Consequently, the total SIL
shown in Puget’s screens exceeded the
net SIL value for the Puget balancing
authority area as accepted by the

11]1d. P 62.

12]d. PP 33, 62—63.

13]d. P 38.

14Remote generation refers to any generation
capacity owned by a load-serving entity that is
located outside of the load-serving entity’s
balancing authority area.

15 Order No. 697, FERC Stats. & Regs. 31,252,
at P 38.

16 Puget’s updated market power analysis was
accepted on June 23, 2011. See Puget Sound Energy,
Inc., Docket No. ER99-845-020 (Jun. 23, 2011)
(delegated letter order).

Commission in the NW SIL Order. When
Vantage Wind applied the Commission-
approved SIL values to its analysis
without making any other adjustments
to Puget’s screens, Vantage Wind
appeared to fail the screens because
Puget’s capacity was underreported. In
applying the Commission accepted SIL
values, Vantage Wind effectively under-
reported Puget’s capacity because some
of Puget’s capacity was no longer
reflected as imports due to the reduced
SIL values. Further, when Vantage Wind
accounted for Puget’s remote generation
resources as non-affiliate imports,
Vantage Wind’s resulting SIL values did
not match the “net” SIL for the Puget
balancing authority area that the
Commission accepted in the NW SIL
Order.

17. Thus, although Puget’s incorrect
allocation of both its remote generation
and its firm power purchase agreements
as Imported Power did not affect its
screen results, it resulted in screen
failures for a non-affiliate within the
same region.

18. Vantage Wind states that in its
revised indicative screens, it adjusted
the amounts identified as Puget-
controlled resources located outside the
Puget system. Vantage Wind states that
instead of including these amounts as a
component of unaffiliated import
capacity, it is reporting these amounts
as non-affiliate Long-Term Firm
Purchases (Line M of the market share
screen and Line F of the pivotal supplier
screen) in its revised indicative screens.

19. The Commission has reviewed
Vantage Wind’s revised pivotal supplier
and wholesale market share screens for
the Puget balancing authority area, as
revised by Vantage Wind to account for
the proper treatment of remote
generation and Long-term Firm
Purchases. Specifically, Vantage Wind
accounts for Puget’s remote generation
as non-affiliated Long-term Firm
Purchases (Line M of the market share
screen and Line F of the pivotal supplier
screen) in its revised indicative screens.
We find that Vantage Wind passes the
pivotal supplier screen and the
wholesale market share screen in the
Puget balancing authority area with
market shares ranging from 8.6 to 15
percent across the four seasons.

20. Accordingly, we find that Vantage
Wind satisfies the Commission’s
requirements for market-based rates
regarding horizontal market power.

21. However, to prevent
underreporting of load-serving entities’
capacity in future updated market
power analyses, and thereby affecting
the screen results for non-affiliates
within the same region, the Commission
provides direction on how load-serving

entities filing market power studies
should account for both remote
generation resources and long-term firm
power purchases from generation
resources located outside their home
balancing authority area when
performing the indicative screens.
Specifically, load-serving entities
should add their share of remote
generation to Installed Capacity (Line A
of the market share screen and the
pivotal market share screen) and the
amount of any long-term firm purchases
into Long-term Firm Purchases (Line B
of the market share screen and the
pivotal supplier screen) of the indicative
screens, when load-serving entities have
long-term firm transmission rights
associated with these resources. Load-
serving entities should not include these
amounts in Imported Power (Line D of
the market share screen and the pivotal
supplier screen) unless these resources
do not have long-term firm reservations
or rights to import that power.

2. Vertical Market Power

22. In cases where a public utility, or
any of its affiliates, owns, operates, or
controls transmission facilities, the
Commission requires that there be a
Commission-approved open access
transmission tariff (OATT) on file or
that the seller has received waiver of the
OATT requirement before granting a
seller market-based rate authorization.1”
Such waivers can be relied upon to
satisfy the lack of transmission market
power prong of the market-based rate
criteria.18 If a seller that previously
received waiver of the OATT
requirement seeks to continue to rely on
that waiver to satisfy the vertical market
power part of the analysis, it must make
an affirmative statement that it
previously received such a waiver, that
such waiver remains appropriate, and
the basis for that claim.1?

23. Vantage Wind states that it does
not own or control transmission
facilities, other than the limited
interconnection facilities that it owns as
part of its generation project to deliver
its power to its power purchasers.
Vantage Wind further states that none of
Polsky Energy, Invenergy Investment or
their affiliates own or control
transmission facilities in the United
States other than limited
interconnection facilities that Invenergy
Investment’s exempt wholesale
generator subsidiaries (i) use to transmit
their power from generation facilities
that they own to their respective power

17 Order No. 697, FERC Stats. & Regs. { 31,252 at
P 408.

18[d,

19 [d.
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purchasers or (ii) permit third parties to
use but because of the discrete nature of
such interconnection facilities have
received waivers from the Commission
of open access transmission
requirements.2° Vantage Wind
represents that such waivers remain
appropriate because the facts and
circumstances upon which they were
originally granted have not changed.

24. The Commission also considers a
seller’s ability to erect other barriers to
entry as part of the vertical market
power analysis.2? The Commission
requires a seller to provide a description
of its ownership or control of, or
affiliation with an entity that owns or
controls, intrastate natural gas
transportation, storage or distribution
facilities; sites for generation capacity
development; and physical coal supply
sources and ownership of or control
over who may access transportation of
coal supplies (collectively, inputs to
electric power production).22 The
Commission also requires sellers to
make an affirmative statement that they
have not erected barriers to entry into
the relevant market and will not erect
barriers to entry into the relevant
market.23 The Commission adopted a
rebuttable presumption that the
ownership or control of, or affiliation
with any entity that owns or controls,
inputs to electric power production
does not allow a seller to raise entry
barriers but will allow intervenors to
demonstrate otherwise.24

25. With regard to other barriers to
entry, Vantage Wind states that it does
not, nor does Invenergy Investment,
Polsky Energy or their affiliates, own or
control in the United States: (i)
Intrastate natural gas transportation,
storage or distribution facilities or
companies that own or control such
facilities, or (ii) coal resources or
transportation facilities or companies
that own or control such things.
Moreover, Vantage Wind states that it
and its affiliates do not own or control
sites located within the Puget balancing
authority area that could be used to
impose barriers to market entry by other
wholesale power suppliers. Vantage
Wind states that it owns or has land

20 Vantage Wind December 20 Filing at 10 (citing
Grand Ridge Energy, LLC, 128 FERC { 61,134
(2009), Hardee Power Partners Limited, 125 FERC
q 61,036 (2008), Wolverine Creek Goshen
Interconnection, LLC, Docket No. ER06—267—-000
(Jan. 13, 2006) (delegated letter order); Hardee
Power Partners Limited, 114 FERC { 61,131 (2006)).

210Order No. 697, FERC Stats. & Regs. { 31,252 at
P 440.

22 Id. P 447; Order No. 697-A, FERC Stats. & Regs.

131,268 at P 176.

23 Order No. 697, FERC Stats. & Regs. { 31,252 at
P 447.

24]d. P 446.

rights to the site for its generation
facilities and that other affiliates of
Invenergy Investment own, or may
acquire in the future, certain property
rights in land for the potential
development of generation in places
within in the United States including
the Puget balancing authority area.

26. Finally, consistent with Order No.
697, Vantage Wind affirmatively states
that it and its affiliates have not erected
barriers to entry and will not erect
barriers to entry in the relevant
geographic market.

27. Based on Vantage Wind’s
representations, we find that Vantage
Wind satisfies the Commission’s
requirements for market-based rate
authority regarding vertical market
power.

B. Reporting Requirements

28. Consistent with the procedures
that the Commission adopted in Order
No. 2001, an entity with market-based
rates must electronically file an Electric
Quarterly Report (EQR) with the
Commission containing: (1) A summary
of the contractual terms and conditions
in every effective service agreement for
market-based power sales; and (2)
transaction information for effective
short-term (less than one year) and long-
term (one year or longer) market-based
power sales during the most recent
calendar quarter.25 Public utilities must
file EQRs no later than 30 days after the
end of the reporting quarter.26

29. Additionally, Vantage Wind must
timely report to the Commission any
change in status that would reflect a
departure from the characteristics the
Commission relied upon in granting
market-based rate authority.27

30. Vantage Wind must also file
updated market power analyses for all

25 Revised Public Utility Filing Requirements,
Order No. 2001, FERC Stats. & Regs. { 31,127, reh’g
denied, Order No. 2001-A, 100 FERC { 61,074,
reh’g denied, Order No. 2001-B, 100 FERC
q 61,342, order directing filing, Order No. 2001-C,
101 FERC { 61,314 (2002), order directing filing,
Order No. 2001-D, 102 FERC { 61,334 (2003).
Attachments B and C of Order No. 2001 describe
the required data sets for contractual and
transaction information. Public utilities must
submit EQRs to the Commission using the EQR
Submission System Software, which may be
downloaded from the Commission’s Web site at
http://www.ferc.gov/docs-filing/eqr.asp.

26 The exact filing dates for these reports are
prescribed in 18 CFR 35.10b (2011). Failure to file
an EQR (without an appropriate request for
extension), or failure to report an agreement in an
EQR, may result in forfeiture of market-based rate
authority, requiring filing of a new application for
market-based rate authority if the applicant wishes
to resume making sales at market-based rates.

27 Reporting Requirement for Changes in Status
for Public Utilities with Market-Based Rate
Authority, Order No. 652, FERC Stats. & Regs.

q 31,175, order on reh’g, 111 FERC { 61,413 (2005);
18 CFR 35.42(a) (2011).

regions in which it is designated as a
Category 2 seller in compliance with the
regional reporting schedule adopted in
Order No. 697.28 The Commission
reserves the right to require an updated
market power analysis at any time.29

The Commission orders:

(A) Vantage Wind’s updated market
power analysis is hereby accepted for
filing, as discussed in the body of this
order.

(B) Vantage Wind is hereby directed
to file an updated market analysis for all
regions in which it is designated as a
Category 2 seller in compliance with the
regional reporting schedule adopted in
Order No. 697.

(C) The Secretary is hereby directed to
publish a copy of this order in the
Federal Register.

Issued April 23, 2012.
By the Commission.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2012-10085 Filed 4—25-12; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 12778-004]

Fall Creek Hydro, LLC; Notice of
Application Accepted for Filing,
Soliciting Motions To Intervene and
Protests, Ready for Environmental
Analysis, and Soliciting Comments,
Recommendations, Preliminary Terms
and Conditions, and Preliminary
Fishway Prescriptions

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection.

a. Type of Application: Original Major
License.

b. Project No.: 12778-004.

c. Date filed: February 28, 2011.

d. Applicant: Fall Creek Hydro, LLC.

e. Name of Project: Fall Creek Dam
Hydroelectric Project.

f. Location: The proposed project
would be constructed at the existing
U.S. Army Corps of Engineer’s (Corps)
Fall Creek Dam located on Fall Creek
near the towns of Springfield and
Eugene in Lane County, Oregon. The
project would occupy 6.53 acres of
Federal lands managed by the Corps.

g. Filed Pursuant to: Federal Power
Act 16 U.S.C. 791(a)-825(r).

28 Order No. 697, FERC Stats. & Regs. { 31,252 at
P 882. See Vantage Wind Energy, LLC, Docket No.
ER10-956-000, at 2 (May 26, 2010) (delegated letter
order).

29]d. P 853.
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h. Applicant Contact: Brent L. Smith,
Chief Operating Officer; Symbiotics
LLG; 371 Upper Terrace, Suite 2, Bend,
OR 97702; Telephone (541) 330-8779.

i. FERC Contact: Lee Emery,
Telephone (202) 502-8379 and email
lee.emery@ferc.gov.

j. Deadline for filing motions to
intervene and protests, comments,
recommendations, preliminary terms
and conditions, and preliminary
prescriptions: 60 days from the issuance
date of this notice; reply comments are
due 105 days from the issuance date of
this notice. Motions to intervene,
protests, comments, recommendations,
preliminary terms and conditions, and
preliminary fishway prescriptions may
be filed electronically via the Internet.
See 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site http://www.ferc.gov/docs-filing/
efiling.asp. Commenters can submit
brief comments up to 6,000 characters,
without prior registration, using the
eComment system at http://
www.ferc.gov/docs-filing/
ecomment.asp. You must include your
name and contact information at the end
of your comments. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov or toll
free at 1-866—-208-3676, or for TTY,
(202) 502—8659. Although the
Commission strongly encourages
electronic filing, documents may also be
paper-filed. To paper-file, mail an
original and seven copies to: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First Street
NE., Washington, DC 20426.

The Commission’s Rules of Practice
require all intervenors filing documents
with the Commission to serve a copy of
that document on each person on the
official service list for the project.
Further, if an intervenor files comments
or documents with the Commission
relating to the merits of an issue that
may affect the responsibilities of a
particular resource agency, they must
also serve a copy of the document on
that resource agency.

k. This application has been accepted
for filing and is now is ready for
environmental analysis.

1. The proposed project would utilize
the existing Corps’ Fall Creek Dam and
Fall Creek Reservoir, and would consist
of the following new facilities: (1) Three
water inlet structures with a total
capacity of 625 cubic feet per second,
built on the upstream face of the dam
drawing water from elevations 720, 765

and 800 mean sea level; (2) a 32-foot-
long, 22-foot-wide valve control
structure for the three water inlets; (3)
an 8-foot-diameter, approximately 570-
foot-long penstock grouted to the
existing south side concrete outlet
structure; (4) a 10-foot-high, 5.5-foot-
wide penstock isolation gate located at
the downstream end of the penstock and
maintaining hydraulic pressure in the
penstock; (5) two 8-foot-diameter
bifurcations located approximately 70
feet upstream of the penstock isolation
gate; (6) two 110-foot-long, 8-foot-
diameter penstocks; (7) two Eicher
screens, one per penstock; (8) a 48.5-
foot-long, 44-foot-wide concrete fish
screen enclosure; (9) a 26-foot-long
penstock convergence and trifurcation
section leading to two Francis and one
Kaplan turbine-generating units with a
total installed capacity of 10 megawatts
(MW); (10) a 75-foot-long, 60-foot-wide
concrete powerhouse; (11) a network of
pipes supplying water to an existing
Corps fish collection facility during
powerhouse operation or shutdown;
(12) an approximately 100-foot-long, 64-
foot-wide concrete tailrace channel
equipped with picket barrier to prevent
fish from accessing the turbine runners;
(13) a 2,850-foot-long fish bypass system
starting at the Eicher screens and
consisting of (a) two 1,430-foot-long by
24-inch-diameter pipes each with 24
outlets discharging into an
approximately 1,420-foot-long, 24-inch-
wide and 24-inch-deep “U” shaped
concrete open channel return chute; and
(b) an approximately 33-foot-long, 23-
foot-wide fish evaluation station located
approximately 370 feet upstream from
where the return chute discharges back
into Fall Creek; (14) a 442-foot-long,
12.5 kilovolt buried transmission line
connecting the powerhouse to an
existing overhead transmission line
which is part of the local grid; and (15)
appurtenant facilities. The project
would occupy 6.53 acres of Federal
lands owned and managed by the Corps.
The average annual generation is
estimated to be 21,220 megawatt-hours.

m. A copy of the application is
available for review at the Commission
in the Public Reference Room or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the
“eLibrary” link. Enter the docket
number excluding the last three digits in
the docket number field to access the
document. For assistance, contact FERC
Online Support. A copy is also available

for inspection and reproduction at the
address in item h above.

Register online at
http://www.ferc.gov/docs-filing/
esubscription.asp to be notified via
email of new filings and issuances
related to this or other pending projects.
For assistance, contact FERC Online
Support.

n. Anyone may submit comments, a
protest, or a motion to intervene in
accordance with the requirements of
Rules of Practice and Procedure, 18 CFR
385.210, .211, .and 214. In determining
the appropriate action to take, the
Commission will consider all protests or
other comments filed, but only those
who file a motion to intervene in
accordance with the Commission’s
Rules may become a party to the
proceeding. Any comments, protests, or
motions to intervene must be received
on or before the specified comment date
for the particular application.

All filings must (1) bear in all capital
letters the title “PROTEST,” “MOTION
TO INTERVENE,” “COMMENTS,”
“REPLY COMMENTS,”
“RECOMMENDATIONS,”
“PRELIMINARY TERMS AND
CONDITIONS,” or “PRELIMINARY
FISHWAY PRESCRIPTIONS;” (2) set
forth in the heading the name of the
applicant and the project number of the
application to which the filing
responds; (3) furnish the name, address,
and telephone number of the person
protesting or intervening; and (4)
otherwise comply with the requirements
of 18 CFR 385.2001 through 385.2005.
All comments, recommendations, terms
and conditions or prescriptions must set
forth their evidentiary basis and
otherwise comply with the requirements
of 18 CFR 4.34(b). Agencies may obtain
copies of the application directly from
the applicant. A copy of any protest or
motion to intervene must be served
upon each representative of the
applicant specified in the particular
application. A copy of all other filings
in reference to this application must be
accompanied by proof of service on all
persons listed in the service list
prepared by the Commission in this
proceeding, in accordance with 18 CFR
4.34(b) and 385.2010.

o. Procedural Schedule:

The application will be processed
according to the following revised
Hydro Licensing Schedule. Revisions to
the schedule may be made as
appropriate.

Milestone

Target date

Filing of recommendations, preliminary terms and conditions, and preliminary fishway prescriptions

Commission issues Draft EA

June 2012.
December 2012.



http://www.ferc.gov/docs-filing/esubscription.asp
http://www.ferc.gov/docs-filing/esubscription.asp
http://www.ferc.gov/docs-filing/ecomment.asp
http://www.ferc.gov/docs-filing/ecomment.asp
http://www.ferc.gov/docs-filing/ecomment.asp
http://www.ferc.gov/docs-filing/efiling.asp
http://www.ferc.gov/docs-filing/efiling.asp
mailto:FERCOnlineSupport@ferc.gov
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Milestone

Target date

Comments on Draft EA
Modified Terms and Conditions .

COoMMISSION ISSUES FINAI EA ...ttt e e e et e e e e e e e a—aeeeeee e e taeaeeeeeeaaassaeeaeaesaaasssseeeeeesasssasesaaeseasnsaneeeesesasnnnnen

January 2013.
March 2013.
June 2013.

p- Final amendments to the
application must be filed with the
Commission no later than 30 days from
the issuance date of this notice.

g. A license applicant must file no
later than 60 days following the date of
issuance of the notice of acceptance and
ready for environmental analysis
provided for in 5.22: (1) A copy of the
water quality certification; (2) a copy of
the request for certification, including
proof of the date on which the certifying
agency received the request; or (3)
evidence of waiver of water quality
certification.

r. Any qualified applicant desiring to
file a competing application must
submit to the Commission, on or before
the specified intervention deadline date,
a competing development application,
or a notice of intent to file such an
application. Submission of a timely
notice of intent allows an interested
person to file the competing
development application no later than
120 days after the specified intervention
deadline date. Applications for
preliminary permits will not be
accepted in response to this notice.

A notice of intent must specify the
exact name, business address, and
telephone number of the prospective
applicant, and must include an
unequivocal statement of intent to
submit a development application. A
notice of intent must be served on the
applicant(s) named in this public notice.

Dated: April 19, 2012.
Kimberly D. Bose,
Secretary .
[FR Doc. 2012—-10071 Filed 4-25-12; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings

Take notice that the Commission has
received the following Natural Gas
Pipeline Rate and Refund Report filings:

Filings Instituting Proceedings

Docket Numbers: RP12-604—000.

Applicants: Columbia Gas
Transmission, LLC.

Description: TCRA 2012 to be
effective 6/1/2012.

Filed Date: 4/13/12.

Accession Number: 20120413—-5068.
Comments Due: 5 p.m. ET 4/25/12.

Docket Numbers: RP12—-605-000.

Applicants: Columbia Gas
Transmission, LLC.

Description: OTRA—April 2012 to be
effective 6/1/2012.

Filed Date: 4/13/12.

Accession Number: 20120413-5120.

Comments Due: 5 p.m. ET 4/25/12.

Docket Numbers: RP12-606—000.

Applicants: E]1 Paso Natural Gas
Company.

Description: El Paso Natural Gas
Company Request for Waiver Filing.

Filed Date: 4/16/12.

Accession Number: 20120416-5057.

Comments Due: 5 p.m. ET 4/30/12.

Docket Numbers: RP12-607—-000.

Applicants: Anadarko Energy Services
Company, Western Gas Resources Inc.,
Kerr McGee Energy Services
Corporation, Kerr McGee (Nevada) LLC.

Description: Joint Petition of Kerr
McGee Energy Services. Corporation, et
al. for Temporary Waivers of Capacity
Release Regulations and Policies, &
Request for Shortened Comment Period
& Expedited Treatment.

Filed Date: 4/12/12.

Accession Number: 20120412-5237.

Comments Due: 5 p.m. ET 4/24/12.

Docket Numbers: RP12-608-000.

Applicants: Natural Gas Pipeline
Company of America.

Description: Tenaska Gas Negotiated
Rate to be effective 4/16/2012.

Filed Date: 4/16/12.

Accession Number: 20120416-5162.

Comments Due: 5 p.m. ET 4/30/12.

Docket Numbers: RP12-609-000.

Applicants: Texas Gas Transmission,
LLC.

Description: Authorization for Sale of
Excess Storage Inventory filing to be
effective 5/17/2012.

Filed Date: 4/16/12.

Accession Number: 20120416-5175.

Comments Due: 5 p.m. ET 4/30/12.

Docket Numbers: RP12-610-000.

Applicants: Golumbia Gas
Transmission, LLC.

Description: Columbia Gas
Transmission, LLC submits tariff filing
per 154.204: Negotiated Rate Service
Agreement—South Jersey to be effective
5/17/2012.

Filed Date: 4/17/12.

Accession Number: 20120417-5076.

Comments Due: 5 p.m. ET 4/30/12.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5:00 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

Filings in Existing Proceedings

Docket Numbers: RP11-1566—-009.
Applicants: Tennessee Gas Pipeline
Company, LLC.

Description: Rate Case 2011 Refund
Report to be effective N/A.

Filed Date: 4/13/12.
Accession Number: 20120413-5140.
Comments Due: 5 p.m. ET 4/25/12.

Docket Numbers: RP12—-458-002.

Applicants: Eastern Shore Natural Gas
Company.

Description: Docket No. RP12—458
Compliance Filing to be effective 4/13/
2012.

Filed Date: 4/16/12.
Accession Number: 20120416-5146.
Comments Due: 5 p.m. ET 4/30/12.

Any person desiring to protest in any
the above proceedings must file in
accordance with Rule 211 of the
Commission’s Regulations (18 CFR
385.211) on or before 5:00 p.m. Eastern
time on the specified comment date.

The filings are accessible in the
Commission’s eLibrary system by
clicking on the links or querying the
docket number.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
and service can be found at: http://
www.ferc.gov/docs-filing/efiling/filing-
req.pdf. For other information, call (866)
208-3676 (toll free). For TTY, call (202)
502-8659.

Dated: April 17, 2012.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2012—-10037 Filed 4-25-12; 8:45 am]
BILLING CODE 6717-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Commissioner and Staff
Attendance at North American Electric
Reliability Corporation Meetings

The Federal Energy Regulatory
Commission hereby gives notice that
members of the Commission and/or
Commission staff may attend the
following meetings:

North American Electric Reliability
Corporation, Member Representatives
Committee and Board of Trustees
Meetings.

Westin Arlington Gateway, 801 North
Glebe Road, Arlington, Virginia 22203.

May 8 (1 p.m.-5 p.m.) and 9 (8 a.m.—
1 p.m.), 2012

Further information regarding these
meetings may be found at: http://
www.nerc.com/calendar.php.

The discussions at the meetings,
which are open to the public, may
address matters at issue in the following
Commission proceedings:

Docket No. RC08-5, North American Electric
Reliability Corporation.

Docket No. RC11-1, North American Electric
Reliability Corporation.

Docket No. RC11-2, North American Electric
Reliability Corporation.

Docket No. RC11-5, North American Electric
Reliability Corporation.

Docket No. RC11-6, North American Electric
Reliability Corporation.

Docket No. RR08—4, North American Electric
Reliability Corporation.

Docket No. RR12-2, North American Electric
Reliability Corporation.

Docket No. RR12—4, North American Electric
Reliability Corporation.

Docket No. RR12-5, North American Electric
Reliability Corporation.

Docket No. RD09-11, North American
Electric Reliability Corporation.

Docket No. RD10-2, North American Electric
Reliability Corporation.

Docket No. RD11-3, North American Electric
Reliability Corporation.

Docket No. RD11-10, North American
Electric Reliability Corporation.

Docket No. RD12-1, North American Electric
Reliability Corporation.

Docket No. NP11-238, North American
Electric Reliability Corporation.

For further information, please
contact Jonathan First, 202—-502—-8529,
or jonathan.first@ferc.gov.

Dated: April 19, 2012.

Kimberly D. Bose,

Secretary.

[FR Doc. 2012—10074 Filed 4-25-12; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 2558—-031]

Central Vermont Public Service
Corporation; Notice of Application for
Amendment of License and Soliciting
Comments, Motions To Intervene, and
Protests

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Application Type: Amendment of
License.

b. Project No.: P-2558—-031.

c. Date Filed: April 9, 2012, and
Supplemented on April 10, 2012.

d. Applicant: Central Vermont Public
Service Corporation.

e. Name of Project: Otter Creek
Hydroelectric Project.

f. Location: The existing project is
located on Otter Creek in Addison and
Rutland counties, Vermont. The project
does not affect federal lands.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(r).

h. Applicant Contact: Mike Scarzello,
Generation Asset Manager, Central
Vermont Public Service Corporation, 77
Grove Street, Rutland, VT 05701;
Telephone: (802) 747-5207.

i. FERC Contact: Any questions on
this notice should be addressed to Kim
Carter, Telephone (202) 502—6486 or
Kim.Carter@ferc.gov.

j- Deadline for filing comments and or
motions: Comments and or motions are
due within 15 days of the date of this
notice. If issued today, the date is Friday
May 4, 2012.

Comments, protests, and
interventions may be filed electronically
via the Internet in lieu of paper. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site (http://www.ferc.gov/docs-filing/
efiling.asp). Commenters can submit
brief comments up to 6,000 characters,
without prior registration, using the
eComment system (http://www.ferc.gov/
docs-filing/ecomment.asp) and must
include name and contact information
at the end of comments. The
Commission strongly encourages
electronic filings.

All documents (original and seven
copies) filed by paper should be sent to:
Secretary, Federal Energy Regulatory
Commission, 888 First Street NE.,
Washington, DC 20426. Please include
the project number (P-2558-031) on any
comments or motions filed.

The Commission’s Rules of Practice
and Procedure require all interveners

filing documents with the Commission
to serve a copy of that document on
each person whose name appears on the
official service list for the project.
Further, if an intervener files comments
or documents with the Commission
relating to the merits of an issue that
may affect the responsibilities of a
particular resource agency, they must
also serve a copy of the document on
that resource agency. A copy of any
motion to intervene must also be served
upon each representative of the
Applicant specified in the particular
application.

k. Description of Application: The
existing Otter Creek Project consists of
three developments: the Proctor, the
Beldens, and the Huntington Falls
development. The licensee proposes to
construct a permanent access bridge at
the Proctor Development to improve
station access for operations,
maintenance, repair, and safety.

1. Locations of the Application: A
copy of the application is available for
inspection and reproduction at the
Commission’s Public Reference Room,
located at 888 First Street NE., Room
2A, Washington, DC 20426, or by calling
(202) 502—-8371. This filing may also be
viewed on the Commission’s Web site
using the “eLibrary” link at http://
elibrary.ferc.gov/idmws/search/
fercgensearch.asp. Enter the docket
number excluding the last three digits
(P—2558) in the docket number field to
access the document. You may also
register online at http://www.ferc.gov/
docs-filing/esubscription.asp to be
notified via email of new filings and
issuances related to this or other
pending projects. For assistance, call 1—
866—208—3676 or email
FERCOnlineSupport@ferc.gov, for TTY,
call (202) 502—-8659. A copy is also
available for inspection and
reproduction at the address in item (h)
above.

m. Individuals desiring to be included
on the Commission’s mailing list should
so indicate by writing to the Secretary
of the Commission.

n. Comments, Protests, or Motions to
Intervene: Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
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comment date for the particular
application.

o. Any filings must bear in all capital
letters the title “COMMENTS”,
“PROTEST”, or “MOTION TO
INTERVENE”, as applicable, and the
Project Number of the particular
application to which the filing refers.

p- Agency Comments: Federal, state,
and local agencies are invited to file
comments on the described application.
A copy of the application may be
obtained by agencies directly from the
Applicant. If an agency does not file
comments within the time specified for
filing comments, it will be presumed to
have no comments. One copy of an
agency’s comments must also be sent to
the Applicant’s representatives.

Dated: April 19, 2012.

Kimberly D. Bose,

Secretary.

[FR Doc. 2012-10075 Filed 4—-25-12; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 13324-001]

Cedar Creek Hydro, LLC; Notice of
Preliminary Permit Application
Accepted for Filing and Soliciting
Comments, Motions To Intervene, and
Competing Applications

On April 2, 2011, Cedar Creek Hydro,
LLC filed an application for a
preliminary permit, pursuant to section
4(f) of the Federal Power Act (FPA),
proposing to study the feasibility of the
Cedar Creek Pumped Storage Project to
be located in Briscoe, Armstrong, and
Randall Counties, Texas. The sole
purpose of a preliminary permit, if
issued, is to grant the permit holder
priority to file a license application
during the permit term. A preliminary
permit does not authorize the permit
holder to perform any land-disturbing
activities or otherwise enter upon lands
or waters owned by others without the
owners’ express permission.

The proposed pumped storage project
would consist of: (1) A 60-foot-high,
12,700-foot-long earth embankment
upper dam; (2) an upper reservoir with
a surface area of 283.0 acre and a storage
capacity of 7,660 acre-feet; (3) a 28-foot-
diameter, 3,720-foot-long steel penstock;
(4) a powerhouse/pumping station
containing three pump/generating units
with a total capacity of 660.0 megawatts;
(5) a 140-foot-high, 1,600-foot-long earth
embankment lower dam; (6) a lower
reservoir with a surface area of 151 acres

and a storage capacity of 8,550 acre-feet;
and (7) a 26-mile-long, 240 kilo-volt
(KV) transmission line. The project
would have an estimated average annual
generation of 1,816,000 megawatt-hours
and the project power would be sold.

Applicant Contact: Mr. Brent L.
Smith, Symbiotics, LLC, 811 SW Naito
Parkway Ste 120, Portland OR 97204.
(503) 235—3424.

FERC Contact: Michael Spencer,
michael.spencer@ferc.gov, (202) 502—
6093.

Deadline for filing comments, motions
to intervene, competing applications
(without notices of intent), or notices of
intent to file competing applications: 60
days from the issuance of this notice.
Competing applications and notices of
intent must meet the requirements of 18
CFR 4.36. Comments, motions to
intervene, notices of intent, and
competing applications may be filed
electronically via the Internet. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site http://www.ferc.gov/docs-filing/
efiling.asp. Commenters can submit
brief comments up to 6,000 characters,
without prior registration, using the
eComment system at http://
www.ferc.gov/docs-filing/
ecomment.asp. You must include your
name and contact information at the end
of your comments. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov or toll
free at 1-866—208-3676, or for TTY,
(202) 502-8659. Although the
Commission strongly encourages
electronic filing, documents may also be
paper-filed. To paper-file, mail an
original and seven copies to: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First Street
NE., Washington, DC 20426.

More information about this project,
including a copy of the application, can
be viewed or printed on the “eLibrary”
link of Commission’s Web site at
http://www.ferc.gov/docs-filing/
elibrary.asp. Enter the docket number
(P-13324—001) in the docket number
field to access the document. For
assistance, contact FERC Online
Support.

Dated: April 19, 2012.
Kimberly D. Bose,
Secretary.
[FR Doc. 2012—-10069 Filed 4—25-12; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 12756—-003—Louisiana; Red
River Lock & Dam No. 3 Hydroelectric
Project]

BOST3 Hydroelectric LLC; Notice of
Proposed Restricted Service List for a
Programmatic Agreement

Rule 2010 of the Federal Energy
Regulatory Commission’s (Commission)
Rules of Practice and Procedure, 18 CFR
section 385.2010, provides that, to
eliminate unnecessary expense or
improve administrative efficiency, the
Secretary may establish a restricted
service list for a particular phase or
issue in a proceeding. The restricted
service list should contain the names of
persons on the service list who, in the
judgment of the decisional authority
establishing the list, are active
participants with respect to the phase or
issue in the proceeding for which the
list is established.

The Commission staff is consulting
with the Louisiana State Historic
Preservation Officer (Louisiana SHPO)
and the Advisory Council on Historic
Preservation (Advisory Council)
pursuant to the Advisory Council’s
regulations, 36 CFR part 800,
implementing section 106 of the
National Historic Preservation Act, as
amended, (16 U.S.C. 4701), to prepare
and execute a programmatic agreement
for managing properties included in, or
eligible for inclusion in, the National
Register of Historic Places that could be
affected by issuance of a license for the
proposed Red River Lock & Dam No. 3
Hydroelectric Project No. 12756.

The programmatic agreement, when
executed by the Commission and the
Louisiana SHPO, would satisfy the
Commission’s section 106
responsibilities for all individual
undertakings carried out in accordance
with the license until the license expires
or is terminated (36 CFR 800.13¢). The
Commission’s responsibilities pursuant
to section 106 for the proposed project
would be fulfilled through the
programmatic agreement, which staff
proposes to draft in consultation with
certain parties listed below.

BOST3 Hydroelectric LLC, as
applicant for the proposed Red River
Lock & Dam No. 3 Project No. 127586, is
invited to participate in consultations to
develop the programmatic agreement.
For purposes of commenting on the
programmatic agreement, staff proposes
to restrict the service list for the
aforementioned project as follows:


http://www.ferc.gov/docs-filing/ecomment.asp
http://www.ferc.gov/docs-filing/ecomment.asp
http://www.ferc.gov/docs-filing/ecomment.asp
http://www.ferc.gov/docs-filing/elibrary.asp
http://www.ferc.gov/docs-filing/elibrary.asp
http://www.ferc.gov/docs-filing/efiling.asp
http://www.ferc.gov/docs-filing/efiling.asp
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mailto:michael.spencer@ferc.gov
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John Eddins, Advisory Council on Historic Preservation, The Old Post
Office Building, Suite 803, 1100 Pennsylvania Avenue NW., Wash-
ington, DC 20004.

Pam Breaux, SHPO, Louisiana Department of Culture, Recreation &
Tourism, P.O. Box 44247, Baton Rouge, LA 70804.

Rachel Watson or Representative, Louisiana Department of Culture,
Recreation & Tourism, P.O. Box 44247, Baton Rouge, LA 70804.

Douglas A. Spalding, Nelson Energy, LLC, Agent for BOST3 Hydro-
electric LLC, 8441 Wayzata Blvd., Suite 101, Golden Valley, MN
55426.

Dr. Linda Langley, Coushatta Tribe of Louisiana, P.O. Box 818, Elton,
LA 70532.

Andrew Tomlinson or Representative, U.S. Army Corps of Engineers,
4155 Clay Street, Room 230, Vicksburg, MS 39183.

Any person on the official service list
for the above-captioned proceeding may
request inclusion on the restricted
service list, or may request that a
restricted service list not be established,
by filing a motion to that effect within
15 days of this notice date. In a request
for inclusion, please identify the reason
or reasons why there is an interest to be
included. Also please identify any
concerns about historic properties,

including traditional cultural properties.

If historic properties are identified
within the motion, please use a separate
page, and label it Non-Public
Information.

Any such motions may be filed
electronically via the Internet. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site (http://www.ferc.gov/docs-filing/
ferconline.asp) under the “eFiling” link.
For a simpler method of submitting text
only comments click on “Quick
Comment.” For assistance, please
contact FERC Online Support at
FERCOnlineSupport@ferc.gov; call toll-
free at (866) 208—3676; or, for TTY,
contact (202) 502—8659. Although the
Commission strongly encourages
electronic filing, documents may also be
paper-filed. To paper-file, mail an
original and seven copies to: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First Street
NE., Washington, DC 20426. Please put
the project number (P-12756—003) on
the first page of the filing.

If no such motions are filed, the
restricted service list will be effective at

the end of the 15-day period. Otherwise,
a further notice will be issued ruling on
any motion or motions filed within the
15-day period.

Dated: April 19, 2012.
Kimberly D. Bose,
Secretary.
[FR Doc. 2012-10072 Filed 4-25-12; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 12758—-004—Louisiana Red
River Lock & Dam No. 5 Hydroelectric
Project]

BOST5 Hydroelectric LLC; Notice of
Proposed Restricted Service List for a
Programmatic Agreement

Rule 2010 of the Federal Energy
Regulatory Commission’s (Commission)
Rules of Practice and Procedure, 18 CFR
385.2010, provides that, to eliminate
unnecessary expense or improve
administrative efficiency, the Secretary
may establish a restricted service list for
a particular phase or issue in a
proceeding. The restricted service list
should contain the names of persons on
the service list who, in the judgment of
the decisional authority establishing the
list, are active participants with respect
to the phase or issue in the proceeding
for which the list is established.

The Commission staff is consulting
with the Louisiana State Historic

Preservation Officer (Louisiana SHPO)
and the Advisory Council on Historic
Preservation (Advisory Council)
pursuant to the Advisory Council’s
regulations, 36 CFR part 800,
implementing section 106 of the
National Historic Preservation Act, as
amended, (16 U.S.C. 470f), to prepare
and execute a programmatic agreement
for managing properties included in, or
eligible for inclusion in, the National
Register of Historic Places that could be
affected by issuance of a license for the
proposed Red River Lock & Dam No. 5
Hydroelectric Project No. 12758.

The programmatic agreement, when
executed by the Commission and the
Louisiana SHPO, would satisfy the
Commission’s section 106
responsibilities for all individual
undertakings carried out in accordance
with the license until the license expires
or is terminated (36 CFR 800.13e). The
Commission’s responsibilities pursuant
to section 106 for the proposed project
would be fulfilled through the
programmatic agreement, which staff
proposes to draft in consultation with
certain parties listed below.

BOST5 Hydroelectric LLC, as
applicant for the proposed Red River
Lock & Dam No. 5 Project No. 12758, is
invited to participate in consultations to
develop the programmatic agreement.
For purposes of commenting on the
programmatic agreement, staff proposes
to restrict the service list for the
aforementioned project as follows:

John Eddins, Advisory Council on Historic, Preservation, The Old Post
Office Building, Suite 803, 1100 Pennsylvania Avenue NW., Wash-
ington, DC 20004.

Pam Breaux, SHPO, Louisiana Department of Culture, Recreation &
Tourism, P.O. Box 44247, Baton Rouge, LA 70804.

Rachel Watson or Representative, Louisiana Department of Culture,
Recreation & Tourism, P.O. Box 44247, Baton Rouge, LA 70804.

Douglas A. Spalding, Nelson Energy, LLC, Agent for BOST5 Hydro-
electric LLC, 8441 Wayzata Blvd., Suite 101, Golden Valley, MN
55426.

Dr. Linda Langley, Coushatta Tribe of Louisiana, P.O. Box 818, Elton,
LA 70532.

Andrew Tomlinson or Representative, U.S. Army Corps of Engineers,
4155 Clay Street, Room 230, Vicksburg, MS 39183.

Any person on the official service list
for the above-captioned proceeding may
request inclusion on the restricted
service list, or may request that a
restricted service list not be established,
by filing a motion to that effect within
15 days of this notice date. In a request
for inclusion, please identify the reason
or reasons why there is an interest to be
included. Also please identify any

including traditional
within the motion, pl
Information.

electronically via the
CFR 385.2001(a)(1)(ii

concerns about historic properties,
If historic properties are identified
page, and label it NON-PUBLIC

Any such motions may be filed

instructions on the Commission’s Web

site (http://www.ferc.gov/docs-filing/
ferconline.asp) under the “eFiling” link.
For a simpler method of submitting text
only comments click on “Quick
Comment.” For assistance, please
contact FERC Online Support at
FERCOnlineSupport@ferc.gov; call toll-
free at (866) 208—3676; or, for TTY,
contact (202) 502—8659. Although the
Commission strongly encourages

cultural properties.

ease use a separate

Internet. See 18
i) and the


http://www.ferc.gov/docs-filing/ferconline.asp
http://www.ferc.gov/docs-filing/ferconline.asp
http://www.ferc.gov/docs-filing/ferconline.asp
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electronic filing, documents may also be
paper-filed. To paper-file, mail an
original and seven copies to: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First Street
NE., Washington, DC 20426. Please put
the project number (P-12758—004) on
the first page of the filing.

If no such motions are filed, the
restricted service list will be effective at
the end of the 15-day period. Otherwise,
a further notice will be issued ruling on
any motion or motions filed within the
15-day period.

Dated: April 19, 2012.

Kimberly D. Bose,

Secretary.

[FR Doc. 2012—-10070 Filed 4-25-12; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 12757-004—Louisiana]

Red River Lock & Dam No. 4
Hydroelectric Project; BOST4
Hydroelectric LLC; Notice of Proposed
Restricted Service List for a
Programmatic Agreement

Rule 2010 of the Federal Energy
Regulatory Commission’s (Commission)
Rules of Practice and Procedure, 18 CFR
385.2010, provides that, to eliminate
unnecessary expense or improve
administrative efficiency, the Secretary
may establish a restricted service list for
a particular phase or issue in a
proceeding. The restricted service list
should contain the names of persons on
the service list who, in the judgment of
the decisional authority establishing the
list, are active participants with respect
to the phase or issue in the proceeding
for which the list is established.

The Commission staff is consulting
with the Louisiana State Historic
Preservation Officer (Louisiana SHPO)
and the Advisory Council on Historic
Preservation (Advisory Council)
pursuant to the Advisory Council’s
regulations, 36 CFR part 800,

implementing section 106 of the
National Historic Preservation Act, as
amended, (16 U.S.C. 470f{), to prepare
and execute a programmatic agreement
for managing properties included in, or
eligible for inclusion in, the National
Register of Historic Places that could be
affected by issuance of a license for the
proposed Red River Lock & Dam No. 4
Hydroelectric Project No. 12757.

The programmatic agreement, when
executed by the Commission and the
Louisiana SHPO, would satisfy the
Commission’s section 106
responsibilities for all individual
undertakings carried out in accordance
with the license until the license expires
or is terminated (36 CFR 800.13e). The
Commission’s responsibilities pursuant
to section 106 for the proposed project
would be fulfilled through the
programmatic agreement, which staff
proposes to draft in consultation with
certain parties listed below.

BOST4 Hydroelectric LLC, as
applicant for the proposed Red River
Lock & Dam No. 4 Project No. 12757, is
invited to participate in consultations to
develop the programmatic agreement.
For purposes of commenting on the
programmatic agreement, staff proposes
to restrict the service list for the
aforementioned project as follows:

John Eddins, Advisory Council on Historic Preservation, The Old Post
Office Building, Suite 803, 1100 Pennsylvania Avenue NW., Wash-

ington, DC 20004.

Pam Breaux, SHPO, Louisiana Department of Culture, Recreation &
Tourism, P.O. Box 44247, Baton Rouge, LA 70804.

Rachel Watson or Representative, Louisiana Department of Culture,
Recreation & Tourism, P.O. Box 44247, Baton Rouge, LA 70804.

55426.

LA 70532.

Douglas A. Spalding, Nelson Energy, LLC, Agent for BOST4 Hydro-
electric LLC, 8441 Wayzata Blvd., Suite 101, Golden Valley, MN

Dr. Linda Langley, Coushatta Tribe of Louisiana, P.O. Box 818, Elton,

Andrew Tomlinson or Representative, U.S. Army Corps of Engineers,
4155 Clay Street, Room 230, Vicksburg, MS 39183.

Any person on the official service list
for the above-captioned proceeding may
request inclusion on the restricted
service list, or may request that a
restricted service list not be established,
by filing a motion to that effect within
15 days of this notice date. In a request
for inclusion, please identify the reason
or reasons why there is an interest to be
included. Also please identify any
concerns about historic properties,

including traditional cultural properties.

If historic properties are identified
within the motion, please use a separate
page, and label it NON-PUBLIC
Information.

Any such motions may be filed
electronically via the Internet. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site (http://www.ferc.gov/docs-filing/
ferconline.asp) under the “eFiling” link.
For a simpler method of submitting text
only comments click on “Quick
Comment.” For assistance, please

contact FERC Online Support at
FERCOnlineSupport@ferc.gov; call toll-
free at (866) 208—3676; or, for TTY,
contact (202) 502—-8659. Although the
Commission strongly encourages
electronic filing, documents may also be
paper-filed. To paper-file, mail an
original and seven copies to: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First Street
NE., Washington, DC 20426. Please put
the project number (P-12757-004) on
the first page of the filing.

If no such motions are filed, the
restricted service list will be effective at
the end of the 15-day period. Otherwise,
a further notice will be issued ruling on
any motion or motions filed within the
15-day period.

Dated: April 19, 2012.

Kimberly D. Bose,

Secretary.

[FR Doc. 201210073 Filed 4-25-12; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. AD12-10-000]

Reactive Power Resources;
Supplemental Notice Requesting
Comments

On April 17, 2012, Federal Energy
Regulatory Commission staff (Staff) held
a technical conference to examine
whether the Commission should
reconsider or modify the reactive power
provisions of Order No. 661-A and
examine what evidence could be
developed under Order No. 661 to
support a request to apply reactive
power requirements more broadly than
to individual wind generators during
the interconnection study process.

At the conference, discussion items
included: The technical and economic
characteristics of different types of


http://www.ferc.gov/docs-filing/ferconline.asp
http://www.ferc.gov/docs-filing/ferconline.asp
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reactive power resources, including
synchronous and asynchronous
generation resources, transmission
resources and energy storage resources;
the design options for and cost of
installing reactive power equipment at
the time of interconnection as well as
retrofitting a resource with reactive
power equipment; other means by
which reactive power is currently
secured such as through self-supply;
and how a technology that is capable of
providing reactive power but may not be
subject to the generation
interconnection process (e.g., FACTSs)
would be analyzed. The staff and
participants discussed information on
methods used to determine the reactive
power requirements for a transmission
system and how system impact and
system planning studies take into
account changes in technologies
connected to the system.

Persons wishing to comment on these
issues should submit written comments
to the Commission no later than May 21,
2012.

Dated: April 20, 2012.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2012-10062 Filed 4—25-12; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Meeting Related to the Transmission
Planning Activities of the Southwest
Power Pool, Inc.; Notice of
Commission Staff Attendance

The Federal Energy Regulatory
Commission hereby gives notice that
members of the Commission’s staff may
attend the following meeting related to
the transmission planning activities of
the Southwest Power Pool, Inc. (SPP):

Strategic Planning Committee Task
Force on Order 1000

April 25, 2012.

9 a.m.—3 p.m. Local Time.

The above-referenced meeting will be
held at: OG&E Offices, 321 N. Harvey
Avenue, Oklahoma City, OK 73101.

The above-referenced meeting is open
to stakeholders.

Further information may be found at
WWW.Spp.OIg.

The discussions at the meetings
described above may address matters at
issue in the following proceedings:
Docket No. ER09-35-001, Tallgrass

Transmission, LLC.

Docket No. ER09-36—001, Prairie Wind

Transmission, LLC.

Docket No. ER09-548-001, ITC Great
Plains, LLC.

Docket No. ER11-4105-000, Southwest
Power Pool, Inc.

Docket No. EL11-34-001, Midwest
Independent Transmission System
Operator, Inc.

Docket No. ER11-3967-002, Southwest

Power Pool, Inc.
Docket No. ER11-3967-003, Southwest

Power Pool, Inc.
Docket No. ER12-1179-000, Southwest

Power Pool, Inc.

For more information, contact
Luciano Lima, Office of Energy Markets
Regulation, Federal Energy Regulatory
Commission at (202) 502—6210 or
Iuciano.lima@ferc.gov.

Dated: April 20, 2012.

Nathaniel J. Davis, Sr.,

Deputy Secretary.

[FR Doc. 2012—10061 Filed 4-25-12; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. ER12-678-000; ER12-679—
000]

Midwest Independent Transmission,
System Operator, Inc.; Supplemental
Notice of Technical Conference

As announced in the Notice of
Technical Conference issued on April 4,
2012, and as required in the
Commission’s March 30, 2012 order in
these dockets,! there will be a technical
conference in these proceedings on May
15, 2012 at the Federal Energy
Regulatory Commission, 888 First Street
NE., Washington, DC, Room 3M—-2A&B.
The technical conference will be led by
staff, and will be open for the public to
attend. Attendees may register in
advance at the following Web page:
https://www.ferc.gov/whats-new/
registration/midwest-independent-5-15-
12-form.asp. Advance registration is not
required, but is encouraged. Parties
attending in person should still allow
time to pass through building security
procedures before the 9:00 a.m. start
time of the conference.

The conference will not be webcast,
but will be accessible via telephone.
Parties wishing to participate by phone
should fill out the registration form and
check the box indicating that they wish
to participate by conference call, and do
so no later than 5:00 p.m. (Eastern Time)
on Wednesday, May 9. Parties selecting
this option will receive a confirmation

1 Midwest Independent Transmission System
Operator, Inc., 138 FERC {61,235 (2012).

email containing a dial-in number and
a password before the conference. To
the extent possible, individuals calling
from the same location share a single
telephone line.

FERC conferences are accessible
under section 508 of the Rehabilitation
Act of 1973. For accessibility
accommodations please send an 