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SUMMARY: This final rule implements
section 2401 of the Affordable Care Act,
which establishes a new State option to
provide home and community-based
attendant services and supports. These
services and supports are known as
Community First Choice (CFC). While
this final rule sets forth the
requirements for implementation of
CFC, we are not finalizing the section
concerning the CFC setting.

DATES: These regulations are effective
July 6, 2012.

FOR FURTHER INFORMATION CONTACT:
Kenya Cantwell, (410) 786—1025.

SUPPLEMENTARY INFORMATION:

I. Executive Summary and Background
A. Executive Summary

1. Purpose

This final rule implements section
2401 of the Affordable Care Act of 2010,
as amended by the Health Care and

Education Reconciliation Act of 2010,
which adds section 1915(k) to the Social
Security Act (the Act). The Community
First Choice Option established a new
State plan option to provide home and
community-based attendant services
and supports at a 6 percentage point
increase in Federal medical assistance
percentage (FMAP). While this final rule
sets forth the requirements for
implementation of CFC, we are not
finalizing § 441.530, ‘“‘Setting,” at this
time.

2. Summary of the Major Provisions

e This final rule sets out our
interpretation of the statutory
requirements for eligibility under the
Community First Choice (CFC) Option.
Specifically, this final rule clarifies that
under the statute, individuals should be
determined to need an institutional
level of care to be eligible for CFC
services. This rule also provides States
with the option to permanently waive
the annual recertification requirement
for individuals if it is determined that
there is no reasonable expectation of
improvement or significant change in
the participant’s condition because of
the severity of a chronic condition or
the degree of impairment of functional
capacity.

o This rule specifies the services that
must be made available under the CFC
State plan option. States electing this
option must make available home and
community-based attendant services
and supports to assist in accomplishing
activities of daily living, instrumental
activities of daily living, and health-
related tasks through hands-on

assistance, supervision, and/or cueing.
Additionally, the following services
may be provided at the State’s option:
Transition costs such as rent and utility
deposits, first month’s rent and utilities,
purchasing bedding, basic kitchen
supplies, and other necessities required
for transition from an institution; and
the provision of services that increase
independence or substitute for human
assistance to the extent that
expenditures would have been made for
the human assistance, such as non-
medical transportation services or
purchasing a microwave.

e States are required to use a person-
centered service plan that is based on an
assessment of functional need and
allows for the provision of services to be
self-directed under either an agency-
provider model, a self-directed model
with service budget, or other service
delivery model defined by the State and
approved by the Secretary. States may
offer more than one service delivery
model.

e The final rule also implements the
requirement that for the first full twelve
month period in which a CFC State plan
amendment is implemented, the State
must maintain or exceed the level of
expenditures for home and community-
based attendant services provided under
the State plan, waivers or
demonstrations, for the preceding 12-
month period.

o States will receive an additional 6
percentage point in Federal Medical
Assistance Percentage (FMAP) for the
provision of CFC services and supports.

3. Summary of Costs and Benefits

Provision description

Total costs

Total benefits

Provision of home and community
based attendant services and
supports.

tively.

The Federal and State impacts for
FY 2012 are estimated at $820
million and $480 million, respec-

This final rule provides States with additional flexibility to finance
home and community-based services attendant services and sup-
ports. We anticipate this provision will likely increase State and
local accessibility to services that augment the quality of life for in-
dividuals through a person-centered plan of service and various
quality assurances, all at a potentially lower per capita cost relative
to institutional care settings.

B. Section 2401 of the Affordable Care
Act

The Patient Protection and Affordable
Care Act of 2010 (Pub. L. 111-148,
enacted on March 23, 2010), as
amended by the Health Care and
Education Reconciliation Act of 2010
(Pub. L. 111-152, enacted March 30,
2010) (collectively referred to as the
Affordable Care Act) established a new
State plan option to provide home and
community-based attendant services
and supports. Section 2401 of the
Affordable Care Act, entitled

“Community First Choice (CFC)
Option,” adds a new section 1915(k) of
the Social Security Act (the Act) that
allows States, at their option, to provide
home and community-based attendant
services and supports under their State
plan. This option, available October 1,
2011, allows States to receive a 6
percentage point increase in Federal
matching payments for medical
assistance expenditures related to this
option.

Under section 1915(k)(1) of the Act,
States can provide home and
community-based attendant services

and supports for individuals who are
eligible for medical assistance under the
State plan whose income does not
exceed 150 percent of the Federal
Poverty Level (FPL) or, if greater, the
income level applicable for an
individual who has been determined to
require an institutional level of care to
be eligible for nursing facility services
under the State plan and for whom there
has been a determination that, but for
the provision of such services, the
individuals would require the level of
care provided in a hospital, a nursing
facility, an intermediate care facility for
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the mentally retarded, or an institution
for mental diseases, the cost of which
could be reimbursed under the State
plan. The individual must choose to
receive such home and community-
based attendant services and supports,
and the State must meet certain
requirements set forth in section
1915(k)(1) of the Act. Section
1915(k)(1)(A) of the Act requires States
electing this option to make available
home and community-based attendant
services and supports to eligible
individuals, under a person-centered
service plan agreed to in writing by the
individual, or his or her representative,
that is based on a functional needs
assessment. This assessment will
determine if the individual requires
assistance with activities of daily living
(ADLs), instrumental activities of daily
living (IADLs), or health-related tasks.
The services and supports must be
provided by a qualified provider in a
home and community-based setting
under an agency-provider model, or
through other methods for the provision
of consumer controlled services and
supports as referenced in section
1915(k)(6)(C) of the Act. Section
1915(k)(1)(B) of the Act requires that
States make available additional
services and supports including the
acquisition, maintenance, and
enhancement of skills necessary for the
individual to accomplish ADLs, IADLs,
and health-related tasks, backup
systems or mechanisms to ensure
continuity of services and supports and
voluntary training on how to select,
manage, and dismiss attendants.

Section 1915(k)(1)(C) of the Act
prohibits States from providing services
and supports excluded from section
1915(k) of the Act, including room and
board costs for the individual; special
education and related services provided
under the Individuals with Disabilities
Education Act (Pub. L. 101-476, enacted
on October 30, 1990) (IDEA) and
vocational rehabilitation services
provided under the Rehabilitation Act
of 1973 (Pub. L. 93-112, enacted on
September 26, 1973); assistive
technology devices and services other
than backup systems or mechanisms to
ensure continuity of services and
supports, medical supplies and
equipment, or home modifications.
However, some, although not all, of
these services can be covered by
Medicaid under other authorities.
Section 1915(k)(1)(D) of the Act sets
forth services and supports permissible
under section 1915(k) of the Act that
States can provide, including
expenditures for transition costs such as
rent and utility deposits, first month’s

rent and utilities, bedding, basic kitchen
supplies, and other necessities required
for an individual to make the transition
from a nursing facility, institution for
mental diseases, or intermediate care
facility for the mentally retarded to a
community-based home setting where
the individual resides. States can also
provide for expenditures relating to a
need identified in an individual’s
person-centered plan of services that
increase independence or substitute for
human assistance, to the extent that
expenditures would otherwise be made
for the human assistance.

Section 1915(k)(2) of the Act provides
that States offering this option to
eligible individuals during a fiscal year
quarter occurring on or after October 1,
2011 will be eligible for a 6 percentage
point increase in the Federal medical
assistance percentage (FMAP)
applicable to the State for amounts
expended to provide medical assistance
under section 1915(k) of the Act.

Section 1915(k)(3) of the Act sets forth
the requirements for a State plan
amendment. States must develop and
have in place a process to implement an
amendment in collaboration with a
Development and Implementation
Council established by the State that
includes a majority of members with
disabilities, elderly individuals, and
their representatives. States must also
provide consumer controlled home and
community-based attendant services
and supports to individuals on a
statewide basis, in a manner that
provides such services and supports in
the most integrated setting appropriate
to the individual’s needs, without
regard to the individual’s age, type or
nature of disability, severity of
disability, or the form of home and
community-based attendant services
and supports the individual requires to
lead an independent life.

In addition, for expenditures during
the first full fiscal year of
implementation, States must maintain
or exceed the level of State expenditures
for medical assistance attributable to the
preceding fiscal year for medical
assistance provided under sections
1905(a), 1915, or 1115 of the Act, or
otherwise provided to individuals with
disabilities or elderly individuals. States
must also establish and maintain a
quality assurance system for
community-based attendant services
and supports that includes standards for
agency-based and other delivery models
for training, appeals for denials and
reconsideration procedures of an
individual plan, and other factors as
determined by the Secretary. The
quality assurance system must
incorporate feedback from individuals

and their representatives, disability
organizations, providers, families of
disabled or elderly individuals, and
members of the community, and
maximize consumer independence and
control. The quality assurance system
must also monitor the health and well-
being of each individual who receives
section 1915(k) services and supports,
including a process for the mandatory
reporting, investigation, and resolution
of allegations of neglect, abuse, or
exploitation in connection with the
provision of such services and supports.
The State must also provide information
about the provisions of the quality
assurance required to each individual
receiving such services.

States must collect and report
information for the purposes of
approving the State plan amendment,
permitting Federal oversight, and
conducting an evaluation, including
data regarding how the State provides
home and community-based attendant
services and supports and other home
and community-based services, the cost
of such services and supports, and how
the State provides individuals with
disabilities who otherwise qualify for
institutional care under the State plan or
under a waiver the choice to receive
home and community-based services in
lieu of institutional care.

Section 1915(k)(4) of the Act requires
that States ensure, regardless of the
models used to provide CFC attendant
services and supports, such services and
supports are to be provided in
accordance with the requirements of the
Fair Labor Standards Act of 1938 and
applicable Federal and State laws
regarding the withholding and payment
of Federal and State income and payroll
taxes; the provision of unemployment
and workers compensation insurance;
maintenance of general liability
insurance; and occupational health and
safety.

Section 1915(k)(5) of the Act sets forth
the requirements that States provide
data to the Secretary for an evaluation
and Report to Congress on the provision
of CFC home and community-based
attendant services and supports. States
must provide information for each fiscal
year for which CFC attendant services
and supports are provided, on the
number of individuals estimated to
receive these services and supports
during the fiscal year; the number of
individuals that received such services
and supports during the preceding fiscal
year; the specific number of individuals
served by type of disability, age, gender,
education level, and employment status;
and whether the specific individuals
have been previously served under any
other home and community-based
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services program under the State plan or
under a waiver. Section 1915(k)(5) also
requires the Secretary to submit to
Congress an interim report no later than
December 31, 2013 and a final report no
later than December 15, 2015. These
reports must be available to the public.

Finally, section 1915(k) (6) of the Act
sets forth the definitions of specific
terms as they relate to CFC.

C. Background of Home and
Community-Based Attendant Services
and Supports

The CFC option expands States’ and
individual’s Medicaid options for the
provision of community-based long-
term care services and supports.
Consistent with the decision of the
United States Supreme Court in
Olmstead v. L.C., 527 U.S. 581 (1999),
this option will support States in their
efforts to develop or enhance a
comprehensive system of long-term care
services and supports in the community
that provide beneficiary choice and
direction in the most integrated setting.
Since the mid-1970s, States have had
the option to offer personal care services
under their Medicaid State plans. The
option was originally provided at the
Secretary’s discretion, had a medical
orientation and could only be provided
in an individual’s place of residence.
Personal care services were mainly
offered to assist individuals in activities
of daily living, and, if incidental to the
delivery of such services, could include
other forms of assistance (for example,
housekeeping or chores). In the 1980s,
some States sought to broaden the scope
of personal care services to include
community settings for the provision of
services to enable individuals to
participate in normal day-to-day
activities.

Through the Omnibus Budget
Reconciliation Act of 1993 (Pub. L. 103—
66, enacted on August 10, 1993) (OBRA
93), the Congress formally included
personal care as a separate and specific
optional service under the Federal
Medicaid statute and gave States
explicit authorization, under a new
section 1905(a)(24) of the Act, to
provide such services outside the
individual’s residence in addition to
providing personal care to eligible
individuals within their homes. This
provision was implemented by a final
rule published in the September 11,
1997 Federal Register (62 FR 47896)
that added a new section at §440.167
describing the option for States to
provide a wide range of personal
assistance both in an individual’s
residence and in the community. In
1999, we released additional guidance
as an update to the State Medicaid

Manual (SMM) to clarify that personal
care services may include ADLs and
IADLs that all qualified relatives, with
the exception of “legally responsible
relatives”, could be paid to provide
personal care services and that States
were permitted to offer the option of
consumer-directed personal care
services.

Additionally, the Omnibus
Reconciliation Act of 1989 (Pub. L. 101—
239, enacted on December 19, 1989)
(OBRA 89), revised the Early and
Periodic Screening, Diagnosis and
Treatment Benefit to include the
requirement that all section 1905(a)
services are mandatory for individuals
under the age of 21 if determined to be
medically necessary in accordance with
section 1905(r) of the Act.

Furthermore, before 1981, the
Medicaid program provided limited
coverage for long-term care services in
non-institutional, community-based
settings. Medicaid’s eligibility criteria
and other factors made institutional care
much more accessible than care in the
community.

Medicaid home and community-based
services (HCBS) were established in
1981 as an alternative to care provided
in Medicaid institutions, by permitting
States to waive certain Medicaid
requirements upon approval by the
Secretary. Section 1915(c) of the Act
was added to title XIX by the Omnibus
Budget Reconciliation Act of 1981 (Pub.
L. 97-35, enacted on August 13, 1981)
(OBRA 81). Programs of HCBS under
section 1915(c) of the Act are known as
“waiver programs”’, or simply ‘“waivers”
due to the authority to waive certain
Medicaid requirements.

Since 1981, the section 1915(c) HCBS
waiver program has afforded States
considerable latitude in designing
services to meet the needs of people
who would otherwise require
institutional care. In 2010,
approximately 315 approved HCBS
waivers under section 1915(c) of the Act
served nearly 1 million elderly and
disabled individuals in their homes or
alternative residential community
settings. States have used HCBS waiver
programs to provide numerous services
designed to foster independence; assist
eligible individuals in integrating into
their communities; and promote self-
direction, personal choice, and control
over services and providers. The Deficit
Reduction Act of 2005 (Pub. L. 109-171,
enacted on February 8, 2006) (DRA)
added section 1915(i) of the Act which
affords some of the same flexibility and
service coverage through the State plan
without a waiver.

The section 1915(k) benefit does not
diminish the State’s ability to provide

any of the existing Medicaid home and
community-based services. States opting
to offer the CFC Option under section
1915(k) of the Act can continue to
provide the full array of home and
community-based services under
section 1915(c) waivers, section 1115
demonstration programs, mandatory
State plan home health benefits, and the
State plan personal care services benefit.
CFC provides States the option to offer
a broad service package that includes
assistance with ADLs, IADLs, and
health-related tasks, while also
incorporating transition costs and
supports that increase independence or
substitute for human assistance.

Additional important aspects of this
background are the passage of the
Americans with Disabilities Act of 1990
(Pub. L. 101-336, enacted July 26, 1990)
(ADA), and the Olmstead v. L.C., U.S.
Supreme Court decision. In particular,
Title II of the ADA prohibits
discrimination on the basis of disability
by State and local governments and
requires these entities to administer
their services and programs in the most
integrated setting appropriate to the
needs of qualified individuals with
disabilities. In applying the most
integrated setting standard, the U.S.
Supreme Court ruled in Olmstead that
unnecessary institutionalization of
individuals with disabilities constitutes
discrimination under the ADA. Under
Olmstead, States may not deny a
qualified individual with a disability a
community placement when: (1)
Community placement is appropriate;
(2) the community placement is not
opposed by the individual with a
disability; and (3) the community
placement can be reasonably
accommodated.

Finally, the self-direction service
delivery model is another important
aspect to the background of this
provision and a key component of the
CFC option. Two national pilot projects
demonstrated the success of self-
directed care. During the 1990’s, the
Robert Wood Johnson Foundation
funded these projects which evolved
into Medicaid funded programs under
section 1915(c) of the Act and the “Cash
and Counseling” national section 1115
demonstration programs. Evaluations
were conducted in both of these
national projects. Results in both
projects were similar—persons directing
their personal care experienced fewer
unnecessary institutional placements,
experienced higher levels of
satisfaction, had fewer unmet needs,
experienced higher continuity of care
because of less attendant care provider
turnover, and maximized the efficient
use of community services and
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supports. The DRA also established
section 1915(j) of the Act which
provided a State plan option for States
to utilize this self-direction service
delivery model without needing the
authority of a section 1115
demonstration.

This rule finalizes many of the
provisions set forth in the February 25,
2011 proposed rule, modifies some such
provisions and allows that one
provision, § 440.530 ““Setting”’, will be
subject to further comment.

II. Analysis of and Responses to Public
Comments on the Proposed Rule

We received a total of 141 timely
items of correspondence from home care
provider representatives and other
professional associations, State
Medicaid directors, unions,
beneficiaries, and other individuals. We
received hundreds of individual
comments within these items of
correspondence, which ranged from
general support or opposition to the
proposed rule, to specific questions and
detailed comments and
recommendations regarding the
proposed changes. A summary of our
proposals, the public comments and our
responses are set forth below.

A. General

Comment: Many commenters
expressed support for the rule. Several
commenters strongly believe that
everything must be done to help keep
individuals out of nursing homes and in
the community. The commenters stated
doing so will save taxpayer’s money and
increase the quality of life for
individuals who receive services. The
commenters believe individuals are
valuable to communities and they
deserve to have the “cheaper” option of
staying home. Another commenter
indicated that CFC could provide
needed assistance to children with
special health care needs and their
families who wish to remain in their
communities where they can direct their
own service plan. Another commenter
indicated that personal care is more
humanely provided and more cost
effective in the home rather than in an
institution. The commenter believes
infrastructure cost of running an
institution and the need to protect the
administration detracts from patient
care efforts, and believes patient care
becomes secondary to administrative
function. Another commenter requests
the CFC rule be implemented so that all
disabled persons, such as the
commenter’s 31-year old son who is
partially paralyzed by a stroke, have a
choice of living their own life. Another
commenter stated community-based

reimbursed services provide access for
the growing group of aging baby
boomers. The commenter believes that
CFC will support individuals in the
setting appropriate to the individual’s
need and allow them to lead a more
independent lifestyle. The commenters
urged CMS to implement the final rule.
One commenter was pleased the rule
recognized the need for flexibility to
“meet States where they are” with
regard to the provision of home and
community-based services with an eye
toward expanding opportunities for
consumers.

Response: We appreciate the
commenters’ perspectives.

Comment: A few commenters
expressed opposition to the proposed
rule. One commenter requested limiting
excessive rules that would burden the
States financially or would be time-
consuming to implement. Another
commenter believes CFC violates the
10th amendment of the United States
Constitution by requiring States to
perform services that the Federal
Government is prohibited from doing by
the Constitution. The commenter
believes the regulation should be
withdrawn.

Response: We disagree with the
commenters’ statement that the CFC
program violates the 10th amendment of
the United States Constitution. Section
1915(k) of the Act sets forth an option,
not a mandate, for States to include
such services in their Medicaid
program.

We do not believe the regulation
places excessive requirements on States,
rather it provides States with the
necessary guidance to implement
section 1915(k) of the Act successfully.
We also believe the regulation provides
participant protections to ensure
individuals exercise maximum control
of home and community-based
attendant services and supports.

Comment: One commenter expressed
concern that section 1.B, Background of
Home and Community-Based Attendant
Services and Supports, omits the section
1930 Community Supported Living
Arrangements program, which
influenced the development of home
and community-based services. The
commenter believes this is an important
cornerstone of the new program and
should be included in the final rule.

Response: We agree that the section
1930 Community Supported Living
Arrangement program has influenced
the development of home and
community-based services. However,
we do not believe that its specific
influence on the CFC option warrants
inclusion in the final rule.

Comment: One commenter indicates
that to implement CFC for the
population eligible to receive home and
community-based attendant services
and supports, as well as to implement
the array of services available to eligible
individuals would be overly expansive.
The commenter believes States would
need additional staffing to assess the
needs of the eligible CFC populations,
develop and maintain the quality
assurance systems, and report data.
Another commenter expressed concern
that the proposed rule creates some
uncertainty about whether States can
build upon existing State structures in
delivering services under CFC.

Response: We recognize that States
that do not currently have the
infrastructure necessary to support
implementation of CFC may experience
higher initial administrative burdens
and costs when designing their CFC
program. We believe the enhanced
FMAP provided under CFC will lessen
the burden on States, allowing them to
serve the population eligible for CFC.
Additionally, States may use existing
infrastructure, such as a current
advisory council to act as the
Development and Implementation
Council, as long as the statutory
requirements for the structure,
composition, and collaborative and
consultative role of the council are met.

Comment: One commenter wanted to
know the impact CFC will have on the
Early Periodic Screening Diagnosis and
Treatment (EPSDT) benefit

Response: The EPSDT mandate under
section 1905(r)(5) of the Act requires
that any medically necessary health care
service listed at section 1905(a) of the
Act be provided to a Medicaid
beneficiary under the age of 21 even if
the service is not available under the
State’s Medicaid plan to the rest of the
Medicaid population. CFC services are
provided under section 1915(k) of the
Act, which is outside the scope of
section 1905(a) of the Act and therefore
are not required under the EPSDT
program. We note that this does not
preclude a State from providing CFC
services to any individual who meets
the criteria to receive CFC services,
regardless of age, and from receiving the
added Federal support associated with
providing CFC services. Furthermore, in
addition to meeting EPSDT
requirements through the provision of
the section 1905(a) services, a State may
also meet a particular child’s needs
under EPSDT through services that are
also available through the section
1915(k) benefit.

Comment: One commenter expressed
concern that the rule should include
appeals for reductions in service based
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on anything other than a documented
change in need. The commenter
indicated that his State allows requests
for hearings, but stated that they are
routinely denied. The commenter stated
that the State’s assurances with regard
to due process are not reliable and
recommended that there be a higher
standard for the CFC option and other
waivers with regard to appeals.

Response: We acknowledge the
importance of a beneficiary’s ability to
appeal service reductions. States are
required to adhere to the requirements
specified in 42 CFR 431 subpart E for
the Medicaid program in general, and
for CFC specifically. It is important to
note, however, that CFC is a State plan
option and not an HCBS waiver.

Comment: One commenter explained
that their State asserts they have no
obligation to meet the client’s needs in
the community—only that the services
authorized be indexed to actual needs.
The commenter also stated that the risk
of re-institutionalization is controlled by
closing institutions, resulting in clients
being placed into community
placements without the same level of
support provided in an institutional
setting. The commenter believes that
CMS “turns a blind eye” to these issues
and that all waivers should respect the
clients’ rights to have their needs met in
the community. Another commenter
expressed concern that their State is
intentionally limiting services and that
the State has declared that they have no
obligation to, or intention of, meeting
the needs of vulnerable adults in the
community. The commenter is
concerned the choice guaranteed in the
Olmstead decision is not upheld, and
wonders why the Federal government
goes through these pro-forma
rulemaking processes when there is no
intent to follow-up or enforce the
“reassuring words.”

Response: We want to clarify that the
CFC is a State plan option, not a waiver.
We respect the commenter’s opinions,
but do not agree with the commenter
with regard to the Federal government
not enforcing regulations or ignoring
these important issues noted above. We
also believe that the rulemaking process
is a meaningful process that allows the
public to have a voice in how laws
passed by the Congress are implemented
by CMS. We echo throughout the
regulation that in implementing CFC,
States must ensure that individuals are
served in the most integrated settings
appropriate to their needs. We have also
worked closely with Medicaid
beneficiaries, as well as States, over the
years to assist in determining how the
Medicaid program can support them in
meeting their Olmstead obligations.

This regulation will establish the
parameters States must follow in
implementing CFC. Additionally, the
Data collection requirements described
at § 441.580, and the Quality assurance
system requirements described at

§ 441.585, require States to provide CMS
with information regarding the
provision of CFC services. We
encourage all stakeholders to collaborate
with States and CMS to ensure these
parameters are met.

Comment: One commenter stated that
to be consistent with Olmstead,
personal choice is required to
participate in the CFC option, and the
proposed rule should be amended to
expressly indicate this right and take
care not to limit expressions of
beneficiary choice to community
options.

Response: We agree that personal
choice is an important part of CFC and
have taken steps throughout the
regulation to illustrate its importance.
Based on feedback received through the
comment process, we have decided to
amend language in the “assessment of
need” and ‘““person-centered service
plan” sections, as described below, to
strengthen this principle.

Comment: Another commenter stated
that the current focus of their State’s
Home and Community-Based Services
(HCBS) plans is on lowering costs, not
meeting all the needs of individuals.
The commenter is concerned that States
have too much power and the CFC rule
does not correct the imbalance between
saving taxpayer money while still
serving the needs of vulnerable adults.

Response: The Medicaid program is a
State/Federal partnership. States have
the flexibility to design and administer
their Medicaid programs as long as they
meet the Federal requirements set forth
in the regulations. In addition, States
have the choice of providing an array of
optional services. The purpose of CFC is
to afford States another option to
provide home and community-based
services as an alternative to institutional
placement. This benefit is not like a
waiver program in that it is not required
to be cost neutral in terms of community
versus nursing facility costs. While this
program should not be viewed
individually as the key to ensuring
community access, it is an important
tool for States to consider as they strive
to meet their obligations under
Olmstead.

Comment: We received many
comments asking if CFC can be
delivered through managed care under a
section 1915(b) waiver authority, or a
section 1915(b)/(c) waiver. One
commenter expressed concern that the
proposed rule does not reference the

ability for States to deliver this rule’s
services through Medicaid health plans
under a section 1915(b) waiver. The
commenter believes that Medicaid
health plans have demonstrated their
ability to provide coordination across a
range of services essential to facilitate
the choice of community setting for
individuals with disability. The
commenter recommended CMS confirm
in the preamble that States have the
option of implementing the CFC option
through Medicaid managed care
programs. Another commenter
requested States not be subject to
additional limitations or restrictions if
they elect to have a managed care
organization administer their program.

Response: We are willing to consider
the implementation of the CFC option
through Medicaid managed care
programs with a State interested in
doing so; however, the State would need
to ensure that the delivery system
implemented through the (b) waiver
would not impede the provision of
services as specified in section 1915(k)
of the Act. Therefore, we are not
revising the regulation text.

Comment: One commenter requested
clarification whether the additional 6
percentage point increase in Federal
medical assistance percentage (FMAP)
is for expenditures related to both direct
services and administration.

Response: The 6 percentage point
increase in FMAP is related to direct
services only and does not apply to
administrative costs.

Comment: One commenter expressed
concern that regulatory requirements for
CFC may be duplicative of, or in conflict
with PACE regulations applicable to
PACE organizations. The commenter
requested clarification on the
relationship of the PACE program and
CFC for PACE participants who also
meet the eligibility criteria for CFC.
Specifically, the commenter questioned
if home and community-based attendant
services may be provided in a manner
consistent with the PACE benefit under
section 1934 of the Act. The commenter
also questioned if PACE organizations
may provide services under CFC under
the agency-provider model or under
another model established by a State.

Response: Section 1915(k) of the Act
does not preclude PACE organizations,
or any entity, from providing CFC
services as a separate line of business,
as long as provider qualifications
established by the State are met.
However, CFC is a separate and distinct
program, with its own statutory and
regulatory requirements, and may not be
provided under the PACE authority.

Comment: One commenter requested
CMS include a direct reference to a
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State’s obligation, in establishing
processes for public notice and input, to
comply with section 5006(e) of the
American Recovery and Reinvestment
Act of 2009 (Pub. L. 111-5, enacted on
February 17, 2009) (ARRA) prior to
submission of a State plan amendment
or other action under section 2401 of the
Affordable Care Act that would have a
direct effect on Indians or Indian health
providers or urban Indian organizations.

Response: The consultation
requirements of section 5006(e) of
ARRA require solicitation of advice
prior to submission of any State plan
amendment, waiver request, or proposal
for a demonstration project that is likely
to have a direct effect on Indians, Indian
Health Programs or Urban Indian
Organizations, in any State in which
one or more Indian Health Programs or
Urban Indian Organizations furnishes
health care services. These requirements
apply to but are not unique to CFC.
Therefore, we do not believe it is
appropriate to include these
requirements in this regulation
specifically. CMS reviews State plan
amendments, waiver requests, and
demonstration proposals for compliance
with the ARRA 5006(e) provisions.

Comment: One commenter requests
Medicare expand options to allow
individuals to stay at home.

Response: This rule implements
section 2401 of the Affordable care Act,
which is limited to the Medicaid
program.

Comment: One commenter
recommended CMS incorporate
provisions within the CFC regulation to
enable States to implement data systems
to monitor the direct-care workforce.

Response: We believe the
implementation of data systems to
monitor the direct-care workforce would
be an acceptable component of a State’s
Quality Assurance System. However, we
do not believe there is a need to
reference this specifically.

Comment: One commenter requests
the term “mentally retarded” be
replaced throughout the final document
in its entirety with a term such as
“developmentally disabled”,
“individual with an intellectual
disability” or other more appropriate
language.

Response: We appreciate the
commenter’s concern and note that the
rule does not include the term
“mentally retarded”, but rather,
includes the statutory term
“Intermediate Care Facility for the
Mentally Retarded (ICF/MR).” While
CMS supports using the term
“individuals with intellectual
disabilities,” it would be beyond the
scope of this regulation to change the

statutory name of ICFs/MR. Since we
are only using this term to refer to this
specific setting, which has not been
renamed in law, we do not believe we
can make this change. However, in the
October 24, 2011 Federal Register, we
proposed in the Regulatory Provisions
to Promote Program Efficiency,
Transparency, and Burden Reduction
proposed rule to replace the term
“mentally retarded” with “intellectually
disabled” throughout our regulations.

B. Basis and Scope (§441.500)

We proposed to implement section
1915(k) of the Act, known as the CFC
Option, to provide home and
community-based attendant services
and supports through the Medicaid
State plan. We proposed the scope of
the benefit include the provision of
home and community-based attendant
services and supports to eligible
individuals, as needed, to assist in
accomplishing ADLs, IADLs, and
health-related tasks through hands-on
assistance, supervision, or cueing.

Comment: One commenter indicated
that CFC should be a mandatory benefit.

Response: Section 1915(k) of the Act
amends the Medicaid statute to add CFC
as an optional State Plan benefit, not a
mandatory benefit. It is beyond the
scope of a regulation to expand CFC to
a mandatory benefit.

Comment: Many commenters stated
that this section of the regulation should
acknowledge that CFC is intended to
make available home and community-
based attendant services and supports to
people with disabilities of all ages as an
alternative to institutional placement.
Another commenter stated the same, but
also included individuals with serious
mental illness.

Response: We agree with the
commenters that the scope of CFC is to
provide home and community-based
services and supports as an alternative
to institutional placement. Furthermore,
we received comments supporting
Congressional intent that all individuals
receiving CFC services must meet an
institutional level of care, consistent
with the view that CFC is to provide
services and supports as an alternative
to institutional placement. We discuss
this issue in further detail in the
response to comments on Eligibility,
§441.510. We have revised the
eligibility section to clarify that under
the statute all individuals receiving CFC
services must meet an institutional level
of care; however, we do not believe it
is necessary to revise the basis and
scope section explicitly.

Comment: One commenter wanted to
know if there is State flexibility to focus
on a single modality (hands-on or

supervision or cueing) or must all three
modalities be covered.

Response: We believe the statutory
language requires that all three
modalities must be available to
individuals.

Comment: One commenter stated that
the regulation should allow for different
“benefit” packages for people with
different needs; for example,
populations such as children versus
adults, young adults versus older adults.

Response: Section 1915(k)(3)(B) of the
Act requires that services must be
provided without regard to the
individual’s age, type or nature of
disability, severity of disability, or the
form of home and community-based
attendant services and supports the
individual requires to lead an
independent life. Therefore, States may
not differentiate the benefit package;
however, services must be provided to
individuals based on their needs.

Comment: A few commenters
expressed concern with a State’s ability
to limit the amount, duration, and scope
of CFC. One commenter believes States
make arbitrary and capricious
reductions in services due only to
budget constraints. These reductions
result in an individual’s reliance on
“informal care contracts” paid by the
individual’s small income to fill the gap
of needed services. Another commenter
expressed concern that States who take
advantage of this new option may
impose unnecessary restrictions on
families (such as limiting in-home
nursing supports to children who are on
ventilators).

Response: CFC is a State plan optional
service and States may set limits on the
amount, duration and scope of services,
as long as the amount, duration and
scope are sufficient to reasonably
achieve the purpose of the service. In
addition, these limits must be applied
without regard to the individual’s age,
type or nature of disability, severity of
disability, or the form of home and
community-based attendant services
and supports that the individual
requires to lead an independent life. We
will be reviewing all State proposals to
implement CFC under the State plan.
Our review will include a review of any
proposed limitations.

Comment: One commenter requested
clarification of what is meant by
“severity of disability”” and asked if this
definition would preclude limiting the
CFC to the “severely impaired”
population. In addition, this commenter
raised the concern that if the definition
does preclude limiting CFC population,
States would lose the ability to
“effectively utilize CFC to serve unique
populations.”
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Response: As stated above, section
1915(k)(3)(B) of the Act indicates that
the services must be provided on a
statewide basis without regard to the
individual’s age, type or nature of
disability, severity of disability, or the
form of home and community-based
attendant services and supports that the
individual requires to lead an
independent life as specified in
§441.515. Based on this requirement,
the CFC population cannot be limited
based on type or severity of disability,
as long as the individual meets the
eligibility requirement set forth in
§441.510. States cannot refuse access to
CFC, or the ability to self-direct CFC
services and supports, because of the
severity of an individual’s needs.

After consideration of the public
comments, this section is being
finalized without revision.

C. Definitions (§ 441.505)

We proposed several definitions
specific to CFC.

Comment: Many commenters
applauded CMS for prefacing the list of
ADLs with “including, but not limited
to.” The commenters believe this
language recognizes that individuals
may have additional needs for support.

Response: The intent of CFC is to
assist individuals with receiving
services necessary to have a lifestyle
that is integrated into their community.
Therefore, we do not believe it is
appropriate to specify a prescriptive list
that may not address each person’s
individualized needs.

Comment: One commenter wanted to
know if States are allowed to define
ADLs more expansively by adding
activities since the definition of ADLs
includes the phrase “but not limited
to.”

Response: Through the State Plan
Amendment (SPA) process, States have
the flexibility to propose additional
factors to be included as components of
ADLs.

Comment: A few commenters
suggested removing the term ““self-
directed” from the definition of
“agency-provider model.” The
commenters believe the use of this term
with the agency-provider model implies
that services will be restricted to
individuals who can fully manage
services and supports, and will not
allow individuals who are unable to
fully manage them, or who do not wish
to do so, from receiving services under
the agency-provider model.

Response: We believe the commenter
is applying a different definition of
“self-direction”” than what is specified
within this rule. Section 1915(k)(6)(B) of
the Act used the term “consumer

controlled” to mean a method of
selecting and providing services and
supports that allow the individual, or
where appropriate, the individual’s
representative, maximum control of the
home and community-based attendant
services and supports, regardless of who
acts as the employer of record. In the
preamble of the proposed regulation, we
elected to use the term self-directed
rather than consumer controlled to be
consistent with terminology in other
Medicaid provisions. We interpret this
to mean that all CFC services are self-
directed and it is up to the individual

to determine the level of self-direction
they want to have. Therefore we are not
adopting the commenter’s suggestions.

Comment: Several commenters
requested more clarification around the
“agency-provider model.” A few
commenters wanted to know if the
agency-provider model is the same as
what is sometimes referred to as a ““co-
employment” model. One commenter
disagreed with the proposed definition
stating that an agency-provider model
does not mean that an entity contracts
for the provision of services and
supports. The commenter states the
agency-provider model has to do with
who the employer is. The commenter
also states that under an agency-
provider model, the individual can still
select, train, manage, and dismiss an
attendant care provider. When the
attendant care provider is dismissed, the
attendant care provider is still employed
by the agency and can be selected by
someone else.

Response: The definition in the rule is
from section 1915(k)(6)(C)(i) of the Act.
In the preamble of the Service Model
section of the proposed rule, we
construed the “agency-provider model”
to mean “traditional agency model”” and
an ‘“‘agency with choice” model. Under
the traditional agency model, the
individual retains hiring and firing
authority of personal care attendants,
with regard to the receipt of services
from a specific personal care attendant.
In other words, the employment
relationship between the personal care
attendant and the agency does not
change. The agency with choice model
utilizes a co-employment relationship
between the individual and an agency.
We acknowledge that not all agency-
provider models utilize a contractual
relationship between the agency-
provider entity and the State Medicaid
agency for the provision of services.
Rather, it is more common for a
provider agreement to be used.
Therefore, we are modifying the agency-
provider definition to better reflect the
various arrangements through which the
provision of personal attendant services

may occur. We will also modify the
language at § 441.545(i) to reflect this
change. Additionally, we acknowledge
the confusion caused by our use of the
terms “hire”” and “fire.” We will replace
such terms with “select” and ‘““dismiss”
throughout the regulation, as
appropriate. We appreciate the
commenter’s description of an agency-
provider model and believe it is one
example of an agency-provider model
that falls within the definition in the
rule. We believe the definition in the
rule is broad enough to encompass the
various agency-provider types that exist.

Comment: We received a few
comments requesting that we define the
agency-provider model in a way that
clearly includes States that provide long
term care services and supports directly
through public authority entities instead
of private contractual arrangement.

Response: It is our understanding that
the structure of the long-term care
services and supports provided through
public authority entities varies among
States. It is possible that one State’s
public authority entities could meet the
definition of an agency-provider type
while another State’s public authority
entities meet the definition of “other
model.” For this reason, we are
requesting States to provide a
description of such entities during the
SPA process.

Comment: One commenter suggests
we add “as defined by the State and
approved by the Secretary” into the
definition of “backup systems or
supports” to ensure consistency with
other home and community-based
service programs.

Response: We do not agree the
suggested language is necessary. All
State plan amendments will require
adherence to this regulation’s service
definitions and will be approved by
CMS.

Comment: Some commenters
suggested medication management be
included to the definition of “backup
systems.” Other commenters requested
the definition be revised to ensure
coverage of a broad variety of health
support technologies, such as telehealth,
independent living technologies, and
remote patient monitoring. The
commenter advised that currently 44
States reimburse for Personal
Emergency Response Systems (PERS),
16 States reimburse for medication
management technology, 1 State
reimburses for home telecare/remote
monitoring, and 7 States reimburse for
home telehealth/telemonitoring under
sections 1905(a), 1915, or section 1115
of the Act. The commenter states that it
is important that all these technologies
that ensure continuity of services and
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supports are also available under CFC.
One commenter requested that PERS,
medication management technology,
telecare/remote monitoring and
telehealth/telemonitoring should be
included in the definition of “backup
systems and supports.”

Response: Section 1915(k) of the Act
indicates the purpose of backup systems
or mechanisms is to ensure continuity
of services and supports. We do not
believe medication management
complies with the intent of backup
systems and supports; however, it could
be a component of personal attendant
services, or another Medicaid service.
We agree with the commenters that
telemedicine could be a useful method
of providing backup systems or
supports. We are available to discuss a
State’s interest in using such technology
for this purpose, but do not believe the
rule should be revised to specifically
indicate this. Therefore, we are not
revising the definition of backup
systems to include explicit reference to
medication management and
telemedicine technologies.

Comment: We received many
comments requesting that we expand
the definition of “backup systems and
supports” to include other approaches,
such as written backup plans, action
plans such as calling emergency
agencies or personal emergency
contacts, contacting other systems that
support individuals in identifying
backup attendant care providers when
regularly scheduled attendants are
unavailable, or other necessary planning
to deal with a variety of possible
situations which require additional
services or supports. The commenters
also added that backup systems should
apply to all service models, stating that
although backup systems are most often
considered in the context of self-
directed services they also apply to
services and supports delivered through
an agency-provider model.

Response: We agree with the
commenters that backup systems and
supports may include approaches in
addition to electronic devices. This
belief is supported by the inclusion in
the definition described in the proposed
rule of allowing people to be included
as backup supports. Additionally, we
agree that each individual, regardless of
service delivery model, should have a
backup plan to address how
emergencies and unplanned events
affecting the continuity of services will
be handled. This belief is supported in
the requirement of backup strategies as
a measure of risk mitigation included in
the person-centered service plan, which
is required for all CFC participants
regardless of service delivery model. We

are modifying the requirements of the
person-centered service plan to remove
the “as needed” language, to indicate
that all individuals should have an
individualized backup plan.

Comment: One commenter noted that
the rule requires backup systems be
made available but excludes assistive
technology devices and assistive
technology services.

Response: Section 1915(k)(1)(C)(iii) of
the Act indicates that assistive
technology devices and assistive
technology services are excluded, other
than those under section
1915(k)(1)(B)(ii) of the Act. This
authorizes the coverage of such devices
and services when used as part of a
backup system or mechanism to ensure
continuity of services and supports.

Comment: One commenter asked that
CMS clarify in both the preamble and
regulatory text, whether cell phones,
hand-held communication devices such
as smartphones, and computers that
allow participants to communicate with
providers of home and community-
based attendant services would be
allowable expenditures. Another
commenter recommended the definition
include language explicitly stating that
smartphones and more generally, any
useful emerging applications or
technologies which will become
available, are allowable.

Response: We do not believe it is
necessary to mention specific types of
technology. To allow for the inclusion
of future developments, we will replace
the term “pager” with “an array of
available technologies.” We believe the
broad definition will support the
inclusion of technological advances as
they are developed.

Comment: One commenter requested
clarification regarding the
circumstances in which it would be
appropriate for a State to reimburse
expenditures for CFC services furnished
by a person who is an identified backup
support. The commenter also requested
that CMS provide guidance on what
back up support services a person can
provide.

Response: The State may reimburse
for any CFC service identified on the
approved person-centered service plan,
including those provided by a backup
support person. However, the backup
support person would need to be
recognized by the State as an
appropriate provider of CFC services
and supports, for the State to reimburse
those expenditures.

Comment: One commenter requested
clarification regarding how the
definition of “*health-related tasks” as
tasks that can be delegated or assigned
by licensed professionals might interact

with a State’s statutory exemption from
the Nurse Practice Act delegation
requirements for health maintenance
activities under a self-directed model.
Specifically, the commenter questioned
if the State is required to conform to the
delegation expectation as defined.
Another commenter suggested the
definition for “health-related tasks”
should include tasks that are exempted
from State law and/or licensure
requirements.

Response: The definition of “health-
related tasks” specifies that tasks
delegated or assigned by licensed
professionals may be provided under
CFC as long as the task being delegated
is done in accordance with the State law
governing the licensed professional
delegating the task. Recognizing the
variance among State laws governing
the specific tasks licensed health-care
professionals may delegate, we do not
believe we should impose requirements
that could cause a licensed professional
to be out of compliance with the State
law in which they provide services. We
do acknowledge that this State variance
will lead to a varied scope of activities
meeting the definition of “health-related
tasks.”

Comment: One commenter questioned
if a State can offer more than one self-
directed option under different
authorities of section 1915 of the Act
where an item of specific difference is
the delegation requirement.

Response: In addition to the section
1915(k) authority, self-directed services
may be provided under other section
1915 authorities such as the section
1915(c) HCBS waiver authority, section
1915(j) Self-directed Personal
Assistance Services Program State Plan
Option, and section 1915(i) HCBS Plan
Option. Each of these authorities has its
own regulatory requirements that must
be met, and each may be operated
simultaneously with CFC as part of a
State’s Medicaid program. However, the
6 percent additional FMAP only
pertains to services authorized under
CFC.

Comment: One commenter requested
clarification as to whether the definition
of “individual’s representative” would
allow a State to select a self-direction
model that limits direction by
representatives, for example, to parents
of minor children.

Response: Section 1915(k)(1)(A)({1v)(II)
of the Act requires that services are
controlled, to the maximum extent
possible, by the individual or where
appropriate, the individual’s
representative. It is an expectation that
this control exists regardless of whether
the individual is personally able and
has chosen to make his or her own
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decisions and direct his or her own
services and supports, is represented by
someone such as a guardian or parent
who is authorized to make decisions for
him or her under the laws of the State,
or has selected or appointed a
representative. This is true regardless of
the service delivery model. The State
may not place a limit on this statutory
requirement.

Comment: Many commenters
suggested the definition of “individual’s
representative” explicitly include
spouse and partner. The commenters
also suggested the definition specify
that an authorized individual is
someone who has been designated by
the participant or family to represent the
participant to the extent the participant
wishes. One commenter requested the
definition include paid and unpaid
individuals chosen by the individual or
family. One commenter requested the
language be clear that the designation
made by the individual does not require
a formal process (such as guardianship).
One commenter requested that we
revise the definition of “individual’s
representative” to include a broad
definition of “family”’ that recognizes a
same-sex partner or a child of a partner
as members of the individual’s family.
The commenter also requested the rule
use the Office of Personnel
Management’s definition of “family
member.”

Response: In defining the term
“individual’s representative” we are
aware that States have a variety of laws
regarding selection, appointment,
designation, or recognition of surrogate
decision-makers with respect to
personal, financial, and health care
matters. We are not requiring a formal
process for the appointment of an
authorized representative for the
purposes of CFC, but are aware that
States may have procedures and
requirements that may apply. We do not
agree with the suggestions to amend the
definition further to list specific
relationships an individual may have, as
we believe this could be inconsistent
with the laws of the State, or overly
prescriptive on an issue that is deeply
personal and highly individualized. We
believe the definition we proposed is
broad enough to allow individuals the
opportunity to exercise maximum
choice with respect to the individual
who will act as their representative. In
some instances, the individual’s
representative under State law would
have the authority to designate another
individual as the representative for the
purpose of participating in the planning
and direction of services and supports
under CFC. We expect the State to
recognize the representative chosen by

the individual if that choice is not
inconsistent with State laws unless the
State is aware of and can document
through evidence that the representative
is not acting in the best interest of the
individual or is unable to perform the
required functions. To reduce
redundancy throughout the regulatory
language, we are adding a definition for
the term “individual” to mean the
eligible individual and, if applicable,
the individual’s representative.

We are not requiring in this rule that
an authorized representative be chosen
using a formal process, such as a court-
appointed guardian, or the execution of
a Power of Attorney. The authorized
representative may be any person an
individual chooses to assist him or her
in making decisions regarding his or her
care unless that choice is prohibited by
State law. We also note that §435.908
provides that the single State Medicaid
agency must allow an individual of the
applicant’s choice to accompany, assist
and represent the application in the
Medicaid eligibility application or
renewal process. The individual
assisting in the Medicaid application or
renewal process need not be the same
individual chosen in connection with
the provision of services under section
1915(k) of the Act.

Comment: Many commenters
requested the rule specify that the
authorization of an individual’s
representative should be in writing or in
some other verifiable manner. The
commenters expressed concern that
someone may say they are the
authorized representative when they are
not. The commenters believe a written
authorization is necessary to assure a
purposeful and clear authorization, as
well as to eliminate confusion if several
individuals state that they represent a
person with a disability.

Response: We agree with the
commenters that a written authorization
is generally an appropriate safeguard to
ensure individuals have an active role
in electing a representative of their
choice. Accordingly, we have revised
the definition of individual
representative as follows: ““a parent,
family member, guardian, advocate, or
other authorized representative of the
individual with written authorization,
when feasible, by the individual to serve
as a representative.” We note that a legal
guardian would not need to obtain
written authorization by the individual
to serve as a representative. Likewise, it
is not practical to require a minor child
to provide written authorization for a
parent to serve as a representative.
States must have methods in place to
ensure the individual was maximally
involved in the choice of his or her

representative, particularly in instances
in which the individual is unable to
provide written authorization.

Comment: One commenter questioned
if an individual’s representative
assisting the individual to self-direct
and manage their services can be paid
as part of the service plan.

Response: Individuals acting as a
representative are not paid to do so.
Individuals acting as a representative
also should not be a paid caregiver of an
individual receiving CFC services and
supports. This arrangement was
prohibited in the section 1915(j)
regulation, to avoid a conflict of interest.
We are modifying the definition of
“Individual’s representative” to
continue this prohibition.

Comment: One commenter indicated
that the proposed language broadens the
definition of IADLS from the definition
in the SMM. The commenter
recommends the rule use the SMM
definition, and added that if we do not
align the definition with the SMM, we
clarify what is meant by “‘traveling
around and participating in the
community.”

Response: We defined IADLs from the
language used in section 1915(k)(6)(F) of
the Act. We believe ‘““traveling around
and participating in the community”
alludes to the premise that CFC services
and supports should facilitate an
individual’s desire to be fully integrated
into their community and not limit the
provision of services to an individual’s
residence.

Comment: One commenter suggested
the definition for IADLs include
activities such as work life, parenting
and basic home maintenance.

Response: We appreciate the
commenter’s suggestion, however, since
the IADL definition includes the
language, “‘but is not limited to”” which
allows for the inclusion of additional
activities determined appropriate for the
individual, we do not agree that a
change to the definition is needed.

Comment: One commenter stated that
the definition of IADLs includes the
phrase “but not limited to”” and asked
if States be allowed to define these
terms more expansively by adding
activities to the definitions.

Response: Through the SPA process,
States have the flexibility to propose
additional services to be included as
components of IADLs.

Comment: One commenter requested
confirmation that since the definition of
IADLs include managing finances, the
financial management services defined
at §441.545(b)(1) can be included as an
IADL. The commenter also adds that if
these activities are permissible IADLs,
then it is a required service under
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§441.520(a)(1) and (2), meaning that
States must provide them.

Response: Managing finances as an
IADL activity pertains to assisting an
individual with the management of
personal finances. We believe such
assistance is beyond the scope of the
financial management activities defined
at §441.545(b)(1) which is for the
exclusive purpose of assisting an
individual to ensure CFC service budget
compliance with regulatory
requirements, and is only for those
individuals in a “‘self-directed model
with service budget” delivery system.

Comment: One commenter stated the
definition for “other models” is not
clear. The commenter asked for
clarification as to whether States whose
self-direction model recognizes the
consumer as the employer, with the
authority to hire and terminate
employees, and makes available
consumer and attendant care provider
training opportunities, would meet the
definition of “other models.”

Response: Section 1915(k)(6)(C)(ii) of
the Act defines other models as methods
other than an agency-provider model,
for the provision of consumer controlled
services and supports. Such models may
include the provision of vouchers,
direct cash payments, or use of a fiscal
agent to assist in obtaining services.
Under the “Service Models” section of
the preamble, we interpreted “other
models” to mean “self-directed model
with service budget.” We further
described self-directed model with
service budget in § 441.545(b)(1), (b)(2)
and (b)(3). Based upon the commenter’s
information, it is difficult for us to
determine if the model described would
meet an agency-provider model or the
self-directed model with service budget.
We recognize that States utilize various
models to provide individuals with
different levels of self-direction to
receive personal attendant services. It is
possible for States to use existing
models under either category, as long as
the models meet the requirements of
§441.545.

To eliminate any confusion, we are
adding a definition of “Self-directed
model with service budget” to mean
“methods of providing self-directed
services and supports using an
individualized service budget. Such
models may include the provision of
vouchers, direct cash payments and/or
the use of a fiscal agent to assist in
obtaining services.”

To permit States to propose additional
service delivery models not envisioned
in this regulation, we will amend the
definition of “other models” to mean
“methods other than an agency-provider
model or the self-directed model with

service budget, for the provision of self-
directed services and supports, as
approved by CMS.” We will work with
States through the SPA review process
to review proposed models.

Comment: One commenter requested
the regulation provide a definition for
the term “vouchers.”

Response: For the purpose of CFC,
vouchers are given a specific monetary
value to be used for a specific good or
service. They are used in various forms,
such as tokens, or tickets. We believe
the use of vouchers is common among
State programs and the form varies
greatly. We believe the term ‘“voucher”
should be defined by the State if they
elect to use this structure.

Comment: Several commenters shared
their support of the “self-directed”
definition included in the rule. One
commenter recommended the definition
of “self-directed”” should specifically
say that the individual or representative
has control to hire, train, supervise,
schedule, determine duties, and fire the
attendant care provider.

Response: The definition reflects the
language at section 1915(k)(6)(B) of the
Act. However, we agree with the
commenter the definition should
include the specific tasks an individual
should have authority to do when self-
directing CFC services. Therefore, we
have revised the definition to say: “Self-
directed means a consumer controlled
method of selecting and providing
services and supports that allow the
individual maximum control of the
home and community-based attendant
services supports, with the individual
acting as the employer of record with
necessary supports to perform that
function, or the individual having a
significant and meaningful role in the
management of a provider of service
when the agency-provider model is
utilized. Individuals exercise as much
control as desired to select, train,
supervise, schedule, determine duties,
and dismiss the attendant care
provider.”

Upon consideration of the public
comments received, we are finalizing
§441.505 with revision to the definition
of “individual” to incorporate the
individual’s representative as
applicable, to add the definition of
“Self-directed model with service
budget” and to modify the definitions of
“agency-provider model”, “backup
systems and supports”, “individual’s
representative”, “‘other models” and
“self-directed.”

D. Eligibility (§ 441.510)

Section 1915(k)(1) of the Act requires
that to receive services under CFC,
individuals must be eligible for

Medicaid under an eligibility group
covered by the State plan. This section
does not create a new eligibility group
but rather a new benefit option.
Individuals who are not eligible for
Medicaid under a group covered under
the State Medicaid plan are not eligible
for the CFC, even if they otherwise meet
the requirements for the option. The
proposed rule interpreted the statute as
providing that individuals eligible
under the State Medicaid plan whose
income does not exceed 150 percent of
the FPL are eligible for CFC without
requiring a determination of
institutional level of care. In
determining whether the 150 percent of
the FPL requirement is met, the regular
rules for determining income eligibility
for the individual’s eligibility group
under the State plan apply, including
any income disregards used by the State
for that group under section 1902(r)(2)
of the Act. We proposed that
individuals eligible under the State
Medicaid plan whose income is greater
than 150 percent of the FPL are eligible
for CFC if it has been determined such
individuals need the level of care
required under the State Medicaid plan
for coverage of institutional services.
Specifically, we proposed that States
must determine that, but for the
provision of the home and community-
based attendant services and supports,
the individual would require the level
of care provided in a hospital, a nursing
facility, intermediate care facility for the
mentally retarded or an institution for
mental diseases, the cost of which
would be reimbursed under the State
plan. Additionally, we proposed that
individuals who are eligible for
Medicaid under the special home and
community-based waiver eligibility
group defined at section
1902(a)(10)(A)(i1)(VI) of the Act could be
eligible to receive CFC services. We
stated that these individuals would have
to receive at least one section 1915(c)
home and community-based waiver
service per month. As we interpreted
the statute in the proposed rule, the
need for a level of care determination
would be directly related to an
individual’s income level in section
1915(k)(1) of the Act. Thus we proposed
to require an annual verification of
income for all individuals receiving
services under the section 1915(k) State
plan option. We proposed to implement
this requirement at § 441.510.
Comment: We received many
comments both in support and
opposition of the proposed language
specifying the institutional level of care
requirement. Two commenters
supported the proposed eligibility
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language because they believe it gives
States the opportunity to prevent or
delay institutional care, and that
providing better integration and
coordination of services in less costly
settings creates the potential for
significant cost savings. Some of the
commenters believe that by not
requiring all individuals to meet the
standards for an institutional level of
care, States would have the option of
using CFC program funds for less needy
individuals who cost less to serve. One
commenter believes the eligibility
language furthers the spirit of the
Olmstead decision. Several commenters
indicated that some States use nursing
facility level of care assessments that do
not consider the cognitive impairments
of individuals, such as those with
traumatic brain injury or Alzheimer’s
Disease and that these individuals may
not be able to conduct ADLs without
cuing or compensatory strategies.
Several commenters supported the
provision specifying that the
institutional level of care standard
should only be applied to individuals
with incomes above 150 percent of the
FPL, and such a limiting requirement
should not be applied to individuals
with incomes at or below 150 percent.
One commenter indicated that this
population is especially vulnerable,
with the poorest health status and the
least resources to pay for services and
supports. Some commenters expressed
concern with the requirement that the
level of care determination only applies
to individuals whose income is above
150 percent FPL. Commenters indicated
that section 1915(k) of the Act is based
upon the Community Choice Act
[legislation introduced in the 110th
(H.R. 1621/S. 799) and 111th (H.R.
1670/S. 683) Congress, but not enacted]
which required all eligible individuals
to have an institutional level of care.
The commenters believe that requiring
States to serve individuals with both
institutional and non-institutional care
needs could have the unintended effect
of driving up the cost of implementing
this program, and expressed concern
that this will be a major deterrent for
States to elect CFC.

While many of the commenters
acknowledged the statutory language is
confusing, these commenters believe the
interpretation provided in the regulation
does not reflect Congressional intent.
They indicated that the intent of the
provision was to make CFC available
only to individuals requiring an
institutional level of care with the goal
of deterring institutionalization or
encouraging transitions for
institutionalized individuals back to the

community. Some commenters
provided legislative history to support
this conclusion. The commenters
indicated the income eligibility was
intended to match the State’s income
eligibility for institutional placement,
stating that 150 percent of the poverty
line is established as a baseline for all
States, but if a State allows a higher
income level for nursing facility services
then the higher income eligibility is
what applies. The commenters
indicated that the intent was to assure
that if an individual could be income
eligible for institutional placement then
the individual would be income eligible
for this benefit. The commenters believe
this interpretation is underscored by the
requirement in the statute that
individuals be given a choice to receive
the transitional services, described in
section 1915(k)(1)(D)(i) of the Act,
which only applies to the population
who would be otherwise eligible for
institutional placement.

One commenter requested we not
apply an institutional level of care to
anyone. Another commenter believes
the requirement for individuals with
incomes above 150 percent of the FPL
to meet a nursing facility level of care
is more restrictive than some State’s
existing financial criteria for some
eligibility groups (for example, working
disabled). Because of this, the
commenter believes that many
individuals eligible for State plan
services would not be eligible for CFC.
The commenter requested we reconsider
requiring individuals to meet a nursing
facility level of care so that those who
are in need are not left out.

Some commenters recommended the
rule be amended to require States to
limit eligibility to individuals with
income of up to 300 percent of the
maximum Federal SSI benefit and an
institutional level of care need. The
commenters suggested that only after a
State addresses this eligibility group,
may a State opt to expand the eligibility
to serve lower income persons who do
not have an institutional level of care
need. Furthermore, the commenters
recommended amending the regulation
to allow States the option to only cover
individuals who have an institutional
level of care need.

Several commenters requested
clarification on the flexibility States
have to limit who can receive CFC
services. Several commenters expressed
concern that States should not be
allowed to establish a CFC program that
only serves low income individuals who
do not have to meet an institutional
level of care.

One commenter indicated the
eligibility language in §441.510(b)(2)

appears to be inconsistent with the
eligibility language in the “Background”
section. The commenter stated that
being eligible for nursing facility
services in Medicaid differs from
requiring an institutional level of care.
For example, an individual with a
developmental disability may require an
institutional level of care at an ICF/MR,
but that individual would not be eligible
for nursing facility services. The
commenter recommended the regulation
expressly state that an individual must
be eligible for nursing facility services
or require an institutional level of care.
Another commenter requested
clarification around the institutional
level provided in an institution for
mental diseases (IMD). The commenter
stated that IMDs are a payment
exclusion, not a facility type, service or
level of intensity.

One commenter indicated that it
appears that the first reference to
eligibility for NF services may be
redundant in §441.510(b)(2), and
requests we remove or provide
clarification as to its purpose.

Response: The statute specifically sets
forth the eligibility requirements for
CFC. In our proposed rule, we
interpreted the statute based on reading
the clause “* * * and with respect to
whom there has been a determination
that, but for the provision of such
services, the individuals would require
the level of care provided in a hospital,
a nursing facility, an intermediate care
facility for the mentally retarded, or an
institution for mental diseases * * *” to
pertain only to the phrase immediately
preceding it, which describes
individuals with incomes greater than
150 percent of the poverty line.
However, based on many comments,
including those from the Congressional
sponsors of CFC and from advocacy
groups from the disability community,
we have reconsidered the interpretation
of the statute discussed in the proposed
rule. We believe that the language,
purpose, and history of the statute
require a different interpretation.
Commenters outlined the detailed
historical efforts to have similar
legislation passed since the 105th
Congress and cited statements made
during the 111th Congress’ health
reform debate, that the intent of section
1915(k) is to develop a program that
improves access to community-based
alternatives for individuals requiring
services at an institutional level of care.
Thus, the requirement in section
1915(k)(1) of the Act that the individual
require an institutional level of care
should be read as an independent
requirement, and not as a requirement
that modifies only the higher income
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level. After careful review and
consideration of the comments, we
agree that section 1915(k)(1) of the Act
should be read to require that an
institutional level of care determination
apply to all individuals who would be
eligible for community-based attendant
services and supports. Thus, we are
issuing this interpretive rule to clarify
that under the statute the institutional
level of care requirement applies to
those described earlier in the paragraph
whose income does not exceed 150
percent of the poverty line, as well as to
those with higher incomes. For
individuals whose income is above 150
percent of the FPL, the individual must
be part of an eligibility group that
provides access to the nursing facility
benefit.

We are revising § 441.510 to state that,
regardless of income, for individuals to
receive CFC services, it must be
determined, on an annual basis, that but
for the provision of CFC services, the
individual would meet an institutional
level of care. We are also revising
§441.510 to allow States, at their
option, to waive the annual level of care
requirement if the State, or designee,
determines that there is no reasonable
expectation of improvement or
significant change in the participant’s
condition because of the severity of a
chronic condition or the degree of
impairment of functional capacity.
Lastly, we acknowledge the confusion
created by using the term “level of care
furnished in an IMD”. We are revising
§441.510 to specify that this means a
level of care furnished in “an institution
providing psychiatric services for
individuals under age 21" and “an
institution for mental diseases for
individuals 65 or over”. This
clarification is now expressed at
§441.510(d).

Comment: One commenter questioned
whether CFC is an entitlement program.

Response: The CFC program is an
optional service available under the
Medicaid program. States have the
choice of whether to include this service
in their Medicaid State plan. As an
optional service, States also have the
flexibility of offering this service to
individuals qualifying for Medicaid
under the categorically needy group
only, or to both the categorically and the
medically needy under the Medicaid
State plan. Once the service is offered
under a State plan, all eligible
individuals who qualify for the service
must be provided the care.

Comment: We received many
comments requesting clarification on
whether CFC established a new
eligibility group. Several commenters
specifically requested that we allow

States, at their discretion, to make the
CFC population a separate categorical
population for the purposes of
automatically qualifying for Medicaid.
The commenters stated this would
allow people in need of CFC services to
qualify for Medicaid in the same way
individuals qualify for nursing facility
services, HCBS waiver services, and
HCBS State plan (section 1915(i))
services. The commenters believe the
proposed regulation’s language for
access to CFC is more limited. The
commenters do not believe that the
Congress intended the eligibility
pathways to CFC to be inferior to the
pathways of other similar services and
programs. Additionally, commenters
noted that a separate CFC eligibility
category is needed to allow individuals
who could qualify for Medicaid in the
medically needy category to receive CFC
services in States that do not provide
State plan services to the medically
needy eligibility category. Another
commenter believes the statutory
language authorizes eligibility for a
special-income level categorical
population. Specifically the commenter
believes the following statutory
language “individuals who are eligible
for medical assistance under the State
plan whose income does not exceed 150
percent of the poverty line, or, if greater,
the income level applicable for an
individual who has been determined to
require institutional care” is a clear
reference to the special income level
categorical populations authorized by
42 U.S.C. § 1396a(a)(10)(A)(ii)(V) and
(VI) (relating to institutionalized
individuals and HCBS waiver
recipients, respectively). The
commenter believes this language
demonstrated Congressional intent to
allow States to make the CFC benefit
available to individuals with incomes
up to 300 percent of the Federal SSI
benefit rate, the same way that States
may make nursing facility services,
HCBS waiver services, and HCBS State
plan benefit services available to them.
In addition to the CFC statutory
language, the commenter believes that
the statutory language in the Deficit
Reduction Act and the Affordable Care
Act show that the Congress intended to
create a new, income-based categorical
eligibility population for HCBS State
plan and CFC beneficiaries. The
commenter believes that failure to create
a separate categorical eligibility for CFC
would result in unfair outcomes for
beneficiaries. The commenter believes
CMS has discretion to authorize
separate eligibility categories. Another
commenter requests clarification of the
meaning of “‘eligible for medical

assistance under the State plan” with
regard to States that have opted to use
the special income standard at section
1902(a)(10)(A)(i1)(V) of the Act for
institutionalized individuals. The
commenter believes the CFC statute and
the proposed regulation would prohibit
access by those who would only be
eligible for Medicaid by virtue of
residing in a medical institution.

Response: Section 1915(k) of the Act
did not amend section 1902(a)(10) of the
Act to the establish a new eligibility
group of individuals receiving 1915(k)
services. Section 1915(k) of the Act
created new pathways for Medicaid
eligible individuals to receive home and
community-based attendant services
and supports. To receive services under
1915(k), individuals must be eligible for
medical assistance under the State’s
Medicaid plan, must meet an
institutional level of care, and be in an
eligibility group under the State plan
that includes nursing facility services. If
the individual is in an eligibility group
under the State plan that does not
provide coverage of nursing facility
services, the individual must have
income that is at or below 150 percent
of the federal poverty line.

Comment: One commenter believes
that individuals must only be eligible
for section 1915(c) HCBS waivers or
section 1115 demonstrations, rather
than be enrolled and receiving waiver
services, to be eligible for CFC.

Response: Section 1915(k)(1) of the
Act provides that individuals must be
eligible for Medicaid under an eligibility
group covered by the State plan. As
noted above, to be eligible for Medicaid
under the special HCBS waiver group,
individuals must receive at least one
section 1915(c) waiver service per
month.

Comment: One commenter requested
with regard to §441.510(b)(3), we
confirm that there is not an eligibility
group specific to waiver programs, but
that section 1902(a)(10)(A)(ii)(V) of the
Act allows individuals in institutions to
be eligible under the 300 percent
Special Income Group and section
1902(a)(10)(A)(ii)(VI) of the Act allows
for application of the 300 percent
Special Income Group to those
individuals receiving HCBS as an
alternative to institutional care.

Response: We included the reference
to the special income group in the CFC
regulation to highlight that States may
offer section 1915(k) services to
individuals who qualify for Medical
assistance under the special home and
community-based waiver eligibility
group defined at section
1902(a)(10)(A)(ii)(VI) of the Act and
who receive at least one home and
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community-based waiver service per
month. The special income group is an
example of an eligibility group States
may cover under the special home and
community-based waiver group. It is our
intent to permit people in section
1915(c) home and community-based
waiver programs to receive section
1915(k) services also. We are moving
this language to § 441.510(e), removing
paragraph (b)(3), and making a technical
correction to replace the term
“Medicaid assistance” with “medical
assistance.”

Comment: One commenter requested
we clarify whether an individual
qualifying for Medicaid under the
Family and Children’s and Medicare
savings eligibility categories are eligible
to receive CFC services.

Response: Individuals must be
eligible for Medicaid under an eligibility
group covered by the State plan. If these
are eligibility groups the State covers
under its Medicaid State plan, they
could be eligible to receive services
under CFC as long as the individuals
meet all other eligibility criteria.
However, we note that Medicare
beneficiaries eligible for Medicaid only
for Medicare cost-sharing, such as
Qualified Medicare Beneficiaries, would
not be eligible for CFC services unless
they are eligible for full Medicaid
benefits under another State plan group.

Comment: Some commenters
requested we clarify whether a State is
required to cover all of the income
levels defined at §441.510 or whether a
State could limit eligibility to only one
or two of the income levels. One
commenter questioned if a State could
exclude State plan individuals
qualifying under the medically needy
group from receiving CFC services.

Response: If an individual is eligible
for medical assistance under the State
plan, meets an institutional level of
care; and is part of an eligibility group
with access to the nursing facility
benefit (or if part of an eligibility group
without access to the nursing facility
benefit with an income at or below 150
percent FPL) then the State must allow
the provision of CFC services if the State
elects to include the CFC state option as
part of its State plan. Please note that
CFC is an optional service, therefore, as
with any other optional service
available under the State plan, it is at
the State’s discretion to provide these
services to the medically needy group in
addition to the categorically eligible
group.

Comment: Some commenters
questioned if a State has the flexibility
to limit CFC recipients to their current
FPL or whether they would have to
expand to 150 percent FPL. Another

commenter questioned if a State could
impose stricter eligibility than 150
percent of the FPL.

Response: Section 1915(k) of the Act
does not permit States to increase
income standards or to impose stricter
income standards for covered eligibility
groups. If the income standard for a
covered group is less than 150 percent
of the FPL, States may not increase it or
decrease it for individuals who will
receive CFC services.

Comment: One commenter requested
clarification regarding eligibility groups
that are automatically eligible for
Medicaid without regard to income, and
the application of the 150 percent limit
above which institutional level of care
is required. For example, some States
provide eligibility without an income
test to children eligible for foster care or
adoption assistance, women receiving
treatment for breast or cervical cancer,
and individuals with section 1619(a) or
(b) status. The commenter requests
clarification as to whether States are
required to identify income for these
groups to determine eligibility for CFC
services, or whether States should
assume that all individuals in these
“automatic” categories are eligible,
regardless of level of care status.

Response: As indicated above, we
have revised the regulation to require all
individuals receiving CFC services to
meet an institutional level of care.
Individuals who meet the eligibility
requirements for a Medicaid group for
which the State provides full State plan
services may receive CFC services if: (a)
They satisfy the institutional level of
care requirement; and (b) they are in an
eligibility group that includes nursing
facility services under the State plan, or,
if their eligibility group does not
include nursing facility services under
the State plan, their income is at or
below 150 percent of the FPL.

Comment: One commenter requested
clarification on what is considered a
“special population.”

Response: We did not use the term
“special population” in the preamble or
regulatory text. If the commenter is
referring to our reference to the “special
home and community-based waiver
eligibility” group defined at section
1902(a)(10)(A)(ii)(VI) of the Act and our
use of the term ““special income level
group”’, we are referring to individuals
eligible for Medicaid through meeting
the eligibility for HCBS waivers services
under institutional rules.

Comment: One commenter questioned
how an individual’s assets are
considered in determining financial
eligibility for the CFC option.

Response: An individual receiving
services under the CFC option must be

eligible for Medicaid under the State
plan. Therefore, the State’s usual
Medicaid eligibility rules would
determine whether and how the
individual’s assets are counted in
determining eligibility for Medicaid.
This may vary from group to group.
There are no additional special CFC
rules regarding assets.

Comment: Several commenters
recommended the regulation allow
individuals who would qualify for
Medicaid under the medically needy
eligibility group to qualify in the low-
income category. The commenters
believe individuals with income over
150 percent FPL in the medically needy
group should be included in the low-
income group because the medically
needy group is required to spend down
to 75 percent of FPL to qualify for
Medicaid. The commenters believe it
would be costly and administratively
burdensome for States to implement two
sets of eligibility criteria for CFC.
Several commenters indicated that as
written, the proposed rules potentially
exclude individuals who would
otherwise qualify for a Medicaid-funded
nursing facility placement because their
gross income would be too high. The
commenters recommend the regulation
be revised to have language clarifying
that individuals who may spend down
to Medicaid eligibility under the
medically needy category would also be
eligible for the CFC benefit.

Response: The rule does not preclude
States from providing 1915(k) services
to individuals who are Medicaid eligible
as medically needy. If a State covers the
medically needy eligibility group under
its State plan, the State can elect to
provide section 1915(k) services to the
medically needy. In determining
Medicaid eligibility for medically needy
individuals receiving section 1915(k)
services, the State must use the same
income and resource methodologies
approved under its State plan (for the
medically needy), including spend
down and any methodologies approved
under section 1902(r)(2) of the Act.

Comment: One commenter
recommends paragraph § 441.510(c) be
amended to add language articulating
that the regular rules for determining
income eligibility for an individual’s
eligibility group under the State plan
apply when determining whether the
individual’s income is below 150
percent of FPL.

Response: We agree with the
recommendation made by the
commenter and will revise this
provision accordingly.

Comment: One commenter indicated
that cash payments to purchase personal
attendant services or used to purchase
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services that substitute for human
assistance should not be counted as
income or resources when determining
eligibility for public benefit programs or
income tax purposes. The commenter
indicated that problems could arise if
the cash benefit is treated as income,
that when added to the individual’s
actual income would disqualify the
individual from the public benefit
programs.

Response: Disbursement of cash to
individuals in accordance with
§441.545(b)(2) is for the sole purpose of
purchasing program approved services
and supports identified in an
individual’s person centered service
plan. Therefore, for the purpose of
determining an individual’s Medicaid
eligibility, receipt of such monies
should not be considered income, nor
should it have any effect on an
individual’s eligibility for Medicaid.
Determining the treatment of income for
the income tax purposes is beyond the
scope of this rule, as such, we do not
have the authority to opine on tax
related issues.

Comment: Many commenters
recommended the regulation be
modified to explicitly address the
Affordable Care Act’s modification to
the spousal impoverishment statute that
goes into effect January 1, 2014. The
commenters expressed concern that if
CFC is limited strictly to individuals
who qualify under an eligibility group
covered under the State plan before they
may receive coverage for the benefit, the
community spouse resource allowance
will be meaningless for most CFC
beneficiaries, because most CFC
beneficiaries will have been screened
against the more limited “couple”
resource standard applicable to the
category under which they originally
qualified. Additionally, commenters
requested the full spousal
impoverishment protection be extended.

Response: The rule does not need to
be modified to reflect section 2404 of
the Affordable Care Act because
eligibility for the CFC services hinges on
independent eligibility under an
eligibility group in the State’s plan.
Guidance on section 2404 of the
Affordable Care Act is outside the scope
of this regulation.

Comment: One commenter stated that
the eligibility criteria included in the
regulation does not include a needs
assessment element. The commenter
believes that CFC services and supports
are not medical and as such it is not
appropriate for a State to set “medical
necessity” criteria to establish who can
receive CFC services. The commenter
recommends CMS consider adding a
new eligibility element to specifically

assess an individual’s need for attendant
services.

Response: We disagree with the
commenter. Section 441.535 requires an
assessment of functional need for each
individual receiving CFC services. The
information gathered in the assessment
must support the determination that an
individual requires CFC services.

Comment: One commenter requested
the regulation clarify whether both non-
institutional and institutional
individuals must be served.

Response: Although the eligibility
criteria require individuals to meet an
institutional level of care, services are
only available to individuals residing in
a home and community-based setting.
Recognizing the purpose of these
services includes providing individuals
living in institutions the opportunity to
transition to a home and community-
based setting, we understand that
individuals may be residing in an
institution during the assessment
process of the program. However, CFC
may not be provided until the
individual is residing in the community,
with the exception of transitional
services.

Comment: A few commenters
recommended revising the regulation to
add a paragraph to § 441.510, clarifying
that the CFC option is not mutually
exclusive and can be provided to
eligible Medicaid enrollees in the State
who are receiving other non-CFC
services and supports under another
waiver program. Specifically, the
commenters recommend that a
paragraph (d) should be added to
§441.510 providing that “Individuals
receiving services through CFC will not
be precluded from receiving other home
and community-based long term care
services through other waiver or State
plan authorities.”

Response: We agree with the
commenter and have included the
recommended language in a new
paragraph (e).

Comment: Several commenters
requested we clarify whether States
have the flexibility to establish medical
or functional eligibility criteria. One
commenter asked if a State can impose
the same functional eligibility
requirements that exist for a State’s
personal care State plan option. Several
other commenters requested we allow
States to establish medical eligibility
criteria that would limit eligibility for
the program to individuals who have an
institutional level of care, regardless of
their income. The commenters believe
that without this clarification, States
could perceive the option as too
expensive to adopt if they have to serve
both non-institutional and institutional

level beneficiaries. Alternatively, one
commenter recommended the
regulations require that any medical or
functional criteria States establish for
CFC not be more restrictive than the
State’s nursing facility or other
institutional level of care requirements.

Response: As indicated in an earlier
response, we are interpreting the statute
to include a requirement that States
make determinations for all individuals
receiving CFC services that an
institutional level of care would be
required but for the provision of home
and community-based services.

Comment: One commenter supports
the eligibility and statewideness
requirements in the regulation,
indicating that this will prevent States
from limiting services to a numeric
amount or to a geographic area, with the
result being increased access to home
and community-based services by those
in need. The commenter stated that
States still have flexibility to set medical
necessity. The commenter requested
CMS monitor State efforts to educate all
beneficiaries of the program, expressing
concern that States may tailor public
relations activities, such as limiting
outreach efforts, to certain geographic
areas of the State.

Response: States must offer CFC
services on a statewide basis. As
indicated in an earlier response, all
individuals must meet an institutional
level of care to receive CFC services.
Thus, there is no need for States to
establish separate medical necessity
criteria, for the purpose of determining
who may receive CFC services.

Comment: Some commenters
recommended the rule be amended to
require States to limit eligibility to
individuals with income of up to 300
percent of the maximum Federal SSI
benefit and an institutional level of care
need. The commenters suggested that
only after a State addresses this
eligibility group, may a State opt to
expand the eligibility to serve lower
income persons who do not have an
institutional level of care need.
Furthermore, the commenters
recommended amending the regulation
to allow States the option to only cover
individuals who have an institutional
level of care need.

Response: As we have stated, we are
setting forth in this final rule our
interpretation that under the statute all
individuals must meet an institutional
level of care to receive CFC services.

Comment: One commenter does not
want the institutional level of care
requirement applied to the special
income group.

Response: The special income group
is an institutional eligibility group.
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Therefore, States must follow the rules
pertaining to the eligibility requirements
for the special income group defined at
section 1902(a)(10)(A)(@1i)(V) of the Act,
which includes the requirement that
individuals must meet an institutional
level of care.

Comment: With regard to the special
income group, commenters questioned
if case management or monthly
monitoring would satisfy the
requirement that individuals must
receive at least one home and
community-based waiver service per
month. Additionally, the commenters
requested the language be revised to say
“is receiving at least one home and
community-based waiver service per
month or monthly monitoring.”

Response: The purpose of this
language is to ensure that people in the
special income group maintain their
eligibility for Medicaid, thereby
adhering to the CFC eligibility criteria
that people must be eligible for the State
plan. If monthly monitoring is an
approved waiver service in the State,
this would satisfy the requirement.

Comment: A few commenters
requested clarification on whether
States had to extend CFC services to
individuals in the waiver program. The
commenters recommended revising
§441.510(b)(3) to state “eligible if the
State elects to expand CFC service
coverage to its waiver program.”
Another commenter expressed concern
about the potential overutilization of
services if individuals eligible for
waivers are required to continue to
receive one waiver service to maintain
eligibility for CFC.

Response: Individuals enrolled in
section 1915(c) waivers are eligible to
receive any State plan service.
Individuals in the special home and
community-based waiver group are
required to receive at least one waiver
service per month. Section 1915(k) of
the Act did not change this requirement.
We expect States to implement policies
and procedures to prevent
overutilization and duplication of
services when individuals receive
services through a 1915(c) waiver and
the CFC State plan option.

Comment: We received many
comments both opposed to and in
support of the annual income
requirement set forth in § 441.510. Some
commented on the methods for
verification, such as recommending
“Passive redetermination” and that
income recertification for CFC should
not be more burdensome, for
individuals or for States, than the
existing Medicaid programs.

Response: As explained above, in the
final rule, we are modifying our

regulations to make clear that the 150
percent of FPL income determination
would only be necessary in cases where
an individual is not in a Medicaid
eligibility group under the State plan
that already provides coverage for
nursing facility services. In such cases,
there would need to be an annual
verification of income for the purpose of
determining an individual’s eligibility
for CFC services.

States that employ passive eligibility
re-determination methods for the
purpose of Medicaid eligibility could
continue to do so. Additionally, we
believe it is appropriate for the State to
align this CFC requirement with the
annual recertification process for
Medicaid.

Upon consideration of public
comments received, we are modifying
§441.510, and are issuing an
interpretive rule to clarify the statutory
requirements for eligibility. We are
revising the language in §441.510(b) as
originally proposed. We are clarifying
the statutory requirement that
individuals must be in an eligibility
group under the State plan that includes
nursing facility services. Individuals in
an eligibility group that does not
include such nursing facility services
must have an income at or below 150
percent of the FPL. We added the
language proposed at §441.510(c) to
§441.510(2) with clarification that in
determining whether 150 percent of the
FPL requirement is met, State must
apply the same methodologies as would
apply under their Medicaid State plan,
including the same income disregards in
accordance with section 1902(r)(2) of
the Act. We replaced the language
proposed at § 441.510(c) with the
provision that all individuals meet an
institutional level of care, removing the
term “‘an institution for mental
diseases” and replacing it with “an
institution providing psychiatric
services for individuals under age 21"
and ‘“an institution for mental diseases
for individuals age 65 or over,” and
adding §441.510(c)(1) and (2) to allow
for State administering agencies to
permanently waive the annual level of
care recertification if certain conditions
are met. We have relocated the language
proposed at §441.510(b)(3) to a new
paragraph (d), and removed the term
“Medicaid assistance” and replaced it
with “medical assistance.” We are also
adding a new paragraph (e) to indicate
that receipt of CFC services does not
impact receipt of other long-term care
services provided through other
Medicaid State Plan, waiver, or grant
authorities.

E. Statewideness (§ 441.515)

To reflect the requirement at section
1915(k)(3)(B) of the Act, we proposed
that States must provide CFC services
and supports on a statewide basis, in a
manner that provides such services and
supports in the most integrated setting
appropriate to the individual’s needs,
and without regard to the individual’s
age, type or nature of disability, or the
form of home and community-based
attendant services that the individual
requires to have an independent life.

Comment: Many commenters
supported the provisions under
§441.515. One commenter applauded
CMS for recognizing that people should
receive services and supports based on
their need rather than a predetermined
assumption based on characteristics,
such as age or disability. Several
commenters further emphasized the
ability of this program to enhance State
adherence to the Olmstead decision and
providing services in the most
integrated setting appropriate to the
individual’s needs.

Response: We appreciate the
perspectives these commenters had in
support of this provision of the rule.

Comment: One commenter asked
CMS to clarify how we will define the
“most integrated setting appropriate to
the individual’s needs.”

Response: This requirement is not
defined in the statute and we do not
believe that is it appropriate to define
this phrase in this regulation. Rather, we
expect States implementing CFC to have
meaningful interactions with each
individual electing to receive CFC
services and supports. Through the
assessment of functional need and the
development of the person-centered
service plan, individuals should be
made aware of all living arrangements
available for their consideration. As
indicated below at “Person-centered
service plan” (§ 441.540), a requirement
of the service plan is a description of
these options and a reflection of the
individual’s choice. These protections
represent significant advances in
facilitating individuals’ rights to live in
the most integrated setting appropriate
to their needs. We plan to publish a
separate proposed rule to define home
and community based settings and issue
additional guidance which should
further assist States in these efforts.

Comment: One commenter
recommended that CMS clarify that it is
within the State’s discretion to limit the
amount, duration, and scope of the
required services within CFC.

Response: As indicated in the
responses to questions received in the
“Basis and Scope” (§ 441.500) section of
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the regulation, CFC is an optional
benefit and a State may set limits on the
amount, duration and scope of the
services provided under the option,
consistent with the regulation at
§440.250. However, section
1915(k)(3)(B) of the Act indicates that
the services must be provided on a
statewide basis without regard to the
individual’s age, type or nature of
disability, severity of disability, or the
form of home and community-based
attendant services and supports that the
individual requires to lead an
independent life. There requirements
are reflected at §441.515. A State cannot
set limits on the amount, duration, and
scope based on any elements listed
above.

Comment: A few commenters
indicated that the language in
§441.515(c), “in a manner that provides
the supports that the individual requires
to lead an independent life” is broad.
One commenter suggested removing the
language, but offered the suggestion of
defining such supports in §441.520,
“Required Services,” if the language is
not removed. Another commenter asked
if a State could set reasonable
parameters on the level of support
commitment such as an annual service
budget amount limit or a cap on the
hours of paid care per day.

Response: As noted above, States
maintain the flexibility to set limits on
the amount, duration and scope, except
based on the individual’s age, type or
nature of disability, severity of
disability, or the form of home and
community-based attendant services
and supports that the individual
requires to lead an independent life.
While the majority of the language in
§441.515(c) was taken from the statute,
we realize that making this language
separate from the language in
§441.515(b) could create confusion, so
we are taking this opportunity to
remove §441.515(c) and incorporate its
language in §441.515(b) to more
directly align with the statute.

Comment: One commenter
encouraged CMS to issue guidance or
add language to the regulation to ensure
that CFC is provided to all qualified
applicants in the State regardless of
sexual orientation, gender identity or
expression, or marital status.

Response: Section 441.500(b)
addresses this concern specifying that
CFC is designed to make available
services and supports to eligible
individuals. It is not permissible for a
State to deny the provision of medical
assistance services to eligible
individuals based on sexual orientation,
gender identity or expression, or marital
status. We do not agree that additional

language needs to be added to the
regulation to clarify.

Comment: A few commenters asked
whether States would be afforded the
flexibility to target specific populations.

Response: As noted above, States
electing CFC must provide CFC services
and supports on a statewide basis and
without regard to the individual’s age,
type or nature of disability, severity of
disability or the form of home and
community-based services and supports
that the individual requires to lead an
independent life. This requirement does
not allow States to target any specific
population.

Comment: One commenter requested
clarification regarding the statewide
implementation of the CFC.
Specifically, the commenter asked if
CFC can be implemented throughout the
State incrementally over time or if the
option must be statewide upon
implementation.

Response: If a State chooses to
implement CFC, it must be
implemented on a statewide basis, not
phased-in incrementally throughout the
State.

After consideration of the public
comments, we are revising this section
to remove § 441.515(c) and incorporate
its language in § 441.515(b) to more
directly align with the statute.

F. Included Services (§ 441.520)

We proposed to reflect the
requirements at sections 1915(k)(1)(A)
and (B) of the Act that States electing
CFC must provide:

o Assistance with ADLs, IADLs, and
health-related tasks through hands-on
assistance, supervision, or cueing;

e The acquisition, maintenance and
enhancement of skills necessary for the
individual to accomplish ADLs, IADLs,
and health-related tasks;

¢ Backup systems or mechanisms to
ensure continuity of services and
supports; and

e Voluntary training on how to select,
manage, and dismiss attendants.

We also proposed to require that
States choosing to provide for
permissible services and supports as set
forth at section 1915(k)(1)(D) of the Act,
must offer at a minimum, expenditures
for transition costs such as rent and
utility deposits, first month’s rent and
utilities, bedding, basic kitchen
supplies, and other necessities required
for an individual to transition from a
nursing facility, institution for mental
disease, or ICF/MR to a community-
based home setting where the
individual resides. States choosing to
provide for permissible services and
supports set forth at section
1915(k)(1)(D) of the Act may also

include expenditures that increase
independence or substitute for human
assistance, to the extent that
expenditures would otherwise be made
for human assistance.

Comment: One commenter indicated
that the proposed rule is not clear
regarding whether all services and
supports listed at § 441.520(a) must be
provided to all individuals served under
CFC, and the commenter provided cost
estimates if each potential participant
were provided a pager (including device
and monthly service charges). The
commenters indicated that it would be
cost prohibitive for their State to
provide each participant all the services
and recommended it be made clear that
the services and supports listed in (i)
through (iii) are to be made available
based on parameters indicated in each
State Medicaid plan. For example,
backup systems that include electronic
devices may only be needed by persons
who have high level of care needs,
while persons with greater functioning
across ADLs or IADLs may simply
require advance planning in case their
attendant fails to show up for work.

Response: The “Background” and the
“Provision of the Proposed Rule”
sections both indicated that the services
listed under Required Services must be
made available by States electing CFC.
This does not mean that each and every
individual participating in CFC would
receive each of these services. Each
individual’s needs must be assessed,
and only those required services needed
by the individual must be provided. As
indicated above, States have the
flexibility to decide what backup
systems and supports will be offered in
their CFC programs as long as these
systems will sufficiently meet the needs
of individuals served under CFC.

Comment: One commenter asked if
States could design a CFC program
where each participant may not receive
all of the four required services in
paragraph (a).

Response: All services listed in
§441.520(a) must be made available by
any State that elects the CFC. The
services authorized for individuals must
be based upon their individualized
assessment of functional need.

Comment: One commenter
specifically asked if CFC could be used
to support consumers’ employment
goals.

Response: As indicated at section
1915(k)(1)(C) of the Act, vocational
rehabilitation services under the
Rehabilitation Act of 1973 are
specifically excluded by the statute;
however, we affirm that attendant
services and supports under the CFC
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could be utilized by an individual while
at their place of employment.

Comment: One commenter urged
CMS to provide additional guidance
regarding the frequency with which
required services may be provided
stating that individuals with mental
illness may not require assistance with
ADLs and IADLs 24 hours a day/7 days
a week as these individuals are often
able to accomplish these tasks
independently, particularly when
personal assistance is supplemented by
skills training. The commenter
suggested that CMS clarify at
§441.520(a)(1) that assistance need not
be furnished on a constant, 24/7 basis.

Response: While we agree with the
commenter that individuals may not
require assistance with ADLs and IADLs
24 hours a day/7 days a week, we do not
agree that this needs to be clarified in
the regulation. The amount of supports
and services provided under this option
are determined based on an
individualized assessment of functional
need.

Comment: One commenter requested
that CMS clarify “health-related tasks”
and asked if these include medication
administration and other paramedical
tasks such as g-tube feeds, ostomy care,
wound care, etc. and if so, for
individuals self-directing their personal
care, would these tasks be furnished by
personal care attendant care providers
who are employed by the individual
(responsible for training and supervising
the attendant care provider) where there
is no nurse involvement. The
commenter also inquired how assistance
with medications is accounted for.
Another commenter added that State
Nurse Practice Acts vary greatly and
have very specific requirements
regarding what types of health-related
tasks may be delegated and/or overseen
by licensed medical professionals, such
as registered nurses. In addition, the
commenter requested that CMS add
language acknowledging that the scope
of the health-related tasks may vary by
State and added that for health services
that are not delegated under a State
Nurse Practice Act or in States without
nurse delegation, such services would
have to be delivered under State plan
home health or waiver skilled nursing
benefits.

Response: The statute specifically
defines “‘health-related tasks™ as
“specific tasks related to the needs of an
individual, which can be delegated or
assigned by licensed health-care
professionals under State law to be
performed by an attendant.” Given this
definition, activities that are not able to
be delegated or assigned by a licensed
professional under State law are not

“health-related tasks.” Recognizing the
variance among State laws governing
the specific tasks licensed health-care
professionals may delegate, we
recognize that the scope of “health-
related tasks” will differ by State. This
will be the case regardless of the service
delivery model utilized by the State,
including self-direction. We agree with
the commenter that activities outside
the scope of “health-related tasks” may
continue to be claimed, as appropriate,
through other Medicaid authorities such
as home health, rehabilitative services,
services provided by other licensed
practitioners, etc.

Comment: One commenter indicated
strong support for inclusion of the
phrase “hands on assistance,
supervision, or cueing” in
§441.520(a)(1), as persons with different
disabilities require different types of
assistance. Another commenter urged
CMS to consider whether the use of
“and/or” in “hands on assistance,
supervision, or cueing” would make it
clear that a combination of methods
may be used for any particular
individual, depending on what is
needed. One commenter asked if there
is State flexibility to focus on only a
single modality (hands-on or
supervision or cueing) or if all 3
modalities must be covered.

Response: We understand that what is
needed to assist with ADLs, IADLs, and
health-related tasks will vary from
individual to individual and expect that
any one, or a combination of, hands on
assistance, supervision, or cueing could
be necessary to accomplish these tasks.
As such, all three modalities must be
available, however, it is an individual’s
assessed needs and person centered
plan that will determine which will be
provided. We agree with the commenter
and have revised the rule to include
“and/or” to make our intent clear.

Comment: A few commenters asked if
there was any additional guidance
regarding what services constitute the
‘““acquisition, maintenance, and
enhancement of skills necessary for the
individual to accomplish ADLs, IADLs,
and health-related tasks.” Several
commenters indicated that States
should have the same discretion they
already exercise in structuring their
waiver programs and recommended that
CMS make explicit that States will have
the discretion to define the services that
will be provided to assist consumers
with the “acquisition, maintenance and
enhancement of skills necessary for the
individual to accomplish ADLs, IADLs,
and health-related tasks” and suggested
the following language be added to the
rule: “as defined by the State and
approved by the Secretary.” Another

commenter added that to assure
consistency with other home and
community-based services programs
and to allow States to define services,
CMS should revise paragraph (a) to add
“If a State elects to provide the
Community First Choice Option, the
State must provide all of the following
services as defined by the State and
approved by the Secretary.”

Response: The “acquisition,
maintenance, and enhancement of skills
necessary for an individual to
accomplish ADLs, IADLs, and health-
related tasks” is a direct provision of the
statute and we agree with the
commenters that States should have the
same discretion they currently have to
define their programs, particularly,
since CFC is an optional benefit.

We have chosen not to specifically
define this component of the CFC
benefit to facilitate State flexibility.
States will need to define how they will
implement this component through
their SPAs. States could choose several
methods to meet their obligations for
this component of the benefit,
including, but not limited to,
incorporating functional skills training
and/or the use of permissible services
and supports that facilitate the
acquisition, maintenance, and
enhancement of skills through the
purchasing of services and/or supports
that increase independence or substitute
for human assistance. We are available
to provide technical assistance to States
in determining alternative ways to
satisfy this requirement.

Comment: A commenter noted that
for the acquisition, maintenance and
enhancement of skills, such services
may be unrealistic or unnecessary for
elderly persons in extremely fragile
health, or whose health is deteriorating
(such as cancer patients), but
appropriate for other persons with
disabilities. The commenter believes
that the statute gives States flexibility in
these cases by identifying the
acquisition, maintenance and
enhancement of skills as an “included
service and support”” and recommends
the CMS clarify in the regulations that
States provide these services to
individuals likely to benefit from them,
based on the assessment of functional
need and individual service plan, and
consistent with the CFC philosophy of
self-direction.

Response: We appreciate the
perspective of this commenter.
Ultimately, each individual’s
assessment of functional need should
determine whether or not an individual
needs the acquisition, maintenance, and
enhancement of skills necessary for
accomplishment of ADLs, IADLs, and
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health-related tasks. If it is determined
that an individual needs them, a State
would be required to provide them,
according to the parameters of the
person-centered service plan discussed
at §441.540. However, we do reiterate a
State’s ability to put limits on the
amount, duration and scope of CFC
services, as long as these limits are not
based on the individual’s age, type or
nature of disability, severity of
disability, or the form of home and
community-based attendant services
and supports that the individual
requires to lead an independent life, as
prohibited in the statute.

Comment: A commenter stated strong
support for both the inclusion of backup
systems or mechanisms to ensure
continuity of services and supports, and
the training of how to select, manage
and dismiss attendants referenced at
§441.520(a)(3) and (4), respectively.
One commenter questioned if cell
phones funded under Federal programs
(for example, Safe Link) can be
considered for use to meet backup
system requirements. Another
commenter recommended amending
this rule to allow for plans of action in
case of emergency, such as identifying
a friend or relative who could be called
upon if a provider does not show up, or
calling for emergency backup through a
local public registry. One commenter
suggested that the plan for continuity of
services (if existing services are
disrupted) should be flexible and
participant-driven, much like the plan
for services.

Response: There are various options
for backup systems. We agree with the
commenters that backup systems and
supports may include approaches in
addition to electronic devices. This
belief is supported by the inclusion in
the definition described in the proposed
rule of allowing people to be included
as backup supports. We agree that a cell
phone funded under another program
(Federal or otherwise) could be used as
part of a backup system, assuming doing
so does not violate any terms of use
required by the other program.
However, it is important to note that
items or services provided through
another program or benefit are not
eligible for Federal financial
participation (FFP) under CFC.

Comment: One commenter voiced
concern that States will develop a
“canned” “one size fits all”” voluntary
training package or program specified in
§441.520(a)(4), and suggested that the
voluntary training needs to be very
flexible and individualized. Another
commenter recommended that training
be a required step in demonstrating that
the individual has the tools to select,

manage, and dismiss attendants. One
commenter indicated that, consistent
with the philosophy of self direction,
this training must be voluntary and not
a mandatory requirement for the
individual to receive services under
CFC, and requested that CMS allow
States to provide established, existing
consumer training programs already
available to consumers/employers.
Another commenter stated that, it is
important that all training content and
procedures be driven by the participants
themselves, and while the proposed rule
specifies that training be “developed”
by States, the commenter pointed out
that various training curricula already
exist, and suggested that one method to
control costs would be to modify and
adopt existing training approaches, as
long as such training is agreed upon by
participants and the methods are
sensitive to the training needs of the
targeted groups (for example, accessible
format, at no cost, web-based, etc.).
Another commenter encouraged CMS to
allow States to retain the authority to
develop this training with a level of
flexibility that would be appropriate to
meet the needs of all potential CFC
participants.

Response: As the commenters
indicated, many States currently have
existing consumer training programs
available that could potentially be
leveraged or modified to meet this
requirement. These training programs
should be able to meet the needs of
individuals at varying levels of need
with regard to selecting, managing, and
dismissing attendants. As we stated in
the proposed rule, consistent with the
philosophy of self direction, and in
keeping with the statute set forth at
section 1915(k)(1)(B)(iii) of the Act, this
training must be voluntary, and may not
be a mandatory requirement for the
individual to receive services under this
option.

Comment: A few commenters
suggested that CMS create a separate
section for permissible purchases to
reduce confusion. One commenter
added that since § 441.520(b) begins a
list of optional services, CMS should
begin a new section here to clarify that
these services are not required services.
The commenter added that CMS should
clarify at (b)(1) that “the waiver” would
not cover rent as this is excluded.

Response: We are renaming §441.520
as “Included Services” to reduce
confusion and to highlight that
permissible services and supports in
paragraph (b) are at the State’s option.
We also reiterate that CFC is not a
waiver program, but rather a new
optional service authorized under the
Medicaid State plan. With regard to the

commenter’s suggestion about the
exclusion of rent, while “room and
board” are excluded services,
expenditures related to transition costs,
including the first month’s rent, are the
exception. Therefore, we do not agree
that revisions are necessary.

Comment: One commenter asked
whether an individual receiving
services through CFC and a section
1915(c) waiver could receive assistive
devices if they are covered services in
the waiver.

Response: Assistive devices and
assistive technology services may be
provided under CFC if the requirements
under §441.520(b) are met. It would be
up to the State to choose whether to
provide these items through a waiver, or
through CFC, if an individual is
participating in both programs.

Comment: One commenter asked that
CMS clarify the minimum services that
must be offered if a State chooses to
provide permissible services.

Response: While we proposed to
require that States offering permissible
services and supports must at a
minimum provide for transition costs,
we realized that the statute does not
provide a basis to require such services
and supports. Therefore, the provision
of permissible services and supports are
at the State’s option. We strongly
encourage States to consider providing
for the transition services and supports
at paragraph (b)(1) under § 441.520.

Comment: One commenter indicated
that States need to have the flexibility
in permissible purchases to set
limitations on these costs including the
total amount, recurrence, etc.

Response: States have the flexibility
to design their CFC benefit as long as all
requirements are met. States maintain
the flexibility to set reasonable
limitations on the costs of permissible
services and supports. We encourage
States to consider the ability of
beneficiaries to actually return to the
community when establishing limits on
these services and supports. We will
work with States on an individual basis
to ensure the intent of the legislation is
met, while acknowledging the realities
of State fiscal situations.

Comment: One commenter voiced
concern that permissible purchases,
including expenditures necessary for an
individual to transition from
institutional care and expenditures for
items that could increase independence
or substitute for human assistance, are
considered optional for States electing
to offer CFC. The commenter added that
these optional services in many cases
would make the difference between
whether an individual can live
successfully in the community or not
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and suggested that CMS should more
strongly encourage States to allow the
purchase of these services, perhaps by
providing some additional incentive for
States to do so, financial or otherwise.

Response: We agree with the
commenter that transition costs can be
crucial for an individual as it relates to
being able to transition from an
institution to the community. We also
agree that many items that increase
independence or substitute for human
assistance have the potential to make a
significant difference in an individual’s
life while also being cost-effective. We
hope that the enhanced match included
in CFC, and the potential for cost
savings, will be an incentive to States to
include permissible services and
supports in their CFC programs. We are
also revising the language in paragraph
(b)(1) under §441.520 to reference a
“home and community-based setting”’
rather than a “‘community-based home
setting.”

Comment: One commenter suggested
that expenditures related to transition
costs should include funding for basic
home modifications to expand the
supply of physically accessible housing
options. Such modifications to
entrances or bathrooms, for example,
could make an otherwise inaccessible
unit accessible at a reasonable cost. This
commenter also indicated that while the
proposed rule states that individuals are
not required to save an amount in a
budget to purchase items that increase
independence or substitute for human
assistance, it should be made clear that
individuals should not be pressured to
purchase items if it would unduly
reduce the hours of personal assistance
in a manner that negatively impacts
overall service needs.

Response: At the State’s option, and
consistent with the statute, where a
service is based on a need identified in
the person-centered service plan,
qualifying home modifications may be
provided either as a transitional costs or
as a way to increase an individual’s
independence or as a substitute for
human assistance. We further address
this in §441.525(e). We also agree that
individuals should not be pressured to
purchase any items if such purchases
would reduce the number of hours of
assistance in a manner that would
negatively impact them.

Comment: One commenter suggested
that institutions other than nursing
facilities, IMDs, or ICF-MRs should be
included among the list of institutions
from which individuals could
transition, as often individuals with
serious mental illness reside in smaller
institutional settings such as adult
homes or large group homes. The

commenter indicates that these funds
would be necessary for transitions from
those settings. The commenter
suggested that paragraph (b)(1) be
amended to include “adult homes for
people with mental illness and group
homes with over four residents.”

Response: Section 1915(k)(1)(D)(i) of
the Act sets forth requirements that
expenditures for transition costs are
available “for an individual to make the
transition from a nursing facility, and
institution for mental diseases, or
intermediate care facility for the
mentally retarded.” Therefore, we are
not revising the regulation as suggested.

Comment: One commenter asked if
States can limit the CFC transition
benefit to individuals not eligible for
transition services under either section
1915(c) of the Act or Money Follows the
Person (MFP) program. The commenter
also asked whether the transition benefit
can differ from what is already offered
in the State through section 1915(c) of
the Act.

Response: CFC services must be
provided without regard to the
individual’s age, type, or nature of
disability, severity of disability, or the
form of home and community-based
attendant services and supports 