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Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.
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the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

SMALL BUSINESS ADMINISTRATION

13 CFR Part 121
RIN 3245-AG47

Small Business Size Standards;
Adoption of 2012 North American
Industry Classification System for Size
Standards

AGENCY: U.S. Small Business
Administration.

ACTION: Interim final rule with request
for comments.

SUMMARY: The U.S. Small Business
Administration (SBA) is amending its
Small Business Size Regulations to
incorporate the Office of Management
and Budget’s (OMB) 2012 modifications
of the North American Industry
Classification System (NAICS),
identified as NAICS 2012, into its table
of small business size standards. NAICS
2012 has created 76 new industry codes
and reused 13 NAICS 2007 industry
codes with additional or modified
content. Those 89 new and modified
industry codes in NAICS 2012 impact
199 industry codes in NAICS 2007. The
large majority of the changes involve
renumbering and/or redefining NAICS
2007 codes in NAICS 2012, without
warranting changes to their size
standards. Therefore, for those
industries SBA has transferred the size
standards of the NAICS 2007 industry to
the NAICS 2012 industry. SBA’s
adoption of NAICS 2012 will result in
changes to small business size standards
for 41 NAICS 2007 industries and one
exception. This will also result in
changes to NAICS industry titles for one
Subsector and eight industries.

DATES: Effective Date: This rule is
effective October 1, 2012.

Comment Date: Comments must be
received on or before October 19, 2012.
ADDRESSES: You may submit comments,
identified by RIN 3245—-AG47 by one of
the following methods:

(1) Federal eRulemaking Portal:
www.regulations.gov, following the
instructions for submitting comments;
or

(2) Mail/Hand Delivery/Courier: Khem
R. Sharma, Ph.D., Chief, Office of Size
Standards, 409 Third Street SW., Mail
Code 6530, Washington, DC 20416. SBA
will not accept comments submitted by
email to this interim final rule.

SBA will post all comments to this
interim final rule on
www.regulations.gov. If you wish to
submit confidential business
information (CBI) as defined in the User
Notice at www.regulations.gov, you
must submit such information to the
U.S. Small Business Administration,
Khem R. Sharma, Ph.D., Chief, Office of
Size Standards, 409 Third Street SW.,
Mail Code 6530, Washington, DC 20416,
or send an email to
sizestandards@sba.gov. Highlight the
information that you consider to be CBI
and explain why you believe SBA
should hold this information as
confidential. SBA will review your
information and determine whether it
will make the information public.
Requests to redact or remove posted
comments cannot be honored and the
request to redact/remove posted
comments will be posted as a comment.
See the www.regulations.gov help
section for information on how to make
changes to your comments.

FOR FURTHER INFORMATION CONTACT: Carl
Jordan, Office of Size Standards, by
phone at (202) 205-6618 or by email at
sizestandards@sba.gov.

SUPPLEMENTARY INFORMATION: SBA
adopted NAICS 1997 industry
definitions as a basis for its table of
small business size standards, replacing
the Standard Industrial Classification
(SIC) System, effective October 1, 2000
(65 FR 30836 (May 5, 2000)). Since then,
OMB has issued three modifications to
NAICS. SBA incorporated OMB’s first
modification, NAICS 2002 (66 FR 3825
(January 16, 2001)), into its table of size
standards, effective October 1, 2002 (67
FR 52597 (August 13, 2002)). SBA
incorporated the second modification,
NAICS 2007 (71 FR 28532 (March 16,
2006)), into its table of size standards,
effective October 1, 2007 (72 FR 49639
(August 29, 2007)). OMB published its
third modification, NAICS 2012, in its
“Notice of NAICS 2012 Final Decisions”
in the Federal Register on August 17,
2011 (76 FR 51240). SBA is adopting the

latest modifications into its table of
small business size standards, as
explained below, effective October 1,
2012.

NAICS 2012 has created 66 new
industry codes with new content either
by splitting or merging some of the
industries in NAICS 2007. It has also
assigned new codes to 10 industries in
NAICS 2007 without changing their
definition and title. NAICS 2012 has
reused 13 NAICS 2007 industry codes
(including six with the same industry
title) with additional or modified
definitions. All these changes have
impacted 199 industries under NAICS
2007, of which 179 are in NAICS Sector
31-33, Manufacturing. The vast majority
of changes among the manufacturing
industries relate to aggregation of many
small, detailed industries in NAICS
2007 into fewer industries in NAICS
2012. As a result, the number of 6-digit
manufacturing codes has decreased
from 472 in NAICS 2007 to 364 in
NAICS 2012.

Complete information on the
relationship between NAICS 2007 and
NAICS 2012 is available on the U.S.
Bureau of the Census (Census Bureau)
Web site at http://www.census.gov/eos/
www/naics/. The Web site provides
detailed documentation on
establishment and implementation of
NAICS 2012, including the August 17,
2011 “Notice of NAICS 2012 Final
Decisions.” The Census Bureau’s Web
site also provides concordances (i.e.,
correspondence tables) between SIC and
NAICS 1997 and NAICS 2002, and
between subsequent NAICS revisions.

How SBA Determined the Size
Standards for NAICS 2012 Industries

On October 22, 1999, SBA published
in the Federal Register (64 FR 57188) a
proposed rule to incorporate NAICS
1997 into its table of small business size
standards. The proposed rule put forth
guidelines or rules that SBA applied to
convert the size standards from the SIC
System to NAICS. The guidelines were
intended to minimize the impact of
applying a new industry classification
system on SBA’s small business size
standards. SBA received no negative
comments to the proposed guidelines.
SBA published a final rule on May 5,
2000 (corrected on September 5, 2000,
65 FR 53533) adopting the resulting
table of size standards based on NAICS
1997, as proposed. SBA applied and
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adopted the same guidelines when it
updated its table of size standards based
on NAICS 2002 and NAICS 2007. In this
interim final rule, SBA is, in most part,
following the same guidelines in
adopting NAICS 2012 for its table of size
standards. Those guidelines are shown

in Table 1, Guidelines (Rules) to
Establish Size Standards for Industries
under NAICS 2012, below.

Table 2, NAICS 2012 Codes Matched
to NAICS 2007 Codes and Size
Standards, matches 2012 NAICS Codes
and size standards to the affected

NAICS 2007 industry codes and parts
and their current size standards. Table

2 includes only those NAICS 2007
industries or parts that are either
reclassified into other industries or parts
or assigned a new code under NAICS
2012.

TABLE 1—GUIDELINES (RULES) TO ESTABLISH SIZE STANDARDS FOR INDUSTRIES UNDER NAICS 2012

If the NAICS 2012 industry is composed of:

The size standard for the NAICS 2012 industry code will be:

1. One NAICS 2007 industry or part of one NAICS 2007 industry .........

2. Two or more parts of an NAICS 2007 industry; two or more NAICS

2007 industries; parts of two or more NAICS 2007 industries; or one

or more NAICS 2007 industries and part(s) of one or more NAICS
2007 industries, and

2a. they all have the same size standard ...........cccccoeveiiiiieniieeens

2b. they all have the same size measure (e.g., receipts, employ-

ees, etc.) but do not all have the same size standard.

2c. they have different size measures (i.e., for example, some are
based on receipts and others on employees) and hence do not
all have the same size standard.

3. One or more NAICS 2007 industries and/or parts that were cat-
egorized broadly under a particular NAICS Sector (such as Services,
Retail Trade, Wholesale Trade, or Manufacturing) but are cat-
egorized under different Sectors in NAICS 2012.

[Note: SBA is including this guideline to maintain consistency with prior
rules, cited above. However, it does not apply to this interim final
rule.].

The same size standard as for the NAICS 2007 industry or part.

The same size standard as for the NAICS 2007 industries or parts.

The same size standard as for the NAICS 2007 industry or part that
most closely matches the economic activity described by the NAICS
2012 industry, or

The highest size standard among the NAICS 2007 industries and
part(s) that comprise the NAICS 2012 industry.

The same size standard as for the NAICS 2007 industry or part that
most closely matches the economic activity described by the NAICS
2012 industry, or

The highest size standard among the NAICS 2007 industries and
part(s) that comprise the NAICS 2012 industry. To apply this rule,
SBA converts all size standards to a single measure (e.g., receipts,
employees, etc.) using the size measure for the NAICS 2007 indus-
try or part(s) that most closely match the economic activity described
by the NAICS 2012 industry or using the size measure that applies
to most of the NAICS industries or parts comprising the NAICS 2012
industry.

SBA will (a) apply a size standard measure (e.g., number of employ-
ees, annual receipts, etc.) that is typical of the NAICS Sector; and
(b) apply the corresponding “anchor” size standard. The “anchor”
size standards are $7 million for Services and Retail Trade indus-
tries, 500 employees for Manufacturing, and 100 employees for
Wholesale Trade (except for Federal procurement programs, where
the size standard is 500 employees under the non-manufacturer
rule).

TABLE 2—NAICS 2012 CODES MATCHED TO NAICS 2007 CODES AND SIZE STANDARDS

NAICS NAICS 2012 U.S. | Status | Rule | NAICS 2012 size NAICS NAICS 2007 US. | (IS 2007
2012 code industry title code (table 1) standard 2007 code industry title standard
NAICS 2012
Key to status code:
* = Part of 2007 NAICS United States industry NAICS 2007
R = 2007 NAICS Industry code reused with different content (Industry parts in italics indicate that the industry
N = new NAICS industry for 2012 is split to two or more NAICS 2012 industries)
221114 ... Solar Electric N 1 | 4 million megawatt *221119 | Other Electric 4 million megawatt
Power Genera- hours (see foot- Power Genera- hours (see foot-
tion. note 1). tion—solar elec- note 1).
tric power gen-
eration.
221115 ... Wind Electric N 1| 4 million megawatt *221119 | Other Electric 4 million megawatt
Power Genera- hours (see foot- Power Genera- hours (see foot-
tion. note 1). tion—wind elec- note 1).
tric power gen-
eration.
221116 ... Geothermal Elec- N 1| 4 million megawatt *221119 | Other Electric 4 million megawatt
tric Power Gen- hours (see foot- Power Genera- hours (see foot-
eration. note 1). tion—geo- note 1).
thermal electric
power genera-
tion.
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TABLE 2—NAICS 2012 CoDES MATCHED TO NAICS 2007 CODES AND SIZE STANDARDS—Continued
NAICS NAICS 2012 U.S. | Status Rule | NAICS 2012 size NAICS NAICS 2007 U.S. (ﬁﬁ:gﬁtf‘s’%
2012 code industry title code (table 1) standard 2007 code industry title standard
221117 e Biomass Electric N 1 | 4 million megawatt *221119 | Other Electric 4 million megawatt
Power Genera- hours (see foot- Power Genera- hours (see foot-
tion. note 1). tion—biomass note 1).
electric power
generation.
221118 ... Other Electric N 1 | 4 million megawatt *221119 | Other Electric 4 million megawatt
Power Genera- hours (see foot- Power Genera- hours (see foot-
tion. note 1). tion—except note 1).
solar, wind, geo-
thermal, and
biomass electric
power genera-
tion.
238190 ..o Other Foundation, R 2a | $14 million ............ *238190 | Other Foundation, | $14 million.
Structure, and Structure, and
Building Exterior Building Exterior
Contractors. Contractors—ex-
cept building
fireproofing con-
tractors.
238310 .....ccueeee. Drywall and Insu- R 2a | $14 million ............ 238310 | Drywall and Insu- | $14 million.
lation Contrac- lation Contrac-
tors. tors.
*238190 | Other Foundation, | $14 million.
Structure, and
Building Exterior
Contractors—
building fire-
proofing contrac-
tors.
*238330 | Flooring Contrac- | $14 million.
tors—fireproof
flooring con-
struction con-
tractors.
238330 ............... Flooring Contrac- R 2a | $14 million ............ *238330 | Flooring Contrac- | $14 million.
tors. tors—except
fireproof flooring
construction
contractors.
311224 ............. Soybean and N 2b | 1,000 employees .. 311222 | Soybean Proc- 500 employees.
Other Oilseed essing.
Processing.
311223 | Other Oilseed 1,000 employees.
Processing.
311314 ... Cane Sugar Manu- N 2b | 750 employees ..... 311311 | Sugarcane Mills ... | 500 employees.
facturing.
311312 | Cane Sugar Refin- | 750 employees.
ing.
311351 ... Chocolate and N 1 | 500 employees ..... 311320 | Chocolate and 500 employees.
Confectionery Confectionery
Manufacturing Manufacturing
from Cacao from Cacao
Beans. Beans.
311352 .....cceeeee. Confectionery N 1| 500 employees ..... 311330 | Confectionery 500 employees.
Manufacturing Manufacturing
from Purchased from Purchased
Chocolate. Chocolate.
311710 ............... Seafood Product N 2a | 500 employees .... 311711 | Seafood Canning | 500 employees.
Preparation and
Packaging.
311712 | Fresh and Frozen | 500 employees.
Seafood Proc-
essing.
311824 .............. Dry Pasta, Dough, N 2a | 500 employees ..... 311822 | Flour Mixes and 500 employees.

and Flour Mixes
Manufacturing
from Purchased
Flour.

Dough Manufac-
turing from Pur-
chased Flour.
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TABLE 2—NAICS 2012 CoDES MATCHED TO NAICS 2007 CODES AND SIZE STANDARDS—Continued
NAICS NAICS 2012 U.S. | Status | Rule | NAICS 2012 size NAICS NAICS 2007 US. | 1SS 2007
2012 code industry title code (table 1) standard 2007 code industry title standard
311823 | Dry Pasta Manu- 500 employees.
facturing.
312230 .....cceeee. Tobacco Manufac- N 2b | 1,000 employees .. 312210 | Tobacco Stem- 500 employees.
turing. ming and Re-
drying.
312221 | Cigarette Manufac- | 1,000 employees.
turing.
312229 | Other Tobacco 500 employees.
Product Manu-
facturing.
313110 ... Fiber, Yarn, and N 2a | 500 employees ..... 313111 | Yarn Spinning 500 employees.
Thread Mills. Mills.
313112 | Yarn Texturizing, 500 employees.
Throwing, and
Twisting Mills.
313113 | Thread Mills ......... 500 employees.
313220 ... Narrow Fabric N 2a | 500 employees .... 313221 | Narrow Fabric 500 employees.
Mills and Schiffli Mills.
Machine Em-
broidery.
313222 | Schiffli Machine 500 employees.
Embroidery.
313240 ............... Knit Fabric Mills ... N 2a | 500 employees ..... 313241 | Weft Knit Fabric 500 employees.
Mills.
313249 | Other Knit Fabric 500 employees.
and Lace Mills.
313310 ...cceeeneeee. Textile and Fabric N 2b | 1,000 employees .. 313311 | Broadwoven Fab- | 1,000 employees.
Finishing Mills. ric Finishing
Mills.
313312 | Textile and Fabric | 500 employees.
Finishing (ex-
cept
Broadwoven
Fabric) Mills.
314120 ............... Curtain and Linen N 2a | 500 employees .... 314121 | Curtain and Drap- | 500 employees.
Mills. ery Mills.
314129 | Other Household 500 employees.
Textile Product
Mills.
314910 ............... Textile Bag and N 2a | 500 employees ..... 314911 | Textile Bag Mills ... | 500 employees.
Canvas Mills.
314912 | Canvas and Re- 500 employees.
lated Product
Mills.
314994 .............. Rope, Cordage, N 2b | 1,000 employees .. 314991 | Rope, Cordage, 500 employees.
Twine, Tire and Twine Mills.
Cord, and Tire
Fabric Mills.
314992 | Tire Cord and Tire | 1,000 employees.
Fabric Mills.
315110 ...ceeenee. Hosiery and Sock N 2a | 500 employees ..... 315111 | Sheer Hosiery 500 employees.
Mills. Mills.
315119 | Other Hosiery and | 500 employees.
Sock Mills.
315190 ..o Other Apparel N 2a | 500 employees ..... 315191 | Outerwear Knitting | 500 employees.
Knitting Mills. Mills.
315192 | Underwear and 500 employees.
Nightwear Knit-
ting Mills.
315210 ............... Cut and Sew Ap- N 2a | 500 employees ..... 315211 | Men’s and Boys’ 500 employees.
parel Contrac- Cut and Sew
tors. Apparel Con-
tractors.
315212 | Women'’s, Girls’, 500 employees.

and Infants’ Cut
and Sew Ap-
parel Contrac-
tors.
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TABLE 2—NAICS 2012 Cobes MATCHED TO NAICS 2007 CODES AND SIZE STANDARDS—Continued

NAICS
2012 code

NAICS 2012 U.S.
industry title

Status
code

Rule
(table 1)

NAICS 2012 size
standard

NAICS
2007 code

NAICS 2007 U.S.
industry title

NAICS 2007
(current) size
standard

315220 ...............

315240 ...............

315280 ...............

315990 ..............

Men’s and Boys’
Cut and Sew
Apparel Manu-
facturing.

Women'’s, Girls’,
and Infants’ Cut
and Sew Ap-
parel Manufac-
turing.

Other Cut and
Sew Apparel
Manufacturing.

Apparel Acces-
sories and Other
Apparel Manu-
facturing.

N

2a

2a

2a

2a

500 employees .....

500 employees .....

500 employees ...

500 employees ....

315221

315222

315223

315224

315225

315228

315231

315232

315233

315234

315239

315291

315292

315299

315991

315992

Men’s and Boys’
Cut and Sew
Underwear and
Nightwear Man-
ufacturing.

Men’s and Boys’
Cut and Sew
Suit, Coat, and
Overcoat Manu-
facturing.

Men’s and Boys’
Cut and Sew
Shirt (except
Work Shirt)
Manufacturing.

Men’s and Boys’
Cut and Sew
Trouser, Slack,
and Jean Manu-
facturing.

Men’s and Boys’
Cut and Sew
Work Clothing
Manufacturing.

Men’s and Boys’
Cut and Sew
Other Outerwear
Manufacturing.

Women’s and
Girls’ Cut and
Sew Lingerie,
Loungewear,
and Nightwear
Manufacturing.

Women'’s and
Girls’ Cut and
Sew Blouse and
Shirt Manufac-
turing.

Women’s and
Girls’ Cut and
Sew Dress Man-
ufacturing.

Women’s and
Girls’ Cut and
Sew Suit, Coat,
Tailored Jacket,
and Skirt Manu-
facturing.

Women’s and
Girls’ Cut and
Sew Other Out-
erwear Manufac-
turing.

Infants’ Cut and
Sew Apparel
Manufacturing.

Fur and Leather
Apparel Manu-
facturing.

All Other Cut and
Sew Apparel
Manufacturing.

Hat, Cap, and Mil-
linery Manufac-
turing.

Glove and Mitten
Manufacturing.

500 employees.

500 employees.

500 employees.

500 employees.

500 employees.

500 employees.

500 employees.

500 employees.

500 employees.

500 employees.

500 employees.

500 employees.

500 employees.

500 employees.

500 employees.

500 employees.
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TABLE 2—NAICS 2012 Cobes MATCHED TO NAICS 2007 CODES AND SIZE STANDARDS—Continued

NAICS
2012 code

NAICS 2012 U.S.
industry title

Status
code

Rule
(table 1)

NAICS 2012 size
standard

NAICS
2007 code

NAICS 2007 U.S.
industry title

NAICS 2007
(current) size
standard

316210 ...............

316998 ...............

321999 ...............

322219 ...

322215 ..............

322220 ...............

Footwear Manu-
facturing.

All Other Leather
Good and Allied
Product Manu-
facturing.

All Other Miscella-
neous Wood
Product Manu-
facturing.

Other Paperboard
Container Manu-
facturing.

Nonfolding Sani-
tary Food Con-
tainer Manufac-
turing.

Paper Bag and
Coated and
Treated Paper
Manufacturing.

2b

2a

2a

2b

2a

1,000 employees ..

500 employees .....

500 employees .....

750 employees ...

750 employees.

500 employees .....

315993

315999

316211

316212

316213

316214

316219

316991

316993

316999

321999

337129

322213

322214

322221

322222

322223

322224

Men’s and Boys’
Neckwear Man-
ufacturing.

Other Apparel Ac-
cessories and
Other Apparel
Manufacturing.

Rubber and Plas-
tics Footwear
Manufacturing.

House Slipper
Manufacturing.

Men’s Footwear
(except Athletic)
Manufacturing.

Women'’s Foot-
wear (except
Athletic) Manu-
facturing.

Other Footwear
Manufacturing.
Luggage Manufac-

turing.

Personal Leather
Good (except
Women’s Hand-
bag and Purse)
Manufacturing.

All Other Leather
Good and Allied
Product Manu-
facturing.

All Other Miscella-
neous Wood
Product Manu-
facturing.

Wood Television,
Radio, and Sew-
ing Machine
Cabinet Manu-
facturing.

Setup Paperboard
Box Manufac-
turing.

Fiber Can, Tube,
Drum, and Simi-
lar Products
Manufacturing.

Coated and Lami-
nated Packaging
Paper Manufac-
turing.

Coated and Lami-
nated Paper
Manufacturing.

Coated Paper Bag
and Pouch Man-
ufacturing.

Uncoated Paper
and Multiwall
Bag Manufac-
turing.

500 employees.

500 employees.

1,000 employees.

500 employees.

500 employees.

500 employees.

500 employees.

500 employees.

500 employees.

500 employees.

500 employees.

500 employees.

500 employees.

500 employees

500 employees.

500 employees.

500 employees.

500 employees.
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TABLE 2—NAICS 2012 CoDES MATCHED TO NAICS 2007 CODES AND SIZE STANDARDS—Continued
NAICS NAICS 2012 U.S. | Status Rule | NAICS 2012 size NAICS NAICS 2007 U.S. (’;‘ﬁr'gﬁt)zg%
2012 code industry title code (table 1) standard 2007 code industry title
standard
322225 | Laminated Alu- 500 employees.
minum Foil Man-
ufacturing for
Flexible Pack-
aging Uses.
322226 | Surface-Coated 500 employees.
Paperboard
Manufacturing.
322230 .......cee... Stationery Product N 2a | 500 employees ..... 322231 | Die-Cut Paper and | 500 employees.
Manufacturing. Paperboard Of-
fice Supplies
Manufacturing.
322232 | Envelope Manu- 500 employees.
facturing.
322233 | Stationery, Tablet, | 500 employees.
and Related
Product Manu-
facturing.
323111 .. Commercial Print- R 2a | 500 employees ..... 323111 | Commercial Gra- 500 employees.
ing (except vure Printing.
Screen and
Books).
323110 | Commercial Litho- | 500 employees.
graphic Printing.
323112 | Commercial Flexo- | 500 employees.
graphic Printing.
323114 | Quick Printing ...... 500 employees.
323115 | Digital Printing ...... 500 employees.
323116 | Manifold Business | 500 employees.
Forms Printing.
323118 | Blankbook, Loose- | 500 employees.
leaf Binders,
and Devices
Manufacturing.
323119 | Other Commercial | 500 employees.
Printing.
323120 .....ccoeeneee. Support Activities N 2a | 500 employees ..... 323121 | Tradebinding and | 500 employees.
for Printing. Related Work.
323122 | Prepress Services | 500 employees.
325130 ....coceeneee. Synthetic Dye and N 2b | 1,000 employees .. 325131 | Inorganic Dye and | 1,000 employees.
Pigment Manu- Pigment Manu-
facturing. facturing.
325132 | Synthetic Organic | 750 employees.
Dye and Pig-
ment Manufac-
turing.
325180 .....ccueeee. Other Basic Inor- N 2b | 1,000 employees .. 325181 | Alkalis and Chlo- 1,000 employees.
ganic Chemical rine Manufac-
Manufacturing. turing.
325182 | Carbon Black 500 employees.
Manufacturing.
325188 | All Other Basic In- | 1,000 employees.
organic Chem-
ical Manufac-
turing.
325194 .............. Cyclic Crude, In- N 2b | 750 employees ..... 325191 | Gum and Wood 500 employees.
termediate, and Chemical Manu-
Gum and Wood facturing.
Chemical Manu-
facturing.
325192 | Cyclic Crude and 750 employees.
Intermediate
Manufacturing.
325220 ............... Artificial and Syn- N 2a | 1,000 employees .. 325221 | Cellulosic Organic | 1,000 employees.
thetic Fibers and Fiber Manufac-
Filaments Manu- turing.
facturing.
325222 | Noncellulosic Or- 1,000 employees.

ganic Fiber
Manufacturing.
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TABLE 2—NAICS 2012 CoDES MATCHED TO NAICS 2007 CODES AND SIZE STANDARDS—Continued
NAICS NAICS 2012 U.S. | Status Rule | NAICS 2012 size NAICS NAICS 2007 U.S. (ﬁﬁ:gﬁtf‘s’%
2012 code industry title code (table 1) standard 2007 code industry title standard
326199 ............... All Other Plastics R 2b | 750 employees .... 326199 | All Other Plastics 500 employees.
Product Manu- Product Manu-
facturing. facturing.
326192 | Resilient Floor 750 employees.
Covering Manu-
facturing.
327110 ..., Pottery, Ceramics, N 2b | 750 employees ... 327111 | Vitreous China 750 employees.
and Plumbing Plumbing Fixture
Fixture Manufac- and China and
turing. Earthenware
Bathroom Ac-
cessories Manu-
facturing.
327112 | Vitreous China, 500 employees.
Fine Earthen-
ware, and Other
Pottery Product
Manufacturing.
327113 | Porcelain Electrical | 500 employees.
Supply Manufac-
turing.
327120 ..o Clay Building Ma- N 2b | 750 employees ..... 327121 | Brick and Struc- 500 employees.
terial and Re- tural Clay Tile
fractories Manu- Manufacturing.
facturing.
327122 | Ceramic Wall and | 500 employees.
Floor Tile Manu-
facturing.
327123 | Other Structural 500 employees.
Clay Product
Manufacturing.
327124 | Clay Refractory 500 employees.
Manufacturing.
327125 | Nonclay Refractory | 750 employees.
Manufacturing.
331110 ..o Iron and Steel N 2b | 1,000 employees .. 331111 | Iron and Steel 1,000 employees.
Mills and Mills.
Ferroalloy Man-
ufacturing.
331112 | Electrometallurgic- | 750 employees.
al Ferroalloy
Product Manu-
facturing.
331313 ... Alumina Refining N 2a | 1,000 employees .. 331311 | Alumina Refining .. | 1,000 employees.
and Primary Alu-
minum Produc-
tion.
331312 | Primary Aluminum | 1,000 employees.
Production.
331318 ... Other Aluminum N 2a | 750 employees ..... 331316 | Aluminum Ex- 750 employees.
Rolling, Draw- truded Product
ing, and Extrud- Manufacturing.
ing.
331319 | Other Aluminum 750 employees.
Rolling and
Drawing.
331410 ............... Nonferrous Metal N 2b | 1,000 employees .. 331411 | Primary Smelting 1,000 employees.
(except Alu- and Refining of
minum) Smelting Copper.
and Refining.
331419 | Primary Smelting 750 employees.
and Refining of
Nonferrous
Metal (except
Copper and Alu-
minum).
331420 ............... Copper Rolling, N 2b | 1,000 employees .. 331421 | Copper Rolling, 750 employees.

Drawing, Extrud-
ing, and Alloying.

Drawing, and
Extruding.
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TABLE 2—NAICS 2012 CoDES MATCHED TO NAICS 2007 CODES AND SIZE STANDARDS—Continued
NAICS NAICS 2012 U.S. | Status Rule | NAICS 2012 size NAICS NAICS 2007 US. | (AICS 2007
2012 code industry title code (table 1) standard 2007 code industry title
standard
331422 | Copper Wire (ex- 1,000 employees.
cept Mechan-
ical) Drawing.
331423 | Secondary Smelt- | 750 employees.
ing, Refining,
and Alloying of
Copper.
331523 ..o Nonferrous Metal N 2a | 500 employees ..... 331521 | Aluminum Die- 500 employees.
Die-Casting Casting Found-
Foundries. ries.
331522 | Nonferrous (except | 500 employees.
Aluminum) Die-
Casting Found-
ries.
331529 ............... Other Nonferrous N 2a | 500 employees ..... 331525 | Copper Foundries | 500 employees.
Metal Foundries (except Die-
(except Die- Casting).
Casting).
331528 | Other Nonferrous | 500 employees.
Foundries (ex-
cept Die-Cast-
ing).
332119 ..., Metal Crown, Clo- N 2a | 500 employees ... 332115 | Crown and Clo- 500 employees.
sure, and Other sure Manufac-
Metal Stamping turing.
(except Auto-
motive).
332116 | Metal Stamping .... | 500 employees.
332215 ..o Metal Kitchen N 2a | 500 employees ..... 332211 | Cutlery and Flat- 500 employees.
Cookware, Uten- ware (except
sil, Cutlery, and Precious) Manu-
Flatware (except facturing.
Precious) Manu-
facturing.
332214 | Kitchen Utensil, 500 employees.
Pot, and Pan
Manufacturing.
332216 .....ccenee. Saw Blade and N 2a | 500 employees ..... 332212 | Hand and Edge 500 employees.
Handtool Manu- Tool Manufac-
facturing. turing.
332213 | Saw Blade and 500 employees.
Handsaw Manu-
facturing.
332613 ......cc..e. Spring Manufac- N 2a | 500 employees ..... 332611 | Spring (Heavy 500 employees.
turing. Gauge) Manu-
facturing.
332612 | Spring (Light 500 employees.
Gauge) Manu-
facturing.
332994 ............... Small Arms, Ord- R 2b | 1,000 employees .. 332994 | Small Arms Manu- | 1,000 employees.
nance, and Ord- facturing.
nance Acces-
sories Manufac-
turing.
332995 | Other Ordnance 500 employees.
and Accessories
Manufacturing.
332999 ............... All Other Miscella- R 2b | 750 employees ..... 332997 | Industrial Pattern 500 employees.
neous Fab- Manufacturing.
ricated Metal
Product Manu-
facturing.
332998 | Enameled Iron and | 750 employees.

Metal Sanitary
Ware Manufac-
turing.
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NAICS NAICS 2012 U.S. | Status Rule | NAICS 2012 size NAICS NAICS 2007 US. | (AICS 2007
2012 code industry title code (table 1) standard 2007 code industry title
standard
332999 | All Other Miscella- | 500 employees.
neous Fab-
ricated Metal
Product Manu-
facturing.
333241 ... Food Product Ma- N 1| 500 employees ..... 333294 | Food Product Ma- | 500 employees.
chinery Manu- chinery Manu-
facturing. facturing.
333242 ............... Semiconductor N 1| 500 employees ..... 333295 | Semiconductor 500 employees.
Machinery Man- Machinery Man-
ufacturing. ufacturing.
333243 ............... Sawmill, Wood- N 2a | 500 employees ... 333210 | Sawmill and 500 employees.
working, and Woodworking
Paper Machin- Machinery Man-
ery Manufac- ufacturing.
turing.
333291 | Paper Industry 500 employees.
Machinery Man-
ufacturing.
333244 ............... Printing Machinery N 1 | 500 employees .... 333293 | Printing Machinery | 500 employees.
and Equipment and Equipment
Manufacturing. Manufacturing.
333249 ............... Other Industrial N 2a | 500 employees ..... 333220 | Plastics and Rub- | 500 employees.
Machinery Man- ber Industry Ma-
ufacturing. chinery Manu-
facturing.
333292 | Textile Machinery | 500 employees.
Manufacturing.
333298 | All Other Industrial | 500 employees.
Machinery Man-
ufacturing.
333316 .....cceenneee. Photographic and N 2b | 1,000 employees .. 333315 | Photographic and | 500 employees.
Photocopying Photocopying
Equipment Man- Equipment Man-
ufacturing. ufacturing.
*334119 | Other Computer 1,000 employees.
Peripheral
Equipment Man-
ufacturing—dig-
ital camera man-
ufacturing.
333318 ...ccceeeee. Other Commercial N 2b | 1,000 employees .. 333311 | Automatic Vending | 500 employees.
and Service In- Machine Manu-
dustry Machin- facturing.
ery Manufac-
turing.
333312 | Commercial Laun- | 500 employees.
dry, Drycleaning,
and Pressing
Machine Manu-
facturing.
333313 | Office Machinery 1,000 employees.
Manufacturing.
333319 | Other Commercial | 500 employees.
and Service In-
dustry Machin-
ery Manufac-
turing.
333413 ... Industrial and N 2a | 500 employees ..... 333411 | Air Purification 500 employees.
Commercial Fan Equipment Man-
and Blower and ufacturing.
Air Purification
Equipment Man-
ufacturing.
333412 | Industrial and 500 employees.

Commercial Fan
and Blower
Manufacturing.
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TABLE 2—NAICS 2012 CoDES MATCHED TO NAICS 2007 CODES AND SIZE STANDARDS—Continued
NAICS NAICS 2012 U.S. | Status Rule | NAICS 2012 size NAICS NAICS 2007 U.S. (ﬁﬁ:gﬁtf‘s’%
2012 code industry title code (table 1) standard 2007 code industry title standard
333517 ..ccveeee. Machine Tool N 2a | 500 employees ..... 333512 | Machine Tool 500 employees.
Manufacturing. (Metal Cutting
Types) Manufac-
turing.
333513 | Machine Tool 500 employees.
(Metal Forming
Types) Manufac-
turing.
333519 ... Rolling Mill and N 2a | 500 employees ..... 333516 | Rolling Mill Ma- 500 employees.
Other Metal- chinery and
working Machin- Equipment Man-
ery Manufac- ufacturing.
turing.
333518 | Other Metal- 500 employees.
working Machin-
ery Manufac-
turing.
334118 ............... Computer Ter- N 2a | 1,000 employees .. 334113 | Computer Ter- 1,000 employees.
minal and Other minal Manufac-
Computer Pe- turing.
ripheral Equip-
ment Manufac-
turing.
*334119 | Other Computer 1,000 employees.
Peripheral
Equipment Man-
ufacturing—ex-
cept digital cam-
era manufac-
turing.
334416 ............... Capacitor, Resis- R 2a | 500 employees .... 334416 | Electronic Cail, 500 employees.
tor, Coil, Trans- Transformer,
former, and and Other In-
Other Inductor ductor Manufac-
Manufacturing. turing.
334414 | Electronic Capac- | 500 employees.
itor Manufac-
turing.
334415 | Electronic Resistor | 500 employees.
Manufacturing.
334419 .............. Other Electronic R 2a | 750 employees ..... 334419 | Other Electronic 500 employees.
Component Component
Manufacturing. Manufacturing.
334411 | Electron Tube 750 employees.
Manufacturing.
334519 ..o Other Measuring R 2a | 500 employees ..... 334519 | Other Measuring 500 employees.
and Controlling and Controlling
Device Manufac- Device Manufac-
turing. turing.
334518 | Watch, Clock, and | 500 employees.
Part Manufac-
turing.
334614 ............... Software and N 2b | 750 employees .... 334611 | Software Repro- 500 employees.
Other ducing.
Prerecorded
Compact Disc,
Tape, and
Record Repro-
ducing.
334612 | Prerecorded Com- | 750 employees.
pact Disc (ex-
cept Software),
Tape, and
Record Repro-
ducing.
335210 ... Small Electrical N 2a | 750 employees ..... 335211 | Electric 750 employees.

Appliance Manu-
facturing.

Housewares and
Household Fan
Manufacturing.
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TABLE 2—NAICS 2012 Cobes MATCHED TO NAICS 2007 CODES AND SIZE STANDARDS—Continued

NAICS
2012 code

NAICS 2012 U.S.
industry title

Status
code

Rule
(table 1)

NAICS 2012 size
standard

NAICS
2007 code

NAICS 2007 U.S.
industry title

NAICS 2007
(current) size
standard

336310 ...............

336320 ...............

336390 ...............

339910 ...............

339930 ...............

339940 ...............

423620 ...............

Motor Vehicle
Gasoline Engine
and Engine
Parts Manufac-
turing.

Motor Vehicle
Electrical and
Electronic
Equipment Man-
ufacturing.

Other Motor Vehi-
cle Parts Manu-
facturing.

Jewelry and Silver-
ware Manufac-
turing.

Doll, Toy, and
Game Manufac-
turing.

Office Supplies
(except Paper)
Manufacturing.

Household Appli-
ances, Electric
Housewares,
and Consumer
Electronics Mer-
chant Whole-
salers.

2b

2b

2a

2a

2a

2a

2a

750 employees .....

750 employees ...

750 employees .....

500 employees ....

500 employees ....

500 employees .....

100 employees .....

335212

336311

336312

336321

336322

336391

336399

339911

339912

339913

339914

339931

339932

339941

339942

339943

339944

* 423620

Household Vacu-
um Cleaner
Manufacturing.

Carburetor, Piston,
Piston Ring, and
Valve Manufac-
turing.

Gasoline Engine
and Engine
Parts Manufac-
turing.

Vehicular Lighting
Equipment Man-
ufacturing.

Other Motor Vehi-
cle Electrical
and Electronic
Equipment Man-
ufacturing.

Motor Vehicle Air-
Conditioning
Manufacturing.

All Other Motor
Vehicle Parts
Manufacturing.

Jewelry (except
Costume) Manu-
facturing.

Silverware and
Hollowware
Manufacturing.

Jewelers’ Material
and Lapidary
Work Manufac-
turing.

Costume Jewelry
and Novelty
Manufacturing.

Doll and Stuffed
Toy Manufac-
turing.

Game, Toy, and
Children’s Vehi-
cle Manufac-
turing.

Pen and Mechan-
ical Pencil Man-
ufacturing.

Lead Pencil and
Art Good Manu-
facturing.

Marking Device
Manufacturing.

Carbon Paper and
Inked Ribbon
Manufacturing.

Electrical and
Electronic Appli-
ance, Television,
and Radio Set
Merchant
Wholesalers—
except electric
water heaters.

750 employees.

500 employees.

750 employees.

500 employees.

750 employees.

750 employees.

750 employees.

500 employees.

500 employees.

500 employees.

500 employees.

500 employees.

500 employees.

500 employees.

500 employees.

500 employees.

500 employees.

100 employees.
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TABLE 2—NAICS 2012 Cobes MATCHED TO NAICS 2007 CODES AND SIZE STANDARDS—Continued

NAICS
2012 code

NAICS 2012 U.S.
industry title

Status
code

Rule
(table 1)

NAICS 2012 size
standard

NAICS
2007 code

NAICS 2007 U.S.
industry title

NAICS 2007
(current) size
standard

423720 ...............

441228 ...............

443141

443142

454310 ...............

722511
722513 ...............

722514 ...............

Plumbing and
Heating Equip-
ment and Sup-
plies (Hydronics)
Merchant
Wholesalers.

Motorcycle, ATV,
and All Other
Motor Vehicle
Dealers.

Household Appli-
ance Stores.
Electronics Stores

Fuel Dealers .........

Full-Service Res-
taurants.

Limited-Service
Restaurants.

Cafeterias, Girill
Buffets, and Buf-
fets.

2a

2b

—_

2b

2c

—_

—_

—_

100 employees ...

$30 million ............

$10 million ............

$30 million ............

50 employees

$7 million ..............
$10 million ............

$25.5 million .........

*423720

*423720

*423620

441221

441229

(exception)

443111

443112

443120

443130

451220

454311

454312

454319
722110

722211

722212

Plumbing and
Heating Equip-
ment and Sup-
plies (Hydronics)
Merchant
Wholesalers—
gas household
appliances (ex-
cept gas water
heaters).

Plumbing and
Heating Equip-
ment and Sup-
plies (Hydronics)
Merchant
Wholesalers—
except gas
household appli-
ances (except
gas water heat-
ers).

Electrical and
Electronic Appli-
ance, Television,
and Radio Set
Merchant
Wholesalers—
electric water
heaters.

Motorcycle, ATV,
and Personal
Watercraft Deal-
ers.

All Other Motor
Vehicle Dealers.

Including, Aircraft
Dealers, Retail
(exception to
NAICS 441229
in table of size
standards).

Household Appli-
ance Stores.

Radio, Television,
and Other Elec-
tronics Stores.

Computer and
Software Stores.

Camera and Pho-
tographic Sup-
plies Stores.

Prerecorded Tape,
Compact Disc,
and Record
Stores.

Heating Oil Deal-
ers.

Liquefied Petro-
leum Gas (Bot-
tled Gas) Deal-
ers.

Other Fuel Dealers

Full-Service Res-
taurants.

Limited-Service
Restaurants.

Cafeterias, Girill
Buffets, and Buf-
fets.

100 employees.

100 employees.

100 employees.

$30 million.

$7 million.

$25.5 million.

$10 million

$25.5 million.

$25.5 million.

$19 million.

$30 million.

50 employees.

50 employees.

$7 million.
$7 million.

$10 million.

$25.5 million.
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NAICS NAICS 2012 U.S. | Status Rule | NAICS 2012 size NAICS NAICS 2007 U.S. (’\C‘ﬁr'gﬁt)z(s’%
2012 code industry title code (table 1) standard 2007 code industry title
standard

722515 ............... Snack and Non- N 1| $7 million .............. 722213 | Snack and Non- $7 million.

alcoholic Bev- alcoholic Bev-

erage Bars. erage Bars.

Changes in Size Standards Resulting
From SBA’s Adoption of NAICS 2012

As shown above in Table 2, NAICS
2012 Codes Matched to NAICS 2007
Codes and Size Standards, most of the
size standards for the affected NAICS
2007 industries are not impacted and
therefore remain unchanged under
NAICS 2012. The vast majority of the
changes consist of revised industry titles
or the reclassification of one or more
NAICS 2007 industries or parts into
other industries or parts in NAICS 2012
without impacting their size standards.

As shown in Table 2, the adoption of
the NAICS 2012 modification leads to a
revision to the current size standard for
42 NAICS 2007 industries or parts. SBA
applied the guidelines in Table 1 to
update the size standards for industries
in NAICS 2007 to NAICS 2012. This
resulted in increases to the size standard
for 40 NAICS 2007 industries (including

36 in Manufacturing) and one
exception, and a change to the size
standard from average annual receipts to
number of employees for one industry.
Specifically, the $25.5 million size
standard for Aircraft Dealers, an
exception under NAICS (2007) 441229,
All Other Motor Vehicle Dealers, is no
longer necessary. NAICS (2012) 441228,
Motorcycle, ATV, and All Other Motor
Vehicle Dealers, includes aircraft
dealers, for which SBA is adopting a
$30 million size standard. In addition,
the small business size standards for
both NAICS (2007) 454311, Heating Oil
Dealers, and NAICS (2007) 454312,
Liquefied Petroleum Gas (Bottled Gas)
Dealers, are 50 employees. However, the
size standard for NAICS (2007) 454319,
Other Fuel Dealers, is $7 million. Under
NAICS 2012, a single NAICS industry,
namely 454310, Fuel Dealers, includes
all three activities, and 50 employees is
therefore the appropriate size standard.

In all cases, the adopted size standards
were based on the correspondence
between NAICS 2007 and NAICS 2012
industry definitions.

Changes in Industry Titles Resulting
From SBA’s Adoption of NAICS 2012

In addition to changing industry
definitions and codes, NAICS 2012 has
adopted several NAICS industry title
changes to more clearly describe the
existing content of industries. These
title changes do not change the content
or NAICS code of industries, but rather
refine how they are described. The title
changes affecting the NAICS industry
titles in SBA’s table of size standards are
shown in Table 3, Industry Title
Changes in NAICS 2012. Because the
title changes do not alter NAICS
industry codes or definitions, size
standards are not affected. SBA adopts
NAICS 2012 industry titles for its table
of size standards.

TABLE 3—TITLE CHANGES IN NAICS 2012

NAICS

NAICS 2012 Title

NAICS 2007 Title

Subsector 112 ............
236115

236116

236117
334613

Animal Production and Aquaculture

New Single-family Housing Construction (Except For-Sale
Builders).

New Multifamily Housing Construction (except For-Sale
Builders).

New Housing For-Sale Builders ............ccocooiiiiiiiiiiinnn.

Blank Magnetic and Optical Recording Media Manufac-
turing.

Outdoor Advertising

Nursing Care Facilities (Skilled Nursing Facilities)

Residential Intellectual and Developmental Disability Facili-
ties.

Assisted Living Facilities for the Elderly

Animal Production.

New Single-family Housing Construction (Except Operative
Builders).

New Multifamily Housing Construction (except Operative
Builders).

New Housing Operative Builders.

Magnetic and Optical Recording Media Manufacturing.

Display Advertising.
Nursing Care Facilities.
Residential Mental Retardation Facilities.

Homes for the Elderly.

Other Considerations: Factoryless

Goods Producers

Under NAICS 2012 “Factoryless
Goods Producers” (FGPs) are defined as
manufacturers that outsource
manufacturing transformation activities
(i.e., the actual physical, chemical or
mechanical transformation of inputs
into new outputs) to specialized
establishments, both foreign and

companies to make a good. The
Economic Classification Policy

classification of manufacturing

Committee (ECPC) studied the issue of
how to categorize FGPs in NAICS and
provided guidance for consistent

outsourcing establishments across
various Federal statistical programs. The
ECPC recommended classification of
establishments that bear the overall

outsourced. The ECPC’s full
recommendation is available at http://
www.bea.gov/about/pdf/ECPC
Recommendation_for

Classification_of Outsourcing 1.pdf.
OMB accepted the ECPC’s
recommendation that FGPs be classified
in manufacturing, and therefore be
included for statistical purposes in
manufacturing under NAICS 2012.

domestic. See 76 FR 51240 (August 17,
2011). An FGP also undertakes all of the
entrepreneurial steps and arranges for
all required capital, labor, and material
inputs required for outsourced

responsibility and risk for bringing
together all processes necessary for the
production of a good in the
manufacturing sector, even if the actual
transformation is 100 percent

Although this classification of FGPs
changes the traditional definition of
manufacturing for statistical purposes,
SBA'’s current regulations for Federal
government procurement will continue
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to apply. In other words, the NAICS
2012 definition of manufacturing
includes FGPs, but it does not affect
eligibility for Federal procurement
programs when a concern must be small
to receive available benefits and
preferences as a small business.
Specifically, the Small Business Act and
SBA’s regulations generally require that
an offeror on a supply contract set aside
for small businesses, including 8(a),
small businesses located in Historically
Underutilized Business Zones
(HUBZones), service-disabled veteran-
owned small businesses (SDVOSB) and
woman-owned small businesses
(WOSB), provide the product of a small
business made in the United States.
Generally, a manufacturer must perform
work for at least 50 percent of the cost
of manufacturing the supplies, not
including the cost of materials. 15
U.S.C. 637(a)(14)(A)(ii), 644(0)(1)(B),
and 13 CFR 125.6. For size purposes,
there can be only one manufacturer of
the end item being acquired. The
manufacturer is the concern which,
with its own facilities, performs the
primary activities in transforming
inorganic or organic substances,
including the assembly of parts and
components, into the end item being
acquired. The end item must possess
characteristics which, as a result of
mechanical, chemical or human action,
it did not possess before the original
substances, parts or components were
assembled or transformed. The end item
may be finished and ready for
utilization or consumption, or it may be
semi-finished as a raw material to be
used in further manufacturing. Firms
that perform only minimal operations
upon the item being procured do not
qualify as manufacturers of the end
item. In addition, firms that add
substances, parts, or components to an
existing end item to modify its
performance will not be considered the
end item manufacturer where those
identical modifications can be
performed by and are available from the
manufacturer of the existing end item.
13 CFR 121.406(b)(2). Accordingly,
FGPs that do not comply with these
requirements will not qualify as small
for Federal procurement programs.
However, none of these requirements
precludes an FGP from qualifying as a
nonmanufacturer when it meets the
requirements of 13 CFR 121.406. Under
this regulatory provision, for a small
business set aside supply contract
(including 8(a), SDVO and WOSB, but
not HUBZone), SBA can waive the
requirement that an offeror supply the
product of a small business made in the

United States if no small business
manufacturers exist.

Alternatives to Adopting NAICS 2012
That SBA Considered

SBA considered retaining the NAICS
2007 industry codes as the basis for
small business size standards. That
would, however, lead to inconsistency
among Federal agencies that adopt
NAICS 2012 for their statistical and
other programs. OMB stated in its
August 17, 2011 “Notice of NAICS 2012
Final decisions” that “Federal statistical
establishment data published for
reference years beginning on or after
January 1, 2012, should be published
using the 2012 NAICS United States
codes.” SBA is not a statistical agency,
but uses the establishment data
collected from other Federal agencies,
such as the Economic Census data from
the Bureau of the Census for its size
standards analysis. If SBA does not
adopt NAICS 2012, it will not be able
to analyze and evaluate small business
size standards adequately and
accurately because the forthcoming
Economic Census data based on NAICS
2012 industries will not be compatible
with NAICS 2007 industries. Without
useful data, SBA cannot properly
evaluate industry structure and its effect
on small business size standards.

Request for Comments

SBA welcomes the public to comment
on this interim final rule. If SBA adopts
NAICS 2012 for its table of size
standards either as outlined in this rule
or with modifications, it will publish a
final rule. The final rule will address
any comments received and explain the
basis for the Agency’s final decision. If
SBA receives substantive comments
supporting size standards that it has not
adopted in this interim final rule, and
if SBA agrees with those comments,
SBA will modify the size standards in
its final rule accordingly.

Justification for Interim Final Rule

In general, SBA publishes a rule for
public comment before issuing a final
rule in accordance with the
Administrative Procedure Act (APA)
and SBA regulations. 5 U.S.C. 553 and
13 CFR 101.108, respectively. The APA
provides an exception to this standard
rulemaking process, where an agency
finds good cause to adopt a rule without
prior public participation. 5 U.S.C.
553(b)(B). The good cause requirement
is satisfied when prior public
participation is impracticable,
unnecessary, or contrary to the public
interest. Under such circumstances, an
agency may publish an interim final
rule without soliciting public comment.

To reiterate, the changes adopted in
this interim rule reflect the NAICS 2012
modifications issued by OMB in August
2011. The NAICS 2012 modifications
were adopted after careful consideration
of the public comments OMB received
in response to two Federal Register
notices (published on 1/7/2009 and 5/
12/2010) detailing the proposed
modifications. It is neither necessary
nor in the public’s interest to revisit the
modifications in this rule, after such an
extensive comment process. In addition,
as discussed further below, in
compliance with OMB’s direction, this
rule necessarily takes effect on October
1, 2012. It would therefore be
impractical to solicit public
participation prior to implementing the
changes outlined in this rule. We note
that this rule does provide an
opportunity for the public to comment
on the changes. Accordingly, SBA finds
that good cause exists to publish this as
an interim final rule.

Justification for the October 1, 2012
Effective Date

SBA'’s small business size standards
matched to NAICS 2012 will be effective
on October 1, 2012, and will apply to all
solicitations issued on or after that date,
for the following reasons:

1. OMB stated in its August 17, 2011
“Notice of NAICS 2012 Final decisions”
that “Federal statistical establishment
data published for reference years
beginning on or after January 1, 2012,
should be published using the NAICS
2012 United States codes.” SBA is not
a statistical agency, but it uses the
establishment data collected from other
Federal agencies, such as the Economic
Census data from the U.S. Bureau of the
Census for its size standards analysis.
Similarly, other Federal program
databases, such as the Federal
Procurement Data System—Next
Generation (FPDS-NG) and Central
Contractor Registration (CCR), are based
on NAICS codes from SBA'’s table of
size standards, which is currently based
on NAICS 2007. If SBA does not adopt
NAICS 2012 for its table of size
standards, it will result in inconsistency
among various Federal databases.
October 1, 2012 is the start of the new
Federal Government fiscal year
following OMB’s adoption of NAICS
2012 effective January 1, 2012, and is
consistent with SBA’s adoption of
previous NAICS revisions effective at
the start of the next fiscal year after the
OMB’s effective date.

2. With the updated size standards
based on NAICS 2012, Federal agencies
that use NAICS and SBA’s size
standards could collect data on their
small business programs using the latest
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NAICS industry definitions. Such data
will be comparable and consistent with
future Federal statistics that will be
based on NAICS 2012 industry codes.
Using comparable data enhances the
credibility of program and industry
analyses.

3. With the October 1, 2012 effective
date, Federal agencies that use NAICS
and SBA’s small business size standards
for their programs will have sufficient
time to plan and implement the updated
size standards, and assess its impact on
their programs.

4. To establish, review, and revise,
where necessary, small business size
standards, SBA uses a special tabulation
of industry data that the Agency obtains
from the Census Bureau based on its
quinquennial Economic Census of U.S.
industries and businesses. The next
tabulation that SBA will obtain from the
Census Bureau will be based on the
2012 Economic Census. Because the
2012 Economic Census and special
tabulation will be based on NAICS 2012
industry definitions, SBA needs to use
NAICS 2012 as the basis for its table of
small business size standards.

5. For the above reasons, it is
important that SBA update its size
standards to NAICS 2012 prior to the
beginning of the next fiscal year. Issuing
a proposed rule under the normal
rulemaking making process would take
considerably more time to implement
this action.

Compliance With Executive Orders
12866, 13563, 12988, and 13132, the
Paperwork Reduction Act (44 U.S.C.,
Ch. 35) and the Regulatory Flexibility
Act (5 U.S.C. 601-612)

Executive Order 12866

OMB has determined that this interim
final rule is not a “‘significant regulatory
action” for purposes of Executive Order
12866. This interim final rule
incorporates the latest revisions of the
NAICS, which SBA uses to identify
industries in the United States economy
for purposes of establishing small
business size standards. As discussed in
the Supplementary Information above,
the size standard of some activities
would change because of the NAICS
revisions. However, all businesses
currently defined as small under the
NAICS 2002 industries will continue to
be small under the NAICS 2012
industries, as indicated. The interim
final rule also affects Federal
Government programs that provide a
benefit for small businesses. SBA
welcomes comments describing the
impact on small businesses of the size
standard changes resulting from this
rule. In order to help explain the need

of this rule and the rule’s potential
benefits and costs, SBA is providing a
Cost Benefit Analysis in this section of
the rule. This is also not a “major rule”
under the Congressional Review Act, 5
U.S.C. 800.

Cost Benefit Analysis

1. Is there a need for the regulatory
action?

SBA believes that revising its small
business size standards based on NAICS
2012 is in the best interests of small
businesses. SBA’s mission is to aid and
assist small businesses through a variety
of financial, procurement, business
development, and advocacy programs.
To assist the intended beneficiaries of
these programs effectively, SBA
establishes distinct definitions to
determine which businesses are deemed
small businesses. NAICS 2012 provides
the latest industry definitions. The
Small Business Act (The Act) delegates
to SBA’s Administrator the
responsibility for establishing
definitions for small business. The Act
also requires that small business
definitions vary to reflect industry
differences. 15 USC 632(a). By analyzing
and reviewing size standards based on
the latest and most comprehensive
NAICS definitions, SBA can more
accurately and appropriately fulfill its
mandate. If SBA does not use the latest
industry definitions, size standards
would not accurately reflect differences
among industries. In addition, the Small
Business Jobs Act of 2010 (Jobs Act)
requires the Administrator to review
one-third of all size standards within
each 18-month period from the date of
its enactment and to review all size
standards at least every five years
thereafter. For this, SBA needs data
based on the latest NAICS industry
definitions available. In this interim
final rule, SBA mostly followed the
same guidelines that the Agency used
for adopting prior NAICS industry
modifications, as spelled out under the
supplemental information section,
above. Size standards based on NAICS
2012 industry definitions and
corresponding data will be more
accurate and serve SBA’s mission more
effectively.

2. What are the potential benefits and
costs of this regulatory action?

As stated previously, the vast majority
of the changes from NAICS 2007 to
NAICS 2012 consist of revision to
industry titles or reclassification of one
or more NAICS 2007 industries or parts
into other industries or parts in NAICS
2012 without impacting their size
standards. The adoption of NAICS 2012

has resulted in increases to size
standards for 40 NAICS 2007 industries
and one sub-industry (“exception”) and
the change of size standard from average
annual receipts to number of employees
for one industry. The most significant
benefit to businesses as a result of these
changes is gaining eligibility for Federal
small business assistance programs,
including SBA’s financial assistance
programs, economic injury disaster
loans, and Federal procurement
opportunities intended for small
businesses. Federal small business
programs provide targeted opportunities
for small businesses under SBA’s
various business development and
contracting programs. These include the
8(a) Business Development program and
programs benefiting small businesses
located in HUBZones, WOSBs, and
SDVOSBs. Other Federal agencies also
may use SBA’s size standards for a
variety of regulatory and program
purposes. These programs help small
businesses become more
knowledgeable, stable, and competitive.
Some businesses that exceed current
size standards will become small under
the higher size standards resulting from
the adoption of NAICS 2012. However,
SBA cannot estimate with precision the
number of businesses that become small
because there are no data based on
NAICS 2012 industry definitions. Based
on the 2007 Economic Census data for
the affected NAICS 2007 industries,
SBA estimates that approximately 300
additional businesses would gain small
business status under the revised size
standards. That represents a 0.9 percent
increase to the number of small
businesses in the affected industries.
The benefits of adopting NAICS 2012
and the resulting revisions to size
standards will accrue to three groups in
the following ways: (1) Some businesses
that are above their current size
standards may gain small business
status, thereby becoming eligible to
participate in Federal small business
assistance programs; (2) growing small
businesses that are close to exceeding
the current size standards for their
NAICS 2007 industry may retain their
small business status under NAICS
2012, and can continue participating in
the programs; and (3) Federal agencies
will have a larger pool of small
businesses from which to draw for their
small business procurement programs
because they will be able to define more
accurately the principal purposes of
their procurements under NAICS 2012,
as required by 12 CFR 121.402(b).
Additional firms gaining small
business status under NAICS 2012 may
receive more Federal contracts, but their
number and value cannot be estimated
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because of lack of procurement data
based on NAICS 2012. Added
procurement competition may also
result in lower prices to the Government
for procurements reserved for small
businesses, although SBA cannot
quantify this benefit.

Under SBA’s 7(a) Loan and 504 Loan
Programs, SBA will be able to guarantee
more loans, although, in this case too,
the number and amount cannot be
estimated accurately. Based on data for
fiscal years 2008 to 2010, SBA estimates
that about 2 to 5 additional loans,
totaling about $1.0 million to $1.3
million in Federal loan guarantees could
be made to these newly defined small
businesses under the revised size
standards. Under the Jobs Act, SBA can
now guarantee substantially larger loans
than in the past. In addition, the Jobs
Act established an alternative size
standard for SBA’s 7(a) and 504 Loan
Programs for those applicants that do
not meet the size standards for their
industries. That is, under the Jobs Act,
if a firm applies for a 7(a) or 504 loan
but does not meet the size standard for
its industry, it might still qualify if,
including its affiliates, it has a tangible
net worth that does not exceed $15
million and also has an average net
income after Federal income taxes
(excluding any carry-over losses) for its
preceding two completed fiscal years
that does not exceed $5.0 million. Thus,
increasing the size standards may result
in an increase in small business
guaranteed loans to small businesses in
these industries, but it would be
impractical to try to estimate the extent
of their number and the total amount
loaned.

Newly defined small businesses will
also benefit from SBA’s Economic Injury
Disaster Loan (EIDL) Program. Since this
program is contingent on the occurrence
and severity of a disaster, SBA cannot
make a meaningful estimate of future
EIDL benefit.

To the extent that newly defined
small firms under NAICS 2012 could
become active in Federal procurement
programs, this may entail some
additional administrative costs to the
Federal Government associated with
additional bidders for Federal small
business procurement opportunities.
More firms may seek SBA’s guaranteed
loans. More will be eligible to enroll in
the CCR Dynamic Small Business
Search database. Since more firms will
qualify as small, more may also seek
certification as 8(a) or HUBZone firms,
or qualify as WOSB, SDVOSB, and/or
small disadvantaged business (SDB)
status. However, it is important to point
out that most business entities that are
already registered in CCR will not be

required to update their CCR profiles.
However, it will be incumbent on
registrants to review their profiles to
ensure that they have correct NAICS
codes. CCR requires that registered
companies update review and update
their profiles annually, and therefore,
businesses will need to pay particular
attention to the changes to determine if
they might affect them. They will also
have to verify and update, if necessary,
their Online Representations and
Certification (ORCA) certifications.
Among businesses in this group seeking
SBA assistance, there could be some
additional costs associated with
compliance and verification of small
business status and protests of small
business status. These added costs are
likely to be minimal because
mechanisms are already in place to
handle these administrative
requirements.

The costs to the Federal Government
may be higher on some Federal
contracts under the higher revised size
standards under NAICS 2012. With
more businesses defined as small,
Federal agencies might choose to set
aside more contracts for competition
among small businesses rather than use
full and open competition. The
movement from unrestricted to set-aside
contracting will likely result in
competition among fewer total bidders,
although there will be more small
businesses in the bidding pool eligible
to submit offers. In addition, higher
costs may result when additional full
and open contracts are awarded to
HUBZone businesses because of a price
evaluation preference. The additional
costs associated with fewer bidders,
however, will likely be minor since, as
a matter of law, procurements may be
set aside for small businesses or
reserved for the 8(a), HUBZone, WOSB,
or SDVOSB Programs only if awards are
expected to be made at fair and
reasonable prices.

The revised size standards may have
some distributional effects among large
and small businesses. Although SBA
cannot estimate with certainty the
actual outcome of gains and losses
among small and large businesses, there
are several likely impacts. There may be
a transfer of some Federal contracts
from large businesses to small
businesses. Large businesses may have
fewer Federal contract opportunities as
Federal agencies decide to set aside
more Federal contracts for small
businesses. In addition, some agencies
may award more Federal contracts to
HUBZone concerns instead of large
businesses since HUBZone concerns
may be eligible for price evaluation
adjustments when they compete on full

and open bidding opportunities.
Similarly, currently defined small
businesses may receive fewer Federal
contracts due to the increased
competition from more businesses
defined as small under NAICS 2012.
This transfer may be offset by more
Federal procurements set aside for all
small businesses. The number of newly
defined and expanding small businesses
that are willing and able to sell to the
Federal Government will limit the
potential transfer of contracts away from
large and small businesses under the
existing size standards. The SBA cannot
estimate with precision the potential
distributional impacts of these transfers.

SBA’s adopting NAICS 2012 and
revising its size standards accordingly is
consistent with SBA’s statutory mandate
to assist small business. This regulatory
action promotes the Administration’s
objectives. One of SBA’s goals in
support of the Administration’s
objectives is to help individual small
businesses succeed through fair and
equitable access to capital and credit,
Government contracts, and management
and technical assistance. Appropriate
size standards ensure that intended
beneficiaries have access to small
business programs designed to assist
them. The Small Business Act states
that “the Administrator shall ensure
that the size standard varies from
industry to industry to the extent
necessary to reflect the differing
characteristics of the various
industries.” 15 U.S.C. 632(a)(3). To do
that, SBA should use the most current
and relevant industry definitions.
NAICS 2012 provides the most current
and relevant industry definitions.

Executive Order 13563

A description of the need for this
regulatory action and benefits and costs
associated with this action including
possible distributions impacts that
relate to Executive Order 13563 are
included above in the Cost Benefit
Analysis.

To engage interested parties in this
action, SBA has advised Federal
agencies that it intends to adopt NAICS
2012 effective October 1, 2012,
consistent with other size standard
updates based on prior NAICS updates.
SBA also has advised Federal agencies
to continue using NAICS 2007 until
SBA updates its size standards to
NAICS 2012.

Executive Order 12988

This action meets applicable
standards set forth in Sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform, to minimize litigation,
eliminate ambiguity, and reduce
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burden. The action does not have
retroactive or preemptive effect.

Executive Order 13132

For purposes of Executive Order
13132, SBA has determined that this
interim final rule will not have
substantial, direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, SBA
has determined that this interim final
rule has no Federalism implications
warranting preparation of a Federalism
assessment.

Paperwork Reduction Act

For the purpose of the Paperwork
Reduction Act, 44 U.S.C. Ch. 35, SBA
has determined that this interim final
rule would not impose any new
reporting or record keeping
requirements.

Regulatory Flexibility Analysis

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires an initial
and final regulatory flexibility analysis
only when 5 U.S.C. 553 requires
publication of a notice of proposed
rulemaking. See 5 U.S.C. 603(a), 604(a).
As discussed above, SBA has found
good cause under 5 U.S.C. 553(b)(3)(B)
to conclude that, with respect to this
interim final rule, publication of a
notice of proposed rulemaking is
impracticable, unnecessary and not in
the public’s best interest. Accordingly,
SBA is not required to perform an initial
or final regulatory flexibility analysis for
this interim final rule.

List of Subjects in 13 CFR Part 121

Administrative practice and
procedure, Government procurement,
Government property, Grant programs—
business, Individuals with disabilities,
Loan programs—business, Reporting
and recordkeeping requirements, Small
businesses.

For the reasons set forth in the
preamble, SBA amends 13 CFR part 121
as follows:

PART 121—SMALL BUSINESS SIZE
REGULATIONS

m 1. The authority citation for Part 121
continues to read as follows:

Authority: 15 U.S.C. 632, 634(b)(6), 636(b),
662, 694a(9).
m 2.In §121.201, amend the table,
“Small Business Size Standards by
NAICS Industry” as follows:
m a. Revise the industry title of the entry
Subsector 112 to read ‘“Animal
Production and Aquaculture”;

m b. Remove the entry for 221119;

m c. Add entries for 221114 through
221118;

m d. Revise the industry title of the entry
236115 to read ‘“‘New Single-Family
Housing Construction (except For-Sale
Builders)”’;

m e. Revise the industry title of the entry
236116 to read “New Multifamily
Housing Construction (except For-Sale
Builders)”’;

m f. Revise the industry title of the entry
236117 to read “New Housing For-Sale
Builders.”

m g. Remove the entries for 311222 and
311223;

m h. Add an entry for 311224;

m i. Remove the entries for 311311,
311312, 311313, 311320, 311330, and
311340,;

m j. Add entries for 311313, 311314,
311340, 311351, and 311352;

m k. Remove the entries for 311711 and
311712;

m 1. Add an entry for 311710;

m m. Remove the entries for 311822 and
311823;

m n. Add an entry for 311824;

m 0. Remove the entries for 312210.
312221, and 312229;

m p. Add an entry for 312230;

m g. Remove the entries for 313111,
313112, and 313113;

m r. Add an entry for 313110;

m s. Remove the entries for 313221 and
313222;

m t. Add and entry for 313220;

m u. Remove the entries for 313241,
313249, 313311, and 313312;

m v. Add entries for 313240 and 313310;
m w. Remove the entries for 314121,
314129, 314911, 314912, 314991, and
314992;

m x. Add entries for 314120, 314910,
and 314994;

m y. Remove entries 315111, 315119,
315191, 315192, 315211, 315212,
315221 through 315225, 315228, 315231
through 315234, 315239, 315291,
315292, and 315999;

m z. Add entries 315110, 315190,
315210, 315220, 315240, 315280, and
315990;

m aa. Remove the entries for 316211,
316212, 316213, 316214, and 316219;
m bb. Add an entry for 316210;

m cc. Remove the entries for 316991,
316993, and 316999;

m dd. Add an entry of 316998;

m ee. Remove entries 322213 through
322215, 322221 through 322226, and
322231 through 322233;

m ff. Add entries for 322219, 322220,
and 322230;

m gg. Remove the entry for 323110;

m hh. Revise the industry title of the
entry 323111 to read “Commercial
Printing (except Screen and Books)”’;

m ii. Remove the entries for 323112,
323114, 323115, 323116, 323118,
323119, 323121, and 323122;

m jj. Add an entry for 323120;

m kk. Remove entries for 325131,
325132, 325181, 325182, 325188,
325191, and 325192;

m 11. Add entries for 325130, 325180,
and 235194;

m mm. Remove the entries for 325221
and 325222;

m nn. Add an entry for 325220;

m 00. Remove the entry 326192;

m pp. Revise the entry for 326199;

m qg. Remove the entries 327111
through 327113 and 327121 through
327125;

m rt. Add entries for 327110 and
327120;

m ss. Remove the entries for 331111 and
331112;

m tt. Add an entry for 331110;

® uu. Remove the entries for 331311 and
331312;

m vv. Add an entry for 331313;

®m ww. Remove entries 331316, 331319,
331411, 331419, and 331421 through
331423,;

m xx. Add entries for 331318, 331410,
and 331420;

m yy. Remove the entries for 331521 and
331522;

m zz. Add an entry for 331523;

W aaa. Remove the entries for 331525
and 331528;

m bbb. Add an entry for 331529;

m ccc. Remove the entries for 332115
and 332116;

m ddd. Add an entry for 332117;

m eee. Remove the entries for 332211,
322212, 332213, and 332214;

m fff. Add entries for 332215 and
332216;

m ggg. Remove the entries for 332611
and 332612;

m hhh. Add an entry for 332613;

m iii. Revise the industry title of the
entry 332994 to read “Small Arms,
Ordnance, and Ordnance Accessories
Manufacturing”’;

m jjj. Remove the entries for 332995,
332997, and 33299;

m kkk. Revise the entry for 332999;

m 111. Remove entries for 333210,
333220, 333291 through 333295, and
333298;

m mmm. Add entries for 333241 through
333244 and 333249;

m nnn. Remove the entries for 333311,
333312, 333313, 333315, 333319,
333411, and 333412;

m 000. Add entries for 333316, 333318,
and 333413;

m ppp. Remove the entries for 333512,
333513, 333516, and 333518;

m qqq. Add entries for 333517 and
333519;

m rrr. Remove the entries for 334113 and
334119;

m sss. Add an entry for 334118;

m ttt. Remove the entries for 334411,
334414, and 334415;
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m uuu. Revise the industry title of the
entry for 334416 to read ‘‘Capacitor,
Resistor, Coil, Transformer, and Other
Inductor Manufacturing”;

m vvv. Remove the entries for 334518,
334611, and 334612;

m www. Revise the industry title of the
entry for 334613 to read “Blank
Magnetic and Optical Recording Media
Manufacturing”’;

m xxx. Add an entry for 334614;

m yyy. Remove the entries 335211 and
335212;

m zzz. Add an entry for 335210;

MW aaaa. Remove the entries for 336311,
336312, 336321, and 336322;

m bbbb. Add entries for 336310 and
336320;

m ccce. Remove the entries for 336391
and 336399;

m dddd. Add an entry for 336390;

m eeee. Remove the entry for 337129;
m ffff. Remove the entries for 339911,
339912, 339913, and 339914;

m gggg. Add an entry for 339910;

m hhhh. Remove the entries for 339931,
339932, 339941, 339942, 339943, and
339944;

m iiii. Add entries for 339930 and
339940;

W jjjj. Revise the industry title of the
entry for 423620 to read “Household
Appliances, Electric Housewares, and
Consumer Electronics Merchant
Wholesalers”;

m kkkk. Remove the entries for 441221
and 441229;

m l11l. Add an entry for 441228;

m mmmm. Remove the entries for
443111, 443112, 443120, and 443130;
m nnnn. Add entries for 443141 and
443142;

m 0000. Remove the entry for 451220;
m pppp. Remove the entries for 454311,
454312, and 454319;

m qqqq. Add an entry for 454310;

m rrrr. Revise the industry title of the
entry for 541850 to read “Outdoor
Advertising”’;

m ssss. Revise the industry title of the
entry for 623110 to read “Nursing Care
Facilities (Skilled Nursing Facilities)”;
m tttt. Revise the industry title of the
entry for 623210 to read ‘“‘Residential
Intellectual and Development Disability
Facilities™’;

m uuuu. Revise the industry title of the
entry for 623312 to read ‘‘Assisted
Living Facilities for the Elderly”;

m vvvv. Remove the entries for 722110,
722211, 722212, and 722213;

m wwww. Add entries for 722511 and
722513 through 722515; and

m xxxx. Revise footnote 1 at the end of
the table to read as follows:

The additions and revisions read as
follows:

§121.201 What size standards has SBA
identified by North American Industry
Classification System codes?

* * * * *

SMALL BUSINESS SizE STANDARDS BY NAICS INDUSTRY

Size standards  Size standards in

NAICS codes NAICS U.S. industry title in millions of number of
dollars employees
Sector 11—Agriculture, Forestry, Fishing and Hunting

221114 ............ Solar Electric POWer GENEIatioN ...........cccceoiiiriiiiiieeiee ettt (see footnote 1)

221115 ... Wind Electric Power Generation ............ (see footnote 1)

221116 ... Geothermal Electric Power Generation . (see footnote 1)

221117 ... .. Biomass Electric Power Generation ...... (see footnote 1)

221118 ............. Other Electric POWEr GENEration ..........ccocirieriiriiiiinieieseeie sttt (see footnote 1)

311224 ............. Soybean and Other OilSEed PrOCESSING .....c.erueiriirieriiriieienieeie ettt n eeeaeesteseeneesneeseenas 1,000
311313 ... Beet Sugar Manufacturing ..... 750
311314 ... Cane Sugar Manufacturing ........c.ccccceeeee 750
311340 ... Nonchocolate Confectionery Manufacturing ...........ccccoeiiiiiinenns 500
311351 ... .. Chocolate and Confectionery Manufacturing from Cacao Beans ... 500
311352 ............. Confectionery Manufacturing from Purchased Chocolate ...........cccocceiiiiiieniiinnnceen, 500
311710 ............ Seafood Product Preparation and Packaging ..........ccooiiiiiiiiiiiieiie e riees areeetee e 500
311824 ............. Dry Pasta, Dough, and Flour Mixes Manufacturing from Purchased Flour ...........cccccee iiiiiiniinienieee, 500
312230 ............. TobacCO MaNUFACTUIING ....oiiiiieiiiie e e e e s e e snne e e snres aaseeesasneeesasneessasneas 1,000
313110 ............. Fiber, Yarn, and Thread MIllS ............uiiiiiiiiiiiiie ettt e et e e e e e e sre e e e e e es aeeasaaeeeeesesansaeeeaens 500
313220 ............. Narrow Fabric Mills and Schiffli Machine EMbBroidery ..........ccooiiiiiiiiiiccieiiies e 500
313240 ............. KNt FADIC MIlLS ..o s e nne eeneesnesneenneareennenneas 500
313310 ............. Textile and Fabric FinisShing MillS ........cooiiiiiiiiee e e nres areeessnneeenanneeenneeas 1,000
314120 ... Curtain and Linen Mills ............. 500
314910 ... .. Textile Bag and Canvas Mills .........ccccceeveriinerninincecnenns 500
314994 ............. Rope, Cordage, Twine, Tire Cord, and Tire Fabric Mills 1,000
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SMALL BUSINESS SizE STANDARDS BY NAICS INDUSTRY—Continued
Size standards  Size standards in
NAICS codes NAICS U.S. industry title in millions of number of
dollars employees
315110 ............. Hosiery and SOCK MIllS .....cooueiiiiiiii ettt sne e 500
315190 ... Other Apparel Knitting Mills ............. 500
315210 .... Cut and Sew Apparel Contractors ..........c.cceceererceennenne. 500
315220 .... Men'’s and Boys’ Cut and Sew Apparel Manufacturing 500
315240 .... Women'’s, Girls’, and Infants’ Cut and Sew Apparel Manufacturing ... 500
315280 .... .. Other Cut and Sew Apparel Manufacturing ..........cccccoveeveenvrieenennn. 500
315990 ............. Apparel Accessories and Other Apparel Manufacturing 500
316210 ............. Footwear ManUFACIUNING .......coiiiiiiiiiieie ettt ettt e ae beesaeeeseesneenseeaanes 1,000
316998 ............. All Other Leather Good and Allied Product Manufacturing ...........ccocceeriiiiiniiiiiiniiiiies e e 500
322219 ............ Other Paperboard Container ManufaCturing .........cccccueeriiriearieeieenee e es eraeeeteesneenseeseeenes 750
322220 ... .. Paper Bag and Coated and Treated Paper Manufacturing 500
322230 ............. Stationery Product ManufacCtUurNgG ........ccooiiriiiiiiiiee et eerieente s nne e 500
323120 ............. Support ACtiVIties fOr PHNTING .......coiiiieiiiice ettt eeeaeensesaeenneneesre s 500
325130 ............. Synthetic Dye and Pigment ManufaCturing ........cccoeeiiiiiiiiieieseeesee e aeeeeesre s see e e 1,000
325180 ............. Other Basic Inorganic Chemical ManufacCturing .........ccccooueereiiiienie e es ereeeeeesne e e see e 1,000
325194 ............. Cyclic Crude, Intermediate, and Gum and Wood Chemical Manufacturing ........c.ccccccees coeeeiieenieeneenieenne 750
325220 ............. Artificial and Synthetic Fibers and Filaments Manufacturing ........c.cccooiiiiiiiiiiiiis e 1,000
326199 ............. All Other Plastics Product ManufacCturing ..........ccooouioiiiriiiiieiieenie et ries eeeteesineenseeseeeeeens 750
327110 ............. Pottery, Ceramics, and Plumbing Fixture Manufacturing ...........ccccceiiiiiiiniiierieei e 750
327120 ............. Clay Building Material and Refractories Manufacturing ...........cccccocoiiiiiiiiiiiiiiiins e 750
331110 ............. Iron and Steel Mills and Ferroalloy ManufacCturing ..........ccceocueeriiriieiieiienc e e 1,000
331313 ............. Alumina Refining and Primary Aluminum ProduCtion ...........ccccceeiiiiiiiiiiiiieiecciecnieiies eeeteesire e 1,000
331318 ............. Other Aluminum Rolling, Drawing, and EXtruding ..........ccccoooiiiiiiiiiiiiiciien e 750
331410 .... .. Nonferrous Metal (except Aluminum) Smelting and Refining ... 1,000
331420 ............. Copper Rolling, Drawing, Extruding, and AllOYING .........ccooeiiiiiiiiiiieneeeree e e 1,000
331523 ............. Nonferrous Metal Die-Casting FOUNAIES ........coiuiiiiiiiieiieie e ne beesaeeeeeesneeeee e 500
331529 ............. Other Nonferrous Metal Foundries (except Die-Casting) .........cccceeveririininiininiiniiiens aeereneenee e 500
332119 ............ Metal Crown, Closure, and Other Metal Stamping (except AUtOMOLIVE) .......ccccvriiiiinis ceeeicieeeeeeee 500
332215 ............. Metal Kitchen Cookware, Utensil, Cutlery, and Flatware (except Precious) Manufac- ...........cccceveenee. 500
turing.

332216 ............. Saw Blade and Handtool ManufactUuring ...........cceieeiiiieiineecse e eeeeesee s sne e e 500
332613 ............ SPriNG ManUFACTUING ...coiuiiiiii ittt et srees enaeeeteesseesreesneenes 500
332999 ........... All Other Miscellaneous Fabricated Metal Product Manufacturing ..........cccocviiiiiiiiis i 750
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SMALL BUSINESS SIzE STANDARDS BY NAICS INDUSTRY—Continued

Size standards  Size standards in

NAICS codes NAICS U.S. industry title in millions of number of
dollars employees
333241 Food Product Machinery Manufacturing .........cccocveiiiiiieiiiiiieeceee e 500
333242 ... Semiconductor Machinery Manufacturing ..........ccccceeeeeeieenieeenieens 500
333243 ... Sawmill, Woodworking, and Paper Machinery Manufacturing ..... 500
333244 ... Printing Machinery and Equipment Manufacturing ............ccecee..... 500
333249 Other Industrial Machinery Manufacturing ........c.ccoceeeeiereeieneeese e 500
333316 Photographic and Photocopying Equipment Manufacturing ........c..cccocevvviieinienseennene 1,000
333318 ... Other Commercial and Service Industry Machinery Manufacturing 1,000
333413 Industrial and Commercial Fan and Blower and Air Purification Equipment Manufac- 500
turing.
333517 ..oeeeee. Machine Tool ManUFACIUING ......cocueiiiiiiieiiee ettt et eae beesaeeeseesneenseeaanes 500
333519 ............ Rolling Mill and Other Metalworking Machinery Manufacturing .........cccccoeveiniiiiiiiiins e 500
334118 ............. Computer Terminal and Other Computer Peripheral Equipment Manufacturing ............  coceeviiiinneiieens 1,000
334614 ............ Software and Other Prerecorded Compact Disc, Tape, and Record Reproducing ........  .eocceverveererieeneenne. 750
335210 ............. Small Electrical Appliance ManUFaCIUNNG ........c.coieeiieiniiiiierie et see e eraeeesseesseenaeesneenes 750
336310 ............. Motor Vehicle Gasoline Engine and Engine Parts Manufacturing .........ccccoccriiiiiiinns coveeviceeeneseenieiens 750
336320 .... Motor Vehicle Electrical and Electronic Equipment Manufacturing 750
336390 ............. Other Motor Vehicle Parts ManufacCturing .........cccooeeiiiiiiiieieeseees e aeeieesee s 750
<339910 ............ Jewelry and Silverware ManUfaCIUNNG .......cccueoriiiiiiiieiie e eres eeesbeeseeesseeseeeneeeas 500
339930 ............. Doll, Toy, and Game ManUFaCIUING .......cccouiriiiiiieiie ettt sreesbeese abeessseesseeeseeaseaannes 500
339940 ............. Office Supplies (except Paper) ManufaCturing .........cccooeiirieiieeiienie e riees erreerieeseeeseesee e 500
441228 ............. Motorcycle, ATV, and All Other Motor Vehicle Dealers ..........ccccoeveeeiiiiiienieeieeiieeienne B0.0 s e
443141 Household Appliance Stores
443142 EIECEIONICS SOIES ...c.viiiiitiiieeitiei ettt s
454310 ............. FUBI DEAIBIS ... e e s 50
722511 ... Full-Service REStAUraNES ..........cocviiiriiieii e
722513 ... Limited-Service Restaurants .....
722514 ... .. Cafeterias, Grill Buffets, and Buffets .....
722515 ............. Snack and Nonalcoholic Beverage Bars

1 NAICS codes 221111, 221112, 221113, 221114, 221115, 221116, 221117, 221118, 221121, and 221122—A firm is small if, including its af-
filiates, it is primarily engaged in the generation, transmission, and/or distribution of electric energy for sale and its total electric output for the
preceding fiscal year did not exceed 4 million megawatt hours.
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* * * * *

Dated: August 8, 2012.
Karen G. Mills,
Administrator.
[FR Doc. 2012—-19973 Filed 8-17-12; 8:45 am]
BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30855; Amdt. No. 3490]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective August 20,
2012. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 20,
2012.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/code_of federal
regulations/ibr locations.html.

Availability—All SIAPs and Takeoff
Minimums and ODPs are available
online free of charge. Visit http://www.
nfdc.faa.gov to register. Additionally,
individual SIAP and Takeoff Minimums
and ODP copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Richard A. Dunham III, Flight Procedure
Standards Branch (AFS—420), Flight
Technologies and Programs Divisions,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
Telephone: (405) 954—4164.

SUPPLEMENTARY INFORMATION: This rule
amends Title 14 of the Code of Federal
Regulations, Part 97 (14 CFR part 97), by
establishing, amending, suspending, or
revoking SIAPS, Takeoff Minimums
and/or ODPS. The complete regulators
description of each SIAP and its
associated Takeoff Minimums or ODP
for an identified airport is listed on FAA
form documents which are incorporated
by reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR 97.20. The applicable FAA Forms
are FAA Forms 8260-3, 8260—4, 8260—
5, 8260-15A, and 8260-15B when
required by an entry on 8260-15A.

The large number of SIAPs, Takeoff
Minimums and ODPs, in addition to
their complex nature and the need for
a special format make publication in the
Federal Register expensive and
impractical. Furthermore, airmen do not
use the regulatory text of the SIAPs,
Takeoff Minimums or ODPs, but instead
refer to their depiction on charts printed
by publishers of aeronautical materials.
The advantages of incorporation by
reference are realized and publication of
the complete description of each SIAP,
Takeoff Minimums and ODP listed on
FAA forms is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAPs
and the effective dates of the associated
Takeoff Minimums and ODPs. This
amendment also identifies the airport

and its location, the procedure, and the
amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP, Takeoff Minimums and
ODP as contained in the transmittal.
Some SIAP and Takeoff Minimums and
textual ODP amendments may have
been issued previously by the FAA in a
Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts. The circumstances which
created the need for some SIAP and
Takeoff Minimums and ODP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPS and Takeoff
Minimums and ODPS, an effective date
at least 30 days after publication is
provided.

Further, the SIAPs and Takeoff
Minimums and ODPS contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPS and
Takeoff Minimums and ODPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs, Takeoff Minimums and
ODPs, and safety in air commerce, I find
that notice and public procedures before
adopting these SIAPS, Takeoff
Minimums and ODPs are impracticable
and contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26,1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.


http://www.nfdc.faa.gov
http://www.nfdc.faa.gov
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
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List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC, on August 3,
2012.

Ray Towles,
Deputy Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,
Code of Federal Regulations, Part 97 (14
CFR part 97) is amended by
establishing, amending, suspending, or
revoking Standard Instrument Approach
Procedures and/or Takeoff Minimums
and/or Obstacle Departure Procedures
effective at 0902 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective 20 September 2012

Reform, AL, North Pickens, RNAV (GPS)
RWY 1, Orig

Reform, AL, North Pickens, RNAV (GPS)
RWY 19, Amdt 1

Lake Havasu City, AZ, Lake Havasu City,
RNAV (GPS) RWY 14, Orig

Ontario, CA, Ontario Intl, ILS OR LOC RWY
8L, Amdt 9

Sacramento, CA, Sacramento Intl, RNAV
(GPS) Y RWY 34L, Amdt 1A

Sacramento, CA, Sacramento Intl, RNAV
(GPS) Y RWY 34R, Orig-D

Sacramento, CA, Sacramento Intl, RNAV
(RNP) Z RWY 16R, Orig

San Francisco, CA, San Francisco Intl, RNAV
(GPS) RWY 28L, Amdt 2

San Francisco, CA, San Francisco Intl, RNAV
(GPS) X RWY 10R, Orig-B, CANCELED

San Francisco, CA, San Francisco Intl, RNAV
(GPS) Y RWY 10R, Amdt 1

San Francisco, CA, San Francisco Intl, RNAV
(RNP) Z RWY 10R, Amdt 1

San Francisco, CA, San Francisco Intl,
Takeoff Minimums and Obstacle DP, Amdt
8

San Jose, CA, Norman Y. Mineta San Jose
Intl, ILS OR LOC/DME RWY 30L, ILS RWY
30L (SA CAT I), Amdt 22B

Watsonville, CA, Watsonville Muni,
WATSONVILLE TWO Graphic DP

Aspen, GO, Aspen-Pitkin CO/Sardy Field,
LOC/DME-E, Amdt 1B

Aspen, GO, Aspen-Pitkin CO/Sardy Field,
RNAYV (GPS)-F, Orig

Aspen, GO, Aspen-Pitkin CO/Sardy Field,
VOR/DME-C, Amdt 5

Meeker, CO, Meeker, RNAV (GPS) RWY 3,
Amdt 3

Pueblo, CO, Pueblo Memorial, ILS OR LOC/
DME RWY 8L, Amdt 23

Pueblo, CO, Pueblo Memorial, ILS OR LOC/
DME RWY 26R, Amdt 14

Pueblo, CO, Pueblo Memorial, VOR/DME
RWY 26R, Amdt 28

Quincy, FL, Quincy Muni, RNAV (GPS) RWY
14, Orig, CANCELED

Quincy, FL, Quincy Muni, RNAV (GPS) RWY
32, Orig, CANCELED

Vero Beach, FL, Vero Beach Muni, RNAV
(GPS) RWY 4, Amdt 1

Vero Beach, FL, Vero Beach Muni, RNAV
(GPS) RWY 11R, Amdt 2

Vero Beach, FL, Vero Beach Muni, RNAV
(GPS) RWY 22, Amdt 1

Vero Beach, FL, Vero Beach Muni, RNAV
(GPS) RWY 29L, Amdt 2

Indianapolis, IN, Indianapolis Rgnl, Takeoff
Minimums and Obstacle DP, Amdt 3

Wheaton, MN, Wheaton Muni, NDB OR GPS
RWY 34, Amdt 1A, CANCELED

Wheaton, MN, Wheaton Muni, RNAV (GPS)
RWY 16, Orig

Wheaton, MN, Wheaton Muni, RNAV (GPS)
RWY 34, Orig

Lewistown, MT, Lewistown Muni, RNAV
(GPS) RWY 26, Orig

Roundup, MT, Roundup, RNAV (GPS) RWY
7, Orig

Roundup, MT, Roundup, RNAV (GPS) RWY
25, Orig

Roundup, MT, Roundup, Takeoff Minimums
and Obstacle DP, Orig

Wolf Point, MT, L M Clayton, NDB RWY 29,
Amdt 4

Wolf Point, MT, L. M Clayton, RNAV (GPS)
RWY 11, Amdt 1

Wolf Point, MT, L. M Clayton, RNAV (GPS)
RWY 29, Amdt 1

Kearney, NE., Kearney Rgnl, VOR RWY 13,
Amdt 2A

Middletown, NY, Randall, NDB RWY 26,
Amdt 1A, CANCELED

Middletown, NY, Randall, RNAV (GPS) RWY
8, Amdt 1

Middletown, NY, Randall, RNAV (GPS) RWY
26, Amdt 1

Middletown, NY, Randall, Takeoff
Minimums and Obstacle DP, Amdt 3

Middletown, NY, Randall, VOR RWY 8,
Amdt 7

Millbrook, NY, Sky Acres, RNAV (GPS) RWY
17, Amdt 2

Saranac Lake, NY, Adirondack Rgnl, ILS OR
LOC/DME Z RWY 23, Amdt 9

Saranac Lake, NY, Adirondack Rgnl, LOC Y
RWY 23, Orig

Saranac Lake, NY, Adirondack Rgnl, RNAV
(GPS) RWY 5, Amdt 1

Saranac Lake, NY, Adirondack Rgnl, RNAV
(GPS) RWY 9, Orig

Saranac Lake, NY, Adirondack Rgnl, RNAV
(GPS) RWY 23, Orig

Saranac Lake, NY, Adirondack Rgnl, Takeoff
Minimums and Obstacle DP, Amdt 7

Saranac Lake, NY, Adirondack Rgnl, VOR
RWY 9, Amdt 2

Saranac Lake, NY, Adirondack Rgnl, VOR/
DME RWY 5, Amdt 4

Dayton, OH, Greene County-Lewis A. Jackson
Rgnl, VOR RWY 7, Orig

Dayton, OH, Greene County-Lewis A. Jackson
Rgnl, VOR RWY 25, Orig

Dayton, OH, Greene County-Lewis A. Jackson
Rgnl, VOR-A, Orig, CANCELED

Lebanon, OH, Lebanon-Warren County,
RNAYV (GPS) RWY 1, Amdt 1

Lebanon, OH, Lebanon-Warren County,
RNAV (GPS) RWY 19, Amdt 2

Lebanon, OH, Lebanon-Warren County,
Takeoff Minimums and Obstacle DP, Amdt

1

Middletown, OH, Middletown Regional/
Hook Field, NDB RWY 23, Amdt 9

Middletown, OH, Middletown Regional/
Hook Field, NDB-A, Amdt 3

Middletown, OH, Middletown Regional/
Hook Field, RNAV (GPS) RWY 5, Orig

Middletown, OH, Middletown Regional/
Hook Field, RNAV (GPS) RWY 23, Orig

Middletown, OH, Middletown Regional/
Hook Field, Takeoff Minimums and
Obstacle DP, Amdt 2

Oklahoma City, OK, Will Rogers World,
Takeoff Minimums and Obstacle DP, Amdt
1

Portland, OR, Portland Intl, ILS OR LOC
RWY 10L, Amdt 4

Portland, OR, Portland Intl, ILS OR LOC
RWY 10R, ILS RWY 10R (CAT II), ILS
RWY 10R (CAT III), ILS RWY 10R (SA CAT
I), Amdt 34B

Portland, OR, Portland Intl, ILS OR LOC
RWY 28L, Amdt 3

Portland, OR, Portland Intl, ILS OR LOC
RWY 28R, Amdt 15

Portland, OR, Portland Intl, RNAV (GPS) X
RWY 28L, Amdt 2

Portland, OR, Portland Intl, RNAV (GPS) X
RWY 28R, Amdt 2

Portland, OR, Portland Intl, RNAV (GPS) Y
RWY 10L, Amdt 2

Portland, OR, Portland Intl, RNAV (GPS) Y
RWY 10R, Amdt 2

Portland, OR, Portland Intl, RNAV (RNP) Y
RWY 28L, Orig

Portland, OR, Portland Intl, RNAV (RNP) Y
RWY 28R, Orig

Portland, OR, Portland Intl, RNAV (RNP) Z
RWY 10L, Orig

Portland, OR, Portland Intl, RNAV (RNP) Z
RWY 10R, Orig

Portland, OR, Portland Intl, RNAV (RNP) Z
RWY 28L, Orig

Portland, OR, Portland Intl, RNAV (RNP) Z
RWY 28R, Orig

Portland, OR, Portland Intl, Takeoff
Minimums and Obstacle DP, Amdt 8

East Stroudsburg, PA, Stroudsburg-Pocono,
RNAYV (GPS) RWY 8, Orig

East Stroudsburg, PA, Stroudsburg-Pocono,
VOR/DME-A, Amdt 6

Johnstown, PA, John Murtha Johnstown-
Cambria Co, ILS OR LOC/DME RWY 33,
Amdt 7

Johnstown, PA, John Murtha Johnstown-
Cambria Co, RNAV (GPS) RWY 5, Amdt 2

Johnstown, PA, John Murtha Johnstown-
Cambria Co, RNAV (GPS) RWY 23, Amdt

2

Philadelphia, PA, Philadelphia Intl, ILS PRM
RWY 26 (SIMULTANEOUS CLOSE
PARALLEL), Amdt 4, CANCELED

Philadelphia, PA, Philadelphia Intl, ILS PRM
RWY 27L (SIMULTANEOUS CLOSE
PARALLEL), Amdt 3, CANCELED

Pittsburgh, PA, Allegheny County, ILS OR
LOC RWY 10, Amdt 6

Pittsburgh, PA, Allegheny County, ILS OR
LOC RWY 28, Amdt 29

Pittsburgh, PA, Allegheny County, RNAV
(GPS) RWY 10, Amdt 4
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Dallas, TX, Collin County Rgnl at Mc Kinney,
ILS OR LOC RWY 18, Amdt 4

Gainesville, TX, Gainesville Muni, NDB RWY
17, Amdt 9A, CANCELED

Liberty, TX, Liberty Muni, RNAV (GPS) RWY
16, Amdt 2

Midland, TX, Midland Intl, ILS OR LOC
RWY 10, Amdt 15

Midland, TX, Midland Intl, LOC BC RWY 28
Amdt 13

Midland, TX, Midland Intl, RADAR-1, Amdt
6

Midland, TX, Midland Intl, RNAV (GPS)
RWY 4, Amdt 1

Midland, TX, Midland Intl, RNAV (GPS)
RWY 10, Amdt 2

Midland, TX, Midland Intl, RNAV (GPS)
RWY 16R, Amdt 1

Midland, TX, Midland Intl, RNAV (GPS)
RWY 22, Amdt 1

Midland, TX, Midland Intl, RNAV (GPS)
RWY 28, Amdt 2

Midland, TX, Midland Intl, RNAV (GPS)
RWY 34L, Amdt 1

Midland, TX, Midland Intl, Takeoff
Minimums and Obstacle DP, Amdt 1

Midland, TX, Midland Intl, VOR/DME OR
TACAN RWY 34L, Amdt 10

Midland, TX, Midland Intl, VOR OR TACAN
RWY 16R, Amdt 23

Tyler, TX, Tyler Pounds Rgnl, ILS OR LOC
RWY 13, Amdt 21

Tyler, TX, Tyler Pounds Rgnl, RNAV (GPS)
RWY 4, Amdt 2

Tyler, TX, Tyler Pounds Rgnl, RNAV (GPS)
RWY 13, Amdt 2

Tyler, TX, Tyler Pounds Rgnl, RNAV (GPS)
RWY 22 Amdt 2

Tyler, TX, Tyler Pounds Rgnl, RNAV (GPS)
RWY 31, Amdt 2

Tyler, TX, Tyler Pounds Rgnl, Takeoff
Minimums and Obstacle DP, Amdt 1

Tyler, TX, Tyler Pounds Rgnl, VOR RWY 31,
Amdt 2

Tyler, TX, Tyler Pounds Rgnl, VOR/DME
RWY 4, Amdt 4

Tyler, TX, Tyler Pounds Rgnl, VOR/DME
RWY 22, Amdt 4

Rutland, VT, Rutland-Southern Vermont
Rgnl, ILS OR LOC/DME Y RWY 19, Orig

Rutland, VT, Rutland-Southern Vermont
Rgnl, ILS OR LOC/DME Z RWY 19, Orig

Rutland, VT, Rutland-Southern Vermont
Rgnl, LOC Y RWY 19, Amdt 3A,
CANCELED

Rutland, VT, Rutland-Southern Vermont
Rgnl, LOC Z RWY 19, Amdt 1D,
CANCELED

Rutland, VT, Rutland-Southern Vermont
Rgnl, RNAV (GPS) Y RWY 19, Amdt 2

Rutland, VT, Rutland-Southern Vermont
Rgnl, RNAV (GPS) Z RWY 19, Orig

Rutland, VT, Rutland-Southern Vermont
Rgnl, Takeoff Minimums and Obstacle DP,
Amdt 4

Vancouver, WA, Pearson Field, Takeoff
Minimums and Obstacle DP, Amdt 3

Spencer, WV, Boggs Field, RNAV (GPS) RWY
10, AMDT 1

Spencer, WV, Boggs Field, RNAV (GPS) RWY
28, AMDT 1

Spencer, WV, Boggs Field, Takeoff
Minimums and Obstacle DP, Amdt 1

RESCINDED: On July 20, 2012 (77 FR
42627), the FAA published an
Amendment in Docket No. 30851, Amdt

No. 3486 to Part 97 of the Federal
Aviation Regulations under section
97.33. The following 6 entries for
Monticello, NY, effective 23 August,
2012, are hereby rescinded in their
entirety:

Monticello, NY, Sullivan County Intl, ILS OR
LOC RWY 15, Amdt 6

Monticello, NY, Sullivan County Intl, NDB
RWY 15, Amdt 7, CANCELED

Monticello, NY, Sullivan County Intl, RNAV
(GPS) RWY 15, Amdt 1

Monticello, NY, Sullivan County Intl, RNAV
(GPS) RWY 33, Amdt 2

Monticello, NY, Sullivan County Intl, Takeoff
Minimums and Obstacle DP, Amdt 1

Monticello, NY, Sullivan County Intl, VOR/
DME RWY 33, Amdt 4

RESCINDED: On July 20, 2012 (77 FR
42627), the FAA published an
Amendment in Docket No. 30851, Amdt
No. 3486 to Part 97 of the Federal
Aviation Regulations under section
97.33. The following 4 entries for Rifle,
CO, and 1 entry for Plymouth, MA,
effective 20 September, 2012, are hereby
rescinded in their entirety:

Rifle, CO, Garfield County Rgnl, ILS RWY 26,

Amdt 3
Rifle, CO, Garfield County Rgnl, LOC/DME—~

A, Amdt 9
Rifle, CO, Garfield County Rgnl, Takeoff

Minimums and Obstacle DP, Amdt 10
Rifle, CO, Garfield County Rgnl, VOR/DME—

C, Amdt 3
Plymouth, MA, Plymouth Muni, ILS OR

LOC/DME RWY 6, Amdt 1B
[FR Doc. 2012-19863 Filed 8—-17-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30856; Amdt. No. 3491]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic

requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective August 20,
2012. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 20,
2012.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169; or

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/
code_of federal regulations/
ibr locations.html.

Availability—All SIAPs are available
online free of charge. Visit nfdc.faa.gov
to register. Additionally, individual
SIAP and Takeoff Minimums and ODP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Richard A. Dunham III, Flight Procedure
Standards Branch (AFS—420) Flight
Technologies and Programs Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14, Code of Federal
Regulations, Part 97 (14 CFR part 97) by
amending the referenced SIAPs. The
complete regulatory description of each
SIAP is listed on the appropriate FAA


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
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Form 8260, as modified by the National
Flight Data Center (FDC)/Permanent
Notice to Airmen (P-NOTAM), and is
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of Title 14 of
the Code of Federal Regulations.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAP
and the corresponding effective dates.
This amendment also identifies the
airport and its location, the procedure
and the amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP as amended in the
transmittal. For safety and timeliness of
change considerations, this amendment
incorporates only specific changes
contained for each SIAP as modified by
FDC/P-NOTAMs.

The SIAPs, as modified by FDC P-
NOTAM, and contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these changes to

SIAPs, the TERPS criteria were applied
only to specific conditions existing at
the affected airports. All SIAP
amendments in this rule have been
previously issued by the FAA in a FDC
NOTAM as an emergency action of
immediate flight safety relating directly
to published aeronautical charts. The
circumstances which created the need
for all these SIAP amendments requires
making them effective in less than 30
days.

Because of the close and immediate
relationship between these SIAPs and
safety in air commerce, I find that notice
and public procedure before adopting
these SIAPs are impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making these SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. For the same reason, the
FAA certifies that this amendment will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR part 97:

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC on August 3,
2012.

Ray Towles,
Deputy Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,
Code of Federal Regulations, Part 97, 14
CFR part 97, is amended by amending
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

m 2. Part 97 is amended to read as
follows:

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, MLS, MLS/DME, MLS/RNAV;
§97.31 RADAR SIAPs; §97.33 RNAV
SIAPs; and §97.35 COPTER SIAPs,
Identified as follows:

* * * Effective Upon Publication

AIRAC date State City Airport FDC No. FDC date Subject

20-Sep-12 .. | OR Salem ... McNary Fld .......ccccceenee 2/0203 7/24/12 | TAKEOFF MINIMUMS AND (OB-
STACLE) DP, Amdt 8.

20-Sep-12 .. | AK Seward ......cccoeeceniinens Seward .....cceeeniiieennene 2/0204 7/24/12 | TAKEOFF MINIMUMS AND (OB-
STACLE) DP, Orig.

20-Sep-12 .. | WA Moses Lake ........c.co...... Grant Co Intl .......cceee. 2/0506 7/24/12 | TAKEOFF MINIMUMS AND (OB-
STACLE) DP, Orig.

20-Sep-12 .. | CO Denver .....cccccoeecveeeeeeenn. Centennial .........cc......... 2/3057 7/24/12 | ILS OR LOC RWY 35R, Amdt
8B.

20-Sep-12 .. | PA Shamokin ........cccceeeenee. Northumberland County 2/7091 7/19/12 | RNAV (GPS) RWY 8, Orig.

20-Sep-12 .. | IN Evansville ... Evansville Rgnl .............. 2/7672 7/19/12 | ILS OR LOC RWY 22, Amdt 21.

20-Sep-12 .. | IN Evansville ... Evansville Rgnl ... 2/7675 7/19/12 | RNAV (GPS) RWY 22, Orig.

20-Sep-12 .. | IN Evansville ... Evansville Rgnl ... 2/7676 7/19/12 | NDB RWY 22 Amdt 13.

20-Sep-12 .. | IN Evansville ... Evansville Rgnl ... 2/7677 7/19/12 | RNAV (GPS) RWY 4, Orig.

20-Sep-12 .. | IN Evansville ... Evansville Rgnl ... 2/7681 7/19/12 | VOR RWY 4, Amdt 6.

20-Sep-12 .. | IL Fairfield ....... Fairfield Muni ................. 2/7767 7/19/12 | NDB RWY 9 Amdt 3.

20-Sep-12 .. | TX Amarillo ..o Rick Husband Amarillo 2/7768 7/19/12 | ILS OR LOC RWY 4, Amdt 22A.

Intl.

20-Sep-12 .. | MN Maple Lake ........ccccc...... Maple Lake Muni 2/7770 7/19/12 | VOR-A, Amdt 4.

20-Sep-12 .. | Ml Cadillac .....cccovvveeenieniens Wexford County 2/7933 7/19/12 | ILS OR LOC RWY 7, Orig-B.

20-Sep-12 .. | MI Cadillac .......cccoceveevnennee Wexford County 2/7934 7/19/12 | RNAV (GPS) RWY 25, Orig.

20-Sep-12 .. | Ml Cadillac .....ccccvvveeeerienenns Wexford County 2/7935 7/19/12 | RNAV (GPS) RWY 7, Orig-A.

20-Sep-12 .. | DC Washington .................... Washington Dulles Intl .. 2/8048 7/19/12 | ILS OR LOC RWY 19L, Amdt
15A.

20-Sep-12 .. | TX Houston .......ccccoevienen. Sugar Land Rgnl ........... 2/8058 7/19/12 | TAKEOFF MINIMUMS AND (OB-
STACLE) DP, Amdt 7.

20-Sep-12 .. | MN Maple Lake .........c......... Maple Lake Muni ........... 2/8499 7/19/12 | RNAV (GPS) RWY 28, Orig.
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20-Sep-12 .. | CA Lancaster ........cccceeeeeenn. General WM J Fox Air- 2/9615 7/27/12 | NDB C Amdt 3.
field.
20-Sep-12 .. | AK Nome ....cccooiiiiiiics Nome ....ccooeiiiiiiie 2/9625 7/27/12 | TAKEOFF MINIMUMS AND (OB-
STACLE) DP, Amdt 5.
20-Sep-12 .. | TX Port Aransas .................. Mustang Beach ............. 2/9652 7/27/12 | RNAV (GPS) RWY 30 Orig-B.
20-Sep-12 .. | MN Minneapolis ........cc......... Minneapolis-St Paul Intl/ 2/9711 7/27/12 | TAKEOFF MINIMUMS AND (OB-
Wold-Chamberlain. STACLE) DP, Amdt 11.

[FR Doc. 2012-19871 Filed 8-17-12; 8:45 am]
BILLING CODE 4910-13-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240

[Release No. 34-67405A; File No. S7-30-
11]

RIN 3235-AL19

Extension of Interim Final Temporary
Rule on Retail Foreign Exchange
Transactions; Correction

AGENCY: Securities and Exchange
Commission.

ACTION: Interim final temporary rule;
correction.

SUMMARY: On July 16, 2012, the
Securities and Exchange Commission
(“Commission”) published an interim
final temporary Rule 15b12—1T to
extend the date on which the rule will
expire. That rule omitted a comment
date and an addresses section in its
preamble. This correction adds the
comment date and address information
in the following captions.

DATES: Effective Date: The rule became
effective July 15, 2011, and expires July
16, 2013.

Comment Date: Comments on the
amendment to the interim final
temporary rule published at FR 77
41671, on July 16, 2012 should be
received on or before October 31, 2012.
ADDRESSES: Comments may be
submitted by any of the following
methods:

Electronic Comments

e Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/interim-final-temp.shtml); or

e Send an email to rule-
comments@sec.gov. Please include File
Number S7-30-11 on the subject line;
or

¢ Use the Federal eRulemaking Portal
(http://www.regulations.gov). Follow the
instructions for submitting comments.

Paper Comments

e Send paper comments in triplicate
to Elizabeth Murphy, Secretary,

Securities and Exchange Commission,
100 F Street NE., Washington, DC
20549.

All submissions should refer to File
Number S7-30-11. This file number
should be included on the subject line
if email is used. To help the
Commission to process and review your
comments more efficiently, please use
only one method. The Commission will
post all comments on its Web site:
(http://www.sec.gov/rules/interim-final-
temp.shtml). Comments are also
available for Web site viewing and
printing in the Commission’s Public
Reference Room, 100 F Street NE.,
Washington, DC 20549 on official
business days between the hours of 10
a.m. and 3 p.m. All comments received
will be posted without change; the
Commission does not edit personal
identifying information from
submissions. You should submit only
information that you wish to make
available publicly.

FOR FURTHER INFORMATION CONTACT:
Joanne Rutkowski, Branch Chief, Bonnie
Gauch, Senior Special Counsel, and
Leila Bham, Special Counsel, Division
of Trading and Markets, at (202) 551—
5550, Securities and Exchange
Commission, 100 F Street NE.,
Washington, DC 20549.

SUPPLEMENTARY INFORMATION:
Statutory Authority

Pursuant to section 2(c)(2) of the
Commodity Exchange Act, as well as the
Exchange Act as amended, the
Commission amended Exchange Act
Rule 15b12—1T on July 16, 2012, and
with this document correctly adds a
comment date and the pertinent
addresses.

List of Subjects in 17 CFR Part 240

Brokers, Consumer protection,
Currency, Reporting and recordkeeping
requirements.

Dated: August 10, 2012.

By the Commission.

Elizabeth M. Murphy,

Secretary.

[FR Doc. 2012—-20089 Filed 8-17-12; 8:45 am]
BILLING CODE 8011-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2012-0747]
Drawbridge Operation Regulation;

Grassy Sound Channel, Middle
Township, NJ

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the Grassy Sound
Channel (Ocean Drive) Bridge across the
Grassy Sound Channel, mile 1.0, at
Middle Township, NJ. The deviation is
necessary to accommodate the annual
“The Wild Half” run. The deviation
allows the bridge draw span to remain
in the closed-to-navigation position for
3.5 hours during the event.

DATES: This deviation is effective from
7:30 a.m. until 11 a.m. on August 26,
2012.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket USCG-2012-0747 are available
online by going to http://
www.regulations.gov, inserting USCG—
2012-0747 in the “Keywords” box, and
then clicking “Search”. This material is
also available for inspection or copying
at the Docket Management Facility (M-
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Mr. Jim Rousseau, Bridge
Management Specialist, Fifth Coast
Guard District, telephone 757-398—
6557, email James.L.Rousseau2@
uscg.mil. If you have questions on
reviewing the docket, call Renee V.
Wright, Program Manager, Docket
Operations, 202—-366-9826.
SUPPLEMENTARY INFORMATION: The Event
Director for “The Wild Half” run, with
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approval from the Cape May County
Department of Public Works, owner of
the drawbridge, has requested a
temporary deviation from the current
operating schedule to accommodate
“The Wild Half” run.

The Grassy Sound Channel (Ocean
Drive) Bridge across Grassy Sound
Channel, mile 1.0, a bascule-lift type
drawbridge, in Middle Township, NJ,
has a vertical clearance in the closed
position of 15 feet, above mean high
water.

The Grassy Sound Channel (Ocean
Drive) Bridge operating regulations are
set out in 33 CFR 117.721. Under
normal operating conditions, the draw
would open on signal from 6 a.m. to 8
p-m. from May 15 through September
30. From 9:15 a.m. to 2:30 p.m. on the
fourth Sunday in March of every year,
the draw need not open for vessels. If
the fourth Sunday falls on a religious
holiday, the draw need not open from
9:15 a.m. to 2:30 p.m. on the third
Sunday of March of every year. Two
hours advance notice is required for all
other openings.

Under this temporary deviation, the
drawbridge will be allowed to remain in
the closed-to-navigation position from
7:30 a.m. to 11 a.m. on Sunday, August
26, 2012 to accommodate “The Wild
Half” run.

Vessels able to pass under the closed
span may transit under the drawbridge
while it is in the closed position.
Mariners are advised to proceed with
caution. The Coast Guard will inform
users of the waterway through our local
and broadcast Notices to Mariners of the
limited operating schedule for the
drawbridge so that vessels can arrange
their transits to minimize any impacts
caused by the temporary deviation.
There are alternate routes for vessels
and the bridge will be able to open in
the event of an emergency.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period.

This deviation from the operating
regulations is authorized under 33 CFR
117.35.

Dated: August 3, 2012.

Waverly W. Gregory, Jr.,

Bridge Program Manager, Fifth Coast Guard
District.

[FR Doc. 2012—-20340 Filed 8-17-12; 8:45 am]|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG-2012-0756]
Drawbridge Operation Regulation;
Willamette River, Portland, OR

AGENCY: Coast Guard, DHS.
ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the Broadway
Bridge, mile 11.7, across the Willamette
River at Portland, OR. This deviation is
necessary to accommodate the 2012
Pints to Pasta foot race event. This
deviation allows the bridge to remain in
the closed position to allow safe
movement of event participants.

DATES: This deviation is effective from
8 a.m. September 9, 2012 through 9 a.m.
September 9, 2012.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2012—
0756 and are available online by going
to http://www.regulations.gov, inserting
USCG—-2012-0756 in the “Keyword”
box and then clicking ““Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M—30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email the Bridge Administrator, Coast
Guard Thirteenth District; telephone
206—220-7282, email
randall.d.overton@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:
Multnomah County has requested a
temporary deviation from the operating
schedule for the Broadway Bridge, mile
11.7, crossing the Willamette River at
Portland, OR. The requested deviation is
to accommodate the Pints to Pasta
event. The Broadway Bridge crosses the
Willamette River at mile 11.7 and
provides 90 feet of vertical clearance
above Columbia River Datum 0.0 while
in the closed position. Vessels which do
not require a bridge opening may
continue to transit beneath this bridge
during the closure period. Under normal

conditions this bridge operates in
accordance with 33 CFR 117.897 which
allows for the bridge to remain closed
between 7 a.m. and 9 a.m. and 4 p.m.
and 6 p.m. Monday through Friday.
This deviation period is from 8 a.m. on
September 9, 2012 through 9 a.m.
September 9, 2012. The deviation
allows the Broadway Bridge across the
Willamette River, mile 11.7, to remain
in the closed position and need not
open for maritime traffic from 8 a.m.
through 9 a.m. on September 9, 2012.
The bridge shall operate in accordance
to 33 CFR 117.897 at all other times.
Waterway usage on this stretch of the
Willamette River includes vessels
ranging from commercial tug and barge
to small pleasure craft. Mariners will be
notified and kept informed of the
bridge’s operational status via the Coast
Guard Notice to Mariners publication
and Broadcast Notice to Mariners as
appropriate. The bridges will be
required to open, if needed, for vessels
engaged in emergency response
operations during this closure period.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: August 1, 2012.
Randall D. Overton,
Bridge Administrator.
[FR Doc. 2012—20343 Filed 8-17-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG—-2012-0199]

RIN 1625-AA00

Safety Zone; Chicago Harbor, Navy
Pier Southeast, Chicago, IL

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Navy Pier Southeast Safety Zone in
Chicago Harbor during various periods
from August 1, 2012 through August 29,
2012. This action is necessary and
intended to ensure safety of life on the
navigable waters of the United States
immediately prior to, during, and
immediately after fireworks events.
Enforcement of this safety zone will
establish restrictions upon, and control
movement of, vessels in a specified area
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immediately prior to, during, and
immediately after various fireworks
events. During the enforcement period,
no person or vessel may enter the safety
zones without permission of the Captain
of the Port, Sector Lake Michigan.
DATES: The regulations in 33 CFR
165.931 will be enforced from 9:15 p.m.
on August 1, 2012 to 9:45 p.m. on
August 29, 2012.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email MST1 Joseph P. McCollum,
Prevention Department, Coast Guard
Sector Lake Michigan, Milwaukee, WT at
414-747-7148, email
Joseph.P.McCollum@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the Safety Zone;
Chicago Harbor, Navy Pier Southeast,
Chicago, IL listed in 33 CFR 165.931 for
the following events:

(1) Navy Pier Fireworks; on August 1,
2012 from 9:15 p.m. through 9:45 p.m.;
on August 4, 2012 from 10 p.m. through
10:30 p.m.; on August 8, 2012 from 9:15
p-m. through 9:45 p.m.; on August 11,
2012 from 10 p.m. through 10:30 p.m.;
on August 15, 2012 from 9:15 p.m.
through 9:45 p.m.; on August 18, 2012
from 10 p.m. through 10:30 p.m.; on
August 22, 2012 from 9:15 p.m. through
9:45 p.m.; August 25, 2012 from 10 p.m.
through 10:30 p.m. and on August 29,
2012 from 9:15 p.m. through 9:45 p.m.

All vessels must obtain permission
from the Captain of the Port, Sector Lake
Michigan, or his or her on-scene
representative to enter, move within or
exit the safety zone. Vessels and persons
granted permission to enter the safety
zone shall obey all lawful orders or
directions of the Captain of the Port,
Sector Lake Michigan, or his or her on-
scene representative. While within a
safety zone, all vessels shall operate at
the minimum speed necessary to
maintain a safe course.

This notice is issued under authority
of 33 CFR 165.931 and 5 U.S.C. 552(a).
In addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with advance
notification of these enforcement
periods via broadcast Notice to Mariners
or Local Notice to Mariners. The
Captain of the Port, Sector Lake
Michigan, will issue a Broadcast Notice
to Mariners notifying the public when
enforcement of the safety zone
established by this section is suspended.
If the Captain of the Port, Sector Lake
Michigan, determines that the safety
zone need not be enforced for the full
duration stated in this notice, he or she
may use a Broadcast Notice to Mariners
to grant general permission to enter the
safety zone. The Captain of the Port,

Sector Lake Michigan, or his or her on-
scene representative may be contacted
via VHF Channel 16.

Dated: August 8, 2012.
M.W. Sibley,

Captain, U.S. Coast Guard, Captain of the
Port, Sector Lake Michigan.

[FR Doc. 2012-20339 Filed 8-17-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2012-0199]

RIN 1625-AA00

Safety Zone; Chicago Harbor, Navy
Pier Southeast, Chicago, IL

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Navy Pier Southeast Safety Zone in
Chicago Harbor during various periods
from September 1, 2012 through
October 27, 2012. This action is
necessary and intended to ensure safety
of life on the navigable waters of the
United States immediately prior to,
during, and immediately after fireworks
events. Enforcement of this safety zone
will establish restrictions upon, and
control movement of, vessels in a
specified area immediately prior to,
during, and immediately after various
fireworks events. During the
enforcement period, no person or vessel
may enter the safety zones without
permission of the Captain of the Port,
Sector Lake Michigan.

DATES: The regulations in 33 CFR
165.931 will be effective from 10:15
p.m. on September 1, 2012 to 9:20 p.m.
on October 29, 2012.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email MST1 Joseph P. McCollum,
Prevention Department, Coast Guard
Sector Lake Michigan, Milwaukee, WI at
414-747-7148, email
Joseph.P.McCollum@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the Safety Zone;
Chicago Harbor, Navy Pier Southeast,
Chicago, IL listed in 33 CFR 165.931 for
the following events:

(1) Navy Pier Fireworks; on September
1, 2012 from 10:15 p.m. through 10:30
p-m.; on October 20, 2012 from 9 p.m.
through 9:20 p.m.; and on October 27,
2012 from 9 p.m. through 9:20 p.m.

All vessels must obtain permission
from the Captain of the Port, Sector Lake
Michigan, or his or her on-scene
representative to enter, move within or
exit the safety zone. Vessels and persons
granted permission to enter the safety
zone shall obey all lawful orders or
directions of the Captain of the Port,
Sector Lake Michigan, or his or her on-
scene representative. While within a
safety zone, all vessels shall operate at
the minimum speed necessary to
maintain a safe course.

This notice is issued under authority
of 33 CFR 165.931 and 5 U.S.C. 552(a).
In addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with advance
notification of these enforcement
periods via broadcast Notice to Mariners
or Local Notice to Mariners. The
Captain of the Port, Sector Lake
Michigan, will issue a Broadcast Notice
to Mariners notifying the public when
enforcement of the safety zone
established by this section is suspended.
If the Captain of the Port, Sector Lake
Michigan, determines that the safety
zone need not be enforced for the full
duration stated in this notice, he or she
may use a Broadcast Notice to Mariners
to grant general permission to enter the
safety zone. The Captain of the Port,
Sector Lake Michigan, or his or her on-
scene representative may be contacted
via VHF Channel 16.

Dated: August 8, 2012.
M.W. Sibley,

Captain, U.S. Coast Guard, Captain of the
Port, Sector Lake Michigan.

[FR Doc. 2012-20344 Filed 8-17-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[USCG—2012-0375]
RIN 1625-AA00

Safety Zone; Annual Events Requiring
Safety Zones in Milwaukee Harbor,
Milwaukee, WI

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
this safety zone for annual fireworks
events in the Captain of the Port, Sector
Lake Michigan zone from 9:15 p.m.
until 10:45 p.m. on September 7 and 8,
2012. This action is necessary and
intended to ensure safety of life on the
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navigable waters immediately prior to,
during, and immediately after fireworks
events. During the enforcement periods
announced in this rule, the Coast Guard
will enforce restrictions upon, and
control movement of, vessels in a
specified area immediately prior to,
during, and immediately after fireworks
events. No person or vessel may enter
the safety zone while it is being
enforced without permission of the
Captain of the Port, Sector Lake
Michigan.

DATES: The regulations in 33 CFR
165.935 will be enforceable between
9:15 p.m. and 10:45 p.m. on September
7 and 8, 2012.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email MST1 Joseph P. McCollum,
Prevention Department, Coast Guard
Sector Lake Michigan, Milwaukee, WT at
414-747-7148, email
Joseph.P.McCollum@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the safety zone listed
in 33 CFR 165.935, Safety Zones,
Milwaukee Harbor, Milwaukee, W1, for
the following events:

(1) Indian Summer fireworks display
on September 7 and 8, 2012 from 9:15
p.m. through 10:45 p.m.

All vessels must obtain permission
from the Captain of the Port, Sector Lake
Michigan, or his or her on-scene
representative to enter, move within or
exit the safety zone. Vessels and persons
granted permission to enter the safety
zone shall obey all lawful orders or
directions of the Captain of the Port,
Sector Lake Michigan, or a designated
representative. While within a safety
zone, all vessels shall operate at the
minimum speed necessary to maintain a
safe course.

This notice is issued under authority
of 33 CFR 165.935 Safety Zone,
Milwaukee Harbor, Milwaukee, WI and
5 U.S.C. 552(a). In addition to this
notice in the Federal Register, the Coast
Guard will provide the maritime
community with advance notification of
these enforcement periods via Broadcast
Notice to Mariners or Local Notice to
Mariners. The Captain of the Port,
Sector Lake Michigan, will issue a
Broadcast Notice to Mariners notifying
the public when enforcement of the
safety zone established by this section is
suspended. If the Captain of the Port,
Sector Lake Michigan, determines that
the safety zone need not be enforced for
the full duration stated in this notice, he
or she may use a Broadcast Notice to
Mariners to grant general permission to
enter the safety zone. The Captain of the
Port, Sector Lake Michigan, or his or her

on-scene representative may be

contacted via VHF—FM Channel 16.
Dated: August 8, 2012.

M.W. Sibley,

Captain, U.S. Coast Guard, Captain of the
Port, Sector Lake Michigan.

[FR Doc. 2012—20346 Filed 8—17-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2012-0633]
RIN 1625-AA00

Safety Zone; Cocoa Beach Air Show,
Atlantic Ocean, Cocoa Beach, FL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the waters of the Atlantic Ocean located
east of Cocoa Beach, Florida during the
Cocoa Beach Air Show. The Cocoa
Beach Air Show will include aircraft
engaging in aerobatic maneuvers. The
event is scheduled to take place on
Saturday, September 22, 2012, and
Sunday, September 23, 2012. The
temporary safety zone is necessary for
the safety of air show participants,
participant aircraft, spectators, and the
general public during the event. Persons
and vessels are prohibited from
entering, transiting through, anchoring
in, or remaining within the safety zone
unless authorized by the Captain of the
Port Jacksonville or a designated
representative.

DATES: This rule is effective from 10
a.m. on September 22, 2012 through
5:30 p.m. on September 23, 2012. This
rule will be enforced from 10 a.m. to
5:30 p.m. on September 22, 2012, and
from 10 a.m. to 5:30 p.m. on September
23, 2012.

ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2012-0633]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.

and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant Commander Robert S.
Butts, Sector Jacksonville Prevention
Department, Coast Guard; telephone
904-564-7563, email
Robert.S.Butts@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone (202) 366—9826.

SUPPLEMENTARY INFORMATION:
Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
Coast Guard did not receive necessary
information regarding the event with
sufficient time to publish an NPRM and
to receive public comments prior to the
event. Any delay in the effective date of
this rule would be contrary to the public
interest because immediate action is
needed to minimize potential danger to
air show participants, participant
aircraft, spectators, and the general
public.

B. Basis and Purpose

The legal basis for the rule is the
Coast Guard’s authority to establish
regulated navigation areas and other
limited access areas: 33 U.S.C. 1231; 46
U.S.C. Chapter 701, 3306, 3703; 50
U.S.C. 191, 195; 33 CFR 1.05-1, 6.04-1,
6.04—6, 160.5; Pub. L. 107-295, 116 Stat.
2064; Department of Homeland Security
Delegation No. 0170.1.

The purpose of the rule is to protect
air show participants, participant
aircraft, spectators, and the general
public from the hazards associated with
aircraft performing low-flying aerobatic
maneuvers, and the gathering of large
numbers of spectator craft over
navigable waters of the United States.
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C. Discussion of the Final Rule

On Saturday, September 22, 2012, and
Sunday, September 23, 2012, the
Brevard Air, Sea and Space foundation,
is hosting the Cocoa Beach Air Show.
The Cocoa Beach Air Show will include
approximately 20 aircraft engaging in
aerobatic maneuvers over the Atlantic
Ocean east of Cocoa Beach, Florida. It is
expected that 50 spectator vessels will
be present in the area during the event.
The high speed at which participant
aircraft will be travelling and the
maneuvers they will be performing pose
a safety hazard to air show participants,
participant aircraft, spectators, and the
general public.

The safety zone encompasses certain
navigable waters of the Atlantic Ocean
in the vicinity of Cocoa Beach, Florida.
The safety zone will be enforced from
10 a.m. until 5:30 p.m. on Saturday,
September 22, 2012, and from 10 a.m.
until 5:30 p.m. on Sunday, September
23, 2012. Persons and vessels are
prohibited from entering, transiting
through, anchoring in, or remaining
within the safety zone unless authorized
by the Captain of the Port Jacksonville
or a designated representative. Persons
and vessels desiring to enter, transit
through, anchor in, or remain within the
safety zone may contact the Captain of
the Port Jacksonville by telephone at
904-564-7511, or a designated
representative via VHF radio on channel
16, to request authorization. The Coast
Guard will provide notice of the safety
zone by Local Notice to Mariners,
Broadcast Notice to Mariners, and on-
scene designated representatives.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. The economic impact of this
rule is not significant for the following
reasons: (1) The safety zone will be
enforced for less than a total of 23
hours; (2) although persons and vessels

will not be able to enter, transit through,
anchor in, or remain within the safety
zone without authorization from the
Captain of the Port Jacksonville or a
designated representative, they may
operate in the surrounding area during
the enforcement periods; (3) persons
and vessels may still enter, transit
through, anchor in, or remain within the
safety zone if authorized by the Captain
of the Port Jacksonville or a designated
representative; and (4) the Coast Guard
will provide advance notification of the
safety zone to the local maritime
community by Local Notice to Mariners
and Broadcast Notice to Mariners.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to enter, transit
through, anchor in, or remain within
that portion of the Atlantic Ocean
encompassed within the safety zone
from 10 a.m. until 5:30 p.m. on
September 22, 2012 and September 23,
2012. For the reasons discussed in the
Executive Order 12866 and Executive
Order 13563 section above, this rule
will not have a significant economic
impact on a substantial number of small
entities.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process. If
the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture

Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888-REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such expenditure, we
do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.
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9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a ““significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves
establishing a temporary safety zone
that will be enforced for less than a total
of 23 hours during the specified
operating hours of the event. This rule
is categorically excluded from further
review under paragraph 34(g) of Figure
2-1 of the Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES. We seek any

comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04-6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add a temporary § 165.T07—0633 to
read as follows:

§165.T07-0633 Safety Zone; Cocoa Beach
Air Show, Atlantic Ocean, Cocoa Beach, FL.

(a) Regulated Area. The following
regulated area is a safety zone. All
waters of the Atlantic Ocean located
east of Cocoa Beach, Florida
encompassed within an imaginary line
connecting the following points: starting
at Point 1 in position 28°20.654’ N,
80°35.648" W; thence South to Point 2
in position 28°19.658" N, 80°35.736" W;
thence West to Point 3 in position
28°19.701’ N, 80°36.293” W; thence
North to Point 4 in position 28°20.692’
N, 80°36.205" W; thence east back to

origin

(%) Definition. The term ‘“‘designated
representative” means Coast Guard
Patrol Commanders, including Coast
Guard coxswains, petty officers, and
other officers operating Coast Guard
vessels, and Federal, state, and local
officers designated by or assisting the
Captain of the Port Jacksonville in the
enforcement of the regulated area.

(c) Regulations. (1) All persons and
vessels are prohibited from entering,
transiting through, anchoring in, or
remaining within the regulated area
unless authorized by the Captain of the
Port Jacksonville or a designated
representative.

(2) Persons and vessels desiring to
enter, transit through, anchor in, or
remain within the regulated area may
contact the Captain of the Port
Jacksonville by telephone at 904-564—
7511, or a designated representative via
VHEF radio on channel 16, to request
authorization. If authorization to enter,
transit through, anchor in, or remain
within the regulated area is granted by
the Captain of the Port Jacksonville or

a designated representative, all persons
and vessels receiving such authorization
must comply with the instructions of
the Captain of the Port Jacksonville or
a designated representative.

(3) The Coast Guard will provide
notice of the regulated area by Local
Notice to Mariners, Broadcast Notice to
Mariners, and on-scene designated
representatives.

(d) Effective Date and Enforcement
Periods. This rule is effective from 10
a.m. on September 22, 2012 through
5:30 p.m. on September 23, 2012. This
rule will be enforced daily from 10 a.m.
until 5:30 p.m. on September 22, 2012,
and September 23, 2012.

Dated: July 26, 2012.
R.E. Holmes,

Commander, U.S. Coast Guard, Acting
Captain of the Port Jacksonville.

[FR Doc. 2012—-20336 Filed 8-17-12; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2011-0571; FRL-9691-1]
Revisions to the California State
Implementation Plan, San Joaquin

Valley Unified Air Pollution Control
District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: In this action, EPA is
finalizing approval of San Joaquin
Valley Unified Air Pollution Control
District (SJVUAPCD) Rule 3170,
“Federally Mandated Ozone
Nonattainment Fee,” as a revision to
SJVUAPCD’s portion of the California
State Implementation Plan (SIP). Rule
3170 is a local fee rule submitted to
address section 185 of the Clean Air Act
(CAA or Act) with respect to the 1-hour
ozone standard for anti-backsliding
purposes. EPA is also finalizing
approval of SJVUAPCD’s fee-equivalent
program, which includes Rule 3170 and
state law authorities that authorize
SJVUAPCD to impose supplemental fees
on motor vehicles, as an alternative to
the program required by section 185 of
the Act. EPA has determined that
SJVUAPCD’s alternative fee-equivalent
program is not less stringent than the
program required by section 185, and,
therefore, is approvable as an equivalent
alternative program, consistent with the
principles of section 172(e) of the Act.
DATES: This rule is effective on
September 19, 2012.
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ADDRESSES: EPA has established docket
number EPA-R09-OAR-2011-0571 for
this action. Generally, documents in the
docket for this action are available
electronically at http://
www.regulations.gov or in hard copy at
EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed at
http://www.regulations.gov, some
information may be publicly available
only at the hard copy location (e.g.,
copyrighted material, large maps, multi-
volume reports), and some may not be

available in either location (e.g.,
confidential business information
(CBI)). To inspect the hard copy
materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT: Lily
Wong, EPA Region IX, (415) 9474114,
wong.lily@epa.gov.

SUPPLEMENTARY INFORMATION:

Throughout this document, “we,” “us
and ‘“our” refer to EPA.

Table of Contents

I. Proposed Action and Interim Final
Determination to Defer Sanctions

II. Rationale for Approving Equivalent
Alternative Programs

III. Public Comments and EPA Responses

IV. EPA Action

V. Statutory and Executive Order Reviews

I. Proposed Action and Interim Final
Determination To Defer Sanctions

On July 28, 2011 (76 FR 45212), EPA
proposed to approve the following rule
into the California SIP.

Local agency Rule No.

Rule title

Adopted Submitted

SJVUAPCD ....... 3170

Federally Mandated Ozone Nonattainment Fee

05/19/11 06/14/11

EPA also proposed to approve
SJVUAPCD’s fee-equivalent program,
which includes Rule 3170 and state law
authorities that authorize SJVUAPCD to
impose supplemental fees on motor
vehicles, as an equivalent alternative to
the program required by section 185 of
the Act for the 1-hour ozone standard as
an anti-backsliding measure.

In addition, on July 28, 2011 (76 FR
45199), EPA published an Interim Final
Rule to defer the implementation of
sanctions that would have resulted from
EPA’s final limited approval and limited
disapproval of an earlier version of Rule
3170 (75 FR 1716, January 13, 2010).

II. Rationale for Approving Equivalent
Alternative Programs

In proposing this action regarding the
SJVUAPCD, EPA proposed to allow
states to meet the section 185 obligation
arising from the revoked 1-hour ozone
NAAQS through a SIP revision
containing either the fee program
prescribed in section 185 of the Act, or
an equivalent alternative program. 76
FR 45213 (July 28, 2011). Since our
proposed action on SJVUAPCD’s
alternative section 185 program, EPA
has also proposed to approve an
alternative section 185 program
submitted by the State of California on
behalf of the South Coast Air Quality
Management District as an equivalent
alternative program. 77 FR 1895-01
(January 12, 2012). As further explained
below, EPA is today approving through
notice-and-comment rulemaking,
SJVUAPCD Rule 3170 into the
California SIP. We are also approving
SJVUAPCD’s alternative program as an
equivalent alternative program
consistent with the principles of section
172(e) of the CAA and not less stringent

than a program prescribed by section
185.1

Section 172(e) is an anti-backsliding
provision of the CAA that requires EPA
to develop regulations to ensure that
controls in a nonattainment area are
“not less stringent” than those that
applied to the area before EPA revised
a NAAQS to make it less stringent. In
the Phase 1 Ozone Implementation Rule
for the 1997 ozone NAAQS published
on April 30, 2004 (69 FR 23951), EPA
determined that although section 172(e)
does not directly apply where EPA has
strengthened the NAAQS, as it did in
1997, it was reasonable to apply to the
transition from the 1-hour NAAQS to
the more stringent 1997 8-hour NAAQS,
the same anti-backsliding principle that
would apply to the relaxation of a
standard. Thus, as part of applying the
principles in section 172(e) for purposes
of the transition from the 1-hour
standard to the 1997 8-hour standard,
EPA can either require states to retain
programs that applied for purposes of
the 1-hour standard, or can allow states
to adopt equivalent alternative

1EPA has previously set forth this reasoning in
a memorandum from Stephen D. Page, Director,
Office of Air Quality Planning and Standards, to Air
Division Directors, ‘“Guidance on Developing Fee
Programs Required by Clean Air Act Section 185 for
the 1-hour Ozone NAAQS,” January 5, 2010
(“Section 185 Guidance Memo”). On July 1, 2011,
the DC Circuit Court of Appeals vacated this
guidance, on the ground that it was final agency
action for which notice-and-comment rulemaking
procedures were required, and that the Agency’s
failure to use the required notice and comment
procedures rendered the guidance invalid. NRDC v.
EPA, 643 F.3d 311 (DC Cir. 2011). In today’s action,
EPA, having gone through notice-and-comment
rulemaking, adopts the reasoning set forth in that
memorandum as it applies to SSVUAPCD’s
equivalent alternative program as its basis for
approving the SJVUAPCD SIP revision. In so doing,
we have applied the court’s directive to follow the
rulemaking requirements set forth in the
Administrative Procedures Act to inform
consideration of section 185 and equivalent
alternative programs.

programs, but only if such alternatives
are determined through notice-and-
comment rulemaking to be “not less
stringent” than the mandated program.
EPA has previously identified three
types of alternative programs that could
satisfy the section 185 requirement: (i)
Those that achieve the same emissions
reductions; (ii) those that raise the same
amount of revenue and establish a
process where the funds would be used
to pay for emission reductions that will
further improve ozone air quality; and
(iii) those that would be equivalent
through a combination of both emission
reductions and revenues.2 We are today
determining through notice-and-
comment rulemaking that states can
demonstrate an alternative program’s
equivalency by comparing expected fees
and/or emissions reductions directly
attributable to application of section 185
to the expected fees, pollution control
project funding, and/or emissions
reductions from the proposed
alternative program. Under an
alternative program, EPA concludes that
states may opt to proceed as here,
shifting the fee burden from a specific
set of major stationary sources to non-
major sources, such as owners of mobile
sources that also contribute to ozone
formation. EPA also believes that
alternative programs, if approved as
“not less stringent” than the section 185
fee program, would encourage one-hour
ozone NAAQS nonattainment areas to
reach attainment as effectively and
expeditiously as a section 185 fee
program, if not more so, and therefore
satisfy the CAA’s goal of attainment and
maintenance of the NAAQS.

While section 185 focuses most
directly on assessing emissions fees, we

2These types of programs were identified in our
proposed rulemaking action concerning SJVUAPCD
Rule 3170 and its alternative program 76 FR 45212
(July 28, 2011).
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believe it is useful to interpret anti-
backsliding requirements for section 185
within the context of the CAA’s ozone
implementation provisions of subpart 2
(which includes section 185). The
subpart 2 provisions are designed to
promote reductions of ozone-forming
pollutant emissions to levels that
achieve attainment of the ozone
NAAQS. In this context, to satisfy the
anti-backsliding requirements for
section 185 associated with the 1-hour
NAAQS, we believe it is appropriate for
states to implement equivalent
alternative programs that maintain a
focus on achieving further emission
reductions, whether that occurs through
the incentives created by fees levied on
pollution sources or other funding of
pollution control projects, or some
combination of both. For any alternative
program adopted by a state, the state’s
demonstration that the program is not
less stringent should consist of
comparing expected fees and/or
emission reductions directly attributable
to application of section 185 to the
expected fees, pollution control project
funding, and/or emissions reductions
from the proposed alternative program.
For a valid demonstration to ensure
equivalency, the state’s submissions
should not underestimate the expected
fees and/or emission reductions from
the section 185 fee program, nor
overestimate the expected fees,
pollution control project funding, and/
or emission reductions associated with
the proposed alternative program.

We also note that the structure
established in Subparts 1 and 2 of the
CAA recognizes that successful
achievement of clean air goals depends
in great part on the development by
states of clean air plans that are
specifically tailored to the nature of the
air pollution sources in each state. The
Act recognizes that states are best suited
to design plans that will be most
effective. Allowing states to put forward
an equivalent program under the
circumstances that pertain here, and
under the authority of section 172(e), is
consistent with this principle of the Act.

In sum, in order for EPA to approve
an alternative program as satisfying the
1-hour ozone section 185 fee program
SIP revision requirement, the state must
demonstrate that the alternative
program is not less stringent than the
otherwise applicable section 185 fee
program by collecting fees from owner/
operators of pollution sources,
providing funding for emissions
reduction projects, and/or providing
direct emissions reductions equal to or
exceeding the expected results of the
otherwise applicable section 185 fee
program. We have previously accepted

public comment on whether it is
appropriate for EPA to consider
equivalent alternative programs. We
have concluded that it is appropriate to
do so, and that SJVUAPCD'’s program is
approvable as an equivalent alternative
program consistent with the principles
of section 172(e) of the Act.

II1. Public Comments and EPA
Responses

EPA’s proposed action provided a 30-
day public comment period. During this
period, we received comments from
several parties. The comments and our
responses are summarized below.

A. Rule 3170 and Section 185
1. Exemption for Clean Emission Units

a. Comment: One commenter stated
that Rule 3170, sections 4.1 and 4.2,
exempt so-called “clean emission
units,” but section 185 does not allow
for such an exemption. The Act
provides no exemption for any major
stationary source, regardless of the
emission control technology employed.
Congress assumed that areas subject to
185 will have adopted reasonably
available control technologies (“RACT”)
for major stationary sources, that other
sources will have gone through new
source review and be subject to the
lowest achievable emission rate
(“LAER”) requirement, and that SIPs
may have targeted certain categories for
more stringent controls than others. All
of this is laid out in subparts 1 and 2
of Title I, Part D of the Act. Section 185
applies when, despite all of these
controls, the area still fails to attain.
Another commenter stated that Rule
3170 allows exemptions for “clean
emissions units”” and stated that the Act
provides no exemption for any major
stationary source, regardless of the
emission control technology employed.

Response: We agree that section 185
applies when an ozone nonattainment
area designated Severe or Extreme fails
to reach attainment by its attainment
date and requires assessment of a fee for
each source, with no exemption for
clean emission units. Today’s action,
however, is to approve Rule 3170, in the
context of the revoked 1-hour ozone
NAAQS. We conclude that Rule 3170 is
approvable into the California SIP and
as part of the District’s equivalent
alternative program because we have
determined that Rule 3170 will result in
the collection of fees at least equal to the
amount that would be collected under
section 185, that the fees will be used
to reduce ozone pollution, and that the
program therefore satisfies the
requirements of CAA section 185,
consistent with the principles of section

172(e). We also note that the program
will raise this amount by a combination
of fees from sources that do not qualify
as ‘“‘clean units” as defined in Rule 3170
and from a fee on vehicles, which are
responsible for approximately 80
percent of ozone formation in
SJVUAPCD.3 Our proposed action
contains our analysis of how the
District’s equivalent alternative program
meets the “not less stringent than”
criterion of section 172(e), and we
provide additional explanation below.

b. Comment: Congress’ decision was
to make each major stationary source
pay a penalty based on their individual
contribution to the continuing problem.
Larger emitters pay a larger fee and
small emitters pay a smaller fee. There
is no suggestion that the best controlled
sources are entitled to any other
“reward” or exemption. Section 185 is
not a program to penalize only the less-
well regulated sources.

Response: We do not agree with the
commenter’s statement that section 185
does not provide a ‘“reward” or
exemption for well-controlled sources.
In fact, we believe that section 185
clearly “rewards” well-controlled
sources by exempting those that reduce
emissions by 20 percent or more from
the fee requirements. This “reward,”
however, is available only if the source
acts to decrease its emissions after the
attainment deadline has passed, which
in San Joaquin’s case was 2010. Rule
3170, on the other hand, provides an
exemption from fees for “clean emission
units,” which are units that have air
pollution controls that reduce pollution
by at least 95 percent or units that
installed Best Available Control
Technology (BACT) anytime between
2006 and 2010. The “clean unit
exemption” in Rule 3170 is thus not
consistent with the timing envisioned
by Congress; therefore, we agree with
the commenter that the exemption is not
consistent with the express language in
section 185. We note, however, that in
the context of the revoked 1-hour ozone
NAAQS, we are approving Rule 3170
into the California SIP and as part of the
District’s equivalent alternative program
because we have determined that Rule
3170 will result in the collection of fees
at least equal to the amount that would
be collected under section 185, that the
fees will be used to reduce ozone
pollution, and that the program
therefore satisfies the requirements of
CAA section 185, consistent with the
principles of section 172(e). Our

3District comment letter dated August 24, 2011
and the California Air Resources Board’s California
Emissions Projection Analysis Model (CEPAM):
2009 Almanac found at: http://www.arb.ca.gov/
app/emsinv/fcemssumcat2009.php.
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proposed action contains our analysis of
how the District’s equivalent alternative
program meets the “not less stringent
than” criterion of section 172(e), and we
provide additional explanation below.

We also do not agree with the
comment that, “Congress’ decision was
to make each major stationary source
pay a penalty based on their individual
contribution to the continuing problem.
Larger emitters pay a larger fee and
small emitters pay a smaller fee.” In
fact, under section 185 large emitters
can completely avoid penalties in any
year that they emit 20 percent less than
they emitted in the applicable
attainment year (2010 for the District).
As aresult, a source in the District that
emits 500 tons of NOx in 2010 would
not pay a section 185 fee in any
subsequent year in which its NOx
emissions are 400 tons or less. On the
other hand, a source that emits 50 tons
of NOx in 2010 will still have to pay a
section 185 fee in every subsequent year
that it emits more than 40 tons. Thus,
under these scenarios, after the
attainment year of 2010, the source that
emits 400 tons would pay no fee and the
source that emits 41 tons would pay a
fee (albeit a nominal one based on 1 ton
of emissions above the reduction target).
In this respect, then, section 185 does
not distinguish between sources based
on their relative contribution to ozone
non-attainment.

c. Comment: That Congress
understood that the level of control
between sources could vary is expressly
acknowledged in section 185(b)(2),
which specifies that the baseline comes
from the lower of actuals or allowables,
and that the allowables baseline is to be
based on the emissions allowed “under
the permit” unless the source has no
permit and is subject only to limits
provided under the SIP. It would defeat
this express language to exempt sources
from paying a fee based on some
arbitrary notion of being ““clean
enough.”

Response: The commenter’s
characterization of Rule 3170’s clean
unit exemption as “‘arbitrary” or as
based on “being clean enough” is
inaccurate. In fact, Rule 3170, section
3.3 defines a “clean unit” as: an
emission unit that (i) has emissions
control technology with a minimum
control efficiency of at least 95 percent
(or at least 85 percent for leanburn,
internal combustion engines); or (ii) has
emission control technology that meets
or exceeds achieved-in-practice BACT
as accepted by the Air Pollution Control
Officer (APCO) during the period from
2006—2010.” We believe Rule 3170
reflects the District’s considered
determination of what it views as

“clean” sufficient to qualify for an
exemption from fees as part of an
equivalent alternative program for anti-
backsliding purposes.

Nevertheless, we agree with the
commenter that Congress did not
differentiate between sources according
to the “level of control.” Thus, section
185 does not distinguish a source with
a control efficiency of 1 percent from a
source with a control efficiency of 99
percent. Under either scenario, sources
are subject to section 185 fees if those
reductions occurred prior to the
attainment year. This aspect of section
185 does not affect our action to
approve Rule 3170 into the California
SIP and as part of SJVUAPCD’s
equivalent alternative program, as
discussed further below.

2. Alternative Baseline

a. Comment: Two commenters stated
that Rule 3170 fails to meet the
requirements of section 185 by allowing
an alternative baseline period for major
stationary sources. They claim there is
no statutory basis for section 3.2.2 of
Rule 3170, which allows for the
establishment of ““[a]n alternative
baseline period reflecting an average of
at least two consecutive years within
2006 through 2010, if those years are
determined by the APCO as more
representative of normal source
operation.” They further claim that:

e Section 185 requires the baseline to
be the lower of actual emissions or
emissions allowed during the
attainment year.

¢ Only sources with emissions that
are irregular, cyclical, or otherwise vary
significantly from year to year can
extend the baseline period to account
for that variation.

o The possibility of extending the
baseline is not available at the option of
the source or at the discretion of the
APCO.

e Section 185 allows the option of
extending the baseline only with respect
to determining actual emissions; section
5.1 suggests that the APCO might be
able to change the baseline period for
determining allowable emissions, which
is not allowed.

Response: Section 185(b)(2)
authorizes EPA to issue guidance that
allows the baseline to be the lower of
average actuals or average allowables
determined over more than one calendar
year. Section 185(b)(2) further states that
the guidance may provide that the
average calculation for a specific source
may be used if the source’s emissions
are irregular, cyclical or otherwise vary
significantly from year to year. Pursuant
to these provisions, EPA developed and
issued a memorandum to EPA Regional

Air Division Directors, ‘“‘Guidance on
Establishing Emissions Baselines under
Section 185 of the Clean Air Act (CAA)
for Severe and Extreme Ozone
Nonattainment Areas that Fail to Attain
the 1-hour Ozone NAAQS by their
Attainment Date,” William T. Harnett,
Director, Air Quality Division, March
21, 2008 (EPA’s Baseline Guidance).
EPA’s Baseline Guidance suggests as an
alternative baseline for sources whose
annual emissions are ““irregular,
cyclical, or otherwise vary significantly
from year to year,” the baseline
calculation in EPA’s Prevention of
Significant Deterioration (PSD)
regulations at 40 CFR 52.21(b)(48). As
explained in EPA’s Baseline Guidance,
the PSD regulations allow a baseline to
be calculated using “any 24-consecutive
month period within the past 10 years
(‘2-in-10’ concept) to calculate an
average actual annual emissions rate
(tons per year).”

Rule 3170, section 3.2.2 allows for an
alternative baseline based on the
average of at least two consecutive years
within 2006 through 2010, “if those
years are determined by the APCO as
more representative of normal source
operation.” Therefore, Rule 3170 differs
from the PSD-based 2-in-10 concept
described in EPA’s Baseline Guidance
because it allows for an alternative
baseline based on 2006-2010, rather
than the “2-in-10” concept.

In response, we note that EPA’s
Baseline Guidance stated that the 2-in-
10 concept was ‘“‘an acceptable
alternative method that could be used
for calculating the ‘baseline amount,””
leaving open the possibility that other
methods might also be appropriate. We
also note that EPA’s Baseline Guidance
described the 2-in-10 concept as
warranted because it allows for a
determination of a baseline ““that
represents normal operation of the
source” over a full business cycle; the
similar terminology leads to a
reasonable expectation that
determinations under Rule 3170 will be
similar to those contemplated by EPA’s
Baseline Guidance. In addition, we
believe that Rule 3170’s use of a 5 year
“look back,” rather than a 10 year “look
back” actually limits the amount of
flexibility allowed by Rule 3170’s
alternative baseline, rather than
expanding it beyond the scope of EPA’s
Baseline Guidance.

We do not agree with the commenter’s
criticism that Rule 3170 section 5.1
“suggests that the APCO might be able
to change the baseline period for
determining allowable emissions”
whereas section 185 allows for
extending a baseline based only on
actual emissions. Section 185 plainly
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states that EPA may issue guidance
authorizing a baseline reflecting an
emissions period of more than one year
based on the “lower of average actual or
average allowables”.

Furthermore, we note that the
District’s equivalent alternative program
uses the attainment year, 2010, as the
baseline period to determine the fees
that would have been assessed under a
direct implementation of section 185
and as the point of comparison for the
equivalency demonstration. See Rule
3170, Section 7.2.1.3. In this way, we
believe the District will be able to make
a proper comparison between fees owed
under section 185 and revenues
resulting from the alternative fee
program.

Finally, we note that in the context of
the revoked 1-hour ozone NAAQS, we
are approving Rule 3170 into the
California SIP and as part of the
District’s equivalent alternative program
because we have determined that Rule
3170 will result in the collection of fees
at least equal to the amount that would
be collected under section 185, that the
fees will be used to reduce ozone
pollution, and that the program
therefore satisfies the requirements of
CAA section 185, consistent with the
principles of section 172(e). Our
proposed action contains our analysis of
how the District’s equivalent alternative
program meets the “not less stringent
than”’ criterion of section 172(e).

3. Major Source Definition

a. Comment: Cross-references are a
bad practice because they create a
potential for conflicts between the
locally-applicable rule and the SIP-
approved rule.

Response: EPA believes that cross-
references to other district rules can be
problematic and has commented to our
state and local agencies to that effect.
There are also cases where cross-
referencing is an efficient and
reasonable approach to local rule
development. We do not find that Rule
3170’s cross-reference to Rule 2201,
New and Modified Stationary Source
Review Rule, is an appropriate basis for
disapproval, nor does the commenter
seem to claim that we should
disapprove the rule on that basis.

b. Comment: Rule 2201’s definition of
“major source”” does not match the
definition of 182(e) of the Act, which
includes all emissions of VOC or NOx,
with no exemption for fugitive
emissions, and looks at the larger of
actual or potential emissions. Rule 2201
excludes fugitive emissions for certain
sources.

Response: EPA does not agree that
Rule 3170’s reference to Rule 2201 is

clearly inconsistent with the
requirements of section 185. First, we
note that section 182(e) is silent with
respect to whether fugitive emissions
should be included when determining
whether a source’s actual or potential
emissions exceed the 10 ton per year
threshold. That is, section 182(e) neither
expressly includes nor excludes fugitive
emissions. Second, we note that
Congress’ definition of “‘major stationary
source” at CAA 302(j) expressly
delegates to EPA the authority to
address the inclusion of fugitive
emissions in major source
determinations by rule. EPA has
promulgated such definitions in the
context of our rules for non-attainment
major new source review, prevention of
significant deterioration, state operating
permit programs, and federal operating
permit programs. See 40 CFR part 51,
Appendix S, part 52, part 70 and part
71. Each of these regulations excludes a
source’s fugitive emissions from major
source determinations unless the source
belongs to one of 28 specifically listed
categories. Third, we believe that the
District’s use of its permitting program’s
definition of major source to implement
the section 185 fee program is
reasonable and consistent with
congressional intent because Congress
itself recognized the relevancy of permit
programs to section 185 fee programs
when it provided that the baseline
amount for calculating 185 fees should
be “the lower of the amount of actual
VOC emissions (‘actuals’) or VOC
emissions allowed under the permit
applicable to the source”. Fourth, we
note that CAA section 185 fee programs
are new and that neither EPA nor the
states have a history of interpreting or
implementing section 185 in a way that
would suggest that states should include
fugitive emissions when determining
which sources are subject to the
program or that failure to do so would
provide a basis for disapproving Rule
3170.

The commenter’s reference to section
182(e) “look[ing] at the larger of actual
or potential emissions” is not entirely
clear. To the extent that the commenter
is saying that section 182(e) defines a
major source as a source whose actual
emissions exceed 10 tons per year or
whose potential to emit exceeds 10 tons
per year, we agree with the comment.
Rule 2201, section 3.23 also defines
major stationary source as one whose
post-project emissions or post-project
PTE exceeds 20,000 pounds (10 tpy).

¢. Comment: Rule 2201 only includes
potential emissions from units with
valid permits.

Response: The comment is vague and
unclear in its reference to Rule 2201. To

the extent the commenter is
complaining that a source’s potential
emissions are included only if the unit
has a valid permit, EPA infers that the
commenter is referencing Rule 2201,
section 4.10, which provides that the
calculation of post-project stationary
source potential to emit shall include
the potential to emit from all units with
a valid Authority to Construct (ATC). To
the extent that the commenter is
concerned that some sources will not be
considered major sources subject to
section 185 fees because the source
includes unpermitted emission units,
EPA believes this problem is not an
inherent defect in either Rule 2201 or
Rule 3170, but rather a problem that
should be addressed through
enforcement action, which presumably
will result in the issuance of an ATC if
appropriate, followed by a
determination of major source status if
warranted.

d. Comment: Rule 2201 credits limits
in authorities to construct that may or
may not reflect actual emissions.

Response: The commenter’s
complaint that Rule 2201 “credits limits
in authorities to construct that may or
may not reflect actual emissions” is also
vague and unclear—both in reference to
the application of Rule 2201 itself and
to how this aspect of Rule 2201, if it
exists, affects determinations of major
source status for the purposes of Rule
3170. To the extent the commenter is
claiming that the application of Rule
2201 would not result in a calculation
of major source status consistent with
the CAA, we disagree. Rule 2201,
section 3.23 clearly allows for major
source determinations to be made based
on a source’s post-project actual
emissions or its post-project PTE and
applies the correct trigger for either NOx
or VOCs of 20,000 pounds or 10 tons per
year. Furthermore, we note that Rule
3170, section 6.2, requires sources to
report actual emissions on an annual
basis and that Rule 2201, sections 3.26
and 4.10 provide a clear means to
determine a source’s potential to emit.
Thus, we do not agree with the
commenter that Rule 3170 is flawed
because of its reference to Rule 2201 as
the basis for defining “major source.”

4. Motor Vehicle Fees as a “Cure” for
Rule 3170’s Clean-Unit Exemption and
Alternative Baseline Provisions

Comment: Motor vehicle fees do not
qualify SJVUAPCD for either of the fee
exemptions provided by the Act: (i)
extension years under 7511(a)(5), and
(ii) areas with population below 200,000
that can demonstrate transport.

Response: As explained in our
proposed action, we are approving Rule
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3170 into the California SIP and as part
of the District’s equivalent alternative
program as an anti-backsliding measure
for the revoked 1-hour ozone standard
because we have determined that Rule
3170 will result in the collection of fees
at least equal to the amount that would
be collected under section 185, that the
fees will be used to reduce ozone
pollution, and that the program
therefore satisfies the requirements of
CAA section 185, consistent with the
principles of section 172(e). Thus, it is
irrelevant that Rule 3170 does not meet
the precise requirements of section 185.

B. EPA’s Authority To Approve
Alternative Fee Programs that Differ
from CAA Section 185

1. Authority Under CAA and Case Law

Comment: One commenter stated that
nothing in the plain language of the Act,
the “principles” behind that language,
or South Coast Air Quality Management
District v. EPA, 472 F.3d 882 (D.C. Cir.
2006) gives EPA the power to rewrite
the terms of section 185. EPA’s
argument that it can invent alternatives
that fail to comply with the plain
language of section 185 has no statutory
basis. Another commenter stated that
section 185’s plain language is
unambiguous, that Congress has
specified the parameters of the section
185 program and that to approve a fee
alternative program that does not meet
the minimal requirements explicitly set
out in section 185 violates the plain
language of the Act. This commenter
also stated that the South Coast court
upheld retention of section 185
nonattainment fees for regions that fail
to meet the 1-hour ozone standard.
Other commenters supported EPA’s
action as a reasonable interpretation of
the Act and consistent with the South
Coast decision.

Response: In a 2004 rulemaking
governing implementation of the 1997
8-hour ozone standard, EPA revoked the
1-hour ozone standard effective June 15,
2005. 69 FR 23858 (Aprﬂ 30, 2004) and
69 FR 23951 (April 30, 2004) (‘2004
Rule”); see also, 40 CFR 50.9(b). EPA’s
revocation of the 1-hour standard was
upheld by the Court of Appeals for the
District of Columbia Circuit. South
Coast Air Quality Management District
v. EPA, 472 F.3d 882 (D.C. Cir. 2006)
reh’g denied, 489 F.3d. 1245 (D.C. Cir.)
2007) (clarifying that the vacatur was
limited to the issues on which the court
granted the petitions for review)(“South
Coast”’). Thus, the 1-hour ozone
standard that the District failed to attain
by its attainment date no longer exists
and a different standard now applies.

Section 172(e) provides that, in the
event of a relaxation of a primary
NAAQS, EPA must promulgate
regulations to require “controls” that are
“not less stringent”” than the controls
that applied to the area before the
relaxation. EPA’s 8-hour ozone standard
is recognized as a strengthening of the
NAAQS, rather than a relaxation;
however, EPA is applying the
“principles” of section 172(e) to prevent
backsliding of air quality in the
transition from regulation of ozone
pollution using a 1-hour metric to an 8-
hour metric. Our application of the
principles of section 172(e) in this
context was upheld by the D.C. Circuit
in the South Coast decision: “EPA
retains the authority to revoke the one-
hour standard so long as adequate anti-
backsliding provisions are introduced.”
South Coast, 472 F.3d at 899. Further,
the court stated, that in light of the
revocation, “[t]he only remaining
requirements as to the one-hour NAAQS
are the anti-backsliding limitations.” Id.

As stated above, section 172(e)
requires State Implementation Plans to
contain “controls” that are “not less
stringent” than the controls that applied
to the area before the NAAQS revision.
EPA’s 2004 Rule defined the term
“controls” in section 172(e) to exclude
section 185. See 2004 Rule, 69 FR at
24000. The D.C. Circuit ruled that EPA’s
exclusion of section 185 from the list of
“controls” for Severe and Extreme non-
attainment areas was improper and
remanded that part of the rule back to
EPA. See South Coast, 472 F.3d at 902—
03. The court did not, however, address
the specific issue of whether the
principles of section 172(e) required
section 185 itself or any other controls
not less stringent, and section 172(e)
clearly on its face allows such
equivalent programs. Further, the court
in NRDC'v. EPA, 643 F.3d 311 (D.C. Cir.
2011), specifically noted with respect to
equivalent alternative programs that
“neither the statute nor our case law
obviously precludes [the program
alternative.]”” 643 F.3d at 321. In this
rulemaking approving SJVUAPCD Rule
3170, EPA is fully recognizing section
185 as a “‘control” that must be met
through the application of the principles
of section 172(e). As explained above,
the D.C. Circuit stated that EPA must
apply the principles of section 172(e) to
non-attainment requirements such as
section 185. Thus, we are following the
D.C. Circuit’s holding that the principles
of section 172(e) apply in full to
implement 185 obligations.

2. Applicability of Section 172(e)

Comment: CAA section 172(e) does
not apply to this situation because EPA

has adopted a more health protective
ozone standard. EPA acknowledges that
section 172(e) by its terms does not
authorize EPA’s action because the
newer 8-hour ozone standard is not a
relaxation of the prior 1-hour ozone
standard. EPA claims that its authority
to permit States to avoid the express
requirements of section 185 derives
from the “principles” of section 172(e).
But there is no principle in the CAA
that Congress intended to give EPA
authority to rewrite the specific
requirements of section 185 when EPA
finds that the health impacts related to
0ZONe exposure are even more
dangerous than Congress believed when
it adopted the detailed requirements in
the 1990 Clean Air Act Amendments.
The South Coast court upheld retention
of section 185 nonattainment fees for
regions that fail to meet the 1-hour
ozone standard. Other commenters
supported EPA’s action as a reasonable
application of section 172(e).
Response: The South Coast court
agreed with the application of the
principles of section 172(e) despite the
fact that section 172(e) expressly refers
to a “relaxation” of a NAAQS, whereas
the transition from 1-hour to 8-hour is
generally understood as increasing the
stringency of the NAAQS. As the court
stated, “Congress contemplated * * *
the possibility that scientific advances
would require amending the NAAQS.
Section 109(d)(1) establishes as much
and section 172(e) regulates what EPA
must do with revoked restrictions
* * * The only remaining
requirements as to the one-hour NAAQS
are the anti-backsliding limitations.”
South Coast, 472 F.3d at 899. (citation
omitted).

3. Discretion in Title I, Part D, Subparts
1and 2

Comment: One commenter stated that
the Supreme Court in Whitman v. Am.
Trucking Assns, interpreted the CAA as
showing Congressional intent to limit
EPA’s discretion. The D.C. Circuit in
SCAQMD also held that EPA’s statutory
interpretation maximizing agency
discretion was contrary to the clear
intent of Congress in enacting the 1990
amendments. EPA’s approach [with
respect to 185] would allow EPA to
immediately void the specific statutory
scheme Congress intended to govern for
decades. EPA cannot reasonably claim
that Congress meant to give EPA the
discretion to revise the carefully
prescribed statutory requirements like
section 185 that Congress adopted to
address these exposures. EPA proposes
to accept a program other than that
provided by Congress in section 185.
Given that Congress provided a specific
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program, EPA has no discretion to
approve an alternative. Another
commenter also stated that given that
Congress provided a specific program,
EPA has no discretion to approve an
alternative.

Response: While one holding in
Whitman v. Am. Trucking Assns, 531
U.S. 457 (2001) stands for the general
proposition that Congress intended to
set forth prescriptive requirements for
EPA and states, particularly the
requirements contained in Subpart 2,
the D.C. Circuit has noted that the Court
did not consider the issue of how to
implement Subpart 2 for the 1-hour
standard after revocation. See, South
Coast, 472 F.3d at 893 (‘“‘when the
Supreme Court assessed the 1997 Rule,
it thought that the one- and eight-hour
standards were to coexist.”’). Thus, the
Court did not consider how section
172(e)’s anti-backsliding requirements
might be applied in the current context
of a revoked NAAQS.

We also believe that the commenter’s
reliance on South Coast to argue that it
precludes EPA’s use of section 172(e)
principles to implement section 185 is
similarly misplaced. The holding cited
by the commenter relates to an entirely
different issue than EPA’s discretion
and authority under section 172(e)—
whether EPA had properly allowed
certain 8-hour ozone non-attainment
areas to comply with Subpart 1 in lieu
of Subpart 2. In fact, the South Coast
court not only upheld EPA’s authority
under section 109(d) to revise the
NAAQS, it recognized its discretion and
authority to then implement section
172(e):

Although Subpart 2 of the Act and its
table 1 rely upon the then-existing
NAAQS of 0.12 ppm, measured over a
one-hour period, elsewhere the Act
contemplates that EPA could change the
NAAQS based upon its periodic review
of ‘the latest scientific knowledge useful
in indicating the kind and extent of all
identifiable effects on public health’ that
the pollutant may cause. CAA sections
108(a), 109(d), 42 U.S.C. sections
7408(a), 7409(d). The Act provides that
EPA may relax a NAAQS but in so
doing, EPA must ‘provide for controls
which are not less stringent than the
controls applicable to areas designated
nonattainment before such relaxation.’
CAA 172(e), 42 U.S.C. 7502(e). South
Coast, 472 F.3d at 888.

Further, as noted above, EPA believes
that South Coast supports our reliance
on section 172(e) principles to approve
Rule 3170 and SJVUAPCD’s alternative
program as fulfilling section 185
requirements for the revoked 1-hour
standard. As the court stated, “EPA was
not, as the Environmental petitioners

contend, arbitrary and capricious in
withdrawing the one-hour requirements,
having found in 1997 that the eight-hour
standard was ‘generally even more
effective in limiting 1-hour exposures of
concern than is the current 1-hour
standard.” * * * The only remaining
requirements as to the one-hour NAAQS
are the anti-backsliding limitations.” Id.
(citation omitted).

C. EPA’s Proposed Action and
Consistency With Section 172(e)

1. Statutory Analysis for Alternatives to
a 185 Program

Comment: EPA’s different and
inconsistent tests for determining ‘‘not
less stringent” undermine the
reasonableness of these options as valid
interpretations of the Act. EPA’s
interpretation means that a program that
achieves the same emission reductions
as section 185 and a program that
achieves fewer emission reductions than
section 185 can both be considered ‘“‘not
less stringent.” However, stringency is
either a measure of the emission
reductions achieved or it is not. If it is,
then a program that does not achieve
equivalent reductions cannot pass the
test. EPA did not actually interpret the
term “stringent” and offers no basis for
claiming that Congress intended this
term to have different meanings and
allow for different metrics for guarding
against backsliding.

Response: We believe that the three
alternatives we identified in our
proposed action (i.e., same emission
reductions; same amount of revenue to
be used to pay for emission reductions
to further improve ozone air quality; a
combination of the two) are reasonable
and consistent with Congress’ intent.
First, we note that Congress did not
define the phrase “not less stringent” or
the term “‘stringent” in the Act. EPA,
therefore, may use its discretion and
expertise to reasonably interpret section
172(e). Furthermore, we note that the
D.C. Circuit, in NRD.C. v. EPA, 643 F.3d
311 (D.C. Cir. 2011), while finding that
EPA’s guidance document providing our
initial presentation of various
alternatives to section 185 4 should have
been promulgated through notice-and-
comment rulemaking, declined to rule
on whether the types of alternative
programs we considered in connection
with our proposed action on SJVUAPCD
Rule 3170 were illegal, stating, ‘“‘neither
the statute nor our case law obviously

4 “Guidance on Developing Fee Programs
Required by Clean Air Act Section 185 for the 1-
hour Ozone NAAQS, Stephen D. Page, Director,
Office of Air Quality Planning and Standards, to
Regional Air Division Directors, Regions I-X, Jan.
5, 2010,” vacated, NRD.C. v. EPA, 643 F.3d 311
(D.C. Cir. 2011).

precludes [the program alternative].” Id.
at 321.

We do not agree that evaluating a
variety of metrics (e.g., fees, emissions
reductions, or both) to determine
whether a state’s alternative program
meets section 172(e)’s “not less
stringent” criterion undermines our
interpretation. On its face, section 185
results in assessing and collecting
emissions fees, but the fact that section
185 is also part of the ozone
nonattainment requirements of Part D,
Subpart 2, suggests that Congress also
anticipated that section 185 might lead
to emissions reductions that would
improve air quality, and ultimately
facilitate attainment of the 1-hour ozone
standard.5 Thus, EPA believes it is
reasonable to assess stringency of
alternative programs on the basis of
either the monetary or emissions-
reduction aspects of section 185 or on
the combination of both.

Lastly, as discussed in our proposal,
SJVUAPCD has demonstrated that Rule
3170 will result in the collection of at
least as much revenue from owners/
operators of relevant emission sources
as a fee program directly implemented
under section 185. In addition, it is
reasonable to expect that SJVUAPCD’s
alternative program will achieve more
emission reductions than direct
implementation of section 185 because
the District’s alternative program uses
fees to reduce emissions, while section
185 has no such direct requirement.
While the comment suggests that EPA’s
logic, if unreasonably extended, might
theoretically lead it to approve a
program that achieves fewer emission
reductions than a program directly
implemented under section 185, we are
clearly not doing that here, and have no
intention of doing so in the future.

2. “Not Less Stringent”” and Target of
Fees

a. Comment: To be “not less
stringent,”” a control must be no less
rigorous, strict, or severe; all of these
qualities focus on the burden to the
entities responsible for complying with
the rule or standard. The purpose of
Rule 3170 is less stringent than section
185 because Rule 3170 exempts large
categories of major industrial sources
and dilutes section 185’s target by
spreading its impact across the millions
of individuals registering cars in the
SJV.

5EPA previously articulated the dual nature of
section 185 in its now-vacated section 185
guidance. See id. at 4. Although the section 185
guidance policy has been vacated, we agree with,
and here in this notice and comment rulemaking
adopt, its reasoning on this point.
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Response: 1t is difficult to try to assess
the relative stringency of section 185
and Rule 3170 based on a comparison
of which entities are responsible for
paying fees. The two types of fee
programs target different types of
sources, such that all stationary sources
have the fee obligation under section
185 while less well-controlled
stationary sources, along with motor
vehicle owners have the obligation
under Rule 3170. Overall, however, we
believe that SSVUAPCD’s alternative
program is not less stringent than
section 185 because it will generate at
least as much revenue as a program that
directly implements section 185. Rule
3170 by its explicit terms requires a
demonstration that the revenue
generated by the alternative program
will equal or exceed the amount that
would have been generated by a 185
program.

In addition, we believe that
SJVUAPCD’s alternative program will
result in emissions reductions because
the demonstration required by Rule
3170 must rely on “California Vehicle
Code fees” to offset any fees that would
otherwise be due from direct
implementation of section 185. Rule
3170’s definition of “California Vehicle
Code fees” specifies that these fees “are
required by Health and Safety Code
Section 40612 to be expended on
establishing and implementing
incentive-based programs * * *. These
fees shall therefore be used in programs
designed to reduce NOx and VOC
emissions in the San Joaquin Valley.” In
addition, state law clearly requires that
the fees be directed towards programs
that reduce NOx and VOC emissions in
the San Joaquin Valley. Cal. Health and
Safety Code 40612.

Furthermore, we note that, according
to the District, stationary sources
currently contribute approximately 20
percent of the ozone precursor
emissions, while mobile sources are
responsible for approximately 80
percent of such emissions in the
SJVUAPCD.6 The District also states that
most stationary sources in its
jurisdiction have already installed air
pollution controls as a result of new
source review or retrofitting
requirements and that the only options
to such businesses to avoid fees would
be to either curtail production or to
cease operation.? Rule 3170 places the

6 District comment letter dated August 24, 2011
and the California Air Resources Board’s California
Emissions Projection Analysis Model (CEPAM):
2009 Almanac found at: http://www.arb.ca.gov/
app/emsinv/fcemssumcat2009.php.

7 “Most stationary sources in the San Joaquin
Valley are already equipped with Best Available
Retrofit Control Technology (BARCT) or Best

burden of fees under its equivalent
alternative program on major stationary
sources that do not qualify as “clean
emissions units” and on motor vehicle
owners. To the extent that stringency
can be evaluated based on which
entities are subject to fees, we believe
that SJVUAPCD’s alternative program is
not less stringent than section 185
because it imposes the fee obligation on
the sources most responsible for
continuing ozone pollution in the
Valley. And, as noted, it also requires
that the fees be used to fund ozone
reduction, something section 185 does
not do.

b. Comment: Rule 3170 is less
stringent than section 185. Section 185
is not a standard-based provision, nor is
it based on a specific fee collection
amount. The purpose of section 185 is
to penalize major stationary sources in
Severe and Extreme nonattainment
areas. The stringency of section 185
does not stem from a dollar figure or
emission target, but rather from three
requirements: (i) Each major stationary
source pay a fee; (ii) the fee be equal to
$5000, adjusted for inflation, per ton of
VOC or NOx emitted in excess of 80
percent of the baseline; and (iii) the
baseline amount be established from the
attainment year inventory, unless the
source’s emissions are irregular,
cyclical, or otherwise varying
significantly from year to year. Charging
motor vehicle fees merely adds a
revenue stream. It fails to make up for
the shortfall of not charging all major
stationary sources penalty fees and
basing those fees on the attainment year
baseline, etc.

Response: We do not agree that an
alternative program must adhere to the
specific criteria identified by the
commenter. In the context of the
revoked 1-hour ozone NAAQS, and
applying the principles of section 172(e)
as upheld by the D.C. Circuit, the
alternative program must be
demonstrated to be “not less stringent”
than the otherwise applicable required
“control,” i.e., section 185. We are
approving Rule 3170 into the California
SIP and as part of the District’s
equivalent alternative program because
we have determined that Rule 3170 will
result in the collection of fees at least
equal to the amount that would be
collected under section 185, that the

Available Control Technology (BACT) * * * most
businesses have already made significant
investments and installed the most advanced
controls available for their facilities.” Memorandum
from Seyed Sadredin, Executive Director/APCO to
SJVUAPCD Hearing Board, re “Alternatives for the
Equitable Application of Mandated Federal
Nonattainment Penalties to Sources within the San
Joaquin Valley through the use of Motor Vehicle
Fees,” Oct. 21, 2010, at 4.

fees will be used to reduce ozone
pollution, and that the program
therefore satisfies the requirements of
CAA section 185, consistent with the
principles of section 172(e). Moreover,
as explained above, we believe that the
District’s alternative program, by
imposing fees on mobile sources—the
sources most responsible for the
Valley’s continuing ozone
nonattainment problems—advances the
legislative policy of creating incentives
to facilitate attainment that underlay
section 185 when it was enacted by
Congress in 1990.

In addition, we note that Rule 3170
allows only money generated by motor
vehicle registration fees and spent on
ozone pollution reduction projects in
the Valley to offset fees that would
otherwise be due from direct
implementation of section 185. In
addition, state law requires that these
fees be used to reduce NOx and VOC
pollution in the San Joaquin Valley
which is consistent with section 185’s
place within the ozone non-attainment
provisions of CAA Title 1, part D,
subpart 2.

3. “Not Less Stringent”” and Equivalent
Fees

Comment: A program that raises an
equivalent amount of money is not
supported by section 185’s structure and
legislative history. Section 185 was not
intended as a revenue generating
provision.

Response: Section 185 explicitly
mandates a specific fee, requires that the
fee be indexed for inflation, establishes
a baseline for measuring such fees, and
authorizes an alternative method for
calculating that fee. For those reasons,
and the additional reasons discussed
above, we believe that section 185 has
both monetary and emissions-related
aspects and that it is reasonable for EPA
to assess stringency of alternative
programs on the basis of either aspect of
section 185 or on the combination of
both. Nevertheless, EPA notes that Rule
3170 imposes fees on those major
stationary sources that do not meet the
criteria for the “clean emissions unit”
exemption and thereby provides an
incentive for those stationary sources to
reduce their emissions.8 In addition,
SJVUAPCD’s alternative program
imposes a fee on motor vehicles, the
largest source of emissions in the
Valley, thereby supporting emissions

8Rule 3170’s clean unit exemption applies only
to: (i) Units equipped with emissions control
technology that meets a minimum control efficiency
of at least 95% or 85% for lean-burn internal
combustion engines; or (ii) units equipped with
BACT as accepted by the APCO during 2006
through 2010).
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reductions from that source as well and
in that respect will be no less effective
in reducing ozone-formation than a
section 185 fee program on major
sources not meeting the “clean
emissions unit” exemption would be.
We further note that SJVUAPCD’s
alternative program will direct the
revenues generated from the motor
vehicle registration fee to VOC and NOx
emissions reductions programs.

4. “Not Less Stringent” and Equivalent
Emission Reductions

a. Comment: The measure of
equivalency should be section 185’s
emission reduction incentive. Penalties
end if an area attains the standard or a
source reduces its emissions by 20
percent. As the DC Circuit noted, “these
penalties are designed to constrain
ozone pollution.” Nothing in the
legislative history indicates that
Congress’ intent was to collect a certain
amount of money.

Response: The comment correctly
points to the fact that section 185 states
that fees must be paid until an area is
redesignated to attainment for ozone
and that section 185 does not require
fees from sources that reduce emissions
by 20 percent (compared to emissions
during the baseline period). Thus, one
consequence of a section 185 fee
program may be a reduction in VOC
and/or NOx emissions. However, EPA
does not agree with the comment to the
extent it is saying that emission
reductions must be the sole basis for
determining whether an alternative
program is ‘“not less stringent” than a
section 185 program. As we stated
above, we believe the stringency of an
alternative program may be evaluated by
comparing either the fees (which must
be used to pay for emissions reductions)
or emission reductions otherwise
achieved from the proposed alternative
program to the fees or emissions
reductions directly attributable to
application of section 185 (or by
comparing a combination of fees and
reductions).

In addition, the comment does not
acknowledge that section 185 allows
major sources to pay fees and not reduce
emissions. The comment also does not
acknowledge that SJVUAPCD is
required by state law to use the
revenues generated by the alternative
fee program to fund incentive-based
programs that will result in NOx and
VOC emissions reductions in the San
Joaquin Valley. We believe this aspect of
the District’s alternative program
reflects the emission reductions aspects
of section 185. We also believe that it is
possible that SJVUAPCD’s alternative
program could result in more emission

reductions than a section 185 program
that funds unrelated programs.

b. Comment: Section 185 is a market-
based policy device to internalize the
external costs of pollution and thereby
incentivize emission reductions at major
stationary sources. EPA should assess
how the incentives in Rule 3170
compare to the incentives in section
185. This analysis would look at how a
pollution tax might drive sources to
improve controls, and how the potential
increase in the price of goods would
cause consumers to look for alternatives
that are not subject to the same tax.

Response: We do not agree that the
comparison of “incentives” or a
pollution tax proposed by the
commenter is the only approach to
evaluating the relative stringency of an
alternative program, as explained above.
In addition, we believe that Rule 3170
will have a beneficial effect on air
quality in the San Joaquin Valley
because state law requires that the fees
generated by the rule be spent on air
pollution reduction programs in the
Valley.

c. Comment: Rule 3170 severs the link
between the fee and pollution levels. A
new Prius is subject to the same fee as
a dirty clunker, while stationary sources
exempted from the fee have no
incentive to improve performance.

Response: While we agree that in
theory a section 185 program may
reduce emissions, section 185 in itself
does not mandate such reductions.
Moreover, the link between section 185
and emission reductions is uncertain to
the extent that section 185 requires fees
from a unit that lowered its emissions
by less than 20 percent at any time, or
even by more than 20 percent if it did
so before the attainment year deadline,
but creates a perverse incentive by
exempting a source that defers 20
percent emission reductions until after
the attainment year.

In addition, as stated above, Rule
3170 continues to impose section 185
fees on emissions units that have not
taken the emission reduction measures
needed to qualify for the “clean
emissions unit” exemption. Moreover,
the District has determined that most
stationary sources have installed
pollution controls that meet BARCT or
BACT standards and thus there is little
more these sources can do to reduce
emissions other than curtailing
production or ceasing operation.

5. “Not Less Stringent’”” and Alternative
Baseline

Comment: Rule 3170 is less stringent
because it exempts certain stationary
sources from paying penalty fees and
because it allows sources to use an

alternative baseline of a 2 year average
even if the source’s emissions are not
irregular, cyclical or otherwise vary
from year to year.

Response: We do not agree that the
District’s alternative program is less
stringent than section 185. As explained
above, section 185 has both monetary
and emissions reductions
characteristics. We believe that the
District’s alternative program
implements both aspects of section 185
by assessing fees on major contributors
to air pollution in the San Joaquin
Valley (major sources not qualifying for
the clean unit exemption and motor
vehicles), and by obligating these fees to
NOx and VOC pollution reduction
programs. Moreover, as explained
previously, we are approving
SJVUAPCD’s program as a not less
stringent alternative program for anti-
backsliding purposes and therefore
determine that it complies with the
statute even though it does not strictly
follow the requirements of 185.

6. “Not Less Stringent”” and Process for
Revenues To Be Spent on Air Quality
Programs

a. Comment: EPA’s analysis did not
demonstrate that Rule 3170 includes a
process for revenues to be spent on
emission reductions to improve ozone
air quality. EPA states that alternative
programs might include those that raise
the same amount of revenue and
establish a process where the revenues
would be used to pay for emission
reductions that will further improve
ozone air quality. But Rule 3170
includes no process or mention of how
fees will be spent.

Response: Rule 3170, section 7.2
requires the District to prepare an
“Annual Fee Equivalency
Demonstration Report.” Section 7.2.2
specifies that the report must
demonstrate whether the sum total of
fees collected under Rule 3170 and
“California Vehicle Code fees” is equal
to or greater than the fees that would be
due under a direct implementation of
section 185. Rule 3170’s definition of
“California Vehicle Code fees” specifies
that these fees “are required by Health
and Safety Code Section 40612 to be
expended on establishing and
implementing incentive-based programs
* * * These fees shall therefore be used
in programs designed to reduce NOx
and VOC emissions in the San Joaquin
Valley.” We believe that Rule 3170,
therefore, will result in the expenditure
of fees on ozone air pollution reduction
programs.

In addition, we note that Health &
Safety Code section 40612(a)(1)
authorizes SJVUAPCD to increase motor
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vehicle fees by up to $30 per motor
vehicle per year to establish and
maintain incentive-based programs that
are intended to address air pollution
caused by motor vehicles and achieve
and maintain state and federal air
quality standards. Health & Safety Code
section 40612(b) specifies that at least
ten million dollars of motor vehicle
registration fees be used to mitigate air
pollution impacts on disadvantaged
communities. Section 40612(c) requires
the District and the California Air
Resources Board (CARB) to take certain
steps to effectuate the supplemental
motor vehicle fee: (1) The District must
notify CARB that it has adopted the fee
and provide an estimate of the amount
of revenue that will be generated; (2)
CARB must file with the California
Secretary of State written findings that
the District has performed the above
requirements and that the District has
undertaken all feasible measure to
reduce nonattainment air pollutants
from sources within the District’s
jurisdiction and regulatory control.

To demonstrate its authority to charge
the supplemental motor vehicle
registration fee, the District submitted
Governing Board Resolution No. 10-10-
14 dated October 21, 2010 to document
that its governing board had exercised
its authority to increase motor vehicle
fees by $12 per year per motor vehicle
and that it estimated the additional fee
would generate approximately $34
million in additional funds. The District
also submitted California Air Resources
Board Executive Order G-10-126, dated
December 10, 2010, to document that
CARB had made the findings required
by Health & Safety Code 40612, as well
as documentation that the findings had
been submitted to the California
Secretary of State.

b. Comment: Although the state law
AB2522 requires the District to use
revenues to fund incentive based
programs resulting in NOx and VOC
emission reductions in the SJVUAPCD,
there is no analysis or demonstration of
how or whether the District will comply
with this requirement.

Response: In our above response to
the preceding comment, we explained
how Rule 3170 will result in the
expenditure of fees on ozone air
pollution reduction programs. We also
provided additional explanation of how
state law requires the District to use the
supplemental motor vehicle fees to fund
incentive-based programs that will
result in NOx and VOC emission
reductions in the San Joaquin Valley.
We believe it is reasonable to presume
that the District will obey the law and
the documents noted above indicated
that it has done so for 2010 and 2011.

c. Comment: EPA has not previously
given emission reduction credit for
incentive based programs. It is arbitrary
for EPA to now assume that funds
collected by Rule 3170 will in any way
improve ozone air quality.

Response: Our basis for approving
Rule 3170 is that it is not less stringent
than the requirements of section 185
because it will result in the collection of
fees equal to the fees that would be
collected under section 185.
Furthermore, we have determined that
Rule 3170 provides adequate oversight
and enforcement mechanisms though an
annual demonstration of fee
equivalency that will be made available
to the public and mailed to EPA by
November 1 of each year. Additionally,
we believe that the District’s alternative
program will result in improvements in
air quality by providing the District with
approximately $34 million annually to
use on projects that will reduce NOx
and VOC emissions in the Valley.
Finally, we note that section 185 does
not require that the fees paid pursuant
to a directly implemented section 185
program be directed to any particular
purpose. This finding is consistent with
our actions referenced in the comment
regarding other incentive programs. In
those cases, we acknowledged that
SJVUAPCD’s incentive programs would
result in some emission reductions but
noted that SJVUAPCD had not
adequately demonstrated a specific
amount of reductions. Similarly, while
SJVUAPCD has not demonstrated a
specific amount of emission reductions
from Rule 3170’s fees, it is reasonable to
expect that it could be more than the
reductions resulting from direct
implementation of section 185, which
does not require that fees be directed
towards emission reductions.

D. Enforceability of Rule 3170

1. Emission Standards or Limitations

a. Comment: Section 110(a)(2)(A)
requires each SIP to include enforceable
emission limitation and control
measures such that any person can
enforce such standards or limitations
under section 304(a). Rule 3170
provides no standards or limitations and
is unenforceable.

Response: Section 110(a)(2)(A)
provides that each SIP shall “include
enforceable emissions limitations and
other control measures, means, or
techniques (including economic
incentives such as fees, marketable
permits, and auctions of emissions
rights), as well as schedules and
timetables for compliance, as may be
necessary or appropriate to meet the
applicable requirements of this

chapter.” Rule 3170 contains
enforceable requirements such as
annual emissions reporting and annual
equivalency demonstrations. Therefore,
we disagree that Rule 3170 does not
meet the enforceability requirements of
the Act and should not be approved.

b. Comment: Because the equivalency
demonstration is not an emission
standard or limitation, citizens are not
able to enforce the manner in which the
District demonstrates equivalency. The
air district methodology provided to
calculate equivalency is not an emission
standard or limitation upon which
citizens can bring suits.

Response: We note that CAA section
304(f)(4) defines the term ‘“‘emission
standard or limitation” for the purposes
of citizen suit enforcement, including
“any other standard, limitation, or
schedule established * * * under any
applicable State implementation plan
approved by the Administrator.”
Further, we note that Rule 3170, section
6 contains affirmative obligations on
subject sources to report emissions and
Rule 3170, section 7 requires the District
to track actual emissions and to
demonstrate equivalency between fees
obtained through the alternative
program and fees that would have been
due under a direct implementation of a
section 185 fee program. We believe the
obligations set forth in these provisions
are sufficiently clear and specific that
they meet the definition of emissions
standard or limitation and thus the
failure of a source or the District to
comply could be enforced.

2. Practical Enforceability

Comment: Enforcement of Rule 3170
is not practical because it is virtually
impossible for citizens or EPA to
determine whether CARB and the
District have, in fact, raised funds
equivalent to that which would be
generated under the section 185 penalty
fee program.

Response: We disagree that it is
virtually impossible to determine if the
District has demonstrated equivalent
funds. Section 7.2.1.3 of Rule 3170
specifically requires the District to
calculate the fees that would have been
collected from major stationary sources
under Section 185 of the Act. This
provision is consistent with Section
185. The fee obligation is calculated
based on a source’s actual emissions in
2010 for the baseline year as well as
actual emissions in the relevant
demonstration year.

Sections 7.1 and 7.2 specify the
procedures for the equivalency
demonstration and require the District
to track collected fees and demonstrate
equivalency. The tracking provisions are
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clear and straightforward. If the amount
of fees collected is not at least equal to
the amount of fees that would have been
collected under a direct implementation
of section 185, Rule 3170 requires the
District to collect additional fees from
stationary sources to make up the
shortfall. If approved into the SIP, Rule
3170, including the District’s
obligations, become federally
enforceable and may serve as the basis
of citizen suits. We do not agree that
citizens cannot enforce the manner in
which the District demonstrates
equivalency.

3. Federal Enforceability

Comment: CARB and the District
propose to implement the $12 motor
vehicle fee through state law
mechanisms which are not federally
enforceable. Neither EPA nor private
citizens can enforce the state mandated
$12 motor vehicle fee. Rule 3170 does
not include the motor vehicle
registration funding mechanism itself,
but rather relies on state law to
implement and enforce the fee. Even if
Rule 3170 becomes part of the California
SIP, EPA will have no way to enforce
the fee.

Response: As the commenter states,
the District’s alternative program relies
in part on the collection of a $12 motor
vehicle fee. The commenter is correct
that EPA’s action will not make the
payment of the motor vehicle fee
federally enforceable. However, the
requirement for the District to
demonstrate equivalency under Rule
3170 is federally enforceable, as is the
requirement to collect additional fees
from major stationary sources if
necessary to cover any shortfall and
demonstrate equivalence.

4. Analysis of Enforceability

Comment: The proposed rule fails to
include any analysis or make any
finding with respect to enforceability.
The TSD sets forth a single, conclusory
sentence stating that the rule is
enforceable. EPA must articulate a
rational connection between the facts
found and the choice made. Because
EPA fails to make any factual finding of
enforceability, and fails to articulate a
rational basis for concluding that Rule
3170 is enforceable, EPA’s decision to
approve Rule 3170 is arbitrary and
capricious.

Response: EPA’s proposed rule
described the various requirements of
Rule 3170 that the District is obligated
to perform. For example, our proposed
rule described Rule 3170’s requirements
for the APCO to track emissions data,
calculate, assess and collect fees from
stationary sources and track motor

vehicle registration fees. 76 FR 45214.
Our proposal also described Rule 3170’s
requirement for the APCO to prepare
and submit to EPA an annual report that
shows that the sum of fees collected
from stationary sources and motor
vehicle registrations are equal to or
greater than the fees that would have
been collected under a direct
implementation of section 185. Id. Our
proposal also described Rule 3170’s
requirement that the APCO collect
additional funds from stationary sources
if the annual demonstration shows a
shortfall. Id. Our intention in describing
these provisions and referring to them
as ‘“‘requirements”’ was to communicate
our conclusion that Rule 3170 contained
enforceable provisions that “will result
in the collection of fees equal to the fees
that would be collected under section
185.” Id. at 45215.

To further clarify our determination
with respect to the enforceability of
Rule 3170, we add that the provisions
of Rule 3170 are sufficiently clear and
specific as to what is required and when
these obligations must be completed. In
particular, we are referring to the
requirements in Sections 6 and 7 of Rule
3170. Section 6 requires sources to
report baseline period actual emissions
information by a date certain and to
provide annual emission statements for
the prior calendar year. See Rule 3170,
Sections 6.1 and 6.2. Section 7 requires
the APCO to track emissions and to
conduct an annual reconciliation
process comparing fees under Rule 3170
to fees that would have been collected
under a direct implementation of
section 185 and to submit a report with
the results of this analysis to EPA by
November 1 of each year. See Rule 3170,
Sections 7.1 and 7.2. Finally, if there is
a shortfall in funding, section 7.3
requires the District to bill major
sources, within 90 days following the
demonstration of the shortfall,
“sufficient fees to recover the entire
amount of the shortfall.” See Rule 3170,
Section 7.3. Because these provisions
are clear and specific and compliance
can be determined by a date certain, we
determined that Rule 3170 is
enforceable.

E. Title VI Implications

1. Rule 3170 and Disparate Impact

Comment: Rule 3170 penalizes
vehicle owners instead of owners of
major stationary sources. Because the
motor vehicle owners in the Valley are
largely low-income and people of color,
where owners of major stationary
sources are not, this rule disparately
impacts low-income and people of
color, in violation of Title VI of the Civil

Rights Act, EPA’s regulations
implementing Title VI, and President
Clinton’s Executive Order 12898.
Because the District receives federal
funding, it is EPA’s duty to ensure that
the District does not administer its
Clean Air Act programs in a manner that
violates Title VL.

Response: In response to the comment
on environmental justice, this action
does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).
Specifically, under the Clean Air Act,
the Administrator is required to approve
a SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act and
EPA regulations. Accordingly, this
action merely approves state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action does not provide
EPA with the discretionary authority to
address, as appropriate,
disproportionate human health or
environmental effects, using practicable
and legally permissible methods, under
Executive Order 12898 (59 FR 7629,
February 16, 1994). In response to the
comment on Title VI, EPA Region 9
forwarded a copy of this comment to the
Office of Civil Rights in Washington,
DC, which as provided in EPA’s
regulations implementing Title VI of the
Civil Rights Act, has the responsibility
to administer Title VI in the Agency,
including the decision to accept, reject
or refer to another Federal agency the
matter for investigation. 40 CFR 7.20,
7.125.

Finally, we note that enabling
legislation for the District’s alternative
fee program, AB2522, provides: “At
least ten million dollars ($10,000,000)
shall be used to mitigate the impacts of
air pollution on public health and the
environment in disproportionately
impacted environmental justice
communities in the San Joaquin
Valley.” Cal. Health & Safety Code,
§40612((b).

F. Miscellaneous Comments

1. Other Demonstrations of “Not Less
Stringent”’

Comment: One commenter asked EPA
to clarify in our final action that
alternative programs meeting the “not
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less stringent” criteria would not be
limited to just fee-equivalent, emissions
reduction-equivalent, or a hybrid of the
two. The commenter suggested other
options, including (1) programs that
have a broader environmental purpose
and would not be limited to only those
programs that can reduce NOx and VOC
emissions, and (2) result in reductions
of NOx and VOC in different proportion
to that on which the 185 fees were
assessed.

Response: Our action relates to
SJVUAPCD Rule 3170 and SJVUAPCD’s
alternative program, which rely on an
annual fee equivalency demonstration
to show that it is not less stringent than
section 185. We acknowledge the
comment and the possibility that
another program could use different
elements to demonstrate that it meets
the not less stringent than standard in
section 172(e). EPA has not assessed any
such elements in this rulemaking and
will do so if and when such alternatives
are submitted.

2. Types of Projects to Improve Air
Quality

Comment: One commenter
recommended that EPA allow sources to
apply the calculated section 185 fees to
a number of projects at the major
stationary source or at other sources in
either the nonattainment area or upwind
areas. The commenter suggested ten
examples of eligible projects including
installing emissions control technology,
enhancing existing pollution control
equipment, energy efficiency and
renewable energy measures, lower
emitting fuels, retirement or repowering
of a higher emitting facility, mobile
source retrofit program, clean vehicle
fleets, and increasing mass transit
ridership.

Response: EPA is acting on
SJVUAPCD’s Rule 3170 and
SJVUAPCD’s alternative program, which
do not include these program features.
If these program features are included in
a specific SIP submittal for another
alternative program, EPA would
evaluate them at that time.

G. Interim Final Determination To Defer
Sanctions

1. Sanctions Should Continue To Apply
Because Rule 3170 Contains Two
Deficiencies and Should Be
Disapproved

Comment: Rule 3170 is deficient
because it exempts “clean units” from
fee requirements and because it allows
for an alternative baseline period of two
consecutive years if the APCD
determines it would be more
representative of normal operations.

Response: Our proposed action was to
approve Rule 3170 and SJVUAPCD’s
alternative program in the context of the
revoked 1-hour ozone NAAQS. We
concluded that Rule 3170 is approvable
into the California SIP and as part of the
District’s alternative fee-equivalent
program because we have determined
that Rule 3170 will result in the
collection of fees at least equal to the
amount that would be collected under
section 185, that the fees will be used
to reduce ozone pollution, and that the
program therefore satisfies the
requirements of CAA section 185,
consistent with the principles of section
172(e). Our proposed action contained
our analysis of how the District’s
alternative fee-equivalent program
meets the “not less stringent than”
criterion of section 172(e), and we are
providing additional explanation in this
notice. For these reasons we conclude
that the SIP deficiency has been
corrected and sanctions would no
longer be appropriate.

2. EPA’s Interim Final Determination
Violates the Administrative Procedures
Act (APA)

a. Comment: EPA did not provide an
opportunity for comment before the
action took effect. Considering whether
public comments warrant a reversal of
action is not the same as providing an
opportunity to participate in the
rulemaking.

Response: As explained in our Interim
Final Rule, we invoked the good cause
exception under the APA as the basis
for not providing public comment
before the action took effect. Our review
of the State’s submittal indicated that it
was more likely than not that the State
had submitted a revision to the SIP that
addressed the issues we identified in
our earlier action that started the
sanctions clocks. We concluded that it
was therefore not in the public interest
to impose sanctions. We also explained
that the offset sanction was due to be
imposed 18 months after February 12,
2010, or August 12, 2011, which was
approximately 15 days from the date of
publication of the Interim Final Rule.
Therefore, it would not have been
possible for us to provide an
opportunity for comment before the
offset sanction would have been
imposed. Our use of the good cause
exception thus relieved a restriction and
avoided the imposition of sanctions
that, as explained below, were
unnecessary because the State had
already taken the steps it needed to take
to submit an approvable rule. The only
action that remained to be taken was
EPA’s action to complete our
rulemaking, including reviewing and

responding to public comments on our
proposed action. As explained in our
Interim Final Rule, we could have
disapproved the rule, if justified by
public comments. However, we are now
finalizing our action with an approval of
the State’s submittal, which further
supports the reasonableness of our use
of the good cause exception to avoid
needless hardship on entities and
individuals in the San Joaquin Valley.

b. Comment: The Good Cause
exception does not apply because
deferring sanctions does not present an
“imminent threat” or otherwise qualify
for the exception. The danger is actually
in deferring monetary pressure because
it relieves pressure to achieve cleaner
air.

Response: At the time of our Interim
Final Rule, the State had already taken
the steps necessary to correct the issues
we had identified in a previous action.
Specifically, on May 19, 2011,
SJVUAPCD adopted a revised version of
Rule 3170 and on June 14, 2011, CARB
submitted the revised rule to EPA. Thus,
the deferral of sanctions accomplished
by EPA’s Interim Final Rule did not
“relieve pressure” on the District or
CARB. For the same reasons, EPA
believes that the imposition of sanctions
would not have had any effect towards
achieving clean air, as the local agency
and the State had already revised the
rule and submitted it to EPA for
incorporation into the State
Implementation Plan.

IV. EPA Action

EPA is finalizing approval of Rule
3170, “Federally Mandated Ozone
Nonattainment Fee,” as a revision to
SJVUAPCD’s portion of the California
SIP. EPA is also finalizing approval of
SJVUAPCD’s fee-equivalent program,
which includes Rule 3170 and state law
authorities that authorize SJVUAPCD to
impose supplemental fees on motor
vehicles, as an alternative to the
program required by section 185 of the
Act for anti-backsliding purposes with
respect to the 1-hour ozone standard.

No comments were submitted that
change our assessment that Rule 3170
and SJVUAPCD’s alternative program
comply with the relevant CAA
requirements. Therefore, as authorized
in section 110(k)(3) of the Act, EPA is
fully approving Rule 3170 into the
California SIP and SJVUAPCD’s
alternative program as an equivalent
alternative program, consistent with the
principles of section 172(e) of the Act.
Final approval of Rule 3170 and
SJVUAPCD’s equivalent alternative
program satisfy California’s obligation
under sections 182(d)(3), (e) and (f) to
develop and submit a SIP revision for
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the SJVUAPCD 1-hour ozone
nonattainment area to meet the
requirements for a program no less
stringent than that of section 185. Final
approval of Rule 3170 and SJVUAPCD’s
equivalent alternative program also
permanently terminates all sanctions
and the Federal Implementation Plan
(FIP) implications associated with
section 185 for the 1-hour ozone
NAAQS and previous action (75 FR
1716, January 13, 2010) regarding SJV.

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves State law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by State law. For that reason,
this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address

disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 19, 2012.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements (see section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: June 11, 2012.
Jared Blumenfeld,
Regional Administrator, Region IX.

Part 52, Chapter I, Title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

m 2. Section 52.220 is amended by
adding paragraph (c)(412) to read as
follows:

§52.220 Identification of plan.
* * * * *

(412) New regulations were submitted
on June 14, 2011 by the Governor’s
designee.

(i) Incorporation by Reference.

(A) San Joaquin Valley Unified Air
Pollution Control District.

(1) Rule 3170, “Federally Mandated
Ozone Nonattainment Fee,” amended
on May 19, 2011.

* * * * *
[FR Doc. 2012—20268 Filed 8-17-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81
[EPA-R06-OAR-2008-0633; FRL-9713-8]

Approval and Promulgation of Air
Quality Implementation Plans;
Arkansas; Infrastructure Requirements
for the 1997 Ozone NAAQS and the
1997 and 2006 PM. s NAAQS and
Interstate Transport Requirements for
the 1997 Ozone NAAQS and 2006 PM. 5
NAAQS

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is partially approving
and partially disapproving submittals
from the State of Arkansas pursuant to
the Clean Air Act (CAA or the Act) that
address certain infrastructure elements
specified in the CAA necessary to
implement, maintain, and enforce the
1997 8-hour ozone and the 1997 and
2006 fine particulate matter (PM, s)
national ambient air quality standards
(NAAQS or standards). EPA is also
making a correction to an attainment
status table in its regulations to
accurately reflect the redesignation date
of Crittenden County, Arkansas to
attainment for the 1997 8-hour ozone
standard.

DATES: This final rule is effective on
September 19, 2012.
ADDRESSES: EPA has established a

docket for this action under Docket
Identification No. EPA-R06—OAR—
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2008-0633. All documents in the docket
are listed at www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through
www.regulations.gov or in hard copy at
the Air Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202-2733. The file will be made
available by appointment for public
inspection in the Region 6 Freedom of
Information Act (FOIA) Review Room
between the hours of 8:30 a.m. and 4:30
p-m. weekdays except for legal holidays.
Contact the person listed in the FOR
FURTHER INFORMATION CONTACT
paragraph below or Mr. Bill Deese at
214-665-7253 to make an appointment.
If possible, please make the
appointment at least two working days
in advance of your visit. There will be

a 15 cent per page fee for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area at 1445 Ross
Avenue, Suite 700, Dallas, Texas.

The State submittal is also available
for public inspection during official
business hours, by appointment, at the
Arkansas Department of Environmental
Quality, Planning and Air Quality
Analysis Branch, 5301 Northshore
Drive, North Little Rock, Arkansas
72118.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Riley, Air Planning Section
(6PD-L), Environmental Protection
Agency, Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas 75202—2733,
telephone (214) 665—8542; fax number
(214) 665—7263; email address:
riley.jeffrey@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever

“we,” “us,” or “our” is used, we mean
the EPA.

Table of Contents

1. Background
II. Final Action
III. Statutory and Executive Order Reviews

I. Background

The background for today’s action is
discussed in detail in our February 9,
2012, proposal (77 FR 6711). In that
notice, we proposed to partially approve
and partially disapprove submittals
from the State of Arkansas, pursuant to

the CAA, that address the infrastructure
elements specified in the CAA section
110(a)(2), necessary to implement,
maintain, and enforce the 1997 8-hour
ozone, the 1997 and 2006 PM- 5
NAAQS. Those submittals are dated
December 17, 2007, March 28, 2008, and
September 16, 2009, respectively. We
noted that those submittals did not
include revisions to the SIP, but
documented how the current Arkansas
SIP already included the required
infrastructure elements. Therefore, we
proposed to find that the following
section 110(a)(2) elements were
contained in the current Arkansas SIP
and provided the infrastructure for
implementing the 1997 8-hour ozone
standard: CAA Sections 110(a)(2)(A),
(B), (E), (F), (G), (H), (K), (L), (M), and
portions of (C), (D)(ii), and (J). EPA also
proposed to find that the following
section 110(a)(2) elements were
contained in the current Arkansas SIP
and provided the infrastructure for
implementing the 1997 and 2006 PM. s
standards: CAA Sections 110(a)(2)(A),
(B), (E), (F), (G), (H), (K), (L), and (M).
EPA also proposed to find that the
current Arkansas SIP does not meet the
infrastructure requirements for the 1997
8-hour ozone NAAQS and the 1997 and
2006 PM, s NAAQS at 110(a)(2) for
portions of (C), (D)(ii), and (J) because
the EPA-approved SIP prevention of
significant deterioration (PSD) program
does not apply to greenhouse gas (GHG)
emitting sources. We also proposed to
find that the current Arkansas SIP does
not meet the infrastructure requirements
for the 1997 and 2006 PM, s NAAQS at
110(a)(2) for (C), (D)(ii), and (J) because
Arkansas has not submitted the PSD SIP
revision required by EPA’s
Implementation of the New Source
Review (NSR) Program for Particulate
Matter Less Than 2.5 Micrometers (73
FR 28321, May 16, 2008). Further, for
the 1997 8-hour ozone NAAQS, we
proposed to partially approve and
partially disapprove the provisions of
SIP submissions intended to satisfy the
section 110(a)(2)(D)(@1)(II) infrastructure
element pertaining to emissions from
sources in Arkansas not interfering with
measures required in the SIP of any
other State under part C of the CAA to
prevent significant deterioration of air
quality. For the 2006 PM, s NAAQS, we
proposed to disapprove the provisions
of SIP submissions intended to satisfy
this section 110(a)(2)(D)(@1)(ID)
infrastructure element. Finally, for
purposes of the 1997 8-hour ozone
NAAQS, EPA proposed to approve four
severable portions of SIP revisions to
modify the Arkansas PSD SIP to include
NOx as an ozone precursor.

Our February 9, 2012, proposal
provides a detailed description of the
submittals and the rationale for EPA’s
proposed actions, together with a
discussion of the opportunity to
comment. The public comment period
for these actions closed on March 12,
2012, and we did not receive any
comments.

II. Final Action

We are partially approving and
partially disapproving the submittals
provided by the State of Arkansas to
demonstrate that the Arkansas SIP
meets the requirements of Section
110(a)(1) and (2) of the Act for the 1997
ozone and 1997 and 2006 PM, s
NAAQS. For the 1997 ozone standard,
we are finding that the current Arkansas
SIP meets the infrastructure elements
listed below:

Emission limits and other control
measures (110(a)(2)(A) of the Act);

Ambient air quality monitoring/data
system (110(a)(2)(B) of the Act);

Program for enforcement of control
measures (110(a)(2)(C) of the Act),
except for the portion that addresses
GHGs;

Interstate Transport, pursuant to
section 110(a)(2)(D)(ii) of the Act, except
for the portion that addresses GHGs;

Adequate resources (110(a)(2)(E) of
the Act);

Stationary source monitoring system
(110(a)(2)(F) of the Act);

Emergency power (110(a)(2)(G) of the
Act);

Future SIP revisions (110(a)(2)(H) of
the Act);

Consultation with government
officials (110(a)(2)(]) of the Act);

Public notification (110(a)(2)(J) of the
Act);

Prevention of significant deterioration
and visibility protection (110(a)(2)(J) of
the Act), except for the portion that
addresses GHGs;

Air quality modeling data
(110(a)(2)(K) of the Act);

Permitting fees (110(a)(2)(L) of the
Act); and

Consultation/participation by affected
local entities (110(a)(2)(M) of the Act).

For the 1997 ozone standard, we are
finding that the current Arkansas SIP
does not meet the infrastructure
elements listed below:

Program for enforcement of control
measures (110(a)(2)(C) of the Act), only
as it relates to GHGs;

Interstate transport, pursuant to
section 110(a)(2)(D)(ii) of the Act, only
as it relates to GHGs; and

Prevention of significant deterioration
(110(a)(2)(J) of the Act), only as it relates
to GHGs.

We are also approving the Arkansas
Interstate Transport SIP provisions that
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address the requirement of section
110(a)(2)(D)(i)(I) that emissions from
sources in Arkansas do not interfere
with measures required in the SIP of
any other State under part C of the CAA
to prevent significant deterioration of air
quality, except as they relate to GHGs
for the 1997 ozone NAAQS.

We are disapproving the portion of
the Arkansas Interstate Transport SIP
provisions that address the requirement
of section 110(a)(2)(D)@)(II), as it relates
to GHGs, that emissions from sources in
Arkansas do not interfere with measures
required in the SIP of any other State
under part C of the CAA to prevent
significant deterioration of air quality,
for the 1997 ozone NAAQS.

For the 1997 and 2006 PM> 5
standards, we are finding that the
current Arkansas SIP meets the
infrastructure elements listed below:

Emission limits and other control
measures (110(a)(2)(A) of the Act);

Ambient air quality monitoring/data
system (110(a)(2)(B) of the Act);

Adequate resources (110(a)(2)(E) of
the Act);

Stationary source monitoring system
(110(a)(2)(F) of the Act);

Emergency power (110(a)(2)(G) of the
Act);

Future SIP revisions (110(a)(2)(H) of
the Act);

Consultation with government
officials (110(a)(2)(J) of the Act);

Public notification (110(a)(2)(J) of the
Act);

Air quality modeling data
(110(a)(2)(K) of the Act);

Permitting fees (110(a)(2)(L) of the
Act); and

Consultation/participation by affected
local entities (110(a)(2)(M) of the Act).

For the 1997 and 2006 PM> s
standards, we are finding that the
current Arkansas SIP does not address
the 110(a)(2) infrastructure elements
listed below:

Program for enforcement of control
measures (110(a)(2)(C) of the Act);

Interstate Transport, pursuant to
section 110(a)(2)(D)(ii) of the Act; and

Prevention of significant deterioration
and visibility protection (110(a)(2)(J) of
the Act).

We are also disapproving the portion
of the Arkansas Interstate Transport SIP
that addresses the requirement of
section 110(a)(2)(D)(i)(II)—that
emissions from sources in Arkansas do
not interfere with measures required in
the SIP of any other State under part C
of the CAA to prevent significant
deterioration of air quality—for the 2006
PM. s NAAQS.

Under section 110(c) of the Act,
disapproval of a SIP in whole or in part
requires EPA to promulgate a federal

implementation plan (FIP) at any time
within two years following final
disapproval, unless the State submits a
plan or plan revision that corrects the
deficiency—and the EPA approves the
plan or plan revision—before the EPA
promulgates such FIP. This two-year
period is commonly referred to as the
“FIP clock.” Here, based on Arkansas’s
failure to submit the required PM, s PSD
SIP revision, and because Arkansas
cannot issue permits for GHG emissions,
we are disapproving for the 1997 and
2006 PM, s standard and partially
disapproving for the 1997 ozone
NAAQS certain severable elements of
the Arkansas infrastructure SIP.
Accordingly, EPA is required by law to
promulgate a FIP at any time within two
years of this final rulemaking, unless
Arkansas submits and we approve a
new SIP or SIP revisions that correct the
deficiencies, or unless EPA has already
fulfilled its FIP obligation.

EPA is also approving the following
revisions to APCEC Regulation 19,
Chapter 9, submitted by the State of
Arkansas on February 17, 2010:

1. The substantive change adding
NOx to the definition of Major
Modification through incorporation by
reference of 40 CFR 52.21(b) and 40 CFR
51.301 as of November 29, 2005.

2. The substantive change adding
NOx to the definition of Major
Stationary Source through incorporation
by reference of 40 CFR 52.21(b) and 40
CFR 51.301 as of November 29, 2005.

3. The substantive change adding
NOx as a precursor to the table’s criteria
and other pollutants listing for ozone
through incorporation by reference of 40
CFR 52.21(b)(23)(i).

4. The substantive change allowing
for an exemption with respect to ozone
monitoring for a source with a net
emissions increase less than 100 tpy of
NOx through incorporation by reference
of 40 CFR 52.21(i)(5)(i).

EPA is taking these actions in
accordance with section 110 and part C
of the Act and EPA’s regulations and
consistent with EPA guidance. We are
also making ministerial corrections to
the attainment status table in 40 CFR
81.304 to accurately reflect the
redesignation date of Crittenden County,
Arkansas to attainment for the 1997 8-
hour ozone standard. On March 24,
2010, we redesignated the county with
an effective date of April 23, 2010 (75
FR 14077).

III. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.

42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to act on State law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by State law.

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a “significant
regulatory action” under the terms of
Executive Order 12866 (58 FR 51735,
October 4, 1993) and is therefore not
subject to review under Executive
Orders 12866 and 13563 (76 FR 3821,
January 21, 2011).

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq., because this
SIP partial approval/partial disapproval
under section 110 and subchapter I, part
D of the CAA will not in-and-of itself
create any new information collection
burdens but simply disapproves certain
State requirements for inclusion into the
SIP. Burden is defined at 5 CFR
1320.3(b).

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. For
purposes of assessing the impacts of
today’s rule on small entities, small
entity is defined as: (1) A small business
as defined by the Small Business
Administration’s (SBA) regulations at 13
CFR 121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district, or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s rule on small entities,
I certify that this action will not have a
significant impact on a substantial
number of small entities. This rule does
not impose any requirements or create
impacts on small entities. This SIP
partial approval/partial disapproval
under section 110 and subchapter I, part
D of the CAA will not in-and-of itself



50036

Federal Register/Vol. 77, No. 161/Monday, August 20, 2012/Rules and Regulations

create any new requirements but simply
approves, in part, and disapproves, in
part, certain State requirements for
inclusion into the SIP. Accordingly, it
affords no opportunity for EPA to
fashion for small entities less
burdensome compliance or reporting
requirements or timetables or
exemptions from all or part of the rule.
The fact that the CAA prescribes that
various consequences (e.g., a FIP) may
or will flow from this partial
disapproval does not mean that EPA
either can or must conduct a regulatory
flexibility analysis for this action.
Therefore, this action will not have a
significant economic impact on a
substantial number of small entities.

D. Unfunded Mandates Reform Act

This action contains no Federal
mandates under the provisions of Title
II of the Unfunded Mandates Reform
Act of 1995 (UMRA), 2 U.S.C. 1531—
1538 for State, local, or tribal
governments or the private sector. EPA
has determined that the action does not
include a Federal mandate that may
result in estimated costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This action partially
approves and partially disapproves pre-
existing requirements under State or
local law, and imposes no new
requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

E. Executive Order 13132, Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This action does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely partially approves and partially
disapproves certain State requirements
for inclusion into the SIP and does not

alter the relationship or the distribution
of power and responsibilities
established in the CAA. Thus, Executive
Order 13132 does not apply to this
action.

F. Executive Order 13175, Coordination
With Indian Tribal Governments

This action does not have tribal
implications, as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000), because the action EPA is
finalizing neither imposes substantial
direct compliance costs on tribal
governments, nor preempts tribal law.
Therefore, the requirements of section
5(b) and 5(c) of the Executive Order do
not apply to this rule. Consistent with
EPA policy, EPA nonetheless is offering
consultation to Tribes regarding this
rulemaking action. EPA will respond to
relevant comments in the final
rulemaking action.

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets Executive Order 13045
(62 FR 19885, April 23, 1997) as
applying only to those regulatory
actions that concern health or safety
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influence the
regulation. This action is not subject to
Executive Order 13045 because it is not
an economically significant regulatory
action based on health or safety risks
subject to Executive Order 13045 (62 FR
19885, April 23, 1997). This SIP partial
approval/disapproval under section 110
and subchapter I, part D of the CAA will
not in-and-of itself create any new
regulations but simply partially
approves and partially disapproves
certain State requirements for inclusion
into the SIP.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution or Use

This action is not subject to Executive
Order 13211 (66 FR 28355, May 22,
2001) because it is not a significant
regulatory action under Executive Order
12866.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical

standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. NTTAA directs EPA
to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

The EPA believes that this action is
not subject to requirements of Section
12(d) of NTTAA because application of
those requirements would be
inconsistent with the CAA.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629,
February 16, 1994) establishes Federal
executive policy on environmental
justice. Its main provision directs
Federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA lacks the discretionary authority
to address environmental justice in this
action. In reviewing SIP submissions,
EPA’s role is to approve or disapprove
state choices, based on the criteria of the
CAA. Accordingly, this action merely
partially approves and partially
disapproves certain State requirements
for inclusion into the SIP under section
110 and subchapter I, part D of the CAA
and will not in-and-of itself create any
new requirements. Accordingly, it does
not provide EPA with the discretionary
authority to address, as appropriate,
disproportionate human health or
environmental effects, using practicable
and legally permissible methods, under
Executive Order 12898.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
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cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

L. Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 19, 2012.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purpose of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to

enforce its requirements. (See section
307(b)(2).)

List of Subjects

40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxides, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Volatile organic
compounds.

40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

Dated: July 31, 2012.

Samuel Coleman,
Acting Regional Administrator, Region 6.

40 CFR parts 52 and 81 are amended
as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart E—Arkansas

m 2. Section 52.170 is amended as
follows:
m a. In the table in paragraph (c), revise
the entries for Reg. 19.903 and Reg.
19.904.
m b. At the end of the third table in
paragraph (e) entitled “EPA-Approved
Non-Regulatory Provisions and Quasi-
Regulatory Measures in the Arkansas
SIP”, add entries for “Infrastructure for
the 1997 Ozone NAAQS”,
“Infrastructure for the 1997 and 2006
PM, s NAAQS”, and “Interstate
transport for the 1997 ozone NAAQS
(Noninterference with measures
required to prevent significant
deterioration of air quality in any other
State)”’.

The revisions and additions read as
follows:

§52.170 Identification of plan.
* * * * *
(C) * x %

EPA-APPROVED REGULATIONS IN THE ARKANSAS SIP

State
State citation Title/subject area submittal/ EPA approval date Explanation
effective date

Reg. 19.903 ........cceeeee. Definitions .................... 02/03/2005 04/12/2007 (72 FR The addition of NOx to the definitions of Major
18394). Modification and Major Stationary Source
submitted on 2/17/2010 is approved 8/20/

2012.
[Insert FR page number where document be-

gins].
Reg. 19.904 ................... Adoption of Regulations 02/03/2005 04/12/2007 (72 FR The following revisions submitted on 2/17/2010

18394).

are approved:

(1) Addition of 40 tons per year of NOx to the
definition of “significant”, and

(2) The ozone monitoring exemption for a
source with a net emissions increase less
than 100 tons per year of NOx. 8/20/2012

[Insert FR page number where document be-
gins].

* * * * *

(e]* * *

EPA-APPROVED NON-REGULATORY PROVISIONS AND QUASI-REGULATORY MEASURES IN THE ARKANSAS SIP

Name of SIP provision

Applicable geographic
or nonattainment area

State submittal

date EPA approval date

Explanation

* *

Infrastructure for the
1997 Ozone NAAQS.

Statewide ................

* * *

..... 12/17/2007 8/20/2012 [Insert FR

3/28/2008 page number where

document begins].

* *

Approval for CAA elements 110(a)(2)(A), (B),
(E), (F), (G), (H), (K), (L), and (M). Approval
for CAA elements 110(a)(2)(C), (D)(i)(I)
(interfere with measures in any other state to
prevent significant deterioration of air quality),
(D)(ii), and (J) for the 1997 ozone NAAQS,
except as it relates to Greenhouse Gas
(GHG) emissions.
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EPA-APPROVED NON-REGULATORY PROVISIONS AND QUASI-REGULATORY MEASURES IN THE ARKANSAS SIP—Continued

Name of SIP provision

Applicable geographic

State submittal EPA approval date

Explanation

or nonattainment area date
Infrastructure for the Statewide .......ccceenneen. 3/28/2008 8/20/2012 .....ccceevveeennen Approval for CAA elements 110(a)(2)(A), (B),
1997 and 2006 PM, s 9/16/2009 [Insert FR page number (E), (F), (G), (H), (K), (L), and (M).
NAAQS. where document be-
gins].
Interstate transport for Statewide .......ccceeneen. 4/5/2011  8/20/2012 ......ccevveeveenne Approved except as it relates to GHGs.

the 1997 ozone
NAAQS (Noninter-
ference with measures
required to prevent
significant deteriora-
tion of air quality in
any other State).

[Insert FR page number
where document be-
gins].

m 3. Section 52.172 is amended by
designating the existing text as
paragraph (a) and adding paragraphs (b),
(c), and (d) to read as follows:

§52.172 Approval status.

* * * * *

(b) 1997 8-hour ozone NAAQS: The
SIPs submitted December 17, 2007 and
March 28, 2008 are partially
disapproved for Clean Air Act (CAA)
elements 110(a)(2)(C), (D)(1)(II) (interfere
with measures in any other state to
prevent significant deterioration of air
quality), (D)(ii), and (J), only as it relates
to Greenhouse Gas emissions.

(c) 1997 PM, s NAAQS: The SIP
submitted March 28, 2008 is
disapproved for CAA elements
110(a)(2)(C), (D)(ii), and ().

(d) 2006 PM, s NAAQS: The SIPs
submitted March 28, 2008 and
September 16, 2009 are disapproved for
CAA elements 110(a)(2)(C), (D)({E)(1))
(interfere with measures in any other
state to prevent significant deterioration
of air quality), (D)(ii), and (J).

PART 81—[AMENDED]

m 4. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart C—Section 107 Attainment
Status Designations

m 5. Section 81.304 is amended:
m a. By revising the entry for entitled for
“Memphis TN-AR: (AQCR Metropolitan
Memphis Interstate) Crittenden County”
in the table entitled “Arkansas—1997 8-
Hour Ozone NAAQS (Primary and
Secondary)”.
m b. By revising footnote 2 in the table
entitled “Arkansas—1997 8-Hour Ozone
NAAQS (Primary and Secondary)”.

The revisions read as follows:

§81.304 Arkansas.

* * * * *

ARKANSAS—1997 8-HOUR OzONE NAAQS (PRIMARY AND SECONDARY)

Designated area

Designationa

Category/classification

Date? Type Date? Type
Memphis TN-AR: (AQCR Metropolitan Memphis Interstate) .................... Attainment ..o ®
Crittenden County.

a |ncludes Indian Country located in each county or area, except as otherwise specified.
1This date is June 15, 2004, unless otherwise noted.

2 Effective April 23, 2010.

* * * * *
[FR Doc. 2012-20085 Filed 8-17—12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[EPA-HQ-SFUND-1983-0002; FRL—-9718-4]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List: Deletion
of the Hooker (Hyde Park) Superfund
Site

AGENCY: Environmental Protection
Agency.

ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) Region 2 is publishing a

direct final Notice of Deletion of the
Hooker (Hyde Park) Superfund Site
(Site), located in Niagara Falls, New
York, from the National Priorities List
(NPL). The NPL, promulgated pursuant
to section 105 of the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA) of 1980, as amended, is an
appendix of the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP). This direct
final deletion is being published by EPA
with the concurrence of the State of
New York, through the Department of
Environmental Conservation, because
EPA has determined that all appropriate
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response actions under CERCLA, other
than operation, maintenance, and five-
year reviews, have been completed.
However, this deletion does not
preclude future actions under
Superfund.

DATES: This direct final deletion is
effective September 30, 2012 unless
EPA receives adverse comments by
September 19, 2012. If adverse
comments are received, EPA will
publish a timely withdrawal of the
direct final deletion in the Federal
Register informing the public that the
deletion will not take effect.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
SFUND-1983-0002, by one of the
following methods:

o Web site: http://
www.regulations.gov. Follow on-line
instructions for submitting comments.

e Email: sosa.gloria@epa.gov.

e Fax:To the attention of Gloria M.
Sosa at 212—637-4283.

e Mail: To the attention of Gloria M.
Sosa, Remedial Project Manager,
Emergency and Remedial Response
Division, U.S. Environmental Protection
Agency, Region 2, 290 Broadway, 20th
Floor, New York, NY 10007—-1866.

e Hand delivery: Superfund Records
Center, 290 Broadway, 18th Floor, New
York, NY 10007-1866 (telephone: 212—
637—4308), (Monday to Friday from 9
a.m. to 5 p.m.). Such deliveries are only
accepted during the Docket’s normal
hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID no. EPA-HQ-SFUND-1983—
0002. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or email. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through http://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you

submit an electronic comment, EPA

recommends that you include your

name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.

Electronic files should avoid the use of

special characters, any form of

encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statue. Certain other
material, such as copyrighted material,
will be publicly available only in the
hard copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at:
U.S. Environmental Protection Agency,

Region 2, Superfund Records Center,

290 Broadway, 18th Floor, New York,

NY 10007-1866, Telephone: (212)

637—4308, Hours: Monday to Friday

from 9 a.m. to 5 p.m.

U.S. EPA Western NY Public
Information Office, 86 Exchange
Place, Buffalo, NY 14204-2026,
Telephone: (716) 551-4410, Hours:
Monday to Friday from 8:30 a.m. to 4
p.m.

FOR FURTHER INFORMATION CONTACT:
Gloria M. Sosa, Remedial Project
Manager, U.S. Environmental Protection
Agency, Region 2, 290 Broadway, 20th
Floor, New York, NY 10007-1866,
telephone: (212) 637-4283, email:
sosa.gloria@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Introduction

II. NPL Deletion Criteria
III. Deletion Procedures
IV. Basis for Site Deletion
V. Deletion Action

I. Introduction

EPA Region 2 is publishing this direct
final Notice of Deletion of the Hooker
(Hyde Park) Superfund Site (Site), from
the National Priorities List (NPL). The
NPL constitutes Appendix B of 40 CFR
part 300, which is the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP), which EPA
promulgated pursuant to section 105 of
the Comprehensive Environmental
Response, Compensation and Liability
Act (CERCLA) of 1980, as amended.
EPA maintains the NPL as the list of

sites that appear to present a significant
risk to public health, welfare, or the
environment. Sites on the NPL may be
the subject of remedial actions financed
by the Hazardous Substance Superfund
(Fund). As described in §300.425(e)(3)
of the NCP, sites deleted from the NPL
remain eligible for Fund-financed
remedial actions if future conditions
warrant such actions.

Because EPA considers this action to
be noncontroversial and routine, this
action will be effective September 30,
2012 unless EPA receives adverse
comments by September 19, 2012.
Along with this direct final Notice of
Deletion, EPA is co-publishing a Notice
of Intent To Delete in the “Proposed
Rules” section of the Federal Register.
If adverse comments are received within
the 30-day public comment period on
this deletion action, EPA will publish a
timely withdrawal of this direct final
Notice of Deletion before the effective
date of the deletion, and the deletion
will not take effect. EPA will, as
appropriate, prepare a response to
comments and continue with the
deletion process on the basis of the
Notice of Intent to Delete and the
comments already received. There will
be no additional opportunity to
comment.

Section II of this document explains
the criteria for deleting sites from the
NPL. Section III discusses procedures
that EPA is using for this action. Section
IV discusses the Hyde Park Landfill
Superfund Site and demonstrates how it
meets the deletion criteria. Section V
discusses EPA’s action to delete the Site
from the NPL unless adverse comments
are received during the public comment
period.

II. NPL Deletion Criteria

The NCP establishes the criteria that
EPA uses to delete sites from the NPL.
In accordance with 40 CFR 300.425(e),
sites may be deleted from the NPL
where no further response is
appropriate. In making such a
determination pursuant to 40 CFR
300.425(e), EPA will consider, in
consultation with the state, whether any
of the following criteria have been met:

i. Responsible parties or other persons
have implemented all appropriate
response actions required;

ii. All appropriate Fund-financed
response under CERCLA has been
implemented, and no further response
action by responsible parties is
appropriate; or

iii. The remedial investigation has
shown that the release poses no
significant threat to public health or the
environment and, therefore, the taking
of remedial measures is not appropriate.


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:sosa.gloria@epa.gov
mailto:sosa.gloria@epa.gov
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Pursuant to CERCLA section 121(c)
and the NCP, EPA conducts five-year
reviews to ensure the continued
protectiveness of remedial actions
where hazardous substances, pollutants,
or contaminants remain at a site above
levels that allow for unlimited use and
unrestricted exposure. EPA conducts
such five-year reviews even if a site is
deleted from the NPL. EPA may initiate
further action to ensure continued
protectiveness at a deleted site if new
information becomes available that
indicates it is appropriate. Whenever
there is a significant release from a site
deleted from the NPL, the deleted site
may be restored to the NPL without
application of the hazard ranking
system.

II1. Deletion Procedures

The following procedures apply to
deletion of the Site:

(1) EPA consulted with the state of
New York prior to developing this direct
final Notice of Deletion and the Notice
of Intent to Delete co-published today in
the “Proposed Rules” section of the
Federal Register.

(2) EPA has provided the state 30
working days for review of this notice
and the parallel Notice of Intent to
Delete prior to their publication today,
and the State, through the New York
Department of Environmental
Conservation, has concurred on the
deletion of the Site from the NPL.

(3) Concurrently with the publication
of this direct final Notice of Deletion, a
notice of the availability of the parallel
Notice of Intent to Delete is being
published in Niagara Gazette, a major
local newspaper. The newspaper notice
announces the 30-day public comment
period concerning the Notice of Intent
to Delete the Site from the NPL.

(4) The EPA placed copies of
documents supporting the proposed
deletion in the deletion docket and
made these items available for public
inspection and copying at the Site
information repositories identified
above.

(5) If adverse comments are received
within the 30-day public comment
period on this deletion action, EPA will
publish a timely notice of withdrawal of
this direct final Notice of Deletion
before its effective date and will prepare
a response to comments and continue
with the deletion process on the basis of
the Notice of Intent To Delete and the
comments already received.

Deletion of a site from the NPL does
not itself create, alter, or revoke any
individual’s rights or obligations.
Deletion of a site from the NPL does not
in any way alter EPA’s right to take
enforcement actions, as appropriate.

The NPL is designed primarily for
informational purposes and to assist
EPA management. Section 300.425(e)(3)
of the NCP states that the deletion of a
site from the NPL does not preclude
eligibility for future response actions,
should future conditions warrant such
actions.

IV. Basis for Site Deletion

The following information provides
EPA’s rationale for deleting the Site
from the NPL:

Site Background and History

The Site, EPA ID No. NYD00831644,
consists of approximately fifteen acres
and is located in the northwest corner
of the Town of Niagara, New York. The
Site is immediately surrounded by
several industrial facilities and property
owned by the New York Power
Authority. Residential neighborhoods
are located to the northwest and south
of the landfill. The Niagara River, an
international boundary, is located 2,000
feet to the northwest, down the Niagara
Gorge which descends approximately
350 feet below the surface of the
landfill. The Niagara River flows into
Lake Ontario approximately 10 miles
downstream of the Site. Lake Ontario is
a drinking-water source for millions.
Niagara University, which has three
thousand students, is less than one mile
in distance from the Site.

The Bloody Run is a small drainage
area flowing north from the landfill and
considered part of the Site. The stream
flows under a neighboring industry via
a storm sewer, and under University
Drive via a storm sewer which emerges
at the Niagara Gorge.

The geology underlying the Site is
glacial overburden overlying the
fractured Lockport Dolomite bedrock.
Groundwater in the vicinity of the
landfill flows in both the overburden
and the bedrock. Generally, the
overburden is saturated at depths below
ten feet. The groundwater movement
from the landfill is both downward and
horizontal. Some of this groundwater
exits the Niagara Gorge Face in the form
of seeps which flow into the Niagara
River. Contaminants migrate from the
landfill in two forms: Aqueous phase
liquid (APL or contaminated
groundwater) and dense non-aqueous
phase liquid (NAPL).

Hooker Chemical and Plastic
Corporation, now Occidental Chemical
Corporation (OCC), disposed of
approximately 80,000 tons of waste
(drummed and bulk liquids, and solids)
at the Site, from 1953 to 1975, primarily
chlorobenzenes, chlorotoluenes,
halogenated aliphatics and 2,4,5-
trichlorophenol (TCP) still bottoms. An

estimated 3,300 tons of TCP were
disposed of at the Site; TCP wastes are
known to contain significant amounts of
2,3,7,8-tetrachlorodibenzo-p-dioxin
(TCDD). EPA has estimated that
approximately 0.7—1.6 tons of TCDD
were associated with the TCP wastes at
the Site.

The Site was proposed to the NPL in
December 1982 (47 FR 58476) and was
listed on the NPL in September 1983 (48
FR 40658).

Remedial Investigation and Feasibility
Study (RI/FS)

EPA filed a lawsuit in 1979 in federal
district court under the authority of the
Resource Conservation and Recovery
Act and the Clean Water Act seeking to
require that OCC remediate the Site.
EPA, New York State and OCC filed a
Stipulation and Judgment Approving
Settlement Agreement (Settlement
Agreement) in January 1981, which the
Court approved in April 1982. The
Settlement Agreement required OCC to
perform an Aquifer Survey (which can
be compared to a Remedial
Investigation) to define the extent of
contamination in the overburden and
bedrock and assess remedial
alternatives. OCC completed this effort
in 1983. The results of the aquifer
survey were used by the negotiation
team (EPA/NY State and OCC) to agree
on remedial actions to be performed at
the Site. These required remedial
actions were documented in a
Stipulation on Requisite Remedial
Technology (RRT Stipulation), which
was approved by the Court in August
1986. During the RRT negotiations, EPA
performed a risk assessment using worst
case exposure scenarios which
indicated that the greatest risk from the
Site was the consumption of fish
contaminated with TCDD.

Selected Remedy

EPA issued an Enforcement Decision
Document (EDD—a precursor and
equivalent to a Record of Decision) on
November 26, 1985, which documented
the remedial action selected for Site
cleanup. EPA acknowledged that the
APL and NAPL plumes would not be
remediated to drinking water standards
because of the persistent nature of
NAPL. Therefore, the goal of the
remedies selected in the EDD was to
hydraulically contain contaminated
groundwater (APL plume) in the
vicinity of the Site, while extracting as
much NAPL as is practicable.

The major components of the 1985
EDD included the following:

¢ Source control (prototype extraction
wells);
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¢ Containment and collection of APL
and NAPL in the overburden;

e Containment and collection of APL
and NAPL in the bedrock;

e Treatment of collected APL and
NAPL;

e Community Monitoring Program
(monitoring wells for early detection of
Site chemicals);

¢ Intermediate and Deep Formations
Study (monitoring wells);

e Industrial Protection Program
(remediation of sumps and sealing of
manholes);

e Perimeter Capping (clay cap around
perimeter of landfill);

¢ Gorge face seeps remediation;

¢ Bloody Run Excavation or Capping;

e Final capping and Site closure; and,

e TCDD Bioaccumulation Study in
Lake Ontario.

The RRT established APL Plume Flux
Action Levels for the following
chemicals: TCDD (0.5 grams/year);
perchloropentacyclodecane [Mirex]
(0.005 lbs/day); Aroclor 1248 (0.005 lbs/
day); and, chloroform (1.7 lbs/day).
These action levels represent
concentrations of these contaminants
that, if detected entering the river (flux
of contaminants to the river) at or above
these concentrations, would cause OCC
to take additional remedial actions (e.g.
increased pumping, installing
additional wells or other remedial
measures) to reduce these contaminant
levels.

On May 7, 2012, EPA issued an ESD
which had two components. This ESD
documented the placement of an
institutional control, a Declaration of
Restrictive Covenants and
Environmental Easement, on the
property which constitutes the former
Hyde Park Landfill. In addition, this
ESD clarifies that the selected remedy
for the Site in the EDD is a containment
remedy and not an aquifer restoration
remedy intended to restore the aquifer
to its best beneficial use (i.e., a source
of drinking water). The goal of a
containment remedy is to prevent the
migration of disposed waste and
leachate along with affected
groundwater from a landfill or site.

Response Actions
Source Control

The purpose of the source control
program is to reduce the amount of
chemicals migrating downward from the
landfill by removing any mobile NAPL
remaining in the landfill. OCC installed
6 source controls wells (two 36-inch
wells and four 2-inch wells) in the
landfill. Nine monitoring wells were
also installed in the landfill. One
source-control well has since been

converted to a monitoring well because
of low NAPL collection. The source
control program has not yielded large
amounts of NAPL. EPA believes that
most of NAPL which was once present
in the overburden in the landfill has
either sorbed to the bedrock, been
captured, or remains in pockets or pools
that are not hydraulically connected to
the source control wells. In addition, the
installation of the final cap on the
landfill has eliminated the continued
production of leachate from rainfall and
thereby dramatically reduced the
hydraulic head of APL within the
landfill, removing the driving force for
the NAPL.

NAPL is extracted by the source-
control wells and flows into a decanter
at the onsite Storage and Treatment
Facility. NAPL is transported by truck to
a permitted offsite facility for
incineration. To date, more than
300,000 gallons of NAPL have been
removed and destroyed.

Overburden APL and NAPL Plume
Containment System

The Overburden Barrier Collection
System (OBCS), a drain around the
entire landfill to contain and collect
contaminated groundwater, was
installed by OCC in 1991. Pumping
wells create an inward hydraulic
gradient. Water-level measurements
indicate that an inward gradient is being
achieved in the overburden, thereby
capturing the contaminated
groundwater associated with the Site.
Both APL (above MCLs) and NAPL were
not observed in any of the overburden
monitoring well locations after 1996,
indicating that the OBCS serves as an
effective barrier to offsite NAPL
migration.

Bedrock NAPL Plume Containment
System

The Bedrock NAPL Plume
Containment System, consisting of
extraction (pumping) wells, was
designed and installed by OCC in a
phased approach between 1990 and
1997. A total of 16 extraction wells were
installed and are pumped to achieve an
inward hydraulic gradient. Water-levels
are measured quarterly to ensure
capture of contaminated groundwater.

Bedrock APL Plume Containment
System

The APL Plume Containment System,
consisting of three purge wells installed
at the Niagara Gorge Face in 1994,
contains and collects a significant
portion of the APL plume. The portion
of the APL plume not collected by these
wells is monitored by 3 flux monitoring
well clusters to the west of the Site and

3 piezometer clusters in the northern
and eastern portion of the APL plume.

Leachate Storage and Treatment Facility

APL is treated onsite at the Leachate
Storage and Treatment Facility
constructed by OCC which began
operating in April 1990. The APL/NAPL
mixture is pumped from the wells
through force mains into a decant tank.
The NAPL, denser than water, settles to
the bottom. APL is taken off the top of
the decanter and pumped into the
storage tanks. The APL first passes
through sacrificial activated carbon beds
(which cannot be recycled because of
the dioxin and are disposed of offsite).
The APL is then treated in an activated
carbon system. The facility currently
has a capacity to treat 400 gallons per
minute.

Landfill Cap

The perimeter cap of the landfill was
completed in 1991, and the entire
landfill was capped in 1994. The final
cap consisted of the following: 36
inches of low-permeability clay; a
synthetic membrane; a drainage layer
and topsoil seeded with native
vegetation for barrier protection. EPA
routinely inspects the landfill cap for
erosion. The current condition of the
cap is excellent.

Bloody Run Remediation

The Bloody Run received drainage
from the landfill prior to any remedial
measures being conducted at the Site.
OCC excavated approximately thirty
thousand cubic yards of contaminated
sediment from the Bloody Run drainage
area. The area was then backfilled and
covered with riprap. This work was
completed in January 1993. The Bloody
Run now flows via a storm sewer which
surfaces at the Niagara Gorge. The
restored area was observed to have
abundant vegetation during a Site visit
in June 2011.

Niagara River Gorge Face Remediation

Groundwater seeps from the rock at
the Niagara Gorge, approximately 2000
feet from the Site. TCDD was detected
in one sample from a seep during
remedial investigations at 0.2 parts per
trillion (ppt). EPA and New York State
determined that humans should be
isolated from the seeps to prevent an
exposure pathway to the contaminants.
The Gorge Face Seeps were remediated
in 1988, except for the Bloody Run
portion, which was remediated in 1994.
Access by humans to the seeps has been
prevented by the installation of fences
and the diversion of seeps into culverts.
All contaminated sediments were
scraped away. Annual inspections of the
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Gorge Face are conducted by
representatives of EPA, New York State
and OCC. The pumping of the APL
wells has strongly influenced the seeps,
drying many.

Institutional Controls

A Declaration of Restrictive
Covenants and Environmental Easement
was placed on the property and lodged
with the County of Niagara on October
7, 2010. The Grantor (OCC) grants a
permanent restrictive covenant and an
environmental easement to the Grantee
(Town of Niagara) to provide a right of
access over the approximately twenty-
one acre property (the “Property”’) for
purposes of implementing, facilitating
and monitoring the remedial action. The
Property includes the Site as well as the
Bloody Run Drainage area. The
covenant/easement also imposes on the
property use restrictions that will run
with the land for the purpose of
protecting human health and the
environment in the future.

The following restrictions apply to the
use of the Property, run with the land,
and are binding on the Grantor: The
Property shall not be used in any
manner that would interfere with or
adversely affect the implementation,
integrity, or effectiveness of the
remedial action performed at the Site,
including, but not limited to: (a) The
extraction of on-site groundwater; (b)
any digging, excavation, extraction of
materials, construction, or other activity
outside the requirements of the remedial
action that would disturb the cap placed
upon the Landfill at the Site; or (c) other
activity that would disturb or interfere
with any portion of the remedial action
for the Site enumerated in the RRT
Stipulation. The Property may not be
used for residential use. However, the
Property may be used for commercial or
industrial use as long as designated, and
long term engineering controls are
employed and remain effective,
specifically, the operation of the portion
of the Response Action pertaining to the
extraction wells, treatment facility and
maintenance of the cap.

In addition to the Site-specific
institutional control, the Niagara County
Department of Health imposes
restrictions on the drilling and usage of
wells. These restrictions ensure that
drinking-water wells are not installed in
areas of contaminated groundwater,
effectively preventing exposure to Site-
related contaminants through ingestion.

Additional Remedial Actions

OCC has performed additional
remedial actions at the Site in addition
to those previously discussed. The
onsite lagoons were remediated in 1991.

NAPL in the lagoons was pumped into
the leachate storage facility and the
lagoons were closed. NAPL was also
pumped from four railroad tank cars,
which had been used onsite for years as
storage for NAPL generated from
remedial investigations because there
was no facility permitted to destroy
dioxin. In 1991, the tank cars were
placed in the waste disposal cells.

OCC also remediated sewers in the
area. Sewers provided preferential
pathways for contaminants to migrate
through the overburden. OCC relocated
a sewer at TAM Ceramics and
remediated the College Heights sewer.
The remediation of the University Drive
(bordering Niagara University) sewer
was completed in August 1993. NAPL
contaminated soils were removed from
under University Avenue.

Additional Studies Conducted

OCC conducted an Intermediate
Formations Study to determine if
contaminants from the Site had
penetrated the Rochester Shale
(aquitard) formation below the Lockport
Dolomite. Most of the parameters were
not detected above the concentrations of
Lower Formation Survey Parameters
listed in the RRT Stipulation. However,
phenol, total organic halogen, PCB-1248
and conductivity did exceed the survey
levels. OCC calculated a flux in the
monitoring report which was four to
five orders of magnitude below the Flux
Action Level. OCC was not required to
install monitoring wells in the Deep
Formations because the Intermediate
Formations’ investigation indicated that
Site contaminants had not migrated
through the shale and were not present
in the Intermediate Formations.

Lake Ontario TCDD Bioaccumulation
Study

The RRT established APL Plume Flux
Action Levels based on EPA’s worst-
case bioaccumulation assumptions for
the following chemicals: TCDD (0.5
grams/year); perchloropentacyclodecane
[Mirex] (0.005 lbs/day); Aroclor 1248
(0.005 lbs/day); and, chloroform (1.7
Ibs/day). These action levels represent
concentrations of these contaminants
that, if detected entering the river (flux
of contaminants to the river) at or above
these concentrations, would require
OCC to take additional remedial actions
(e.g. increased pumping, installing
additional wells or other remedial
measures) to reduce these contaminant
levels. The only parameter detected in
2001 was TCDD. OCC calculated the
flux of TCDD to the Niagara River as
7.06 x 10 —5 grams/year, which is
several orders of magnitude below the
Flux Action.

The predicted steady-state TCDD
concentrations for an input comparable
to the TCDD APL Plume Flux Action
Level of 0.5 grams/year are 0.026
nanograms/year (sorbed sediment
concentrations) and 9.5 x 10—5
picograms/liter (water column dissolved
concentration).

The TCDD Study, together with the
model, indicated that TCDD was
bioaccumulating in the tissues of
various species of Lake Ontario fish at
a range of rates such that the overall
TCDD APL Plume Flux Action Level of
0.5 grams/year stipulated by the RRT
remains protective.

Community Monitoring Program

The Community Monitoring Wells, a
system of wells installed in 1987 in both
the overburden and shallow bedrock
throughout the neighborhood, provide
early warning of the presence of Site-
related contaminants in the
groundwater. These wells are sampled
and analyzed quarterly. Should Site-
related contaminants be detected, OCC
must take further remedial action. Site-
related contaminants have never been
detected in these wells. The data
collected have demonstrated that the
groundwater flow is vertically
downward in the nearby community.
EPA and New York State review the
analytical results from sampling of these
wells to ensure the community is being
protected.

Vapor monitoring is performed in the
overburden community monitoring
wells annually during the third quarter
when temperature is high and the
volatilization potential is greatest. If
vapor readings for total VOCs exceed
0.050 parts per million by volume
(ppmv), OCC is required to take a
groundwater quality sample. Vapor
readings, as documented in the 2011
Annual Report, have been at 0 parts per
billion by volume (ppbv) for all
Community Monitoring Wells.

Cleanup Goals

The RRT established APL Plume Flux
Action Levels for the following
chemicals: TCDD (0.5 grams/year);
perchloropentacyclodecane [Mirex]
(0.005 lbs/day); Aroclor 1248 (0.005 lbs/
day); and, chloroform (1.7 lbs/day).
Sampling results from December 2011
indicate that the concentrations of the
APL Flux parameters are significantly
below their respective Flux Action
Levels. None of the APL Flux
Parameters were detected above their
detection levels and calculation of the
flux to the Niagara River Gorge was not
required. The detection levels for the
Polychlorinated Biphenyls (PCBs) are as
follows: Pentachlorobiphenyl is 0.20
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micrograms per liter (ug/L),
Tetrachlorobiphenyl is 0.20 ug/L and
Trichlorobiphenyl is 0.098 pg/L. The
detection levels for the pesticides are as
follows: alpha-BHC 0.050 pg/L, beta-
BHC 0.050 pg/L, delta-BHC 0.050 ug/L,
gamma-Chlordane 0.050 pg/L. The
detection limit for Mirex is 0.050 pg/L
and for 2,3,7,8-TCDD) is 9.52
picograms/L.

The performance goal for the remedy
is containment of contaminated
groundwater. EPA utilized multiple
lines of evidence to determine that site
related contamination is being
hydraulically contained. These multiple
lines of evidence include:
Potentiometric surface maps for the
eight monitored flow zones;
groundwater quality data; groundwater
flow budget and particle tracking
analysis using a numerical groundwater
flow model; vertical hydraulic gradient
data; historical groundwater quality
trends from the NAPL Performance
Monitoring Wells; groundwater relative
age dating based on sulfate
concentrations; and, comparison of the
chemistry of the seeps in the Niagara
River gorge to the chemistry of the
bedrock groundwater.

Following all these lines of evidence,
EPA concluded that the performance
objectives of the remedy were
maintained throughout the year. Based
upon these results, the EDD remedy
selected for the Site is deemed to be
effective in protecting human health
and the environment. Groundwater
monitoring continues to demonstrate
that hydraulic containment is being
achieved at the Site. The results of the
groundwater monitoring are presented
in the Site annual reports which
document containment.

Although cleanup levels were not
developed for Bloody Run, post
excavation sampling indicated that
contaminants were remediated to
concentrations below 1 microgram per
kilogram (pg/kg) for TCDD and 25
milligram per kilogram (mg/kg) for
Arochlor 1248. The excavated area was
backfilled with clean soil and covered
in riprap, further reducing exposure.

Operation and Maintenance

OCC and CRA prepared the Hyde Park
Collection and APL Treatment System
Operation and Maintenance Manual
(O&M Manual) in December 2003,
which was approved by EPA and
NYSDEC. The O&M Manual was
subsequently revised and incorporated
into the Performance Monitoring Plan in
2006.

The treatment system treats more than
fifty million gallons of water each year
and is monitored on a daily, weekly and

quarterly basis to ensure compliance
with the discharge requirements. There
are nine locations in the system where
water samples are collected to monitor
system performance. The carbon beds at
the Treatment Facility are routinely
changed and regenerated. The sacrificial
carbon beds, which cannot be
regenerated, must also be changed and
disposed.

OCC must perform extensive well and
pump maintenance, as NAPL often fouls
wells and pumps. Annual inspections of
the monitoring wells are conducted to
ensure that the casings and caps are in
good condition.

Five-Year Review

Hazardous substances remain at the
Site above levels that would allow for
unlimited use with unrestricted
exposure. Pursuant to Section 121(c) of
CERCLA, EPA reviews site remedies
where such hazardous substances,
pollutants, or contaminants remain no
less often than every five years after the
initiation of a remedy at a site.

Three Five-Year Reviews have been
completed at this Site. The fourth Five-
Year Review, completed in September
2011, concluded that the remedy is
functioning as intended by the Site’s
decision documents. There have been
no changes in the physical conditions of
the Site that would affect the
protectiveness of the remedy. The
hydraulic containment stipulated in the
EDD and RRT has been achieved. There
have been no changes in the toxicity
factors for the contaminants of concern
and there has been no change to the
standardized risk assessment
methodology that could affect the
protectiveness of the remedy. There is
no other information that calls into
question the protectiveness of the
remedy. The next Five-Year Review is
scheduled to be completed before
September 2016.

Community Involvement

Public participation activities for this
Site have been satisfied as required in
CERCLA Section 113(k), 42 U.S.C.
9613(k), and Section 117, 42 U.S.C.
9617. EPA held numerous public
meetings through the remedy selection
process and subsequent implementation
of remedial activities by OCC. All other
documents and information which EPA
relied on or considered in
recommending this deletion are
available for the public to review at the
information repositories.

Determination That the Site Meets the
Criteria for Deletion in the NCP

All of the completion requirements
for this Site have been met, as described

in the August 2012 Final Close-Out
Report. The State of New York, in a July
29, 2008 letter, concurred with the
proposed deletion of this Site from the
NPL.

The NCP specifies that EPA may
delete a site from the NPL if “all
appropriate Fund-financed response
under CERCLA has been implemented,
and no further response action by
responsible parties is appropriate.” 40
CFR 300.425(e)(1)(ii). EPA, with the
concurrence of the State of New York,
through NYSDEGC, believes that this
criterion for deletion has been met
because landfill cap has decreased
leachate generation and as a result,
NAPL mobility has decreased. In
addition, overburden and bedrock
hydraulic containment is effective in
containing both NAPL and APL plumes
within the TI zone documented in the
2011 ESD and prevent contaminants
from seeping into the Niagara River.
Finally, ICs prevent disturbance of the
landfill cap and consumption of
contaminated groundwater.
Consequently, EPA is deleting this Site
from the NPL. Documents supporting
this action are available in the Site files.

V. Deletion Action

The EPA, with concurrence of the
State of New York through the
Department of Environmental
Conservation, has determined that all
appropriate response actions under
CERCLA, other than operation,
maintenance, monitoring and Five-Year
Reviews have been completed.
Therefore, EPA is deleting the Site from
the NPL.

Because EPA considers this action to
be noncontroversial and routine, EPA is
taking it without prior publication. This
action will be effective on September
30, 2012 unless EPA receives adverse
comments by September 19, 2012. If
adverse comments are received within
the 30-day public comment period, EPA
will publish a timely withdrawal of this
direct final notice of deletion before the
effective date of the deletion, and it will
not take effect. EPA will prepare a
response to comments and continue
with the deletion process on the basis of
the notice of intent to delete and the
comments already received. There will
be no additional opportunity to
comment.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.
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Dated: August 9, 2012.

Judith A. Enck,

Regional Administrator, EPA, Region 2.
For the reasons set out in this

document, 40 CFR part 300 is amended
as follows:

PART 300—[AMENDED]

m 1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp., p. 351; E.O. 12580, 52 FR 2923;
3 CFR, 1987 Comp., p. 193.

m 2. Table 1 of Appendix B to part 300

is amended by removing ‘“‘Hooker (Hyde
Park)”, “Niagara Falls ” under NY.

[FR Doc. 2012-20267 Filed 8-17-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[EPA-HQ-SFUND-2005-0011; FRL 9717-3]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List: Deletion
of the W.R. Grace & Co., Inc./Wayne
Interim Storage (USDOE) Superfund
Site

AGENCY: Environmental Protection
Agency.

ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) Region II is publishing a
direct final Notice of Deletion of the
W.R. Grace & Co., Inc./Wayne Interim
Storage (USDOE) Superfund Site (the
Site), located at 868 Black Oak Ridge
Road, Wayne Township, NJ 07470, from
the National Priorities List (NPL). The
NPL, promulgated pursuant to section
105 of the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA) of 1980, as amended, is an
appendix of the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP). This direct
final deletion is being published by EPA
with the concurrence of the State of
New Jersey, through the Department of
Environmental Protection, because EPA
has determined that all appropriate
response actions under CERCLA, have
been completed. However, this deletion
does not preclude future actions under
Superfund.

DATES: This direct final deletion is
effective on September 30, 2012, unless
EPA receives adverse comments by
September 19, 2012. If adverse

comments are received, EPA will
publish a timely withdrawal of the
direct final deletion in the Federal
Register informing the public that the
deletion will not take effect.
ADDRESSES: Submit your comments,
identified by Docket ID no. EPA-HQ-
SFUND-2005-0011, by one of the
following methods:

e http://www.regulations.gov. Follow
on-line instructions for submitting
comments.

e Email: ingrisano.paul@epa.gov.

e Fax:212-637-3256.

e Mail: Paul G. Ingrisano, Project
Manager, Federal Facilities Section,
Emergency & Remedial Response
Division, U.S. EPA, Region II, 290
Broadway, 18th floor, New York, NY
10007-1866.

e Hand Delivery: U.S. EPA Superfund
Records Center, Region II, 290
Broadway, 18th floor, New York, NY
10007-1866. Such deliveries are only
accepted during the Docket’s normal
hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-SFUND-2005—
0011. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://www.
regulations.gov, including any personal
information provided, unless the
comment includes information claimed
to be Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute. Do
not submit information that you
consider to be CBI or otherwise
protected through http://www.
regulations.gov or email. The http://
www.regulations.gov Web site is an
“anonymous access”’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through http://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the http://www.regulations.
gov index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statue.
Certain other material, such as
copyrighted material, will be publicly
available only in the hard copy. Publicly
available docket materials are available
either electronically in http://www.
regulations.gov or in hard copy at:

U.S. EPA Superfund Records Center,
Region II, 290 Broadway, 18th floor,
New York, NY 10007-1866. Business
hours: 9 a.m. to 5 p.m., Monday
through Friday. Phone 212—637-4308.

Wayne Public Library, 461 Valley Road,
Wayne, NJ 07470. Business hours: 9
a.m. to 9 p.m., Monday through
Thursday; 9 a.m. to 5:30 p.m., Friday;
10 a.m. to 5 p.m., Saturday; closed
Sunday, June through August; 1 p.m.
to 5 p.m., September through May.
Phone 973-694-4272.

FOR FURTHER INFORMATION CONTACT: Paul

G. Ingrisano, Project Manager, U.S. EPA,

Region I, 18th Floor, 290 Broadway,

New York, NY 10007-1866, 212—-637—

4337, email: ingrisano.paul@epa.gov.

SUPPLEMENTARY INFORMATION:
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I. Introduction

II. NPL Deletion Criteria
III. Deletion Procedures
IV. Basis for Site Deletion
V. Deletion Action

I. Introduction

EPA Region II is publishing this direct
final Notice of Deletion of the Site, from
the NPL The NPL constitutes Appendix
B of 40 CFR part 300, which is the NCP,
which EPA promulgated pursuant to
section 105 of CERCLA, as amended.
EPA maintains the NPL as the list of
sites that appear to present a significant
risk to public health, welfare, or the
environment. Sites on the NPL may be
the subject of remedial actions financed
by the Hazardous Substance Superfund
(Fund). As described in 300.425(e)(3) of
the NCP, sites deleted from the NPL
remain eligible for Fund-financed
remedial actions if future conditions
warrant such actions.

Because EPA considers this action to
be noncontroversial and routine, this
action will be effective on September
30, 2012, unless EPA receives adverse
comments by September 19, 2012.
Along with this direct final Notice of
Deletion, EPA is co-publishing a Notice
of Intent To Delete in the “Proposed
Rules” section of the Federal Register.
If adverse comments are received within
the 30-day public comment period on
this deletion action, EPA will publish a


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:ingrisano.paul@epa.gov
mailto:ingrisano.paul@epa.gov

Federal Register/Vol. 77, No. 161/Monday, August 20, 2012/Rules and Regulations

50045

timely withdrawal of this direct final
Notice of Deletion before the effective
date of the deletion, and the deletion
will not take effect. EPA will, as
appropriate, prepare a response to
comments and continue with the
deletion process on the basis of the
Notice of Intent To Delete and the
comments already received. There will
be no additional opportunity to
comment.

Section II of this document explains
the criteria for deleting sites from the
NPL. Section III discusses procedures
that EPA is using for this action. Section
IV discusses the Site and demonstrates
how it meets the deletion criteria.
Section V discusses EPA’s action to
delete the Site from the NPL unless
adverse comments are received during
the public comment period.

II. NPL Deletion Criteria

The NCP establishes the criteria that
EPA uses to delete sites from the NPL.
In accordance with 40 CFR 300.425(e),
sites may be deleted from the NPL
where no further response is
appropriate. In making such a
determination pursuant to 40 CFR
300.425(e), EPA will consider, in
consultation with the state, whether any
of the following criteria have been met:

i. Responsible parties or other persons
have implemented all appropriate
response actions required;

ii. All appropriate Fund-financed
response under CERCLA has been
implemented, and no further response
action by responsible parties is
appropriate; or

iii. The remedial investigation has
shown that the release poses no
significant threat to public health or the
environment and, therefore, the taking
of remedial measures is not appropriate.

II1. Deletion Procedures

The following procedures apply to
deletion of the Site:

(1) EPA consulted with the State of
New Jersey prior to developing this
direct final Notice of Deletion and the
Notice of Intent to Delete co-published
today in the “Proposed Rules” section
of the Federal Register.

(2) EPA has provided the State 30
working days for review of this notice
and the parallel Notice of Intent to
Delete prior to their publication today,
and the state, through the Department of
Environmental Protection, has
concurred on the deletion of the Site
from the NPL.

(3) Concurrently with the publication
of this direct final Notice of Deletion, a
notice of the availability of the parallel
Notice of Intent to Delete is being
published in a major local newspaper,

The North Jersey Herald & News. The
newspaper notice announces the 30-day
public comment period concerning the
Notice of Intent to Delete the Site from
the NPL.

(4) The EPA placed copies of
documents supporting the proposed
deletion in the deletion docket and
made these items available for public
inspection and copying at the Site
information repositories identified
above.

(5) If adverse comments are received
within the 30-day public comment
period on this deletion action, EPA will
publish a timely notice of withdrawal of
this direct final Notice of Deletion
before its effective date and will prepare
a response to comments and continue
with the deletion process on the basis of
the Notice of Intent to Delete and the
comments already received.

Deletion of a site from the NPL does
not itself create, alter, or revoke any
individual’s rights or obligations.
Deletion of a site from the NPL does not
in any way alter EPA’s right to take
enforcement actions, as appropriate.
The NPL is designed primarily for
informational purposes and to assist
EPA management. Section 300.425(e)(3)
of the NCP states that the deletion of a
site from the NPL does not preclude
eligibility for future response actions,
should future conditions warrant such
actions.

IV. Basis for Site Deletion

The following information provides
EPA’s rationale for deleting the W.R
Grace & Co., Inc./Wayne Interim Storage
(USDOE) Superfund Site (the Site) from
the NPL:

Site Background and History

The Site is approximately 6.5 acres
located at 868 Black Oak Ridge Road at
the intersection with Pompton Plains
Cross Road in Wayne Township, Passaic
County, New Jersey. The Vicinity
Properties (VPs) are commercial and
residential areas, and a Township Park,
all located within one-half mile to the
west and west-southwest of the Site
which were affected by contaminant
migration from the Site along Sheffield
Brook, which flows downstream to the
Pompton River. The Site is in a highly
developed area of northern New Jersey,
approximately 20 miles north-northwest
of Newark, New Jersey. The Site
CERCLIS ID Number is NJ1891837980.

From 1948 through 1957, Rare Earths,
Inc. processed monazite sand at the Site
to extract thorium and rare earth metals.
The Davison Chemical Division of W.R.
Grace acquired the Site in 1957 and
processing activities continued until
July 1971. After processing ceased in

1971, the facility was licensed by the
Atomic Energy Commission (AEC) for
storage only. In 1974, W.R. Grace
partially decontaminated the Site. Some
buildings were razed and the rubble and
processing equipment were buried on
the property.

In 1974, the Nuclear Regulatory
Commission (NRC) assumed licensing
responsibilities formerly held by the
AEC. In 1975, the storage license for
radioactive materials was terminated by
the NRC following Site
decommissioning and the Site was
released without radiological restriction;
the only stipulation was that the
property deed state that radioactive
materials were buried on the property.

In 1981, as part of the review of
formerly licensed facilities, the NRC
measured direct radiation levels and
radionuclide concentrations in soil on
the Site. Elevated survey measurements
were noted, indicating the Site was
contaminated with radium (Ra)-226,
thorium (Th)-232, and uranium (U)-238,
and associated daughter products. The
chemical contaminants of concern
(COCQ) are antimony, arsenic, chromium,
lead, mercury, molybdenum, and
thallium.

In July 1983, the U.S. Department of
Energy (USDOE) was authorized by the
Energy and Water Development
Appropriations Act of 1984 to conduct
a decontamination research and
development project at the Site. From
1984 to October 1997, the USDOE
managed the Site under the Formerly
Utilized Sites Remedial Action Program
(FUSRAP). The Site was proposed to the
NPL on September 8, 1983, (48 FR
40674). The Site was included on the
NPL on September 21, 1984 (49 FR
37070). In September 1985, ownership
of the Site transferred from W.R. Grace
& Co. to the U.S. Government.

In July 1990, the USDOE signed a
Federal Facility Agreement (FFA) that
established cleanup responsibilities
under CERCLA. The FFA was signed by
the EPA in September 1990.

In October 1997, Congress transferred
administration and execution of the
FUSRAP program from the USDOE to
the U.S. Army Corps of Engineers
(USACE) in the Energy and Water
Development Appropriations Act of
1998. In March 1998, the original
USDOE/EPA Site FFA was renegotiated
between EPA and the USACE.

Between 1985 and 1987, the USDOE
conducted removal actions to remove
contaminated material from some of the
off-site VP locations in the vicinity of
the Site. The adjacent VPs had received
contaminants during historical W.R.
Grace processing operations, which
required remediation. Excavated soils
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and debris were stored at the Site where
the historic thorium processing
operations occurred because no disposal
facilities were available which were
licensed or permitted to accept
radiological wastes at the time. These
actions were outlined in the Action
Description Memorandum, Proposed FY
1984 Remedial Actions at Wayne, New
Jersey (1984).

During 1993, removal actions at the
remaining Site VPs were conducted
under the Engineering Evaluation/Cost
Analysis (EE/CA) for the Proposed
Removal of Contaminated Materials
from Vicinity Properties at the Wayne
Site (1993). The majority of the waste
from the 1993 cleanup actions was
shipped directly to a commercial
disposal facility. A small amount of
contaminated soil from the 1993
cleanup actions was added to the
interim storage pile at the Site due to
off-site waste disposal constraints in
effect at the time.

For the VPs surrounding the Site, the
USDOE implemented residual
contamination guidelines governing the
release of formerly contaminated
property for unrestricted use. The DOE
Guidelines for Residual Radioactivity at
FUSRAP and Remote SPMP Sites
(1985), provided the following
guidelines:

e External gamma radiation levels on
a site released for unrestricted use to not
exceed 20 microRems/hour above the
ground surface;

e Maximum permissible
concentration of Ra-226 and Th-232 in
soil above background levels averaged
over 100 cubic meters; 5 picoCuries/
gram (pCi/g) averaged over the first 15
centimeters (cm) of soil at the surface;
15 pCi/g when averaged over 15-cm
thick soil layers more than 15 cm below
the surface (i.e., for sub-surface soils at
depths greater than 15 cm); and,

e Maximum permissible
concentration of U-238 in soil; 150 pCi/
g above background.

The guidelines were derived using
conservative assumptions protective of
human health and the environment. The
USDOE applied the surface and
subsurface soil criteria when evaluating
the effectiveness of the removal actions.
The USDOE implemented the
guidelines on the basis of compatibility
with the criteria used for the same
purpose by the EPA. No further removal
was conducted when sampling data
demonstrated that the residual
contamination guidelines for soil were
met for that property.

The USDOE revised the guidelines in
the early 1990’s by the application of
the As Low As Reasonably Achievable
(ALARA) principle. In applying the

principle of reducing exposure to levels
ALARA, the USDOE established
cleanup goals for properties of 5 pCi/g,
regardless of depth of contamination.
These guidelines applied to Th-232 and
Ra-226 concentrations; however, they
were not applicable to naturally
occurring background radioactivity in
soils near the Site.

In 1997, when disposal facilities
which were licensed or permitted to
accept radiological wastes came online,
the approximately 38,500-cubic yard
interim storage pile was removed by the
USDOE and shipped off-site for
disposal.

Approximately 41,500 cubic yards of
buried contaminated materials within
the footprint of the former interim
storage pile were removed and shipped
off-site for disposal by the USACE under
a separate CERCLA removal action that
began in 1998. This action is
documented in the Engineering
Evaluation/Cost Analysis for the
Removal of Subsurface Materials at the
Wayne Site (1998).

Remedial Investigation and Feasibility
Study

The Site was addressed through a
Remedial Investigation/Feasibility
Study (RI/FS) process which evaluated
the conditions at the Site, the need for
remedial action, and the possible
cleanup alternatives. In late 1989, the
USDOE began an intensive study of the
remaining contamination at and around
the Site. The field work was completed
in December 1991. Historical data and
the results documented in the RI Report
(1993) delineated the nature and extent
for contamination. The Baseline Risk
Assessment (BRA) evaluated potential
health and ecological risks if no
remedial action was taken at the Site.
The BRA determined that remedial
action was warranted because of the
potential for cancer risks above the
upper risk threshold of 10~4 identified
by EPA as protective to occur if existing
institutional controls are not maintained
in the future. The main exposure
pathway of concern was direct contact
with radiologically contaminated soils
remaining at the Site.

The FS Report (1999) evaluated the
alternatives for remedial action at the
Site. The evaluation of a range of
remedial actions for the Site was based
upon the risk assessment presented in
the FS. The overall strategy was to
address the radioactively contaminated
wastes which had been disposed at the
Site. The FS evaluated technologies that
were appropriate for the media of
concern, developed and screened
alternatives capable of addressing the
contaminated media, and evaluated in

detail a subset of the developed
alternatives using evaluation criteria
specified under CERCLA.

Selected Remedy

In May 2000, the EPA and the USACE
issued a Record of Decision (ROD)
identifying the selected remedy to
address the remaining radioactive
wastes, chemical waste, operations
building demolition, and groundwater
at the Site. The Remedial Action
Obijectives specified in the ROD were:

¢ To eliminate or minimize the
potential for humans to ingest, come
into dermal contact with, or inhale
particulates of radioactive constituents,
or to be exposed to external gamma
radiation to achieve the level of
protection required by the NCP (104 to
106 risk range) and meet the
substantive requirements of 10 CFR part
20, subpart E.

e To reduce chemical COC levels in
impacted media to levels that would be
protective based on site-specific risk
and groundwater impact evaluations.

e To return impacted groundwater to
conditions consistent with groundwater
applicable or relevant and appropriate
requirements (ARARs).

e To protect the integrity of the clay
layer in order to ensure protection of the
lower groundwater aquifer.

¢ To reduce potential exposure to
radium and thorium in soil to levels that
would be protective for the intended
land use as established by site-specific
risk analysis.

e To reduce exposure to uranium to
levels that would be protective for the
intended land use.

e To eliminate or minimize toxicity,
mobility, and/or volume of impacted
soils.

¢ To eliminate or minimize the
potential migration of contaminants into
stream and storm drain sediments by
surface water runoff, or by infiltration or
percolation that would result in
contamination of the groundwater.

e To comply with chemical and
action-specific ARARs.

¢ To prevent exposures from
radioactivity in buildings and structures
greater than the guideline limits.

e To access and address the
contaminated soils beneath the
building.

e To eliminate or minimize potential
exposure to external gamma radiation.

e To eliminate or minimize toxicity
or mobility, and/or volume of
contaminants.

The major components of the selected
remedy and remedial actions performed
at the Site are summarized below:

e Excavation and disposal of the
remaining contaminated subsurface
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materials to an average concentration of
5 pCi/g of Ra-226 and Th-232 combined,
above naturally occurring background
concentrations at the Site, and an
average concentration of 100 pGi/g of
total uranium above naturally occurring
background, as determined by surveys
consistent with the Multi-Agency
Radiation Survey and Site Investigation
Manual (MARSSIM) (2000).

e Excavation and disposal of
chemically contaminated soils above
levels calculated to be protective of
groundwater or above levels protective
for unrestricted uses of the property
(with regard to chemicals of concern) as
specified in the ROD.

¢ Decontamination and demolition of
the site operations building on the Site,
removal and off-site disposal of
demolition debris, and removal and off-
site disposal of contaminated materials
under this building.

¢ Removal and treatment of
groundwater encountered during
excavation to meet the pretreatment
discharge standards of the receiving
Publicly Owned Treatment Works prior
to release.

e Implementation of a five-year
groundwater monitoring program to
establish groundwater quality after
contaminated soil has been removed.

e Maintenance of the integrity of the
subsurface clay layer that acts as a
hydraulic barrier protecting the lower
aquifer at the Site.

e Site restoration activities that will
allow for beneficial unrestricted use in
the future.

Remedial Actions

Wayne Interim Storage Site (The Site)

Under the May 2000 ROD, an
additional 55,410 cubic yards of
contaminated material and building
debris were excavated and disposed of
at an off-site licensed disposal facility.
The elements of the remedial
construction activities and construction
quality assurance and quality control
(QC) are detailed in the Post Remedial
Action Report Wayne Interim Storage
Site (PRAR) (2004). The USACE
managed and supervised all
construction activities to ensure
compliance with the remedial design,
work plans, and construction
specifications. The EPA provided
oversight of the cleanup actions.

Vicinity Properties

Following the remedial actions at the
Site, the USACE reviewed the cleanup
actions previously taken by the USDOE
at the VPs. The review consisted of
comparing the USDOE radiological
screening and sampling data from the

VPs and the unrestricted use criteria
applied by the USDOE to the cleanup
values established in the ROD, and as
appropriate, the State of New Jersey
Administrative Code.

A Technical Memorandum
documented the evaluation of the VPs
and specifically identified and listed
each property previously remediated by
the USDOE. On the basis of this paper
review, the USACE conducted
additional subsurface soil sampling at
four VPs in May and June 2003.
Following the review and sampling, the
USACE determined that prior USDOE
actions were sufficient to meet the ROD
cleanup criteria at all VPs, with the
exception of the Wayne Township
(Sheffield) Park and a small right-of-way
(ROW) area adjacent to the Pompton
Plains Cross Road.

The USACE conducted additional
excavation and off-site disposal of
contaminated residual soils in July and
August 2003 at the Wayne Township
(Sheffield) Park and the road ROW
property consistent with the cleanup
levels documented in the ROD. These
actions were documented in an
Explanation of Significant Differences
(ESD) (2003). Final Status Surveys
performed in compliance with
MARSSIM demonstrated that ROD
cleanup levels were achieved for
radiological and chemical constituents
of concern. Approximately 2,300 cubic
yards of additional soil were excavated
from these two VPs.

The elements of the remedial
construction activities including
construction QC requirements, the
USACE inspections, post-excavation
final status surveys, and final as-built
drawings, are described in the Post
Remedial Action Report Wayne Interim
Storage Site Vicinity Properties Wayne
Township (Sheffield) Park (2008) and
Post Remedial Action Report Wayne
Interim Storage Site Vicinity Properties
Pompton Plains Crossroad Right-of-Way
Property (2008). The USACE managed
and supervised all construction
activities at the VPs to ensure
compliance with the remedial action
work plans and construction
specifications. The EPA provided
oversight of the cleanup actions.

Transfer of the real property at 868
Black Oak Ridge Road, Wayne
Township, New Jersey from the U.S.
Government to the Township of Wayne
was completed in 2006.

Inaccessible Soils

After the remediation of the Site,
documented in the PRAR, it became
necessary to examine the then-current
status of a section of Black Oak Ridge
Road and Pompton Plains Cross Road

that is adjacent to the Site. In August
2004, a characterization survey of this
roadway was performed and the results
showed areas of subsurface
contamination remained along certain
roadway and utility features. These
findings were also documented in the
EPA Five-Year Review, indicating that
this area would need to be addressed in
the future.

The previously inaccessible soils in
this area were made accessible and
addressed in 2009 and 2010. During the
2009 remediation at the Black Oak
Ridge Road, a total of 13 intermodal
containers were filled with 475,000
pounds (237 tons) of contaminated soil
and disposed of at U.S. Ecology in
Grandview, Idaho (USEI). During the
2010 remediation, 43 containment sacks
containing 447,550 pounds (224 tons) of
contaminated soil, pipe, and debris
were disposed of at USEIL

For radiologically-contaminated soil
below the Black Oak Ridge Road
roadway, the selected remedy in the
ROD, complete excavation and off-site
disposal, was applied. All regions of
contamination in previously
inaccessible soils under the Black Oak
Ridge Road have been completely
remediated. The analytical data
presented in the Construction Close-Out
Report for Roadways and Inaccessible
Soils (2011) demonstrate compliance
with the unrestricted use cleanup
criteria as set forth in the ROD.

Groundwater Monitoring

A Long-Term Groundwater
Monitoring Program was implemented
to monitor groundwater quality at the
Site within the unconfined and
confined aquifers for a period of five
years from the conclusion of remedial
activities. Criteria in the ROD were used
to evaluate radioactive and chemical
constituent results. A total of 21 wells
were monitored from 2002 until 2006 in
accordance with the Wayne Interim
Storage Site Long-Term Groundwater
Monitoring Plan Addendum for USACE
In-House Sampling (2003).

Over the course of the five-year
monitoring period, a few results did
exceed ROD and other criteria, but did
not impact the conclusion that all
groundwater criteria in the ROD had
been met. Arsenic was detected in one
well in excess of the ROD criteria, but
did not exceed the EPA maximum
contaminant level. This well was in a
confined aquifer located up-gradient of
all former disposal areas and was
considered representative of background
conditions. Chromium was detected
above the ROD criteria in one
monitoring well during the May 2006
sampling event. The elevated result was
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found in a well that was in a confined
aquifer located up-gradient of all former
disposal areas. The well was considered
to be representative of background
conditions. The source of the elevated
reading was attributed to chromium
leaching into the well water column
from the stainless steel well casing and
screen. Previously, an on-site stainless
steel well demonstrated similar elevated
chromium results and was replaced by
a polyvinyl chloride (PVC) well. The
PVC-cased well demonstrated true
groundwater chromium much less than
the ROD criteria.

Following the March 2006 sampling
event, the USACE determined that all
monitoring requirements set forth in the
ROD had been met. The Five-Year
Review Report completed by EPA in
September 2008 stated that the
groundwater monitoring program
requirements, as established in the ROD,
had been met. The 21 monitoring wells
were abandoned in September 2011 in
accordance with New Jersey Department
of Environmental Protection (NJDEP)
regulations, specifically Well
Construction and Maintenance; Sealing
of Abandoned Wells, N.J.A.C. 7:9D.

Cleanup Goals

The cleanup levels for contaminated
soils and groundwater at the Site and
VPs are listed in Table 1, of the Final
Close-Out Report for the W.R. Grace and
Co./Wayne Interim Storage Site (2012).
Attainment of these levels will allow for
unrestricted use and unlimited exposure
of the properties, as demonstrated in the
risk assessment.

Post remedial action sampling was
conducted following excavation at the
Site property and VPs including the
Wayne Township (Sheffield) Park, a
small ROW area adjacent to the
Pompton Plains Cross Road, and a
section of Black Oak Ridge Road. Access
was obtained to all properties and soil
was excavated. Post excavation
sampling indicated all cleanup levels
for these soils had been met.

After five years of groundwater
monitoring, the USACE determined that
all monitoring requirements set forth in
the ROD had been met. This was stated
in the 2008 Five-Year Review Report.

Operation and Maintenance

No ongoing monitoring or
maintenance is required by the U.S.
Government at the Site. The
remediation of previously inaccessible
soils in 2009 and 2010 allowed for the
Site to be closed with no land use
controls to monitor.

Five-Year Review

The EPA published a Five-Year
Review Report for the Site in September
2008. The assessment of this five-year
review was that the selected remedy
was functioning as intended by the
decision documents and was protective
of human health and the environment in
the short-term.

The Issues, Recommendations, and
Follow-Up Actions and Protectiveness
Statement of the Five-Year Review
Report both state that “the implemented
remedy has left all groundwater and
soils suitable for use without restriction,
except for two suspected sub-soil areas
which are currently not accessible.” The
areas in question were located beneath
a roadway to which the USACE could
not gain access for characterization and
remediation. The Five-Year Review
Report went on to explain that there
were no current risks for either
groundwater or soils and none were
expected, as long as access controls for
the inaccessible areas were maintained,
resulting in the likely need for a deed
restriction on the areas. However, funds
made available through the American
Reinvestment and Recovery Act of 2009
allowed the USACE to work with
Passaic County and remediate the areas
consistent with the selected remedy in
the ROD and ESD. This remediation is
documented in the Construction Close-
Out Report for Roadways and
Inaccessible Soils (2011).

The remediation of previously
inaccessible soils under the roadway
allowed for the Site to be released for
unrestricted use with no need for
further Five-Year Reviews.

Community Involvement

Public participation activities for this
Site have been satisfied as required in
CERCLA sections 113(k) and 117, 42
U.S.C. 9613(k) and 9617. Throughout
the removal and remedial process, EPA
and the NJDEP have kept the public
informed of the activities being
conducted at the Site by way of public
meetings, progress fact sheets, and the
announcement through local newspaper
advertisements on the availability of
documents such as the RI/FS, Risk
Assessment, ROD, Proposed Plan and
the Five-Year Review Report.

Determination That the Site Meets the
Criteria for Deletion in the NCP

The Site meets all site completion
requirements as specified in the OSWER
Directive 9320.2—-22, Close-Out
Procedures for National Priorities List
Sites. All remedial activities at the Site
are complete and the implemented
remedy achieves the degree of cleanup

specified in the ROD and ESD, for all
pathways of exposure. Therefore, EPA
has determined that no further response
action is necessary at the Site to protect
human health and the environment.

V. Deletion Action

The EPA, with concurrence of the
State of New Jersey, through the
Department of Environmental
Protection, dated on June 22, 2012, has
determined that all appropriate
response actions under CERCLA have
been completed. Therefore, EPA is
deleting the Site from the NPL.

Because EPA considers this action to
be noncontroversial and routine, EPA is
taking it without prior publication. This
action will be effective on September
30, 2012, unless EPA receives adverse
comments by September 19, 2012. If
adverse comments are received within
the 30-day public comment period, EPA
will publish a timely withdrawal of this
direct final notice of deletion before the
effective date of the deletion, and it will
not take effect. EPA will prepare a
response to comments and continue
with the deletion process on the basis of
the notice of intent to delete and the
comments already received. There will
be no additional opportunity to
comment.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: August 2, 2012.
Judith A. Enck,
Regional Administrator, Region II.

For the reasons set out in this
document, 40 CFR part 300 is amended
as follows:

PART 300—[AMENDED]

m 1. The authority citation for Part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp., p. 351; E.O. 12580, 52 FR 2923;
3 CFR, 1987 Comp., p. 193.

m 2. Table 2 of Appendix B to Part 300
is amended by removing “W. R. Grace
& Co., Inc./Wayne Interim Storage
(USDOE)”, “Wayne Township” under
NJ.

[FR Doc. 2012—20388 Filed 8-17-12; 8:45 am]|
BILLING CODE 6560-50-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 25
[IB Docket No. 02—-10; FCC 12-79]

Procedures To Govern the Use of
Satellite Earth Stations on Board
Vessels in the 5925-6425 MHz/3700-
4200 MHz Bands and 14.0-14.5 GHz/
11.7-12.2 GHz Bands

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) modifies its C-band and
Ku-band licensing and service rules for
Earth Stations on Board Vessels (ESVs)
in order to promote greater ESV
operational flexibility without causing
harmful interference to the Fixed-
Satellite Service (FSS) operators.

DATES: Effective September 19, 2012.

FOR FURTHER INFORMATION CONTACT:
Jennifer Balatan or Howard Griboff,
Policy Division, International Bureau,
(202) 418-1460.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Second
Order on Reconsideration, adopted on
July 17, 2012, and released on July 19,
2012 (FCC 12-79). The full text of this
document is available for inspection
and copying during normal business
hours in the Commission Reference
Center, 445 12th Street SW.,
Washington, DC 20554. The document
is also available for download over the
Internet at http://transition.fcc.gov/
Daily Releases/Daily Business/2012/
db0719/FCC-12-79A1.doc. The
complete text may also be purchased
from the Commission’s copy contractor,
Best Copy and Printing, in person at 445
12th Street SW., Room CY-B402,
Washington, DC 20554, via telephone at
(202) 488-5300, via facsimile at (202)
488-5563, or via email at
Commission@bcpiweb.com.

Summary of the Second Order on
Reconsideration

On December 15, 2004, the
Commission adopted the ESV Report
and Order in IB Docket No. 02—10 (ESV
Order) (70 FR 4775-01, January 31,
2005, as amended at 40 FR 34665-01,
June 15, 2005), establishing licensing
and service rules for ESVs operating in
the 5925-6425 MHz/3700-4200 MHz
(C-band) and 14.0-14.5 GHz/11.7-12.2
GHz (Ku-band) frequencies. On July 30,
2009, the Commission adopted the
Order on Reconsideration (ESV
Reconsideration Order), (74 FR 47100—

01, September 15, 2009, as amended at
75 FR 7975-01, February 23, 2010)
which revises some of the ESV licensing
and service rules adopted in the ESV
Order. In this Second Order on
Reconsideration (Second
Reconsideration Order), the
Commission revises the ESV rules by
adopting requirements for a certain type
of ESV system: a system that operates
multiple co-frequency terminals
simultaneously, with each terminal
using a different data rate or power level
(variable power ESV system).
Specifically, the Second
Reconsideration Order adopts an
aggregate power-density rule that will
allow variable power ESV systems to
operate their individual transmitters
simultaneously while using varying off-
axis EIRP-density levels instead of
requiring each transmitter within the
system to use the same EIRP-density.
The aggregate power-density rule
requires variable power ESV systems to
operate at least one dB below the off-
axis EIRP-density limits in order to
protect the FSS from harmful
interference. In addition, the Order
requires ESV applicants seeking a
waiver of the one dB requirement to file
a report regarding their system
operations. Further, the Second
Reconsideration Order requires variable
power ESV systems to cease
transmissions if the power-density from
an individual terminal exceeds the off-
axis EIRP-density limits or the power-
density of one or more terminals causes
the aggregate power to exceed the off-
axis EIRP-density limits. The revisions
this Second Reconsideration Order
adopts for variable power ESVs should
provide greater operational flexibility
for those ESVs while continuing to
ensure that the FSS operators are
protected from harmful interference in
the C-band and Ku-band.

Final Regulatory Flexibility
Certification

The Regulatory Flexibility Act of
1980, as amended (RFA), requires that a
regulatory flexibility analysis be
prepared for notice-and-comment rule
making proceedings, unless the agency
certifies that ““the rule will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities.” The RFA
generally defines the term ‘“‘small
entity” as having the same meaning as
the terms “small business,” “small
organization,” and ‘“‘small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ““small business concern”
under the Small Business Act. A “small
business concern” is one which: (1) Is

independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the U.S. Small Business
Administration (SBA). In light of the
rules adopted in the ESV Order, we find
that there are only two categories of
licensees that would be affected by the
new rules. These categories of licensees
are Satellite Telecommunications and
Fixed-Satellite Transmit/Receive Earth
Stations. The SBA has determined that
the small business size standard for
Satellite Telecommunications is a
business that has $15 million or less in
average annual receipts. Currently there
are approximately 3,390 operational
fixed-satellite transmit/received earth
stations authorized for use in the C- and
Ku-bands. The Commission does not
request or collect annual revenue
information, and thus is unable to
estimate the number of earth stations
that would constitute a small business
under the SBA definition. Of the two
classifications of licensees, we estimate
that only 15 entities will provide ESV
service. For the reasons described
below, we certify that the policies and
rules adopted in this Second
Reconsideration Order will not have a
significant economic impact on a
substantial number of small entities.

In the ESV Order, the Commission
established licensing and service rules
for ESVs operating in the 59256425
MHz/3700-4200 MHz (C-band) and
14.0-14.5 GHz/11.7-12.2 GHz (Ku-
band) frequencies. These rules allow
ESV operations in the C- and Ku-bands,
while ensuring that ESVs protect the
fixed service (FS) and fixed-satellite
service (FSS) operators, and a limited
number of Government operations in
these bands from harmful interference.
In the Order on Reconsideration, the
Commission clarified and modified
certain ESV rules designed to protect
the FSS and the FS in the C- and Ku-
bands in order to allow greater
operational flexibility for ESVs. For
example, ESVs may operate at higher
off-axis power-density levels as long as
the ESV remains within the parameters
of the coordination agreements between
the target satellite and adjacent
satellites. In this Second
Reconsideration Order, we further
promote operational flexibility while
ensuring that the FSS are protected from
harmful interference by adopting an
aggregate power-density rule and a
cessation of emission rule for variable
power ESV systems. The Commission
does not expect a substantial number of
small entities to be directly impacted by
the rule changes adopted in this Second
Reconsideration Order. Specifically, we
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expect that fewer than ten entities will
be affected by the variable power rule
provisions adopted in this Order. In
addition, we believe these new rule
provisions will not impose a significant
economic impact on small entities and,
in fact, will benefit both large and small
entities utilizing variable power systems
by allowing greater operational
flexibility in providing ESV service.
Therefore, we certify that the
requirements adopted in this Second
Reconsideration Order will not have a
significant economic impact on a
substantial number of small entities.

Final Paperwork Reduction Act of 1995
Analysis

This Order on Reconsideration does
not contain new information collection
requirements subject to the Paperwork
Reduction Act of 1995 (PRA), Public
Law 104—13. In addition, therefore, it
does not contain any new or modified
information collection burden for small
business concerns with fewer than 25
employees, pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

Congressional Review Act

The Commission will send a copy of
this Second Order on Reconsideration to
Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

Ordering Clauses

It is ordered that, pursuant to sections
4(i), 7, 302, 303(c), 303(e), 303(f) and
303(r) of the Communications Act of
1934, as amended, 47 U.S.C. 154(i), 157,
302, 303(c), 303(e), 303(f) and 303(x),
this Second Order on Reconsideration is
adopted. Part 25 of the Commission’s
rules is amended, as specified below in
the rule revisions, effective September
19, 2012.

It is further ordered that the Petition
for Reconsideration filed by The Boeing
Company is granted in part to the extent
described above and is denied in all
other respects.

It is further ordered that the Petition
for Reconsideration filed by ViaSat, Inc.
is denied.

It is further ordered that the Final
Regulatory Flexibility Certification, as
required by section 604 of the
Regulatory Flexibility Act, is adopted.

It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Second Order on Reconsideration
including the Final Regulatory
Flexibility Certification, to the Chief

Counsel for Advocacy of the Small
Business Administration.

List of Subjects in 47 CFR Part 25
Satellites.

Federal Communications Commission.
Marlene Dortch,
Secretary.

Final Rule

For the reasons discussed above, the
Federal Communications Commission
amends 47 CFR part 25 as follows:

PART 25—SATELLITE
COMMUNICATIONS

m 1. The authority citation for Part 25
continues to read as follows:

Authority: 47 U.S.C. 701-744. Interprets or
applies Sections 4, 301, 302, 303, 307, 309
and 332 of the Communications Act, as
amended, 47 U.S.C. Sections 154, 301, 302,
303, 307, 309, 332, unless otherwise noted.

m 2. Amend § 25.221 as follows:

m a. Revise paragraph (a) introductory
text;

m b. Revise paragraphs (a)(1)(ii)
introductory text and (a)(1)(iii)
introductory text;

m c. Revise paragraph (a)(2) introductory
text;

m d. Revise paragraph (a)(2)(iii);

m e. Redesignate paragraphs (a)(3)
through (a)(12) as paragraphs (a)(4)
through (a)(13);

m f. Add new paragraph (a)(3);

m g. Revise newly redesignated
paragraph (a)(12);

m h. Revise paragraph (b) introductory
text;

m i. Revise paragraph (b)(2) introductory
text;

m j. Revise paragraph (b)(2)(iv);

m k. Redesignate paragraphs (b)(3)
through (b)(5) as paragraphs (b)(4)
through (b)(6); and

m . Add new paragraphs (b)(3) and
(b)(7).

§25.221 Blanket Licensing provisions for
Earth Stations on Vessels (ESVs) receiving
in the 3700-4200 MHz (space-to-Earth)
frequency band and transmitting in the
5925-6425 MHz (Earth-to-space) frequency
band, operating with Geostationary Satellite
Orbit (GSO) Satellites in the Fixed-Satellite
Service.

(a) The following ongoing
requirements govern all ESV licensees
and operations in the 3700-4200 MHz
(space-to-Earth) and 5925-6425 MHz
(Earth-to-space) bands transmitting to
GSO satellites in the fixed-satellite
service. ESV licensees must comply
with the requirements in paragraph
(a)(1), (a)(2) or (a)(3) of this section and
all of the requirements set forth in
paragraphs (a)(4) through (a)(13) of this

section. Paragraph (b) of this section
identifies items that must be included in
the application for ESV operations to
demonstrate that these ongoing
requirements will be met.

(1) * x %

(ii) Except for ESV systems operating
under paragraph (a)(3) of this section,
each ESV transmitter must meet one of
the following antenna pointing error

requirements:
* * * * *

(iii) Except for ESV systems operating
under paragraph (a)(3) of this section,
each ESV transmitter must meet one of
the following cessation of emission

requirements:
* * * * *

(2) The following requirements shall
apply to an ESV that uses off-axis EIRP
spectral-densities in excess of the levels
in paragraph (a)(1)(i) or (a)(3)(i) of this
section. An ESV or ESV system
operating under this paragraph (a)(2)
shall file certifications and provide a
detailed demonstration(s) as described
in paragraph (b)(2) of this section.

* * * * *

(iii) The ESV shall operate in
accordance with the off-axis EIRP
spectral-densities that the ESV supplied
to the target satellite operator in order
to obtain the certifications listed in
paragraph (b)(2) of this section. Except
for ESVs with variable power systems,
the ESV shall automatically cease
emissions within 100 milliseconds if the
ESV transmitter exceeds the off-axis
EIRP spectral-densities supplied to the
target satellite operator. For ESVs using
variable power systems, the individual
ESV transmitter shall automatically
cease or reduce emissions within 100
milliseconds if the ESV transmitter
exceeds the off-axis EIRP-density limits
supplied to the target satellite operator;
the individual transmitter must be self-
monitoring and capable of shutting itself
off; and if one or more ESV transmitters
causes the aggregate off-axis EIRP-
densities to exceed the off-axis EIRP-
density limits supplied to the target
satellite operator, then the transmitter or
transmitters shall cease or reduce
emissions within 100 milliseconds of
receiving a command from the system’s
central control and monitoring station.

(3) The following requirements shall
apply to an ESV system that uses
variable power-density control of
individual simultaneously transmitting
co-frequency ESV earth stations in the
same satellite receiving beam unless
that ESV system operates pursuant to
paragraph (a)(2) of this section. An ESV
system operating under this paragraph
(a)(3) shall provide a detailed
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demonstration as described in
paragraph (b)(3) of this section.

(i) The effective aggregate EIRP-
density from all terminals shall be at
least 1 dB below the off-axis EIRP-
density limits defined in paragraph
(a)(1)(i) of this section, with the value of
N = 1. In this context the term
“effective” means that the resultant co-
polarized and cross-polarized EIRP-
density experienced by any GSO or non-
GSO satellite shall not exceed that
produced by a single transmitter
operating 1 dB below the off-axis EIRP-
density limits defined in paragraph
(a)(1)(i) of this section. An ESV system
operating under this paragraph (a)(3)
shall provide a detailed demonstration
as described in paragraph (b)(3)(i) of this
section.

(ii) The individual ESV transmitter
shall automatically cease or reduce
emissions within 100 milliseconds if the
ESV transmitter exceeds the off-axis
EIRP-density limits specified in
paragraph (a)(3)(i) of this section. The
individual transmitter must be self-
monitoring and capable of shutting itself
off. If one or more ESV transmitters
causes the aggregate off-axis EIRP-
densities to exceed the off-axis EIRP-
density limits specified in paragraph
(a)(3)(i) of this section, then the
transmitter or transmitters shall cease or
reduce emissions within 100
milliseconds of receiving a command
from the system’s central control and

monitoring station.
* * * * *

(12) ESVs operating within 200 km
from the baseline of the United States,
or within 200 km from a U.S.-licensed
fixed service offshore installation, shall
complete coordination with potentially
affected U.S.-licensed fixed service
operators prior to operation. The
coordination method and the
interference criteria objective shall be
determined by the frequency
coordinator. The details of the
coordination shall be maintained and
available at the frequency coordinator,
and shall be filed with the Commission
electronically via the International
Bureau Filing System (http://
licensing.fcc.gov/myibfs/) to be placed
on public notice. The coordination
notifications must be filed in the form
of a statement referencing the relevant
call signs and file numbers. Operation of
each individual ESV may commence
immediately after the public notice is
released that identifies the notification
sent to the Commission. Continuance of
operation of that ESV for the duration of
the coordination term shall be
dependent upon successful completion
of the normal public notice process. If,

prior to the end of the 30-day comment
period of the public notice, any
objections are received from U.S.-
licensed fixed service operators that
have been excluded from coordination,
the ESV licensee shall immediately
cease operation of that particular station
on frequencies used by the affected
U.S.-licensed fixed service station until
the coordination dispute is resolved and
the ESV licensee informs the
Commission of the resolution.

(b) Applications for ESV operation in
the 5925-6425 MHz (Earth-to-space)
band to GSO satellites in the Fixed-
Satellite Service must include, in
addition to the particulars of operation
identified on Form 312, and associated
Schedule B, the applicable technical
demonstrations in paragraph (b)(1),
(b)(2) or (b)(3) of this section and the
documentation identified in paragraphs
(b)(4) through (b)(7) of this section.

(2) An ESV applicant proposing to
implement a transmitter under
paragraph (a)(2) of this section and
using off-axis EIRP spectral-densities in
excess of the levels in paragraph (a)(1)(i)
or (a)(3)(i) of this section shall provide
the following certifications and
demonstration(s) as exhibits to its earth
station application:

* * * * *

(iv) Except for variable power ESV
applicants, a demonstration from the
ESV operator that the ESV system is
capable of detecting and automatically
ceasing emissions within 100
milliseconds when the transmitter
exceeds the off-axis EIRP spectral-
densities supplied to the target satellite
operator. Variable power ESV applicants
shall provide a detailed showing that an
individual ESV terminal is capable of
automatically ceasing or reducing
emissions within 100 milliseconds if the
ESV transmitter exceeds the off-axis
EIRP spectral-densities supplied to the
target satellite operator; that the
individual transmitter is self-monitoring
and capable of shutting itself off; and
that one or more transmitters are
capable of automatically ceasing or
reducing emissions within 100
milliseconds of receiving the
appropriate command from the system’s
central control and monitoring station if
the aggregate off-axis EIRP spectral-
densities of the transmitter or
transmitters exceed the off-axis EIRP
spectral-densities supplied to the target
satellite operator.

(3) An ESV applicant proposing to
implement an ESV system under
paragraph (a)(3) of this section and
using variable power-density control of

individual simultaneously transmitting
co-frequency ESV earth stations in the
same satellite receiving beam shall
provide the information in paragraphs
(b)(3)(1) and (b)(3)(ii) of this section as
exhibits to its earth station application.
The International Bureau will place
these showings on Public Notice along
with the application.

(i) The ESV applicant shall provide a
detailed showing of the measures it
intends to employ to maintain the
effective aggregate EIRP-density from all
simultaneously transmitting co-
frequency terminals operating with the
same satellite transponder at least 1 dB
below the EIRP-density limits defined in
paragraph (a)(1)(i) of this section. In this
context the term “‘effective’” means that
the resultant co-polarized and cross-
polarized EIRP-density experienced by
any GSO or non-GSO satellite shall not
exceed that produced by a single ESV
transmitter operating at 1 dB below the
limits defined in paragraph (a)(1)(i) of
this section.

(ii) The ESV applicant shall provide a
detailed showing that an individual ESV
terminal is capable of automatically
ceasing or reducing emissions within
100 milliseconds if the ESV transmitter
exceeds the off-axis EIRP-density limit
specified in paragraph (a)(3)(i) of this
section and that the individual
transmitter is self-monitoring and
capable of shutting itself off. The ESV
applicant shall also provide a detailed
showing that one or more transmitters
are capable of automatically ceasing or
reducing emissions within 100
milliseconds of receiving the
appropriate command from the system’s
central control and monitoring station if
the aggregate off-axis EIRP spectral-
densities of the transmitter or
transmitters exceed the off-axis EIRP-
density limits specified in paragraph
(a)(3)(1) of this section.

(7) Except for ESV systems operating
pursuant to paragraph (a)(2) of this
section, ESV systems authorized
pursuant to this section shall be eligible
for a license that lists ALSAT as an
authorized point of communication.

m 3. Amend § 25.222 as follows:

m a. Revise paragraph (a) introductory
text;

m b. Revise paragraphs (a)(1)(ii)
introductory text and (a)(1)(iii)
introductory text;

m c. Revise paragraph (a)(2) introductory
text;

m d. Revise paragraph (a)(2)(iii);

m e. Redesignate paragraphs (a)(3)
through (a)(7) as paragraphs (a)(4)
through (a)(8);

m f. Add new paragraph (a)(3);
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m g. Revise paragraph (b) introductory
text;

m h. Revise paragraph (b)(2)
introductory text;

m i. Revise paragraph (b)(2)(iv);

m j. Redesignate paragraphs (b)(3)
through (b)(5) as paragraphs (b)(4)
through (b)(6); and

m k. Add new paragraphs (b)(3) and
(b)(?).

§25.222 Blanket Licensing provisions for
Earth Stations on Vessels (ESVs) receiving
in the 10.95-11.2 GHz (space-to-Earth),
11.45-11.7 GHz (space-to-Earth), 11.7-12.2
GHz (space-to-Earth) frequency bands and
transmitting in the 14.0-14.5 GHz (Earth-to-
space) frequency band, operating with
Geostationary Orbit (GSO) Satellites in the
Fixed-Satellite Service.

(a) The following ongoing
requirements govern all ESV licensees
and operations in the 10.95-11.2 GHz
(space-to-Earth), 11.45-11.7 GHz (space-
to-Earth), 11.7-12.2 GHz (space-to-
Earth) frequency bands and 14.0-14.5
GHz (Earth-to-space) bands transmitting
to GSO satellites in the fixed-satellite
service. ESV licensees must comply
with the requirements in paragraph
(a)(1), (a)(2) or (a)(3) of this section and
all of the requirements set forth in
paragraphs (a)(4) through (a)(8) of this
section. Paragraph (b) of this section
identifies items that must be included in
the application for ESV operations to
demonstrate that these ongoing
requirements will be met.

(1) * Kk %

(ii) Except for ESV systems operating
under paragraph (a)(3) of this section,
each ESV transmitter must meet one of
the following antenna pointing error

requirements:
* * * * *

(iii) Except for ESV systems operating
under paragraph (a)(3) of this section,
each ESV transmitter must meet one of
the following cessation of emission

requirements:
* * * * *

(2) The following requirements shall
apply to an ESV that uses off-axis EIRP
spectral-densities in excess of the levels
in paragraph (a)(1)(i) or (a)(3)(i) of this
section. An ESV or ESV system
operating under this paragraph (a)(2)
shall file certifications and provide a
detailed demonstration(s) as described
in paragraph (b)(2) of this section.

* * * * *

(iii) The ESV shall operate in
accordance with the off-axis EIRP
spectral-densities that the ESV supplied
to the target satellite operator in order
to obtain the certifications listed in
paragraph (b)(2) of this section. Except
for ESVs with variable power systems,
the ESV shall automatically cease

emissions within 100 milliseconds if the
ESV transmitter exceeds the off-axis
EIRP spectral-densities supplied to the
target satellite operator. For ESVs using
variable power systems, the individual
ESV transmitter shall automatically
cease or reduce emissions within 100
milliseconds if the ESV transmitter
exceeds the off-axis EIRP-density limits
supplied to the target satellite operator;
the individual transmitter must be self-
monitoring and capable of shutting itself
off; and if one or more ESV transmitters
causes the aggregate off-axis EIRP-
densities to exceed the off-axis EIRP-
density limits supplied to the target
satellite operator, then the transmitter or
transmitters shall cease or reduce
emissions within 100 milliseconds of
receiving a command from the system’s
central control and monitoring station.

(3) The following requirements shall
apply to an ESV system that uses
variable power-density control of
individual simultaneously transmitting
co-frequency ESV earth stations in the
same satellite receiving beam unless
that ESV system operates pursuant to
paragraph (a)(2) of this section. An ESV
system operating under this paragraph
(a)(3) shall provide a detailed
demonstration as described in
paragraph (b)(3) of this section.

(i) The effective aggregate EIRP-
density from all terminals shall be at
least 1 dB below the off-axis EIRP-
density limits defined in paragraph
(a)(1)(i) of this section, with the value of
N=1. In this context the term “effective”
means that the resultant co-polarized
and cross-polarized EIRP-density
experienced by any GSO or non-GSO
satellite shall not exceed that produced
by a single transmitter operating 1 dB
below the limits defined in paragraph
(a)(1)() of this section. An ESV system
operating under this paragraph (a)(3)
shall provide a detailed demonstration
as described in paragraph (b)(3)(i) of this
section.

(ii) The individual ESV transmitter
shall automatically cease or reduce
emissions within 100 milliseconds if the
ESV transmitter exceeds the off-axis
EIRP-density limits specified in
paragraph (a)(3)(i) of this section. The
individual transmitter must be self-
monitoring and capable of shutting itself
off. If one or more ESV transmitters
causes the aggregate off-axis EIRP-
densities to exceed the off-axis EIRP-
density limits specified in paragraph
(a)(3)(i) of this section, then the
transmitter or transmitters shall cease or
reduce emissions within 100
milliseconds of receiving a command

from the system’s central control and

monitoring station.
* * * * *

(b) Applications for ESV operation in
the 14.0-14.5 GHz (Earth-to-space) band
to GSO satellites in the fixed-satellite
service must include, in addition to the
particulars of operation identified on
Form 312, and associated Schedule B,
the applicable technical demonstrations
in paragraph (b)(1), (b)(2) or (b)(3) of this
section and the documentation
identified in paragraphs (b)(4) through
(b)(7) of this section.

* * * * *

(2) An ESV applicant proposing to
implement a transmitter under
paragraph (a)(2) of this section and
using off-axis EIRP spectral-densities in
excess of the levels in paragraph (a)(1)(i)
or (a)(3)(i) of this section shall provide
the following certifications and
demonstration(s) as exhibits to its earth

station application:
* * * * *

(iv) Except for variable power ESV
applicants, a demonstration from the
ESV operator that the ESV system is
capable of detecting and automatically
ceasing emissions within 100
milliseconds when the transmitter
exceeds the off-axis EIRP spectral-
densities supplied to the target satellite
operator. Variable power ESV applicants
shall provide a detailed showing that an
individual ESV terminal is capable of
automatically ceasing or reducing
emissions within 100 milliseconds if the
ESV transmitter exceeds the off-axis
EIRP spectral-densities supplied to the
target satellite operator; that the
individual transmitter is self-monitoring
and capable of shutting itself off; and
that one or more transmitters are
capable of automatically ceasing or
reducing emissions within 100
milliseconds of receiving the
appropriate command from the system’s
central control and monitoring station if
the aggregate off-axis EIRP spectral-
densities of the transmitter or
transmitters exceed the off-axis EIRP
spectral-densities supplied to the target
satellite operator.

(3) An ESV applicant proposing to
implement an ESV system under
paragraph (a)(3) of this section and
using variable power-density control of
individual simultaneously transmitting
co-frequency ESV earth stations in the
same satellite receiving beam shall
provide the information in paragraphs
(b)(3)(1) and (b)(3)(ii) of this section as
exhibits to its ESV application. The
International Bureau will place these
showings on Public Notice along with
the application.
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(i) The ESV applicant shall provide a
detailed showing of the measures it
intends to employ to maintain the
effective aggregate EIRP-density from all
simultaneously transmitting co-
frequency terminals operating with the
same satellite transponder at least 1 dB
below the EIRP-density limits defined in
paragraph (a)(1)(i) of this section. In this
context the term “effective” means that
the resultant co-polarized and cross-
polarized EIRP-density experienced by
any GSO or non-GSO satellite shall not
exceed that produced by a single ESV
transmitter operating at 1 dB below the
limits defined in paragraph (a)(1)(i) of
this section.

(ii) The ESV applicant shall provide a
detailed showing that an individual ESV
terminal is capable of automatically
ceasing emissions within 100
milliseconds if the ESV transmitter
exceeds the off-axis EIRP-density limit
specified in paragraph (a)(3)(i) of this
section and that the individual
transmitter is self-monitoring and
capable of shutting itself off. The ESV
applicant shall also provide a detailed
showing that one or more transmitters
are capable of automatically ceasing or
reducing emissions within 100
milliseconds of receiving the
appropriate command from the system’s
central control and monitoring station if
the aggregate off-axis EIRP spectral-
densities of the transmitter or
transmitters exceed the off-axis EIRP-
density limits specified in paragraph
(a)(3)(1) of this section.

(7) Except for ESV systems operating
pursuant to paragraph (a)(2) of this
section, ESV systems authorized
pursuant to this section shall be eligible
for a license that lists ALSAT as an
authorized point of communication.

* * * * *
[FR Doc. 2012-20202 Filed 8—17-12; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 12-1207]

Radio Broadcasting Services; Westley,
CA

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Audio Division
unreserved Channel 239A at Westley,
California for noncommercial
educational (“NCE”) use by operation of
law since none of the applications in
NCE Reserved Allotment Group No. 8
would provide the requisite level of first
and second NCE use. The window
period for filing applications for
Channel 239A at Westley, California
will not be opened at this time. Instead,
the issue of opening this allotment for
auction for commercial use will be
addressed by the Commission in a
subsequent order. Accordingly, we are
amending the FM Table of Allotments
by removing the NCE “asterisk” from
Channel 239A at Westley, California.
DATES: Effective August 20, 2012 and
applicable July 27, 2012.

FOR FURTHER INFORMATION CONTACT:
Michael Wagner, Media Bureau, (202)
418-2700 or Rolanda F. Smith, Media
Bureau, (202) 418-2700.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Letter,
released July 27, 2012. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC’s
Reference Information Center at Portals
II, CY-A257, 445 12fth Street SW.,
Washington, DC 20554. This document
may also be purchased from the
Commission’s duplicating contractors,
Best Copy and Printing, Inc., 445 12th

Street SW., Room CY-B402,
Washington, DC 20554, telephone 1—
800—378-3160 or via email www.
BCPIWEB.com. This document does not
contain proposed information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104—
13. This document is not subject to the
Congressional Review Act. Therefore,
the Commission is not required to
submit a copy of this Report and Order
to the Government Accountability
Office and Congress, pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A) because these rules are
rules of particular applicability and are
not subject to the Commission’s notice
and comment procedures.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

Federal Communications Commission.

Peter H. Doyle,
Chief, Audio Division, Media Bureau.

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336 and
339.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under California, is
amended by removing Channel *239A
and by adding Channel 239A at
Westley.

[FR Doc. 2012-19729 Filed 8—-17-12; 8:45 am]
BILLING CODE 6712-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0846; Directorate
Identifier 2012—CE-021-AD]

RIN 2120-AA64

Airworthiness Directives; Cessna
Aircraft Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Cessna Aircraft Company Models 172R
and 1728 airplanes. This proposed AD
was prompted by reports of chafed fuel
return line assemblies, which were
caused by the fuel return line assembly
rubbing against the right steering tube
assembly during full rudder pedal
actuation. This proposed AD would
require you to inspect the fuel return
line assembly for chafing; replace the
fuel return line assembly if chafing is
found; inspect the clearance between
the fuel return line assembly and both
the right steering tube assembly and the
airplane structure; and adjustment as
necessary. We are proposing this AD to
correct the unsafe condition on these
products.

DATES: We must receive comments on
this proposed AD by October 4, 2012.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5

p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Cessna
Aircraft Company, Customer service,
P.O. Box 7706, Wichita, KS 67277;
telephone: (316) 517-5800; fax: (316)
517-7271; Internet: http://
www.cessnasupport.com. You may
review copies of the referenced service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
MO 64106. For information on the
availability of this material at the FAA,
call (816) 329-4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800—647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: ]eff
Janusz, Aerospace Engineer, Wichita
Aircraft Certification Office, FAA, 1801
S. Airport Road, Room 100, Wichita,
Kansas 67209; phone: (316) 946—4148;
fax: (316) 946-4107; email:
jeff.janusz@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include ‘“Docket No. FAA—
2012-0846; Directorate Identifier 2012—
CE-021-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each

substantive verbal contact we receive
about this proposed AD.

Discussion

In January 2012, we issued AD 2012—
02-02 (77 FR 6003, February 7, 2012)
for certain Cessna Aircraft Company
(Cessna) Models 172R and 172S
airplanes. That AD required inspection
of the fuel return line assembly for
chafing; replacement of the fuel return
line assembly if chafing is found;
inspection of the clearance between the
fuel return line assembly and both the
right steering tube assembly and the
airplane structure; and adjustment as
necessary. That AD resulted from
reports of chafed fuel return line
assemblies, which were caused by the
fuel return line assembly rubbing
against the right steering tube assembly
during full rudder pedal actuation. We
issued that AD to detect and correct
chafing of the fuel return line assembly,
which could result in fuel leaking under
the floor and fuel vapors entering the
cabin. This condition could lead to fire
under the floor or in the cabin area.

We were recently notified that the
unsafe condition also applies to
airplanes with an installed engine fuel
return system modification kit.

Relevant Service Information

We reviewed Cessna Service Bulletin
SB07-28-01, Revision 1, dated
September 22, 2011. The service
information describes the following
procedures:

¢ Inspecting the fuel return line
assembly;

¢ Replacing the fuel return line
assembly if chafing is found; and

¢ Inspecting the clearance between
the fuel return line assembly and both
the right steering tube assembly and the
airplane structure, adjusting as
necessary.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
the service information described
previously, except as discussed under
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“Differences Between the Proposed AD
and the Service Information.”

This proposed AD will apply to only
the Cessna Models 172R and 172S
airplanes that have installed an engine
fuel return system modification kit.

AD 2012—-02-02 (77 FR 6003,
February 7, 2012) will remain in effect
for the airplanes without the
modification kit.

Differences Between the Proposed AD
and the Service Information

The service information permits tube
damage up to a depth of 0.0035 inch.
There is no known method to accurately
measure the thickness damage on a
tube. We propose to require replacement
of the fuel return line assembly if any
damage is found.

If no chafing is found in the
inspection of the fuel return line

assembly, the service information does
not require inspection for clearance
around the fuel return line assembly.
We propose to require you to inspect the
clearance between the fuel return line
assembly and both the right steering
tube assembly and airplane structure if
no chafing is found and if the fuel
return line assembly requires replacing.

The service information does not
specify a minimum clearance
requirement between the fuel return line
assembly and the right steering tube
assembly, only that the fuel return line
assembly does not touch either the right
steering tube assembly or the airplane
structure. We propose to require a
minimum of 0.5 inch of clearance
between the fuel return line assembly
and the right steering tube assembly and
require visible positive clearance

ESTIMATED COSTS

between the fuel return line assembly
and the airplane structure, during full
rudder pedal actuation.

The serial numbers this proposed AD
apply to are not included in the
Effectivity of the service information.
However, the procedures in the service
information for inspection and
replacement of the fuel return line
assembly are still accurate for the serial
numbers this proposed AD applies to.

The requirements of this proposed
AD, if adopted as a final rule, would
take precedence over the provisions in
the service information.

Costs of Compliance

We estimate that this proposed AD
affects 55 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspection of the fuel return line assembly | 1 work-hour x $85 per hour = $85 ........... Not applicable ........... $85 $4,675
for chafing and clearance.

We estimate the following costs to do
any necessary replacements and
adjustments that would be required

based on the results of the inspection.
We have no way of determining the

ON-CONDITION COSTS

number of aircraft that might need these
replacements:

: Cost per
Action Labor cost Parts cost product
Replacement of the fuel return line assembly and adjustment of the clearance | 1 work-hour x $85 per $123 $208

between the fuel return line assembly and both the steering tube assembly and

the airplane structure.

hour = $85.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding

the following new airworthiness
directive (AD):
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Cessna Aircraft Company: Docket No. FAA-
2012-0846; Directorate Identifier 2012—
CE-021-AD.

(a) Comments Due Date

We must receive comments by October 4,
2012.

(b) Affected ADs

None.

(c) Applicability

This AD applies to the following Cessna
Aircraft Company (Cessna) airplanes,
certificated in any category:

(1) Model 172R, serial numbers (S/N)
17280001 through 17281187, that have
incorporated Cessna Aircraft Company
Service Bulletin SB04-28-03, dated August
30, 2004, and Engine Fuel Return System,
Modification Kit MK172-28-01, dated
August 30, 2004; and

(2) Model 172S, S/N 17258001 through
17289490, that have incorporated Cessna
Aircraft Company Service Bulletin SB04-28—
03, dated August 30, 2004, and Engine Fuel
Return System, Modification Kit MK172-28—
01; dated August 30, 2004.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America

Code 2820, Aircraft Fuel Distribution System.

(e) Unsafe Condition

This AD was prompted by reports of
chafed fuel return line assemblies caused by
the fuel return line assembly rubbing against
the right steering tube assembly during full
rudder pedal actuation. We are issuing this
AD to correct the unsafe condition on these
products.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspect the Fuel Return Line Assembly

At whichever of the following that occurs
later, inspect the fuel return line assembly
(Cessna part number (P/N) 0500118-49) for
chafing following Cessna Service Bulletin
SB07-28-01, Revision 1, dated September
22, 2011.

(1) At the next annual inspection after the
effective date of this AD; or

(2) Within the next 100 hours time-in-
service (TIS) after the effective date of this
AD; or

(3) Within the next 12 calendar months
after the effective date of this AD.

(h) Replace the Fuel Line Assembly

If you find evidence of chafing of the fuel
return line assembly (Cessna P/N 0500118—
49) as a result of the inspection required by
paragraph (g) of this AD, then before further
flight, replace the fuel return line assembly
(Cessna P/N 0500118-49) following Cessna
Service Bulletin SB07-28-01, Revision 1,
dated September 22, 2011.

(i) Inspect for a Minimum Clearance
Between Certain Parts

After any inspection required by paragraph
(g) of this AD and no chafing of the fuel

return line assembly (Cessna P/N 0500118—
49) is found or after replacement of the fuel
return line assembly (Cessna P/N 0500118—
49) required by paragraph (h) of this AD,
before further flight, inspect for a minimum
clearance between the following parts
throughout the range of copilot pedal travel:

(1) A minimum clearance of 0.5 inch
between the fuel return line assembly
(Cessna P/N 0500118-49) and the right
steering tube assembly (Cessna P/N
MC0543022-2C); and

(2) Visible positive clearance between the
fuel return line assembly (Cessna P/N
0500118—49) and the airplane structure.

(j) Adjust Clearance for Fuel Return Line
Assembly

If the clearance between the fuel return
line assembly and the right steering tube
assembly and the clearance between the fuel
return line assembly and the aircraft
structure do not meet the minimums as
specified in paragraphs (i)(1) and (i)(2) of this
AD, before further flight, adjust the
clearances to meet the required minimums
following the Instructions paragraph of
Cessna Service Bulletin SB07-28-01,
Revision 1, dated September 22, 2011.

(k) Engine Fuel Return System Modification

Do not install Cessna Aircraft Company
Service Bulletin SB 04-28-03 and Engine
Fuel Return System Modification Kit MK
172-28-01, both dated August 30, 2004,
without performing the actions in this AD.

(1) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Wichita Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(m) Related Information

(1) For more information about this AD,
contact Jeff Janusz, Aerospace Engineer,
Wichita ACO, FAA, 1801 S. Airport Road,
Room 100, Wichita, Kansas 67209; phone:
(316) 946—4148; fax: (316) 946—4107; email:
jeff.janusz@faa.gov.

(2) For service information identified in
this AD, contact Cessna Aircraft Company,
Customer Service, P.O. Box 7706, Wichita,
KS 67277; telephone: (316) 517-5800; fax:
(316) 517-7271; Internet: http://
www.cessnasupport.com. You may review
copies of the referenced service information
at the FAA, Small Airplane Directorate, 901
Locust, Kansas City, MO 64106. For
information on the availability of this
material at the FAA, call (816) 329—4148.

Issued in Kansas Gity, Missouri, on August
14, 2012.

Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2012-20371 Filed 8-17-12; 8:45 am]
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION
16 CFR PART 23

Guides for the Jewelry, Precious
Metals, and Pewter Industries

AGENCY: Federal Trade Commission
(“FTC” or “Commission”).

ACTION: Notice of extension of deadline
for submission of public comments.

SUMMARY: The FTC is extending the
deadline for filing public comments on
the Guides for the Jewelry, Precious
Metals, and Pewter Industries.

DATES: Comments must be received on
or before September 28, 2012.
ADDRESSES: Interested parties may file
comments online or on paper by
following the instructions at the end of
the SUPPLEMENTARY INFORMATION section
below. Write “Jewelry Guides, 16 CFR
Part 23, Project No. G711001” on your
comment, and file your comment online
at https://ftcpublic.commentworks.com/
ftc/jewelryguidesreview by following the
instructions on the web-based form. If
you prefer to file your comment on
paper, mail or deliver your comment to
the following address: Federal Trade
Commission, Office of the Secretary,
Room H-113 (Annex O), 600
Pennsylvania Avenue NW., Washington,
DC 20580.

FOR FURTHER INFORMATION CONTACT:
Reenah L. Kim, Attorney, (202) 326—
2272, Division of Enforcement, Bureau
of Consumer Protection, Federal Trade
Commission, 600 Pennsylvania Avenue
NW., Washington, DC 20580.
SUPPLEMENTARY INFORMATION: On ]uly 2,
2012, as part of the Commission’s
systematic review of its rules and
guides, the FTC published a notice in
the Federal Register (“FRN”’) requesting
public comments on the Guides for the
Jewelry, Precious Metals, and Pewter
Industries (“Jewelry Guides” or
“Guides).? The FRN solicits comments
on the Guides’ costs and benefits, and
on whether the Commission should
repeal, amend, or retain the Guides in
their current form. The FRN also solicits
comments on several specific issues
concerning composite gemstones,
pearls, diamonds, and precious metal
alloys, as well as comments regarding

177 FR 39201 (July 2, 2012).
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any other issues or concerns relating to
the Guides. The FRN sets August 27,
2012 as the deadline for filing
comments.

A trade association representing
jewelry industry members, Jewelers
Vigilance Committee (“JVC”), requests a
32-day extension of the comment
deadline. JVC explains that the market
research companies retained to obtain
consumer perception data need
additional time to complete their tasks.
JVC further notes the FRN contains 24
separate questions, many with subparts,
covering a wide array of topics and
raising complicated issues that call for
technical submissions by metallurgical
and gemological experts, in addition to
targeted market research data. JVC states
the current deadline does not provide
sufficient time to develop comments
and supporting evidence that would
fully address the issues.

The Commission has decided to
extend the comment period to
September 28, 2012. Given the
complexity and range of issues raised in
the FRN, including the request for
consumer perception evidence, the
Commission believes that allowing
additional time for filing comments may
help facilitate the creation of a more
complete record. Moreover, this brief
extension would not harm consumers,
as the current Guides remain in effect
during the review process.

You can file a comment online or on
paper. For the Commission to consider
your comment, we must receive it on or
before September 28, 2012. Write
“Jewelry Guides, 16 CFR Part 23, Project
No. G711001” on your comment. Your
comment—including your name and
your state—will be placed on the public
record of this proceeding, including, to
the extent practicable, on the public
Commission Web site, at http://
www.ftc.gov/os/publiccomments.shtm.
As a matter of discretion, the
Commission tries to remove individuals’
home contact information from
comments before placing them on the
Commission Web site. Because your
comment will be made public, you are
solely responsible for making sure that
your comment does not include any
sensitive personal information, such as
anyone’s Social Security number, date
of birth, driver’s license number or other
state identification number or foreign
country equivalent, passport number,
financial account number, or credit or
debit card number. You are also solely
responsible for making sure that your
comment does not include any sensitive
health information, such as medical
records or other individually-
identifiable health information. In
addition, do not include any “trade

secret or any commercial or financial
information which is * * * privileged
or confidential,” as discussed in Section
6(f) of the FTC Act, 15 U.S.C. 46(f), and
FTC Rule 4.10(a)(2), 16 CFR 4.10(a)(2).
In particular, do not include
competitively sensitive information
such as costs, sales statistics,
inventories, formulas, patterns, devices,
manufacturing processes, or customer
names.

If you want the Commission to give
your comment confidential treatment,
you must file it in paper form, with a
request for confidential treatment, and
you must follow the procedure
explained in FTC Rule 4.9(c), 16 CFR
4.9(c).2 Your comment will be kept
confidential only if the FTC General
Counsel, in his or her sole discretion,
grants your request in accordance with
the law and the public interest.

Postal mail addressed to the
Commission is subject to delay due to
heightened security screening.
Accordingly, we encourage you to
submit your comments online. To make
sure that the Commission considers
your online comment, you must file it
at https://ftcpublic.commentworks.com/
ftc/jewelryguidesreview by following the
instructions on the web-based form. If
this Notice appears at http://
www.regulations.gov, you also may file
a comment through that Web site.

If you file your comment on paper,
write “Jewelry Guides, 16 CFR Part 23,
Project No. G711001” on your comment
and on the envelope, and mail or deliver
it to the following address: Federal
Trade Commission, Office of the
Secretary, Room H-113 (Annex O), 600
Pennsylvania Avenue NW., Washington,
DC 20580. If possible, submit your
paper comment to the Commission by
courier or overnight service.

Visit the Commission Web site at
http://www.ftc.gov to read this Notice
and the news release describing it. The
FTC Act and other laws that the
Commission administers permit the
collection of public comments to
consider and use in this proceeding as
appropriate. The Commission will
consider all timely and responsive
public comments that it receives on or
before September 28, 2012. You can find
more information, including routine
uses permitted by the Privacy Act, in
the Commission’s privacy policy at
http://www.ftc.gov/ftc/privacy.htm.

2In particular, the written request for confidential
treatment that accompanies the comment must
include the factual and legal basis for the request
and must identify the specific portions of the
comment to be withheld from the public record. See
FTC Rule 4.9(c), 16 CFR 4.9(c).

By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 2012-20417 Filed 8-17-12; 8:45 am]
BILLING CODE 6750-01-P

FEDERAL TRADE COMMISSION
16 CFR Part 801

Premerger Notification; Reporting and
Waiting Period Requirements

AGENCY: Federal Trade Commission.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Commission is proposing
amendments to the premerger
notification rules (‘‘the Rules”) to
provide a framework for determining
when a transaction involving the
transfer of rights to a patent in the
pharmaceutical, including biologics,
and medicine manufacturing industry
(North American Industry Classification
System Industry Group 3254)
(“pharmaceutical industry”) is
reportable under the Hart Scott Rodino
Act (“the Act” or “HSR”). The Act and
Rules require the parties to certain
mergers and acquisitions to file reports
with the Federal Trade Commission
(“the Commission’’) and the Assistant
Attorney General in charge of the
Antitrust Division of the Department of
Justice (“‘the Assistant Attorney
General”) (collectively, “the Agencies”)
and to wait a specified period of time
before consummating such transactions.
The reporting and waiting period
requirements are intended to enable
these enforcement agencies to determine
whether a proposed merger or
acquisition may violate the antitrust
laws if consummated and, when
appropriate, to seek a preliminary
injunction in federal court to prevent
consummation. This proposed
rulemaking uses the concept of ““all
commercially significant rights™ as the
basis to determine whether there is a
transfer of exclusive rights to a patent in
the pharmaceutical industry resulting in
an asset acquisition that may be
reportable under the Act.

DATES: Comments must be received on
or before October 25, 2012.

ADDRESSES: Interested parties may file a
comment online or on paper, by
following the instructions in the
Request for Comment part of the
SUPPLEMENTARY INFORMATION section
below. Write “HSR IP Rulemaking,
Project No. P989316” on your comment,
and file your comment online at
https://ftcpublic.commentworks.com/
fte/hsripnprm, by following the
instructions on the web-based form. If
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you prefer to file your comment on
paper, mail or deliver your comment to
the following address: Federal Trade
Commission, Office of the Secretary,
Room H-113 (Annex Q), 600
Pennsylvania Avenue NW., Washington,
DC 20580.

FOR FURTHER INFORMATION CONTACT:
Robert L. Jones, Deputy Assistant
Director, Premerger Notification Office,
Bureau of Competition, Room 302,
Federal Trade Commission,
Washington, DC 20580. Telephone:
(202) 326-3100.

SUPPLEMENTARY INFORMATION:
Invitation to Comment

You can file a comment online or on
paper. For the Commission to consider
your comment, we must receive it on or
before October 25, 2012. Write “HSR IP
Rulemaking, Project No. P989316” on
your comment. Your comment—
including your name and your state—
will be placed on the public record of
this proceeding, including, to the extent
practicable, on the public Commission
Web site, at http://www.ftc.gov/os/
publiccomments.shtm. As a matter of
discretion, the Commission tries to
remove individuals’ home contact
information from comments before
placing them on the Commission Web
site.

Because your comment will be made
public, you are solely responsible for
making sure that your comment does
not include any sensitive personal
information, like anyone’s Social
Security number, date of birth, driver’s
license number or other state
identification number or foreign country
equivalent, passport number, financial
account number, or credit or debit card
number. You are also solely responsible
for making sure that your comment does
not include any sensitive health
information, like medical records or
other individually identifiable health
information. In addition, do not include
any “[tlrade secret or any commercial or
financial information which is * * *
privileged or confidential,” as discussed
in Section 6(f) of the FTC Act, 15 U.S.C.
46(f), and FTC Rule 4.10(a)(2), 16 CFR
4.10(a)(2). In particular, do not include
competitively sensitive information
such as costs, sales statistics,
inventories, formulas, patterns, devices,
manufacturing processes, or customer
names.

If you want the Commission to give
your comment confidential treatment,
you must file it in paper form with a
request for confidential treatment, and
you have to follow the procedure
explained in FTC Rule 4.9(c), 16 CFR

4.9(c).* Your comment will be kept
confidential only if the FTC General
Counsel, in his or her sole discretion,
grants your request in accordance with
the law and the public interest.

Postal mail addressed to the
Commission is subject to delay due to
heightened security screening. As a
result, we encourage you to submit your
comments online. To make sure that the
Commission considers your online
comment, you must file it at https://
ftepublic.commentworks.com/ftc/
hsripnprm, by following the
instructions on the web-based form. If
this Notice appears at http://
www.regulations.gov/#!home, you also
may file a comment through that Web
site.

If you file your comment on paper,
write “HSR IP Rulemaking, Project No.
P989316” on your comment and on the
envelope, and mail or deliver it to the
following address: Federal Trade
Commission, Office of the Secretary,
Room H-113 (Annex Q), 600
Pennsylvania Avenue NW, Washington,
DC 20580. If possible, submit your
paper comment to the Commission by
courier or overnight service.

Visit the Commission Web site at
http://www.ftc.gov to read this Notice
and the news release describing it. The
FTC Act and other laws that the
Commission administers permit the
collection of public comments to
consider and use in this proceeding as
appropriate. The Commission will
consider all timely and responsive
public comments that it receives on or
before October 25, 2012. You can find
more information, including routine
uses permitted by the Privacy Act, in
the Commission’s privacy policy, at
http://www.ftc.gov/ftc/privacy.htm.

Statement of Basis and Purpose

Section 7A(d)(1) of the Act, 15 U.S.C.
18a(d)(1), directs the Commission, with
the concurrence of the Assistant
Attorney General, in accordance with
the Administrative Procedure Act, 5
U.S.C. 553, to require that premerger
notification be in such form and contain
such information and documentary
material as may be necessary and
appropriate to determine whether the
proposed transaction may, if
consummated, violate the antitrust laws.
In addition, Section 7A(d)(2) of the Act,
15 U.S.C. 18a(d)(2), grants the
Commission, with the concurrence of
the Assistant Attorney General, in

1In particular, the written request for confidential
treatment that accompanies the comment must
include the factual and legal basis for the request,
and must identify the specific portions of the
comment to be withheld from the public record. See
FTC Rule 4.9(c), 16 CFR 4.9(c).

accordance with 5 U.S.C. 553, the
authority to define the terms used in the
Act and prescribe such other rules as
may be necessary and appropriate to
carry out the purposes of Section 7A.

In this proposed rulemaking, the
Commission proposes amending § 801.1
and § 801.2 to reflect the longstanding
staff position that a transaction
involving the transfer of exclusive rights
to a patent in the pharmaceutical
industry, which typically takes the form
of an exclusive license, is potentially
reportable under the Act. The proposed
rules define and apply the concepts of
“all commercially significant rights,”
“limited manufacturing rights,” and
“co-rights” in determining whether the
rights transferred with regard to a patent
in the pharmaceutical industry
constitute a potentially reportable asset
acquisition.

Part 801—Coverage Rules

Section 801.2 Acquiring and Acquired
Persons

I. Background

The Act applies to reportable
acquisitions of voting securities,
controlling non-corporate interests,? and
assets. Determining whether a
transaction is reportable requires
applying the statute, supporting
regulations, formal interpretations, and
informal staff interpretations. As the Act
covers asset acquisitions, and a patent is
an asset,’ it is usually a straightforward
process to determine whether the
acquisition of a patent triggers a
reporting obligation under the Act.4

Determining whether the transfer of
rights to a patent is an asset acquisition,
and thus potentially reportable, is
usually a more challenging analysis.
From an early point, the Premerger
Notification Office (“PNO’’) analyzed
these transactions by focusing on
whether the exclusive rights to “make,
use and sell” under a patent were being
transferred by the license. That is, the
focus was on the transfer of the bundle
of rights to use a patent to exclusively
manufacture a product, develop the
product for all potential uses, and sell
that product without restriction. The

2 Acquisitions of non-corporate interests must
confer control in order to be reportable.

3Indeed, the Second Circuit explained in SCM
Corp. v. Xerox Corp., “[s]ince a patent is a form of
property * * * and thus an asset, there seems little
reason to exempt patent acquisitions from scrutiny
under [Section 7 of the Clayton Act.]” 645 F.2d
1195, 1210 (2d Cir. 1981).

4 This rulemaking proposes to define when the
transfer of rights to a pharmaceutical patent
constitutes the acquisition of an asset. It in no way
delimits the much broader definition of an asset for
purposes of Sections 7 and 7A of the Clayton Act
in any other context.
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transfer of this bundle of rights is seen
as a potentially reportable asset
acquisition under the Act. If the licensor
retains the right to manufacture, the
deal is, in most instances, non-
reportable. For instance, some licensing
agreements involve the exclusive use
and sale of a patent, but typically allow
the licensor to retain manufacturing
rights for the patent. Under the current
PNO approach, these exclusive licenses
are not reportable since, without the
right to manufacture, they are viewed as
distribution agreements rather than
asset acquisitions.

Although this basic approach was
never codified, it became well-known
throughout the HSR bar and is reflected
in the letters and emails from
practitioners in the PNQO’s informal
interpretation database. While each
situation in the database is factually
unique, the questions from practitioners
overwhelmingly focus on exclusive
licenses in the pharmaceutical industry
where the licensor grants some rights
but retains others. In those situations,
PNO staff was asked to analyze the
retained rights to determine if an asset
acquisition was taking place. The
retained rights typically fall into two
categories: manufacturing rights and co-
rights.

(a) Retention of Manufacturing Rights

As mentioned above, if the licensee
was not granted the right to
manufacture, but only the rights to use
and sell, PNO staff viewed this as a non-
reportable event because the license
appeared essentially to be a distribution
agreement. Yet, in licensing
arrangements in the pharmaceutical
industry, the right to manufacture is far
less important than the right to
commercialize. In fact, the right to
manufacture is often retained by the
licensor who has the relevant
manufacturing expertise and facilities.
As a result, pharmaceutical companies
often enter into licenses in which the
licensee receives the exclusive right to
use and sell under the license, but the
licensor retains the right to manufacture
exclusively for the licensee. As the
licensor is manufacturing solely for the
use of the licensee, this is substantively
the same as giving the licensee the
exclusive right to manufacture, use and
sell the product(s) covered by the
license.

The proposed rule would treat this
kind of exclusive license agreement as
a potentially reportable asset
acquisition. This aspect of the rule is a
significant change in the weight given to
manufacturing rights in determining
whether or not exclusive rights to a
patent are being transferred. Under the

proposed rules, if the licensor retains
the right to manufacture exclusively for
the licensee, it is a potentially
reportable asset acquisition because all
commercially significant rights, as
discussed below, will still have passed
to the licensee.

(b) Retention of Co-Rights

In the pharmaceutical industry, a
licensor also often retains co-rights in
granting an exclusive license. Co-rights
cover the shared responsibility for
seeing the licensed product through the
Food and Drug Administration (“FDA”)
approval process and then marketing
and promoting the product. For
example, the licensee is granted the
exclusive right to make, use and sell a
product, but the patent holder retains
the right to co-develop and co-market
the product along with the licensee. The
licensor generally retains co-rights to
assist the licensee in maximizing the
licensee’s sales of the licensed product
so that the licensor might have a more
robust royalty revenue stream or other
revenue sharing arrangement.

Under current policy, the retention of
these rights does not render the license
non-exclusive. In the PNO’s experience,
when the licensor retains co-rights,
typically only the licensee can use the
patent rights as it strives to gain FDA
approval for the pharmaceutical
product, and any eventual royalty
stream or other revenue sharing
mechanism flows from this exclusivity.
So, even though both the licensee and
licensor will share any eventual profits,
the profits result from a potentially
reportable transfer to the licensee of the
exclusive right to use the patent. This
approach will not change under the
proposed “all commercially significant
rights” concept.

(c) Limitation to the Pharmaceutical
Industry

PNO staff has extensive experience
providing advice regarding the transfer
of rights to a patent through exclusive
licenses in the pharmaceutical industry.
In the PNO’s view, the pharmaceutical
industry presents unique incentives for
the use of exclusive licenses. For
example, in a scenario the PNO has seen
quite frequently, an innovator discovers
a compound, but that innovator does
not have the financial resources to
shepherd the compound through the
approval process required by the FDA,
nor to effectively market or promote it
in drug form after FDA approval. Thus,
the innovator will enter into an
exclusive licensing agreement with a
(typically much larger) pharmaceutical
company to provide the financial
resources for the FDA approval process

and the eventual marketing and
promotion of the drug. There is a great
deal of uncertainty involved, as neither
party to the exclusive licensing
agreement knows whether the
compound will actually become an
approved drug and be commercially
successful. But if the drug is successful,
the licensee will be able to book
enormous profits, some of which will be
shared with the licensor through
royalties or other revenue sharing
arrangements. Given its financial
investment, the licensee wants the
exclusive right to as much of these
profits as possible to recoup its costs.
The result is an exclusive license
agreement that is, in the PNO’s
experience, unlike that seen in any
other industry.

As a result of these unique incentives
and because, in the PNO staff’s
experience, these arrangements have
been limited to the pharmaceutical
industry, the Commission has limited
the proposed rule to analyzing the
transfer of rights to a patent in the
pharmaceutical industry. Thus, the
proposed rule is limited to those
specific NAICS codes that involve the
pharmaceutical industry. Although the
proposed rule is limited to the
pharmaceutical industry, the transfer of
exclusive rights to a patent in other
industries remains a potentially
reportable event under the Act. Parties
dealing with exclusive rights to a patent
in other industries should consult PNO
staff, which will consider such
questions on a case-by-case basis.

II. All Commercially Significant Rights

Although the typical mechanism used
to transfer exclusive rights to a patent in
the pharmaceutical industry is a license,
the proposed rule does not use this term
and instead focuses on the broader
concept of exclusive rights to a patent
in defining the key concept of “all
commercially significant rights.”” This
broad language is intended to keep the
focus on the substance of what is being
transferred, not the form of the transfer.
Thus, any transfer of exclusive rights to
a patent in the pharmaceutical industry
is a potentially reportable event,
regardless of whether this transfer is
called an exclusive license or something
else.

The proposed rule focuses on the
transfer of exclusive rights to a
pharmaceutical patent in a particular
therapeutic area. A therapeutic area
covers the intended use for the patent,
such as for cardiovascular use or
neurological use, and includes all
indications. An indication encompasses
a narrower segment of a therapeutic
area, such as Alzheimer’s disease within
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the neurological therapeutic area. As
discussed above, the proposed rule
emphasizes the substance of what is
being transferred, not the form that this
transfer takes, even though the transfer
will most often occur in the form of an
exclusive license. When the recipient,
typically a licensee, receives the
exclusive rights to the patent in a
therapeutic area, it is receiving the
exclusive right to use the patent in that
therapeutic area.

“All commercially significant rights,”
as defined in proposed § 801.1(0), flow
from the exclusive rights to a patent. As
a result of these exclusive rights, only
the recipient has the right to use the
patent in a particular therapeutic area,
or specific indications within that
therapeutic area, to generate eventual
profits (some of which will be shared
with the licensor through royalties or
other revenue sharing arrangements).
The recipient alone gains all
commercially significant rights to the
patent through the transfer of the
exclusive rights to it.

In transferring exclusive rights to a
patent in the pharmaceutical industry,
the patent holder will often retain ““co-
rights,” as defined by proposed
§801.1(q). As discussed above, in the
PNQO’s experience, a licensor will often
grant the licensee an exclusive license
to make, use and sell a product, but
retain co-rights to assist the licensee in
maximizing its sales of the licensed
product. All sales are booked by the
licensee, but the licensor benefits as a
result of a more robust royalty revenue
stream or other revenue sharing
arrangements. The key is that, in
retaining these kinds of rights, the
licensor does not retain the right to use
the patent in the same therapeutic area.

Under current policy, the patent
holder’s retention of these rights does
not render the license non-exclusive,
and under the proposed rule, will not
affect the transfer of all commercially
significant rights to the licensee. As a
result, the all commercially significant
rights test reflects the PNO staff’s
existing position on the reportability of
exclusive licenses in which the patent
holder retains co-rights.

The proposed all commercially
significant rights test does, however,
establish a new approach to the analysis
of manufacturing rights under an
exclusive license. Under the proposed
rule, when the licensor retains the right
to manufacture exclusively for the
licensee, it will retain “limited
manufacturing rights,” as defined by
proposed § 801.1(p). In retaining these
rights, the licensor does not retain the
right to use the patent in the same
therapeutic area. As in the case of co-

rights, the licensor retains limited
manufacturing rights to aid the
licensee’s efforts to market and sell the
product and generate royalties in that
therapeutic area. Thus, when it retains
limited manufacturing rights, the
licensor is still transferring all
commercially significant rights to the
licensee and a potentially reportable
asset acquisition is taking place.

In sum, the proposed all
commercially significant rights test
should greatly simplify the question of
whether an asset acquisition is
occurring as the result of the transfer of
rights to a patent in the pharmaceutical
industry. In addition, the proposed test
makes clear that the retention of certain
rights, such as “limited manufacturing
rights”” and “co-rights,” does not affect
whether the transfer of all commercially
significant rights has occurred. The
proposed rule thus clarifies the analysis
of the reportability of transfers of
pharmaceutical patent rights while
providing the Agencies with a better
opportunity to review the transfers of
exclusive rights to a patent in the
pharmaceutical industry for competitive
concerns. The Commission believes
these benefits outweigh any additional
burden on filing parties.

Communications by Outside Parties to
Commissioners and Their Advisors

Written communications and
summaries or transcripts of oral
communications respecting the merits
of this proceeding from any outside
party to any Commissioner or
Commissioner’s advisor will be placed
in the public record. 16 CFR 1.26(b)(5).

Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601-612, requires that the agency
conduct an initial and final regulatory
analysis of the anticipated economic
impact of the proposed amendments on
small businesses, except where the
Commission certifies that the regulatory
action will not have a significant
economic impact on a substantial
number of small entities. 5 U.S.C. 605.

Because of the size of the transactions
necessary to invoke an HSR filing, the
premerger notification rules rarely, if
ever, affect small businesses. The 2000
amendments to the Act exempted all
transactions valued at $50 million or
less, with subsequent automatic
adjustments to take account of changes
in GNP resulting in a current threshold
of $68.2 million. Further, none of the
proposed rule amendments expands the
coverage of the premerger notification
rules in a way that would affect small
business. Accordingly, the Commission
certifies that these proposed rules will

not have a significant economic impact
on a substantial number of small
entities. This document serves as the
required notice of this certification to
the Small Business Administration.

Paperwork Reduction Act

The Paperwork Reduction Act, 44
U.S.C. 3501-3521, requires agencies to
submit “collections of information” to
the Office of Management and Budget
(“OMB”) and obtain clearance before
instituting them. Such collections of
information include reporting,
recordkeeping, or disclosure
requirements contained in regulations.
The information collection requirements
in the HSR rules and Form have been
reviewed and approved by OMB under
OMB Control No. 3084-0005. The
current clearance expires on August 31,
2014. Because the rule amendments
proposed in this NPR would change
existing reporting requirements, the
Commission is submitting a Supporting
Statement for Information Collection
Provisions to OMB.

To estimate the impact of this
proposed rulemaking on the number of
filings, PNO staff reviewed letters from
outside counsel discussing non-
reportable transactions that would be
reportable under this proposal. The
average annual number of letters over
the past five years was 21. Consultations
with several outside practitioners who
are heavily involved in analyzing HSR
reportability for patent licensing in the
pharmaceutical industry indicate that
there are an estimated 9 additional
transactions per year that fall into this
category and are not confirmed by letter
with staff.

Consequently, PNO staff estimates
that there will be an increase of 30
transactions per year requiring non-
index HSR filings due to the proposed
rule change.5 The outside practitioners
who were contacted by staff agreed that
this is a reasonable estimate. Based on
the FTC’s projection of 1,500 total
transactions per year, this represents a

5“Index” filings pertain to banking transactions,
and thus would not be affected by the proposed
amendments. Index filings are incorporated,
however, into the FTC’s currently cleared burden
estimates (the FTC has jurisdiction over the
administration of index filings). They are
mentioned here to distinguish them from and to
further explain what a “non-index” filing is.
Clayton Act Sections 7A(c)(6) and (c)(8) exempt
from the requirements of the premerger notification
program certain transactions that are subject to the
approval of other agencies, but only if copies of the
information submitted to these other agencies are
also submitted to the FTGC and the Assistant
Attorney General. Thus, parties must submit copies
of these “index” filings, but completing the task
requires significantly less time than non-exempt
transactions (which require “non-index” filings), as
illustrated by the calculations in footnote 6 below.
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2% increase due to the proposed rules,
averaged from annual expected filings
in FY2012-2014 (30 + 1500 = .02 or
2%). As a result, staff estimates that the
total burden hours under the HSR rules
as revised will be 56,420 hours, an
increase of 2,664 hours from the staff’s
estimate of 53,756 hours for the current
Rules.® Similarly, staff estimates the
labor costs under the proposed rules
will be $25,953,000 (rounded to the
nearest thousand), an increase of
approximately $1,225,000 from the
estimate of $24,728,000 for the current
rules.

PNO staff believes that any
incremental capital/non-labor costs
presented by the proposed amendments
would be marginal. Businesses subject
to the HSR Rules generally have or
would obtain necessary equipment for
other business purposes. Staff believes
that the existing requirements (and
proposed extension to certain additional
transactions) necessitate ongoing,
regular training so that covered entities
stay current and have a clear
understanding of federal mandates. This
should constitute a small portion of and
be subsumed within the ordinary
training that employees receive apart
from that associated with the
information collected under the HSR
Rules and the corresponding
Notification and Report Form.

The Commission invites comments
that will enable it to: (1) Evaluate
whether the proposed collections of
information are necessary for the proper
performance of the functions of the
Commission, including whether the
information will have practical utility;
(2) evaluate the accuracy of the
Commission’s estimate of the burden of
the proposed collections of information,
including the validity of the
methodology and assumptions used; (3)
enhance the quality, utility, and clarity
of the information to be collected; and
(4) minimize the burden of the
collections of information on those who
must comply.

Comments on any proposed reporting
requirements that are subject to OMB

6 The currently cleared estimate was calculated as
follows: [(1428 non-index filings x 37 hours) + (22
transactions requiring more precise valuation x 40
hours) + (20 index filings x 2 hours) = 53,756
hours]. See 76 FR 42471, 42479 (July 19, 2011).
Staff estimates that the proposed rules will increase
by 30 the number of transactions that require non-
index filings, resulting in an estimate of 1,500
filings per year, averaged from FY2012 to FY2014,
coinciding closely with the current clearance
duration. Accordingly, staff estimates the hours
burden for the proposed rule as follows: [(1,500
non-index filings x 37 hours) + (22 transactions
requiring more precise valuation x 40 hours) + (20
index filings x 2 hours) = 56,420 hours.]. Associated
labor costs: 56,420 hours x $460/hour for executives
and attorneys’ wages = $25,953,000.

review under the PRA should
additionally be submitted to: Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Attention: Desk Officer for Federal
Trade Commission. Comments should
be submitted via facsimile to (202) 395—
5167 because U.S. postal mail at the
OMB is subject to lengthy delays due to
heightened security precautions.

List of Subjects in 16 CFR Part 801

Antitrust.

For the reasons stated in the
preamble, the Federal Trade
Commission proposes to amend 16 CFR
part 801 as set forth below:

PART 801—COVERAGE RULES

1. The authority citation for part 801
continues to read as follows:

Authority: 15 U.S.C. 18a(d).

2. Amend § 801.1 by adding
paragraphs (o), (p) and (q) to read as
follows:

§801.1 Definitions.

(o) All commercially significant rights.
For purposes of paragraph (g) of §3801.2,
the term all commercially significant
rights means the exclusive rights to a
patent that allow only the recipient of
the exclusive patent rights to use the
patent in a particular therapeutic area
(or specific indication within a
therapeutic area).

(p) Limited manufacturing rights. For
purposes of paragraph (o) above and
paragraph (g) of § 801.2, the term limited
manufacturing rights means the rights
retained by a patent holder to
manufacture the product(s) covered by a
patent when all other exclusive rights to
the patent within a therapeutic area (or
specific indication within a therapeutic
area) have been transferred to the
recipient of the patent rights. The
retained right to manufacture is limited
in that it is retained by the patent holder
solely to provide the recipient of the
patent rights with product(s) covered by
the patent (which either the patent
holder alone or both the patent holder
and the recipient may manufacture).

(q) Co-rights. For purposes of
paragraph (o) above and paragraph (g) of
§801.2, the term co-rights means shared
rights retained by the patent holder to
assist the recipient of the exclusive
patent rights in developing and
commercializing the product covered by
the patent. These co-rights include, but
are not limited to, co-development, co-
promotion, co-marketing and co-
commercialization.

3. Amend § 801.2 by adding
paragraph (g) to read as follows:

§801.2 Acquiring and acquired persons.
* * * * *

(g) Transfers of patent rights within
NAICS Industry Group 3254.

(1) This paragraph applies only to
patents covering products whose
manufacture and sale would generate
revenues in NAICS Industry Group
3254, including:

325411 Medical and Botanical
Manufacturing

325412 Pharmaceutical Preparation
Manufacturing

325413 In-Vitro Diagnostic Substance
Manufacturing

325414 Biological Product (except
Diagnostic) Manufacturing

(2) The transfer of patent rights
covered by this paragraph constitutes an
asset acquisition; and

(3) Patent rights are transferred if and
only if all commercially significant
rights to a patent, as defined in
§801.1(0), for any therapeutic area (or
specific indication within a therapeutic
area) are transferred to another entity.
All commercially significant rights are
transferred even if the patent holder
retains limited manufacturing rights, as
defined in § 801.1(p), or co-rights, as
defined in § 801.1(q).

Examples

Although these examples refer to
licenses, which are typically used to
effect the transfer of pharmaceutical
patent rights to a recipient of those
rights, other methods of transferring
patent rights, by assignment or grant,
among others, are similarly covered by
these rules and examples.

1. B holds a patent relating to an
active pharmaceutical ingredient for
cardiovascular use. A will obtain a
license from B that grants A the
exclusive right to all of B’s patent rights
except that both A and B can
manufacture the active pharmaceutical
ingredient to be sold by A under the
exclusive license agreement. B retains
limited manufacturing rights as defined
in § 801.1(p) because it retains the right
to manufacture the product covered by
the patent for cardiovascular use solely
to provide the product to A. A is still
receiving all commercially significant
rights to the patent, and the transfer of
these rights via the license constitutes
an asset acquisition. Further, even if B
retained all rights to manufacture (so
that A could not manufacture), B would
still retain limited manufacturing rights,
and A would still receive all
commercially significant rights to the
patent. Thus, the transfer of these rights
via the license would constitute an asset
acquisition.

2. B holds a patent for an in-vitro
diagnostic substance relating to arthritis.
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B will grant A an exclusive license to all
of B’s patent rights for all veterinary
indications. B retains all patent rights
for all human indications. The exclusive
license to all commercially significant
rights for all veterinary indications is an
asset acquisition because A is receiving
all rights to the patent for a therapeutic
area.

3. B holds a patent relating to a
biological product. B will grant A an
exclusive license to all of B’s patent
rights in all therapeutic areas. A and B
are also entering into a co-development
and co-commercialization agreement
under which B will assist A in
developing, marketing and promoting
the product to physicians. B cannot
separately use the patent in the same
therapeutic area as A under the co-
development and co-commercialization
agreement. A will book all sales of the
product and will pay B a portion of the
profits resulting from those sales.
Despite B’s retention of these co-rights,
A is still receiving all commercially
significant rights. The licensing
agreement is an asset acquisition. This
would be an asset acquisition even if B
also retained limited manufacturing
rights.

4. B holds a patent relating to an
active pharmaceutical ingredient and a
bulk compound that contains that active
pharmaceutical ingredient. B will grant
A an exclusive license to use the bulk
compound to manufacture and sell a
finished product in the neurological
therapeutic area. B cannot manufacture
the active pharmaceutical ingredient or
bulk compound for any other finished
products in the neurological area, but it
can manufacture either for use by
another party in a different therapeutic
area. Despite B’s retention of
manufacturing rights of the active
pharmaceutical ingredient and bulk
compound for therapeutic areas other
than neurology, A is still receiving all
commercially significant rights in a
therapeutic area and the licensing
agreement is the acquisition of an asset.

5. B holds a patent related to a
pharmaceutical product that has been
approved by the FDA. B will enter into
an exclusive distribution agreement
with A that will give A the right to
distribute the product in the U.S. B will
manufacture the product for A and will
receive a portion of all revenues from
the sale of the product. A receives no
exclusive patent rights under the
distribution agreement. A has not
obtained all commercially significant
rights to the patent because it is only
handling the logistics of selling and
distributing the product on B’s behalf.

Therefore, the distribution agreement is

not an asset acquisition.
* * * * *

By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 2012-20192 Filed 8-17-12; 8:45 am]
BILLING CODE 6750-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2012-0653]
RIN 1625-AA00

Safety Zone; Embry-Riddle Wings and
Waves, Atlantic Ocean; Daytona
Beach, FL

AGENCY: Coast Guard, DHS.
ACTION: Notice of Proposed Rulemaking.

SUMMARY: The Coast Guard proposes to
establish a temporary safety zone on the
waters of the Atlantic Ocean east of
Daytona Beach, Florida during the
Embry-Riddle Wings and Waves air
show. The event is scheduled to take
place from Thursday, October 11, 2012,
through Sunday, October 14, 2012. This
temporary safety zone is necessary for
the safety of air show participants,
participant vessels, spectators, and the
general public during the event. Persons
and vessels that are not participating in
the air show will be prohibited from
entering, transiting through, anchoring
in, or remaining within the safety zone
unless authorized by the Captain of the
Port Jacksonville or their designated
representative.

DATES: Comments and related material
must be received by the Coast Guard on
or before August 27, 2012. Requests for
public meetings must be received by the
Coast Guard on or before August 24,
2012.

ADDRESSES: You may submit comments
identified by docket number (USCG—
2012-0653) using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail or Delivery: Docket
Management Facility (M—30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590—0001. Deliveries
accepted between 9 a.m. and 5 p.m.,
Monday through Friday, except federal

holidays. The telephone number is 202—
366-9329.

See the “Public Participation and
Request for Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for further instructions on
submitting comments. To avoid
duplication, please use only one of
these three methods.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or email Lieutenant
Commander Robert Butts, Sector
Jacksonville Office of Waterways
Management, Coast Guard; telephone
904-564-7563, email
Robert.S.Butts@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

1. Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking, indicate the specific section
of this document to which each
comment applies, and provide a reason
for each suggestion or recommendation.
You may submit your comments and
material online at http://
www.regulations.gov, or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online, it will be considered
received by the Coast Guard when you
successfully transmit the comment. If
you fax, hand deliver, or mail your
comment, it will be considered as
having been received by the Coast
Guard when it is received at the Docket
Management Facility. We recommend
that you include your name and a
mailing address, an email address, or a
telephone number in the body of your
document so that we can contact you if
we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, type the
docket number USCG-2012-0653 in the


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:Robert.S.Butts@uscg.mil
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“SEARCH” box and click “SEARCH.”
Click on “Submit a Comment” on the
line associated with this rulemaking.

If you submit your comments by mail
or hand delivery, submit them in an
unbound format, no larger than 8%z by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

2. Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, type the
docket number USCG-2012-0653 in the
“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this rulemaking. You
may also visit the Docket Management
Facility in Room W12-140 on the
ground floor of the Department of
Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

3. Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

4. Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one on or before August 22, 2012,
using one of the methods specified
under ADDRESSES. Please explain why
you believe a public meeting would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

B. Basis and Purpose

The legal basis for the rule is the
Coast Guard’s authority to establish
regulated navigation areas and other
limited access areas: 33 U.S.C. 1231; 46
U.S.C. chapter 701, 3306, 3703; 50
U.S.C. 191, 195; 33 CFR 1.05-1, 6.04-1,
6.04—6, 160.5; Pub. L. 107-295, 116 Stat.
2064; Department of Homeland Security
Delegation No. 0170.1.

The purpose of the rule is to protect
the public from the hazards associated
with airborne acrobatic maneuvers over
the navigable waters of the United
States.

C. Discussion of Proposed Rule

On October 11, 2012, through October
14, 2012, the city of Daytona Beach will
host an air show event over the Atlantic
Ocean in Daytona Beach, FL. In recent
years, there have been unfortunate
instances of jets and planes crashing
during performances at air shows. Along
with a jet or plane crash, there is
typically a wide area of scattered debris
that can damage property and could
cause significant injury or death to
mariners observing the air shows.

The proposed rule would establish a
safety zone that will encompass certain
waters of the Atlantic Ocean near
Daytona Beach, Florida. The safety zone
is necessary to protect the general
public from hazards associated with the
air show. The safety zone would be
enforced from 9:30 a.m. to 5:30 p.m.
daily on October 11, 2012, through
October 14, 2012. All persons and
vessels, are prohibited from entering,
transiting though, anchoring in, or
remaining within the safety zone, unless
authorized by the Captain of the Port
Jacksonville or a designated
representative. Persons and vessels may
request authorization to enter, transit
through, anchor in, or remain within the
safety zone by contacting the Captain of
the Port Jacksonville by telephone at
904-564-7511, or a designated
representative via VHF radio on channel
16, to request authorization. If
authorization to enter, transit through,
anchor in, or remain within the event
area is granted by the Captain of the Port
Jacksonville or a designated
representative, all persons and vessels
receiving such authorization must
comply with the instructions of the
Captain of the Port Jacksonville or a
designated representative. The Coast
Guard will provide notice of the safety
zone by Local Notice to Mariners,
Broadcast Notice to Mariners, and on-
scene designated representatives.

The final rule may not be published
30 days before the event and the
effective date of this proposed rule as is
generally required by 5 U.S.C. 553(d)(3).
The Coast Guard will accept comments
on this shortened period and address
them in the final rule.

D. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses

based on a number of these statutes or
executive orders.

1. Regulatory Planning and Review

This proposed rule is not a significant
Regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

The economic impact of this proposed
rule is not significant for the following
reasons: (1) The safety zone will be
enforced for only eight hours on each of
the four days of the event; (2) although
persons and vessels will not be able to
enter, transit through, anchor in, or
remain within the event area without
authorization from the Captain of the
Port Jacksonville or a designated
representative, they may operate in the
surrounding area during the
enforcement period; (3) persons and
vessels may still enter, transit through,
anchor in, or remain within the event
area during the enforcement period if
authorized by the Captain of the Port
Jacksonville or a designated
representative; and (4) the Coast Guard
will provide advance notification of the
special local regulations to the local
maritime community by Local Notice to
Mariners and Broadcast Notice to
Mariners.

2. Impact on Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
the impact of this proposed rule on
small entities. The Coast Guard certifies
under 5 U.S.C. 605(b) that this proposed
rule will not have a significant
economic impact on a substantial
number of small entities.

The Coast Guard certifies under
section 5 U.S.C. 605(b) that this rule
will not have a significant economic
impact upon a substantial number of
small entities. This rule may affect the
following entities, some of which may
be small entities: the owners or
operators of vessels intending to enter,
transit through, anchor in, or remain
within that portion of the Atlantic
Ocean encompassed within the safety
zone from 9:30 a.m. to 5:30 p.m. daily
on October 11, 2012 through October 14,
2012. For the reasons discussed in the
Regulatory Planning and Review section
above, this rule will not have a
significant economic impact on a
substantial number of small entities.
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If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule. If the
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

4. Collection of Information

This proposed rule will not call for a
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this proposed rule under that
Order and determined that this rule
does not have implications for
federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or

more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

8. Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

9. Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

10. Protection of Children From
Environmental Health Risks

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

11. Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

12. Energy Effects

This proposed rule is not a
“significant energy action’”” under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use because it is not a
“significant regulatory action’” under
Executive Order 12866 and is not likely
to have a significant adverse effect on
the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

13. Technical Standards

This proposed rule does not use
technical standards. Therefore, we did

not consider the use of voluntary
consensus standards.

14. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This proposed
rule involves establishing a temporary
safety zone that will be enforced during
the specified operating hours of the
event. This rule is categorically
excluded from further review under
paragraph 34(g) of Figure 2—1 of the
Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

2. Add a temporary § 165.T07—0653 to
read as follows:

§165.T07-0653 Safety Zone; Embry Riddle
Wings and Waves, Atlantic Ocean, Daytona
Beach, FL.

(a) Regulated Area. The following
regulated area is a safety zone. All
waters of the Atlantic Ocean located
east of Daytona Beach, Florida
encompassed within an imaginary line
connecting the following points: starting
at Point 1 in position 29°14'25.79” N,
081°00742.75” W, then east to
29°14’37.53” N, 081°00"11.64” W, then
south to 29°13°24.78” N, 080°59’35.95”
W, then west to 29°13"13.04” N,
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081°00°07.05” W, then North back to the
original point.

(b) Definition. The term “designated
representative’” means Coast Guard
Patrol Commanders, including Coast
Guard coxswains, petty officers, and
other officers operating Coast Guard
vessels, and Federal, state, and local
officers designated by or assisting the
Captain of the Port Jacksonville in the
enforcement of the regulated area.

(c) Regulations. (1) All persons and
vessels are prohibited from entering,
transiting through, anchoring in, or
remaining within the regulated area
unless authorized by the Captain of the
Port Jacksonville or a designated
representative.

(2) Persons and vessels desiring to
enter, transit through, anchor in, or
remain within the regulated area may
contact the Captain of the Port
Jacksonville by telephone at 904—564—
7511, or a designated representative via
VHF radio on channel 16, to request
authorization. If authorization to enter,
transit through, anchor in, or remain
within the regulated area is granted by
the Captain of the Port Jacksonville or
a designated representative, all persons
and vessels receiving such authorization
must comply with the instructions of
the Captain of the Port Jacksonville or
a designated representative.

(3) The Coast Guard will provide
notice of the regulated area by Local
Notice to Mariners, Broadcast Notice to
Mariners, and on-scene designated
representatives.

(d) Effective Date and Enforcement
Periods. This rule is effective from 9:30
a.m. on October 11, 2012, through 5:30
p.m. on October 14, 2012. This rule will
be enforced daily from 9:30 a.m. to 5:30
p-m. on October 11, 2012, through
October 14, 2012.

Dated: July 26, 2012.
R.E. Holmes,

Commander, U.S. Coast Guard, Acting
Captain of the Port Jacksonville.

[FR Doc. 2012-20348 Filed 8-17-12; 8:45 am|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2012-0660]

RIN 1625-AA00

Safety Zone; Jacksonville Sea and Sky

Spectacular, Atlantic Ocean;
Jacksonville Beach, FL

AGENCY: Coast Guard, DHS.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a temporary safety zone on the
waters of the Atlantic Ocean east of
Jacksonville Beach, Florida during the
Jacksonville Sea and Sky Spectacular air
show. The event is scheduled to take
place from Friday, October 19, 2012,
through Sunday, October 21, 2012. This
temporary safety zone is necessary for
the safety of air show participants,
participant vessels, spectators, and the
general public during the event. Persons
and vessels will be prohibited from
entering, transiting through, anchoring
in, or remaining within the safety zone
unless authorized by the Captain of the
Port Jacksonville or their designated
representative.

DATES: Comments and related material
must be received by the Coast Guard on
or before September 7, 2012. Requests
for public meetings must be received by
the Coast Guard on or before August 24,
2012.

ADDRESSES: You may submit comments
identified by docket number USCG—
2012-0660 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202-493-2251.

(3) Mail or Delivery: Docket
Management Facility (M—30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590—0001. Deliveries
accepted between 9 a.m. and 5 p.m.,
Monday through Friday, except federal
holidays. The telephone number is 202—
366-9329.

See the ‘“Public Participation and
Request for Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for further instructions on
submitting comments. To avoid
duplication, please use only one of
these three methods.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or email Lieutenant
Commander Robert Butts, Sector
Jacksonville Office of Waterways
Management, Coast Guard; telephone
904-564—-7563, email
Robert.S.Butts@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

1. Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking, indicate the specific section
of this document to which each
comment applies, and provide a reason
for each suggestion or recommendation.
You may submit your comments and
material online at http://
www.regulations.gov, or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online, it will be considered
received by the Coast Guard when you
successfully transmit the comment. If
you fax, hand deliver, or mail your
comment, it will be considered as
having been received by the Coast
Guard when it is received at the Docket
Management Facility. We recommend
that you include your name and a
mailing address, an email address, or a
telephone number in the body of your
document so that we can contact you if
we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, type the
docket number (USCG-2012—-0660) in
the “SEARCH” box and click
“SEARCH.” Click on “Submit a
Comment” on the line associated with
this rulemaking.

If you submit your comments by mail
or hand delivery, submit them in an
unbound format, no larger than 82 by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

2. Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, type the
docket number (USCG—2012-0660) in
the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

3. Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

4. Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one on or before August 10, 2012,
using one of the methods specified
under ADDRESSES. Please explain why
you believe a public meeting would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

B. Basis and Purpose

The legal basis for the rule is the
Coast Guard’s authority to establish
regulated navigation areas and other
limited access areas: 33 U.S.C. 1231; 46
U.S.C. Chapter 701, 3306, 3703; 50
U.S.C. 191, 195; 33 CFR 1.05-1, 6.04-1,
6.04—6, 160.5; Public Law 107-295, 116
Stat. 2064; Department of Homeland
Security Delegation No. 0170.1.

The purpose of the rule is to protect
the public from the hazards associated
with airborne acrobatic maneuvers over
the navigable waters of the United
States.

C. Discussion of Proposed Rule

On October 19, 2012, through October
21, 2012, the city of Jacksonville will
host an air show event over the Atlantic
Ocean in Jacksonville Beach, FL. In
recent years, there have been
unfortunate instances of jets and planes
crashing during performances at air
shows. Along with a jet or plane crash,
there is typically a wide area of
scattered debris that can damage
property and could cause significant
injury or death to mariners observing
the air shows.

The proposed rule would establish a
safety zone that will encompass certain
waters of the Atlantic Ocean near
Jacksonville Beach, Florida. The safety
zone is necessary to protect the general
public from hazards associated with the
air show. The safety zone would be

enforced from 10 a.m. to 4 p.m. daily on
October 19, 2012, through October 21,
2012. All persons and vessels, except
those persons and vessels participating
in the event, are prohibited from
entering, transiting through, anchoring
in, or remaining within the safety zone,
unless authorized by the Captain of the
Port Jacksonville or a designated
representative. Persons and vessels may
request authorization to enter, transit
through, anchor in, or remain within the
safety zone by contacting the Captain of
the Port Jacksonville by telephone at
904-564-7511, or a designated
representative via VHF radio on channel
16, to request authorization. If
authorization to enter, transit through,
anchor in, or remain within the event
area is granted by the Captain of the Port
Jacksonville or a designated
representative, all persons and vessels
receiving such authorization must
comply with the instructions of the
Captain of the Port Jacksonville or a
designated representative. The Coast
Guard will provide notice of the safety
zone by Local Notice to Mariners,
Broadcast Notice to Mariners, and on-
scene designated representatives.

D. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes or
executive orders.

1. Regulatory Planning and Review

This proposed rule is not a significant
Regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

The economic impact of this proposed
rule is not significant for the following
reasons: (1) The special safety zone will
be enforced for only six hours on each
of the three days; (2) although persons
and vessels will not be able to enter,
transit through, anchor in, or remain
within the event area without
authorization from the Captain of the
Port Jacksonville or a designated
representative, they may operate in the
surrounding area during the
enforcement period; (3) persons and
vessels may still enter, transit through,
anchor in, or remain within the event
area during the enforcement period if

authorized by the Captain of the Port
Jacksonville or a designated
representative; and (4) the Coast Guard
will provide advance notification of the
special local regulations to the local
maritime community by Local Notice to
Mariners and Broadcast Notice to
Mariners.

2. Impact on Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
the impact of this proposed rule on
small entities. The Coast Guard certifies
under 5 U.S.C. 605(b) that this proposed
rule will not have a significant
economic impact on a substantial
number of small entities.

The Coast Guard certifies under
section 5 U.S.C. 605(b) that this rule
will not have a significant economic
impact upon a substantial number of
small entities. This rule may affect the
following entities, some of which may
be small entities: the owners or
operators of vessels intending to enter,
transit through, anchor in, or remain
within that portion of the Atlantic
Ocean encompassed within the safety
zone from 10 a.m. to 4 p.m. daily on
October 19, 2012, through October 21,
2012. For the reasons discussed in the
Regulatory Planning and Review section
above, this rule will not have a
significant economic impact on a
substantial number of small entities.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule. If the
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

4. Collection of Information

This proposed rule will not call for a
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).
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5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this proposed rule under that
Order and determined that this rule
does not have implications for
federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

8. Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

9. Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

10. Protection of Children From
Environmental Health Risks

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

11. Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

12. Energy Effects

This proposed rule is not a
“significant energy action’”” under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use because it is not a
“significant regulatory action”” under
Executive Order 12866 and is not likely
to have a significant adverse effect on
the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

13. Technical Standards

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

14. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This proposed
rule involves establishing a temporary
safety zone that will be enforced during
the specified operating hours of the
event. This rule is categorically
excluded from further review under
paragraph 34(g) of Figure 2—1 of the
Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

2. Add a temporary § 165.T07-0660 to
read as follows:

§165.T07-0660 Safety Zone; Jacksonville
Sea and Sky Spectacular, Atlantic Ocean,
Jacksonville Beach, FL.

(a) Regulated Area. The following
regulated area is a safety zone. All
waters of the Atlantic Ocean located
east of Jacksonville Beach, Florida
encompassed within an imaginary line
connecting the following points: starting
at Point 1 in position 30°15'52.3” N,
081°230.18” W; thence East to Point 2
in position 30°15’57.91” N,
081°22'24.22” W; thence North to Point
3 in position 30°18’40.81” N,
081°22’57.97” W; thence West to Point
4 in position 30°18"35.19” N,
081°23"33.93”; thence South back to
origin.

(b) Definition. The term ‘“‘designated
representative’” means Coast Guard
Patrol Commanders, including Coast
Guard coxswains, petty officers, and
other officers operating Coast Guard
vessels, and Federal, state, and local
officers designated by or assisting the
Captain of the Port Jacksonville in the
enforcement of the regulated area.

(c) Regulations. (1) All persons and
vessels are prohibited from entering,
transiting through, anchoring in, or
remaining within the regulated area
unless authorized by the Captain of the
Port Jacksonville or a designated
representative.

(2) Persons and vessels desiring to
enter, transit through, anchor in, or
remain within the regulated area may
contact the Captain of the Port
Jacksonville by telephone at 904-564—
7511, or a designated representative via
VHF radio on channel 16, to request
authorization. If authorization to enter,
transit through, anchor in, or remain
within the regulated area is granted by
the Captain of the Port Jacksonville or
a designated representative, all persons
and vessels receiving such authorization
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must comply with the instructions of
the Captain of the Port Jacksonville or
a designated representative.

(3) The Coast Guard will provide
notice of the regulated area by Local
Notice to Mariners, Broadcast Notice to
Mariners, and on-scene designated
representatives.

(d) Effective Date and Enforcement
Periods. This rule is effective from 10
a.m. on October 19, 2012, through 4
p.m. on October 21, 2012. This rule will
be enforced daily from 10 a.m. to 4 p.m.
on October 19, 2012 through October 21,
2012.

Dated: July 26, 2012.

R.E. Holmes,

Commander, U.S. Coast Guard, Acting
Captain of the Port Jacksonville.

[FR Doc. 2012-20355 Filed 8-17-12; 8:45 am]
BILLING CODE 9110-04-P

ARCHITECTURAL AND
TRANSPORTATION BARRIERS
COMPLIANCE BOARD

36 CFR Part 1192
[Docket No. ATBCB 2010-0004]
RIN 3014-AA38

Americans With Disabilities Act (ADA)
Accessibility Guidelines for
Transportation Vehicles

AGENCY: Architectural and
Transportation Barriers Compliance
Board.

ACTION: Notice of public information
meeting and reopening of comment
period.

SUMMARY: The Architectural and
Transportation Barriers Compliance
Board (Access Board) is holding a
public information meeting in
Washington, DC on September 19, 2012
on the pending rulemaking to revise and
update its accessibility guidelines for
buses, over-the-road buses, and vans.
The purpose of the meeting is to discuss
issues related to the design and slope of
bus ramps and the space needed at the
top of ramps by individuals who use
wheeled mobility devices to access the
fare collection device and to turn into
the main aisle. The Access Board is also
reopening the comment period on the
rulemaking.

DATES: The public information meeting
in Washington, DC will be held from
9:30 a.m. to 1:30 p.m. on September 19,
2012. Persons planning to attend the
meeting should contact Scott Windley at
(202) 272-0025 (voice), (202) 272—-0028
(TTY), or windley@access-board.gov.
More information and any updates to

the meeting will be posted on the
Access Board’s Web site at http://
www.access-board.gov/transit/. The
reopened comment period on the
rulemaking will extend from August 20,
2012 through October 31, 2012.

ADDRESSES: Submit comments by any of
the following methods:

e Federal eRulemaking Portal
(preferred): hitp://www.regulations.gov.
Follow the instructions for submitting
comments. Regulations.gov ID for this
docket is ATBCB—2010-0004.

e Email: docket@access-board.gov.
Include docket number ATBCB 2010—
0004 in the subject line of the message.

e Fax:202-272-0081.

o Mail or Hand Delivery/Courier:
Office of Technical and Information
Services, Access Board, 1331 F Street
NW., Suite 1000, Washington, DC
20004-1111.

All comments will be posted without
change to http://www.regulations.gov,
including any personal information
provided. All comments previously
received are also available at this site.

The public information meeting
location is Access Board Conference
Room, 1331 F Street NW., Suite 800,
Washington, DC 20004.

FOR FURTHER INFORMATION CONTACT:
Scott Windley, Office of Technical and
Information Services, Architectural and
Transportation Barriers Compliance
Board, 1331 F Street NW., Suite 1000,
Washington, DC 20004-1111.
Telephone (202) 272-0025 (voice) or
(202) 272-0028 (TTY). Email address
windley@access-board.gov.
SUPPLEMENTARY INFORMATION:

On July 26, 2010, the Architectural
and Transportation Barriers Compliance
Board (Access Board) issued a notice of
proposed rulemaking (NPRM) to revise
and update its accessibility guidelines

for buses, over-the-road buses, and vans.

See 75 FR 43748, July 26, 2010. The
NPRM revised both the substance and
structure of the guidelines. In addition
to a new organization and format, the
NPRM included revisions to technical
requirements for ramp slopes, onboard
circulation routes, wheelchair spaces,
and securement systems. The NPRM
also included a new requirement for
automated stop and route
announcements in systems with 100 or
more buses and requirements specific to
bus rapid transit systems. The comment
period on the NPRM ended on
November 23, 2010.

The NPRM proposed that bus ramps
have slopes not steeper than 1:6 (17
percent) when deployed to the boarding
and alighting areas without station
platforms and to the roadway. See
T303.8.1 in the NPRM. Some bus and

ramp manufacturers currently provide
ramps that meet this proposed
provision. To minimize the ramp
extension beyond the doorway, some
manufacturers provide a fixed ramp
slope inside the bus creating the
potential for a grade break, or change in
ramp slope, within a single ramp run.
These designs also can reduce the level
floor space at the top of the ramp. After
the comment period on the NPRM
ended, the Access Board received
correspondence from Lane Transit
District, Santa Clara Valley
Transportation Authority, and Douglas
Cross Transportation Consulting that
raises issues regarding the usability of
these ramps. The Access Board staff met
with representatives from Lane Transit
District and Douglas Cross
Transportation Consulting to discuss
these issues. The correspondence and a
report on the meeting have been placed
in the docket at http://
www.regulations.gov.

The Access Board will hold a public
information meeting in Washington, DC
from 9:30 a.m. to 1:30 p.m. on
September 19, 2012 to discuss issues
related to the design and slope of bus
ramps and the space at the top of ramps
needed by individuals who use wheeled
mobility devices to access fare
collection devices and to turn into main
aisles. The Access Board plans to hold
an additional public information
meeting on the same issues at the
annual meeting of the American Public
Transportation Association (APTA) in
Seattle, Washington during the first
week of October 2012. A notice will be
published in the Federal Register
announcing the specific date and
location of the public information
meeting at the APTA annual meeting.
The Access Board is interested in
receiving information on the following
questions at the public information
meetings:

1. Can a bus ramp with a slope of 1:6
be provided without a grade break and
without compromising the available
level space within the bus at the top of
the ramp? How might bus kneeling
affect these designs?

2. If the ramp slope were required to
be uniform for the length of the ramp
with no grade breaks, how would such
a requirement affect bus and ramp
designs, manufacturers, transit
operators, and transit users, including
those with disabilities?

3. How much level space, measured
when the bus is sitting on a level
surface, can be provided beyond the top
of the ramp? How can this space be
configured to permit individuals who
use wheeled mobility devices to access
fare collection devices and to turn into
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the main aisle? How does the slope of
the ramp, the location of the fare
collection device, and the configuration
of the handrail affect the availability of
this space?

4. If level space were required at the
top of the ramp to permit access to fare
collection devices and to facilitate
turning into main aisles, how would
such a requirement affect bus designs,
manufacturers, transit operators, and
transit users, including those with
disabilities?

Bus and ramp manufacturers, transit
operators, researchers, disability
organizations, and interested
individuals are invited to participate in
the public information meetings.
Transcripts of the meetings will be
placed in the docket and will be
available on the Access Board’s Web site
at http://www.access-board.gov/transit/.

The information meetings will be
accessible to persons with disabilities.
An assistive listening system, computer
assisted real-time transcription (CART),
and sign language interpreters will be
provided. Persons attending the
information meetings are requested to
refrain from using perfume, cologne,
and other fragrances for the comfort of
other participants (see www.access-
board.gov/about/policies/fragrance.htm
for more information).

The Access Board is reopening the
comment period to allow interested
persons to respond to the recent
correspondence from Lane Transit
District, Santa Clara Valley
Transportation Authority, and Douglas
Cross Transportation Consulting and
information presented at the public
information meetings, or to submit other
comments on the rulemaking.

David M. Capozzi,

Executive Director.

[FR Doc. 2012—20404 Filed 8-17-12; 8:45 am]
BILLING CODE 8150-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[EPA-HQ-SFUND-2005-0011; FRL-9717-2]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List: Deletion
of the W.R. Grace & Co., Inc./Wayne
Interim Storage (USDOE) Superfund
Site

AGENCY: Environmental Protection
Agency.

ACTION: Proposed rule; notice of intent.

SUMMARY: The Environmental Protection
Agency (EPA) Region II is issuing a
Notice of Intent to Delete the W.R. Grace
& Co., Inc./Wayne Interim Storage
(USDOE) Superfund Site located at 868
Black Oak Ridge Road, Wayne
Township, NJ 07470, from the National
Priorities List (NPL) and requests public
comments on this proposed action. The
NPL, promulgated pursuant to section
105 of the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA) of 1980, as amended, is an
appendix of the National Oil and
Hazardous Substances Pollution
Contingency Plan. The EPA and the
State of New Jersey, through the
Department of Environmental
Protection, have determined that all
appropriate response actions under
CERCLA, have been completed.
However, this deletion does not
preclude future actions under
Superfund.

DATES: Comments must be received by
September 19, 2012.

ADDRESSES: Submit your comments,
identified by Docket ID no. EPA-HQ-
SFUND-2005-0011, by one of the
following methods:

o http://www.regulations.gov. Follow
on-line instructions for submitting
comments.

e Email: ingrisano.paul@epa.gov.

e Fax:212-637-3256.

e Mail: Paul G. Ingrisano, Project
Manager, Federal Facilities Section,
Emergency & Remedial Response
Division, U.S. EPA, Region II, 290
Broadway, 18th Floor, New York, NY
10007-1866.

e Hand Delivery: U.S. EPA Superfund
Records Center, Region II, 290
Broadway, 18th Floor, New York, NY
10007-1866. Such deliveries are only
accepted during the Docket’s normal
hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID no. EPA-HQ-SFUND-2005—
0011. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or email. The
http://www.regulations.gov Web site is
an “anonymous access’ system, which

means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through http://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statue. Certain other
material, such as copyrighted material,
will be publicly available only in the
hard copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at:

U.S. EPA Superfund Records Center,
Region II, 290 Broadway, 18th Floor,
New York, NY 10007—1866. Business
hours: 9 a.m. to 5 p.m., Monday through
Friday. Phone 212-637-4308.

Wayne Public Library, 461 Valley
Road, Wayne, NJ 07470. Business hours:
9 am. to 9 p.m., Monday through
Thursday; 9 a.m. to 5:30 p.m., Friday; 10
a.m. to 5 p.m., Saturday; closed Sunday,
June through August; 1 p.m. to 5 p.m.,
September through May. Phone 973—
694—-4272.

FOR FURTHER INFORMATION CONTACT: Paul
G. Ingrisano, Project Manager, Federal
Facilities Section, Emergency &
Remedial Response Division, U.S. EPA,
Region II, 290 Broadway, 18th Floor,
New York, NY 10007-1866, 212-637—
4337, email: ingrisano.paul@epa.gov.
SUPPLEMENTARY INFORMATION: In the
“Rules and Regulations” Section of
today’s Federal Register, we are
publishing a direct final Notice of
Deletion of W.R. Grace & Co., Inc./
Wayne Interim Storage (USDOE)
Superfund Site without prior Notice of
Intent to Delete because we view this as
a noncontroversial revision and
anticipate no adverse comment. We
have explained our reasons for this
deletion in the preamble to the direct
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final Notice of Deletion, and those
reasons are incorporated herein. If we
receive no adverse comment(s) on this
deletion action, we will not take further
action on this Notice of Intent to Delete.
If we receive adverse comment(s), we
will withdraw the direct final Notice of
Deletion, and it will not take effect. We
will, as appropriate, address all public
comments in a subsequent final Notice
of Deletion based on this Notice of
Intent to Delete. We will not institute a
second comment period on this Notice
of Intent to Delete. Any parties
interested in commenting must do so at
this time.

For additional information, see the
direct final Notice of Deletion which is
located in the Rules section of this
Federal Register.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp., p. 351; E.O. 12580, 52 FR 2923;
3 CFR, 1987 Comp., p. 193.

Dated: August 2, 2012.

Judith A. Enck,

Regional Administrator, Region II.

[FR Doc. 2012—-20387 Filed 8-17-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[EPA-HQ-SFUND-1983-0002; FRL—9718-3]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List: Deletion
of the Hooker (Hyde Park) Superfund
Site

AGENCY: Environmental Protection
Agency.

ACTION: Proposed rule; notice of intent.

SUMMARY: The Environmental Protection
Agency (EPA) Region 2 is issuing a
Notice of Intent to Delete the Hooker
(Hyde Park) Superfund Site (Site)
located in Niagara Falls, New York,
from the National Priorities List (NPL)
and requests public comments on this
proposed action. The NPL, promulgated
pursuant to section 105 of the
Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) of 1980, as amended, is
an appendix of the National Oil and

Hazardous Substances Pollution
Contingency Plan (NCP). The EPA and
the State of New York, through the
Department of Environmental
Conservation, have determined that all
appropriate response actions under
CERCLA, other than operation,
maintenance, and five-year reviews,
have been completed. However, this
deletion does not preclude future
actions under Superfund.

DATES: Comments must be received by
September 19, 2012.

ADDRESSES: Submit your comments,
identified by Docket ID no. EPA-HQ-
SFUND-1983-0002, by one of the
following methods:

o Web site: http://
www.regulations.gov. Follow on-line
instructions for submitting comments.

e Email: sosa.gloria@epa.gov.

e Fax: To the attention of Gloria M.
Sosa at 212—637-4284.

e Mail: Gloria M. Sosa, Remedial
Project Manager, Emergency and
Remedial Response Division, U.S.
Environmental Protection Agency,
Region 2, 290 Broadway, 20th Floor,
New York, NY 10007—-1866.

e Hand delivery: Superfund Records
Center, 290 Broadway, 18th Floor, New
York, NY 10007-1866 (telephone: 212—
637—4308). (Monday to Friday from 9
a.m. to 5 p.m.). Such deliveries are only
accepted during the Docket’s normal
hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID no. EPA-HQ-SFUND-1983—
0002. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information

whose disclosure is restricted by statute.

Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or email. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through http://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your

name and other contact information in

the body of your comment and with any

disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.

Electronic files should avoid the use of

special characters, any form of

encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statue. Certain other
material, such as copyrighted material,
will be publicly available only in the
hard copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at:
U.S. Environmental Protection Agency,

Region 2, Superfund Records Center,

290 Broadway, 18th Floor, New York,

NY 10007-1866, Phone: 212—637—

4308, Hours: Monday to Friday from

9 a.m. to 5 p.m.

U.S. EPA Western NY Public
Information Office, 86 Exchange
Place, Buffalo, NY 14204-2026,
Telephone: (716) 551-4410, Hours:
Monday to Friday from 8:30 a.m.—4
p-m.

FOR FURTHER INFORMATION CONTACT:
Gloria M. Sosa, Remedial Project
Manager, U.S. Environmental Protection
Agency, Region 2, 290 Broadway, 20th
Floor, New York, NY 10007-1866,
telephone: 212—637-4283, email:
sosa.gloria@epa.gov.

SUPPLEMENTARY INFORMATION: In the
“Rules and Regulations” Section of
today’s Federal Register, we are
publishing a direct final Notice of
Deletion of the Hyde Park Landfill
Superfund Site without prior Notice of
Intent to Delete because we view this as
a noncontroversial revision and
anticipate no adverse comment. We
have explained our reasons for this
deletion in the preamble to the direct
final Notice of Deletion, and those
reasons are incorporated herein. If we
receive no adverse comment(s) on this
deletion action, we will not take further
action on this Notice of Intent to Delete.
If we receive adverse comment(s), we
will withdraw the direct final Notice of
Deletion, and it will not take effect. We
will, as appropriate, address all public
comments in a subsequent final Notice
of Deletion based on this Notice of
Intent to Delete. We will not institute a
second comment period on this Notice
of Intent to Delete. Any parties
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interested in commenting must do so at
this time.

For additional information, see the
direct final Notice of Deletion which is
located in the Rules section of this
Federal Register.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp., p. 351; E.O. 12580, 52 FR 2923;
3 CFR, 1987 Comp., p. 193.

Dated: August 9, 2012.

Judith A. Enck,

Regional Administrator, EPA, Region 2.
[FR Doc. 2012—-20266 Filed 8-17-12; 8:45 am]
BILLING CODE 6560-50-P

to the Congressional Review Act, 5
U.S.C. 801(a)(1)(A), because this Notice
does not have an impact on any rules of
particular applicability.

Subject: Implementation of the
Commercial Advertisement Loudness
Mitigation (CALM) Act, Report and
Order, FCC 11-182, published at 77 FR
40276, July 9, 2012, in MB Docket No.
11-93, and published pursuant to 47
CFR 1.429(e). See also 47 CFR 1.4(b)(1).

Number of Petitions Filed: 1.

Federal Communications Commission.
Marlene H. Dortch,

Secretary, Office of the Secretary, Office of
Managing Director.

[FR Doc. 2012-20402 Filed 8-17-12; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 73 and 76
[MB Docket No. 11-93; Report No. 2958]

Petition for Reconsideration of Action
in Rulemaking Proceeding

AGENCY: Federal Communications
Commission.

ACTION: Petition for reconsideration.

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 580

[Docket NHTSA-2012-0122; Notice 1]
Petition for Approval of Alternate
Odometer Disclosure Requirements

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Notice of initial determination.

SUMMARY: In this document, a Petition
for Reconsideration (Petition) has been
filed in the Commission’s Rulemaking
proceeding by the National Cable &
Telecommunications Association
(“NCTA”).

DATES: Oppositions to the Petition must
be filed on or before September 4, 2012.
Replies to an opposition must be filed
on or before September 14, 2012.
ADDRESSES: Federal Communications
Commission, 445 12th Street SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Evan Baranoff, Evan.Baranoff@fcc.gov,
Media Bureau, Policy Division, (202)
418-2120.

SUPPLEMENTARY INFORMATION: This is a
summary of Commission’s document,
Report No. 2958, released August 13,
2012. The full text of this document is
available for viewing and copying in
Room CY-B402, 445 12th Street SW.,
Washington, DC or may be purchased
from the Commission’s copy contractor,
Best Copy and Printing, Inc. (BCPI) (1-
800-378-3160). The Commission will
not send a copy of this Notice pursuant

SUMMARY: The State of Arizona has
petitioned for approval of alternate
requirements to certain requirements
under Federal odometer law. NHTSA
initially denies Arizona’s petition. This
notice is not a final agency action.
DATES: Comments are due no later than
September 19, 2012.

ADDRESSES: You may submit comments
[identified by DOT Docket ID Number
NHTSA-2012—-0122] by any of the
following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

e Mail: Docket Management Facility:
U.S. Department of Transportation, 1200
New Jersey Avenue SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

o Hand Delivery or Courier: West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE., between
9 a.m. and 5 p.m. ET, Monday through
Friday, except Federal holidays.

e Fax:202—-493-2251.

Instructions: For detailed instructions
on submitting comments and additional
information on the rulemaking process,
see the Public Participation heading of
the Supplementary Information section
of this document. Note that all

comments received will be posted
without change to http://
www.regulations.gov, including any
personal information provided. Please
see the Privacy Act heading below.

Privacy Act: Anyone is able to search
the electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78) or you may visit http://
DocketInfo.dot.gov.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov or the street
address listed above. Follow the online
instructions for accessing the dockets.
FOR FURTHER INFORMATION CONTACT:
Kerry Kolodziej, Office of the Chief
Counsel, National Highway Traffic
Safety Administration, 1200 New Jersey
Avenue SE., Washington, DC 20590
(Telephone: 202-366-5263) (Fax: 202—
366—3820).

SUPPLEMENTARY INFORMATION:

1. Introduction

Federal odometer law, which is
largely based on the Motor Vehicle
Information and Cost Savings Act (Cost
Savings Act),! as amended by the Truth
in Mileage Act of 1986 (TIMA),2
contains a number of provisions to limit
odometer fraud and ensure that the
buyer of a motor vehicle knows the true
mileage of the vehicle. The Cost Savings
Act requires the Secretary of
Transportation to promulgate
regulations requiring the transferor
(seller) of a motor vehicle to provide a
written statement of the vehicle’s
mileage registered on the odometer to
the transferee (buyer) in connection
with the transfer of ownership. This
written statement is generally referred to
as the odometer disclosure statement.
Further, under TIMA, vehicle titles
themselves must have a space for the
odometer disclosure statement and
States are prohibited from licensing
vehicles unless a valid odometer
disclosure statement on the title is
signed and dated by the transferor.
Federal law also contains document
retention requirements for odometer
disclosure statements.

TIMA’s motor vehicle mileage
disclosure requirements apply in a State
unless the State has alternate

1Sec. 401-13, Public Law 92-513, 86 Stat. 961—
63.
2 Sec. 1-3, Public Law 99-579, 100 Stat. 3309.
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requirements approved by the Secretary.
The Secretary has delegated
administration of the odometer program
to NHTSA. Therefore, a State may
petition NHTSA for approval of such
alternate odometer disclosure
requirements. 49 CFR 580.11 governs
petitions for approval of alternate
disclosure requirements.

Seeking to implement an electronic
odometer disclosure submittal process
for licensed dealers, the State of Arizona
petitions for approval of alternate
odometer disclosure requirements.

As discussed below, NHTSA’s initial
assessment is that Arizona’s petition
does not satisfy the requirements for a
petition for approval of alternate
disclosure requirements as set forth at
49 CFR 580.11(b), and that Arizona’s
proposed alternate odometer disclosure
requirements are not consistent with the
purpose of the disclosure required by
Federal odometer law. For these
reasons, as explained below, NHTSA
preliminarily denies Arizona’s petition.

II. Statutory Background and Purposes

A. Statutory Background

NHTSA reviewed the statutory
background of Federal odometer law in
its consideration of petitions for
approval of alternate odometer
disclosure requirements by Virginia,
Texas, Wisconsin, Florida, and New
York. See 74 FR 643, Jan. 7, 2009
(granting Virginia’s petition); 75 FR
20925, Apr. 22, 2010 (granting Texas’
petition); 76 FR 1367, Jan. 10, 2011
(granting Wisconsin’s petition in part);
77 FR 36935, June 20, 2012 (granting
Florida’s petition in part, and denying
Florida’s petition in part); see also 76 FR
65485, Oct. 21, 2011 (initial
determination denying New York’s
petition). The statutory background of
the Cost Savings Act and TIMA, as
related to odometer disclosure
requirements, other than in the transfer
of leased vehicles and vehicles subject
to liens where a power of attorney is
used, is discussed at length in NHTSA’s
final determination granting Virginia’s
petition. 74 FR 643; see also 77 FR
36935; 76 FR 48101, Aug. 8, 2011
(addressing leased vehicles and powers
of attorney).3 A brief summary of the
statutory background of Federal
odometer law follows.

In 1972, Congress enacted the Cost
Savings Act to establish safeguards for
consumers which prohibited odometer
tampering. Among other things, the Cost
Savings Act made it unlawful to alter an
odometer’s mileage, and required
written disclosure of odometer mileage

3 Arizona’s petition does not address leased
vehicles or powers of attorney.

in connection with any transfer of
ownership of a motor vehicle.*
However, the Cost Savings Act had a
number of shortcomings, which are
discussed below.

In 1986, Congress enacted TIMA to
address the Cost Savings Act’s
shortcomings. Congress was specifically
concerned with addressing odometer
fraud in the commercial market, and
noted that used car auctions,
distributors, wholesalers, dealers, and
used car lots of new car dealers often
may be directly involved in fraud.®
TIMA also added a provision to the Cost
Savings Act, allowing States to obtain
approval for alternate odometer
disclosure requirements. Pursuant to
Section 408(f) of the Cost Savings Act,
as amended by TIMA: The Secretary
shall approve alternate motor vehicle
mileage disclosure requirements
submitted by a State unless the
Secretary determines that such
requirements are not consistent with the
purpose of the disclosure required by
subsection (d) or (e), as the case may be.

In 1994, in the course of the
recodification of various laws pertaining
to the Department of Transportation, the
Cost Savings Act, as amended, was
repealed, reenacted, and recodified
without substantive change. See Public
Law 103-272, 108 Stat. 745, 1048—1056,
1379, 1387 (1994). The odometer statute
is now codified at 49 U.S.C. 32701 et
seq. Section 408(a) of the Cost Savings
Act was recodified at 49 U.S.C.
32705(a). Sections 408(d) and (e), which
were added by TIMA, with subsequent
amendments, were recodified at 49
U.S.C. 32705(b) and (c). The provisions
pertaining to approval of State alternate
motor vehicle mileage disclosure
requirements were recodified at 49
U.S.C. 32705(d).

B. Statutory Purposes

In our final determinations, after
notice and comment, granting the
petitions for approval of alternate
odometer disclosure requirements of
Virginia, Texas, and, in part, Wisconsin
and Florida, we identified the statutory
purposes of TIMA.6 74 FR 643; 75 FR

4In 1976, Congress amended the odometer
disclosure provisions in the Cost Savings Act to
provide further protections to purchasers from
unscrupulous car dealers. See Public Law 94-364,
90 Stat. 981 (1976).

5S. Rep. 99-47, at 2 (1985), reprinted in 1986
U.S.C.C.A.N. 5620, 5621.

6 Any statements which refer to the “purposes of
TIMA” or a “purpose of TIMA” should be
interpreted to refer to the purpose of the disclosure
required by subsection (d) or (e), as the case may
be, as stated in Section 408 of the Cost Savings Act,
as amended by TIMA.

20925; 76 FR 1367; 77 FR 36935. These
purposes are summarized below.

One purpose of TIMA was to ensure
that the form of the odometer disclosure
precluded odometer fraud. The Cost
Savings Act did not require odometer
disclosures to be made on a vehicle’s
title. This created a potential for
odometer fraud, because a transferor
could easily alter the odometer
disclosure or provide a new statement
with different mileage.” TIMA
addressed this shortcoming of the Cost
Savings Act by requiring mileage
disclosures to be on a vehicle’s title
instead of a separate document. Titles
also had to contain space for the seller’s
attested mileage disclosure.

A second purpose of TIMA was to
prevent odometer fraud by processes
and mechanisms making the disclosure
of an odometer’s mileage on the title a
condition of the application for a title,
and a requirement for the title issued by
the State.? This was intended to
eliminate or significantly reduce abuses
associated with lack of control of the
titling process.? Prior to TIMA,
odometer fraud was facilitated by the
ability of transferees to apply for titles
without presenting the transferor’s title
with the disclosure.

Third, TIMA sought to prevent
alterations of disclosures on titles and to
preclude counterfeit titles through
secure processes. Prior to TIMA, titles
could be printed through non-secure
processes, and could be easily altered or
laundered.1? To address this
shortcoming of the Cost Savings Act,
TIMA required titles to be printed by
means of a secure printing process or
protected by other secure processes.1?

A fourth purpose of TIMA was to
create a record of the mileage on
vehicles and a paper trail.12 This would
allow consumers to be better informed
and provide a mechanism for tracing
odometer tampering and prosecuting
violators. Under the Cost Savings Act,
prior to TIMA, odometer disclosures
could be made on pieces of paper and
did not have to be submitted with new
title applications. TIMA required new
applications for title to include the
transferor’s mileage disclosure
statement on the title, creating a
permanent record that could easily be

7 See S. Rep. 99-47, at 2-3 (1985), reprinted in
1986 U.S.C.C.A.N. 5620, 5621-22; H. Rep. 99-833,
at 33 (1986).

8 See S. Rep. 99-47, at 2—3 (1985), reprinted in
1986 U.S.C.C.A.N. 5620, 5621-22; H. Rep. 99-833,
at 18, 32 (1986).

9Sec. 2, Public Law 99-579, 100 Stat. 3309.

10 See S. Rep. 99-47, at 3 (1985), reprinted in
1986 U.S.C.C.A.N. 5620, 5622.

11 See H. Rep. 99-833, at 18, 33 (1986).

12 See H. Rep. 99-833, at 18, 33 (1986).
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checked by subsequent owners or law
enforcement officials. This record
would provide critical snapshots of the
vehicle’s mileage at every transfer,
which are fundamental links in the
paper trail.

Finally, the general purpose of TIMA
was to protect consumers by ensuring
that they received valid representations
of the vehicle’s actual mileage at the
time of transfer based on odometer
disclosures.13 The TIMA amendments
were directed at resolving shortcomings
in the Cost Savings Act.

III. The Arizona Petition

Arizona seeks to implement an
electronic odometer disclosure
submittal process for licensed motor
vehicle dealers, and petitions NHTSA
for approval of alternate odometer
disclosure requirements. The petition
requests NHTSA to allow use of
alternate odometer disclosure
procedures in two situations.

As background, according to
information posted on the Arizona
Department of Transportation (ADOT)
Web site, there are over 700 new motor
vehicle dealers licensed in Arizona and
over 1,400 used motor vehicle dealers
licensed in Arizona.l4 The Arizona
Automobile Dealers Association, which
represents new car and truck franchised
dealers, has over 250 members.15 The
Arizona Independent Automobile
Dealers Association, which calls itself
the voice of the used motor vehicle
industry and represents non-franchised
motor vehicle dealers in Arizona, has
215 registered dealers.16

A. Arizona Law Regarding Dealers

Since Arizona’s petition addresses the
transfer of used motor vehicles to and
from licensed Arizona dealers, we
briefly describe certain aspects of
Arizona law relevant to such transfers.
Currently, pursuant to the Arizona
Revised Statutes, a dealer shall not offer
for sale or sell a used motor vehicle
until the dealer has obtained a
certificate of title to the motor vehicle.1”
The Arizona Administrative Code
further requires that the dealer’s name
shall be recorded on a title certificate as
transferee or purchaser.1® A certificate
of title in Arizona includes space for
ownership change information,
including an odometer mileage

13 See Sec. 1-3, Public Law 99-579, 100 Stat.
3309.

14 http://www.azdot.gov/mvd/
MotorVehicleDealers/LicensedDealers.asp (Arizona
Licensed Motor Vehicle Dealer Listing, June 2012).

15 http://www.aada.com/.

16 See http://www.aiada.net/.

17 Ariz. Rev. Stat. 28—4409(A)(2).

18 Ariz. Admin. Code R17-5-404

disclosure statement, and dealer
reassignment information.19

Arizona’s petition does not identify
any proposed changes to applicable
State law.

B. Arizona’s Proposed Projects

Arizona proposes that licensed
dealers meeting specified technical
requirements would electronically scan
and upload documents to ADOT,
including documents used to make
odometer disclosures, rather than
mailing or hand-carrying the documents
to ADOT. Based on this description, it
is our understanding that Arizona’s
proposals would only apply to vehicles
acquired by licensed Arizona dealers
and sold to in-state buyers.

According to the petition, dealers
would scan documents using a specified
format and resolution, and would
encrypt the scanned images. Dealers
would transmit the images to ADOT
through a secure system using account
codes, user/group profiles, and
passwords.29 ADOT would have the
ability to sanction participating dealers,
including revoking their ability to
electronically submit documents to
ADOT. ADOT would retain electronic
files in a document management system,
and dealers would be required to retain
hard copies of the documents submitted
in accordance with retention periods
specified by Federal and Arizona law.

Both of Arizona’s proposed projects
would utilize odometer disclosures
made on a form described in the
petition as a Secure Odometer
Disclosure.2? An example of a
completed Secure Odometer Disclosure
form is attached to Arizona’s petition.
The example form includes ADOT
identifying information in the upper
left-hand corner and indicates that it is
void if altered or erased. Arizona’s
petition describes the form as using a
watermark displaying the word VOID
when scanned. This feature is visible on
the example provided; the word VOID
appears repeatedly across the entire
form. The form does not have any
unique identifier, such as a serial
number.

The top section of the proposed
Secure Odometer Disclosure form
includes spaces for Vehicle
Identification Number (VIN), Year,

19 Ariz. Admin. Code R17-4-202(B).

20 The petition does not describe whether
employees of a dealer would share information to
access the ADOT system or whether each employee
of a dealer would have unique access information,
so that a submission could be traced to a specific
individual.

21 We note that, based on the example form, a
Secure Odometer Disclosure would be used solely
for the purpose of making an odometer disclosure.
It would not transfer ownership of a vehicle.

Make, Body Style, Buyer Name, and
Title Number. The form also appears to
include a space for Sale Date; however,
the example attached to Arizona’s
petition is completed with the sale state
(AZ) in that space.

The next section of the Secure
Odometer Disclosure form includes the
following statement: ‘“Federal and State
law require that the seller states the
mileage in connection with the transfer
of ownership. Failure to complete the
odometer statement, or providing a false
statement, may result in fines and/or
imprisonment.” Below that statement is
a space for Odometer Reading and boxes
to check to indicate whether the
odometer reading is in miles or
kilometers. There is also a box to check
to indicate “Mileage in excess of
odometer mechanical limits,” and a box
to check to indicate “NOT Actual
Mileage, WARNING—ODOMETER
DISCREPANCY.” Below, the form
states: “I certify to the best of my
knowledge that the odometer reading is
the actual mileage unless one of the
boxes above is checked.”

The following section of the Secure
Odometer Disclosure form includes
spaces for Seller/Dealership name
(printed), Dealer Number, Street
Address, City, State, Zip, Agent Name,
and Seller/Agent Signature.

At the bottom of the Secure Odometer
Disclosure form is the following
statement: “I am aware of the above
odometer certification made by the
seller.” This statement is followed by
spaces for Buyer Name (printed) and
Buyer Signature.

The Secure Odometer Disclosure form
would be completed and signed by
hand. A licensed automobile dealer
would scan and electronically submit
the completed Secure Odometer
Disclosure form, along with other
documents as described below, to
ADQT.

1. Project One

For purposes of the first project
addressed by the petition (Project One),
Arizona seeks to institute alternate
odometer disclosure requirements for a
trade in or sale of a used vehicle to a
licensed dealer when there is no paper
title 22 and the vehicle is subject to
electronic lien(s).

According to the petition, the
transferor would make an odometer
disclosure to the dealer on a Secure
Odometer Disclosure form, signed by
both parties. The dealer would then

221t appears that there is an electronic title. The
petition describes Arizona as having state laws
designed to facilitate a nearly paperless vehicle title
system, but does not provide copies of, cite to, or
otherwise describe those laws.


http://www.azdot.gov/mvd/MotorVehicleDealers/LicensedDealers.asp
http://www.azdot.gov/mvd/MotorVehicleDealers/LicensedDealers.asp
http://www.aiada.net/
http://www.aada.com/
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apply for a title in its own name by
scanning and electronically submitting a
title application, Secure Odometer
Disclosure form, and other supporting
documents to ADOT.

The petition specifies that the dealer
would make an odometer disclosure on
the title at the time it resells the vehicle.
Petition at p. 2. While this indicates that
ADOT would send the dealer a new
paper title after the transfer of the
vehicle to the dealer is complete,
another portion of the petition
describing the process states that the
selling dealer would make an odometer
disclosure on a Secure Odometer
Disclosure form. Petition at p. 3.
According to this portion of the petition,
the dealer would then scan and
electronically submit the completed
Secure Odometer Disclosure form and
other supporting documents to ADOT.23
The petition appears to propose that the
dealer would scan and electronically
submit a Secure Odometer Disclosure,
but not the title, to ADOT following the
dealer’s sale of the vehicle.24

The dealer would retain the original
Secure Odometer Disclosure forms for
the retention periods specified by
Federal and Arizona law.

2. Project Two

Arizona’s petition also describes a
second project (Project Two), for which
it seeks alternate odometer disclosure
requirements. Project Two would apply
to a licensed dealer’s sale of a used
motor vehicle that had a paper title at
the time it was transferred (traded in or
sold) to a licensed dealer.

The petition states that the vehicle
would be resold by a dealer using the
paper title from the transferor. It
appears, based on this description and
the requirements of Arizona law that a
dealer’s name shall be recorded on a
title certificate as transferee or
purchaser and that a title include space
for dealer reassignment information,
that the dealer would make an odometer
disclosure on the paper title at the time
it resells the vehicle.25 However, the
petition also specifies that if the dealer
applies for a new title in the name of the
vehicle purchaser, the dealer and

23 The purpose of this submission is not clear
from the petition. Unlike the submission following
the initial transaction in Project One (the transfer
of a vehicle to the dealer), the petition does not
specify that the dealer would submit a title
application along with the Secure Odometer
Disclosure form.

24 This is unlike the petition’s description of the
dealer’s electronic submission to ADOT for
purposes of Project Two, discussed below.

25 Arizona’s petition is not detailed and at points
is not clear. To the extent our reading of the petition
is inconsistent with Arizona’s intent, we invite
Arizona to clarify its proposals in comments.

purchaser would complete a Secure
Odometer Disclosure form. The dealer
would then scan and electronically
submit a title application, the paper
title,26 the Secure Odometer Disclosure
form, and supporting documents to
ADOT. The dealer would retain the
original documents (including the
original paper title) for the retention
periods specified by Federal and
Arizona law. According to the petition,
a new title would be sent to the buyer
if there is no lien on the vehicle. If there
is a lien, both the lien and the title
would be maintained as electronic
records by ADOT.

C. Arizona’s Position on Meeting the
Statutory Purposes

Arizona’s petition asserts that its
proposals are consistent with the
purposes of Federal odometer law and
regulations.2? Arizona identifies the
purposes of Chapter 327 of Title 49 as
a whole. Specifically, those purposes
are to prohibit tampering with motor
vehicle odometers, and to provide
safeguards to protect purchasers in the
sale of motor vehicles with altered or
reset odometers. 49 U.S.C. 32701(b).
Arizona also identifies the purposes of
Federal regulations pertaining to
odometer disclosure requirements, as
set forth at 49 CFR 580.2. Those
purposes, other than for leased vehicles,
are to provide purchasers of motor
vehicles with odometer information to
assist them in determining a vehicle’s
condition and value by making the
disclosure of a vehicle’s mileage a
condition of title, and to preserve
records that are needed for the proper
investigation of possible violations of
the Cost Savings Act and any
subsequent prosecutorial, adjudicative,
or other action.

Arizona asserts that its proposed
projects support the enforcement of
Federal odometer law by ensuring that
a Secure Odometer Disclosure form is
submitted and transmitted
electronically by a dealer to a certified
ADOT processor. Arizona also states
that a watermark displaying the word
VOID across the Secure Odometer
Disclosure form when scanned will
serve as a secure measure to submission
of a fraudulent form. Arizona also
asserts that the processes it proposes

261t appears that the dealer would be required to
submit scans of both the front and back of the paper
title.

27 As discussed above, pursuant to Section 408 of
the Cost Savings Act, as amended by TIMA: The
Secretary shall approve alternate motor vehicle
mileage disclosure requirements submitted by a
State unless the Secretary determines that such
requirements are not consistent with the purpose of
the disclosure required by subsection (d) or (e), as
the case may be.

will offer greater protections against
potential odometer fraud than does 49
CFR part 580.

IV. Analysis

A. Requirements for a Petition Under 49
CFR 580.11(b)

As a preliminary matter, NHTSA’s
initial determination is that Arizona’s
petition does not satisfy the
requirements for a petition for approval
of alternate disclosure requirements, set
forth in 49 CFR 580.11(b).

First, the petition does not set forth
the motor vehicle disclosure
requirements in effect in the State,
including a copy of the applicable State
law or regulation, as required by 49 CFR
580.11(b)(3). We reviewed Arizona law
and discussed relevant provisions
above.28 The petition states that Arizona
is requesting to change the manner in
which documents are submitted to and
maintained by the State, and not the
manner in which odometer disclosures
are made.2°® However, we found no
reference to a Secure Odometer
Disclosure in the Arizona Revised
Statutes or Arizona Administrative
Code.

Second, Arizona’s petition does not
adequately demonstrate that the State
motor vehicle requirements are
consistent with the purposes of the
Motor Vehicle Information and Cost
Savings Act. See 49 CFR 580.11(b)(4).
As noted above, Section 408(f) of the
Cost Savings Act, as added by TIMA,
states in pertinent part that the
Secretary shall approve alternate motor
vehicle mileage disclosure requirements
submitted by a State unless the
Secretary determines that such
requirements are not consistent with the
purpose of the disclosure required by
subsection (d) or (e), as the case may
be.30 The petition includes a very

28 To the extent Arizona believes additional
provisions (including any proposed new
provisions) are relevant, we invite Arizona to set
forth and include a copy of such provisions in
comments.

29 The petition asserts that, under both of the
proposed projects, all required odometer
disclosures will continue to be made in the manner
required by 49 CFR part 580. We note that this
assertion is illogical; if all required odometer
disclosures will be made in the manner required by
49 CFR PART 580 then Arizona has no need to
petition for approval of alternate disclosure
requirements.

30'We note that the statute predicates approval of
alternate motor vehicle mileage disclosure
requirements submitted by a State on their
consistency with the purpose of the statutory
disclosure requirements. Most States that have
petitioned for approval of alternate odometer
disclosure requirement have specifically addressed
the purposes of TIMA related to the disclosure
requirements, as set forth above. See 76 FR 1367;
76 FR 65485; 77 FR 36935. Instead of addressing
the purpose of the statutory disclosure
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limited discussion of how, according to
Arizona, its proposals are consistent
with the statutory purposes of Section
408(d).31 The petition specifically
describes the proposed method of
electronically submitting a Secure
Odometer Disclosure form to ADOT and
the use of a watermark as supporting the
purposes of the law. However, Arizona’s
petition does not specifically address
the purposes of Section 408(d) of the
Cost Savings Act, even though NHTSA
had specifically addressed this in prior
Federal Register notices. Arizona also
does not explain how use of a Secure
Odometer Disclosure form to make an
odometer disclosure is consistent with
the relevant purposes.

B. Arizona’s Proposal in Light of TIMA’s
Purposes

In view of the initial, non-final, nature
of our assessment of whether Arizona’s
petition meets the requirements for a
petition, we now proceed to our initial
assessment of whether Arizona’s
proposed projects satisfy TIMA’s
purposes. We address Arizona’s two
proposed projects in turn.

1. Project One

NHTSA has initially determined that
Project One would not satisfy the first
purpose of TIMA, to ensure that the
form of the odometer disclosure
precludes odometer fraud. TIMA
addressed the potential for fraud by
requiring mileage disclosures to be on a
vehicle’s title instead of a separate
document. Project One is inconsistent
with this purpose because it proposes
using a Secure Odometer Disclosure
form, separate 32 from the vehicle’s title,
to make an odometer disclosure. First, a
transferor would use a Secure Odometer
Disclosure form to make an odometer
disclosure upon trading in or selling the
vehicle to a dealer.33 Second, a dealer,

requirements, Arizona instead addressed the
broader, overall purposes of Federal odometer law
(which originate from Section 401 of the 1972 law)
and the purposes of Federal odometer regulations.

31 We do not address Section 408(e), which
concerned leased motor vehicles, because Arizona’s
petition does not address leased motor vehicles.

32NHTSA has approved petitions establishing a
process for an odometer disclosure to be directly
linked to a vehicle’s title using a secure process
involving both parties. See 74 FR 643; 75 FR 20925;
76 FR 1367; 77 FR 36935. In such cases, the
odometer disclosure is not separate from the title.

33 We note that Project One addresses vehicles
subject to liens. In amendments to TIMA pertaining
to titles in the possession of a lienholder when the
transferor transfers ownership of the vehicles,
Congress maintained the requirement that the
disclosure be on the title itself. It did provide for
the use of a secure power of attorney under
restrictive conditions, as an exception to the
prohibition that a person may not sign an odometer
disclosure statement as both the transferor and
transferee.

who had obtained title in its own name
for the vehicle, would apparently make
an odometer disclosure on a Secure
Odometer Disclosure at the time it
resells the vehicle.3* An unscrupulous
person could discard a Secure Odometer
Disclosure form signed by both parties
and create another Secure Odometer
Disclosure form bearing an inaccurate
odometer disclosure prior to submitting
it to ADOT.

NHTSA has also initially determined
that Project One does not satisfy the
second purpose of TIMA, to prevent
odometer fraud by processes and
mechanisms making the disclosure of an
odometer’s mileage on the title a
condition of the application for a title
and a requirement for the title issued by
the State. There is no such requirement
in Project One. Instead, Project One
would allow a dealer to apply for and
obtain a title in its own name by
electronically transmitting a Secure
Odometer Disclosure form, separate
from the vehicle’s title, to ADOT.35

NHTSA has also initially determined
that Project One also does not satisfy the
third purpose of TIMA, which is to
prevent alterations of odometer
disclosures on titles and to preclude
counterfeit titles through secure
processes. Project One would make
odometer disclosures on Secure
Odometer Disclosure forms, which are
susceptible to substitutions, alterations,
and/or forgery. Arizona’s petition states
that the use of a watermark on the
Secure Odometer Disclosure form and
security features in dealers’ electronic
submissions to ADOT provide sufficient
levels of security. However, Arizona has
not shown how the watermark would
prevent submission of a fraudulent
form, as the petition claims. According
to the petition, the word VOID is
displayed after the form is scanned.
Since, in proposed Project One, a dealer
is required to scan the form to submit
it to ADOT, Secure Odometer Disclosure
forms received by ADOT would appear
as VOID. Arizona has not explained
how ADOT would distinguish between
an altered form that read VOID prior to
being scanned, and a legitimate form
that read VOID after being scanned.36

34 The petition also specifies that the dealer
would make an odometer disclosure on the title.
Arizona does not explain why the dealer also
apparently would make an odometer disclosure on
a separate Secure Odometer Disclosure form.

35 Project One also proposes that a dealer would
electronically submit a Secure Odometer Disclosure
to ADOT following its subsequent resale of the
vehicle, but it is unclear from the petition whether
this submission is for the purpose of a title
application.

36 The placement of the word VOID repeatedly
across the Secure Odometer Disclosure form also

Moreover, dealers would have access to
blank forms bearing the watermark,
which could be used by an
unscrupulous person to create a new,
fraudulent form prior to submitting it to
ADOT, as discussed above.

NHTSA has initially determined that
Project One also does not satisfy the
fourth purpose of TIMA, to create a
record of the mileage on vehicles and a
paper trail. Project One would not create
a scheme of records equivalent to the
paper trail required by law. The mileage
recorded in an odometer disclosure
establishes a critical benchmark for
evaluating the remaining mileage
declarations that will follow. NHTSA
has initially determined that Project
One’s proposed use of a Secure
Odometer Disclosure form would not
create records and a paper trail
consistent with this purpose of TIMA
because the form is separate from the
vehicle