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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 121
[Docket No. FAA-2012-0429]

Airbus Operations GmbH Grant of
Exemption No. 10611

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of FAA Grant of
Exemption No. 10611

SUMMARY: This document contains a
summary of the agency’s decision on a
petition for exemption. The purpose of
the document is to improve the public’s
awareness and inform affected operators
of the FAA’s decision.

DATES: The exemption became effective
on August 28, 2012.

FOR FURTHER INFORMATION CONTACT:
Frances Shaver, (202) 267—4059, Office
of Rulemaking, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591, or
Katie Haley, (202) 493-5708, Office of
Rulemaking, ARM—-207, Federal
Aviation Administration, 800
Independence Avenue SW.,
Washington, DC 20591.

ADDRESSES: Availability of the notice of
exemption: You can obtain an electronic
copy of this document or Exemption No.
10611 by—

1. Searching the Federal eRulemaking
Portal at http://www.regulations.gov;

2. Accessing the Government Printing
Office’s Web page at http://
www.gpo.gov/fdsys/browse/
collection.action?collectionCode=FR; or

3. Contacting the person identified in
the FOR FURTHER INFORMATION CONTACT
section of this document.

SUPPLEMENTARY INFORMATION:

Summary of Grant of Exemption
Docket No.: FAA-2012-0429.

Petitioner: Airbus Operations GmbH.

Sections of 14 CFR Affected: Part 121.

On August 28, 2012, the FAA granted
an exemption in the matter of the
petition of Airbus Operations GmbH.
The exemption from 14 CFR 121.344(f)
and Appendix M is granted to the extent
necessary to allow the operators of the
Airbus model 318, 319, 320 and 321
airplanes listed in Exemption No. 10611
to temporarily operate these airplanes
without complying with the digital
flight data recorder sampling rate
requirement, subject to the conditions
and limitations listed in the exemption.
Among other conditions and
limitations, each operator of an affected
airplane must, within 90 days of
issuance of the exemption (August 28,
2012), submit a letter to its principal
inspector that, among other things,
includes a request to use Exemption No.
10611.

Issued in Washington, DC, on September 4,
2012.
Lirio Liu,
Acting Director, Office of Rulemaking.
[FR Doc. 2012-22095 Filed 9-6—12; 8:45 am|]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 121 and 129

[Docket No. FAA-2006-24281; Amendment
Nos. 121-360A, 129-51A]

RIN 2120-Al05

Aging Airplane Program: Widespread
Fatigue Damage; Correction

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; technical
amendment; correction.

SUMMARY: The FAA is correcting a
technical amendment published May
24, 2012 to a final rule published
November 15, 2010. The final rule
required design approval holders of
certain existing airplanes and all
applicants for type certificates of future
transport category airplanes to establish
a limit of validity of the engineering
data that supports the structural
maintenance program (hereinafter
referred to as LOV). It also required that
operators of any affected airplane
incorporate the LOV into the

maintenance program for that airplane.
The technical amendment to the final
rule was issued to correct errors, but
within its publication, it contained
inadvertent errors due to pagination in
two tables. This document corrects the
errors in those tables.

DATES: This corrective action becomes
effective September 7, 2012.

FOR FURTHER INFORMATION CONTACT: For
technical questions concerning this
action, contact Walter Sippel, ANM—
115, Airframe/Cabin Safety Branch,
Federal Aviation Administration, 1601
Lind Avenue SW., Renton, WA 98057—
3356; telephone (425) 227-2774;
facsimile (425) 227-1232; email
walter.sippel@faa.gov.

For legal questions concerning this
action, contact Doug Anderson, Office of
Regional Counsel, Federal Aviation
Administration, 1601 Lind Avenue SW.,
Renton, WA 98057-3356; telephone
(425) 227-2166; facsimile (425) 227—
1007; email douglas.anderson@faa.gov.
SUPPLEMENTARY INFORMATION:

Background

On May 24, 2012, the FAA published
a technical amendment to a final rule.
The technical amendment is entitled
“Aging Airplane Program: Widespread
Fatigue Damage” (77 FR 30877), which
corrected a final rule published
November 15, 2010 (75 FR 69746).

In that technical amendment, the FAA
intended to correct compliance dates of
§§26.21, 121.1115, and 129.115 for
Airbus A310 and A300-600 series
airplanes. Upon publication, however,
the technical amendment contained
inadvertent errors due to pagination in
two of the tables.

Accordingly, FAA amends 14 CFR
parts 121 and 129 by making the
following technical amendments:

PART 121—OPERATING
REQUIREMENTS: DOMESTIC, FLAG,
AND SUPPLEMENTAL OPERATIONS

m 1. The authority citation for part 121
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 40119,

41706, 44101, 44701-44702, 44705, 44709—
44711, 44713, 44716—44717, 44722, 46105.

m 2.In § 121.1115, revise the table
entitled “Table 1—Airplane Subject to
§26.21” to read as follows:

§121.1115 Limit of validity.

* * * * *
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TABLE 1—AIRPLANES SUBJECT TO §26.21

: Compliance date—months after
Airplane model January 14, 2011

Default LOV
[flight cycles (FC)
or flight hours (FH)]

Airbus—Existing ' Models Only:

A300 B2-1A, B2-1C, B2K-3C, B2-203

A300 B4—2C, BA—103 ....oeiiiiieeieeeerreeeere et

A300 B4-203 ...............

A300-600 Series ....

A310-200 Series ....

AST10-300 SEIES ...veeueeirieieeireeieerte ettt sre e r e sr e e naeenne e

ABT8 SEIIES .ttt

A319 Series ............

A320-100 Series ....

A320-200 Series ...

A321 Series ........

A330-200, —300 Series (except WV050 family) (non enhanced) .........c..........

A330-200, —300 Series WV050 family (enhanced) .........ccccocoveveviiieinierieeennnn.

A330-200 Freighter SErES ......ccorveririeirireeire et

A340-200, —300 Series (except WV 027 and WV050 family) (non enhanced)

A340-200, —300 Series WV 027 (non enhanced) .........ccceeverereeneneeneneennenne

A340-300 Series WV050 family (enhanced) .........ccocoveiiiieeniiineenieenee e

A340-500, =800 SEIES ...ueeeeerieeiiiiieeiiriieeiireeeesteeeertteeeereeeesreeessreeeesneeeeanreeeaas

ABB0—800 SEIIES .....eieveeiiiiitie ettt

Boeing—Existing ' Models Only:

48 PRSPPI

727 (@l SEES) eeeeieeieieeiie ettt

737 (Classics): 737-100, —200, —200C, —300, —400, —500 ..

737 (NG): 737-600, —700, —700C, —800, —900, -900ER .........ccecvvrvverrereerrennee

747 (Classics): 747-100, —100B, —100B SUD, -200B, —200C, —200F, =300, | 30 ....cccceerueruereererreereeneeneeseeneene
747SP, 747SR.

747—-400: 747-400, —400D, —400F ......coiiiieieieeieceeesee e B0 i

4T TP PR PRURPPRT

4 PRSPPI

TT77—200, =300 ...cctieeiirieeeeteee et r e r e e n e nneens

777—200LR, 777-300ER .....ooiiiiiieiiieeieeee ettt

A4 PRSP PRSP

Bombardier—Existing ' Models Only:
CL-600: 2D15 (Regional Jet Series 705), 2D24 (Regional Jet Series 900) .... | 72 ...ccccvevieerereenireenreneenee e
Embraer—Existing ' Models Only:
ERUJ 170 e T2 e
ERUJ 190 ittt T2 e
Fokker—Existing ' Models Only:
F.28 Mark 0070, Mark 0100 ........ccocuieeriereniesieeie e eee e see s B0 e
Lockheed—Existing ' Models Only:

[ 0 PRSP P

188 o

382 (all series)

McDonnell Douglas—Existing ' Models Only:

DIC8, —8F ittt

DC-9 (except for MD—80 MOdEIS) ......cccererreriiriiiinienieeee e

MD-80 (DC—-9-81, —82, —83, =87, MD—88) ......cccerereeriernierieneenie e

IMD—00 .ttt e

DC—10-10, =15 ittt st sttt nee s

DC—10-30, =40, —10F, —30F, —40F .....cccecitiieiereenreeeene e

MD-10-10F

MD-10-30F

MD =11, MD=TTF oot

Maximum Takeoff Gross Weight Changes:

All airplanes whose maximum takeoff gross weight has been decreased to | 30, or within 12 months after
75,000 pounds or below after January 14, 2011, or increased to greater the LOV is approved, or be-
than 75,000 pounds at any time by an amended type certificate or supple- fore operating the airplane,
mental type certificate. whichever occurs latest.

All Other Airplane Models (TCs and amended TCs) not Listed in Table 2 ............. 72, or within 12 months after
the LOV is approved, or be-
fore operating the airplane,
whichever occurs latest.

48,000 FC

40,000 FC

34,000 FC

30,000 FC/67,500 FH
40,000 FC/60,000 FH
35,000 FC/60,000 FH
48,000 FC/60,000 FH
48,000 FC/60,000 FH
48,000 FC/48,000 FH
48,000 FC/60,000 FH
48,000 FC/60,000 FH
40,000 FC/60,000 FH
33,000 FC/100,000 FH
See NOTE.

20,000 FC/80,000 FH
30,000 FC/60,000 FH
20,000 FC/100,000 FH
16,600 FC/100,000 FH
See NOTE.

60,000 FC/60,000 FH
60,000 FC
75,000 FC
75,000 FC
20,000 FC

20,000 FC
50,000 FC
50,000 FC
40,000 FC
40,000 FC
11,000 FC

60,000 FC

See NOTE.
See NOTE.

90,000 FC

36,000 FC
26,600 FC
20,000 FC/50,000 FH

50,000 FC/50,000 FH
100,000 FC/100,000 FH
50,000 FC/50,000 FH
60,000 FC/90,000 FH
42,000 FC/60,000 FH
30,000 FC/60,000 FH
42,000 FC/60,000 FH
30,000 FC/60,000 FH
20,000 FC/60,000 FH

Not applicable.

Not applicable.

1 Type certificated as of January 14, 2011.
Note: Airplane operation limitation is stated in the Airworthiness Limitation section.
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* * * * *

PART 129—OPERATIONS: FOREIGN
AIR CARRIERS AND FOREIGN
OPERATORS OF U.S.-REGISTERED
AIRCRAFT ENGAGED IN COMMON
CARRIAGE

m 3. The authority citation for part 129
continues to read as follows:

Authority: 49 U.S.C. 1372, 40113, 40119, §129.115 Limit of validity.
44101, 44701-44702, 44705, 44709-44711, * * * * *
44713, 44716-44717, 44722, 44901-44904,

44906, 44912, 46105, Pub. L. 107-71 sec.
104.

m 4.In §129.115, revise the table
entitled “Table 1—Airplane Subject to
26.21” to read as follows:

TABLE 1—AIRPLANES SUBJECT TO §26.21

Airplane model

January 14, 2011

. Default LOV
Compliance Date—months after [flight cycles (FC)

or flight hours (FH)]

Airbus—Existing ! Models Only:

A300 B2-1A, B2-1C, B2K-3C, B2-203 ......

A300 B4-2C, B4-103

A300 B4-203 ..o
A300—-600 Series .......ccooevvvririenirieirienns

A310-200 Series ....
A310-300 Series ....
A318 Series ............

AB19 SErES ..veveeeeeeeeiee e
A320-100 SErIES ..eeeevveeeereeeeeieeecciee e

A320-200 Series ....

AB21 SEMES ..veeeeereeeeeeeeeee e

..................................................... 30 .. | 48,000 FC

40,000 FC

..................................................... 34,000 FC
30,000 FC/67,500 FH
40,000 FC/60,000 FH
35,000 FC/60,000 FH
48,000 FC/60,000 FH
48,000 FC/60,000 FH
48,000 FC/48,000 FH
48,000 FC/60,000 FH
48,000 FC/60,000 FH

A330-200, —300 Series (except WV050 family) (non enhanced) .........c.......... 40,000 FC/60,000 FH

A330-200, —300 Series WV050 family (enhanced) .........ccccoomiinenieniinicnenne
A330-200 Freighter Series .........ccccevevrneene
A340-200, —300 Series (except WV 027 and WV050 family) (non enhanced)
A340-200, —300 Series WV 027 (non enhanced) .........ccccceervieneenieeneenieeenee.

A340-300 Series WV050 family (enhanced)

A340-500, =600 SErieS .....cceevvverrcrererireaanns
AB80—800 SErIES ..eeeevrreecrererirrieeeiieeesieeaens

Boeing—Existing ' Models Only:

48 ST S PR PRURPRT

727 (@ll SEHES) .vvieeericieereeeee e 60,000 FC

737 (Classics): 737-100, —200, —200C, —-300, —400, —500 .. 75,000 FC

737 (NG): 737-600, =700, —700C, —800, —900, —900ER ..........cccvririrrrrenne 75,000 FC

747 (Classics): 747-100, —100B, —100B SUD, -200B, —200C, —200F, —300, 20,000 FC

747SP, 747SR.

747-400: 747-400, —400D, —400F 20,000 FC

T57 e 50,000 FC

T67 e 50,000 FC

777-200, —300 ......cccceeeeee 40,000 FC

777-200LR, 777-300ER .. .... | 40,000 FC

A4 S TP P PP PPUSPPPT 11,000 FC
Bombardier—Existing ' Models Only:

CL-600: 2D15 (Regional Jet Series 705), 2D24 (Regional Jet Series 900) .... | 72 ....cccooiiiiieiiierrierieeeeseeeeene 60,000 FC
Embraer—Existing ' Models Only:

= Y 4 SRS T2 e See NOTE.

ERJ 190 . e e T2 e See NOTE.
Fokker—Existing ' Models Only:

F.28 Mark 0070, Mark 0100 .......cccoceieeiririerenreeee e B0 e 90,000 FC
Lockheed—Existing ' Models Only:

[ 0 I USRS U PSPPI RPPT 36,000 FC

188 26,600 FC

382 (@Il SEIES) ..o e
McDonnell Douglas—Existing ' Models Only:

DIC8, —8F et

DC-9 (except for MD—80 MOdEIS) ......ccceviiriiiiiiieiiie it

MD-80 (DC-9-81, —82, —83, =87, MD—88) .......cceeviriiirrieeieeeceeccece

IMD=00 .ttt ettt et e e ne et e ne et e aeeneneean

DC—10-10, =15 e

DC-10-30, —40, —10F, —30F, —40F .
MD—10-10F ....ccvriiiiiie
MD-10-30F ............

MD—=11, MD=11F ..o

Maximum Takeoff Gross Weight Changes:

All airplanes whose maximum takeoff gross weight has been decreased to | 30, or within 12 months after | Not applicable.
75,000 pounds or below after January 14, 2011, or increased to greater the LOV is approved, or be-
than 75,000 pounds at any time by an amended type certificate or supple- fore operating the airplane,

mental type certificate.

whichever occurs latest.

33,000 FC/100,000 FH
See NOTE.

20,000 FC/80,000 FH
30,000 FC/60,000 FH
20,000 FC/100,000 FH
16,600 FC/100,000 FH
See NOTE.

60,000 FC/60,000 FH

20,000 FC/50,000 FH

50,000 FC/50,000 FH
100,000 FC/100,000 FH
50,000 FC/50,000 FH
60,000 FC/90,000 FH
42,000 FC/60,000 FH
30,000 FC/60,000 FH
42,000 FC/60,000 FH
30,000 FC/60,000 FH
20,000 FC/60,000 FH
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TABLE 1—AIRPLANES SUBJECT TO §26.21—Continued

Airplane model

Compliance Date—months after
January 14, 2011

Default LOV
[flight cycles (FC)
or flight hours (FH)]

All Other Airplane Models (TCs and amended TCs) not Listed in Table 2

72, or within 12 months after
the LOV is approved, or be-
fore operating the airplane,
whichever occurs latest.

Not applicable.

1Type certificated as of January 14, 2011.

Note: Airplane operation limitation is stated in the Airworthiness Limitation section.

* * * * *

Issued in Washington, DC, on August 24,
2012.

Lirio Liu,

Acting Director, Office of Rulemaking.
[FR Doc. 2012-22090 Filed 9-6-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 420

[Docket No. FAA-2011-0105; Amdit. No.
420-6]

RIN 2120-AJ73
Explosive Siting Requirements

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule amends the
requirements for siting explosives under
a license to operate a launch site. It
increases flexibility for launch site
operators in site planning for the storage
and handling of energetic liquids and
explosives.

DATES: Effective November 6, 2012.

ADDRESSES: For information on where to
obtain copies of rulemaking documents
and other information related to this
final rule, see “How To Obtain
Additional Information” in the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT: For
technical questions concerning this final
rule contact Yvonne Tran, Commercial
Space Transportation, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone (202) 267-7908; facsimile
(202) 267-5463, email
yvonne.tran@faa.gov. For legal
questions concerning this final rule
contact Laura Montgomery, AGC 200,
Senior Attorney for Commercial Space
Transportation, Office of the Chief
Counsel, Federal Aviation
Administration, 800 Independence

Avenue SW., Washington, DC 20591;
telephone (202) 267-3150; facsimile
(202) 267-7971, email
laura.montgomery@faa.gov.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The Commercial Space Launch Act of
1984, as amended and re-codified at 51
United States Code (U.S.C.) Subtitle V—
Commercial Space Transportation,
ch.509, Commercial Space Launch
Activities, 51 U.S.C. 50901-50923 (the
Act), authorizes the Department of
Transportation (DOT) and thus the FAA,
through delegations, to oversee, license,
and regulate commercial launch and
reentry activities, and the operation of
launch and reentry sites as carried out
by U.S. citizens or within the United
States. 51 U.S.C. 50904, 50905.
Authority for this particular rulemaking
is derived from 51 U.S.C. 50905, which
requires that the FAA issue a license to
operate a launch site consistent with
public health and safety. See also 49
U.S.C. 322(a), 51 U.S.C. 50901(a)(7).
Section 50901(a)(7) directs the FAA to
regulate only to the extent necessary to,
in relevant part, protect the public
health and safety and safety of property.

I. Overview of Final Rule

This final rule amends part 420 of
Title 14 of the Code of Federal
Regulations (14 CFR) Chapter III,
updating the FAA’s requirements for
how to site explosives under a license
to operate a launch site.* Part 420
establishes criteria for siting facilities at
a launch site where solid propellants,
energetic liquids, or other explosives are
located to prepare launch vehicles and
payloads for flight. These criteria are
commonly referred to as quantity-
distance (Q-D) requirements because
they provide minimum separation
distances between explosive hazard
facilities, surrounding facilities and
locations where the public may be
present on the basis of the type and

1The FAA published a notice of proposed
rulemaking (NPRM) that proposed the changes to
part 420 that the FAA is now adopting. Explosive
Siting Requirements, 76 FR 8923 (Feb. 16, 2011).

quantity of solid propellants, energetic
liquids, and other explosives located
within the area. Minimum separation
distances are necessary to protect the
public from explosive hazards.

The FAA is making a number of
changes consistent with the goals of
Executive Order 13610, Identifying and
Reducing Regulatory Burdens, 77 FR
28469 (May 14, 2012). First, the FAA is
dispensing with its separation distance
requirements at launch sites for storing
liquid oxygen, nitrogen tetroxide,
hydrogen peroxide in concentrations
equal to or below 91 percent, and
refined petroleum-1 (RP-1). If these
energetic liquids are not within an
intraline distance of an incompatible
energetic liquid or co-located on a
launch vehicle, the FAA is no longer
imposing public area separation
distances because the current separation
requirements for storing these energetic
liquids unnecessarily duplicate the
requirements of the Occupational Safety
and Health Administration. Second, the
FAA is decreasing the separation
distances required for division 1.1
explosives and liquid propellants with
trinitrotoluene (TNT) equivalents of less
than or equal to 450 pounds. Although
decreased, the revised separation
requirements will continue to protect
against hazardous fragments, which are
defined as having a kinetic energy of 58
foot-pounds, which is a level of kinetic
energy capable of causing a fatality. The
probability of a person six feet tall and
one foot wide being struck by a
hazardous fragment at a given
separation from a given net explosive
weight (NEW) is one percent, which is
an equivalent level of safety to today’s
separation distances. Third, the FAA is
reducing the separation distances for the
storage and handling of division 1.3
explosives, while maintaining a level of
safety equivalent to current
requirements. Fourth, the FAA is
eliminating its own separation distance
requirements for storing liquid oxidizers
and Class I, IT and III flammable and
combustible liquids because they
duplicate the requirements of other
regulatory regimes. Consistent with the
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current Department of Defense (DOD)
Explosive Siting Board’s (DDESB) and
National Fire Protection Association
(NFPA) practice, the FAA is dispensing
with the hazard groups of tables E-3
through E-6 of appendix E of part 420
as a means of classification. This
revision will conform the FAA’s
classification to the NFPA classification
system, which is more commonly used
to reflect chemical hazards of energetic
liquids used at commercial launch sites.
Finally, a site map must now be at a
sufficient scale to determine compliance
with part 420.

II. Background

In 2000, the FAA issued rules
governing the storage and handling of
explosives as part of its regulations
governing the licensing and operation of
a launch site. Licensing and Safety
Requirements for Operation of a Launch
Site; Final Rule, 65 FR 62812 (Oct. 19,
2000) (Launch Site Rule). The FAA has
requirements for obtaining a license to
operate a launch site in part 420. Part of
the application for a license requires an
applicant to provide the FAA with an
explosive site plan that complies with
the explosive siting requirements of part
420. The plan must show how a launch
site operator will separate explosive
hazard facilities from the public. It must
identify the location of the explosives
and how the public is safeguarded. The
explosive siting requirements of part
420 mandate how far apart a launch site
operator should site its explosive hazard
facilities based on the quantities of
energetic materials housed in each
facility. Distances vary based on the
quantities at issue, whether the
energetic materials at a given facility are
being handled or stored, and whether or
not the distance being calculated is a
distance to a public area or public traffic
route.

Since the original rulemaking, the
FAA’s experience with the requirements
has led it to the current changes. At the
time it promulgated the original
requirements, the FAA anticipated that
any new launch sites would have
similar siting issues as launch sites
devoted to expendable launch vehicles,
and, therefore, relied on the siting
requirements of the DDESB DOD
Ammunition and Explosive Safety
Standard, 6055.9-STD (1997) (1997
DOD Standard).2 Instead, for the most

2The DDESB updated the DOD Standard in 2004.
Notice of Revision of Department of Defense
6055.9-STD Department of Defense Ammunition
and Explosives Safety Standards, 70 FR 24771 (May
11, 2005) (2004 DOD Standard). DOD released a
new edition in 2008, but the 2004 changes are the
ones relevant to this rulemaking. The 2004 DOD
standard bases its separation distances for storage

part, the FAA has issued a number of
licenses for the operation of launch sites
at existing airports, such as Mojave Air
and Space Port in California. At these
airports, the presence of jet fuels
regulated under existing FAA space
transportation requirements created
conditions requiring the FAA to
reconcile and clarify its separation
requirements for launch vehicle liquid
propellant requirements with the
presence of other industrial chemicals,
such as aircraft fuels. Based on
experience with these launch sites and
on research on other regimes that
address explosive materials, the FAA
amends its own requirements as
described above.

III. Discussion of Public Comments and
Final Rule

The comment period for the NPRM
closed on May 17, 2011. The FAA
received comments from XCOR
Aerospace (XCOR). XCOR’s comments
support the FAA’s acceptance of a
separation distance different from the
one required by §§420.63 through
420.69 if an operator demonstrates an
equivalent level of safety. XCOR also
supports the FAA’s proposal to abandon
storage requirements for the types of
liquid fuels and oxidizers that are
already regulated by OSHA. The FAA
also received a number of opposing
comments from XCOR. They are
discussed below and address the FAA’s
jurisdiction over explosive hazards, the
nature of explosive hazards and whether
energetic liquids are all explosives, the
interplay between the definition of
liquid propellants and aviation fuels,
the appropriate license for dealing with
explosive hazards and, lastly,
stoichiometric ratios, the theoretical
ratio of fuel and oxidizer at which the
fuel is burned completely.

As an initial matter, the FAA must
address XCOR’s objection to the FAA’s
jurisdiction over treating a location
where static engine firing takes place as
an explosive hazard facility. XCOR at
12.3 Congress charged the FAA with
licensing and regulating the operation of
launch sites as well as launches. 51

on Occupational Safety and Health Administration
(OSHA) and NFPA standards for classes I through
III flammable and combustible liquids and liquid
oxygen, and on NFPA standards for classes 2 and
3 liquid oxidizers. The 2004 DOD Standard
contains less restrictive requirements for explosive
division 1.1 solid explosives with a net explosive
weight of less than or equal to 450 pounds, and for
energetic liquids with a TNT equivalence of less
than or equal to 450 pounds. The FAA is mirroring
these requirements now.

3XCOR Aerospace, Comments to NPRM (FAA-
2011-0105), Online posting, http://
www.regulations.gov/
#!searchResults;rpp=10;po=0;s=faa-2011-0105,
(May 18, 2011) (referred to as XCOR).

U.S.C. 50904. Explosive hazards are
present at launch sites and may threaten
members of the public who are also
present at the site, as well as persons
outside of the launch site. Because static
firing of an engine involves the handling
of energetic liquids or explosives and all
the hazards associated with their
mixing, the FAA finds it necessary to
require separation distances between
the location and the public. At
commercial launch sites, locations
where static firing occurs are considered
explosive hazard facilities under
§420.5.

As it proposed in the NPRM, the FAA
is adopting and defining the term
“energetic liquids” to mean a liquid,
slurry, or gel, consisting of, or
containing an explosive, oxidizer, fuel,
or combination of the above, that may
undergo, contribute to, or cause rapid
exothermic decomposition. XCOR
opposes the FAA’s proposed definition
of “energetic liquids” on the grounds
that there is no need for the FAA to
regulate fuels and oxidizers, as
explosives, because, according to XCOR,
energetic liquids are not explosives.
XCOR at 6.

In 2000, the FAA found it necessary
to regulate both explosives and liquid
propellants, but did not define the
latter. The FAA’s use of both terms
apparently created the erroneous
impression that the FAA only regulated
materials that do not require mixing to
explode, notwithstanding the FAA’s
inclusion of liquid propellants in its
part 420 requirements. As should be
evident from the FAA’s requirements for
materials other than division 1.1
explosives, the FAA has not so limited
itself. “Explosive” is a broad term, and
the FAA is using it throughout part 420
as such. Because of past confusion, the
FAA is now defining “energetic liquids”
to encompass liquid fuels, oxidizers,
and liquid propellants.

XCOR believes that if a fuel and
oxidizer are not mixed, the FAA’s
separation requirements for energetic
liquids are not necessary. The FAA’s
requirements, however, are designed to
mitigate harm caused by inadvertent
mixing. Energetic liquids such as fuels
and oxidizers may, when mixed,
produce the reactions of and share
characteristics with materials that are
explosives in the truest technical sense.
Explosions are due to the sudden
release of energy over a short period of
time and may or may not involve
chemical reactions.# Three basic

4Crowl, D.A., Understanding Explosions, AIAA
Center for Chemical Process Safety (CCPS), 2,
(2003).
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characteristics of an explosion are: a
sudden energy release, a rapidly moving
blast or shock wave, and a blast of a
magnitude large enough to be
potentially hazardous. Additionally,
explosions may be purely a physical
event involving a sudden release of
mechanical energy, or a chemical
explosion requiring a chemical reaction.
Furthermore, an accident may happen
without mixing. For example, liquid
oxygen is an oxidizer and is usually
stored in its liquid state at a very low
temperature. Because liquid oxygen has
a very large liquid-to-gas-expansion
ratio, 1 to 860 at 68° F, it can undergo
an explosion known as a boiling liquid
expanding vapor explosion, commonly
referred to as a BLEVE. The FAA
recognizes that no one intends
inadvertent mixing, but because it can
happen and because not all accidents
are the result of mixing, separation
distances are necessary for energetic
liquids.

As proposed, the FAA now defines
“liquid propellant” to mean a
monopropellant or incompatible
energetic liquids co-located for purposes
of serving as propellants on a launch
vehicle or a related device. In response
to XCOR’s comment that unmixed fuels
and oxidizers do not explode, the FAA
is clarifying that the co-location of
incompatible energetic liquids makes
something a liquid propellant only
where the incompatible energetic
liquids are housed in tanks connected
by piping for purposes of mixing. The
stored energy present when
incompatible energetic liquids are
connected by piping poses a hazard
requiring separation distances because,
under feasible conditions, the system
may fail and cause fire, blast, and flying
fragment hazards. It is because of these
hazards that organizations such as the
NFPA require a minimum separation
distance of 20 feet between a liquid fuel
and an oxidizer. Obviously, for launch,
this is not possible, but the NFPA
requirement underscores the importance
of separating a fueled launch vehicle
from the public. For most liquid fueled
launch vehicles, incompatible energetic
liquids such as fuels and oxidizers are
housed in separate tanks on the vehicle.
Pipes lead from each tank to a
combustion chamber where combustion
takes place to generate thrust. The
presence of the piping is designed to
ensure mixing in the combustion
chamber in order to achieve propulsion.
Accordingly, the FAA is revising its
definition of liquid propellants from
what it proposed to the following: A
monopropellant or an incompatible
energetic liquid co-located for purposes

of serving as propellants on a launch
vehicle or a related device where the
incompatible energetic liquids are
housed in tanks connected by piping for
purposes of mixing. This new reference
to “connecting piping” should alleviate
concerns that the FAA intends the
definition of liquid propellants to apply
to aircraft or tanker trucks. See XCOR at
6, 7.

XCOR claims that because a launch
license will govern incompatible
energetic liquids co-located on a launch
vehicle, these issues should not be
addressed through a site license. XCOR
at 3, 8. The FAA does not dispute that
the launch license will govern launch.
That being said, the launch operator
will also have to operate with separation
distances in effect. This means the site
operator’s advance planning attendant
to explosive siting will not go to waste.
For example, §417.411, which applies
to launch operators, requires safety clear
zones that would keep the hazards
associated with a launch operator’s
vehicle from the public during launch
processing.> Accordingly, a site operator
must be able to provide appropriately
sited facilities that permit a launch
operator to comply with its
requirements.® Similarly, XCOR
maintains that, in the context of the
definition of liquid propellants,
energetic liquids are better addressed in
the launch license where an appropriate
hazard assessment will be conducted.
The FAA agrees, but there still needs to
be enough room to encompass the
results of that assessment. For example,
if a launch operator performs its hazard
assessment and it, or the FAA,
determines that it needs a great deal of
room to encompass its hazards, the
launch site operator’s preliminary
explosive siting should already have
made sure that the necessary separation
distances are in place at the launch site.
Different launch vehicles may have
different levels of quality, safety, and
reliability, depending on the maturity of
the technology and the organization,
which means that the site operator’s
separation distances must account for a
worst-case launch vehicle.

XCOR suggests the FAA take into
account launch vehicle design and

5Section 417.411(a)(1) requires a launch operator
to establish a safety clear zone able to confine an
adverse explosive event, based on a worst-case
event, regardless of the fault tolerance of the
system.

60n a related note, XCOR raises the possibility
of having to evacuate the public as a result of the
FAA’s regulations. XCOR at 7. As is the case under
the current requirements, the better solution than
evacuation would be to relocate a hazardous
operation. If a site operator addresses the necessary
separation distances, neither relocation nor
evacuation should be necessary.

construction when determining
separation distances at a launch site
where the launch vehicles may vary in
reliability. XCOR at 3, 8. XCOR brings
to light an issue that requires
clarification. Part 420 addresses a
different issue than a launch operator’s
safety clear zone. Under parts 417 and
437, a launch operator must establish a
safety clear zone during pre- and post-
flight operations. Part 420 requires there
be room for such safety clear zones in
the first place. Otherwise, when
constructing or establishing a launch
site, a site operator may fail to plan for
the safety needs and regulatory
requirements of its customers. The
philosophy underlying the necessity for
separation distance requirements is that
there must be room for hazardous
operations, even those covered by other
licenses. Accordingly, the separation
distances for the site operator must
account for vehicles of varying quality
and reliability.

The FAA is amending its definition of
“explosive hazard facility” to clarify
that it includes locations and facilities
at a launch site where solid propellants,
liquid propellants or other explosives
are stored or handled. XCOR objected to
the proposed definition of an “explosive
hazard facility”” because it includes
facilities containing energetic liquids,
including liquid oxygen. XCOR at 4.
XCOR maintains this conflicts with the
FAA proposal that it would no longer
require separation distances around
liquid oxygen. Although the FAA will
no longer require separation distances
for many energetic liquids, a site
operator must still, in its explosive site
plan, identify all explosive hazard
facilities where all energetic liquids will
be located. The FAA has been regulating
liquid oxygen as part of an explosive
hazard facility since 2000,
characterizing liquid oxygen as a liquid
propellant, and will continue to do so
under the new rule, while
characterizing it as an energetic liquid.
However, because the FAA has been
attempting to reduce duplicative
requirements, the FAA will rely on
OSHA'’s regulations. Therefore, while
the FAA will no longer require
separation distances around liquid
oxygen, OSHA will continue to do so,
and for the FAA to fail to recognize that
liquid oxygen is an energetic liquid
would only create confusion. As
discussed in the NPRM, OSHA'’s
requirements are extensive and serve to
protect the safety of the public as an
ancillary benefit to OSHA’s protection
of worker safety.

Lastly, XCOR comments that the net
explosive weight (NEW) of liquid
propellant should not be based on the
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total quantity of liquid fuel and oxidizer
available on a launch vehicle, but only
on the portion where the liquid fuel and
oxidizer are at a stoichiometric ratio.
XCOR at 10. For example, XCOR
postulated a horizontal vehicle dumping
unused oxidizer so that it returns to the
runway with only 100 pounds of liquid
oxygen and 1000 pounds of kerosene
aboard. XCOR maintains that part 420
would require it to treat the amount of
kerosene in excess of that which would
react explosively as, in fact, exploding.
Therefore, any excess should be
ignored. XCOR’s comments relate to
existing requirements that the FAA did
not propose to change. Therefore, its
comments are outside the scope of this
rulemaking. Additionally, part 420
addresses a site operator’s location of its
facilities, and XCOR raises an
operational issue addressed not through
a launch site operator license, but
through a launch license. The FAA
would assess NEW for scenarios
hypothesized by XCOR under a launch
license or permit.

Differences Between the NPRM and the
Final Rule

This final rule is adopted for the
reasons discussed in the NPRM, but
with minor changes from what the FAA
proposed. The FAA is defining
“explosive hazard facility”’ to mean a
facility or location at a launch site
where solid propellants, energetic
liquids, or other explosives are stored or
handled. In the NPRM, the FAA
proposed to define this facility as one
where, in relevant part, solid explosives
were stored or handled. However, this
would have created redundancies with
the references to ““solid explosives” and
“other explosives” being references to
the same thing; the FAA is accordingly
keeping the original reference to solid
propellants.

The FAA requires a launch site
operator to submit a scaled map that
shows the location of all explosive
hazard facilities at the launch site, the
actual and minimal allowable distances
between each explosive hazard facility
and all other explosive hazard facilities,
each public traffic route, and each
public area, including the launch site
boundary. The NPRM incorrectly
identified the public traffic route as a
public area. This is relevant for division
1.1 explosives because the separation
distances between an explosive hazard
facility and a public traffic route are less
than those between an explosive hazard
facility and a public area. Likewise,
§420.63(d), which permits a site
operator to demonstrate an equivalent
level of safety now clarifies that this
form of relief applies to separation

distances to public traffic routes as well
as to public areas. See also §420.67(a)
(separating incompatible energetic
liquids from public traffic routes);
§420.69 (separating division 1.1 and 1.3
explosives co-located with liquid
propellants from public traffic routes).

The FAA is clarifying its requirement
that a launch site operator must separate
each explosive hazard facility where the
NEW is greater than 450 pounds and
less than 501,500 pounds from each
public area containing any member of
the public in the open by a distance
equal to —1133.9 + [389 *In(NEW)].”
Accordingly, the final rule contains this
requirement not only in section
420.65(c)(3), where it appeared in the
NPRM, but also in sections 420.67(d)(3)
and 420.69(b)(4), (c) and (d)(5), where it
was inadvertently omitted. The FAA
discussed the reasons for this provision
in its original discussion. NPRM at
8928.

The final rule, § 420.65(c)(3), which
governs the handling of division 1.1 and
1.3 explosives, now requires each public
area containing any member of the
public in the open to be separated from
an explosive hazard facility by a
distance equal to —1133.9 + [389
*In(NEW)] where the NEW is greater
than 450 pounds and less than 501,500
pounds. The NPRM incorrectly 8
identified the range of NEW as less than
600,000 pounds, rather than 501,500
pounds. Above 501,500 pounds the
NEW formulas for blast and fragments
show that blast hazards, rather than
fragment hazards, determine the
separation distance. This means that an
operator must use a blast formula rather
than a fragment formula for quantities
above 501,500 pounds. Table E-2
contains the formulas.

In the NPRM, the FAA stated, in
proposed footnote 3 of Table E-3 that a
net explosive weight of greater than
500,000 pounds was not allowed for
division 1.1 explosives because it was
implied in the 2004 DOD Standard.
Further investigation has disclosed,
however, that the FAA misread the
DDESB limitation. The FAA now
understands that the limitation meant
only that the table’s intraline distances
could not be used for division 1.1
explosives.

7 Although the NPRM characterized this as
affecting operations rather than the siting of
buildings, the FAA must note that it could apply
to a site operator’s initial planning because a site
operator would be well advised to consider this
formula when siting any bleachers for members of
the public to view a launch.

8 When the FAA reviewed these numbers using a
more refined analysis, it found that the separation
distance increments could be expressed with
greater precision.

In the interest of greater clarity, the
FAA is modifying § 420.65(d)(2), from
what it proposed in the NPRM to clarify
that when a site operator has quantities
of explosives that fall between table
entries, the site operator may use a
formula provided by the tables to find
a separation distance different than the
one listed for the specified quantity. For
example, if a site operator has 17
pounds of division 1.1 explosives, table
E-1 would require a separation distance
for a public area of either 506 or 529
feet. However, the site operator may
calculate a distance using footnote 1
that falls between these two distances.
The FAA’s change clarifies that the site
operator must use the equation from the
same table as the distance the site
operator seeks to determine. In other
words, the site operator may not use an
equation from table 2 to calculate a
distance for table 1. Similarly, for
paragraph (e)(3), a site operator with
existing structures who wants to
calculate the maximum quantity of
explosives permitted in those structures
may not use an equation from another
table to calculate for a quantity being
calculated.

Section 420.69 now clarifies that a
launch site operator may, when
determining separation distances for co-
location of division 1.1 and 1.3
explosives with liquid propellants,
employ a maximum credible event
(MCE) assessment under paragraph (e)
rather than using the separation
distances prescribed by paragraphs (b),
(c) and (d). The NPRM incorrectly
described the MCE assessment as a
requirement rather than an option. An
MCE assessment is one way of
demonstrating an equivalent level of
safety.

Finally, in table E-7 of Appendix E of
part 420, the FAA inadvertently
transcribed a footnote from the DDESB
requirements that the FAA had not
intended to propose. Specifically,
footnote 3 of table E-7 in the NPRM,
would have required sprinklers for Class
4 oxidizers inside a building. This final
rule does not incorporate that
requirement.

Regulatory Notices and Analyses

Changes to Federal regulations must
undergo several analyses. First,
Executive Order 12866 and Executive
Order 13563 direct that each Federal
agency shall propose or adopt a
regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 (Pub. L. 96—-354) requires
agencies to analyze the economic
impact of regulatory changes on small
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entities. Third, the Trade Agreements
Act (Pub. L. 96—39) prohibits agencies
from setting standards that create
unnecessary obstacles to the foreign
commerce of the United States. In
developing U.S. standards, the Trade
Act requires agencies to consider
international standards and, where
appropriate, that they be the basis of
U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104-4) requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector, of
$100 million or more annually (adjusted
for inflation with base year of 1995).
This portion of the preamble
summarizes the FAA’s analysis of the
economic impacts of this final rule.

Department of Transportation Order
DOT 2100.5 prescribes policies and
procedures for simplification, analysis,
and review of regulations. If the
expected cost impact is so minimal that
a proposed or final rule does not
warrant a full evaluation, this order
permits that a statement to that effect
and the basis for it be included in the
preamble if a full regulatory evaluation
of the cost and benefits is not prepared.
Such a determination has been made for
this final rule. The reasoning for this
determination follows:

In this final rule, the FAA is
amending its explosive siting separation
requirements. First, the FAA will
dispense with separation distances for
liquid oxygen, nitrogen tetroxide, and
hydrogen peroxide in concentrations
equal to or below 91 percent, if not
stored within an intraline distance of
another incompatible energetic liquid,
and if not co-located on a launch
vehicle. These are unnecessary because
they duplicate the requirements of other
regulatory regimes. Second, the FAA is
decreasing required separation distances
for division 1.1 explosives and liquid
propellants with TNT equivalents that
are less than or equal to 450 pounds,
while maintaining a level of safety
equivalent to current requirements.
Third, the FAA is reducing separation
distances for the storage and handling of
division 1.3 explosives, while
maintaining an equivalent level of safety
to current requirements. Fourth, the
FAA is dispensing with the separation
distance requirements for storing liquid
oxidizers and Class I, IT and IIT
flammable and combustible liquids
because they duplicate the requirements
of other regulatory regimes. The
outcome of these changes is expected to
be cost relieving. These amendments

will allow the launch operator increased
flexibility in site planning for the
storage and handling of explosives. By
encouraging existing launch sites to
more effectively use their infrastructure,
which could result in the additional co-
location of launch sites with existing
airports, the rule provides benefits (such
as encouraging the development of more
launch sites) and is cost relieving. By
removing duplications, the amendments
make the regulations less burdensome.
There may be additional cost savings if
the FAA issues fewer waivers as a result
of this rule.

Under current part 420, the FAA does
not distinguish between public areas
that are buildings, where people are
sheltered, and those where people are
out in the open. This final rule will
result in greater distances for some
public areas than are required under
current rules, but should not result in
increased distances for siting buildings.
The operational constraints themselves
should not increase costs because a
launch site operator currently must
ensure under §420.55 that its customers
schedule their hazardous operations so
as not to harm members of the public.

A site operator may incur minimal costs
in performing these new calculations
and updating its procedures to reflect
any changes in distances.

Other provisions will add clarity to
the regulations and result in reduced
ambiguity and confusion. Included are:
dispensing with the hazard groups of
tables E-3 through E—6 of appendix E of
part 420 as a means of classification;
changing the definition of explosive
hazard facility, and adding definitions
for energetic liquid, liquid propellant
and maximum credible event. These
provisions are cost neutral. The
requirement that the explosive site map
be at a scale sufficient to determine
compliance with part 420 can be cost
relieving because it can avoid time
spent reviewing maps that are difficult
to read or requesting that an applicant
create and submit another map.

The FAA has, therefore, determined
this final rule provides cost saving
opportunities, is not a ‘“‘significant
regulatory action” as defined in section
3(f) of Executive Order 12866, and is not
“significant” as defined in DOT’s
Regulatory Policies and Procedures.

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(Pub. L. 96-354) (RFA) establishes ““‘as a
principle of regulatory issuance that
agencies shall endeavor, consistent with
the objectives of the rule and of
applicable statutes, to fit regulatory and
informational requirements to the scale
of the businesses, organizations, and

governmental jurisdictions subject to
regulation. To achieve this principle,
agencies are required to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions to assure that such proposals are
given serious consideration.” The RFA
covers a wide-range of small entities,
including small businesses, not-for-
profit organizations, and small
governmental jurisdictions.

Agencies must perform a review to
determine whether a rule will have a
significant economic impact on a
substantial number of small entities. If
the agency determines that it will, the
agency must prepare a regulatory
flexibility analysis as described in the
RFA.

However, if an agency determines that
a rule is not expected to have a
significant economic impact on a
substantial number of small entities,
section 605(b) of the RFA provides that
the head of the agency may so certify
and a regulatory flexibility analysis is
not required. The certification must
include a statement providing the
factual basis for this determination, and
the reasoning should be clear.

The final rule will not increase and
will likely reduce costs to industry
because it provides options to launch
sites with regards to explosive siting. It
does not require launch site operators to
increase the distances between where
they have sited explosives and
buildings. We did not receive comments
regarding the initial regulatory
flexibility analysis.

Therefore, as the acting FAA
Administrator, I certify that this rule
will not have a significant economic
impact on a substantial number of small
entities.

International Trade Impact Assessment

The Trade Agreements Act of 1979
(Pub. L. 96-39), as amended by the
Uruguay Round Agreements Act (Pub.
L. 103—465), prohibits Federal agencies
from establishing standards or engaging
in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Pursuant to these Acts, the
establishment of standards is not
considered an unnecessary obstacle to
the foreign commerce of the United
States, so long as the standard has a
legitimate domestic objective, such the
protection of safety, and does not
operate in a manner that excludes
imports that meet this objective. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards. The FAA has assessed
the potential effect of this final rule and
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determined that it will have only a
domestic impact.

Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more (in
1995 dollars) in any one year by State,
local, and tribal governments, in the
aggregate, or by the private sector; such
a mandate is deemed to be a “‘significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of
$143.1 million in lieu of $100 million.
This final rule does not contain such a
mandate; therefore, the requirements of
Title II of the Act do not apply.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. The
map requirement is not an increased
burden in collecting information
because the FAA already required a
map. The FAA has determined that
there is no new requirement for
information collection associated with
this final rule.

International Compatibility

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA policy to
conform to International Civil Aviation
Organization (ICAO) Standards and
Recommended Practices to the
maximum extent practicable. The FAA
has determined that there are no ICAO
Standards and Recommended Practices
that correspond to these regulations.

Environmental Analysis

FAA Order 1050.1E identifies FAA
actions that are categorically excluded
from preparation of an environmental
assessment or environmental impact
statement under the National
Environmental Policy Act in the
absence of extraordinary circumstances.
The FAA has determined this
rulemaking action qualifies for the
categorical exclusion identified in
paragraph 310f and involves no
extraordinary circumstances.

Executive Order Determinations

Executive Order 13132, Federalism

The FAA has analyzed this final rule
under the principles and criteria of
Executive Order 13132, Federalism. The
agency determined that this action will
not have a substantial direct effect on

the States, or the relationship between
the Federal Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, and, therefore,
does not have Federalism implications.

Executive Order 13211, Regulations
That Significantly Affect Energy Supply,
Distribution, or Use

The FAA analyzed this final rule
under Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001). The
agency has determined that it is not a
“significant energy action” under the
executive order and it is not likely to
have a significant adverse effect on the
supply, distribution, or use of energy.

How To Obtain Additional Information

Rulemaking Documents

An electronic copy of a rulemaking
document my be obtained by using the
Internet—

1. Search the Federal eRulemaking
Portal (http://www.regulations.gov);

2. Visit the FAA’s Regulations and
Policies Web page at http://
www.faa.gov/regulations _policies/or

3. Access the Government Printing
Office’s Web page at http://
www.gpo.gov/fdsys/.

Copies may also be obtained by
sending a request (identified by notice,
amendment, or docket number of this
rulemaking) to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue
SW., Washington, DC 20591, or by
calling (202) 267-9680.

Comments Submitted to the Docket

Comments received may be viewed by
going to http://www.regulations.gov and
following the online instructions to
search the docket number for this
action. Anyone is able to search the
electronic form of all comments
received into any of the FAA’s dockets
by the name of the individual
submitting the comment (or signing the
comment, if submitted on behalf of an
association, business, labor union, etc.).

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996 requires FAA to comply with
small entity requests for information or
advice about compliance with statutes
and regulations within its jurisdiction.
A small entity with questions regarding
this document, may contact its local
FAA official, or the person listed under
the FOR FURTHER INFORMATION CONTACT
heading at the beginning of the

preamble. To find out more about
SBREFA on the Internet, visit http://
www.faa.gov/regulations_policies/
rulemaking/sbre_act/.

List of Subjects in 14 CFR Part 420

Launch sites, Reporting and
recordkeeping requirements, Space
transportation and exploration.

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends Chapter III of Title 14, Code of
Federal Regulations as follows:

PART 420—LICENSE TO OPERATE A
LAUNCH SITE

m 1. The authority citation for part 420
continues to read as follows:

Authority: 51 U.S.C. 50901-50923

m 2. Amend § 420.5 by revising the
definition of Explosive hazard facility
and by adding the definitions of
Energetic liquid, Liquid propellant,
Maximum credible event, and Public
traffic route, in alphabetical order to
read as follows:

§420.5 Definitions.
* * * * *

Energetic liquid means a liquid,
slurry, or gel, consisting of, or
containing an explosive, oxidizer, fuel,
or combination of the above, that may
undergo, contribute to, or cause rapid
exothermic decomposition, deflagration,
or detonation.

* * * * *

Explosive hazard facility means a
facility or location at a launch site
where solid propellants, energetic
liquids, or other explosives are stored or
handled.

* * * * *

Liquid propellant means:

(1) A monopropellant on a launch
vehicle or related device; or

(2) Incompatible energetic liquids co-
located for purposes of serving as
propellants on a launch vehicle or a
related device where the incompatible
energetic liquids are housed in tanks
connected by piping for purposes of
mixing.

Maximum credible event means a
hypothesized worst-case accidental
explosion, fire, or agent release that is
likely to occur from a given quantity
and disposition of explosives, chemical
agents, or reactive material.

* * * * *

Public traffic route means any
highway or railroad that the general
public may use.

* * * * *

m 3. Revise §420.63 to read as follows:


http://www.faa.gov/regulations_policies/rulemaking/sbre_act/
http://www.faa.gov/regulations_policies/rulemaking/sbre_act/
http://www.faa.gov/regulations_policies/rulemaking/sbre_act/
http://www.faa.gov/regulations_policies/or
http://www.faa.gov/regulations_policies/or
http://www.regulations.gov
http://www.gpo.gov/fdsys/
http://www.gpo.gov/fdsys/
http://www.regulations.gov
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§420.63 Explosive siting.

(a) Except as otherwise provided by
paragraph (b) of this section, a licensee
must ensure the configuration of the
launch site follows its explosive site
plan, and the licensee’s explosive site
plan complies with the requirements of
§§420.65 through 420.70. The explosive
site plan must include:

(1) A scaled map that shows the
location of all explosive hazard facilities
at the launch site and that shows actual
and minimal allowable distances
between each explosive hazard facility
and all other explosive hazard facilities,
each public traffic route, and each
public area, including the launch site
boundary;

(2) A list of the maximum quantity of
energetic liquids, solid propellants and
other explosives to be located at each
explosive hazard facility, including
explosive class and division;

(3) A description of each activity to be
conducted at each explosive hazard
facility; and

(4) An explosive site map using a
scale sufficient to show whether
distances and structural relationships
satisfy the requirements of this part.

(b) A licensee operating a launch site
located on a federal launch range does
not have to comply with the
requirements in §§420.65 through
420.70 if the licensee complies with the
federal launch range’s explosive safety
requirements.

(c) For explosive siting issues not
addressed by the requirements of
§§420.65 through 420.70, a launch site
operator must clearly and convincingly
demonstrate a level of safety equivalent
to that otherwise required by this part.

(d) A launch site operator may
separate an explosive hazard facility
from another explosive hazard facility,
public area, or public traffic route by a
distance different from one required by
this part only if the launch site operator
clearly and convincingly demonstrates a
level of safety equivalent to that
required by this part.

m 4. Revise §420.65 to read as follows:

§420.65 Separation distance requirements
for handling division 1.1 and 1.3 explosives.

(a) Quantity. For each explosive
hazard facility, a launch site operator
must determine the total quantity of
division 1.1 and 1.3 explosives as
follows:

(1) A launch site operator must
determine the maximum total quantity
of division 1.1 and 1.3 explosives by
class and division, in accordance with
49 CFR part 173, Subpart C, to be
located in each explosive hazard facility
where division 1.1 and 1.3 explosives
will be handled.

(2) When division 1.1 and 1.3
explosives are located in the same
explosive hazard facility, the total
quantity of explosive must be treated as
division 1.1 for determining separation
distances; or, a launch site operator may
add the net explosive weight of the
division 1.3 items to the net explosive
weight of division 1.1 items to
determine the total quantity of
explosives.

(b) Separation of division 1.1 and 1.3
explosives and determination of
distances. A launch site operator must
separate each explosive hazard facility
where division 1.1 and 1.3 explosives
are handled from all other explosive
hazard facilities, all public traffic routes,
and each public area, including the
launch site boundary, by a distance no
less than that provided for each quantity
and explosive division in appendix E of
this part as follows:

(1) For division 1.1 explosives, the
launch site operator must use tables E—
1, E-2, and E-3 of appendix E of this
part to determine the distance to each
public area and public traffic route, and
to determine each intraline distance.

(2) For division 1.3 explosives, the
launch site operator must use table E—

4 of appendix E of this part to determine
the distance to each public area and
public traffic route, and to determine
each intraline distance.

(c) Separation distance by weight and
table. A launch site operator must:

(1) Employ no less than the public
area distance, calculated under
paragraph (b) of this section, to separate
an explosive hazard facility from each
public area, including the launch site
boundary.

(2) Employ no less than an intraline
distance to separate an explosive hazard
facility from all other explosive hazard
facilities used by a single customer. For
explosive hazard facilities used by
different customers a launch site
operator must use the greater public
area distance to separate the facilities
from each other.

(3) Separate each public area
containing any member of the public in
the open by a distance equal to —1133.9
+ [389 *In(NEW)], where the NEW is
greater than 450 pounds and less than
501,500 pounds.

(d) NEW Quantities that Fall between
Table Entries. A launch site operator
must, when determining a separation
distance for NEW quantities that fall
between table entries, use the equation
provided by tables E-1, E-3, or E-4 of
appendix E of this part.

(e) Calculating Maximum Permissible
NEW Given a Distance. A launch site
operator must, when determining a
permissible quantity of explosives,

calculate maximum permissible NEW
using the equation of tables E-1, E-3, or
E—4 of appendix E of this part.

m 5. Add § 420.66 to read as follows:

§420.66 Separation distance requirements
for storage of hydrogen peroxide,
hydrazine, and liquid hydrogen and any
incompatible energetic liquids stored within
an intraline distance.

(a) Separation of energetic liquids and
determination of distances. A launch
site operator must separate each
explosive hazard facility from each
other explosive hazard facility, each
public area, and each public traffic route
in accordance with the minimum
separation distance determined under
this section for each explosive hazard
facility storing:

(1) Hydrogen peroxide in
concentrations of greater than 91
percent;

(2) Hydrazine;

(3) Liquid hydrogen; or

(4) Any energetic liquid that is:

(i) Incompatible with any of the
energetic liquids of paragraph (a)(1)
through (3) of this section; and

(ii) Stored within an intraline distance
of any of them.

(b) Quantity. For each explosive
hazard facility, a launch site operator
must determine the total quantity of all
energetic liquids in paragraph (a)(1)
through (4) of this section as follows:

(1) The quantity of energetic liquid in
a tank, drum, cylinder, or other
container is the net weight in pounds of
the energetic liquid in the container.
The determination of quantity must
include any energetic liquid in
associated piping to any point where
positive means exist for:

(i) Interrupting the flow through the
pipe, or

(ii) Interrupting a reaction in the pipe
in the event of a mishap.

(2) A launch site operator must
convert the quantity of each energetic
liquid from gallons to pounds using the
conversion factors provided in table E—
6 of appendix E of this part and the
following equation:

Pounds of energetic liquid = gallons x
density of energetic liquid (pounds per
gallon).

(3) Where two or more containers of
compatible energetic liquids are stored
in the same explosive hazard facility,
the total quantity of energetic liquids is
the total quantity of energetic liquids in
all containers, unless:

(i) The containers are each separated
from each other by the distance required
by paragraph (c) of this section; or

(ii) The containers are subdivided by
intervening barriers that prevent mixing,
such as diking.
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(4) Where two or more containers of
incompatible energetic liquids are
stored within an intraline distance of
each other, paragraph (d) of this section
applies.

(c) Determination of separation
distances for compatible energetic
liquids. A launch site operator must
determine separation distances for
compatible energetic liquids as follows:

(1) To determine each intraline,
public area, and public traffic route
distance, a launch site operator must
use the following tables in appendix E
of this part:

(i) Table E-7 for hydrogen peroxide in
concentrations of greater than 91
percent; and

(ii) Table E-8 for hydrazine and liquid
hydrogen.

(2) For liquid hydrogen and
hydrazine, a launch site operator must
use the “intraline distance to
compatible energetic liquids” for the
energetic liquid that requires the greater
distance under table E-8 of appendix E
of this part as the minimum separation
distance between compatible energetic
liquids.

(d) Determination of separation
distances for incompatible energetic
liquids. If incompatible energetic liquids
are stored within an intraline distance
of each other, a launch site operator
must determine the explosive
equivalent in pounds of the combined
liquids as provided by paragraph (d)(2)
of this section unless intervening
barriers prevent mixing.

(1) If intervening barriers prevent
mixing, a launch site operator must
separate the incompatible energetic
liquids by no less than the intraline
distance that tables E-7 and E-8 of
appendix E of this part apply to
compatible energetic liquids using the
quantity or energetic liquid requiring
the greater separation distance.

(2) A launch site operator must use
the formulas provided in table E-5 of
appendix E of this part, to determine the
explosive equivalent in pounds of the
combined incompatible energetic
liquids. A launch site operator must
then use the explosive equivalent in
pounds requiring the greatest separation
distance to determine the minimum
separation distance between each
explosive hazard facility and all other
explosive hazard facilities and each
public area and public traffic route as
required by tables E-1, E-2 and E-3 of
appendix E of this part.

m 6. Revise §420.67 to read as follows:

§420.67 Separation distance requirements
for handling incompatible energetic liquids
that are co-located.

(a) Separation of energetic liquids and
determination of distances. Where
incompatible energetic liquids are co-
located in a launch or reentry vehicle
tank or other vessel, a launch site
operator must separate each explosive
hazard facility from each other
explosive hazard facility, each public
area, and each public traffic route in
accordance with the minimum
separation distance determined under
this section for each explosive hazard
facility.

(b) Quantity. For each explosive
hazard facility, a launch site operator
must determine the total quantity of all
energetic liquids as follows:

(1) The quantity of energetic liquid in
a launch or reentry vehicle tank is the
net weight in pounds of the energetic
liquid. The determination of quantity
must include any energetic liquid in
associated piping to any point where
positive means exist for:

(i) Interrupting the flow through the
pipe; or

(ii) Interrupting a reaction in the pipe
in the event of a mishap.

(2) A launch site operator must
convert each energetic liquid’s quantity
from gallons to pounds using the
conversion factors provided by table E—
6 of appendix E of this part and the
following equation:

Pounds of energetic liquid = gallons x
density of energetic liquid (pounds
per gallon).

(c) Determination of separation
distances for incompatible energetic
liquids. A launch site operator must
determine separation distances for
incompatible energetic liquids as
follows:

(1) A launch site operator must use
the formulas provided in table E-5 of
appendix E of this part, to determine the
explosive equivalent in pounds of the
combined incompatible energetic
liquids; and

(2) A launch site operator must then
use the explosive equivalent in pounds
to determine the minimum separation
distance between each explosive hazard
facility and all other explosive hazard
facilities and each public area and
public traffic route as required by tables
E-1, E-2 and E-3 of appendix E of this
part. Where two explosive hazard
facilities contain different quantities,
the launch site operator must use the
quantity of liquid propellant requiring
the greatest separation distance to
determine the minimum separation
distance between the two explosive
hazard facilities.

(d) Separation distance by weight and
table. For each explosive hazard facility,
a launch site operator must:

(1) For an explosive equivalent weight
from one pound through and including
450 pounds, determine the distance to
any public area and public traffic route
following table E—1 of appendix E of
this part;

(2) For explosive equivalent weight
greater than 450 pounds, determine the
distance to any public area and public
traffic route following table E-2 of
appendix E of this part;

(3) Separate each public area
containing any member of the public in
the open by a distance equal to —1133.9
+[389 *In(NEW)], where the NEW is
greater than 450 pounds and less than
501,500 pounds;

(4) Separate each explosive hazard
facility from all other explosive hazard
facilities of a single customer using the
intraline distance provided by table E—
3 of appendix E of this part; and

(5) For explosive hazard facilities
used by different customers, use the
greater public area distance to separate
the facilities from each other.

m 7. Revise § 420.69 to read as follows:

§420.69 Separation distance requirements
for co-location of division 1.1 and 1.3
explosives with liquid propellants.

(a) Separation of energetic liquids and
explosives and determination of
distances. A launch site operator must
separate each explosive hazard facility
from each other explosive hazard
facility, each public traffic route, and
each public area in accordance with the
minimum separation distance
determined under this section for each
explosive hazard facility where division
1.1 and 1.3 explosives are co-located
with liquid propellants. A launch site
operator must determine each minimum
separation distance from an explosive
hazard facility where division 1.1 and
1.3 explosives and liquid propellants
are to be located together, to each other
explosive hazard facility, public traffic
route, and public area as described in
paragaphs (b) through (e) of this section.

(b) Liquid propellants and division 1.1
explosives located together. For liquid
propellants and division 1.1 explosives
located together, a launch site operator
must:

(1) Determine the explosive
equivalent weight of the liquid
propellants by following § 420.67(c);

(2) Add the explosive equivalent
weight of the liquid propellants and the
net explosive weight of division 1.1
explosives to determine the combined
net explosive weight;

(3) Use the combined net explosive
weight to determine the distance to each
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public area, public traffic route, and
each other explosive hazard facility by
following tables E-1, E-2, and E-3 of
appendix E of this part; and

(4) Separate each public area
containing any member of the public in
the open by a distance equal to —1133.9
+ [389 *In(NEW)], where the net
explosive weight is greater than 450
pounds and less than 501,500 pounds.

(c) Liquid propellants and division 1.3
explosives located together. For liquid
propellants and division 1.3 explosives
located together, a launch site operator
must separate each explosive hazard
facility from each other explosive
hazard facility, public area, and public
traffic route using either of the following
two methods:

(1) Method 1. (i) Determine the
explosive equivalent weight of the
liquid propellants by following
§420.67(c);

(ii) Add to the explosive equivalent
weight of the liquid propellants, the net
explosive weight of each division 1.3
explosive, treating division 1.3
explosives as division 1.1 explosives;

(iii) Use the combined net explosive
weight to determine the minimum
separation distance to each public area,
public traffic route, and each other
explosive hazard facility by following
tables E-1, E-2, and E-3 of appendix E
of this part; and

(iv) Separate each public area
containing any member of the public in
the open by a distance equal to -1133.9
+ [389 *In(NEW)], where the net
explosive weight is greater than 450
pounds and less than 501,500 pounds.

(2) Method 2. (i) Determine the
explosive equivalent weight of each
liquid propellant by following
§420.67(c);

(ii) Add to the explosive equivalent
weight of the liquid propellants, the net
explosive weight of each division 1.3
explosive to determine the combined
net explosive weight;

(iii) Use the combined net explosive
weight to determine the minimum
separation distance to each public area,
public traffic route, and each other
explosive hazard facility by following
tables E-1, E-2, and E-3 of appendix E
of this part; and

(iv) Separate each public area
containing any member of the public in
the open by a distance equal to -1133.9
+ [389 *In(NEW)], where the net
explosive weight is greater than 450
pounds and less than 501,500 pounds.

(d) Liquid propellants and division
1.1 and 1.3 explosives located together.
For liquid propellants and division 1.1
and 1.3 explosives located together, a
launch site operator must:

(1) Determine the explosive
equivalent weight of the liquid
propellants by following § 420.67(c);

(2) Determine the total explosive
quantity of each division 1.1 and 1.3
explosive by following § 420.65(a)(2);

(3) Add the explosive equivalent
weight of the liquid propellants to the
total explosive quantity of division 1.1

and 1.3 explosives together to determine

the combined net explosive weight;
(4) Use the combined net explosive

weight to determine the distance to each

public area, public traffic route, and
each other explosive hazard facility by
following tables E-1, E-2, and E-3 of
appendix E of this part; and

(5) Separate each public area
containing any member of the public in
the open by a distance equal to -1133.9
+ [389 *In(NEW)], where the net
explosive weight is greater than 450
pounds and less than 501,500 pounds

(e) Use of maximum credible event
analysis. If a launch site operator does
not want to employ paragraphs (b), (c),
or (d) of this section, the launch site
operator must analyze the maximum
credible event (MCE) or the worst case
explosion expected to occur. If the MCE
shows there will be no simultaneous
explosion reaction of the liquid
propellant tanks and the solid
propellant motors, the minimum
distance between the explosive hazard
facility and all other explosive hazard
facilities and public areas must be based
on the MCE.

m 8. Add §420.70 to read as follows:

§420.70 Separation distance
measurement requirements.

(a) This section applies to all
measurements of distances performed
under §§420.63 through 420.69.

(b) A launch site operator must
measure each separation distance along
straight lines. For large intervening
topographical features such as hills, the
launch site operator must measure over
or around the feature, whichever is the
shorter.

(c) A launch site operator must
measure each minimum separation
distance from the closest hazard source,
such as a container, building, segment,
or positive cut-off point in piping, in an
explosive hazard facility. When
measuring, a launch site operator must:

(1) For a public traffic route distance,
measure from the nearest side of the
public traffic route to the closest point
of the hazard source; and

(2) For an intraline distance, measure
from the nearest point of one hazard
source to the nearest point of the next
hazard source. The minimum separation
distance must be the distance for the
quantity of energetic liquids or net
explosive weight that requires the
greater distance.

m 9. Revise Appendix E to part 420 to
read as follows:

Appendix E to Part 420—Tables for
Explosive Site Plan

TABLE E-1—DIVISION 1.1 DISTANCES
TO A PUBLIC AREA OR PUBLIC TRAF-
FIC ROUTE FOR NEW <450 LBS

b Digtlanceﬁzo

istance to ublic traffic
'(\IIESV\)/ public area proute dis-

: (ft) 12 tance
(f)2

236 142

263 158

291 175

346 208

378 227

419 251

445 267

474 284

506 304

529 317

561 337

563 338

601 361

628 377

658 395

815 489

927 556

1085 651

1243 746

1To calculate distance d to
from NEW:

NEW < 0.5 Ibs: d = 236

0.5 Ibs < NEW <100 Ibs: d = 291.3 + [79.2
*In(NEW)]

100 Ibs < NEW < 450 Ibs: d = -1133.9 +
[389 *In(NEW)]

NEW is in Ibs; d is in ft; In is natural loga-
rithm.

To calculate maximum NEW given distance
d (noting that d can never be less than 236 ft):

0 < d < 236 ft: Not allowed (d cannot be
less than 236 ft)

236 ft <d < 658 ft: NEW = exp [(d/79.2)-
3.678]

658 ft < d < 1250 ft: NEW = exp [(d/389)
+2.914]

NEW is in Ibs; d is in ft; exp[x] is ex.

2The public traffic route distance is 60 per-
cent of the distance to a public area.

a public area
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TABLE E—2—DIVISION 1.1 DISTANCE TO PUBLIC AREA AND PUBLIC TRAFFIC ROUTE FOR NEW > 450 LBS

NEW (Ibs)

Distance to public area
1

Distance to public traffic route
(ft)

450 lbs< NEW < 30,000 lbs
30,000 Ibs< NEW < 100,000 Ibs
100,000 Ibs< NEW < 250,000 Ibs ....

250,000 Ibs< NEW .....cccciiiiiiiiiiiiiiceecee

750.

0.60*(Distance to Public Area).
0.60*(Distance to Public Area).
0.60*(Distance to Public Area).

1To calculate NEW from distance d to a public
1, 243 ft< d < 1,857 ft: NEW = d3/64,000

1, 857 ft< d < 3,150 ft: NEW = 0.2162 * d 1.7331
3,150 ft< d: NEW = d%/125,000

NEW is in Ibs; d is in ft.

TABLE E-3—DIVISION 1.1 INTRALINE
DISTANCES':2:3

area:

TABLE E—3—DIVISION 1.1 INTRALINE
DISTANCES'-2.3—Continued

Intraline Intraline
NEW Distance NEW Distance
(Ibs) () (Ibs) (ft)
66 15,000 ...ccooeeiiieieeiieeeieeees 444
74 20,000 ..... 489
84 30,000 ..... 559
96 50,000 ..... 663
105 70,000 ..... 742
120 100,000 835
143 150,000 ... 956
160 200,000 ... 1,053
180 300,000 ...oovvveveeeeiieeeieeene 1,205
206 500,000 s 1,429
227 700,000 ...... 1,598
260 1,000,000 ... 1,800
308 1,500,000 ... 2,060
344 2,000,000 2,268
388 3,000,000 ....ccoeeivieiiiiieeies 2,596

TABLE E—3—DIVISION 1.1 INTRALINE
DISTANCES'2.3—Continued

Intraline
NEW Distance
(Ibs) ()
5,000,000 ......ooeeeiiiiiiieieee, 3,078
1To calculate intraline distance d from
NEW:
d = 18*NEW 3

NEW is in pounds; d is in feet

2To calculate maximum NEW from given
intraline distance d:

NEW = d3/5,832

NEW is in pounds; d is in feet.

3NEW values of more than 500,000 Ibs only
apply to liquid propellants with TNT equiva-
lents equal to those NEW values. The intraline
distances for NEW greater than 500,000
pounds do not apply to division 1.1 explosives.

TABLE E—4—DIVISION 1.3 SEPARATION DISTANCES

NEW (Ibs)

Distance to
public area or Intraline
public traffic distance (ft)2
route (ft) 1

75 50

82 56

89 61

101 68

117 80

130 88

145 98

164 112

180 122

204 138

240 163

268 181

300 204

346 234

385 260

454 303

569 372

668 428

800 500

936 577

1,008 630

1To calculate distance d to a public area or traffic route from NEW:

NEW <1,000lbs
d= 75 ft
1,000 Ibs< NEW < 96,000 Ibs

d=exp[2.47 + 0.2368*(In(NEW)) + 0.00384*(In(NEW))2]

96,000 Ibs< NEW <1,000,000 Ibs

d = exp[7.2297 — 0.5984*(IN(NEW)) + 0.04046*(In(NEW))2]

NEW > 1,000,000 Ibs
d = 8"NEW 3

NEW is in pounds; d is in feet; exp[x] is €%; In is natural logarithm.
To calculate NEW from distance d to a public area or traffic route (noting that d cannot be less than 75 ft):
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0<d<75ft
Not allowed (d cannot be less than 75 ft) for NEW < 1000 Ibs
75 ft < d< 296 ft
NEW = exp[—30.833 + (307.465 + 260.417*(In(d)))"2]
296 ft< d< 800 ft
NEW = exp[7.395 + (—124.002 + 24.716*(In(d))) 2]
800 ft< d
NEW = d3/512
NEW is in Ibs; d is in ft; exp[x] is €%; In is natural logarithm
2To calculate intraline distance d from NEW:
NEW < 1,000 Ibs
d =50 ft
1,000 Ibs< NEW < 84,000 Ibs
d=exp[2.0325 + 0.2488*(In(NEW)) + 0.00313* (In(NEW))2]
84,000 Ibs< NEW < 1,000,000 Ibs
d= exp[4.338 —0.1695*(In(NEW)) + 0.0221*(In(NEW))?2]
1,000,000 Ibs< NEW
d =5*NEW 5
NEW is in pounds; d is in feet; exp[x] is eX; In is natural logarithm
To calculate NEW from an intraline distance d:
0<d <50 ft:
Not allowed (d cannot be less than 50 ft) for NEW < 1000 Ibs
50 ft <d< 192 ft
NEW = exp[—39.744 + (930.257 + 319.49*(In(d)))"2]
192 ft<d< 500 ft
NEW = exp[3.834 + (—181.58 + 45.249*(In(d))) /2]
500 ft<d
NEW = d3/125
NEW is in pounds; d is in feet; exp[x] is €%; In is natural logarithm

TABLE E-5—ENERGETIC LIQUID EXPLOSIVE EQUIVALENTS?:2.3

Energetic liquids TNT Equivalence

TNT Equivalence

Static Test Stands

Launch Pads.

LOo/LH2 i See NOte 3 .o See Note 3.
LOo/LH, 4+ LOo/RP—1 oo Sum of (see Note 3 for LO,/LHy) + (10% for | Sum of (see Note 3 for LO,/LH,) + (20% for
LO./RP1). LO./RP1).
LO2/RP—1 o TO% et 20% up to 500,000 Ibs
Plus 10% over 500,000 Ibs
IRFNA/UDMH ..o T0% et 10%.
N204/UDMH + N2H4 ........................................... D0 et 10%.

1A launch site operator must use the percentage factors of table E-5 to determine TNT equivalencies of incompatible energetic liquids that are

within an intraline distance of each other.

2 A launch site operator may substitute the following energetic liquids to determine TNT equivalency under this table as follows:

Alcohols or other hydrocarbon for RP-1

H,O- for LO, (only when H,0O: is in combination with RP—1 or equivalent hydrocarbon fuel)
MMH for N>H4, UDMH, or combinations of the two.

3TNT equivalency for LO,/LH, is the larger of:

(a) TNT equivalency of 8*W2/4, where W is the weight of LO»/LH; in Ibs; or

(b) 14 percent of the LO»/LH, weight.

TABLE E—-6—FACTORS TO USE WHEN CONVERTING ENERGETIC LIQUID DENSITIES

Density Temperature
Item (Ib/gal) (°F)
=1 ()77 =1 (oo o To ) PP P R PTPPT PPN 6.6 68
L VL 1= T PPN 8.4 68
Hydrogen peroXide (90 PEICENE) .....cccuiiuiiiiieiie ettt ee ettt et e et e bt esaee e be e e ae e e sbeesaeeesbeesabeasbeeanbeesaesemseenneeebeassneanne 11.6 68
Liquid hydrogen ..........c.cccccvveenenne. 0.59 —423
Liquid oXygen ........cccocceeenieeeennns 9.5 —297
Red fuming nitric acid (IRFNA) .. 12.9 77
RP—1 e 6.8 68
UDMH ..o 6.6 68
UDMH/HYAFAZINE ...ttt ettt r e ek e e e e e e e s a e e e e nh e e e e e Rt e se e e Rt e seenneeseennenanenrennnene e 7.5 68
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TABLE E—7—SEPARATION DISTANCE
CRITERIA FOR STORAGE OF HYDRO-
GEN PEROXIDE IN CONCENTRATIONS
OF MORE THAN 91 PERCENT?:2

Intraline distance
or distance to
public area or dis-
tance to public
traffic route

(ft)

Quantity
(Ibs)

510
592
651
746
884
989
1114
1275
1404
1607

TABLE E—7—SEPARATION DISTANCE
CRITERIA FOR STORAGE OF HYDRO-
GEN PEROXIDE IN CONCENTRATIONS
OF MORE THAN 91 PERCENT'.2—
Continued

Intraline distance
or distance to
public area or dis-
tance to public
traffic route

(ft)

Quantity
(Ibs)

500,000 1905

TMultiple tanks containing hydrogen per-
oxide in concentrations of greater than 91 per-
cent may be located at distances less than
those required by table E-7; however, if the
tanks are not separated from each other by 10
percent of the distance specified for the larg-
est tank, then the launch site operator must
use the total contents of all tanks to calculate
each intraline distance and the distance to
each public area and each public traffic route.

2 A launch site operator may use the equa-
tions below to determine permissible distance
or quantity between the entries of table E-7:

W > 10,000 lbs Distance = 24 * W'/

Where Distance is in ft and W is in Ibs.

To calculate weight of hydrogen peroxide
from a distance d:

d>75ft

W = exp[—134.286 + 71.998%(In(d))
—12.363*(In(d))? + 0.7229*(In(d))3]

TABLE E—8—SEPARATION DISTANCE CRITERIA FOR STORAGE OF LIQUID HYDROGEN AND BULK QUANTITIES OF

HYDRAZINE
Public area ; ; Public area ; ;

: : Intraline dis- : : Intraline dis-
Pounds of energetic lig- | Pounds of en- d?sntgnlgge}[gni?]- tance to com- | Pounds of en- | Pounds of en- d?sntgn'gga;gniﬁ_ tance to com-

uid ergetic liquid compatib _ | patible ener- ergetic liquid ergetic liquid tibl _ | patible ener-

patible en etic liquids compatible en etic liquids

ergetic liquids 9 q ergetic liquids 9 q
Over Not Over Distance in Distance in Over Not Over Distance in Distance in
feet feet feet feet

60,000 70,000 1,200 130
200 600 35 70,000 80,000 1,200 130
300 600 40 80,000 90,000 1,200 135
400 600 45 90,000 100,000 1,200 135
500 600 50 100,000 125,000 1,800 140
600 600 50 125,000 150,000 1,800 145
700 600 55 150,000 175,000 1,800 150
800 600 55 175,000 200,000 1,800 155
900 600 60 200,000 250,000 1,800 160
1,000 600 60 250,000 300,000 1,800 165
2,000 600 65 300,000 350,000 1,800 170
3,000 600 70 350,000 400,000 1,800 175
4,000 600 75 400,000 450,000 1,800 180
5,000 600 80 450,000 500,000 1,800 180
6,000 600 80 500,000 600,000 1,800 185
7,000 600 85 600,000 700,000 1,800 190
8,000 600 85 700,000 800,000 1,800 195
9,000 600 90 800,000 900,000 1,800 200
10,000 600 90 900,000 1,000,000 1,800 205
15,000 1,200 95 1,000,000 2,000,000 1,800 235
20,000 1,200 100 2,000,000 3,000,000 1,800 255
25,000 1,200 105 3,000,000 4,000,000 1,800 265
30,000 1,200 110 4,000,000 5,000,000 1,800 275
35,000 1,200 110 5,000,000 6,000,000 1,800 285
40,000 1,200 115 6,000,000 7,000,000 1,800 295
45,000 1,200 120 7,000,000 8,000,000 1,800 300
50,000 1,200 120 8,000,000 9,000,000 1,800 305
60,000 1,200 125 9,000,000 10,000,000 1,800 310
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Issued in Washington, DC, on August 24,
2012.

Michael P. Huerta,

Acting Administrator.

[FR Doc. 2012—-21922 Filed 9-6—12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Parts 5, 200, 207, and 232
[Docket No. FR-5465 F—02]
RIN-2502-AJ05

Federal Housing Administration (FHA):
Section 232 Healthcare Facility
Insurance Program-Strengthening
Accountability and Regulatory
Revisions Update

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner, HUD.

ACTION: Final rule.

SUMMARY: In 2010 through 2011, HUD
commenced and completed the process
of revising regulations applicable to,
and closing documents used in, FHA
insurance of multifamily rental projects,
to reflect current policy and practices in
the multifamily mortgage market. This
final rule results from a similar process
that was initiated in 2011 for revising
and updating the regulations governing,
and the transactional documents used
in, the program for insurance of
healthcare facilities under section 232 of
the National Housing Act (Section 232
program). HUD’s Section 232 program
insures mortgage loans to facilitate the
construction, substantial rehabilitation,
purchase, and refinancing of nursing
homes, intermediate care facilities,
board and care homes, and assisted-
living facilities. This rule revises the
Section 232 program regulations to
reflect current policy and practices, and
improve accountability and strengthen
risk management in the Section 232
program.

DATES: Effective October 9, 2012.

FOR FURTHER INFORMATION CONTACT:
Kelly Haines, Director, Office of
Residential Care Facilities, Office of
Healthcare Programs, Office of Housing,
Department of Housing and Urban
Development, 451 7th Street SW., Room
6264, Washington, DC 20410-8000;
telephone number 202-708-0599 (this
is not a toll-free number). Persons with
hearing or speech impairments may
access this number through TTY by
calling the toll-free Federal Relay
Service at 1-800-877-8339.

I. Supplementary Information

A. Background

Section 232 of the National Housing
Act (12 U.S.C. 1715w) (Section 232)
authorizes FHA to insure mortgages
made by private lenders to finance the
development of nursing homes,
intermediate care facilities, board and
care homes, and assisted living facilities
(collectively, residential healthcare
facilities). The Section 232 program
allows for long-term, fixed-rate
financing for new and rehabilitated
properties for up to 40 years. Existing
properties without rehabilitation can be
financed with or without Ginnie Mae®?
Mortgage Backed Securities for up to 35
years. Eligible borrowers under the
Section 232 program include investors,
builders, developers, public entities,
and private nonprofit corporations and
associations. The documents executed
at loan closing provide that the
borrower may not engage in any other
business or activity.

The maximum amount of the loan for
new construction and substantial
rehabilitation is equal to 90 percent (95
percent for nonprofit organization
sponsors) of the estimated value of
physical improvements and major
movable equipment. For existing
projects, the maximum is 85 percent (90
percent for nonprofit organization
sponsors) of the estimated value of the
physical improvements and major
movable equipment.

As the need for residential care
facilities increased, requests to FHA to
make mortgage insurance available for
such facilities also increased. As with
any program growth, updates to
regulations are needed to ensure that
program requirements are sufficient to
meet increased demand, and prevent
mortgage defaults that not only impose
a risk to the FHA insurance fund but
can also jeopardize the safety and
stability of Section 232 facilities and
their residents. HUD’s regulations
governing the Section 232 program are
primarily codified in 24 CFR part 232.

B. The Proposed Rule

On May 3, 2012, HUD published a
proposed rule at 77 FR 26218, in which
it submitted, for public comment,
revisions to the Section 232 program
regulations. On May 3, 2012, HUD also
published a notice at 77 FR 26304,
which proposed revisions to the related
documents used in the insurance of
healthcare facilities under the Section
232 program. In the May 3, 2012, rule,

1Ginnie Mae is a registered service mark of the
Government National Mortgage Association; see
http://www.ginniemae.gov/.

HUD proposed regulatory revisions that
would update terminology, require a
single asset form of ownership, and
reflect current policy and practices used
in healthcare facility transactions today.
The updates included in the proposed
rule also included amendments to
HUD’s Uniform Financial Reporting
Standards to include operators of
projects insured or held by HUD as
entities that must submit financial
reports. In addition, in the May 3, 2012
rule, HUD proposed several revisions to
strengthen borrower eligibility
requirements, as well as HUD’s
oversight of the healthcare program and
projects.

With respect to proposed revisions to
the Section 232 documents, published
in the May 3, 2012, notice, HUD will
address public comments and advise of
any changes through separate
publication.

C. Key Changes Made at the Final Rule
Stage

In response to comments, HUD made
several changes to the regulatory text
proposed by the May 3, 2012, rule. Key
changes made at the final rule stage
include the following:

Transition period for compliance. For
several of the new or updated regulatory
provisions in this final rule, HUD
provides a transition period of 6 months
before compliance with the
requirements become applicable. The
final rule, at § 232.1(b), lists which
regulatory sections become applicable 6
months after publication of this final
rule.

Removal of an across-the-board long-
term debt service reserve. The final rule
removes the across-the-board
requirement, proposed in the May 3,
2012, rule, to establish and maintain a
long-term debt service reserve. The
requirement was designed to provide a
borrower facing operating difficulties, at
any time throughout the life of the
mortgage, the time to arrange a workout
plan by providing a source of funds
from which the borrower could make
debt service payments and thus delay or
avoid an insurance claim by the lender.
Several commenters objected to the
across-the-board nature of this reserve,
and offered various alternatives to
provide such additional time for
workouts. Commenters recommended
addressing the timing issues directly
and expanding the time periods
involved in a lender’s submission of a
claim for insurance and HUD’s
processing of such a claim. This
recommendation builds from similar
revisions implemented through the
updates to the multifamily rental
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housing program regulations and
documents.

This final rule adopts this
recommendation. The final rule
provides, at § 232.11, that the long-term
debt service reserve will be required
only in cases where HUD determines a
need for such a reserve. HUD anticipates
that requiring a long-term debt service
reserve will be the exception and not
the norm. HUD may require such a
reserve when underwriting determines
there is an atypical long-term project
risk. Atypical long-term risks could
occur, for example, in circumstances in
which there is an unusually high
mortgage amount, or when some other
risk mitigant, such as a master lease
structure typically used in a portfolio
transaction, is unavailable in a
particular transaction.

Removal of requirement for
segregation of operators accounts. In the
proposed rule, HUD included several
provisions requiring the segregation of
operator accounts to address the need to
isolate a particular healthcare facility’s
financial transactions from an account
where the facility’s funds have been
commingled with the funds of other
facilities. Commenters pointed out that
the proposed approach differs from
industry practice, is more costly, and is
unnecessary in light of available
accounting software systems. HUD
agrees that accounting software
available today is designed to
accomplish the interests that HUD
identified, and HUD has therefore
eliminated the account segregation
requirements in this final rule. (See
§232.1013.) Additionally, operator
compliance with the new financial
reports required under the new 24 CFR
5.801, which was included in the
proposed rule and remains in this final
rule, will necessitate that the operator
maintain accounts in a manner that will
allow HUD and the lender to discern the
funds attributable to the facility.

Revision of requirement to maintain
positive working capital at all times.
The proposed rule included provisions
that would have required operators to
maintain positive “working capital” at
all times. In response to commenters’
concerns that this requirement is
inconsistent with other program
obligations, and is infeasible, the final
rule addresses working capital, at
§232.1013, by prohibiting the
distribution, advance, or otherwise use
of funds attributable to the insured
facility, for any purpose other than
operating the facility, if the quarterly/
year-to-date financial statement
demonstrates negative working capital.
The prohibition remains in place until
a quarterly/year-to-date financial

statement demonstrating positive
working capital is submitted to HUD. In
brief, the final rule provides that HUD
will monitor an operator’s distribution
of funds through its quarterly financial
statements to ensure that the facility is
positioned to withstand distributions.

Removal of prohibition on payments
to borrower principals without prior
HUD approval. The proposed rule
provided that no principal of the
borrower entity would receive payment
of funds (e.g., a salary) derived from
operation of the project, other than from
permissible distributions, without HUD
approval. The final rule removes the
prohibition against payment to
principals of the borrower without HUD
approval (§232.1009 at the proposed
rule stage), as other sections of the
regulations adequately address the issue
of circumvention of distribution
limitations. For example, § 232.1007 of
the final rule requires that the costs of
goods and services purchased or
acquired in connection with the project
be reasonable and reflect market prices,
which provides HUD with adequate
protection in regard to the level of
principals’ salaries or other
compensation.

Removal of HUD approval of any
revisions to management agreements.
The proposed rule would have required
HUD to approve both initial
management agreements, as well as
revisions to the management
agreements. HUD has determined to
retain the requirement for initial
approval of management agent
agreements, but, in light of the inclusion
of the limitation, in §232.1007, that
goods and services be in line with the
market, will require approval of only
those revisions that are material. (See
§232.1011 of this final rule.)

Removal of HUD approval of any
commercial lease or sublease. The
proposed rule would have required, at
§232.1013, an operator to obtain HUD
approval of any commercial lease or
sublease. In response to commenters’
concerns that changing industry needs
and practices (e.g., the inclusion of
beauty salons in nursing homes) often
necessitated leasing and subleasing,
HUD has determined to remove the
restriction.

Establishing date of default for
mortgages insured under Section 232.
The final rule clarifies the amendments
made to § 207.255 at the proposed rule
stage by defining the date of default for
Section 232 insured mortgages.

Other changes. In addition to the
changes discussed above, the final rule
also—

e Provides for flexibility in § 5.801
(uniform financial reporting standards)

in the format and manner, as
determined by HUD, that financial
reports may be submitted to HUD, to the
lender or other third party as HUD may
direct;

e Adds language to § 200.855, which
was inadvertently omitted from the
regulatory text but discussed in the
preamble to the proposed rule at 77 FR
26222, and that exempted assisted
living facilities, board and care facilities
and intermediate care facilities from
inspections by HUD’s Real Estate
Assessment Center (REAC) if the State
or local government has a reliable
inspection system in place.

e In §207.258, defines, in paragraph
(a) the “Eligibility Notice Period,” adds
a new paragraph (a)(4) to provide for
acknowledgment by HUD of the lender’s
election either to assign its mortgage or
acquire and convey title to HUD, and
removes language from the opening
clause of paragraph (b)(1)(i), which was
added in the update of the multifamily
project rental regulations, but is no
longer applicable;

¢ Removes the definition of
“mortgaged property” in § 232.9 of the
proposed rule, as well as the definition
section in new subpart F, § 232.1003 of
the proposed rule, because these terms
are defined in the transactional
documents and HUD agreed with
commenters to limit transfer of certain
terminology from the transactional
documents to the regulations;

e Moves the definition of eligible
operator set forth in the proposed rule
to a separate regulatory provision at
§232.1003, which establishes the
eligibility requirements for operators in
the Section 232 program;

e Withdraws the amendments
proposed to be made to § 232.251
regarding other applicable regulations,
since the final rule addresses this issue
in §232.1.

II. Discussion of Public Comments

The public comment period for this
rule closed on July 2, 2012, and HUD
received 27 public comments through
the www.regulations.gov Web site.
Comments were submitted, through this
governmentwide portal, by a wide
variety of parties including: Commercial
mortgage bankers; companies that own,
manage, and operate skilled nursing
facilities and assisted living facilities;
national and state healthcare
associations; and a federation of state
associations representing nonprofit and
proprietary long-term care providers,
including nursing and assisted living
facilities. Comments were also
submitted by a coalition of national
investment and mortgage bankers that
participate in HUD’s healthcare
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programs, as well as a trade association
of lenders and a coalition of national
senior residential and healthcare
associations. The “HUD Practice
Committee” submitted comments on
behalf of the Forum on Affordable
Housing and Community Development
Law of the American Bar Association.
Private individuals also submitted
comments. As a special outreach to the
public on proposed changes to the
Section 232 regulations, HUD hosted a
forum, the “Section 232 Document and
Proposed Rule Forum” on May 31,
2012, in Washington, DC. A video of
this forum is available on the HUD
internet site at http://portal.hud.gov/
hudportal/HUD?src=/press/multimedia/
videos. While comments were raised
and discussed at the forum, as reflected
in the video, HUD encouraged forum
participants to file written comments
through the www.regulations.gov Web
site so that all comments would be more
easily accessible to interested parties.
All comments, whether submitted
through www.regulations.gov or raised
at the forum, were considered in the
development of this final rule.

This section of the preamble presents
significant issues, questions, and
suggestions submitted by public
commenters, and HUD’s responses to
these issues, questions, and suggestions.

General Comments

Several commenters expressed their
general support for the rule as
improvements that are necessary and
beneficial, stating that the rule provided
the appropriate balance of risk
mitigation while not overly burdening
the borrower and operator or
substantially altering demand for the
program. Commenters also stated that
several of the modifications, such as the
limitation on REAC inspections and
modification of the borrower surplus
cash rules, were beneficial.

Notwithstanding the general support
for the rule’s objectives, one commenter
objected to the rule overall, and other
commenters offered suggested changes
to several of the rule’s provisions.

Comment: HUD'’s regulatory changes
to the Section 232 program will deter
participation by third-party operators. A
commenter stated that the totality of
HUD’s regulatory scheme will
discourage third-party (non-identity-of-
interest) operators from participating in
the Section 232 program.

HUD Response: As stated in the
preamble of the May 3, 2012, proposed
rule, operators now carry out significant
day-to-day duties in the administration
of healthcare facilities (as opposed to
when the regulations were first
promulgated in the 1970s), and this

important role needs to be explicitly
addressed in regulation. However, while
seeking to ensure, through
establishment of regulations, the
requisite accountability by operators
participating in the Section 232
program, it was not HUD’s intent to
deter participation by responsible
operators. In response to public
comment, HUD has made several
changes at this final rule stage that
address concerns that the requirements
proposed to be imposed on operators are
too stringent.

Comment: Make the final regulations
effective as of the date that applications
are received. A commenter stated that
HUD should make the effective date of
the final regulations the date that
applications for insurance are received
by HUD, rather than the date the firm
commitment is issued.

HUD Response: As already discussed
in this preamble, the final rule provides
a 6-month transition period before
compliance with several of the
regulatory provisions becomes
applicable. Section 232.1 of the final
rule identifies the regulatory sections for
which HUD provides a transition period
but the transition period is linked to the
date for which a firm commitment has
been issued. Specifically, § 232.1(b) of
the final rule provides that the
identified regulatory sections will
become applicable only to transactions
for which a firm commitment has been
issued on or after the date that is 6
months following publication of this
final rule.

HUD is basing the transition period
on the date for which a firm
commitment has been issued and not on
the date that the application for
insurance is received, because
significant barriers exist to applying the
regulations based on the date for
application for insurance. Applications
are often less than fully complete when
initially received and current program
systems lack the capability to determine
and memorialize when an application is
deemed fully complete. HUD therefore
believes that basing the transition
period on issuance of the firm
commitment is the correct approach.

Comment: Place program
requirements in administrative
guidance, not in regulation.
Commenters stated that several
executive orders, such as Executive
Orders 12866 and 13563, provide that
“[Flederal agencies should promulgate
only such regulations as are required by
law, are necessary to interpret the law,
or are made necessary by compelling
public need.” Commenters suggested
that unnecessary regulations could be
addressed by publishing requirements

in administrative guidance as opposed
to in rules. These commenters suggested
that HUD add the phrase ‘“‘as otherwise
permitted or approved by HUD” in
various sections of the regulations to
provide both industry and HUD with
greater flexibility.

Commenters stated that several of the
proposed regulatory changes would
limit program flexibility with respect to
process improvements, such as those
recently embraced by HUD, in
administering the Section 232 programs
and achieved through nonrulemaking
documents. A commenter also stated
that including the debt service reserve
in the regulations is not the “best, most
innovative, or least burdensome”
method for achieving HUD’s goals.

HUD Response: The regulations
provided in this final rule are those that
HUD determined are necessary for
purposes of updating and strengthening
the Section 232 program, and are those
which should not, or are likely not to,
change frequently. However, as
discussed below in responses to
comments on specific provisions, HUD
has identified certain proposed
regulatory provisions, and HUD agreed
with the commenters that the provisions
did not need to be included in
regulation.

Uniform Financial Reporting Standards
(24 CFR Part 5; § 5.801)

The proposed rule offered revisions to
the reporting requirements of 24 CFR
5.801 to include operators of projects
with mortgages insured or held by HUD
under the Section 232 program as
entities that must submit financial
reports. Under current requirements,
financial reports are submitted by
borrowers, but not operators of Section
232 insured healthcare facilities. HUD
had determined that the audited
financial statements of a borrower were
not sufficient to assess the financial
status of a Section 232 project, because
the viability of the project is heavily
dependent on the operator’s financial
performance, and the financial
statements of the operator should also
be reviewed for an accurate assessment
of the project’s financial status.

The May 3, 2012, rule proposed to
retain the longstanding requirement that
owners submit audited financial
statements annually and proposed to
require operators to submit financial
statements quarterly, covering
separately the most recent quarter and
the fiscal year to date.

Comment: Extend the financial report
submission deadline. A commenter
suggested that HUD should extend the
financial report submission deadline in
§5.802(c)(4) from within 30 days of the
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end of each quarterly reporting period to
within 60 days of the end of each
quarterly reporting period to provide
operators sufficient time to submit
required financial information. The
commenter also suggested clarifying
revisions with respect to the financial
reporting requirements that apply when
the borrower is also the operator. The
commenter stated that the purpose of
these suggested changes to the proposed
rule was to eliminate duplicative
submissions by the borrower and
duplicative review by HUD that would
result if the borrower were required to
submit an annual unaudited financial
statement followed shortly thereafter by
submission of an annual audited
financial statement.

The commenter also proposed that the
financial reporting requirements set
forth in this section should apply only
to those projects that are governed by
the new Section 232 loan documents
and that received a firm commitment on
or after the effective date of final
regulations. The commenter suggested
revised language in 24 CFR 5.802(d)(4)
to limit the application of this section.
The commenter stated that without this
limiting language, the reporting
standards would be retroactively
applied to operators of existing insured
projects that are not currently subject to
these financial reporting requirements
under the terms of the mortgage loan
transaction documents and regulations
in effect at the time the loan closed.

HUD Response: HUD declines to
accept the commenter’s
recommendation to extend the timing
for the submission of all reports from 30
to 60 days. Receipt of the unaudited
quarterly and year-to-date operator
financial statements promptly at the end
of each quarter is needed for effective
monitoring of a property’s financial
operations and the trend of those
operations. However, in recognition of
the intricacies involved in developing
year-end financial statements, HUD has
extended the submission of the final
quarter and year-to-date operator-
certified statements submitted for the
4th fiscal year quarter to 60 calendar
days following the end of the fiscal year.

Due to the same need for effective
financial oversight, HUD also declines
to accept the commenter’s
recommendation to eliminate separate
year-end operator quarterly and year-to-
date reports when the borrower is also
the operator. Operator reports will be
submitted in separate systems that allow
for more prompt submission than
audited reports, and therefore HUD will
receive timely and important trend
information.

With respect to the commenter’s
statement that the requirements should
be applied only to those projects that are
governed by the new Section 232 loan
documents and that received a firm
commitment on or after the effective
date of final regulations, HUD declines
to adopt the change. As stated in the
preamble to the proposed rule, HUD
determined that the financial statements
that HUD currently receives are
insufficient to assess the financial status
of a Section 232 project. The viability of
the project is heavily dependent on the
operator’s financial performance, and
this information is not currently part of
financial reports on Section 232
projects. HUD is requiring this
information to improve the accuracy of
its assessment of a project’s financial
status, and thus the solvency of the
fund. Application of these financial
reporting requirements to existing
facilities is consistent with authority
provided in paragraph 3 of most, if not
all of the existing operators’ regulatory
agreements that provide for the
Secretary to request financial reports.
This rule implements such a request
through regulation. Receipt of these
reports will significantly improve
HUD’s ability to manage and maintain
the finances of the FHA insurance fund.

Introduction to FHA Programs: Physical
Condition of Multifamily Properties (24
CFR Part 200, Subpart P)

Physical Condition Standards and
Physical Inspection Requirements
(§ 200.855)

The proposed rule would have
narrowed and streamlined the scope of
Section 232 facilities that are routinely
inspected by REAC. In particular, the
proposed rule provided that facilities
such as assisted living facilities and
board and care facilities, and properties
that are routinely surveyed pursuant to
regulations of the Centers for Medicare
and Medicaid Services, would not be
subject to routine REAC inspections if
the State or local government had a
reliable and adequate inspection system
in place. The remainder of the Section
232 properties would be inspected only
when and if HUD determined, on a case-
by-case basis and on the basis of
information received, that inspection of
such facility is needed to help ensure
the protection of residents or the
adequate preservation of the project.

Comment: Support for the proposed
changes. A commenter representing a
federation of state associations of
nonprofit care providers expressed
support for the proposed changes,
which the commenter characterized as
the REAC multifamily standards, and

described such standards as suitable for
apartment buildings, but unsuitable for
healthcare facilities. Another
commenter expressed agreement that
facilities should be exempt from the
FHA physical inspection requirements
on the grounds that the State inspection
is thorough and sufficient. The
commenter also stated that in addition
to the dollars savings outlined in the
proposed rule, the exemption would
eliminate the conflict between the HUD
inspection requirements and the State
requirements. The commenter stated
that this approach would relieve the
facilities of the administrative burden of
continually asking for exceptions or
waivers to address those conflicts.

HUD Response: HUD appreciates the
commenters’ support of this regulatory
change.

Multifamily Housing Mortgage
Insurance (24 CFR Part 207)

Contract Rights and Obligations
(Subpart B)

Subpart B of the part 207 regulations
addresses contract rights and obligations
and the rights and duties of the
mortgagee under contract of insurance,
and HUD determined that certain
revisions were necessary as part of its
updating of regulations applicable to the
Section 232 program.

Defaults (§ 207.255)

The proposed rule’s revisions to
§ 207.255, “Defaults for purposes of
insurance claim,” included language
defining the date of defaults. The
proposed rule would have revised
§ 207.255(a)(4) by clarifying the dates on
which certain monetary and other
defaults occur.

Date of Default (§ 207.255(a)(4)(ii))

Comment: Revise the Date of Default.
A commenter stated that 24 CFR
207.255(a)(4)(ii) requires revision to take
into consideration HUD’s ability to
prevent the lender from accelerating the
debt due to a covenant event of default.
The commenter stated that this
proposed change is appropriate because
the lender is not able to control the time
period between when a violation occurs
and the date of an assignment.

HUD Response: HUD agrees with the
commenter that the Date of Default for
a covenant default should not be the
date on which the underlying covenant
violation occurs, but for reasons
different than those advanced by the
commenter. In addition, the language in
§207.255(a)(4) is not intended to apply
to loans insured under Section 232, and,
as stated in the proposed rule, HUD
proposed to adjust the language that
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currently reads “‘for purposes of
paragraph (b) of this section,” to read
“for purposes of paragraph (a) of this
section.” Therefore, the comment
actually relates to the similar language
set forth in §207.255(b)(4)(i), and in
response to this comment, HUD is
adding § 207.255(b)(5), which applies to
mortgages insured under Section 232, to
clarify the dates of default applicable to
the Section 232 program.

In the final rule, HUD also specifies
that a covenant violation does not
become a default for purposes of
payment of an insurance claim until the
lender has accelerated the debt and the
borrower has failed to make that
accelerated debt payment. Namely, the
regulation now provides that for
mortgages insured under Section 232,
the date of default shall be considered
as: (a) The first date on which the
borrower has failed to pay the debt
when due as a result of the lender’s
acceleration of the debt because of the
borrower’s uncorrected failure to
perform a covenant or obligation under
the regulatory agreement or security
instrument; or (b) the date of the first
failure to make a monthly payment,
which subsequent payments by the
borrower are insufficient to cover when
applied to the overdue monthly
payments in the order in which they
become due.

Section 207(g) of the National
Housing Act (12 U.S.C. 1713(g))
provides the authority for payment of a
claim for mortgage insurance benefits.
Pursuant to that statutory provision,
there must be a monetary default in
order for the mortgagee to become
eligible to receive mortgage insurance
benefits. Therefore, the date of default
for purposes of payment of a claim,
premised on a covenant violation, must
be associated with a monetary default.
A covenant violation does not become a
default for purposes of payment of an
insurance claim until the lender has
accelerated the debt and the borrower
has failed to make that accelerated debt
payment. In light of the statutory
language and pursuant to HUD’s
regulation at § 207.255(b), a covenant
violation does not become a default
until after the mortgagee has accelerated
the debt. Accordingly, the date of
default referenced in § 207.255(b)(5)(i)
should be read to directly correlate to
the default referenced in
§ 207.255(b)(1)(ii); e.g., associated with
the acceleration of the debt.

Corrective Change (§ 207.255(b)(3))

HUD did not propose any revisions to
§207.255 in the May 3, 2012, proposed
rule. Despite the fact that HUD did not
seek comment on this section, one

commenter proposed that HUD modify
§207.255(b)(3) to remove the general
reference, and limit it to § 207.255(b)(1).

Comment: Revise the references. A
commenter suggested that HUD remove
the reference to “paragraph (b)”” and
replace this reference with a more
limiting reference to “paragraph (b)(1)”.
Paragraph (b) of § 207.255 describes the
actions constituting a default applicable
to multifamily mortgages for which
HUD issued a firm commitment for
mortgage insurance before September 1,
2011, and for multifamily projects
insured under section 232 of the Act (12
U.S.C. 1715w) and section 242 of the
Act (12 U.S.C. 17152z—7). Paragraph
(b)(1) provided categories of mortgages
covered by the default provisions. In the
regulatory revisions of the May 3, 2012,
proposed rule, HUD restructured
§207.255 to provide in § 207.255(a) for
a “two-tiered” default and in new
paragraph (a)(5) for a “grandfathering”
of multifamily projects for which firm
commitments were issued before
September 1, 2011, and for mortgages
issued under sections 232 and 242.

HUD Response: HUD is not accepting
the suggested change. The revised
regulation at 24 CFR 207.255(b)(3) is
accurate.

Insurance Claim Requirements
(§207.258)

The May 3, 2012, rule proposed to
modify § 207.258, “Insurance claim
requirements,” by further clarifying in
paragraph (a)(2) the applicability of the
lockout and prepayment premium
periods. The May 3, 2012, rule also
proposed to modify § 207.258(b)(1)(i) by
clarifying the time period within which
a mortgagee may elect to assign a
mortgage insured under section 232 of
the Act to the Commissioner.

Comment: Proposed change to claims
process delays payment of the claim. A
commenter expressed opposition to the
revision to the claims process. The
commenter stated that a lender may not
file its application for insurance until
“HUD acknowledges the notice of
election.” The commenter stated that
HUD could now delay payment of a
claim by refusing to provide
acknowledgment of the notice. The
commenter stated that this provision
undercuts the incontestability of the
FHA insurance, as provided in the
National Housing Act (12 U.S.C.
1706¢(e)), by implementing a practical
barrier to the realization of the lender’s
insurance benefits. The commenter
stated that this requirement allows HUD
to deny benefits to a lender even though
the lender has followed all claims
processing requirements.

HUD Response: HUD declines to
accept the commenter’s
recommendation. The imposition of a
waiting period does not undercut the
incontestability of the FHA insurance,
as suggested by the commenter. Receipt
of FHA insurance benefits is not
instantaneous, because certain
procedures must be followed. Where
there have been delays in a lender’s
receipt of insurance benefits or
rejections of a lender’s claim, it is
HUD’s experience that such outcomes
were due to the lender not meeting
program requirements; for example,
impermissible liens on the property
having not been resolved.

Mortgage Insurance for Nursing Homes,
Intermediate Care Facilities, Board and
Care Homes, and Assisted Living
Facilities (24 CFR Part 232)

Nomenclature Change

In its review of the regulations in 24
CFR part 232, HUD noted that the
regulations use both the terms
“borrower” and “mortgagor.” These
terms have the same meaning, and to
avoid any misunderstanding that they
have different meanings, the May 3,
2012, rule proposed to substitute the
term ‘“‘borrower” for “mortgagor”
throughout the part 232 regulations.
That said, the healthcare financing and
transactional documents for the Section
232 program may sometimes refer to the
borrower as the “mortgagor,” ““lessor,”
and/or the “owner.”

Eligibility Requirements (Subpart A)
Eligible Borrower (§ 232.3)

The May 3, 2012, rule proposed to
revise the definition of eligible borrower
to provide that the borrower shall be a
single asset entity, determined
acceptable to the Commissioner, and
that possesses the power necessary and
incidental to be operating the project.
The proposed rule also provided that
the Commissioner may approve an
exception to this single asset
requirement in limited circumstances
based upon such criteria as specified by
the Commissioner.

HUD identified one error in the
proposed rule definition. Rather than
stating “incidental to operating the
project,” HUD intended to state
“incidental to owning the project,” and
this change should address several of
the concerns by commenters about the
definition of borrower, as discussed
below.

Comment: Modify requirements for
single asset entities to address identity-
of-interest issues for operators. A
commenter stated that the proposed rule
would hamper workouts by limiting the
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number of potential operators that can
assume responsibility for the operations
of a facility. The commenter stated that
the proposed rule would cause
significant time and cost burdens on the
State licensing agencies that will be
required to address the changes of
owners and operators on HUD
transactions. Commenters also stated
that the requirement should be limited
to new construction and acquisitions
and not be applicable to refinancing
transactions. Commenters stated that
under the current regulatory regime,
operators typically could operate a
number of different facilities and own
separate properties in the name of the
operator. Commenters stated that
requiring operators to be single asset
entities means that many operators
would need to either: (i) Transfer
operations at the project level (including
licenses and provider agreements) or (ii)
transfer other assets, including licenses
and interests in other facilities, all of
which can be time consuming and
expensive. The commenters stated that
particularly where there is no identity of
interest between the owner and
operator, the operator may be unwilling
to transfer property to comply with
HUD’s single asset requirements.

HUD Response: HUD recognizes the
concerns raised by the commenters
about single asset entities but believes
that the language in the proposed rule,
as modified by the correction of
“operating” to “owning” in this final
rule, gives adequate flexibility in this
respect, and therefore HUD declines to
adopt the commenters’
recommendations. The proposed rule
language in 24 CFR 232.3 explicitly
authorizes HUD to approve “‘a non-
single asset entity under such
circumstances, terms and conditions
determined and specified as acceptable
to the Commissioner.” In addition, the
proposed definition of operator provides
the same flexibility for the
Commissioner to specify non-single
asset entities. The final rule retains this
explicit authorization and flexibility.
However, HUD has removed, in this
final rule, the separate effective date for
the implementation of this particular
section. There is no overriding need for
a phase-in requirement because the
flexibility provided to the
Commissioner to allow non-single asset
entities in the rule language can be
exercised where necessary.

Establishment and Maintenance of
Long-Term Debt Service Reserve
Accounts (§232.11)

The proposed rule provided that to be
eligible for insurance under the Section
232 program, and except with respect to

the regulatory provisions applicable to
supplemental loans to finance purchase
and installation of fire safety equipment
(24 CFR part 232, subpart C), the
borrower must establish, at final closing
and maintain throughout the term of the
mortgage, a long-term debt service
reserve account.

Comment: Eliminate or modify the
long-term debt service reserve.
Commenters stated that requiring
establishment of a long-term debt
service reserve inappropriately restricts
funds, is unnecessary for well-
capitalized and well-performing
properties, and is inconsistent with the
practices of private lenders.
Commenters stated that there are a
number of problems with this proposal,
which are outlined as follows.

Commenters stated that the cost of the
required extra capital far exceeds the
small amount of interest one earns when
investing in the loan servicing account,
given the cost of capital and the interest
earned on the funds deposited. Several
commenters stated that this would add
incremental costs that would make the
program noncompetitive with Fannie
Mae, Freddie Mac, and the Rural
Housing Service of the U.S. Department
of Agriculture (USDA), commercial
banks, and finance companies. A
commenter further stated that this
requirement defeats the purpose of the
mortgage insurance premiums (MIP),
which is already equivalent to an
approximate 15 percent premium on the
stated rate of interest. Commenters also
stated that the proposal would
contribute to adverse selection of FHA
borrowers that would deprive FHA of
the benefit of MIP payments on higher-
quality lower-risk transactions.

Commenters also stated that the debt
service reserve would not reduce the
number or severity of mortgage
insurance claims. Commenters stated
that the requirement as proposed would
be imposed on all properties whether or
not they are well capitalized or are well
performing. Commenters further stated
that the debt service reserve was
unnecessary, in particular, for those
projects included in a master lease
structure as that structure: (1) Results in
all project funds being available to
service the debt of a struggling project,
and (2) provides a strong incentive to
the operator to support the struggling
project. The commenters also stated that
under conventional loan standards,
impositions of a debt service account
are limited to under-performing loans.

Commenters further stated that
maintaining a minimum balance
throughout the life of the loan greatly
extends the amount of time a borrower
must restrict funds for this purpose.

Commenters stated that debt service
reserves should not be required for
§ 223(a)(7) (refinancing) loans because,
in refinancing, the borrower will: (1)
Reduce debt service costs, increase the
debt service coverage ratio, and increase
funding of the reserve for replacement
and/or the completion of necessary
repairs, and (2) will not have mortgage
proceeds available to fund the debt
service reserve because they are limited
by the amount of the original insured
mortgage.

Commenters stated that HUD should
modify § 232.11 to state that the long-
term debt service reserve would be
required at the discretion of HUD.

Several commenters also provided
suggestions on how HUD may
implement the long-term debt service
reserve, if HUD chose to retain this
requirement at the final rule stage.
These suggestions include the
following:

¢ The lender, not HUD, should
recommend the reserve as part of the
application for insurance and minimal
reserves should be allowed for strong
projects.

e The date of establishment of the
debt service reserve should be flexible,
rather than requiring the reserve to be
established by the date of final closing.

¢ The entire reserve should be
mortgageable even if the reserve results
in a mortgage over the 80 percent loan-
to-value (LTV) created during the
conversion to Section 232 program
financing. Commenters stated that this
is common in the industry as cash
secured lending is dollar for dollar and
does not affect the collateral position. A
commenter stated that HUD should
allow the debt service reserve to be
included as an eligible cost up to the 85
percent level.

¢ Flexibility should be allowed in the
release of such reserves. Commenters
stated that it is difficult for a borrower
to agree to “HUD’s sole discretion.”
Commenters stated that rights must be
given to the lender and that the lender
can use its discretion on release of
reserves. Also, commenters stated that
there should be some benchmarks that
allow the borrower to tap into the funds
such as: (a) A debt service coverage ratio
(DSC) that is below 1.0 for some period
of time or (b) a certain threshold of
capital the borrower must have
contributed before the reserve can be
tapped.

¢ Use of the Master Lease agreement
should be eliminated or reduced if a
longer debt service reserve is
established.

e Extend the time that HUD can
require a lender to advance mortgage
payments from 90 days to 180 days
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(multiple commenters made this
comment).

e Allow borrowers, with lender
approval, to consider funding the
reserve with letters of credit.

o Establish the reserve in a handbook
as opposed to a regulation.

e Remove the “long-term”
qualification.

Commenters suggested that
alternative strategies would have similar
results. These included:

e Require debt service reserve
payments under certain events such as
a DSC below 1.0 or negative working
capital with the reserve to be released
and/or suspended upon some threshold
of DSC being met.

e Require a debt service reserve
payment in the event of a default of the
regulatory agreement or of any pertinent
loan document.

e Require the servicer to make debt
service payments for some period of
time before or otherwise extend the time
before servicers can assign the mortgage
to HUD, which the commenters stated
would encourage servicers to implement
early warning and workout strategies.

¢ Build in additional flexibility by,
for example, adding language to give
HUD the flexibility to allow for a
reduction in the minimum balance
required to be maintained in the debt
service reserve and to allow for the
release of funds in the debt service
reserve in excess of the required
amount.

HUD Response: HUD accepts the
commenters’ recommendations in part,
and is modifying the language
establishing the long-term debt service
reserve in two major respects. First, the
final rule modifies the proposed rule to
provide HUD with the discretion as to
when a long-term debt service reserve
may be necessary. Second, the final rule
provides for extensions of the time
periods involved in the claims process,
set forth in § 207.258, prior to the
mortgagee’s assignment of a mortgage to
HUD, in order to provide HUD the same
protection as was intended by the
proposed long-term debt service reserve.
Namely, such extensions to the claims
process provide time and space for the
parties involved to attempt a workout.

Because HUD does not intend to
require long-term debt service reserves
across the board, there is no need to
address the issue of refinanced loans.
HUD anticipates that the use of a long-
term debt service reserve will be rare
(unlike the short-term debt service
escrow account that has been frequently
used in the Section 232 program, and
which is not a mortgageable item). HUD
envisions that a long-term debt service
reserve will be necessary in

circumstances in which underwriting
indicates an atypical long-term risk.
Examples of circumstances in which
HUD may require the establishment of
a long-term debt service reserve include
an atypically high mortgage amount, or
if a key risk mitigant (such as a master
lease structure typically used in a
portfolio transaction) is unavailable.
HUD declines to accept some of the
commenters’ recommendations, such as
waiting to establish the long-term debt
service reserve when the need arises, as
such an approach would be imposed too
late to serve a useful financial purpose.
HUD has also determined to retain the
“long-term” qualification to distinguish
these accounts from short-term escrow
accounts. HUD also determined to retain
the minimum balance requirement
contained in the proposed rule to assure
that reserve funds are not diverted and
are used for the intended purpose.

Contract Rights and Obligations
(Subpart B, Part 232)

Subpart B of the part 232 regulations
addresses contract rights and obligations
and the rights and duties of the
mortgagee under the contract of
insurance. The May 3, 2012, rule
proposed several changes to the subpart
B regulations.

Withdrawal of Project Funds, Including
for Repayments of Advances From the
Borrower, Operator, or Management
Agent (§232.254)

The proposed rule would have added
anew §232.254 to provide that
borrowers may, to the extent allowed in
their transactional loan documents and
applicable law, make and take
distributions of mortgaged property
under certain conditions. The proposed
rule also included a definition of
surplus cash.

Although previously, the borrower
could take distributions only annually
(or, in limited circumstances, semi-
annually), the proposed rule would
have allowed borrowers to take
distributions more frequently, provided
that, upon making a calculation of
borrower surplus cash, no less
frequently than semi-annually, such
borrowers can demonstrate positive
surplus cash in their semi-annual
surplus cash calculation or repay any
distributions made during the fiscal
period if a negative surplus cash
position is shown. HUD included
language in the proposed rule to clarify
that it does not intend to override
existing transactional agreements.

Comment: Remove the 30-day
repayment limitation. A commenter
stated that it is unnecessary to include
a specific time period in the regulations

for repayment of disbursements taken
during a negative surplus cash period.
The commenter stated that paragraph
16(d) of the “Healthcare Regulatory
Agreement—Borrower” (HRA-B)
document includes provisions on
repayment, and in the interest of
promoting flexibility in the regulations,
the commenter proposed a revision. The
commenter suggested the following: “30
days or within such shorter period as
may be required by HUD”, be replaced
with “within such time period as may
be specified by HUD.”

HUD Response: HUD adopted the
concept of the commenter’s
recommendation. The final rule clarifies
that borrowers will receive a minimum
of 30 days, but HUD has the discretion
to approve a longer time period, which
will provide additional flexibility when
a facility or project is in a workout
situation.

Comment: Revise definition of
“surplus cash” to include cash and cash
equivalents and exclude amounts
payable from escrows. A commenter
suggested that the definition of surplus
cash be revised to be consistent with
paragraph 15 of the proposed HRA-B
document. The commenter suggested
that the definition of surplus cash in the
regulations should include cash and
cash equivalents (i.e., short-term
investments), less the payment and
segregation of amounts as thereafter set
forth in 24 CFR 232.254(b).

The commenter further stated that
when calculating surplus cash, accounts
receivable and accounts receivable
financing should either: (1) Both be
included in the calculation, or (2) both
be excluded from the calculation. The
commenter stated that the best way to
address this issue would be to exclude
as a deduction any accounts receivable
financing approved by HUD and to
exclude accounts receivable from cash.
The commenter stated that its proposed
approach is the more conservative
option as, due to the borrowing base
requirements, the accounts receivable
will be higher than accounts-receivable
financing, so including it in the
calculation would create more surplus
cash than the method of calculation that
HUD proposes. The commenter stated
that its proposed approach would also
be more consistent with normal and
past experience, and has the additional
benefit of being easier to administer
because it does not require a
determination of the age of accounts
receivable, whether the accounts
receivable are collectable or similar
types of information.

A commenter suggested excluding the
“amounts payable from escrows held
pursuant to the mortgage” from the
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calculation of “‘all other accrued items
payable by Borrower,” to avoid double
counting.

HUD Response: HUD understands the
commenter’s concerns, and appreciates
the comments submitted regarding the
calculations involved in a determination
of surplus cash. Given the commenter’s
concerns about the components of this
calculation, and the effect that changes
to the definition would have on
distributions, the final rule removes this
definition from the regulatory text. The
term surplus cash has historically been
defined in the borrower regulatory
agreement, and HUD will retain the
definition in that document.

Leases (§232.256)

The proposed rule would have added
anew §232.256 to require that a
borrower may not lease any portion of
the project or enter into any agreement
with an operator without HUD’s prior
written consent.

Comment: Section is overly onerous
and ineffective. Several commenters
stated that inclusion in the regulations
of the requirement to obtain HUD
approval prior to entering into leases is
unnecessary, and suggested removal of
this section in its entirety. Commenters
stated that, historically, HUD has
regulated operating and commercial
leases through the terms of the
Regulatory Agreement. The commenters
stated that, therefore, imposing limits on
leasing of the project is adequately
addressed through existing mechanisms.
Commenters further stated that although
the multifamily regulations were
recently updated, there was no
analogous limitation with respect to
leases in the recently adopted regulatory
changes.

Commenters also stated that if HUD
did not accept the suggestion to remove
the requirement in its entirety, HUD
should consider revisions that would
add necessary flexibility to the
regulation, such as giving HUD the
ability to categorically permit certain
types of leases across all projects
through “Program Obligations,” a
concept expressed in the discussion of
HUD’s recent May 2011 rule on
multifamily rental projects and in the
notice advising of document changes to
the multifamily rental project
documents. Alternatively, commenters
suggested that HUD approve project-
specific leases on a case by-case basis.

HUD Response: HUD accepts the
commenters’ recommendations and has
removed this section.

Maximum Mortgage Limitations
(§232.903)

Section 232.903 describes the
maximum loan to value limits and the
specific items that can be included as
mortgageable items.

Comment: Include limits for public
entities in § 232.903. A commenter
suggested an addition to the existing
regulation at § 232.903 to address public
entity borrowers. Although this
provision was not addressed by the
proposed rule, the commenter suggested
revising the existing regulatory language
to add reference to public entity
borrowers. The currently codified
§ 232.903 specifies the limits that apply
to profit-motivated borrowers and
private nonprofit borrowers, but does
not address public entity borrowers,
which are a class of borrowers
contemplated in the Regulatory
Agreement.

HUD Response: HUD declines to
accept the commenter’s
recommendation. A suggested change
was not proposed in the May 3, 2012,
rule, and the commenter did not
provide specific examples of the types
of borrowers that would be covered by
this term. Although HUD is not
adopting the commenter’s suggestion for
this rule, HUD will give further
consideration to the proposal.

Comment: Revise project-refinancing
limitations in order to account for a
change in ownership. A commenter
stated that new §232.903(c)(1)(i) (which
addresses refinancing by an existing
owner) prohibits a change in ownership,
without specifying any time limitations
as to when the change in ownership is
prohibited from occurring. The
commenter suggested adding the phrase
‘“subsequent to the date of application”
to this provision.

HUD Response: HUD accepts the
commenter’s recommendation and has
included this language in the regulation.

Comment: Revise the cost to refinance
in §232.903(c). A commenter suggested
that while HUD revised the paragraphs
providing a description of existing
indebtedness, those mortgageable items
should more appropriately be included
in the costs to refinance.

HUD Response: HUD appreciates the
commenter’s recommendation and
agrees that these costs are appropriately
listed as costs to refinance. HUD
accordingly adopts the commenter’s
recommendation and has revised the
regulation to address this issue.

Changes to § 232.903(c) and
§232.903(d) are needed to clarify
proposed references to long-term debt
service reserve. In this final rule, HUD
revises § 232.903(c) and §232.903(d) to

improve clarity by providing a cross-
reference to the long-term debt service
reserve in §232.11. HUD further
clarifies that the debt service reserve
contemplated by this final rule is “long-
term” and added this qualifying term in
§§ 232.903(c)(2)(vi) and 232.903(d)(6).
These changes are intended to eliminate
any potential confusion between this
reserve and a short-term escrow. HUD is
allowing the long-term debt service
reserve to be a mortgageable item. The
traditional short-term debt service
escrow account has always been funded
by the mortgagors themselves and is
therefore not a mortgageable item.
Examples of short-term debt escrow
include the escrows on new
construction/substantial rehabilitation
projects, or escrows established because
a project may lack a lengthy adequate
financial history. Such short-term
escrows have a separate escrow
agreement.

Comment: Revise the cross-reference
to Mortgagee Fees (§ 232.903(c)(2)(iii)
and (d)(3)). A commenter stated that
§232.903(c)(3) and § 232.903(d)(3)
contain cross-references to “mortgagee
fees under § 232.15”. The commenter
further stated that there is no §232.15
in the current regulations. The
commenter suggested that the revised
regulation could reference § 200.41,
Maximum Mortgagee Fees and Charges.

HUD Response: The commenter is
correct and the cross-reference to 24
CFR 200.41 has been added.

Eligible Operators and Facilities and
Restrictions on Fund Distributions (New
Subpart F)

Definitions (§ 232.1003 in Proposed
Rule—Removed in Final Rule)

At the proposed rule stage, HUD
defined the following terms in a
proposed new § 232.1003: identity of
interest, management agent, operator,
owner operator, and project. On further
consideration, HUD determined that the
term ‘“‘operator” in proposed §232.1003
established Section 232 eligibility
requirements for operators more than
simply providing a definition for this
term. With respect to the remaining
terms, all of which are addressed in the
transactional documents, HUD is
removing these terms from the
regulations, agreeing with commenters
that the better location for these terms
remains the transactional documents.
Therefore, § 232.1003 at this final rule
addresses eligible operators only.

Although the final rule removes the
definition section for new subpart F of
part 232, several comments were
submitted on the proposed definitions,
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and HUD responds to these comments
below.

Single Asset Entity

Comment: “Operator” as a single
asset entity is unworkable. Commenters
stated that although many organizations
have adopted the single asset structure,
it is very common for a single legal
entity to act as operator for multiple
facilities. Commenters stated that
segregating operations is a time-
consuming process due to the need to
transfer multiple licenses, establish new
bank accounts, and revise numerous
legal documents and agreements, and
that these are particularly time
consuming issues for facilities that are
managed by national chains for a single
asset borrower. Another commenter
stated that, in some states, the single
asset entity operator requirement would
trigger the need for the healthcare
facility to obtain a new Certificate of
Need. Commenters stated that all of
these changes, and the costs associated
with them, make the alternative
unworkable and unattractive.

Other commenters stated that the
single asset entity operator be
recommended but not required.
Commenters also recommended that the
existing organizational structure remain
in place in refinancing, given that such
a structure is difficult to unwind.

HUD Response: The definition of
operator in the proposed rule provided
flexibility for the Commissioner to
approve non-single asset entities, and
HUD retains that definition in the final
rule.

In reviewing its portfolio of healthcare
loans, HUD found that a large number
of the operator entities in the Section
232 program are, in fact, single asset
entities—for prudent business purposes
not necessarily related to FHA-insured
financing. The approach of these
operator entities is also helpful to
HUD’s effort to assure that the operator’s
viability and accountability is not
adversely affected by the operation of
other businesses (as in the case, for
example, of bankruptcy or other
litigation). Nevertheless, HUD
recognizes that there are operating
entities in the industry that successfully
operate multiple facilities without
facility-specific operating entities. HUD
did not intend to impede this practice
where it is effective, and therefore, the
proposed definition of “operator” also
explicitly authorized HUD to approve ‘““a
non-single asset entity under such
circumstances, terms and conditions
determined and specified as acceptable
by the Commissioner.”

In §232.1003 of this final rule, which
now only addresses eligible operators,

HUD retains this language from the
proposed rule and anticipates that in
situations in which licensure or other
issues make utilizing a separate
operating entity problematic, a non-
single asset operating entity will be
approved.

Operator

Comment: Specify that a master
tenant is not an operator. Some
commenters expressed concern that a
single asset form of ownership was
particularly inappropriate where Master
Leases are concerned. A commenter
stated that in some instances, a single
project may have multiple operators.
For example, a project may have a
separate operator for each of the skilled
nursing and assisted-living portions of a
single healthcare campus. Additionally,
the commenter stated that it should be
specified that a master tenant is not an
operator, as master tenants are not
operators once they sublease the
property to operators under HUD-
approved subleases.

Other commenters stated that the
requirement for operators to be single
asset entities is a significant change.
They stated that they do not object to
the language as proposed, because it
provides appropriate flexibility for HUD
to approve non-single asset entities. The
commenters requested, however, that,
prior to issuing further guidance in the
form of a handbook or otherwise, there
should be a conversation between HUD
and the healthcare industry, as there are
many situations in which it may not be
possible or appropriate to have a single
asset operator.

HUD Response: With respect to the
master lease issue, HUD clarifies in this
final rule that, in a master lease context,
the term “operator” refers to an entity
that operates a facility (generally the
sublessee).

With respect to establishing dialogue
with industry on regulatory and
transactional document changes in the
Section 232 program, HUD has a good
record of reaching out to industry for its
input, first in the context of updating
the multifamily rental project
regulations and transactional
documents, and now in the updating of
the Section 232 program regulations and
transactional documents. HUD plans to
continue with such outreach.

Comment: Define arms-length or
“third-party operator” to allow the
inclusion of real estate investment trusts
(REITs) and private investors. A
commenter stated that the lack of a
definition for an “arm’s length” or
“third-party” operator, together with a
set of new provisions that considers the
unique characteristics of this ownership

group, will limit participation in the
Section 232 program of one of the
largest and fastest growing ownership
types that include REITs and private
investors. The commenter
recommended that the final rule include
a definition of these terms.

HUD Response: HUD declines to
adopt the commenter’s
recommendation. HUD is interested in
addressing the issues raised with regard
to REITs and private investors, and
received detailed comments with
respect to this issue on proposed
changes to the transactional documents.
HUD will further consider these issues
in the context of the documents.

Comment: Provide how HUD will
define identity of interest. A commenter
noted that HUD included a definition of
“Identity of Interest Project” in the
proposed rule, but did not include a
definition of “identity of interest” nor
does the currently codified regulations
define this term. The commenter further
stated that HUD defined an identity of
interest in the Regulatory Agreement,
but this definition was not clear because
it uses the term “ownership entity,”
which is also not a defined term, and
the term “borrower” is used everywhere
else in the agreement. The commenter
requested that HUD clarify the meaning
of identity of interest.

HUD Response: HUD declines to
accept the recommendation. As noted
earlier in this preamble, at this final rule
stage, HUD is removing the proposed
definition section from subpart F,
agreeing with commenters to address
terminology in the transactional
documents.

Treatment of Project Operating
Accounts (§232.1005)

Proposed new § 232.1005 addressed
commingling of funds and directed that
an operator must not, without HUD’s
prior approval, allow funds attributable
to an FHA-insured or HUD-held
healthcare facility to be commingled
with funds attributable to another
healthcare facility or business. This
section also directed that funds
generated by the operation of the
healthcare facility are to be deposited
into a federally insured bank account in
the name of the single asset operator of
the facility.

Comment: Allow HUD discretion to
modify deposit-of-funds requirements. A
commenter stated that for HUD to have
flexibility to address situations in which
accounts receivable financing or other
arrangements support the deposit of
funds in a manner other than into a
separate, segregated account or to
respond to changes in technology, the
following language should be added to
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the funds deposit requirement: “except
as otherwise permitted or approved by
HUD.”

The commenter also suggested
removing ‘“‘single asset” where it
appears in this section. The commenter
stated that even if the operator is a
single asset entity, funds must still be
held in an account in the name of the
relevant entity, and if HUD waives the
single asset entity requirement for either
an owner or operator, that waiver
should not impact the requirement that
project funds be segregated.

HUD Response: In this final rule,
HUD adopts the commenter’s
recommendation to allow flexibility for
funds to be deposited in accounts other
than under the name of the operator.
HUD also adopts the commenter’s
recommendation to remove the
reference to the single asset operator in
this section. There is no need to include
the qualification of single asset entity
given that it is addressed in § 232.1003
(eligible operator) of the final rule.

Comment: Remove reference to
“funds generated by the operation of the
healthcare facility. ” A commenter
suggested that HUD remove the
reference to the phrase “funds generated
by the operation of the healthcare
facility” in the description of funds
deposited because the phrase is overly
broad.

HUD Response: HUD declines to
adopt the suggestion. HUD finds the
reference to funds generated by the
operation of the healthcare facility to be
accurate and appropriately located in
the rule. In addition, the inclusion of
the new language (“‘except as otherwise
provided by HUD”) provides HUD with
the authority to make any adjustments,
as HUD may determine necessary.
However, in this final rule, HUD
removes language that could be
interpreted as limiting the requirement
that owner’s project related funds be
deposited into a federally insured bank
account in only those situations where
the borrower is not also the operator.
Removal of that clause is intended to
clarify that all of an owner’s project-
related funds must be deposited into a
federally insured bank account in the
name of the borrower.

Comment: Restriction on comingling
of funds is unworkable. Commenters
stated that the restriction on comingling
of funds is in conflict with typical
accounts receivable financing, and is
not supported by the cost-benefit
analysis. Commenters suggested that
industry costs do not outweigh benefits.
A commenter stated that the
requirement that “funds generated by
the operation of the healthcare facility”
be deposited into an account in the

operator’s name is problematic as it has
the potential to cause funds that are not
attributable to the operator to be
deposited in the operator’s account. The
commenter stated that a single project
may have multiple operators. The
commenter further stated that funds
paid to the borrower as rent under an
operating lease are arguably “funds
generated by the operation of the
healthcare facility,” but that they should
not be deposited into the operator’s
bank account. The commenter suggested
changes to correct what the commenter
characterized as unintentional over-
breadth of the language in the proposed
rule.

Commenters suggested that HUD
recognize industry best practices by
requiring the lender’s underwriter to
review the operator’s accounting system
to ensure that the project has an annual
audit with property level accounting.
The lender would review the operator’s
procedures (i.e., monthly bank
reconciliations) to ensure the protection
and accurate tracking of cash.
Commenters also urged HUD to remove
the prohibition against comingling
operator’s funds as interfering with the
implementations of the master lease
program and accounts receivable
financing and use concentration
accounts. The commenters
recommended that HUD use the control
account agreements to stop funds
moving into a concentration account if
the project is in financial trouble.

Several lender commenters suggested
that, as part of the underwriting, the
lender or a consultant retained by the
lender be required by HUD to perform
an analysis of an operator’s accounting
systems to determine that the systems
are sufficiently sophisticated to produce
financial statements on a facility-by-
facility basis.

HUD Response: As noted earlier in
this preamble, in this final rule, HUD
removes the requirement for segregation
of operator accounts. For the reasons
discussed earlier in this preamble, HUD
determined that the availability today of
sophisticated accounting software has
the ability to protect HUD and the
lender’s interest without necessitating
the segregation of accounting.

Comment: Proposed working capital
requirements are unworkable. Several
commenters stated that the requirement
to maintain positive working capital in
order to use funds to pay nonproject
expenses without advance written HUD
approval is not workable. Some
commenters stated that such
requirement becomes an additional
surplus cash requirement.

A commenter voiced opposition to
any working capital requirement, and

stressed the importance of looking at an
operator’s portfolio in the aggregate.
Another commenter asked if HUD
intended to apply the working capital
rules retroactively. A commentator
stated that HUD should not impose this
requirement at the operator level
because doing so would limit the ability
to efficiently manage cash at the
multiprovider level.

Commenters also stated that
establishment of a working capital fund
would make operators and owners the
targets of litigation, and that owners and
operators would therefore need to limit
exposure by limiting the amount of cash
available to the operating entity as well
as to the parent entity.

Commenters further stated that this
proposed requirement was not
acceptable to any operator subject to a
master lease. A commenter stated that
there are occasions when a facility will
encounter operational issues and could
end up in a negative working capital
position. The commenter stated several
acceptable reasons to have a negative
working capital position, namely that
the project: (1) Was in turnaround, (2)
had decreased occupancy to allow
renovations, (3) was new construction
and working toward positive capital,
and (4) was in compliance with state
law, spending significant resources to
maximize future reimbursements.

A commenter stated that if the
requirement were to be put into place,
the current assets, including accounts
receivable, and current liabilities, such
as accounts payable of the same time
period, should be included in the
calculation. The commenter further
recommended that any current portion
of long-term debt that is to be refinanced
in the normal course of business be
removed from the calculation because
inclusion makes it punitive. Another
commenter offered recommendations to
HUD with respect to working capital,
which included the following:

o Establish a “carve out” for any
accruals of contingent liabilities or
liabilities under appeal (such as
malpractice award accruals for civil
money penalties under appeal);

¢ Exclude from the calculation of
current assets and current liabilities any
payables to ownership for advances and
any payables to the management
company or affiliates for services
rendered;

¢ Allow the facility to have negative
working capital for at least 2
consecutive fiscal quarters before
negative impacts are imposed on the
borrower or operator; and

e Clarify that healthcare facility
working capital relates solely to the
operator.



55130

Federal Register/Vol. 77, No. 174/Friday, September 7, 2012/Rules and Regulations

HUD Response: HUD is removing
proposed rule § 232.1005(c) and
modifying proposed rule § 232.1017(b)
(§232.1013 in this final rule). The
revised provisions in the final rule tie
HUD oversight of working capital,
including calculation of working capital
and restrictions on withdrawal, to the
quarterly financial reporting system.
This rule does not define working
capital, but HUD will take into account
the commenters’ suggestions regarding
the calculation of working capital when
revising the Operator’s Regulatory
Agreement.

Comment: Reference the mortgage
loan transactional documents in
positive working capital. A commenter
proposed that the final rule provide a
reference to the mortgage loan
transactional documents. The
commenter stated that the rule should
provide that positive working capital
requirements will be governed by the
proposed Healthcare Regulatory
Agreement—Operator document.
Another commenter raised an issue
relating to perceived conflicts in the
document requirements. The
commenter stated that there are
conflicts between this definition and the
proposed Master Lease Addendum and
others of the Mortgage Loan Documents,
specifically, in the regulatory
agreements, in which “working capital”
would generally be defined.

Other commenters stated that the
concept of maintaining positive working
capital (which was originally in the
proposed rule at § 232.1005(c)), was not
defined, and absent a definition
specifically including accounts
receivable (AR) financing loan proceeds
as an asset in the working capital
calculation, no project with AR
financing would ever be in a positive
working capital situation.

HUD Response: HUD determined that
it was not necessary to include a
definition of working capital in the
regulations because, as the commenter
notes, this term is already addressed in
the Section 232 transactional
documents. In its review of the
documents, HUD will further evaluate
the use of the term “working capital” to
determine whether there are potential
conflict issues.

Operating Expenses (§ 232.1007)

The proposed rule would have
required that goods and services
purchased or acquired in connection
with the project be reasonable and
necessary for the operation or
maintenance of the project, and the
costs of goods and services incurred by
the borrower or operator to not exceed
amounts normally paid for such goods

or services in the area where the
services are rendered or the goods are
furnished, except as otherwise approved
by HUD.

Comment: The requirement to ensure
that goods and services are reasonable
and necessary and do not exceed prices
normally paid in the area is impossible
to define and monitor. Commenters
stated that this provision should be
removed as it is contrary to their need
to make good business decisions, many
of which are driven by qualitative
factors not entirely related to cost, while
being flexible and fluid to meeting the
dynamic nature of the senior-living
business. Commenters also stated that it
would be impossible to monitor and
define.

HUD Response: HUD declines to
adopt the commenter’s
recommendation. HUD is modifying or
removing various other more specific
provisions regarding expenses that were
included in the proposed rule (e.g., the
definition of identity-of-interest
management agents and limitations on
payments to principals), on the basis
that this provision is sufficient. HUD
has determined that this provision
essentially sets forth a reasonable
business practice standard. HUD
recognizes that a multitude of factors
may affect the value of particular goods
or services for a particular buyer, and
this provision is not intended to
constrain a party from considering the
many aspects relevant to a purchase.
HUD does not intend to micromanage
individual purchase decisions.
However, when and if an owner or
operator’s financial performance at the
facility becomes problematic, HUD
could legitimately act to protect its
interests, including by reviewing the
reasonableness of project goods and
services, and by taking of any
enforcement actions that may be
warranted.

Comment: Provide HUD with
flexibility to permit variations. A
commenter suggested inclusion of the
phrase “permitted” to allow HUD to
provide additional guidance on this
standard.

HUD Response: This final rule adopts
the commenter’s recommendation.

Payments to Borrower Principals
Prohibited (§ 232.1009 in Proposed
Rule—Removed in Final Rule)

The proposed rule provided that no
principal of the borrower entity may
receive a salary or any payment of funds
derived from operation of the project,
other than from permissible
distributions, without HUD’s prior
approval.

Comment: Restrictions on payments
to Principals/Affiliates are too onerous.
Several commenters objected to this
provision and stated that the restrictions
penalize family-oriented owners/
operators, affiliates of borrowers or
entities with an identity of interest, and
operators that provide ancillary services
to their facilities through an affiliate
strategy. Commenters recommended
permitting principals or those with an
identity of interest to receive market
salaries without HUD interference. They
also suggested that HUD remove the
ancillary business restrictions.

Commenters also suggested
alternatives such as allowing the
borrower to disclose to HUD, on an
annual basis, payments of project funds
to principals, and in return be subject to
a HUD audit. The commenters stated
that, through a sampling audit process,
HUD could make a test of
reasonableness. Commenters also stated
that HUD could develop, with industry
participation, standards that must be
met if a borrower pays a salary to a
principal. For example, the requirement
could be revised so that: (1) The
borrower can pay salaries and payments
to its officers and other employees who
do not have a controlling interest in the
borrower and to affiliates providing
ancillary services; and (2) such salaries
and payments will not be deemed a
distribution that will be subject to
repayment.

HUD Response: As noted earlier in
this preamble, the final rule removes
this section. Inasmuch as many owners
and operators are related entities, HUD
recognizes that it is not uncommon for
a borrower principal to be retained by
one of those entities and, as proposed,
this provision would have required
HUD approval in each instance in
which a borrower principal works in a
compensated position for the owner or
operator entity. New § 232.1007 in this
final rule requires that operating
expenses be reasonable. In light of
inclusion of this new section, HUD has
determined that the proposed
§232.1009 is unnecessary.

Financial Reports (§232.1009 in Final
Rule)

This new section, which was
§232.1011 at the proposed rule stage,
clarifies and reorganizes the borrower’s
financial reporting requirements by
placing them in part 232 of HUD’s
regulations. As has long been required,
the borrower must submit audited
financial statements, prepared and
certified in accordance with the
requirements of 24 CFR 5.801 and 24
CFR 200.36. The section also requires
the operator to provide HUD with
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complete quarterly and year-to-date
financial reports based on an
examination of the books and records of
the operator’s operations with respect to
the healthcare facility.

Comment: Allow borrowers to submit
income statements and balance sheets
in the borrowers’ format rather than
audited financial statements. A
commenter stated that this requirement
should be limited to income statements
and balance sheets, since most long-
term care financial accounting software
packages do not contain a statement of
cash flows report. In addition, the
commenter stated that these reports
should follow the borrowers’ format so
that an additional administrative and
bookkeeping burden of reformatting
financial statements into HUD’s format
is not imposed.

HUD Response: HUD appreciates the
comment, but declines to adopt the
commenter’s recommendations.
However, HUD has determined that it is
not necessary to include operational-
level instructions on this particular
issue at the rule level.

Leases (§232.1013 in Proposed Rule—
Removed in Final Rule)

The proposed rule provided that,
except as provided in residential
agreements in the normal course of
business, an operator may not lease or
sublease any portion of the project
without HUD’s prior written approval.

Comment: Prohibition on leasing or
subleasing is unnecessary; HUD already
has the right to approve bed reductions.
A commenter stated that the proposed
policy is unnecessary since HUD
already has the right to approve bed
reductions. The commenter stated that
since beds are the underlying purpose
for HUD’s involvement in guaranteeing
loans for nursing homes, HUD should be
concerned only with bed reductions.

Other commenters suggested that this
provision should be removed, as it is
handled in the transactional documents.
The commenters also suggested
revisions to add flexibility to the
regulations.

HUD Response: As noted earlier in
this preamble, the final rule removes
this section. HUD agrees that the section
was overly broad.

Management Agents (§232.1011 in
Final Rule)

The proposed rule, at § 232.1015 (now
§232.1011 in this final rule), provides
that an operator may, with the prior
written approval of HUD, execute a
management agent agreement setting
forth the duties and procedures for
managing matters related to the project.
The proposed rule also provided that

both the management agent and the
management agent agreement must be
acceptable to HUD and approved in
writing by HUD. The proposed rule
further provided that an operator may
not enter into any agreement that
provides for a management agent to
have rights to or claims on funds owed
to the operator.

Comment: HUD approval of a
management agent should be limited
and further defining details should be
included. A commenter stated that this
policy should be limited to situations
where an individual state does not
already regulate management
agreements and impose licensure on
management companies. A commenter
stated that HUD could consider
retaining the restriction on renegotiation
of management agreements only where
there is an identity of interest between
the operator/owner and the management
agent; otherwise, the financial interest
might be blurred or there might be other
interests competing against the best
interest of the project operations and
HUD’s interest.

Several commenters stated that a
management agent should be defined by
its responsibilities as someone who: (1)
Manages a facility that is not leased; (2)
contracts in its own name with the
residents; and (3) is the sole entity
named on the license for the facility.

HUD Response: As noted earlier in
this preamble, the final rule revises this
section, accepting the commenters’
recommendations in part. In many
Section 232 program facilities, there is
no management agent entity other than
the owner or operator entity itself.
However, when management authority
is delegated to another entity (agent) via
a management agreement, that agent’s
performance can greatly affect mortgage
risk. For this reason, HUD finds it
necessary to require HUD approval of a
management agent and management
agreement prior to a management agent
being retained. Accordingly, paragraphs
(a) and (b) are retained in §232.1011 of
the final rule. However, paragraphs (c)
and (d) are being removed; those
paragraphs relate to reasonableness of
expenses, a topic addressed in
§232.1007. HUD has determined that
further direction on creating/altering
that contractual relationship can more
appropriately be addressed, if necessary,
as issues arise.

HUD recognizes that the scope of
contractual responsibilities of
management agents varies among
facilities, as pointed out in the
commenters’ recommendations for
further details on the definition of a
management agent by activity.
Notwithstanding this recognition, HUD

does not believe it is prudent to attempt
to limit the scope of the provision to the
criteria suggested. The criteria stated by
the commenters suggest that HUD need
approve a management agent only when
it is essentially functioning as a licensed
operator. However, HUD believes that,
even when the management agent is not
a licensed entity, the scope of
responsibilities undertaken have the
potential to directly and significantly
impact the financial and operational
viability of a facility. Although HUD
determined that further direction is not
needed in regulation, HUD recognizes
that operators use a variety of
consultants and task-specific
contractors. HUD does not anticipate
deeming entities with such limited roles
and lacking management decision-
making authority as “management
agents.”

Restrictions on Deposit, Withdrawal,
and Distribution of Funds, and
Repayment of Advances (§232.1013 in
Final Rule)

Section 232.1017 in the proposed rule
(now §232.1013 in the final rule)
directed, in paragraph (a), that an
operator must deposit in a separate
segregated account in the project’s name
all revenue that the operator receives
from operating the healthcare facility,
and that the account must be with a
financial institution whose deposits are
insured by an agency of the Federal
Government, provided that, in order to
minimize risk to the insurance fund,
where balances are likely to exceed
federal limits on insurance of such
deposits, funds must be in depository
institutions acceptable to Ginnie Mae.

Paragraph (b) of proposed § 232.1017
provided that operators, whether owner-
operators or non-owner-operators, must
ensure that the healthcare facility
maintains positive working capital at all
times.

The following comments submitted in
response to proposed §232.1017, as
seen below, raised issues the same or
similar to those comments submitted on
proposed § 232.254.

Comment: Revise definition of
working capital to recognize project
cash flow and make the requirement
subject to HUD discretion. Commenters
stated that this requirement to maintain
working capital at all times is not
possible since operators must pay
accounts payable and pay employees
more quickly than it receives payment
from payor sources including Medicaid.
The commenters stated that in order to
properly cash-flow the business,
borrowers often enter into accounts
receivable-secured working capital
loans.
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A commenter stated that in a typical
accounts-receivable financing
arrangement involving more than one
project, funds received by the operator
may be deposited in a lockbox in the
name of the AR lender, which is not a
separate, segregated account. Therefore,
the commenter suggested that flexibility
be built into the rule to allow HUD to
approve other arrangements with
respect to the deposit of funds.

Other commenters stated that HUD
should provide a definition of positive
working capital that accounts for these
timing differences.

A commenter stated that HUD should
amend this requirement to state that the
operator maintain working capital as
HUD may prescribe. The commenter
recommended that HUD more
comprehensively address the issue of
working capital in a handbook.

HUD Response: HUD is accepting the
commenter’s recommendations and
modifying proposed § 232.1017(b) to
read as follows: “If a quarterly/year-to-
date financial statement demonstrates
negative working capital as defined by
HUD, or if the operator fails to timely
submit such statement, then until a
current quarterly/year-to-date financial
statement demonstrates positive
working capital or until otherwise
authorized by HUD, the operator may
not distribute, advance, or otherwise use
funds attributable to that facility for any
purpose other than operating that
facility.”

As noted in a response to earlier
comments about working capital, HUD
will address working capital for Section
232 projects (including modifications, if
any, to the definition as understood
through Generally Accepted Accounting
Principles (GAAP) as issues arise.

Prompt Notification to HUD and
Mortgagee of Circumstances Placing the
Value of the Security at Risk (§232.1015
in Final Rule)

The proposed rule, at § 232.1019 (now
§232.1015 in the final rule) would have
required operators, unless HUD
determines otherwise, to promptly
notify the owner, mortgagee, and HUD
of certain matters placing the facility’s
viable operation, and thus the mortgage
security, at substantial risk. These
matters include violations of permits
and approvals, imposition of civil
money penalties, or governmental
investigations or inquiries involving
fraud. In the proposed rule, HUD
determined that, given the
responsibilities of servicing lenders
with respect to risk mitigation of their
residential care facility portfolio, it is
appropriate that the lenders are timely
provided with the same financial,

census, and performance data (of the
owner entity, as well as operator entity)
that HUD is requiring borrowers and
operators to routinely provide to HUD.
Accordingly, the proposed rule
provided that, concurrently with
submitting to HUD financial data and
census and performance data, the
borrower and operator also provide this
data to the servicing lender.

Comment: Limit scope of required
notification. A commenter stated that a
48-hour requirement to forward
notification of receipt of a notification is
too short a time period for delivery of
electronic copies of notices, reports,
surveys, etc., which contain information
relating to potential risks to the value of
the security. The commenter noted that
if, for example, notice of a permit
violation was received at 4:00 p.m. on
a Friday, under the proposed rules
notice would need to be provided to
HUD by 4:00 p.m. on Sunday. The
commenter suggested that there is no
need to specify a time period. Therefore,
the commenter stated that revising
§232.1019(a)(1)(i) to replace “within 48
hours after the date of receipt” with
“within such time period as may be
prescribed by HUD.” Additionally, the
commenter suggested that the phrase
“Such required information shall
include” should be replaced with “Such
required information may include”, so
that if HUD determines that this
provision is generating information that
HUD does not want or need (for
example, notice of termination of a
permit that is no longer necessary), HUD
can easily alter the delivery
requirements based on criteria other
than severity.

The commenter submitted that
delivery of evidence of permit violations
should be required only if the permits
that are the subject of violations relate
to the operation of the facility.
Similarly, the commenter stated that
notices of a civil money penalty being
imposed should be required to be
provided to HUD only if the violations
that are the subject of the notices relate
to the healthcare facility. Otherwise,
HUD resources would be unnecessarily
expended reviewing violations of
permits and civil money penalties
unrelated to the operation of the HUD-
insured facility.

HUD Response: HUD adopts the
recommendations in part. HUD is
retaining the requirement that the
notices listed in the rule must be
provided to HUD in order to allow HUD
to ascertain financial risks to the
facility. The rule continues to provide
that the response time will be 2 business
days of receipt, which HUD continues to
maintain is a generally reasonable

response time, but the final rule allows
HUD to approve a longer period for
response.

HUD adopted the commenters’
recommendation to limit the transmittal
of information related to the facility,
since HUD'’s primary interest is with
regard to the facility insured.
Additionally, § 232.1015 provides that
HUD may determine that certain
information shall be exempt from the
reporting requirement based on severity

evel.

Comment: Make the notification
requirement prospective. A commenter
stated that as drafted, § 232.1019(b),
now §232.1015 in the final rule, would
apply the notification requirements to
all operators, including operators of
existing insured projects, who would
not be subject to these requirements
under the terms of the mortgage loan
transaction documents and regulations
in effect at the time the loan closed. The
commenter stated that they believed
that the requirements of any new
regulation should apply only to those
projects that are subject to the new
Section 232 loan documents, and which
received a firm commitment on or after
the effective date of the final
regulations.

HUD Response: HUD declines to
adopt the commenters’
recommendation. HUD included this
provision in the proposed rule in order
to assure that both HUD and the lender
would be notified of notices affecting
both properties already in the HUD
portfolio and properties insured after
the effective date of the rule. Receipt of
these notices will help HUD monitor
failure to comply with government
requirements. To the extent these
notices serve as potential indicators of
financial and/or management problems,
they provide HUD and the lender with
valuable information.

II1. Costs and Benefits of Revisions to
the Section 232 Program Regulations

As discussed in this preamble, this
final rule updates HUD’s Section 232
program regulations similar to the 2011
updates that were made to HUD’s
multifamily rental project regulations
and accompanying closing documents.
The revisions made by this rule update
the Section 232 regulations to reflect
existing practices in financing and
refinancing healthcare facilities, and to
decrease risk to the program due to
outdated regulations and the need for
greater accountability by healthcare
facility operators. Key changes
highlighted in the preamble include
reducing duplicative physical
inspections, extending the time period
for the process of assigning the mortgage
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to HUD to provide an opportunity for
the parties to effectuate a workout, and
requiring operators to submit quarterly
and year-to-date self-certified financial
reports. HUD makes two significant
changes at this final rule stage. First,
HUD removes the across-the-board
requirement for borrowers to establish a
long-term debt service reserve. The final
rule provides that HUD will impose this
requirement only when underwriting
determines there is an atypical project
risk. Second, HUD removes the
requirement to segregate accounts for
the purpose of isolating a particular
healthcare facility’s financial
transactions from an account where the
facility’s funds have been commingled
with funds of other facilities. HUD was
persuaded by the comments that
advised that software today is
sophisticated and can provide the
protections that HUD sought from
proposing the manual segregation of
funds.

The valued benefits from fewer
physical inspections and the costs from
increased financial reporting, together
with the opportunity cost of the debt
service reserve fund, where such fund is
required, each total less than $1 million.
Unvalued benefits include
uninterrupted services of healthcare
facilities, which otherwise would close
due to foreclosure. Transfers from
avoided claim payments total $13
million. The total costs, benefits, and
transfers of this rule will not in any year
exceed the $100 million threshold set by
Executive Order 12866 (Regulatory
Planning and Review). Therefore, the
rule is not economically significant.

The risk mitigation requirements
addressed by this rule are necessary due
to the combination of two particular
risks facing healthcare facilities. First,
similar to multifamily residential
properties, the owner usually relies on
a separate entity to operate the facility.
Second, unlike residential or other
commercial properties, the value of a
poorly maintained and operated facility
can decrease dramatically because the
building was designed specifically for
healthcare use and, if its use for the
purpose is jeopardized, it may not retain
the mortgaged value at resale due to a
lack of alternative uses. Thus, FHA may
face more uncertainty when selling
foreclosed healthcare properties than
foreclosed residential properties. This
final rule therefore retains requirements,
proposed by the May 3, 2012, rule, that
are intended to identify operator
deficiencies earlier and ensure that
funds are available if financial problems
arise.

As noted earlier, this final rule, unlike
the proposed rule, will not require all

borrowers to establish a long-term debt
service reserve fund. Instead, the final
rule gives HUD the discretion to impose
this requirement when underwriting
reflects an atypical long-term project
risk. The final rule retains the greater
flexibility proposed to be provided to
borrowers by the May 3, 2012, rule, in
the making of distributions and use of
surplus cash.

As did the proposed rule, the final
rule requires operators to submit annual
and year-to-date financial reports.
Currently, the borrower, but not the
operator, is required to provide audited
financial statements. Although
submission of the operator’s financial
reports is a new requirement, the
expense of such reports is mitigated by
allowing the operator to submit self-
certified, rather than audited statements.
Moreover, the required operator
financial information is data that
operators need to maintain in the
normal course of business in order to
monitor and manage their own
operations effectively. FHA estimates
this will require approximately 10,000
employee hours annually to prepare and
submit these reports (2,500 respondents,
4 reports per year and 1 hour to generate
each report). The median wage of the
employees who prepare these reports is
approximately $75 per hour. Thus, the
total cost of complying with this
requirement would be $750,000.

Finally, this rule, as proposed by the
May 3, 2012, rule, exempts facilities
from FHA physical inspection
requirements if they are inspected by
State or local agencies, so as to
eliminate duplicative inspections. FHA
estimates that, as a result,
approximately 1,391 inspections would
be avoided per year. The estimated cost
per inspection totals $475, which would
mean a total annual inspection savings
of $660,725.

In addition to the valued benefits, this
rule also provides benefits that are less
easily quantified. As explained above,
HUD expects the establishment of the
reserve fund, where high risk triggers
the need for such a fund, and financial
reporting requirements to decrease the
number of claims paid. While some
troubled facilities may be stabilized and
continue operating, at that stage of
delinquency, they are often forced to
close. Thus, there is a disruption of
healthcare services to the community
and the imposition of costs to move
residents from one facility to another. In
smaller communities, there are fewer
alternatives for facility residents, and
the benefits of avoiding foreclosure are
greater as residents may be without
needed services for a long period. In
larger cities, existing facilities may be

able to absorb the additional demand
fairly quickly. In both of these cases,
however, residents bear costs associated
with transferring between facilities.
Although the avoided loss or
interruption of services is difficult to
quantify and varies by city, the avoided
loss or interruption of services is an
important benefit that this rule is trying
to achieve.

IV. Findings and Certifications

Executive Order 13563, Regulatory
Review

The President’s Executive Order (EO)
13563, entitled “Improving Regulation
and Regulatory Review,” was signed by
the President on January 18, 2011, and
published on January 21, 2011, at 76 FR
3821. This EO requires executive
agencies to analyze regulations that are
“outmoded, ineffective, insufficient, or
excessively burdensome, and to modify,
streamline, expand, or repeal them in
accordance with what has been
learned.” Section 4 of the EO, entitled
“Flexible Approaches,” provides, in
relevant part, that where relevant,
feasible, and consistent with regulatory
objectives, and to the extent permitted
by law, each agency shall identify and
consider regulatory approaches that
reduce burdens and maintain flexibility
and freedom of choice for the public. As
discussed earlier in this preamble, the
regulations governing the Section 232
program facilities have not been
updated since 1996. HUD submits that
the changes by this rule to the Section
232 regulations are consistent with the
EQO’s directions. As previously
discussed, the changes in this rule will
modernize the Section 232 program,
reduce burden by eliminating
duplicative physical inspections,
providing flexibility to borrowers in the
making of distributions and use of
surplus cash, and increasing
accountability to strengthen the
program, thereby helping it ensure that
it remains viable for the financing of
healthcare facilities.

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.) generally requires
an agency to conduct a regulatory
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements, unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities.

This rule is directed to creating
transparency in HUD’s Section 232
program by codifying existing and
longstanding provisions imposed on a
Section 232 program borrower, and
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strengthening this program through
stronger risk management practices,
such as making operators more
accountable for their role in
administering Section 232 healthcare
facilities. As noted under the discussion
of EO 13563, this rule enhances HUD’s
oversight ability, while minimizing the
burdens on private actors, to the benefit
of participants and facility clients.
Additionally, by clarifying and
codifying existing requirements, the rule
makes it easier for borrowers and
operators to comply with their legal
obligations. Through this rule, the
viability of the Section 232 program and
HUD’s enforcement authority are
increased, and waste, fraud, and abuse
are reduced.

Approximately 3,343 of the
anticipated annual participants in the
Section 232 program are small entities,
including approximately 2,500 entities
involved in nursing homes, 725 entities
involved in assisted-living facilities, and
70 other entities. (The total figure
exceeds the number of facilities
involved, because a single transaction
may involve distinct legal entities
serving as the operator and owner.) The
changes required by this rule do not
impose significant economic impacts on
these small entities or otherwise
adversely disproportionately burden
such small entities. The reporting
requirements of this rule have been
tailored to complement normal business
accounting practices. Accordingly, the
undersigned certifies that this rule will
not have a significant economic impact
on a substantial number of small
entities.

Environmental Impact

A Finding of No Significant Impact
with respect to the environment for this
rule was made at the proposed rule
stage in accordance with HUD
regulations at 24 CFR part 50, which
implement section 102(2)(C) of the
National Environmental Policy Act of
1969 (42 U.S.C. 4332(2)(C)). That
Finding of No Significant Impact
remains applicable to this final rule and
is available for public inspection
between the hours of 8 a.m. and 5 p.m.
weekdays in the Regulations Division,
Office of General Counsel, Department
of Housing and Urban Development,
and 451 Seventh Street SW., Room
10276, Washington, DC 20410-0500.
Due to security measures at the HUD
Headquarters building, please schedule
an appointment to review the finding by
calling the Regulations Division at 202—
402-3055 (this is not a toll-free
number). Individuals with speech or
hearing impairments may access this

number via TTY by calling the Federal
Relay Service at 800-877-8339.

Executive Order 13132, Federalism

Executive Order 13132 (entitled
“Federalism”) prohibits an agency from
publishing any rule that has federalism
implications if the rule either: (1)
Imposes substantial direct compliance
costs on State and local governments
and is not required by statute, or (2)
preempts state law, unless the agency
meets the consultation and funding
requirements of section 6 of the
Executive Order. This rule will not have
federalism implications and would not
impose substantial direct compliance
costs on State and local governments or
preempt State law within the meaning
of the Executive Order.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (2 U.S.C. 1531—
1538) (UMRA) establishes requirements
for federal agencies to assess the effects
of their regulatory actions on state,
local, and tribal governments, and on
the private sector. This rule does not
impose any federal mandates on any
state, local, or tribal governments, or on
the private sector, within the meaning of
UMRA.

Information Collection Requirements

The information collection
requirements contained in this rule
were reviewed by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520), and assigned
OMB Control Numbers 2502—0427,
2502-0593, and 2502-0551. In
accordance with the Paperwork
Reduction Act, an agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information, unless the collection
displays a currently valid OMB control
number.

The docket file is available for public
inspection.

Catalogue of Federal Domestic
Assistance

The Catalogue of Federal Domestic
Assistance Number for the Mortgage
Insurance Nursing Homes, Intermediate
Care Facilities, Board and Care Homes
and Assisted Living Facilities mortgage
insurance programs is 14.129.

List of Subjects

24 CFR Part 5

Administrative practice and
procedure, Aged, Claims, Grant
programs—housing and community
development, Individuals with
disabilities, Intergovernmental relations,

Loan programs—housing and
community development, Low and
moderate income housing, Mortgage
insurance, Penalties, Pets, Public
housing, Rent subsidies, Reporting and
recordkeeping requirements, Social
security, Unemployment compensation,
Wages.

24 CFR Part 200

Administrative practice and
procedure, Claims, Equal employment
opportunity, Fair housing, Home
improvement, Housing standards, Lead
poisoning, Loan programs—housing and
community development, Mortgage
insurance, Organization and functions
(Government agencies), Penalties,
Reporting and recordkeeping.

24 CFR Part 207

Mortgage insurance—nursing homes,
Intermediate care facilities, Board and
care homes, and Assisted living
facilities.

24 CFR Part 232

Fire prevention, Health facilities,
Loan programs—health, Loan
programs—housing and community
development, Mortgage insurance,
Nursing homes, Reporting and
recordkeeping requirements.

Accordingly, parts 5, 200, 207, and
232 of title 24 of the Code of Federal
Regulations are amended as follows:

PART 5—GENERAL HUD PROGRAM
REQUIREMENTS; WAIVERS

m 1. The authority citation for 24 CFR
part 5 continues to read as follows:

Authority: 42 U.S.C. 1437a, 1437c, 1437d,
1437f, 1437n, 3535(d), and Sec. 327, Pub. L.
109-115, 119 Stat. 2936.

m 2. Amend §5.801 by:

m a. Adding paragraph (a)(6),

m b. Revising the first sentence of the
introductory text of paragraph (b),

m c. Adding paragraph (b)(4),

m d. Revising the paragraph (c) subject
heading,

m e. Adding paragraph (c)(4), and

m f. Adding paragraph (d)(4) to read as
follows:

§5.801 Uniform financial reporting
standards.

(a) * k%

(6) Operators of projects with
mortgages insured or held by HUD
under section 232 of the Act (Mortgage
Insurance for Nursing Homes,
Intermediate Care Facilities, Board and
Care Homes).

(b) Submission of financial
information. Entities (or individuals) to
which this subpart is applicable must
provide to HUD such financial
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information as required by HUD. Such
information must be provided on an
annual basis, except as required more
frequently under paragraph (c)(4) of this
section. This information must be:

* * * * *

(4) With respect to financial reports
relating to properties insured under
section 232 of the Act, concurrently
with submitting the information to
HUD, submitted to the mortgagee in a
format and manner prescribed and/or

approved by HUD.
(c) Filing of financial reports. * * *

(4) For entities listed in paragraph
(a)(6) of this section, the financial
information to be submitted to HUD in
accordance with paragraph (b) of this
section must be submitted to HUD on a
quarterly and fiscal-year-to-date basis,
within 30 calendar days of the end of
each quarterly reporting period, except
that the final fiscal-year-end quarter and
fiscal-year-to-date reports must be
submitted to HUD within 60 calendar
days of the end of the fiscal-year-end
quarter. HUD may direct that such forms
be submitted to the lender or another
third party in addition to or in lieu of
submission to HUD.

(i) The financial statements submitted
by entities listed in paragraph (a)(6) of
this section may, at the operator’s
option, be operator-certified rather than
audited, provided, however, if the
operator is also the borrower, then that
entity’s obligation to submit an annual
audited financial statement (in addition
to its obligation as an operator to submit
financial information on a quarterly and
year-to-date basis) remains and is not
obviated.

(ii) If HUD has reason to believe that
a particular operator’s operator-certified
statements may be unreliable (for
example, indicate a likely prohibited
use of project funds), or are presented in
a manner that is inconsistent with
Generally Accepted Accounting
Principles, HUD may, on a case-by-case
basis, require audited financial
statements from the operator. With
respect to facilities with FHA-insured or
HUD-held Section 232 mortgages, HUD
may request more frequent financial
statements from the borrower and/or the
operator on a case-by-case basis when
the circumstances warrant. Nothing in
this section limits HUD’s ability to
obtain further or more frequent
information when appropriate pursuant
to the applicable regulatory agreement.

(d) * * *

(4) Entities described in paragraph
(a)(6) of this section must comply with
the requirements of this section with
respect to fiscal years commencing on or

after the date that is 60 calendar days
after the date on which HUD announces,
through Federal Register notice, that it
has issued guidance on the manner in
which these reports will be transmitted
to HUD.

* * * * *

PART 200—INTRODUCTION TO FHA
PROGRAMS

m 3. The authority citation for part 200
continues to read as follows:

Authority: 12 U.S.C. 1702-1715—2—21; 42
U.S.C. 3535(d).

m 4.In 200.855, add paragraph (c)(5) to
read as follows:

§200.855 Physical condition standards
and physical inspection requirements.
* * * * *

(C] * % %

(5)(i) For assisted-living facilities,
board and care facilities, and
intermediate care facilities, the initial
inspection required under this subpart
will be conducted within the same time
restrictions set forth in paragraph (c)(4)
of this section, and any further
inspections will be conducted at a
frequency determined consistent with
§200.857, except that HUD may exempt
such facilities from physical inspections
under this part if HUD determines that
the State or local government has a
reliable and adequate inspection system
in place, with the results of the
inspection being readily and timely
available to HUD; and

(ii) For any other Section 232
facilities, the inspection will be
conducted only when and if HUD
determines, on the basis of information
received, such as through a complaint,
site inspection, or referral by a State
agency, on a case-by-case basis, that
inspection of a particular facility is
needed to assure protection of the
residents or the adequate preservation of
the project.

PART 207—MULTIFAMILY HOUSING
MORTGAGE INSURANCE

m 5. The authority citation for part 207
continues to read as follows:

Authority: 12 U.S.C. 1701z—11(e), 1713,
and 1715b; 42 U.S.C. 3535(d).

m 6.In § 207.255: remove, in paragraph
(a)(4) introductory text, the reference to
“paragraph (b)” and add in its place a
reference to “‘paragraph (a)”’; revise
paragraph (b)(4) introductory text; and
add paragraph (b)(5) to read as follows:

§207.255 Defaults for purposes of
insurance claim.
* * * * *

(b)* E

(4) Except for mortgages insured
under section 232 of the Act, for the
purposes of paragraph (b) of this
section, the date of default shall be

considered as:
* * * * *

(5) For mortgages insured under
section 232 of the Act, for purposes of
this section, the date of default shall be
considered as:

(i) The first date on which the
borrower has failed to pay the debt
when due as a result of the lender’s
acceleration of the debt because of the
borrower’s uncorrected failure to
perform a covenant or obligation under
the regulatory agreement or security
instrument; or

(ii) The date of the first failure to
make a monthly payment that
subsequent payments by the borrower
are insufficient to cover when applied to
the overdue monthly payments in the
order in which they become due.

m 7. Amend § 207.258 by:
m a. Revising paragraphs (a)(1) and (a)(2)
introductory text;
m b. Adding paragraph (a)(4); and
m c. Revise paragraph (b)(1)(i).

The revisions and addition read as
follows:

§207.258 Insurance claim requirements.

(a) Alternative election by mortgagee.
(1) When the mortgagee becomes
eligible to receive mortgage insurance
benefits pursuant to § 207.255(a)(3) or
(b)(3), the mortgagee must, within 45
calendar days after the date of
eligibility, such period is referred to as
the “Eligibility Notice Period” for
purposes of this section, give the
Commissioner notice of its intention to
file an insurance claim and of its
election either to assign the mortgage to
the Commissioner, as provided in
paragraph (b) of this section, or to
acquire and convey title to the
Commissioner, as provided in paragraph
(c) of this section. Notice of this election
must be provided to the Commissioner
in the manner prescribed in 24 CFR part
200, subpart B. HUD may extend the
Eligibility Notice Period at the request
of the mortgagee under the following
conditions:

(i) The request must be made to and
approved by HUD prior to the 45th day
after the date of eligibility; and

(ii) The approval of an extension shall
in no way prejudice the mortgagee’s
right to file its notice of its intention to
file an insurance claim and of its
election either to assign the mortgage to
the Commissioner or to acquire and
convey title to the Commissioner within
the 45-day period or any extension
prescribed by the Commissioner.
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(2) For mortgages funded with the
proceeds of state or local bonds, Ginnie
Mae mortgage-backed securities,
participation certificates, or other bond
obligations specified by the
Commissioner (such as an agreement
under which the insured mortgagee has
obtained the mortgage funds from third-
party investors and has agreed in
writing to repay such investors at a
stated interest rate and in accordance
with a fixed repayment schedule), any
of which contains a lock-out or
prepayment premium, in the event of a
default during the term of the
prepayment lock-out or prepayment
premium, and for any mortgage insured
under section 232 of the Act, the
mortgagee must:

* * * * *

(4) Acknowledgment of election. For
mortgages insured pursuant to section
232 of the Act, if the lender provides
notice to the Commissioner of its
election either to assign the mortgage to
the Commissioner or to acquire and
convey title to the Commissioner, the
Commissioner shall, not later than 90
calendar days after the expiration of the
Eligibility Notice Period, as defined in
paragraph (a)(1) of this section, as the
same may have been extended,
acknowledge and accept, or reject for
cause, pursuant to program
requirements, the lender’s election,
provided that the Commissioner may, in
the Commissioner’s discretion, extend
such 90-day period by no more than an
additional 90 calendar days if the
Commissioner determines that such an
extension is in HUD’s interest.

(b)* )
(1)* * %

(i) If the mortgagee elects to assign the
mortgage to the Commissioner, the
mortgagee shall, at any time within 30
calendar days after the date HUD
acknowledges the notice of election, file
its application for insurance benefits
and assign to the Commissioner, in such
manner as the Commissioner may
require, any applicable credit
instrument and the realty and chattel
security instruments.

* * * * *

PART 232—MORTGAGE INSURANCE
FOR NURSING HOMES,
INTERMEDIATE CARE FACILITIES,
BOARD AND CARE HOMES, AND
ASSISTED LIVING FACILITIES

m 8. The authority citation for 24 CFR
part 232 continues to read as follows:

Authority: 12 U.S.C. 1715b, 1715w; 42
U.S.C. 3535(d).

m 9. Throughout part 232, the word
“mortgagor” is revised to read
“borrower” wherever it appears.

m 10. Revise § 232.1 toread as follows:

§232.1 Eligibility requirements, generally;
applicability of certain requirements.

(a) Eligibility, generally. All of the
requirements set forth in 24 CFR part
200, subpart A, except for the
requirements for “‘eligible mortgagor” in
24 CFR 200.5, apply to mortgages
insured under section 232 of the
National Housing Act (12 U.S.C.
1715w), as amended.

(b) Applicability of certain
requirements. As of October 9, 2012 the
provisions in 24 CFR 207.255(b)(5),
207.258, 232.3, 232.11, 232.254,
232.903(c) and (d), and subpart F of part
232, excluding §§ 232.1007, 232.1009,
and 232.1015 of subpart F are applicable
only to transactions for which a firm
commitment has been issued under this
part on or after April 9, 2013.

§232.3 [Redesignated as §232.7]

m 11. In subpart A, redesignate § 232.3
as §232.7 and add a new § 232.3 to read
as follows:

§232.3 Eligible borrower.

The borrower shall be a single asset
entity acceptable to the Commissioner,
as may be limited by the applicable
section of the Act, and shall possess the
powers necessary and incidental to
owning the project, except that the
Commissioner may approve a non-
single asset borrower entity under such
circumstances, terms, and conditions
determined and specified as acceptable
to the Commissioner.

m 12. Add § 232.11 to subpart A to read
as follows:

§232.11 Establishment and maintenance
of long-term debt service reserve account.

(a) To be eligible for insurance under
this part, and except with respect to
Supplemental Loans to Finance
Purchase and Installation of Fire Safety
Equipment (subpart C of this part), if
HUD determines the mortgage presents
an atypical long-term risk, HUD may
require that the borrower establish, at
final closing and maintain throughout
the term of the mortgage, a long-term
debt service reserve account.

(b) The long-term debt service reserve
account, if required, may be financed as
part of the initial mortgage amount,
provided that the maximum mortgage
amount as otherwise calculated is not
thereby exceeded.

(c) The amount required to be initially
placed in the long-term debt service
reserve account and the minimum long-
term balance to be maintained in that

account will be determined during
underwriting and separately identified
in the firm commitment. Although HUD
may, when appropriate to avert a
mortgage insurance claim, permit the
balance to fall below the required
minimum long-term balance, the
borrower may not take any distribution
of mortgaged property except when both
the long-term debt service reserve
account is funded at the minimal long-
term level and such distribution is
otherwise permissible.

m 13. Add § 232.254 to subpart B to read
as follows:

§232.254 Withdrawal of project funds,
including for repayments of advances from
the borrower, operator, or management
agent.

Borrower may make and take
distributions of mortgaged property, as
set forth in the mortgage loan
transactional documents, to the extent
and as permitted by the law of the
applicable jurisdiction, provided that,
upon each calculation of borrower
surplus cash (as defined by HUD),
which calculation shall be made no less
frequently than semi-annually, borrower
must demonstrate positive surplus cash,
or to the extent surplus cash is negative,
repay any distributions taken during
such calculation period within 30
calendar days unless a longer time
period is approved by HUD. Borrower
shall be deemed to have taken
distributions to the extent that surplus
cash is negative unless, in conjunction
with the calculation of surplus cash,
borrower provides to HUD
documentation evidencing, to HUD’s
reasonable satisfaction, a lesser amount
of total distributions. To the extent that
the provisions of this section are
inconsistent with the provisions in a
borrower’s existing transactional loan
documents, including without
limitation any HUD-required regulatory
agreement, the provisions of the
transactional loan documents shall
apply.

m 14.In §232.903, revise the
introductory text and paragraphs (c) and
(d) to read as follows:

§232.903 Maximum mortgage limitations.

Notwithstanding the maximum
mortgage limitations set forth in 24 CFR
200.15, a mortgage within the limits set
forth in this section shall be eligible for
insurance under this subpart.

* * * * *

(c) Project to be refinanced—
additional limit. (1) In addition to
meeting the requirements of paragraphs
(a) and (b) of this section, if the Project
is to be refinanced by the insured
mortgage, the maximum mortgage
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amount must not exceed the cost to
refinance the existing indebtedness. For
the purposes of this requirement:

(i) The Project shall not have changed
ownership subsequent to the date of
application, or

(ii) The Project shall have been sold
to a purchaser who has an identity of
interest with the seller (as defined by
the Commissioner).

(2) The cost to refinance the existing
indebtedness will consist of the
following items, the eligibility and
amounts of which must be determined
by the Commissioner:

(i) The amount required to pay off the
existing indebtedness;

(ii) The amount of the initial deposit
for the reserve fund for replacements;

(iii) Reasonable and customary legal,
organization, title, and recording
expenses, including mortgagee fees
under § 200.41;

(iv) The estimated repair costs, if any;

(v) Architect’s and engineer’s fees,
municipal inspection fees, and any
other required professional or
inspection fees; and

(vi) The amount of any long-term debt
service reserve account required by the
Commissioner pursuant to § 232.11.

(d) Project to be acquired—additional
limit. In addition to meeting the
requirements of paragraphs (a) and (b) of
this section, if the project is to be
acquired by the borrower and the
purchase price is to be financed with
the insured mortgage, the maximum
amount must not exceed 85 percent for
a profit-motivated borrower and 90
percent for a private nonprofit borrower
of the cost of acquisition as determined
by the Commissioner. The cost of
acquisition shall consist of the following
items, to the extent that each item
(except for paragraph (d)(1) of this
section) is paid by the purchaser
separately from the purchase price. The
eligibility and amounts of these items
must be determined in accordance with
standards established by the
Commissioner.

(1) Purchase price is indicated in the
purchase agreement;

(2) An amount for the initial deposit
to the reserve fund for replacements;

(3) Reasonable and customary legal,
organizational, title, and recording
expenses, including mortgagee fees
under § 200.41;

(4) The estimated repair cost, if any;

(5) Architect’s and engineer’s fees,
municipal inspection fees, and any
other required professional or
inspection fees; and

(6) The amount of any long-term debt
service reserve account required by the
Commissioner pursuant to § 232.11.

m 15. Add subpart F to read as follows:

Subpart F—Eligible Operators and Facilities
and Restrictions on Fund Distributions

Sec.

232.1001 Scope.

232.1003 Eligible operator.

232.1005 Treatment of project operating
accounts.

232.1007 Operating expenses.

232.1009 Financial reports.

232.1011 Management agents.

232.1013 Restrictions on deposit,
withdrawal, and distribution of funds,
and repayment of advances.

232.1015 Prompt notification to HUD and
mortgagee of circumstances placing the
value of the security at risk.

Subpart F—Eligible Operators and
Facilities and Restrictions on Fund
Distributions

§232.1001

This subpart establishes requirements
applicable to the operators of healthcare
facilities and the facilities under this
part.

Scope.

§232.1003 Eligible operator.

Operator shall be a single asset entity
acceptable to the Commissioner, and
shall possess the powers necessary and
incidental to operating the healthcare
facility, except that the Commissioner
may approve a non-single asset entity
under such circumstances, terms, and
conditions determined and specified as
acceptable to the Commissioner. A
master tenant under a master lease
approved by the Commissioner who has
subleased the healthcare facility to an
operator is not an Operator.

§232.1005 Treatment of project operating
accounts.

All accounts deriving from the
operation of the property, including
operator accounts and including all
funds received from any source or
derived from the operation of the
facility, are project assets subject to
control under the insured mortgage
loan’s transactional documents,
including, without limitation, the
operator’s regulatory agreement. Except
as otherwise permitted or approved by
HUD, funds generated by the operation
of the healthcare facility shall be
deposited into a federally insured bank
account, provided that an account held
in an institution acceptable to Ginnie
Mae may have a balance that exceeds
the amount to which such insurance is
limited. Any of the owner’s project-
related funds shall be deposited into a
federally insured bank account in the
name of the borrower provided that an
account held in an institution
acceptable to Ginnie Mae may have a
balance that exceeds the amount to
which such insurance is limited.

§232.1007 Operating expenses.

Goods and services purchased or
acquired in connection with the project
shall be reasonable and necessary for
the operation or maintenance of the
project, and the costs of such goods and
services incurred by the borrower or
operator shall not exceed amounts
normally paid for such goods or services
in the area where the services are
rendered or the goods are furnished,
except as otherwise permitted or
approved by HUD.

§232.1009 Financial reports.

The borrower must provide HUD and
lender an audited annual financial
report based on an examination of its
books and records, in such form and
substance required by HUD in
accordance with 24 CFR 5.801 and 24
CFR 200.36. Operators must submit
financial statements quarterly within 30
calendar days of the date of the end of
each fiscal quarter, setting forth both
quarterly and fiscal year-to-date
information, except that the final fiscal
year end quarter must be submitted to
HUD and lender within 60 calendar
days of the end of the quarter, in
accordance with 24 CFR 5.801(c)(4).

§232.1011 Management agents.

(a) An operator or borrower may, with
the prior written approval of HUD,
execute a management agent agreement
setting forth the duties and procedures
for matters related to the management of
the project. The management agent,
each initial management agent
agreement with that agent, and any
amendments to such management agent
agreements deemed material by the
Commissioner must be acceptable to
HUD and approved in writing by HUD.

(b) An operator or borrower may not
enter into any agreement that provides
for a management agent to have rights
to or claims on funds owed to the
operator.

§232.1013 Restrictions on deposit,
withdrawal, and distribution of funds, and
repayment of advances.

(a) Deposit of funds. An operator must
deposit all revenue the operator receives
directly or indirectly in connection with
the operation of the healthcare facility
in an account with a financial
institution whose deposits are insured
by an agency of the Federal
Government, provided that an account
held in an institution acceptable to
Ginnie Mae may have a balance that
exceeds the amount to which such
insurance is limited.

(b) Withdrawal of funds. If a
quarterly/year-to-date financial
statement demonstrates negative
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working capital as defined by HUD, or
if the operator fails to timely submit
such statement, then until a current
quarterly/year-to-date financial
statement demonstrates positive
working capital or until otherwise
authorized by HUD, the operator may
not distribute, advance, or otherwise use
funds attributable to that facility for any
purpose other than operating that
facility.

§232.1015 Prompt notification to HUD and
mortgagee of circumstances placing the
value of the security at risk.

(a) HUD and the mortgagee shall be
informed of any notification of any
failure to comply with governmental
requirements including the following:

(1) The licensed operator of a project
shall promptly provide HUD and the
mortgagee with a copy of any
notification that has placed the
licensure, a provider funding source,
and/or the ability to admit new
residents at risk, and any responses to
those notices, provided that HUD may
determine certain information to be
exempt from this requirement based
upon severity level. With respect to the
requirements of this section:

(1) The operator shall deliver to HUD
and the mortgagee electronically, within
2 business days after the date of receipt,
unless a longer time period is approved
by HUD, copies of any and all notices,
reports, surveys, and other
correspondence (regardless of form)
received by the operator from any
governmental authority that includes
any statement, finding, or assertion that:

(A) The operator or the project is or
may be in violation of (or default under)
any of the permits and approvals or any
governmental requirements applicable
to the operation of the facility;

(B) Any of the permits and approvals
is to be terminated, limited in any way,
or not renewed;

(C) Any civil money penalty (other
than a de minimis amount) is being
imposed with respect to the facility; or

(D) The operator or the project is
subject to any governmental
investigation or inquiry involving fraud.

(ii) The operator shall also deliver to
HUD and the mortgagee, simultaneously
with delivery to any governmental
authority, any and all responses given
by or on behalf of the operator to any
of the foregoing and shall provide to
HUD and the mortgagee, promptly upon
request, such additional information
relating to any of the foregoing as HUD
or the mortgagee may request. The
receipt by HUD and/or the mortgagee of
notices, reports, surveys,
correspondence, and other information
shall not in any way impose any

obligation or liability on HUD, the
mortgagee, or their respective agents,
representatives, or designees to take (or
refrain from taking) any action; and
HUD, the mortgagee, and their
respective agents, representatives, and
designees shall have no liability for any
failure to act thereon or as a result
thereof.

(2) The operator shall provide
additional and ongoing information as
requested by the borrower, mortgagee,
or HUD pertaining to matters related to
that risk. Controlling documents
between or among any of the parties
may provide further requirements with
respect to such notification and
communication.

(b) This section is applicable to all
operators as of October 9, 2012.

Dated: August 31, 2012.
Carol J. Galante,

Acting Assistant Secretary for Housing—
Federal Housing Commissioner.

[FR Doc. 2012—21982 Filed 9-6—12; 8:45 am]|
BILLING CODE 4210-67-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG-2009-0996]

Special Local Regulation: Hydroplane
Races in Lake Sammamish, WA

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Special Local Regulation,
Hydroplane Races within the Captain of
the Port Puget Sound Area of
Responsibility for the 2012 Fall
Championship hydroplane event in
Lake Sammamish, WA from 12 p.m.
until 5 p.m. each day from September
28, 2012 through September 30, 2012.
This action is necessary to restrict vessel
movement in the vicinity of the race
courses thereby ensuring the safety of
participants and spectators during these
events. During the enforcement period
non-participant vessels are prohibited
from entering the designated race areas.
Spectator craft entering, exiting or
moving within the spectator area must
operate at speeds which will create a
minimum wake.

DATES: The regulations in 33 CFR
100.1308 will be enforced from 12 p.m.
until 5 p.m. each day from September
28, 2012 through September 30, 2012.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email Lieutenant Junior Grade
Anthony P. LaBoy, Sector Puget Sound
Waterways Management Division, Coast
Guard; telephone 206-217-6323, email
SectorPugetSoundWWM®@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard is providing notice of
enforcement of the Special Local
Regulation for Hydroplane Races within
the Captain of the Port Puget Sound
Area of Responsibility 33 CFR 100.1308.
The Lake Sammamish area, 33 CFR
100.1308(a)(3) will be enforced from 12
p-m. until 5 p.m. from September 28,
2012 through September 30, 2012.
These regulations can be found in the
March 29, 2011 issue of the Federal
Register (76 FR 17341).

Under the provisions of 33 CFR
100.1308, the regulated area shall be
closed for the duration of the event to
all vessel traffic not participating in the
event unless authorized by the event
sponsor or Coast Guard Patrol
Commander.

When this special local regulation is
enforced, non-participant vessels are
prohibited from entering the designated
race areas unless authorized by the
designated on-scene Patrol Commander.
Spectator craft may remain in
designated spectator areas but must
follow the directions of the designated
on-scene Patrol Commander. The event
sponsor may also function as the
designated on-scene Patrol Commander.
Spectator craft entering, exiting or
moving within the spectator area must
operate at speeds which will create a
minimum wake.

Emergency Signaling: A succession of
sharp, short signals by whistle or horn
from vessels patrolling the areas under
the discretion of the designated on-
scene Patrol Commander shall serve as
a signal to stop. Vessels signaled shall
stop and shall comply with the orders
of the patrol vessel. Failure to do so may
result in expulsion from the area,
citation for failure to comply, or both.

This notice is issued under authority
of 33 CFR 100.1308 and 5 U.S.C. 552(a).
In addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with advance
notification of this enforcement period
via the Local Notice to Mariners. If the
Captain of the Port determines that the
regulated area need not be enforced for
the full duration stated in this notice, he
may use a Broadcast Notice to Mariners
to grant general permission to enter the
regulated area.
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Dated: August 23, 2012.
G.G. Stump,

Captain, U.S. Coast Guard, Acting Captain
of the Port, Puget Sound.

[FR Doc. 2012—-22012 Filed 9-6—12; 8:45 am)]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2012-0817]
RIN 1625-AA00

Safety Zone; Chicago Red Bull
Flugtag, Lake Michigan, Chicago, IL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
Lake Michigan near Chicago, IL. This
safety zone is intended to restrict
vessels from a portion of Lake Michigan
for the Red Bull Flugtag event. This
temporary safety zone is necessary to
protect event participants, the
surrounding public, and vessels from
the hazards associated with this event.
DATES: This rule will be effective from
11 a.m. to 5 p.m. on September 08,
2012.

ADDRESSES: Documents mentioned in
this preamble are part of docket USCG—
2012-0817. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box, and
click “Search.” You may visit the
Docket Management Facility,
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email MST1 Joseph
McCollum, U.S. Coast Guard Sector
Lake Michigan; telephone 414-747—
7148, email
Joseph.P.Mccollum@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202-366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because doing
so would be impracticable and contrary
to the public interest. The final details
for this event were not known to the
Coast Guard until there was insufficient
time remaining before the event to
publish an NPRM. Thus, delaying the
effective date of this rule to wait for a
comment period to run would be both
impracticable and contrary to the public
interest because it would inhibit the
Coast Guard’s ability to protect
spectators and vessels from the hazards
associated with an acrobatic event
involving human-powered craft, which
are discussed further below.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. For the same reasons
discussed in the preceding paragraph,
waiting for a 30 day notice period to run
would be impracticable and contrary to
the public interest.

B. Basis and Purpose

Between 11:00 a.m. until 5:00 p.m. on
September 8, 2012 Red Bull North
America will sponsor their Red Bull
Flugtag event on the waters of Lake
Michigan near North Avenue Beach,
Chicago, IL. The Captain of the Port,
Sector Lake Michigan, has determined
that the Red Bull Flugtag event, which
will involve personally-crafted flying
machines with human occupants falling
from a raised platform into Lake
Michigan, will pose a significant risk to
public safety and property. Such
hazards include drifting debris,
collisions between spectators, falling
water craft and their human occupants,
and the obscuring of persons in need of
rescue by spectator water craft.

C. Discussion of Rule

A temporary safety zone is necessary
to ensure safety of life prior to, during,
and after the Red Bull Flugtag event.
With the aforementioned hazards in
mind, the Captain of the Port, Sector

Lake Michigan, has determined that this
temporary safety zone is necessary to
ensure the safety of spectators and
vessels during the Red Bull Flugtag
event. This zone will be effective and
enforced from 11 a.m. to 5 p.m. (local)
on September 8, 2012. The safety zone
will encompass all waters of Lake
Michigan, in the vicinity of North
Avenue Beach, Chicago, IL, beginning at
41°54’37” N, 087°37’33” W; then north
east to 41°54’53” N, 087°37’12” W; then
south east to 41°54’49” N, 087°37°08”;
W; then south west to 41°54’34” N,
087°37°29” W; then back to the point of
origin (NAD 83).

Entry into, transiting, or anchoring
within the safety zone is prohibited
unless authorized by the Captain of the
Port, Sector Lake Michigan, or his
designated on-scene representative. The
Captain of the Port or his designated on-
scene representative may be contacted
via VHF Channel 16.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on numerous statutes or executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. It is not ““significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). We conclude that this rule is not
a significant regulatory action because
we anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone created by this rule will be
relatively small and enforced for a
relatively short time. Also, the safety
zone is designed to minimize its impact
on navigable waters. Furthermore, the
safety zone has been designed to allow
vessels to transit around it. Thus,
restrictions on vessel movement within
that particular area are expected to be
minimal. Under certain conditions,
moreover, vessels may still transit
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through the safety zone when permitted
by the Captain of the Port.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard certifies under 5 U.S.C. 605(b)
that this rule will not have a significant
economic impact on a substantial
number of small entities.

This rule will affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor in
a portion of Lake Michigan, Chicago, IL
on September 8, 2012.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: This safety zone
would be activated, and thus subject to
enforcement, for only six hours on
September 8, 2012. Traffic may be
allowed to pass through the zone with
the permission of the Captain of the
Port. The Captain of the Port can be
reached via VHF channel 16. Before the
activation of the zone, we would issue
local Broadcast Notice to Mariners.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the

Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INTFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order

13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of a safety zone and,
therefore it is categorically excluded
from further review under paragraph
34(g) of Figure 2—1 of the Commandant
Instruction. An environmental analysis
checklist supporting this determination
and a Categorical Exclusion
Determination are available in the
docket where indicated under
ADDRESSES. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR parts 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapters 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.
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m 2. Add § 165.T09-0817 to read as
follows:

§165.T09-0817 Safety Zone; Chicago Red
Bull Flugtag, Lake Michigan, Chicago, IL.

(a) Location. The safety zone will
encompass all waters of Lake Michigan,
in the vicinity of North Avenue Beach,
Chicago IL, beginning at 41°54’37” N,
087°37’33” W; then north east to
41°54’53” N, 087°37’12” W; then south
east to 41°54’49” N, 087°37’08” W; then
south west to 41°54’34” N, 087°37"29”
W; then back to the point of origin (NAD
83).

(b) Effective and enforcement period.
This regulation is effective and will be
enforced on September 8, 2012 from
11:00 a.m. until 5:00 p.m.

(c) Regulations. (1) In accordance with
the general regulations in section 165.23
of this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port, Sector Lake
Michigan or his designated on-scene
representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port,
Sector Lake Michigan or his designated
on-scene representative.

(3) The “on-scene representative’ of
the Captain of the Port, Sector Lake
Michigan is any Coast Guard
commissioned, warrant or petty officer
who has been designated by the Captain
of the Port, Sector Lake Michigan to act
on his behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port, Sector
Lake Michigan or his on-scene
representative to obtain permission to
do so. The Captain of the Port, Sector
Lake Michigan or his on-scene
representative may be contacted via
VHF Channel 16. Vessel operators given
permission to enter or operate in the
safety zone must comply with all
directions given to them by the Captain
of the Port, Sector Lake Michigan, or his
on-scene representative.

Dated: August 21, 2012.
J.W. Davenport,

Commander, U.S. Coast Guard, Acting
Captain of the Port, Sector Lake Michigan.

[FR Doc. 2012-22198 Filed 9-5-12; 4:15 pm]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2012-0574]

RIN 1625-AA00

Safety Zone, ESI Ironman 70.3 Augusta

Triathlon, Savannah River; Augusta,
GA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the waters of the Savannah River in
Augusta, Georgia during the ESI
Ironman 70.3 Augusta Triathlon on
Sunday, September 30, 2012. The event
will include a 1.1 mile swim on the
waters of the Savannah River. The
temporary safety zone is necessary for
the safety of the race participants,
participant vessels, spectators, and the
general public during the swim portion
of the competition. Persons and vessels
are prohibited from entering, transiting
through, anchoring in, or remaining
within the safety zone unless authorized
by the Captain of the Port Savannah or
a designated representative.

DATES: This rule is effective from 7 a.m.
until 11:59 a.m. on September 30, 2012.
ADDRESSES: Documents mentioned in
this preamble are part of docket USCG—
2012-0574. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
final rule, call or email Marine Science
Technician First Class William N.
Franklin, Marine Safety Unit Savannah
Office of Waterways Management, Coast
Guard; telephone 912-652-4353. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms
DHS Department of Homeland Security

FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

On July 10, 2012, the Coast Guard
published a notice of proposed
rulemaking (NPRM) entitled Safety
Zone; ESI Ironman 70.3 Augusta
Triathlon, Savannah River, Augusta, GA
in the Federal Register (77 FR 40544).
The Coast Guard received no comments
on the proposed rule. No public meeting
was requested, and none was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. This event will occur before 30
days have elapsed after the publication
of the rule in the Federal Register.
Insufficient time was available to
provide both a period for meaningful
comment and also a 30 day period after
publication for the effective date of this
temporary final rule.

B. Basis and Purpose

(a) The legal basis for the rule is the
Coast Guard’s authority to establish
regulated navigation areas and other
limited access areas: 33 U.S.C. 1231; 46
U.S.C. Chapter 701, 3306, 3703; 50
U.S.C. 191, 195; 33 CFR 1.05-1, 6.04-1,
6.04—6, 160.5; Public Law 107-295, 116
Stat. 2064; Department of Homeland
Security Delegation No. 0170.1.

(b) The purpose of the rule is to
ensure the safety of the swimmers,
participant vessels, spectators, and the
general public during the ESI Ironman
70.3 Augusta Triathlon.

C. Discussion of Comments, Changes
and the Final Rule

The Coast Guard did not receive any
comments to the proposed rule, and no
changes were made to the regulatory
text.

On Sunday, September 30, 2012, the
ESI Ironman 70.3 Augusta Triathlon is
scheduled to take place in Augusta,
Georgia. This event includes a 1.1 mile
swim that will take place on the waters
of the Savannah River. The swim starts
at the 6th Street Railroad Bridge and
finishes at Mile Post 198.

The temporary safety zone will
encompass certain waters of the
Savannah River in Augusta, Georgia.
The temporary safety zone will be
enforced from 7 a.m. until 11:59 a.m. on
September 30, 2012. Persons and vessels
are prohibited from entering, transiting
through, anchoring in, or remaining
within the safety zone unless authorized
by the Captain of the Port Savannah or
a designated representative.

Persons and vessels desiring to enter,
transit through, anchor in, or remain
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within the safety zone may contact the
Captain of the Port Savannah by
telephone at 912-652-4353, or a
designated representative via VHF radio
on channel 16, to request authorization.
If authorization to enter, transit through,
anchor in, or remain within the safety
zone is granted by the Captain of the
Port Savannah or a designated
representative, all persons and vessels
receiving such authorization must
comply with the instructions of the
Captain of the Port Savannah or a
designated representative. The Coast
Guard will provide notice of the safety
zone by Local Notice to Mariners,
Broadcast Notice to Mariners, and on-
scene designated representatives.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. The economic impact of this
rule is not significant for the following
reasons: (1) The safety zone will only be
enforced for only five hours; (2)
although persons and vessels will not be
able to enter, transit through, anchor in,
or remain within the safety zone
without authorization from the Captain
of the Port Savannah or a designated
representative, they may operate in the
surrounding area during the
enforcement period; (3) persons and
vessels may still enter, transit through,
anchor in, or remain within the safety
zone if authorized by the Captain of the
Port Savannah or a designated
representative; and (4) the Coast Guard
will provide advance notification of the
safety zone to the local maritime
community by Local Notice to Mariners
and Broadcast Notice to Mariners.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities” comprises small

businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rule. The Coast Guard certifies
under 5 U.S.C. 605(b) that this rule will
not have a significant economic impact
on a substantial number of small
entities.

(1) This rule may affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to enter, transit
through, anchor in, or remain within
that portion of the Savannah River
encompassed within the safety zone
from 7 a.m. until 11:59 a.m. on
September 30, 2012.

(2) For the reasons discussed in the
Executive Order 12866 and Executive
Order 13563 section above, this rule
will not have a significant economic
impact on a substantial number of small
entities.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,

Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
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Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of a temporary safety
zone on the waters of the Savannah
River that will be enforced for a total of
five hours. This rule is categorically
excluded from further review under
paragraph 34(g) of Figure 2—1 of the
Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;

33 CFR 1.05-1, 6.04—1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add a temporary § 165.T07-0574 to
read as follows:

§165.T07-0574 Safety Zone; ESI Ironman
70.3 Augusta Triathlon, Savannah River,
Augusta, GA.

(a) Regulated Area. The following
regulated area is a safety zone. All
waters of the Savannah River
encompassed within an imaginary line
connecting the following points:
Starting at Point 1 in position 33°28’44”
N, 81°57’53” W; thence northeast to
Point 2 in position 33°28’50” N,
81°57’50” W; thence southeast to Point
3 in position 33°27’51” N, 81°55’36” W;
thence southwest to Point 4 in position
33°27’47” N, 81°55’43” W; thence
northwest back to origin. All
coordinates are North American Datum
1983.

(b) Definition. The term “designated
representative” means Coast Guard
Patrol Commanders, including Coast
Guard coxswains, petty officers, and
other officers operating Coast Guard
vessels, and Federal, state, and local
officers designated by or assisting the
Captain of the Port Savannah in the
enforcement of the regulated area.

(c) Regulations. (1) All persons and
vessels are prohibited from entering,
transiting through, anchoring in, or
remaining within the regulated area
unless authorized by the Captain of the
Port Savannah or a designated
representative.

(2) Persons and vessels desiring to
enter, transit through, anchor in, or
remain within the regulated area may
contact the Captain of the Port
Savannah by telephone at 912-652—
4353, or a designated representative via
VHF radio on channel 16, to request
authorization. If authorization to enter,
transit through, anchor in, or remain
within the regulated area is granted by
the Captain of the Port Savannah or a
designated representative, all persons
and vessels receiving such authorization
must comply with the instructions of
the Captain of the Port Savannah or a
designated representative.

(3) The Coast Guard will provide
notice of the regulated area by Local
Notice to Mariners, Broadcast Notice to
Mariners, and on-scene designated
representatives.

(d) Effective Date. This rule is
effective from 7 a.m. until 11:59 a.m. on
September 30, 2012.

Dated: August 28, 2012.
J. B. Loring,

Commander, U.S. Coast Guard, Captain of
the Port Savannabh.

[FR Doc. 2012—-22004 Filed 9-6—12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2010-0063]

Safety Zones; Annual Firework
Displays Within the Captain of the
Port, Puget Sound Area of
Responsibility

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the safety zone for the Mukilteo
Lighthouse Festival during the date and
time noted below. This action is
necessary to prevent injury and to
protect life and property of the maritime
public from the hazards associated with
the firework display. During the
enforcement period, entry into, transit
through, mooring, or anchoring within
these zones is prohibited unless
authorized by the Captain of the Port,
Puget Sound or his Designated
Representative.

DATES: The regulations in 33 CFR
165.1332 will be enforced from 5 p.m.
on September 8, 2012, through 1 a.m. on
September 9, 2012.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email ENS Nathaniel P. Clinger,
Sector Puget Sound Waterways
Management, Coast Guard; telephone
206—217-6045; email
SectorPugetSoundWWM®@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the safety zone
established for Annual Fireworks
Displays within the Captain of the Port,
Puget Sound Area of Responsibility in
33 CFR 165.1332 during the dates and
times noted below.

The following safety zone will be
enforced from 5 p.m. on September 8,
2012 through 1 a.m. on September 9,
2012:

Event name

Event location

Latitude Longitude

Mukilteo Lighthouse Festival

.... | Possession Sound

47° 56.9' N 122° 18.6" W
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The special requirements listed in 33
CFR 165.1332, which can be found in
the Federal Register (75 FR 33700)
published on June 15, 2010, apply to the
activation and enforcement of this zone.

All vessel operators who desire to
enter the safety zone must obtain
permission from the Captain of the Port
or his Designated Representative by
contacting either the on-scene patrol
craft on VHF Ch 13 or Ch 16 or the
Coast Guard Sector Puget Sound Joint
Harbor Operations Center (JHOC) via
telephone at (206) 217-6002.

The Coast Guard may be assisted by
other Federal, State, or local law
enforcement agencies in enforcing this
regulation.

This notice is issued under authority
of 33 CFR 165.1332 and 33 CFR part 165
and 5 U.S.C. 552(a). In addition to this
notice, the Coast Guard will provide the
maritime community with extensive
advanced notification of the safety zone
via the Local Notice to Mariners and
marine information broadcasts on the
day of the events.

Dated: August 23, 2012.

G.G. Stump,

Captain, U.S. Coast Guard, Acting Captain
of the Port, Puget Sound.

[FR Doc. 2012-22010 Filed 9-6—12; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 228
[EPA-R10-0W-2012-0197; FRL-9724-7]
Ocean Dumping; Designation of Ocean

Dredged Material Disposal Sites
Offshore of Yaquina Bay, Oregon

AGENCY: The Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: The EPA is finalizing the
designation of two new ocean dredged
material disposal (ODMD) sites offshore
of Yaquina Bay, Oregon, pursuant to the
Marine Protection, Research, and
Sanctuaries Act, as amended (MPRSA).
On April 5, 2012, the EPA published a
proposed rule to designate the sites and
opened a public comment period under
Docket ID No. EPA-R10-OW-2012—
0197. The comment period closed on
May 7, 2012. The EPA received several
comments on the proposed rule. The
EPA’s responses are included in section
2.c of this final rule labeled ‘“Response
to Comments Received.” The EPA
decided to finalize the action to
designate the new sites because the new
sites are needed to serve the long-term
need for a location to dispose of
material dredged from the Yaquina
River navigation channel, and to
provide a location for the disposal of
dredged material for persons or entities
who have received a permit for such
disposal. The newly designated sites are
subject to ongoing monitoring and
management to ensure continued
protection of the marine environment.
DATES: The effective date of this final
action shall be October 9, 2012.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information may not be publicly
available, e.g., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the EPA Region 10 Library, 1200 Sixth

Avenue, Suite 900, Seattle, Washington
98101. The EPA Region 10 Library is
open from 9:00 a.m. to noon, and 1:00
to 4:00 p.m. Monday through Friday,
excluding federal holidays. The EPA
Region 10 Library telephone number is
(206) 553-1289.

FOR FURTHER INFORMATION CONTACT:
Bridgette Lohrman, U.S. Environmental
Protection Agency, Region 10, Office of
Ecosystems, Tribal and Public Affairs,
Environmental Review and Sediment
Management Unit, Oregon Operations
Office, 805 SW Broadway, Suite 500,
Portland, Oregon 97205; phone number
(503) 326—4006; email:
Lohrman.Bridgette@epa.gov.

SUPPLEMENTARY INFORMATION:
1. Potentially Affected Persons

Persons potentially affected by this
action include those who seek or might
seek permits or approval by the EPA to
dispose of dredged material into ocean
waters pursuant to the Marine
Protection, Research, and Sanctuaries
Act, as amended (MPRSA), 33 U.S.C.
1401 to 1445. The EPA’s action would
be relevant to persons, including
organizations and government bodies
seeking to dispose of dredged material
in ocean waters offshore of Yaquina
Bay, Oregon. Currently, the U.S. Army
Corps of Engineers (Corps) would be
most affected by this action. Potentially
affected categories and persons include:

Category

Examples of potentially regulated persons

Federal government
Industry and general public
State, local and tribal governments

U.S. Army Corps of Engineers Civil Works projects, and other Federal agencies.

Port authorities, marinas and harbors, shipyards and marine repair facilities, berth owners.

Governments owning and/or responsible for ports, harbors, and/or berths, Government agen-
cies requiring disposal of dredged material associated with public works projects.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding persons likely to
be affected by this action. For any
questions regarding the applicability of
this action to a particular person or
entity, please refer to the contact person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

2. Background

a. History of Disposal Sites Offshore of
Yaquina Bay, Oregon

The Corps historically used the
general area offshore of Yaquina Bay for
dredged material disposal. In 1977, an
Interim ODMD site offshore of Yaquina
Bay received an EPA interim
designation and was used by the Corps
for dredged material disposal after 1977
and prior to 1986 (Figure 1). Because of
increased mounding in the Interim Site

and its potential adverse effect on
navigation safety, the Corps selected an
alternate ODMD site, the “Adjusted
Site,” under the authority of Section 103
of the MPRSA, with the EPA’s
concurrence. The Corps began to use
this “Adjusted Site” in 1986. By 1990,
dredged material had accumulated in
the Adjusted Site to an extent that
portions of the Site had to be avoided,
and careful placement of material was
necessary on specific portions of the
Adjusted Site. In 2000, the Corps ceased
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disposal of material at the Adjusted Site.
In 2001, the Corps and the EPA
completed a study examination of
possible new locations for ocean
disposal further offshore from the
entrance to Yaquina Bay. The
recommended locations from that study
are the Yaquina North and South Sites
designated in this action.

In October 2000, these disposal sites
were authorized for use by the Corps,
following the EPA’s concurrence, under
Section 103 of the MPRSA as selected
sites. To provide for sufficient disposal
capacity over the long term, on April 5,
2012, the EPA proposed to designate
both a Yaquina North Site and a
Yaquina South Site under Section 102
of the MPRSA, for the ocean disposal of
dredged material offshore of Yaquina
Bay. These proposed sites were
designed to use the footprints of the
Section 103 selected sites. The Yaquina
North Site, which had been unavailable
once authorization for use under
Section 103 of the MPRSA expired at
the end of the 2011 dredge season, will
be available for use as a designated site
upon the effective date of this final
action. The Yaquina South Site, which
was used for disposal of dredged
material for the first time during the
2012 dredging and disposal season since
its selection under Section 103 in 2001,
will also be available for use as a

designated site upon the effective date
of this action.

The designation of the two ocean
disposal sites for dredged material does
not mean that the Corps or the EPA has
approved the use of the Sites for open
water disposal of dredged material from
any specific project. Before any person
or entity can dispose dredged material
at either of the Sites, the EPA and the
Corps must evaluate the project
according to the ocean dumping
regulatory criteria (40 CFR, part 227)
and authorize the disposal. The EPA
independently evaluates proposed
dumping and has the right to restrict
and/or disapprove of the actual disposal
of dredged material if the EPA
determines that environmental
requirements under the MPRSA have
not been met.

b. Location and Configuration of
Yaquina North and South Ocean
Dredged Material Disposal Sites

This action finalizes the designation
of two ocean dredged material sites to
the north and south, respectively,
offshore of Yaquina Bay. The location of
the two ocean dredged material disposal
sites (Yaquina North and South ODMD
Sites, North and South Sites, or Sites)
are bounded by the coordinates, listed
below, and shown in Figure 1. The
designation of these two Sites will allow

the EPA to adaptively manage the Sites
to maximize their capacity, minimize
the potential for mounding and
associated safety concerns, and
minimize the potential for any long-
term adverse effects to the marine
environment.

The coordinates for the two Sites are,
in North American Datum 83 (NAD 83):

Yaquina North ODMD Site

44°38'17.98” N, 124°0725.95” W
44°38’12.86” N, 124°06”31.10” W
44°37'14.33” N, 124°07'37.57" W
44°37°09.22” N, 124°06742.73” W
Yaquina South ODMD Site

44°36’04.50” N, 124°07'52.66” W
44°35’59.39” N, 124°06'57.84” W
44°35’00.85” N, 124°08’04.27” W
44°34'55.75” N, 124°07°09.47” W

The two Sites are located in
approximately 112 to 152 feet of water,
and are located to the north and south
of the entrance to Yaquina Bay on the
central Oregon Coast. The Yaquina
North Site is located about 1.7 nautical
miles northwest of the entrance to
Yaquina Bay and the Yaquina South
Site is located about 2.0 nautical miles
southwest of the bay’s entrance. Both
ocean disposal sites are 6,500 feet long
by 4,000 feet wide, each about 597 acres
in size.

BILLING CODE 6560-50-P
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Gravel Deposits

Gravel and Sand/Silt Ribbons
Medium to Coarse Sand
=% Rock
7771 Navigable Waterways

Figure 1. Yaquina North and South ODMD Sites.
The Section 103 site shown in Figure lis also referred to as the “Adjusted Site”.

BILLING CODE 6560-50-C commenters, while finding the proposed the EPA reviewed the Site Management

c. Response to Comments Received site designation to be thorough and and Monitoring Plan (SMMP) for the
inclusive, questioned whether negative  Sites to ensure that controls are in place
effects from the site designation could both to prevent negative effects and to
be adequately controlled. In response to  correct impacts from negative effects in
the concern raised by these commenters, the unlikely event such effects occurred.

The EPA received several comments
on the proposed site designation during
the public comment period which
closed on May 7, 2012. Two



Federal Register/Vol. 77, No. 174/Friday, September 7, 2012/Rules and Regulations

55147

The final SMMP, found in the docket for
this action, includes safeguards to act to
prevent negative effects, primarily
through ensuring that only material
meeting ocean dumping criteria for
ocean disposal are allowed to be
disposed at the Sites, and through the
implementation of adaptive
management of the Sites. The EPA can
respond to negative impacts, including,
for example, having site users adjust
disposal amounts, techniques, and
timing, and the EPA can shut down the
sites on a short term or long term basis
if needed, if negative effects are
observed or if trends suggest negative
impacts could occur. The EPA has
authority to condition, terminate or
restrict site use with cause.

Another commenter suggested that
dumping dredged material at the Sites
would result in a large amount of
pollution in concentrated areas. In
response to this comment, the EPA
reiterates that material allowed to be
disposed of at the Sites is limited to
dredged material deemed to be
environmentally acceptable for ocean
disposal. As discussed in the proposed
designation, and further discussed
below, dredged material proposed for
disposal would be evaluated prior to
disposal. Only dredged material without
contaminant concentrations at harmful
levels would be deemed suitable for
ocean disposal.

This commenter also suggested that
less dredging in the waterways would
create less need for ocean disposal,
while another commenter asked the
EPA to consider alternate disposal sites
and to facilitate additional discussions
with local businesses and residents to
discuss the impacts of the designation.
The EPA appreciates these concerns.
While the Corps, rather than the EPA
determines the location and amount of
dredging necessary to maintain the
waterways of the U.S., the EPA
determines, with the Corps’ input, how
best to dispose of material that must be
disposed of in the ocean. Part of that
analysis includes a balancing of
community and ocean user needs. The
EPA finds this site designation to be the
best balance of those needs at this time.
The EPA will continue to evaluate these
local community concerns and will use
the SMMP to make adjustments as
needed to the extent practicable, to help
ensure the needs of the users are
balanced against the concerns of the
local community.

A commenter raised a concern about
the site designations on bar conditions
across the Yaquina Bay bar during high
swell conditions and asked whether any
special analysis was warranted. The
EPA and the Corps share the

commenter’s concern that negative
effects on bar crossing safety are
unacceptable. The SMMP for the
designated North and South Sites is
designed with safeguards to help
prevent disposal at the Sites from
causing or contributing to adverse swell
conditions. A primary goal of site
management is to avoid the creation of
persistent mounds that could negatively
impact the wave climate. SMMP
safeguards include placement strategies
and special management conditions and
practices to be implemented, such as
“uniform placement” of dredged
material and annual bathymetric
surveys, so as to minimize the potential
for mounding that could create or
contribute to adverse swell conditions
across the sites. Alternating the use of
the North and South Sites is an
included condition to help ensure
minimal impact to the wave climate.
Safeguards also include quantity
restrictions, and the EPA’s annual
review of the prior year’s dumping and
the EPA’s review of dump plans for the
upcoming year prepared by the Corps.
The SMMP sets a threshold condition to
require the Corps to re-evaluate disposal
impacts on wave climate if bathymetric
surveys show elevations at 14 feet above
2001 baseline elevations over more than
30% of the Site. If mounds above this
threshold become widespread or
persistent, the USACE and the EPA will
conduct additional site assessment to
determine if site use restrictions,
including a change in disposal
methodology, or cessation of use, are
needed. If necessary, the EPA can direct
users to conduct special studies to
assess conditions and contributing
factors. The EPA is convinced these
safeguards combined with the EPA’s
authority to condition, terminate or
restrict site use with cause, are
sufficient to address this commenter’s
concern.

Finally, one commenter asked
whether shorebirds in the area would be
affected by the site designation. The
EPA assessed the potential impact to
shorebirds in the Environmental
Assessment prepared for the site
designation and as part of evaluating the
site designation pursuant to the
Endangered Species Act. As discussed
in the Environmental Assessment and
the Biological Assessment, shorebirds
are not expected to be affected by the
site designation. The U.S. Fish and
Wildlife Service (USFWS) concurred
with the EPA’s finding that the site
designation is not likely to adversely
affect seabirds because of the presence
of abundant suitable foraging habitat
and the anticipated temporary nature of

minor behavioral changes in flight or
foraging during disposal activities at the
designated sites. The USFWS
concurrence letter is included in the
docket for this action.

d. Management and Monitoring of the
Sites

The Sites are expected to receive
sediments dredged by the Corps to
maintain the federally authorized
navigation project at Yaquina Bay,
Oregon and dredged material from other
persons who have obtained a permit for
the disposal of dredged material at the
Sites. All persons using the Sites are
required to follow the Site Management
and Monitoring Plan (SMMP) for the
Sites. The SMMP includes management
and monitoring requirements to ensure
that disposal activities will not
unreasonably degrade or endanger
human health, welfare, the marine
environment, or economic
potentialities. The SMMP for the
Yaquina North and South Sites, in
addition to the aforementioned, also
addresses management of the Sites to
ensure adverse mounding does not
occur and to ensure that disposal events
minimize interference with other uses of
ocean waters in the vicinity of the
proposed Sites. The SMMP, which was
available for public comment as a draft
document, has been finalized and the
final document may be found in the
Docket.

e. MPRSA Criteria

In designating these Sites, the EPA
assessed the Sites according to the
criteria of the MPRSA, with particular
emphasis on the general and specific
regulatory criteria of 40 CFR part 228, to
determine whether the site designations
satisfied those criteria. The EPA’s
Yaquina Bay, Oregon Ocean Dredged
Material Disposal Sites Evaluation
Study and Environmental Assessment,
July 2012 (EA), provided an extensive
evaluation of the criteria and other
related factors for the designation of
these Sites. The EA was available as a
draft document for review and comment
when the EPA proposed to designate the
sites. The EA has been finalized and the
final document may be found in the
Docket.

General Criteria (40 CFR 228.5)

(1) Sites must be selected to minimize
interference with other activities in the
marine environment, particularly
avoiding areas of existing fisheries or
shellfisheries, and regions of heavy
commercial or recreational navigation
(40 CFR 228.5(a)).

The EPA reviewed the potential for
the Sites to interfere with navigation,
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recreation, shellfisheries, aquatic
resources, commercial fisheries,
protected geologic features, and cultural
and/or historically significant areas and
found low potential for conflicts. The
Sites spatially overlap with recreational
activities such as boating and whale
watching, recreational and commercial
finfish or Dungeness crab fishing, tow
lane agreements between tow boat
operators and Dungeness crab
fishermen, and recreational and
commercial navigation. However, the
Sites are unlikely to cause interference
with these or other uses provided close
communication and coordination is
maintained among users, vessel traffic
control and the U.S. Coast Guard.
Recreational users are expected to focus
their activities on areas that are
shoreward of the Sites, such as Yaquina
Reef. Commercial fishing, including that
for salmon and Dungeness crab, is
expected to occur at the Sites, but the
EPA does not expect disposal operations
at the Sites to conflict with this use
because of the limited space and time
during which disposal occurs. The
SMMP outlines site management
objectives, including minimizing
interference with other uses of the
ocean. Should a site use conflict be
identified, site use could be modified
according to the SMMP to minimize that
conflict.

(2) Sites must be situated such that
temporary perturbations to water quality
or other environmental conditions
during initial mixing caused by disposal
operations would be reduced to normal
ambient levels or undetectable
contaminant concentrations or effects
before reaching any beach, shoreline,
marine sanctuary, or known
geographically limited fishery or
shellfishery (40 CFR 228.5(b)).

Based on the EPA’s review of
modeling, monitoring data, sediment
quality, and history of use, no detectable
contaminant concentrations or water
quality effects, e.g., suspended solids,
would be expected to reach any beach
or shoreline from disposal activities at
the Sites. The primary impact of
disposal activities on water quality is
expected to be temporary turbidity
caused by the physical movement of
sediment through the water column. All
dredged material proposed for disposal
will be evaluated according to the ocean
dumping regulations at 40 CFR 227.13
and guidance developed by the EPA and
the Corps. In general, dredged material
which meets the criteria under 40 CFR
227.13(b) is deemed environmentally
acceptable for ocean dumping without
further testing. Dredged material which
does not meet the criteria of 40 CFR

227.13(b) must be further tested as
required by 40 CFR 227.13(c).

Disposal of suitable material meeting
the regulatory criteria and deemed
environmentally acceptable for ocean
dumping will be allowed at the Sites.
Most of the dredged material
(approximately 95%) to be disposed at
the Sites is expected to be sandy
material, while a small amount of
material (up to 5% of the material)
would be classified as fine-grained.
Hopper dredges, which are typically
used for the Corps’ annual navigation
dredging, are not capable of removing
debris from the dredge site. However,
specific projects may utilize a clamshell
dredge, in which case there is the
potential for the occasional placement
of naturally occurring debris at the
disposal Sites.

(3) The sizes of disposal sites will be
limited in order to localize for
identification and control any
immediate adverse impacts, and to
permit the implementation of effective
monitoring and surveillance to prevent
adverse long-range impacts. Size,
configuration, and location are to be
determined as part of the disposal site
evaluation (40 CFR 228.5(d)).

To ensure that site managers can be
responsive to the specifics of each
dredging season based on dredge
schedules, weather, and bathymetry at
the Sites, the EPA has decided to
designate both the North and South
Sites. The footprints of the Sites are
designed to maximize their capacity,
helping to assure minimal mounding
and to minimize any adverse affects to
the wave climate. The presence of
Yaquina Reef, close to shore at shallow
depths, prevents nearshore designation
and dredged material disposal in
dispersive locations at depths less than
60 feet. The North Site will be the
preferred placement area for disposal of
dredged material as was the case when
the Site was used as a Section 103
selected site. During some periods,
disposal may be alternated between the
two Sites. The use of the South Site is
more dependent upon wind and wave
conditions, particularly in April and
May when the typical dredge season
starts, and for this reason is expected to
be used less frequently than the North
Site. Effective monitoring of the Sites is
necessary and required. The EPA will
require annual bathymetric surveys for
each Site to track site capacity and to
assess the potential for mounding
concerns. These surveys will inform the
active management of the Sites.

(4) EPA will, wherever feasible,
designate ocean dumping sites beyond
the edge of the continental shelf and

other such sites where historical
disposal has occurred (40 CFR 228.5(¢e)).

Disposal areas located off of the
continental shelf would be at least 20
nautical miles offshore. This distance is
well beyond the 4.5 nautical mile haul
distance determined to be feasible by
the Corps for maintenance of their
Yaquina Bay project. Additional
disadvantages to off-shelf ocean
disposal would be the unknown
environmental impacts of disposal on
deep-sea, stable, fine-grained benthic
communities and the higher cost of
monitoring sites in deeper waters and
further offshore.

Historic disposal has occurred at or in
the vicinity of these Sites receiving final
designation. The substrate of the Sites is
similar in grain size to the disposal
material and the placement avoids the
unique habitat features of Yaquina Reef.

Specific Criteria (40 CFR 228.6)

(1) Geographical Position, Depth of
Water, Bottom Topography and
Distance From Coast (40 CFR
228.6(a)(1)).

The EPA does not anticipate that the
geographical position of the Sites,
including the depth, bottom topography
and distance from the coastline, will
unreasonably degrade the marine
environment. To help avoid adverse
mounding at the Sites, site management
will generally include uniform
placement, i.e., spreading disposal
material throughout the Sites in a
manner that will result in a relatively
uniform accumulation of disposed
material on the bottom over the long-
term. Site management will include
creating dump plans for each Site where
disposal will occur. Dump plans
establish cells within the Site to ensure
uniform placement. In addition to
minimizing mounding, the uniform
placement is expected to minimize the
thickness of disposal accumulations,
which is expected to be less disruptive
to benthic communities and aquatic
species, such as crabs, that might be
present at the Sites during disposal
events. Because the Sites are relatively
deep, to avoid the nearshore Yaquina
Reef, they are not considered dispersive.
Material placed in the Sites is not
expected to move from the Sites except
during large storm events.

(2) Location in Relation to Breeding,
Spawning, Nursery, Feeding, or Passage
Areas of Living Resources in Adult or
Juvenile Phases (40 CFR 228.6(a)(2)).

The Sites are not located in exclusive
breeding, spawning, nursery, feeding or
passage areas for adult or juvenile
phases of living resources. At and in the
immediate vicinity of the Sites, a variety
of pelagic and demersal fish species,
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including salmon, green sturgeon, and
flatfish, as well as Dungeness crab, are
found. Studies conducted by the EPA
and the Corps at the Sites found the
benthic infaunal and epifaunal
community to be dominated by
organisms that are adapted to a sandy
environment. The benthic species,
densities and diversities collected
during these studies were typical of the
nearshore sandy environment along the
Oregon coast.

(3) Location in Relation to Beaches
and Other Amenity Areas (40 CFR
228.6(a)(3)).

The Sites are approximately 2
nautical miles off the beach in water
depths greater than 100 feet and beyond
the ecologically and economically
important Yaquina Reef. Given the
depth of these Sites, the material is not
expected to disperse from the Sites
except during infrequent large storm
events. Thus, impacts to beaches or the
reef will be avoided. The sand removed
from the Newport littoral cell is not
expected to affect Newport’s beaches
because Pacific Northwest beaches tend
to respond strongly to storm effects, the
episodic nature of which would mask
any long-term discrete changes such as
disposal at these Sites. Site monitoring
and adaptive management are
components of the final SMMP to
ensure beaches and other amenity areas
are not adversely impacted.

(4) Types and Quantities of Wastes
Proposed To Be Disposed of, and
Proposed Methods of Release, Including
Methods of Packing the Waste, if any (40
CFR 228.6(a)(4)).

Dredged material found suitable for
ocean disposal pursuant to the
regulatory criteria for dredged material,
or characterized by chemical and
biological testing and found suitable for
disposal into ocean waters, will be the
only material allowed to be disposed at
the Sites. No material defined as
“waste” under the MPRSA will be
allowed to be disposed at the Sites. The
dredged material to be disposed at the
Sites will be predominantly marine
sand. Generally, disposal is expected to
occur from a hopper dredge, in which
case, material will be released just
below the surface while the disposal
vessel remains under power and slowly
transits the disposal location. This
method of release is expected to spread
material at the Sites to minimize
mounding, while minimizing impacts to
the benthic community and to aquatic
species present at the Sites at the time
of a disposal event.

(5) Feasibility of Surveillance and
Monitoring (40 CFR 228.6(a)(5)).

The EPA expects monitoring and
surveillance at the Sites to be feasible

and readily performed from small,
surface vessels. The EPA will ensure
monitoring of the sites for physical,
biological and chemical attributes.
Bathymetric surveys will be conducted
annually, contaminant levels in the
dredged material will be analyzed prior
to dumping, and the benthic infauna
and epibenthic organisms will be
monitored every 5 years, as funding
allows.

(6) Dispersal, Horizontal Transport
and Vertical Mixing Characteristics of
the Area, Including Prevailing Current
Direction and Velocity, if any (40 CFR
228.6(a)(6)).

Disposal at the Sites will not degrade
the existing wave environment within
or outside the Sites. The placement of
dredged material may have a minor
effect on circulation within or outside
the site boundaries. Due to the
anticipated size of the mound resulting
from the accumulated dredged material
(10-14 feet high covering 597 acres over
20 years), it is possible the currents in
the vicinity of the Sites may begin to be
affected. Any potential effect would not
be expected to occur until a substantial
amount of dredged material has been
placed at the site (4—6 million cubic
yards). At that time, the EPA plans to re-
assess these assumptions and associated
potential effects.

(7) Existence and Effects of Current
and Previous Discharges and Dumping
in the Area (Including Cumulative
Effects) (40 CFR 228.6(a)(7)).

The North Site was used for disposal
of dredged material from 2001 to 2011.
The seafloor elevation at the Site has
risen 12 feet in a few locations. Annual
bathymetric surveys will continue to be
conducted to monitor mounding at the
North Site. To date, disposal of dredged
material has not changed the benthic
infaunal nor epifaunal species expected
to inhabit nearshore sandy substrates at
this location. The South Site, prior to
this designation, was selected by the
Corps under their Section 103 authority
under the MPRSA and has been used
during the current 2012 dredging
season. Preferential use of the North Site
is expected to resume when this
designation becomes effective, but
capacity and other factors may result in
continued use of the South Site in the
future. The final SMMP includes
monitoring and adaptive management
measures to address potential mounding
issues.

(8) Interference With Shipping,
Fishing, Recreation, Mineral Extraction,
Desalination, Fish and Shellfish
Culture, Areas of Special Scientific
Importance and Other Legitimate Uses
of the Ocean (40 CFR 228.6(a)(8)).

The Sites are not expected to interfere
with shipping, fishing, recreation or
other legitimate uses of the ocean.
Commercial and recreational fishing
and commercial navigation are the
primary activities that may spatially
overlap with disposal at the Sites. This
overlap is more likely at the South Site
given the South Site’s proximity to the
commercial shipping lane and in more
direct alignment with the entrance
channel to Yaquina Bay. The likelihood
of direct interference with these
activities is low, provided there is close
communication and coordination
among users, vessel traffic control and
the U.S. Coast Guard. The EPA is not
aware of any plans for mineral
extraction, desalination plants, or fish
and shellfish culture operations near the
Sites at this time. The Sites are not
located in areas of special scientific
importance. They are located to the
south of the Newport Hydrographic line,
south of the proposed Northwest
National Marine Renewable Energy
Center’s nearshore test facility, and west
of the Yaquina Reef.

(9) The Existing Water Quality and
Ecology of the Sites as Determined by
Available Data or Trend Assessment of
Baseline Surveys (40 CFR 228.6(a)(9)).

The EPA has not identified any
potential adverse water quality impacts
from the ocean disposal of dredged
material at the Sites based on water and
sediment quality analyses conducted in
the study area of the Sites, and based on
past disposal experience at the proposed
North Site when it was used as a
Section 103 selected site. Benthic grabs
and trawl data show the ecology of the
area to be that associated with sandy
nearshore substrate typical of the
Oregon Coast.

(10) Potentiality for the Development
or Recruitment of Nuisance Species in
the Disposal Site (40 CFR 228.6(a)(10)).

Nuisance species, considered as any
undesirable organism not previously
existing at a location, have not been
observed at, or in the vicinity of, the
Sites. Material expected to be disposed
at the Sites will be uncontaminated
marine sands similar to the sediment
present at the Sites. Some fine-grained
material, finer than natural background,
may also be disposed. While this finer-
grained material could have the
potential to attract nuisance species to
the Sites, no such recruitment is known
to have taken place at the North Site
while the Site was used as a Section 103
selected site. The final SMMP includes
benthic infaunal and epifaunal
monitoring requirements, which will act
to identify any nuisance species and
allow the EPA to direct special studies
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and/or operational changes to address
the issue if it arises.

(11) Existence at or in Close Proximity
to the Site of any Significant Natural or
Cultural Feature of Historical
Importance (40 CFR 228.6(a)(11)).

No significant cultural features have
been identified at, or in the vicinity of,
the proposed Sites at this time. The EPA
coordinated with Oregon’s State
Historic Preservation Officer and with
Tribes in the vicinity of the Sites to
identify any cultural features. On July
16, 2012, the State agreed with the EPA
that the designation of the North and
South Yaquina Sites will have no effect
on any known cultural resources. No
cultural features or shipwrecks have
been observed or documented within
the proposed Sites or their immediate
vicinity.

3. Environmental Statutory Review—
National Environmental Policy Act
(NEPA); Magnuson-Stevens Act (MSA);
Marine Mammal Protection Act
(MMPA); Coastal Zone Management
Act (CZMA); Endangered Species Act
(ESA); National Historic Preservation
Act (NHPA)

a. NEPA

Section 102 of the National
Environmental Policy Act of 1969, as
amended (NEPA), 42 U.S.C. 4321 to
4370f, requires Federal agencies to
prepare an Environmental Impact
Statement (EIS) for major federal actions
significantly affecting the quality of the
human environment. NEPA does not
apply to the EPA designations of ocean
disposal sites under the MPRSA because
the courts have exempted the EPA’s
actions under the MPRSA from the
procedural requirements of NEPA
through the functional equivalence
doctrine. The EPA has, by policy,
determined that the preparation of
NEPA documents for certain EPA
regulatory actions, including actions
under the MPRSA, is appropriate. The
EPA’s “Notice of Policy and Procedures
for Voluntary Preparation of NEPA
Documents,” (Voluntary NEPA Policy),
63 FR 58045, (October 29, 1998), sets
out both the policy and procedures the
EPA uses when preparing such
environmental review documents. The
EPA’s primary voluntary NEPA
document for designating the Sites was
the draft Yaquina Bay, Oregon Ocean
Dredged Material Disposal Sites
Evaluation Study and Environmental
Assessment, (July 2012) (EA), jointly
prepared by the EPA and the Corps. The
draft EA and its Technical Appendices,
which are part of the docket for this
action, were finalized after the close of
the public comment period for this

action. The information from the final
EA is used above, in the discussion of
the ocean dumping criteria.

b. MSA and MMPA

The EPA prepared an essential fish
habitat (EFH) assessment pursuant to
Section 305(b), 16 U.S.C. 1855(b)(2), of
the Magnuson-Stevens Act, as amended
(MSA), 16 U.S.C. 1801 to 1891d, and
submitted that assessment to the
National Marine Fisheries Service
(NMFS) on December 19, 2011. The
NMFS reviewed the EPA’s EFH
assessment and Endangered Species Act
(ESA) Biological Assessment and
addendum thereto for purposes of the
Marine Mammal Protection Act of 1972,
as amended (MMPA), 16 U.S.C. 1361 to
1389. The NMFS found that that all
potential adverse effects to ESA-listed
marine mammals, marine turtles, and
designated critical habitat for
leatherback sea turtles from the EPA’s
action to designate the Yaquina North
and South Sites are discountable or
insignificant. Those findings are
documented in the Biological Opinion
issued by the NMFS to the EPA on July
10, 2012. With respect to EFH, the
NMEF'S concluded that the disposal of
dredged material will adversely affect
water quality from increased turbidity
in the water column, availability of
benthic prey species, and safe passage
during disposal. The NMFS provided
two EFH Conservation
Recommendations to avoid or minimize
the effects to EFH mentioned above. The
NMFS recommends monitoring how
fish interact with the disposal plume
and conducting surveys to determine
seasonal distribution, abundance, and
habitat use of EFH species and their
prey at the disposal sites. The EPA will
respond in a separate written response
to the NMFS’ recommendations.

c. CZMA

The Coastal Zone Management Act, as
amended (CZMA), 16 U.S.C. 1451 to
1465, requires Federal agencies to
determine whether their actions will be
consistent to the extent practicable with
the enforceable policies of approved
state programs. The EPA prepared a
consistency determination for the
Oregon Coastal Management Program
(OCMP), the approved state program in
Oregon, to meet the requirements of the
CZMA and submitted that
determination to the Oregon Department
of Land Conservation and Development
(DLCD) for review on February 17, 2012.
The DCLD concurred on May 7, 2012,
with the EPA’s determination that the
designation of the North and South
Yaquina ODMD sites is consistent to the
maximum extent practicable with the

enforceable policies of the OCMP. The
DLCD based its concurrence on the
information contained in the EPA’s
consistency determination and
supporting materials, and on extensive
conversations with the EPA. The Oregon
Department of Fish and Wildlife
(ODFW) participated in discussions
with the EPA and the DLCD concerning
the consistency determination and both
the ODFW and the DLCD encouraged
the EPA to pursue future disposal sites
within the littoral zone.

d. ESA

The Endangered Species Act, as
amended (ESA), 16 U.S.C. 1531 to 1544,
requires Federal agencies to consult
with the NMFS and the U.S. Fish and
Wildlife Service (USFWS) to ensure that
any action authorized, funded, or
carried out by the Federal agency is not
likely to jeopardize the continued
existence of any endangered species or
threatened species or result in the
destruction or adverse modification of
any critical habitat. The EPA prepared
a Biological Assessment (BA) to assess
the potential effects of designating the
two proposed Sites on aquatic and
wildlife species and submitted that BA
to the NMFS and the USFWS on
December 19, 2011. The EPA found that
site designation does not have a direct
impact on any of the identified ESA
species, and also found that indirect
impacts associated with reasonably
foreseeable future disposal activities
had to be considered. These anticipated
indirect impacts from disposal included
a short-term increase in suspended
sediment, short-term disruption in avian
foraging behavior, modification of
bottom topography, loss of benthic prey
species from burial, and loss of pelagic
individuals during disposal of material
through the water column. The EPA
concluded that its action may affect, but
is not likely to adversely affect 18 ESA-
listed species and is not likely to
adversely affect designated critical
habitat for southern green sturgeon
(Acipenser medirostris) but is likely to
adversely affect Oregon Coast coho
salmon (Oncorhynchus kisutch). The
USFWS concurred on the EPA’s finding
that the proposed action is not likely to
adversely affect listed endangered or
threatened species under the
jurisdiction of the USFWS.

The NMFS issued a Biological
Opinion on July 10, 2012. The NMFS
considered disposal by the Corps and all
other entities as an interrelated action to
the EPA’s proposed site designation,
thus, the effects from future disposals
are indirect effects of the EPA’s action.
The NMFS concluded that the EPA’s
action is not likely to jeopardize the
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continued existence of Oregon Coast
coho salmon, southern distinct
population segment (DPS) of North
American green sturgeon, southern DPS
of Pacific eulachon, or result in the
destruction or adverse modification of
designated critical habitat for southern
DPS North American green sturgeon.
The NMFS also concluded that the
EPA’s proposed action is not likely to
adversely affect 18 ESA-listed salmon,
sea lions, whales, marine turtles, and
critical habitat for southern DPS of
North American green sturgeon and
leatherback turtles.

The NMFS did not issue an incidental
take statement with their Biological
Opinion to the EPA. This decision was
based upon the following: (1) The
adverse effects identified in the
Biological Opinion will result from
indirect effects of subsequent Federal
actions carried out by the Corps and
other entities carrying out dredging and
disposal; (2) these individual actions are
likely to cause take of ESA-listed
species, so it is more appropriate to
consider exempting take on a case-by-
case basis as such actions are proposed
in the future; (3) the EPA’s action as
described in the Biological Opinion
does not authorize and will not itself
result in disposal of any dredged
materials; and (4) the NMFS does not
anticipate any take will result from the
site designation and adoption of the
SMMP. The NMFS further stated that
“any further analysis of the effects of
disposal of dredged material at the
disposal site and issuance of an
incidental take statement with
reasonable and prudent measures and
non-discretionary terms and conditions
to minimize take will be prepared when
an ESA consultation on a dredging and
disposal action is requested.”

e. NHPA

The EPA initiated consultation with
the State of Oregon’s Historic
Preservation Officer (SHPO) on
February 27, 2012, to address the
National Historic Preservation Act, as
amended (NHPA), 16 U.S.C. 470 to
470a—2, which requires Federal agencies
to take into account the effect of their
actions on districts, sites, buildings,
structures, or objects, included in, or
eligible for inclusion in the National
Register. The EPA determined that no
historic properties were affected, or
would be affected, by designation of the
Sites. The EPA did not find any historic
properties within the geographic area of
the Sites. This determination was based
on a review of the National Register of
Historic Districts in Oregon, the Oregon
National Register list and an assessment
of potential cultural resources near the

Sites. On July 16, 2012, the State agreed
with the EPA that the designation of the
North and South Yaquina Sites will
have no effect on any known cultural
resources.

4. Statutory and Executive Order
Reviews

This rule finalizes the designation of
two ocean dredged material disposal
sites pursuant to Section 102 of the
MPRSA. This action complies with
applicable executive orders and
statutory provisions as follows:

a. Executive Orders 12866 and 13563.

This action is not a “significant
regulatory action” under the terms of
Executive Order 12866 (58 FR 51735,
October 4, 1993). This action is exempt
from review under Executive Order
12866 and Executive Order 13563 (76
FR 3821, January 21, 2011).

b. Paperwork Reduction Act

The EPA does not reasonably
anticipate collection of information
from ten or more people based on the
historic use of designated sites.
Consequently, the action is not subject
to the Paperwork Reduction Act.

c. Regulatory Flexibility

The Regulatory Flexibility Act (RFA),
as amended by the Small Business
Regulatory Enforcement Fairness Act
(SBREFA), 5 U.S.C. 601 et seq.,
generally requires Federal agencies to
prepare a regulatory flexibility analysis
of any rule subject to notice and
comment rulemaking requirements
under the Administrative Procedure Act
or any other statute unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions. For
purposes of assessing the impacts of this
rule on small entities, small entity is
defined as: (1) A small business defined
by the Small Business Administration’s
size regulations at 13 CFR part 121; (2)

a small governmental jurisdiction that is
a government of a city, county, town,
school district, or special district with a
population of less than 50,000; and (3)

a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field. The EPA has
determined that this action will not
have a significant economic impact on
small entities because the rule will only
have the effect of regulating the location
of sites to be used for the disposal of
dredged material in ocean waters. After
considering the economic impacts of

this proposed rule, I certify that this
action will not have a significant
economic impact on a substantial
number of small entities.

d. Unfunded Mandates Reform Act

This action contains no Federal
mandates under the provisions of Title
II of the Unfunded Mandates Reform
Act (UMRA) of 1995, 2 U.S.C. 1531 to
1538, for State, local, or tribal
governments or the private sector. This
action imposes no new enforceable duty
on any State, local or tribal governments
or the private sector. Therefore, this
action is not subject to the requirements
of sections 202 or 205 of the UMRA.
This action is also not subject to the
requirements of section 203 of the
UMRA because it contains no regulatory
requirements that might significantly or
uniquely affect small government
entities. Those entities are already
subject to existing permitting
requirements for the disposal of dredged
material in ocean waters.

e. Executive Order 13132: Federalism

This action does not have federalism
implications. It does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among various levels of
government, as specified in Executive
Order 13132. Thus, Executive Order
13132 does not apply to this action. In
the spirit of Executive Order 13132, and
consistent with the EPA policy to
promote communications between the
EPA and State and local governments,
the EPA specifically solicited comment
from State and local officials but did not
receive comments from State or local
officials.

f. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications, as specified in Executive
Order 13175 because the designation of
the two ocean dredged material disposal
Sites will not have a direct effect on
Indian Tribes, on the relationship
between the federal government and
Indian Tribes, or on the distribution of
power and responsibilities between the
federal government and Indian Tribes.
Thus, Executive Order 13175 does not
apply to this action. Although Executive
Order 13175 does not apply to this
action the EPA consulted with tribal
officials in the development of this
action, particularly as the action relates
to potential impacts to historic or
cultural resources. The EPA specifically
solicited comment from tribal officials.
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The EPA did not receive comments from
tribal officials.

g. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

The EPA interprets Executive Order
13045 (62 FR 19885) as applying only to
those regulatory actions that concern
health or safety risks, such that the
analysis required under Section 5-501
of the Executive Order has the potential
to influence the regulation. This action
is not subject to Executive Order 13045
because it does not establish an
environmental standard intended to
mitigate health or safety risks. The
action concerns the designation of two
ocean dredged material disposal sites
and only has the effect of providing
designated locations to use for ocean
disposal of dredged material pursuant to
Section 102(c) of the MPRSA.

h. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211, “Actions Concerning
Regulations that Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355) because it is not a
“significant regulatory action” as
defined under Executive Order 12866.

i. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act 0of 1995 (“NTTAA”), Public Law
104-113, 12(d) (15 U.S.C. 272), directs
the EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus bodies. The
NTTAA directs the EPA to provide
Congress, through OMB, explanations
when the Agency decides not to use
available and applicable voluntary
consensus standards. This action
includes environmental monitoring and
measurement as described in the EPA’s
SMMP. The EPA will not require the
use of specific, prescribed analytic
methods for monitoring and managing
the designated Sites. The Agency plans
to allow the use of any method, whether
it constitutes a voluntary consensus
standard or not, that meets the
monitoring and measurement criteria
discussed in the proposed SMMP.

j. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and Low
Income Populations

Executive Order 12898 (59 FR 7629)
establishes federal executive policy on
environmental justice. Its main
provision directs federal agencies, to the
greatest extent practicable and
permitted by law, to make
environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States. The
EPA determined that this rule will not
have disproportionately high and
adverse human health or environmental
effects on minority or low-income
populations because it does not affect
the level of protection provided to
human health or the environment. The
EPA has assessed the overall
protectiveness of designating the
disposal Sites against the criteria
established pursuant to the MPRSA to
ensure that any adverse impact to the
environment will be mitigated to the
greatest extent practicable.

k. Congressional Review Act

Congressional Review Act (CRA), 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2). This rule will be effective
October 9, 2012.

List of Subjects in 40 CFR Part 228

Environmental protection, Water
pollution control.

Authority: This action is issued under the
authority of Section 102 of the Marine
Protection, Research and Sanctuaries Act, as
amended, 33 U.S.C. 1401, 1411, 1412.

Dated: August 27, 2012.
Dennis J. McLerran,
Regional Administrator, Region 10.

For the reasons set out in the
preamble, the EPA amends chapter I,
title 40 of the Code of Federal Register
as follows:

PART 228—[AMENDED]

m 1. The authority citation for Part 228
continues to read as follows:

Authority: 33 U.S.C. 1412 and 1418.

m 2. Section 228.15 is amended by
adding paragraph (n)(15) to read as
follows:

§228.15 Dumping sites designated on a
final basis.
* * * * *

(Il) * Kk %

(15) Yaquina Bay, OR—North and
South Ocean Dredged Material Disposal
Sites

(i) North Site.

(A) Location (NAD 83): 44°38’17.98”
N, 124°07'25.95” W; 44°38'12.86” N,
124°06'31.10” W; 44°37°14.33” N,
124°07’37.57” W; 44°37°09.22” N,
124°06'42.73” W.

(B) Size: Approximately 1.07 nautical
miles long and 0.66 nautical miles wide
(0.71 square nautical miles); 597 acres
(242 hectares)

(C) Depth: Ranges from approximately
112 to 152 feet (34 to 46 meters)

(D) Primary Use: Dredged material

(E) Period of Use: Continuing use

(F) Restrictions: (1) Disposal shall be
limited to dredged material determined
to be suitable for ocean disposal
according to 40 CFR 227.13 from the
Yaquina Bay and River navigation
channel and adjacent areas;

(2) Disposal shall be managed by the
restrictions and requirements contained
in the currently-approved Site
Management and Monitoring Plan
(SMMP);

(3) Monitoring, as specified in the
SMMP, is required.

(ii) South Site.

(A) Location (NAD 83): 44°36’04.50”
N, 124°07’52.66” W; 44°35'59.39” N,
124°06'57.84” W; 44°35’00.85” N,
124°08°04.27” W; 44°34’55.75” N,
124°07°09.47” W.

(B) Size: Approximately 1.07 nautical
miles long and 0.66 nautical miles wide
(0.71 square nautical miles); 597 acres
(242 hectares)

(C) Depth: Ranges from approximately
112 to 152 feet (34 to 46 meters)

(D) Primary Use: Dredged material

(E) Period of Use: Continuing use

(F) Restrictions: (1) Disposal shall be
limited to dredged material determined
to be suitable for ocean disposal
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according to 40 CFR 227.13, from the
Yaquina Bay and River navigation
channel and adjacent areas;

(2) Disposal shall be managed by the
restrictions and requirements contained
in the currently-approved Site
Management and Monitoring Plan
(SMMP);

(3) Monitoring, as specified in the
SMMP, is required.

* * * * *
[FR Doc. 2012-22100 Filed 9-6-12; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[Doc. No 120403252-2392—-01]
RIN 0648-BC06

Magnuson-Stevens Act Provisions;
Fisheries Off West Coast States;
Pacific Coast Groundfish Fishery;
Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; correcting
amendment.

SUMMARY: This action corrects
groundfish regulations that were
published in three final rules. The first
was published on December 15, 2010,
and established various provisions of
the trawl rationalization program; the
second published on May 11, 2011, and
established the 2011-2012 harvest
specifications and management
measures for groundfish; the third
published in December 1, 2011, and
made revisions to the trawl program.
This rules corrects inadvertent errors
that, although they will not modify
current fishing practices need to be
corrected so that the rule text comports
with the intent as expressed in the rules’
preambles. This rule includes but is not
limited to corrections to coordinates
defining depth countours that apply to
all fisheries, permit renewal dates,
observer requirements, recreational
regulations, processor obligations in the
MS sector, the forms used to transfer an
MS/CV endorsement, and others. Each
correction is explained below.

DATES: Corrections to regulations at
§660.25(b)(4)(i)(B), 660.140(d)(3)(i)(B)
and (e)(3)(i)(B) are effective September
7, 2012. The remaining corrections are
effective on September 24, 2012.

FOR FURTHER INFORMATION CONTACT:
Sarah Williams (Northwest Region,
NMFS), phone: 206-526—-4646; fax: 206—
526-6736 and email:
sarah.williams@noaa.gov.

SUPPLEMENTARY INFORMATION:
Background

This action corrects regulations that
were published in three separate final
rules for the Pacific Coast groundfish
fisheries managed under 50 CFR 660
subparts C through F in order to
correctly reflect Council intent. The
final rules that are the subject of this
correction are as follows: (1) Trawl
Rationalization Program Components
final rule (program components rule)
published on December 15, 2010, (75 FR
78344); (2) 2011-2012 Biennial Harvest
Specifications and Management
Measures final rule (2011-2012
specifications rule) published on May
11, 2011, (76 FR 28897); and (3) Trawl
Program Improvement and
Enhancement final rule (PIE rule)
published on December 1, 2011, (76 FR
74725). As published, the three final
rules contain inadvertent errors that,
although they will not modify current
fishing practices need to be corrected so
that the rule text comports with the
intent as expressed in the rules’
preambles. Each correction is explained
below grouped together by the final rule
that originally published the
regulations.

None of these changes will result in
any vessel or vessel owner having to
modify its behavior in order to comply
with the rules. In fact, the fishery
already complies with the rules as they
were intended to be written.
Accordingly, these corrections are just
that; they make changes necessary to
have the rule text reflect both NMFS’
original intent—as expressed in the
preambles to the rules—as well as to
current fishery practice.

Corrections to Regulations
Implemented as Part of the Program
Components Rule

There are four corrections to the
Program Components final rule, as
follows:

(1) Correct regulations to specify that
all commercial vessels processing
groundfish at sea carry an observer.
During implementation of Amendment
20 to the Pacific Coast Groundfish
Fishery Management Plan (PCGFMP),
which restructured the entire
groundfish regulations, this existing
provision, which required observers on
all commercial vessel processing at-sea,
was inadvertently changed from
applying to all commercial fisheries to

only applying to the at-sea whiting
fisheries. Nonetheless, all commercial
fisheries continued to use observers on
board. To bring the rules in line with
the original intent, this action modifies
the observer requirement language to
include all vessels that process
groundfish at sea. The affected fisheries
are as follows: Shorebased IFQ Program
(§ 660.140(h)(1)(i)), the limited entry
fixed gear fishery (§ 660.216(a)), and the
open access fishery (§ 660.316(a)). See
68 FR 53334 (September 10, 2003) for
more history on this requirement.

(2) Correct regulations at
§660.150(g)(2)(i)—the Mothership (MS)
program—to clarify that processor
obligations are to an MS permit and not
to the MS vessel. This change is
necessary to make the MS regulations
consistent with the processor obligation
in the MS Goop Program, as defined
under ‘“processor obligation” at
§660.111 and specified at
§660.150(c)(7)(1).

(3) Correct language at §660.114(b), in
the third column of the table, which
specifies who is required to submit an
Economic Data Collection (EDC) form.
This change makes the third column of
the table consistent with §660.113(d)(1),
and the table now requires owners,
lessees, and charterers of a vessel
registered to a C/P endorsed limited
entry trawl permit to submit an EDC.
Vessels subject to this rule, as revised,
are already providing the EDCs; this
clarification merely corrects the
language of the table to make it more
clear who needs to submit the EDCs.

(4) Correct language at
§§660.150(d)(2) and 660.160(d)(2) to
specify that if an applicant does not
appeal an initial administrative decision
(IAD) in the trawl rationalization
program within 30 calendar days, that
the decision in the IAD becomes the
final decision. This correction will make
this provision consistent with the
limited entry permit regulations at
§660.25(g)(4)(ii) for IADs.

Correction to Regulations Implemented
as Part of the PIE Rule

There are four corrections to the PIE
rule, as follows:

(1 and 2) Correct language at
§§660.112 and 660.140 to specify that
an observer must be on the vessel while
in port unless the observer provides a
form to the catch monitor documenting
the weight and number of select
overfished species (bocaccio, canary
rockfish, cowcod, and yelloweye
rockfish) retained on board by the vessel
during that IFQ trip. The current
regulations at §660.112 and
management measures at § 660.140 are
unclear on the requirements for
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documenting IFQ species (all IFQ
species versus the specified overfished
species). Additionally corrections
clarify that a vessel must carry an
observer in port any time the vessel is
underway in port, not just between
delivery points.

(3) Correct §660.150(g)(2)(iv)(B) to
specify the proper form used to transfer
an MS/CV endorsement. A request to
change an MS/CV endorsement requires
use of a unique form from the Fisheries
Permit Office and may not be requested
using the change in vessel registration
and permit ownership form as currently
stated in regulations.

(4) Correct regulations at
§660.150(d)(1)(v) regarding software
requirements for electronic fish tickets.
Current regulations erroneously state
that an operating system such as
“Windows 2007” may be used; there is
no such operating system so this system
is removed.

Corrections to Regulations
Implemented as Part of the 2011-2012
Specifications Rule

There are two corrections to the 2011-
2012 specifications rule, as follows:

(1) Correct coordinates at
§660.71(b)(25) and (c)(55), which define
the 10-fm (18-m) through 40-fm (73-m)
depth contour. The coordinates are
expressed in degrees latitude and
longitude, and define large-scale
boundaries utilized in managing the
groundfish fishery. These corrections
change incorrect and transposed
coordinate numbers listed in the final
rule; and better defines the intended
boundary lines. These corrections do
not change the intent or application of
the geographic area described in the
proposed and final rules that
implemented the 2011-2012 harvest
specifications and management
measures.

(2) Correct language at § 660.360(c)(3)
to allow spearfishing for lingcod during
the same seasons as all of the other
modes of the California recreational
fishery, consistent with the Council
motion. The 2011-2012 specifications
final rule revised all recreational fishing
modes to match the season restrictions
for the rockfish, cabezon, greenling
(RCG) complex in all of the California
recreational fishery management areas.
However, the change to lingcod seasons
for spearfishing, one mode of the
California recreational fishery, was
mistakenly not revised and was
therefore inconsistent with the
Council’s recommendation and with
spearfishing regulations implemented
by the California Department of Fish
and Game. This correction extends the
lingcod season for spearfishers by

exempting anglers using only
spearfishing gear from lingcod season
restrictions. The effects of the change to
lingcod seasons and mortality of other
Groundfish species, for all California
recreational fishery modes including
spearfishing, was analyzed in the Final
Environmental Impact Statement on the
2011-2012 harvest specifications and
management measures.

Correction to Permit Renewal Date

To be consistent with the FMP
provisions for limited entry permit
renewal, this correction revises the date
by which NMFS will mail permit
renewal notices from September 1st to
requiring mailing by September 15th
each year, and makes corresponding
changes to the renewal process for
Quota Share (QS) permits/accounts and
vessel accounts. This change will allow
NMFS’ Permits Office to complete any
pending transfers (changes in vessel
registration or permit ownership) for the
start of the September 1 cumulative
limit period before sending out permit
renewal notices in addition to other
benefits discussed below. The following
sections are revised:

(1) §660.25(b)(4)(1)(B) for LE permits.

(2) §660.140(d)(3)(1)(B) for QS
permits/accounts.

(3) §660.140(e)(3)(i)(B) for vessel
accounts.

NMEFS notes that this change still
gives the affected public adequate time
to renew their permits because it still
allows 2 weeks advance notice of the
October 1-November 30 permit renewal
period.

Classification

The Assistant Administrator for
Fisheries, NOAA (AA) finds good cause
under 5 U.S.C. 553(b)(B), to waive the
requirement for prior notice and
opportunity for additional public
comment for this action because notice
and comment are unnecessary and
contrary to the public interest. This
action simply makes corrections to
accurately reflect the intent of the rules
as expressed in the preamble of the final
rules. In the text of those rules,
however, NMFS inadvertently omitted
various clauses or phrases that the
preambles suggested would be included
in the text. This action merely codifies
NMFS’ original intent for these rules.
Moreover, because the parties subject to
these rules already comply with the
provisions as if these changes had
already been made, and because the
public had prior notice and opportunity
to comment on the original rules—
including the preambles—when they
were issued, NMFS believes that
allowing a second round of notice and

comment on these rules may only
further confuse the mistakes this rule
would clarify. Moreover, these
corrections are not substantive, because
the regulated community has been
acting in a manner consistent with the
intent of the rules as expressed in their
respective preambles. Implementing this
rule immediately will allow the updates
to come into force prior to the beginning
of the next fishing year, thereby
ensuring that the rules accurately reflect
NMFS’ original intent in implementing
them.

For the same reasons, pursuant to 5
U.S.C. 553(d), the AA finds good cause
to waive the 30-day delay in effective
date for this action. However, NMFS
will delay the effectiveness of this
action for 15 days for all of the
corrections listed above except the
changes to the permit renewal date.
Good cause exists for this waiver,
because if these rules do not go into
effect prior to thirty days after being
printed in the Federal Register, then a
new permit renewal cycle will start, but
with contradictory information in the
rule texts and the rules’ preambles. This
contradiction may cause public
confusion, and will be inconsistent with
the intent of the final rules. The 15 day
delay in effective date allows NMFS to
ensure the public becomes informed
about the changes, even though NMFS
believes that the rule will not result in
any changes to fishermen’s practices.
Conversely, for the correction to the
permit renewal date, which corrects
regulations at § 660.25(b)(4)(i)(B) for LE
permits, § 660.140(d)(3)(i)(B) for QS
permits/accounts and
§660.140(e)(3)(1)(B) for vessel accounts,
the changes become effective
immediately. These corrections must be
effective immediately because this
correction makes current regulations
consistent with the PCGFMP and affects
an agency action for September. A delay
would be contrary to the public’s
interest because it would leave in place
rules that are inconsistent with the
intent expressed by NMFS in the
preambles of the final rules.. Therefore
pursuant to 5 U.S.C. 553(d), the AA
finds good cause to waive the 30-day
delay in effective date.

Because prior notice and opportunity
for public comment are not required for
this rule by 5 U.S.C. 553, or any other
law, the analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq. are inapplicable. This final rule
is not significnant under Executive
Order 12866.

List of Subjects in 50 CFR Part 660

Fisheries, Fishing, Indian fisheries.
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Dated: August 31, 2012.
Alan D. Risenhoover,
Director, Office of Sustainable Fisheries,
performing the functions and duties of the
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For reasons set out in the preamble,
50 CFR part 660 is amended by making
the following corrections:

PART 660—FISHERIES OFF WEST
COAST STATES

m 1. The authority citation for part 660
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq., 16
U.S.C. 773 et seq., and 16 U.S.C. 7001 et seq.
m 2.In § 660.15, paragraph (d)(1)(v) is
revised to read as follows:

§660.15 Equipment requirements.

(d)
(1)
(v) Operating system: Microsoft
Windows XP with Service Pack (SP) 2,
Windows Server 2003 with SP1, or later
operating system such as Windows
Vista or Windows 7.
* * * * *

m 3. In § 660.25, paragraph (b)(4)(i)(B) is
revised to read as follows:

§660.25 Permits.

* * * * *

* * * *
*

* %
* k%

* x %
4 * x %
( )* L

(B) Notification to renew limited entry
permits will be issued by SFD prior to
September 15 each year to the permit
owner’s most recent address in the SFD
record. The permit owner shall provide
SFD with notice of any address change
within 15 days of the change.

* * * * *

m 4.In §660.71, paragraphs (b)(25) and
(c)(55) are revised to read as follows:

§660.71 Latitude/longitude coordinates
defining the 10-fm (18-m) through 40-fm (73-
m) depth contours.

* * * * *

(b) * % %

(25) 45°46.00” N. lat., 124°00.54" W.
long.;
* * * * *

(C] EE

(55) 42°50.00” N. lat., 124°37.41" W.
long;
* * * * *

m 5.In §660.112, paragraph (b)(1)(xiii)
is revised to read as follows:

§660.112 Trawl fishery—prohibitions.

* * * * *

(b) EE

(1) * * %

(xiii) Retain any IFQ species/species
group onboard a vessel unless the vessel
has observer coverage during the entire
trip and observer or catch monitor
coverage while in port until all IFQ
species from the trip are offloaded. A
vessel is exempted from this
requirement while remaining docked in

port, if the observer makes available to
the catch monitor an observer program
form reporting the weight and number
of bocaccio, yelloweye rockfish, canary
rockfish, and cowcod that were retained
onboard the vessel during that trip and
noting any discrepancy in those species
between the vessel operator and
observer. A vessel must maintain
observer coverage while underway in
port. A vessel may deliver IFQ species/
species groups to more than one IFQ
first receiver, but must maintain
observer coverage onboard the vessel
during any transit between delivery
points. Once transfer of fish begins, all
fish aboard the vessel are counted as
part of the same landing as defined at
§660.11. Modifying the list of IFQQ
species to which this exception applies
has been designated as a “‘routine
management measure” and may be
modified through an inseason action, as
specified at § 660.60(c)(1)(iv).

* * * * *

m 6. In § 660.114, paragraph (b) is
revised to read as follows:

§660.114 Trawl fishery—economic data
collection program.

* * * * *

(b) Economic data collection program
requirements. The following fishery
participants in the limited entry
groundfish trawl fisheries are required
to comply with the following EDC
program requirements:

Economic data

Fishery participant collection

Who is required to submit an EDC?

Consequence for failure to submit (In addition to con-
sequences listed below, failure to submit an EDC may be

a violation of the MSA.)

(1) Limited entry
trawl catcher ves-
sels.

(i) Baseline (2009
and 2010) eco-
nomic data.

All owners, lessees, and charterers of

(A) For permit owner, a limited entry trawl permit applica-

a catcher vessel registered to a lim-
ited entry trawl endorsed permit at
any time in 2009 or 2010.

tion (including MS/CV-endorsed limited entry trawl per-
mit) will not be considered complete until the required
EDC for that permit owner associated with that permit is
submitted, as specified at § 660.25(b)(4)(i).

(B) For a vessel owner, participation in the groundfish
fishery (including, but not limited to, changes in vessel
registration, vessel account actions, or if own QS per-
mit, issuance of annual QP or IBQ pounds) will not be
authorized until the required EDC for that owner for that
vessel is submitted, as specified, in part, at
§660.25(b)(4)(v) and §660.140(e).

(C) For a vessel lessee or charterer, participation in the
groundfish fishery (including, but not limited to, issuance
of annual QP or IBQ pounds if own QS or IBQ) will not
be authorized, until the required EDC for their operation
of that vessel is submitted.
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Fishery participant

Economic data
collection

Who is required to submit an EDC?

Consequence for failure to submit (In addition to con-
sequences listed below, failure to submit an EDC may be
a violation of the MSA.)

(2) Motherships .......

(8) Catcher proc-
essors.

(if) Annual/ongoing
(2011 and be-
yond) economic
data.

(i) Baseline (2009
and 2010) eco-
nomic data.

(if) Annual/ongoing
(2011 and be-
yond) economic
data.

(i) Baseline (2009
and 2010) eco-
nomic data.

(if) Annual/ongoing
(2011 and be-
yond) economic
data.

All owners, lessees, and charterers of
a catcher vessel registered to a lim-
ited entry trawl endorsed permit at
any time in 2011 and beyond.

All owners, lessees, and charterers of
a mothership vessel that received
whiting in 2009 or 2010 as recorded
in NMFS’ NORPAC database.

All owners, lessees, and charterers of
a mothership vessel registered to an
MS permit at any time in 2011 and
beyond.

All owners, lessees, and charterers of
a catcher processor vessel that har-
vested whiting in 2009 or 2010 as
recorded in NMFS’ NORPAC data-
base.

All owners, lessees, and charterers of
a catcher processor vessel reg-
istered to a C/P-endorsed limited
entry trawl permit at any time in
2011 and beyond.

(A) For permit owner, a limited entry trawl permit applica-
tion (including MS/CV-endorsed limited entry trawl per-
mit) will not be considered complete until the required
EDC for that permit owner associated with that permit is
submitted, as specified at § 660.25(b)(4)(i).

(B) For a vessel owner, participation in the groundfish
fishery (including, but not limited to, changes in vessel
registration, vessel account actions, or if own QS per-
mit, issuance of annual QP or IBQ pounds) will not be
authorized until the required EDC for that owner for that
vessel is submitted, as specified, in part, at
§660.25(b)(4)(v) and §660.140(e).

(C) For a vessel lessee or charterer, participation in the
groundfish fishery (including, but not limited to, issuance
of annual QP or IBQ pounds if own QS or IBQ) will not
be authorized, until the required EDC for their operation
of that vessel is submitted.

(A) For permit owner, an MS permit application will not be
considered complete until the required EDC for that per-
mit owner associated with that permit is submitted, as
specified at § 660.25(b)(4)(i).

(B) For a vessel owner, participation in the groundfish
fishery (including, but not limited to, changes in vessel
registration) will not be authorized until the required
EDC for that owner for that vessel is submitted, as
specified, in part, at § 660.25(b)(4)(v).

(C) For a vessel lessee or charterer, participation in the
groundfish fishery will not be authorized, until the re-
quired EDC for their operation of that vessel is sub-
mitted.

(A) For permit owner, an MS permit application will not be
considered complete until the required EDC for that per-
mit owner associated with that permit is submitted, as
specified at § 660.25(b)(4)(i).

(B) For a vessel owner, participation in the groundfish
fishery (including, but not limited to, changes in vessel
registration) will not be authorized until the required
EDC for that owner for that vessel is submitted, as
specified, in part, at § 660.25(b)(4)(v).

(C) For a vessel lessee or charterer, participation in the
groundfish fishery will not be authorized, until the re-
quired EDC for their operation of that vessel is sub-
mitted.

(A) For permit owner, a C/P-endorsed limited entry trawl
permit application will not be considered complete until
the required EDC for that permit owner associated with
that permit is submitted, as specified at
§660.25(b)(4)(i).

(B) For a vessel owner, participation in the groundfish
fishery (including, but not limited to, changes in vessel
registration) will not be authorized until the required
EDC for that owner for that vessel is submitted, as
specified, in part, at § 660.25(b)(4)(v).

(C) For a vessel lessee or charterer, participation in the
groundfish fishery will not be authorized, until the re-
quired EDC for their operation of that vessel is sub-
mitted.

(A) For permit owner, a C/P-endorsed limited entry trawl
permit application will not be considered complete until
the required EDC for that permit owner associated with
that permit is submitted, as specified at
§660.25(b)(4)(i)-

(B) For a vessel owner, participation in the groundfish
fishery (including, but not limited to, changes in vessel
registration) will not be authorized until the required
EDC for that owner for that vessel is submitted, as
specified, in part, at § 660.25(b)(4)(v).

(C) For a vessel lessee or charterer, participation in the
groundfish fishery will not be authorized, until the re-
quired EDC for their operation of that vessel is sub-
mitted.
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] o Economic data ) ) ) Consequence for failure to submit (In addition to con-
Fishery participant collection Who is required to submit an EDC? sequences listed below, failure to submit an EDC may be
a violation of the MSA.)

(4) First receivers/ (i) Baseline (2009 All owners and lessees of a | A first receiver site license application for a particular
shorebased proc- and 2010) eco- shorebased processor and all buy- physical location for processing and buying will not be
essors. nomic data. ers that received groundfish or whit- considered complete until the required EDC for the ap-

ing harvested with a limited entry plying processor or buyer is submitted, as specified at
trawl permit as listed in the PacFIN §660.140(f)(3).
database in 2009 or 2010.
(i) Annual/ongoing | (A) All owners of a first receiver site li- | A first receiver site license application will not be consid-
(2011 and be- cense in 2011 and beyond. ered complete until the required EDC for that license
yond) economic owner associated with that license is submitted, as
data. specified at §660.140(f)(3). See paragraph (b)(4)(ii)(A)
of this table.
(B) All owners and lessees of a
shorebased processor (as defined
under “processor” at §660.11, for
purposes of EDC) that received
round or headed-and-gutted IFQ
species groundfish or whiting from a
first receiver in 2011 and beyond.
* * * * * onboard the vessel during that trip and (g)* * *
m 7. In § 660.140, paragraphs (d)(3)(i)(B), noting any discrepancy in those species (2)* * =

(e)(3)(1)(B), and (h)(1)(i) are revised to
read as follows:

§660.140 Shorebased IFQ Program.

* * * *

*
d)* *  k*
3)* * %
* % %

,_\,_\,_\
—

i
(B) Notification to renew QS permits
will be sent by SFD by September 15
each year to the QS permit owner’s most
recent address in the SFD record. The
QS permit owner shall provide SFD
with notice of any address change
within 15 days of the change.
* * * * *

e)* * %

(
(3) * x %
(1) * % %

(B) Notification to renew vessel
accounts will be issued by SFD by
September 15 each year to the vessel
account owner’s most recent address in
the SFD record. The vessel account
owner shall provide SFD with notice of
any address change within 15 days of

the change.
h) * *x %

(

(1) * *x %

(i) Coverage.

(A) Any vessel participating in the
Shorebased IFQQ Program must carry a
NMFS-certified observer during any trip
and must maintain observer or catch
monitor coverage while in port until all
fish from that trip have been offloaded.
A vessel is exempted from this
requirement while remaining docked in
port, if the observer makes available to
the catch monitor an observer program
form reporting the weight and number
of those overfished species identified in
§660.112(b)(1)(xiii) that were retained

between the vessel operator and
observer. If a vessel gets underway in
port or delivers fish from an IFQ trip to
more than one IFQ first receiver, an
observer must remain onboard the
vessel while the vessel is underway and
during any transit between delivery
points.

(B) Any vessel 125 ft (38.1 m) LOA or
longer that is engaged in at-sea
processing must carry two NMFS-
certified observers, and any vessel
shorter than 125 ft (38.1 m) LOA that is
engaged in at-sea processing must carry
one NMFS-certified observer, each day
that the vessel is used to take, retain,
receive, land, process, or transport
groundfish.

* * * * *

m 8.In § 660.150, paragraphs (d)(2),
(g)(2)(i) introductory text and
(g)(2)(iv)(B) are revised to read as
follows:

§660.150 Mothership (MS) Coop Program.

(d) E

(2) Initial administrative
determination. For all complete
applications, NMFS will issue an IAD
that either approves or disapproves the
application. If approved, the IAD will
include a MS coop permit. If
disapproved, the IAD will provide the
reasons for this determination. The IAD
for a MS coop permit follows the same
requirement as specified for limited
entry permits at § 660.25(g)(4)(ii); if the
applicant does not appeal the IAD
within the 30 calendar days, the IAD
becomes the final decision of the
Regional Administrator acting on behalf

of the Secretary of Commerce.
* * * * *

(i) Renewal. An MS/CV-endorsed
permit must be renewed annually
consistent with the limited entry permit
regulations given at § 660.25(b)(4).
During renewal, all MS/CV-endorsed
limited entry permit owners must make
a preliminary declaration regarding
their intent to participate in the coop or
non-coop portion of the MS Coop
Program for the following year. If the
owner of a MS/CV-endorsed permit
intends to participate in the coop
portion of the MS Coop Program, they
must also declare to which MS permit
they intend to obligate the permit’s
catch history assignment. MS/CV-
endorsed permits not obligated to a
permitted MS coop by March 31 of the
fishing year will be assigned to the non-
coop fishery. For an MS/CV-endorsed
permit that is not renewed, the

following occurs:
* * * * *

(iv) * % %

(B) Application. A request for a
change in MS/CV endorsement
registration must be made between
September 1 and December 31 of each
year. Any transfer of MS/CV
endorsement and its associated CHA to
another limited entry trawl permit must
be requested using the appropriate form
from the Fisheries Permits Office and
the permit owner or an authorized
representative of the permit owner must
certify that the application is true and
correct by signing and dating the form.
In addition, the form must be notarized,
and the permit owner selling the MS/CV
endorsement and CHA must provide to
NFMS the sale price of the MS/CV
endorsement and its associated CHA. If
any assets in addition to the MS/CV
endorsement and its associated CHA are
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included in the sale price, those assets

must be itemized and described.
* * * * *

m 9.In §660.160, paragraph (d)(2) is
revised to read as follows:

§660.160 Catcher/processor (C/P) Coop

Program.
* * * * *
(d) * % %

(2) Initial administrative
determination. For all complete
applications, NMFS will issue an IAD
that either approves or disapproves the
application. If approved, the IAD will
include a G/P coop permit. If
disapproved, the IAD will provide the
reasons for this determination. The IAD
for a C/P coop permit follows the same
requirement as specified for limited
entry permits at § 660.25(g)(4)(ii), if the
applicant does not appeal the IAD
within the 30 calendar days, the IAD
becomes the final decision of the
Regional Administrator acting on behalf

of the Secretary of Commerce.
* * * * *

m 10.In §660.216, paragraph (a) is
revised to read as follows:

§660.216 Fixed gear fishery—observer
requirements.

(a) Observer coverage requirements.
(1) When NMFS notifies the owner,
operator, permit holder, or the manager
of a catcher vessel, specified at
§660.16(c), of any requirement to carry
an observer, the catcher vessel may not
be used to fish for groundfish without
carrying an observer.

(2) Any vessel 125 ft (38.1 m) LOA or
longer that is engaged in at-sea
processing must carry two NMFS-

certified observers, and any vessel
shorter than 125 ft (38.1 m) LOA that is
engaged in at-sea processing must carry
one NMFS-certified observer, each day
that the vessel is used to take, retain,
receive, land, process, or transport
groundfish.

* * * * *

m 11.In § 660.316, paragraph (a) is
revised to read as follows:

§660.316 Open access fishery—observer
requirements.

(a) Observer coverage requirements.
(1) When NMFS notifies the owner,
operator, permit holder, or the manager
of a catcher vessel, specified at
§660.16(c), of any requirement to carry
an observer, the catcher vessel may not
be used to fish for groundfish without
carrying an observer.

(2) Any vessel 125 ft (38.1 m) LOA or
longer that is engaged in at-sea
processing must carry two NMFS-
certified observers, and any vessel
shorter than 125 ft (38.1 m) LOA that is
engaged in at-sea processing must carry
one NMFS-certified observer, each day
that the vessel is used to take, retain,
receive, land, process, or transport
groundfish.

* * * * *

m 12.In § 660.360, paragraph (c)(3)
introductory text is revised to read as
follows:

§660.360 Recreational fishery-
management measures.
* * * * *

(C] R

(3) California. Seaward of California,
California law provides that, in times
and areas when the recreational fishery

is open, there is a 20-fish bag limit for
all species of finfish, within which no
more than 10 fish of any one species
may be taken or possessed by any one
person. [Note: There are some
exceptions to this rule. The following
groundfish species are not subject to a
bag limit: Petrale sole, Pacific sanddab
and starry flounder.] For groundfish
species not specifically mentioned in
this paragraph, fishers are subject to the
overall 20-fish bag limit for all species
of finfish and the depth restrictions at
paragraph (c)(3)(i) of this section.
Recreational spearfishing for all
federally-managed groundfish is exempt
from closed areas and seasons,
consistent with Title 14 of the California
Code of Regulations. This exemption
applies only to recreational vessels and
divers provided no other fishing gear,
except spearfishing gear, is on board the
vessel. California state law may provide
regulations similar to Federal
regulations for the following state-
managed species: Ocean whitefish,
California sheephead, and all greenlings
of the genus Hexagrammos. Kelp
greenling is the only federally-managed
greenling. Retention of cowcod,
yelloweye rockfish, and canary rockfish
is prohibited in the recreational fishery
seaward of California all year in all
areas. For each person engaged in
recreational fishing in the EEZ seaward
of California, the following closed areas,
seasons, bag limits, and size limits
apply:

[FR Doc. 2012-21990 Filed 9-6-12; 8:45 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-1042; Directorate
Identifier 2010-NM-094—-AD]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Supplemental notice of
proposed rulemaking (NPRM);
reopening of comment period.

SUMMARY: We are revising an earlier
proposed airworthiness directive (AD)
for certain The Boeing Company Model
737-700, —700C, —800, and —900ER
series airplanes, Model 747—400F series
airplanes, and Model 767-200 and —300
series airplanes. That NPRM proposed
to require an inspection for affected
serial numbers of the crew oxygen mask
stowage box units; and replacement of
the crew oxygen mask stowage box unit
with a new crew oxygen mask stowage
unit, if necessary. That NPRM was
prompted by reports indicating that
certain crew oxygen mask stowage box
units were possibly delivered with a
burr in the inlet fitting. The burr might
break loose during test or operation, and
might pose an ignition source or cause
an inlet valve to jam. This action revises
that NPRM by adding a step to identify
and label certain crew oxygen mask
stowage box units that have already
been inspected and reworked by the
supplier, and allowing operators to
install new or serviceable crew oxygen
mask stowage box units. We are
proposing this supplemental NPRM to
prevent an ignition source, which could
result in an oxygen-fed fire; or an inlet
valve jam in a crew oxygen mask
stowage box unit, which could result in
restricted flow of oxygen. Since these
actions impose an additional burden
over that proposed in the NPRM, we are
reopening the comment period to allow

the public the chance to comment on
these proposed changes.

DATES: We must receive comments on
this supplemental NPRM by October 22,
2012.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For Boeing service information
identified in this proposed AD, contact
Boeing Commercial Airplanes,
Attention: Data & Services Management,
P.O. Box 3707, MC 2H-65, Seattle,
Washington 98124-2207; telephone
206-544-5000, extension 1; fax 206—
766-5680; Internet https://
www.myboeingfleet.com. For
Intertechnique service information
identified in this proposed AD, contact
Zodiac, 2, rue Maurice Mallet—92137
Issy-les-Moulineaux Cedex France;
telephone +33 1 41 23 23 23; fax +33 1
46 48 83 87; Internet http://
www.zodiac.com. You may review
copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be

available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Susan L. Monroe, Aerospace Engineer,
Cabin Safety and Environmental
Systems Branch, ANM-150S, FAA,
Seattle Aircraft Certification Office
(ACO), 1601 Lind Avenue SW., Renton,
Washington 98057-3356; phone: 425—
917-6457; fax: 425-917-6590; email
susan.l.monroe@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2010-1042; Directorate Identifier
2010-NM-094—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We issued an NPRM to amend 14 CFR
part 39 to include an AD that would
apply to certain The Boeing Company
Model 737-700, —700C, —800, and
—900ER series airplanes, Model 747-
400F series airplanes, and Model 767—
200 and —-300 series airplanes. That
NPRM published in the Federal
Register on November 3, 2010 (75 FR
67637). That NPRM proposed to require
an inspection for affected serial
numbers of the crew oxygen mask
stowage box units; and replacement of
the crew oxygen mask stowage box unit
with a new crew oxygen mask stowage
unit, if necessary.

Actions Since Previous NPRM (75 FR
67637, November 3, 2010) was Issued

The NPRM (75 FR 67637, November
3, 2010) referred to the following service
information:

e Boeing Alert Service Bulletin 737—
35A1121, dated December 14, 2009;


https://www.myboeingfleet.com
https://www.myboeingfleet.com
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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http://www.zodiac.com
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¢ Boeing Alert Service Bulletin 747—
35A2126, dated October 8, 2009;

e Boeing Alert Service Bulletin 767—
35A0057, dated October 8, 2009; and

e Intertechnique Service Bulletin
MXP1/4-35-175, dated September 11,
2009.

After we issued the NPRM, the service
information was revised:

e Boeing Alert Service Bulletin 737—
35A1121, Revision 1, dated November
7,2011;

e Boeing Alert Service Bulletin 747—
35A2126, Revision 1, dated September
29, 2011;

¢ Boeing Alert Service Bulletin 767—
35A0057, Revision 1, dated November
17, 2011; and

¢ Intertechnique Service Bulletin
MXP1/4-35-175, Revision 2, dated May
10, 2011.

Among other things, the service
information provides the following
changes:

¢ Adds a step to identify and label
certain crew oxygen mask stowage box
units that have already been inspected
and reworked by the supplier; and

e Adds a provision to allow operators
to install either new or serviceable crew
oxygen mask stowage box units.

Comments

We gave the public the opportunity to
comment on the previous NPRM (75 FR
67637, November 3, 2010). The
following presents the comments
received on the NPRM and the FAA’s
response to each comment.

Support for the Previous NPRM (75 FR
67637, November 3, 2010)

Boeing, Air Line Pilots Association,
International (ALPA), and Delta Air
Lines (Delta) supported the NPRM (75
FR 67637, November 3, 2010).

Request To Revise Compliance Time

ALPA requested that we reduce the
compliance time to 12 months instead
of 24 months, as proposed in the
previous NPRM (75 FR 67637,
November 3, 2010). ALPA noted that
certain crew oxygen mask stowage box
units were possibly delivered with a
burr in the inlet fitting, which might
break loose during test or operation, and
might pose an ignition source or cause
an inlet valve to jam, thus prohibiting or
restricting the flow of oxygen. ALPA
reasoned that there could be a potential
serious nature of events involving fire
and smoke, and that there is a necessity
to ensure functionality of this safety
equipment for the flightcrew.

We disagree with the request to revise
the compliance time in the
supplemental NPRM. The proposed

compliance time is in line with the
manufacturer’s recommended
compliance time. Also, in developing
the proposed compliance time, we
considered safety implications, parts
availability, and normal maintenance
schedules for timely accomplishment of
replacement of the crew oxygen mask
stowage box units. Further, operators
are permitted to accomplish the
requirements of an AD at a time earlier
than the specified compliance time. If
additional data are presented that would
justify a shorter compliance time, we
might consider further rulemaking on
this issue. We have not changed the
supplemental NPRM in this regard.

Request for Clarification of Inspection

Japan Airlines (JAL) requested that we
revise the previous NPRM (75 FR 67637,
November 3, 2010) to include the latest
service information. JAL explained that
Intertechnique Service Bulletin MXP1/
4-35-175, dated September 11, 2009,
does not describe how to differentiate
parts before and after the actions
specified in Intertechnique Service
Bulletin MXP1/4-35-175, dated
September 11, 2009, have been
accomplished, so it is not sufficient for
operators to complete Intertechnique
Service Bulletin MXP1/4-35175, dated
September 11, 2009.

Continental Airlines (Continental)
requested that we revise the previous
NPRM (75 FR 67637, November 3, 2010)
to clarify which crew oxygen mask
stowage box units have been inspected,
and which crew oxygen mask stowage
box units still need to be inspected.
Continental explained that some
operators might think a placard should
be applied to all crew oxygen mask
stowage box units after completion of
Intertechnique Service Bulletin MXP1/
4-35-175, dated September 11, 2009,
not only to those crew oxygen mask
stowage box units with suspect serial
numbers itemized in table 1 of
Intertechnique Service Bulletin MXP1/
4-35-175, dated September 11, 2009.
Continental based this assertion on the
assumption that, when a suspect crew
oxygen mask stowage box unit is found
with the placard already installed, it has
already been re-worked and has since
been returned to service.

We agree to include the revised
service information in the supplemental
NPRM. We have explained the revised
service information in the “Actions
Since Previous NPRM was Issued”
section of this supplemental NPRM. The
revised service information addresses
the issues raised by JAL and
Continental. We have revised the
paragraphs specifying service

information in this supplemental NPRM
accordingly.

Request for Clarification Regarding
Service Information for Other Models

Continental questioned why Boeing
did not release service bulletins for
other fleet types using the same part
numbers listed in Intertechnique
Service Bulletin MXP1/4-35-175, dated
September 11, 2009. Continental
explained that it has other fleets (for
example, Model 737-500, 757-200, and
757-300 airplanes) that have the same
crew oxygen mask stowage box unit part
numbers, as delivered from Boeing.
Continental reasoned that, because crew
oxygen mask stowage box units are
often swapped from aircraft to aircraft
and borrowed from operator to operator,
it will not only be inspecting its entire
Model 737NG (next generation) fleet,
but its other fleet types for these suspect
serial numbers.

We find that clarification is necessary.
Some airplanes were delivered with the
affected part numbers and were not
included in the applicability of the
supplemental NPRM, because the
manufacturing defect occurred in the
time period from July 12, 2007, through
November 20, 2007. Certain airplanes
were not included in the service
information because they were
delivered prior to the time interval of
the defect, thus were not included in the
applicability of the supplemental
NPRM.

Also, we now understand that the
components identified with the
manufacturing defect may have been
installed on airplanes outside the
effectivity of the service information
after delivery (e.g., during maintenance
activity). We are working to evaluate the
associated risk and the need for
additional action. We might consider
further rulemaking to address our
findings. We have not changed the
supplemental NPRM in this regard.

Request for Alternative Method of
Compliance (AMOC)

Continental stated that, if a later
revision of the referenced service
information is released, it would request
approval of an AMOC because of minor
discrepancies found in the original
service information. Continental
explained that it understood Revision 1
of the service information was going to
be released prior to the issuance of any
rulemaking, and that it has conveyed
the minor discrepancies to Boeing.

As stated previously, we have revised
this supplemental NPRM to refer to the
revised service information—which
addresses the discrepancies identified
by Continental.
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Request for Clarification

AVOX Systems Inc. (Avox) requested
that we revise the NPRM (75 FR 67637,
November 3, 2010) to include certain
words, phrases, and deletions as
follows:

e Where the NPRM (75 FR 67637,
November 3, 2010) proposed to require
replacing crew oxygen mask stowage
box units, Avox requested specifying
these units as ‘affected.’

e Where the NPRM (75 FR 67637,
November 3, 2010) proposed to require
replacing with a new crew oxygen mask
stowage box unit, Avox requested
specifying replacement with a new ‘or
reworked’ crew oxygen mask stowage
box unit.

e Where the NPRM (75 FR 67637,
November 3, 2010) proposed to require
replacing with a new crew oxygen mask
stowage box unit, Avox requested
adding “as required.” Avox explained
that, for crew oxygen mask stowage box
units located on an airplane, it makes
sense that these crew oxygen mask
stowage box units should be inspected
to determine if the crew oxygen mask
stowage box unit is affected by the
NPRM. If determined to be affected, the
crew oxygen mask stowage box units
should be removed and replaced with
compliant crew oxygen mask stowage
box units.

We partially agree with the request.
We agree to designate units as
“affected,” throughout the AD because
that term adds clarity. We disagree to
replace “if necessary” in the preamble
of this supplemental NPRM with ““as
required,” because this phrase does not
add clarity. We also disagree to add “‘or
reworked” because we have revised
paragraph (g)(1) of this AD to clarify that
replacement crew oxygen mask stowage
box units must be “new or serviceable.”

Request To Allow Rework at Repair
Station and Return to Service

Avox requested that we revise the
NPRM (75 FR 67637, November 3, 2010)
to allow for removed crew oxygen mask
stowage box units to be sent to an
authorized repair station to be reworked
and returned to service.

We partially agree with the request.
We note that Intertechnique Service
Bulletin MXP1/4-35-175, Revision 2,
dated May 10, 2011, provides for return
of the crew oxygen mask stowage box
units to four authorized Intertechnique

locations. However, we have not
changed this supplemental NPRM in
this regard.

Request To Include Inspection/
Replacement of Spare Crew Oxygen
Mask Stowage Box Units

Avox also requested that we revise the
NPRM (75 FR 67637, November 3, 2010)
to include an inspection and
replacement of spare crew oxygen mask
stowage box units. Avox explained that,
for crew oxygen mask stowage box units
located in storage as spares, it makes
sense that these crew oxygen mask
stowage box units should be inspected
to determine if the unit is affected by
the NPRM. If determined to be affected,
the crew oxygen mask stowage box unit
should be removed from storage and
sent to an authorized repair station to be
reworked and returned to service.

We disagree with the request. Section
39.3 of the Federal Aviation Regulations
(14 CFR 39.3) does not permit ADs to be
written against parts that are not
installed on an airplane. Therefore,
paragraph (h) of this supplemental
NPRM does not allow an affected spare
unit to be installed on any airplane. We
have not changed this supplemental
NPRM in this regard.

Request for Review of Airplane
Maintenance Records Inspection and
Spare Parts

Delta requested that we revise
paragraphs (g) and (h) of the NPRM (75
FR 67637, November 3, 2010) to include
the option of conducting a review of
airplane or component maintenance
records, or spare parts purchase records,
to demonstrate that an airline does not
operate or own any crew oxygen mask
stowage box units that were
manufactured in the date range listed in
the service information in the NPRM.
Delta proposed that this action be an
acceptable method of compliance in lieu
of a visual inspection to show that
airplane or spare crew oxygen mask
stowage box units are not affected by the
NPRM. Delta reasoned that affected
crew oxygen mask stowage box unit part
numbers can be verified, as required by
the NPRM, to be not applicable by a part
and serial number inspection or records
review, or by review of purchase order
records that verify the date of
manufacture does not fall in the affected
manufacturing date range.

ESTIMATED COSTS

We disagree with the request to
include a review of airplane
maintenance records or spare parts
purchase records. Section 39.3 of the
Federal Aviation Regulations (14 CFR
39.3) does not permit ADs to be written
against parts that are not installed on an
airplane. Therefore, an AD cannot
require that operators inspect, repair, or
modify a “spare part.”” Also, because of
the rotability of these parts, a
component level record review may not
sufficiently address the required action
in the supplemental NPRM. As the
previous NPRM (75 FR 67637,
November 3, 2010) specified, it is still
acceptable to conduct a review of
airplane maintenance records in lieu of
the inspection in paragraph (g) of this
supplemental NPRM, if the serial
number of the crew oxygen mask
stowage box unit can be conclusively
determined from that review. Operators
may apply for approval of an AMOC for
these actions in accordance with the
provisions of paragraph (i) of this
supplemental NPRM, if sufficient data
are submitted to substantiate that the
change would provide an acceptable
level of safety. We have not changed the
supplemental NPRM in this regard.

FAA’s Determination

We are proposing this supplemental
NPRM because we evaluated all the
relevant information and determined
the unsafe condition described
previously is likely to exist or develop
in other products of these same type
designs. Certain changes described
above expand the scope of the original
NPRM (75 FR 67637, November 3,
2010). As a result, we have determined
that it is necessary to reopen the
comment period to provide additional
opportunity for the public to comment
on this supplemental NPRM.

Proposed Requirements of the
Supplemental NPRM

This supplemental NPRM would
require accomplishing the actions
specified in the service information
described previously.

Costs of Compliance

We estimate that this proposed AD
affects 40 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

. Cost on U.S.
Action Labor cost Parts cost Cost per product operators
Inspection ........cccc....... 1 work-hour x $85 per hour = $85 per in- | None .......cccocvveeerunnen. $85 per inspection $3,400 per inspection

spection cycle.

cycle. cycle.
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We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this proposed AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding

the following new airworthiness
directive (AD):

The Boeing Company: Docket No. FAA—
2010-1042; Directorate Identifier 2010—
NM-094—-AD.

(a) Comments Due Date

We must receive comments by October 22,
2012.

(b) Affected ADs
None.

(c) Applicability

This AD applies to The Boeing Company
airplanes, certificated in any category, as
identified in paragraphs (c)(1), (c)(2), and
(c)(3) of this AD.

(1) Model 737-700, —=700C, —800, —900ER
series airplanes, as identified in Boeing Alert
Service Bulletin 737-35A1121, Revision 1,
dated November 7, 2011.

(2) Model 747—400F series airplanes, as
identified in Boeing Alert Service Bulletin
747-35A2126, Revision 1, dated September
29, 2011.

(3) Model 767—200 and —300 series
airplanes, as identified in Boeing Alert
Service Bulletin 767—-35A0057, Revision 1,
dated November 17, 2011.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 35, Oxygen.

(e) Unsafe Condition

This AD was prompted by reports
indicating that certain crew oxygen mask
stowage box units were possibly delivered
with a burr in the inlet fitting. The burr may
break loose during test or operation and
might pose an ignition source or cause an
inlet valve to jam. We are issuing this AD to
prevent an ignition source, which could
result in an oxygen-fed fire; or an inlet valve
to jam in a crew oxygen mask stowage box
unit, which could result in restricted flow of
oxygen.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspection and Corrective Action

Within 24 months after the effective date
of this AD: Do a general visual inspection to
determine if the serial number of the crew
oxygen mask stowage box unit is identified
in the Appendix of Intertechnique Service
Bulletin MXP1/4-35-175, Revision 2, dated
May 10, 2011, in accordance with the
Accomplishment Instructions of the
applicable Boeing alert service bulletin
specified in paragraph (c)(1), (c)(2), or (c)(3)
of this AD. A review of airplane maintenance

records is acceptable in lieu of this
inspection if the serial number of the crew
oxygen mask stowage box unit can be
conclusively determined from that review.

(1) If any crew oxygen mask stowage box
unit has a serial number identified in table
1 of the Appendix of Intertechnique Service
Bulletin MXP1/4-35-175, Revision 2, dated
May 10, 2011: Before further flight, replace
the crew oxygen mask stowage box unit with
a new or serviceable unit, in accordance with
the Accomplishment Instructions of the
applicable Boeing alert service bulletin
specified in paragraph (c)(1), (c)(2), or (c)(3)
of this AD.

(2) If any crew oxygen mask stowage box
unit has a serial number identified in table
2 of the Appendix of Intertechnique Service
Bulletin MXP1/4-35-175, Revision 2, dated
May 10, 2011: Before further flight, add the
letter “I”” to the end of the serial number
(identified as “SER”) on the identification
label, in accordance with the
Accomplishment Instructions of
Intertechnique Service Bulletin MXP1/4-35—
175, Revision 2, dated May 10, 2011; and
reinstall in accordance with the
Accomplishment Instructions of the
applicable Boeing alert service bulletin
specified in paragraph (c)(1), (c)(2), or (c)(3)
of this AD.

(3) If no crew oxygen mask stowage box
unit has a serial number identified in the
Appendix of Intertechnique Service Bulletin
MXP1/4-35-175, Revision 2, dated May 10,
2011: Before further flight, reinstall the crew
oxygen mask stowage box unit, in accordance
with the Accomplishment Instructions of the
applicable Boeing alert service bulletin
specified in paragraph (c)(1), (c)(2), or (c)(3)
of this AD.

(h) Parts Installation Prohibition

As of the effective date of this AD, no
person may install a crew oxygen mask
stowage box unit with a serial number listed
in the Appendix of Intertechnique Service
Bulletin MXP1/4-35-175, Revision 2, dated
May 10, 2011, on any airplane.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

(1) For more information about this AD,
contact Susan L. Monroe, Aerospace
Engineer, Cabin Safety and Environmental
Systems Branch, ANM—-150S, FAA, Seattle
Aircraft Certification Office (ACO), 1601 Lind
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Avenue SW., Renton, Washington 98057—
3356; telephone: 425-917-6457; fax: 425—
917-6590; email: susan.l.monroe@faa.gov.

(2) For Boeing service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data &
Services Management, P.O. Box 3707, MC
2H-65, Seattle, Washington 98124-2207;
telephone 206-544-5000, extension 1; fax
206—766-5680; Internet https://
www.myboeingfleet.com. For Intertechnique
service information identified in this AD,
contact Zodiac, 2, rue Maurice Mallet—92137
Issy-les-Moulineaux Cedex France; telephone
+33 14123 23 23; fax +33 1 46 48 83 87;
Internet http://www.zodiac.com. You may
review copies of the referenced service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

Issued in Renton, Washington, on August
31, 2012.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2012-22040 Filed 9-6—12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0111; Directorate
Identifier 2011-NM-089—-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Supplemental notice of
proposed rulemaking (NPRM);
reopening of comment period.

SUMMARY: We are revising an earlier
proposed airworthiness directive (AD)
for certain Airbus Model A330-200,
A330-300, A340-200, and A340-300
series airplanes; and Model A340-541
airplanes and Model A340-642
airplanes. That NPRM proposed to
require performing a detailed inspection
for degradation of the bogie pivot pins
and for any cracks and damage of the
pivot pin bushes of the main and central
landing gear; a magnetic particle
inspection of the affected bogie pivot
pins for corrosion and base metal
cracks; and repairing or replacing bogie
pivot pins and pivot pin bushes, if
necessary. That NPRM was prompted by
reports of cracks in the bogie pivot pin
caused by material heating due to
friction between the bogie pivot pin and
bush, leading to chrome detachment

and chrome dragging on the bogie pivot
pin. This action revises that NPRM by
adding repetitive inspections and
expanding the applicability. We are
proposing this AD to detect and correct
cracks and damage to the main and
central landing gear, which could result
in the collapse of the landing gear and
adversely affect the airplane’s continued
safe flight and landing. Since these
actions impose an additional burden
over that proposed in the NPRM, we are
reopening the comment period to allow
the public the chance to comment on
these proposed changes.

DATES: We must receive comments on
this proposed AD by October 22, 2012.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax: (202) 493—2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Airbus SAS—
Airworthiness Office—EAL, 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone +33 5 61 93 36
96; fax +33 5 61 93 45 80; email
airworthiness.A330-A340@airbus.com;
Internet http://www.airbus.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,

International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone
(425) 227-1138; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2012-0111; Directorate Identifier
2011-NM-089-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We proposed to amend 14 CFR part
39 with an earlier NPRM for the
specified products, which was
published in the Federal Register on
February 10, 2012 (77 FR 7007). That
earlier NPRM proposed to require
actions intended to address the unsafe
condition for the products listed above.

Since that NPRM (77 FR 7007,
February 10, 2012) was issued, we have
determined that repetitive inspections
of the bogie pivot pin are necessary to
address the identified unsafe condition,
and we have expanded the applicability
to include all Airbus Model A330-200,
A330-200 Freighter, A330-300, A340—
200, and A340-300 series airplanes; and
Model A340-541 and Model A340-642
airplanes.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2012—0053,
dated March 30, 2012 (referred to after
this as “the MCAI”’), to correct an unsafe
condition for the specified products.
The MCAI states:

During removals of A330/340 Main
Landing Gear (MLG) Bogie Beams and A340-
500/600 Center Landing Gear (CLG) Bogie
Beams, cracks in the bogie pivot pin were
found.

Investigations indicated that these findings
were the result of material heating, caused by
friction between bogie pivot pin and bush,
leading to chrome detachment and stress
corrosion cracking.
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This condition, if not detected and
corrected, could lead to collapse of the main
or center landing gear, possibly resulting in
damage to the aeroplane and/or injury to
occupants.

As a precautionary measure, EASA issued
AD 2011-0040 to require a one-time
[detailed] inspection of the MLG (all types of
A330 and A340 aeroplanes) and CLG (A340—
500/600 aeroplanes only) to detect
degradation or cracking of the bogie pivot pin
[and to detect cracks and damage of the
bushes], as applicable to aeroplane model,
and the reporting of inspections results.

Following issuance of EASA AD 2011—
0040, several operators reported finding
chrome detachment or chrome dragging on
bogie pivot pin. New cases of cracks were
also reported. It has been confirmed as well
that, due to similar design, the enhanced
MLG bogie pivot pin (Airbus modification
54500) could also be affected by this
condition.

Prompted by these findings, Airbus have
developed an inspection programme
consisting of repetitive inspections of the
bogie pivot pin and applicable corrective
actions.

For the reasons described above, this
[EASA] AD, which supersedes EASA AD
2011-0040 and extends the applicability to
all A330 and A340 aeroplanes, requires
accomplishment of repetitive inspections of
the MLG and CLG (for A340-500 and A340—
600 aeroplanes) bogie pivot pins and pivot
pin bushes, and corrective actions,
depending on findings.

Required actions also include, for
certain airplanes, a magnetic particle
inspection of the bogie pivot pin for
corrosion and base metal cracks. The
corrective actions include replacing any
cracked or damaged pivot pin bush with
a new or serviceable pivot pin bush, and
replacing any corroded or cracked bogie
pin with a new bogie pin. You may
obtain further information by examining
the MCAI in the AD docket.

Relevant Service Information

Airbus has issued the following
service bulletins:

e Airbus Mandatory Service Bulletin
A330-32-3240, Revision 02, including
Appendices 01 and 02, dated December
2, 2011 (for Model A330-200 series
airplanes, Model A330-200 Freighter
series airplanes, and Model A330-300
series airplanes).

e Airbus Mandatory Service Bulletin
A340-32-4281, Revision 01, including
Appendices 01 and 02, dated December
2, 2011 (for Model A340-200 series
airplanes and Model A340-300 series
airplanes).

¢ Airbus Mandatory Service Bulletin
A340-32-5096, Revision 01, including
Appendices 01 and 02, dated December
2, 2011 (for Model A340-541 airplanes
and Model A340-642 airplanes).

The actions described in this service
information are intended to correct the

unsafe condition identified in the
MCAL

Comments

We gave the public the opportunity to
comment on the original NPRM (77 FR
7007, February 10, 2012). We received
no comments on that NPRM or on the
determination of the cost to the public.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCAI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Certain changes described above
expand the scope of the earlier NPRM
(77 FR 7007, February 10, 2012). As a
result, we have determined that it is
necessary to reopen the comment period
to provide additional opportunity for
the public to comment on this proposed
AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 29 products of U.S. registry.
We also estimate that it would take
about 22 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Based on
these figures, we estimate the cost of the
proposed AD on U.S. operators to be
$54,230, or $1,870 per product.

In addition, we estimate that any
necessary follow-on actions would take
about 6 work-hours and require parts
costing $21,222, for a cost of $21,732
per product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with

promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.
Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures

(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g], 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:
Airbus: Docket No. FAA-2012-0111;
Directorate Identifier 2011-NM—-089-AD.
(a) Comments Due Date

We must receive comments by October 22,
2012.

(b) Affected ADs
None.
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(c) Applicability

This AD applies to Airbus Model A330—
201, —202, —203, —223, —243, —223F, —243F,
-301, -302, -303, —321, —-322, —-323, —341,
—342, and —343 airplanes; Model A340-211,
-212,-213,-311, -312, and —313 airplanes;
and Model A340-541 and Model A340-642
airplanes; certificated in any category; all
manufacturer serial numbers.

(d) Subject

Air Transport Association (ATA) of
America Code 32, Landing gear.

(e) Reason

This AD was prompted by reports of cracks
in the bogie pivot pin caused by material
heating due to friction between the bogie
pivot pin and bush, leading to chrome
detachment and chrome dragging on the
bogie pivot pin. We are issuing this AD to
detect and correct cracks and damage to the
main and central landing gear, which could
result in the collapse of the landing gear and
adversely affect the airplane’s continued safe
flight and landing.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Detailed Inspection

Within 26 months after the effective date
of this AD or 26 months after the first flight
of the airplane, whichever occurs later; but
no earlier than 12 months after the first flight
of the airplane: Do a detailed inspection for
degradation (i.e., loss of chromium plate,
loose chromium, sharp edges) of the bogie
pivot pins and for any cracks and damage of
the pivot pin bushes of the main landing
gear, and as applicable, the central landing
gear, in accordance with the
Accomplishment Instructions of the
applicable service bulletin specified in
paragraph (g)(1), (g)(2), or (g)(3) of this AD.
Repeat the inspection thereafter at intervals
not to exceed 26 months. Accomplishment of
an overhaul of the landing gear does not
substitute the accomplishment of the
inspection as required by this paragraph.

(1) Airbus Mandatory Service Bulletin
A330-32-3240, Revision 02, including
Appendices 01 and 02, dated December 2,
2011 (for Model A330-200 series airplanes,
Model A330-200 Freighter series airplanes,
and Model A330-300 series airplanes).

(2) Airbus Mandatory Service Bulletin
A340-32-4281, Revision 01, including
Appendices 01 and 02, dated December 2,
2011 (for Model A340-200 series airplanes
and Model A340-300 series airplanes).

(3) Airbus Mandatory Service Bulletin
A340-32-5096, Revision 01, including
Appendices 01 and 02, dated December 2,
2011 (for Model A340-541 airplanes and
Model A340-642 airplanes).

(h) Corrective Action if any Pivot Pin Bush
is Found Cracked or Damaged

If, during any inspection required by
paragraph (g) of this AD, any pivot pin bush
is found cracked or damaged: Before further
flight, repair or replace the pivot pin bush

with a new or serviceable pivot pin bush, in
accordance with the Accomplishment
Instructions of the applicable service bulletin
specified paragraph (h)(1), (h)(2), or (h)(3) of
this AD.

(1) Airbus Mandatory Service Bulletin
A330-32-3240, Revision 02, including
Appendices 01 and 02, dated December 2,
2011 (for Model A330-200 series airplanes,
Model A330-200 Freighter series airplanes,
and Model A330-300 series airplanes).

(2) Airbus Mandatory Service Bulletin
A340-32—-4281, Revision 01, including
Appendices 01 and 02, dated December 2,
2011 (for Model A340-200 series airplanes
and Model A340-300 series airplanes).

(3) Airbus Mandatory Service Bulletin
A340-32-5096, Revision 01, including
Appendices 01 and 02, dated December 2,
2011 (for Model A340-541 airplanes and
Model A340-642 airplanes).

(i) Corrective Action if Any Bogie Pivot Pin
is Found With Degraded Chrome Plating

If, during any inspection required by
paragraph (g) of this AD, degraded chrome
plating on any bogie pivot pin is found:
Before further flight, do a non-destructive test
(magnetic particle inspection) of the affected
bogie pivot pin for corrosion and base metal
cracks, in accordance with the
Accomplishment Instructions of the
applicable service bulletin specified
paragraph (i)(1), (i)(2), or (i)(3) of this AD.

(1) Airbus Mandatory Service Bulletin
A330-32-3240, Revision 02, including
Appendices 01 and 02, dated December 2,
2011 (for Model A330-200 series airplanes,
Model A330-200 Freighter series airplanes,
and Model A330-300 series airplanes).

(2) Airbus Mandatory Service Bulletin
A340-32-4281, Revision 01, including
Appendices 01 and 02, dated December 2,
2011 (for Model A340-200 series airplanes
and Model A340-300 series airplanes).

(3) Airbus Mandatory Service Bulletin
A340-32-5096, Revision 01, including
Appendices 01 and 02, dated December 2,
2011 (for Model A340-541 airplanes and
Model A340-642 airplanes).

(j) Corrective Action if Any Bogie Pivot Pin
Is Found Corroded or the Base Metal Is
Found Cracked During the Non-Destructive
Test

If, during the non-destructive test
(magnetic particle inspection) specified in
paragraph (i) of this AD, the bogie pivot pin
is found corroded or the base metal is
cracked: Before further flight, repair or
replace the bogie pin with a new or
serviceable bogie pin, in accordance with the
Accomplishment Instructions of the
applicable service bulletin specified
paragraph (j)(1), (j)(2), or (j)(3) of this AD.

(1) Airbus Mandatory Service Bulletin
A330-32-3240, Revision 02, including
Appendices 01 and 02, dated December 2,
2011 (for Model A330-200 series airplanes,
Model A330-200 Freighter series airplanes,
and Model A330-300 series airplanes).

(2) Airbus Mandatory Service Bulletin
A340-32-4281, Revision 01, including
Appendices 01 and 02, dated December 2,
2011 (for Model A340-200 series airplanes
and Model A340-300 series airplanes).

(3) Airbus Mandatory Service Bulletin
A340-32-5096, Revision 01, including
Appendices 01 and 02, dated December 2,
2011 (for Model A340-541 airplanes and
Model A340-642 airplanes).

(k) No Terminating Action

Accomplishment of the corrective actions
required by paragraphs (h) and (j) does not
terminate the repetitive inspections in
paragraph (g) of this AD.

(1) Reporting Requirement

Submit a one-time report of the findings
(both positive and negative) of the
inspections required by paragraphs (g) and (i)
of this AD to Airbus, Customer Services
Directorate, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex France, ATTN: SDC32
Technical Data and Documentation Services;
fax (+33) 5 61 93 28 06; email
sb.reporting@airbus.com; at the applicable
time specified in paragraph (1)(1) or (1)(2) of
this AD. The report must include the
inspection results and description of any
discrepancies found.

(1) If the inspection was done on or after
the effective date of this AD: Submit the
report within 90 days after the inspection.

(2) If the inspection was done before the
effective date of this AD: Submit the report
within 90 days after the effective date of this
AD.

(m) Credit for Previous Actions

This paragraph provides credit for the
actions required by paragraphs (g) through (j)
of this AD, if those actions were performed
before the effective date of this AD using the
service information specified in paragraphs
(m)(1) through (m)(4) of this AD, which are
not incorporated by reference in this AD.

(1) Airbus Mandatory Service Bulletin
A330-32-3240, including Appendix 1, dated
December 8, 2010 (for Model A330-200
series airplanes, Model A330-200 Freighter
series airplanes, and Model A330-300 series
airplanes).

(2) Airbus Mandatory Service Bulletin
A330-32-3240, including Appendix 1,
Revision 01, dated May 4, 2011 (for Model
A330-200 series airplanes, Model A330-200
Freighter series airplanes, and Model A330—
300 series airplanes).

(3) Airbus Mandatory Service Bulletin
A340-32—4281, including Appendix 1, dated
December 8, 2010 (for Airbus Model A340-
200 series airplanes and Model A340-300
series airplanes).

(4) Airbus Mandatory Service Bulletin
A340-32-5096, including Appendix 1, dated
December 8, 2010 (for Model A340-541
airplanes and Model A340-642 airplanes).

(n) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
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Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; telephone (425) 227-1138; fax (425)
227-1149. Information may be emailed to: 9-
ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: A federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave. SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

(o) Related Information

(1) Refer to MCAI European Aviation
Safety Agency Airworthiness Directive 2012—
0053, dated March 30, 2012, and the service
information specified in paragraphs (0)(1)(i)
through (0)(1)(iii) of this AD, for related
information.

(i) Airbus Mandatory Service Bulletin
A330-32-3240, Revision 02, including
Appendices 01 and 02, dated December 2,
2011 (for Model A330-200 series airplanes,
Model A330-200 Freighter series airplanes,
and Model A330-300 series airplanes).

(ii) Airbus Mandatory Service Bulletin
A340-32-4281, Revision 01, including
Appendices 01 and 02, dated December 2,
2011 (for Model A340-200 series airplanes
and Model A340-300 series airplanes).

(iii) Airbus Mandatory Service Bulletin
A340-32-5096, Revision 01, including
Appendices 01 and 02, dated December 2,
2011 (for Model A340-541 airplanes and
Model A340-642 airplanes).

(2) For service information identified in
this AD, contact Airbus SAS—Airworthiness
Office—EAL, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France; telephone +33
561 93 36 96; fax +33 5 61 93 45 80; email
airworthiness.A330-A340@airbus.com;

Internet http://www.airbus.com. You may
review copies of the referenced service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

Issued in Renton, Washington, on August
31, 2012.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2012-22063 Filed 9-6—-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0945; Directorate
Identifier 2010-SW-110-AD]

RIN 2120-AA64

Airworthiness Directives; Sikorsky
Aircraft Corporation (Sikorsky) Model
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
Sikorsky Model S-70, S-70A, S-70C, S—
70C (M), and S-70C (M1) helicopters
with General Electric (GE) T700-GE—-
401C or T700-GE-701C engines
installed. This proposed AD is
prompted by a reevaluation of the
method for determining the life limit for
certain GE engine gas generator turbine
(GGT) rotor parts and the determination
that these life limits need to be based on
low cycle fatigue events instead of hours
time-in-service. The proposed actions
are intended to establish new fatigue life
limits for certain GGT rotor parts to
prevent fatigue failure of a GGT rotor
part, engine failure, and subsequent loss
of control of the helicopter.

DATES: We must receive comments on
this proposed AD by November 6, 2012.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Docket: Go to
http://www.regulations.gov. Follow the
online instructions for sending your
comments electronically.

e Fax:202—-493-2251.

¢ Mail: Send comments to the U.S.
Department of Transportation, Docket
Operations, M—-30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590-0001.

e Hand Delivery: Deliver to the
“Mail” address between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

Examining the AD Docket: You may
examine the AD docket on the Internet
at http://www.regulations.gov or in
person at the Docket Operations Office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this proposed
AD, the economic evaluation, any
comments received, and other
information. The street address for the
Docket Operations Office (telephone
800-647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

For service information identified in
this proposed AD, contact Sikorsky
Aircraft Corporation, Attn: Manager,
Commercial Technical Support,
mailstop s581a, 6900 Main Street,
Stratford, CT, telephone (800) 562—4409,
email address tsslibrary@sikorsky.com,
or at http://www.sikorsky.com. You may
review a copy of the referenced service
information at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137.

FOR FURTHER INFORMATION CONTACT:
Michael Davison, Flight Test Engineer,
New England Regional Office, FAA, 12
New England Executive Park,
Burlington, MA 01803; phone: (781)
238-7156; fax: (781) 238—7170; email:
michael.davison@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to participate in this
rulemaking by submitting written
comments, data, or views. We also
invite comments relating to the
economic, environmental, energy, or
federalism impacts that might result
from adopting the proposals in this
document. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit only one time.

We will file in the docket all
comments that we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning this proposed rulemaking.
Before acting on this proposal, we will
consider all comments we receive on or
before the closing date for comments.
We will consider comments filed after
the comment period has closed if it is
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possible to do so without incurring
expense or delay. We may change this
proposal in light of the comments we
receive.

Discussion

We propose to adopt a new AD for the
specified helicopters with GE part-
numbered T700—-GE—401C or specified
T700-GE-701C engines installed. This
proposed AD would require establishing
a new life limit for certain GGT rotor
parts based upon the accumulated low
cycle fatigue events of the GGT rotor
parts. This proposed AD is prompted by
the determination that the affected
engines could fail due to fatigue unless
the life limits of certain GE engine rotor
parts are changed from hours time-in-
service to low cycle fatigue events. The
GE T700-GE-701C engine is used in the
military’s UH-60 fleet. Analysis and
experience with this engine have caused
the military to reduce the life limit of
certain GGT rotor parts and to revise
their maintenance documentation to
reflect these revised life limits. The
Sikorsky Model S—70 helicopters are
similar to the military’s UH-60 fleet,
some of which have been certificated by
the FAA in the restricted category. The
GE T700-GE-701C engine has not been
type-certificated by the FAA for civil
use, except to the extent that it is a part
of a restricted category Model S-70
helicopter.

FAA’s Determination

We are proposing this AD because we
evaluated all known relevant
information and determined that an
unsafe condition exists and is likely to
exist or develop on other helicopters of
these same type designs.

Related Service Information

GE has issued GE T700 Turboshaft
Engine Service Bulletin (ESB) 72-0038,
dated October 1, 2008, for the T700-GE—
701C engine (ESB 72—0038) and GE
T700 Turboshaft ESB 72-0041, dated
August 21, 2009, for the T700-GE-401C
engine (ESB SB 72—-041). These ESBs
define a “full-cycle event” and a
“partial cycle event,” specify a method
of calculating the low cycle fatigue
(LCF) life limit using formulas and LCF
Limit Diagrams, and specify counting
LCF events to determine the remaining
fatigue life for specified GGT rotor parts.
Finally, the ESBs specify removing each
life-limited rotor part from service when
its newly-established LCF life limit is
reached.

Proposed AD Requirements

This proposed AD would require,
before further flight:

o Inserting the LCF limit diagrams
into the airworthiness limitation section
of the maintenance manual or
instructions for continued
airworthiness, shown in Figures 2
through 7 (pages 9 through 14) of ESB
72—0041 or Figures 2 through 4 (pages
10 through 12) of ESB 72-0038.

¢ Obtaining the actual LCF1 and
LCF2 count from the engine ‘‘history
recorder” (HR), and calculating the
LCF1 and LCF2 fatigue retirement life
for each GGT rotor part.

e Replacing each GGT rotor part that
has reached the new fatigue cycle life
limit with an airworthy rotor part.

¢ Calculating the life limit for the
GGT rotor part with the hours time-in-
service for the part as shown in Table
1 of ESB 72—-0041, for those helicopters
with the GE T700-GE—401C engine
where the number of low cycle fatigue
events cannot be determined manually
from the HR or by combining both
manual and HR counts.

e Before further flight, beginning or
continuing to count the full and partial
low fatigue cycle events and recording
on the component card or equivalent
record that count at the end of each day
for which the HR is inoperative.

Costs of Compliance

We estimate that this proposed AD
would affect 9 helicopters of U.S.
registry. We estimate that operators may
incur the following costs in order to
comply with this AD:

e A minimal amount for work hours
and labor costs because these parts are
replaced as part of the periodic
maintenance on the helicopter;

¢ A minimal amount of time to
calculate the new retirement life;

e $360,000 to replace the GGT rotor
parts per helicopter; and

e $3,240,000 to replace the GGT rotor
parts for the entire U.S. operator fleet.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority

because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed, I certify
this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska to the extent that it justifies
making a regulatory distinction; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new Airworthiness
Directive (AD):

Sikorsky Aircraft Corporation: Docket No.
FAA-2012-0945; Directorate Identifier
2010-SW-110-AD.

(a) Applicability

This AD applies to Model S-70, S-70A, S—
70C, S-70C (M), and S-70C (M1) helicopters
with General Electric (GE) T700-GE—401C or
T700-GE-701C part-numbered engines,
certificated in any category.
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(b) Unsafe Condition

This AD defines the unsafe condition as a
critical engine part remaining in service
beyond its fatigue life because the current life
limit is based on hours time-in-service (TIS)
instead of fatigue cycles. This condition
could result in fatigue failure of an engine
rotor part, engine failure, and subsequent loss
of control of the helicopter.

(c) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(d) Required Actions

(1) Before further flight, insert into the
airworthiness limitation section of the
maintenance manual or instructions for
continued airworthiness the low cycle fatigue
(LCF) limit diagrams shown in Figures 2
through 7 (pages 9 through 14) of GE T700
Turboshaft Engine Service Bulletin (ESB) No.
T700 S/B 72—0041, dated August 21, 2009,
for helicopters with the GE T700-GE—401C
engine, or Figures 2 through 4 (pages 10
through 12) of GE T700 Turboshaft ESB No.
T700 S/B 72—-0038, dated October 1, 2008, for
helicopters with the GE T700-GE-701C
engine. The diagonal line on each diagram
represents the new cycle life limit (a
combination of full low cycle fatigue events
(LCF1) and partial low cycle fatigue events
(LCF2) as those terms are defined in the
Accomplishment Instructions, paragraphs
3.A.(1) and 3.A.(2) of each ESB) for each gas
generator turbine (GGT) rotor part. A
combination of LCF1 and LCF2, which
results in a number below the diagonal line
of the applicable diagram for each engine,
indicates that the part has not reached its
fatigue life limit.

(2) Before further flight:

(i) Obtain the actual LCF1 and LCF2 count
from the engine “history recorder” (HR);

(ii) Calculate the LCF1 and LCF2 fatigue
retirement life for each GGT rotor part as
follows:

(A) Determine the actual LCF ratio by
dividing the total actual LCF2 cycle count
obtained from the HR by the total actual
LCF1 cycle count obtained from the HR. Add
to the actual counts from the HR any actual
additional fatigue cycle incurred during any
period in which the HR was inoperative.

(B) Determine the LCF1 retirement life by
dividing the maximum number of LCF2
events obtained from the applicable diagram
for each engine by the sum of the actual LCF
ratio obtained by following paragraph
(d)(2)(ii)(A) of this AD plus the quotient of
the maximum number of LCF2 events from
the applicable diagram for each engine
divided by the maximum number of LCF1
events from the applicable diagram for each
engine.

(C) Determine the LCF2 retirement life by
multiplying the actual LCF ratio obtained by
following paragraph (d)(2)(ii)(A) of this AD
times the LCF1 retirement life determined by
following paragraph (d)(2)(ii)(B) of this AD.

(iii) Replace each GGT rotor part that has
reached the new fatigue cycle life limit with
an airworthy rotor part.

(3) For helicopters with the GE T700-GE—
401C engine, if you cannot determine the

number of low cycle fatigue events manually
from the HR or by combining both manual
and HR counts, then the life limit for the
GGT rotor part is the hours TIS for the part

as shown in Table 1 of ESB No. T700 S/B 72—
0041, dated August 21, 2009.

(4) Before further flight, begin or continue
to count the full and partial low fatigue cycle
events and record on the component card or
equivalent record that count at the end of
each day for which the HR is inoperative.

(e) Special Flight Permit

Special flight permits will not be issued to
allow flight in excess of life limits.

(f) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Boston Aircraft
Certification Office, FAA, may approve
AMOCG:s for this AD. Send your proposal to:
Michael Davison, Flight Test Engineer, New
England Regional Office, FAA, 12 New
England Executive Park, Burlington, MA
01803; phone: (781) 238-7156; fax: (781)
238-7170; email: michael.davison@faa.gov.

(2) For operations conducted under 14 CFR
part 119 operating certificate or under 14
CFR part 91, subpart K, we suggest that you
notify your principal inspector, or lacking a
principal inspector, the manager of the local
flight standards district office or certificate
holding district office before operating any
aircraft complying with this AD through an
AMOC.

(g) Additional Information

For service information identified in this
AD, contact Sikorsky Aircraft Corporation,
Attn: Manager, Commercial Technical
Support, mailstop s581a, 6900 Main Street,
Stratford, CT, telephone (800) 562—4409,
email address tsslibrary@sikorsky.com, or at
http://www.sikorsky.com. You may review a
copy of the referenced service information at
the FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham Blvd.,
Room 663, Fort Worth, Texas 76137.

(h) Subject

Joint Aircraft Service Component (JASC)
Code: 7250: Turbine Section.

Issued in Fort Worth, Texas, on August 30,
2012.
Kim Smith,
Manager, Rotorcraft Directorate, Aircraft
Certification Service.
[FR Doc. 2012-22064 Filed 9-6—-12; 8:45 am]
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2011-0926; FRL-9725-2]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia;
Permits for Major Stationary Sources
and Major Modifications Locating in
Prevention of Significant Deterioration
Areas and Permits for Major Stationary
Sources Locating in Nonattainment
Areas or the Ozone Transport Region

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
State Implementation Plan (SIP)
revisions submitted by the Virginia
Department of Environmental Quality
(VADEQ). These revisions propose to
allow the terms and conditions of
various elements of the preconstruction
program in Virginia to be combined into
a single permit, establish limitations for
issuance of Plantwide Applicability
Limits (PALSs), and provide an
exemption to Virginia’s New Source
Review (NSR) Program for the use of
alternate fuels. This action is being
taken under the Clean Air Act (CAA).

DATES: Written comments must be
received on or before October 9, 2012.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03—-OAR-2011-0926 by one of the
following methods:

A. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. Email: cox.kathleen@epa.gov.

C. Mail: EPA-R03—OAR-2011-0926,
Kathleen Cox, Associate Director, Office
of Permits and Air Toxics, Mailcode
3AP10, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2011-
0926. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
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Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “anonymous access’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov, your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the Virginia submittal are
available at the VADEQ Office, 629 East
Main Street, Richmond, Virginia 23218.
FOR FURTHER INFORMATION CONTACT:
Gerallyn Duke, (215) 814-2084, or by
email at duke.gerallyn@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, whenever
“we,” “us,” or “our” is used, we mean
EPA. On September 27, 2010, VADEQ
submitted revisions to its SIP that
would allow terms and conditions from
multiple preconstruction permits issued
to a single stationary source to be
combined into a single permit. The SIP
revision also establishes state operating
permits for major sources as the
mechanism for issuing PAL permits. It
also provides an exemption in Virginia’s
Prevention of Significant Deterioration
(PSD) and nonattainment NSR programs
for the use of alternate fuels, and makes

certain minor administrative revisions
to the current SIP.

I. Background

Section 110(a)(2)(C) of the CAA
requires SIPs to have a a
preconstruction permit program for both
major and minor sources. More
specifically, SIPs must have the permit
programs required under subparts C and
D of title I (i.e., PSD and nonattainment
NSR) and the SIP must have a minor
preconstruction program that assures
that the national ambient air quality
standards (NAAQS) are achieved. The
current Virginia SIP implements these
requirements by issuing separate
permits under each program.
Consequently, a single project at a
stationary source may require multiple
permits depending on the type and
amount of pollutants to be emitted.
Virginia has found that maintaining
multiple permits for major stationary
sources has resulted in a significant
workload burden and causes confusion
as to where permit conditions reside,
leading to compliance issues.

The proposed SIP revisions will allow
preconstruction permits for major
stationary sources to be combined into
one permit with certain restrictions and
conditions. Permit terms and conditions
at major sources may be combined into
one permit at the request of the Virginia
State Air Pollution Control Board or by
the permittee. Actions to combine
permit terms and conditions must
include a statement referencing the
origin of the term or condition, its
effective date and whether it is state
and/or federally enforceable. All terms
and conditions of contributing permits
must be included in the combined
permit without change and the
combined permit will supercede the
contributing permit. Redundant terms
and conditions may be removed from
the combined permit but the regulatory
basis of the removed term or condition
must be included. The state may also
streamline permit conditions where two
or more terms or conditions apply to the
same unit and one is substantially more
stringent.

On December 31, 2002 (67 FR 80186),
EPA published final rule changes to 40
CFR parts 51 and 52 regarding the
CAA’s PSD and nonattainment NSR
programs that are collectively known as
NSR Reform. These changes included
provisions that would allow major
stationary sources to comply with a PAL
to avoid having a significant emissions
increase that triggers the requirements
of the major NSR program. EPA granted
limited approval of Virginia’s NSR
Reform regulations on October 22, 2008
(73 FR 62897). In the current version of

the Virginia SIP, PALs may be
implemented through a major NSR
permit, a minor NSR permit or a state
operating permit. This is consistent with
the federal rules at 40 CFR
51.165(f)(2)(ix) and 51.166(w)(2)(ix)
with respect to the definition of “PAL
permit.”” All three permitting
mechanisms in the Virginia SIP are
acceptable means for establishing a
PAL. The proposed SIP revision would
limit establishing PALs to state
operating permits. States have
discretion in choosing among the
enforceable mechanisms provided in the
definition of “PAL permit” and
Virginia’s selection of a state operating
permit is consistent with the options
provided in the federal rules.

In 2008, the Virginia General
Assembly amended Va. Code Sec.
10.1322.4 to allow exemptions for
alternative fuels and raw materials from
permit requirements. The proposed SIP
revision is intended to ensure that there
are no conflicts between the Virginia
Code and Federal regulations, including
the SIP. On March 24, 2011, the Director
of the Air Division at VADEQ issued Air
Guidance Memo No. APG-308 which
clarified that the exemption from
permitting for the use of alternative
fuels does not allow a source to bypass
NSR for major sources or any other
federal law or regulation. This
document is included in the docket for
this proposed rulemaking action.

II. Summary of SIP Revision

The amendments submitted by
VADEQ for approval into the SIP were
adopted by the State Air Pollution
Control Board on June 8, 2009 and
became effective on July 23, 2009. They
include revisions to the VADEQ
regulations at 9VAC5 Chapter 80,
Article 8 (Permits for Major Stationary
Sources and Major Modifications
Locating in Prevention of Significant
Deterioration Areas) and Article 9
(Permits for Major Stationary Sources
and Modifications Locating in
Nonattainment Areas or the Ozone
Transport Region). The following
regulations under Article 8 are revised:
Regulation 5—80-1615 (Definitions),
Regulation 5—80-1625 (General),
Regulation 5-80-1695 (Exemptions),
Regulation 5-80-1925 (Changes to
permits), Regulation 5-80-1935
(Administrative permit amendments),
Regulation 5-80-1945 (Minor permit
amendments), Regulation 5-80-1955
(Significant amendment procedures),
and Regulation 5-80-1965 (Reopening
for cause). Under Article 9, Regulation
5-80—2010 (Definitions), Regulation 5—
80-2020 (General), Regulation 5-80—
2140 (Exception), Regulation 5-80-2200
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(Changes to permits), Regulation 5-80—
2210 (Administrative permit
amendments), Regulation 5-80-2220
(Minor permit amendments), and
Regulation 5—80-2230 (Significant
amendment procedures) are amended.
Under Article 8, Regulation 5-80-1915
(Actions to combine permit terms and
conditions) is added and under Article
9, Regulation 5-80-2195 (also called
“Actions to combine permit terms and
conditions”) is added.

We are proposing approval of
Virginia’s SIP submission dated
September 27, 2010 that consists of the
following actions that pertain to
Virginia’s PSD and nonattainment NSR
Programs: (1) Adding provisions to
allow the terms and conditions of the
various elements of the NSR Program to
be combined into a single permit; (2)
limiting the issuance of PALs to the
state operating permit program; (3)
providing certain exemptions from
permitting for alternative fuels unless
required by federal law or regulation;
and (4) making minor administrative
amendments.

III. General Information Pertaining to
SIP Submittals From the
Commonwealth of Virginia

In 1995, Virginia adopted legislation
that provides, subject to certain
conditions, for an environmental
assessment (audit) “privilege” for
voluntary compliance evaluations
performed by a regulated entity. The
legislation further addresses the relative
burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
certain conditions, for a penalty waiver
for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the
violations. Virginia’s Voluntary
Environmental Assessment Privilege
Law, Va. Code Sec. 10.1-1198, provides
a privilege that protects from disclosure
documents and information about the
content of those documents that are the
product of a voluntary environmental
assessment. The Privilege Law does not
extend to documents or information: (1)
That are generated or developed before
the commencement of a voluntary
environmental assessment; (2) that are
prepared independently of the
assessment process; (3) that demonstrate
a clear, imminent and substantial
danger to the public health or

environment; or (4) that are required by
law.

On January 12, 1998, the
Commonwealth of Virginia Office of the
Attorney General provided a legal
opinion that states that the Privilege
law, Va. Code Sec. 10.1-1198, precludes
granting a privilege to documents and
information ‘“required by law,”
including documents and information
“required by law to maintain program
delegation, authorization or approval,”
since Virginia must “enforce Federally
authorized environmental programs in a
manner that is no less stringent than
their Federal counterparts. * * *” The
opinion concludes that “[r]egarding
§10.1-1198, therefore, documents or
other information needed for civil or
criminal enforcement under one of these
programs could not be privileged
because such documents and
information are essential to pursuing
enforcement in a manner required by
Federal law to maintain program
delegation, authorization or approval.”

Virginia’s Immunity law, Va. Code
Sec. 10.1-1199, provides that “[t]o the
extent consistent with requirements
imposed by Federal law,” any person
making a voluntary disclosure of
information to a state agency regarding
a violation of an environmental statute,
regulation, permit, or administrative
order is granted immunity from
administrative or civil penalty. The
Attorney General’s January 12, 1998
opinion states that the quoted language
renders this statute inapplicable to
enforcement of any Federally authorized
programs, since ‘“‘no immunity could be
afforded from administrative, civil, or
criminal penalties because granting
such immunity would not be consistent
with Federal law, which is one of the
criteria for immunity.”

Therefore, EPA has determined that
Virginia’s Privilege and Immunity
statutes will not preclude the
Commonwealth from enforcing its PSD
and NSR programs consistent with the
Federal requirements. In any event,
because EPA has also determined that a
state audit privilege and immunity law
can affect only state enforcement and
cannot have any impact on Federal
enforcement authorities, EPA may at
any time invoke its authority under the
CAA, including, for example, sections
113, 167, 205, 211 or 213, to enforce the
requirements or prohibitions of the state
plan, independently of any state
enforcement effort. In addition, citizen
enforcement under section 304 of the
CAA is likewise unaffected by this, or
any, state audit privilege or immunity
law.

IV. Proposed Action

Based upon EPA’s review of the
September 27, 2010 submittal, we find
the regulations are consistent with their
Federal counterparts. EPA is proposing
to approve the Virginia SIP revisions
which add provisions to allow the terms
and conditions of the various elements
of the PSD and nonattainment NSR
Programs to be combined into a single
permit; limit the issuance of PALs to the
state operating permit program; provide
exemptions from permitting for
alternative fuels; and make minor
administrative changes. EPA is
soliciting public comments on the
issues discussed in this document.
These comments will be considered
before taking final action.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely proposes to approve state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
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Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed rule related
to Virginia permits for major stationary
sources and major modifications
locating in PSD or Nonattainment Areas
or the Ozone Transport Region does not
have tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: August 23, 2012.
W.C. Early,
Acting Regional Administrator, Region III.
[FR Doc. 2012-22094 Filed 9-6—12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-0OAR-2012-0305; FRL-9724-9]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; Deferral for CO, Emissions
From Bioenergy and Other Biogenic
Sources Under the Prevention of
Significant Deterioration Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a State Implementation Plan (SIP)
revision submitted by the Maryland
Department of the Environmental (MDE)
on April 4, 2012. This revision proposes
to defer until July 21, 2014 the
application of the Prevention of
Significant Deterioration (PSD)
permitting requirements to biogenic
carbon dioxide (CO;) emissions from

bioenergy and other biogenic stationary
sources in the State of Maryland. This
action is being taken under the Clean
Air Act (CAA).

DATES: Written comments must be
received on or before October 9, 2012.
ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03-0OAR-2012-0305 by one of the
following methods:

A. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. Email: cox.kathleen@epa.gov.

C. Mail: EPA-R03-OAR-2012-0305,
Ms. Kathleen Cox, Associate Director,
Office of Permits and Air Toxics,
Mailcode 3AP10, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103.

D. Hand Delivery: At the previously-
listed EPA Region IIT address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2012—
0305. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “‘anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov, your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the

www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Maryland Department of
the Environment, 1800 Washington
Boulevard, Suite 705, Baltimore,
Maryland 21230.

FOR FURTHER INFORMATION CONTACT: Mr.
David Talley, (215) 814-2117, or by
email at talley.david@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, whenever
“we,” “us,” or “our” is used, we mean
EPA. On April 4, 2012, MDE submitted
arevision (#12-02) to its State
Implementation Plan (SIP) to maintain
consistency with Federal greenhouse
gas (GHG) permitting requirements
under the PSD program.

I. Background

A. The Tailoring Rule

On June 3, 2010 (effective August 2,
2010), EPA promulgated a final
rulemaking, the Tailoring Rule, for the
purpose of relieving overwhelming
permitting burdens from the regulation
of GHG’s that would, in the absence of
the rule, fall on permitting authorities
and sources (75 FR 31514). EPA
accomplished this by tailoring the
applicability criteria that determine
which GHG emission sources become
subject to the PSD program of the CAA.
In particular, EPA established in the
Tailoring Rule a phase-in approach for
PSD applicability and established the
first two steps of the phase-in for the
largest GHG-emitters.

For the first step of the Tailoring Rule,
which began on January 2, 2011, PSD
requirements apply to major stationary
source GHG emissions only if the
sources are subject to PSD anyway due
to their emissions of non-GHG
pollutants. Therefore, in the first step,
EPA did not require sources or
modifications to evaluate whether they
are subject to PSD requirements solely
on account of their GHG emissions.
Specifically, for PSD, Step 1 requires
that as of January 2, 2011, the applicable
requirements of PSD, most noticeably
the best available control technology
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(BACT) requirement as defined in CAA
section 169(3), apply to projects that
increase net GHG emissions by at least
75,000 tons per year (tpy) of CO»
equivalent (CO.e), but only if the project
also significantly increases emissions of
at least one non-GHG pollutant. COze is
a metric used to compare the emissions
from various greenhouse gases based
upon their global warming potential
(GWP). The COze for a gas is determined
by multiplying the mass of the gas by
the associated GWP. The applicable
GWP’s and guidance on how to
calculate a source’s GHG emissions in
tpy COe can be found in EPA’s
“Inventory of U.S. Greenhouse Gas
Emissions and Sinks,” which is updated
annually under existing commitment
under the United Nations Framework
Convention on Climate Change
(UNFCCQ).

The second step of the Tailoring Rule,
which began on July 1, 2011, phased in
additional large sources of GHG
emissions. New sources that emit, or
have the potential to emit (PTE), at least
100,000 tpy COze are subject to the PSD
requirements. In addition, sources that
emit or have the PTE at least 100,000
tpy CO.e and that undertake a
modification that increases net GHG
emissions by at least 75,000 tpy CO.e
are also be subject to PSD requirements.
For both steps, EPA noted that if sources
or modifications exceed these CO.e-
adjusted GHG triggers, they are not
covered by permitting requirements
unless their GHG emissions also exceed
the corresponding mass-based triggers
in tpy.

Maryland implements its PSD
program by incorporating 40 CFR 52.21
by reference, under COMAR
26.11.06.14B(1). This incorporation
references a date specific version of the
CFR and is updated periodically and
submitted to EPA for approval into the
SIP. In order to adopt the Tailoring
Rule, Maryland’s previous update
incorporated 40 CFR 52.21 “as
published in the 2009 edition, as
amended by the ‘Prevention of
Significant Deterioration and Title V
Greenhouse Gas Tailoring Rule’ (75 FR
31514).” EPA approved this revision
into the Maryland SIP on August 2,
2012 (77 FR 45949).

B. EPA’s Biomass Deferral Rule

On July 20, 2011, EPA promulgated
the final “Deferral for CO, Emissions
from Bioenergy and other Biogenic
Sources Under the Prevention of
Significant Deterioration (PSD) and Title
V Programs” (Biomass Deferral).
Following is a brief discussion of the
deferral. For a full discussion of EPA’s

rationale for the rule, see the notice of
final rulemaking at 76 FR 43490.

The biomass deferral delays until July
21, 2014 the consideration of CO,
emissions from bioenergy and other
biogenic sources (hereinafter referred to
as ‘“‘biogenic CO, emissions”’) when
determining whether a stationary source
meets the PSD and Title V applicability
thresholds, including those for the
application of BACT 1. Stationary
sources that combust biomass (or
otherwise emit biogenic CO, emissions)
and construct or modify during the
deferral period will avoid the
application of PSD to the biogenic CO,
emissions resulting from those actions.
The deferral applies only to biogenic
CO; emissions and does not affect non-
GHG pollutants or other GHG’s (e.g.,
methane (CH,4) and nitrous oxide (N,O))
emitted from the combustion of biomass
fuel. Also, the deferral only pertains to
biogenic CO, emissions in the PSD and
Title V programs and does not pertain
to any other EPA programs such as the
GHG Reporting Program.

Biogenic CO, emissions are defined as
emissions of CO; from a stationary
source directly resulting from the
combustion or decomposition of
biologically-based materials other than
fossil fuels and mineral sources of
carbon. Examples of “biogenic CO,
emissions” include, but are not limited
to:

e CO, generated from the biological
decomposition of waste in landfills,
wastewater treatment or manure
management processes;

e CO; from the combustion of biogas
collected from biological decomposition
of waste in landfills, wastewater
treatment or manure management
processes;

e CO, from fermentation during
ethanol production or other industrial
fermentation processes;

e CO; from combustion of the
biological fraction of municipal solid
waste or biosolids;

e CO, from combustion of the
biological fraction of tire-derived fuel;
and

e CO, derived from combustion of
biological material, including all types
of wood and wood waste, forest residue,
and agricultural material.

EPA recognizes that use of certain
types of biomass can be part of the
national strategy to reduce dependence
on fossil fuels. Efforts are underway at
the Federal, state and regional level to
foster the expansion of renewable

1 As with the Tailoring Rule, the Biomass Deferral
addresses both PSD and Title V requirements.
However, EPA is only taking action on Maryland’s
PSD program as part of this action.

resources and promote bioenergy
projects when they are a way to address
climate change, increase domestic
alternative energy production, enhance
forest management and create related
employment opportunities. We believe
part of fostering this development is to
ensure that those feedstocks with
negligible net atmospheric impact not
be subject to unnecessary regulation. At
the same time, it is important that EPA
have time to conduct its detailed
examination of the science and
technical issues related to accounting
for biogenic CO, emissions and
therefore have finalized this deferral.
The deferral is intended to be a
temporary measure, in effect for no
more than three years, to allow the
Agency time to complete its work and
determine what, if any, treatment of
biogenic CO- emissions should be in the
PSD and Title V programs. The biomass
deferral rule is not EPA’s final
determination on the treatment of
biogenic CO- emissions in those
programs. The Agency plans to
complete its science and technical
review and any follow-on rulemakings
within the three-year deferral period
and further believes that three years is
ample time to complete these tasks. It is
possible that the subsequent
rulemaking, depending on the nature of
EPA’s determinations, would supersede
the biomass deferral rulemaking and
become effective in fewer than three
years. In that event, Maryland may
revise its SIP accordingly.

For stationary sources co-firing fossil
fuel and biologically-based fuel, and/or
combusting mixed fuels (e.g., tire
derived fuels, municipal solid waste
(MSW)), the biogenic CO, emissions
from that combustion are included in
the biomass deferral. However, the fossil
CO; emissions are not. Emissions of CO,
from processing of mineral feedstocks
(e.g., calcium carbonate) are also not
included in the deferral. Various
methods are available to calculate both
the biogenic and fossil portions of CO»
emissions, including those methods
contained in the GHG Reporting
Program (40 CFR Part 98). Consistent
with the other pollutants in PSD and
Title V, there are no requirements to use
a particular method in determining
biogenic and fossil CO, emissions.

EPA’s final biomass deferral rule is an
interim deferral for biogenic CO»
emissions only and does not relieve
sources of the obligation to meet the
PSD and Title V permitting
requirements for other pollutant
emissions that are otherwise applicable
to the source during the deferral period
or that may be applicable to the source
at a future date pending the results of
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EPA’s study and subsequent rulemaking
action. This means, for example, that if
the deferral is applicable to biogenic
CO- emissions from a particular source
during the three-year effective period
and the study and future rulemaking do
not provide for a permanent exemption
from PSD and Title V permitting
requirements for the biogenic CO,
emissions from a source with particular
characteristics, then the deferral would
end for that type of source and its
biogenic CO; emissions would have to
be appropriately considered in any
applicability determinations that the
source may need to conduct for future
stationary source permitting purposes,
consistent with that subsequent
rulemaking and the Final Tailoring Rule
(e.g., a major source determination for
Title V purposes or a major modification
determination for PSD purposes). EPA
also wishes to clarify that we do not
require that a PSD permit issued during
the deferral period be amended or that
any PSD requirements in a PSD permit
existing at the time the deferral took
effect, such as BACT limitations, be
revised or removed from an effective
PSD permit for any reason related to the
deferral or when the deferral period
expires.

Section 52.21(w) of 40 CFR requires
that any PSD permit shall remain in
effect, unless and until it expires or it
is rescinded, under the limited
conditions specified in that provision.
Thus, a PSD permit that is issued to a
source while the deferral was effective
need not be reopened or amended if the
source is no longer eligible to exclude
its biogenic CO, emissions from PSD
applicability after the deferral expires.
However, if such a source undertakes a
modification that could potentially
require a PSD permit and the source is
not eligible to continue excluding its
biogenic CO, emissions after the
deferral expires, the source will need to
consider its biogenic CO, emissions in
assessing whether it needs a PSD permit
to authorize the modification.

Any future actions to modify, shorten,
or make permanent the deferral for
biogenic sources are beyond the scope
of the biomass deferral action and this
proposed approval of the deferral into
the Maryland SIP, and will be addressed
through subsequent rulemaking. The
results of EPA’s review of the science
related to net atmospheric impacts of
biogenic CO, and the framework to
properly account for such emissions in
Title V and PSD permitting programs
based on the study are prospective and
unknown. Thus, we are unable to
predict which biogenic CO> sources, if
any, currently subject to the deferral as
incorporated into the Maryland SIP

would be subject to any permanent
exemptions or which currently deferred
sources would be potentially required to
account for their emissions in the future
rulemaking EPA has committed to
undertake for such purposes in three or
fewer years. Only in that rulemaking
can EPA address the question of
extending the deferral or putting in
place requirements that would have the
equivalent effect on sources covered by
the biomass deferral. Once that
rulemaking has occurred, Maryland may
address related revisions to its SIP.

II. Summary of SIP Revision

Similar to our approach with the
Tailoring Rule, EPA incorporated the
biomass deferral into the regulations
governing state programs and into the
Federal PSD program by amending the
definition of “subject to regulation”
under 40 CFR sections 51.166 and 52.21
respectively. As discussed above,
Maryland implements its PSD program
by incorporating section 52.21 by
reference. This incorporation references
a date specific version of the CFR and
is updated periodically and submitted
to EPA for approval into the SIP. In
order to adopt the Biomass Deferral,
Maryland has revised COMAR
26.11.06.14B(1) to incorporate the 2009
version of 40 CFR 52.21 “‘as amended
by’ the Tailoring Rule and the Biomass
Deferral. Additionally, the definitions of
“PSD source” and greenhouse gas” at
COMAR 26.11.01.01 and 26.11.02.01
respectively have been revised to
incorporate the Biomass Deferral.

III. Proposed Action

EPA’s review of this material
indicates that it is consistent with
Federal regulations. EPA is proposing to
approve the Maryland SIP revision
incorporating the Biomass Deferral,
which was submitted on April 4, 2012.
EPA is soliciting public comments on
this proposed approval of Maryland’s
SIP revision request. These comments
will be considered before taking final
action.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely proposes to approve state law as
meeting Federal requirements and does
not impose additional requirements

beyond those imposed by state law. For
that reason, this proposed action:

e Isnot a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed rule
relating to the Biomass Deferral and
GHG permitting under Maryland’s PSD
program does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), because the SIP is not approved
to apply in Indian country located in the
state, and EPA notes that it will not
impose substantial direct costs on tribal
governments or preempt tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
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Dated: August 23, 2012.
W.C. Early,
Acting Regional Administrator, Region III.
[FR Doc. 2012-22098 Filed 9-6-12; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

46 CFR Part 10
[Docket No. USCG—-2012-0734]

Medical Waivers for Merchant Mariner
Credential Applicants With Anti-
Tachycardia Devices or Implantable
Cardioverter Defibrillators

AGENCY: Coast Guard, DHS.

ACTION: Notice of proposed policy
change and request for comments.

SUMMARY: The Coast Guard is seeking
public comment regarding criteria for
granting medical waivers to mariners
who have anti-tachycardia devices or
implantable cardioverter defibrillators
(ICDs). Current Coast Guard guidance
found in Navigation and Vessel
Inspection Circular 04—08, Medical and
Physical Evaluation Guidelines for
Merchant Mariner Credentials (NVIC
04-08), states that anti-tachycardia
devices or ICDs are generally not
waiverable. The Coast Guard is
considering changing that policy. Prior
to issuing a policy change on whether
to grant waivers for anti-tachycardia
devices or ICDs and the criteria for such
waivers, the Coast Guard will accept
comments from the public on whether
the proposed criteria would adequately
address safety concerns regarding
merchant mariners with ICDs.

DATES: Comments and related material
must either be submitted to our online
docket via http://www.regulations.gov
on or before October 9, 2012 or reach
the Docket Management Facility by that
date.

ADDRESSES: You may submit comments
identified by docket number USCG—
2011-0734 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and 5
p.m., Monday through Friday, except

Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this notice,
call or email Lieutenant Ashley Holm,
Mariner Credentialing Program Policy
Division (CG—-CVC-4), U.S. Coast Guard,
telephone 202-372-1128, email
MMCPolicy@uscg.mil. If you have
questions on viewing material in the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202-366-9826.

SUPPLEMENTARY INFORMATION:

Public Participation

You may submit comments and
related material regarding whether this
proposed policy change should be
incorporated into a final policy on
issuing medical waivers to mariners
with ICDs. All comments received will
be posted, without change, to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting comments: If you submit a
comment, please include the docket
number for this notice (USCG—2012—
0734) and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online or by fax, mail or hand
delivery, but please use only one of
these means. We recommend that you
include your name and a mailing
address, an email address, or a
telephone number in the body of your
document so that we can contact you if
we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov and insert
“USCG-2012-0734" in the “Search”
box. Click “Search,” find this notice in
the list of Results, and then click on the
corresponding “Comment Now” box. If
you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 8% by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period.

Viewing the comments: To view
comments, as well as documents
mentioned in this notice as being
available in the docket, go to http://

www.regulations.gov and insert “USCG—
2012-0734” in the “Search” box. Click
“Search” and use the filters on the left
side of the page to highlight “Public
Submissions” or other document types.
If you do not have access to the Internet,
you may view the docket online by
visiting the Docket Management Facility
in Room W12-140 on the ground floor
of the Department of Transportation
West Building, 1200 New Jersey Avenue
SE., Washington, DC 20590, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. We
have an agreement with the Department
of Transportation to use the Docket
Management Facility.

Privacy Act: Anyone can search the
electronic form of comments received
into any of our dockets by the name of
the individual submitting the comment
(or signing the comment, if submitted
on behalf of an association, business,
labor union, etc.). You may review a
Privacy Act system of records notice
regarding our public dockets in the
January 17, 2008 issue of the Federal
Register (73 FR 3316).

Background and Purpose

Coast Guard regulations in 46 CFR
10.215 contain the medical standards
that merchant mariners must meet prior
to being issued a merchant mariner
credential (MMC). In cases where the
mariner does not meet the medical
standards in 46 CFR 10.215, the Coast
Guard may issue a waiver when
extenuating circumstances exist that
warrant special consideration. See 46
CFR 10.215(g).

In NVIC 04-08, the Coast Guard states
that anti-tachycardia devices and ICDs
are generally not waiverable. Since the
issuance of NVIC 04-08 on September
15, 2008, a number of mariners have
sought and received waivers for anti-
tachycardia devices or ICDs in
accordance with 46 CFR 10.215(g).
However, because NVIC 04—-08 does not
identify waiver criteria associated with
anti-tachycardia devices or ICDs, it has
been difficult for Coast Guard personnel
to consistently evaluate merchant
mariners with anti-tachycardia devices
or ICDs and assess whether an
applicant’s medical condition warrants
granting a medical waiver under 46 CFR
10.215(g). Accordingly, the Coast Guard
is considering whether to change its
policy regarding waivers for anti-
tachycardia devices or ICDs, and under
what criteria a mariner may be eligible
for waiver consideration.

The Coast Guard intends to consider
public input as well as the
recommendations of the Merchant
Mariner Medical Advisory Committee,
established under the authority of 46
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U.S.C. 7115, prior to establishing a final
policy on whether waivers should be
granted for anti-tachycardia devices or
ICDs, and if so, under what
circumstances. Because of the
complexity of the issues involved, the
Coast Guard intends to thoroughly
analyze the issues prior to issuing the
final policy.

The Coast Guard specifically requests
public comment on the likelihood of an
ICD inappropriately firing and whether
that shock could potentially
incapacitate a merchant mariner.
Additionally, the Coast Guard seeks
public comment on whether the criteria
listed below are appropriate and
sufficient to evaluate whether a mariner
should be eligible for consideration for
a medical waiver under 46 CFR
10.215(g).

Below is a series of 12 questions we
are considering as the criteria for
granting a medical waiver. A review of
the mariner’s record should lead the
Coast Guard to answer “no”” for each
question in order for the mariner to be
eligible for waiver consideration. We
request public comment regarding
whether the 12 questions below
represent an appropriate and sufficient
list of the criteria a mariner should be
required to meet in order to be eligible
for waiver consideration, or whether we
should eliminate or modify any of the
questions, or add other questions to the
list.

(1) Does the mariner have a diagnosis
of a cardiac channelopathy affecting the
electrical conduction of the heart
(including Brugada syndrome, Long QT
syndrome, etc.)?

(2) Does the mariner have a prior
history of ventricular fibrillation or
episodes of sustained ventricular
tachycardia and, if so, did the
arrhythmia episode occur greater than
three years ago?

(3) Was the ICD or anti-tachycardia
device implanted more than three years
ago?

(4) Has the ICD fired or has the
mariner required anti-tachycardia
pacing within the last three years?

(5) Does the mariner’s condition
present any confounding risk factors for
inappropriate shock such as
uncontrolled atrial fibrillation?

(6) Is the mariner’s ejection fraction
greater than 40% with a steady or
improving trend?

(7) Does the mariner have a history of
any symptomatic or clinically
significant heart failure in the past two

ears?

(8) Does the mariner’s record contain
any evidence of significant reversible
ischemia on myocardial perfusion
imaging exercise stress testing?

(9) Has the mariner’s exercise capacity
been assessed to be greater than or equal
to 10 metabolic equivalents (METs)?

(10) Did the mariner provide a written
opinion of the treating cardiologist or
electrophysiologist that supports a
determination that the mariner is at low
risk for future arrhythmia, adverse
cardiac event or sudden incapacitation
based upon objective testing and
standard evaluation tools?

(11) Does the mariner have any other
medical conditions which may alone, or
in combination with an ICD or anti-
tachycardia device, affect the mariner’s
fitness?

(12) Is the mariner applying for an
original credential, raise-in-grade, or
renewal of an existing credential?

Authority: We issue this request for public
comments under the authority of 5 U.S.C.
552(a).

Dated: August 13, 2012.

P.F. Thomas,

Captain, U.S. Coast Guard, Director of
Inspections and Compliance.

[FR Doc. 2012-22006 Filed 9-6—-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 578
[Docket No. NHTSA-2012-0131; Notice 1]
RIN 2127-AL16

Civil Penalties

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Notice of Proposed Rulemaking.

SUMMARY: This document proposes to
increase the maximum civil penalty
amounts for violations of motor vehicle
safety requirements for the National
Traffic and Motor Vehicle Safety Act, as
amended, and violations of bumper
standards and consumer information
provisions. Specifically, this proposes
increases in maximum civil penalty
amounts for single violations of motor
vehicle safety requirements, a series of
related violations of school bus and
equipment safety requirements, a series
of related violations of bumper
standards, and a series of related
violations of consumer information
regarding crashworthiness and damage
susceptibility requirements. This action
would be taken pursuant to the Federal
Civil Monetary Penalty Inflation
Adjustment Act of 1990, as amended by
the Debt Collection Improvement Act of

1996, which requires us to review and,
as warranted, adjust penalties based on
inflation at least every four years.
DATES: Comments on the proposal are
due October 9, 2012.

Proposed effective date: 30 days after
date of publication of the final rule in
the Federal Register.

ADDRESSES: You may submit comments
to the docket number identified in the
heading of this document by any of the
following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

e Mail: Docket Management Facility:
U.S. Department of Transportation, 1200
New Jersey Avenue SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001

e Hand Delivery or Courier: 1200
New Jersey Avenue SE., West Building
Ground Floor, Room W12-140, between
9 a.m. and 5 p.m. ET, Monday through
Friday, except Federal holidays.

e Fax:202—493-2251.

Regardless of how you submit your
comments, please note the docket
number of this document.

Instructions: For detailed instructions
on submitting comments and additional
information on the rulemaking process,
see the Public Participation heading of
the SUPPLEMENTARY INFORMATION section
of this document. Note that all
comments received will be posted
without change to http://
www.regulations.gov, including any
personal information provided. Please
see the “Privacy Act” heading below.

Privacy Act: Please see the Privacy
Act heading under Rulemaking
Analyses.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov or the street
address listed above. Follow the online
instructions for accessing the dockets.
FOR FURTHER INFORMATION CONTACT:
Matthew Weisman, Office of Chief
Counsel, NHTSA, telephone (202) 366—
5834, facsimile (202) 366—-3820, 1200
New Jersey Ave, SE., Washington, DC
20590.

SUPPLEMENTARY INFORMATION:

Background

In order to preserve the remedial
impact of civil penalties and to foster
compliance with the law, the Federal
Civil Monetary Penalty Inflation
Adjustment Act of 1990 (28 U.S.C. 2461
Notes, Pub. L. 101-410), as amended by
the Debt Collection Improvement Act of
1996 (Pub. L. 104—134) (referred to
collectively as the “Adjustment Act” or,
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in context, the “Act”), requires us and
other Federal agencies to adjust civil
penalties for inflation. Under the
Adjustment Act, following an initial
adjustment that was capped by the Act,
these agencies must make further
adjustments, as warranted, to the
amounts of penalties in statutes they
administer at least once every four
years.

NHTSA’s initial adjustment of civil
penalties under the Adjustment Act was
published on February 4, 1997. 62 FR
5167. At that time, we codified the
penalties under statutes administered by
NHTSA, as adjusted, in 49 CFR part
578, Civil Penalties. Thereafter, we
adjusted certain penalties based on the
Adjustment Act and codified others
based on other laws including the
Transportation Recall Enhancement,
Accountability, and Documentation Act.

On May 16, 2006, NHTSA last
adjusted the maximum civil penalty for
a single violation of the Motor Vehicle
Safety Act, sections 30112, 30115,
30117 through 30122, 30123, 30125(c),
30127, or 30141 through 30147 of Title
49 of the United States Code or a
regulation thereunder, as specified in 49
CFR 578.6(a)(1) from $5,000 to $6,000.
71 FR 28279. At the same time, the
agency adjusted the maximum civil
penalty for a single violation of the
Motor Vehicle Safety Act, section 30166
of Title 49 of the United States Code or
a regulation thereunder, to $6,000.

On February 10, 2010, NHTSA last
adjusted the maximum civil penalty for
a related series of violations of the
Motor Vehicle Safety Act as amended
involving school buses and school bus
equipment, section 30112(a)(1) as it
involves school buses and school bus
equipment and section 30112(a)(2) of
Title 49 of the United States Code, as
specified in 49 CFR 578.6(a)(2) from
$15,000,000 to $16,650,000. 75 FR 5246.

Also on February 10, 2010, NHTSA
last adjusted the maximum civil penalty
for a related series of violations of
bumper standards, section 32506 of
Title 49 of the United States Code, as
specified in 49 CFR 578.6(c)(2) from
$1,025,000 to $1,175,000. 75 FR 5246. In
addition, on February 10, 2010, NHTSA
last adjusted the maximum civil penalty
for a related series of violations of
consumer information requirements
regarding crashworthiness and damage
susceptibility, section 32308 of Title 49
of the United States Code, as specified
in 49 CFR 578.6(d)(1) from $500,000 to
$575,000. 75 FR 5246.

We have reviewed the civil penalty
amounts in 49 CFR part 578 and
propose in this notice to adjust certain
penalties under the Adjustment Act.

Method of Calculation—Proposed
Adjustments

Under the Adjustment Act, we
determine the inflation adjustment for
each applicable civil penalty by
increasing the maximum civil penalty
amount per violation by a cost-of-living
adjustment, and then applying a
rounding factor. Section 5(b) of the
Adjustment Act defines the “cost-of-
living”” adjustment as:

The percentage (if any) for each civil
monetary penalty by which—

(1) The Consumer Price Index for the
month of June of the calendar year
preceding the adjustment exceeds

(2) The Consumer Price Index for the
month of June of the calendar year in
which the amount of such civil
monetary penalty was last set or
adjusted pursuant to law.

Since the proposed adjustment is
intended to be effective before
December 31, 2012, the “Consumer
Price Index [CPI] for the month of June
of the calendar year preceding the
adjustment” would be the CPI for June
2011. This figure, based on the
Adjustment Act’s requirement of using
the CPI “for all-urban consumers
published by the Department of Labor”
is 676.162.1 The penalty amounts that
NHTSA proposes to adjust based on the
Adjustment Act’s requirements were
last set in 2006 for a single violation of
the Motor Vehicle Safety Act, and in
2010 for a series of related violations of
school bus safety requirements, a series
of related violations of bumper
standards, and a series of related
violations of consumer information
requirements regarding crashworthiness
and damage susceptibility. The CPI
figure for June of 2006 is 607.8 and June
of 2010 is 652.926

Accordingly, the factors that we are
using in calculating the proposed
increases are 1.11 (676.162/607.8) for a
single Motor Vehicle Safety Act
violation and 1.04 (676.162/652.926) for
a related series of Motor Vehicle Safety
Act violations pertaining to school
buses or school bus equipment, as well
as for a series of related violations of
bumper standards, and a series of
related violations of consumer
information requirements. Using these
inflation factors, calculated increases
under these adjustments are then
subject to a specific rounding formula
set forth in Section 5(a) of the

1Individuals interested in deriving the CPI
figures used by the agency may visit the Department
of Labor’s Consumer Price Index Home Page at
http://www.bls.gov/cpi/home.htm. Scroll down to
“CPI Databases’’, ““All Urban Consumers (Current
Series)”, and click on “Top Picks”. Next, select the
“U.S. ALL ITEMS 1967=100—CUURO0000AA0” box,
and click on the “Retrieve Data” button.

Adjustment Act. 28 U.S.C. 2461, Notes.
Under that formula:

Any increase shall be rounded to the
nearest:

(1) Multiple of $10 in the case of
penalties less than or equal to $100;

(2) Multiple of $100 in the case of
penalties greater than $100 but less than
or equal to $1,000;

(3) Multiple of $1,000 in the case of
penalties greater than $1,000 but less
than or equal to $10,000;

(4) Multiple of $5,000 in the case of
penalties greater than $10,000 but less
than or equal to $100,000;

(5) Multiple of $10,000 in the case of
penalties greater than $100,000 but less
than or equal to $200,000; and

(6) Multiple of $25,000 in the case of
penalties greater than $200,000.

Proposed Change to Maximum
Penalties Under the Motor Vehicle
Safety Act, 49 U.S.C. Chapter 301

Proposed Changes to 49 CFR
578.6(a)(1), (a)(3)

The maximum civil penalty for a
violation of any of sections 30112,
30115, 30117 through 30122, 30123(a),
30125(c), 30127, or 30141 through
30147 of Title 49 of the United States
Code or a regulation prescribed under
any of those sections is $6,000, as
specified in 49 CFR 578.6(a)(1). The
underlying statutory civil penalty
provision is 49 U.S.C. 30165(a)(1).
Applying the appropriate inflation
factor (1.11) to the Adjustment Act
calculation raises the $6,000 figure to
$6,679, an increase of $679. Under the
rounding formula, any increase in a
penalty’s amount shall be rounded to
the nearest multiple of $1,000. In this
case, the increase would be $1,000.
Accordingly, NHTSA proposes that
Section 578.6(a)(1) be amended to
increase the maximum civil penalty
from $6,000 to $7,000 for each violation.

The maximum civil penalty for a
violation of section 30166 of Title 49 of
the United States Code or a regulation
prescribed under that section is $6,000,
as specified in 49 CFR 578.6(a)(3). The
underlying statutory civil penalty
provision is 49 U.S.C. 30165(a)(3).
Applying the appropriate inflation
factor (1.11) to the Adjustment Act
calculation raises the $6,000 figure to
$6,679, an increase of $679. Under the
rounding formula, any increase in a
penalty’s amount shall be rounded to
the nearest multiple of $1,000. In this
case, the increase would be $1,000.
Accordingly, NHTSA proposes that
Section 578.6(a)(3) be amended to
increase the maximum civil penalty
from $6,000 to $7,000 per violation per
day.
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Proposed Change to 49 CFR 578.6(a)(2)

The maximum civil penalty for a
series of related violations of section
30112(a)(1) of Title 49 of the United
States Code involving school buses or
school bus equipment, or of the
prohibition on school system purchases
and leases of 15 passenger vans as
specified in 30112(a)(2) of Title 49 of
the United States Code is $16,650,000,
as codified in 49 CFR 578.6(a)(2). The
underlying statutory civil penalty
provision is 49 U.S.C. 30165(a)(2).
Applying the appropriate inflation
factor (1.04) to the Adjustment Act
calculation raises the $16,650,000 figure
to $17,242,531, an increase of $592,531.
Applying the rounding rules, which
instruct that increases be rounded to the
closest $25,000, produces an increase of
$600,000. Accordingly, NHTSA
proposes that the maximum penalty
under Section 578.6(a)(2) be increased
to $17,250,000.

Proposed Change to Maximum Penalty
Under 49 U.S.C. 32506(a) (49 CFR
578.6(c))

The maximum civil penalty for a
series of related violations of bumper
prohibitions, section 32506(a) of Title
49 of the United States Code, is
$1,175,000 as specified in 49 CFR
578.6(c).

The underlying statutory civil penalty
provision is 49 U.S.C. 32507. Applying
the appropriate inflation factor (1.04) to
the Adjustment Act calculation raises
the $1,175,000 figure to $1,216,815, an
increase of $41,815. Applying the
rounding rules, which instruct that
increases be rounded to the closest
$25,000, produces an increase of
$50,000. Accordingly, NHTSA proposes
that the maximum penalty under
Section 578.6(c)(2) be increased to
$1,225,000.

Proposed Change to Maximum Penalty
Under the Consumer Information
Provisions (49 CFR 578.6(d)(1))

The maximum civil penalty for a
series of related violations of consumer
information provisions regarding
crashworthiness and damage
susceptibility, section 32308(a) of Title
49 of the United States Code, is
$575,000 as specified in 49 CFR
578.6(d)(1). Applying the appropriate
inflation factor (1.04) to the Adjustment
Act calculation raises the $575,000
figure to $595,462, an increase of
$20,462. Applying the rounding rules,
which instruct that increases be
rounded to the closest $25,000,
produces an increase of $25,000.
Accordingly, NHTSA proposes that the

maximum penalty under Section
578.6(a)(d)(1) be increased to $600,000.

Codification of Penalty in the Medium
and Heavy Duty Vehicle Fuel Efficiency
Program

The Agency’s regulations provide that
the maximum penalty is $37,500 per
vehicle or engine. 49 CFR 535.9(b)(3).
Consistent with the approach of
codifying the penalties under statutes
administered by NHTSA in Part 578,
NHTSA will codify this amount in a
new subsection (i) of 49 CFR 578.6.

Effective Date

The amendments would be effective
30 days after publication of the final
rule in the Federal Register. The
adjusted penalties would apply to
violations occurring on and after the
effective date.

Request for Comments

How do I prepare and submit
comments?

Your comments must be written and
in English. To ensure that your
comments are correctly filed in the
Docket, please include the docket
number of this document in your
comments.

Your comments must not be more
than 15 pages long (49 CFR 553.21).
NHTSA established this limit to
encourage you to write your primary
comments in a concise fashion.
However, you may attach necessary
additional documents to your
comments. There is no limit on the
length of the attachments.

Please submit your comments to the
docket electronically by logging onto
http://www.regulations.gov or by the
means given in the ADDRESSES section at
the beginning of this document.

How do I submit confidential business
information?

If you wish to submit any information
under a claim of confidentiality, you
should submit the following to the Chief
Counsel (NCC-110) at the address given
at the beginning of this document under
the heading FOR FURTHER INFORMATION
CONTACT: (1) A complete copy of the
submission; (2) a redacted copy of the
submission with the confidential
information removed; and (3) either a
second complete copy or those portions
of the submission containing the
material for which confidential
treatment is claimed and any additional
information that you deem important to
the Chief Counsel’s consideration of
your confidentiality claim. A request for
confidential treatment that complies
with 49 CFR part 512 must accompany
the complete submission provided to

the Chief Counsel. For further
information, submitters who plan to
request confidential treatment for any
portion of their submissions are advised
to review 49 CFR part 512, particularly
those sections relating to document
submission requirements. Failure to
adhere to the requirements of Part 512
may result in the release of confidential
information to the public docket. In
addition, you should submit two copies
from which you have deleted the
claimed confidential business
information, to Docket Management at
the address given at the beginning of
this document under ADDRESSES.

Will the agency consider late
comments?

We will consider all comments that
Docket Management receives before the
close of business on the comment
closing date indicated at the beginning
of this notice under DATES. In
accordance with our policies, to the
extent possible, we will also consider
comments that Docket Management
receives after the specified comment
closing date. If Docket Management
receives a comment too late for us to
consider in developing the proposed
rule, we will consider that comment as
an informal suggestion for future
rulemaking action.

How can I read the comments submitted
by other people?

You may read the comments received
by Docket Management at the address
and times given near the beginning of
this document under ADDRESSES.

You may also see the comments on
the Internet. To read the comments on
the Internet, take the following steps:

(1) Go to the Docket Management
System (DMS) Web page of the
Department of Transportation (http://
dms.dot.gov/).

(2) On that page, click on ‘“‘search.”

(3) On the next page (http://
dms.dot.gov/search/), type in the four-
digit docket number shown at the
heading of this document. Example: if
the docket number were “NHTSA-
2006-1234,” you would type “1234.”

(4) After typing the docket number,
click on “search.”

(5) The next page contains docket
summary information for the docket you
selected. Click on the comments you
wish to see.

You may download the comments.
The comments are imaged documents,
in either TIFF or PDF format. Please
note that even after the comment closing
date, we will continue to file relevant
information in the Docket as it becomes
available. Further, some people may
submit late comments. Accordingly, we
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recommend that you periodically search
the Docket for new material.

Rulemaking Analyses and Notices

Executive Order 12866 and DOT
Regulatory Policies and Procedures

We have considered the impact of this
rulemaking action under Executive
Order 12866 and the Department of
Transportation’s regulatory policies and
procedures. This rulemaking document
was not reviewed under Executive
Order 12866, “Regulatory Planning and
Review.” This action is limited to the
proposed adoption of adjustments of
civil penalties under statutes that the
agency enforces, and has been
determined to be not “significant”
under the Department of
Transportation’s regulatory policies and
procedures and the policies of the Office
of Management and Budget.

Regulatory Flexibility Act

We have also considered the impacts
of this notice under the Regulatory
Flexibility Act. I certify that a final rule
based on this proposal will not have a
significant economic impact on a
substantial number of small entities.
The following provides the factual basis
for this certification under 5 U.S.C.
605(b). The proposed amendments
almost entirely potentially affect
manufacturers of motor vehicles and
motor vehicle equipment.

The Small Business Administration’s
regulations define a small business in
part as a business entity “which
operates primarily within the United
States.” 13 CFR 121.105(a). SBA’s size
standards were previously organized
according to Standard Industrial
Classification (“SIC’’) Codes. SIC Code
336211 “Motor Vehicle Body
Manufacturing” applied a small
business size standard of 1,000
employees or fewer. SBA now uses size
standards based on the North American
Industry Classification System
(“NAICS”), Subsector 336—
Transportation Equipment
Manufacturing, which provides a small
business size standard of 1,000
employees or fewer for automobile
manufacturing businesses. Other motor
vehicle-related industries have lower
size requirements that range between
500 and 750 employees.2

2For example, according to the SBA coding
system, businesses that manufacture truck trailers,
travel trailers/campers, carburetors, pistons, piston
rings, valves, vehicular lighting equipment, motor
vehicle seating/interior trim, and motor vehicle
stamping qualify as small businesses if they employ
500 or fewer employees. Similarly, businesses that
manufacture gasoline engines, engine parts,
electrical and electronic equipment (non-vehicle
lighting), motor vehicle steering/suspension

Many small businesses are subject to
the penalty provisions of 49 U.S.C.
Chapter 301 (Motor Vehicle Safety Act)
and therefore may be affected by the
adjustments that this NPRM proposes to
make. For example, based on
comprehensive reporting pursuant to
the early warning reporting (EWR) rule
under the Motor Vehicle Safety Act, 49
CFR part 579, of the more than 60 light
vehicle manufacturers reporting, over
half are small businesses. Also, there are
other, relatively low production vehicle
manufacturers that are not subject to
comprehensive EWR reporting.
Furthermore, there are about 70
registered importers. Equipment
manufacturers (including importers),
entities selling motor vehicles and
motor vehicle equipment, and motor
vehicle repair businesses are also
subject to penalties under 49 U.S.C.
30165.

As noted throughout this preamble,
this proposed rule would only increase
the maximum penalty amounts that the
agency could obtain for a single
violation and a related series of
violations of various provisions of the
Motor Vehicle Safety Act, as well as for
a series of related violations of bumper
standards, and a series of related
violations of consumer information
requirements for violations. Under the
Motor Vehicle Safety Act, the penalty
provision requires the agency to take
into account the size of a business when
determining the appropriate penalty in
an individual case. See 49 U.S.C.
30165(b). The agency would also
consider the size of a business under its
civil penalty policy when determining
the appropriate civil penalty amount.
See 62 FR 37115 (July 10, 1997)
(NHTSA'’s civil penalty policy under the
Small Business Regulatory Enforcement
Fairness Act (“SBREFA”’)). The penalty
adjustments that are being proposed
would not affect our civil penalty policy
under SBREFA.

Since this regulation would not
establish penalty amounts, this proposal
will not have a significant economic
impact on small businesses.

Small organizations and governmental
jurisdictions would not be significantly
affected as the price of motor vehicles
and equipment ought not change as the
result of this proposed rule. As
explained above, this action is limited
to the proposed adoption of a statutory
directive, and has been determined to be
not “‘significant” under the Department

components (excluding springs), motor vehicle
brake systems, transmissions/power train parts,
motor vehicle air-conditioning, and all other motor
vehicle parts qualify as small businesses if they
employ 750 or fewer employees. See http://
www.sba.gov/size/sizetable.pdf for further details.

of Transportation’s regulatory policies
and procedures.

Executive Order 13132 (Federalism)

Executive Order 13132 requires
NHTSA to develop an accountable
process to ensure “meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, the agency may
not issue a regulation with Federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, the agency consults with
State and local governments, or the
agency consults with State and local
officials early in the process of
developing the proposed regulation.

This proposed rule would not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. The reason is
that this proposed rule would generally
apply to motor vehicle and motor
vehicle equipment manufacturers
(including importers), entities that sell
motor vehicles and equipment and
motor vehicle repair businesses. It
would have very limited applicability to
States or local governments, as where
they purchase or lease 15 passenger
vans used for certain school purposes or
activities, which vans do not comply
with federal motor vehicle safety
standards for school buses and
multifunction school activity buses.
Thus, the requirements of Section 6 of
the Executive Order do not apply.

Unfunded Mandates Reform Act of 1995

The Unfunded Mandates Reform Act
of 1995, Public Law 104—4, requires
agencies to prepare a written assessment
of the cost, benefits and other effects of
proposed or final rules that include a
Federal mandate likely to result in the
expenditure by State, local, or tribal
governments, in the aggregate, or by the
private sector, of more than $100
million annually. Because this rule will
not have a $100 million effect, no
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Unfunded Mandates assessment will be
prepared.

Executive Order 12778 (Civil Justice
Reform)

This proposed rule does not have a
retroactive or preemptive effect. Judicial
review of a rule based on this proposal
may be obtained pursuant to 5 U.S.C.
702. That section does not require that
a petition for reconsideration be filed
prior to seeking judicial review.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1980, we state that
there are no requirements for
information collection associated with
this rulemaking action.

Privacy Act

Please note that anyone is able to
search the electronic form of all
comments received into any of our
dockets by the name of the individual
submitting the comment (or signing the
comment, if submitted on behalf of an
association, business, labor union, etc.).
You may review DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(Volume 65, Number 70; Pages 19477—
78), or you may visit http://dms.dot.gov.

List of Subjects in 49 CFR Part 578

Imports, Motor vehicle safety, Motor
vehicles, Rubber and Rubber Products,
Tires, Penalties.

In consideration of the foregoing, 49
CFR part 578 would be amended as set
forth below.

1. The authority citation for 49 CFR
Part 578 is revised to read as follows:

Authority: Pub. L. 101-410, Pub. L. 104—
134, Pub. L. 109-59, 49 U.S.C. 30165, 30170,
30505, 32308, 32309, 32507, 32709, 32710,
32902, 32912, and 33115; delegation of
authority at 49 CFR 1.81, 1.95.

2. Section 578.6 is amended by
revising paragraphs (a)(1), (a)(2), (a)(3),

(c)(2), and (d)(1) and adding a new

paragraph (i) to read as follows:

PART 578—CIVIL AND CRIMINAL
PENALTIES

§578.6 Civil penalties for violations of
specified provisions of Title 49 of the United
States Code.

(a) Motor vehicle safety—(1) In
general. A person who violates any of
sections 30112, 30115, 30117 through
30122, 30123(a), 30125(c), 30127, or
30141 through 30147 of Title 49 of the
United States Code or a regulation
prescribed under any of those sections
is liable to the United States
Government for a civil penalty of not
more than $7,000 for each violation. A
separate violation occurs for each motor
vehicle or item of motor vehicle
equipment and for each failure or
refusal to allow or perform an act
required by any of those sections. The
maximum civil penalty under this
paragraph for a related series of
violations is $17,350,000.

(2) School buses. (A) Notwithstanding
paragraph (a)(1) of this section, a person
who:

(i) Violates section 30112(a)(1) of Title
49 United States Code by the
manufacture, sale, offer for sale,
introduction or delivery for introduction
into interstate commerce, or importation
of a school bus or school bus equipment
(as those terms are defined in 49 U.S.C.
30125(a)): or

(ii) violates section 30112(a)(2) of
Title 49 United States Code, shall be
subject to a civil penalty of not more
than $11,000 for each violation. A
separate violation occurs for each motor
vehicle or item of motor vehicle
equipment and for each failure or
refusal to allow or perform an act
required by this section. The maximum
penalty under this paragraph for a
related series of violations is
$17,250,000.

(3) Section 30166. A person who
violates section 30166 of Title 49 of the
United States Code or a regulation
prescribed under that section is liable to
the United States Government for a civil
penalty for failing or refusing to allow
or perform an act required under that
section or regulation. The maximum
penalty under this paragraph is $7,000
per violation per day. The maximum
penalty under this paragraph for a
related series of daily violations is
$17,350,000.

* * * * *

(C) * *x *

(2) The maximum civil penalty under
this paragraph (c) for a related series of
violations is $1,225,000.

(d) Consumer information—(1) Crash-
worthiness and damage susceptibility. A
person that violates 49 U.S.C. 32308(a),
regarding crashworthiness and damage
susceptibility, is liable to the United
States Government for a civil penalty of
not more than $1,100 for each violation.
Each failure to provide information or
comply with a regulation in violation of
49 U.S.C. 32308(a) is a separate
violation. The maximum penalty under
this paragraph for a related series of
violations is $600,000.

* * * * *

(i) Medium- and heavy-duty vehicle
fuel efficiency. The maximum civil
penalty for a violation of the fuel
consumption standards of 49 CFR part
535 is not more than $37,500 per
vehicle or engine. The maximum civil
penalty for a related series of violations
shall be determined by multiplying
$37,500.00 times the vehicle or engine
production volume for the model year
in question within the regulatory
averaging set.

Issued on: August 30, 2012.

0. Kevin Vincent,

Chief Counsel.

[FR Doc. 201222043 Filed 9-6-12; 8:45 am]
BILLING CODE 4910-59-P
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DEPARTMENT OF AGRICULTURE
Forest Service

Bridger-Teton Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Bridger-Teton Resource
Advisory Committee will meet in
Cokeville, Wyoming. The Committee is
authorized under the Secure Rural
Schools and Community Self-
Determination Act (Pub. L. 112—-141)
(the Act) and operates in compliance
with the Federal Advisory Committee
Act. The purpose of the Committee is to
improve collaborative relationships and
to provide advice and recommendations
to the Forest Service concerning projects
and funding consistent with the Title I
of the Act. The meeting is open to the
public. The purpose of the meeting is to
review and recommend projects
authorized under Title II of the Act.
DATES: The meeting will be held
Monday September 17, 2012 at 6 p.m.
ADDRESSES: The meeting will be held at
the Cokeville Town Hall, in the Town
Council Conference Room. The Town
Hall is located at 110 Pine St, Cokeville
WY 83114. Written comments may be
submitted as described under
Supplementary Information. All
comments, including names and
addresses when provided, are placed in
the record and are available for public
inspection and copying. The public may
inspect comments received at the Greys
River Ranger District Office, 671 N
Washington St, Afton WY 83110. Please
call ahead to 307.886.5300 to facilitate
entry into the building to view
comments.

FOR FURTHER INFORMATION CONTACT:
Adam Mendonca, Greys River District
Ranger, Bridger-Teton National Forest;
307.886.5310 or amendonca@fs.fed.us.
Individuals who use telecommunication
devices for the deaf (TDD) may call the

Federal Information Relay Service
(FIRS) at 1-800—-877—8339 between 8:00
a.m. and 8:00 p.m., Eastern Standard
Time, Monday through Friday.
SUPPLEMENTARY INFORMATION: The
meeting is open to the public. The
following business will be conducted:
(1) Discuss proposed projects. (2) Vote
on proposed projects. (3) Public
comment. Anyone who would like to
bring related matters to the attention of
the Committee may file written
statements with the Committee staff
before the meeting. Written comments
must be sent to Greys River Ranger
District Office, 671 N Washington St,
Afton WY 83110, or by email to
amendonca@fs.fed.us, or via facsimile
to 307.886.5339 by 4:30 p.m. on
September 12, 2012. A summary of the
meeting will be posted at https://
fsplaces.fs.fed.us/fsfiles/unit/wo/
secure_rural schools.nsf/
Web_Agendas?OpenView&Count=
1000&RestrictToCategory=Bridger-Teton
within 21 days of the meeting.

Meeting Accommodations: If you
require sign language interpreting,
assistive listening devices or other
reasonable accommodation please
request this in advance of the meeting
by contacting the person listed in the
section titled For Further Information
Contact. All reasonable accommodation
requests are managed on a case by case
basis.

Dated: August 30, 2012.
Martha Williamson,
Acting Kemmerer District Ranger.
[FR Doc. 2012-22067 Filed 9-6-12; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

Notice of Proposed Changes to
Section IV of the Virginia State
Technical Guide

AGENCY: Natural Resources
Conservation Service (NRCS), U.S.
Department of Agriculture.

ACTION: Notice of availability of
proposed changes in the Virginia NRCS
State Technical Guide for review and
comment.

SUMMARY: It has been determined by the
NRCS State Conservationist for Virginia
that changes must be made in the NRCS

State Technical Guide specifically in the
following practice standards: Nutrient
Management (590) and Feed
Management (592). These practices will
be used to plan and install conservation
practices.
DATES: Comments will be received for a
30-day period commencing with this
date of publication.
FOR FURTHER INFORMATION CONTACT: John
A. Bricker, State Conservationist,
Natural Resources Conservation Service
(NRCS), 1606 Santa Rosa Road, Suite
209, Richmond, Virginia 23229-5014;
Telephone number (804) 287-1691 or
jack.bricker@va.usda.gov

Copies of the practice standards will
be made available upon written request
to the address shown above or on the
Virginia NRCS Web site: http://
www.va.nres.usda.gov/technical/
draftstandards.html.

SUPPLEMENTARY INFORMATION: Section
343 of the Federal Agriculture
Improvement and Reform Act of 1996
states that revisions made after
enactment of the law to NRCS State
technical guides used to carry out
highly erodible land and wetland
provisions of the law shall be made
available for public review and
comment. For the next 30 days, the
NRCS in Virginia will receive comments
relative to the proposed changes.
Following that period, a determination
will be made by the NRCS in Virginia
regarding disposition of those comments
and a final determination of change will
be made to the subject standards.

Dated: August 14, 2011.
John A. Bricker,

State Conservationist, Natural Resources
Conservation Service, Richmond, Virginia.

[FR Doc. 2012-22079 Filed 9-6-12; 8:45 am]
BILLING CODE 3410-16-P

DEPARTMENT OF COMMERCE
Bureau of the Census

Request for Nominations of Members
To Serve on the Federal Economic
Scientific Advisory Committee

AGENCY: Bureau of the Census,
Department of Commerce.
ACTION: Notice of request for
nominations.

SUMMARY: The Secretary of Commerce is
requesting nominations of individuals
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to the Federal Economic Scientific
Advisory Committee. The Secretary will
consider nominations received in
response to this notice, as well as from
other sources. The SUPPLEMENTARY
INFORMATION section of this notice
provides committee and membership
criteria.

DATES: Please submit nominations by
October 9, 2012.

ADDRESSES: Please submit nominations
to B.K. Atrostic, Designated Federal
Official for Federal Economic Statistics
Advisory Committee, U.S. Census
Bureau, Room 2K267, 4600 Silver Hill
Road, Washington, DC 20233.
Nominations also may be submitted via
fax at 301-763-5935, or by email to
barbara.kathryn.atrostic@census.gov.

FOR FURTHER INFORMATION CONTACT: B.K.
Atrostic, Designated Federal Official for
Federal Economic Statistics Advisory
Committee, U.S. Census Bureau, Room
2K267, 4600 Silver Hill Road,
Washington, DC 20233., telephone (301)
763—6442.

SUPPLEMENTARY INFORMATION: The
Committee was established in
accordance with the Federal Advisory
Committee Act (as amended, Title 5,
United States Code, Appendix 2). The
following provides information about
the committee, membership, and the
nomination process:

Objective and Duties

1. The Federal Economic Statistics
Advisory Committee (the “Committee”)
is administratively housed at the
Economics and Statistics
Administration (ESA), U.S. Department
of Commerce. The Committee advises
Directors of ESA’s two statistical
agencies, the Bureau of Economic
Analysis (BEA) and the Census Bureau
(Census), and the Commissioner of the
Department of Labor’s Bureau of Labor
Statistics (BLS) (“the agencies”) on
statistical methodology and other
technical matters related to the
collection, tabulation, and analysis of
federal economic statistics.

2. The Committee functions solely as
an advisory committee to the senior
officials of BEA, Census and BLS in
consultation with the Committee
chairperson.

3. Important aspects of the
Committee’s responsibilities include,
but are not limited to:

a. Recommending research to address
important technical problems arising in
federal economic statistics.

b. Identifying areas in which better
coordination of the agencies’ activities
would be beneficial.

c. Establishing relationships with
professional associations with an
interest in federal economic statistics.

d. Coordinating, in its identification
of agenda items, with other existing
academic advisory committees
chartered to provide agency-specific
advice, for the purpose of avoiding
duplication of effort.

4. The Committee reports to the
Under Secretary for Economic Affairs
who, as head of ESA, coordinates and
collaborates with the agencies.

Membership

1. The Committee consists of
approximately fourteen members who
serve at the pleasure of the Secretary of
Commerce.

2. Members are nominated by the
Department of Commerce, in
consultation with the agencies, under
the coordination of the Under Secretary
for Economic Affairs, and appointed by
the Secretary.

3. Committee members are
economists, statisticians, survey
methodologists, and behavioral
scientists, and are chosen to achieve a
balanced membership across those
disciplines.

4. Members shall be prominent
experts in their fields, and recognized
for their scientific and professional
achievements and objectivity.

a. Members serve as Special
Government Employees (SGEs) and are
subject to ethics rules applicable to
SGEs.

b. Members serve three-year terms.
Members may be reappointed to any
number of additional three-year terms.

c. Should a committee member be
unable to complete a three-year term, a
new member may be selected to
complete that term for the duration of
the time remaining or begin a new term
of three years.

d. The agencies, by consensus
agreement, shall appoint the
chairperson annually from the
committee membership. Chairpersons
shall be permitted to succeed
themselves.

Miscellaneous

1. Members of the Committee will not
be compensated for their services, but
will be reimbursed for travel expenses
upon request.

2. The Committee meets
approximately twice a year, budget
permitting. Special meetings may be
called when appropriate.

Nomination Information

1. Nominations are requested as
described above.

2. Nominees must be economists,
statisticians, survey methodologists, and

behavioral scientists and will be chosen
to achieve a balanced membership
across those disciplines. Nominees must
be prominent experts in their fields, and
recognized for their scientific and
professional achievements and
objectivity. Such knowledge and
expertise are needed to advise the
agencies on statistical methodology and
other technical matters related to the
collection, tabulation, and analysis of
federal economic statistics.

3. Individuals, groups, and/or
organizations may submit nominations
on behalf of an individual candidate. A
summary of the candidate’s
qualifications (résumé or curriculum
vitae) must be included along with the
nomination letter. Nominees must be
able to actively participate in the tasks
of the Committee, including, but not
limited to regular meeting attendance,
committee meeting discussant
responsibilities, and review of materials,
as well as participation in conference
calls, webinars, working groups, and
special committee activities.

4. The Department of Commerce is
committed to equal opportunity in the
workplace and seeks diverse Committee
membership.

Dated: August 30, 2012.
Thomas L. Mesenbourg, Jr.,
Acting Director, Bureau of the Census.
[FR Doc. 2012—-22106 Filed 9-6—12; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
Economic Development Administration

Notice of Petitions by Firms for
Determination of Eligibility To Apply
for Trade Adjustment Assistance

AGENCY: Economic Development
Administration, Department of
Commerce.

ACTION: Notice and opportunity for
public comment.

Pursuant to Section 251 of the Trade
Act of 1974, as amended (19 U.S.C. 2341
et seq.), the Economic Development
Administration (EDA) has received
petitions for certification of eligibility to
apply for Trade Adjustment Assistance
from the firms listed below.
Accordingly, EDA has initiated
investigations to determine whether
increased imports into the United States
of articles like or directly competitive
with those produced by each of these
firms contributed importantly to the
total or partial separation of the firm’s
workers, or threat thereof, and to a
decrease in sales or production of each
petitioning firm.
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LIST OF PETITIONS RECEIVED BY EDA FOR CERTIFICATION ELIGIBILITY TO APPLY FOR TRADE ADJUSTMENT ASSISTANCE

[08/07/2012 through 08/31/2012]

Firm name

Firm address

Date accepted
for investigation

Product(s)

Amrak Enterprises ..................

Anderson Cooper and Brass
Company, LLC d/b/a Ander-
son Fittings.

Peak Industries, Inc. d/b/a
Conestoga Log Cabins &
Homes.

3515 Airway Drive, Suite 206,
Reno, NV 89511-1850.

4325 Frontage Road, Oak
Forest, IL 60452.

246 North Lincoln Avenue,
Lebanon, PA 17046.

8/22/2012
8/27/2012

dustries.
8/31/2012

The firm manufactures valve components and other ma-
chined components and sub-assemblies.

The firm manufactures brass fittings, connectors, valves and
adapters for the trucking, natural gas, and plumbing in-

The firm manufactures log cabin kits for campgrounds,
parks, and others as well as custom log homes.

Any party having a substantial
interest in these proceedings may
request a public hearing on the matter.
A written request for a hearing must be
submitted to the Trade Adjustment
Assistance for Firms Division, Room
7106, Economic Development
Administration, U.S. Department of
Commerce, Washington, DC 20230, no
later than ten (10) calendar days
following publication of this notice.

Please follow the requirements set
forth in EDA’s regulations at 13 CFR
315.9 for procedures to request a public
hearing. The Catalog of Federal
Domestic Assistance official number
and title for the program under which
these petitions are submitted is 11.313,
Trade Adjustment Assistance for Firms.

Dated: August 31, 2012.
Miriam Kearse,
Eligibility Examiner, TAA for Firms.
[FR Doc. 2012—22036 Filed 9-6—12; 8:45 am]
BILLING CODE 3510-WH-P

DEPARTMENT OF COMMERCE
Economic Development Administration

Meeting of the National Advisory
Council on Innovation and
Entrepreneurship

AGENCY: Economic Development
Administration, U.S. Department of
Commerce.

ACTION: Notice of an open meeting.

SUMMARY: The National Advisory
Council on Innovation and
Entrepreneurship will hold a meeting
on Tuesday, September 11, 2012. The
open meeting will be held from 10 a.m.—
2 p.m. and will be open to the public
via conference call. The meeting will
take place at the U.S. Department of
Commerce, 1401 Constitution Avenue
NW., Washington, DC 20230. The
Council was chartered on November 10,
2009 to advise the Secretary of
Commerce on matter related to
innovation and entrepreneurship in the
United States.

DATES: September 11, 2012.

Time: 10 a.m.—2 p.m. (EST).
ADDRESSES: U.S. Department of
Commerce, 1401 Constitution Avenue
NW., Washington, DC 20230. Please
specify if any specific requests for
participation two business days in
advance. Last minute requests will be
accepted, but may be impossible to
complete.

SUPPLEMENTARY INFORMATION: The
purpose of the meeting is to discuss the
latest initiatives by the Administration
and the Secretary of Commerce on the
issues of innovation, entrepreneurship
and commercialization. The meeting
will also discuss efforts by the U.S.
Department of Commerce around
manufacturing, exports and investment.
Specific topics for discussion include
manufacturing, investment, exports,
innovation commercialization,
entrepreneurship, federal programs for
commercialization and technology
transfer. The final agenda will be posted
on the U.S. Department of Commerce
Web site at www.commerce.gov. Any
member of the public may submit
pertinent questions and comments
concerning the Council’s affairs at any
time before or after the meeting.
Comments may be submitted to the
Office of Innovation and
Entrepreneurship at the contact
information below. Copies of the
meeting minutes will be available
within 90 days.

FOR FURTHER INFORMATION CONTACT: Nish
Acharya, Office of Innovation and
Entrepreneurship, Room 7019, 1401
Constitution Avenue, Washington, DC
20230; telephone: 202—-482—-4068; fax:
202-273-4781. Please reference “NACIE
September 11, 2012” in the subject line
of your fax.

Dated: August 30, 2012.
Nish Acharya,

Director, Office of Innovation &
Entrepreneurship, U.S. Department of
Commerce.

[FR Doc. 2012-21941 Filed 9-6-12; 8:45 am]
BILLING CODE 3510-03-P

DEPARTMENT OF COMMERCE
Foreign-Trade Zones Board
[B-34-2012]

Foreign-Trade Zone 45—Portland, OR,
Authorization of Production Activity,
Shimadzu USA Manufacturing, Inc.,
(Analytical Instruments—Liquid
Chromatographs and Mass
Spectrometer Production), Canby, OR

The Port of Portland, grantee of FTZ
45, submitted a notification of proposed
production activity within Subzone
45G, at the facility of Shimadzu USA
Manufacturing, Inc. (Shimadzu), located
in Canby, Oregon. Subzone status was
approved for Shimadzu’s Canby facility
on August 8, 2012 (S-52-2012, 77 FR
48127, 8/13/2012).

The notification was processed in
accordance with the regulations of the
FTZ Board (15 CFR part 400), including
notice in the Federal Register inviting
public comment (77 FR 28353, 5/14/
2012). The FTZ Board has determined
that no further review of the activity is
warranted at this time. The production
activity described in the notification is
authorized, subject to the FTZ Act and
the Board’s regulations, including
Section 400.14.

Dated: August 30, 2012.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2012—-22117 Filed 9-6—12; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE
Foreign-Trade Zones Board
[Order No. 1855]

Reorganization of Foreign-Trade Zone
151 Under Alternative Site Framework
Findlay, Ohio

Pursuant to its authority under the Foreign-
Trade Zones Act of June 18, 1934, as
amended (19 U.S.C. 81a—81u), the Foreign-
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Trade Zones Board (the Board) adopts the
following Order:

Whereas, the Board adopted the
alternative site framework (ASF) (74 FR
1170, 01/12/09; correction 74 FR 3987,
01/22/09; 75 FR 71069-71070, 11/22/
10) as an option for the establishment or
reorganization of zones;

Whereas, the Findlay/Hancock
County Chamber of Commerce, grantee
of Foreign-Trade Zone 151, submitted
an application to the Board (FTZ Docket
20-2012, filed 3/20/2012) for authority
to reorganize under the ASF with a
service area of Hardin, Putnam, Seneca,
Allen and Hancock Counties, Ohio,
adjacent to the Toledo Customs and
Border Protection port of entry, and FTZ
151’s existing Sites 1 and 3 would be
categorized as magnet sites;

Whereas, notice inviting public
comment was given in the Federal
Register (77 FR 17408-17409, 3/26/
2012) and the application has been
processed pursuant to the FTZ Act and
the Board’s regulations; and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and the
Board’s regulations are satisfied, and
that the proposal is in the public
interest;

Now, therefore, the Board hereby
orders:

The application to reorganize FTZ 151
under the alternative site framework is
approved, subject to the FTZ Act and
the Board’s regulations, including
Section 400.13, to the Board’s standard
2,000-acre activation limit for the zone,
and to a five-year ASF sunset provision
for magnet sites that would terminate
authority for Site 3 if not activated by
August 31, 2017.

Signed at Washington, DG, this 29th day of
August 2012.

Paul Piquado,

Assistant Secretary of Commerce for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

Attest:
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2012—22114 Filed 9-6—12; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security
[Docket No. 120822382-2382-01]

Effectiveness of Licensing Procedures
for Agricultural Commodities to Cuba

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Request for comments.

SUMMARY: The Bureau of Industry and
Security (BIS) is requesting public
comments on the effectiveness of its
licensing procedures as defined in the
Export Administration Regulations for
the export of agricultural commodities
to Cuba. BIS will include a description
of these comments in its biennial report
to the Congress, as required by the
Trade Sanctions Reform and Export
Enhancement Act of 2000 (22 U.S.C.
7201 et seq.), as amended.

DATES: Comments must be received by
October 9, 2012.

ADDRESSES: Comments may be
submitted to the Federal eRulemaking
portal (www.regulations.gov). The
regulations.gov ID is: BIS-2012-0039.
Comments may also be sent by email to
publiccomments@bis.doc.gov with a
reference to “TSRA 2012 Report” in the
subject line. Written comments may be
submitted by mail to Regulatory Policy
Division, Bureau of Industry and
Security, U.S. Department of Commerce,
Room 2099B, Washington, DC 20230
with a reference to “TSRA 2012
Report.” All comments must be in
writing (either submitted to
regulations.gov, by email or on paper).
FOR FURTHER INFORMATION CONTACT:
Tracy L. Patts, Office of
Nonproliferation and Treaty
Compliance, Telephone: (202) 482—
4252. Additional information on BIS
procedures and our previous biennial
report under the Trade Sanctions
Reform and Export Enhancement Act, as
amended, is available at
www.bis.doc.gov/licensing/
TSRA_TOC.html. Copies of these
materials may also be requested by
contacting the Office of
Nonproliferation and Treaty
Compliance.

SUPPLEMENTARY INFORMATION: Pursuant
to section 906(a) of the Trade Sanctions
Reform and Export Enhancement Act of
2000 (TSRA) (22 U.S.C. 7205(a)), the
Bureau of Industry and Security (BIS)
authorizes exports of agricultural
commodities, as defined in part 772 of
the Export Administration Regulations
(EAR), to Cuba. Requirements and
procedures associated with such
authorization are set forth in § 740.18 of
the EAR (15 CFR 740.18). These are the
only licensing procedures in the EAR
currently in effect pursuant to the
requirements of section 906(a) of TSRA.
Under the provisions of section 906(c)
of TSRA (22 U.S.C. 7205(c)), BIS must
submit a biennial report to the Congress
on the operation of the licensing system
implemented pursuant to section 906(a)
for the preceding two-year period. This

report must include the number and
types of licenses applied for, the
number and types of licenses approved,
the average amount of time elapsed from
the date of filing of a license application
until the date of its approval, the extent
to which the licensing procedures were
effectively implemented, and a
description of comments received from
interested parties during a 30-day public
comment period about the effectiveness
of the licensing procedures. BIS is
currently preparing a biennial report on
the operation of the licensing system for
the two-year period from October 1,
2010 through September 30, 2012.

Request for Comments

By this notice, BIS requests public
comments on the effectiveness of the
licensing procedures for the export of
agricultural commodities to Cuba set
forth under § 740.18 of the EAR. Parties
submitting comments are asked to be as
specific as possible. All comments
received by the close of the comment
period will be considered by BIS in
developing the report to Congress.

All comments must be in writing and
will be available for public inspection
and copying. Any information that the
commenter does not wish to be made
available to the public should not be
submitted to BIS.

Dated: August 27, 2012.
Kevin J. Wolf,

Assistant Secretary for Export
Administration.

[FR Doc. 2012-21523 Filed 9-6—12; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security
[Docket No. 120816348—-2348-01]

Effects of Foreign Policy-Based Export
Controls

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Request for comments.

SUMMARY: In developing its report to
Congress, BIS is seeking public
comments on the effect of existing
foreign policy-based export controls in
the Export Administration Regulations.
BIS is requesting public comments to
conduct consultations with U.S.
industries. Section 6 of the Export
Administration Act (EAA) requires BIS
to consult with industry on the effect of
such controls and to report the results
of the consultations to Congress.
Comments from all interested persons
are welcome. All comments will be
made available for public inspection
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and copying and included in a report to
be submitted to Congress.

DATES: Comments must be received by
October 9, 2012.

ADDRESSES: Comments on this rule may
be submitted to the Federal
e-Rulemaking portal (www.regulations.
gov). The regulations.gov ID for this rule
is: BIS-2012-0038. Comments may also
be sent by email to publiccomments@
bis.doc.gov or on paper to Regulatory
Policy Division, Bureau of Industry and
Security, Department of Commerce,
14th Street & Pennsylvania Avenue
NW., Room 2099B, Washington, DC
20230. Include the phrase “FPBEC
Comment” in the subject line of the
email message or on the envelope if
submitting comments on paper. All
comments must be in writing (either
submitted to regulations.gov, by email
or on paper). All comments, including
Personal Identifying Information (e.g.,
name, address) voluntarily submitted by
the commenter will be a matter of
public record and will be available for
public inspection and copying. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information.

FOR FURTHER INFORMATION CONTACT:
Foreign Policy Division, Office of
Nonproliferation Controls and Treaty
Compliance, Bureau of Industry and
Security, telephone 202-482-4252.
Copies of the current Annual Foreign
Policy Report to the Congress are
available at http://www.bis.doc.gov/
news/2012/2012_fpreport.pdf and
copies may also be requested by calling
the Office of Nonproliferation and
Treaty Compliance at the number listed
above.

SUPPLEMENTARY INFORMATION:

Background

Foreign policy-based controls in the
Export Administration Regulations
(EAR) are implemented pursuant to
section 6 of the Export Administration
Act of 1979, as amended, (50 U.S.C.
app. sections 2401-2420 (2000)) (EAA).
The current foreign policy-based export
controls maintained by the Bureau of
Industry and Security (BIS) are set forth
in the EAR (15 CFR parts 730-774),
including in parts 742 (CCL Based
Controls), 744 (End-User and End-Use
Based Controls) and 746 (Embargoes
and Other Special Controls). These
controls apply to a range of countries,
items, activities and persons, including:

¢ Entities acting contrary to the
national security or foreign policy
interests of the United States (§ 744.11);

¢ Certain general purpose
microprocessors for “military end-uses”
and “military end-users” (§ 744.17);

o Significant items (SI);

¢ Hot section technology for the
development, production, or overhaul of
commercial aircraft engines,
components, and systems (§ 742.14);

e Encryption items (§ 742.15);

¢ Crime control and detection items
(§ 742.7);

e Specially designed implements of
torture (§742.11);

e Certain firearms and related items
based on the Organization of American
States Model Regulations for the Control
of the International Movement of
Firearms, their Parts and Components
and Munitions included within the
Inter-American Convention Against the
Mlicit Manufacturing of and Trafficking
in Firearms, Ammunition, Explosives,
and Other Related Materials (§ 742.17);

e Regional stability items (§ 742.6);

e Equipment and related technical
data used in the design, development,
production, or use of certain rocket
systems and unmanned air vehicles
(§§ 742.5 and 744.3);

e Chemical precursors and biological
agents, associated equipment, technical
data, and software related to the
production of chemical and biological
agents (§§ 742.2 and 744.4) and various
chemicals included on the list of those
chemicals controlled pursuant to the
Chemical Weapons Convention
(§742.18);

e Communication intercepting
devices, software and technology
(§742.13);

e Nuclear propulsion (§ 744.5);

e Aircraft and vessels (§ 744.7);

¢ Restrictions on exports and
reexports to certain persons designated
as proliferators of weapons of mass
destruction (§ 744.8);

e Certain cameras to be used by
military end-users or incorporated into
a military commodity (§ 744.9);

¢ Countries designated as Supporters
of Acts of International Terrorism
(§§742.8, 742.9, 742.10, 742.19, 746.2,
746.4, 746.7, and 746.9);

e Certain entities in Russia (§ 744.10);

e Individual terrorists and terrorist
organizations (§§ 744.12, 744.13 and
744.14);

e Certain persons designated by
Executive Order 13315 (‘“Blocking
Property of the Former Iraqi Regime, Its
Senior Officials and Their Family
Members”’) (§ 744.18);

¢ Certain sanctioned entities
(§ 744.20); and

e Embargoed countries (Part 746).

In addition, the EAR impose foreign
policy-based export controls on certain
nuclear-related commodities,
technology, end-uses and end-users
(§§ 742.3 and 744.2), in part,
implementing section 309(c) of the

Nuclear Non Proliferation Act (42 U.S.C.
2139a).

Request for Comments

Under the provisions of section 6 of
the EAA, export controls maintained for
foreign policy purposes require annual
extension. Section 6 of the EAA requires
a report to Congress when foreign
policy-based export controls are
extended. The EAA expired on August
20, 2001. Executive Order 13222 of
August 17, 2001 (3 CFR, 2001 Comp., p.
783 (2002)), which has been extended
by successive Presidential Notices, the
most recent being that of August 15,
2012 (77 FR 49699 (Aug. 16, 2012)),
continues the EAR and, to the extent
permitted by law, the provisions of the
EAA, in effect under the International
Emergency Economic Powers Act (50
U.S.C. 1701-1706 (2000)). The
Department of Commerce, as
appropriate, follows the provisions of
section 6 of the EAA by reviewing its
foreign policy-based export controls,
conducting consultations with industry
through public comments on such
controls, and preparing a report to be
submitted to Congress. In January 2012,
the Secretary of Commerce, on the
recommendation of the Secretary of
State, extended for one year all foreign
policy-based export controls then in
effect. BIS is now soliciting public
comment on the effects of extending the
existing foreign policy-based export
controls from January 2013 to January
2014. Among the criteria considered in
determining whether to extend U.S.
foreign policy-based export controls are
the following:

1. The likelihood that such controls
will achieve their intended foreign
policy purposes, in light of other factors,
including the availability from other
countries of the goods, software or
technology proposed for such controls;

2. Whether the foreign policy
objective of such controls can be
achieved through negotiations or other
alternative means;

3. The compatibility of the controls
with the foreign policy objectives of the
United States and with overall U.S.
policy toward the country subject to the
controls;

4. Whether the reaction of other
countries to the extension of such
controls is not likely to render the
controls ineffective in achieving the
intended foreign policy objective or be
counterproductive to U.S. foreign policy
interests;

5. The comparative benefits to U.S.
foreign policy objectives versus the
effect of the controls on the export
performance of the United States, the
competitive position of the United
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States in the international economy, the
international reputation of the United
States as a supplier of goods and
technology; and

6. The ability of the United States to
effectively enforce the controls.

BIS is particularly interested in
receiving comments on the economic
impact of proliferation controls. BIS is
also interested in industry information
relating to the following:

1. Information on the effect of foreign
policy-based export controls on sales of
U.S. products to third countries (i.e.,
those countries not targeted by
sanctions), including the views of
foreign purchasers or prospective
customers regarding U.S. foreign policy-
based export controls.

2. Information on controls maintained
by U.S. trade partners. For example, to
what extent do U.S. trade partners have
similar controls on goods and
technology on a worldwide basis or to
specific destinations?

3. Information on licensing policies or
practices by our foreign trade partners
that are similar to U.S. foreign policy
based export controls, including license
review criteria, use of conditions, and
requirements for pre- and post-shipment
verifications (preferably supported by
examples of approvals, denials and
foreign regulations).

4. Suggestions for bringing foreign
policy-based export controls more into
line with multilateral practice.

5. Comments or suggestions to make
multilateral controls more effective.

6. Information that illustrates the
effect of foreign policy-based export
controls on trade or acquisitions by
intended targets of the controls.

7. Data or other information on the
effect of foreign policy-based export
controls on overall trade at the level of
individual industrial sectors.

8. Suggestions for measuring the effect
of foreign policy-based export controls
on trade.

9. Information on the use of foreign
policy-based export controls on targeted
countries, entities, or individuals. BIS is
also interested in comments relating
generally to the extension or revision of
existing foreign policy-based export
controls.

Parties submitting comments are
asked to be as specific as possible. All
comments received before the close of
the comment period will be considered
by BIS in reviewing the controls and in
developing the report to Congress. All
comments received in response to this
notice will be displayed on BIS’s
Freedom of Information Act (FOIA) Web
site at http://www.bis.doc.gov/foia and
on the Federal e-Rulemaking portal at
www.Regulations.gov. All comments

will also be included in a report to
Congress, as required by section 6 of the
EAA, which directs that BIS report to
Congress the results of its consultations
with industry on the effects of foreign
policy-based controls.

Dated: August 27, 2012.
Kevin J. Wolf,

Assistant Secretary for Export
Administration.

[FR Doc. 2012-21571 Filed 9-6-12; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE
International Trade Administration

Application(s) for Duty-Free Entry of
Scientific Instruments

Pursuant to Section 6(c) of the
Educational, Scientific and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651, as amended by Pub. L. 106—
36; 80 Stat. 897; 15 CFR part 301), we
invite comments on the question of
whether instruments of equivalent
scientific value, for the purposes for
which the instruments shown below are
intended to be used, are being
manufactured in the United States.

Comments must comply with 15 CFR
301.5(a)(3) and (4) of the regulations and
be postmarked on or before September
27,2012. Address written comments to
Statutory Import Programs Staff, Room
3720, U.S. Department of Commerce,
Washington, DC 20230. Applications
may be examined between 8:30 a.m. and
5:00 p.m. at the U.S. Department of
Commerce in Room 3720.

Docket Number: 12—034. Applicant:
Stony Brook University, 100 Nicolls Rd.,
Stony Brook, NY 11794. Instrument:
Electron Microscope. Manufacturer:
JEOL Ltd., Japan. Intended Use: The
instrument will be used to study the
morphology and crystalline structure of
metallic, semi-conductor, or polymeric
materials. Justification for Duty-Free
Entry: There are no instruments of the
same general category manufactured in
the United States. Application accepted
by Commissioner of Customs: July 11,
2012.

Docket Number: 12—-035. Applicant:
The City College of New York, Office of
the Dean of Science, Marshak 1320, 160
Convent Ave., New York, NY 10031.
Instrument: Electron Microscope.
Manufacturer: JEOL Ltd., Japan.
Intended Use: The instrument will be
used for several projects including the
examination of the distribution of
intracellular proteins that mediate the
ligand-mediated chemotaxis of cells
within a micro-controlled environment,
the study of nanoparticles, and the

structure of influenza vaccine strains.
Justification for Duty-Free Entry: There
are no instruments of the same general
category manufactured in the United
States. Application accepted by
Commissioner of Customs: July 30,
2012.

Dated: August 30, 2012.
Callie H. Conroy,

Acting Director of Subsidies Enforcement,
Import Administration.

[FR Doc. 2012—-22113 Filed 9-6—12; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Application(s) for Duty-Free Entry of
Scientific Instruments

Pursuant to Section 6(c) of the
Educational, Scientific and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651, as amended by Pub. L. 106—
36; 80 Stat. 897; 15 CFR part 301), we
invite comments on the question of
whether instruments of equivalent
scientific value, for the purposes for
which the instruments shown below are
intended to be used, are being
manufactured in the United States.

Comments must comply with 15 CFR
301.5(a)(3) and (4) of the regulations and
be postmarked on or before September
27, 2012. Address written comments to
Statutory Import Programs Staff, Room
3720, U.S. Department of Commerce,
Washington, DC 20230. Applications
may be examined between 8:30 a.m. and
5:00 p.m. at the U.S. Department of
Commerce in Room 3720.

Docket Number: 12—-034. Applicant:
Stony Brook University, 100 Nicolls Rd.,
Stony Brook, NY 11794. Instrument:
Electron Microscope. Manufacturer:
JEOL Ltd., Japan. Intended Use: The
instrument will be used to study the
morphology and crystalline structure of
metallic, semi-conductor, or polymeric
materials. Justification for Duty-Free
Entry: There are no instruments of the
same general category manufactured in
the United States. Application accepted
by Commissioner of Customs: July 11,
2012.

Docket Number: 12—035. Applicant:
The City College of New York, Office of
the Dean of Science, Marshak 1320 160
Convent Ave., New York, NY 10031.
Instrument: Electron Microscope.
Manufacturer: JEOL Ltd., Japan.
Intended Use: The instrument will be
used for several projects including the
examination of the distribution of
intracellular proteins that mediate the
ligand-mediated chemotaxis of cells
within a micro-controlled environment,


http://www.bis.doc.gov/foia
http://www.Regulations.gov

55186

Federal Register/Vol. 77, No. 174/Friday, September 7, 2012/ Notices

the study of nanoparticles, and the
structure of influenza vaccine strains.
Justification for Duty-Free Entry: There
are no instruments of the same general
category manufactured in the United
States. Application accepted by
Commissioner of Customs: July 30,
2012.

Dated: August 31, 2012.
Callie H. Conroy,

Acting Director of Subsidies Enforcement,
Import Administration.

[FR Doc. 2012—-22111 Filed 9-6-12; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Executive-Led Indonesia Vietnam
Infrastructure Business Development
Mission Statement—Clarification and
Amendment

AGENCY: International Trade
Administration, Department of
Commerce.

ACTION: Notice.

SUMMARY: The United States Department
of Commerce, International Trade
Administration, U.S. and Foreign
Commercial Service (CS) is publishing
this supplement to the Notice of the
Executive-Led Indonesia Vietnam
Infrastructure Business Development
Mission Statement, 77 FR, No. 131, July
9, 2012, to amend the Notice to revise
the dates of the application deadline
from August 31, 2012 to the new
deadline of September 21, 2012.

SUPPLEMENTARY INFORMATION:
Amendments to Revise the Dates and
Provide for Selection of Applicants on
a Rolling Basis:

Background

Recruitment for this Mission began in
July 2012. Due to summer holidays, it
has been determined that an additional
time is needed to allow for additional
recruitment and marketing in support of
the mission. Applications will now be
accepted through September 21, 2012
(and after that date if space remains and
scheduling constraints permit),
interested U.S. infrastructure firms and
trade organizations which have not
already submitted an application are
encouraged to do so.

Amendments

1. For the reasons stated above, the
Timeframe for Recruitment and
Applications section of the Notice of the
Indonesia Vietnam Infrastructure
Business Development Mission

Statement, 77 FR, No. 131, July 9, 2012,
is amended to read as follows:

Timeframe for Recruitment and
Applications

Mission recruitment will be
conducted in an open and public
manner, including publication in the
Federal Register, posting on the
Commerce Department trade mission
calendar (http://export.gov/
trademissions) and other Internet Web
sites, press releases to general and trade
media, direct mail, notices by industry
trade associations and other multiplier
groups, and publicity at industry
meetings, symposia, conferences, and
trade shows. Recruitment for this
mission will conclude no later than
September 21, 2012. The U.S.
Department of Commerce will review
applications and make selection
decisions on a rolling basis beginning
August 31, 2011. We will inform all
applicants of selection decisions no
later than October 5, 2012. Applications
received after the September 21, 2012
deadline will be considered only if
space and scheduling constraints
permit.

FOR FURTHER INFORMATION CONTACT:
Jennifer Andberg, Office of Business
Liaison, Phone: 202—482—-1360; Fax:
202—-482-4054, Email:
businessliaison@doc.gov.

Elnora Moye,

Trade Program Assistant.

[FR Doc. 2012-22007 Filed 9-6—12; 8:45 am|]
BILLING CODE 3510-FP-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-201-836]

Light-Walled Rectangular Pipe and
Tube From Mexico: Preliminary
Results and Partial Rescission of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: In response to requests for an
administrative review by two
respondent parties, Maquilacero S.A. de
C.V. (Maquilacero) and Regiomontana
de Perfiles y Tubos S.A. de C.V.
(Regiopytsa), the Department of
Commerce (the Department) is
conducting an administrative review of
the antidumping duty order on light-
walled rectangular pipe and tube (LWR
pipe and tube) from Mexico. For these
preliminary results, we have found that
neither company sold subject

merchandise at less than normal value
during the period of review, which
covers August 1, 2010, through July 31,
2011. If these preliminary results are
adopted in our final results of
administrative review, we will issue
appropriate assessment instructions to
U.S. Customs and Border Protection
(CBP).

DATES: Effective Date: September 7,
2012.

FOR FURTHER INFORMATION CONTACT:
Dena Crossland (Maquilacero) or Edythe
Artman (Regiopytsa), AD/CVD
Operations, Office 7, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230;
telephone: (202) 482—-3362 or (202) 482—
3931, respectively.

SUPPLEMENTARY INFORMATION:
Background

The Department published a notice of
opportunity to request an administrative
review of the order on LWR pipe and
tube from Mexico on August 1, 2011.2
Two respondents, Maquilacero and
Regiopytsa, requested a review of their
own entries of subject merchandise for
the period of review. Hence, the
Department published a notice of
initiation of the review on October 3,
2011.2

Both Maquilacero and Regiopytsa
submitted responses to the Department’s
antidumping questionnaire and
responses to subsequent requests for
additional information. The petitioner
filed no comments on these responses.

Extension of Preliminary Results

On May 10, 2012, the Department
published a notice extending the time
limit for issuing the preliminary results
of review by 120 days.? The extension
notice established the deadline of
August 30, 2012, for these preliminary
results.

Period of Review

The period of review is August 1,
2010, through July 31, 2011.

1 See Antidumping or Countervailing Duty Order,
Finding, or Suspended Investigation; Opportunity
To Request Administrative Review, 76 FR 45773
(August 1, 2011).

2 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews and
Requests for Revocation in Part, 76 FR 61076
(October 3, 2011).

3 See Light-Walled Rectangular Pipe and Tube
from Mexico; Extension of Time Limit for
Preliminary Results of Antidumping Duty
Administrative Review, 77 FR 27424 (May 10,
2012).


http://export.gov/trademissions
http://export.gov/trademissions
mailto:businessliaison@doc.gov

Federal Register/Vol. 77, No. 174/Friday, September 7, 2012/ Notices

55187

Scope of the Order

The merchandise that is the subject of
the order is certain welded carbon-
quality light-walled steel pipe and tube,
of rectangular (including square) cross
section, having a wall thickness of less
than 4 mm.

The term carbon-quality steel
includes both carbon steel and alloy
steel which contains only small
amounts of alloying elements.
Specifically, the term carbon-quality
includes products in which none of the
elements listed below exceeds the
quantity by weight respectively
indicated: 1.80 percent of manganese, or
2.25 percent of silicon, or 1.00 percent
of copper, or 0.50 percent of aluminum,
or 1.25 percent of chromium, or 0.30
percent of cobalt, or 0.40 percent of
lead, or 1.25 percent of nickel, or 0.30
percent of tungsten, or 0.10 percent of
molybdenum, or 0.10 percent of
niobium, or 0.15 percent vanadium, or
0.15 percent of zirconium. The
description of carbon-quality is
intended to identify carbon-quality
products within the scope. The welded
carbon-quality rectangular pipe and
tube subject to the order is currently
classified under the Harmonized Tariff
Schedule of the United States (HTSUS)
subheadings 7306.61.50.00 and
7306.61.70.60. While HTSUS
subheadings are provided for
convenience and customs purposes, our
written description of the scope of the
order is dispositive.

Affiliated Respondents

Under section 771(33)(E) of the Tariff
Act of 1930, as amended (the Act), if
one party owns, directly or indirectly,
five percent or more of another party,
such parties are considered to be
affiliated for purposes of the
antidumping law. Furthermore,
pursuant to 19 CFR 351.403, the
Department may require a respondent to
report the downstream sales of its
affiliated customer to the first
unaffiliated customer if: (1) The
respondent’s sales to all affiliated
customers account for five percent or
more of the respondent’s total sales of
foreign-like product in the comparison
market, and (2) those sales to the
affiliated customer are determined to
have not been made at arm’s-length.

In past segments of this proceeding,
the Department found that Maquilacero
should report the downstream sales of
an affiliated home-market customer
pursuant to section 771(33)(E) of the
Act.# But, although Maquilacero

4 See, e.g., Light-Walled Rectangular Pipe and
Tube From Mexico: Preliminary Results of
Antidumping Duty Administrative Review, 75 FR

reported its sales to the affiliated
reseller to constitute more than five-
percent of Maquilacero’s total home-
market sales during the period of the
current review, we also found that the
sales were made at arm’s-length and,
thus, we did not request that
Magquilacero submit its affiliate’s
downstream sales.

Regiopytsa also reported sales to an
affiliated home-market reseller during
the period of review but, as the value of
the sales constituted less than five
percent of Regiopytsa’s total home-
market sales during the period, we did
not request that Regiopytsa report the
downstream sales of this affiliate.

Fair Value Comparisons

To determine if sales of subject
merchandise were made in the United
States at less than fair value (LTFV), we
compared the price of U.S. sales to
normal value, as described in the “U.S.
Price” and ‘“Normal Value” sections of
this notice. For these preliminary
results, the Department applied the
methodology for calculation of a
weighted-average dumping margin
recently adopted in Antidumping
Proceedings: Calculation of the
Weighted-Average Dumping Margin and
Assessment Rate in Certain
Antidumping Duty Proceedings; Final
Modification, 77 FR 8101 (February 14,
2012) (Final Modification for Reviews).
In particular, we compared monthly
weighted-average U.S. prices with
monthly weighted-average normal
values and granted offsets for any non-
dumped comparisons in the calculation
of the weighted-average dumping
margin.

Product Comparisons

In accordance with section 771(16) of
the Act, we considered all products
covered by the description in the
“Scope of the Order” section above and
that were produced by Maquilacero and
Regiopytsa and sold in the home market
during the period of review, to be
foreign like product for purposes of
determining appropriate product
comparisons to subject merchandise
sold in the United States. We relied on
the following six product characteristics
to identify identical subject
merchandise and foreign like product:
(1) Steel input type; (2) whether the
product was metallic-coated or not; (3)
whether the product was painted or not;
(4) product perimeter; (5) wall
thickness; and (6) shape. Where there
were no sales of identical merchandise

55559 (September 13, 2010), unchanged in Light-
Walled Rectangular Pipe and Tube From Mexico;
Final Results of Antidumping Duty Administrative
Review, 76 FR 9547 (February 18, 2011).

in the home market to compare to
subject merchandise sold in the United
States, we compared the U.S. sales to
home-market sales of the most-similar,
foreign like product on the basis of the
reported product characteristics and
instructions provided in our
antidumping questionnaire.

Level of Trade

In accordance with section
773(a)(1)(B) of the Act and to the extent
practicable, we determine normal value
based on sales made in the home market
at the same level of trade as the export
price or the constructed export price.
The normal-value level of trade is based
on the starting prices of sales in the
home market or, when normal value is
based on constructed value, those of the
sales from which we derived selling,
general, and administrative expenses
and profit. See also 19 CFR
351.412(c)(1)(iii). For export price, the
level of trade is based on the starting
price, which is usually the price from
the exporter to the importer. See 19 CFR
351.412(c)(1)(i). In this review, both
Magquilacero and Regiopytsa reported
only export-price sales to the United
States.

To determine if home-market sales are
made at a different level of trade than
export-price sales, we examine stages in
the marketing process and the selling
functions performed along the chain of
distribution between the producer and
the unaffiliated customer. See 19 CFR
351.412(c)(2). If home-market sales are
at a different level of trade, as
manifested in a pattern of consistent
price differences between the sales on
which normal value is based and home-
market sales made at the level of trade
of the export transaction and this
difference affects price comparability,
then we make a level-of-trade
adjustment to normal value under
section 773(a)(7)(A) of the Act and 19
CFR 351.412.5

Magquilacero

In response to section A of the
antidumping questionnaire and in
supplemental responses to the
questionnaire, Maquilacero reported one
level of trade with one channel of
distribution for its export-price sales.
Based on our analysis of the selling
functions performed by Maquilacero on
its sales to the United States, we

5 See, e.g., Circular Welded Carbon-Quality Steel
Pipe From the Sultanate of Oman: Preliminary
Determination of Sales at Less Than Fair Value and
Postponement of Final Determination, 77 FR 32531
(June 1, 2012), citing Notice of Final Determination
of Sales at Less Than Fair Value: Certain Cut-to-
Length Carbon Steel Plate from South Africa, 62 FR
61731 (November 19, 1997).
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determined that the sales were made at
one level of trade.

For the home market, Maquilacero
identified two channels of distribution
in its section A response as follows: (1)
Direct sales made by Maquilacero, and
(2) indirect sales made by its affiliated
reseller to the first unaffiliated
customer. Maquilacero reported that the
sales in both channels were made at one
level of trade. Based on our analysis of
all of Maquilacero’s home-market
selling functions, we found that the
sales made in both channels of
distribution were made at one level of
trade, the normal-value level of trade.

We then compared the selling
functions performed for the sales at the
normal-value level of trade to those
performed for sales at the export-price
level of trade. Based on this analysis, we
preliminarily determined that the
starting price of Maquilacero’s home-
market sales and its export price
represented different stages in the
marketing process and were thus at
different levels of trade. However,
because Maquilacero only sold at one
level of trade in the home market, there
is no basis on which to determine if
there was a pattern of consistent price
differences between two levels of trade
in that market. Furthermore, there is no
other record evidence on which to base
a level-of-trade adjustment. Therefore,
although the normal-value level of trade
differed from the export-price level of
trade, we are unable to make a level-of-
trade adjustment to normal value for
Maquilacero.®

Regiopytsa

In its initial and supplemental
responses to section A, Regiopytsa
reported one channel of distribution for
its home-market sales made to two types
of customers (i.e., distributors and end-
users). For all sales made through the
affiliated reseller in the home market,
Regiopytsa reported that the
merchandise was resold to unaffiliated
customers. Regiopytsa reported a single
level of trade in its home market sales
database. Based on our analysis of
Regiopytsa’s home-market selling
functions, we preliminary found that
the selling functions for the reported
channel of distribution constituted one
level of trade in the home market, or the
normal-value level of trade.

6 For a more detailed discussion of this analysis,
see the “Level of Trade” section in the
Memorandum to the File for “Analysis of Data
Submitted by Maquilacero S.A. de C.V.
(Maquilacero) for the Preliminary Results of the
Antidumping Duty Administrative Review of Light-
Walled Rectangular Pipe and Tube (LWR pipe and
tube) from Mexico,” dated August 30, 2012
(Maquilacero Preliminary Analysis Memo), at 3 and
4.

In the U.S. market, Regiopytsa
reported one level of trade for which
there was one channel of distribution to
two types of customers (i.e., distributors
and steel service centers). It reported a
single level of trade in its U.S. sales
database. Based on our analysis of the
selling functions Regiopytsa performed
for its export-price sales, we determined
that there was one level of trade for its
U.S. sales.

Next we compared the selling
functions associated with the sales at
the normal-value level of trade to those
associated with the export-price level of
trade and, based on our analysis of
record evidence, we found that the
degree and number of selling functions
provided by Regiopytsa for its
customers in the home market was
greater than the degree to which it
provided some of those selling functions
to U.S. customers. However, as with
Magquilacero, we were unable to
calculate a level-of-trade adjustment
because we found only one level of
trade in Regiopytsa’s home market and
there is no other record evidence on
which to base an adjustment. Therefore,
for these preliminary results, we
matched the export-price sales to home-
market sales without making a level-of-
trade adjustment to normal value.?

Date of Sale

The Department will normally use
invoice date, as recorded in the
exporter’s or producer’s records kept in
the ordinary course of business, as the
date of sale, but may use a date other
than the invoice date if it better reflects
the date on which the material terms of
sale are established. See 19 CFR
351.401(i). For Maquilacero and
Regiopytsa, we found that the invoice
date best reflected the date on which
material terms of sales were established
with one exception. Regiopytsa reported
that it had some home-market sales for
which the invoice and shipment dates
did not coincide. Based on our analysis
of the factual circumstances of these
sales, we found that the material terms
of sale were in fact subject to change up
until the time the merchandise was
released for shipment. Thus, for these
preliminary results, we determined that
the most appropriate date of sale for
these sales was the date of shipment, as
discussed in the “Date of Sale” section

7 See section 773(a)(7)(A) of the Act. For further
discussion of this analysis, see the “Level of Trade”
section in the Memorandum to the File for
“Analysis of Data Submitted by Regiomontana de
Perfiles y Tubos S.A. de C.V. for the Preliminary
Results of the Antidumping Duty Administrative
Review on Light-Walled Rectangular Pipe and Tube
from Mexico,” dated August 30, 2012 (Regiopytsa
Preliminary Analysis Memo), at 3 and 4.

of Regiopytsa Preliminary Analysis
Memo at 5.

U.S. Price

Section 772(a) of the Act defines
export price as “the price at which the
subject merchandise is first sold (or
agreed to be sold) before the date of
importation by the producer or exporter
of subject merchandise outside of the
United States to an unaffiliated
purchaser in the United States or to an
unaffiliated purchaser for exportation to
the United States, as adjusted under
subsection (c).”

For purposes of these preliminary
results, we calculated the U.S. price as
the export price for Maquilacero and
Regiopytsa in accordance with section
772(a) of the Act, because the
merchandise was sold, prior to
importation by the producer, outside of
the United States to the first unaffiliated
purchaser in the United States. For each
company, we calculated export price
based on the packed price that was
charged to the first unaffiliated U.S.
customer. We made deductions for
movement expenses, where appropriate,
in accordance with section 772(c)(2)(A)
of the Act, including deductions for
foreign inland freight (plant/warehouse
to the border), U.S. inland freight
(border to the unaffiliated customer),
country of manufacture inland
insurance, and brokerage and handling.
We also made adjustments, where
appropriate, for imputed credit, certain
direct selling expenses (including
commissions), and billing adjustments.

Normal Value
A. Selection of Home Market

To determine if there was a sufficient
volume of sales of LWR pipe and tube
in the home market during the period of
review to serve as a viable basis for
calculating normal value, we compared
Magquilacero and Regiopytsa’s quantity
of home-market sales of the foreign like
product to the quantity of each
company’s respective U.S. sales of the
subject merchandise, in accordance
with section 773(a) of the Act. Because
both Maquilacero and Regiopytsa’s
aggregate quantity of home-market sales
of the foreign like product was greater
than five percent of their aggregate
quantity of U.S. sales for subject
merchandise, we determined that the
home market was viable for comparison
purposes for both companies, pursuant
to section 773(a)(1)(B) of the Act.

B. Affiliated Party Transactions and
Arm’s-Length Test

Sales to affiliated customers in the
home market that were not made at
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arm’s-length prices were excluded from
our analysis because we consider them
to be outside the ordinary course of
trade. See section 773(f)(2) of the Act;
see also 19 CFR 351.102(b). Consistent
with 19 CFR 351.403(c) and (d) and
agency practice, ‘“the Department may
calculate normal value based on sales to
affiliates if satisfied that the transactions
were made at arm’s-length.” See China
Steel Corp. v. United States, 264 F.
Supp. 2d 1339, 1365 (CIT 2003). To test
whether the sales to affiliates were made
at arm’s-length prices, we compared, on
a model-specific basis, the starting
prices of sales to affiliated and
unaffiliated customers, net of all direct
selling expenses, billing adjustments,
discounts, rebates, movement charges
and packing. Where prices to the
affiliated party were, on average, within
a range of 98 to 102 percent of the price
of identical or comparable merchandise
to the unaffiliated parties, we
determined that the sales made to the
affiliated party were at arm’s-length. See
Antidumping Proceedings: Affiliated
Party Sales in the Ordinary Course of
Trade, 67 FR 69186, 69194 (November
15, 2002). Based on this analysis,
Magquilacero’s sales through its affiliated
reseller were made at arm’s length but
those made by Regiopytsa through its
affiliated reseller and to other affiliated
customers were not. Therefore, in our
margin calculations, we included
Maquilacero’s sales to its affiliate but
excluded Regiopytsa’s sales to its
affiliates.

C. Cost of Production Analysis

Both respondents have had home-
market sales disregarded in prior
reviews on the basis that they had sales
priced below the cost of production
(COP), which were made within an
extended period of time, in substantial
quantities, and at prices which
permitted the recovery of all costs
within a reasonable period of time.8
Thus, pursuant to section
773(b)(2)(A)(ii) of the Act, there were
reasonable grounds in the current
review to believe or suspect that
Magquilacero and Regiopytsa had made
sales of the foreign like product at prices
below the COP. On October 14, 2011,
we therefore requested that both parties
provide cost information in response to

8 At the beginning of this review, sales for both
Maquilacero and Regiopytsa had been most recently
disregarded in the 2008/2009 administrative
review, as discussed in Light-Walled Rectangular
Pipe and Tube From Mexico: Preliminary Results of
Antidumping Duty Administrative Review, 75 FR
55559, 55565—-55566 (September 13, 2010),
unchanged in Light-Walled Rectangular Pipe and
Tube From Mexico; Final Results of Antidumping
Duty Administrative Review, 76 FR 9547 (February
18, 2011).

section D of the Department’s
antidumping questionnaire.

Based on a review of the cost
information provided, neither company
appeared to experience significant
changes in its cost of manufacturing
(COM) throughout the period of review.
Thus, we followed our normal
methodology of calculating a review-
period, weighted-average cost for each
product. We relied on the COP
information provided by Maquilacero
and Regiopytsa except, in accordance
with section 773(f)(2) of the Act, we
made an adjustment to Maquilacero’s
affiliated-party-supplied labor costs to
reflect the higher of the transfer price or
COP. Because the record did not
provide market prices for these services
in the market under consideration, we
used the COP of the affiliate as a proxy
for the amount representing the value of
labor costs usually reflected in the
market under consideration.?

On a product-specific basis, we
compared the adjusted, weighted-
average COP figures to the prices of
home-market sales of the foreign like
product in order to determine if these
sales were made at prices below the
COP. The prices were exclusive of any
applicable movement charges, packing
expenses, warranty expenses, or indirect
selling expenses. In determining
whether to disregard home-market sales
made at prices below their COP, we
examined if such sales were made
within an extended period of time, in
substantial quantities, and at prices
which permitted the recovery of all
costs within a reasonable period of time.

We found that, for certain products
for Maquilacero and Regiopytsa, more
than 20 percent of the home-market
sales were made at prices below the
COP and that these below-cost sales
were made within an extended period of
time and in substantial quantities. In
addition, the sales were made at prices
that did not permit the recovery of costs
within a reasonable period of time.
Thus, for both Maquilacero and
Regiopytsa, in accordance with section
773(b)(1) of the Act, we disregarded
these below-cost sales, and used only
the remaining sales of the same product
as the basis for determining normal
value.

9For further details regarding this adjustment for

Magquilacero, see the Memorandum to Neal M.
Halper, Director, Office of Accounting, from
Frederick W. Mines, Accountant, regarding the
“Cost of Production and Constructed Value
Calculation Adjustments for the Preliminary
Results—Maquilacero S.A. de C.V.”, dated August
30, 2012.

D. Price-to-Price Comparisons

We calculated the weighted-average
normal value based on prices to
unaffiliated customers and those to
affiliated customers that passed the
arm’s-length test.10 We also based
normal value on home-market sales that
passed the cost test. In our calculation
of normal value, we accounted for
billing adjustments, discounts, and
rebates, where appropriate. We also
made deductions, where applicable, for
inland freight, insurance, handling, and
warehousing, pursuant to section
773(a)(6)(B) of the Act. We also made
adjustments for differences in
circumstances of sale, in accordance
with section 773(a)(6)(C)(iii) of the Act.
In particular, we made circumstances-
of-sale adjustments for home-market
direct selling expenses, such as imputed
credit expenses and warranty expenses,
and certain U.S. direct selling expenses,
including commissions and warranty
expenses. For Maquilacero, we
calculated home-market and U.S.
warranty expenses based on a three-year
history of such expenses. See
Magquilacero Preliminary Analysis
Memo at 4 and 5. For Regiopytsa, we
calculated U.S. warranty expenses based
on a three-year history of such expenses
but, because the company does not track
warranty expenses in its normal course
of business, it was unable to provide a
history of these expenses for its home
market. Regiopytsa did include refunds
granted for merchandise in its reported
home-market billing adjustments.
Finally, we deducted home-market
packing costs and added U.S. packing
costs in accordance with sections
773(a)(6)(A) and (B) of the Act.

For more detailed information on the
calculation of normal value, see
Magquilacero Preliminary Analysis
Memo at 9 and 10 and Regiopytsa
Preliminary Analysis Memo at 9 and 10.

Currency Conversion

The Department’s preferred source for
daily exchange rates is the Federal
Reserve Bank.1! However, we note that

10 We excluded home-market sales of secondary
merchandise, for which neither Maquilacero nor
Regiopytsa could provide complete product
characteristic information and which both
companies reported to be heavily discounted lot
sales (i.e., sales of assorted merchandise), from our
margin-calculation analysis. For a more detailed
discussion of these sales, see Maquilacero
Preliminary Analysis Memo at 5 and 6 and
Regiopytsa Preliminary Analysis Memo at 6 and 7.

11 See Preliminary Results of Antidumping Duty
Administrative Review: Stainless Steel Sheet and
Strip in Coils from France, 68 FR 47049, 47055
(August 7, 2003), unchanged in Notice of Final
Results of Antidumping Duty Administrative
Review: Stainless Steel Sheet and Strip in Coils
From France, 68 FR 69379 (December 12, 2003).



55190

Federal Register/Vol. 77, No. 174/Friday, September 7, 2012/ Notices

the Federal Reserve Bank does not track
or publish exchange rates for the
Mexican peso. Therefore, pursuant to
section 773A(a) of the Act, we made
currency conversions from Mexican
pesos to U.S. dollars based on the daily
exchange rates from Factiva, a Dow
Jones & Reuters Retrieval Service.

Because Factiva only publishes
exchange rates for Monday through
Friday, we used the rate of exchange on
the most recent Friday for conversion of
dates involving a Saturday or Sunday.
See Import Administration Web site at
http://ia.ita.doc.gov/exchange/
index.html.

Preliminary Results of Review

As aresult of our review, we
preliminarily determine the following
weighted-average dumping margins
exist for the period August 1, 2010,
through July 31, 2011:

Manufacturer/exporter

Weighted-
average
dumping margin

[ E= T LU= ot =Y o S Ao [T Y O PO PP PP TRPTOPPN
Regiomontana de Perfiles Y TUDOS S.A. 08 C.V. ...ttt r e e e sr e e re e e nreenn e

0.00%
0.00%

Disclosure and Public Comments

The Department will disclose the
calculations we used in our analysis to
interested parties to this review within
five days of the date of publication of
this notice in accordance with 19 CFR
351.224(b). An interested party may
request a hearing within 30 days of
publication of these preliminary results.
See 19 CFR 351.310(c). Any hearing, if
requested, will be held 37 days after the
date of publication, or the first business
day thereafter, unless the Department
alters the date pursuant to 19 CFR
351.310(d). Interested parties may
submit case briefs no later than 30 days
after the date of publication of these
preliminary results of review. See 19
CFR 351.309(c). Rebuttal briefs, limited
to issues raised in the case briefs, may
be filed no later than five days after the
time limit for submitting the case briefs.
See 19 CFR 351.309(d). Parties who
submit argument in these proceedings
are requested to submit with the
argument: (1) A statement of the issue;
(2) a brief summary of the argument;
and (3) a table of authorities.

Parties are reminded that any requests
or other submissions must be filed
electronically using Import
Administration’s Antidumping and
Countervailing Duty Centralized
Electronic Service System, in
compliance with the procedures set
forth in Antidumping and
Countervailing Duty Proceedings:
Electronic Filing Procedures;
Administrative Protective Order
Procedures, 76 FR 39263 (July 6, 2011).
An electronically-filed document must
be received successfully in its entirety
by 5 p.m. Eastern Time (ET) on the day
of its filing.

The Department intends to issue the
final results of this administrative
review, including the results of our
analysis of the issues in any such
argument or at a hearing, within 120
days of the date of publication of this
notice. See section 751(a)(3)(A) of the
Act.

Assessment Rates

Upon completion of this
administrative review, the Department
shall determine, and CBP shall assess,
antidumping duties on all appropriate
entries. If either Maquilacero’s or
Regiopytsa’s weighted-average dumping
margin is above de minimis in the final
results of this review, we will calculate
importer- or customer-specific ad
valorem assessment rates for the
merchandise based on the ratio of the
total amount of antidumping duties
calculated for the importer’s or
customer’s examined sales made during
the period of review to the total entered
value of the sales in accordance with 19
CFR 351.212(b)(1). See Final
Modification for Reviews, 77 FR at 8103.
Where the duty assessment rates are
above de minimis, we will instruct CBP
to assess duties on all entries of subject
merchandise by that importer in
accordance with the requirements set
forth in 19 CFR 351.106(c)(2).

The Department clarified its
“automatic assessment” regulation on
May 6, 2003. See Antidumping and
Countervailing Duty Proceedings:
Assessment of Antidumping Duties, 68
FR 23954 (May 6, 2003). This
clarification will apply to entries of
subject merchandise during the period
of review that were produced by the
companies included in these
preliminary results of review and for
which the reviewed companies did not
know that the merchandise was
destined for the United States. In such
instances, we will instruct CBP to
liquidate un-reviewed entries at the all-
others rate if there is no rate for the
intermediate company(ies) involved in
the transaction.

In accordance with 19 CFR 356.8(a),
the Department intends to issue
assessment instructions to CBP on or
after 41 days following the publication
of the final results of this review.

Cash Deposit Requirements

The following cash-deposit
requirements will be effective, upon
completion of the final results of this
administrative review, for all shipments
of LWR pipe and tube from Mexico
entered or withdrawn from warehouse,
for consumption, on or after the date of
publication of the final results of
review, as provided by section 751(a)(1)
of the Act: (1) The cash-deposit rates for
the companies covered by this review
(i.e., Maquilacero and Regiopytsa) will
be the rates established in the final
results of this review, except if the rate
is less than 0.50 percent (de minimis
within the meaning of 19 CFR
351.106(c)(1)), in which case the cash
deposit will be zero; (2) for previously
reviewed or investigated companies not
listed above, the cash-deposit rate will
continue to be the company-specific rate
published for the most recent period; (3)
if the exporter is not a firm covered in
this review, a previous review, or the
LTFV investigation but the
manufacturer is, the cash-deposit rate
will be the rate established for the most
recent period for the manufacturer of
the merchandise; and (4) if neither the
exporter nor the manufacturer is a firm
covered in this or any previous review
conducted by the Department, the cash-
deposit rate will be the all-others rate of
3.76 percent, as established in the LTFV
investigation.12 These deposit
requirements, when imposed, shall
remain in effect until further notice.

Notification to Importers

This notice serves as a preliminary
reminder to importers of their
responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of

12 See Light-Walled Rectangular Pipe and Tube
from Mexico, the People’s Republic of China, and
the Republic of Korea: Antidumping Duty Orders;
Light-Walled Rectangular Pipe and Tube from the
Republic of Korea: Notice of Amended Final
Determination of Sales at Less Than Fair Value, 73
FR 45403, 45405 (August 5, 2008).
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antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

These preliminary results are issued
and published in accordance with
sections 751(a)(1) and 777(i)(1) of the
Act.

Dated: August 30, 2012.
Paul Piquado,

Assistant Secretary for Import
Administration.

[FR Doc. 2012—-22109 Filed 9-6-12; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XC008

Endangered and Threatened Species;
Recovery Plans

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; reopening of public
comment period.

SUMMARY: We, NMFS, published a
notice on May 16, 2012, announcing
that the Proposed Endangered Species
Act (ESA) Recovery Plan for Lower
Columbia River Chinook Salmon, Lower
Columbia River Coho Salmon, Columbia
River Chum Salmon, and Lower
Columbia River Steelhead (Proposed
Plan) was available for public review
and comment. Comments were due by
July 16, 2012. We have decided to
reopen the public comment period for
an additional 30 days.

DATES: We will consider and address, as
appropriate, all substantive comments
received during this reopened comment
period. Comments received during the
previous comment period will also be
considered and need not be
resubmitted. New comments must be
received no later than 5 p.m. Pacific
daylight time on October 9, 2012.

ADDRESSES: Please send written
comments and materials to Dr. Scott
Rumsey, National Marine Fisheries
Service, 1201 NE Lloyd Boulevard,
Suite 1100, Portland, OR 97232.
Comments may also be submitted by
email to:
nmfs.nwr.lowercolumbiaplan@noaa.gov.
Please include “Comments on Lower
Columbia Recovery Plan” in the subject

line of the email. Comments may be
submitted via facsimile (fax) to (503)
230-5441. Electronic copies of the
Proposed Plan are available on the
NMFS Web site at http://
www.nwr.noaa.gov/Salmon-Recovery-
Planning/Recovery-Domains/
Willamette-Lower-Columbia/LC/
Plan.cfm. Persons wishing to obtain an
electronic copy on CD ROM of the
Proposed Plan may do so by calling
Kelly Gallivan at (503) 736—4721 or by
emailing a request to
kelly.gallivan@noaa.gov with the subject
line “CD ROM Request for Lower
Columbia Recovery Plan.”

FOR FURTHER INFORMATION CONTACT: Dr.
Scott Rumsey, Salmon Recovery Branch
Chief, Protected Resources Division, at
(503) 872-2791, or
scott.rumsey@noaa.gov.

SUPPLEMENTARY INFORMATION:

Background

On May 16, 2012, we published a
notice announcing that the Proposed
Plan was available for public review and
comment (77 FR 28855). Comments
were due by July 16, 2012. On June 22,
2012, we received a letter from the
Pacific Fisheries Management Council
(Council) requesting an extension of the
public comment period. The Council
noted that the comment period
precluded the opportunity for their
advisory bodies and staff to review the
Proposed Plan and develop comments
for approval at the September 2012
Council meeting. The Council is a
valued partner in planning and
implementing recovery for West Coast
salmon and steelhead. To afford the
Council sufficient opportunity to review
the Proposed Plan and provide
comments through their typical
processes, we are reopening the
comment period for 30 days. New
comments will be due by October 9,
2012.

For background information on the
development, content, and expected use
of the Plan, please refer to the original
notice of availability for public
comment (77 FR 28855; May 16, 2012)
or our Web site at http://
www.nwr.noaa.gov/Salmon-Recovery-
Planning/Recovery-Domains/
Willamette-Lower-Columbia/LC/
Plan.cfm.

Public Comments Solicited

We are soliciting written comments
on the Proposed Plan. All substantive
comments received by the date specified
above will be considered and
incorporated, as appropriate, prior to
our decision whether to approve the
plan. We will issue a news release

announcing the adoption and
availability of a final plan. We will post
on the Northwest Region Web site
(www.nwr.noaa.gov) a summary of, and
responses to, the comments received,
along with electronic copies of the final
plan and its appendices.

Authority: 16 U.S.C. 1531 et seq.

Dated: September 4, 2012.
Angela Somma,

Chief, Endangered Species Conservation
Division, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 2012—-22110 Filed 9-6—12; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XC219

Fishing Capacity Reduction Program
for the Pacific Coast Groundfish
Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of loan repayment.

SUMMARY: NMFS issues this notice to
inform interested parties that the
California Dungeness crab sub-loan in
the fishing capacity reduction program
for the Pacific Coast Groundfish Fishery
has been repaid. Therefore, buyback fee
collections on California Dungeness
crab will cease for all landings after June
30, 2012.

DATES: Comments must be submitted on
or before 5 p.m. EST September 24,
2012.

ADDRESSES: Send comments about this
notice to Paul Marx, Chief, Financial
Services Division, NMFS, Attn:
California Dungeness Crab Buyback,
1315 East-West Highway, Silver Spring,
MD 20910 (see FOR