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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 870
RIN 3206-AM67

Federal Employees’ Group Life
Insurance Program: Court Orders Prior
to July 22, 1998

AGENCY: U.S. Office of Personnel
Management.

ACTION: Interim final rule.

SUMMARY: The Office of Personnel
Management (OPM) is issuing an
interim regulation to amend regulations
regarding the effect of any court decree
of divorce, annulment, or legal
separation, or any court-approved
property settlement agreement incident
to any court decree of divorce,
annulment, or legal separation
(hereinafter ‘‘court order”’) where the
court order expressly provides that an
individual receive Federal Employee’s
Group Life Insurance (FEGLI) benefits.
The interim regulations will allow court
orders submitted to the appropriate
Federal agency before July 22, 1998 to
be effective for providing FEGLI benefits
if the court order was received in the
appropriate office before the insured
Federal employee’s or annuitant’s death.
This revision does not affect the current
statutory limitation that court orders
apply only when FEGLI benefits are
based on insured individuals who died
after July 22, 1998.

DATES: This rule is effective December 4,
2012.

FOR FURTHER INFORMATION CONTACT:
Marguerite Martel, Senior Policy
Analyst, at (202) 606—0004 or email:
marguerite.martel@opm.gov.

SUPPLEMENTARY INFORMATION: Public
Law 105—205, 112 Stat. 683, enacted
July 22, 1998, amending section 8705 of
title 5, United States Code, required
benefits to be paid in accordance with

the terms of a court order instead of the
otherwise existing statutory order of
precedence for payment of benefits
under FEGLI. On October 8, 1999, OPM
published a final regulation interpreting
the law to mean that only those court
orders received in the appropriate office
after the date the law was enacted
would be valid to name a FEGLI
beneficiary. The regulation amended
§870.01(d)(2), of title 5, Code of Federal
Regulations.

Based on Pascavage v. Office of
Personnel Management, 773 F. Supp.2d
452 (D. Del. 2011), OPM is changing this
regulation to provide FEGLI benefits
based on court orders submitted to the
appropriate Federal agency before July
22,1998, so long as the court order was
received in the appropriate office before
the insured Federal employee’s or
annuitant’s death. This change is
consistent with the settlement
agreement in this case, Pascavage v.
Office of Personnel Management, C.A.
No.: 09—276-LPS—MPT (D. Del. filed
Aug. 6, 2012).1 This revision does not
affect the current statutory limitation
that court orders apply only when
FEGLI benefits are based on insured
individuals who died after July 22,
1998.

Under Section 553(b) of the
Administrative Procedure Act (APA) (5
U.S.C. 551, et seq.) a general notice of
proposed rulemaking is required unless
an agency, for good cause, finds that
notice and public comment thereon are
impracticable, unnecessary, or contrary
to the public interest. In addition, the
APA exempts interpretative rules from
proposed rulemaking procedures. This
rule expands benefit eligibility based on
a court-approved settlement agreement
which requires the agency to amend
current regulations in an expeditious
manner. Therefore, OPM has concluded
that delaying implementation of this
rule due to a full notice and public
comment period would be impracticable
and contrary to the public interest.
Further, OPM has determined that this
rule is an interpretive rule
implementing a court decision and adds
little substantive interpretation of the
law. For the foregoing reasons, OPM
asserts that good cause exists to
implement this rule as an interim rule
under the APA, 5 U.S.C. 553(b) and

1The settlement agreement has been
preliminarily approved by the Court.

accordingly, adopts this rule on that
basis.

Regulatory Impact Analysis

OPM has examined the impact of this
rule as required by Executive Order
12866 (September 1993, Regulatory
Planning and Review) and Executive
Order 13563, which directs agencies to
assess all costs and benefits of available
regulatory alternatives and, if regulation
is necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public, health, and
safety effects, distributive impacts, and
equity). A regulatory impact analysis
must be prepared for major rules with
economically significant effects of $100
million or more in any one year. This
rule is not considered a major rule
because OPM estimates there are
relatively few court orders received by
the appropriate office before July 22,
1998.

Paperwork Reduction Act

This document does not contain
proposed information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104—
13.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they will apply only to Federal
employees, annuitants and their former
spouses.

List of Subjects in 5 CFR Part 870

Administrative practice and
procedure, Government employees,
Hostages, Iraq, Kuwait, Lebanon, Life
insurance, Retirement.

U.S. Office of Personnel Management.

John Berry,
Director.

Accordingly, OPM is amending 5 CFR
part 870 as follows:

PART 870—FEDERAL EMPLOYEES’
GROUP LIFE INSURANCE PROGRAM

m 1. The authority citation for 5 CFR
part 870 continues to read as follows:

Authority: 5 U.S.C. 8716; Subpart J also
issued under section 599C of Pub. L. 101—
513, 104 Stat. 2064, as amended; Sec.
870.302(a)(3)(ii) also issued under section
153 of Pub. L. 104-134, 110 Stat. 1321; Sec.
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870.302(a)(3) also issued under sections
11202(f), 11232(e), and 11246(b) and (c) of
Pub. L. 105-33, 111 Stat. 251, and section
7(e) of Pub. L. 105—-274, 112 Stat. 2419; Sec.
870.302(a)(3) also issued under section 145 of
Pub. L. 106-522, 114 Stat. 2472; Secs.
870.302(b)(8), 870.601(a), and 870.602(b) also
issued under Pub. L. 110-279, 122 Stat. 2604;
Subpart E also issued under 5 U.S.C. 8702(c);
Sec. 870.601(d)(3) also issued under 5 U.S.C.
8706(d); Sec. 870.703(e)(1) also issued under
section 502 of Pub. L. 110-177, 121 Stat.
2542; Sec. 870.705 also issued under 5 U.S.C.
8714b(c) and 8714c(c); Public Law 104-106,
110 Stat. 521.

m 2.In §870.801, paragraph (d)(2) is
revised to read as follows:

§870.801 Order of precedence and

payment of benefits.
* * * * *
(d) * % %

(2) To qualify a person for such
payment, a certified copy of the court
order must be received in the
appropriate office before the death of
the insured.

* * * * *
[FR Doc. 2012—29164 Filed 12—3-12; 8:45 am]|
BILLING CODE 6325-63-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 915

[Doc. No. AMS—FV-11-0094; FV12-915-1
FIR]

Avocados Grown in South Florida;
Decreased Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: The Department of
Agriculture (USDA) is adopting, as a
final rule, without change, an interim
rule that decreased the assessment rate
established for the Avocado
Administrative Committee (Committee)
for the 2012—13 and subsequent fiscal
periods from $0.37 to $0.25 per 55-
pound bushel container of Florida
avocados handled. The Committee
locally administers the marketing order
for avocados grown in South Florida.
The interim rule decreased the
assessment rate to reflect a reduction in
expenditures for research and to help
reduce industry costs.

DATES: Effective December 5, 2012.

FOR FURTHER INFORMATION CONTACT:
Doris Jamieson or Christian D. Nissen,
Southeast Marketing Field Office,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,

AMS, USDA; Telephone: (863) 324—
3375, Fax: (863) 325-8793, or Email:
Doris.Jamieson@ams.usda.gov or
Christian.Nissen@ams.usda.gov.

Small businesses may obtain
information on complying with this and
other marketing order regulations by
viewing a guide at the following Web
site: http://www.ams.usda.gov/
MarketingOrdersSmallBusinessGuide;
or by contacting Laurel May, Marketing
Order and Agreement Division, Fruit
and Vegetable Program, AMS, USDA,
1400 Independence Avenue SW., STOP
0237, Washington, DC 20250-0237;
Telephone: (202) 720-2491, Fax: (202)
720-8938, or Email:

Laurel. May@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order No.
915, as amended (7 CFR part 915),
regulating the handling of avocados
grown in South Florida, hereinafter
referred to as the “order.” The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

USDA is issuing this rule in
conformance with Executive Order
12866.

Under the order, Florida avocado
handlers are subject to assessments,
which provide funds to administer the
order. Assessment rates issued under
the order are intended to be applicable
to all assessable Florida avocados for the
entire fiscal period, and continue
indefinitely until amended, suspended,
or terminated. The Committee’s fiscal
period begins on April 1, and ends on
March 31.

In an interim rule published in the
Federal Register on July 2, 2012, and
effective on July 3, 2012, (77 FR 39150,
Doc. No. AMS-FV-11-0094, FV12-915—
11IR), §915.235 was amended by
decreasing the assessment rate
established for Florida avocados for the
2012-13 and subsequent fiscal periods
from $0.37 to $0.25 per 55-pound
bushel container. The decrease in the
assessment rate reflects a reduction in
Committee expenditures for research
and will help reduce industry costs
while still providing adequate funding
to meet program expenses.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of

business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 30 handlers
of Florida avocados subject to regulation
under the order and around 300
producers in the production area. Small
agricultural service firms are defined by
the Small Business Administration
(SBA) as those whose annual receipts
are less than $7,000,000, and small
agricultural producers are defined as
those having annual receipts of less than
$750,000 (13 CFR 121.201).

According to Committee data and
information from the National
Agricultural Statistical Service (NASS),
the average price for Florida avocados
during the 2011-12 season was around
$16.50 per 55-pound bushel container
and total shipments were near 1,200,000
55-bushels. Using the average price and
shipment information provided by the
Committee, the majority of avocado
handlers could be considered small
businesses under SBA’s definition. In
addition, based on avocado production,
producer prices, and the total number of
Florida avocado producers, the average
annual producer revenue is less than
$750,000. Consequently, the majority of
avocado handlers and producers may be
classified as small entities.

This rule continues in effect the
action that decreased the assessment
rate established for the Committee and
collected from handlers for the 2012-13
and subsequent fiscal periods from
$0.37 to $0.25 per 55-pound bushel
container of avocados. The Committee
unanimously recommended 2012—13
expenditures of $324,575 and an
assessment rate of $0.25 per 55-pound
bushel container of avocados. The
assessment rate of $0.25 is $0.12 lower
than the rate previously in effect.
Applying the $0.25 per 55-pound bushel
container assessment rate to the
Committee’s 1,000,000 55-pound bushel
container crop estimate should provide
$250,000 in assessment income. Thus,
income derived from handler
assessments, along with interest income
and funds from the Committee’s
authorized reserve will be adequate to
cover the budgeted expenses. The
decrease in the assessment rate reflects
a reduction in Committee expenditures
for research and will help reduce
industry costs.

This rule continues in effect the
action that decreased the assessment
obligation imposed on handlers.
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Assessments are applied uniformly on
all handlers, and some of the costs may
be passed on to producers. However,
decreasing the assessment rate reduces
the burden on handlers, and may reduce
the burden on producers.

In addition, the Committee’s meeting
was widely publicized throughout the
Florida avocado industry and all
interested persons were invited to
attend the meeting and participate in
Committee deliberations on all issues.
Like all Committee meetings, the
December 14, 2011, meeting was a
public meeting and all entities, both
large and small, were able to express
views on this issue.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0189, Generic
OMB Fruit Crops. No changes in those
requirements as a result of this action
are anticipated. Should any changes
become necessary, they would be
submitted to OMB for approval.

This action imposes no additional
reporting or recordkeeping requirements
on either small or large Florida avocado
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

USDA has not identified any relevant
Federal rules that duplicate, overlap or
conflict with this rule.

Comments on the interim rule were
required to be received on or before
August 31, 2012. No comments were
received. Therefore, for reasons given in
the interim rule, we are adopting the
interim rule as a final rule, without
change.

To view the interim rule, go to:
http://www.regulations.gov/
#!documentDetail;D=AMS-FV-11-0094-
0001.

This action also affirms information
contained in the interim rule concerning
Executive Orders 12866 and 12988, and
the E-Gov Act (44 U.S.C. 101).

After consideration of all relevant
material presented, it is found that
finalizing the interim rule, without
change, as published in the Federal
Register (77 FR 39150, July 2, 2012) will
tend to effectuate the declared policy of
the Act.

List of Subjects in 7 CFR Part 915

Avocados, Reporting and
recordkeeping requirements.

PART 915—AVCOADOS GROWN IN
SOUTH FLORIDA

Accordingly, the interim rule
amending 7 CFR part 915, which was
published at 77 FR 39150 on July 2,
2012, is adopted as a final rule, without
change.

Dated: November 28, 2012.

David R. Shipman,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2012-29253 Filed 12—-3-12; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF ENERGY

10 CFR Part 710
RIN 1992-AA36

Criteria and Procedures for
Determining Eligibility for Access to
Classified Matter or Special Nuclear
Material: Technical Amendments

AGENCY: Office of the General Counsel,
Department of Energy (DOE).

ACTION: Final rule.

SUMMARY: DOE is amending its
regulations at 10 CFR part 710, which
sets forth the policies and procedures
for resolving questions concerning
eligibility for DOE access authorization,
to revise a provision concerning
designation of an acting official and to
update the official’s title. Specifically,
the duties assigned to the Principal
Deputy for Mission Support Operations
(formerly, the Deputy Chief for
Operations), Office of Health, Safety and
Security, may now be exercised by a
person or persons designated in writing
as acting for, or in the temporary
capacity of, that official. Currently, the
part 710 regulations state that this
official’s duties may be exercised by
another individual only in the official’s
absence. Today’s final rule also revises
one title: “Principal Deputy for Mission
Support Operations’ replaces “Deputy
Chief for Operations”.

DATES: Effective Date: This rule is
effective on December 4, 2012.

FOR FURTHER INFORMATION CONTACT:
Christina Pak, Office of the General
Counsel, GC-52, 1000 Independence
Avenue SW., Washington, DC 20585;
Christina.Pak@hgq.doe.gov; 202—-586—
4114; Mark R. Pekrul, Office of
Departmental Personnel Security, 1000
Independence Avenue SW.,
Washington, DC 20585;
Mark.Pekrul@hq.doe.gov; 202-586—
3249.

SUPPLEMENTARY INFORMATION:

I. Introduction

10 CFR part 710 sets forth the policies
and procedures for resolving questions
concerning eligibility for DOE access
authorization. Various DOE officials are
assigned specific duties in this process.
Currently, section 710.36 provides that
each of the named officials, with the
exception of the Secretary of Energy and
the Deputy Chief for Operations, Office
of Health, Safety and Security, may
designate his or her duties to other DOE
officials without restriction.

Since the part 710 rule was last
amended in 2001, experience has
demonstrated that conditioning the
Deputy Chief for Operations’ ability to
delegate his part 710 functions solely on
occasions when he is absent from the
office is unduly restrictive, unnecessary,
and administratively inefficient. In
order to enhance the Department’s
ability to effectively manage the
Administrative Review process
prescribed by part 710, the Deputy Chief
of Operations should be accorded
greater flexibility in delegating his
assigned responsibilities under the rule.
In those cases where duties of the
Deputy Chief of Operations are
delegated pursuant to this amendment,
they will continue to be exercised by a
DOE employee in a security-related
Senior Executive Service position
within the Office of Health, Safety and
Security, as approved by the Chief
Health, Safety and Security Officer. In
addition, DOE would update part 710 to
reflect organizational changes within
the Office of Health, Safety and Security
by replacing “Deputy Chief for
Operations”” wherever it appears in the
rule with “Principal Deputy Chief for
Mission Support Operations”.

The regulatory amendments in this
final rule do not alter substantive rights
or obligations under current law.

II. Procedural Requirements

A. Review Under Executive Orders
12866 and 13563

Today’s regulatory action has been
determined not to be “a significant
regulatory action” under Executive
Order 12866, ‘“Regulatory Planning and
Review,” 58 FR 51735 (October 4, 1993).
Accordingly, this action was not subject
to review under that Executive Order by
the Office of Information and Regulatory
Affairs of the Office of Management and
Budget (OMB). DOE has also reviewed
this regulation pursuant to Executive
Order 13563, issued on January 18, 2011
(76 FR 3281 (Jan. 21, 2011)). Executive
Order 13563 is supplemental to and
explicitly reaffirms the principles,
structures, and definitions governing
regulatory review established in
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Executive Order 12866. To the extent
permitted by law, agencies are required
by Executive Order 13563 to: (1)
Propose or adopt a regulation only upon
areasoned determination that its
benefits justify its costs (recognizing
that some benefits and costs are difficult
to quantify); (2) tailor regulations to
impose the least burden on society,
consistent with obtaining regulatory
objectives, taking into account, among
other things, and to the extent
practicable, the costs of cumulative
regulations; (3) select, in choosing
among alternative regulatory
approaches, those approaches that
maximize net benefits (including
potential economic, environmental,
public health and safety, and other
advantages; distributive impacts; and
equity); (4) to the extent feasible, specify
performance objectives, rather than
specifying the behavior or manner of
compliance that regulated entities must
adopt; and (5) identify and assess
available alternatives to direct
regulation, including providing
economic incentives to encourage the
desired behavior, such as user fees or
marketable permits, or providing
information upon which choices can be
made by the public.

DOE emphasizes as well that
Executive Order 13563 requires agencies
to use the best available techniques to
quantify anticipated present and future
benefits and costs as accurately as
possible. In its guidance, the Office of
Information and Regulatory Affairs has
emphasized that such techniques may
include identifying changing future
compliance costs that might result from
technological innovation or anticipated
behavioral changes. DOE believes that
today’s rule is consistent with these
principles, including the requirement
that, to the extent permitted by law,
agencies adopt a regulation only upon a
reasoned determination that its benefits
justify its costs and, in choosing among
alternative regulatory approaches, those
approaches maximize net benefits.

B. Administrative Procedure Act

The regulatory amendments in this
notice of final rulemaking reflect a
transfer of function that relates solely to
internal agency organization,
management or personnel. As such,
pursuant to 5 U.S.C. 553(a)(2), this rule
is not subject to the rulemaking
requirements of the Administrative
Procedure Act, including the
requirements to provide prior notice
and an opportunity for public comment
and a 30-day delay in effective date.

C. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis for any rule that by law must
be proposed for public comment, unless
the agency certifies that the rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. As required by
Executive Order 13272, “Proper
Consideration of Small Entities in
Agency Rulemaking,” 67 FR 53461
(August 16, 2002), DOE published
procedures and policies to ensure that
the potential impacts of its draft rules
on small entities are properly
considered during the rulemaking
process (68 FR 7990, February 19, 2003),
and has made them available on the
Office of General Counsel’s Web site:
http://www.gc.doe.gov. As this rule of
agency organization, management and
personnel is not subject to the
requirement to provide prior notice and
an opportunity for public comment
under 5 U.S.C. 553 or any other law,
this rule is not subject to the analytical
requirements of the Regulatory
Flexibility Act.

D. Review Under the Paperwork
Reduction Act

This final rule does not impose a
collection of information requirement
subject to the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.).

E. Review Under the National
Environmental Policy Act

DOE has concluded that promulgation
of this rule falls into a class of actions
that would not individually or
cumulatively have a significant impact
on the human environment, as
determined by DOE’s regulations
implementing the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.). Specifically, this
rule amends existing regulations
without changing the environmental
effect of the regulations being amended,
and, therefore, is covered under the
Categorical Exclusion in paragraph A5
of Appendix A to subpart D, 10 CFR
part 1021. Accordingly, neither an
environmental assessment nor an
environmental impact statement is
required.

F. Review Under Executive Order 13132

Executive Order 13132, “Federalism,”
64 FR 43255 (August 4, 1999) imposes
certain requirements on agencies
formulating and implementing policies
or regulations that preempt State law or
that have federalism implications.
Agencies are required to examine the

constitutional and statutory authority
supporting any action that would limit
the policymaking discretion of the
States and carefully assess the necessity
for such actions. The Executive Order
also requires agencies to have an
accountable process to ensure
meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications. On March 14, 2000, DOE
published a statement of policy
describing the intergovernmental
consultation process it will follow in the
development of such regulations (65 FR
13735). DOE has examined today’s rule
and has determined that it does not
preempt State law and does not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. No further action
is required by Executive Order 13132.

G. Review Under Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, ““Civil Justice
Reform” (61 FR 4729, February 7, 1996),
imposes on Federal agencies the general
duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct rather than a general
standard and promote simplification
and burden reduction. Section 3(b) of
Executive Order 12988 specifically
requires that Executive agencies make
every reasonable effort to ensure that the
regulation: (1) Clearly specifies the
preemptive effect, if any; (2) clearly
specifies any effect on existing Federal
law or regulation; (3) provides a clear
legal standard for affected conduct
while promoting simplification and
burden reduction; (4) specifies the
retroactive effect, if any; (5) adequately
defines key terms; and (6) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. Section 3(c) of Executive Order
12988 requires Executive agencies to
review regulations in light of applicable
standards in section 3(a) and section
3(b) to determine whether they are met
or it is unreasonable to meet one or
more of them. DOE has completed the
required review and determined that, to
the extent permitted by law, this final
rule meets the relevant standards of
Executive Order 12988.
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H. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to assess
the effects of a Federal regulatory action
on State, local, and tribal governments,
and the private sector. DOE has
determined that today’s regulatory
action does not impose a Federal
mandate on State, local or tribal
governments or on the private sector.

I. Review Under the Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
that may affect family well-being. This
rule would not have any impact on the
autonomy or integrity of the family as
an institution. Accordingly, DOE has
concluded that it is not necessary to
prepare a Family Policymaking
Assessment.

J. Review Under the Treasury and
General Government Appropriations
Act, 2001

The Treasury and General
Government Appropriations Act, 2001
(44 U.S.C. 3516, note) provides for
agencies to review most disseminations
of information to the public under
guidelines established by each agency
pursuant to general guideline issued by
OMB. OMB’s guidelines were published
at 67 FR 8452 (February 22, 2002), and
DOE’s guidelines were published at 67
FR 62446 (October 7, 2002). DOE has
reviewed today’s rule under the OMB
and DOE guidelines and has concluded
that it is consistent with applicable
policies in those guidelines.

K. Review Under Executive Order 13211

Executive Order 13211, ‘““Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001) requires Federal agencies to
prepare and submit to the Office of
Information and Regulatory Affairs
(OIRA), Office of Management and
Budget, a Statement of Energy Effects for
any proposed significant energy action.
A “‘significant energy action” is defined
as any action by an agency that
promulgated or is expected to lead to
promulgation of a final rule, and that:
(1) Is a significant regulatory action
under Executive Order 12866, or any
successor order; and (2) is likely to have
a significant adverse effect on the
supply, distribution, or use of energy, or
(3) is designated by the Administrator of

OIRA as a significant energy action. For
any proposed significant energy action,
the agency must give a detailed
statement of any adverse effects on
energy supply, distribution, or use
should the proposal be implemented,
and of reasonable alternatives to the
action and their expected benefits on
energy supply, distribution, and use.
Today’s regulatory action is not a
significant energy action. Accordingly,
DOE has not prepared a Statement of
Energy Effects.

L. Congressional Notification

As required by 5 U.S.C. 801, DOE will
submit to Congress a report regarding
the issuance of today’s final rule. The
report will state that it has been
determined that the rule is not a “major
rule” as defined by 5 U.S.C. 801(2).

M. Approval by the Office of the
Secretary of Energy

The Office of the Secretary of Energy
has approved issuance of this rule.

List of Subjects in 10 CFR Part 710

Administrative practice and
procedure, Classified information,
Government contracts, Government
employees, Nuclear materials.

Issued in Washington, DC, on November
26, 2012.
Gregory H. Woods,
General Counsel.

For the reasons stated in the
preamble, DOE amends part 710 of
chapter III, title 10, Code of Federal
Regulations, as set forth below:

PART 710—CRITERIA AND
PROCEDURES FOR DETERMINING
ELIGIBILTY FOR ACCESS TO
CLASSIFIED MATTER OR SPECIAL
NUCLEAR MATERIAL

m 1. The authority citation for part 710
is revised to read as follows:

Authority: 42 U.S.C. 2165, 2201, 5815,
7101, et seq., 7383h-1; 50 U.S.C. 2401 et seq.;
E.O. 10450, 3 CFR 1949-1953 comp., p. 936,
as amended; E.O. 10865, 3 CFR 1959-1963
comp., p. 398, as amended, 3 CFR Chap. IV;
E.O. 13526, 3 CFR 2010 Comp., pp. 298—327
(or successor orders); E.O. 12968, 3 CFR 1995
Comp., p. 391.

§§710.9, 710.10, 710.28, 710.29, 710.30,
710.31, and 710.32 [Amended]

m 2. Sections 710.9(e); 710.10(f);
710.28(c)(2); 710.29(a), (b), (c), (d), (f),
(g), (h), (i) ; 710.30(b)(2); 710.31(a), (b),
(d); and 710.32(c) are amended by
removing the words “Deputy Chief for
Operations” and adding, in their place,
the words “Principal Deputy Chief for
Mission Support Operations” wherever
they appear.

m 3. Section 710.36 is revised to read as
follows:

§710.36 Acting officials.

Except for the Secretary, the
responsibilities and authorities
conferred in this subpart may be
exercised by persons who have been
designated in writing as acting for, or in
the temporary capacity of, the following
DOE positions: The Local Director of
Security; the Manager; the Director,
Office of Personnel Security, DOE
Headquarters; or the General Counsel.
The responsibilities and authorities of
the Principal Deputy Chief for Mission
Support Operations, Office of Health,
Safety and Security, may be exercised
by persons in security-related Senior
Executive Service positions within the
Office of Health, Safety and Security
who have been designated in writing as
acting for, or in the temporary capacity
of, the Principal Deputy Chief for
Mission Support Operations, with the
approval of the Chief Health, Safety and
Security Officer.

[FR Doc. 2012-29234 Filed 12-3—12; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 21

[Docket No. FAA-2001-8994; Amdt. No. 21—
96]

RIN 2120-AK19

Type Certification Procedures for
Changed Products

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is revising a final
rule published on June 7, 2000 (65 FR
36244). In that final rule, the FAA
amended its regulations for the
certification of changes to type-
certificated products. That amendment
was to enhance safety by applying the
latest airworthiness standards, to the
extent practical, for the certification of
significant design changes of aircraft,
aircraft engines, and propellers. The
existing rule requires the applicant
show that the “changed product”
complies with applicable standards.
This action revises that requirement so
that an applicant is required to show
compliance only for the change and
areas affected by the change. The
intended effect of this action is to make
the regulation consistent with the FAA’s
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intent and with the certification practice
both before and after the adoption of the
existing rule.

DATES: Effective date: This rule becomes
effective February 4, 2013.

Comment date: Send comments on or
before January 3, 2013.

ADDRESSES: Send comments identified
by docket number FAA-2001-8994
using any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—30; U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at 202—493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://www.regulations.gov, including
any personal information the
commenter provides. Using the search
function of the docket Web site, anyone
can find and read the electronic form of
all comments received into any FAA
docket. This includes the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at http://DocketsInfo.dot.gov.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov at any time.
Follow the online instructions for
accessing the docket or go to the Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: For
technical questions concerning this
action, contact Victor Powell,
Certification Procedures Office (AIR—
110), Aircraft Certification Service,
Federal Aviation Administration, 950
L’Enfant Plaza SW., Washington, DC
20024; telephone (202) 385-6326; email
victor.powell@faa.gov; or Randall
Petersen, Certification Procedures Office
(AIR-110), Aircraft Certification
Service, Federal Aviation
Administration, 950 L’Enfant Plaza SW.,

Washington, DC 20024; telephone (202)
385-6325, email
randall.petersen@faa.gov.

For legal questions concerning this
action, contact Douglas Anderson,
Northwest Mountain Region—Deputy
Regional Counsel (ANM-7), Office of
the Chief Counsel, Federal Aviation
Administration Northwest Mountain
Regional Office, 1601 Lind Ave. SW.,
Renton, WA 98057; telephone (425)
227-2166; facsimile (425) 227-1007;
email douglas.anderson@faa.gov.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The Federal Aviation
Administration’s (FAA) authority to
issue rules on aviation safety is found in
Title 49 of the United States Code.
Subtitle I, section 106, describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes the scope of the FAA
Administrator’s authority.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart III, chapter 447,
section 44701. Under that section,
Congress charges the FAA with
promoting the safe flight of civil aircraft
in air commerce by prescribing
regulations for practices, methods, and
procedures the FAA Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it will clarify
existing requirements for an applicant’s
showing of compliance of an altered
type-certificated product.

I. Overview of Final Rule

The FAA has recognized over time the
wording of current § 21.101 may
establish a requirement for a compliance
showing that is too broad for an
applicant for a major design change. The
current § 21.101(a) requires an applicant
to show the “changed product” meets
applicable airworthiness requirements.?
The purpose of § 21.101 is to require an
applicant to evaluate the proposed
design change and its effect on the
product rather than the re-evaluation
(certification) of the entire changed
product. Therefore, § 21.101 is amended
to replace “‘changed product” with
“change and areas affected by the
change” to accurately limit the scope of
compliance responsibility for the
applicant. That change is also made in
§21.97 for the same reason.

II. Background

On June 7, 2000, the FAA published
a final rule entitled, “Type Certification

1The term “product” is defined in § 21.1(b) as

“aircraft, aircraft engine, or propeller.”

Procedures for Changed Products” (65
FR 36244). In that final rule, the FAA
revised the procedural requirements for
the certification of changes to type-
certificated products. The revision
required the applicant to apply the
latest airworthiness standards in effect,
to the extent practical, for the
certification of significant design
changes of aircraft, aircraft engines, and
propellers. Before this final rule, many
changes to aeronautical products were
not required to show compliance with
the latest airworthiness standards. This
rule was needed because incremental
design approval changes accumulated
into significant differences from the
original product. The final rule was
intended to expand under what
conditions the latest airworthiness
amendments needed to be applied to
changes to aeronautical products.

A. Statement of the Problem

Section 21.101 requires that
applicants show the “changed product”
meets the applicable requirements to
obtain an amended type certificate,
supplemental type certificate, or
amended supplemental type certificate.
While the purpose of the rule was to
enhance safety by requiring compliance
with the latest amendments, we
intended to limit an applicant’s
responsibility to those areas affected by
the change. Areas not affected by the
change, as described in § 21.101(b)(2)
need not be resubstantiated.

The preambles to the notice of
proposed rulemaking (NPRM) (62 FR
24294, May 2, 1997) and the subsequent
final rule entitled “Type Certification
Procedures for Changed Products” (65
FR 36244, June 7, 2000) established
parameters of an applicant’s
responsibility for showing compliance
with the latest amendments to the
change and those areas affected by the
change of a type-certificated product.
However, the term “product” is defined
in § 21.1(b) to mean ‘‘aircraft, aircraft
engine, or propeller.” By requiring
applicants to show the “changed
product” meets applicable
requirements, we inadvertently required
the entire product be shown to meet at
least the requirements that applied to
the original type certificate. This was
not our intent and was neither the
FAA’s practice before the adoption of
that rule, nor has it been our practice
since its adoption.

B. Revision to the Regulation

The term ““changed product” is
replaced with “change and areas
affected by the change” in § 21.101 to be
consistent with the rule language as
established in § 21.101(b)(2) and (b)(3)
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and to clarify the responsibility of the
applicant. The “change” refers to the
design change proposed by the
applicant. “Areas affected by the
change” refers to aspects of the type
design the applicant may not be
proposing to change directly, but that
are affected by the applicant’s proposal.
For example, changing an airframe’s
structure, such as adding a cargo door
in one location, may affect the frame or
floor loading in another area. Further,
upgrading engines with new
performance capabilities could require
additional showing of compliance for
minimum control speeds and airplane
performance requirements. For many
years the FAA has required applicants
to consider these effects, and this
practice is unchanged by this
rulemaking.

During efforts to revise § 21.101, the
FAA discovered that § 21.97(a)(2),
Approval of major changes in type
design, contains similar language to
§21.101 in the case of a “changed
product.” The FAA has therefore
determined that § 21.97(a)(2) should
also be changed by this amendment.

IV. Regulatory Notices and Analyses

A. Regulatory Evaluation

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Orders 12866 and 13563
direct that each Federal agency shall
propose or adopt a regulation only upon
areasoned determination the benefits of
the intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 (Pub. L. 96—354) requires
agencies to analyze the economic
impact of regulatory changes on small
entities. Third, the Trade Agreements
Act (Pub. L. 96—39) prohibits agencies
from setting standards that create
unnecessary obstacles to the foreign
commerce of the United States. In
developing U.S. standards, this Trade
Act requires agencies to consider
international standards and, where
appropriate, that they be the basis of
U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104-4) requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a federal mandate
likely to result in the expenditure by
state, local, or tribal governments, in the
aggregate, or by the private sector, of
$100 million or more annually (adjusted
for inflation with base year of 1995).
This portion of the preamble
summarizes the FAA’s analysis of the
economic impacts of this rule.

In conducting these analyses, the FAA
determined that this rule: (1) Has

benefits that justify its costs, (2) is not
an economically “significant regulatory
action” as defined in section 3(f) of
Executive Order 12866, (3) is not
“significant” as defined in DOT’s
Regulatory Policies and Procedures, (4)
will not have a significant economic
impact on a substantial number of small
entities, (5) will not create unnecessary
obstacles to the foreign commerce of the
United States, and (6) will not impose
an unfunded mandate on state, local, or
tribal governments, or on the private
sector by exceeding the threshold
identified above.

Department of Transportation Order
DOT 2100.5 prescribes policies and
procedures for simplification, analysis,
and review of regulations. If the
expected cost impact is so minimal that
a proposed or final rule does not
warrant a full evaluation, this order
allows that a statement to that effect and
the basis for it to be included in the
preamble if a full regulatory evaluation
of the cost and benefits is not prepared.
Such a minimal cost determination has
been made on this final rule because
this requirement reflects current
practices.

B. Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(Pub. L. 96—-354) (RFA) establishes ““‘as a
principle of regulatory issuance that
agencies shall endeavor, consistent with
the objectives of the rule and of
applicable statutes, to fit regulatory and
informational requirements to the scale
of the businesses, organizations, and
governmental jurisdictions subject to
regulation. To achieve this principle,
agencies are required to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions to assure that such proposals are
given serious consideration.” The RFA
covers a wide range of small entities,
including small businesses, not-for-
profit organizations, and small
governmental jurisdictions.

Agencies must perform a review to
determine whether a final rule will have
a significant economic impact on a
substantial number of small entities. If
the agency determines that it will, the
agency must prepare an initial
regulatory flexibility analysis as
described in the RFA. However, if an
agency determines that a final rule will
not have a significant economic impact
on a substantial number of small
entities, section 605(b) of the RFA
provides that the head of the agency
may so certify and a regulatory
flexibility analysis is not required. The
certification must include a statement
providing the factual basis for this

determination, and the reasoning should
be clear.

The net economic impact of this rule
is expected to be minimal. As this rule
is clarifying in nature, the acting FAA
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities.

C. International Trade Impact
Assessment

The Trade Agreements Act of 1979
(Pub. L. 96-39), as amended by the
Uruguay Round Agreements Act (Pub.
L. 103—465), prohibits Federal agencies
from establishing standards or engaging
in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Pursuant to these Acts, the
establishment of standards is not
considered an unnecessary obstacle to
the foreign commerce of the United
States, so long as the standard has a
legitimate domestic objective, such as
protection of safety, and does not
operate in a manner that excludes
imports that meet this objective. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards. We assessed the
potential effect of this rule and
determined that it will not constitute an
obstacle to the foreign commerce of the
United States, and, thus, is consistent
with the Trade Assessments Act.

D. Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more
(adjusted annually for inflation with the
base year 1995) in any one year by state,
local, and tribal governments, in the
aggregate, or by the private sector; such
a mandate is deemed to be a “‘significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of
$143.1 million in lieu of $100 million.
This rule does not contain such a
mandate; therefore, the requirements of
Title I do not apply.

E. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. The
FAA has determined that there is no
new requirement for information
collection associated with this final
rule.
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F. International Compatibility and
Cooperation

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA policy to
conform to International Civil Aviation
Organization (ICAO) Standards and
Recommended Practices to the
maximum extent practicable. The FAA
has reviewed the corresponding ICAO
Standards and Recommended Practices
and has identified no differences with
these regulations.

Executive Order 13609, Promoting
International Regulatory Cooperation,
promotes international regulatory
cooperation to meet shared challenges
involving health, safety, labor, security,
environmental, and other issues and to
reduce, eliminate, or prevent
unnecessary differences in regulatory
requirements. The FAA has analyzed
this action under the policies and
agency responsibilities of Executive
Order 13609, and has determined that
this action would have no effect on
international regulatory cooperation.

G. Environmental Analysis

FAA Order 1050.1E identifies FAA
actions that are categorically excluded
from preparation of an environmental
assessment or environmental impact
statement under the National
Environmental Policy Act in the
absence of extraordinary circumstances.
The FAA has determined this
rulemaking action qualifies for the
categorical exclusion identified in
paragraph 312(f) of the Order and
involves no extraordinary
circumstances.

V. Executive Order Determinations

A. Executive Order 12866

See the “Regulatory Evaluation”
discussion in the “Regulatory Notices
and Analyses” section elsewhere in this
preamble.

B. Executive Order 13132, Federalism

The FAA has analyzed this final rule
under the principles and criteria of
Executive Order 13132, Federalism. We
determined that this action will not
have a substantial direct effect on the
States, or the relationship between the
Federal Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, and, therefore,
will not have Federalism implications.

C. Executive Order 13211, Regulations
That Significantly Affect Energy Supply,
Distribution, or Use

The FAA has analyzed this final rule
under Executive Order 13211, Actions

Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001). We
have determined that it is not a
“significant energy action” under the
executive order and it is not likely to
have a significant adverse effect on the
supply, distribution, or use of energy.

VI. Additional Information
A. Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. The agency also invites
comments relating to the economic,
environmental, energy, or federalism
impacts that might result from adopting
the amendments in this document. The
most helpful comments reference a
specific portion of the rulemaking,
explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit only one time.

The FAA will file in the docket all
comments it receives, as well as a report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking. Before acting on this
rulemaking, the FAA will consider all
comments it receives on or before the
closing date for comments. The FAA
will consider comments filed after the
comment period has closed if it is
possible to do so without incurring
expense or delay. The agency may
change this proposal in light of the
comments it receives.

Proprietary or Confidential Business
Information: Commenters should not
file proprietary or confidential business
information in the docket. Such
information must be sent or delivered
directly to the person identified in the
FOR FURTHER INFORMATION CONTACT
section of this document, and marked as
proprietary or confidential. If submitting
information on a disk or CD ROM, mark
the outside of the disk or CD ROM, and
identify electronically within the disk or
CD ROM the specific information that is
proprietary or confidential.

Under 14 CFR 11.35(b), if the FAA is
aware of proprietary information filed
with a comment, the agency does not
place it in the docket. It is held in a
separate file to which the public does
not have access, and the FAA places a
note in the docket that it has received
it. If the FAA receives a request to
examine or copy this information, it
treats it as any other request under the
Freedom of Information Act (5 U.S.C.

552). The FAA processes such a request
under Department of Transportation
procedures found in 49 CFR part 7.

B. Availability of Rulemaking
Documents

An electronic copy of a rulemaking
document my be obtained by using the
Internet—

1. Search the Federal eRulemaking
Portal (http://www.regulations.gov);

2. Visit the FAA’s Regulations and
Policies Web page at http://
www.faa.gov/regulations_policies/; or

3. Access the Government Printing
Office’s Web page at http://
www.gpo.gov/fdsys/.

Copies may also be obtained by
sending a request (identified by notice,
amendment, or docket number of this
rulemaking) to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue
SW., Washington, DC 20591, or by
calling (202) 267-9680.

C. Comments Submitted to the Docket

Comments received may be viewed by
going to http://www.regulations.gov and
following the online instructions to
search the docket number for this
action. Anyone is able to search the
electronic form of all comments
received into any of the FAA’s dockets
by the name of the individual
submitting the comment (or signing the
comment, if submitted on behalf of an
association, business, labor union, etc.).

C. Small Business Regulatory
Enforcement Fairness Act

The Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996 requires FAA to comply with
small entity requests for information or
advice about compliance with statutes
and regulations within its jurisdiction.
A small entity with questions regarding
this document, may contact its local
FAA official, or the person listed under
the FOR FURTHER INFORMATION CONTACT
heading at the beginning of the
preamble. To find out more about
SBREFA on the Internet, visit http://
www.faa.gov/regulations policies/
rulemaking/sbre act/.

List of Subjects in 14 CFR Part 21

Aircraft, Aviation safety, Exports,
Imports, Reporting and recordkeeping
requirements.

The Amendments

In consideration of the foregoing, the
Federal Aviation Administration
amends chapter I of Title 14, Code of
Federal Regulations as follows:
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PART 21—CERTIFICATION
PROCEDURES FOR PRODUCTS AND
PARTS

m 1. The authority citation for part 21
continues to read as follows:

Authority: 42 U.S.C. 7572; 49 U.S.C.
106(g), 40105, 40113, 44701-44702, 44704,
44707, 44709, 44711, 44713, 44715, 45303.

m 2.In § 21.97, revise paragraph (a)(2) to
read as follows:

§21.97 Approval of major changes in type
design.

(a) * x %

(2) Show that the change and areas
affected by the change comply with the
applicable requirements of this
subchapter, and provide the FAA the
means by which such compliance has

been shown; and
* * * * *

m 3.In § 21.101, revise paragraphs (a),
(b) introductory text, (b)(3), and (c) to
read as follows:

§21.101 Designation of applicable
regulations.

(a) An applicant for a change to a type
certificate must show that the change
and areas affected by the change comply
with the airworthiness requirements
applicable to the category of the product
in effect on the date of the application
for the change and with parts 34 and 36
of this chapter. Exceptions are detailed
in paragraphs (b) and (c) of this section.

(b) Except as provided in paragraph
(g) of this section, if paragraphs (b)(1),
(2), or (3) of this section apply, an
applicant may show that the change and
areas affected by the change comply
with an earlier amendment of a
regulation required by paragraph (a) of
this section, and of any other regulation
the FAA finds is directly related.
However, the earlier amended
regulation may not precede either the
corresponding regulation incorporated
by reference in the type certificate, or
any regulation in §§ 23.2, 25.2, 27.2, or
29.2 of this subchapter that is related to
the change. The applicant may show
compliance with an earlier amendment

of a regulation for any of the following:
* * * * *

(3) Each area, system, component,
equipment, or appliance that is affected
by the change, for which the FAA finds
that compliance with a regulation
described in paragraph (a) of this
section would not contribute materially
to the level of safety of the product or
would be impractical.

(c) An applicant for a change to an
aircraft (other than a rotorcraft) of 6,000
pounds or less maximum weight, or to
a non-turbine rotorcraft of 3,000 pounds

or less maximum weight may show that
the change and areas affected by the
change comply with the regulations
incorporated by reference in the type
certificate. However, if the FAA finds
that the change is significant in an area,
the FAA may designate compliance
with an amendment to the regulation
incorporated by reference in the type
certificate that applies to the change and
any regulation that the FAA finds is
directly related, unless the FAA also
finds that compliance with that
amendment or regulation would not
contribute materially to the level of
safety of the product or would be

impractical.
* * * * *

Issued in Washington, DC on November 21,
2012.

Michael P. Huerta,

Acting Administrator.

[FR Doc. 2012—29276 Filed 12—3-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 173

[Docket No. FDA-2011-F-0853]

Secondary Direct Food Additives
Permitted in Food for Human
Consumption; Sodium
Dodecylbenzenesulfonate

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of sodium
dodecylbenzenesulfonate (CAS No.
25155-30-0) as an antimicrobial agent
for use in wash water for fruits and
vegetables without the requirement of a
potable water rinse. This action is in
response to a petition filed by Ecolab,
Inc.

DATES: This rule is effective December 4,
2012. Submit either electronic or
written objections and requests for a
hearing by January 3, 2013. See section
VII of this document for information on
the filing of objections.

ADDRESSES: You may submit either
electronic or written objections and
requests for a hearing, identified by
Docket No. FDA-2011-F-0853, by any
of the following methods:

Electronic Submissions

Submit electronic objections in the
following way:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Written Submissions

Submit written objections in the
following ways:

e FAX:301-827-6870.

e Mail/Hand delivery/Courier (for
paper or CD-ROM submissions):
Division of Dockets Management (HF A—
305), Food and Drug Administration,
5630 Fishers Lane, Rm. 1061, Rockville,
MD 20852.

Instructions: All submissions received
must include the Agency name and
Docket No. FDA-2011-F-0853 for this
rulemaking. All objections received will
be posted without change to http://
www.regulations.gov, including any
personal information provided. For
detailed instructions on submitting
objections, see the “Objections” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: For access to the docket to
read background documents or
objections received, go to http://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, Rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Molly Harry, Center for Food Safety and
Applied Nutrition (HFS-265), Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740, 240—
402-1075.

SUPPLEMENTARY INFORMATION:

I. Background

In a notice published in the Federal
Register of February 2, 2012 (77 FR
5201), FDA announced that a food
additive petition (FAP 2A4785) had
been filed by Ecolab, Inc., 370 North
Wabasha St., St. Paul, MN 55102-1390.
The petition proposed to amend the
food additive regulations in part 173,
“Secondary Direct Food Additives
Permitted in Food for Human
Consumption” (21 CFR part 173), to
provide for the safe use of sodium
dodecylbenzenesulfonate (SDBS) as an
antimicrobial agent used as a
component of an antimicrobial
formulation added to wash water for
fruits and vegetables (e.g., whole fruits
and vegetables as well as fruits,
vegetables, and herbs that have been
chopped, sliced, cut, or peeled) to
reduce microorganisms in wash water
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and on the surfaces of treated fruits and
vegetables. Fruits and vegetables treated
by the additive do not require a potable
water rinse. The petition requested that
the additive be considered for use only
in certain food service facilities. The
additive may be used at a level not to
exceed 111 milligrams per kilogram of
the wash water.

The use of SDBS is currently
approved in washing or to assist in the
peeling of fruits and vegetables under
§173.315 provided its use is followed
by a potable water rinse. In addition,
FDA food additive regulations permit
the use of SDBS as an indirect food
additive for use as a component of
single and repeated use food contact
substances (21 CFR 177.1010, 177.1200,
177.1630, 177.2600, and 177.2800), in
sanitizing solutions (21 CFR 178.1010),
and in the production of animal glue (21
CFR 178.3120).

The definition of “pesticide
chemical” under section 201(q)(1)(B)(i)
of the Federal Food, Drug, and Cosmetic
Act (the FD&C Act) (21 U.S.C.
321(q)(1)(B)(i)), excludes an
antimicrobial added to water that comes
into contact with food, in the preparing,
packing, or holding of the food for
commercial purposes. This exclusion
applies whether the water is to contact
raw agricultural commodities or
processed food. Consequently, such an
antimicrobial is a “food additive” under
section 201(s) of the FD&C Act and
subject to the requirements in section
409 of the FD&C Act (21 U.S.C. 348).
The petitioned use of SDBS as an
antimicrobial agent in processing water
is for a food additive use in certain food
service facilities. Although the
petitioned use of SDBS is regulated
under section 409 of the FD&C Act as a
food additive, this intended use of SDBS
may nevertheless be subject to
regulation as a pesticide under the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA). Therefore,
manufacturers intending to use this food
additive for this intended use should
contact the Environmental Protection
Agency to determine whether this use
requires a pesticide registration under
FIFRA.

II. Evaluation of Safety

Under the general safety standard in
section 409 of the FD&C Act, a food
additive cannot be approved for a
particular use unless a fair evaluation of
the data available to FDA establishes
that the additive is safe for that use.
FDA'’s food additive regulations (21 CFR
170.3(i)) define ‘“‘safe’’ as “‘a reasonable
certainty in the minds of competent
scientists that the substance is not

harmful under the intended conditions
of use.”

To establish with reasonable certainty
that a food additive is not harmful
under its intended conditions of use,
FDA considers the projected human
dietary intake of the additive, the
additive’s toxicological data, and other
relevant information (such as published
literature) available to FDA. As part of
FDA'’s safety evaluation, FDA reviewed
data from published studies in animals
on the safety of SDBS, including a 2-
year carcinogenicity study in rats and a
multigeneration reproductive study
with rats. Based on the results from
these studies and FDA'’s estimated
dietary intake to SDBS from current and
the proposed food uses, FDA concludes
that there is a reasonable certainty of no
harm and the petitioned use of SDBS is
safe within the meaning of section 409
of the FD&C Act.

III. Conclusion

FDA reviewed data in the petition and
other available relevant material to
evaluate the safety of SDBS as an
antimicrobial agent for use in wash
water for fruits and vegetables without
the requirement of a potable water rinse.
Based on this information, FDA
concludes that the proposed use of the
additive is safe and the additive will
achieve its intended technical effect as
an antimicrobial agent under the
proposed conditions of use. Therefore,
the regulations in part 173 should be
amended as set forth in this document.

IV. Public Disclosure

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition will be made
available for inspection at the Center for
Food Safety and Applied Nutrition by
appointment with the information
contact person (see FOR FURTHER
INFORMATION CONTACT). As provided in
§171.1(h), FDA will delete from the
documents any materials that are not
available for public disclosure before
making the documents available for
inspection.

V. Environmental Impact

FDA has carefully considered the
potential environmental effects of this
action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. FDA’s finding of no significant
impact and the evidence supporting that
finding, contained in an environmental
assessment, may be seen in the Division
of Dockets Management (see ADDRESSES)

between 9 a.m. and 4 p.m., Monday
through Friday.

VI. Paperwork Reduction Act of 1995

This final rule contains no collection
of information. Therefore, clearance by
the Office of Management and Budget
under the Paperwork Reduction Act of
1995 is not required.

VII. Objections

Any person who will be adversely
affected by this regulation may file with
the Division of Dockets Management
(see ADDRESSES) either electronic or
written objections. Each objection shall
be separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. It is only necessary to send
only one set of documents. Identify
documents with the docket number
found in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Division of Dockets Management
between 9 a.m. and 4 p.m., Monday
through Friday.

VIII. Section 301(11) of the FD&C Act

FDA’s review of this petition was
limited to section 409 of the FD&C Act.
This final rule is not a statement
regarding compliance with other
sections of the FD&C Act. For example,
the Food and Drug Administration
Amendments Act of 2007, which was
signed into law on September 27, 2007,
amended the FD&C Act to, among other
things, add section 301(11) (21 U.S.C.
331(11)). Section 301(1l) of the FD&C Act
prohibits the introduction or delivery
for introduction into interstate
commerce of any food that contains a
drug approved under section 505 of the
FD&C Act (21 U.S.C. 355), a biological
product licensed under section 351 of
the Public Health Service Act (42 U.S.C.
262), or a drug or biological product for
which substantial clinical investigations
have been instituted and their existence
has been made public, unless one of the
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exemptions in section 301(11)(1) to (11)(4)
applies. In our review of this petition,
FDA did not consider whether section
301(11) or any of its exemptions apply to
food containing this additive.
Accordingly, this final rule should not
be construed to be a statement that a
food containing this additive, if
introduced or delivered for introduction
into interstate commerce, would not
violate section 301(11) of the FD&C Act.
Furthermore, this language is included
in all food additive final rules and
therefore should not be construed to be
a statement of the likelihood that
section 301(11) of the FD&C Act applies.

List of Subjects in 21 CFR Part 173

Food additives.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director, Center for Food Safety and
Applied Nutrition, 21 CFR part 173 is
amended as follows:

PART 173—SECONDARY DIRECT
FOOD ADDITIVES PERMITTED IN
FOOD FOR HUMAN CONSUMPTION

m 1. The authority citation for 21 CFR
part 173 continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348.

m 2. Section 173.405 is added to subpart
D to read as follows:

§173.405 Sodium
dodecylbenzenesulfonate.

Sodium dodecylbenzenesulfonate
(CAS No. 25155—-30-0) may be safely
used in accordance with the following
prescribed conditions:

(a) The additive is an antimicrobial
agent used in wash water for fruits and
vegetables. The additive may be used at
a level not to exceed 111 milligrams per
kilogram in the wash water. Fruits and
vegetables treated by the additive do not
require a potable water rinse.

(b) The additive is limited to use in
commissaries, cafeterias, restaurants,
retail food establishments, nonprofit
food establishments, and other food
service operations in which food is
prepared for or served directly to the
consumer.

(c) To assure safe use of the additive,
the label or labeling of the additive
container shall bear, in addition to the
other information required by the
Federal Food, Drug, and Cosmetic Act,
adequate directions to assure use in
compliance with the provisions of this
section.

Dated: November 28, 2012.
Susan M. Bernard,

Director, Office of Regulations, Policy and
Social Sciences, Center for Food Safety and
Applied Nutrition.

[FR Doc. 2012-29279 Filed 12—-3-12; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2012—0971]
RIN 1625-AA08

Safety Zone; Overhead Cable

Replacement, Maumee River, Toledo,
OH

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary Safety Zone on
the waters of Maumee River, Toledo,
Ohio, from 8:30 a.m. on November 27,
2012 until 6:30 p.m. on December 7,
2012. This safety zone will encompass
all waters of Maumee River starting
from the CSX Railroad Bridge at River
Mile Marker 1.07 and ending 700 feet
downriver from the CSX Railroad
Bridge. This temporary Safety Zone is
necessary to protect persons operating
in the area.

DATES: This temporary final rule is
effective December 4, 2012. This rule
has been enforced with actual notice
since November 27, 2012.

ADDRESSES: Documents mentioned in
this preamble are part of docket USCG—
2012—-0971. To view documents
mentioned in this preamble as being
available in the docket, go http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” You may visit the Docket
Management Facility, Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email MST1 Kevin Biami,
Marine Safety Unit Toledo, Coast Guard;
telephone (419) 418-6008, email
Kevin.E.Biami@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

On October 18, 2012, the Coast Guard
established a temporary final rule (TFR)
entitled Safety Zone; Overhead Cable
Replacement, Maumee River, Toledo,
OH (docket number USCG-2012-0948)
in support of the replacement of
electrical cables suspended over the
Maumee River. To coincide with the
expected schedule of the cable
replacement project, that TFR was
effective from 9:30 a.m. on October 23,
2012 until 3 p.m. on October 26, 2012.
However, due to an equipment failure,
an unforeseen breakage of one of the
electrical cables and inclement weather
conditions, the contractor had requested
an extension of the safety zone, and a
subsequent TFR was established on
October 26, 2012, extending the safety
zone from 9:30 a.m. on October 27, 2012
until 3 p.m. on November 2, 2012. Due
to the effects of Hurricane Sandy, the
contractor was unable to complete the
operation and has requested that a new
safety zone be established from 8:30
a.m. on November 27, 2012 until 6:30
p.m. on December 7, 2012.

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because doing
so would be impracticable and contrary
to the public interest. The final details
for this stage of the operation were not
known to the Coast Guard until there
was insufficient time remaining before
the operation to publish an NPRM.
Thus, delaying the effective date of this
rule to wait for a comment period to run
would be both impracticable and
contrary to the public interest because it
would inhibit the Coast Guard’s ability
to protect the public from the hazards
associated with this Coast Guard
operation.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Waiting for a 30 day effective
period to run is impracticable and
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contrary to the public interest for the
same reasons discussed in the preceding
paragraph.

B. Basis and Purpose

The legal basis for the rule is the
Coast Guard’s authority to establish
regulated navigation areas and limited
access areas: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191,
195; 33 CFR 1.05-1, 6.04-1, 6.04-6,
160.5; Public Law 107-295, 116 Stat.
2064; Department of Homeland Security
Delegation No. 0170.1.

First Energy/Toledo Edison is
replacing three overhead power cables
that span across the Maumee River near
the CSX Railroad Bridge on the Maumee
River. All work will be near the CSX
Railroad Bridge on the downriver side.
The Captain of the Port Detroit has
determined that this stage of the
operation continues to pose certain
public hazards, including possible
entanglement of the power lines in a
vessel’s propellers if the power lines are
dropped onto the Maumee River during
the operation.

C. Discussion of Rule

With the aforementioned hazards in
mind, the Captain of the Port Detroit has
determined that a safety zone is
necessary to ensure the safety of
participants and vessels during the
operation. The temporary safety zone is
established herein will be enforced from
8:30 a.m. on November 27, 2012 until
6:30 p.m. on December 7, 2012, and will
be enforced from 8:30 a.m. until 6:30
p.m. on each day of this period.

Entry into, transiting, or anchoring
within the safety zone is prohibited
unless authorized by the Captain of the
Port, Sector Detroit or his designated on
scene representative. The Captain of the
Port, Sector Detroit or his designated on
scene representative may be contacted
via VHF Channel 16. All persons and
vessels shall comply with the
instructions of the Coast Guard Captain
of the Port, designated on scene patrol
personnel, or operation personnel.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes or executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and

does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under these Orders. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS). We conclude that this rule is not
a significant regulatory action because
we anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone created by this rule will be
relatively small and enforced for
relatively short time. Although the
requesting organization, First Energy/
Toledo Edison, is requesting a ten hour
block each day for up to eleven days,
First Energy/Toledo Edison estimates
that the safety zone will only need to be
active for forty minutes to three hours
on each day. Also, the safety zone is
designed to minimize its impact on
navigable waters. Thus, restrictions on
vessel movement within that particular
area are expected to be minimal. Under
certain conditions, moreover, vessels
may still transit through the safety zone
when permitted by the Captain of the
Port.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit through the
Maumee River, OH between 8:30 a.m.
and 6:30 p.m. on November 27th, 28th,
29th, 30th, and December 1st, 2nd, 3rd,
4th, 5th, 6th and 7th 2012.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: This rule is
expected to be in effect for only
approximately forty minutes to three
hours each day. In the event that this
temporary safety zone affects shipping,
commercial vessels may request
permission from the Captain of the Port,

Sector Detroit to transit through the
safety zone. The Coast Guard will give
notice to the public via a Broadcast
Notice to Mariners that the regulation is
in effect.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them. If this
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888—734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
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will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

7. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

8. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

9. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

10. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

11. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

12. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

13. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a determination that this
action is one of a category of actions that
do not individually or cumulatively
have a significant effect on the human
environment. This rule involves a

temporary safety zone and, therefore it
is categorically excluded from further
review under paragraph (34)(g) of Figure
2-1 of the Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapters 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T09-0971 as follows:

§165.T09-0971 Safety Zone; Overhead
Cable Replacement, Maumee River, Toledo,
OH.

(a) Location. The following area is a
temporary safety zone: all U.S.
navigable waters of the Maumee River,
Toledo, OH, starting from the CSX
Railroad Bridge at River Mile Marker
1.07 and ending 700 feet down river
from the CSX Railroad Bridge.

(b) Effective and enforcement period.
This regulation will be enforced from
8:30 a.m. on November 27, 2012 until
6:30 p.m. on December 7, 2012. This
regulation will be enforced from 8:30
a.m. until 6:30 p.m. on each day of this
period.

(c) Definitions. The following
definitions apply to this section:

(1) “On-scene Representative”” means
any Coast Guard Commissioned,
warrant, or petty officer designated by
the Captain of the Port Detroit to
monitor a safety zone, permit entry into
the zone, give legally enforceable orders
to persons or vessels within the zones,
and take other actions authorized by the
Captain of the Port.

(2) “Public vessel”” means vessels
owned, chartered, or operated by the
United States, or by a State or political
subdivision thereof.

(d) Regulations. (1) In accordance
with the general regulations in § 165.23
of this part, entry into, transiting, or

anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port Detroit, or his
designated representative.

(2) This safety zone is closed to all
vessel traffic, excepted as may be
permitted by the Captain of the Port
Detroit or his designated representative.
All persons and vessels must comply
with the instructions of the Coast Guard
Captain of the Port or his designated
representative. Upon being hailed by the
U.S. Coast Guard by siren, radio,
flashing light or other means, the
operator of a vessel shall proceed as
directed.

(3) All vessels must obtain permission
from the Captain of the Port or his
designated representative to enter, move
within, or exit the safety zone
established in this section when this
safety zone is enforced. Vessels and
persons granted permission to enter the
safety zone must obey all lawful orders
or directions of the Captain of the Port
or a designated representative. While
within a safety zone, all vessels must
operate at the minimum speed
necessary to maintain a safe course.

(e) Exemption. Public vessels, as
defined in paragraph (b) of this section,
are exempt from the requirements in
this section.

(f) Waiver. For any vessel, the Captain
of the Port Detroit or his designated
representative may waive any of the
requirements of this section, upon
finding that operational conditions or
other circumstances are such that
application of this section is
unnecessary or impractical for the
purposes of public or environmental
safety.

(g) Notification. The Captain of the
Port Detroit will notify the public that
the safety zones in this section are or
will be enforced by all appropriate
means to the affected segments of the
public including publication in the
Federal Register as practicable, in
accordance with 33 CFR 165.7(a). Such
means of notification may also include,
but are not limited to Broadcast Notice
to Mariners or Local Notice to Mariners.
The Captain of the Port will issue a
Broadcast Notice to Mariners notifying
the public when enforcement of the
safety zone is cancelled.

Dated: November 21, 2012.
J.E. Ogden,

Captain, U.S. Coast Guard, Captain of the
Port, Sector Detroit.

[FR Doc. 2012—29187 Filed 12—3-12; 8:45 am]|
BILLING CODE 9110-04-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2012-0619; FRL-9754-9]

Approval and Promulgation of Air
Quality Implementation Plans;
Delaware; Control of Stationary
Generator Emissions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve a revision to the
Delaware Department of Natural
Resources and Environmental Control
(DNREC) State Implementation Plan
(SIP). The revision amends Regulation
1102—PERMITS, Appendix A to
provide permit exemptions for certain
internal combustion engines. EPA is
approving this revision in accordance
with the requirements of the Clean Air
Act (CAA).

DATES: This rule is effective on February
4, 2013 without further notice, unless
EPA receives adverse written comment
by January 3, 2013. If EPA receives such
comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03-0OAR-2012-0619 by one of the
following methods:

A. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. Email: cox.kathleen@epa.gov.

C. Mail: EPA-R03—OAR-2012-0619,
Kathleen Cox, Associate Director, Office
of Permits and Air Toxics, Mailcode
3AP10, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2012—
0619. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you

consider to be GBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an ““‘anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov, your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Delaware Department of
Natural Resources and Environmental
Control, 89 Kings Highway, P.O. Box
1401, Dover, Delaware 19903.

FOR FURTHER INFORMATION CONTACT:
Cathleen Van Osten, (215) 814—2746, or
by email at vanosten.cathleen@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background

On April 29, 2008 (73 FR 23101), EPA
approved a SIP revision containing
provisions to control emissions from
stationary generators. The revision
added a new regulation, Regulation No.
1144—CONTROL OF STATIONARY
GENERATOR EMISSIONS. The
regulation established operating
requirements, fuel sulfur content limits,
and record keeping requirements for
stationary generators.

II. Summary of SIP Revision

On November 1, 2007, the Delaware
Department of Natural Resources and
Environmental Control submitted a
formal revision to its State
Implementation Plan. The SIP revision
contains amendments to Regulation No.
1102—PERMITS. This amendment
clarifies the permitting requirements for
owners of stationary generators,
specifically adding certain internal
combustion engines to the list of
exempted sources in Appendix A, of
Regulation No. 1102, List of Exempted
Sources. The amendment exempts: (a)
Any internal combustion engine
associated with a stationary electrical
generator that (1) has a standby power
rating of 450 kilowatts or less that is
used only during the times of
emergency, (2) is located at any
residence, or (3) is located at any
commercial poultry producing premise,
as these terms are defined in Regulation
No. 1144; and (b) any internal
combustion fuel burning equipment,
which is not associated with a
stationary electrical generator, and has
an engine power rating of 450
horsepower (hp) or less.

II1. Final Action

EPA is approving the Delaware SIP
revision for Regulation No. 1102—
PERMITS submitted on November 1,
2007. EPA is publishing this rule
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comment. However, in the “Proposed
Rules” section of today’s Federal
Register, EPA is publishing a separate
document that will serve as the proposal
to approve the SIP revision if adverse
comments are filed. This rule will be
effective on February 4, 2013 without
further notice unless EPA receives
adverse comment by January 3, 2013. If
EPA receives adverse comment, EPA
will publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. EPA
will address all public comments in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time.

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
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EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Isnot a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible

methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by February 4, 2013. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. Parties with

objections to this direct final rule are
encouraged to file a comment in
response to the parallel notice of
proposed rulemaking for this action
published in the proposed rules section
of today’s Federal Register, rather than
file an immediate petition for judicial
review of this direct final rule, so that
EPA can withdraw this direct final rule
and address the comment in the
proposed rulemaking. This action, to
amend Delaware’s Regulation 1102—
PERMITS, may not be challenged later
in proceedings to enforce its
requirements. (See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: November 6, 2012.
W.C. Early,
Acting Regional Administrator, Region III.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart I—Delaware

m 2.In §52.420, the table in paragraph
(c) is amended by revising the entry for
Regulation 1102, Appendix A to read as
follows:

§52.420 Identification of plan.
* * * * *
(C) * *x %

EPA-APPROVED REGULATIONS IN THE DELAWARE SIP

State effective

State regulation (7 DNREC . : " .
1100) Title/subject date EPA approval date Additional explanation
T102 e Permits.
Appendix A ..o, [List of Permits Exemptions] .. 1/11/06  12/4/12 [Insert page number  Addition of paragraphs 32.0
9/11/08 where the document be- and 33.0 (formerly gg. and

gins].

hh. respectively).
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[FR Doc. 2012-29103 Filed 12-3-12; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

42 CFR Part 73
RIN 0920-AA34
Possession, Use, and Transfer of

Select Agents and Toxins; Biennial
Review

AGENCY: Centers for Disease Control and
Prevention (CDC), Department of Health
and Human Services (HHS).

ACTION: Final rule; correction.

SUMMARY: The Department of Health and
Human Services is correcting a final
rule that appeared in the Federal
Register on October 5, 2012 (77 FR
61084). The document updated the list
of HHS and overlap biological agents
and toxins and designated certain select
agents and toxins as Tier 1 agents.

DATES: Effective Date: Effective
December 4, 2012.

FOR FURTHER INFORMATION CONTACT:
Robbin Weyant, Director, Division of
Select Agents and Toxins, Centers for
Disease Control and Prevention, 1600
Clifton Rd., MS A-46, Atlanta, GA
30333. Telephone: (404) 718-2000.

SUPPLEMENTARY INFORMATION: In FR Doc.
2012-24389, published on October 5,
2012 (77 FR 61084) appearing on pages
61086 and 61110, the following
corrections are made: Preamble
[Corrected]

1. On page 61086, in the second
column, second paragraph, beginning
on the fourth line, “According to
available reports, Lujo virus (1) caused
a fatal outbreak of hemorrhagic fever, (2)
has a case fatality rate of 80 percent, (3)
has been phylogenetically identified as
an arenavirus, and (4) is related to those
members of the Old World arenaviridae
family (Junin, Machupo, Sabia,
Guanarito, and Lassa) listed as HHS
select agents that cause hemorrhagic
fever and pose a significant risk to
public health and safety (Ref 2)” is
corrected to read: “According to
available reports, Lujo virus (1) caused
a fatal outbreak of hemorrhagic fever, (2)
has a case fatality rate of 80 percent, (3)
has been phylogenetically identified as
an arenavirus, and (4) is related to those
members of the Arenaviridae family
(Junin, Machupo, Sabia, Guanarito, and
Lassa) listed as HHS select agents that
cause hemorrhagic fever and pose a
significant risk to public health and
safety (Ref 2).”

§73.0 [Corrected]

2. On page, 61110, in the second
column, in § 73.0 (Applicability and
related requirements), in paragraph one,
“All individuals and entities that
possess SARS-CoV, Lujo virus, or
Chapare virus must provide notice to
CDC regarding their possession of
SARS-CoV, Lujo virus, or Chapare virus
on or before November 5, 2012.
Currently registered individuals and
entities possessing SARS-CoV, Lujo
virus, or Chapare virus must meet all
the requirements of this part by
December 4, 2012. All previously
unregistered individuals and entities
possessing SARS-CoV, Lujo virus, or
Chapare virus must meet all of the
requirements of this part by April 3,
2013 is corrected to read: “All
individuals and entities that possess
SARS-CoV, Lujo virus, or Chapare virus
must provide notice to CDC regarding
their possession of SARS-CoV, Lujo
virus, or Chapare virus on or before
December 4, 2012. Currently registered
individuals and entities possessing
SARS-CoV, Lujo virus, or Chapare virus
must meet all the requirements of this
part by December 4, 2012. All
previously unregistered individuals and
entities possessing SARS-CoV, Lujo
virus, or Chapare virus must meet all of
the requirements of this part by April 3,
2013.”

Dated: November 21, 2012.
Kathleen Sebelius,
Secretary.
[FR Doc. 2012-28784 Filed 12—3-12; 8:45 am]
BILLING CODE 4163-18-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67
[Docket ID FEMA-2012-0003]

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: Base (1% annual-chance)
Flood Elevations (BFEs) and modified
BFEs are made final for the
communities listed below. The BFEs
and modified BFEs are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the

National Flood Insurance Program
(NFIP).

DATES: The date of issuance of the Flood
Insurance Rate Map (FIRM) showing
BFEs and modified BFEs for each
community. This date may be obtained
by contacting the office where the maps
are available for inspection as indicated
in the table below.

ADDRESSES: The final BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646—4064, or (email)
Luis.Rodriguez3@fema.dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below for the modified BFEs for
each community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Deputy Associate
Administrator for Mitigation has
resolved any appeals resulting from this
notification.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67. FEMA has
developed criteria for floodplain
management in floodprone areas in
accordance with 44 CFR part 60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community. The BFEs and
modified BFEs are made final in the
communities listed below. Elevations at
selected locations in each community
are shown.

National Environmental Policy Act.
This final rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. An
environmental impact assessment has
not been prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.
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Executive Order 13132, Federalism.
This final rule involves no policies that
have federalism implications under

Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This final rule meets the

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
amended as follows:

applicable standards of Executive Order

PART 67—[AMENDED]

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,

3 CFR, 1979 Comp., p. 376.
§67.11 [Amended]

m 2. The tables published under the

12988. authority of §67.11 are amended as
e follows:
m 1. The authority citation for part 67
continues to read as follows:
* Elevation in feet
(NGVD)
+ Elevation in feet
(NAVD)
State City/town/county Source of flooding Location # Depth in feet
above ground
A Elevation in
meters (MSL)
Modified
Unincorporated Areas of Carbon County, Montana
Docket No.: FEMA-B-1221
Montana .........cccceeeeeenee Unincorporated Areas Clarks Fork Yellowstone Approximately 1.89 miles downstream of +3304
of Carbon County. River. Twany Trail.
Approximately 770 feet downstream of +3405
the Rock Creek (Lower) confluence.

*National Geodetic Vertical Datum.

+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

ADDRESSES

Unincorporated Areas of Carbon County

Maps are available for inspection at 17 West 11th Street, Red Lodge, MT 59068.

Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)
+ Elevation in feet
(NAVD)
# Depth in feet
above ground
A Elevation in
meters (MSL)
Modified

Communities affected

Indian River County, FL, and Incorporated Areas

Docket No.: FEMA-B-1148

Approximately 550 feet upstream of the confluence with
South Prong Creek.

Approximately 1,320 feet upstream of Fleming Street .......

Within area of multiple ponding areas bounded by 17th
Street Southwest to the north, 27th Avenue Southwest
to the west, 21st Street Southwest to the south, and
20th Avenue Southwest to the east.

At the confluence with Lateral J ..........cccoceeeeeeiiciieeneeees

Approximately 1,450 feet upstream of the confluence with
Lateral J.
Just upstream of 18th Place Southwest ..........ccccccenieneene

Approximately 1,750 feet upstream of 18th Place South-
west.
At the confluence with Lateral J Tributary 1 .......................

Approximately 1.1 mile upstream of the confluence with
Lateral J Tributary 1.

Within area of multiple ponding areas bounded by 17th
Street Southwest to the north, 43rd Avenue Southwest
to the west, 25th Street Southwest to the south, and

27th Avenue Southwest to the east.

+5 | City of Sebastian, Unincor-
porated Areas of Indian
River County.

+19
+21 | Unincorporated Areas of In-
dian River County.

+18 | Unincorporated Areas of In-
dian River County.
+20

+18 | Unincorporated Areas of In-
dian River County.
+20

+18 | Unincorporated Areas of In-
dian River County.
+22

+21 | Unincorporated Areas of In-
dian River County.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)

Communities affected

Modified

ML=2 e Within area of multiple ponding areas bounded by 17th +22 | Unincorporated Areas of In-
Street Southwest to the north, 43rd Avenue Southwest dian River County.
to the west, 25th Street Southwest to the south, and
27th Avenue Southwest to the east.

ML=3 o Within area of multiple ponding areas bounded by 17th +21 | Unincorporated Areas of In-
Street Southwest to the north, 43rd Avenue Southwest dian River County.
to the west, 25th Street Southwest to the south, and
27th Avenue Southwest to the east.

ML=4 e Within area of multiple ponding areas bounded by 17th +21 | Unincorporated Areas of In-
Street Southwest to the north, 43rd Avenue Southwest dian River County.
to the west, 25th Street Southwest to the south, and
27th Avenue Southwest to the east.

ML=5 Within area of multiple ponding areas bounded by 17th +21 | Unincorporated Areas of In-
Street Southwest to the north, 43rd Avenue Southwest dian River County.
to the west, 25th Street Southwest to the south, and
27th Avenue Southwest to the east.

ML=6 .o Within area of multiple ponding areas bounded by 17th +20 | Unincorporated Areas of In-
Street Southwest to the north, 43rd Avenue Southwest dian River County.
to the west, 25th Street Southwest to the south, and
27th Avenue Southwest to the east.

ML=7 e Within area of multiple ponding areas bounded by 17th +21 | Unincorporated Areas of In-
Street Southwest to the north, 43rd Avenue Southwest dian River County.
to the west, 25th Street Southwest to the south, and
27th Avenue Southwest to the east.

ML=8 oo Within area of multiple ponding areas bounded by 17th +20 | Unincorporated Areas of In-
Street Southwest to the north, 43rd Avenue Southwest dian River County.
to the west, 25th Street Southwest to the south, and
27th Avenue Southwest to the east.

ML=9 Within area of multiple ponding areas bounded by 17th +20 | Unincorporated Areas of In-
Street Southwest to the north, 43rd Avenue Southwest dian River County.
to the west, 25th Street Southwest to the south, and
27th Avenue Southwest to the east.

ML=10 oo Within area of multiple ponding areas bounded by 17th +20 | Unincorporated Areas of In-
Street Southwest to the north, 43rd Avenue Southwest dian River County.
to the west, 25th Street Southwest to the south, and
27th Avenue Southwest to the east.

ML=11 Within area of multiple ponding areas bounded by 17th +20 | Unincorporated Areas of In-
Street Southwest to the north, 43rd Avenue Southwest dian River County.
to the west, 25th Street Southwest to the south, and
27th Avenue Southwest to the east.

ML=12 e Within area of multiple ponding areas bounded by 17th +20 | Unincorporated Areas of In-
Street Southwest to the north, 43rd Avenue Southwest dian River County.
to the west, 25th Street Southwest to the south, and
27th Avenue Southwest to the east.

ML=13 e Within area of multiple ponding areas bounded by 17th +20 | Unincorporated Areas of In-
Street Southwest to the north, 43rd Avenue Southwest dian River County.
to the west, 25th Street Southwest to the south, and
27th Avenue Southwest to the east.

ML=14 Within area of multiple ponding areas bounded by 17th +21 | Unincorporated Areas of In-
Street Southwest to the north, 43rd Avenue Southwest dian River County.
to the west, 25th Street Southwest to the south, and
27th Avenue Southwest to the east.

ML=15 e Within area of multiple ponding areas bounded by 17th +22 | Unincorporated Areas of In-
Street Southwest to the north, 43rd Avenue Southwest dian River County.
to the west, 25th Street Southwest to the south, and
27th Avenue Southwest to the east.

ML=16 .o Within area of multiple ponding areas bounded by 17th +20 | Unincorporated Areas of In-
Street Southwest to the north, 43rd Avenue Southwest dian River County.
to the west, 25th Street Southwest to the south, and
27th Avenue Southwest to the east.

ML=A7 e Within area of multiple ponding areas bounded by 17th +20 | Unincorporated Areas of In-

Street Southwest to the north, 43rd Avenue Southwest
to the west, 25th Street Southwest to the south, and
27th Avenue Southwest to the east.

dian River County.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)
Modified

Communities affected

Within area of multiple ponding areas bounded by 17th
Street Southwest to the north, 43rd Avenue Southwest
to the west, 25th Street Southwest to the south, and
27th Avenue Southwest to the east.

Within area of multiple ponding areas bounded by 17th
Street Southwest to the north, 43rd Avenue Southwest
to the west, 25th Street Southwest to the south, and
27th Avenue Southwest to the east.

Within area of multiple ponding areas bounded by 17th
Street Southwest to the north, 43rd Avenue Southwest
to the west, 25th Street Southwest to the south, and
27th Avenue Southwest to the east.

Within area of multiple ponding areas bounded by 17th
Street Southwest to the north, 43rd Avenue Southwest
to the west, 25th Street Southwest to the south, and
27th Avenue Southwest to the east.

Within area of multiple ponding areas bounded by 17th
Street Southwest to the north, 43rd Avenue Southwest
to the west, 25th Street Southwest to the south, and
27th Avenue Southwest to the east.

Within area of multiple ponding areas bounded by 17th
Street Southwest to the north, 43rd Avenue Southwest
to the west, 25th Street Southwest to the south, and
27th Avenue Southwest to the east.

Within area of multiple ponding areas bounded by 17th
Street Southwest to the north, 43rd Avenue Southwest
to the west, 25th Street Southwest to the south, and
27th Avenue Southwest to the east.

Within area of multiple ponding areas bounded by 17th
Street Southwest to the north, 43rd Avenue Southwest
to the west, 25th Street Southwest to the south, and
27th Avenue Southwest to the east.

Within area of multiple ponding areas bounded by 17th
Street Southwest to the north, 43rd Avenue Southwest
to the west, 25th Street Southwest to the south, and
27th Avenue Southwest to the east.

Within area of multiple ponding areas bounded by Barber
Street to the north and west, 85th Street to the south,
and U.S. Route 1 to the east.

Within area of multiple ponding areas bounded by Barber
Street to the north and west, 85th Street to the south,
and U.S. Route 1 to the east.

Within area of multiple ponding areas bounded by Barber
Street to the north and west, 85th Street to the south,
and U.S. Route 1 to the east.

Within area of multiple ponding areas bounded by Main
Street to the north and west, and Sebastian Boulevard
to the south and east.

Within area of multiple ponding areas bounded by Main
Street to the north and west, and Sebastian Boulevard
to the south and east.

Within area of multiple ponding areas bounded by Main
Street to the north and west, and Sebastian Boulevard
to the south and east.

Within area of multiple ponding areas bounded by Main
Street to the north and west, and Sebastian Boulevard
to the south and east.

Within area of multiple ponding areas bounded by Main
Street to the north and west, and Sebastian Boulevard
to the south and east.

Within area of multiple ponding areas bounded by Main
Street to the north and west, and Sebastian Boulevard
to the south and east.

Within area of multiple ponding areas bounded by Main
Street to the north and west, and Sebastian Boulevard
to the south and east.

+20

+20

+20

+21

+21

+21

+20

+22

+20

+19

+18

+18

+22

+22

+22

+22

+22

+22

+22

Unincorporated Areas of In-
dian River County.

Unincorporated Areas of In-
dian River County.

Unincorporated Areas of In-
dian River County.

Unincorporated Areas of In-
dian River County.

Unincorporated Areas of In-
dian River County.

Unincorporated Areas of In-
dian River County.

Unincorporated Areas of In-
dian River County.

Unincorporated Areas of In-
dian River County.

Unincorporated Areas of In-
dian River County.

City of Sebastian.

City of Sebastian.

City of Sebastian.

City of Sebastian.

City of Sebastian.

City of Sebastian.

City of Sebastian.

City of Sebastian.

City of Sebastian.

City of Sebastian.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)
Modified

Communities affected

Within area of multiple ponding areas bounded by Main
Street to the north and west, and Sebastian Boulevard
to the south and east.

Within area of multiple ponding areas bounded by Main
Street to the north and west, and Sebastian Boulevard
to the south and east.

Within area of multiple ponding areas bounded by Main
Street to the north and west, and Sebastian Boulevard
to the south and east.

Within area of multiple ponding areas bounded by Main
Street to the north and west, and Sebastian Boulevard
to the south and east.

Within area of multiple ponding areas bounded by Main
Street to the north and west, and Sebastian Boulevard
to the south and east.

Within area of multiple ponding areas bounded by Main
Street to the north and west, and Sebastian Boulevard
to the south and east.

Within area of multiple ponding areas bounded by Sebas-
tian Boulevard to the north and west, Genesee Avenue
to the south, and Laconia Street to the east.

Within area of multiple ponding areas bounded by Sebas-
tian Boulevard to the north and west, Genesee Avenue
to the south, and Laconia Street to the east.

Within area of multiple ponding areas bounded by Sebas-
tian Boulevard to the north and west, Genesee Avenue
to the south, and Laconia Street to the east.

Within area of multiple ponding areas bounded by Sebas-
tian Boulevard to the north and west, Genesee Avenue
to the south, and Laconia Street to the east.

Within area of multiple ponding areas bounded by Sebas-
tian Boulevard to the north and west, Genesee Avenue
to the south, and Laconia Street to the east.

Within area of multiple ponding areas bounded by Sebas-
tian Boulevard to the north and west, Genesee Avenue
to the south, and Laconia Street to the east.

Within area of multiple ponding areas bounded by Sebas-
tian Boulevard to the north and west, Genesee Avenue
to the south, and Laconia Street to the east.

Within area of multiple ponding areas bounded by Sebas-
tian Boulevard to the north and west, Genesee Avenue
to the south, and Laconia Street to the east.

Within area of multiple ponding areas bounded by Sebas-
tian Boulevard to the north and west, Genesee Avenue
to the south, and Laconia Street to the east.

Within area of multiple ponding areas bounded by Sebas-
tian Boulevard to the north and west, Genesee Avenue
to the south, and Laconia Street to the east.

Within area of multiple ponding areas bounded by Sebas-
tian Boulevard to the north and west, Genesee Avenue
to the south, and Laconia Street to the east.

Within area of multiple ponding areas bounded by Sebas-
tian Boulevard to the north and west, Genesee Avenue
to the south, and Laconia Street to the east.

Within area of multiple ponding areas bounded by Gen-
esee Avenue to the north, Stony Point Drive to the
west, and Stonecrop Street to the south and east.

Within area of multiple ponding areas bounded by Crystal
Mist Avenue to the north, Laconia Street to the west,
Concha Drive to the south, and Clearbrook Street to the
east.

Within area of multiple ponding areas bounded by Bene-
dictine Terrace to the north, Cheltenham Street to the
west, Rolling Hill Drive to the south, and Cownie Lane
to the east.

+21

+21

+20

+21

+22

+23

+21

+20

+20

+20

+21

+20

+20

+20

+21

+20

+20

+20

+14

+15

+19

City of Sebastian.

City of Sebastian.

City of Sebastian.

City of Sebastian.

City of Sebastian.

City of Sebastian.

City of Sebastian.

City of Sebastian.

City of Sebastian.

City of Sebastian.

City of Sebastian.

City of Sebastian.

City of Sebastian.

City of Sebastian.

City of Sebastian.

City of Sebastian.

City of Sebastian.

City of Sebastian.

City of Sebastian.

City of Sebastian.

City of Sebastian.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)

Communities affected

Modified
SL=19 i Within area of multiple ponding areas bounded by Belfast +20 | City of Sebastian.
Terrace to the north, Haverford Lane to the west,
Browning Terrace to the south, and Coverbrook Lane to
the east.
Schumann Waterway ................ Approximately 250 feet downstream of Schumann Drive .. +15 | City of Sebastian, Unincor-
porated Areas of Indian
River County.
Approximately 0.7 mile upstream of Schumann Drive ....... +23
Stream 1 ..o Approximately 207 feet upstream of 14th Street South- +22 | Unincorporated Areas of In-
west. dian River County.
Just upstream of 17th Street Southwest ..........cccocceeieien. +22
Vero Lakes Channel A (Land- Just upstream of 85th Street .........cccoveiiiniiiiiie +20 | Unincorporated Areas of In-
ward of Right Levee). dian River County.
Approximately 2.7 miles upstream of 85th Street ............... +23

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

ADDRESSES
City of Sebastian

Maps are available for inspection at City Hall, 1225 Main Street, Sebastian, FL 32958.

Unincorporated Areas of Indian River County
Maps are available for inspection at the Indian River County Administration Building, 1840 25th Street, Vero Beach, FL 32960.

Webster County, lowa, and Incorporated Areas

Docket No.: FEMA-B-1221

Des Moines River

Lizard Creek

Solider Creek

Approximately 1.6 miles downstream of U.S. Route 20 .....

Approximately 2.1 miles upstream of East Hawkeye Ave-
nue.
At the Des Moines River confluence

Approximately 0.9 mile upstream of Phinney Park Drive ...
At the Des Moines River confluence

Approximately 1.2 miles upstream of Solider Creek Drive

+987

+1008

+995

+999
+993

+1098

City of Fort Dodge, Unincor-
porated Areas of Webster
County.

City of Fort Dodge, Unincor-
porated Areas of Webster
County.

City of Fort Dodge, Unincor-
porated Areas of Webster
County.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

ADDRESSES
City of Fort Dodge

Maps are available for inspection at 819 1st Avenue South, Fort Dodge, IA 50501.

Unincorporated Areas of Webster County

Maps are available for inspection at the Webster County Courthouse, 701 Central Avenue, 4th Floor, Fort Dodge, IA 50501.

Pottawatomie County, Kansas, and Incorporated Areas
Docket No.: FEMA-B-1104 and FEMA-B-1140

Big Blue River Tributary

Elbo Creek

Elbo Creek Tributary .................

Approximately 100 feet upstream of the confluence with
the Big Blue River.

Approximately 1,200 feet upstream of Junietta Road

Approximately 1,600 feet upstream of the confluence with
the Big Blue River.

Approximately 1,400 feet upstream of the confluence with
School Creek.

At the confluence with Elbo Creek ..........cccvieviniiniiecncns

Approximately 950 feet upstream of Junietta Road

+1010

+1058
+1010

+1064

+1042

+1068

Unincorporated Areas of
Pottawatomie County.

Unincorporated Areas of

Pottawatomie County.

Unincorporated Areas of
Pottawatomie County.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)

Communities affected

Modified
North Unnamed Tributary ......... Approximately 500 feet northeast of the intersection of #2 | City of Wamego, Unincor-
U.S. Route 24 and Walsh Road. porated Areas of
Pottawatomie County.
Approximately 1.0 mile northeast of the intersection of #2
U.S. Route 24 and Walsh Road.
School Creek .....cccoccveeevieeeennnen. At the confluence with EIbo Creek .......cccoeceeeiiiiiiiicienens +1061 | Unincorporated Areas of
Pottawatomie County.
Approximately 0.5 mile upstream of the confluence with +1075

Elbo Creek.

*National Geodetic Vertical Datum.

+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

ADDRESSES
City of Wamego

Maps are available for inspection at City Hall, 430 Lincoln Avenue, Wamego, KS 66547.

Unincorporated Areas of Pottawatomie County
Maps are available for inspection at the Pottawatomie County Courthouse, Zoning Office, 207 North 1st Street, Westmoreland, KS 66549.

Dickinson County, Michigan (All Jurisdictions)

Docket No.: FEMA-B-1223

Menominee River ........cccccec......

Approximately 1.1 miles downstream of Little Quinnesec
Dam.
At the Iron County boundary

+888

+1118

City of Kingsford, Township
of Breitung.

*National Geodetic Vertical Datum.

+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

ADDRESSES
City of Kingsford

Maps are available for inspection at City Hall, 305 South Carpenter Avenue, Kingsford, MI 49802.

Township of Breitung

Maps are available for inspection at the Breitung Township Hall, 3851 Menominee Street, Quinnesec, MI 49876.

Macomb County, Michigan (All Jurisdictions)

Docket No.: FEMA-B-1223

Anchor Bay

Auvase Creek/Sutherland-
Oemig Drain.

Crapaud Creek

Fish Creek

Salt River

Entire shoreline within community

Approximately 960 feet downstream of Jefferson Avenue

Approximately 850 feet downstream of Sugarbush Road ..
Approximately 860 feet downstream of Main Street ...........
Approximately 340 feet downstream of Perrin Street
Approximately 1,170 feet downstream of Callens Road ....
Approximately 1,585 feet upstream of Callens Road
Approximately 0.5 mile downstream of Jefferson Avenue
Approximately 70 feet downstream of 23 Mile Road

+579

+579

+579
+579
+579
+579
+579
+579
+579

City of New Baltimore,
Township of Chesterfield,
Township of Harrison.

Township of Chesterfield.

City of New Baltimore.

Township of Chesterfield.

Township of Chesterfield.

*National Geodetic Vertical Datum.

+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

ADDRESSES
City of New Baltimore

Maps are available for inspection at 36535 Green Street, New Baltimore, Ml 48047.

Township of Chesterfield

Maps are available for inspection at 47275 Sugarbush Road, Chesterfield, Ml 48047.

Township of Harrison

Maps are available for inspection at 38151 L’Anse Creuse Street, Harrison Township, Ml 48045.



Federal Register/Vol. 77, No. 233/ Tuesday, December 4, 2012/Rules and Regulations

71709

Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)

Communities affected

Modified
Santa Fe County, New Mexico, and Incorporated Areas
Docket No: FEMA-B-1196
Arroyo Barranca ..........ccoceeeeeene Approximately 100 feet upstream of the Arroyo Mascaras +7022 | City of Santa Fe.
confluence.
Approximately 100 feet upstream of Camino Del Norte ..... +7338
Arroyo De La Paz ..........ccc..... At the Arroyo De Los Antores confluence ............cccceeee. +6722 | City of Santa Fe.
Approximately 1,000 feet upstream of Rodeo Road .......... +6802
Arroyo De La Piedra ................. Approximately 300 feet downstream of Vallecita Drive ...... +7103 | City of Santa Fe.
Approximately 1,400 feet upstream of Barranca Drive ....... +7435
Arroyo De Los Amigos ............. Approximately 100 feet upstream of the Arroyo De Los +6852 | City of Santa Fe.
Chamisos confluence.
Approximately 1,400 feet upstream of Saint Michaels +7016
Drive.
Arroyo De Los Antores ............. Approximately 200 feet upstream of the Arroyo De Los +6701 | City of Santa Fe.
Chamisos confluence.
Approximately 600 feet upstream of Zia Road ................... +6738
Arroyo De Los Antores Ponding | Entire shoreline .........ccccoiiiiiiiiiiiiiii e +6750 | City of Santa Fe.
Area.
Arroyo De Los Antores Sheet Sheet flow areas along the Arroyo De Los Antores (Low- #1 | City of Santa Fe.
Flow. est Flood Depth).
Sheet flow areas along the Arroyo De Los Antores (High- #2
est Flood Depth).
Arroyo En Medio .........ccccene. Approximately 500 feet upstream of the Arroyo De Los +6754 | City of Santa Fe, Unincor-
Chamisos confluence. porated Areas of Santa Fe
County.
Approximately 1,200 feet upstream of Cloudstone Drive ... +7510
Arroyo Hondo ......c.ccceveeeiiennnen. At the Arroyo De Los Chamisos confluence ...........cccccuee.. +6098 | City of Santa Fe, Unincor-
porated Areas of Santa Fe
County.
Approximately 70 feet upstream of County Road 67F ....... +7428
Arroyo Hondo Split Flow ........... Approximately 0.7 mile upstream of Rancho Viejo Boule- +6400 | Unincorporated Areas of
vard. Santa Fe County.
Approximately 1.8 miles upstream of Arroyo Viejo Road ... +6483
Arroyo Ranchito ....................... Approximately 150 feet upstream of the Arroyo De La +7043 | City of Santa Fe.
Piedra confluence.
Approximately 600 feet upstream of Camino Encantado ... +7320
AIroyo Saiz .....ccoceeeeieiiiiieee, At the upstream side of Avenida Primera ...........ccccceveene +7191 | City of Santa Fe.
Approximately 0.6 mile upstream of Avenida Primera ....... +7339
Big Tesuque Creek .........c.c...e. At the Rio Tesuque confluence ..........c.ccocercvveiiencieneennene +6930 | Unincorporated Areas of
Santa Fe County.
Approximately 1.0 mile upstream of County Road 72A ..... +7234
Canada Ancha ........ccccvvieiiene Approximately 0.4 mile upstream of the Santa Fe River +7194 | City of Santa Fe, Unincor-
confluence.. porated Areas of Santa Fe
County.
Approximately 0.3 mile upstream of La Entrada ................ +7780
East Arroyo De La Piedra ........ At the Arroyo De La Piedra confluence +7199 | City of Santa Fe.
Approximately 0.7 mile upstream of Calle Conejo ............. +7585
Little Tesuque Creek ................ At the Rio Tesuque confluence ..........c.ccocevceveieiicieneecnene +6930 | Unincorporated Areas of
Santa Fe County.
Approximately 100 feet upstream of Bishops Lodge Road +7140
Northeast Arroyo De Los Pinos | Approximately 80 feet upstream of 6th Street .................... +6828 | City of Santa Fe.
Approximately 1,100 feet upstream of Luisa Street +6955
Rio Tesuque .......ccccevevirneenenen. Approximately 0.5 mile downstream of Tesuque Village +6693 | Pueblo of Tesuque, Unincor-
Road. porated Areas of Santa Fe
County.
At the Big Tesuque Creek and Little Tesuque Creek con- +6930
fluence.
Santa Cruz River ........cccceeueene Approximately 1,000 feet downstream of State Route 106 +5670 | City of Espanola, Santa
Clara Indian Reservation,
Unincorporated Areas of
Santa Fe County.
Approximately 0.5 mile upstream of State Route 106 ........ +5702
Unnamed Stream 31 ................ At the Rio Tesuque confluence ..........c.ccoceviveevienciieneennens +6741 | City of Santa Fe, Unincor-

porated Areas of Santa Fe
County.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)
Modified

Communities affected

Approximately 500 feet upstream of Sangre De Cristo
Drive.

+7105

*National Geodetic Vertical Datum.

+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

ADDRESSES
City of Espanola

Maps are available for inspection at City Hall, 405 North Paseo de Onate, Espanola, NM 87532.

City of Santa Fe

Maps are available for inspection at City Hall, 200 Lincoln Avenue, Santa Fe, NM 87504.

Pueblo of Tesuque

Maps are available for inspection at the Pueblo of Tesuque Governor’s Office, TP 804 Building 4, Santa Fe, NM 87506.

Santa Clara Indian Reservation

Maps are available for inspection at the Santa Clara Indian Reservation Governor’s Office, 1 Kee Street, Espanola, NM 87532.

Unincorporated Areas of Santa Fe County

Maps are available for inspection at the Santa Fe County Building, 102 Grant Avenue, Santa Fe, NM 87504.

Johnson County, Texas, and Incorporated Areas

Docket No.: FEMA-B-1130

Hurst Creek

Little Booger Creek

Low Branch

McAnear Creek

Quil Miller Creek

Shannon Creek

Tributary of Valley Branch

Unnamed Tributary to Shannon
Creek.

VC-8A Stream

Valley Branch

Village Creek

West Buffalo Creek

Just upstream of County Road 601A ........cccceevvivirineennene

Approximately 540 feet upstream of Hidden Court

Approximately 375 feet downstream of Summercrest Bou-
levard.

Approximately 725 feet upstream of Marcia Lane

Approximately 1,600 feet downstream of U.S. Route 287
Business.

Just upstream of U.S. Route 287 BUSINESS .........ccccereeuene

At the confluence with East Buffalo Creek

Approximately 1,850 feet upstream of Kilpatrick Avenue ...

Approximately 450 feet downstream of Hidden Creek

Approximately 75 feet east of Litchfield Lane

Approximately 1,500 feet upstream of the confluence with
Unnamed Tributary to Shannon Creek.

Just downstream of County Road 1020

Approximately 500 feet upstream of County Road 608

Approximately 1,000 feet upstream of County Road 608 ..

Approximately 0.30 mile upstream of the confluence with
Shannon Creek.

Approximately 0.98 mile upstream of the confluence with
Shannon Creek.

Just upstream of Greenway Drive

Approximately 100 feet upstream of County Road 802
Approximately 0.38 mile downstream of County Road 529

Approximately 1,500 feet downstream of County Road
529.

At the northern Tarrant County boundary

Approximately 0.44 mile upstream of the confluence with
North Creek.

Approximately 650 feet downstream of Westhill Drive

Approximately 300 feet downstream of U.S. Route 67

+679
+721
+739

+769
+616

+622
+732

+817
+683

+695
+758

+793
+674

+674
+756

+773
+788
+818
+673
+673

+658
+677

+799
+800

City of Burleson, Unincor-
porated Areas of Johnson
County.

City of Burleson.

City of Mansfield.

City of Cleburne.

City of Burleson, Unincor-
porated Areas of Johnson
County.

City of Burleson.

Unincorporated Areas of

Johnson County.

City of Burleson.

City of Burleson, Unincor-
porated Areas of Johnson
County.

Unincorporated Areas of
Johnson County.

City of Burleson.

City of Cleburne.

*National Geodetic Vertical Datum.

+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)

Communities affected

Modified

ADDRESSES
City of Burleson

Maps are available for inspection at City Hall, 141 West Renfro Street, Burleson, TX 76028.

City of Cleburne

Maps are available for inspection at City Hall, 10 North Robinson Street, Cleburne, TX 76033.

City of Mansfield

Maps are available for inspection at 1200 East Broad Street, Mansfield, TX 76063.

Unincorporated Areas of Johnson County

Maps are available for inspection at the Johnson County Courthouse, 2 North Main Street, Cleburne, TX 76033.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: November 8, 2012.
James A. Walke,

Acting Deputy Associate Administrator for
Mitigation, Department of Homeland
Security, Federal Emergency Management
Agency.

[FR Doc. 2012-29255 Filed 12-3-12; 8:45 am]
BILLING CODE 9110-12-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 0 and 54
[CC Docket 96-45; FCC 12-131]

Commission’s Rules Regarding the
Office of Managing Director and the
Office of Inspector General

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) amends its rules to
reassign to the Office of Managing
Director (OMD) certain audit activities
formerly assigned to the Office of
Inspector General (OIG). The activities
concern oversight of the annual audit of
the Universal Service Administrative
Corporation (USAC) required by the
Commission’s rules. In addition, the
Commission delegates of authority to
OMD, in consultation with the Office of
General Counsel, to issue subpoenas
concerning matters within its
jurisdiction.

DATES: Effective December 4, 2012.

FOR FURTHER INFORMATION CONTACT:
Office of Managing Director, Financial

Operations: call Thomas Buckley at
(202) 418-0725.

SUPPLEMENTARY INFORMATION: This is a
summary of the Part 54 Audit Authority
Transition Order released on October
19, 2012. The Part 54 Audit Authority
Transition Order and related
Commission documents may be
purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc. (BCPI), 445 12th Street
SW., Room CY-B402, Washington, DC
20554, telephone 202—-488-5300, fax
202—-488-5563, or you may contact BCPI
at its Web site: http://
www.BCPIWEB.com. When ordering
documents from BCPI, please provide
the appropriate FCC document number,
for example FCC 12-131. The Part 54
Audit Authority Transition Order is also
available on the Internet at the
Commission’s Electronic Filing System
Web Page at: http://fjallfoss.fcc.gov/
edocs_public/.

1. Section 54.717 of the Commission’s
rules requires the USAC “to obtain and
pay for an annual audit conducted by an
independent auditor to examine its
operations and books of account to
determine, among other things, whether
* * * [USAC] is properly administering
the universal service support
mechanisms to prevent fraud, waste,
and abuse.” Since 2006, OIG has been
the staff unit responsible for overseeing
the conduct of the part 54 audit. The
purpose of this annual audit has been to
oversee the operations of the Universal
Service Administrator and to safeguard
the Universal Service Fund from
potential waste, fraud, and abuse.

2. The Commission amends section
54.717 of its rules to substitute OMD as
the staff unit responsible for overseeing
the part 54 USAC audit. In 2010, OMD
instructed USAC that OIG would no
longer directly conduct or oversee the
universal service fund beneficiary and
contributor audit plan (BCAP), an audit
separate from the part 54 USAC audit.
This change was in furtherance of OIG’s

understanding of its responsibilities
consistent with the Inspector General
Act of 1978, as amended (IG Act). As a
result, OMD assumed from OIG the
responsibility for directing and
overseeing USAC’s implementation of
the BCAP program. Consistent with
OIG’s request that the part 54 audit
function be transferred back to an
appropriate Bureau or Office, and
because the Commission finds that
OMBD now oversees the universal service
fund BCAP audits and has in place the
resources and expertise needed to
oversee the part 54 audit as well, the
Commission transfers part 54 oversight
authority to OMD.

3. Given this augmentation of OMD’s
role in audit oversight, the Commission
also finds it appropriate to delegate
limited authority to OMD, upon
receiving approval from the Office of
General Counsel, to issue subpoenas
that directly relate to OMD’S oversight
of audits of the USF programs and
OMD'’s review and evaluation of the
interstate telecommunications relay
services fund, the North American
numbering plan, regulatory fee
collection, FCC operating expenses, and
debt collection. By granting OMD with
this specific, limited and discreet
subpoena authority, the Commission
will ensure that OMD has the necessary
tools to obtain all relevant
documentation in a timely manner to
complete audit findings and implement
corrective actions for all of these
programs. Absent this delegation, there
is the potential that an audited entity in
a particular FCC program may resist
providing essential data to OMD to
confirm that entity is operating
consistent with program rules.
Providing OMD with this specific,
limited and discreet subpoena authority,
therefore strengthens OMD’s ability to
effectively review and evaluate the
aforementioned FCC programs in a
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timely manner and further protect these
programs against waste, fraud, and
abuse.

4. The rule amendments adopted in
this Order involve rules of agency
organization, procedure, or practice.
The notice and comment and effective
date provisions of the Administrative
Procedure Act are therefore
inapplicable.

5. Accordingly, it is ordered, that
pursuant to sections 4(i), 4(j), 5(c),
303(r), 47 U.S.C. 154(i), 154(j), 155(c),
303(r) of the Communications Act of
1934, as amended, 47 CFR part 54 is
amended, as set forth below, effective
upon publication in the Federal
Register.

List of Subjects
47 CFR Part 0

Classified information, Freedom of
information, Government publications,
Reporting and recordkeeping
requirements.

47 CFR Part 54

Communications common carriers,
Health facilities, Reporting and
recordkeeping requirements.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 0 and
54 as follows:

PART 0—COMMISSION
ORGANIZATION

m 1. The authority citation for part 0
continues to read as follows:

Authority: Secs. 5, 48 Stat. 1068, as
amended; 47 U.S.C. 155, 225, unless
otherwise noted.

m 2. Amend § 0.231 by adding paragraph
(1) to read as follows:

§0.231 Authority delegated

* * * * *

(1) Subpoena authority. The Managing
Director is delegated authority to issue
subpoenas for the Office of Managing
Director’s oversight of audits of the USF
programs and the Office of Managing
Director’s review and evaluation of the
interstate telecommunications relay
services fund, the North American
numbering plan, regulatory fee
collection, FCC operating expenses, and
debt collection. Before issuing a
subpoena, the Office of Managing
Director shall obtain the approval of the
Office of General Counsel.

PART 54—UNIVERSAL SERVICE

m 3. The authority citation for part 54 is
revised to read as follows:

Authority: Secs. 5, 48 Stat. 1068, as
amended; 47 U.S.C. 155.

§54.717 [Amended]

m 4.In §54.717 remove the words
“Office of Inspector General” and add in
their place, the words “Office of
Managing Director” and remove the
words “Inspector General” and add in
their place, the words ‘““Managing
Director”” each place it appears.

[FR Doc. 2012—29150 Filed 12—3-12; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 54

[WC Docket Nos. 11-42; 03-109; 12—-23 and
CC Docket No. 96-45; FCC 12-11]

Lifeline and Link Up Reform and
Modernization, Advancing Broadband
Availability Through Digital Literacy
Training

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) announces that the Office
of Management and Budget (OMB) has
approved, for a period of three years, the
information collection requirements
associated with certain of the provisions
of the rules adopted as part of the
Commission’s Lifeline and Link Up
Reform and Modernization Report and
Order (Order). The Commission
submitted revisions to those information
collection requirements under control
number 3060-0819 to OMB for review
and approval, as required by the
Paperwork Reduction Act (PRA) of 1995
(44 U.S.C. 3501-3520), 77 FR 52718,
August 30, 2012. The revisions as
updated were approved by OMB on
November 7, 2012.

DATES: The Office of Management and
Budget granted approval on November
7, 2012 for the information collection
requirements under OMB Control No.
3060-0819.

FOR FURTHER INFORMATION CONTACT:
Jonathan Lechter, Wireline Competition
Bureau, (202) 418-7400 or TTY: (202)
418-0484.

SUPPLEMENTARY INFORMATION: This
document announces that, on November
7, 2012, OMB approved, for a period of

three years, the information collection
requirements contained in the
Commission’s Order, FCC 12-11,
published at 77 FR 12952, March 2,
2012. The OMB Control Number is
3060-0819. The Commission publishes
this notice as an announcement of the
effective date rules requiring OMB
approval. To request materials in
accessible formats for people with
disabilities (Braille, large print,
electronic files, audio format), send an
email to fcc504@fcc.gov or call the
Consumer and Governmental Affairs
Bureau at (202) 418—-0530 (voice), (202)
418-0432 (TTY).

Synopsis

As required by the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507),
the FCC is notifying the public that it
received OMB approval on November 7,
2012, for the information collection
requirements contained in the
Commission’s rules at 47 CFR Sections
54.202(a), 54.401(d), 54.403, 54.404,
54.405(c), 54.405(e) except the portion
of paragraph (4) relating to temporary
address de-enrollment, 54.407, 54.410(a)
through (f), 54.416, 54.417, 54.420, and
54.422.

Under 5 CFR 1320, an agency may not
conduct or sponsor a collection of
information unless it displays a current,
valid OMB Control Number.

No person shall be subject to any
penalty for failing to comply with a
collection of information subject to the
Paperwork Reduction Act that does not
display a current, valid OMB Control
Number. The OMB Control Number is
3060-0819.

The foregoing notice is required by
the Paperwork Reduction Act of 1995,
Pub. L. 104-13, October 1, 1995, and 44
U.S.C. 3507.

The total annual reporting burdens
and costs for the respondents are as
follows:

OMB Control Number: 3060-0819.

OMB Approval Date: November 7,
2012.

OMB Expiration Date: November 30,
2015.

Title: Section 54.400 through 54.707
and Lifeline Assistance (Lifeline)
Connection Assistance (Link-Up) .

Form Numbers: FCC Forms 497, 550,
555, and 560.

Respondents: Individuals or
households and businesses or other for-
profit.

Number of Respondents and
Responses: 13,500,940 respondents;
41,828,019 responses.

Estimated Time per Response: .25
hours to 50 hours.

Frequency of Response: On Occasion,
Quarterly, Biennially, Monthly, 1-Time,
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and Annual reporting requirements,
Third Party Disclosure requirements
and Recordkeeping requirements.

Obligation to Respond: Required to
obtain or retain benefits. Statutory
authority for this information collection
is contained in 47 U.S.C. 1, 4(i), 201—
205, 214, 254, 403 of the
Communications Act of 1934, as
amended.

Total Annual Burden: 24,185,658
hours.

Total Annual Cost: N/A.

Nature and Extent of Confidentiality:
The Commission is not requesting that
respondents submit confidential
information to the Commission. We note
that the Universal Service
Administrative Corporation must
preserve the confidentiality of all data
obtained from respondents and
contributors to the universal service
support program mechanism, must not
use the data except for purposes of
administering the universal service
support program, and must not disclose
data in company-specific form unless
directed to do so by the Commission.
Also, respondents may request materials
or information submitted to the
Commission be withheld from public
inspection under 47 CFR 0.459 of the
Commission’s rules.

Needs and Uses: In the 2012 Lifeline
Reform Order, 77 FR 12952, March 2,
2012, we take actions necessary to
address waste in the Universal Service
Fund. All the requirements contained
herein are necessary to implement the
congressional mandate for universal
service. These reporting and
recordkeeping requirements are
necessary to ensure that only eligible
subscribers receive support and that
Eligible Telecommunications Carriers
follow certain rules designed to protect
low income consumers and the
Universal Service Fund. The Lifeline
Reform Order is another step in the
Commission’s ongoing efforts to
overhaul all of USF programs. The
Order acts to eliminate waste and
inefficiency in the program and to
increase accountability.

Federal Communications Commission.
Bulah P. Wheeler,

Associate Secretary.

[FR Doc. 2012—-29069 Filed 11-30-12; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MB Docket No. 09-52; FCC 11-190]
Policies To Promote Rural Radio

Service and To Streamline Allotment
and Assignment Procedures

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: In this document, the
Commission announces that the Office
of Management and Budget (OMB) has
approved, for a period of three years, the
information collection requirements
(form revisions) associated with the
Commission’s rules contained in the
Third Report and Order, FCC 11-190,
pertaining to the policies to promote
rural radio service and to streamline
allotment and assignment procedures.
This notice is consistent with the Third
Report and Order, which stated that the
Commission would publish a document
in the Federal Register announcing the
effective date of these information
collection requirements (form changes).
DATES: Effective date: The amendment
to § 73.3573, published at 77 FR 32034,
May 31, 2012, was approved by OMB
July 2, 2012, and is effective December
4, 2012.

Applicability date: The form revisions
to FCC Forms 314 and 315 associated
with this rule are applicable December
4, 2012.

FOR FURTHER INFORMATION CONTACT:
Cathy Williams on (202) 418-2918 or
via email to: Cathy. Williams@fcc.gov.
SUPPLEMENTARY INFORMATION: This
document announces that, on October
10, 2012, OMB approved, for a period of
three years, the information collection
requirements contained in the
Commission’s Third Report and Order,
FCC 11-190, published at 77 FR 2916,
January 20, 2012. The OMB Control
Number is 3060—-0031. The Commission
publishes this document as an
announcement of the effective date of
the information collection requirements
(form revisions for FCC Forms 314 and
315).

Synopsis

As required by the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507),
the FCC is notifying the public that it
received OMB approval on October 10,
2012, for the form revisions to FCC
Forms 314 and 315.

Under 5 CFR part 1320, an agency
may not conduct or sponsor a collection

of information unless it displays a
current, valid OMB Control Number.

No person shall be subject to any
penalty for failing to comply with a
collection of information subject to the
Paperwork Reduction Act that does not
display a current, valid OMB Control
Number. The OMB Control Number is
3060-0031.

The foregoing is required by the
Paperwork Reduction Act of 1995, Pub.
L. 104-13, October 1, 1995, and 44
U.S.C. 3507.

The total annual reporting burdens
and costs for the respondents are as
follows:

Control Number: 3060—-0031.

Title: Application for Consent to
Assignment of Broadcast Station
Construction Permit or License, FCC
Form 314; Application for Consent to
Transfer Control of Entity Holding
Broadcast Station Construction Permit
or License, FCC Form 315; Section
73.3580, Local Public Notice of Filing of
Broadcast Applications.

Form Numbers: FCC Forms 314 and
315.

OMB Approval Date: October 10,
2012.

OMB Expiration Date: October 31,
2015.

Type of Review: Revision of a
currently approved collection.

Respondents: Business or other for-
profit entities; Not-for-profit
institutions; State, local or Tribal
government.

Number of Respondents and
Responses: 4,840 respondents and
12,880 responses.

Estimated Time per Response: 0.084
to 6 hours.

Frequency of Response: On occasion
reporting requirement; Third party
disclosure requirement.

Obligation To Respond: Required to
obtain or retain benefits. Statutory
authority for this collection of
information is contained in Sections
154(i), 303(b) and 308 of the
Communications Act of 1934, as
amended.

Total Annual Burden: 18,670 hours.

Total Annual Cost: $52,519,656.

Privacy Impact Assessment(s): No
impacts.

Nature and Extent of Confidentiality:
There is no need for confidentiality and
respondents are not being asked to
submit confidential information to the
Commission.

Needs and Uses: On January 28, 2010,
the Commission adopted a First Report
and Order and Further Notice of
Proposed Rulemaking (‘“Rural First
R&0”’) in MB Docket No. 09-52, FCC
10-24, 25 FCC Rcd 1583 (2010). In the
Rural First R&0O, the Commission
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adopted a Tribal Priority under Section
307(b) of the Communications Act of
1934, as amended, to assist federally
recognized Native American Tribes and
Alaska Native Villages (“Tribes”) and
entities primarily owned or controlled
by Tribes in obtaining broadcast radio
construction permits designed primarily
to serve Tribal Lands (the “Tribal
Priority’’). Tribal affiliated applicants
that meet certain conditions regarding
Tribal membership and signal coverage
qualify for the Tribal Priority, which in
most cases will enable the qualifying
applicants to obtain radio construction
permits without proceeding to
competitive bidding, in the case of
commercial stations, or to a point
system evaluation, in the case of
noncommercial educational (“NCE”’)
stations. On March 3, 2011, the
Commission adopted a Second Report
and Order (‘“Rural Second R&0”’), First
Order on Reconsideration, and Second
Further Notice of Proposed Rule Making
in MB Docket No. 09-52, FCC 11-28, 26
FCC Rcd 2556 (2011). On December 28,
2011, the Commission adopted a Third
Report and Order in MB Docket No. 09—
52, FCC 11-190, 26 FCC Rcd 17642
(2011) (“Rural Third R&0O”). In the
Rural Third R&O the Commission
further refined the use of the Tribal
Priority in the commercial FM radio
context, specifically adopting a
“Threshold Qualifications” approach to
commercial FM application processing.

Furthermore, unger the Commission’s
Tribal Priority procedures, entities
obtaining:

(a) An AM authorization for which
the applicant claimed and received a
dispositive Section 307(b) priority
because it qualified for the Tribal
Priority; or

(b) An FM commercial non-reserved
band station awarded:

(1) To the applicant as a singleton
Threshold Qualifications Window
applicant,

(2) To the applicant after a settlement
among Threshold Qualifications
Window applicants, or

(3) To the applicant after an auction
among a closed group of bidders
composed only of threshold qualified
Tribal applicants; or

(c) A reserved-band NCE FM station
for which the applicant claimed and
received the Tribal Priority in a fair
distribution analysis as set forth in 47
CFR 73.7002(b)(1), may not assign or
transfer the authorization during the
period beginning with issuance of the
construction permit, until the station
has completed four years of on-air
operations, unless the assignee or
transferee also qualifies for the Tribal
Priority. Pursuant to procedures set

forth in the Rural Third R&O, 26 FCC
Rcd at 17645-50, the Tribal Priority
Holding Period is now applied in the
context of authorizations obtained using
Tribal Priority Threshold Qualifications.

Consistent with actions taken by the
Commission in the Rural Third R&O,
the following changes are made to
Forms 314 and 315: Section I of each
form includes a question asking
applicants to indicate whether any of
the authorizations involved in the
subject transaction were obtained: after
award of a dispositive Section 307(b)
preference using the Tribal Priority;
through Threshold Qualification
procedures; or through the Tribal
Priority as applied before the NCE fair
distribution analysis. A subsequent
question then asks whether both the
assignor/transferor and assignee/
transferee qualify for the Tribal Priority
in all respects. Applicants not meeting
the Tribal Priority qualifications and
proposing an assignment or transfer
during the Holding Period must provide
an exhibit demonstrating that the
transaction is consistent with the Tribal
Priority policies or that a waiver is
warranted. The instructions for Section
I of Forms 314 and 315 have been
revised to assist applicants with
completing the questions.

Federal Communications Commission.

Gloria J. Miles,

Federal Register Liaison, Office of the
Secretary, Office of Managing Director.

[FR Doc. 2012-26009 Filed 12—3-12; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 567
[Docket No. NHTSA-2012-0093 Notice 2]
RIN 2127-AL18

Final Rule

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Final rule.

SUMMARY: This document amends
regulations that prescribe the format and
contents labels that manufacturers are
required to affix to motor vehicles
manufactured for sale in the United
States to certify the compliance of those
vehicles with U.S. safety standards. The
amendment will require specified
certification language to be included on
the labels affixed to certain types of
vehicles.

DATES: This rule is effective January 3,
2013. Petitions for reconsideration must
be received by NHTSA not later than
January 18, 2013.

ADDRESSES: Petitions for reconsideration
of this final rule should refer to the
docket and notice numbers identified
above and be submitted to:
Administrator, National Highway
Traffic Safety Administration, 1200 New
Jersey Avenue SE., West Building,
Washington, DC 20590. It is requested,
but not required, that 10 copies of the
petition be submitted. The petition must
be received not later than 45 days after
publication of this final rule in the
Federal Register. Petitions filed after
that time will be considered petitions
filed by interested persons to initiate
rulemaking pursuant to 49 U.S.C.
Chapter 301.

The petition must contain a brief
statement of the complaint and an
explanation as to why compliance with
the final rule is not practicable, is
unreasonable, or is not in the public
interest. Unless otherwise specified in
the final rule, the statement and
explanation together may not exceed 15
pages in length, but necessary
attachments may be appended to the
submission without regard to the 15-
page limit. If it is requested that
additional facts be considered, the
petitioner must state the reason why
they were not presented to the
Administrator within the prescribed
time. The Administrator does not
consider repetitious petitions and
unless the Administrator otherwise
provides, the filing of a petition does
not stay the effectiveness of the final
rule.

FOR FURTHER INFORMATION CONTACT:
Coleman Sachs, Office of Vehicle Safety
Compliance, 1200 New Jersey Avenue
SE., Washington, DC 20590; (202) 366—
3151.

SUPPLEMENTARY INFORMATION: NHTSA
published a final rule on February 14,
2005 (70 FR 7414) that amended certain
provisions of title 49, Code of Federal
Regulations, that pertain to the
certification of motor vehicles to
standards administered by NHTSA. In
amending the provisions that establish
the format and content requirements for
certification labels, the agency
inadvertently omitted from 49 CFR
576.4(g)(5) the requirement for
manufacturers to include a specific
certification statement in the labels they
affix to certain types of motor vehicles.
This rule corrects that inadvertent
omission.
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Background and Amendments

This rule was preceded by a notice of
proposed rulemaking that NHTSA
published on August 6, 2012 (77 FR
46677). There were no comments in
response to the notice of proposed
rulemaking.

Under the National Traffic and Motor
Vehicle Safety Act of 1966, as amended,
(49 U.S.C. 30112(a), 30115), a motor
vehicle manufactured for sale in the
United States must be manufactured to
comply with all applicable Federal
motor vehicle safety standards (FMVSS)
and bear a label certifying such
compliance that is permanently affixed
by the vehicle’s original manufacturer.
The label constitutes the manufacturer’s
certification that the vehicle complies
with the applicable standards. Under 49
CFR 567.4, the label, among other
things, must identify the vehicle’s
manufacturer, its date of manufacture,
its gross vehicle weight rating or GVWR,
the gross axle weight rating or GAWR of
each axle, the vehicle type classification
(e.g., passenger car, multipurpose
passenger vehicle, truck, bus,
motorcycle, trailer, low-speed vehicle),
and the vehicle’s Vehicle Identification
Number or “VIN.” The certification
label must also contain a variant of the
statement: “This vehicle conforms to all
applicable Federal motor vehicle safety
standards in effect on the date of
manufacture shown above.” For
example, passenger cars are subject to
safety, bumper, and theft prevention
standards; therefore, a passenger car
certification label must contain the
statement: “This vehicle conforms to all
applicable Federal motor vehicle safety,
bumper, and theft prevention standards
in effect on the date of manufacture
shown above.” The expression “U.S.” or
“U.S.A.” may be inserted before the
word “Federal” as it appears in this
statement.

In the final rule published on
February 14, 2005 (70 FR 7414), 49 CFR
567.4(g)(5) was amended by replacing
the statement ‘“This vehicle conforms to
all applicable Federal motor vehicle
safety standards in effect on the date of
manufacture shown above” with the
language, “One of the following
statements, as appropriate” followed by
subparagraphs i, ii, and iii, which
pertain, respectively, to passenger cars,
multipurpose passenger vehicles
(MPVs) and trucks with a GVWR of
6,000 pounds or less, and multipurpose
passenger vehicles and trucks with a
GVWR of over 6,000 pounds.
Manufacturers of other types of motor
vehicles remained subject to the
statutory duty to certify those vehicles
to the applicable FMVSS. And the

logical certification language for these
manufacturers to use was: ‘“This vehicle
conforms to all applicable Federal motor
vehicle safety standards in effect on the
date of manufacture shown above.” But
due to an inadvertent omission in the
course of amendments to the
regulations, the regulations did not
specifically state that manufacturers of
trailers, buses, motorcycles, and low-
speed vehicles (those vehicle types not
identified by subparagraphs i, ii, and iii)
were required to use this specific
language. To address this lack of
specificity, the agency is amending
section 567.4(g) to add a new
subparagraph (iv) that covers these
vehicle types. Subparagraphs i, ii, and
iii remain unchanged.

Rulemaking Analyses and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

Executive Order 12866, ‘‘Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993), provides for making
determinations whether a regulatory
action is “significant”” and therefore
subject to Office of Management and
Budget (OMB) review and to the
requirements of the Executive Order.
The Order defines a “significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

NHTSA has considered the impact of
this rulemaking under Executive Order
12866 and the Department of
Transportation’s regulatory policies and
procedures. This rulemaking is not
significant. Accordingly, the Office of
Management and Budget has not
reviewed this rulemaking under
Executive Order 12886. Further, NHTSA
has determined that the rulemaking is
not significant under Department of
Transportation’s regulatory policies and
procedures. Manufacturers are required
by statute (49 U.S.C. 30115(a)) to
permanently affix a tag or label to a

vehicle certifying the vehicle’s
compliance with applicable safety
standards. The agency is not aware of
any manufacturer that has discontinued
inserting the certification language on
the certification labels affixed to trailers,
buses, motorcycles, and low-speed
vehicles manufactured since the
regulations were revised in 2005. Based
on this, NHTSA currently anticipates
that the costs of the final rule would be
so minimal as not to warrant
preparation of a regulatory evaluation.
The action does not involve any
substantial public interest or
controversy. The rule would have no
substantial effect upon State and local
governments. There would be no
substantial impact upon a major
transportation safety program.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq., as amended by the
Small Business Regulatory Enforcement
Fairness Act (SBREFA) of 1996)
provides that no regulatory flexibility
analysis is required if the head of an
agency certifies the rule will not have a
significant economic impact on a
substantial number of small entities.
SBREFA amended the Regulatory
Flexibility Act to require Federal
agencies to provide a statement of the
factual basis for certifying that a rule
will not have a significant economic
impact on a substantial number of small
entities.

NHTSA has considered the effects of
this rulemaking under the Regulatory
Flexibility Act, and certifies that the
rule being adopted will not have a
significant economic impact on a
substantial number of small entities.
Accordingly, the agency has not
prepared a final regulatory flexibility
analysis for this rulemaking. NHTSA
makes these statements on the basis that
covered entities have been and are
subject to a statutory obligation to
certify vehicles they manufacture, this
rulemaking merely restores text that was
part of the regulation before it was last
amended in 2005, and manufacturers
have continued to affix labels that
include the appropriate certification
language on trailers, buses, motorcycles,
and low-speed vehicles manufactured
since then. As a consequence, this
rulemaking will not impose any
significant costs on anyone. Therefore, it
has not been necessary for NHTSA to
conduct a regulatory evaluation or
Regulatory Flexibility Analysis for this
rulemaking.

The costs of the 2005 amendments
were analyzed at the time they were
issued as a final rule. At that time, we
explained that the rule did not impose
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any significant economic impact on a
substantial number of small businesses.
The agency explained that the rule
would, in fact, reduce burdens on final-
stage manufacturers, many of which are
small businesses.

The agency is not aware that any
vehicle manufacturers have stopped
including the certification language that
is the subject of this rule on the labels
they affix to trailers, buses, motorcycles,
or low-speed vehicles. For this reason,
we view this rulemaking as merely
restoring to the regulation text that was
inadvertently omitted in the 2005
amendment and find that there is no
change in the meaning or application of
the rule as explained in the preamble at
70 FR 7414.

C. Executive Order 13132 (Federalism)

Executive Order 13132 on
“Federalism” requires NHTSA to
develop an accountable process to
ensure ‘“‘meaningful and timely input by
State and local officials in the
development of regulatory policies that
have Federalism implications.”
Executive Order 13132 defines the term
“policies that have federalism
implications” to include regulations
that have “substantial direct effects on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.” Under Executive
Order 13132, NHTSA may not issue a
regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or NHTSA consults with
State and local officials early in the
process of developing the proposed
regulation.

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government as specified in
Executive Order 13132. Thus, the
requirements of section 6 of the
Executive Order do not apply to this
rulemaking action.

D. Executive Order 12988 (Civil Justice
Reform)

Executive Order 12988 requires that
agencies review proposed regulations
and legislation and adhere to the
following general requirements: (1) The
agency’s proposed legislation and
regulations shall be reviewed by the

agency to eliminate drafting errors and
ambiguity; (2) The agency’s proposed
legislation and regulations shall be
written to minimize litigation; and (3)
The agency’s proposed legislation and
regulations shall provide a clear legal
standard for affected conduct rather
than a general standard, and shall
promote simplification and burden
reduction.

When promulgating a regulation,
Executive Order 12988 specifically
requires the agency to make every
reasonable effort to ensure that the
regulation, as appropriate: (1) Specifies
in clear language the preemptive effect;
(2) specifies in clear language the effect
on existing Federal law or regulation,
including all provisions repealed,
circumscribed, displaced, impaired, or
modified; (3) provides a clear legal
standard for affected conduct rather
than a general standard, while
promoting simplification and burden
reduction; (4) specifies in clear language
the retroactive effect; (5) specifies
whether administrative proceedings are
to be required before parties may file
suit in court; (6) explicitly or implicitly
defines key terms; and (7) addresses
other important issues affecting clarity
and general draftsmanship of
regulations.

NHTSA has reviewed this rulemaking
according to the general requirements
and the specific requirements for
regulations set forth in Executive Order
12988. This rulemaking simply restores
text that existed before the regulation
was amended in 2005 and makes clear
the requirement that manufacturers
include language in the certification
labels that they must affix to vehicles
under 49 U.S.C. 30115 and the
regulations at 49 CFR part 567. This
change does not result in any
preemptive effect and does not have a
retroactive effect. A petition for
reconsideration or other administrative
proceeding is not required before parties
may file suit in court.

F. Unfunded Mandates Reform Act of
1995

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
requires agencies to prepare a written
assessment of the costs, benefits, and
other effects of proposed or final rules
that include a Federal mandate likely to
result in the expenditure by State, local,
or tribal governments, in the aggregate,
or by the private sector, of more than
$100 million annually (adjusted for
inflation with the base year of 1995).
Before promulgating a rule for which a
written assessment is needed, Section
205 of the UMRA generally requires
NHTSA to identify and consider a

reasonable number of regulatory
alternatives and to adopt the least
costly, most cost-effective, or least
burdensome alternative that achieves
the objectives of the rule. The
provisions of Section 205 do not apply
when they are inconsistent with
applicable law. Moreover, Section 205
allows NHTSA to adopt an alternative
other than the least costly, most cost-
effective or least burdensome alternative
if the agency publishes with the final
rule an explanation why that alternative
was not adopted. Because this final rule
will not require the expenditure of
resources beyond $100 million
annually, this action is not subject to the
requirements of Sections 202 and 205 of
the UMRA.

G. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995, a person is not required to
respond to a collection of information
by a Federal agency unless the
collection displays a valid OMB control
number. This final rule includes a
“collection of information,” as that term
is defined in 5 CFR part 1320
Controlling Paperwork Burdens on the
Public, because it requires manufactures
to insert text in the certification labels
they affix to trailers, buses, motorcycles,
and low-speed vehicles that is not
specified in the regulations as they
currently exist. There is no burden on
the general public.

OMB has approved NHTSA’s
collection of information associated
with motor vehicle labeling
requirements under OMB clearance no.
2127-0512, Consolidated Labeling
Requirements for Motor Vehicles
(Except the Vehicle Identification
Number). NHTSA’s request for the
extension of this approval was granted
on June 6, 2011, and remains in effect
until June 30, 2014. For the following
reasons, NHTSA believes that the
requirements imposed by this rule will
not increase the information collection
burden on the public. Manufacturers of
all motor vehicles manufactured for sale
in the United States are required by
statute to certify their vehicles’
compliance with all applicable Federal
motor vehicle safety standards. See 49
U.S.C. 30115(a). The statute provides
that “[c]ertification of a vehicle must be
shown by a label or tag permanently
fixed to the vehicle.” Ibid. To satisfy
this requirement, manufacturers of all
motor vehicles, including trailers, buses,
motorcycles, and low-speed vehicles,
have been affixing certification labels to
those vehicles containing the required
certification language even though there
has been no certification language
specified in the regulations since they
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were amended in 2005. Reinstating the
specific language in the regulations will
therefore not increase the paperwork
burden on those manufacturers.

H. Executive Order 13045

Executive Order 13045 applies to any
rule that (1) is determined to be
“economically significant” as defined
under E.O. 12866, and (2) concerns an
environmental, health, or safety risk that
NHTSA has reason to believe may have
a disproportionate effect on children. If
the regulatory action meets both criteria,
we must evaluate the environmental
health or safety effects of the planned
rule on children, and explain why the
planned rule is preferable to other
potentially effective and reasonably
feasible alternatives considered by us.
This rulemaking is not economically
significant and does not concern an
environmental, health, or safety risk.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—
113, section 12(d) (15 U.S.C. 272)
directs NHTSA to use voluntary
consensus standards in its regulatory
activities unless doing so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies, such as the Society of
Automotive Engineers (SAE). The
NTTAA directs the agency to provide
Congress, through the OMB, with
explanations when we decide not to use
available and applicable voluntary
consensus standards.

In this final rule, we are adding to 49
CFR 576.4(g)(5) the requirement that
manufacturers include in the
certification labels that they affix to
certain types of motor vehicles a
statement certifying that the vehicle
conforms to all applicable FMVSS. This
language was inadvertently omitted
from the regulation in 2005 and we are
adopting no substantive changes to the
regulation nor do we propose any
technical standards. For these reasons,
Section 12(d) of the NTTAA would not

apply.
J. Regulation Identifier Number (RIN)

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified

Agenda in April and October of each
year. You may use the RIN contained in
the heading at the beginning of this
document to find this action in the
Unified Agenda.

List of Subjects in 49 CFR Part 567

Labeling, Motor vehicle safety, Motor
vehicles.

In consideration of the foregoing, Part
567, Certification, in Title 49 of the
Code of Federal Regulations is amended
as follows:

PART 567—CERTIFICATION

m 1. The authority citation for part 567
is revised to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117, 30166, 32502, 32504, 33101-33104,
33108, and 33109; delegation of authority at
49 CFR 1.95.

m 2. Amend § 567.4 by adding paragraph
(g)(5)(iv) to read as follows:

§567.4 Requirements for manufacturers of
motor vehicles.
* * * * *

(g] * * *

(5) * * *

(iv) For all other vehicles, the
statement: “This vehicle conforms to all
applicable Federal motor vehicle safety
standards in effect on the date of
manufacture shown above.” The
expression “U.S.” or “U.S.A.” may be
inserted before the word “Federal”.

* * * * *

Issued on: November 28, 2012.
Daniel C. Smith,
Senior Associate Administrator for Vehicle
Safety.
[FR Doc. 2012-29132 Filed 12-3-12; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571

[Docket No. NHTSA-2012-0171]
RIN 2127-AK99

Federal Motor Vehicle Safety
Standards; Lamps, Reflective Devices,
and Associated Equipment

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).

ACTION: Final rule.

SUMMARY: NHTSA is amending the
Federal motor vehicle safety standard
(FMVSS) on lamps, reflective devices,
and associated equipment to restore the

blue and green color boundaries that
were removed when the agency
published a final rule reorganizing that
standard on December 4, 2007.

DATES: Effective date: December 4, 2012.

Petitions for reconsideration: Petitions
for reconsideration of this final rule
must be received not later than January
18, 2013.

ADDRESSES: Any petitions for
reconsideration should refer to the
docket number of this document and be
submitted to: Administrator, National
Highway Traffic Safety Administration,
1200 New Jersey Avenue SE, West
Building, Ground Floor, Docket Room
W12-140, Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: For
technical issues: Ms. Marisol Medri,
Office of Crash Avoidance Standards,
NHTSA, 1200 New Jersey Avenue SE,
West Building, Washington, DC 20590
(Telephone: (202) 366—6987) (Fax: (202)
366—7002).

For legal issues: Mr. Thomas Healy,
Office of the Chief Counsel, NHTSA,
1200 New Jersey Avenue SE, West
Building, Washington, DC 20590
(Telephone: (202) 366—2992) (Fax: (202)
366—3820).

SUPPLEMENTARY INFORMATION:

I. Background

FMVSS No. 108, Lamps, Reflective
Devices and Associated Equipment, has
been in existence since 1968. The
standard had been amended on an ad
hoc basis over time resulting in a
patchwork organization of the standard.
NHTSA published a final rule on
December 4, 2007,! amending FMVSS
No. 108 by reorganizing the regulatory
text so that it provides a more
straightforward and logical presentation
of the applicable regulatory
requirements; incorporating important
agency interpretations of the existing
requirements; and reducing reliance on
third-party documents incorporated by
reference. The preamble of the final rule
stated that the rewrite of FMVSS No.
108 was administrative in nature and
would have no impact on the
substantive requirements of the
standard. The December 4, 2007 final
rule made several changes to the
proposal contained in the Notice of
Proposed Rulemaking for that rule
including removing the blue and green
color boundary requirements from
paragraph S14.4.1.3.2 and eliminating
references to three additional SAE
documents.

172 FR 68234, (Dec. 4, 2007). The agency
published the Notice of Proposed Rulemaking
proposing to reorganize the standard on December
30, 2005. 70 FR 77454, (Dec. 30, 2005).
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SABIC Innovative Plastics US LLC
(SABIC-IP) sent a letter to NHTSA on
August 11, 2008, after the final rule
comment period was over. In this letter,
SABIC-IP stated that the agency did not
allow for public comment when it made
the decision to remove the blue and
green color boundaries from the
standard. SABIC-IP further stated that
in removing the blue and green color
boundaries from paragraph S14.4.1.3.2,
the agency substantively changed the
requirements of FMVSS No. 108 during
the rewrite process. On July 13, 2011,
NHTSA published a NPRM 2 initiating
this rulemaking to replace the color
boundaries that were removed during
the administrative rewrite of the
standard.

In the NPRM, the agency explained
that while neither blue nor green are
directly permitted by the standard, it is
possible to use these color boundaries to
certify a material to the outdoor
exposure test. Once individually
certified to the three year outdoor
exposure test, the blue and clear
material could be mixed to produce a
clear material with a blue tint, which
could then be used in a lamp lens
provided the lamp itself emits light
within the white color boundary. Under
the standard, the mixed material can be
certified to the outdoor exposure test
without an additional three years of
testing. The pre-rewrite version of the
standard contained two tests for
determining compliance with the color
requirements in the standard, the Visual
Method or the Tristimulus Method. The
blue and green color boundary
definitions that were removed are part
of the color requirements of the
Tristimulus method procedure. The
NPRM proposed to amend FMVSS No.
108 to restore the color boundary
definitions for green, restricted blue and
signal blue so that the requirements of
the rewrite coincide with those of the
old standard.

II. Public Comments on NPRM

NHTSA received four public
comments in response to the Notice of
Proposed Rulemaking for this
rulemaking.3 All of the comments
supported reinstating the color
boundary definitions for green,
restricted blue and signal blue to
FMVSS No. 108.

The Alliance of Automobile
Manufacturers (the “Alliance’’)
supported the rulemaking but stated
that the agency omitted the color

276 FR 41181, (July 13, 2011).

3 The Alliance of Automobile Manufacturers,
SABIC-IP and two private individuals submitted
comments in response to the NPRM.

requirements for green and blue when
tested according to the visual method.
The Alliance claimed that these
requirements from SAE J578c Color
Specification for Electric Signal Lighting
Devices, (FEB 1977) (the third party
standard from which the color
boundaries were derived) were
incorporated into the NPRM proposing
the reorganization of the standard but
were not incorporated into the
December 4, 2007 Final Rule. The
Alliance recommended that these
requirements be reinstated into the
standard as sections 14.4.1.3.2.4 and
14.4.1.3.2.5.

SABIC-IP submitted a comment
urging the agency to restore the green
and blue color boundaries to FMVSS
No. 108. SABIC-IP also requested that
the agency clarify that polymers and
additives would not have to be retested
to the three year outdoor exposure test
after the effective date of the
administrative rewrite before being
combined to create new materials.
SABIC-IP stated that the rewrite of the
standard creates ambiguity as to
whether combinations of individually
certified materials can continue to be
mixed to create new material and then
certified to the outdoor exposure test
without an additional three years of
testing as was permitted under the pre-
write version of the standard. SABIC-IP
requested that NHTSA amend paragraph
S$14.4.2.2.2 to state that materials and
additives used in plastics could be
changed without outdoor exposure
testing if the materials had previously
been tested to FMVSS No. 108 and
found to meet the requirements.
Paragraph S14.4.2.2.2 currently states
that materials and additives used in
plastics can be changed without outdoor
exposure testing if the materials have
previously been tested to “‘this section”
and found to meet the requirements.
SABIC-IP believes that it is possible to
interpret the use of the words “‘this
section” in paragraph S14.4.2.2.2 to
require that materials be retested to the
outdoor exposure test in the new
paragraph S14.4.2.2.2, published in
December 2007, before they can be used
to create new materials. SABIC-IP
stated that this interpretation would go
against the stated goal of the rewrite of
the standard to refrain from making any
substantive change to the requirements.

SABIC-IP also asked the agency to
clarify that the lower concentration of
additive of previously tested materials
used to create a new material according
to S14.4.2.2.2 paragraph can be
represented by a composition of zero.

II1. Agency Decision

Since it was not the agency’s
intention to create any substantive
modifications to the standard, we have
decided to amend FMVSS No. 108 to
add the color boundary definitions for
green, restricted blue and signal blue to
the Tristimulus method procedure as
proposed in the NPRM and to include
the two missing color requirements from
the visual method procedure so that the
requirements of the rewrite coincide
with those of the old standard.

We have decided not to amend
paragraph S14.4.2.2.2 of FMVSS No.
108 as requested by SABIC-IP over the
course of the rewrite rulemaking. We
attempted, where ever possible, to avoid
changes to the language of the standard.
We note that the phrase “this section”
refers to the requirements of paragraph
S14.4.2.2 in general, not to a specific
version of the standard. Thus, so long as
the additives and polymers have
previously been tested to and found to
comply with the same substantive
requirements as they appear in FMVSS
No. 108, they can be added to create
new materials without additional
outdoor exposure testing. However, if
the requirements of S14.4.2.2 were
changed, previously tested additives
and polymers would no longer have
been tested to “‘this section”” and would
have to be retested to the outdoor
exposure test before being used to create
new materials under paragraph
S14.4.2.2.2.

The agency will respond to SABIC—
IP’s comment about the lower
concentration of additive used to create
new materials being represented by a
composition of zero in a letter of
interpretation from the NHTSA Office of
Chief Counsel.

1V. Effective Date

The National Highway and Motor
Vehicle Safety Act states that an FMVSS
issued by NHTSA cannot become
effective before 180 days after the
standard is issued unless the agency
makes a good cause finding that a
different effective date is in the public
interest. Additionally, the
Administrative Procedure Act (5 U.S.C.
553(d)) requires that a rule be published
30 days prior to its effective date unless
one of three exceptions applies. One of
these exceptions is when the agency
finds good cause for a shorter period.
We have determined that it is in the
public interest for this final rule to have
an immediate effective date so that the
effective date of this final rule coincides
as closely as possible with the effective
date of the 2007 rewrite of the standard.
An effective date for this final rule that
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closely coincides with the 2007 rewrite
of the standard will ensure that the
requirements of FMVSS No. 108 remain
consistent so as to avoid unnecessary
changes in the requirements of the
standard that would force regulated
parties to change their compliance
strategies, potentially imposing costs on
manufacturers while not improving
safety.

V. Regulatory Notices and Analyses

A. Executive Order 12866, Executive
Order 13563, and DOT Regulatory
Policies and Procedures

NHTSA has considered the impact of
this rulemaking action under Executive
Order 12866, Executive Order 13563,
and the DOT’s regulatory policies and
procedures. This final rule was not
reviewed by the Office of Management
and Budget (OMB) under E.O. 12866,
“Regulatory Planning and Review.” It is
not considered to be significant under
E.O. 12866 or the Department’s
regulatory policies and procedures.

This Final Rule restores existing
requirements to the standard thereby
maintaining flexibility in compliance
for manufacturers who choose to use
these colors to certify materials to the
outdoor exposure test. Because this
Final Rule merely restores existing
requirements it is not expected to have
any costs. The agency expects some
minor unquantifiable benefits to
manufacturers due to the continued
availability of the green and blue color
boundaries to certify to the outdoor
exposure test. Because there are not any
costs associated with this rulemaking
and only minor unquantifiable benefits,
we have not prepared a separate
economic analysis for this rulemaking.

B. Executive Order 13609: Promoting
International Regulatory Cooperation

The policy statement in section 1 of

Executive Order 13609 provides, in part:

The regulatory approaches taken by foreign
governments may differ from those taken by
U.S. regulatory agencies to address similar
issues. In some cases, the differences
between the regulatory approaches of U.S.
agencies and those of their foreign
counterparts might not be necessary and
might impair the ability of American
businesses to export and compete
internationally. In meeting shared challenges
involving health, safety, labor, security,
environmental, and other issues,
international regulatory cooperation can
identify approaches that are at least as
protective as those that are or would be
adopted in the absence of such cooperation.
International regulatory cooperation can also
reduce, eliminate, or prevent unnecessary
differences in regulatory requirements.

NHTSA is not aware of any conflicting
regulatory approach taken by a foreign

government concerning the subject
matter of this rulemaking.

C. Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act, 5 U.S.C. 60l et seq.,
NHTSA has evaluated the effects of this
action on small entities. I hereby certify
that this rule would not have a
significant impact on a substantial
number of small entities. The final rule
would affect manufacturers of motor
vehicle light equipment, but the entities
that qualify as small businesses would
not be significantly affected by this
rulemaking because the agency is
restoring requirements that previously
existed in an older version of the
regulation. This rulemaking is not
expected to affect the cost of
manufacturing motor vehicle lighting
equipment.

D. Executive Order 13132

NHTSA has examined today’s rule
pursuant to Executive Order 13132 (64
FR 43255, August 10, 1999) and
concluded that no additional
consultation with States, local
governments or their representatives is
mandated beyond the rulemaking
process. The agency has concluded that
the rulemaking would not have
sufficient federalism implications to
warrant consultation with State and
local officials or the preparation of a
federalism summary impact statement.
The final rule would not have
‘“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”

NHTSA rules can preempt in two
ways. First, the National Traffic and
Motor Vehicle Safety Act contains an
express preemption provision: “When a
motor vehicle safety standard is in effect
under this chapter, a State or a political
subdivision of a State may prescribe or
continue in effect a standard applicable
to the same aspect of performance of a
motor vehicle or motor vehicle
equipment only if the standard is
identical to the standard prescribed
under this chapter.”” 49 U.S.C.
30103(b)(1). It is this statutory command
by Congress that preempts any non-
identical State legislative and
administrative law addressing the same
aspect of performance.

The express preemption provision set
forth above is subject to a savings clause
under which “[c]Jompliance with a
motor vehicle safety standard prescribed
under this chapter does not exempt a
person from liability at common law.”
49 U.S.C. 30103(e) Pursuant to this

provision, State common law tort causes
of action against motor vehicle
manufacturers that might otherwise be
preempted by the express preemption
provision are generally preserved.
However, the Supreme Court has
recognized the possibility, in some
instances, of implied preemption of
such State common law tort causes of
action by virtue of NHTSA'’s rules, even
if not expressly preempted. This second
way that NHTSA rules can preempt is
dependent upon there being an actual
conflict between an FMVSS and the
higher standard that would effectively
be imposed on motor vehicle
manufacturers if someone obtained a
State common law tort judgment against
the manufacturer, notwithstanding the
manufacturer’s compliance with the
NHTSA standard. Because most NHTSA
standards established by an FMVSS are
minimum standards, a State common
law tort cause of action that seeks to
impose a higher standard on motor
vehicle manufacturers will generally not
be preempted. However, if and when
such a conflict does exist—for example,
when the standard at issue is both a
minimum and a maximum standard—
the State common law tort cause of
action is impliedly preempted. See
Geier v. American Honda Motor Co.,
529 U.S. 861 (2000).

Pursuant to Executive Order 13132
and 12988, NHTSA has considered
whether this rule could or should
preempt State common law causes of
action. The agency’s ability to announce
its conclusion regarding the preemptive
effect of one of its rules reduces the
likelihood that preemption will be an
issue in any subsequent tort litigation.

To this end, the agency has examined
the nature (e.g., the language and
structure of the regulatory text) and
objectives of today’s rule and finds that
this rule, like many NHTSA rules,
prescribes only a minimum safety
standard. As such, NHTSA does not
intend that this rule preempt state tort
law that would effectively impose a
higher standard on motor vehicle
manufacturers than that established by
today’s rule. Establishment of a higher
standard by means of State tort law
would not conflict with the minimum
standard announced here. Without any
conflict, there could not be any implied
preemption of a State common law tort
cause of action.

E. National Environmental Policy Act

NHTSA has analyzed this final rule
for the purposes of the National
Environmental Policy Act. The agency
has determined that implementation of
this action would not have any
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significant impact on the quality of the
human environment.

F. Paperwork Reduction Act

Under the procedures established by
the Paperwork Reduction Act of 1995, a
person is not required to respond to a
collection of information by a Federal
agency unless the collection displays a
valid OMB control number. This final
rule would not establish any new
information collection requirements.

G. National Technology Transfer and
Advancement Act

Under the National Technology
Transfer and Advancement Act of 1995
(NTTAA) (Public Law 104-113), ““all
Federal agencies and departments shall
use technical standards that are
developed or adopted by voluntary
consensus standards bodies, using such
technical standards as a means to carry
out policy objectives or activities
determined by the agencies and
departments.” This Final Rule would
not adopt or reference any new industry
or consensus standards that were not
already present in FMVSS No. 108.

H. Civil Justice Reform

With respect to the review of the
promulgation of a new regulation,
section 3(b) of Executive Order 12988,
“Civil Justice Reform” (61 FR 4729,
February 7, 1996) requires that
Executive agencies make every
reasonable effort to ensure that the
regulation: (1) Clearly specifies the
preemptive effect; (2) clearly specifies
the effect on existing Federal law or
regulation; (3) provides a clear legal
standard for affected conduct, while
promoting simplification and burden
reduction; (4) clearly specifies the
retroactive effect, if any; (5) adequately
defines key terms; and (6) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. This document is consistent
with that requirement.

Pursuant to this Order, NHTSA notes
as follows. The preemptive effect of this
final rule is discussed above. NHTSA
notes further that there is no
requirement that individuals submit a
petition for reconsideration or pursue
other administrative proceeding before
they may file suit in court.

I. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 requires agencies to prepare a
written assessment of the costs, benefits
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local or tribal governments, in the

aggregate, or by the private sector, of
more than $100 million annually
(adjusted for inflation with base year of
1995). This final rule would not result
in expenditures by State, local or tribal
governments, in the aggregate, or by the
private sector in excess of $100 million
annually.

J. Executive Order 13211

Executive Order 13211 (66 FR 28355,
May 18, 2001) applies to any
rulemaking that: (1) Is determined to be
economically significant as defined
under E.O. 12866, and is likely to have
a significantly adverse effect on the
supply of, distribution of, or use of
energy; or (2) that is designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. This
rulemaking is not subject to E.O. 13211.

K. Regulation Identifier Number (RIN)

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. You may use the RIN contained in
the heading at the beginning of this
document to find this action in the
Unified Agenda.

L. Privacy Act

Anyone is able to search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (70 FR
19477-19478).

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles, and Tires.

In consideration of the foregoing,
NHTSA amends 49 CFR part 571 as set
forth below.

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

m 1. The authority citation for Part 571
continues to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117 and 30166; delegation of authority at
49 CFR 1.50.

m 2. Section 571.108 is amended by
adding paragraphs S14.4.1.3.2.4,
S14.4.1.3.2.5,S514.4.1.4.2.4, S14.1.4.2.5,
and S14.4.1.4.2.6 to read as follows:

§571.108 Standard No.108; Lamps,
reflective devices, and associated
equipment.

* * * * *

S14.4.1.3.2.4 Green. Green is not
acceptable if it is less saturated (paler),
yellower, or bluer than the limit
standards.

S14.4.1.3.2.5 Blue. Blue is not
acceptable if it is less saturated (paler),
greener, or redder than the limit
standards.

* * * * *

S14.4.1.4.2.4 Green. The color of
light emitted must fall within the
following boundaries:

y =0.73 — 0.73x (yellow boundary)
x = 0.63y — 0.04 (white boundary)
y = 0.50 — 0.50x (blue boundary)

S14.4.1.4.2.5 Restricted Blue. The
color of light emitted must fall within
the following boundaries:

y = 0.07 + 0.81x (green boundary)
X = 0.40 — y (white boundary)
x = 0.13 + 0.60y (violet boundary)

S14.4.1.4.2.6 Signal Blue. The color
of light emitted must fall within the
following boundaries:

y = 0.32 (green boundary)

x = 0.16 (white boundary)

x = 0.40 — y (white boundary)

x = 0.13 + 0.60y (violet boundary)

* * * * *

Issued on: November 28, 2012.
David L. Strickland,
Administrator.
[FR Doc. 2012-29284 Filed 12—-3-12; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 120321209-2643-02]
RIN 0648-BC08

Fisheries of the Northeastern United
States; Atlantic Mackerel, Squid, and
Butterfish Fisheries; Framework
Adjustment 5

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS is broadening the
scope of individuals and entities
approved to complete vessel fish hold
capacity certifications for vessels issued
Tier 1 and 2 limited access Atlantic
mackerel permits under the Atlantic
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Mackerel, Squid, and Butterfish Fishery
Management Plan (MSB FMP). In
addition, this rule extends the deadline
to submit vessel fish hold capacity
certifications from December 31, 2012,
to December 31, 2013 or during a vessel
replacement transaction, whichever
comes first.

DATES: Effective on December 3, 2012.
ADDRESSES: Copies of supporting
documents used by the Mid-Atlantic
Fishery Management Council, including
the Framework Document, are available
from: Dr. Christopher M. Moore,
Executive Director, Mid-Atlantic
Fishery Management Council, Suite 201,
800 N. State Street, Dover, DE 19901.
The Framework Document is also
accessible via the Internet at http://
WWW.Nero.noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Lindsey Feldman, Fishery Management
Specialist, 978-675-2179, fax 978-281—
9135.

SUPPLEMENTARY INFORMATION:

Background

NMFS published a proposed rule for
Framework Adjustment 5 on September
21, 2012 (77 FR 58507). Additional
background information and detail on
why and how Framework Adjustment 5
was developed are included in the
proposed rule, and are not repeated
here. Amendment 11 to the MSB FMP
(76 FR 68642, November 7, 2011)
implemented a three-tiered mackerel
limited access program in which all
qualifiers were required to have
possessed a valid permit on March 21,
2007. The final rule implementing
Amendment 11 provided that a fish
hold capacity certification must be
made by an individual credentialed as
a Certified Marine Surveyor with a
fishing specialty by the National
Association of Marine Surveyors
(NAMS), or by an individual
credentialed as an Accredited Marine
Surveyor with a fishing specialty by the
Society of Accredited Marine Surveyors
(SAMS). Vessel owners who have
received a certification of their vessel’s
fish hold capacity by the Maine State
Sealer of Weights and Measures also
meet the fish hold capacity requirement.
Vessel owners are required to submit
documentation in support of their
vessel’s certified fish hold capacity to
NMFS by December 31, 2012, or their
first vessel replacement or upgrade,
whichever comes first.

This action revises the fish hold
capacity certification requirement to
allow additional individuals or entities
beyond those with credentials approved
in Amendment 11 to complete fish hold
capacity certifications. This framework

action does not make any changes from
the proposed rule and expands the
range of individuals and entities that are
approved to complete hold capacity
certifications and allow them also to be
completed by employees or agents of a
classification society approved by the
Coast Guard pursuant to 46 U.S.C.
3316(c), Maine State Sealer of Weights
and Measures, a professionally licensed
and/or registered Marine Engineer, or a
Naval Architect with a professional
engineer license. This action also
extends the date that vessels are
required to submit fish hold capacity
measurements by 1 year. Due to a delay
in rulemaking, vessels with mackerel
Tier 1 and 2 permits will be required to
submit fish hold capacity measurements
by December 31, 2013, or their first
vessel replacement or upgrade,
whichever comes first, instead of
December 31, 2012.

Comments and Responses

NMEFS received four comments on the
proposed rule for Framework
Adjustment 5 from: Lund’s Fisheries,
Inc., a processing facility in Cape May,
NJ; Quest Marine Services, a marine
surveying company; a vessel owner with
a mackerel permit; and a member of the
general public.

Comment 1: Quest Marine Services
commented that the list of individuals
or entities approved to conduct vessel
capacity measurements should include
independent accredited marine
surveyors that are not members of a
classification society such as NAMS or
SAMS. They noted that independent
surveyors have experience necessary to
conduct commercial fishing vessel
surveys and have long-standing
relationships with the commercial
fishing industry. They also commented
in support of extending the deadline to
submit vessel capacity measurements
from December 31, 2012, to December
31, 2013.

Response: Although independent
marine surveyors may have experience
completing commercial fishing vessel
surveys and vessel hold capacity
calculations, there are no accreditation
requirements for such surveyors.
Without any type of accreditation, such
as being a member of a classification
society, having a degree in naval
architecture, etc., it is not possible for us
to verify the qualifications of an
independent marine surveyor.
Therefore, NMFS does not support the
inclusion of independent marine
surveyors in the list of individuals or
entities approved to complete vessel
capacity measurements for Tier 1 and
Tier 2 mackerel vessels.

Comment 2: Lund’s Fisheries, Inc.,
commented in support of broadening
the scope of individuals approved to
complete vessel capacity measurements,
but did not support the inclusion of
Maine State Sealer of Weights and
Measures as an approved entity as the
state’s method of certifying hold
capacities is based on a volumetric
measurement using hogsheads, which
was developed for the Atlantic herring,
but not the mackerel fishery. Lund’s
suggested the use of cubic feet as a
standardized measurement and that
NMEFS hold a workshop to develop a
universal standard for fish hold
standardization in the mackerel fishery.

Response: NMFS does not agree that
the Maine State Sealer of Weights and
Measures should be removed from the
list of approved entities to complete
vessel capacity measurements. The
vessel capacity measurement
requirement was implemented as a
baseline measurement that will limit
future upgrades to Tier 1 and 2 mackerel
permits to 10 percent above the certified
baseline vessel hold capacity. The unit
of such measurements may vary
depending on the methodology used by
the approved individual or entity (for
example, the Maine State Sealer of
Weights and Measures uses the
hogshead as a unit of measures). The
unit of the vessel capacity measurement
does not have any impact on the
measurement as a baseline specification.
Vessels that submit hold capacity
measurements in hogsheads, or any
other unit of measure, will still be
limited in any vessel replacement or
upgrade to 10 percent above the
baseline hogshead (or other)
measurement. If the volumetric unit
differs between vessels during an
upgrade or replacement, accepted
methods of unit conversion will be used
(ex. 1 hogshead = 1225 b = 21.8 {t3).
While we understand the importance of
having a standardized unit of measure
for vessel holds in the mackerel and
herring fisheries for other purposes,
such standardization is not necessary
for the capacity measurement to
function as a baseline specification.

Comment 3: A vessel owner with a
mackerel permit commented that the
fish hold certification requirement is too
expensive for small vessels that only
catch minimal amounts of mackerel.

Response: The vessel hold capacity
measurement requirement is only
required for vessels with Atlantic
mackerel Tier 1 and 2 limited access
permits. The trip limits for Tier 1 and
Tier 2 permits are unlimited mackerel,
and 135,000 lb per trip or per calendar
day respectively. Vessels that are issued
Tier 1 and Tier 2 mackerel permits are
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predominantly large boats with larger
catches than the commenter described,
and therefore smaller vessels that land
minimal mackerel are not subject to the
vessel hold capacity measurement
requirement. For smaller vessels with
minimal mackerel landings, NMFS
recommends obtaining either a Tier 3
limited access permit, which has a
100,000 lb-trip limit, or an Atlantic
mackerel open access permit, which has
a 20,000 lb-trip limit, recognizing that
after the limited access program
application period has expired, vessels
will be prohibited from upgrading from
a low to a high possession limit Tiered
permit. Neither of these permits would
require obtaining and submitting a
vessel hold capacity measurement.

Comment 4: A member of the public
commented generally against the fishing
industry and NOAA.

Response: This comment did not
address the subject of this rulemaking
and therefore does not warrant a
specific response within this rule.

Classification

The Administrator, Northeast Region,
NMFS, determined that this framework
adjustment to the Atlantic Mackerel,
Squid, and Butterfish FMPs is necessary
for the conservation and management of
the Atlantic mackerel, butterfish,
fisheries and that it is consistent with
the Magnuson-Stevens Act and other
applicable laws.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Council for Advocacy of the
Small Business Administration during
the proposed rule stage that this action
would not have a significant economic
impact on a substantial number of small
entities. The factual basis for this
certification was published in the
proposed rule and is not repeated here.
No comments were received, and no
new information has been received
regarding this certification. As a result,
a regulatory flexibility analysis was not
required and none was prepared.

The Assistant Administrator for
Fisheries finds good cause under section
553(d) of the Administrative Procedure

Act to waive the 30-day delay in
effectiveness for this action. Due to a
delay in rulemaking, this action extends
the deadline for Tier 1 and 2 Atlantic
mackerel vessels to complete vessel
hold capacity measurements from
December 31, 2012, to December 31,
2013. If the effectiveness of this rule was
delayed for 30-days from the date of
publication, vessels issued Tier 1 and 2
mackerel permits would still be
required to submit hold capacity
measurements by December 31, 2012,
therefore invalidating the 1 year
extension in this action. Because the
majority of Tier 1 and 2 mackerel
vessels have been waiting to obtain and
submit vessel hold capacity
measurements to NMFS until this
rulemaking was published in the
Federal Register, they would have
minimal time and potentially added
expense to do so if the deadline was not
extended as a result of the 30-day delay
in effectiveness. In addition, vessels
would be required to have hold capacity
measurements completed by the original
entities approved under Amendment 11
to the MSB FMP. As this rulemaking
broadens the scope of entities and
individuals approved to complete vessel
hold capacity measurements, delaying
this rule would result in economic harm
to the vessels that are subject to the
capacity measurement requirement by
limiting their options and constraining
their time for obtaining vessel capacity
measurements.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Recordkeeping and
reporting requirements.

Dated: November 27, 2012.
Alan D. Risenhoover,
Director, Office of Sustainable Fisheries,
Performing the Functions and Duties of the
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 648 is amended
as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

m 1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2. In § 648.4, paragraph (a)(5)(iii)(H)(1)
is revised to read as follows:

§648.4 Vessel permits.

(a) * % %

(5) * *x %

(111) * % %

(H] * *x %

(1) In addition to the baseline
specifications specified in paragraph
(a)(1)(i)(H) of this section, the
volumetric fish hold capacity of a vessel
at the time it was initially issued a Tier
1 or Tier 2 limited access mackerel
permit will be considered a baseline
specification. The fish hold capacity
measurement must be certified by one of
the following qualified individuals or
entities: an individual credentialed as a
Certified Marine Surveyor with a fishing
specialty by the National Association of
Marine Surveyors (NAMS); an
individual credentialed as an
Accredited Marine Surveyor with a
fishing specialty by the Society of
Accredited Marine Surveyors (SAMS);
employees or agents of a classification
society approved by the Coast Guard
pursuant to 46 U.S.C. 3316(c); the Maine
State Sealer of Weights and Measures; a
professionally-licensed and/or
registered Marine Engineer; or a Naval
Architect with a professional engineer
license. Owners whose vessels qualify
for a Tier 1 or Tier 2 mackerel permit
must submit a certified fish hold
capacity measurement to NMFS by
December 31, 2013, or with the first
vessel replacement application after a
vessel qualifies for a Tier 1 or Tier 2
mackerel permit, whichever is sooner.
The fish hold capacity measurement
submitted to NMFS as required in this
paragraph (a)(5)(iii)(H)(1) must include
a signed certification by the individual
or entity that completed the
measurement, specifying how they meet
the definition of a qualified individual
or entity.

* * * * *
[FR Doc. 2012-29140 Filed 12-3-12; 8:45 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2012-1156; Directorate
Identifier 2011-NM-205-AD]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to supersede an
existing airworthiness directive (AD)
that applies to certain The Boeing
Company Model 737-200, —200C, —300,
and —400 series airplanes. The existing
AD currently requires repetitive
inspections to detect cracking of the
corners of the door frame and the cross
beams of the aft cargo door, and
corrective actions if necessary. The
existing AD also requires a modification
to the aft cargo door, which terminates
the repetitive inspections. Since we
issued that AD, we have received
reports of cracking on doors on
airplanes that were not included in the
existing AD. This proposed AD would
add airplanes to the applicability, add
inspections and related investigative
and corrective actions, and revise
certain inspection types. This proposed
AD would also reduce the compliance
time, for certain doors, to do a
modification of the doors. We are
proposing this AD to prevent fatigue
cracking of the corners of the door frame
and the cross beams of the aft cargo
door, which could result in rapid
depressurization of the airplane.

DATES: We must receive comments on
this proposed AD by January 18, 2013.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

o Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1; fax 206—-766-5680; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington
98057-3356. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.am. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800—647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Alan Pohl, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue SW., Renton,
Washington 98057-3356; phone: (425)
917-6450; fax: (425) 917—6590; email:
alan.pohl@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2012-1156; Directorate Identifier
2011-NM-205-AD” at the beginning of

your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On July 2, 2001, we issued AD 2000—
06—-13 R1, Amendment 39-12317 (66 FR
36146, July 11, 2001), for certain The
Boeing Company Model 737-200,
—200C, —300, and —400 series airplanes.
That AD requires repetitive inspections
to detect cracking of the corners of the
door frame and the cross beams of the
aft cargo door, and corrective actions, if
necessary. That AD also requires a
modification to the aft cargo door,
which terminates the repetitive
inspections. That AD resulted from
reports of cracking in the forward and
aft corner frame of the aft cargo door
and in the lower cross beam. We issued
that AD to prevent fatigue cracking of
the corners of the door frame and the
cross beams of the aft cargo door, which
could result in rapid depressurization of
the airplane.

Actions Since Existing AD 2000-06-13
R1, Amendment 39-12317 (66 FR
36146, July 11, 2001) Was Issued

Since we issued AD 2000-06-13 R1,
Amendment 39-12317 (66 FR 36146,
July 11, 2001), we received reports of
cracking on doors on airplanes that were
not included in the existing AD.
Therefore, we have determined that the
applicability of AD 2000-06—13 R1 must
be expanded to include all The Boeing
Company Model 737-200, -200G, -300,
-400, and -500 series airplanes in order
to adequately address the identified
unsafe condition. The existing AD also
bases compliance times and repetitive
intervals on airplane flight cycles. Since
that AD was issued, we have
determined that door interchangeability
has a significant impact on addressing
the unsafe condition. Doors may be
rotated from airplane to airplane, and a
door may have accumulated
considerably more cycles than the
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airplane on which it is installed.
Therefore, this proposed AD bases
compliance times and repetitive
intervals on door flight cycles.

In addition, more work is necessary
on airplanes that have not accomplished
the repair or preventive modification
specified in Boeing Alert Service
Bulletin 737-52A1079, Revision 6,
dated November 18, 1999, or previous
issues of that service bulletin. We have
also determined that the compliance
time to do a modification of those doors
should be reduced. We referred to
Boeing Alert Service Bulletin 737—
52A1079, Revision 6, dated November
18, 1999, as the appropriate source of
service information for accomplishing
the required actions specified in AD
2000-06-13 R1, Amendment 39-12317
(66 FR 36146, July 11, 2001). We have
also determined that additional work is
necessary on airplanes on which certain
repairs and modifications specified in
Boeing Alert Service Bulletin 737—
52A1079, Revision 6, dated November
18, 1999, or previous issues of that
service bulletin, have been done.

Relevant Service Information

We reviewed the following service
information:

¢ Boeing Alert Service Bulletin 737—
52A1153, dated July 13, 2011.

e Boeing Alert Service Bulletin 737—
52A1079, Revision 7, dated December
17, 2010.

e Boeing Special Attention Service
Bulletin 737-52-1154, dated December
17, 2010.

For information on the procedures
and compliance times, see this service
information at http://
www.regulations.gov by searching for
Docket No. FAA-2012-1156.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would retain all
the requirements of AD 2000-06—13 R1,
Amendment 39-12317 (66 FR 36146,
July 11, 2001). This proposed AD would
add airplanes to the applicability. This
proposed AD would also require
accomplishing the actions specified in
the service information described
previously, except as discussed under

REVISED PARAGRAPH IDENTIFIERS

“Differences Between the Proposed AD
and the Service Information.”

The phrase “‘related investigative
actions” might be used in this proposed
AD. “Related investigative actions” are
follow-on actions that (1) are related to
the primary action, and (2) are actions
that further investigate the nature of any
condition found. Related investigative
actions in an AD could include, for
example, inspections.

In addition, the phrase “corrective
actions” might be used in this proposed
AD. “Corrective actions’ are actions
that correct or address any condition
found. Corrective actions in an AD
could include, for example, repairs.

Change to Existing Requirements

Since AD 2000-06-13 R1,
Amendment 39-12317 (66 FR 36146,
July 11, 2001), was issued, the AD
format has been revised, and certain
paragraphs have been rearranged. As a
result, the corresponding paragraph
identifiers have changed in this
proposed AD, as listed in the following
table:

Requirement in existing AD 2000-06—-13 R1, Amendment 39-12317 (66 FR 36146, July 11, 2001)

Corresponding requirement
in this proposed AD

paragraph (a)
paragraph (b)
paragraph (c)
paragraph (d)
paragraph (e)

paragraph (h)
paragraph (i)
paragraph (j)
paragraph (k)
paragraph (I)

We have revised the retained
paragraph (d) of AD 2000-06-13 R1,
Amendment 39-12317 (66 FR 36146,
July 11, 2001) (which corresponds to
paragraph (k) of this proposed AD), by
removing reference to Boeing 737
Nondestructive Test Manual, Part 6,
Chapter 51-00-00 (Figure 4 or Figure
23) for the high frequency eddy current
inspection. Instead, we have added Note
1 to paragraph (k) of this proposed AD
to specify that guidance on the
inspection can be found in Boeing 737
Nondestructive Test Manual, Part 6,
Chapter 51-00-00 (Figure 4 or Figure
23).

We have also moved the method of
compliance specified in Note 3 of AD
2000-06-13 R1, Amendment 39-12317
(66 FR 36146, July 11, 2001), into
paragraph (m) of this proposed AD.

We have also revised the language for
the credit for previous service
information specified in Note 4 of AD
2000-06-13 R1, Amendment 39-12317

(66 FR 36146, Iuly 11, 2001), and
included it in paragraph (n) of this
proposed AD.

Differences Between the Proposed AD
and the Service Information

Boeing Alert Service Bulletin 737—
52A1079, Revision 7, dated December
17, 2010; and Boeing Special Attention
Service Bulletin 737 52—-1154, dated
December 17, 2010; specify to contact
the manufacturer for instructions on
how to repair certain conditions, but
this proposed AD would require
repairing those conditions in one of the
following ways:

¢ In accordance with a method that
we approve; or

¢ Using data that meet the
certification basis of the airplane, and
that have been approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) whom
we have authorized to make those
findings.

Table 2 of paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-52A1079, Revision 7,
dated December 17, 2010, references an
incorrect part number for reinforcement
angles. Paragraph (q) of this proposed
AD specifies the correct part number.

Boeing Alert Service Bulletin 737—
52A1153, dated July 13, 2011; and
Boeing Alert Service Bulletin 737—
52A1079, Revision 7, dated December
17, 2010; specify accomplishing
supplemental structural inspections.
Those inspections are not required by
this proposed AD. The damage tolerance
inspections specified in those service
bulletins may be used in support of
compliance with section 121.1109(c)(2)
or 129.109(b)(2) of the Federal Aviation
Regulations (14 CFR 121.1109(c)(2) or
14 CFR 129.109(b)(2)).

Clarification of Line Numbers

For certain actions, Boeing Alert
Service Bulletin 737-52A1079, Revision
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7, dated December 17, 2010, specifies
line numbers 6 through 873 inclusive,
but the corresponding action in Boeing
Alert Service Bulletin 737-52A1153,
dated July 13, 2011, specifies line

numbers prior to 874. Airplanes having
line numbers 1 through 5 are out of
service; therefore, those airplanes are
not subject to the requirements of this
proposed AD.

ESTIMATED COSTS

Costs of Compliance

We estimate that this proposed AD
affects 581 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

Number of
Action Labor cost Parts cost Cost per product airplanes of Cgsta(r)antoL:'sS'
U.S. Registry p

Detailed inspection [retained action from exist- | 2 work-hours x $85 per | $0 $170 per inspection 494 $83,890 per
ing AD 2000-06-13 R1, Amendment hour = $170 per in- cycle. inspection
39-12317 (66 FR 36146, July 11, 2001)]. spection cycle. cycle.

High frequency eddy current inspection [re- | 4 work-hours x $85 per | $0 $340 per inspection 494 $167,960 per
tained action from existing AD 2000-06—13 hour = $340 per in- cycle. inspection
R1, Amendment 39-12317 (66 FR 36146, spection cycle. cycle.

July 11, 2001)].

Modification [retained action from existing AD | 144 work-hours x $85 | $5,430 $17,670 oo 494 $8,728,980
2000-06—-13 R1, Amendment 39-12317 (66 per hour = $12,240.

FR 36146, July 11, 2001)].

Determination of door configuration [new pro- | 1 work-hour x $85 per | $0 B85 e 581 $49,385
posed action]. hour = $85.

Inspections [new proposed action] .................... 6 work-hours x $85 per | $0 $510 per inspection 581 $296,310 per
hour = $510 per in- cycle. inspection
spection cycle. cycle.

Modification [new proposed action] ................... 59 work-hours x $85 $30,536 $35,551 .ovcieecieeeeene, 1) Unknown.
per hour = $5,015.

1The number of airplanes that would be required to have this modification accomplished is dependent on no cracking being found during a

certain inspection.

We estimate the following costs to do
any necessary related investigative and
corrective actions that would be

required based on the results of the
proposed inspections. We have no way

ON-CONDITION COSTS

of determining the number of aircraft
that might need these actions:

: Cost per
Action Labor cost Parts cost product
Related investigative and corrective actions ...........ccccoceiiiiiiiiiee i, 59 work-hours x $85 per hour = | $30,536 $35,551
$5,015.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2000-06-13 R1, Amendment 39-12317
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(66 FR 36146, July 11, 2001), and adding
the following new AD:

The Boeing Company: Docket No. FAA—
2012-1156; Directorate Identifier 2011—
NM-205-AD.

(a) Comments Due Date

The FAA must receive comments on this
AD action by January 18, 2013.

(b) Affected ADs

This AD supersedes AD 2000-06—13 R1,
Amendment 39-12317 (66 FR 36146, July 11,
2001), which revised AD 2000-06-13,
Amendment 39-11654 (65 FR 17583, April 4,
2000). AD 2000-06-13 superseded AD 98—
25-06, Amendment 39-10931 (63 FR 67769,
December 9, 1998).

(c) Applicability

This AD applies to all The Boeing
Company Model 737-200, -200C, -300, -400,
and -500 series airplanes, certificated in any
category.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 52, Doors.

(e) Unsafe Condition

This AD was prompted by reports of
cracking in the forward and aft corner frame
of the aft cargo door and in the lower cross
beam. We are issuing this AD to prevent
fatigue cracking of the corners of the door
frame and the cross beams of the aft cargo
door, which could result in rapid
depressurization of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Affected Airplanes for Retained
Paragraphs

Paragraphs (h), (i), (j), (k), and (1) of this AD
are restated from AD 2000-06-13 R1,
Amendment 39-12317 (66 FR 36146, ]u]y 11,
2001). These paragraphs apply to Model 737-
200 and —200C series airplanes, line numbers
6 through 873 inclusive; and Model 737-200,
—200C, —300, and —400 series airplanes, line
numbers 874 through 1642 inclusive;
equipped with an aft cargo door having
Boeing part number (P/N) 65-47952—1 or P/
N 65—47952-524, excluding airplanes
identified in paragraphs (g)(1) and (g)(2) of
this AD.

(1) Those airplanes on which that door has
been modified as specified in Boeing Service
Bulletin 737-52-1079. Or,

(2) Those airplanes on which the door
assembly having P/N 65-47952-524 includes
four straps (P/Ns 65—47952-139, 65—47952—
140, 65—47952—141, and 65—47952—142) and
a thicker lower cross beam web (P/N 65—
47952-157).

(h) Retained Inspections and Corrective
Actions

This paragraph restates the actions
required by paragraph (a) of AD 2000-06-13
R1, Amendment 39-12317 (66 FR 36146, July
11, 2001), with revised service information.

For airplanes identified in paragraph (g) of
this AD: Within 90 days or 700 flight cycles
after December 24, 1998 (the effective date of
AD 98-25-06, Amendment 39-10931 (63 FR
67769, December 9, 1998)), whichever occurs
later, perform an internal detailed visual
inspection to detect cracking of the corners
of the door frame and the cross beams of the
aft cargo door, in accordance with Boeing
Service Bulletin 737-52—-1079, Revision 5,
dated May 16, 1996; Boeing Alert Service
Bulletin 737-52A1079, Revision 6, dated
November 18, 1999; or Boeing Alert Service
Bulletin 737-52A1079, Revision 7, dated
December 17, 2010. Accomplishment of the
modification required by paragraph (1) of this
AD constitutes terminating action for the
repetitive inspection requirements of this
paragraph. Doing the inspections required by
paragraph (p) or (s) of this AD terminates the
inspections required by this paragraph.

(1) If no cracking is detected, accomplish
the requirements of either paragraph (h)(1)(i)
or (h)(1)(ii) of this AD.

(i) Repeat the internal visual inspection
thereafter at intervals not to exceed 4,500
flight cycles. Or

(ii) Prior to further flight, modify the
corners of the door frame and the cross
beams of the aft cargo door, in accordance
with Boeing Service Bulletin 737-52-1079,
Revision 5, dated May 16, 1996; Boeing Alert
Service Bulletin 737-52A1079, Revision 6,
dated November 18, 1999; or Boeing Alert
Service Bulletin 737-52A1079, Revision 7,
dated December 17, 2010. Accomplishment
of such modification constitutes terminating
action for the repetitive inspection
requirements of paragraph (h)(1)(i) of this
AD.

(2) If any cracking is detected in the upper
or lower cross beams, prior to further flight,
modify the cracked beam, in accordance with
Part I of the Accomplishment Instructions of
Boeing Service Bulletin 737-52-1079,
Revision 5, dated May 16, 1996; Part I of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-52A1079, Revision 6,
dated November 18, 1999; or Part II of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-52A1079, Revision 7,
dated December 17, 2010. Accomplishment
of such modification constitutes terminating
action for the repetitive inspection
requirements of paragraph (h)(1)(i) of this AD
for the modified beam.

(3) If any cracking is detected in the
forward or aft upper door frame, prior to
further flight, repair the frame and modify
the corners of the door frame of the aft cargo
door, in accordance with Part I of the
Accomplishment Instructions of Boeing
Service Bulletin 737-52—-1079, Revision 5,
dated May 16, 1996; Part I of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-52A1079, Revision 6,
dated November 18, 1999; or Part II of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-52A1079, Revision 7,
dated December 17, 2010; except as provided
by paragraph (i) of this AD. Accomplishment
of such modification constitutes terminating
action for the repetitive inspection
requirements of paragraph (h)(1)(i) of this AD
for the upper door frame.

(4) If any cracking is detected in the
forward or aft lower door frame, prior to

further flight, replace the damaged frame
with a new frame, and modify the corners of
the door frame of the aft cargo door, in
accordance with Part I of the
Accomplishment Instructions of Boeing
Service Bulletin 737-52-1079, Revision 5,
dated May 16, 1996; Part I of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-52A1079, Revision 6,
dated November 18, 1999; or Part II of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-52A1079, Revision 7,
dated December 17, 2010. Accomplishment
of such modification constitutes terminating
action for the repetitive inspection
requirements of paragraph (h)(1)(i) of this AD
for the lower door frame.

(i) Retained Exception for Certain Actions
Specified in Paragraphs (h) and (1) of This
AD

This paragraph restates the requirement of
paragraph (b) of AD 2000-06-13 R1,
Amendment 39-12317 (66 FR 36146, July 11,
2001). For actions required by paragraphs (h)
and (1) of this AD: Where Boeing Service
Bulletin 737-52-1079, Revision 5, dated May
16, 1996; Boeing Alert Service Bulletin 737—
52A1079, Revision 6, dated November 18,
1999; or Boeing Alert Service Bulletin 737—
52A1079, Revision 7, dated December 17,
2010; specifies that certain repairs are to be
accomplished in accordance with
instructions received from Boeing, this AD
requires that, prior to further flight, such
repairs be accomplished in accordance with
a method approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA; or
using a method approved in accordance with
the procedures specified in paragraph (x) of
this AD.

(j) Retained Corrective Actions for Certain
Cracking Found During Inspection Required
by Paragraph (h) of This AD

This paragraph restates the corrective
action required by paragraph (c) of AD 2000—
06—-13 R1, Amendment 39-12317 (66 FR
36146, July 11, 2001), with revised service
information. If any cracking of the outer
chord of the upper or lower cross beams of
the aft cargo door is detected during any
inspection required by paragraph (h) of this
AD, prior to further flight, accomplish the
repair specified in paragraph (j)(1), (j)(2),
(§)(3), or (j)(4) of this AD. For a repair method
to be approved, as required by paragraphs
(§)(1), G)(3), and (j)(4) of this AD, the approval
letter must specifically reference this AD.

(1) Repair in accordance with a method
approved by the Manager, Seattle ACO.

(2) Repair in accordance with Boeing Alert
Service Bulletin 737-52A1079, Revision 6,
dated November 18, 1999; or Boeing Alert
Service Bulletin 737-52A1079, Revision 7,
dated December 17, 2010.

(3) Repair in accordance with data meeting
the type certification basis of the airplane
approved by a Boeing Company Designated
Engineering Representative who has been
authorized by the FAA to make such
findings.

(4) Repair in accordance with a method
approved by the Boeing Commercial
Airplanes Organization Designation
Authorization (ODA) whom we have
authorized to make those findings.
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(k) Retained Inspections and Corrective
Actions for Airplanes Identified in
Paragraph (g) of This AD

This paragraph restates the actions
required by paragraph (d) of AD 2000-06—13
R1, Amendment 39-12317 (66 FR 36146, July
11, 2001), with revised service information.
For airplanes identified in paragraph (g) of
this AD: Within 4,500 flight cycles or 1 year
after May 9, 2000 (the effective date of AD
2000-06-13, amendment 39-11654 (65 FR
17583, April 4, 2000), whichever occurs later,
perform a high frequency eddy current
inspection (HFEC) to detect cracking of the
four corners of the door frame of the aft cargo
door, using a method approved in accordance
with the procedures specified in paragraph
(x) of this AD, or in accordance with Boeing
Alert Service Bulletin 737-52A1079,
Revision 6, dated November 18, 1999; or
Boeing Alert Service Bulletin 737-52A1079,
Revision 7, dated December 17, 2010.
Accomplishment of the modification
required by paragraph (1) of this AD
constitutes terminating action for the
repetitive inspection requirements of this
paragraph. Doing the inspections required by
paragraph (p) or (s) of this AD terminates the
inspections required by this paragraph.

Note 1 to paragraph (k) of this AD:
Additional guidance for the inspection can
be found in Boeing 737 Nondestructive Test
Manual, Part 6, Chapter 51-00—00 (Figure 4
or Figure 23).

(1) If no cracking of the corners of the door
frame of the aft cargo door is detected, repeat
the HFEC inspections thereafter at intervals
not to exceed 4,500 flight cycles until
accomplishment of the modification
specified in paragraph (1) of this AD.

(2) If any cracking of the corners of the
door frame of the aft cargo door is detected,
prior to further flight, replace the damaged
frame with a new frame, and modify the four
corners of the door frame, in accordance with
Part I and Part I1I of the Accomplishment
Instructions of Boeing Service Bulletin 737—
52-1079, Revision 5, dated May 16, 1996;
Part IT and Part III of the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-52A1079, Revision 6, dated November
18, 1999; or Part III and Part IV of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-52A1079, Revision 7,
dated December 17, 2010. Accomplishment
of such modification constitutes terminating
action for the repetitive inspection
requirements of paragraph (k)(1) of this AD
for that door frame.

(1) Retained Terminating Action for
Inspections Specified in Paragraphs (h) and
(k) of This AD

This paragraph restates the action required
by paragraph (e) of AD 2000-06-13 R1,
Amendment 39-12317 (66 FR 36146, July 11,
2001), with revised service information. For
airplanes identified in paragraph (g) of this
AD: Within 4 years or 12,000 flight cycles
after August 15, 2001 (the effective date of
AD 2000-06—13 R1), whichever occurs later,
modify the four corners of the door frame and
the cross beams of the aft cargo door, in
accordance with Part II of the
Accomplishment Instructions of Boeing
Service Bulletin 737-52-1079, Revision 5,

dated May 16, 1996; Part II of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-52A1079, Revision 6,
dated November 18, 1999; or Part III of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-52A1079, Revision 7,
dated December 17, 2010. Accomplishment
of that modification constitutes terminating
action for the repetitive inspection
requirements of paragraphs (h) and (k) of this
AD.

(m) Retained Method of Compliance

This paragraph restates the method of
compliance of Note 3 of AD 2000-06-13 R1,
Amendment 39-12317 (66 FR 36146, July 11,
2001). Accomplishment of the modification
required by paragraph (a) of AD 90-06-02,
Amendment 39-6489 (55 FR 8372, March 7,
1990), is considered acceptable for
compliance with the requirements of
paragraph (1) of this AD.

(n) Retained Credit for Previous Actions

This paragraph restates the credit given for
service information specified in Note 4 of AD
2000-06—13 R1, Amendment 39-12317 (66
FR 36146, July 11, 2001). This paragraph
provides credit for the modification of the
corners of the door frame and the cross
beams of the aft cargo door required by
paragraph (1) of this AD, if the modification
was accomplished prior to August 15, 2001
(the effective date of AD 2000-06—13 R1),
using Boeing Service Bulletin 737-52-1079,
dated December 16, 1983; Revision 1, dated
December 15, 1988; Revision 2, dated July 20,
1989; Revision 3, dated May 17, 1990; or
Revision 4, dated February 21, 1991.

(0) New Requirement for Determining Door
Configuration

At the applicable time specified in Table
1 of paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 737-52A1153, dated
July 13, 2011, except as provided by
paragraph (u)(1) of this AD: Inspect the door
to determine the configuration, in accordance
with the Accomplishment Instructions of
Boeing Alert Service Bulletin 737-52A1153,
dated July 13, 2011.

(p) New Requirements for Certain Doors
Subject to Boeing Alert Service Bulletin 737-
52A1079, Revision 7, Dated December 17,
2010

If, during the inspection required by
paragraph (o) of this AD, any door is
determined to be from any airplane having
line numbers 6 through 873 inclusive, and
neither the modification nor the repair
specified in any service bulletin identified in
paragraphs (p)(1) through (p)(7) of this AD
has been done as of the effective date of this
AD: Do a one-time HFEC and a one-time
ultrasonic inspection for cracking of the
upper and lower corner frames and the upper
and lower cross beams, and do all applicable
related investigative and corrective actions,
in accordance with Parts II, III, IV, and VI of
the Accomplishment Instructions of Boeing
Alert Service Bulletin 737-52A1079,
Revision 7, dated December 17, 2010; and, as
applicable, the Accomplishment Instructions
of Boeing Special Attention Service Bulletin
737-52-1154, dated December 17, 2010, as
revised by Boeing Special Attention Service

Bulletin 737-52-1154, Revision 1, dated
August 3, 2011; except as provided by
paragraphs (u)(2) and (u)(3) of this AD. Do
the inspections at the applicable time
specified in Table 1 of paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-52A1079, Revision 7, dated
December 17, 2010; except as provided by
paragraph (u)(4) of this AD. Do all applicable
related investigative and corrective actions
before further flight. If no cracking is found
during the initial inspections, before further
flight, do the modification in accordance
with Part III of the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-52A1079, Revision 7, dated December
17, 2010. Doing the inspection specified in
this paragraph terminates the inspections
required by paragraphs (h) and (k) of this AD.

(1) Boeing Service Bulletin 737-52-1079,
dated December 16, 1983.

(2) Boeing Service Bulletin 737-52-1079,
Revision 1, dated December 15, 1988.

(3) Boeing Service Bulletin 737-52-1079,
Revision 2, dated July 20, 1989.

(4) Boeing Service Bulletin 737-52-1079,
Revision 3, dated May 17, 1990.

(5) Boeing Service Bulletin 737-52-1079,
Revision 4, dated February 21, 1991.

(6) Boeing Service Bulletin 737-52-1079,
Revision 5, dated May 16, 1996.

(7) Boeing Service Bulletin 737-52A1079,
Revision 6, dated November 18, 1999.

(q) Requirements for All Doors Subject to
Boeing Alert Service Bulletin 737-52A1079,
Revision 7, Dated December 17, 2010

If, during the inspection required by
paragraph (o) of this AD, any door is
determined to be from any airplane having
line numbers 6 through 873 inclusive: At the
applicable time specified in Table 2 of
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 737-52A1079,
Revision 7, dated December 17, 2010, except
as provided by paragraph (u)(4) of this AD,
inspect the lower corner frames to determine
if the door has reinforcement angles, P/N
65C25180-9, —43, —10, —11, or —12, that were
installed as specified in any service bulletin
identified in paragraphs (q)(1) through (q)(5)
of this AD. If any affected reinforcement
angle is found, do a one-time general visual
inspection for edge margin and do a detailed
inspection for cracks; in accordance with Part
V of the Accomplishment Instructions of
Boeing Alert Service Bulletin 737-52A1079,
Revision 7, dated December 17, 2010.

(1) Boeing Service Bulletin 737-52-1079,
dated December 16, 1983.

(2) Boeing Service Bulletin 737-52-1079,
Revision 1, dated December 15, 1988.

(3) Boeing Service Bulletin 737-52-1079,
Revision 2, dated July 20, 1989.

(4) Boeing Service Bulletin 737-52-1079,
Revision 3, dated May 17, 1990.

(5) Boeing Service Bulletin 737-52-1079,
Revision 4, dated February 21, 1991.

(r) Corrective Actions for Inspections
Specified in Paragraph (q) of This AD

If, during any inspection required by
paragraph (q) of this AD, any crack is found,
or if any edge margin does not meet the
specification identified in Part V of the
Accomplishment Instructions of Boeing Alert
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Service Bulletin 737-52A1079, Revision 7,
dated December 17, 2010, before further
flight, do the actions specified in paragraphs
(r)(1), (r)(2), and (r)(3) of this AD.

(1) Replace the corner reinforcement angle,
in accordance with Part III of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-52A1079, Revision 7,
dated December 17, 2010.

(2) Do a one-time detailed inspection or
HFEC inspection for cracking at the forward
and aft ends of cross beam D, in accordance
with Part 1 of the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 737-52-1154, dated
December 17, 2010. If any cracking is found,
before further flight, do all applicable repairs
in accordance with the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 737-52-1154, dated
December 17, 2010, except as provided by
paragraph (u)(2) of this AD.

(3) Do a one-time detailed inspection or
ultrasonic inspection for cracking on the
frames, in accordance with Part 2 (detailed
inspection) or Part 8 (ultrasonic inspection)
of the Accomplishment Instructions of
Boeing Special Attention Service Bulletin
737-52-1154, dated December 17, 2010, as
revised by Boeing Special Attention Service
Bulletin 737-52—1154, Revision 1, dated
August 3, 2011. If any cracking is found,
before further flight, replace the frame in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-52A1079, Revision 7, dated December
17, 2010.

(s) Requirements for Doors Subject to Boeing
Alert Service Bulletin 737-52A1153, Dated
July 13, 2011

If, during the action required by paragraph
(o) of this AD, a door is determined to be
from an airplane having line numbers 874
and subsequent: At the applicable time
specified in Tables 1 and 2 of paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-52A1153, dated July 13, 2011,
except as provided by paragraph (u)(1) of this
AD, do high frequency and detailed
inspections for cracks in the forward and aft
ends of cross beam E, and do all applicable
related investigative and corrective actions,
in accordance with Parts 1, 3, 4, 5, and 6 of
the Accomplishment Instructions of Boeing
Alert Service Bulletin 737-52A1153, dated
July 13, 2011; and, as applicable, the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 737-52—
1154, dated December 17, 2010, as revised by
Boeing Special Attention Service Bulletin
737-52—-1154, Revision 1, dated August 3,
2011; except as provided by paragraph (u)(2)
of this AD. Do all applicable related
investigative and corrective actions at the
applicable time specified in Tables 1 and 2
of paragraph 1.E., “Compliance,” of Boeing
Service Bulletin 737-52A1153, dated July 13,
2011, except as provided by paragraph (u)(1)
of this AD. If no cracking is found during the
inspections specified in Boeing Alert Service
Bulletin 737-52A1153, dated July 13, 2011,
at the applicable time specified in Tables 1
and 2 of paragraph 1.E., “Compliance,” of
Boeing Alert Service Bulletin 737-52A1153,
dated July 13, 2011, except as provided by

paragraph (u)(1) of this AD, do the
modification in accordance with Parts 5 and
6, as applicable, of the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-52A1153, dated July 13, 2011. Repeat
the inspections thereafter at the times
specified in Tables 1 and 2 of paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-52A1153, dated July 13, 2011,
until the preventative modification or repair
is done to both ends of cross beam E in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-52A1153, dated July 13, 2011. Doing the
inspection specified in this paragraph
terminates the inspections required by
paragraphs (h) and (k) of this AD.

(t) One Time Inspections for Doors Subject
to Boeing Alert Service Bulletin 737-
52A1153, Dated ]uly 13, 2011

If, during the actions required by paragraph
(o) of this AD, a door is determined to be
from an airplane having line numbers 874
and subsequent: At the applicable time
specified in Tables 3 and 4 of paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-52A1153, dated July 13, 2011,
except as provided by paragraph (u)(1) of this
AD, do a one-time ultrasonic inspection of
the frame and a detailed inspection of the
reinforcing angle for cracks of the forward
and aft ends of cross beam E, and do all
applicable related investigative and
corrective actions, in accordance with Parts
1, 3, 4, 7, and 8 of the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-52A1153, dated July 13, 2011; and, as
applicable; the Accomplishment Instructions
of Boeing Special Attention Service Bulletin
737-52-1154, dated December 17, 2010, as
revised by Boeing Special Attention Service
Bulletin 737-52-1154, Revision 1, dated
August 3, 2011; except as provided by
paragraph (u)(2) of this AD. Do all applicable
related investigative and corrective actions
before further flight.

(u) Service Information Exceptions

The following exceptions apply to this AD.

(1) Where paragraph 1.E., “Compliance,” of
Boeing Alert Service Bulletin 737-52A1153,
dated July 13, 2011, specifies a compliance
time “after the original issue date of this
service bulletin,” this AD requires
compliance within the specified compliance
time after the effective date of this AD.

(2) Where Boeing Special Attention Service
Bulletin 737-52-1154, dated December 17,
2010, specifies to contact Boeing for repair,
before further flight, repair using a method
approved in accordance with the procedures
specified in paragraph (x) of this AD.

(3) Where Boeing Alert Service Bulletin
737-52A1079, Revision 7, dated December
17, 2010, specifies to contact Boeing for
repair, before further flight, repair using a
method approved in accordance with the
procedures specified in paragraph (x) of this
AD.

(4) Where paragraph 1.E., “Compliance,” of
Boeing Alert Service Bulletin 737-52A1079,
Revision 7, dated December 17, 2010,
specifies a compliance time “from the date of
Revision 7 to this service bulletin,” this AD
requires compliance within the specified

compliance time after the effective date of
this AD.

(v) Supplemental Structural Inspections

The supplemental structural inspections
specified in Tables 5 and 6 of paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-52A1153, dated July 13, 2011;
and Tables 3 and 4 of paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-52A1079, Revision 7, dated
December 17, 2010; are not required by this
AD.

Note 2 to paragraph (v) of this AD: The
damage tolerance inspections specified in
Tables 5 and 6 of paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-52A1153, dated July 13, 2011;
and Tables 3 and 4 of paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-52A1079, Revision 7, dated
December 17, 2010; may be used in support
of compliance with section 121.1109(c)(2) or
129.109(b)(2) of the Federal Aviation
Regulations (14 CFR 121.1109(c)(2) or 14 CFR
129.109(b)(2)). The corresponding actions
specified in the Accomplishment
Instructions and figures of Boeing Alert
Service Bulletin 737-52A1153, dated July 13,
2011; and Boeing Alert Service Bulletin 737—
52A1079, Revision 7, dated December 17,
2010; are not required by this AD.

(w) Credit for Previous Actions

This paragraph provides credit for actions
required by paragraphs (p), (q), and (r) of this
AD, if the actions were accomplished before
the effective date of this AD using any service
information specified in paragraph (w)(1),
(w)(2), (w)(3), (W)(4), (w)(5), (w)(6), or (w)(7)
of this AD.

(1) Boeing Service Bulletin 737-52-1079,
dated December 16, 1983.

(2) Boeing Service Bulletin 737-52-1079,
Revision 1, dated December 15, 1988.

(3) Boeing Service Bulletin 737-52-1079,
Revision 2, dated July 20, 1989.

(4) Boeing Service Bulletin 737-52-1079,
Revision 3, dated May 17, 1990.

(5) Boeing Service Bulletin 737-52-1079,
Revision 4, dated February 21, 1991.

(6) Boeing Service Bulletin 737-52-1079,
Revision 5, dated May 16, 1996.

(7) Boeing Alert Service Bulletin 737—
52A1079, Revision 6, dated November 18,
1999.

(x) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle ACO, FAA, has
the authority to approve AMOCs for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.


mailto:9-ANM-Seattle-ACO-AMOC-Requests@faa.gov
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(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes ODA that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) AMOCs approved previously in
accordance with AD 2000-06-13,
Amendment 39-11654 (65 FR 17583, April 4,
2000); and AD 2000-06—-13 R1, Amendment
39-12317 (66 FR 36146, July 11, 2001); are
approved as AMOCs for the corresponding
requirements of this AD.

(y) Related Information

(1) For more information about this AD,
contact Alan Pohl, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; phone: (425) 917-6450; fax: (425) 917—
6590; email: alan.pohl@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—-544-5000, extension 1; fax 206—766—
5680; Internet https://
www.myboeingfleet.com. You may review
copies of the referenced service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, Washington.
For information on the availability of this
material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on
November 21, 2012.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2012—-29170 Filed 12—3-12; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-1222; Directorate
Identifier 2012-NM-134-AD]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to supersede an
existing airworthiness directive (AD)
that applies to certain Bombardier, Inc.
Model DHC-8-400 series airplanes. The
existing AD currently requires a free-
play check for excessive free-play of the
shaft swaged bearing installed in the
tailstock end of each elevator power

control unit (PCU), and replacing any
PCU on which the bearing exceeds
allowable limits with a serviceable PCU.
Since we issued that AD, we have
determined that additional airplanes are
affected by the identified unsafe
condition. This proposed AD would add
airplanes to the applicability in the
existing AD. We are proposing this AD
to detect and correct excessive freeplay
of the swaged bearings, which could
lead to excessive airframe vibrations
and difficulties in pitch control, and
consequent loss of controllability of the
airplane.

DATES: We must receive comments on
this proposed AD by January 18, 2013.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DG, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Bombardier,
Inc., Q-Series Technical Help Desk, 123
Garratt Boulevard, Toronto, Ontario
M3K 1Y5, Canada; telephone 416-375—
4000; fax 416—375-4539; email
thd.qseries@aero.bombardier.com;
Internet http://www.bombardier.com.
You may review copies of the
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Cesar Gomez, Aerospace Engineer,

Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office (ACO), 1600
Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone (516) 228—
7318; fax (516) 794-5531.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include ‘“Docket No.
FAA—-2012-1222; Directorate Identifier
2012-NM-134—-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On June 14, 2011, we issued AD
2011-13-08, Amendment 39-16731 (76
FR 37253, June 27, 2011). That AD
required actions intended to address an
unsafe condition on Bombardier, Inc.
Model DHC-8-400 series airplanes.

Since we issued the existing AD (76
FR 37253, June 27, 2011), we have
determined that additional airplanes are
affected by the identified unsafe
condition. Transport Canada Civil
Aviation (TCCA), which is the aviation
authority for Canada, has issued
Canadian Airworthiness Directive CF—
2010-28R1, dated June 12, 2012
(referred to after this as the Mandatory
Continuing Airworthiness Information,
or ‘“‘the MCAI”’), to correct an unsafe
condition for the specified products.
The MCAI states:

Several reports have been received on the
elevator power control units (PCUs) where
the shaft (tailstock) swaged bearing liners had
shown a higher than normal rate of wear.
Investigation revealed that the excessive wear
was due to the paint contamination between
the bearing roller and bearing liner. The
bearing paint contamination is known to be
abrasive and could seize the bearing.

This condition, if not corrected, could lead
to excessive airframe vibrations and
difficulties in aircraft pitch control.

This [TCCA] directive mandates a free-play
check of the shaft swaged bearing installed in
the elevator PCU tailstock end and
replacement of the shaft swaged bearings if
excessive free-play is found.


mailto:thd.qseries@aero.bombardier.com
https://www.myboeingfleet.com
https://www.myboeingfleet.com
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.bombardier.com
mailto:alan.pohl@faa.gov
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This [TCCA] AD is revised to amend the
applicability for DHC-8 Series 400
aeroplanes.

The unsafe condition is loss of
controllability of the airplane. You may
obtain further information by examining
the MCAI in the AD docket.

Relevant Service Information

Bombardier Inc. has issued Service
Bulletin 84—-27-52, Revision A, dated
March 5, 2012. The actions described in
this service information are intended to
correct the unsafe condition identified
in the MCAL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 81 products of U.S. registry.

The actions that are required by AD
2011-13-08, Amendment 39—-16731 (76
FR 37253, June 27, 2011), and retained
in this proposed AD take about 3 work-
hours per product, at an average labor
rate of $85 per work hour. Based on
these figures, the estimated cost of the
currently required actions is $255 per
product.

We estimate that it would take about
3 work-hours per product to comply
with the new basic requirements of this
proposed AD. The average labor rate is
$85 per work-hour. Based on these
figures, we estimate the cost of the
proposed AD on U.S. operators for the
added airplanes to be $255 per product.

In addition, we estimate that any
necessary follow-on actions would take
about 5 work-hours and require parts
costing $33, for a cost of $458 per
product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more

detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing airworthiness directive AD

2011-13-08, Amendment 39-16731 (76
FR 37253, June 27, 2011), and adding
the following new AD:

Bombardier, Inc.: Docket No. FAA-2012—
1222; Directorate Identifier 2012-NM—
134—AD.

(a) Comments Due Date

We must receive comments by January 18,
2013.

(b) Affected ADs

This AD supersedes AD 2011-13-08,
Amendment 39-16731 (76 FR 37253, June
27,2011).

(c) Applicability

This AD applies to Bombardier, Inc. Model
DHC-8-400, —401, and —402 airplanes;
certificated in any category; having serial

numbers (S/Ns) 4001 through 4334 inclusive,
and 4336.

(d) Subject

Air Transport Association (ATA) of
America Code 27: Flight controls.

(e) Reason

This AD was prompted by reports of
replacement of several elevator power control
units (PCUs) due to worn swaged bearings
located in the elevator PCU tailstock. We are
issuing this AD to detect and correct
excessive freeplay of the swaged bearings,
which could lead to excessive airframe
vibrations and difficulties in pitch control,
and consequent loss of controllability of the
airplane.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Retained Free-Play Check With Revised
Service Information

This paragraph restates the requirements of
paragraph (g) of AD 2011-13-08,
Amendment 39-16731 (76 FR 37253, June
27, 2011), with revised service information.
For airplanes identified in paragraph (c) of
this AD, except airplanes having S/N 4305
through 4334 inclusive, and 4336: At the
applicable time specified in paragraphs (g)(1)
and (g)(2) of this AD, perform a free-play
check for any shaft swaged bearing having
part number (P/N) MS14103-7 that is
installed in the tailstock end of each elevator
PCU (three PCUs per elevator surface) having
P/Ns 390600-1007 and 390600-1009, in
accordance with paragraph 3.B., Part A, of
Bombardier Service Bulletin 84—27-52, dated
May 25, 2010; or Revision A, dated March 5,
2012. As of the effective date of this AD, only
Bombardier Service Bulletin 84-27-52,
Revision A, dated March 5, 2012, may be
used to accomplish the actions required by
this paragraph.

(1) For airplanes that have accumulated
8,000 or more total flight hours as of August
1, 2011 (the effective date of AD 2011-13-08,
Amendment 39-16731 (76 FR 37253, June
27, 2011)): Within 2,000 flight hours after
August 1, 2011 (the effective date of AD
2011-13-08).
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(2) For airplanes that have accumulated
less than 8,000 total flight hours as of August
1, 2011 (the effective date of AD 2011-13-08,
Amendment 39-16731 (76 FR 37253, June
27, 2011)): Within 6,000 flight hours after
August 1, 2011 (the effective date of AD
2011-13-08), or before the accumulation of
10,000 total flight hours, whichever occurs
first.

(h) Retained Follow-on Action

This paragraph restates the requirements of
paragraph (h) of AD 2011-13-08,
Amendment 39-16731 (76 FR 37253, June
27, 2011), with revised service information.
If, during the check required by paragraph (g)
of this AD, the bearing free-play is within the
limits specified in Bombardier Service
Bulletin 84-27-52, dated May 25, 2010, or
Revision A, dated March 5, 2012; no further
action is required by this AD. As of the
effective date of this AD, only Bombardier
Service Bulletin 84—-27-52, Revision A, dated
March 5, 2012, may be used to accomplish
the actions required by this paragraph.

(i) Retained Corrective Actions

This paragraph restates the requirements of
paragraph (i) of AD 2011-13-08, Amendment
39-16731 (76 FR 37253, June 27, 2011), with
revised service information. If, during the
check required by paragraph (g) of this AD,
the bearing free-play exceeds the limits
specified in Bombardier Service Bulletin 84—
27-52, dated May 25, 2010; or Revision A,
dated March 5, 2012: Before further flight,
replace the elevator PCU with a serviceable
one, in accordance with paragraph 3.B., Part
B, of Bombardier Service Bulletin 84-27-52,
dated May 25, 2010; or Revision A, dated
March 5, 2012. As of the effective date of this
AD, only Bombardier Service Bulletin 84—
27-52, Revision A, dated March 5, 2012, may
be used to accomplish the actions required
by this paragraph.

(j) New Requirements

For airplanes having S/N 4305 through
4334 inclusive, and 4336: At the applicable
time specified in paragraphs (j)(1) and (j)(2)
of this AD, perform a free-play check for any
shaft swaged bearing having P/N MS14103—
7 that is installed in the tailstock end of each
elevator PCU (three PCUs per elevator
surface), having P/Ns 390600-1007 and
390600-1009, in accordance with paragraph
3.B., Part A, of Bombardier Service Bulletin
84—-27-52, Revision A, dated March 5, 2012.

(1) For airplanes that have accumulated
8,000 or more total flight hours as of the
effective date of this AD: Within 2,000 flight
hours after the effective date of this AD.

(2) For airplanes that have accumulated
less than 8,000 total flight hours as of the
effective date of this AD: Within 6,000 flight
hours after the effective date of this AD, or
before the accumulation of 10,000 total flight
hours, whichever occurs first.

(k) Corrective Actions

During the check required by paragraph (j)
of this AD, if the bearing free-play is found
to exceed the limits specified in Bombardier
Service Bulletin 84—-27-52, Revision A, dated
March 5, 2012: Before further flight, replace
the elevator PCU with a serviceable one, in
accordance with paragraph 3.B., Part B, of

Bombardier Service Bulletin 84-27-52,
Revision A, dated March 5, 2012.

(1) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOGC:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the ACO, send it to Program
Manager, Continuing Operational Safety,
FAA, New York ACO, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; telephone
(516) 228-7300; fax (516) 794-5531. Before
using any approved AMOG, notify your
appropriate principal inspector, or lacking a
principal inspector, the manager of the local
flight standards district office/certificate
holding district office. The AMOC approval
letter must specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(m) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) Canadian
Airworthiness Directive CF—2010-28R1,
dated June 12, 2012, and the service
information specified in paragraphs (1)(1)(i)
and (1)(1)(ii) of this AD, for related
information.

(i) Bombardier Service Bulletin 84—27-52,
dated May 25, 2010.

(ii) Bombardier Service Bulletin 87-27-52,
Revision A, dated March 5, 2012.

(2) For service information identified in
this AD, contact Bombardier, Inc., Q-Series
Technical Help Desk, 123 Garratt Boulevard,
Toronto, Ontario M3K 1Y5, Canada;
telephone 416-375—4000; fax 416—-375-4539;
email thd.gseries@aero.bombardier.com;
Internet http://www.bombardier.com. You
may review copies of the referenced service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on
November 21, 2012.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2012—-29171 Filed 12—3-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-1221; Directorate
Identifier 2012-NM-151-AD]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
The Boeing Company Model 777-200
and —300 series airplanes. This
proposed AD was prompted by reports
of hydraulic fluid contamination found
in the strut forward dry bay. This
proposed AD would require repetitive
general visual inspections of the strut
forward dry bay for the presence of
hydraulic fluid, and related
investigative and corrective actions if
necessary. We are proposing this AD to
detect and correct hydraulic fluid
contamination of the strut forward dry
bay, which could result in hydrogen
embrittlement of the titanium forward
engine mount bulkhead fittings, and
consequent inability of the fittings to
carry engine loads, resulting in the loss
or departure of an engine. Hydraulic
embrittlement could cause a through-
crack formation across the fittings
through which an engine fire could
breach into the strut, resulting in an
uncontained strut fire.

DATES: We must receive comments on
this proposed AD by January 18, 2013.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P. O. Box 3707,
MC 2H-65, Seattle, WA 98124-2207;
telephone 206-544-5000, extension 1;
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fax 206—-766—-5680; Internet https://
www.myboeingfleet.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, WA. For information on
the availability of this material at the
FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Kevin Nguyen, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue SW., Renton, WA
98057-3356; phone: 425-917-6501; fax:
425-917-6590; email:
kevin.nguyen@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA—
2012-1221; Directorate Identifier 2012—
NM-151-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We received reports of hydraulic fluid
contamination in the strut forward dry
bay caused by the clogged and blocked
forward strut drain lines not allowing
fluids (water, fuel, engine oil and
hydraulic) to drain properly, resulting
in fluids backing up to the dry bay. The
presence of hydraulic fluid and
temperatures above 270 degrees
Fahrenheit can cause hydrogen
embrittlement of the titanium forward
engine mount bulkhead fittings. This
condition, if not corrected, could result
in the inability of the forward engine
mount bulkhead fittings to carry engine
loads, resulting in the loss or departure
of an engine; or cause a through-crack
formation across the fittings through
which an engine fire could breach into
the strut, resulting in an uncontained
strut fire.

Relevant Service Information

We reviewed Boeing Special
Attention Service Bulletin 777-54—
0028, dated May 25, 2012. The service
information describes procedures for
repetitive general visual inspections for
hydraulic fluid contamination of the
strut forward dry bay, and related
investigative and corrective actions if
necessary. Related investigative actions
include a detailed inspection for
hydraulic fluid coking, heat
discoloration, damage to sealant and
primer, damage to leveling compound,
cracking, and etching or pitting of the
interior strut forward dry bay; a detailed
and high frequency eddy current (HFEC)
inspection for cracking, etching, or
pitting of the bulkhead upper and lower
fittings of the strut forward engine

blockage. Corrective actions include
cleaning and restoring sealant, primer,
and leveling compound of the detail
parts in the strut forward dry bay;
cleaning or replacing drain lines; and
contacting the manufacturer for repair
instructions and doing the repair.

The compliance time for the initial
inspection is within 600 flight cycles or
12 months, whichever occurs first. The
compliance times for the related
investigative actions are before further
flight. The compliance times for
corrective actions vary between before
further flight, and within 25 flight
cycles or 10 days, whichever occurs first
(depending on the condition). The
repetitive inspection intervals do not
exceed 1,200 flight cycles.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of these same
type designs.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
the service information described
previously, except as discussed under
“Differences Between the Proposed AD
and the Service Information.”

Differences Between the Proposed AD
and the Service Information

Although the service bulletin
specifies that operators may contact the
manufacturer for disposition of certain
repair conditions, this proposed AD
would require operators to repair those
conditions using a method approved by
the FAA.

Costs of Compliance

We estimate that this proposed AD
affects 55 airplanes of U.S. registry.
We estimate the following costs to

comments. mount; and checking drain lines for comply with this proposed AD:
ESTIMATED COSTS
Action Labor cost Parts cost Cost per product Cost on U.S. operators
Repetitive general vis- | 5 work-hours x $85 per hour = $425 per in- $0 | $425 per inspection $23,375 per inspection cycle.
ual inspections. spection cycle. cycle.

We estimate the following costs to do
any actions that would be required

based on the results of the proposed
inspection. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need these actions.

) Cost per
Action Labor cost Parts cost product
Detailed iNSPECioN .........ccceevieeiieciecieeee e 8 work-hours x $85 per hour = $680 .........cc.cccceevvrecreenns $0 $680
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ON-CONDITION COSTS—Continued
: Cost per
Action Labor cost Parts cost product
Check drain lines (including cleaning or replacing) .......... 5 work-hours x $85 per hour = $425 .........cccoceovvvvvecieens 0 425
Detailed inspection and high frequency eddy current in- | 8 work-hours x $85 per hour = $680 ..........ccccecererereenne 0 680
spection.
Clean and restore sealant, primer and leveling com- | 8 work-hours x $85 per hour = $680 ..........cccceeererereenenne 0 680
pound.

We have received no definitive data
that would enable us to provide a cost
estimate for the on-condition repair
specified in this proposed AD.

According to the manufacturer, some
of the costs of this proposed AD may be
covered under warranty, thereby
reducing the cost impact on affected
individuals. We do not control warranty
coverage for affected individuals. As a
result, we have included all costs in our
cost estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

The Boeing Company: Docket No. FAA—
2012-1221; Directorate Identifier 2012—
NM-151-AD.

(a) Comments Due Date

We must receive comments by January 18,
2013.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 777-200 and —300 series airplanes;
certificated in any category; equipped with
Pratt & Whitney 4000 engines; as identified
in Boeing Special Attention Service Bulletin
777-54—0028, dated May 25, 2012.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 54, Nacelles/pylons.

(e) Unsafe Condition

This AD was prompted by reports of
hydraulic fluid contamination found in the
strut forward dry bay. We are issuing this AD
to detect and correct hydraulic fluid
contamination of the strut forward dry bay,
which could result in hydrogen
embrittlement of the titanium forward engine

mount bulkhead fittings, and consequent
inability of the fittings to carry engine loads,
resulting in the loss or departure of an
engine. Hydraulic embrittlement could cause
a through-crack formation across the fittings
through which an engine fire could breach
into the strut, resulting in an uncontained
strut fire.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspection

Except as provided by paragraph (h)(1) of
this AD, at the times specified in paragraph
1.E., “Compliance,” of Boeing Special
Attention Service Bulletin 777-54-0028,
dated May 25, 2012: Do a general visual
inspection for hydraulic fluid contamination
of the interior of the strut forward dry bay,
and do all applicable related investigative
and corrective actions, in accordance with
the Accomplishment Instructions of Boeing
Special Attention Service Bulletin 777-54—
0028, dated May 25, 2012, except as required
by paragraph (h)(2) of this AD. Repeat the
inspection thereafter at the times specified in
paragraph 1.E., “Compliance,” of Boeing
Special Attention Service Bulletin 777-54—
0028, dated May 25, 2012. Except as required
by paragraph (h)(3) of this AD, do all
applicable related investigative and
corrective actions at the times specified in
paragraph 1.E., “Compliance,” of Boeing
Special Attention Service Bulletin 777-54—
0028, dated May 25, 2012.

(h) Exceptions

(1) Where the Compliance time column of
paragraph 1.E., “Compliance,” of Boeing
Service Bulletin 777-54—-0028, dated May 25,
2012, refers to the compliance time ““after the
original issue date of this service bulletin,”
this AD requires compliance within the
specified compliance time after the effective
date of this AD.

(2) Where Boeing Special Attention Service
Bulletin 777-54-0028, dated May 25, 2012,
specifies to contact Boeing for repair: Except
as required by paragraph (h)(3) of this AD, at
the applicable times specified in paragraph
1.E., “Compliance,” of Boeing Special
Attention Service Bulletin 777-54-0028,
dated May 25, 2012, repair, in accordance
with a method approved by the Manager,
Seattle Aircraft Certification Office (ACO),
FAA. For a repair method to be approved, the
repair must meet the certification basis of the
airplane, and the approval must specifically
refer to this AD.

(3) Where paragraph 1.E., “Compliance,” of
Boeing Special Attention Service Bulletin
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777-54-0028, dated May 25, 2012, specifies
a compliance time of “within 25 flight-cycles
or 10 days, whichever occurs first,” this AD
requires compliance within 25 flight cycles
or 10 days after the most recent inspection
required by paragraph (g) of this AD,
whichever occurs first.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOG:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be emailed to: 9-ANM-
Seattle~ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(j) Related Information

(1) For more information about this AD,
contact Kevin Nguyen, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
phone: 425-917-6501; fax: 425—-917-6590;
email: kevin.nguyen@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P. O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone 206—
544-5000, extension 1; fax 206—-766—-5680;
Internet https://www.myboeingfleet.com. You
may review copies of the referenced service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on
November 21, 2012.
Ali Bahrami,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 2012-29177 Filed 12-3-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

Proposed Modification of the Miami,
FL, Class B Airspace Area; and the Ft
Lauderdale, FL, Class C Airspace Area;
Public Meetings

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of meetings.

SUMMARY: This notice announces three
fact-finding informal airspace meetings
to solicit information from airspace
users and others, concerning a proposal
to revise the Class B airspace at Miami,
FL, and the Class C airspace at Ft
Lauderdale, FL. The purpose of these
meetings is to provide interested parties
an opportunity to present views,
recommendations, and comments on the
proposal. All comments received will be
considered prior to any issuance of a
notice of proposed rulemaking.

DATES: The informal airspace meetings
will be held on Monday, January 28,
2013; Tuesday, January 29, 2013; and
Wednesday, January 30, 2013. One
meeting session will be held on January
28, beginning at 6:00 p.m. Two sessions
will be held on January 29 and January
30, beginning at 2:00 p.m. and 6:00 p.m.
Comments must be received on or
before March 4, 2013.

ADDRESSES: (1) The meeting on Monday,
January 28, 2013, will be held at the
Wings Over Miami Air Museum,
Kendall-Tamiami Executive Airport,
14710 SW 128th St., Miami, FL 33196
[Call 305-233-5197 for directions]; (2)
The meeting on Tuesday, January 29,
2013, will be held at the Miami Dade
College, 2460 NW 66th Avenue, Bldg.
701, Room 213, Miami, FL 33122 [Call
305-588-1959 for directions]; and (3)
The meeting on Wednesday, January 30,
2013, will be held at the Miramar Town
Center, 2050 Civic Center Place.
Miramar, FL 33025 [Call 954-201-8084
for directions].

Comments: Comments on the
proposal may be submitted by email to:
7-ASO-ESC-OSG-Airspace-
Comments@faa.gov; or by mail to: Barry
Knight, Manager, Operations Support
Group, Eastern Service Area, Air Traffic
Organization, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, GA 30320.

FOR FURTHER INFORMATION CONTACT:
Tony Russo, Support Manager, Miami
ATCT/TRACON, 6400 NW. 22nd St.,
Miami, FL 33122; Telephone: 305—869—
5403.

SUPPLEMENTARY INFORMATION:

Meeting Procedures

(a) The meetings will be open to all
persons on a space-available basis.
There will be no admission fee or other
charge to attend and participate.

(b) The meetings will be informal in
nature and will be conducted by one or
more representatives of the FAA Eastern
Service Area. Each participant will be
given an opportunity to make a
presentation, although a time limit may
be imposed. Each person wishing to
make a presentation to the FAA panel
will be asked to sign in so those time
frames can be established. The meetings
may be adjourned at any time if all
persons present have had an
opportunity to speak.

(c) Position papers or other handout
material relating to the substance of
these meetings will be accepted.
Participants submitting handout
materials should present an original and
two copies to the presiding officer.
There should be an adequate number of
copies for distribution to all
participants.

(e) These meetings will not be
formally recorded. However, a summary
of comments made at the meetings will
be filed in the docket.

Agenda for the Meetings

—Sign-in.
—Presentation of Meeting Procedures.

—Informal Presentation of the planned
Airspace Modifications.

—Public Presentations and Discussions.
—Closing Comments.

There will be one session (beginning at
6:00 p.m.) on January 28 and two
sessions (beginning at 2:00 p.m. and
6:00 p.m.) on both January 29 and
January 30. FAA presentations will
begin at the times listed. Each
presentation will be the same, so
attendees need not be present for both
sessions. Attendees may arrive at any
time at their convenience, and will not
need to remain until the end. Following
each FAA presentation there will be
time for questions and presentations by
attendees. Written comments may be
submitted at any time during the
meeting or via mail or email by March
4, 2013.

Information gathered through these
meetings will assist the FAA in drafting
a Notice of Proposed Rulemaking
(NPRM). The public will be afforded the
opportunity to comment on any NPRM
published on this matter.
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Issued in Washington, DC, on November
14, 2012.

Gary A. Norek,

Manager, Airspace Policy and ATC
Procedures Group.

[FR Doc. 2012-28991 Filed 12-3-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 121, 125, 135

[Docket No.: FAA—2012-1059; Notice No.
12-08]

RIN 2120-AK11

Minimum Altitudes for Use of
Autopilots

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to amend
and harmonize minimum altitudes for
use of autopilots for transport category
airplanes. The proposed rule would
enable the operational use of advanced
autopilot and navigation systems by
incorporating the capabilities of new
and future autopilots, flight guidance
systems, and Global Navigation Satellite
System (GNSS) guidance systems while
protecting the continued use of legacy
systems at current autopilot minimum
use altitudes. The proposed rule would
accomplish this through a performance-
based approach, using the certified
capabilities of autopilot systems as
established by the Airplane Flight
Manual (AFM) or as approved by the
Administrator.

DATES: Send comments on or before
February 4, 2013.

ADDRESSES: Send comments identified
by docket number Docket No.: FAA—
2012-1059 using any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—30; U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

o Fax:Fax comments to Docket
Operations at 202—-493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://www.regulations.gov, including
any personal information the
commenter provides. Using the search
function of the docket Web site, anyone
can find and read the electronic form of
all comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at http://DocketsInfo.dot.gov.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov at any time.
Follow the online instructions for
accessing the docket or go to the Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: For
technical questions concerning this
action, contact Kel O. Christianson,
FAA, Aviation Safety Inspector,
Performance Based Flight Systems
Branch (AFS—470), Flight Standards
Service, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone 202—-385-4702; email
Kel.christianson@faa.gov.

For legal questions concerning this
action, contact Robert H. Frenzel,
Manager, Operations Law Branch, Office
of the Chief Counsel, Regulations
Division (AGC-220), Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone 202-267-3073; email
Robert.Frenzel@faa.gov.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules on
aviation safety is found in Title 49 of the
United States Code. This rulemaking is
promulgated under the authority
described in 49 U.S.C. 44701(a)(5),
which requires the Administrator to
promulgate regulations and minimum
standards for other practices, methods,
and procedures necessary for safety in
air commerce and national security.
This amendment to the regulation is
within the scope of that authority
because it prescribes an accepted
method for ensuring the safe operation
of aircraft while using autopilot
systems.

I. Overview of Proposed Rule

The FAA proposes to amend and
harmonize minimum altitudes for use of
autopilots for transport category
airplanes in order to streamline and
simplify these operational rules. The
proposed rule would enable the
operational use of advanced autopilot
and navigation systems by incorporating
the capabilities of new and future
autopilots, flight guidance systems, and
Global Navigation Satellite System
(GNSS) guidance systems while
protecting the continued use of legacy
systems. This would allow the FAA to
enable the benefits of Next Generation
Air Transportation System (NextGen)
technologies and procedures (Optimized
Profile Descents, Performance Based
Navigation (PBN)) to enhance aviation
safety in the National Airspace System
(NAS). The rule would accomplish this
through a performance-based approach,
using the certified capabilities of
autopilot systems as established by the
Airplane Flight Manual (AFM). The
proposal would also give the FAA
Administrator the authorization to
require an altitude higher than the AFM
if the Administrator believes it to be in
the interest of public safety.

Currently, operators have a choice
whether or not to update their aircraft
with new autopilots as they are
developed and certified by equipment
manufacturers. This rule would not
affect that decision-making process and
would protect operators who choose to
continue to operate as they do today. As
a result, the proposed rule would not
impose any additional costs on
certificate holders that operate under
parts 121, 125, or 135. Also, by setting
new minimum altitudes for each phase
of flight that certified equipment may
operate to, the proposed rule would give
manufacturers more certainty that new
products could be used as they are
developed.

In response to Executive Order 13563
issued by President Obama on January
18, 2011, the proposed rule was first
identified for inclusion in the
Department of Transportation
Retrospective Regulatory Review (May
2011), noting that the current minimum
altitudes for use of autopilots were
unduly restrictive and would limit the
ability to use new technologies. On May
10, 2012, President Obama signed
Executive Order 13610, establishing the
Retrospective Regulatory Review as an
on-going obligation. The proposed rule
would also be consistent with the
requirement in Executive Order 13610
to modify or streamline regulations “in
light of changed circumstances,
including the rise of new technologies.”
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II. Background

A. Statement of the Problem

The FAA and Civil Aviation
Authority (CAA) technical standards for
autopilot systems date back to 1947.
These standards have been revised eight
times since 1959, but the operating rules
for autopilot minimum use altitudes in
14 CFR 121.579, 125.329, and 135.93
have not been amended in any
significant way since the recodification
of the Civil Aviation Regulations (CAR)
and Civil Aviation Manuals (CAM) on
December 31, 1964.

By contrast, autopilot certification
standards contained in § 25.1329 were
updated as recently as April 11, 2006.
Consequently, operational regulations in
parts 121, 125, and 135 do not
adequately reflect the capabilities of
modern technologies in use today and
thus make it difficult to keep pace with
the FAA’s implementation of NextGen.

B. History

1994 Notice of Proposed Rulemaking
(NPRM)

The FAA published an NPRM in the
Federal Register on December 9, 1994
(59 FR 63868) based on a
recommendation from the Autopilot
Engagement Working Group of the
Aviation Rulemaking Advisory
Committee (ARAC) to change the
existing rules concerning engagement of
autopilots during takeoff. The ARAC
determined that the increased use of an
autopilot during takeoff would enhance
aviation safety by giving pilots greater
situational awareness of what was going
on inside and outside of the aircraft.
This benefit would be realized by
reducing the task loading required to
manually fly the aircraft during the
critical takeoff phase of flight. The FAA
received seven comments in response to
the NPRM, and all commenters
supported an amendment to the rule.

1997 Rulemaking

In 1997, the FAA amended 14 CFR
121.579, 125.329, and 135.93 to permit
certificate holders the use of an
approved autopilot system for takeoff,
based on the 1994 NPRM and an
expectation that autopilot technology
would continue to advance (62 FR
27922; May 21, 1997). This
authorization was given to certificate
holders through an Operations
Specification (OpSpec), which was
implemented as a stopgap measure. The
rule itself was not changed to provide
manufacturers and operators the
guidance for producing and operating
new aircraft capable of attaining lower
autopilot minimum use altitudes. The

amendment also failed to address
autopilot minimum use altitudes on
instrument approaches or harmonize 14
CFR parts 121, 125 and 135.

ARAC Efforts To Amend Autopilot
Rules

Since 1997, multiple groups have
been formed to review current
regulations and autopilot technologies.
The FAA Transport Airplane Directorate
initiated an effort under the ARAC
Flight Guidance Harmonization
Working Group to evaluate the status of
current autopilot technologies, rules and
guidance along with the harmonization
of U.S. policy and guidance with the
Joint Aviation Authorities. Later, the
Performance-based operations Aviation
Rulemaking Committee, which
established the Autopilot Minimum Use
Height (MUH) action team, evaluated
autopilot minimum use altitudes and
made recommendations to the Associate
Administrator for Aviation Safety. The
team was specifically tasked with
developing recommendations to address
progress in the area of PBN and the
subsets of area navigation (RNAV) and
required navigation performance (RNP)
operations. The team’s conclusions
aligned with the previous groups’
acknowledgement that 14 CFR 121.579,
125.329 and 135.93 were outdated and
recommended new rulemaking to take
advantage of advancements in modern
aircraft technologies and the certified
capabilities of autopilot systems to
create a performance-based structure to
aid in the implementation of NextGen
flight operations.

III. Discussion of the Proposal

A. Revise Minimum Altitudes for Use of
Autopilot (§121.579, 125.329 and
135.93)

The FAA proposes a complete rewrite
of 14 CFR 121.579, 125.329 and 135.93.
The language in each section of the
proposed regulations would be identical
except for an additional paragraph in
§ 135.93 exempting rotorcraft. The
proposed rule would harmonize these
three parts of 14 CFR because the rule
would be based on the performance
capabilities of the equipment being
utilized, not the operating certificate
held. Nothing in the proposed rule
would prevent or adversely affect the
continued safe operation of aircraft
using legacy navigation systems.

The proposed rule would align the
autopilot operational rules with the new
autopilot certification standards
contained in § 25.1329, updated and
effective April 11, 2006. The proposed
rule would also be proactive by
allowing for future technological

advances within the scope of the rule,
thus facilitating the implementation of
NextGen into the National Airspace
System.

In effect, the proposed rule would
accommodate future technological
changes by setting safe minimum
altitudes in each phase of flight that
certified autopilots could operate to.
Once a new piece of equipment or
system is certified and the new
limitations incorporated in the AFM, as
required in §§ 21.5, 25.1501 and
25.1581, a certificate holder might then
make use of the new capabilities when
authorized through OpSpecs. This
change would enable new autopilots to
utilize both current and future
navigational systems. The current rule
only references ground-based
instrument approach facilities and
Instrument Landing Systems (ILS).

Sections 121.579(a), 125.329(a), and
135.93(a) of the proposed rule would
define altitude references for the
different phases of flight, unlike the
current rule which defines all altitudes
with reference to terrain. All altitudes
referring to takeoff, initial climb and go
around/missed approach would be
defined as being above airport elevation.
All altitudes referring to enroute flight
would be defined as being above terrain
elevation. All altitudes referring to
approach would be defined as being
above Touchdown Zone Elevation
(TDZE), except if the altitude is in
reference to a Decision Altitude/Height
(DA(H)) or Minimum Descent Altitude
(MDA) in which case the altitude would
be defined in relation to the DA(H) or
MDA itself (e.g. 50 ft. below DA(H)). All
altitudes defined as being above airport
elevation, TDZE, or terrain would be
considered to be above ground level
(AGL).

As a result, the proposed rule would
allow operators to add the applicable
altitudes or heights published in the
AFM to the airport and TDZE published
on the instrument approach plate. This
also would provide a standard reference
for all operators and manufacturers
using and producing Flight Management
Systems (FMS).

The proposed rule would be
formatted to model the actual phases of
flight: Takeoff through landing or go-
around. Each paragraph in the proposed
rule would have a base minimum
autopilot use altitude for the intended
phase of flight that all aircraft may
utilize. In order to protect the use of all
legacy systems, the proposed base
altitudes would remain identical to the
altitudes in the current rule. Lower
minimum use altitudes would be based
on certification of the autopilot system
and limitations found in the AFM. The
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proposed enroute minimum use altitude
would not change from the current rule.
The minimum use altitude in each
paragraph might also be raised by the
Administrator if warranted by
operational or safety need.

B. Takeoff and Initial Climb
(§§121.579(b), 125.329(b) and
135.93(b))

The current rule defines the base
minimum altitude at which all aircraft
may engage the autopilot after takeoff as
500 ft. or double the autopilot altitude
loss (as specified in the AFM) above the
terrain, whichever is higher. The current
rule also gives the Administrator the
authority to use OpSpecs to authorize a
lower minimum engagement altitude on
takeoff, which must be specified in the
AFM. This takeoff paragraph was added
as an amendment to the original
autopilot rule that applied only to
enroute operations. Although the
amendment provided a vehicle to allow
lower autopilot minimum use altitudes
through OpSpecs, it did not place the
authority for the operations directly in
the rule.

The proposed rule would retain the
same minimum altitudes for all aircraft
to protect legacy systems and would
introduce the ability to use lower
engagement altitude on takeoff/initial
climb based upon the certified limits of
the autopilot as specified in the AFM.
The proposed rule would also give the
Administrator the authority to specify
an altitude above, but not below, that
specified in the AFM.

As a result, the proposed rule would
establish the AFM as a performance-
based standard by which a certificate
holder might be authorized for
operations through its OpSpecs. Once
an autopilot’s capabilities and
limitations are certified and reflected in
the AFM, a certificate holder might
request a change to its OpSpecs to
authorize use of the new minimum use
altitude specified in the AFM.

C. Enroute (§§ 121.579(c), 125.329(c)
and 135.93(c))

The enroute paragraph of the current
rule specifies a minimum use altitude of
500 ft. above terrain, or an altitude that
is no lower than twice the autopilot
altitude loss specified in the AFM,
whichever is higher, for all operations.
The proposed rule would maintain the
same base minimum use altitude as the
current rule. The proposed rule would
also grant the Administrator the
authority to specify a higher altitude.

D. Approach (§§ 121.579(d), 125.329(d),
135.93(d))

The base minimum use altitude for an
approach for the proposed rule would
remain the same as that of the current
rule. No person may use an autopilot at
an altitude lower than 50 ft. below the
DA (H) or MDA of the instrument
approach being flown. The current rule
allows for exceptions to this altitude
with the use of a coupled autopilot,
instrument landing system (ILS), and in
specified reported weather conditions.
The proposed rule would maintain the
limitation that no person may use an
autopilot at an altitude lower than 50 ft.
below the DA(H) or MDA of the
approach being flown and provides
weather criteria that would allow
current aircraft to meet the same
autopilot minimum use altitudes as
today.

However, the proposed rule would
enable properly equipped aircraft to use
the autopilot with other certified
navigation systems in certain specified
weather conditions to attain the same
minimum use altitudes currently
allowed with the coupled ILS. These
aircraft must be capable of flying a
coupled approach with both vertical
and lateral path references being
provided to the autopilot for guidance.
A typical vertical path reference is a
flight path angle provided by the signal
of an ILS, microwave landing system,
GNSS landing system or a navigation
flight path provided for RNAV
operations by an onboard database. This
change would allow a greater number of
aircraft to safely use their autopilots to
lower minimum use altitudes.

The remaining provisions in the
approach paragraph would provide
minimum use altitudes dependent on
the type of autopilot certification found
in the AFM. The potential lowest
minimum use altitude allowed by the
proposed rule would be 50 ft. above the
elevation TDZE. The advantage of this
provision, for example, is that it would
allow operators to keep the autopilot
engaged until over the runway during
complex PBN approaches. This would
enable a stable approach path in both
Instrument Meteorological Conditions
(IMC) and Visual Meteorological
Conditions (VMC). In IMC, it would
alleviate the transition from the
autopilot to instrument hand flying
during a critical segment of the
approach. This would reduce the
possibility of disorientation and a
destabilized approach. In VMG, the
same stabilized approach could be
maintained while flightcrews monitor
aircraft performance and watch for
potential traffic conflicts. Currently,

pilots must perform these tasks while
disconnecting the autopilot half way
through a descending final turn and
continuing the approach manually.
Although not being utilized, current
technology exists to allow aircraft
autopilot systems to remain engaged
below the current allowable altitude
using multiple forms of navigation.
Such technology will eventually become
a requirement for the implementation of
NextGen. The proposed rule would
provide a regulatory vehicle to meet this
vision.

E. Go Around/Missed Approach
(§§ 121.579(e), 125.329(e) and 135.93(e))

The proposed rule would also provide
guidance for executing a missed
approach/go-around that the current
rule lacks. This guidance is first
presented in the approach paragraph,
wherein an aircraft does not need to
comply with the autopilot minimum use
altitude of that paragraph provided it is
executing a coupled missed approach/
go-around. A new subparagraph is also
included to provide guidance on when
the autopilot could be engaged on the
missed approach/go-around, if a manual
missed approach/go-around is
accomplished.

F. Landing (§§ 121.579(f), 125.329(f) and
135.93(f))

The last paragraph proposed in the
new rule would provide guidance for
landing. Current language authorizes the
Administrator, through OpSpecs, to
allow an aircraft to touchdown with the
autopilot engaged using an approved
autoland flight guidance system. This
authorization relies upon an ILS to meet
this requirement. The proposed rule
would state that minimum use altitudes
do not apply to autopilot operations
when an approved and authorized
landing system mode is being used for
landing. The difference in the two rules
is that the proposed rule would stand
alone and would not limit approved
landing systems to be ground based
systems, as the current rule does. The
proposed rule would also allow new
performance based landing systems to
be approved and implemented for
autoland operations as they become
available.

G. Rotorcraft Operations (§ 135.93(g))

The current rule expressly excludes
rotorcraft operations from the minimum
altitudes for use of autopilots. The
proposed rule would continue to
exclude rotorcraft operations.
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IV. Regulatory Notices and Analyses
A. Regulatory Evaluation

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 directs that
each Federal agency shall propose or
adopt a regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 (Public Law 96-354) requires
agencies to analyze the economic
impact of regulatory changes on small
entities. Third, the Trade Agreements
Act (Public Law 96—39) prohibits
agencies from setting standards that
create unnecessary obstacles to the
foreign commerce of the United States.
In developing U.S. standards, this Trade
Act requires agencies to consider
international standards and, where
appropriate, that they be the basis of
U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 (Public
Law 104—4) requires agencies to prepare
a written assessment of the costs,
benefits, and other effects of proposed
or final rules that include a Federal
mandate likely to result in the
expenditure by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
annually (adjusted for inflation with
base year of 1995). This portion of the
preamble summarizes the FAA’s
analysis of the economic impacts of this
proposed rule. We suggest readers
seeking greater detail read the full
regulatory evaluation, a copy of which
we have placed in the docket for this
rulemaking.

Department of Transportation Order
DOT 2100.5 prescribes policies and
procedures for simplification, analysis,
and review of regulations. If the
expected cost impact is so minimal that
a proposed or final rule does not
warrant a full evaluation, this order
permits that a statement to that effect
and the basis for it be included in the
preamble if a full regulatory evaluation
of the cost and benefits is not prepared.
Such a determination has been made for
this proposed rule. The reasoning for
this determination follows:

Benefits

The rule would incorporate the
capabilities of current autopilots and
would allow operators to more readily
utilize the capabilities of future
autopilots, flight guidance systems, and
GNSS guidance systems as they are
developed. These new capabilities
would enable and accelerate the benefits
of NextGen technologies and procedures
that depend upon flight guidance

systems to enhance aviation safety in
the NAS.

Costs

The proposed rule would specify
autopilot minimum use altitudes for
parts 121, 125 and 135 operators. The
rule would be based on the capabilities
of the aircraft and the minimum use
altitudes or lack of minimum use
altitudes published in the Airplane
Flight Manual (AFM). The proposed
rule would not affect the minimum use
altitudes presently used by operators in
the National Airspace System. Operators
would have the option to operate as
they currently do or pursue the
proposed lower minimum use altitudes
based on their aircraft certification.
Operators with aircraft that are certified
and wishing to immediately achieve the
proposed lower minimum use altitudes
might incur the cost of accelerated
training. This accelerated training cost
is a change in present value, but not in
total cost, because this type of training
would have occurred in the future.
Additionally, operators would not incur
certification costs for aircraft, avionics
equipment, autopilot and flight
management systems that have already
been certificated. Also, by setting new
minimum altitudes for each phase of
flight that certified equipment might
operate to, the proposed rule would give
manufacturers more certainty that new
products can be used as they are
developed. The FAA recognizes some
older airplanes are not certificated to
utilize the lower proposed minimum
use altitudes. The FAA believes these
operators would not incur these costs
because they would not seek to modify
their aircraft in order to be certified for
the lower minimum use altitudes. The
FAA seeks public comments regarding
these findings and requests that all
comments be accompanied with
detailed supporting data.

The FAA has, therefore, determined
that this proposed rule would not
qualify as a ““significant regulatory
action” as defined in section 3(f) of
Executive Order 12866, and is not
“significant” as defined in DOT’s
Regulatory Policies and Procedures.

B. Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(Public Law 96-354) (RFA) establishes
“‘as a principle of regulatory issuance
that agencies shall endeavor, consistent
with the objectives of the rule and of
applicable statutes, to fit regulatory and
informational requirements to the scale
of the businesses, organizations, and
governmental jurisdictions subject to
regulation. To achieve this principle,
agencies are required to solicit and

consider flexible regulatory proposals
and to explain the rationale for their
actions to assure that such proposals are
given serious consideration. The RFA
covers a wide-range of small entities,
including small businesses, not-for-
profit organizations, and small
governmental jurisdictions.

Agencies must perform a review to
determine whether a rule will have a
significant economic impact on a
substantial number of small entities. If
the agency determines that it will, the
agency must prepare a regulatory
flexibility analysis as described in the
RFA. However, if an agency determines
that a rule is not expected to have a
significant economic impact on a
substantial number of small entities,
section 605(b) of the RFA provides that
the head of the agency may so certify
and a regulatory flexibility analysis is
not required. The certification must
include a statement providing the
factual basis for this determination, and
the reasoning should be clear.

This proposed rule would not impose
any additional costs on operators that
operate under parts 121, 125, or 135.
Consequently, the FAA certifies that the
proposed rule would not have a
significant economic impact on a
substantial number of small entities.

C. International Trade Impact
Assessment

The Trade Agreements Act of 1979
(Pub. L. 96—39), as amended by the
Uruguay Round Agreements Act (Public
Law 103-465), prohibits Federal
agencies from establishing standards or
engaging in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Pursuant to these Acts, the
establishment of standards is not
considered an unnecessary obstacle to
the foreign commerce of the United
States, so long as the standard has a
legitimate domestic objective, such the
protection of safety, and does not
operate in a manner that excludes
imports that meet this objective. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards. The FAA has assessed
the potential effect of this proposed rule
and determined that it would have only
a domestic impact and therefore no
effect on international trade.

D. Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
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expenditure of $100 million or more (in
1995 dollars) in any one year by State,
local, and tribal governments, in the
aggregate, or by the private sector; such
a mandate is deemed to be a “‘significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of
$143.1 million in lieu of $100 million.
This proposed rule would not contain
such a mandate; therefore, the
requirements of Title II of the Act do not

apply.
E. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. The
FAA has determined that there would
be no new requirement for information
collection associated with this proposed
rule.

F. International Compatibility

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA policy to
conform to International Civil Aviation
Organization (ICAO) Standards and
Recommended Practices to the
maximum extent practicable. The FAA
has determined that there are no ICAO
Standards and Recommended Practices
that correspond to these proposed
regulations.

G. Environmental Analysis

FAA Order 1050.1E identifies FAA
actions that are categorically excluded
from preparation of an environmental
assessment or environmental impact
statement under the National
Environmental Policy Act in the
absence of extraordinary circumstances.

The FAA has determined this
rulemaking action qualifies for the
categorical exclusion identified in
paragraph 312f and involves no
extraordinary circumstances.

V. Executive Order Determinations
A. Executive Order 13132, Federalism

The FAA has analyzed this proposed
rule under the principles and criteria of
Executive Order 13132, Federalism. The
agency has determined that this action
would not have a substantial direct
effect on the States, or the relationship
between the Federal Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, and,
therefore, would not have Federalism
implications.

B. Executive Order 13211, Regulations
That Significantly Affect Energy Supply,
Distribution, or Use

The FAA analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001). The
agency has determined that it would not
be a “significant energy action” under
the executive order and would not be
likely to have a significant adverse effect
on the supply, distribution, or use of
energy.

VI. Additional Information

A. Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. The agency also invites
comments relating to the economic,
environmental, energy, or federalism
impacts that might result from adopting
the proposals in this document.

The most helpful comments reference
a specific portion of the proposal,
explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit only one time.

The FAA will file in the docket all
comments it receives, as well as a report
summarizing each substantive public
contact with FAA personnel concerning
this proposed rulemaking. Before acting
on this proposal, the FAA will consider
all comments it receives on or before the
closing date for comments. The FAA
will consider comments filed after the
comment period has closed if it is
possible to do so without incurring
expense or delay. The agency may
change this proposal in light of the
comments it receives.

B. Availability of Rulemaking
Documents

An electronic copy of rulemaking
documents may be obtained from the
Internet by—

1. Searching the Federal eRulemaking
Portal (http://www.regulations.gov);

2. Visiting the FAA’s Regulations and
Policies Web page at http://
www.faa.gov/regulations_policies or

3. Accessing the Government Printing
Office’s Web page at http://
www.gpo.gov/fdsys/.

Copies may also be obtained by
sending a request to the Federal
Aviation Administration, Office of
Rulemaking, ARM-1, 800 Independence
Avenue SW., Washington, DC 20591, or

by calling (202) 267—9680. Commenters
must identify the docket or notice
number of this rulemaking.

All documents the FAA considered in
developing this proposed rule,
including economic analyses and
technical reports, may be accessed from
the Internet through the Federal
eRulemaking Portal referenced in item
(1) above.

List of Subjects

14 CFR Part 121

Air Carriers, Aircraft, Airmen,
Aviation Safety, Charter Flights, Safety,
Transportation.

14 CFR Part 125
Aircraft, Airmen, Aviation Safety.
14 CFR Part 135

Air taxis, Aircraft, Airmen, Aviation
Safety.

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend chapter I of title 14,
Code of Federal Regulations as follows:

PART 121—OPERATING
REQUIREMENTS: DOMESTIC, FLAG,
AND SUPPLEMENTAL OPERATIONS

1. The authority citation for part 121
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 40119,
41706, 44101, 44701-44702, 44705, 44709—
44711, 44713, 4471644717, 44722, 46105.

2. Revise §121.579 to read as follows:

§121.579 Minimum altitudes for use of
autopilot.

(a) Definitions. For purpose of this
section:

(1) Altitudes for takeoff/initial climb
and go-around/missed approach are
defined as above the airport elevation.

(2) Altitudes for enroute operations
are defined as above terrain elevation.

(3) Altitudes for approach are defined
as above the touchdown zone elevation
(TDZE) unless the altitude is
specifically in reference to DA(H) or
MDA in which case the altitude is
defined by reference to the DA(H) or
MDA itself.

(4) Altitudes specified as above
airport elevation, runway TDZE or
terrain are considered to be above
ground level (AGL).

(b) Takeoff and initial climb.

No person may use an autopilot for
takeoff or initial climb below the higher
of 500 feet or an altitude that is no lower
than twice the altitude loss specified in
the Airplane Flight Manual (AFM),
except as follows:

(1) At a minimum engagement
altitude specified in the AFM, or
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(2) At an altitude specified by the
Administrator, whichever is greater.

(c) Enroute.

No person may use an autopilot
enroute, including climb and descent,
below the following:

(1) 500 feet,

(2) At an altitude that is no lower than
twice the altitude loss specified in the
AFM for an autopilot malfunction in
cruise conditions, or

(3) At an altitude specified by the
Administrator, whichever is greater.

(d) Approach.

No person may use an autopilot at an
altitude lower than 50 feet below the
DA(H) or MDA for the instrument
procedure being flown, except as
follows:

(1) For autopilots with an AFM
specified altitude loss for approach
operations, the greater of:

(i) An altitude no lower than twice the
specified altitude loss,

(ii) An altitude no lower than 50 feet
higher than the altitude loss specified in
the AFM when reported weather
conditions are less than the basic VFR
weather conditions in § 91.155 of this
chapter, suitable visual references
specified in § 91.175 of this chapter
have been established on the instrument
approach procedure, and the autopilot
is coupled and receiving both lateral
and vertical path references,

(iii) An altitude no lower than the
higher of the altitude loss specified in
the AFM or 50 feet above the TDZE
when reported weather conditions are
equal to or better than the basic VFR
weather conditions in § 91.155 of this
chapter, and the autopilot is coupled
and receiving both lateral and vertical
path references, or

(iv) An altitude specified by the
Administrator.

(2) For autopilots with AFM specified
approach altitude limitations, the
greater of:

(i) The minimum use altitude
specified for the coupled approach
mode selected,

(ii) 50 feet, or

(iii) An altitude specified by
Administrator.

(3) For autopilots with an AFM
specified negligible or zero altitude loss
for an autopilot approach mode
malfunction, the greater of:

(i) 50 feet, or

(ii) An altitude specified by
Administrator.

(4) If executing an autopilot coupled
go-around or missed approach, using a
certificated and functioning autopilot in
accordance with paragraph (e) in this
section.

(e) Go-Around/Missed Approach.

No person may engage an autopilot
during a go-around or missed approach

below the minimum engagement
altitude specified for takeoff and initial
climb in paragraph (b) in this section.
An autopilot minimum use altitude
does not apply to a go-around/missed
approach initiated with an engaged
autopilot. Performing a go-around or
missed approach with an engaged
autopilot must not adversely affect safe
obstacle clearance.

(f) Landing.

Notwithstanding paragraph (d) of this
section, autopilot minimum use
altitudes do not apply to autopilot
operations when an approved automatic
landing system mode is being used for
landing. Automatic landing systems
must be authorized in an operations
specification issued to the operator.

PART 125—CERTIFICATION AND
OPERATIONS: AIRPLANES HAVING A
SEATING CAPACITY OF 20 OR MORE
PASSENGERS OR A MAXIMUM
PAYLOAD CAPACITY OF 6,000
POUNDS OR MORE; AND RULES
GOVERNING PERSONS ON BOARD
SUCH AIRCRAFT

3. The authority citation for part 125
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701—
44702, 44705, 44710-44711, 44713, 44716—
44717, 44722.

4. Revise § 125.329 to read as follows:

§125.329 Minimum altitudes for use of
autopilot.

(a) Definitions. For purpose of this
section:

(1) Altitudes for takeoff/initial climb
and go-around/missed approach are
defined as above the airport elevation.

(2) Altitudes for enroute operations
are defined as above terrain elevation.

(3) Altitudes for approach are defined
as above the touchdown zone elevation
(TDZE) unless the altitude is
specifically in reference to DA(H) or
MDA in which case the altitude is
defined by reference to the DA(H) or
MDA itself.

(4) Altitudes specified as above
airport elevation, runway TDZE or
terrain are considered to be above
ground level (AGL).

(b) Takeoff and initial climb.

No person may use an autopilot for
takeoff or initial climb below the higher
of 500 feet or an altitude that is no lower
than twice the altitude loss specified in
the Airplane Flight Manual (AFM),
except as follows:

(1) At a minimum engagement
altitude specified in the AFM, or

(2) At an altitude specified by the
Administrator, whichever is greater.

(c) Enroute.

No person may use an autopilot
enroute, including climb and descent,
below the following:

(1) 500 feet,

(2) At an altitude that is no lower than
twice the altitude loss specified in the
AFM for an autopilot malfunction in
cruise conditions, or

(3) At an altitude specified by the
Administrator, whichever is greater.

(d) Approach.

No person may use an autopilot at an
altitude lower than 50 feet below the
DA(H) or MDA for the instrument
procedure being flown, except as
follows:

(1) For autopilots with an AFM
specified altitude loss for approach
operations, the greater of:

(i) An altitude no lower than twice the
specified altitude loss,

(ii) An altitude no lower than 50 feet
higher than the altitude loss specified in
the AFM when reported weather
conditions are less than the basic VFR
weather conditions in § 91.155 of this
chapter, suitable visual references
specified in § 91.175 of this chapter
have been established on the instrument
approach procedure, and the autopilot
is coupled and receiving both lateral
and vertical path references,

(ii1) An altitude no lower than the
higher of the altitude loss specified in
the AFM or 50 feet above the TDZE
when reported weather conditions are
equal to or better than the basic VFR
weather conditions in § 91.155 of this
chapter, and the autopilot is coupled
and receiving both lateral and vertical
path references, or

(iv) An altitude specified by the
Administrator.

(2) For autopilots with AFM specified
approach altitude limitations, the
greater of:

(i) The minimum use altitude
specified for the coupled approach
mode selected,

(ii) 50 feet, or

(iii) An altitude specified by
Administrator.

(3) For autopilots with an AFM
specified negligible or zero altitude loss
for an autopilot approach mode
malfunction, the greater of:

(i) 50 feet, or

(ii) An altitude specified by
Administrator.

(4) If executing an autopilot coupled
go-around or missed approach, using a
certificated and functioning autopilot in
accordance with paragraph (e) in this
section.

(e) Go-Around/Missed Approach.

No person may engage an autopilot
during a go-around or missed approach
below the minimum engagement
altitude specified for takeoff and initial
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climb in paragraph (b) in this section.
An autopilot minimum use altitude
does not apply to a go-around/missed
approach initiated with an engaged
autopilot. Performing a go-around or
missed approach with an engaged
autopilot must not adversely affect safe
obstacle clearance.

(f) Landing.

Notwithstanding paragraph (d) of this
section, autopilot minimum use
altitudes do not apply to autopilot
operations when an approved automatic
landing system mode is being used for
landing. Automatic landing systems
must be authorized in an operations
specification issued to the operator.

PART 135—OPERATING
REQUIREMENTS: COMMUTER AND
ON DEMAND OPERATIONS AND RULE
GOVERNING PERSONS ON BOARD
SUCH AIRCRAFT

5. The authority citation for part 135
continues to read as follows:

Authority: 49 U.S.C. 106(g), 41706, 40113,
44701-44702, 44705, 44709, 44711-44713,
44715-44717, 44722, 45101-45105.

6. Revise §135.93 to read as follows:

§135.93 Minimum altitudes for use of
autopilot.

(a) Definitions. For purpose of this
section:

(1) Altitudes for takeoff/initial climb
and go-around/missed approach are
defined as above the airport elevation.

(2) Altitudes for enroute operations
are defined as above terrain elevation.

(3) Altitudes for approach are defined
as above the touchdown zone elevation
(TDZE) unless the altitude is
specifically in reference to DA(H) or
MDA in which case the altitude is
defined by reference to the DA(H) or
MDA itself.

(4) Altitudes specified as above
airport elevation, runway TDZE or
terrain are considered to be above
ground level (AGL).

(b) Takeoff and initial climb.

No person may use an autopilot for
takeoff or initial climb below the higher
of 500 feet or an altitude that is no lower
than twice the altitude loss specified in
the Airplane Flight Manual (AFM),
except as follows:

(1) At a minimum engagement
altitude specified in the AFM, or

(2) At an altitude specified by the
Administrator, whichever is greater.

(c) Enroute.

No person may use an autopilot
enroute, including climb and descent,
below the following:

(1) 500 feet,

(2) At an altitude that is no lower than
twice the altitude loss specified in the

AFM for an autopilot malfunction in
cruise conditions, or

(3) At an altitude specified by the
Administrator, whichever is greater.

(d) Approach.

No person may use an autopilot at an
altitude lower than 50 feet below the
DA(H) or MDA for the instrument
procedure being flown, except as
follows:

(1) For autopilots with an AFM
specified altitude loss for approach
operations, the greater of:

(i) An altitude no lower than twice the
specified altitude loss,

(ii) An altitude no lower than 50 feet
higher than the altitude loss specified in
the AFM when reported weather
conditions are less than the basic VFR
weather conditions in § 91.155 of this
chapter, suitable visual references
specified in § 91.175 of this chapter
have been established on the instrument
approach procedure, and the autopilot
is coupled and receiving both lateral
and vertical path references,

(iii) An altitude no lower than the
higher of the altitude loss specified in
the AFM or 50 feet above the TDZE
when reported weather conditions are
equal to or better than the basic VFR
weather conditions in § 91.155 of this
chapter, and the autopilot is coupled
and receiving both lateral and vertical
path references, or

(iv) An altitude specified by the
Administrator.

(2) For autopilots with AFM specified
approach altitude limitations, the
greater of:

(i) The minimum use altitude
specified for the coupled approach
mode selected,

(ii) 50 feet, or

(iii) An altitude specified by
Administrator.

(3) For autopilots with an AFM
specified negligible or zero altitude loss
for an autopilot approach mode
malfunction, the greater of:

(i) 50 feet, or

(ii) An altitude specified by
Administrator.

(4) If executing an autopilot coupled
go-around or missed approach, using a
certificated and functioning autopilot in
accordance with paragraph (e) in this
section.

(e) Go-Around/Missed Approach.

No person may engage an autopilot
during a go-around or missed approach
below the minimum engagement
altitude specified for takeoff and initial
climb in paragraph (b) in this section.
An autopilot minimum use altitude
does not apply to a go-around/missed
approach initiated with an engaged
autopilot. Performing a go-around or
missed approach with an engaged

autopilot must not adversely affect safe
obstacle clearance.

(f) Landing.

Notwithstanding paragraph (d) of this
section, autopilot minimum use
altitudes do not apply to autopilot
operations when an approved automatic
landing system mode is being used for
landing. Automatic landing systems
must be authorized in an operations
specification issued to the operator.

(g) This section does not apply to
operations conducted in rotorcraft.

Issued in Washington, DC, on November
27,2012.

John M. Allen,

Director, Flight Standards Service.

[FR Doc. 2012-29274 Filed 12—-3-12; 8:45 am]
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION
16 CFR Part 240

Guides for Advertising Allowances and
Other Merchandising Payments and
Services

AGENCY: Federal Trade Commission.
ACTION: Request for public comments.

SUMMARY: The Federal Trade
Commission (“Commission”’) requests
public comments on the overall costs
and benefits of and the continuing need
for its Guides for Advertising
Allowances and Other Merchandising
Payments and Services (‘“‘the Fred
Meyer Guides” or ’the Guides’), as part
of the agency’s review of all its current
regulations and guides.

DATES: Written comments will be
accepted until January 29, 2013.
ADDRESSES: Interested parties may file a
comment online or on paper, by
following the instructions in the
Request for Comment part of the
SUPPLEMENTARY INFORMATION section
below. Write “Fred Meyer Guides
Review” on your comment. You may
file your comment online at https://
ftepublic.commentworks.com/ftc/
fredmeyerguides, by following the
instructions on the web-based form. If
you prefer to file your comment on
paper, mail or deliver it to the following
address: Federal Trade Commission,
Office of the Secretary, Room H-113
(Annex B), 600 Pennsylvania Ave. NW.,
Washington, DC 20580.

FOR FURTHER INFORMATION CONTACT: Neil
W. Averitt (202) 326-2885, or Julie A.
Goshorn (202) 326—-3033, Bureau of
Competition, Federal Trade
Commission, 600 Pennsylvania Avenue
NW., Washington, DC 20580.

SUPPLEMENTARY INFORMATION:


https://ftcpublic.commentworks.com/ftc/fredmeyerguides
https://ftcpublic.commentworks.com/ftc/fredmeyerguides
https://ftcpublic.commentworks.com/ftc/fredmeyerguides
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I. Background

The Fred Meyer Guides are intended
to help businesses comply with sections
2(d) and 2(e) of the Clayton Act, as
amended by the Robinson-Patman Act
(“the Act”). See 15 U.S.C. §§13(d)—(e).
These sections of the Act generally
require a seller to make advertising and
promotional allowances or services
available to all competing customers on
proportionately equal terms. The Fred
Meyer Guides help sellers meet these
requirements by providing elaboration
and examples of some of the statute’s
central provisions, such as the
definition of “‘competing customer” and
some of the permissible accounting
means by which payments can be made
proportional.

The Commission promulgated the
Fred Meyer Guides under sections 5 and
6 of the Federal Trade Commission Act
(“FTC Act”), 15 U.S.C. 45—46, in 1969.
Industry guides such as these are
administrative interpretations of the
law. Therefore, they do not have the
force and effect of law and are not
independently enforceable. The Guides
are intended to reflect and interpret the
requirements that courts have imposed
upon sellers, in actions brought by
private parties as well as by the
Government. The Guides were most
recently reviewed and amended in
1990. See 55 FR 33651 (Aug. 17, 1990).

The Guides contain a total of fifteen
sections. The first seven of these consist
of definitions and explanations that
spell out the general scope of the
Robinson-Patman Act and of the Guides
themselves. Section 1 describes the
purpose of the Guides, and emphasizes
that, while they are intended to be
consistent with the case law, they do
not themselves have the force of law.
Section 2 spells out systematically the
jurisdictional prerequisites that must be
met before 2(d) or 2(e) of the Robinson-
Patman Act will apply, including, for
example, having a seller of products,
engaged in interstate commerce, who
either directly or through an
intermediary, makes certain payments
or provides certain services. Section 3
defines the term “‘seller” explaining that
the term reaches any person making
sales for resale, that it includes
intermediaries in the distribution chain
such as wholesalers and distributors,
and includes sales of goods that must be
processed before being resold. Section 4
defines the term “customer,” clarifying
that the term includes indirect
purchasers and the headquarters of
group buyers, but not the individual
stores in such groups. Section 5 defines
“competing customers” to include all
businesses that compete in the resale of

the seller’s products of like grade and
quality at the same functional level of
distribution (e.g., a seller must offer the
same promotion to a retailer that buys
through a wholesaler as it offers to a
retailer that buys directly from the seller
if the two resell within the same
geographic area). Section 6 defines
“interstate commerce,” specifying that
firms may be subject to the Robinson-
Patman Act if there is any part of their
business that in any way crosses state
lines. Section 7 defines “services” and
“facilities” to cover those that promote
the resale of the seller’s product by the
customer, as distinct from services that
relate primarily to the original sale
(which are covered by section 2(a) of the
Act).

The next three sections interpret the
substantive requirements of the
Robinson-Patman Act. Section 8
suggests that sellers should provide
their promotional payments and
services according to a pre-determined
plan, and, if the plan is complex, that
they would be well advised to put it in
writing. Section 9 interprets the
reference to “proportionately equal
terms”” and notes that no single way of
proportionalizing is prescribed by law,
but suggests that convenient and
acceptable techniques for doing so
would include providing benefits on the
basis of the dollar volume or the unit
quantity of the product purchased
during a specified period. Section 10
explains that the seller should take
reasonable steps to ensure that the
benefits are useable in a practical sense
by all competing customers, a principle
that may require offering alternative
forms of benefits for customers of
different sizes or customers that use
different sales channels.

The last five sections address a variety
of administrative issues and affirmative
defenses. Section 11 states that a seller
may contract with intermediaries, such
as wholesalers, to perform its
obligations. Section 12 states that the
seller should take “‘reasonable
precautions” to ensure that customers
expend the allowance solely for its
intended purposes. Section 13 deals
with the subject of customer liability,
and notes that, although sections 2(d)
and 2(e) of the Robinson-Patman Act
apply only to sellers, the Commission
may proceed under section 5 of the FTC
Act against customers who induce
sellers to violate the Robinson-Patman
Act. Section 14 affirms that a “meeting-
competition” defense is available to
charges under 2(d) and 2(e), provided
that the seller acts in good faith to meet
those competing offers. Section 15 notes
that it is no defense to a charge that an
allowance violates the Act that the

payment or service could be justified
through savings in the cost of
manufacture, sales or delivery (i.e.,
there is no cost-justification defense to
charges of violation of sections 2(d) and
2(e) of the Act).

II. Regulatory Review Program

The Commission periodically reviews
all of its rules and guides. These reviews
seek information about the costs and
benefits of the agency’s rules and
guides, and their regulatory and
economic impact. The information
obtained assists the Commission in
identifying those rules and guides that
warrant modification or rescission.
Therefore, the Commission solicits
comments on, among other things, the
economic impact of and the continuing
need for the Fred Meyer Guides;
possible developments in the case law
that need to be reflected in the Guides;
and the effect on the Guides of any
technological, economic, or other
industry changes.

III. Request for Comment

The Commission solicits written
public comments on the following
questions:

(1) Is there a continuing need for the
Fred Meyer Guides?

(2) Have there been changes in the
case law that are not, but should be,
reflected in the Guides?

(3) How, if at all, should the Guides
be revised to account for new methods
of commerce introduced as a result of
the growth of the Internet since 19907 In
particular, how should the Guides
address: (a) Support for Internet or other
electronic promotion in various forms,
such as pay-per-click, display ads,
targeted ads, mobile ads, or other
formats; (b) manufacturer support for
different pages within a retailer’s Web
site (e.g., support for display on the
home or “landing” page of a Web site,
versus support for display on an interior
page); (c) general principles for
distinguishing between price reductions
and promotional allowances in an
Internet context; (d) the definition of
“competing sellers” as it applies to
traditional and Internet retailers; (e)
general principles of proportional
equality, if any, that should apply to
promotional support given to traditional
and Internet retailers; and (f) any other
aspects of the Guides that might need
revision or clarification in light of the
development and prominence of e-
commerce?

(4) To what extent, if any, should
§ 240.13(a) of the Guides be revised to
reflect cases discussing the possibility
that what appears to be a discrimination
in promotional allowances may support
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a private action for inducing or
receiving a discrimination in price? See,
e.g., American Booksellers Ass’n v.
Barnes & Noble, 135 F. Supp. 2d 1031
(N.D. Calif. 2001); but see United
Magazine Co. v. Murdoch Magazines
Distribution, 2001 U.S. Dist. Lexis 20878
(S.D.N.Y. 2001).

(5) What benefits and costs have the
Guides had on businesses that grant
promotional allowances and services?

(6) What benefits and costs have the
Guides had for businesses who receive
promotional allowances and services?

(7) What benefits and costs have the
Guides had for ultimate consumers?

(8) What changes, if any, should be
made to the Guides to increase their
benefits to those who use them and to
consumers? Are there terms in the
statute or concepts in the case law that
are not presently addressed in the
Guides, and that might benefit from
clarification? How would these changes
affect the costs that the Guides impose
on firms that conform to them?

(9) What changes, if any, should be
made to the Guides to reduce the
burdens or costs imposed on firms that
conform to them? How would these
changes affect the benefits provided by
the Guides?

(10) Do the Guides overlap or conflict
with other federal, state, or local laws or
regulations? If so, what changes in the
Guides, if any, would be appropriate?

(11) In addition to the issues
mentioned in Question (3) above, since
the Guides were last amended, what, if
any, developments in technology or
economic conditions require
modification to the Guides? What
modifications are required?

(12) What effects, if any, do the
Guides have on the costs, profitability,
competitiveness and employment of
small business entities?

(13) Are there foreign or international
laws, regulations, or standards
concerning the avoidance of
discriminatory allowances and services
that the Commission should consider as
it reviews the Guides? If so, what are
they? (a) Should the Guides be changed
to harmonize with these foreign or
international laws, regulations, or
standards? Why or why not? (b) How
would harmonization affect the costs
and benefits of the Guides for
consumers? (c) How would
harmonization affect the costs and
benefits of the Guides for businesses,
particularly small businesses?

(14) Are there any other problems
occurring in the provision of
promotional allowances and services
covered by the Guides that are not dealt
with in the Guides? If so, what

mechanisms should be explored to
address such problems?

IV. Instructions for Submitting
Comments

You can file a comment online or on
paper. For the Commission to consider
your comment, we must receive it on or
before January 29, 2013. Write “Fred
Meyer Guides Review’” on the comment.

Your comment, including your name
and your state, will be placed on the
public record of this proceeding,
including, to the extent practicable, on
the public Commission Web site, at
http://www.ftc.gov/os/
publiccomments.shtm. As a matter of
discretion, the Commission tries to
remove individuals’ home contact
information from comments before
placing them on the Commission Web
site.

Because your comment will be made
public, you are solely responsible for
making sure that your comments do not
include any sensitive personal
information, such as a Social Security
number, date of birth, driver’s license
number or other state identification
number or foreign country equivalent,
passport number, financial account
number, or credit or debit card number.
You are also solely responsible for
making sure that your comment does
not include any sensitive health
information, such as medical records or
other individually identifiable health
information.

In addition, do not include any
“[tlrade secret or any commercial or
financial information which is * * *
privileged or confidential,” as discussed
in Section 6(f) of the FTC Act, 15 U.S.C.
46(f), and FTC Rule 4.10(a)(2), 16 CFR
4.10(a)(2). In particular, do not include
competitively sensitive information
such as costs, sales statistics,
inventories, formulas, patterns, devices,
manufacturing processes, or customer
names.

If you want the Commission to give
your comment confidential treatment,
you must file it in paper form, with a
request for confidential treatment, and
you must follow the procedure
explained in FTC Rule 4.9(c), 16 CFR
4.9(c). In particular, the written request
for confidential treatment that
accompanies the comment must include
the factual and legal basis for the
request, and must identify the specific
portions of the comments to be withheld
from the public record. Your comment
will be kept confidential only if the FTC
General Counsel, in his or her sole
discretion, grants your request in
accordance with the law and the public
interest.

Postal mail addressed to the
Commission is subject to delay due to
heightened security screening. As a
result, we encourage you to submit your
comment online. To make sure that the
Commission considers your online
comment, you must file it at https://
ftepublic.commentworks.com/ftc/
fredmeyerguides, by following the
instructions on the web-based form. If
this Notice appears at http://
www.regulations.gov/#!home, you also
may file a comment through that Web
site.

If you file your comment on paper,
write “Fred Meyer Guides Review”” on
your comment and on the envelope, and
mail or deliver it to the following
address: Federal Trade Commission,
Office of the Secretary, Room H-113
(Annex B), 600 Pennsylvania Ave. NW.,
Washington, DC 20580. If possible,
submit your paper comment to the
Commission by courier or overnight
service.

Visit the Commission Web site at
http://www.ftc.gov to read this Notice
and the news release describing it. The
FTC Act and other laws that the
Commission administers permit the
collection of public comments to
consider and use in this proceeding as
appropriate. The Commission will
consider all timely and responsive
public comments that it receives on or
before January 29, 2013. You can find
more information, including routine
uses permitted by the Privacy Act, in
the Commission’s privacy policy, at
http://www.ftc.gov/ftc/privacy.htm.

By direction of the Commission.

Donald S. Clark

Secretary.

[FR Doc. 2012-29189 Filed 12—-3-12; 8:45 am]
BILLING CODE 6750-01-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Chapter Il

[Release Nos. 33-9370, 34-68309, 39-2487,
I1A-3506, IC-30282; File No. S7-12-12]

List of Rules To Be Reviewed Pursuant
to the Regulatory Flexibility Act

AGENCY: Securities and Exchange
Commission.

ACTION: Publication of list of rules
scheduled for review.

SUMMARY: The Securities and Exchange
Commission is publishing a list of rules
to be reviewed pursuant to Section 610
of the Regulatory Flexibility Act. The
list is published to provide the public
with notice that these rules are
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scheduled for review by the agency and
to invite public comment on them.
DATES: Comments should be submitted
by January 3, 2013.

ADDRESSES: Comments may be
submitted by any of the following
methods:

Electronic Comments

¢ Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/other.shtml); or

¢ Send an email to rule-
comments@sec.gov. Please include File
Number S7-12-12 on the subject line;
or

¢ Use the Federal eRulemaking Portal
(http://www.regulations.gov). Follow the
instructions for submitting comments.

Paper Comments

e Send paper comments in triplicate
to Elizabeth M. Murphy, Secretary,
Securities and Exchange Commission,
100 F Street NE., Washington, DC
20549-1090. All submissions should
refer to File No. S7-12-12. This file
number should be included on the
subject line if email is used. To help us
process and review your comments
more efficiently, please use only one
method. The Commission will post all
comments on the Commission’s Internet
Web site (http://www.sec.gov/rules/
other.shtml). Comments also are
available for Web site viewing and
printing in the Commission’s Public
Reference Room, 100 F Street NE.,
Washington, DC 20549 on official
business days between the hours of
10:00 a.m. and 3:00 p.m. All comments
received will be posted without change;
we do not edit personal identifying
information from submissions. You
should submit only information that
you wish to make available publicly.
FOR FURTHER INFORMATION CONTACT:
Anne Sullivan, Office of the General
Counsel, 202-551-5019.
SUPPLEMENTARY INFORMATION: The
Regulatory Flexibility Act (“RFA”),
codified at 5 U.S.C. 600-611, requires
an agency to review its rules that have
a significant economic impact upon a
substantial number of small entities
within ten years of the publication of
such rules as final rules. 5 U.S.C. 610(a).
The purpose of the review is “to
determine whether such rules should be
continued without change, or should be
amended or rescinded * * * to
minimize any significant economic
impact of the rules upon a substantial
number of such small entities.” 5 U.S.C.
610(a). The RFA sets forth specific
considerations that must be addressed
in the review of each rule:

¢ The continued need for the rule;

o The nature of complaints or
comments received concerning the rule
from the public;

e The complexity of the rule;

e The extent to which the rule
overlaps, duplicates or conflicts with
other federal rules, and, to the extent
feasible, with state and local
governmental rules; and

o The length of time since the rule
has been evaluated or the degree to
which technology, economic conditions,
or other factors have changed in the area
affected by the rule. 5 U.S.C. 610(c).

The Securities and Exchange
Commission, as a matter of policy,
reviews all final rules that it published
for notice and comment to assess not
only their continued compliance with
the RFA, but also to assess generally
their continued utility. The list below is
therefore broader than that required by
the RFA, and may include rules that do
not have a significant economic impact
on a substantial number of small
entities. Where the Commission has
previously made a determination of a
rule’s impact on small businesses, the
determination is noted on the list.

The Commission particularly solicits
public comment on whether the rules
listed below affect small businesses in
new or different ways than when they
were first adopted. The rules and forms
listed below are scheduled for review by
staff of the Commission during the next
twelve months. The list includes rules
from 2001. When the Commission
implemented the Act in 1980, it stated
that it “intend[ed] to conduct a broader
review [than that required by the RFA],
with a view to identifying those rules in
need of modification or even
rescission.” Securities Act Release No.
6302 (Mar. 20, 1981), 46 FR 19251 (Mar.
30, 1981).

List of Rules To Be Reviewed

Title: Role of Independent Directors of
Investment Companies.

Citation: 17 CFR 270.2a19-3; 17 CFR
270.10e-1; 17 CFR 270.32a—4.

Authority: 15 U.S.C. 80a—6(c), 80a—10(e),
80a—29(e), 80a—30, 80a—37(a).

Description: Rule 2a19-3 under the
Investment Company Act (“Act”)
exempts an individual from being
disqualified as an independent director
of a registered investment company
(“Fund”) solely because he or she owns
shares of an index fund that invests in
the investment adviser or underwriter of
the Fund, or their controlling persons.
The exemption permits a director of a
Fund to own shares of a registered
investment company (including the
Fund on which it serves) whose
investment objective is to replicate the

performance of one or more broad-based
securities indices.

Rule 10e—1 under the Act suspends
temporarily the board composition
requirements of the Act and rules
thereunder, if a Fund fails to meet those
requirements by reason of the death,
disqualification, or bona fide resignation
of a director. Rule 10e—1 suspends the
board composition requirements for 90
days if the board can fill the director
vacancy, or 150 days if a shareholder
vote is required to fill the vacancy.

Rule 32a—4 under the Act exempts
Funds from the Act’s requirement that
shareholders vote on the selection of the
Fund’s independent public accountant
if the Fund (i) establishes an audit
committee composed solely of
independent directors that oversees the
fund’s accounting and auditing
processes; (ii) adopts an audit
committee charter setting forth the
committee’s structure, duties, powers,
and methods of operation, or sets out
similar provisions in the Fund’s charter
or bylaws; and (iii) maintains a copy of
such audit committee charter.

Prior Commission Determination
Under 5 U.S.C. 604: A Final Regulatory
Flexibility Analysis was prepared in
accordance with 5 U.S.C. 604 in
conjunction with the adoption of
Release No. IC-24816, which was
approved by the Commission on January
2, 2001. Comments on the proposing
release and any comments on the Initial
Regulatory Flexibility Analysis were
considered at that time.

Title: Rule 35d-1.

Citation: 17 CFR 270.35d-1.

Authority: 15 U.S.C. 80a—8, 80a—29, 80a—
33, 80a—34, and 80a-37.

Description: Rule 35d—1 under the Act
requires that an investment company
with a name that suggests that the
company focuses its investments in a
particular type of investment (e.g., the
ABC Stock Fund or XYZ Bond Fund),
country or geographic region (e.g., The
ABC Japan Fund or The XYZ Latin
America Fund), or a particular industry
(e.g., the ABC Utilities Fund or the XYZ
Health Care Fund) invest at least 80%
of its assets in the type of investment
suggested by the name. Rule 35d-1 also
addresses names that indicate that a
Fund’s distributions are exempt from
income tax or that its shares are
guaranteed or approved by the United
States government.

Prior Commission Determination
Under 5 U.S.C. 604: A Final Regulatory
Flexibility Analysis was prepared in
accordance with 5 U.S.C. 604 in
conjunction with the adoption of
Release No. IC-24828, which was
approved by the Commission on January
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17, 2001. Comments on the proposing
release and any comments on the Initial
Regulatory Flexibility Analysis were
considered at that time.

Title: Integration of Abandoned
Offerings.

Citation: 17 CFR 230.155, 17 CFR
230.429, 17 CFR 230.457, 17 CFR
230.477.

Authority: 15 U.S.C. 77b, 15 U.S.C. 77f, 15
U.S.C. 77g, 15 U.S.C. 77h, 15 U.S.C. 77j, 15
U.S.C. 77s, and 15 U.S.C. 77z-3.

Description: Rule 155 provides safe
harbors for a registered offering
following an abandoned private
offering, or a private offering following
an abandoned registered offering,
without integrating the registered and
private offerings in either case. The rule
amendments facilitate reliance on the
public-to-private safe harbor by
providing automatic effectiveness for
any application to withdraw an entire
registration statement before it becomes
effective, permitting filing fees to be
offset from withdrawn registration
statements and providing other
technical changes to the calculation of
filing fees in order to reduce the
financial risk of a registered offering that
is withdrawn.

Prior Commission Determination
Under 5 U.S.C. 604: A Final Regulatory
Flexibility Analysis was prepared in
accordance with 5 U.S.C. 604 in
conjunction with Release No. 33-7943,
approved by the Commission on January
26, 2001, which adopted the rule and
rule amendments. Comments on the
proposing release were considered at
that time. The Commission solicited
comments concerning the impact on
small entities and the Regulatory
Flexibility Act certification, but
received no comments.

Title: Electronic Submission of
Securities Transaction Information by
Exchange Members, Brokers, and
Dealers.

Citation: 17 CFR 240.17a—25.

Authority: 15 U.S.C. 78a et seq.

Description: Rule 17a—25 requires
brokers and dealers to submit
electronically to the Commission, upon
request, information on customer and
firm securities trading. Rule 17a—25 is
designed to improve the Commission’s
capacity to analyze electronic
submissions of transaction information,
thereby facilitating Commission
enforcement investigations and other
trading reconstructions.

Prior Commission Determination
Under 5 U.S.C. 604: A Final Regulatory
Flexibility Analysis was prepared in
accordance with 5 U.S.C. 604 in
conjunction with the adoption of

Release No. 34—44494, which was
issued by the Commission on June 29,
2001. Comments on the proposing
release and any comments on the Initial
Regulatory Flexibility Analysis were
considered at that time.

Title: Rule 5b-3.

Citation: 17 CFR 270.5b-3.

Authority: 15 U.S.C. 80a—1 et seq., 80a—
34(d), 80a—37, 80a—39, unless otherwise
noted.

Description: Rule 5b—3 under the
Investment Company Act permits
investment companies to treat a
repurchase agreement as an acquisition
of the underlying collateral, subject to
certain conditions, in determining
whether it is in compliance with the
investment criteria for diversified funds
set forth in section 5(b)(1) of the Act and
the prohibition on fund acquisition of
an interest in a broker-dealer in section
12(d)(3) of the Act. Rule 5b—3 also
permits an investment company to treat
the acquisition of a refunded security
(which is a debt security whose
principal and interest payments are to
be paid by U.S. government securities
that have been placed in an escrow
account and are pledged only to the
payment of the debt security) as an
acquisition of the escrowed government
securities, subject to certain conditions,
for purposes of the diversification
requirements of section 5(b)(1) of the
Act.

Prior Commission Determination
Under 5 U.S.C. 604: A Final Regulatory
Flexibility Analysis was prepared in
accordance with 5 U.S.C. 604 in
conjunction with the adoption of rule
5b—3 in Release No. IC-25058, which
was approved by the Commission on
July 5, 2001. Comments on the
proposing release and any comments on
the Initial Regulatory Flexibility
Analyses were considered at that time.

Title: Registration of National
Securities Exchanges Pursuant to
Section 6(g) of the Securities Exchange
Act of 1934 and Proposed Rule Changes
of Certain National Securities Exchanges
and Limited Purpose National Securities
Associations.

Citation: 17 CFR 240.6a—2, 17 CFR
240.6a-3, 17 CFR 240.6a—4, 17 CFR
240.19b—4, 17 CFR 240.19b-7, 17 CFR
249.10, 17 CFR 249.819; 17 CFR
249.822.

Authority: 15 U.S.C. 78a et seq.

Description: The Commission adopted
Rule 6a—4 under the Exchange Act and
registration Form 1-N prescribing the
requirements for designated contract
markets and derivative transaction
execution facilities to register as
national securities exchanges pursuant

to Section 6(g)(1) of the Exchange Act to
trade security futures products. The
Commission also adopted conforming
amendments to Rules 6a—2 and 6a—3
under the Exchange Act and Rule 202.3
of the Commission’s procedural rules. In
addition, the Commission adopted Rule
19b—7, Form 19b-7, and amendments to
Rule 19b—4 and Form 19b—4 to
accommodate proposed rule changes
submitted by national securities
exchanges registered pursuant to
Section 6(g) of the Exchange Act and
limited purpose national securities
associations registered pursuant to
Section 15A(k) of the Exchange Act.
These rules and forms, and amendments
to existing rules and forms, were
necessary to implement the Commodity
Futures Modernization Act of 2000.

Prior Commission Determination
Under 5 U.S.C. 605: Pursuant to 15
U.S.C. 605(b), the Chairman of the
Commission certified that the adopted
rules, forms, and conforming
amendments would not have a
significant economic impact on a
substantial number of small entities.
This certification, including the reasons
therefor, was attached to Proposing
Release No. 34-44279 (May 8, 2001) as
Appendix A. The Commission solicited
comments concerning the impact on
small entities and the Regulatory
Flexibility Act certification, but
received no comments.

Title: Registration of Broker-Dealers
Pursuant to Section 15(b)(11) of the
Securities Exchange Act of 1934.

Citation: 17 CFR 240.15a-10, 17 CFR
240.15b2-2, 17 CFR 15b11-1, 17 CFR
Part 248, 17 CFR Part 249.

Authority: 15 U.S.C. 78a et seq.; 15 U.S.C.
6801 et seq.

Description: The Commission adopted
the following rules to implement
provisions of the Commodity Futures
Modernization Act of 2000 (“CFMA”).
First, the Commission amended its
broker-dealer registration requirements
and adopted a new form to implement
Section 203 of the CFMA to allow
futures commission merchants and
introducing brokers registered with the
CFTC to register as broker-dealers by
filing a notice with the Commission for
the limited purpose of effecting
transactions in security futures
products. Second, the Commission
adopted an exemption from registration
under Section 15(a) of the Exchange Act
to permit, subject to certain conditions,
a broker-dealer registered by notice to
trade security futures products
regardless of the market on which the
product was listed or traded. Third, the
Commission adopted amendments to
Regulation S-P to revise certain
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provisions of Regulation S—P in light of
Section 124 of the CFMA, which made
the privacy provisions of the Gramm-
Leach-Bliley Act applicable to activity
regulated by the CFTC. These
amendments also permitted futures
commission merchants and introducing
brokers registered by notice as broker-
dealers to comply with Regulation S-P
by complying with the CFTC’s financial
privacy rules.

Prior Commission Determination
Under 5 U.S.C. 605: Pursuant to 15
U.S.C. 605(b), the Chairman of the
Commission certified that the proposed
rules, forms, and conforming
amendments would not have a
significant economic impact on a
substantial number of small entities.
This certification, including the reasons
therefore, was attached to Proposing
Release No. 34—44455 (June 20, 2001) as
Appendix A. The Commission solicited
comments concerning the impact on
small entities and the Regulatory
Flexibility Act certification, but
received no comments.

Title: Method for Determining Market
Capitalization and Dollar Value of
Average Daily Trading Volume;
Application of the Definition of Narrow-
Based Security Index.

Citation: 17 CFR 240.3a55-1, 17 CFR
240.3a55-2, 17 CFR 240.3a55-3.

Authority: 15 U.S.C. 78a et seq.

Description: The CFTC and the SEC
(collectively, “Commissions’’) adopted
joint final rules to implement new
statutory provisions enacted by the
Commodity Futures Modernization Act
of 2000. Specifically, the CFMA
directed the Commissions to jointly
specify by rule or regulation the method
to be used to determine “market
capitalization” and “dollar value of
average daily trading volume” for
purposes of the new definition of
“narrow-based security index,”
including exclusions from that
definition, in the Commodity Exchange
Act and the Exchange Act. The CFMA
also directed the Commissions to jointly
adopt rules or regulations that set forth
the requirements for an index
underlying a contract of sale for future
delivery traded on or subject to the rules
of a foreign board of trade to be
excluded from the definition of
“narrow-based security index.”

Prior Commission Determination
Under 5 U.S.C. 605: Pursuant to 15
U.S.C. 605(b), the Chairman of the
Commission certified that the rules
would not have a significant economic
impact on a substantial number of small
entities. This certification was attached
to Proposing Release No. 34—44288
(May 9, 2001) as an Appendix. The

Commission solicited comments

concerning the impact on small entities

and the Regulatory Flexibility Act

certification, but received no comments.
Title: Options Disclosure Document.
Citation: 17 CFR 230.135b.

Authority: 15 U.S.C. 77b, 15 U.S.C. 77g, 15
U.S.C. 77§, 15 U.S.C. 77s, and 15 U.S.C. 77z—
3.

Description: This rule clarifies that an
options disclosure document prepared
in accordance with Commission rules
under the Securities Exchange Act of
1934 is not a prospectus and is not
subject to civil liability under Section
12(a)(2) of the Securities Act. This
amendment reduces legal uncertainty
regarding whether such liability applies
to these documents by codifying a long-
standing interpretive position taken by
the Division of Corporation Finance.

Prior Commission Determination
Under 5 U.S.C. 605: Pursuant to the
Regulatory Flexibility Act (5 U.S.C.
605(b)), the Chairman of the
Commission certified at the proposal
stage on July 1, 1998 in Release No. 33—
7550 that the rule revisions would not
have a significant economic impact on
a substantial number of small entities.
The Commission solicited comments
concerning the impact on small entities
and the Regulatory Flexibility Act
certification, but received no comments.

Dated: November 28, 2012.
By the Commission.
Elizabeth M. Murphy,
Secretary.
[FR Doc. 2012—29149 Filed 12—3-12; 8:45 am]
BILLING CODE 8011-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 150

[Docket No. FDA-1997-P-0007] (formerly
Docket No. 1997P-0142)

Artificially Sweetened Fruit Jelly and
Artificially Sweetened Fruit Preserves
and Jams; Proposed Revocation of
Standards of Identity

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA or we) is
proposing to revoke the standards of
identity for artificially sweetened jelly,
preserves, and jams. We are taking this
action primarily in response to a citizen
petition submitted by the International

Jelly and Preserve Association (IJPA).
We are taking this action because we
tentatively conclude that these
standards are both obsolete and
unnecessary in light of our regulations
for foods named by use of a nutrient
content claim and a standardized term.
We also tentatively conclude that this
action will promote honesty and fair
dealing in the interest of consumers.
DATES: Submit electronic or written
comments on the proposed rule by
March 4, 2013.

ADDRESSES: You may submit comments,
identified by Docket No. FDA-1997-P—
0007 (formerly Docket No. 1997P-0142),
by any of the following methods.

Electronic Submissions

Submit electronic comments in the
following way:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Written Submissions

Submit written submissions in the
following ways:

e FAX:301-827-6870.

e Mail/Hand delivery/Courier (for
paper or CD-ROM submissions):
Division of Dockets Management,
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

Instructions: All submissions received
must include the Agency name and
Docket No. FDA—-1997-P-0007
(formerly Docket No. 1997P—0142) for
this rulemaking. All comments received
may be posted without change to http://
www.regulations.gov, including any
personal information provided. For
additional information on submitting
comments, see the “Comments” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov and insert the
docket numbers found in brackets in the
heading of this document into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.P<FOR
FURTHER INFORMATION CONTACT:
FOR FURTHER INFORMATION CONTACT:
Daniel Reese, Center for Food Safety
and Applied Nutrition (HFS-820), Food
and Drug Administration, 5100 Paint
Branch Pkwy., College Park, MD 20740,
240-402-2371.

SUPPLEMENTARY INFORMATION:

I. Background

For more than 50 years, FDA has
maintained standards of identity for
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fruit jelly (jelly) (21 CFR 150.140) and
fruit preserves and jams (preserves and
jams) (21 CFR 150.160). The standards
establish the common or usual name for
these products and provide that these
products may contain nutritive
sweeteners (e.g., sugar). In 1959, FDA
added new standards of identity for
artificially sweetened fruit jelly
(artificially sweetened jelly) (21 CFR
150.141) and artificially sweetened fruit
preserves and jams (artificially
sweetened preserves and jams) (21 CFR
150.161) (24 FR 8896; October 31, 1959)
that permit the use of non-nutritive
sweeteners (e.g., saccharin). Notably,
§§150.141 and 150.161 limit the types
of non-nutritive sweeteners that can be
used in products that are governed by
those standards of identity. Such
products may only use saccharin,
sodium saccharin, calcium saccharin, or
any combination thereof, and may not
use newer forms of non-nutritive
sweeteners that have been established
since the standard of identity
regulations were issued.

The Nutrition Labeling and Education
Act (NLEA) of 1990 amended the
Federal Food, Drug, and Cosmetic Act
(the FD&C Act) to provide for a number
of fundamental changes in food
labeling, leading to a new regulatory
framework for the naming of foods that
do not fully comply with the relevant
standards of identity. In response to
NLEA, FDA established in part 101 (21
CFR part 101), among other things,
definitions for specific nutrient content
claims using terms such as “free,”
“low,” “light” or “lite,” and “less,” and
provided for their use in food labeling
(58 FR 2302; January 6, 1993). FDA also
prescribed at the same time in §130.10
(21 CFR 130.10) a general definition and
standard of identity for foods named by
a nutrient content claim defined in part
101, such as “low calorie” or “‘sugar
free,” in conjunction with a traditional
standardized food term (58 FR 2431;
January 6, 1993). A nutrient content
claim applied to the standardized food
“grape jelly,” for example, could be
“low calorie grape jelly.” Section
130.10(d)(1) allows the addition of safe
and suitable ingredients to a food
named by use of a nutrient content
claim and a standardized term when
these ingredients are used to, among
other things, add sweetness to ensure
that the modified food is not inferior in
performance characteristic to the
standardized food even if such
ingredients are not specifically provided
for by the relevant food standard. Thus,
under certain circumstances, § 130.10
permits manufacturers to use safe and
suitable artificial sweeteners (e.g.,

aspartame) that are not expressly listed
in §§150.141 and 150.161 in the
manufacture of jelly, fruit preserves, and
jams (collectively, “fruit spreads™).
Therefore, fruit spread products named
with a nutrient content claim (for
example, “low calorie grape jelly”’) may
contain newer artificial sweeteners to
add sweetness to fruit spread products
so that they are not inferior in their
sweetness compared to their
standardized counterparts (for example,
“grape jelly”). The provisions of
§130.10 do not require these products
to declare the presence of such non-
nutritive sweeteners within the name of
these foods. FDA took this action to
assist consumers in maintaining healthy
dietary practices by providing for a
modified version of a traditional
standardized food to achieve a nutrition
goal (e.g., reduction in sugar
consumption or calories) and that has a
descriptive name that is meaningful to
consumers. The provisions of § 130.10
do not, however, permit the use of
nutrient content claims as part of the
name of a food for foods governed by
standards of identity that established
the phrase “artificially sweetened” as
part of the standard of identity.
Accordingly, jelly, preserves, and jams,
that use saccharin, sodium saccharin,
calcium saccharin, or any combination
thereof as non-nutritive sweeteners
must still include the term “artificially
sweetened” in their names and are not
permitted to bear a nutrient content
claim as part of the name; however,
similar products that use newer non-
nutritive sweeteners are governed by
§130.10 and must not include the term
“artificially sweetened” in their names.

II. IJPA Petition and Grounds

IJPA is a national trade association
representing the manufacturers of jelly,
preserves, jams, and nonstandardized
fruit spreads, and suppliers of goods
and services to the industry, including
ingredient suppliers of fruit, sweeteners,
and pectin. JPA submitted a citizen
petition dated March 31, 1997 (now
Docket No. FDA-1997-P-0007),
requesting the revocation of the
standards of identity for artificially
sweetened jelly, preserves, and jams.
IJPA submitted its petition in response
to FDA’s advance notice of proposed
rulemaking announcing that FDA was
planning to review its food standards
regulations (60 FR 67492; December 29,
1995). In that document, we sought
comments on, inter alia, the benefits or
lack of benefits of such regulations in
facilitating domestic and international
commerce, the value of these
regulations to consumers, and
alternative means of accomplishing the

statutory objective of food standards
(i.e., to promote honesty and fair dealing
in the interest of consumers in the
manufacture and sale of food products
covered by the standard of identity
regulations).

IJPA asserts in its citizen petition that
the standards of identity for artificially
sweetened jelly, jams, and preserves are
outdated. According to IJPA, the
standards have not been updated to take
into account new non-nutritive
sweeteners that have been approved by
FDA since 1959. The petition maintains
that the general standard in § 130.10
provides fruit spread manufacturers
with sufficient flexibility to use newer,
intense non-nutritive sweeteners in lieu
of traditional nutritive sweeteners, and
it would be appropriate to rely on that
general standard rather than seek
piecemeal amendments to the standards
of identity to reflect the development of
any new sweeteners. IJPA stated that by
using the general standard in § 130.10,
manufacturers can create products with
nutrient content claims for reductions in
calories or sugar content that are
established in FDA regulations.
According to IJPA, nutrient content
terms (e.g., “‘low calorie”) also better
communicate to the consumer the
nutritional benefit of the use of non-
nutritive sweeteners than does the term
“artificially sweetened,” which is
required to appear in the labels of
products manufactured in conformity
with §§150.141 and 150.161. Therefore,
IJPA concluded in its petition that the
standards of identity for artificially
sweetened jelly, preserves, and jams are
both obsolete and unnecessary, and
requested that we revoke these
standards. Finally, IJPA stated that as of
the date of submission of its citizen
petition, there were few products being
manufactured under these two
standards of identity and that some
manufacturers are already using the
general standard in § 130.10 to
formulate products that have reduced
sugar and caloric content. IJPA stated
that if these standards are revoked, any
products that are currently
manufactured in conformity with the
standards could remain on the market
by operation of § 130.10.

III. The Proposal

We have reviewed IJPA’s petition. We
find merit in IJPA’s argument that
revoking the artificially sweetened
standards of identity would allow
manufacturers to more accurately and
consistently describe the attributes of
the fruit spreads that currently conform
to those standards. We therefore
tentatively conclude that revoking the
standards would promote honesty and
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fair dealing in the interest of consumers
and is, thus, appropriate under section
401 of the FD&C Act (21 U.S.C. 341). We
tentatively reach this conclusion
because we find that nutrient content
claims, such as “low calorie” or
“reduced sugar” better characterize the
nutritional profile of the affected fruit
spreads than does the term “‘artificially
sweetened.” Further, revoking
§§150.141 and 150.161 provides
manufacturers with the flexibility to use
the three non-nutritive sweeteners listed
in those standards while also naming
their products using FDA-defined
nutrient content claims, in accordance
with § 130.10. Moreover, other safe and
suitable artificial sweeteners that might
be developed in the future could be
used in these products under § 130.10
without the need to further revise
relevant standards of identity.

Enactment of NLEA and the
development of newer artificial
sweeteners, thus, renders the standards
of identity for artificially sweetened
jelly, preserves, and jams in §§ 150.141
and 150.161 obsolete. They no longer
serve their intended purpose of ensuring
honesty and fair dealing while allowing
for the use of artificial sweeteners in
standardized fruit jelly and
standardized fruit preserves and jams as
firms may now use certain artificial
sweeteners under § 130.10. The
standards for artificially sweetened jelly
and artificially sweetened preserves and
jams predate the nutrient content claim
provisions of § 130.10. Removal of the
artificially sweetened standards of
identity would mean that products that
are currently subject to the requirements
of §§150.141 and 150.161 would
instead be subject to the requirements of
§130.10, the general definition and
standard of identity for foods named by
a nutrient content claim defined in part
101. Thus, these products would be
named by use of a nutrient content
claim (e.g., “reduced calorie” or “no
sugar added”’) along with a standardized
term (“jelly” or “jam’’), in accordance
with §130.10. Revoking §§ 150.141 and
150.161 also would promote honesty
and fair dealing in the interest of
consumers by requiring manufacturers
to more accurately and consistently
describe the attributes of the food (e.g.,
less sugar or reduced calories); would
allow any safe and suitable non-
nutritive sweetener to be used in
standardized jams, jellies, and
preserves; and would allow better
comparison to other jams, jellies, and
preserves currently modified under the
provisions of § 130.10. For example,
under current requirements, a jelly that
is sweetened with saccharin must be

called “artificially sweetened jelly” (in
accordance with §150.141) whereas a
similar jelly sweetened with aspartame
may be named as “reduced sugar jelly”
(in accordance with §130.10 and
provided it meets the requirements for
the nutrient content claim ‘“‘reduced
sugar” in § 101.60.(c)(5)) to distinguish
it from the standardized food (jelly in
§ 150.140). Revoking the standards
would provide consistency and
uniformity among such products
because all fruit spreads sweetened with
non-nutritive sweeteners would be
subject to the same requirements. This
proposed rule also is consistent with
FDA’s proposed general principles for
modernizing food standards (70 FR
29214; May 20, 2005). In addition, this
proposal is consistent with Executive
Order 12866 of September 30, 1993 (58
FR 51735), and Executive Order 13653
of January 21, 2011 (76 FR 3821),
regarding improving Agency
regulations, regulatory planning, and
regulatory review.

Considering the information in this
document, we are proposing to revoke
the standards of identity for artificially
sweetened jelly, preserves, and jams in
§§150.141 and 150.161, respectively.
We request comments on our tentative
conclusion that these two standards of
identity are obsolete and unnecessary,
and that revoking them would promote
honesty and fair dealing in the interest
of consumers.

IV. Analysis of Impacts

We have examined the impacts of the
proposed rule under Executive Order
12866, Executive Order 13563, the
Regulatory Flexibility Act (5 U.S.C.
601-612), and the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4).

Executive Orders 12866 and 13563
direct Agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). Executive Order
13563 emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. We
tentatively conclude that this proposed
rule is not a significant regulatory action
as defined by the Executive Orders.

The Regulatory Flexibility Act
requires Agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because we have tentatively
concluded, as set forth in this
document, that this rule would not

generate significant compliance costs,
we expect that this proposed rule, if
finalized, would not have a significant
economic impact on a substantial
number of small entities. We request
comment on the impact of this rule on
small entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that Agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing “any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $139
million, using the most current (2011)
Implicit Price Deflator for the Gross
Domestic Product. We do not expect
this proposed rule to result in any 1-
year expenditure that would meet or
exceed this amount.

A. Need for This Regulation

We are proposing to revoke the
standards of identity for artificially
sweetened jelly, preserves, and jams
because we have tentatively concluded
that these standards are obsolete and
unnecessary. The current standards of
identity for artificially sweetened jelly
(§ 150.141) and artificially sweetened
preserves and jams (§ 150.161) provide
that they may be manufactured only
with specific, non-nutritive artificial
sweeteners: saccharin, sodium
saccharin, calcium saccharin, or any
combination thereof. These standards of
identity, therefore, do not permit the use
of newer, safe and suitable artificial
sweeteners, such as aspartame.

The development of newer artificial
sweeteners and the enactment of the
NLEA have made the current standards
of identity for artificially sweetened
jelly, preserves, and jams obsolete. The
NLEA and §130.10 permit the
modification of a traditional
standardized food to achieve a nutrition
goal, such as a reduction in calories.
Section 130.10(d)(1) allows the addition
of safe and suitable ingredients to a food
named by use of a nutrient content
claim and a standardized term when
these ingredients are used to, among
other things, add sweetness to ensure
that the modified food is not inferior in
performance characteristic to the
standardized food, even if such
ingredients are not specifically provided
for by the relevant food standard.
Standardized jelly and standardized
preserves and jams products modified
under § 130.10 must use nutrient
content claims to communicate the
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modified standardized product’s
nutritional profile to consumers. Under
§130.10, nonspecific, safe and suitable
artificial sweeteners other than the three
named in §§150.141 and 150.161 can be
used to make reduced calorie or reduced
sugar products labeled with a nutrient
content claim that is established in FDA
regulations. Revoking the standards of
identity, as proposed, would mean that
any product subject to §§ 150.141 and
150.161 would instead be subject to

§ 130.10. This would allow consumers
to better compare any fruit spreads
currently covered by §§150.141 and
150.161 with other spreads that are
named and modified under the
provisions of § 130.10. Revoking the
standards would also provide
manufacturers with the flexibility to use
the three non-nutritive sweeteners listed
in §§150.141 and 150.161, while
naming their products under the
provisions of § 130.10 using a defined
nutrient content claim.

B. Regulatory Options

In assessing our regulatory options,
we considered the option of taking no
action and the option of taking the
action proposed by this rule. We have
tentatively concluded that the proposed
rule, if finalized as proposed, would not
be an economically significant
regulatory action. We are not
quantitatively estimating the benefits
and costs of the regulatory alternatives
to the proposed rule. In the following
paragraphs, we qualitatively compare
the costs and benefits of the regulatory
options to the costs and benefits of the
proposed rule.

1. The Option of Taking No Action

By convention, we treat the option of
taking no new regulatory action as the
baseline for determining the costs and
benefits of the other options. Therefore,
we associate neither costs nor benefits
with this option. The consequences of
taking no action are reflected in the
costs and benefits associated with taking
the action set forth in this proposed
rule.

2. The Option of Taking the Proposed
Action

If the proposed rule is finalized as
proposed, and we revoke §§ 150.141 and
150.161, products that are currently
subject to the requirements of these
standards of identity would no longer be
required to use the phrase “artificially
sweetened” as part of their product
name. Furthermore, revoking §§ 150.141
and 150.161 would mean that these
same products would be permitted to
bear nutrient content claims along with
a standardized term (e.g., “reduced

calorie jelly” or ““no sugar added jam”),
in accordance with §130.10.

The costs of this proposed rule, if
finalized as proposed, would result from
the need to relabel any existing jelly,
preserves, and jams that conform with
the standards in §§150.141 and
150.161. Any products currently
manufactured in accordance with the
standards in §§150.141 and 150.161
would have to be relabeled in order to
comply with § 130.10 if this proposed
rule is finalized as proposed. Our
review of supermarket scanner data for
the years 2001 through 2010, however,
revealed that no such products are
currently being sold. Sales for products
manufactured in accordance with
§§150.141 and 150.161 were last
reported in 2002. A memorandum
summarizing the results of this scanner
data can be found in Reference 1. The
data support our tentative conclusion
that most manufacturers most likely
have discontinued production of
artificially sweetened jelly, preserves,
and jams, presumably because of a
perception that the phrase “artificially
sweetened” is unattractive to
consumers. The data also support our
tentative conclusion that it is unlikely
that this proposed rule would generate
significant compliance costs due to the
need to relabel products. In fact,
removal of the artificially sweetened
standards of identity would allow
manufacturers to re-introduce products
covered under §§150.141 and 150.161
to be sold as products covered by
§130.10. That is, they would be named
by use of a nutrient content claim in
conjunction with a standardized term
(e.g., “reduced calorie jelly”’ or “no
sugar added jam”), in accordance with
§130.10. Therefore, we tentatively
conclude that any relabeling compliance
costs would be negligible.

We do not classify as anticipated costs
of this proposed rule, if finalized as
proposed, any expenses that firms might
voluntarily incur if they choose to
change their product formulas or
manufacturing practices in response to
the proposed revocation of the
“artificially sweetened” standards of
identity. Any such costs are not costs
that would be required by this proposed
regulatory change. Instead, these costs
would result from voluntary business
decisions made by manufacturers.

We tentatively conclude that the
principal benefits that would result
from the proposed rule, if finalized as
proposed, derive from increased
information and flexibility. Revoking
the artificially sweetened standards of
identity would provide producers of
jelly, preserves, and jams with the
flexibility to use saccharin, sodium

saccharin, calcium saccharin, or any
combination thereof, in their
formulations without having to include
the term “artificially sweetened” in
their product names. Manufacturers
could instead name their products in
accordance with approved nutrient
content claims, as provided for under
§130.10, thus providing consumers
with additional information about the
nutritional profile of affected products.
Additionally, revoking §§150.141 and
150.161 would assist consumers in
comparing products covered by the
standards with other similar jelly,
preserves, and jams manufactured in
accordance with §130.10.

Accordingly, while we do not
quantify the costs and benefits of this
proposed rule, we tentatively conclude
that potential benefits will outweigh any
potential costs associated with the rule.

C. Initial Regulatory Flexibility Analysis

The Regulatory Flexibility Act
requires Agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because compliance costs, if
any, generated by this proposed rule are
expected to be negligible, we tentatively
conclude that this proposed rule, if
finalized, would not have a significant
economic impact on a substantial
number of small entities. We request
comment on this tentative conclusion.
The following analysis, in conjunction
with the discussion in this document,
constitutes our initial regulatory
flexibility analysis as required by the
Regulatory Flexibility Act.

This proposed rule, if finalized,
would revoke the standards of identity
for artificially sweetened jelly,
preserves, and jams. The revocation of
these artificially sweetened standards of
identity would provide small fruit
spread firms with the flexibility to use
the three non-nutritive sweeteners listed
in §§150.141 and 150.161 and to name
their products with FDA-defined
nutrient content claims in accordance
with §130.10, as is currently done for
fruit spread products manufactured
with other non-nutritive sweeteners.

We do not classify as costs of this
proposed rule any expenses that some
small firms might voluntarily incur
because they choose to change their
product formulas or manufacturing
practices in ways that would be
permitted by the proposed rule, if
finalized. As discussed in this
document, any such costs would not be
costs required by this proposal, if
finalized. We request comments on the
provisions of this proposed rule that
might require small firms to change
their current practices.
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V. Federalism

We have analyzed this proposed rule
in accordance with the principles set
forth in Executive Order 13132. Section
4(a) of the Executive order requires
Agencies to “construe * * * a Federal
statute to preempt State law only where
the statute contains an express
preemption provision or there is some
other clear evidence that the Congress
intended preemption of State law, or
where the exercise of State authority
conflicts with the exercise of Federal
authority under the Federal statute.”

Section 403A of the FD&C Act (21
U.S.C. 343-1) is an express preemption
provision. Section 403A(a) of the FD&C
Act provides that “no State or political
subdivision of a State may directly or
indirectly establish under any authority
or continue in effect as to any food in
interstate commerce—(1) any
requirement for a food which is the
subject of a standard of identity
established under section 401 that is not
identical to such standard of identity or
that is not identical to the requirement
of section 403(g).”

The express preemption provision of
section 403A(a) of the FD&C Act does
not preempt any State or local
requirement respecting a statement in
the labeling of food that provides for a
warning concerning the safety of the
food or component of the food (section
6(c)(2) of the NLEA, Public Law 101—
535, 104 Stat. 2353, 2364 (1990)).

This proposed rule, if finalized,
would impose requirements that fall
within the scope of section 403A(a) of
the FD&C Act.

VI. Environmental Impact

We have determined under 21 CFR
25.32(a) that this action is of a type that
does not individually or cumulatively
have a significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

VII. Paperwork Reduction Act

We conclude that the provisions of
this proposed rule are not subject to
review by the Office of Management and
Budget because they do not constitute a
“collection of information” under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

VIII. Comments

Interested persons may submit either
written comments regarding this
document to the Division of Dockets
Management (see ADDRESSES) or
electronic comments to http://
www.regulations.gov. It is only
necessary to send one set of comments.

Identify comments with the docket
number found in brackets in the
heading of this document. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday, and
will be posted to the docket at http://
www.regulations.gov.

IX. Reference

The following source has been placed
on display in the Division of Dockets
Management (see ADDRESSES) and may
be seen by interested persons between 9
a.m. and 4 p.m., Monday through
Friday, and is available electronically at
http://www.regulations.gov.

1. Memorandum to the file, from
Cristina McLaughlin, FDA, November
26, 2012.

List of Subjects in 21 CFR Part 150

Food grades and standards, Fruits.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, and redelegated to
the Associate Commissioner for Policy
and Planning, it is proposed that 21 CFR
part 150 be amended as follows:

PART 150—FRUIT BUTTERS, JELLIES,
PRESERVES, AND RELATED
PRODUCTS

1. The authority citation for 21 CFR
part 150 continues to read as follows:

Authority: 21 U.S.C. 321, 341, 343, 348,
371, 379e.
§§150.141 and 150.161 [Removed]
2. Remove §§150.141 and 150.161.
Dated: November 27, 2012.
Leslie Kux,
Assistant Commissioner for Policy.
[FR Doc. 2012-29181 Filed 12—-3-12; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 573
[Docket No. FDA-2012-F-1100]

DSM Nutritional Products; Filing of
Food Additive Petition (Animal Use)

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice of petition.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that DSM Nutritional Products has filed
a petition proposing that the food
additive regulations be amended to

provide for the safe use of benzoic acid
as a feed acidifier in swine feed.

DATES: Submit either electronic or
written comments on the petitioner’s
request for categorical exclusion from
preparing an environmental assessment
or environmental impact statement by
January 3, 2013.

ADDRESSES: Submit electronic
comments to: http://
www.regulations.gov. Submit written
comments to the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Isabel W. Pocurull, Center for Veterinary
Medicine, Food and Drug
Administration, 7519 Standish P1.,
Rockville, MD 20855, 240—453—-6853,
email: isabel.pocurull@fda.hhs.gov.

SUPPLEMENTARY INFORMATION: Under the
Federal Food, Drug, and Cosmetic Act
(section 409(b)(5) (21 U.S.C. 348(b)(5))),
notice is given that a food additive
petition (FAP 2273) has been filed by
DSM Nutritional Products, 45
Waterview Blvd., Parsippany, NJ 07054.
The petition proposes to amend Title 21
of the Code of Federal Regulations (CFR)
in part 573 Food Additives Permitted in
Feed and Drinking Water of Animals (21
CFR part 573) to provide for the safe use
of benzoic acid as a feed acidifier in
swine feed.

The petitioner has requested a
categorical exclusion from preparing an
environmental assessment or
environmental impact statement under
21 CFR 25.32(r). Interested persons may
submit a single copy of either electronic
or written comments regarding this
request for categorical exclusion to the
Division of Dockets Management (see
DATES and ADDRESSES). Identify
comments with the docket number
found in brackets in the heading of this
document. Received comments may be
seen in the Division of Dockets
Management between 9 a.m. and 4 p.m.,
Monday through Friday, and will be
posted to the docket at http://
www.regulations.gov.

Dated: November 29, 2012.
Bernadette Dunham,
Director, Center for Veterinary Medicine.
[FR Doc. 2012—-29202 Filed 12—3-12; 8:45 am]
BILLING CODE 4160-01-P
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DEPARTMENT OF THE INTERIOR

Office of Natural Resources Revenue
[Docket No. ONRR-2011-0007]

30 CFR Part 1206

Notice of Meeting for the Indian Oil
Valuation Negotiated Rulemaking
Committee

AGENCY: Office of Natural Resources
Revenue, Interior.

ACTION: Notice of meeting.

SUMMARY: The Office of Natural
Resources Revenue (ONRR) announces
additional meetings for the Indian Oil
Valuation Negotiated Rulemaking
Committee (Committee). The seventh
through ninth meetings of the
Committee will take place on January 15
and 16, March 5 and 6, and April 17 and
18, 2013, in Building 85 of the Denver
Federal Center. The Committee
membership includes representatives
from Indian tribes, individual Indian
mineral owner organizations, minerals
industry representatives, and other
Federal bureaus. The public will have
the opportunity to comment between
3:45 p.m. and 4:45 p.m. Mountain Time
on January 15, 2013; March 5, 2013; and
April 17, 2013.

DATES: Tuesday and Wednesday,
January 15 and 16, 2013; Tuesday and
Wednesday, March 5 and 6, 2013; and
Wednesday and Thursday, April 17 and
18, 2013. All meetings will run from
8:30 a.m. to 5:00 p.m. Mountain Time
for all dates.

ADDRESSES: ONRR will hold the
meetings at the Denver Federal Center,
6th Ave and Kipling, Bldg. 85
Auditorium, Lakewood, CO 80225.

FOR FURTHER INFORMATION CONTACT: Mr.
Karl Wunderlich, ONRR, at (303) 231—

3663; or (303) 231-3744 via fax; or via

email karl.wunderlich@onrr.gov.

SUPPLEMENTARY INFORMATION: ONRR
formed the Committee on December 8,
2011, to develop specific
recommendations regarding proposed
revisions to the existing regulations for
oil production from Indian leases,
especially the major portion
requirement. The Committee includes
representatives of parties that the final
rule will affect. It will act solely in an
advisory capacity to ONRR and will
neither exercise program management
responsibility nor make decisions
directly affecting the matters on which
it provides advice.

Meetings are open to the public
without advanced registration on a
space-available basis. Minutes of this
meeting will be available for public

inspection and copying at our offices in
Building 85 on the Denver Federal
Center in Lakewood, Golorado, or are
available at www.onrr.gov/Laws_R_D/
IONR. ONRR conducts these meetings
under the authority of the Federal
Advisory Committee Act (Pub. L. 92—
463, 5 U.S.C., Appendix 2, Section 1 et
seq.).

Dated: November 27, 2012.
Gregory J. Gould,
Director, Office of Natural Resources
Revenue.
[FR Doc. 2012-29282 Filed 12—-3-12; 8:45 am]
BILLING CODE 4310-T2-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2012-0619; FRL-9754-8]
Approval and Promulgation of Air
Quality Implementation Plans;

Delaware; Control of Stationary
Generator Emissions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
State Implementation Plan (SIP)
revision submitted by the State of
Delaware for the purpose of amending
Regulation No. 1102, Appendix A to
clarify the permitting requirements for
owners of stationary generators. In the
Final Rules section of this Federal
Register, EPA is approving the State’s
SIP submittal as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this action, no
further activity is contemplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.
DATES: Comments must be received in
writing by January 3, 2013.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03-0OAR-2012-0619 by one of the
following methods:

A. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. Email: cox.kathleen@epa.gov.

C. Mail: EPA-R03—-OAR-2012-0619,
Kathleen Cox Associate Director, Office
of Permits and Air Toxics, Mailcode
3AP10, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2012—-
0619. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an ““anonymous access’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov, your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
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Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Delaware Department of
Natural Resources and Environmental
Control, 89 Kings Highway, P.O. Box
1401, Dover, Delaware 19903.

FOR FURTHER INFORMATION CONTACT:
Cathleen Van Osten (215) 814—2746, or
by email at vanosten.cathleen@epa.gov.
SUPPLEMENTARY INFORMATION: For
further information, please see the
information provided in the direct final
action, with the same title, that is
located in the “Rules and Regulations”
section of this Federal Register
publication.

Dated: November 6, 2012.
W.C. Early,
Acting Regional Administrator, Region III.
[FR Doc. 2012-28828 Filed 12—-3-12; 8:45 am)]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. NHTSA-2012-0174]
RIN 2127-Al127

Federal Motor Vehicle Safety
Standards; Lamps, Reflective Devices,
and Associated Equipment

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Notice of Proposed Rulemaking
(NPRM).

SUMMARY: NHTSA is proposing to
restore the side marker lamp
requirements, for vehicles that are over
80 inches wide, and also less than 30
feet in overall length, to the Federal
motor vehicle safety standard (FMVSS)
on lamps, reflective devices and
associated equipment. These
requirements were modified when the
agency published a final rule
reorganizing the standard on December
4, 2007.

DATES: Comments to this proposal must

be received on or before January 3, 2013.

ADDRESSES: You may submit comments,
identified by the docket number in the
heading of this document, by any of the
following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments
on the electronic docket site by clicking
on “Help” or “FAQ.”

e Mail: Docket Management Facility,
M-30, U.S. Department of

Transportation, 1200 New Jersey
Avenue SE., West Building, Ground
Floor, Room W12-140, Washington, DC
20590.

e Hand Delivery: U.S. Department of
Transportation, 1200 New Jersey
Avenue SE., West Building, Ground
Floor, Room W12-140, between 9 a.m.
and 5 p.m. Eastern Time, Monday
through Friday, except Federal holidays.

e Fax:202-493-2251.

Regardless of how you submit
comments, you should mention the
docket number of this document.

You may call the Docket Management
Facility at 202—-366—9826.

Instructions: For detailed instructions
on submitting comments and additional
information on the rulemaking process,
see the Public Participation heading of
the SUPPLEMENTARY INFORMATION section
of this document. Note that all
comments received will be posted
without change to http://
www.regulations.gov, including any
personal information provided.

Privacy Act: Anyone is able to search
the electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78) or you may visit http://
www.dot.gov/privacy.html.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov, or the street
address listed above. Follow the online
instructions for accessing the dockets.
FOR FURTHER INFORMATION CONTACT: For
technical issues: Mr. Markus Price,
Office of Crash Avoidance Standards,
NHTSA, 1200 New Jersey Avenue SE.,
West Building, Washington, DC 20590
(Telephone: (202) 366—-0098) (Fax: (202)
366-7002).

For legal issues: Mr. Thomas Healy,
Office of the Chief Counsel, NHTSA,
1200 New Jersey Avenue SE., West
Building, Washington, DC 20590
(Telephone: (202) 366—2992) (Fax: (202)
366-3820).

SUPPLEMENTARY INFORMATION:

I. Background

NHTSA published a notice of
proposed rulemaking (NPRM) on
December 30, 2005 * to reorganize
FMVSS No. 108, Lamps, Reflective
Devices and Associated Equipment, and
improve the clarity of the standard’s

170 FR 77454, (Dec. 30, 2005).

requirements thereby increasing its
utility for regulated parties. It was the
agency’s goal during the rewrite process
to make no substantive changes to the
requirements of the standard.

Based on the comments received in
response to the NPRM, NHTSA
published a final rule on December 4,
2007,2 amending FMVSS No. 108 by
reorganizing the regulatory text so that
it provides a more straightforward and
logical presentation of the applicable
regulatory requirements; incorporating
important agency interpretations of the
existing requirements; and reducing
reliance on third-party documents
incorporated by reference. The preamble
of the final rule again stated that the
rewrite of FMVSS No. 108 was
administrative in nature and would
have no impact on the substantive
requirements of the standard.

A. 2005 Administrative Rewrite NPRM

On December 30, 2005, NHTSA
published a NPRM to amend FMVSS
No. 108 by reorganizing the regulatory
text so that it provides a more straight-
forward and logical presentation of the
applicable regulatory requirements.3
NHTSA explained in the 2005 NPRM
that reorganizing the regulatory text and
importing requirements from applicable
SAE International standards
incorporated by reference into the
regulatory text would assist various
stakeholders in easily finding and
comprehending the requirements
contained in the standard. The agency
also explained that this rewrite was
administrative in nature and that the
proposed requirements were not being
increased, decreased, or substantively
modified. The proposed text for the
photometric requirements for side
marker lamps, read as follows:

S7.4.1.1 Inboard photometry. For each
motor vehicle less than 30 feet in overall
length and less than 2032 mm. in overall
width, the minimum photometric intensity
requirements for a side marker lamp may be
met for all inboard test points at a distance
of 15 feet from the vehicle and on a vertical
plane that is perpendicular to the
longitudinal axis of the vehicle and located
midway between the front and rear side
marker lamps.

The Agency provided an analysis within
Appendix B of the NPRM showing that
this requirement was derived from both
the regulatory text of FMVSS No. 108
S5.1.1.3 and SAE J592e, Jul 1972, Table
I, Footnote b.#

272 FR 68234, (Dec. 4, 2007).
370 FR 77454, (Dec. 30, 2005).
470 FR at 77582, (Dec. 30, 2005).
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B. 2007 Administrative Rewrite Final
Rule

On December 4, 2007 NHTSA
adopted a final rule that amended
FMVSS No. 108 based on the 2005
NPRM with modifications that furthered
the objectives of the rewrite to make the
requirements easier to find and
understand. In the final rule NHTSA
reiterated that the rewrite of the
standard was administrative in nature
and the requirements and obligations
were not being increased, decreased, or
substantively modified.

In the preamble to the final rule, the
agency explained that the inboard
photometry requirements for side
marker lamps (contained in paragraph
S7.4.13.2) were based on paragraph
S5.1.1.8 of the standard prior to the
rewrite which applied to vehicles less
than 30 feet in overall length.5
Additionally, the agency explained that
Table 1 of SAE J592e, detailing the
photometric requirements of side
marker lamps, also contains a footnote
‘b’ further limiting the vehicles to which
reduced photometric requirements
could be applied. Footnote ‘b’ applies to
vehicles that are less than 80 inches (2
meters) wide. The agency concluded
that this was an example in which the
text of an incorporated SAE document
applied limitation beyond those
contained in the text of FMVSS No. 108.
Based on this conclusion, the agency
made no revisions to the proposed text
for the inboard photometric
requirements for side marker lamps.

C. 1980 Side Marker Final Rule

The agency did not cite within its
analysis in the 2007 final rule the 1980
final rule that originally created the
regulatory text as it applies to the
inboard photometric requirements, with
respect to vehicle size.6 The 1980 final
rule was in response to a petition from
Chrysler Corporation which wanted to
use a common side marker design for its
single-wheeled (less than 80 inches
wide) and its dual-wheeled (greater than
80 inches wide) pickup trucks. Prior to
the 1980 final rule, FMVSS No. 108
required that photometric requirements
for side marker lamps be met at test
points 45 degrees outboard and inboard
of the lateral center line passing through
the lamps. However if a vehicle was less
than 80 inches in overall width,
paragraph S4.1.1.8 allowed photometric
measurements of side marker lamps to
be met for all inboard test points at a
distance of 15 feet from the vehicle and
on a vertical plane that is perpendicular
to the longitudinal axis of the vehicle

572 FR 68243, (Dec. 4, 2007).
645 FR 45287, (July 3, 1980).

and located midway between the front
and rear side marker lamps.

The 1980 final rule explained that a
reduced photometric angle allowance is
more appropriate for vehicles that are
short (less than 30 feet) rather than for
those that are narrow (less than 80
inches wide), noting that vehicles that
are 30 feet or longer are required to have
an intermediate side marker lamp
located between the front and rear side
makers. The 1980 final rule revised
FMVSS No. 108 by deleting the words
80 inches in overall width and
substituting 30 feet in overall length.

II. The Agency’s Proposal

In July, separately, General Motors
Company (GM) and Ford Motor
Company, (Ford) met with NHTSA and
stated their concern that the 1980 final
rule may not have been properly
considered in the 2007 rewrite of
FMVSS No. 108. Both manufacturers
further stated that their current dual-
wheeled pickup truck side marker
designs would require an extensive
redesign in order to meet the
requirements of the 2007 final rule
when it becomes effective on December
1, 2012.7 Finally, the agency received a
petition for rulemaking from the
Alliance of Automotive Manufacturers
requesting the restoration of side marker
requirements to match those in
existence prior to the 2007 rewrite.

Based on a review of the 1980 final
rule, NHTSA recognizes that paragraph
S5.1.1.8 of the standard prior to the
2007 rewrite was intended to replace
the SAE J592e, Table 1, footnote b, and
not to supplement it. We are proposing
to restore the photometric requirements
for side marker lamps on vehicles less
than 30 feet in length so that the
requirements may be met for all inboard
test points at a distance of 15 feet from
the vehicle on a vertical plane that is
perpendicular to the longitudinal axis of
the vehicle and located midway
between the front and rear side marker
lamps, regardless of the width of the
vehicle. We seek comment on our
current analysis and the impacts that
such a modification to the 2007 rule
will have on manufacturers.

NHTSA believes that a common
single-wheeled and dual-wheeled
pickup truck side marker design
expressed in Chrysler Corporation’s
original petition that led to the 1980
final rule still exists and is currently
being utilized. Therefore, NHTSA will
not pursue compliance actions against
manufacturers that install side marker
lamps on vehicles that are greater than
80 inches wide and shorter than 30 feet

774 FR 58213, (Nov. 12, 2009).

that fail to meet the 45 degree inboard
photometric requirements of the 2007
final rule, provided that they meet the
photometric requirements at a distance
of 15 feet from the vehicle and on a
vertical plane that is perpendicular to
the longitudinal axis of the vehicle and
located midway between the front and
rear side marker lamps until this
rulemaking is either terminated or
adopted as a final rule. NHTSA will
consider a manufacturer’s certification
to FMVSS No. 108 complete if the
vehicle that is being certified meets the
requirements for side marker lamps that
were in place prior to the 2007 final
rule.

III. Costs, Benefits, and the Proposed
Compliance Date

Because this proposal only restores an
existing requirement to the standard, the
agency does not anticipate that there
would be any costs associated with this
rulemaking action. The agency expects
some minor unquantifiable benefits to
manufacturers due to their ability to
continue to use side marker lamps of the
same design on both narrow and wide
vehicles under 30 feet in length.
Accordingly, the agency did not
conduct a separate economic analysis
for this rulemaking.

The National Highway and Motor
Vehicle Safety Act states that an FMVSS
issued by NHTSA cannot become
effective before 180 days after the
standard is issued unless the agency
makes a good cause finding that a
different effective date is in the public
interest. The agency has tentatively
concluded that it is in the public
interest for this proposed rule to become
effective as soon as possible after the
final rule is issued, should the agency
decide to issue a rule, because such an
effective date would allow regulated
parties to avoid unnecessarily
modifying the design of their side
marker lamps. The agency proposes an
effective date of 30 days after the date
of issuance of the final rule should one
be issued.

IV. Public Participation

How do I prepare and submit
comments?

Your comments must be written and
in English. To ensure that your
comments are correctly filed in the
Docket, please include the docket
number of this document in your
comments. Your comments must not be
more than 15 pages long.8 We
established this limit to encourage you
to write your primary comments in a

8 See 49 CFR 553.21.
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concise fashion. However, you may
attach necessary additional documents
to your comments. There is no limit on
the length of the attachments.

Please submit your comments by any
of the following methods:

e Federal eRulemaking Portal: go to
http://www.regulations.gov. Follow the
instructions for submitting comments
on the electronic docket site by clicking
on “Help” or “FAQ.”

e Mail: Docket Management Facility,
M-30, U.S. Department of
Transportation, West Building, Ground
Floor, Rm. W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery or Courier: West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE., between
9 a.m. and 5 p.m. Eastern Time, Monday
through Friday, except Federal holidays.

e Fax:(202) 493-2251.

If you are submitting comments
electronically as a PDF (Adobe) file, we
ask that the documents submitted be
scanned using an Optical Character
Recognition (OCR) process, thus
allowing the agency to search and copy
certain portions of your submissions.?

Please note that pursuant to the Data
Quality Act, in order for substantive
data to be relied upon and used by the
agency, it must meet the information
quality standards set forth in the Office
of Management and Budget (OMB) and
DOT Data Quality Act guidelines.
Accordingly, we encourage you to
consult the guidelines in preparing your
comments. OMB’s guidelines may be
accessed at http://www.whitehouse.gov/
omb/fedreg/reproducible.html. DOT’s
guidelines may be accessed at http://
dmses.dot.gov/submit/
DataQualityGuidelines.pdyf.

How can I be sure that my comments
were received?

If you submit your comments by mail
and wish Docket Management to notify
you upon its receipt of your comments,
enclose a self-addressed, stamped
postcard in the envelope containing
your comments. Upon receiving your
comments, Docket Management will
return the postcard by mail.

How do I submit confidential business
information?

If you wish to submit any information
under a claim of confidentiality, you
should submit three copies of your
complete submission, including the
information you claim to be confidential
business information, to the Chief
Counsel, NHTSA, at the address given

9 Optical character recognition (OCR) is the
process of converting an image of text, such as a
scanned paper document or electronic fax file, into
computer-editable text.

above under FOR FURTHER INFORMATION
CONTACT. When you send a comment
containing information claimed to be
confidential business information, you
should include a cover letter setting
forth the information specified in our
confidential business information
regulation.10

In addition, you should submit a
copy, from which you have deleted the
claimed confidential business
information, to the Docket by one of the
methods set forth above.

Will the agency consider late
comments?

We will consider all comments
received before the close of business on
the comment closing date indicated
above under DATES. To the extent
possible, we will also consider
comments received after that date.
Therefore, if interested persons believe
that any new information the agency
places in the docket affects their
comments, they may submit comments
after the closing date concerning how
the agency should consider that
information for the final rule.

If a comment is received too late for
us to consider in developing a final rule
(assuming that one is issued), we will
consider that comment as an informal
suggestion for future rulemaking action.

How can I read the comments submitted
by other people?

You may read the materials placed in
the docket for this document (e.g., the
comments submitted in response to this
document by other interested persons)
at any time by going to http://
www.regulations.gov. Follow the online
instructions for accessing the dockets.
You may also read the materials at the
Docket Management Facility by going to
the street address given above under
ADDRESSES. The Docket Management
Facility is open between 9 a.m. and 5
p-m. Eastern Time, Monday through
Friday, except Federal holidays.

V. Regulatory Notices and Analyses

A. Executive Order 12866, Executive
Order 13563, and DOT Regulatory
Policies and Procedures

NHTSA has considered the impact of
this rulemaking action under Executive
Order 12866, Executive Order 13563,
and the Department of Transportation’s
regulatory policies and procedures. This
rulemaking document was not reviewed
by the Office of Management and
Budget under E.O. 12866, “Regulatory
Planning and Review.” It is not
considered to be significant under E.O.

10 See 49 CFR 512.

12866 or the Department’s regulatory
policies and procedures.

B. Executive Order 13609: Promoting
International Regulatory Cooperation

The policy statement in section 1 of
Executive Order 13609 provides, in part:

The regulatory approaches taken by foreign
governments may differ from those taken by
U.S. regulatory agencies to address similar
issues. In some cases, the differences
between the regulatory approaches of U.S.
agencies and those of their foreign
counterparts might not be necessary and
might impair the ability of American
businesses to export and compete
internationally. In meeting shared challenges
involving health, safety, labor, security,
environmental, and other issues,
international regulatory cooperation can
identify approaches that are at least as
protective as those that are or would be
adopted in the absence of such cooperation.
International regulatory cooperation can also
reduce, eliminate, or prevent unnecessary
differences in regulatory requirements.

NHTSA requests public comment on
whether (a) “regulatory approaches
taken by foreign governments”
concerning the subject matter of this
rulemaking exist and (b) the above
policy statement has any implications
for this rulemaking.

C. National Environmental Policy Act

We have reviewed this proposal for
the purposes of the National
Environmental Policy Act and
determined that it would not have a
significant impact on the quality of the
human environment.

D. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq., as amended by
the Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996), whenever an agency is required
to publish a notice of rulemaking for
any proposed or final rule, it must
prepare and make available for public
comment a regulatory flexibility
analysis that describes the effect of the
rule on small entities (i.e., small
businesses, small organizations, and
small governmental jurisdictions). The
Small Business Administration’s
regulations at 13 CFR part 121 define a
small business, in part, as a business
entity “which operates primarily within
the United States.” 13 CFR 121.105(a).
No regulatory flexibility analysis is
required if the head of an agency
certifies the rule will not have a
significant economic impact on a
substantial number of small entities.

NHTSA has considered the effects of
the proposed rule under the Regulatory
Flexibility Act. I certify that this
proposed rule would not have a
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significant economic impact on a
substantial number of small entities.
This proposal amends the photometry
requirements for side marker lamps on
vehicles less than 30 feet in overall
length that were changed during the
administrative rewrite of the standard.
This proposal would not significantly
affect any entities because it would
restore the requirements for side mark
lamps that are currently contained in
the standard. Accordingly, we do not
anticipate that this proposal would have
a significant economic impact on a
substantial number of small entities.

E. Executive Order 13132 (Federalism)

NHTSA has examined today’s final
rule pursuant to Executive Order 13132
(64 FR 43255, August 10, 1999) and
concluded that no additional
consultation with States, local
governments or their representatives is
mandated beyond the rulemaking
process. The agency has concluded that
the rulemaking would not have
sufficient federalism implications to
warrant consultation with State and
local officials or the preparation of a
federalism summary impact statement.
The final rule would not have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”

NHTSA rules can preempt in two
ways. First, the National Traffic and
Motor Vehicle Safety Act contains an
express preemption provision: When a
motor vehicle safety standard is in effect
under this chapter, a State or a political
subdivision of a State may prescribe or
continue in effect a standard applicable
to the same aspect of performance of a
motor vehicle or motor vehicle
equipment only if the standard is
identical to the standard prescribed
under this chapter. 49 U.S.C.
30103(b)(1). It is this statutory command
by Congress that preempts any non-
identical State legislative and
administrative law addressing the same
aspect of performance.

The express preemption provision
described above is subject to a savings
clause under which “[c]Jompliance with
a motor vehicle safety standard
prescribed under this chapter does not
exempt a person from liability at
common law.” (49 U.S.C. 30103(e)).
Pursuant to this provision, State
common law tort causes of action
against motor vehicle manufacturers
that might otherwise be preempted by
the express preemption provision are
generally preserved. However, the
Supreme Court has recognized the

possibility, in some instances, of
implied preemption of such State
common law tort causes of action by
virtue of NHTSA’s rules, even if not
expressly preempted. This second way
that NHTSA rules can preempt is
dependent upon there being an actual
conflict between an FMVSS and the
higher standard that would effectively
be imposed on motor vehicle
manufacturers if someone obtained a
State common law tort judgment against
the manufacturer, notwithstanding the
manufacturer’s compliance with the
NHTSA standard. Because most NHTSA
standards established by an FMVSS are
minimum standards, a State common
law tort cause of action that seeks to
impose a higher standard on motor
vehicle manufacturers will generally not
be preempted. However, if and when
such a conflict does exist—for example,
when the standard at issue is both a
minimum and a maximum standard—
the State common law tort cause of
action is impliedly preempted. See
Geier v. American Honda Motor Co.,
529 U.S. 861 (2000).

Pursuant to Executive Order 13132
and 12988, NHTSA has considered
whether this proposed rule could or
should preempt State common law
causes of action. The agency’s ability to
announce its conclusion regarding the
preemptive effect of one of its rules
reduces the likelihood that preemption
will be an issue in any subsequent tort
litigation.

To this end, the agency has examined
the nature (e.g., the language and
structure of the regulatory text) and
objectives of today’s proposed rule and
finds that this proposed rule, like many
NHTSA rules, would prescribe only a
minimum safety standard. As such,
NHTSA does not intend that this
proposed rule would preempt state tort
law that would effectively impose a
higher standard on motor vehicle
manufacturers than that established by
today’s proposed rule. Establishment of
a higher standard by means of State tort
law would not conflict with the
minimum standard proposed here.
Without any conflict, there could not be
any implied preemption of a State
common law tort cause of action.

Executive Order 12988 (Civil Justice
Reform)

With respect to the review of the
promulgation of a new regulation,
section 3(b) of Executive Order 12988,
“Civil Justice Reform” (61 FR 4729; Feb.
7, 1996), requires that Executive
agencies make every reasonable effort to
ensure that the regulation: (1) Clearly
specifies the preemptive effect; (2)
clearly specifies the effect on existing

Federal law or regulation; (3) provides
a clear legal standard for affected
conduct, while promoting simplification
and burden reduction; (4) clearly
specifies the retroactive effect, if any; (5)
specifies whether administrative
proceedings are to be required before
parties file suit in court; (6) adequately
defines key terms; and (7) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. This document is consistent
with that requirement.

Pursuant to this Order, NHTSA notes
as follows. The issue of preemption is
discussed above. NHTSA notes further
that there is no requirement that
individuals submit a petition for
reconsideration or pursue other
administrative proceedings before they
may file suit in court.

F. Executive Order 12988 (Civil Justice
Reform)

Pursuant to Executive Order 12988,
“Civil Justice Reform,” 11 NHTSA has
considered whether this rulemaking
would have any retroactive effect. This
proposed rule does not have any
retroactive effect.

G. Unfunded Mandates Reform Act

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
requires Federal agencies to prepare a
written assessment of the costs, benefits,
and other effects of a proposed or final
rule that includes a Federal mandate
likely to result in the expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector, of
more than $100 million in any one year
(adjusted for inflation with base year of
1995).

Before promulgating a rule for which
a written statement is needed, section
205 of the UMRA generally requires
NHTSA to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
most cost-effective, or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows NHTSA to
adopt an alternative other than the least
costly, most cost-effective, or least
burdensome alternative if the agency
publishes with the final rule an
explanation why that alternative was
not adopted.

This proposed rule is not anticipated
to result in the expenditure by state,
local, or tribal governments, in the
aggregate, or by the private sector in

1161 FR 4729, (Feb. 7, 1996).
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excess of $100 million annually. The
cost impact of this proposed rule is
expected to be $0. Therefore, the agency
has not prepared an economic
assessment pursuant to the Unfunded
Mandate Reform Act.

H. Paperwork Reduction Act

Under the procedures established by
the Paperwork Reduction Act of 1995
(PRA), a person is not required to
respond to a collection of information
by a Federal agency unless the
collection displays a valid OMB control
number. This proposed rule does not
contain any collection of information
requirements requiring review under the
PRA.

I. Executive Order 13045

Executive Order 13045 12 applies to
any rule that: (1) Is determined to be
economically significant as defined
under E.O. 12866, and (2) concerns an
environmental, health or safety risk that
NHTSA has reason to believe may have
a disproportionate effect on children. If
the regulatory action meets both criteria,
we must evaluate the environmental
health or safety effects of the proposed
rule on children, and explain why the
proposed regulation is preferable to
other potentially effective and
reasonably feasible alternatives
considered by us. This proposed rule
does not pose such a risk for children.

J. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act (NTTAA) requires NHTSA to
evaluate and use existing voluntary
consensus standards in its regulatory
activities unless doing so would be
inconsistent with applicable law (e.g.,
the statutory provisions regarding
NHTSA’s vehicle safety authority) or
otherwise impractical.

Voluntary consensus standards are
technical standards developed or
adopted by voluntary consensus
standards bodies. Technical standards
are defined by the NTTAA as
“performance-based or design-specific
technical specification and related
management systems practices.” They
pertain to “products and processes,
such as size, strength, or technical
performance of a product, process or
material.”

Examples of organizations generally
regarded as voluntary consensus
standards bodies include the American
Society for Testing and Materials
(ASTM), the Society of Automotive
Engineers (SAE), and the American

1262 FR 19885 (Apr. 23, 1997).

National Standards Institute (ANSI). If
NHTSA does not use available and
potentially applicable voluntary
consensus standards, we are required by
the Act to provide Congress, through
OMB, an explanation of the reasons for
not using such standards.

This proposal would not adopt or
reference any new industry or
consensus standards that were not
already present in FMVSS No. 108.

K. Executive Order 13211

Executive Order 13211 13 applies to
any rule that: (1) Is determined to be
economically significant as defined
under E.O. 12866, and is likely to have
a significant adverse effect on the
supply, distribution, or use of energy; or
(2) that is designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. If the
regulatory action meets either criterion,
we must evaluate the adverse energy
effects of the proposed rule and explain
why the proposed regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by NHTSA.

This proposal amends the photometry
requirements for side marker lamps on
vehicles less than 30 feet in overall
length that were changed during the
administrative rewrite of the standard.
Therefore, this proposed rule will not
have any adverse energy effects.
Accordingly, this proposed rulemaking
action is not designated as a significant
energy action.

L. Regulation Identifier Number (RIN)

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. You may use the RIN contained in
the heading at the beginning of this
document to find this action in the
Unified Agenda.

M. Plain Language

Executive Order 12866 requires each
agency to write all rules in plain
language. Application of the principles
of plain language includes consideration
of the following questions:

¢ Have we organized the material to
suit the public’s needs?

e Are the requirements in the rule
clearly stated?

¢ Does the rule contain technical
language or jargon that isn’t clear?

1366 FR 28355 (May 18, 2001).

e Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rule easier to
understand?

e Would more (but shorter) sections
be better?

¢ Could we improve clarity by adding
tables, lists, or diagrams?

e What else could we do to make the
rule easier to understand?

If you have any responses to these
questions, please include them in your
comments on this proposal.

N. Privacy Act

Anyone is able to search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an organization,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78) or you
may visit http://www.dot.gov/
privacy.html

List of Subjects in 49 CFR Part 571

Motor vehicle safety, Reporting and
recordkeeping requirements.

In consideration of the foregoing,
NHTSA proposes to amend 49 CFR part
571 as set forth below.

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

1. The authority citation for Part 571
is revised to read as follows:
Authority: 49 U.S.C. 322, 30111, 30115,

30117, 30166; delegation of authority at 49
CFR 1.95.

2. Section 571.108 is amended by
revising paragraph S7.4.13.2 to read as
follows:

§571.108 Standard No. 108; Lamps,
reflective devices, and associated
equipment.

* * * * *

S7.4.13.2 Inboard photometry. For
each motor vehicle less than 30 feet in
overall length, the minimum
photometric intensity requirements for a
side marker lamp may be met for all
inboard test points at a distance of 15
feet from the vehicle and on a vertical
plane that is perpendicular to the
longitudinal axis of the vehicle and
located midway between the front and

rear side marker lamps.
* * * * *

Issued on: November 28, 2012.
Christopher J. Bonanti,
Associate Administrator for Rulemaking.
[FR Doc. 2012-29245 Filed 11-29-12; 4:15 pm]
BILLING CODE 4910-59-P


http://www.dot.gov/privacy.html
http://www.dot.gov/privacy.html

Federal Register/Vol. 77, No. 233/Tuesday, December 4, 2012/Proposed Rules

71757

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R2-ES-2012-0073;
4500030113]

Endangered and Threatened Wildlife
and Plants; 90-Day Finding on a
Petition To List Phoenix dactylifera
‘Sphinx’ (Sphinx Date Palm)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of 90-day petition
finding.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce a
90-day finding on a petition to list
Phoenix dactylifera ‘Sphinx’ (sphinx
date palm) as endangered or threatened
under the Endangered Species Act of
1973, as amended (Act). We find that
the petition does not present substantial
scientific or commercial information
indicating that the petitioned action
may be warranted. We find that the
petition does not identify an entity that
is listable under the Act. Therefore, we
are not initiating a status review for the
sphinx date palm in response to this
petition.

DATES: The finding announced in this
document was made on December 4,
2012.

ADDRESSES: This finding is also
available on the Internet at http://
www.regulations.gov at [Docket No.
FWS-R2-ES-2012-0073]. Supporting
documentation we used in preparing
this finding is available for public
inspection, by appointment, during
normal business hours at the Arizona
Ecological Services Office, 2321 West
Royal Palm Road, Suite 103, Phoenix,
Arizona 85021—-4951. Please submit any
new information, materials, comments,
or questions concerning this finding to
the above address.

FOR FURTHER INFORMATION CONTACT:
Steve Spangle, Field Supervisor,
Arizona Ecological Services Office (see
ADDRESSES), by telephone at (602) 242—
0210, or by facsimile to (602) 242—-2513.
If you use a telecommunications device
for the deaf (TDD), please call the
Federal Information Relay Service
(FIRS) at 800—877—-8339.
SUPPLEMENTARY INFORMATION:

Background

Section 4(b)(3)(A) of the Act (16
U.S.C. 1531 et seq.), requires that we
make a finding on whether a petition to
list, delist, or reclassify a species
presents substantial scientific or

commercial information indicating that
the petitioned action may be warranted.
We are to base this finding on
information provided in the petition,
supporting information submitted with
the petition, and information otherwise
available in our files at the time that the
petition was submitted to us. To the
maximum extent practicable, we are to
make this finding within 90 days of our
receipt of the petition, and to publish
our notice of the finding promptly in the
Federal Register.

Our standard for substantial scientific
or commercial information within the
Code of Federal Regulations (CFR) with
regard to a 90-day petition finding is
“that amount of information that would
lead a reasonable person to believe that
the measure proposed in the petition
may be warranted”” (50 CFR 424.14(b)).
If we find that substantial scientific or
commercial information for a listable
entity was presented, we are required to
promptly conduct a species status
review, which we subsequently
summarize in a 12-month finding.

Petition History

On July 11, 2011, we received a
petition dated July 7, 2011, from
Richard C. Malone, on behalf of the
Mountgrove Property Owners
Association (petitioner), requesting that
the single existing grove of Phoenix
dactylifera ‘Sphinx’ (sphinx date palm)
be listed as endangered under the Act.
For the purposes of this document, we
will hereafter refer to Phoenix
dactylifera ‘Sphinx’ as the sphinx date
palm.

The petition discusses the origin and
taxonomy of the sphinx date palm, and
provides details of its life history. The
petitioner mentions threats to the entity,
and provides brief examples of potential
population declines. The petition also
discusses the petitioners’ views on the
advantages of protection for the sphinx
date palm for research, education,
propagation, as well as the economic
advantages of the grove’s production of
high-quality fruit. The petition includes
citations for various references and
resources used to support the statements
in the petition.

The petition clearly identified itself as
such and included the requisite
identification information for the
petitioners, as required by 50 CFR
424.14(a). This finding addresses the
petition. Below, we address the
petitioner’s request to list Phoenix
dactylifera ‘Sphinx’ as endangered.

Species Information

All information in this section is from
the petition. The Service has no
information in its files on the sphinx

date palm beyond that presented in the
petition.

The grove in Phoenix consists of 450
mature trees and is the only known
stand (contiguous area occupied by trees
of similar type) of sphinx date palm.
The grove is located in the Mountgrove
district, south of Lafayette Boulevard,
north of the Arizona canal, bordered by
46th Place on the west and 47th place
on the east in the Arcadia area of central
Phoenix. There are a few additional
individual palms in the Phoenix Metro
and Yuma areas of Arizona, and two
sphinx date palms are reported to exist
in California.

The petitioner does not provide
descriptive information specific to the
sphinx cultivar. They do provide
information for the date palm (Phoenix
dactylifera Linnaeus), the taxon from
which the sphinx date palm was
cultivated. The date palm is an erect
palm with solitary or clustered stems. It
can reach heights of 30 to 35 meters (m)
(100 to 115 feet (ft)) and grow to
diameters of 50 centimeters (cm) (20
inches (in)). The trunk is covered from
the ground up with overlapping
diamond-shaped, woody leaf bases.
Feather-like green-gray pinnae (leaves)
are arranged irregularly on long (3 to 5
m (9 to 16 ft)) petioles (stalk or stem that
connects the pinnae to the plant).
Inflorescences (arrangements or clusters
of multiple flowers on a stem) have
waxy, cream-colored flowers and grow
to 1 m (3.3 ft) on male plants and 2 m
(2.6 ft) on female plants (these palms are
dioecious; that is, individual palms
contain either male reproductive parts
or female reproductive parts).

The sphinx date palm has a lifespan
of 100 to 130 years. Reproduction in the
cultivar is vegetative (asexual; only one
plant is involved and the offspring is
genetically identical to its parent).
Propagation is accomplished by
removing offshoots (lateral shoot from
the main stem of the plant) from mature
palms. These offshoots must contain
their own root ball (main mass of roots
at the base of a plant). Propagation in
this slow-growing cultivar is a long
process, spanning 3 generations of 8
years each. Approximately 25 years
were required to propagate the 450
offshoots needed to plant the grove.
Pollination, and thus fruit production, is
fully dependent on human intervention
as male palms are not sufficiently
numerous or near to date-bearing
(female) palms for pollination to occur
by natural means.

It is believed that Southwest Asia is
the native region of the sphinx date
palm’s parent taxon, the date palm;
however, its origin is not known with
certainty. The sphinx date palm was
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described in the late 1910s or early
1920s from a grove in Phoenix, Arizona,
where it had been propagated from a
seedling around 1917. The sphinx
cultivar is thought to be a chance hybrid
between Hayani (a variety of date palm)
and another heirloom (a plant cultivated
for multiple human generations and
typically particular to a given region).
Currently this entity is known only from
cultivation.

The petition consistently refers to the
sphinx date palm as a cultivar of P.
dactylifera. The International Code of
Nomenclature for Cultivated Plants
defines a cultivar as “‘an assemblage of
plants that (a) has been selected for a
particular character or combination of
characters, (b) is distinct, uniform, and
stable in these characters, and (c) when
propagated by appropriate means,
retains those characters” (Art. 2.3). It
further notes that cultivars vary in
origin and modes of reproduction, and
that plants “which are asexually
propagated from any part of a plant
* * * may form a cultivar.” By this
definition, and as indicated in the
petition, the sphinx date palm is a
cultivar of the date palm (Phoenix
dactylifera Linnaeus).

Previous Federal Actions

There have been no previous Federal
actions for this entity.

Evaluation of Listable Entity

Upon receipt of a petition to list,
delist, or reclassify a species, we are to
consider whether such petition “clearly
indicates the administrative measure
recommended and gives the scientific
and any common name of the species
involved” (50 CFR 424.14(b)(2)(i)).
Under the Act, a species is defined as
including any subspecies of fish or
wildlife or plants, and any distinct
population segment (DPS) of any
species of vertebrate fish or wildlife
which interbreeds when mature (16
U.S.C. 1532).

The sphinx date palm, like many
vascular plants, is of hybrid origin. We
acknowledge that hybridization is an
important mechanism of plant
speciation, as hybrids can display new
phenotypes and promote adaptive
evolution. We also acknowledge that it
is conceivable that over time, the sphinx
date palm could become sufficiently
reproductively isolated to accrue
substantial genetic distinction from its
parent species to become a species
itself. At this time, however, Phoenix’s
grove of sphinx date palms is a
collection of individuals which does not
represent a cohesive population entity
with an evolutionary lineage separate
from its parent species. In modern

taxonomic practice, entities such as the
sphinx date palm hybrid do not
constitute a species.

The sphinx date palm is a cultivar.
Cultivars are not eligible for protection
under the Act. Speaking to this
distinction, there has been much
litigation on the subject of the intent of
the relative ambiguity of the term
“species” in the Act. In Trout Unlimited
v. Lohn (559 F. 3d 946 9th Cir. 2009),
the 9th Circuit Court of Appeals found
that “the [Act’s] primary goal is to
preserve the ability of natural
populations to survive in the wild.” The
Act (16 U.S.C. 1531(b)) states”’[t]he
purposes of this [Act] are to provide a
means whereby the ecosystems upon
which endangered species and
threatened species depend may be
conserved, [and] to provide a program
for the conservation of such endangered
species and threatened species * * *.”
Regarding this provision, the court
found ““[t]hat the purpose of the [Act] is
to promote populations that are self-
sustaining without human interference
can be deduced from the statute’s
emphasis on the protection and
preservation of the habitats of
endangered and threatened species.”
The court also points to the use in the
statute of the term [artificial]
propagation as merely a means ‘‘to bring
any endangered species or threatened
species to the point at which the
measures provided pursuant to this
[Act] are no longer necessary” (16
U.S.C. 1532(3)). Trout Unlimited v.
Lohn, therefore, interprets the Act as a
statutory means to protect animal and
plant resources that are natural and self-
sustaining. The sphinx date palm, as a
cultivar whose propagation depends
fully on human intervention, does not
meet these criteria.

The Act defines a species as including
“any subspecies of fish or wildlife or
plants, and any distinct population
segment of any species of vertebrate fish
or wildlife which interbreeds when
mature” (16 U.S.C. 1532 (16)). The
Service considers plant varieties and
subspecies to be essentially identical
(“Determination that 11 Plant Taxa are
Endangered Species and 2 Plant Taxa
are Threatened Species”, 43 FR 17910).
Cultivar is a taxonomic level below that
of subspecies and variety, and,
therefore, cultivars are not listable
entities as defined in the Act.

We conclude that the sphinx date
palm is not a listable entity as defined
under the Act. Therefore, after a review
of the guiding regulations, we conclude
that the petitioned entity does not
constitute a “listable entity” and cannot
be listed under the Act.

The District Court in the District of
Oregon in their determination for Alsea
Valley Alliance v. Evans (161 F. Supp.
2d 1154 D. Ore.), referenced cases in
which it was found that ““[1]isting
distinctions below that of subspecies or
a DPS of a species are not allowed under
the [Act]” (Southwest Center, 980 F.
Supp at 1085). The court noted that the
“term ‘distinct population segment’ was
amended in the [Act] in 1978 so that it
would ‘exclude taxonomic [biological]
categories below subspecies [smaller
taxa] from the definition” (H.R. CONF.
REP. No. 95-1804, at 17 (1978)
reprinted in 1978 U.S.C.C.A.N. 9485,
14855). Under the definition in the Act,
and as analyzed above, the sphinx date
palm does not meet the criteria for
species or subspecies.

We conclude that the sphinx date
palm is not a valid taxonomic entity and
does not meet the definition of a species
or a subspecies under the Act.
Therefore, after a review of the guiding
regulations and litigated precedents, we
conclude that the petitioned entity does
not constitute a “listable entity’” and
cannot be listed under the Act.

Finding

In summary, the petition does not
present substantial information
indicating that listing the Sphinx date
palm as endangered is warranted,
because the entity as petitioned is not
listable under the Act.

Authors

The primary authors of this notice are
the staff members of the Southwest
Region of the U.S. Fish and Wildlife
Service (see ADDRESSES).

Authority

The authority for this action is the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).

Dated: September 5, 2012.

Rowan W Gould,

Director, U.S. Fish and Wildlife Service.
[FR Doc. 2012-29153 Filed 12-3-12; 8:45 am]
BILLING CODE 4310-55-P
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Endangered and Threatened Wildlife
and Plants; 90-Day Finding on a
Petition To List the Prairie Gray Fox,
the Plains Spotted Skunk, and a
Distinct Population Segment of the
Mearn’s Eastern Cottontail in East-
Central lllinois and Western Indiana as
Endangered or Threatened Species

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of 90-day petition
finding and initiation of status review.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce a
90-day finding on a petition to list the
prairie gray fox (Urocyon
cinereoargenteus ocythous), the plains
spotted skunk (Spilogale putorius
interrupta), and a distinct population
segment (DPS) of the Mearn’s eastern
cottontail (Sylvilagus floridanus
mearnsi) in Illinois and western Indiana
as endangered or threatened species
under the Endangered Species Act of
1973, as amended (Act). Based on our
review, we find that the petition
presents substantial scientific or
commercial information that listing the
prairie gray fox and the plains spotted
skunk may be warranted. Therefore,
with the publication of this notice, we
initiate a review of the status of the
prairie gray fox and the plains spotted
skunk to determine if listing either of
these subspecies is warranted. To
ensure that this status review is
comprehensive, we are requesting
scientific and commercial data and
other information regarding these
subspecies. Based on the status review,
we will issue a 12-month finding on the
petition, which will address whether
the petitioned action is warranted, as

provided in section 4(b)(3)(B) of the Act.

We also evaluated whether the
petition presents substantial
information to indicate whether or not
the Mearn’s eastern cottontail in east-
central Illinois and western Indiana
qualifies as a DPS that may be
warranted for listing. Based on our
review, we conclude that the petition
does not provide substantial
information indicating that population
of Mearn’s eastern cottontail in east-
central Illinois and western Indiana is a
listable entity under the Act. Because
the petition does not present substantial
information indicating that the

population of Mearn’s eastern cottontail
in east-central Illinois and western
Indiana may be a listable entity, we did
not evaluate whether or not the
information contained in the petition
regarding threats to that population was
substantial. We are not initiating a
status review in response to this petition
for Mearn’s eastern cottontail in east-
central Illinois and western Indiana.
However, we ask the public to submit to
us any new information that becomes
available concerning the status of, or
threats to, the Mearn’s eastern cottontail
or its habitat at any time.

DATES: The finding announced in this
document was made on December 4,
2012.

We request that we receive
information on or before February 4,
2013. The deadline for submitting an
electronic comment using the Federal
eRulemaking Portal (see ADDRESSES
section, below) is 11:59 p.m. Eastern
Time on this date. After February 4,
2013, you must submit information
directly to the Division of Policy and
Directives Management (see ADDRESSES
section below). Please note that we
might not be able to address or
incorporate information that we receive
after the above requested date.

ADDRESSES: You may submit
information on the prairie gray fox and
the plains spotted skunk, by one of the
following methods:

(1) Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. Search for Docket
No. FWS-R3-ES-2012-0079, which is
the docket number for this action. Then
click on the Search button. You may
submit a comment by clicking on
“Comment Now!.”

(2) By hard copy: Submit by U.S. mail
or hand-delivery to: Public Comments
Processing, Attn: FWS-R3-ES-2012—-
0079; Division of Policy and Directives
Management; U.S. Fish and Wildlife
Service; 4401 N. Fairfax Drive, MS
2042—-PDM; Arlington, VA 22203.

We will not accept email or faxes. We
will post all information we receive on
http://www.regulations.gov. This
generally means that we will post any
personal information you provide us
(see the Request for Information section
below for more details).

This finding is available on the
Internet at http://www.regulations.gov at
Docket Number FWS-R3-ES-2012-
0079. Supporting documentation we
used in preparing this finding is
available for public inspection, by
appointment, during normal business
hours at the U.S. Fish and Wildlife
Service, Rock Island, Illinois Ecological
Service Field Office, 1511 4th Ave.,

Moline, IL 61265. Please submit any
new information, materials, comments,
or questions concerning the finding on
the prairie gray fox and the plains
spotted skunk to the Rock Island,
Ilinois Ecological Services Field Office
at the above address.

FOR FURTHER INFORMATION CONTACT:

Prairie Gray Fox and Mearn’s Eastern
Cottontail

Richard Nelson, Field Supervisor,
Rock Island, Illinois Ecological Service
Field Office, 1511 4th Ave., Moline, IL
61265; by telephone at 309-757-5800;
or by facsimile at 309-757-5804. If you
use a telecommunications device for the
deaf (TDD), please call the Federal
Information Relay Service (FIRS) at
800-877-8339.

Plains Spotted Skunk

Amy Salveter, Field Supervisor,
Missouri Ecological Services Field
Office, 101 Park DeVille Drive, Suite A,
Columbia, MO 65203; by telephone at
573-234-2132; or by facsimile at 573—
234-2181. If you use a
telecommunications device for the deaf
(TDD), please call the Federal
Information Relay Service (FIRS) at
800—-877-8339.

SUPPLEMENTARY INFORMATION:
Request for Information

When we make a finding that a
petition presents substantial
information indicating that listing a
species may be warranted, we are
required to promptly initiate review of
the status of the species (status review).
For the status review to be complete and
based on the best available scientific
and commercial information, we request
information on the prairie gray fox and
the plains spotted skunk from
governmental agencies, Native
American tribes, the scientific
community, industry, and any other
interested parties. We seek information
on:

(1) The species’ biology, range, and
population trends, including:

(a) Habitat requirements for feeding,
breeding, and sheltering;

(b) Genetics and taxonomy;

(c) Historical and current range,
including distribution patterns;

(d) Historical and current population
levels, and current and projected trends;
and

(e) Past and ongoing conservation
measures for the species, its habitat, or
both.

(2) The factors that are the basis for
making a listing determination for a
species under section 4(a) of the Act (16
U.S.C. 1531 et seq.), which are:
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(a) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(b) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(c) Disease or predation;

(d) The inadequacy of existing
regulatory mechanisms; or

(e) Other natural or manmade factors
affecting its continued existence.

(3) Information regarding overharvest
and disease as potential ongoing threats
to the plains spotted skunk and prairie
gray fox.

(4) Information regarding the impacts
of pesticides on food availability for the
plains spotted skunk.

(5) Information regarding the impacts
of predation by coyotes and bobcats on
the prairie gray fox.

If, after the status review, we
determine that listing the prairie gray
fox or the plains spotted skunk is
warranted, we will propose critical
habitat (see definition in section 3(5)(A)
of the Act) under section 4 of the Act,
to the maximum extent prudent and
determinable at the time we propose to
list the species. Therefore, we also
request data and information on:

(1) What may constitute “physical or
biological features essential to the
conservation of the species,” within the
geographical range currently occupied
by the species;

(2) Where these features are currently
found;

(3) Whether any of these features may
require special management
considerations or protection;

(4) Specific areas outside the
geographical area occupied by the
species that are “essential for the
conservation of the species”; and

(5) What, if any, critical habitat you
think we should propose for designation
if one or both of the species are
proposed for listing, and why such
habitat meets the requirements of
section 4 of the Act.

Please include sufficient information
with your submission (such as scientific
journal articles or other publications) to
allow us to verify any scientific or
commercial information you include.

Submissions merely stating support
for or opposition to the action under
consideration without providing
supporting information, although noted,
will not be considered in making a
determination. Section 4(b)(1)(A) of the
Act directs that determinations as to
whether any species is an endangered or
threatened species must be made
“solely on the basis of the best scientific
and commercial data available.”

You may submit your information
concerning this status review by one of

the methods listed in the ADDRESSES
section. If you submit information via
http://www.regulations.gov, your entire
submission—including any personal
identifying information—will be posted
on the Web site. If your submission is
made via a hardcopy that includes
personal identifying information, you
may request at the top of your document
that we withhold this personal
identifying information from public
review. However, we cannot guarantee
that we will be able to do so. We will
post all hardcopy submissions on
http://www.regulations.gov.

Background

Section 4(b)(3)(A) of the Act requires
that we make a finding on whether a
petition to list, delist, or reclassify a
species presents substantial scientific or
commercial information indicating that
the petitioned action may be warranted.
We are to base this finding on
information provided in the petition,
supporting information submitted with
the petition, and information otherwise
available in our files. To the maximum
extent practicable, we are to make this
finding within 90 days of our receipt of
the petition and publish our notice of
the finding promptly in the Federal
Register.

Our standard for substantial scientific
or commercial information within the
Code of Federal Regulations (CFR) with
regard to a 90-day petition finding is
“that amount of information that would
lead a reasonable person to believe that
the measure proposed in the petition
may be warranted” (50 CFR 424.14(b)).
If we find that substantial scientific or
commercial information was presented,
we are required to promptly initiate a
species status review, which we
subsequently summarize in our 12-
month finding.

Petition History

On July 18, 2011, we received a
petition from Mr. David Wade and Dr.
Thomas Alton, requesting that five or
six entities of grassland thicket species
or subspecies be listed as endangered or
threatened under the Act. The petition
clearly identified itself as such and
included the requisite identification
information for the petitioners, required
at 50 CFR 424.14(a). However, while
reviewing the petition, we determined
that the petition did not clearly state
which species were included in the
petition. Therefore, in a September 2,
2011, letter to the petitioners, we
provided the petitioners with an
opportunity to revise the petition to
clearly identify the petitioned entities,
which the petitioners accepted in a
September 12, 2011, response to our

letter. On January 23, 2012, we received
arevised petition from Mr. David Wade
and Dr. Thomas Alton, requesting that
the prairie gray fox (Urocyon
cinereoargenteus ocythous), the plains
spotted skunk (Spilogale putorius
interrupta), and a DPS of the Mearn’s
eastern cottontail (Sylvilagus floridanus
mearnsi) in Illinois and western Indiana
be listed as endangered or threatened
species under the Act. In a January 30,
2012, letter to the petitioners, we
responded that we reviewed the
information presented in the petition
and determined that issuing an
emergency regulation temporarily
listing the species under section 4(b)(7)
of the Act was not warranted as each of
the three petitioned species has extant
populations in several States and most
of the threats mentioned in the petition
are not immediate in nature. This
finding addresses the petition.

Previous Federal Action(s)

To date, no Federal actions have been
taken with regard to the prairie gray fox,
the plains spotted skunk, or the Mearn’s
eastern cottontail.

Species Information

Plains Spotted Skunk (Spilogale
putorius interrupta)

The plains spotted skunk is one of
three recognized subspecies of the
eastern spotted skunk (Spilogale
putorius); the other two recognized
subspecies are S. p. ambarvalis (no
common name) and S. p. putorius (no
common name) (Kinlaw 1995, p. 1).
Spotted skunks are members of the
Order Carnivora and Family
Mephitidae. Eastern spotted skunks are
distinct from western spotted skunks (S.
gracilis) based on reproductive and
geographic isolation (Kinlaw 1995, p. 1).
Little variation in skull or body
measurements exists among the plains
spotted skunk subspecies (Van Gelder
1959, p. 270). The plains spotted skunk
can be distinguished from other
subspecies by the reduced amount of
white on its body, particularly the
entirely black tail (Van Gelder 1959, pp.
269-270). We accept the
characterization of the plains spotted
skunk as a subspecies because of
morphological distinction of its color
pattern from other subspecies of eastern
spotted skunk (Van Gelder 1959, pp.
269-270). We consider information that
refers to the eastern spotted skunk
where it occurs in the delineated range
of the plains spotted skunk to represent
the plains spotted skunk.

Both the plains spotted skunk and
striped skunk (Mephitis mephitis) have
contrasting black and white markings;
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however, they are easily distinguished
by size (spotted skunks are substantially
smaller) and color pattern. The plains
spotted skunk is a small, slender
mammal with short legs and a tail with
prominent, long hairs. Body weight
ranges from 300 to 1,300 grams (g) (0.75
to 2.75 pounds (1b)), and total length
ranges from 36 to 61 centimeters (cm)
(14 to 23.75 inches (in)) (Hazard 1982,
p. 143; Schwartz and Schwartz 2001, p.
325). In contrast, the striped skunk’s
average weight is 6,300 g (14 1b), and its
length is 80 cm (31.5 in). The plains
spotted skunk is black overall with
narrow, white stripes and spots. Four
stripes on the neck, back, and sides run
longitudinally from the head to the
middle of the body. The four white
stripes break into patches or spots on
the hindquarters. There is a white spot
on the forehead and in front of each ear
(Hazard 1982, p. 143; Schwartz and
Schwartz 2001, p. 325).

Habitat associations of this subspecies
are likely influenced by whether it is
using a natural or human-dominated
landscape. The subspecies lives in a
wide range of habitats including forests,
prairies, brushy areas, farmyards, and
cultivated land (Crabb 1948, pp. 212—
215; Edmonds 1974, p. 12; Kinlaw 1995,
p. 4; Schwartz and Schwartz 2001, p.
327). Regardless of habitat type used,
the plains spotted skunk requires
extensive vegetative cover. Brushy
borders along fields, fence rows, farm
buildings, wood piles, heavily vegetated
gullies, leaf litter, or downed logs may
provide the required extensive cover,
which primarily provides protection
from predators (Kinlaw 1995, p. 4;
Schwartz and Schwartz 2001, p. 327;
Lesmeister 2008, pp. 1517—-1518).
Nowak (1999, p. 734) notes that spotted
skunks avoid dense forests; however,
plains spotted skunks are more likely to
occur where the landscape is composed
of a high proportion of forest cover
(Hackett 2008, pp. 52—-54), and they use
oak-hickory forests more than old fields
or glades (McCullough 1983, pp. 40—43).
Within forest habitats studied by
McCullough (1983, p. 41) and
Lesmeister (2007, p. 21), skunks used
young, dense forest stands or stands
with downed logs and slash more often
than mature stands with open
understories and clean forest floors.
Spotted skunks also require an early
successional (process by which
ecological communities undergo
changes following disturbance)
component to their habitat to provide
cover and denning areas (Lesmeister
2007, p. 56; Lesmeister ef al. 2009, pp.
23-24).

Dens can be located above ground or
below ground. In natural landscapes,

plains spotted skunks den in grassy
banks and crevices or cavities under
rock piles, hollow logs, and stumps
(Kinlaw 1995, p. 4; Schwartz and
Schwartz 2001, p. 327). In landscapes
dominated by humans, they den in
shelterbelts (row of trees planted to
provide shelter from wind), fencerows,
farm buildings, haystacks, woodpiles, or
corn cribs (Crabb 1948, pp. 214-215;
Hazard 1982, p. 144; Jones et al. 1983,
p- 302; Kinlaw 1995, p. 4; Schwartz and
Schwartz 2001, p. 327). Plains spotted
skunks might dig their own dens, but
they often use burrows excavated by
other animals, such as Franklin’s
ground squirrel (Spermophilus
franklinii), thirteen-lined ground
squirrel (S. tridecemlineatus),
woodchuck (Marmota monax), long-
tailed weasel (Mustela frenata), striped
skunk, and woodrats (Neotoma spp.)
(Crabb 1948, p. 212; Kinlaw, 1995, p. 4;
Schwartz and Schwartz 2001, p. 327).
Crabb (1948, p. 212) noted that skunks
required dens that excluded light and
afforded protection from inclement
weather and predators. Dens are used by
one or more members of the local
population of plains spotted skunks,
and individuals might den together
during cold winter months (Schwartz
and Schwartz 2001, p. 327).

During most of the year, individual
plains spotted skunks remain in an area
of approximately 40 hectares (ha) (98.8
acres (ac)), but the home range can vary
based on habitat quality and food
availability (Schwartz and Schwartz
2001, p. 327). The home range can vary
seasonally as well; in spring, the range
of males can expand to as much as 1,040
ha (2,569.9 ac) (Schwartz and Schwartz
2001, p. 327). In Missouri, home ranges
varied from 55 to 4,359 ha (135.9 to
10,771.3 ac) (McCullough 1983, p. 34).
Lesmeister et al. (2008, p. 21) reported
that home ranges in the Ouachita
Mountains of Arkansas varied by gender
and season. The home ranges of males
(222 to 1,824 ha (548.6 to 4,507.2 ac))
in the spring were 6.4 times larger than
those of females (31 to 192 ha (76.6 to
474.4 ac)). Likewise, male home ranges
were at least 2.5 times larger than
females’ ranges in the winter and
summer, but not autumn. Overall, home
range size varied from 19 to 1,824 ha
(47.0 to 4,507.2 ac) for males and 21 to
192 ha (51.9 to 474.4 ac) for females
(McCullough 1983, p. 34; Lesmeister et
al. 2008, p. 21). Crabb (1948, p. 218)
found that spotted skunks on an
agricultural landscape in Iowa occurred
at a density of approximately 5 skunks
per square kilometer (km2) (13 skunks
per square mile (mi2)).

The plains spotted skunk is
omnivorous, but is primarily an

insectivore and feeds on insects during
all seasons of the year (Kinlaw 1995, p.
4). The proportion of different types of
food items varies seasonally.
Arthropods are the major dietary
component during summer and autumn,
with grasshoppers, crickets, ground
beetles, and scarab beetles being the
preferred food (Schwartz and Schwartz
2001, p. 328). In the winter, small
mammals, including eastern cottontail
(Sylvilagus floridanus), voles (Microtus
pennsylvanicus and M. ochrogaster),
and rats (Rattus norvegicus), are the
dominant food source (Chapman and
Feldhamer 1982, p. 668; Kinlaw 1995, p.
4). Other foods include birds, eggs, wild
ducks that are injured or killed by
hunters, fruit, corn, lizards, snakes,
crayfish, salamanders, and mushrooms
(Schwartz and Schwartz 2001, p. 328).

The plains spotted skunk currently
(and historically) occurs between the
Mississippi River and the Continental
Divide from Minnesota to the Gulf of
Mexico (Kinlaw 1995, p. 3). Historical
records indicate that the plains spotted
skunk was broadly distributed across its
range through the early to mid-1900s
and was one of the most common
mesocarnivores (a carnivore whose diet
consists of 50 to 70 percent meat) where
suitable habitat occurred (Crabb 1948, p.
203; Choate et al. 1973, p. 226; Tyler
and Lodes 1980, p. 102; McCullough
1983, p. 19; Wires and Baker 1994, p. 1;
Schwartz and Schwartz 2001, p. 327).
Likewise, harvest records in the
Midwest indicate that population levels
in most States were at their highest
through the mid-1900s, during which
harvest in most years exceeded 100,000
plains spotted skunks (Novak et al.
1987, pp. 223—226).

More contemporary records
consistently show that the plains
spotted skunk underwent declines in
the mid- to late 1900s (Choate et al.
1973, pp. 227-230; McCullough 1983,
pp- 19-25; Gompper and Hackett 2005,
p- 196; Nilz and Finck 2008, pp. 5-14).
Declines occurred first in Missouri and
Oklahoma in the late 1930s and early
1940s, followed by Nebraska in the mid-
1940s, and Kansas, Iowa, and Minnesota
in the mid- to late 1940s (Wires and
Baker 1994, p. 1; Gompper and Hackett
2005, p. 199). Harvest numbers for the
plains spotted skunk from 1934-1935
were 248,062 (Service calculated from
Novak et al. 1987, pp. 223-226, for
States in the range of the subspecies).
More recent harvest information for
1975-1976 showed that only 1,476
plains spotted skunks were harvested
(Service calculated from Novak et al.
1987, pp. 223-226, for States in the
range of the subspecies), which is less
than 1 percent of the 1934-1935 harvest.
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Gompper and Hackett (2005, p. 199)
demonstrated rangewide declines in the
plains spotted skunk based on harvest
records and found that the decline was
not an artifact of reduced trapper effort
or demand for spotted skunk pelts.

The subspecies likely still occupies
the same habitat types and occurs in all
the States within its historical range
(Arkansas, Colorado, Minnesota,
Missouri, Nebraska, Oklahoma, South
Dakota, Texas, and Wyoming), but in
lower abundance (Choate et al. 1973, p.
231). Range fragmentation and reduced
abundance of the subspecies is recorded
through trapper records, fur buyer
surveys, public surveys, and focused
field surveys (Hammond and Busby
1994, pp. 1-4; Wires and Baker 1994,
pp- 3-7); these records also document
locations where viable populations
likely occur (e.g., Ozark Plateau
(McCullough 1983, p. 52; Hackett 2005,
pp- 51-52) and Ouachita Mountains
(Lesmeister et al. 2010, pp. 54-58)).

Prairie Gray Fox (Urocyon
cinereoargenteus ocythous)

Gray fox (Urocyon cinereoargenteus)
are mammals of the Order Carnivora
and Family Canidae. U. c. ocythous is a
recognized subspecies of the gray fox. In
this finding, we refer to the subspecies
U. c. ocythous as the prairie gray fox, as
this is the common name the petition
uses, although there is no recognized
common name for this subspecies. The
prairie gray fox was first described by
Bangs in 1899 (Fritzell and Haroldson
1982, p. 1; Hall 1981, p. 943). We accept
the characterization of the prairie gray
fox as a subspecies of the gray fox as
noted in Chapman and Feldhammer
(1982, p. 475), Fritzell and Haroldson
(1982, p. 1), and Hall (1981, p. 943).
Few references refer specifically, by
name, to U. c. ocythous; therefore, we
consider information available for the
gray fox within the delineated prairie
gray fox range to represent the
petitioned subspecies.

The following characteristics describe
the gray fox species in general, as they
are similar to the characteristics of the
prairie gray fox subspecies. The gray fox
has a distinguishable appearance with
gray fur on its upper body; reddish fur
on its neck, the sides of the belly, and
inner legs; and white on the rest of its
underbody. The guard hairs (long,
course hairs that protect soft underfur)
are banded with white, gray, and black,
which gives the fox’s fur a grizzled
appearance. It has a black tipped tail
and a coarse dorsal mane of black-
tipped hairs at the base of its tail
(Chapman and Feldhammer 1982, p.
476; Fritzell and Haroldson 1982, p. 1;
Hall 1981, p. 942; Hamilton and

Whitaker 1979, p. 270). Gray fox are also
distinguished from other canids by their
widely separated temporal ridges that
come together posteriorly in a U-shaped
form (Chapman and Feldhammer 1982,
p. 476; Fritzell and Haroldson 1982, p.
1; Hall 1981, p. 942; Hamilton and
Whitaker 1979, p. 270). Gray fox are
smaller than the red fox (Vulpes vulpes),
with a total length of 80 to 112.5
centimeters (cm) (31.5 to 44. 3 inches
(in)), weight of 3 to 7 kilograms (6.6 to
15.4 1b), and males are slightly larger
than females (Fritzell and Haroldson
1982, p. 1). The size of gray fox varies
with geographic location, with
individuals in the northern part of the
range larger than those in the south
(Hamilton and Whitaker 1979, p. 270).

Gray fox are generally associated with
wooded habitats (Haroldson and Fritzell
1984, p. 226; Fritzell and Haroldson
1982, p. 3; Hamilton and Whitaker 1979,
p- 270). Gray fox use oak-hickory forests
almost exclusively in southern
Missouri, and are frequently found in
dense stands of young trees during the
day (Haroldson and Fritzell 1984, pp.
226-227). This study noted, however,
that forest habitat was the most
abundant habitat type in their study
area and the importance of wooded
habitat is dependent on its availability,
and will be used disproportionately to
its abundance when wooded habitat is
scarce (Haroldson and Fritzell 1984, p.
226). Gray fox use woody cover in
deciduous or pine forest, but they also
use edge habitat and early old-fields
(open habitats that are transitioning
from field to forest and are dominated
by forbs, grass, and shrubs and small
trees) (Fritzell and Haroldson 1982, p.
3). The gray fox tends to select against
agricultural areas (Fritzell and
Haroldson 1982, p. 3). Cooper (2008, p.
24) found a greater relative abundance
of gray fox in Illinois, where there was
a greater dispersion of grassland patches
into forested areas, and lower densities
in areas with larger patches of
agricultural fields. A notable
characteristic of the gray fox is their
ability to climb trees; gray fox are
capable of climbing a tree trunk using
their claws to grasp and pull themselves
up or bounding from branch to branch
(Fritzell and Haroldson 1982, p. 5;
Hamilton and Whitaker 1979, p. 270).
This behavior is used during foraging,
predator avoidance, or resting (Fritzell
and Haroldson 1982, p. 5).

Gray fox dens are usually located in
wooded areas and include underground
burrows, cavities in trees or logs, wood-
piles, and rock outcrops or cavities
under rocks (Jones et al. 1985, p. 264;
Fritzell and Haroldson 1982, p. 189).
Gray fox will use dens year-round, but

predominantly when young are born.
Gray fox mate at different times of the
year, depending on their geographic
location (Chapman and Feldhammer
1982, p. 476). For example, for the
prairie gray fox, breeding lasts from late
January through February in southern
Illinois and from late January through
March in Wisconsin (Fritzell and
Haroldson 1982, pp. 3—4). The average
litter size for the gray fox is 3.8 pups per
female, with litters ranging from 1 to 7
pups (Fritzell and Haroldson 1982, p. 4).

The home range of the gray fox varies
depending on the season and geographic
location (Fritzell and Haroldson 1982, p.
4). Males in southern Illinois were
found to have a home range of 136 ha
(336.1 ac), and females a home range of
107 ha (264.4 ac) (Fritzell and
Haroldson 1982, p. 4). A study by
Haroldson and Fritzel (1984, p. 225)
conducted in a Missouri oak-hickory
forest indicated that nightly range use
by gray fox was a fraction of the total
monthly range. They also found
composite (multiple month) home
ranges (average 676 (+/—) 357 ha (1,670
(+/—) 882 ac)) are much larger than the
individual month home ranges (average
299 (+) 155 ha (738 (+) 383 ac))
(Haroldson and Fritzel 1984, p. 223).
Haroldson and Fritzel (1984, p. 226)
also indicated that gray fox home ranges
vary among populations. Gray fox are
more active at night, with activity at
sunrise sharply decreasing and
increasing again at sunset (Haroldson
and Fritzell 1984, p. 224).

The gray fox is primarily an
opportunistic carnivore, with mammals
composing most of its diet in the
Midwest (Fritzell and Haroldson 1982,
p. 4). According to Chapman and
Feldhammer (1982, p. 480), the gray
fox’s diet depends highly on what is
available. Although rabbits have been
found to be one of their primary food
sources, they routinely feed on small
rodents and other mammals, birds, and
reptiles (Jones et al. 1985, p. 264;
Fritzell and Haroldson 1982, p. 4). In
the summer, invertebrates have been
found to be more important food items,
while in the fall, the gray fox consumes
more fruit and sometimes corn
(Chapman and Feldhammer 1982, p.
476; Fritzell and Haroldson 1982, p. 4;
Hamilton and Whitaker 1979, p. 272).

The plains gray fox ranges primarily
west of the Mississippi and Illinois
Rivers through portions of the central
plain States. The historical range for this
subspecies included western Wisconsin,
Minnesota, Iowa, Missouri, Arkansas,
and the eastern sections of North and
South Dakota, Nebraska, Kansas, and
Oklahoma in the United States, and the
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southernmost sections of Ontario and
Manitoba, Canada (Hall 1981, p. 944).

The petition asserts that prairie gray
fox numbers have declined in many of
the States within its range (Petition,
unpaginated). The petition mentions
that the Department of the Interior used
scent stations to track the relative
abundance of several predators,
including the gray fox, in many western
States. The average Statewide indices
between the 1980 and 1981 surveys
showed a decline in Minnesota from 2.4
to 1.9, and in Oklahoma from 2.0 to 1.0
(U.S. Department of the Interior 1981,
pPp- 42, 70; U.S. Department of the
Interior 1980, pp. 44, 72). The Statewide
indices for Kansas, Nebraska, North
Dakota, South Dakota, and Wisconsin
were zero in both 1980 and 1981 (U.S.
Department of the Interior 1981, pp. 38,
52, 66, 78, 98; U.S. Department of the
Interior 1980, pp. 40, 54, 68, 80, 100).
There was an increase in the numbers
of gray fox between 1980 and 1981 in
Mlinois; however, all of the scent
stations recorded were outside the range
of the prairie gray fox subspecies, so
they were likely a different subspecies
(U.S. Department of the Interior 1981, p.
36; U.S. Department of the Interior 1980,
p. 36). The petitioners cite these
numbers when asserting that the prairie
gray fox was rare to absent in the plains
States by 1980 (Petition, unpaginated).
The petitioners cite the Minnesota
Department of Natural Resources’
annual carnivore scent station survey as
including gray fox in their “fox”
numbers (Petition unpaginated);
however we can find no indication in
this reference that gray fox were
counted during those surveys (Erb 2010,
p. 43-57).

The Missouri Department of
Conservation’s annual Archer’s Index to
Furbearer Populations shows a 75
percent decline in gray fox numbers
since 1983 (petition unpaginated; Blair
2011, p. 31). The petitioners state that
the number of gray fox in Wisconsin, as
observed by the Wisconsin Department
of Natural Resources during routine
field work, was comparable to the
badger, which is listed by the State as
endangered (Petition, unpaginated). The
report does indicate that the number of
gray fox observed in 2010 was 0.78
observations per respondent, which is

higher than the long-term average
(during the 23 years of the study) of 0.42
observations per respondent (Kitchell
2010, unpaginated). The number of gray
fox counted during the annual
Bowhunter Observation Survey in
Arkansas have been low but stable from
2005-2010 (Petition, unpaginated; Sasse
2011, unpaginated). The numbers of
gray fox counted during the Iowa 2010
Bowhunter Observation Survey were
fewer than the margin of error for some
of the regions and showed an overall
decline in the State (Petition,
unpaginated; Roberts and Clark 2011,
unpaginated). The petitioners attribute
this decline to the loss of preferred
habitat and the increase in agricultural
habitat, which gray fox avoid (Petition,
unpaginated; Cooper 2008, p. 24;
Fritzell and Haroldson 1982, p. 189).
Although the evidence included in the
petition and within our files shows a
decline in the population of the prairie
gray fox for several States, there are no
studies included that specifically
indicate what the population of the
prairie gray fox was prior to human
settlement or how much the population
has declined rangewide.

Mearn’s Eastern Cottontail (Sylvilagus
floridanus mearnsi)

Eastern cottontail (Sylvilagus
floridanus) are members of Order
Lagomorpha and Family Leporidae. The
Mearn’s eastern cottontail (Sylvilagus
floridanus mearnsi) is a recognized
subspecies of the eastern cottontail, as
first described in 1894 by J.A. Allen
(Hall and Kelson 1981, p. 304; Chapman
et al. 1980, p. 1). We accept the
characterization of the Mearn’s eastern
cottontail (S. f. mearnsi) as a subspecies
of the eastern cottontail rabbit as
described in Chapman et al. (1980, p. 1),
and Hall and Kelson (1959, p. 262). Few
references relate specifically to the
Mearn’s eastern cottontail; therefore, we
consider information available for the
eastern cottontail to represent the
petitioned subspecies.

The eastern cottontail is described as
having a total length of 395 to 456 mm
(15.6 to 18.0 in) and weighing 801 to
1,411 g (28.3 to 49.8 ounces (0z)) for
males, and 400 to 477 mm (15.7 to 18.8
in) and weighing 842 to 1,533 g (29.7 to
54.1 oz) for females (Chapman et al.

1981, p. 136). They have dense fur,
ranging from brownish to greyish in
color, with white fur on the underside
of the body and tail. The average home
range for the eastern cottontail varies
from approximately 1 to 2 acres (0.4 to
1 ha) in Wisconsin (Trent and Rungstad
1974) to around 4 acres (2 ha) in
Pennsylvania, with male home ranges
increasing to an average of 17 to 19
acres (7 to 8 ha) in spring and summer
(Althoff and Storm 1989). The eastern
cottontail is the most widely distributed
cottontail species in North America
(Scharine et al. 2011, p. 885; Hall and
Kelson 1981, p. 300; Chapman et al.
1980, p. 2) and occurs sympatrically
with six species of the genus Sylvilagus
and six species of the genus Lepus
(Chapman et al. 1980, p. 136).

In describing eastern cottontail
habitat, Chapman et al. (1980, p. 2)
stated, “This cottontail is generally
thought of as a mammal of farmlands,
fields, and hedge rows; however,
historically it occurred in natural glades
and woodlands, deserts, swamps,
prairies, hardwood forests, rain forests,
and boreal forests.” When comparing
the eastern cottontail to the swamp
rabbit (S. aquaticus), Scharine et al.
(2011, p. 881) stated that the dense
understory vegetation provided by early
successional cover types are important
habitat for both species; however, the
eastern cottontail is a habitat generalist
and occupies a larger distribution.
Mankin and Warner (1999b, p. 960)
identified eastern cottontails in old
fields, grasslands, hedgerows, cropland,
and urban areas, but found that the
species preferred open shrub land.

The Mearn’s eastern cottontail occurs
across a large portion of the eastern
cottontail’s range, including the entire
States of Iowa, Wisconsin, Michigan,
Indiana, and Ohio; most of Minnesota,
Ilinois, and Kentucky; southwestern
New York; northern Pennsylvania;
western West Virginia; northern
Missouri; northeastern Kansas; eastern
Nebraska; a small portion of the
southeastern corner of South Dakota;
and the small portion of the western
edge of Virginia (Figure 1) (Hall and
Kelson 1981, p. 261; Chapman et al.
1980, p. 3).
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Figure 1. Mearn's eastern cottontail range within the United States adapted from Hall and Kelson
(1981, p. 303) and the hand-drawn map provided in the petition, georeferenced using ArcMap 10.
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Distinct Population Segment Evaluation

Under the Service’s Policy Regarding
the Recognition of Distinct Vertebrate
Population Segments Under the
Endangered Species Act (61 FR 4722,
February 7, 1996), three elements are
considered in the decision concerning
the establishment and classification of a
possible DPS. These are applied
similarly for additions to or removal
from the Federal List of Endangered and
Threatened Wildlife. These elements
include:

(1) The discreteness of a population in
relation to the remainder of the taxon to
which it belongs;

(2) The significance of the population
segment to the taxon to which it
belongs; and

(3) The population segment’s
conservation status in relation to the
Act’s standards for listing, delisting
(removal from the list), or
reclassification (i.e., is the population
segment endangered or threatened).

Our understanding of the petitioners’
requested action is that the population
of Mearn’s cottontail in east-central
Illinois and western Indiana (Figure 1)
be considered a DPS and listed as
endangered or threatened under the Act.
Therefore, in this analysis, we evaluate
whether the petition provides
substantial information that the Mearn’s
eastern cottontail in east-central Illinois
and western Indiana may constitute a
DPS.

520
Miles

Discreteness

Under our DPS Policy, a population
segment of a vertebrate species may be
considered discrete if it satisfies either
one of the following conditions:

(1) It is markedly separated from other
populations of the same taxon as a
consequence of physical, physiological,
ecological, or behavioral factors.
Quantitative measures of genetic or
morphological discontinuity may
provide evidence of this separation.

(2) It is delimited by international
governmental boundaries within which
significant differences in control of
exploitation, management of habitat,
conservation status, or regulatory
mechanisms exist that are significant in
light of section 4(a)(1)(D) of the Act.

The petitioners describe the area of
the petitioned DPS in the revised
petition submission (dated January 23,
2012) as follows: “this region covers the
former Grand Prairie region of Illinois
and western Indiana.” However, the
submitted description does not provide
exact boundaries or reference maps for
the petitioned DPS. Therefore, the DPS
we consider in our evaluation is based
on a hand-drawn map submitted by the
petitioners in the original petition
submission (dated July 18, 2011) (not
paginated). For our DPS evaluation, we
considered references provided with the
original July 18, 2011, petition
submission, references provided with
the revised January 23, 2012, petition

submission, and other information
readily available in our files.

The petition cites one study (Mankin
and Warner 1999a) as the supporting
evidence that the population of Mearn’s
eastern cottontail in east-central Illinois
and western Indiana is: (1) Physically
discrete from the rest of the subspecies;
(2) ecologically distinct due to intensive
agriculture leaving only artificial
remnants of its original habitat; and (3)
behaviorally distinct because
individuals require home ranges
averaging 7 times larger than other
members of the eastern cottontail
species.

The petitioners assert that the
petitioned DPS occupies an ecologically
distinct area where intensive agriculture
has left only artificial remnants of its
original habitat. Mankin and Warner
(1999a, p. 940) state that east-central
Illinois is one of the most intensively
farmed regions in North America. This
is supported by the findings of Ribic et
al. (1998), which suggest a decrease in
the quantity of upland wildlife habitat
in Illinois from 1920 to 1987, and an
increase in farming disturbance,
indicating an intensification of
agricultural practices for the State
during that time period. They found that
the western and southern portions of the
State had higher wildlife habitat values
than the rest of the State and that
harvest of eastern cottontails was higher
in counties with the most upland
habitat and the lowest amount of
farming disturbance (Ribic et al. 1998,
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pp. 307, 311). This differentiation is also
supported by Mankin and Warner
(1999b, p. 962), who showed that
counties in east-central Illinois had the
greatest decline in cottontail abundance
and the highest increase in intense row-
cropping.

The petitioners also cite Mankin and
Warner (1999a) in stating that the DPS
represents a population of Mearn’s
cottontail that is broken into small
populations and is behaviorally distinct
from other Mearn’s cottontails. Mankin
and Warner (1999a) studied the
responses of Mearn’s eastern cottontails
to intensive row-crop agriculture in
Ford County, Illinois, which is in the
center of the proposed DPS. They found
that the Mearn’s eastern cottontail had
a home range 2.3 times larger during the
growing season for the crops than
during the non-growing season (Mankin
and Warner 1999a, p. 943). The
cottontails in the study also had an
overall home range that was 7 to 8 times
larger than those found by previous
research (Mankin and Warner 1999a, p.
945). Mankin and Warner (1999a, p.
945) specifically compared their
findings to home ranges of Mearn’s
eastern cottontail in Wisconsin by Trent
and Rongstad (1974), and indicated they
were 8 times larger than Wisconsin
males’ home ranges and 7 times larger
than females’. Chapman et al. (1980, p.
136) indicate that there have been many
studies of home ranges of the eastern
cottontail, with a mean for males of 0.95
ha (2.34 acres) to 2.8 ha (6.9 acres) and
for females of 0.95 ha (2.34 acres) to 1.2
ha (2.96 acres). Mankin and Warner
(1999a, pp. 944-945) found the
population of cottontails in the Ford
County, Illinois study area to be sparse
yet stable. Although the cottontails used
the crop ground extensively and 23
percent of the home ranges occurred on
farmsteads, farmsteads made up less
than 2 percent of the available habitat.

Based on the information submitted
with the petition and information in our
files, we find that the petition presents
substantial information to suggest there
may be a markedly separate population
of Mearn’s eastern cottontail in east-
central Illinois and western Indiana due
to behavioral differences when
compared to the subspecies located
elsewhere. The population of Mearn’s
eastern cottontail in east-central Illinois
and western Indiana may be discrete
from the rest of the Mearn’s population
because they occupy an area of
intensive agriculture that leads to the
behavior of maintaining different home-
range sizes than the subspecies in the
rest of the range. Therefore, this
population of Mearn’s cottontail may
meet the discreteness criterion that it is

markedly separated from other
populations of the same taxon based on
behavioral reasons.

There are no international
governmental boundaries associated
with this subspecies that are significant.
The population of Mearn’s eastern
cottontail in east-central Illinois and
western Indiana lies wholly within the
United States. Because this element is
not relevant in this case for a finding of
discreteness, it was not considered in
reaching this determination.

Significance

If a population segment is considered
discrete under one or more of the
conditions described in our DPS policy,
its biological and ecological significance
will be considered in light of
Congressional guidance that the
authority to list DPSes be used
“sparingly” while encouraging the
conservation of genetic diversity. In
making this determination, we consider
available scientific evidence of the
discrete population segment’s
importance to the taxon to which it
belongs. As precise circumstances are
likely to vary considerably from case to
case, the DPS policy does not describe
all the classes of information that might
be used in determining the biological
and ecological importance of a discrete
population. However, the DPS policy
does provide four possible reasons why
a discrete population may be significant.
As specified in the DPS policy (61 FR
4722), this consideration of the
population segment’s significance may
include, but is not limited to, the
following:

(1) Persistence of the discrete
population segment in an ecological
setting unusual or unique to the taxon;

(2) Evidence that loss of the discrete
population segment would result in a
significant gap in the range of a taxon;

(3) Evidence that the discrete
population segment represents the only
surviving natural occurrence of a taxon
that may be more abundant elsewhere as
an introduced population outside its
historical range; or

(4) Evidence that the discrete
population segment differs markedly
from other populations of the species in
its genetic characteristics.

A population segment needs to satisfy
only one of these criteria to be
considered significant. Furthermore, the
list of criteria is not exhaustive; other
criteria may be used as appropriate.

The petitioners assert that the
population of Mearn’s eastern cottontail
in east-central Illinois and western
Indiana is significant because it
represents approximately 20 percent of
the range of the subspecies that was not

hybridized by the introductions of other
species, and thus its loss would result
in a significant gap in the range of the
subspecies. The petition cites one
reference, Chapman and Morgan 1973,
to support their assertion. Chapman and
Morgan (1973, p. 6) discuss the
introduction of many species and
subspecies of rabbits into the eastern
United States from 1920 to 1950, and
the impacts on the native rabbit species
in western Maryland and the nearby
portions of West Virginia. They found
evidence of hybridization between
native eastern cottontails and other
rabbit species and subspecies from other
parts of the country and the
hybridization of the subspecies S. f.
mallurus with other subspecies. The
intergrade (hybridization) zone of
eastern cottontail in the East has
expanded, and it now out-competes the
New England cottontail (S.
transitionalis) in its traditional habitat
(Chapman and Morgan 1973, p. 51).
Although the study suggests that the
eastern cottontail subspecies interbreed
where they overlap, it does not
specifically discuss how much habitat
may be lost by each subspecies to
hybridization. Therefore, when
determining how much of the Mearn’s
eastern cottontail range is included in
the petitioned DPS, we used the range
from Hall and Kelson (1981, p. 303) as
cited in the petition and the hand-
drawn map from the original petition to
generate the map in Figure 1. Using
ArcGIS, we calculated that the area
petitioned as a DPS makes up 3.6
percent of the Mearn’s cottontail range
and not the approximate 20 percent
asserted by the petitioners. To calculate
the size of the proposed DPS, we
scanned the hand-drawn map included
in the petition, georeferenced it to a map
of the United States, and digitized the
DPS boundary from the georeferenced
scanned map. We used the same
procedures to georeference the range of
the Mearn’s eastern cottontail from
Hall’s map (Hall 1980, p. 303). We were
able to calculate the total acres of both
the DPS and the Mearn’s eastern
cottontail range with the new digitized
georeferenced maps. We then clipped
the DPS from the full range to calculate
the difference in acres and the
percentage of the Mearn’s eastern
cottontail range that the DPS includes.
Although the population of Mearn’s
eastern cottontail in east-central Illinois
and western Indiana is located in the
center of the subspecies’ range, the
petition does not provide substantial
information, nor is there information
available in our files, to suggest that loss
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of this population would result in a
significant gap in the range of a taxon.
The petition does not present
information to suggest the population of
Mearn’s eastern cottontail in east-central
Illinois and western Indiana may persist
in an ecological setting unusual or
unique to the taxon, evidence that the
population represents the only
surviving natural occurrence of a taxon
that may be more abundant elsewhere as
an introduced population outside its
historical range, or evidence that the
population differs markedly from other
populations of the species in its genetic
characteristics. Additionally, we do not
have information in our files to indicate
that these characteristics are met.
Substantial information is not
presented in the petition, nor is it
available in our files, to suggest that the
population of Mearn’s eastern cottontail
in east-central Illinois and western
Indiana is biologically or ecologically
significant to the remainder of the
taxon. Therefore, we determine, based
on the information provided in the
petition and in our files that the
population of Mearn’s eastern cottontail
in east-central Illinois and western
Indiana does not meet the significance
criterion of the 1996 DPS policy.

Finding for Mearn’s Eastern Cottontail

We reviewed the information
presented in the petition and evaluated
that information in relation to
information readily available in our
files. On the basis of this review, we
find that neither the petition, nor
information readily available in our
files, suggests that the Mearn’s eastern
cottontail population in east-central
Illinois and western Indiana meets the
criteria for being significant under our
DPS policy. Although the population
may meet the criteria for being discrete
under the DPS policy, neither the
information in the petition, nor the
information readily available in our
files, suggests that this population of
Mearn’s eastern cottontail may be
significant to the remainder of the
taxon. Because both discreteness and
significance are required to satisfy the
DPS policy, we have determined that
the Mearn’s eastern cottontail
population in east-central Illinois and
western Indiana does not satisfy the
elements of being a DPS under our 1996
policy and, therefore, is not a listable
entity under section 3(16) of the Act.
Because the petition does not present
substantial information that the
population of Mearn’s eastern cottontail
in east-central Illinois and western
Indiana is a DPS, we did not evaluate
whether the information contained in

the petition regarding the conservation
status was substantial.

We encourage interested parties to
continue to gather data that will assist
with the conservation of the population
of Mearn’s eastern cottontail in east-
central Illinois and western Indiana. If
you wish to provide information
regarding the Mearn’s eastern cottontail,
you may submit your information or
materials to the Field Supervisor at the
Rock Island, Illinois Ecological Service
Field Office (see ADDRESSES), at any
time.

Evaluation of Information for This
Finding

Section 4 of the Act (16 U.S.C. 1533)
and its implementing regulations at 50
CFR part 424 set forth the procedures
for adding a species to, or removing a
species from, the Federal Lists of
Endangered and Threatened Wildlife
and Plants. A species may be
determined to be an endangered or
threatened species due to one or more
of the five factors described in section
4(a)(1) of the Act:

(A) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(B) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(C) Disease or predation;

(D) The inadequacy of existing
regulatory mechanisms; or

(E) Other natural or manmade factors
affecting its continued existence.

In considering what factors might
constitute threats, we must look beyond
the mere exposure of the species to the
factor to determine whether the species
responds to the factor in a way that
causes actual impacts to the species. If
there is exposure to a factor, but no
response, or only a positive response,
that factor is not a threat. If there is
exposure and the species responds
negatively, the factor may be a threat
and we then attempt to determine how
significant a threat it is. If the threat is
significant, it may drive or contribute to
the risk of extinction of the species such
that the species may warrant listing as
an endangered or threatened species as
those terms are defined by the Act. This
does not necessarily require empirical
proof of a threat. The combination of
exposure and some corroborating
evidence of how the species is likely
impacted could suffice. The mere
identification of factors that could
impact a species negatively may not be
sufficient to compel a finding that
listing may be warranted. The
information must contain evidence
sufficient to suggest that these factors
may be operative threats that act on the

species to the point that the species may
meet the definition of an endangered or
threatened species under the Act.

In making this 90-day finding, we
evaluated whether information
regarding threats to the prairie gray fox
and the plains spotted skunk, as
presented in the petition and other
information available in our files, is
substantial, thereby indicating that the
petitioned action may be warranted. Our
evaluation of this information is
presented below.

Plains Spotted Skunk (Spilogale
putorius interrupta)

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

Information Provided in the Petition

The petitioners claim that threats to
the plains spotted skunk include habitat
loss and modification. The petition
suggests that loss of grassland and early
successional habitat has contributed to
declining population trends of 90 to 100
percent throughout the subspecies’
range (Petition, unpaginated). Plains
spotted skunks require some early
successional component to their habitat
to provide cover and denning areas
(Petition, unpaginated; Lesmeister 2007,
p. 56; Lesmeister et al. 2009, pp. 23-24).
Before European settlement, this need
was satisfied by both natural
disturbances (e.g., fire, storms, beaver,
elk, and bison) and disturbance by
Native Americans (Petition,
unpaginated; Sewell 2009, p. 11).
Grasslands and successional habitats
were prevalent across the landscape.
However, anthropogenic changes lead to
landscapes that were more conducive to
species that need early successional
habitat, such as the plains spotted
skunk. Such species shifted their use
from naturally created, early
successional habitats to those that were
created by humans, and the species now
seem to depend on these human-created
habitats to some extent (Petition,
unpaginated; Sewell 2009, p. 12).

The petition claims that the plains
spotted skunk has since declined
(Petition, unpaginated; Gompper and
Hackett 2005, pp. 199-200) because of
changes in agriculture, silviculture, and
climate. Because plains spotted skunks
rely on early successional habitat,
management activities or lack of
management that reduce the occurrence
of dense vegetative stands or modify
forest structure to more open, mature
stands could be detrimental to the
subspecies (Petition, unpaginated;
Lesmeister 2007, p. 56; Lesmeister 2009,
pp- 23-24).
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Evaluation of Information Provided in
the Petition and Available in Service
Files

The information readily available in
our files supports the petitioners’ claims
that the plains spotted skunk may be
declining rangewide due to loss,
degradation, and modification of early
successional habitat. The plains spotted
skunk has apparently undergone long-
term fluctuations in population (Choate
et al. 1973, pp. 228-233; Novak et
al.1987, pp. 223-226; Gompper and
Hackett 2005, pp. 199-200). Increases in
abundance in the early 1900s likely
were facilitated by human presence and
influence on the landscape, as were
subsequent declines (Choate et al. 1973,
pPp- 228-233). Construction of houses,
outbuildings, haystacks, and brush piles
provided shelter, and the storage of
crops provided a direct source of food,
as well as an indirect food source (mice
and rats that were attracted to stored
grain) (Choate et al. 1973, p. 230).
Exploitation of these novel features
allowed the expansion and increase of
the plains spotted skunk (Choate et al.
1973, p. 230). Subsequent removal of
anthropogenic features, as small farms
were deserted and incorporated into
larger farms reduced the amount of
available habitat (Choate et al. 1973, p.
231). However, the plains spotted skunk
has declined throughout its range, not
just in the parts of the range where the
subspecies exists in anthropogenic
landscapes. Harvest by fur trappers has
consistently decreased from the mid-
1940s to present (Novak et al. 1987, pp.
223-226). Gompper and Hackett (2005,
pp. 199-200) analyzed harvest data from
seven States (Iowa, Missouri, Nebraska,
Kansas, Oklahoma, Minnesota, and
Arkansas) in the range of the plains
spotted skunk and confirmed the
population decline, demonstrated that
the timing of the onset of decline
differed among States, and determined
that the decline was not an artifact of
harvest effort or pelt demand.

Although there does not appear to be
a single cause of decline, a suite of
potential factors are suggested
consistently in the literature. The
decline of small farms, the advent of
agriculture practices that encourage
removal of fence rows and brush piles,
intensive use of pesticides, improved
grain management practices, and the
end of large haystack construction are
implicated as potential causes for the
species’ decline in landscapes
dominated by human activity (Choate et
al. 1973, pp. 229-231; Gompper and
Hackett 2005, p. 199). Following the
Great Depression, many small farms
were deserted and incorporated into

larger agricultural units. Farm buildings
were removed that had provided both
shelter and sources of prey, such as
rodents (Choate et al. 1973, p. 230; Nilz
and Finck 2008, pp. 19-20). This change
in the agricultural landscape was
intensified by the drought of 1933-1940,
during which thousands of small
farmers moved to other areas,
abandoning many of the farms that
remained. Arid conditions impacted
natural riparian habitats of plains
spotted skunks along watercourses,
likely making them uninhabitable. The
continued introduction of technology
and mechanization into farming
operations caused further decline of
small, diverse farms and replaced them
with large monocultures (Choate et al.
1973, p. 231). Plains spotted skunks
avoid expansive open areas, such as
pasture lands, that are devoid of
overhead cover, and plains spotted
skunks are likely intolerant of this
habitat type (Lesmeister et al. 2009, p.
23). Finally, the widespread application
of insecticides, such as Dichloro-
diphenyl-trichlorethane (DDT), in
industrial farming might have
contributed to the decline in the 1940s.
Because the plains spotted skunk is
primarily an insectivore, application of
pesticide likely reduced the main food
source for the subspecies. Foraging
opportunities were historically and
continue to be further limited by dietary
preference; competition with other
species, such as striped skunk and
weasels, for an alternate food source; or
both (Kinlaw 1995, p. 4; Nilz and Finck
2008, pp. 19-20).

Habitat loss or modification might
also be currently occurring in more
natural forested landscapes where the
plains spotted skunk occurs. In the
Ouachita Mountains and Ozark Plateau,
use of forested areas was limited to
young forest stands with closed canopy
and dense understory, areas with fallen
logs and brushpiles, ravine bottoms, or
stands that had undergone timber stand
improvement (TSI) and had high levels
of ground litter and slash (McCullough
1983, pp. 40-41; Lesmeister et al. 2009,
p- 23). Young shortleaf pine stands were
the only early successional habitat
present in the Ouachita Mountains
study area and were preferred over the
dominant habitat type, mature shortleaf
pine. Mature shortleaf pine stands offer
more open canopy conditions and are
considered suboptimal habitat for the
plains spotted skunk compared to young
stands that provide more desirable
structural characteristics (Lesmeister et
al. 2009, p. 24). Similar to the results in
the Ouachita Mountains, plains spotted
skunks in the Ozark Plateau preferred

young oak-hickory forest stands over
mature oak-hickory forest (McCullough
1983, p. 41). Considering that the
subspecies seems to require structural
complexity provided by early
successional habitats, management
priorities that endeavor to create
landscapes dominated by mature forest
stands could negatively impact the
plains spotted skunk. For example, such
conflicts in habitat management might
occur where the ranges of the red-
cockaded woodpecker and plains
spotted skunk are coincident. Red-
cockaded woodpeckers require open,
mature pine woodlands and savannahs
maintained by frequent fire (USFWS
2003, p. 5). Management for red-
cockaded woodpeckers focuses on
restoration of pine forests to old, open
stands with canopy and herbaceous
layers but no hardwood midstory
(USFWS 2003, pp. 2, 41). This type of
pine restoration is currently occurring
in Arkansas on the Ouachita National
Forest (Hedrick et al. 2007, pp. 1-8).

In summary, we find that the
information provided in the petition, as
well as other information available in
our files, presents substantial scientific
or commercial information indicating
that the petitioned action may be
warranted due to historical and
currently ongoing habitat loss and
degradation due to modifications of
early successional habitat. Further
assessment of population declines due
to the loss of early successional habitat
caused by changes in agricultural
practices, changes in silvicultural
practices, and reduction in food
availability by intensive use of
pesticides is necessary.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

Information Provided in the Petition

The petitioners did not present
information regarding the
overutilization of the plains spotted
skunk for commercial, recreational,
scientific, or educational purposes.

Evaluation of Information Provided in
the Petition and Available in Service
Files

Harvest pressure on the plains spotted
skunk during the 1930s has received
little consideration for contributing to
the decline of the subspecies, but might
have been a factor historically (Nilz and
Finck 2008, p. 19). Available harvest
records from the 1930s to 1940s (Novak
et al. 1987, pp. 223-226) show high
harvest numbers for most States in the
subspecies’ range, but since the mid-
1940s, harvest numbers have
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consistently decreased. The population
status and dynamics of plains spotted
skunks during this period of heavy
harvest are not fully understood, but the
plains spotted skunk appears to have
been common in most landscapes in the
early 1900s (Choate et al. 1973, pp. 227—
230). Based on information readily
available in our files, overutilization
appears to be a potential cause of
historical decline, but we do not have
information to indicate that the
overutilization for commercial,
recreational, scientific, or educational
purposes is presenting an ongoing threat
to the plains spotted skunk. However, as
we proceed with the 12-month status
review, we will further investigate this
factor to determine whether
overutilization for commercial,
recreational, scientific, or educational
purposes is an ongoing threat to the
subspecies.

C. Disease or Predation
Information Provided in the Petition

The petitioners did not present
information regarding diseases that may
affect the plains spotted skunk. The
petitioners claim that the plains spotted
skunk is experiencing unnaturally high
levels of predation, mainly by birds of
prey, because of loss of protective cover
provided by early successional habitat
(Petition, unpaginated). Lesmeister et al.
(2009, pp. 23-24) observed 18
mortalities of plains spotted skunks in
the Ouachita Mountains, most of which
were caused by avian predators and
occurred in mature shortleaf pine forests
that provide little in the way of
protective cover. They noted that stands
of young shortleaf pine seem to be less
preferred by typical predators of plains
spotted skunk, such as coyote (Canis
latrans), bobcats (Lynx rufus), and great
horned owls (Bubo virginanus), which
prefer more open habitats. Open
conditions in mature forest stands might
be more favorable for the presence of
predators and consequently less
favorable to plains spotted skunks
(Lesmeister et al. 2009, p. 24).

Evaluation of Information Provided in
the Petition and Available in Service
Files

Based on our review of information
provided by the petitioners and readily
available in our files, the plains spotted
skunk may be declining rangewide due
to predation. The most common natural
predators of the plains spotted skunks
are owls and mesocarnivores (Kinlaw
1995, p. 4; Schwartz and Schwartz 2001,
p- 329). Lesmeister et al. (2010, pp. 54—
58) observed a relatively low survival
rate for plains spotted skunk in the

Ouachita Mountains. Sixty-three
percent of documented mortalities were
attributed to avian predators, 26 percent
to mammalian predators, and 11 percent
to unknown causes. Eleven of the 12
avian-caused mortalities occurred in
mature shortleaf pine stands with an
open canopy and herbaceous
understory, whereas all of the mammal-
caused mortalities occurred in young
shortleaf pine stands (Lesmeister et al.
2010, p. 54). These results suggest that
there is a difference between the amount
and source of predation that occurs in
habitat that is considered optimal
(young shortleaf pine) and suboptimal
(mature shortleaf pine) for plains
spotted skunk (Lesmeister et al. 2010,
pp. 55-56). Plains spotted skunks
avoided use of mature forest stands and
selected young forest stands (Lesmeister
et al. 2009, pp. 23-24); mortality due to
predation was disproportionate to
habitat use because the highest
mortality occurred in the least-used
mature forest habitat. While predation
plays a natural role in the life history
dynamics of the plains spotted skunk,
there is some evidence that it may be
occurring at a higher rate that could
have a negative affect on populations of
the species.

Diseases affecting the subspecies
include pneumonia, coccidiosis, and
rabies (Kinlaw 1995, p. 4). The plains
spotted skunk, however, is often
overrated as a carrier of rabies; fewer
cases were documented in spotted
skunks than in domestic cats, cattle,
dogs, or striped skunks (Hazard 1982, p.
145). Viral disease, such as parvovirus,
or mink enteritis virus, may contribute
to localized population declines, and
some viral diseases can exhibit rapid
spread and long-term impacts to local
population viability, but do not appear
to impact the species as a whole
(Gompper and Hackett 2005, p. 200).
Based on information readily available
in our files, disease may have been a
cause of historical decline, but we do
not have information to indicate that
disease is presenting an ongoing threat
to the plains spotted skunk. As we
proceed with the 12-month status
review, we will further investigate
whether disease is an ongoing threat to
the subspecies.

In summary, the petition and
information in our files identifies
excessive predation that may be
occurring at a higher rate than naturally
expected as a threat to the plains
spotted skunk. Therefore, we find that
the information provided in the
petition, as well as other information
readily available in our files, presents
substantial scientific and commercial
information to indicate that the plains

spotted skunk may warrant listing due
to predation.

D. The Inadequacy of Existing
Regulatory Mechanisms

Information Provided in the Petition

The petitioners state that there
currently is no mechanism to protect
habitat or garner appropriate resources
for species conservation.

Evaluation of Information Provided in
the Petition and Available in Service
Files

We do not have any information in
our files to indicate whether any
regulatory mechanisms that are
designed to alleviate threats to the
species (i.e., loss of early successional
habitat due to changes in agricultural
practices, changes in silvicultural
practices, climatic fluctuations,
reduction in food availability by
intensive use of pesticides, or excessive
predation) exist. Therefore, we find that
the petition and the information readily
available in our files do not provide
substantial scientific or commercial
information to indicate that the
inadequacy of existing regulatory
mechanisms is a threat to the plains
spotted skunk such that the petitioned
action may be warranted. However, as
we proceed with the 12-month finding
status review, we will further
investigate whether the inadequacy of
existing regulatory mechanisms may be
a threat to the plains spotted skunk.

E. Other Natural or Manmade Factors
Affecting Its Conti