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13-15]

Radio Experimentation and Market
Trials—Streamlining Rules

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: This document revises and
streamlines the Commission rules to
modernize the Experimental Radio
Service (ERS). The rules adopted in the
Report and Order updates the ERS to a
more flexible framework to keep pace
with the speed of modern technological
change while continuing to provide an
environment where creativity can
thrive. To accomplish this transition,
the Commission created three new types
of ERS licenses—the program license,
the medical testing license, and the
compliance testing license—to benefit
the development of new technologies,
expedite their introduction to the
marketplace, and unleash the full power
of innovators to keep the United States
at the forefront of the communications
industry. The Commission’s actions also
modify the market trial rules to
eliminate confusion and more clearly
articulate its policies with respect to
marketing products prior to equipment
certification. The Commission believes
that these actions will remove
regulatory barriers to experimentation,
thereby permitting institutions to move
from concept to experimentation to
finished product more rapidly and to
more quickly implement creative
problem-solving methodologies.

DATES: Effective May 29, 2013, except
§§2.803(c)(2), 5.59, 5.61, 5.63, 5.64,
5.65, 5.73, 5.79, 5.81, 5.107, 5.115,
5.121, 5.123, 5.205, 5.207, 5.217(b),
5.307, 5.308, 5.309, 5.311, 5.404, 5.405,
5.406, 5.504, and 5.602. These rules
contain new or modified information
collection requirements that require
approval by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act (PRA), and will become
effective after the Commission publishes
a document in the Federal Register
announcing the approval and effective
date.

FOR FURTHER INFORMATION CONTACT:
Rodney Small, Office of Engineering
and Technology, 202-418-2452,
Rodney.Small@fcc.gov.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report

and Order, ET Docket No. 10-236 and
06-155, FCC 13-15, adopted January 31,
2013, and released January 31, 2013.
The full text of this document is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room CY-A257),
445 12th Street SW., Washington, DC
20554. The complete text of this
document also may be purchased from
the Commission’s copy contractor, Best
Copy and Printing, Inc., 445 12th Street
SW., Room, CY-B402, Washington, DC
20554. The full text may also be
downloaded at: www.fcc.gov. People
with Disabilities: To request materials in
accessible formats for people with
disabilities (braille, large print,
electronic files, audio format), send an
email to fcc504@fcc.gov or call the
Consumer & Governmental Affairs
Bureau at 202—418-0530 (voice), 202—
418-0432 (tty).

Summary of Report and Order

1. In November 2010, the Commission
adopted a Notice of Proposed
Rulemaking (NPRM) in this proceeding
to implement Recommendations 5.14
and 7.7 of the National Broadband Plan.
In that NPRM, the Commission also
sought comment on several proposed
changes to the Experimental Radio
Service rules to provide additional
flexibility to innovators, so that they can
more quickly transform their ideas to
fully functional new products and
services that meet consumer needs.
Specifically, the Commission proposed
to create a new program experimental
license to provide greater flexibility
than the conventional experimental
license to allow experimenters to alter
the course of their tests, if needed,
without having to request specific
permission from the Commission. It
targeted this proposal at specific sectors
of the communications ecosystem,
including universities and non-profit
research organizations and medical
institutions. It also proposed to
eliminate the almost unused
developmental license, consolidate all
experimental rules including broadcast
experimental rules in parts 73 and 74
into part 5, clarify the market trial rules,
and make targeted rule changes aimed at
providing additional flexibility and
clarity of its rules.

2. In the Report and Order (R&O) the
Commission revises and streamlines its
rules to modernize the ERS. The rules
adopted in the R&O update the ERS to
a more flexible framework to keep pace
with the speed of modern technological
change while continuing to provide an
environment where creativity can
thrive. To accomplish this transition,
the Commission creates three new types

of ERS licenses—the program license,
the medical testing license, and the
compliance testing license—to benefit
the development of new technologies,
expedite their introduction to the
marketplace, and unleash the full power
of innovators to keep the United States
at the forefront of the communications
industry. The Commission’s actions also
modify the market trial rules to
eliminate confusion and more clearly
articulate its policies with respect to
marketing products prior to equipment
certification. The Commission believes
that these actions will remove
regulatory barriers to experimentation,
thereby permitting institutions to move
from concept to experimentation to
finished product more rapidly and to
more quickly implement creative
problem-solving methodologies.

3. The Report and Order takes the
following actions:

¢ Consolidates rules for broadcasting
experiments into a new subpart within
part 5 and eliminates developmental
licensing rules in several Commission
rules parts so that all experimental
authority will be under the part 5 ERS
Rules, providing clear and consistent
guidelines to applicants for all types of
experimentation.

¢ Establishes program experimental
licenses for colleges and universities
with an accredited graduate research
program in engineering, research
laboratories, manufacturers of radio
frequency (RF) equipment,
manufacturers that integrate radio
frequency equipment into their end
products and health care institutions to
allow broad experimental authority
under a single license.

¢ Creates a Commission Web site
where program licensees will register
individual experiments to be conducted
under a program license at least ten
days prior to commencing the
experiment.

e Requires that each program licensee
post on the Commission Web site a
report for each individual experiment
completed, including a description of its
results.

e Establishes a compliance testing
license, which will be available to
Commission-recognized testing
laboratories that test radio frequency
devices for certification purposes.

e Establishes a medical testing license
to permit health care facilities to
undertake clinical trials of cutting-edge
wireless medical technologies.

e Establishes a process whereby the
Commission can specify innovation
zones where program licensees may
operate in addition to their authorized
area of operations.
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¢ Broadens opportunities for market
trials by adopting a new subpart within
the ERS rules that contains provisions
for product developmental trials, as well
as market trials, and modifies the rules
to clarify when operation or marketing
of radio frequency devices is permitted
prior to equipment certification,
including the number of devices that
can be imported for such purposes.

e Makes other targeted changes to the
Commission’s experimental rules and
procedures.

A. Streamlining the Commission’s Rules
for Experimentation

4. In the NPRM, the Commission
noted that one goal of this proceeding
was to examine the experimental rules,
as well as associated developmental
rules in various services, to reduce
duplicative and confusing requirements.
To that end, the Commission observed
that licenses suitable for performing
experimentation and development of
new innovative products and services
are scattered among various rule
sections. Most notably, the Commission
observed that it offers options for
obtaining either an experimental license
or a developmental license for entities
that are developing new technology or
promoting advances in existing
technology. It further observed that the
developmental licensing rules appear to
be largely duplicative of the ERS rules,
and that the vast majority of applicants
apply for experimental licenses under
part 5, rather than for developmental
licenses under other rule parts. In
addition, the NPRM noted that
experimental licenses are available not
only under part 5, but also under parts
73 and 74, in cases in which the
experiment involves broadcast
technology. The Commission observed
that many of the rules covering
broadcast and non-broadcast
experimental licenses, as well as
developmental licenses, are duplicative
and often lead to confusion among
would-be innovators. It envisioned a
single “one stop shop” in part 5 of its
rules to make its experimental processes
easier to understand, allow it to
eliminate duplicative provisions, and
ultimately encourage greater
experimentation.

5. To achieve these goals, the
Commission proposed to eliminate the
developmental rules and evaluate all
future applications seeking any form of
experimental or developmental
authority under a consolidated part 5,
with the relevant portions of the
existing experimental broadcasting rules
that are now in parts 73 and 74 moved
to part 5. In short, the Commission
proposed a new framework wherein all

experimental applications would be
evaluated under either broadcast
experimental rules or non-broadcast
experimental rules. It stated its belief
that eliminating developmental licenses
in favor of experimental licenses would
have little or no impact, as experimental
rules are either similar or less
burdensome. It also observed that there
are very few currently active
developmental licenses. The
Commission concluded that its
proposals would provide clear and
consistent guidelines to all parties
seeking to experiment and innovate,
leading to increased opportunities for
experimentation.

6. In addition to the broad proposals,
the Commission made proposals
regarding three specific developmental
licensing issues. First, because
broadcast experiments pursuant to parts
73 and 74 of its rules rely heavily on
broadcasting-specific engineering and
licensing knowledge, and are typically
designed to support the operations of
existing broadcasters, it did not propose
to alter these processes, the ways these
applications are filed or evaluated by
the Commission’s Media Bureau, or
otherwise disturb existing practice.
Instead, the Commission simply
proposed to create a new subpart within
part 5 into which it would move the
relevant portions of the existing rules
that are now in parts 73 and 74. It noted
that this consolidation would remove
duplicative or unneeded language and
provide clearer guidance than is
available today regarding when an
applicant should file for a broadcast
experimental license—as opposed to a
more general ERS license—while
retaining the necessary distinctions for
broadcast-specific experimentation.
Further, the Commission noted that, in
consolidating the parts 73 and 74 rules
into part 5, it did not intend to propose
any change to the Section 106 historic
preservation review applicable to
broadcast experimental radio stations
authorized by the Commission.
Additionally, the Commission proposed
to cancel all existing developmental
licenses and reissue them as
experimental licenses under the part 5
rules. Finally, the Commission noted
that the rules for private radio meteor
burst communications in § 90.250
require that new authorizations be
issued subject to the developmental
grant procedure, and that an application
for issuance of a permanent
authorization must be filed prior to the
expiration of the developmental
authorization. Therefore, it proposed to
retain the existing rule, simply
substituting the developmental license

requirement with a requirement to
instead obtain an experimental license
to satisfy the existing “‘pre-license”
requirement.

7. Decision. The Commission’s
proposal to consolidate all of its
experimental and developmental rules
into part 5 received widespread support,
and the Commission finds that adopting
that proposal will promote greater
experimentation and efficiency, thus
providing a significant benefit at little or
no cost to the public. The current rule
structure involves experimental and
developmental operations scattered
across ten rule parts with varying
policies and eligibility requirements. To
remove the confusion among license
applicants caused by the varying rules,
the Commission consolidates its
developmental rules from various rule
parts and its experimental rules from
parts 5, 73, and 74 into a consolidated
part 5. The Commission is retaining all
necessary distinctions for broadcast-
specific experimentation in the revised
rules.

8. The Commission also adopts the
NPRM'’s proposal to convert the few
existing developmental licenses to
experimental licenses. It will cancel
developmental licenses and reissue
them as part 5 experimental licenses
with the same technical parameters that
they currently enjoy. In addition, these
licenses will be freed from the specific
developmental rules to which they must
now adhere, and instead will follow the
ERS Rules. Further, because the
Commission did not receive any
comments opposing the proposal for
handling meteor burst communication
systems under § 90.250 and it is in the
public interest to do so, it adopts the
NPRM'’s proposal to require applicants
for these systems to first obtain and
operate under an experimental license
prior to applying for a permanent
meteor burst communication system
under part 90 licensing requirements.

9. Regarding CTIA’s recommendation
that the Commission provides
streamlined processing for transfers of
control and assignment applications
involving experimental licenses, the
Commission observes that these
transactions already generally occur on
an expeditious basis and it sees no
reason to alter its existing processes. In
cases where there may be a long lag time
between application filing and grant of
a transfer of control, the Commission
notes that many of these experimental
transactions are components in a much
larger transaction such as a merger
involving licenses from many
Commission licensing systems. In these
cases, the experimental license transfer
of control cannot be granted until the
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Commission issues a decision on the
larger transaction. Once that occurs, the
experimental license transfer of control
generally occurs very quickly, often
within one day. The Commission will
continue to handle these types of
transactions on a case-by-case basis.

10. Similarly, regarding Lockheed
Martin’s recommendation that the
Commission removes experimental
licensing requirements in areas where
there is negligible risk of harmful
interference and omit unnecessary
restrictions on experimental license
operations, the Commission believes
that the actions in the R&O providing
for new program experimental licenses
will serve Lockheed Martin’s stated
recommendation to streamline the
Commission’s rules. In addition, the
Commission takes many additional
actions in the R&O based on specific
comments to further streamline,
simplify, and clarify the experimental
licensing process.

B. Program Experimental Radio Licenses

11. In the NPRM, the Commission
noted that research institutions already
use its experimental licensing program
to deliver impressive results, but that its
existing experimental rules are not
always nimble enough to account for the
speed of today’s technological
development. Currently, the rules allow
for an experimenter to apply for a
conventional experimental license to
cover a single or several closely related
experiments for 2-5-year periods with
options for renewals for up to 5 years.
Any qualified company or individual,
including students, may apply for a
license, and experiments cannot begin
until the Commission grants the license.
These conventional experimental
licenses are characterized by a narrowly
defined purpose and specific limitations
on frequencies, emissions, and power
levels. If, during the course of
experimentation, a licensee determines
that it would be better served by
conducting experiments using
parameters that would differ from what
was authorized, the licensee must often
request a modified or new license before
exploring a new line of
experimentation. This process can delay
the introduction of new technologies
into the marketplace and may prevent
the American public from expeditiously
taking advantage of technological
advances.

12. In pursuit of a process that could
keep pace with innovation, the
Commission proposed in the NPRM to
establish a new type of experimental
license—a program license—under
which qualified institutions would be
permitted to conduct an ongoing

program of research and
experimentation under a single
experimental authorization for a five-
year period on a non-interference basis
without having to obtain prior
authorization for each distinct
experiment or series of unrelated
experiments. The Commission’s intent
was to allow experimentation with
limited constraints, and it proposed few
requirements for these program licenses
beyond a provision for public notice
prior to each experiment and an
obligation to report results at the
conclusion of each experiment. Its
proposal was designed to establish a
balance that allows organizations the
greatest level of flexibility to
experiment—particularly in high-value
frequency bands that may host the
newest generation of consumer devices
and applications—in order to unlock
enormous economic and social benefits,
while respecting the fundamental
principle that experiments must be
designed to avoid harmful interference
to existing services.

13. In the NPRM, the Commission
proposed to establish three different
types of program licenses and further
proposed that eligibility for each would
require applicants to demonstrate basic
expertise in radio management. First, it
proposed a research program
experimental radio license under which
colleges, universities, and non-profit
research organizations would be
permitted to use a broad range of radio
frequencies for research and
experimentation. It proposed to restrict
the research program experimental
license to Accreditation Board for
Engineering and Technology (ABET)
colleges or universities with graduate
research programs or existing industry
partnerships and a defined geographic
location, or to nationally recognized
non-profit research laboratories with a
defined geographic location. The
Commission reasoned that these
institutions typically have a record of
generating the types of innovations and
technological breakthroughs that it
seeks to foster, and argued that this new
license option would provide more
flexibility to accelerate the rate of these
innovations. It proposed to restrict all
research experiments to the grounds of
the license holder’s location and to
require that licensees have institutional
processes to monitor and effectively
manage a wide variety of research
projects.

14. Second, the Commission proposed
to establish a medical program
experimental radio license, available to
hospitals and other health care
institutions, to expedite the process by
which medical equipment is approved

under its equipment authorization
procedures, eliminate the need to obtain
multiple experimental licenses, and
encourage the creation of test-beds for
medical device innovation. It proposed
that this license would be limited to
experiments for therapeutic and
diagnostic medical equipment designed
to comply with the Commission’s Rules
for such equipment. It noted that the
Food and Drug Administration’s (FDA)
investigational device exemption (IDE)
may be applicable when these
experiments involve patients. In this
regard, the Commission noted that the
FDA in consultation with the
Commission is exploring approaches to
streamline IDEs for wireless medical
devices, when an IDE is required. The
Commission proposed that the medical
program experimental license be
supervised by it, in consultation with
the FDA, to ensure that patient safety is
considered, and noted that the new
program is not intended to replace the
FDA'’s existing oversight and review
programs.

15. Finally, the Commission proposed
an innovation zone experimental radio
license to provide greater opportunities
for testing and experimentation in
specified geographic locations with pre-
authorized boundary conditions. It
envisioned that such zones, which
could include isolated or protected
areas, could become havens for
enterprise and innovation because they
would permit experimenters to explore
a variety of technologies with reduced
barriers to entry. Its proposal to
establish an innovation zone program
license was intended to complement its
research program license proposal by
making a carefully restricted set of
locations available to foster robust
wireless engineering experimentation
and development, but with different
eligibility and use restrictions.
Specifically, the Commission’s proposal
stated that innovation zone licensees
did not necessarily have to be associated
with a college, university, or nonprofit
research organization. The Commission
further proposed to permit operations
over large areas that are available for use
by multiple parties, and proposed to
prohibit use by a single entity at an
exclusive-use facility (such as within
the grounds of a large manufacturer’s
plant).

16. Decision. The Commission finds
that adding rules for a program
experimental license will augment the
existing experimental radio license
program by affording new options for
experimentation that will reduce
regulatory delay and uncertainty and
promote innovation. The Commission
will continue to issue conventional
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experimental licenses under existing
rules, but it also will have the ability to
authorize ongoing experimentation and
research for qualified applicants under
a program license.

17. The Commission adopts rules for
program licenses that differ somewhat
from the proposals in the NPRM based
on comments to the NPRM and our
further evaluation. As an initial matter,
the Commission reduces the categories
of program licenses from research,
medical, and innovation zones to a
single category encompassing all
program experimental radio licenses.
The rules that it adopts incorporate, to
a large extent, the proposals for research
and medical program licenses, but not
the proposal for the innovation zone
program license. The Commission
believes, upon further reflection, that
distinguishing separate licenses for
general research and medical research is
unnecessary. Instead, the Commission
creates a single program experimental
license to encompass all basic research
and experimentation. Thus, basic
medical research and experimentation
conducted by a hospital or health care
institution that does not involve
“clinical trials” will be covered by the
program experimental license, and the
Commission creates a separate medical
testing license for those experiments
that do involve clinical trials. Mayo
Clinic’s comments highlight the fact that
there are two types of medical
experiments—those involving basic
research and those involving real-world
patient testing. Moreover, medical
experiments that involve patient testing
generally require FDA participation.
Thus, the Commission finds it more
logical and administratively convenient
to treat basic medical device research
experiments under the program
experimental license. The Commission
does not believe that the issuance of
further guidelines about the
Commission’s and FDA’s respective
roles in the application, review, and
approval processes should serve as a
precondition to or otherwise keep us
from adopting the proposed rules. The
Commission has an ongoing
coordination process in place with FDA
regarding medical radiocommunication
device matters, and will continue its
practice of releasing advice and
information as it becomes available.
Licensees seeking to test medical
devices who have specific questions
about the respective roles of the
Commission and FDA regarding a
planned course of experimentation
should continue to raise these matters
directly with staff at the respective
agencies.

18. The basic framework for a
program license differs from a
conventional license in several
significant ways. A program license will
permit innovators to conduct any
number of unrelated experiments at
defined geographic locations under the
licensee’s control. Licensees will be able
to conduct experiments within a broad
range of frequencies, emissions and
power levels to support ongoing
research. These licenses will be issued
for a 5-year term and may be renewed
for additional 5-year periods. Eligibility
will be limited to certain categories of
researchers. Licensees will be required
to provide public notice of individual
experiments before they are initiated
and the results of those experiments
after they are concluded. With limited
exceptions, experimentation will not be
permitted in restricted frequency bands.
The Commission discusses all of the
requirements for program licenses in
detail in the R&O.

19. The Commission believes that a
program license will provide a more
efficient way for many qualified
institutions to conduct cutting-edge
research and experimentation and
accelerate innovation in RF technology
to more quickly transform ideas into
important new consumer products and
services. The new license will offer
experimenters a wide range of flexibility
to design their experiments and to
change course with respect to
frequencies, emissions, and power—
subject to certain limitations—as
experimenters conduct their research.
The Commission believes that
establishing such a license will more
closely align its rules with the iterative
nature of the learning and discovery
process that occurs in laboratories
today. Further, the Commission notes
that this addition to its experimental
licensing program will more closely
align it with other licensing regimes
within the Commission that have moved
to a more flexible structure.
Experimenters taking advantage of this
new option will now be free to follow
their research wherever it leads (subject
to the basic tenets of the overall
experimental license framework, such
as not causing harmful interference and
operating within the scope of the
authorization). This should
substantially reduce how often they
need to engage the Commission to seek
permission to make changes to a
preconceived course of
experimentation.

20. The Commission emphasizes that
this new license will build on its
existing experimental license structure,
rather than replace it. As with existing
experimental licenses, the Commission

may, at its discretion, place special
conditions on program experimental
licenses to ensure that a licensee
conducts it experimental program in a
manner that ensures that no harmful
interference is caused to existing
licensees and Federal Government
operations as authorized by the National
Telecommunications and Information
Administration (NTIA). The
Commission could, for example, require
that experiments be restricted to a
specified portion of the program
licensee’s research campus or
conducted during specified hours;
require additional coordination for
experiments that exceed a certain power
level, operate outdoors, or operate on a
specific frequency band; or impose
additional notification requirements for
the first set of experiments that a new
licensee conducts under its program
experimental license. The Commission
emphasizes that such conditions, when
imposed, will be narrowly tailored to
address specific potential concerns it
identifies and that a program
experimental licensee will be afforded
the freedom to design and conduct a
wide range of experiments under the
terms of its license.

21. Individuals and institutions that
do not qualify for our new program
experimental licenses may still apply
for conventional experimental licenses.
Additionally, institutions that do
qualify may nonetheless choose to apply
for conventional experimental licenses
in certain instances—such as when the
particular experiment that they wish to
undertake is not permitted under the
program experimental license rules. The
Commission finds that by providing
both conventional experimental license
and program experimental license
opportunities, it will provide greater
flexibility to experimenters and promote
greater levels of experimentation that
will serve the public interest by
spurring innovation, creating new
products and services, and ultimately
leading to the creation of new jobs.
Further, the Commission finds that
under the program license, licensees
conducting consecutive experiments
will accrue cost savings by filing fewer
applications and having the ability to
begin their experiments in a timelier
manner. Thus, the Commission finds
that for these licensees the program
license will be more efficient than
obtaining multiple conventional
licenses. These efficiencies should also
result in faster service for the remaining
conventional license applicants.
Accordingly creating a new program
experimental license provides
significant public benefits at little or no
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cost, and so the Commission adopts that
proposal, as modified. As proposed, the
rules for this new license will be
contained in a new subpart E within
part 5 of the Commission’s rules.

22. Under the rules the Commission
adopts, conventional experimental
licenses and program experimental
licenses will co-exist under its general
experimental licensing framework. The
Commission observes that experimental
radio licenses do not convey any
exclusive spectrum rights, and often
different conventional experimental
licensees have conducted experiments
in the same general area on a non-
interference basis. If an interference
problem is anticipated between an
existing conventional experimental
licensee and a new program
experimental licensee, the Commission
sees no reason why this cannot be
resolved by the parties, just as is the
case at present between two
conventional experimental licensees.

23. Research institutions have made
important discoveries via the
Commission’s existing experimental
licensing program, and it foresees even
greater potential under our new license.
The Commission concludes that a
research program experimental license
has significant potential to advance the
state-of-the-art in communications
research and applied development,
including medical research, thus
enhancing economic and social welfare.
However, upon consideration of the
record in this proceeding and further
reflection regarding the fundamental
nature of the research program license,
the Commission makes certain
modifications to the proposal to better
align the final rules to expand eligibility
and the types of experimentation that
will be encompassed.

1. Eligibility

24. Based on the record and the
Commission’s decision to define a
program license as one that supports all
types of basic RF research, including
medical research, the Commission
concludes that it is appropriate to
expand the scope of eligibility for
program experimental licenses beyond
what was proposed in the NPRM. Thus,
program experimental licenses may be
granted to the following qualified
entities: A college or university with a
graduate research program in
engineering that is accredited by ABET;
a research laboratory; a hospital or
health care institution; a manufacturer
of radio frequency equipment; or a
manufacturer that integrates RF
equipment into its end products. This
expanded eligibility will permit
enhanced public benefits by

significantly expanding the scope of RF
research with no public costs.

25. The Commission emphasizes that
under the eligibility rules it is adopting,
it will limit program experimental
licensees to those entities that have
demonstrated experience with RF
technology (or have partnered with an
entity possessing the requisite expertise)
and have defined geographic areas. By
so doing, program experiments will be
unlikely to cause harmful interference
to incumbent spectrum licensees, but if
that should inadvertently occur, the
experimenter will be able to quickly
remedy it. To ensure that this condition
is met, the Commission will require
each applicant for a program license to
accompany its application with an
explanation of how its staff possesses
the expertise with RF technology and to
so certify in its application.

26. The Commission finds it
unnecessary to require a pilot program
before making experimental program
licenses widely available. The
certification requirements that it is
imposing are an appropriate method for
ensuring that program licensees do not
cause harmful interference to service
licensees. The Commission has used
similar application certifications in the
past to ensure compliance with certain
requirements, and it concludes that this
approach is suitable here. In this regard,
the Commission notes that the
Communications Act provides for the
Commission to impose penalties,
including fines, license revocation, and
preclusion from obtaining future
Commission licenses on applicants who
willfully provide false statements on
application forms.

27. Applicants for program
experimental licenses must apply on
FCC Form 442 (“Application For New
or Modified Radio Station Authorization
Under part 5 Of FCC Rules—
Experimental Radio Service (Other Than
Broadcast)’’). The Commission is
revising this form to include not only
conventional experimental licenses, but
also program experimental licenses,
medical testing experimental licenses,
and compliance testing experimental
licenses. Each applicant for a program
experimental license must specify how
it meets the eligibility requirements for
such a license, a certification of RF
expertise or partnership with another
entity possessing such expertise, the
purpose of its proposed experimental
program, and whether its research
program includes federal frequencies,
Commercial Mobile Radio Service
(CMRS) frequencies, public safety
frequencies, or medical testing. The
Commission notes that program
experimental licenses may not be

transferred without its approval.
Additionally, applications must specify,
and the Commission will grant
authorizations for, a geographic area
that is inclusive of an institution’s real-
property facilities where the
experimentation will be conducted and
that is under the applicant’s control. If
an applicant needs to conduct
experiments in more than one defined
geographic area, it must apply for a
license for each location. The
Commission concludes that because
interference issues are unique to each
area, the limitation on the geographic
scope of a program experimental license
provides an appropriate way for the
Commission to take these factors into
account within the licensing process.

28. The Commission believes that this
approach is well tailored for the
experimental program license concept.
Unlike a conventional experimental
license application, which can be filed
by any party and is subject to case-by-
case analysis, a test planned under the
authority of a program license will be
conducted by a licensee whose
qualifications have already been
reviewed by the Commission. This
entity will have already committed to
design and conduct experimental testing
in a way that will not cause harmful
interference.

2. General License Requirements

29. In the NPRM, the Commission
made a number of proposals relating to
operating parameters of program
experimental licenses. Many of those
proposals followed directly from
requirements already in place for
conventional experimental licenses.
First, the Commission proposed that: (1)
Program licenses be granted for five
year, renewable terms; (2) the
Commission has the authority to
prohibit or require modification of
specific experiments at any time
without notice or hearing, if in its
discretion the need for such action
arises; and (3) all experiments must be
conducted on a non-interference basis to
primary and secondary licensees, and
that the licensee must take all necessary
technical and operational steps to avoid
harmful interference to authorized
services. Commenters strongly
supported all of these proposals, and the
Commission adopts them.

30. Additionally, the Commission
proposed that within 30 days after
completion of each experiment, the
licensee must file a narrative statement
describing its results, including any
interference incidents and steps taken to
resolve them. It further proposed that,
before conducting tests, a licensee must
evaluate the propagation characteristics
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of the frequencies to be used in
individual experiments, the operational
nature of the services normally
operating on those and nearby
frequencies, and the specific operations
listed within the Commission’s
licensing databases. The Commission
noted that online tools, such as its
General Menu Reports system, which
allows users to search many different
Commission licensing databases from
one place, could facilitate these tasks.
Moreover, it proposed that experiments
be designed to use the minimum power
necessary and be restricted to the
smallest practicable area needed to
accomplish the experiment’s goals, e.g.,
an individual laboratory, specific
building, or designated portion of a
campus. The Commission observed that
experimenters may also choose to
reduce the frequencies used, restrict the
time of use, limit the duration of tests,
or employ other means to address
potential interference concerns. Finally,
the Commission proposed to require
that all experiments comply with its
existing experimental rules involving
matters such as protected geographic
areas and antenna structure placement.
All of these proposals found support in
the record, and the Commission also
adopts them.

31. In the NPRM, the Commission
noted that its existing experimental
licensing rules require a licensee to
transmit the licensee’s assigned call sign
unless that call sign has been
specifically exempted by the terms of
the licensee’s station authorization. The
Commission therefore proposed to
require that tests conducted under the
authority of a research license either
transmit station identification as part of
the broadcast or provide detailed testing
information (such as starting time and
duration) via a web-based reporting
portal, and proposed to require the
communication of information that is
sufficient to identify the license holder
and the geographic coordinates of the
station. As stated in the NPRM, this
requirement is important for mitigating
interference, should an authorized
service licensee receive any. Regarding
this proposal, commenters expressed
concern only regarding patient
confidentiality for experiments
involving medical equipment and
patients. The Commission concludes
that the proposal to require station
identification or testing disclosure is
sufficiently flexible to accommodate
patient confidentiality. In most cases,
the testing information that must be
disclosed—parameters like starting time
and duration—would not implicate
patient confidential information, and

geographic information would likely
identify a healthcare facility’s campus
broadly as opposed to a specific
individual’s location. As such, the
Commission adopts its proposal to
require that tests conducted under the
authority of a research license either
transmit station identification as part of
the broadcast or provide detailed testing
information on the Commission’s
program experimental registration Web
site. To the extent that a research
program licensee believes that a
particular test scenario creates a conflict
between the requirement to provide
detailed testing information and the
necessity to protect patient confidential
information, the Commission
encourages the licensee to first discuss
the matter with Commission staff and
the U.S. Department of Health and
Human Services. If the licensee
concludes that the information it must
disclose would jeopardize the
confidentiality of patient information,
the licensee should then consider
pursuing that particular test under the
Commission’s conventional
experimental licensing procedures. The
Commission finds that its general
program experimental rules will provide
a public benefit at minimal cost by
ensuring that program experiments can
be undertaken on a non-interference
basis to incumbent operations, while
protecting the confidentiality of medical
information.

3. Operating Frequencies and
Additional Requirements Related to
Safety of the Public

32. In the NPRM, the Commission
proposed that program experimental
licensees be permitted to operate in any
frequency band, except in bands
exclusively allocated to passive services
(as are conventional experimental
licensees) or in certain restricted bands.
More specifically, it proposed that
program licensees—unlike conventional
experimental licensees—would not be
permitted to operate on the restricted
band frequencies that are listed in
§15.205(a) of the Commission’s rules,
except that they would be permitted to
operate in frequency bands above 38.6
GHz unless they are listed in footnote
US246 of the Table of Frequency
Allocations. Except for these
restrictions, the Commission proposed
that program licensees be permitted to
conduct experiments on all other
frequencies, as are conventional
licensees, and thus have access to the
largest range of frequencies practical to
enable a broad range of
experimentation. However, for
experiments that may affect bands used
for the provision of commercial mobile

services, emergency notifications, or
public safety purposes, the Commission
proposed that the program experimental
radio licensee develop a specific plan to
avoid interference to these bands, prior
to commencing operation, including
providing:

(a) Notice to parties, including other
Commission licensees and end users,
who might be affected by the
experiment;

(b) provisions for the quick
identification and elimination of any
harm the experiment may cause; and

(c) an alternate means for
accomplishing potentially affected vital
public safety functions during the
experiment.

33. The Commissions proposed
applying these provisions to all
experiments that implicate these critical
service bands (i.e. bands used for the
provision of commercial mobile
services, emergency notifications, or
public safety purposes), and that they
would be in addition to the notification
requirements that apply to all program
experimental licenses.

34. Decision. As proposed, the rules
that the Commission adopted will
provide authority for program licensees
to operate on most bands, but not on
specific public safety and passive
frequency bands. Parties interested in
conducting experiments on these
restricted frequency bands must apply
for a traditional conventional
experimental license and provide the
required showing.

35. Regarding appeals for additional
flexibility by allowing experiments in
the restricted bands at very low power
with proper site selection, the
Commission does not believe that such
a deviation from our proposal is
warranted nor is there sufficient
evidence to support allowing such
experimentation under a program
license at this time. Many of the
operations in these bands are Federal
and must be coordinated with NTIA
through its Interdepartment Radio
Advisory Committee. The Commission
notes that it is not foreclosing
experiments of the nature suggested,
rather they can be accomplished using
the current process of obtaining a
conventional experimental license.

36. Regarding operation on other
frequencies, including the bands used
for critical services described in the
NPRM, the Commission concurs that in
general, program experiments can safely
be performed in these bands, provided
that a specific plan is developed to
ensure no disruption to those services.
The Commission appreciates the
concern expressed by various licensees,
but reiterates that harmful interference
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caused by program license experiments
to any licensed services is unacceptable
and will not be countenanced.

37. For program license experiments
that may affect critical service bands
(i.e. bands used for the provision of
commercial mobile services, emergency
notifications, or public safety purposes),
the Commission adopts its proposal that
the program licensee must develop a
specific plan to avoid harmful
interference to operations in these
bands. For purposes of this requirement,
the Commission notes that there are
many current bands, as well as bands
that may be designated in the future
used for the provision of various
commercial mobile services (including
broadband) including, for example—the
Cellular Radio Service, Specialized
Mobile Radio (SMR) service, broadband
Personal Communications Service
(PCS), Advanced Wireless Service
(AWS), 700 MHz band, Broadband
Radio Service (BRS)/Educational
Broadband Service (EBS), and Wireless
Communications Service in the 2.3 GHz
band. That plan must be developed by
the program licensee prior to
commencing an experiment, and
provide notice to licensees and, as
appropriate, to end users of the critical
service bands who could potentially be
affected by the experiment describing
how the program licensee intends to
quickly identify and eliminate any harm
that the experiment may cause. If the
experiment may potentially impact
safety of the public, the program
licensee must specify how potentially
affected public safety functions will be
provided during the duration of the
experiment. The Commission is also
requiring that, for these experiments,
licensees supplement their web-based
notifications described in Section
II1.B.4., of the R&O, to include a list of
the critical service licensees that operate
in the affected bands in the geographic
vicinity of the planned experiment.
Doing so will serve as an effective check
that the program experimental licensee
has conducted sufficient research to
meet the requirement that it has
contacted all critical service licensees
who might be affected by the
experiment, and will aid us in
evaluating whether the licensee is
conducting its activities with the high
level of rigor and diligence that the
Commission demands under the
program experimental license program.

38. The Commission also concludes
that it is not in the public interest to
categorically prohibit or restrict
experimentation in commercial mobile
service bands. The Commission believes
that it is desirable to support
experimentation in all bands where it is

practical, and observes that successful
innovation in the commercial mobile
service space has the potential to
directly and immediately improve some
of the most widespread and ubiquitous
consumer services. Many entities are
engaged in designing products
specifically for the these bands that are
intended to work with various
operators’ systems, and eliminating the
ability to experiment in this spectrum
would remove one of the avenues
available for such development. The
Commission also notes that
experimenters may often work with
network providers to develop
equipment, and adopting rules limiting
such operations would not be to either
party’s benefit. The Commission also
notes that these bands are not restricted
bands under part 15, and experimenters
in these bands can already test new
designs and prototypes on that
spectrum. The rules stipulate that all
experimentation is on a non-
interference basis and that it is
incumbent on all experimenters to
ensure that they do not cause
interference to service licensees’
operations or risk fines and the
possibility of license forfeiture.
Moreover, while many experiments will
be fixed, devices often are built for
mobility, and the Commission does not
find it in the public interest to limit the
ability of experimenters to fully test
their devices.

39. The Commission adopts its
proposed rules to permit program
experimental licensees to operate in any
frequency band, except for frequency
bands exclusively designated as
restricted in § 15.205(a) of the
Commission’s rules, with the additional
exception that program licensees would
be permitted to operate in frequency
bands above 38.6 GHz, unless these
bands are listed in footnote US246 of
the Table of Frequency Allocations.
Additionally, for experiments that may
affect bands used for the provision of
commercial mobile services, emergency
notifications, or public safety purposes,
program experimental radio licensees
must develop a specific plan to avoid
interference to these bands prior to
commencing operation. As part of this
plan, licensees must provide notice to
critical service license and, as
appropriate, end users who might be
affected by the experiment; provide for
the quick identification and elimination
of any harm the experiment may cause;
and provide an alternate means for
accomplishing potentially affected vital
public safety functions during the
experiment. The Commission
emphasizes that the burden is on

program licensees to contact any and all
commercial mobile service, emergency
notification, or public safety licensees
who might be affected by a program
experiment, even if the probability of
harmful interference as the result of that
program experiment is thought to be
relatively low. The proposed rules were
crafted to ensure that harmful
interference from program experiments
would not occur to any service licensee,
and the Commission believes that those
rules, together with additional rules
adopted, will provide a significant
public benefit at minimal cost by
creating an environment ripe for
experimentation and innovation, while
protecting incumbent operations.

4. Responsible Party and Notification
Requirements

40. The Commission proposed that
each program licensee register its
experiments on a newly-created
Commission program experimental
registration Web site at least seven
calendar days prior to the
commencement of each experiment.
This seven-day period was intended to
provide interested parties with
sufficient time to assess whether they
believe harmful interference may occur
to their systems. To ensure that such
analysis could be done, the Commission
proposed that registrations include the
following information:

(1) A narrative statement describing
the experiment;

(2) Contact information for the
researcher in charge;

(3) Technical details, including:

(i) The frequency or frequency bands;

(ii) The maximum effective
isotropically radiated power (EIRP) or
effective radiated power (ERP) under
consideration;

(iii) The emission designators to be
used;

(iv) A description of the geographic
area in which the test will be
conducted;

(v) The number of units to be used;

(vi) A public safety mitigation plan, if
necessary; and

(vii) For medical program
experimental radio licenses, the rule
part for which the experimental device
is intended.

The Commission proposed that, once
this seven-day notification period
elapsed, an experiment under a program
license would be permitted to
commence without further approval or
additional authorization from the
Commission; however, if any licensee of
an authorized service raised interference
concerns, it would have to contact the
program licensee and post its complaint
on the Commission’s program
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experimental registration Web site. In
the event that a complaint is lodged, the
Commission proposed that the
experiment would be placed on hold
pending resolution of the complaint.
Specifically, it proposed that before
conducting an experiment, the program
licensee evaluate and account for
interference concerns raised by
interested parties, and that it would
have to obey any instructions from the
Commission to delay, modify, or
abandon the experiment. Additionally,
it proposed that the experiment not be
permitted to commence until the parties
had resolved the issue. Moreover, it
proposed that the complainant bear the
burden of proof that the proposed
experiment would cause harmful
interference, and that the parties work
in good faith to resolve the complaint.
Finally, the Commission proposed to
implement measures, such as adding a
Real Simple Syndication (RSS) feed, to
make it easier for incumbent licensees
and other interested parties to become
aware of pending tests and make
experimenters aware of their concerns.
The NPRM sought comment on what
those measures should be.

41. Decision. The Commission’s
overriding goal is to ensure that program
experiments can proceed in an efficient
and expeditious manner, without
impairing or causing harmful
interference to incumbent operations.
The Commission concludes that, based
on the comments, some modifications to
the NPRM'’s proposed procedures will
provide a better, more equitable way to
move forward with program licenses
and protect incumbent users. As a
baseline, the Commission adopts web-
based notification procedure with the
information requirements proposed in
the NPRM. The Commission is also
expanding a program experimental
licensee’s obligations and
responsibilities in several significant
ways.

42. First, the Commission notes that
commenters ask that the Commission
explicitly collect contact information for
a “‘stop buzzer” point of contact who
can immediately shut down an
experiment if harmful interference
occurs to services entitled under the
rules to protection. The Commission’s
intent with the proposed criteria was
that collecting information for the
researcher-in-charge would fill this
need. However, because this contact
could be different than the person
actually conducting the experiment, the
Commission is explicitly adding a “‘stop
buzzer” point of contact to the list of
required information in §5.307 of the
rules. It also is adding a new §5.308 to
the rules requiring the “stop buzzer”

point of contact to be available at all
times during operation of each
experiment conducted under a program
license.

43. Second, while the NPRM
proposed that program licensees report
the specifics of their proposed
experiments to the Commission’s
program experimental registration Web
site at least seven calendar days prior to
commencement of the experiment, upon
reflection the Commission finds ten
calendar days to be a more appropriate
period. The Commission notes that, in
some instances, holidays and weekends
would shorten the number of business
days in a seven calendar-day period.
Increasing the notification period to ten
calendar days, will better ensure that
licensees, if so interested, have adequate
time to examine and respond to an
experimental posting in a timely
manner. Additionally, the NPRM
proposed that the incumbent licensee
would have the burden of identifying
interference concerns, but commenters
have convinced the Commission that
the proposed procedures would unduly
shift the burden of proof regarding
interference from experimenters to
incumbent users. The Commission finds
that it would be better to modify this
proposal to better reflect the balance of
license rights and interference
protection afforded under the existing
rules and to be consistent with our
policies for conventional experimental
licenses. Under the Commission’s
traditional conventional experimental
license program, applicants file with the
Commission all relevant information,
and the Commission makes a
determination as to whether the
proposed experiment is: (a) Acceptable
as proposed, due to a minimal risk of
harmful interference, or (b)
unacceptable as proposed, due to a
significant risk of harmful interference.
The Commission may also impose
certain requirements on granted
licenses. Based on a re-evaluation of the
NPRM'’s proposal, the Commission
agrees with commenters that it should
not shift the burden regarding
interference analysis onto incumbent
licensees. Therefore, the Commission
adopts rules that more closely adhere to
current policy and procedure for
conventional experimental licenses in
this regard.

44. First, the Commission is requiring
that at the time of application for a
program license, applicants indicate
whether they intend to operate on
CMRS or public safety frequencies. This
will provide a simple means for
interested CMRS and public safety
licensees to determine if they need to
seek further information on a program

licensee’s specific experiments from the
web-based registration system. If the
Commission becomes aware of an
applicant who fails to specify in its
application that it will be experimenting
on CMRS or public safety frequencies,
but once licensed either reports its
intent for such use or actually initiates
such use, the Commission will take
disciplinary action including, but not
limited to loss of license and/or fines. If
an experimenter alters plans after the
initial application to subsequently
include CMRS spectrum or public safety
frequencies, it must file an application
to amend its license. The Commission
believes that this procedure, along with
the web-based registration of specific
experiments, will adequately protect
critical operations from harmful
interference from tests conducted under
program experimental license while still
providing for experiment flexibility for
program licensees.

45. Second, the Commission adopts a
requirement that each web posting
include a document describing the
planned experiment and explaining the
measures being taken to avoid causing
harmful interference to any incumbent
service licensee. The Commission does
not find that describing their
experiments in web postings will be
excessively burdensome to program
licensees, as it can expect them to have
already undertaken internal analyses
regarding the interference potential of
their experiments. Thus, this
requirement is intended to provide an
open and transparent method for
potentially affected service licensees
and other interested parties not only to
become aware of planned experiments,
but also to have assurance that adequate
planning that has gone into such
experiments.

46. The Commission views this
analysis as an essential requirement for
program licensees and cautions
prospective licensees that this analysis
should not be taken lightly. It expects
that in exchange for the flexibility the
Commission is providing through the
program license, program licensees will
do a thorough analysis to ensure that
incumbent licensees are protected from
harmful interference. The Commission
notes, that in many instances, this
explanation could be brief, such as in
cases in which experiments are
proposed to be conducted indoors,
outdoors at low power, at remote
locations, or on unused frequencies. In
other instances, where the interference
risk is greater, the explanation may need
more detail, such as detailed link
budgets and propagation and
interference analyses.
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47. The Commission believes that the
requirement for program experimental
licensees to post their interference
analysis to the Commission’s program
experimental registration Web site will
generally obviate the need for
incumbent licensees to perform their
own detailed analyses to ensure
protection from interference. In this
manner, the Commission believes that
the burdens associated with preventing
harmful interference remain the same as
at present—on the potential interferer.

48. The Commission disagrees with
commenters that advocate a consent
requirement on program licensees that
plan to experiment in commercial
mobile service spectrum. Implementing
a rule requiring consent could slow the
ability for innovation without providing
any substantial benefits in interference
protection to the licensee in return. The
Commission also believes that a formal
pre-filing coordination requirement is
generally unnecessary. The Commission
believes that there may be certain
circumstances where there may be
additional concerns about how a
proposed experiment conducted under a
program experimental license could
potentially affect a commercial mobile
service provider’s network. The
Commission has discretion to place
coordination conditions on any
experimental license. The Commission
will continue to use its discretion to
place appropriate conditions on
experimental licenses in general and
experiments conducted under a program
license in particular. The Commission is
especially concerned about experiments
involving commercial mobile service
spectrum in scenarios where it
determines there may be an increased
risk of causing interference to
commercial mobile service licensees—
for instance, in public spaces—and may
require prior notification or
coordination, as necessary. As the
Commission gains experience with this
new licensing approach, it will be better
able to tailor notification and
coordination requirements as necessary
to apply only those that are most
appropriate for the specific
circumstances. The Commission also
observes that new §5.311 imposes
additional requirements for experiments
conducted in critical safety bands,
including bands used for the provision
of commercial mobile services. In
reviewing the Web site posting of the
planned experiment, Commission staff
could determine that other conditions
are necessary; alternately, a licensee
who is concerned about a posted
experiment plan and who has been
unable to resolve its concerns with the

experimental licensee could seek
assistance from us.

49. The Commission concludes that
the approach it implemented for
program experimental licenses is both
consistent with the current rules and
offers additional opportunities for
licensees to identify and resolve
potential interference concerns. Neither
coordination nor consent is required
under the current rules. Rather, the
Commission examines all applications
for conventional experimental licenses
and determines whether the proposed
operations are acceptable due to the risk
of harmful interference. If the
Commission determines that an
experimental licensee should coordinate
with an incumbent licensee to reduce
the risk of interference, it may condition
the experimental licensee accordingly.

50. The Commission will not require
coordination between program licensees
and incumbent commercial mobile
service providers. It recognizes that
there could be situations in which it
determines that there would be an
increased possibility that a planned
program experiment could have a
greater potential to cause harmful
interference to a commercial mobile
service licensee, and the Commission
will impose additional requirements in
the program licensee—or it may even
prohibit the experiment in its entirety.
Further, the Commission emphasizes
that if it becomes aware that a program
licensee is not providing adequate
analysis of the interference environment
as required by the rules, it may place a
coordination requirement on a
particular course of experimentation, or
even on all future experiments, that are
conducted under that license. In
addition, if a violation is particularly
egregious or if there are instances of
repeat violations, the Commission has
the authority to cancel that license and
deny that entity from operating under a
program license in the future. In cases
in which the Commission does impose
a coordination requirement, it expects
that all parties will cooperate to work in
good faith to expeditiously resolve any
concerns.

51. Some commenters requested that
the Commission provide as much as 30
days between a program licensee’s
notification of their experiment to the
web-based registration system and when
they could commence their experiment.
Those comments were predicated on the
NPRM'’s proposal, which would have
placed the burden of proof for claims of
harmful interference on the incumbent
licensees. Now, with the modified rule
which places that burden on the
program licensee, the Commission has
relieved incumbent licensees of much, if

not all, of this task. Nonetheless, the
Commission increased the notification
period by three days. It believes that this
10-day notification period is a
reasonable timeframe to allow
incumbents to examine, if they so
choose, any filing of interest, while not
creating long delays in experimentation.
In addition, the Commission notes that
all license applications already require
contact information to be provided, and
it is setting forth specific requirements
for program experimental licensees.
Service licensees who have questions
about a proposed experiment or its
accompanying interference analysis will
have a ready point of contact.

52. To recap, while a program license
will be granted for a series of
experiments, each individual
experiment must be preceded by a web
posting containing information required
by the rules. The Commission
emphasizes that incumbent licensees
may object to a particular experiment,
and they may contact the program
licensee to try and work out any
objections. However, only the
Commission has the authority to
prevent a program licensee from
beginning operations or to order the
cessation of operations. The
Commission is not adopting the
proposal that an experiment
automatically not be permitted to
commence until the parties resolve all
outstanding interference objections. The
added requirement that a program
experimental licensee must submit an
interference analyses in conjunction
with its notice of proposed
experimentation reduces any benefit
from this proposed provision (which the
Commission also recognizes could be
used to block or delay important
experimental work). If an incumbent
licensee believes that it will suffer
interference and does not informally
resolve the matter with the experimental
licensee, the incumbent licensee would
have to bring its concerns to the
Commission for action. In such an
event, the Commission would examine
the evidence and decide whether the
experiment should proceed as planned,
should not be permitted to proceed, or
if specific notification or coordination
requirements should be imposed. The
Commission’s Office of Engineering and
Technology (OET) will issue such a
public notice with instructions
regarding the complaint procedure.

53. In the R&O, the Commission also
addresses the process that will be used
for experiments that propose to use
exclusive Federal spectrum or shared
Federal/non-Federal spectrum. As an
initial matter, it notes that under a
Memorandum of Understanding (MOU)
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between the Commission and NTIA, the
Commission will coordinate all such
applications for Commission operating
licenses with NTIA, which is afforded
15 days to reply to the Commission.
Under its application procedures for
program licenses, however, the
Commission will not be collecting
specific frequency information, but
rather only location information with
the initial application. As described,
frequency information will be prior-
reported by the licensee to the
Commission’s Web site before any
experimentation may begin. To satisfy
its obligation to prior coordinate
experiments that will be using either
Federal exclusive or Federal shared
spectrum, the Commission will add a
question to the application form where
applicants for a program license can
indicate if they are planning on using
any spectrum that is allocated to the
Federal government on a shared or
exclusive basis and, thus, is subject to
coordination under the MOU. An
affirmative answer will trigger a
location-specific coordination with
NTIA and based on the outcome of that
coordination the Commission may place
special conditions on the license which
could include a list of frequencies or
frequency bands on which the applicant
would be restricted from operating on at
the proposed location. Applicants who
plan on using such spectrum should
plan to ensure they apply with
sufficient time to complete this
coordination prior to the time they
intend to begin transmitting as the
Commission will not grant authority to
operate until the conclusion of the
coordination process. The Commission,
at that time, will take any action if it
deems that any is warranted. As with
the similar requirement that it is
implementing for experiments on CMRS
spectrum, the Commission notes that if
it becomes aware of an applicant
indicating in its application that it will
not be experimenting on frequencies
that are part of a Federal spectrum
allocation, but once licensed either
report its intent for such use or actually
initiates such use, the Commission will
take disciplinary action including, but
not limited to loss of license and/or
fines. If an experimenter alters plans
after the initial application to
subsequently include Federal spectrum,
it must file an application to amend its
license. The Commission believes that
this procedure will adequately protect
Federal operations from harmful
interference from tests conducted under
program experimental license while still
providing for experiment flexibility for
program licensees.

54. The Commission believes that its
amended approach for prior notification
of experiments in which the licensee
provides a description of how it will
avoid interference will result in more
carefully planned program experiments,
while not imposing an undue burden on
experimenters. Further, in developing
the Commission’s new program
experimental registration Web site, it
will emphasize the importance of
implementing additional measures to
make it easier for incumbent licensees
and other interested parties to become
aware of program experiments, such as
by developing an automated process for
distributing information regarding
program experiments by RSS feeds or
other appropriate means. The
Commission finds that its overall
approach balances the needs of both
program licensees and service
incumbents, providing a public benefit
significantly outweighing its cost.

5. Use Prohibitions

55. In the NPRM, the Commission
proposed that experiments could not be
conducted under a program
experimental license when the
applicant requires non-disclosure of
proprietary information. Several
commenters expressed disagreement
with that proposal. The NPRM also
proposed that experiments could not be
conducted under a program
experimental license when an
environmental assessment or orbital
debris mitigation plan must be filed
with the Commission. There is little or
no objection to this aspect of the NPRM.

56. Decision. Commenters generally
request that they be permitted to
maintain confidentiality of proprietary
information and still take advantage of
the flexibility the Commission is
affording through the program
experimental license. As the
Commission has stated throughout this
proceeding, its goal is to enable more
robust experimentation. With that
principle in mind and based on the
comments and an examination of our
current process, the Commission is
modifying the proposal related to the
treatment of confidential and
proprietary information.

57. The Commission believes that
program licensees can describe their
experiments under the prior notification
procedures and report on the results of
their experiments on the Commission’s
Web site in general terms that do not
disclose any proprietary or confidential
information. The Commission will
require public disclosure of frequency,
power, location, emission designators
and contact information. The
Commission observes that this

information, with the exception of
power and emission designators, is
required for public disclosure today for
conventional experimental licenses. The
Commission also finds that requiring
public disclosure of power and emission
designators is necessary so that
potentially affected service licensees
can assess the program licensee’s
analysis of interference avoidance and
mitigation, given the reduced level of
Commission review that may occur
prior to specific experiments under the
program license. Moreover, the
Commission may request that a program
licensee provide information in addition
to that required by the rules, which
could include proprietary or
confidential information. For example,
such information requests may be
necessary to resolve an interference
complaint, to gain a better
understanding of new technology
development, or to audit the program to
ensure that parties are conducting actual
experiments. If confidential or
proprietary information must be
disclosed due to Commission request for
additional information, it will entertain
requests to keep such information from
the public, consistent with the current
rules for treating confidential
information set forth in § 0.459. Failure
to comply with a Commission request
for additional information or, if review
of such information reveals that a
licensee is not conducting a program of
actual experimentation, could result in
forfeiture of the program license and
loss of privilege of obtaining such a
license in the future. The Commission
modifies its rules accordingly. Finally,
the Commission reiterates that if entities
believe that they need to disclose
confidential or proprietary information
as part of the justification for their
license, they can forego the program
experimental license and instead obtain
a conventional experimental license.

58. Additionally, the Commission
adopts the NPRM’s proposal to prohibit
program experimental licenses when an
environmental assessment or orbital
debris mitigation plan must be filed
with the Commission. It finds that these
prohibitions are necessary due to the
required Commission review and
approval of these filings prior to the
onset of operation. The Commission’s
overall approach to use prohibitions
balances the need to reduce the costs of
regulatory burdens on experimental
licensees and the benefits of protecting
the public from harmful interference to
existing radio services.

6. Innovation Zones

59. Many commenters are skeptical of
the NPRM'‘s proposal to create a discrete
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innovation zone program license, and
the Commission is not doing so in the
R&O. Nevertheless, it believes that there
is a place for designating specific areas
where licensees can operate
experimental devices to assess real
world performance in the presence of
other similar or dissimilar devices,
differing terrain, and changing
atmospheric conditions. The
Commission believes that, if properly
structured, such zones can provide
equipment developers valuable insight
to ensure that their products perform as
intended when they become available to
the public. Therefore, the Commission
establishes a mechanism by which it
can create innovation zones—
designated geographic areas and
frequency ranges—in which program
licensees will be afforded additional
opportunities to design and conduct
experimentation.

60. Commenters observe that
establishing an innovation zone under
the NPRM'’s proposed rules would have
been a complex undertaking whose risks
would have been difficult to evaluate
without any experience with other types
of program experimental licenses.
Further, because the Commission did
not propose any restrictions on who
could hold an innovation zone license,
organizations and individuals not as
well-versed in RF spectrum
management as research licensees could
potentially have obtained such licenses,
thereby increasing the interference risk
to licensed services. While the
Commission has considered restricting
eligibility for innovation zone licenses
in the same fashion that was proposed
in the NPRM for research and medical
licenses, it declines such an approach,
as that could severely limit the utility
the Commission envisions for such
zones.

61. The Commission concludes that
there is a better way to enable the type
of widespread experimentation that it
envisioned under the NPRM’s
innovation zone proposal. Accordingly,
the Commission adopts rules that allow
it—on its own motion or in response to
a public request—to designate a defined
geographic area and frequency range(s)
as an innovation zone for specific types
of experiments. An innovation zone
designation will not confer operating
authority on the entity that owns or
manages the designated site. Instead,
under the rules that the Commission
adopts, it will permit research program
experimental licensees to operate in
innovation zones within guidelines that
will be establish on a case-by-case basis.
These zones may include geographic
areas beyond a program licensee’s
authorized area. Thus, the Commission

will effectively provide in some
circumstances an extension of a
research program license, without the
licensee being required to modify that
license to cover a new location. By
modifying the NPRM’s proposal in this
manner to limit operational authority
within an innovation zone to program
licensees, the Commission can better
manage the potential for harmful
interference from individual
experiments, while still providing
opportunities to test potentially
innovative wireless devices in real
world operating environments.

62. The Commission recognizes that
there must be some limits and
constraints to minimize the potential of
harmful interference due to operation
under this expanded flexibility. First, it
reiterates that these innovation zones
may be created only by specific
Commission action in response to a
request, or alternatively, on the
Commission’s own motion. An
innovation zone designation will be
conveyed via Public Notice and posted
on the Commission’s new program
experimental registration Web site,
detailing the specific geographic area(s)
included and the technical parameters,
such as frequency bands and power
limits, included. In that connection, the
Commission observes that OET has
delegated authority to generally
administer the ERS, which therefore
gives it the authority to designate
experimental innovation zones and their
operational conditions. Second,
operation under this authority will not
permit a program licensee to abdicate its
notification and reporting
responsibilities. Prior to operating in an
innovation zone, program licensees
must provide notification of their
intended operations consistent with the
procedures adopted in the R&O. It is
important that all licensees have full
knowledge of operations in an area, so
that, if necessary, they can remedy
harmful interference. Finally, only
program licensees will be permitted to
operate in an innovation zone under
their existing authorization.
Conventional licensees will have to
apply for and receive a license
modification if they want to expand the
scope of their experimentation to an
area and frequency band that is part of
an innovation zone.

63. Structuring innovation zones in
this way will allow targeted
experimentation in response to specific
industry or regulatory needs. The
Commission believes that these
innovation zones hold great promise to
enable development of robust devices
that can withstand the increasingly
complex communications environment

in which they must operate.
Accordingly, the Commission’ s revised
innovation zone structure can provide a
significant public benefit, while
reducing substantially the potential
interference costs of the NPRM’s
innovation zone proposal.

C. Compliance Testing License

64. The NPRM noted that § 2.803 of
the Commission’s rules provides for the
operation of RF devices for compliance
testing, but does not eliminate the
requirement to obtain a station license
for products that normally require a
license to operate. The NPRM therefore
asked how laboratories engaged in the
testing of equipment, that are not
themselves manufacturers or licensed
service providers, should be authorized
to conduct their work. It also asked if
the Commission should make specific
provisions in its part 5 experimental
radio service rules to issue licenses to
laboratories accredited by accreditation
bodies that it recognizes for RF product
testing consistent with their approved
competencies.

65. In a related issue, the NPRM noted
that the Commission’s equipment
approval process often requires testing
at an Open Area Test Site (OATS). The
NPRM observed that the Commission’s
existing rules require an experimental
license for radiation emissions testing in
conjunction with regulatory approval
and asked how entities engaged in open
area testing, but that are not themselves
manufacturers or licensed service
providers, should be authorized to
conduct their work. The NPRM sought
comment on whether the Commission
should make specific provisions in its
part 5 experimental radio service rules
to issue licenses to these entities
patterned after the program license
model.

66. Decision. The Commission
concurs with the commenters’
assessment that it is appropriate for the
Commission to issue laboratories
engaged in the compliance testing of
equipment, including those operating an
OATS but that are not themselves
manufacturers or licensed service
providers, licenses with similar terms,
conditions, and renewal processes as we
are adopting for program experimental
licenses. It will therefore create another
type of experimental license—a
compliance testing experimental
license—to account for the work of test
labs that conduct compliance testing
under the Commission’s equipment
authorization program. This license will
be available both to those test labs that
the Commission currently recognizes for
RF product testing and to any other test
lab that it finds has sufficient expertise
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to undertake such testing. Due to the
nature of the compliance testing
process, the Commission will not
impose on them most of the limitations
and reporting requirements that it is
imposing on program licenses.
Specifically, because compliance testing
often involves emission measurements
in restricted bands, compliance testing
licensees will be exempt from the
prohibition on operating in the
restricted bands listed in § 15.205(a) of
the rules and from operating in the
bands allocated exclusively to the
passive services. In addition, the
Commission will not impose the
designation of a “stop buzzer”” point of
contact nor the ten- day notification
period requirements on these licenses,
as it does not believe that any
significant interference risk exists for
products reaching this stage of
development, when operated by a test
lab solely for the purposes of certifying
equipment for compliance with our
rules. Finally, the Commission will not
require the filing of a narrative
statement detailing the results of the
testing done under this license. By its
nature, successful testing results in the
issuance of an equipment certification
grant and an entry in the Commission’s
Equipment Authorization System. Test
labs are already required to include
various test reports and other
documentation, negating any need to
mandate compliance with the more
general program license reporting
requirement. Compliance testing
experimental licensees will also be
exempt from the additional
requirements in§ 5.311 of our rules that
relate to safety of the public.

67. The Commission does find,
however, that some restrictions are
necessary on these licenses. First, while
it received no comment regarding
eligibility, it finds that it is important to
limit eligibility to Commission-
recognized testing laboratories to
provide assurance to the public of the
competency of the entities that are
engaged in compliance testing and
operating under this broad authority.
However, the Commission does not
currently require that Commission-
recognized testing laboratories be
accredited, and thus the Commission
will not limit eligibility to accredited
laboratories. Rather, it will grant
compliance testing experimental radio
licenses to those laboratories recognized
by the Commission as being competent
to perform measurements of equipment
for equipment authorization.

68. In addition, the Commission will
limit the authority of compliance testing
experimental licenses to only those
testing activities necessary for product

certification. Accordingly, compliance
testing experimental licensees will not
be permitted to conduct immunity
testing under this license. Such testing
often entails high powered emissions
over a very broad swath of spectrum,
which could pose a significant risk of
interference to other systems, including
Federal systems. A traditional
conventional experimental license will
be required for immunity testing to
ensure that all necessary coordination is
conducted and that all reasonable
precautions against interference are
taken. Finally, consistent with the new
program and medical testing
experimental licenses, the Commission
will require compliance testing license
applicants to apply on revised FCC
Form 442, and it will issue compliance
testing licenses for five years and
prohibit transfers of such licenses. Each
applicant must specify how it is eligible
to receive a compliance testing
experimental license, such as by
including a description or other proof of
its qualifications. The Commission finds
that this structure will provide public
benefits by ensuring efficient
compliance testing at minimal costs.
Rules specific to this license are
contained in a new subpart G within
part 5 of the Commission’s rules.

D. Medical Testing License

69. The Commission has established
an additional type of license to meet
specific needs of the medical
community for clinical trials—the
medical testing license. While non-
clinical trial testing is permitted under
our program license, the Commission
finds that it can best meet medical RF
experimentation needs by providing
several different types of authorizations
that can support a broad range of
medical device research, development
and testing, rather than limiting such
experimentation to the medical program
license concept that was proposed in
the NPRM.

70. As an initial matter, the
Commission notes that the medical
program experimental radio license
proposed in the NPRM was narrowly
targeted for hospitals and other health
care institutions. The Commission
proposed that this license would be
limited to the testing and operation of
new medical devices that use wireless
telecommunications technology for
therapeutic, monitoring, or diagnostic
purposes that have not yet been
submitted for equipment certification,
or for devices that use RF for ablation,
so long as the equipment is designed to
meet the Commission’s technical rules.
As was discussed, ongoing programs of
related or unrelated experiments that

encompass basic research and
experimentation—including medical
research and experimentation—logically
fall under the broader category of
research experiments. Research
laboratories and manufacturers, as well
as health care institutions, that conduct
medical RF experimentation will be
eligible for a program license, thus
meeting the needs of a broad range of
entities. Accordingly, the Commission is
not creating a medical-specific program
experimental radio license category.

71. Decision. The Commission finds
that the program license framework may
not meet all of the testing needs of the
medical device community. For
example, licensees that operate under a
program license will be required to
conduct tests at geographic locations
under their control. This will limit the
ability of entities doing medical
research to conduct clinical trials—
particularly those involving patients or
devices used for home care.

72. To meet these needs, the
Commission establishes the medical
testing license. This license will be
available to health care facilities as
defined in § 95.1103(b) of the rules so
they can conduct clinical trials of
medical devices that have already
passed through the early developmental
stage and are ready to be assessed for
patient compatibility and use, as well as
operational, interference, and RF
immunity issues in real world
situations. The health care facility itself
will be the responsible party for all
testing and responsible for proper
operation of equipment, as well as being
responsible for remedying any
interference issues that might arise
during the trial. The Commission will
scrutinize the qualifications of
applicants for medical testing licenses
to ensure that they have sufficient
expertise in RF management so as not to
cause harmful interference to any
authorized spectrum user. Similar to the
requirement for program experimental
licenses, the Commission will require
each applicant to submit a statement
with its application detailing how it
meets eligibility requirement relative to
RF expertise.

73. While the Commission will not
explicitly condition medical testing
licenses on health care facilities
obtaining FDA approval to conduct a
clinical trial for the RF devices to be
tested under a medical testing license,
as it can envision some applications
where such approval may not be
necessary, the Commission cautions that
all parties involved in clinical testing
must be aware of the FDA'’s jurisdiction
and take all necessary steps to satisfy
the requirements of both the FDA and
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the Commission prior to testing a
device. Thus, medical testing licensees
must consider that a license grant by the
Commission may not by itself be
sufficient to begin testing. Each
experimenter must determine whether
the device needs specific pre-approval
from the FDA, including whether the
device meets the criteria for testing
under an IDE. The Commission also
notes that it and FDA may consult from
time to time if questions arise regarding
the use of devices under the medical
testing license. If the Commission
determines that FDA requirements have
not been met for a particular device that
is the subject of an experiment, it may
take action up to and including
termination of the experimental license.

74. Because medical testing licenses
are primarily designed to address the
needs of health care facilities that want
to conduct their own clinical trials, they
are similar to product development
licenses. However, medical testing
licenses are targeted to a distinct user
community to provide the flexibility
needed to conduct clinical trials.
Similar to program licenses, the
Commission will issue medical testing
licenses for five year, renewable terms,
and the licensee will be authorized to
conduct multiple unrelated experiments
under just one license. Although the
Commission proposed that medical
program licenses be limited to
investigations and tests involving
therapeutic, monitoring, and diagnostic
medical equipment that have not yet
been submitted for equipment
certification, or for devices that use RF
for ablation, the Commission will
slightly modify this description to be
consistent with the FDA’s definition of
a medical device. Specifically, it will
define a medical device for the purposes
of a medical testing license as a device
that uses RF wireless technology or
communications functions for
diagnosis, treatment, or patient
monitoring. Under the rules adopted,
the Commission will permit medical
testing licensees to operate in any
frequency band under part 15 (Radio
Frequency Devices), part 18 (Industrial,
Scientific, and Medical Equipment), or
part 95 (Personal Radio Services,
Subpart H—Wireless Medical Telemetry
Service and Subpart —Medical Device
Radiocommunication Service) of the
Commission’s rules. The Commission’s
goal is to speed the process for device
development to benefit the public, and
it believes that goal is best served by
requiring that the device being tested
under a medical testing license comply
with existing parts 15, 18, or 95 rules,
so that additional rulemaking efforts are

not necessary. If medical devices do not
comply with the technical limits in
these rules, they must be tested under

a conventional or program experimental
license.

75. The Commission notes that
harmful interference caused by an
experimental licensee to any licensed
service is unacceptable, and thus it
finds no need to exclude certain
Amateur Radio bands from potential use
by medical testing licensees. More
generally, the Commission does not find
the concerns raised regarding medical
experimental licenses to be
fundamentally different than the
concerns raised about research program
experimental licenses, which have
already been addressed. In particular,
any part 5 licensee, including a medical
testing licensee, will be responsible for
ensuring that harmful interference is not
caused to authorized spectrum users.
Similarly, medical testing licensees
must ensure that their devices are
immune to interference affects from
authorized services sharing the same
bands as their devices. Testing under a
medical testing license will allow for
such testing. Thus, it will not restrict
medical testing licensees from operating
in any of the specific bands noted by
commenters.

76. To make the medical testing
license as useful as possible for clinical
trials, the Commission will permit
licensees to conduct these trials not
only at the facilities (e.g., a hospital)
under their control—a requirement for
program licensees—but also to conduct
product testing in other locations. For
example, the Commission will permit
licensees to conduct experiments when
patients are confined to their homes as
they recover from medical procedures or
when patients, who are using implanted
or body-worn medical devices, are
ambulatory. This flexibility is necessary
to ensure critical functions for many
medical devices—such as remote
monitoring, device tolerance to
potential interference sources, and
patient ability to use devices without
the benefit of assistance as critical
aspects of experiments conducted
outside of medical campuses. Health
care facilities will specify their intended
area of operation when they apply for a
medical testing license, as specified in
§5.404 of our rules. The Commission
recognizes that some commenters
expressed concerns about the
interference potential that could be
caused to authorized services if medical
experiments are conducted outside a
health care facility. The Commission
believes that this concern is addressed
in several ways. First, a medical testing
license will be used primarily for

clinical trials, not basic medical
research. This means that the basic RF
experimentation for the medical device
will have already been completed and
the device, in many cases, will already
have received FDA approval for such
testing. In addition, although a health
care facility could oversee a clinical trial
beyond its facility, it may not want to
assume this responsibility in some cases
and instead prefer that the device
manufacturer or health practitioner,
under a conventional or product
development trial license, assume
responsibility for clinical trials outside
the health care facility. The Commission
will also require that medical testing
licensees follow the same responsible
party and designation of “‘stop buzzer”
point of contact requirements as
program licensees. Finally, the
Commission will require that medical
testing licensees follow the same notice
and reporting requirements as program
licensees—i.e., medical testing licensees
must provide both prior notification of
planned experimentation and a report of
experimental results on the
Commission’s program experimental
registration Web site. This public
disclosure of medical testing prior to
and at the conclusion of each trial will
notify authorized users of such testing
in their geographic area. The
Commission intends to closely monitor
medical testing experiments and may
revisit these geographic requirements as
it gains some experience with this new
type of license.

77. In the NPRM, the Commission
proposed that medical program
experimental licensees file yearly
reports to the experimental licensing
system of the activity that has been
performed under their licenses to
provide a venue for sharing information
that medical researchers would find
beneficial in the goal of patient care. No
one commented on this proposal. The
Commission concludes that a yearly
reporting requirement for medical
testing licenses will likewise support
the sharing of useful information within
the medical community, and it adopted
such a requirement. These reports will
be filed through the same Web site that
will be used for registering experiments
and will be available to the public. This
action will facilitate the dissemination
of information obtained in medical
testing experiments that may be
beneficial in providing improved
patient care.

78. Finally, the Commission adopted
the NPRM'’s proposal that tests
conducted under a medical
experimental authorization not be
subject to our traditional station
identification rules. As the Commission
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observed in the NPRM, its past
experience in the medical device field
suggests that such requirements are
impractical for many of the devices
expected to be tested under the
proposed new authorization, and the
typical power level and deployment
environment for such devices will serve
to reduce the potential for unanticipated
interference that cannot be readily
identified and resolved.

79. The Commission also notes that
health care facilities that wish to enable
medical device testing by program
licensees under real-world conditions
(including testing with patients) can
instead request that they be designated
as an innovation zone for such testing.
Thus, a health care institution that
would like to offer its facilities as a test-
bed, but lacks the expertise to oversee
such operations itself, can petition the
Commission to designate their facility as
an innovation zone, so that individual
developers and manufacturers with
research program licenses can use the
facility under their license. This
approach may be particularly useful for
manufacturers who want to test medical
or other types of equipment that will be
used in a health care setting while it is
in the product development stage, but
who will not be eligible for the medical
testing license. The Commission notes
that under the innovation zone
approach, the program licensee that the
health care facility permits to
experiment on its premises would be
the responsible party for the testing and
operation of equipment within the
innovation zone. This is different from
the medical testing license, in which the
health care facility is the responsible
party.

80. These different licensing options
represent a multi-faceted approach to
facilitate robust medical RF
experimentation that responds to the
record developed in this proceeding.
The medical testing experimental
license complements the types of
medical RF experimentation that parties
will be able to conduct under either a
conventional or program experimental
license. This overall approach will
provide a significant benefit to the
public at no public cost by streamlining
the process by which medical
equipment is approved under our
equipment authorization procedures,
thus reducing the time it takes to
develop cutting-edge medical devices
and systems.

E. Broadening Opportunities for Market
Trials

81. In the NPRM, the Commission
noted that market studies and real-
world trials, which require operation of

equipment prior to authorization, can be
vital to the transformation of prototypes
to fully functional new products and
services that meet consumer needs. This
observation continued from the more
general examinations of the market
study process undertaken by the
Commission in the August 2009
Wireless Innovation NOI and the March
2010 National Broadband Plan. The
Commission observed in the NPRM that
its rules generally prohibit marketing or
operation of equipment prior to
authorization, but that some exceptions
exist. Specifically, § 2.803 of the
Commission’s rules allows for
advertising and display, conditional
sales to certain businesses, and outright
sales of equipment that has not yet been
authorized so long as proper notice is
provided to the prospective buyer. This
rule section also permits a manufacturer
to operate its product for demonstration
or evaluation purposes under the
authority of a local Commission-
licensed service provider so long as that
equipment operates in the bands
licensed to that service provider.
Additionally, §5.3(j) of the rules
permits licensees operating non-
certified equipment under experimental
radio authorizations to conduct “limited
market studies,” on a case-by-case basis
subject to limitations established by the
Commission. Because these rules and
exceptions are scattered over several
rule parts, equipment manufacturers
and licensees are often confused as to
which particular rules apply to various
situations. Thus, the NPRM proposed to
bring more clarity to the rules regarding
the operation and marketing of RF
devices prior to equipment approval
and also to relax the conditions under
which market trials can be conducted to
enable more robust market trial
activities by a greater number of
innovators.

82. As a first step, the NPRM
proposed to parse the existing rule into
separate rule sections—one addressing
rules for marketing devices prior to
equipment authorization and one
addressing operation of devices prior to
equipment authorization. These rule
sections—§§ 2.803 and 2.805,
respectively—would more clearly define
the parameters for marketing and
operating devices prior to equipment
authorization. The Commission adopted
the proposed new rule structure, which
we find will provide the public benefit
of increased clarity at no public cost.

83. The NPRM did not propose to
alter the substance of the existing rules
in § 2.803, but rather proposed only to
clarify them so that they would be easier
to understand. However, commenters
raise an issue with the provision that

effectively prohibits operating
unauthorized devices in residential
areas. Under existing § 2.803(e)(1)(iv) of
our rules, RF devices may be operated,
but not marketed, for the purposes of
“evaluation of product performance and
determination of customer acceptability,
provided such operation takes place at
the manufacturer’s facilities during
developmental, design, or pre-
production states.”

84. In the case of testing devices in
conjunction with a service provider,
that provider is the licensee and is
ultimately responsible for operations
under its license. Moreover, the service
provider has a direct interest in not
causing interference to its own
customers and therefore has a
significant incentive to take steps to
minimize any risk. The Commission
will therefore modify proposed
§§ 2.805(b)(3)(iii) and 2.805(b)(3)(iv) of
the rules to permit a manufacturer to
operate unauthorized equipment in a
residential area, so long as it is operated
in conjunction with, and under the
authority of, a service provider’s license.
Finally, the rules the Commission adopt
requires that licensees in market trials
ensure that trial devices are either
rendered inoperable or retrieved from
trial participants at the conclusion of
the trial, and that licensees notify
participants in advance of the trial that
operation of trial devices is not
permitted following the trial. These
rules essentially follow existing rules
and procedures currently available in
the ERS for limited market studies.

85. In consideration of the comments,
the Commission will add a provision to
the rules in § 2.805(b)(2) to permit
general operation of RF devices subject
to certification that have not yet been
certified without the need for an
experimental license, provided that the
devices are operated as part of a trade
show or exhibition demonstration and
at or below the maximum power level
permitted for unlicensed devices under
its part 15 rules. Current rules provide
such an exception only for devices
designed to operate under parts 15, 18,
or 95, and the Commission is keeping
that exception. Expanding this
exception to devices designed to operate
under any rule part, but capping the
power level for demonstration purposes
to the part 15 levels, will reduce
burdens on manufacturers, as they will
no longer need to obtain an
experimental license or Special
Temporary Authorization (STA), or
operate under a third party’s service
license to conduct such demonstrations.
Further, this expansion will increase
opportunities for manufacturers to
demonstrate their products, with little
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potential for increasing interference, as
emissions at part 15 levels are currently
permitted. The Commission does not
find it necessary to restrict such use to
indoor only or to preclude in-motion
operations. The Commission observes
that the current exceptions do not
include such restrictions, and it has not
received any interference complaints.
However, the Commission will not
allow RF devices operating under this
provision to be used beyond trade
shows or exhibitions. Trade show and
exhibition schedules and operating
hours are known and generally occur in
confined areas, and often have their
own frequency coordinators, so any
instance of harmful interference can be
identified and remedied quickly. In
contrast, unrestricted use of uncertified
devices at any location, even at the part
15 levels, could increase the likelihood
of interference to authorized spectrum
users without any such ability for quick
remediation. Accordingly, the
Commission finds that its revised rules
strike an appropriate balance between
the benefits of enhanced opportunities
for manufacturers of RF devices to
demonstrate their products and the
potential costs of harmful interference
to authorized Commission radio
services.

1. Product Development and Marketing
Trials

86. In the NPRM, the Commission
proposed to expand upon the existing
concept of “limited market studies” as
currently codified in our part 5 rules.
Specifically, it proposed to adopt a new
subpart that contains provisions for two
types of trials—product development
trials and market trials. As an initial
matter, because part 5 does not contain
a definition of marketing, the
Commission proposed to cross-reference
the part 2 definition in the revised part
5 market trial rules and sought comment
on whether this definition meets the
needs of part 5 licensees. It then
proposed that a product development
trial be defined as an experimental
program designed to evaluate product
performance in the conceptual,
developmental, and design stages, and
that a market trial be defined as a
program designed to evaluate product
performance and customer acceptability
prior to the production stage. The
Commission proposed that these trials
be conducted under the authority of a
part 5 license and—because they would
typically involve equipment that has not
yet been certified—operate as an
exception to the general part 2 rule
restricting such operation.

87. The NPRM envisioned that
product development trials could

include equipment that would not be
able to operate in compliance with
existing Commission rules, absent an
experimental radio authorization. Thus,
the Commission’s proposals were
designed to generally track the existing
rules for limited market studies, in that
the NPRM proposed to explicitly
prohibit the marketing of devices
operated as part of a product
development trial and retain the
requirements that licensees retain
ownership of the equipment and they
notify users that they are part of a
limited market study.

88. Regarding market trials, the
Commission recognized that they often
involve the offer for sale or lease of a
device operated pursuant to a license, so
that manufacturers and service
providers can evaluate customer
demand for new capabilities or services
at various price points. It proposed that
under a market trial, licensees would be
permitted to lease equipment to trial
participants. However, it also proposed
to continue the prohibition on sale of
equipment that has not yet been
certified to market trial participants,
such as consumer end users, and require
that licensees retain ownership of
equipment. To do otherwise, the
Commission reasoned, would put the
ownership of uncertified equipment
directly with consumers and complicate
the Commission’s efforts to enforce its
rules when the trial ends. The
Commission also proposed to require
that licensees ensure that trial devices
are either rendered inoperable or are
retrieved at the end of the trial.
Additionally, recognizing that two
parties may plan to conduct a market
trial together (e.g., a manufacturer
working in conjunction with a service
provider), it proposed rules that would
permit it to issue a part 5 license to
more than one party, and to allow
licensees to sell equipment to each
other. In these instances, it proposed
that one party must be designated as the
responsible party for that trial. Finally,
to ensure that it would have a licensee
identified as the responsible party for all
market trials, the Commission proposed
that a part 5 license would be necessary
for all market trials, even those for
devices designed to be authorized under
parts 15, 18, or 95 of its rules.

89. Decision. The Commission
believes that the proposals will expand
the availability of trials, so that
manufacturers and service providers can
gain valuable insight to the needs of
consumers prior to offering new
products and services to the broader
marketplace. Commenters generally
agreed, and the Commission adopts
those proposals with only minor

modifications. The Commission finds
that the changes are in the public
interest and will provide a significant
benefit at little or no cost.

90. The Commission believes that
these rules address the concerns that
some commenters expressed regarding
the potential for proliferation of
unauthorized equipment. The
prohibition on the sale of such
equipment to consumers has been in
place for market studies under part 5
rules for some time, as has a
requirement that each experimental
licensee inform all participants in a
market trial that the operation of the
service or device is being conducted
under an experimental authorization
and is strictly temporary. These rules
have worked well in the past and the
Commission believes that they will
continue to function as designed to
ensure that trials do not become proxies
for actual product or service offerings.

91. Regarding Mayo’s concern that the
proposed definition of a product
development trial in § 5.5 is too narrow
and should be expanded to explicitly
include medical devices, the
Commission concurs. As the
Commission has observed in
discussions regarding medical testing
licenses, medical devices must not only
be evaluated in the conceptual,
developmental, and design stages, but
also through extensive clinical trials.
The Commission envisions that a party
developing a medical device might seek
authorization for a product development
trial when, it has developed equipment
that would not be able to be operated in
compliance with existing Commission
rules, absent an experimental radio
authorization. To remove any
uncertainty about the potential scope of
a product development trial, the
Commission modifies the definition of a
product development trial to
specifically include medical devices
being used in clinical trials.

92. The rules that the Commission
adopts differentiate between product
development trials and market trials, as
set forth in §5.501 and 5.502 of our
rules, respectively. In a product
development trial, licensees must own
all of the equipment, must inform all
participants of the nature of the trial,
and must not market devices or offer
services for hire. Market trials, coming
later in the development process, will
also have requirements that the
licensees retain ownership of all
equipment, but the Commission will
allow limited marketing of equipment.
Specifically, it will permit the sale of
equipment between licensees in a
market trial, provided that they each
have an experimental license
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authorizing a market trial. The
Commission will also permit the lease
of equipment to trial participants. As an
example, a manufacturer holding an
experimental license for a market trial
may sell equipment to a similarly
licensed service provider, but neither of
those licensees may sell equipment to
an unlicensed trial participant—rather,
those participants may only lease trial
equipment. In addition, the rules
require that if more than one licensee is
authorized for a market trial, one of
those licensees must be designated as
the responsible party for the trial. The
Commission will designate the
responsible party, if the parties
themselves do not submit that
information to us. Finally, the rules
require that licensees in market trials
ensure that trial devices are either
rendered inoperable or retrieved from
trial participants at the conclusion of
the trial, and that licensees notify
participants in advance of the trial that
operation of trial devices is not
permitted following the trial. These
rules essentially follow existing rules
and procedures currently available in
the ERS for limited market studies.

93. The Commission finds it logical to
require that both product development
and market trials be authorized under
conventional—rather than a program—
experimental licenses. The Commission
does so in recognition of the inherent
difference between product
development and market trials and
“regular” experimentation and testing—
the most prominent difference being the
necessity to prevent an experimental
licensee from creating a de facto service
through the experimental licensing
process. The Commission does not
believe that requiring a conventional
license—a continuation of the
Commission’s existing practice for
market trials—will diminish either the
ability of experimenters to conduct such
trials or the independent value of a
program license.

94. The Commission believes that
these rules will enhance and build on
the rules previously available to part 5
licensees for market studies. They
provide additional flexibility for
manufacturers and service providers to
gain an understanding of the viability of
their products in the marketplace. The
Commission is confident that
experimental licenses will take
advantage of them and provide a
substantial benefit to the American
public at minimal cost.

2. Evaluation Kits

95. Evaluation kits typically consist of
a component that a manufacturer
intends to offer for sale, mounted on a

board, with or without an enclosure, in
configurations that provide connections
to a power supply, easy access to
terminals, and sometimes supporting
devices or other hardware. The NPRM
noted that in many instances,
developers and system integrators seek
to obtain evaluation kits from
manufacturers to test and evaluate a
component that the manufacturer
intends to offer for sale to facilitate the
purchaser’s development of hardware
and software for use with that
component. The NPRM pointed out that,
under the current rules, sales of these
kits are not permitted before equipment
authorization is granted for the
component, and that this restriction
delays the ability of manufacturers and
system integrators to develop hardware
and software for use with the
component. Recognizing that this
restriction leads to inefficiency in the
device development process, the NPRM
proposed to modify § 2.803 of the rules
to allow the sale of these evaluation kits,
so long as notice stating that the
component has not yet been certified is
provided to any buyer.

96. Decision. There was no opposition
to the proposal to modify § 2.803 to
allow for the sale of evaluation kits,
provided that notification to the buyer
is provided regarding the authorization
status of the component. Accordingly,
the Commission adopts that proposal. In
doing so, it notes, as pointed out by the
Telecommunications Industry
Association (TIA) and the
Semiconductor Industry Association,
that not all sales of evaluation kits are
prohibited by the rules. However, the
Commission’s action here removes any
ambiguity that may exist over which
kits fell into the prohibited category,
thus simplifying our regulations for the
benefit of continued innovation.
Additionally, the Commission
incorporates—with some edits—the
changes to § 2.1, 2.803, and 2.805 that
were recommended by the
Semiconductor Industry Association. In
particular, the Commission modifies the
Semiconductor Industry Association’s
proposed definition of evaluation kits to
include software, as well as to reference
system integrators and product
developers, so that the definition would
read: ““An assembly of components,
subassemblies, or circuitry, including
software, created by or for a component
maker, system integrator, or product
developer for the sole purpose of
facilitating: (i) End product developer
evaluation of all or some of such
components, subassemblies, or
circuitry, or (ii) the development of
software to be used in an end product.”

3. Importation Limits

97. In the NPRM, the Commission also
addressed rules that place limits on the
quantity of devices that can be imported
for testing and evaluation to determine
compliance with the rules or suitability
for marketing. The current rule in
§ 2.1204(a)(3) permits RF devices to be
imported in quantities up to 2000 units
for products designed solely for
operation within a radio service that
requires an operating license, and up to
200 units for all other devices. The
Office of Engineering and Technology
proposed in its 2006 Biennial Review
Staff Report to increase the importation
limit for devices that do not require an
individual station license from 200
units to 1200 units, and further
proposed to treat devices that contain
both licensed and unlicensed
transmitters as licensed, and therefore
subject to the 2000-unit importation
limit applicable to licensed devices. The
Commission reiterated that proposal in
the NPRM, stating that these limits
would better reflect current
manufacturing, design, and marketing
techniques, and would also decrease the
administrative burden on both industry
and the Commission.

98. Decision. The rules limiting the
importation of devices that have not yet
been authorized are intended to strike a
balance between ensuring that
manufacturers have a sufficient number
of devices available for compliance
testing and market studies, while also
ensuring that unauthorized devices are
not distributed to the general public
thereby reducing the risk of harmful
interference to authorized devices.
Originally, the Commission provided
that unauthorized devices could be
imported in “limited quantities.” That
ambiguous designation was later
clarified to a limit of 200 devices for
testing and evaluation to determine
compliance with the Commission’s
Rules and Regulations or suitability for
marketing. Subsequently, in 1998, the
Commission adopted the current
importation limits of 2000 devices for
services in which a license is needed
and 200 devices for all other services.
Since the Commission last modified its
rules, the communications market has
undergone significant changes
characterized by a proliferation of both
licensed and unlicensed devices, as well
as highly-sophisticated new devices—
such as the latest mobile phones—that
contain several licensed and unlicensed
transmitters. Such devices are being
introduced to the marketplace at ever
increasing rates. These changes have led
to requirements for extensive testing, as
well as significant market research
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trials, to ensure that these devices will
meet user expectations. Device testing is
further augmented by the need for
devices sold to multiple
telecommunications providers to be
tested on each provider’s network.
Thus, based on our experience—as well
as the comments—the current
importation limits are no longer
adequate to meet the industry’s needs.
The need for increased device testing, in
turn, has put additional pressure on the
Commission to issue timely waivers of
the existing limits, so that
manufacturers and telecommunications
providers can meet their deadlines.

99. The Commission therefore adopts
the proposal to increase the current
importation limits. However, based on
the comments and our experience in
granting waivers of the current limits,
the Commission believes that the
proposed increase was too modest to
make a significant difference to
manufacturers or to Commission staff.
In particular, it notes that several
commenters—requested that the
Commission raise the limits beyond
what was proposed and that it apply a
common limit for all devices. The
Commission agrees with the
commenters, and thus is adopting rules
that increase the importation limit for
all devices—those that require a license
and those that do not—to 4000 units.
Adopting a single limit for all devices
will decrease the administrative burden
on both manufacturers and the
Commission. Additionally, given the
number of devices available that contain
a mix of unlicensed transmitters and
transmitters that require operation
pursuant to a Commission license, it
finds that the current distinction among
device types is less meaningful.
Furthermore, the Commission does not
expect that an increase in the limit will
increase the risk of interference from
devices that are solely unlicensed.
Based on its experience, the
Commission believes that a new 4000-
unit limit—which is one-third larger
than the 3000-unit limit suggested by
Qualcomm—will be sufficient to meet
industry’s needs. The Commission finds
that a 4000-unit limit strikes the proper
balance among ensuring that sufficient
devices are available for testing,
protecting authorized devices from
harmful interference, and freeing up
Commission resources from addressing
excessive numbers of waiver requests.
With respect to adoption of the 8000-
unit limit recommended by TIA, the
Commission finds a four-fold increase
would be excessive. To the extent that
a TIA member or other party has a
specific need to import more than 4000

units for testing, it will continue its past
practice of providing reasonable
flexibility on a case-by-case basis,
subject to justification for a higher
number of imported units. Under this
approach, the Commission can still
accommodate the interest of parties,
such as TIA, that advocated for a larger
importation limit. Accordingly, the
Commission finds that this balanced
approach benefits the public by
reducing administrative burdens, while
guarding against the costs of harmful
interference to authorized Commission
devices.

F. Modifying and Improving Rules and
Procedures

100. Anechoic Chambers and Faraday
Cages. In the NPRM, the Commission
proposed to add rules to codify existing
practices regarding the treatment of
experiments conducted within anechoic
chambers and Faraday cages.
Specifically, it proposed to permit RF
tests and experiments that are fully
contained within an anechoic chamber
or a Faraday cage to occur without the
need for obtaining an experimental
license, and inquired whether there
should be a minimum standard for the
shielding effectiveness of the chamber.

101. Commenters were supportive of
the NPRM'’s proposal to codify the
Commission’s existing policy of
allowing RF tests and experiments that
are fully contained within an anechoic
chamber or a Faraday cage without the
need for obtaining an experimental
license. Therefore, the Commission
adopted that proposal. In doing so, it
observes that all experimenters, even
those operating in RF enclosed facilities,
are required to comply with the general
prohibition against causing harmful
interference to other spectrum users.
Thus, the Commission expects that
experimenters who use these facilities
will ensure proper functioning prior to
use, including ensuring sufficient
isolation of RF energy. Further, the
Commission observes it is codifying
existing practice that has been in place
for quite some time, and that it received
no complaints from other spectrum
users of harmful interference. Therefore,
the Commission does not believe it is
necessary to adopt additional standards
for emission limits outside these RF
enclosures. This approach will reduce
administrative burdens and provide cost
savings to the public.

102. Inter and Intra-Agency
Coordination Procedures. The
Commission believes that its existing
coordination processes and procedures
are sufficient. It disagrees with
commenters who assert that, once
submitted, application status is not

readily apparent from checking the on-
line experimental licensing system
(ELS). In concert with NTIA, the
Commission has taken action to provide
on-line tools for applicants. First, it
notes that applicants can query the ELS
for the status of specific applications.
Second, at the Commission’s
recommendation, NTIA has made
available on its Web site status
information regarding the Commission’s
applications—including experimental
applications—that are being coordinated
between the two agencies. Third,
applicants may, and often do, call or
email OET experimental licensing staff
for status updates, and they respond to
all inquiries in a timely manner. In that
connection, the Commission notes that
its experimental licensing staff routinely
corresponds with applicants to work out
mutually acceptable solutions for all
parties. However, the Commission
recognizes that parties might find value
in having access to more detailed
information about the status of their
applications and additional methods for
interacting with the Commission. The
Commission is working on projects to
upgrade many of the Commission’s
electronic filing systems, and it will
endeavor to modify the ELS to make
more detailed information available.
Finally, regarding the timeframe for
coordinating with NTIA, the
Commission and NTIA have agreed in a
Memorandum of Understanding (MOU)
to coordination procedures between the
two agencies, including a requirement
for coordination to be accomplished
within 15 working days of such
requests. The vast majority of
applications are coordinated within this
timeframe. In cases where complex
concerns are raised, our staff works
closely with applicants and NTIA staff
to find mutually agreeable solutions.
The Commission finds that its current
approach reduces administrative
burdens and provides cost savings to the
public.

103. Special Temporary
Authorization. In the NPRM, the
Commission proposed changes to §5.61,
which contains rules for STAs. As an
initial matter, BAE Systems points out
that it appears that the NPRM removed
the requirement to file such requests
electronically, and recommends that the
Commission modify the proposed rule
to restore that requirement. The
Commission agrees with BAE’s
recommendation. The proposed removal
of this requirement was inadvertent, as
the Commission has required electronic
filing for quite some time. Accordingly,
the Commission is retaining this
requirement in § 5.61 of its rules. BAE
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also asks that the Commission clarify
the rule language in § 5.61(c), which
requires an application for a
conventional experimental license be
“consistent with the terms and
conditions” of the prior-granted STA in
order to obtain an extension of that
STA. BAE specifically asks if this means
that the application for a conventional
license must mirror exactly every
technical parameter of the prior-granted
STA. Additionally, BAE asks about the
situation in which a conventional
license is associated with a different
government contract than the STA or
when it is for internal research and
development (IR&D), rather than in
support of a contract. The Commission
takes this opportunity to state that the
parameters of the conventional license
application do not need to mirror
exactly the parameters of the STA. They
may differ so long as any changes do not
increase the interference potential of the
equipment under test. For example, a
change to lower power or antenna
height would be permissible, but an
increase in those parameters would not.
Likewise, a change in location or
addition of locations would not be
permissible under this rule. Under this
guidance, a change in contract number
or change to support IR&D rather than

a contract would also be acceptable. The
Commission will add clarifying
language to the rule, which codifies our
existing practice and reduces regulatory
burdens on some experimental
applicants.

104. The Commission observes that a
part 5 authorization may be granted for
a broad range of research and
experimentation, including market
trials. Additionally, an ERS applicant
must describe the program of research
and experimentation proposed and the
specific objectives it seeks to
accomplish stating “how the program of
experimentation has a reasonable
promise of contribution to the
development, extension, or expansion,
or utilization of the radio art, or is along
lines not already investigated.”” The
Commission relies on its staff to
exercise their expertise and discretion
in determining whether particular
applications meet the requirements of
the part 5 rules and find no need to
modify those rules. The Commission
finds that the current approach reduces
administrative burdens and provides
cost savings to the public.

105. Changes in Equipment and
Emission Characteristics. The NPRM
proposed to modify § 5.77(a) of the
Commission’s rules to provide
additional flexibility for licensees to
make changes to equipment without
prior Commission consent provided that

certain conditions are met. Specifically,
that proposal would require that the
power output of the new equipment
comply with the license and that the
transmitter as a whole or output power
rating of the transmitter not be changed.
BAE suggests modifying these two
conditions to a single one stating that
changes can be made to equipment
provided that the Effective Radiated
Power (ERP) and directivity comply
with the license and the regulations
governing the license. The Commission
agrees that such a change would be
beneficial and provide licensees with
additional flexibility to alter equipment
as necessary without increasing
interference potential to authorized
services. Therefore, the Commission
modified §5.77 to make this change.
BAE also requests that the Commission
alter proposed § 5.77(b) to retain
language that states that licensees who
make changes to their emissions and
want such change to become a
permanent part of their license may
address such changes at the next
renewal, rather than adopt the NPRM’s
proposal to require that an application
for modification be filed. The
Commission disagrees with BAE that
any changes are necessary here. The
NPRM’s proposal provides more
flexibility than the previous rule, as it
allows applicants to file an immediate
application for modification to make
emission changes permanent. The
Commission notes that such a
modification can also be made in
conjunction with a renewal application
as is current practice. Thus, the
Commission adopts the NPRM’s
proposed rule change to § 5.77(b).

106. Recognition of Internal Research
and Development. BAE observes that
many applicants for experimental
authorization that support homeland
security, public safety, and defense
priorities require such licenses for IR&D
work, in addition to contractual work
with various agencies. Accordingly,
BAE requests that the Commission
explicitly recognize IR&D work on
experimental licenses. While the
Commission recognizes the value of
IR&D in the development of new
equipment and techniques, it does not
believe that it needs to be explicitly
recognized on the experimental license
or within the experimental licensing
system database. The Commission notes
that the vast majority of
experimentation is for internal
development rather than under a
government contract, and so there is no
need to track such instances as a
separate category. The Commission also
notes that it collects government

contract information because it is
needed in order to grant a non-Federal
entity the ability to conduct
experiments on a Federal facility’s
property.

107. Commercial Off-The-Shelf
(COTS) Equipment. Lockheed Martin
observes that both Commission Form
442 and §5.61 of the Commission’s
Rules (‘“Procedure for obtaining a
special temporary authorization”)
require applicants to identify all
equipment to be used in an experiment
by supplying the manufacturer name
and model number of that equipment.
Lockheed Martin argues that this
requirement is unnecessary for COTS
equipment because § 5.77 of the
Commission’s rules already permits
experimental licensees to make changes
to transmitters “without specific
authorization from the Commission
provided that the change does not result
in operations inconsistent”” (with the
terms of the authorization). Lockheed
Martin therefore recommends that an
experimental applicant or licensee not
be required to specify manufacturer
identification of any COTS equipment
used as part of an experiment.
Alternatively, Lockheed Martin
recommends that the Commission
clarify that COTS equipment can be
substituted during the term of the
experimental authorization, provided
that it otherwise complies with the
requirements of the license.

108. The Commission agrees with
Lockheed Martin and notes that it has
routinely allowed experimental
licensees to substitute one piece of
COTS equipment for another, provided
it does not generally increase the risk of
harmful interference to authorized
spectrum users. To avoid any confusion
on this matter, the Commission is
revising the instructions to Form 442 by
adding a note stating: “Provided that
commercial off-the-shelf (COTS)
equipment used in experiments is
operating in accordance with its
certification, substituting one piece of
COTS equipment for another without
notifying the Commission is permitted
so long as such equipment substitution
will not result in operations
inconsistent with the terms of the
authorization.” Licensees should be
aware, however, that if they make any
modifications to COTS equipment that
would invalidate the equipment’s
certification, they must modify their
experimental license accordingly. The
Commission believes that this added
clarification will reduce regulatory
burdens on experimenters by enabling
them to more easily choose equipment
for conducting their testing, while not
increasing the potential for causing
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harmful interference to authorized
Commission radio services.

109. Special Grant Conditions.
Lockheed Martin recommends that the
Commission change its default practice
of issuing special grant conditions that
restrict experimentation when an
applicant discloses that its experiment
supports a U.S. government contract.
Lockheed Martin argues that, while
there are some instances where
coordination requirements in Federal or
shared Federal/non-Federal bands will
necessitate restricting experimental
transmissions only to those necessary to
fulfill a government contract, there are
other instances where a band can
support developers who are working
both toward meeting the specific
requirements of a contract and on
related independent activities designed
to advance the state-of-the-art.

110. The Commission is sympathetic
to Lockheed Martin’s arguments
regarding making more efficient use of
the spectrum and reducing
administrative burdens; however, it
declines to make the requested changes,
as many special grant procedures are a
direct consequence of the type of
experiment or location. For example,
the Commission does not have the legal
authority to allow experimentation at a
defense facility without permission of
the military. Accordingly, the decision
to impose special grant conditions will
continue to be made on a case-by-case
basis. The Commission notes however,
that the use of special grant conditions
in some circumstances does not
preclude entities from obtaining
experimental licenses, either
conventional or program, to experiment
in most bands for their own internal
research and development efforts. The
Commission finds that its approach best
balances protecting the public from
harmful interference to existing radio
services and reducing regulatory
burdens on experimental applicants.

111. Permanent Discontinuance of
License. Clearwire contends that it is
difficult for a service licensee to
determine the source of interference to
its operations if it does not know
whether experiments have been
discontinued or did not take place
under an authorization listed in the
Commission’s database. As a remedy,
Clearwire recommends that the
Commission enforce §5.81 of the rules,
which requires that ERS licensees who
have permanently discontinued their
experiments notify OET. As Clearwire
notes, the rules already require licensees
to notify the Commission if they
permanently discontinue their
experimental operations. However, it
may be that some licensees simply just

allow their licenses to expire once they
conclude their experiments. To ensure
that licensees are fully aware of their
obligation to notify the Commission if
they cease experimental operations
prior to their license expiration date, the
Commission adds clarifying language to
explicitly state this in the rule in § 5.81.
In addition, the Commission notes that
if it becomes aware of rule violations,
the Commission can take disciplinary
action to include fines and/or loss of
ability to obtain future licenses.

112. Coordination Charges. Clearwire
states that it charges ERS applicants the
costs of coordinating requests for
experimental use of spectrum that
Clearwire uses on a primary basis.
Boeing disagrees with this practice, and
argues that because licensees under the
Communications Act do not acquire an
ownership interest in their licensed
spectrum, the Commission has statutory
authority to prohibit licensees from
charging fees for reviewing and
approving coordination requests for
experimental use of spectrum. Clearwire
responds that while it agrees with
Boeing that “payment for approval” by
authorized licensees would be
inappropriate, such licensees should be
permitted to recover their costs of
coordinating with ERS applicants.
Although the Commission has
discretion under part 5 to condition a
license on coordination with the
primary licensee in a frequency band,
the part 5 rules do not address the
charging issue. Further, the Commission
notes that it did not address this issue
in the NPRM. Because the Commission
does not have proper notice of this
issue, the issue is beyond the scope of
this proceeding and is not addressed
any further.

113. Electronic Filing of Informal
Objections to Experimental License
Applications Pursuant to § 5.95. The
Commission adopted electronic filing
procedures for experimental license
applications using the ELS in 1998, and
in a subsequent Order in 2003,
mandated the electronic filing of all
experimental applications. In that
Order, the Commission also adopted a
non-substantive procedural rule
codifying in § 5.95 of the rules the
existing procedures for filing informal
objections to experimental license
applications, but directed filers to make
submissions pursuant to the
requirements in §§ 1.41-1.52 of the
rules without clarifying how filers
should make submissions electronically.

114. Because the ELS did not support
processing informal objections at the
time § 5.95 was adopted, the
Commission adopts a non-substantive
procedural change to § 5.95 to clarify

that filers shall no longer file informal
objections using the process for print
mail submissions in §§1.41-1.52, but
shall submit all informal objections
electronically via the ELS as otherwise
required in §5.55 of the rules. OET is
releasing a public notice announcing the
date after which no further paper filings
will be accepted. This change 