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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0856; Directorate
Identifier 2012-NM-093-AD; Amendment
39-17464; AD 2013-11-04]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 747-100,
747-100B, 747-100B SUD, 747-200B,
747-200F, 747-300, 747-400, 747—
400D, 747—-400F, 747SR, and 747SP
series airplanes; Model 767-200, —300,
—300F, and —400ER series airplanes; and
Model 777-200, —200LR, —300, and
—300ER series airplanes. This AD was
prompted by operator or in-service
reports of burned Boeing Material
Specification (BMS) 8-39 urethane
foam, and a report from the airplane
manufacturer indicating that airplanes
were assembled, throughout various
areas of the airplane (including flight
deck and cargo compartments), with
seals made of BMS 8-39 urethane foam,
a material with fire-retardant properties
that deteriorate with age. This AD
requires replacing certain seals made of
BMS 8-39 urethane foam. We are
issuing this AD to prevent the failure of
urethane seals to maintain sufficient
Halon concentrations in the cargo
compartments to extinguish or contain
fire or smoke, and to prevent
penetration of fire or smoke in areas of
the airplane that are difficult to access
for fire and smoke detection or
suppression.

DATES: This AD is effective July 9, 2013.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of July 9, 2013.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, WA 98124-2207;
telephone 206-544-5000, extension 1;
fax 206—766-5680; Internet https://
www.myboeingfleet.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, WA. For information on
the availability of this material at the
FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: Eric
M. Brown, Aerospace Engineer, Cabin
Safety and Environmental Systems
Branch, ANM-150S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
phone: 425-917-6476; fax: 425-917—
6590; email: Eric.M.Brown@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM published in the Federal
Register on August 21, 2012 (77 FR
50411). That NPRM proposed to require
replacing seals made of BMS 8-39
urethane foam in certain areas of the
airplane.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments

received on the proposal (77 FR 50411,
August 21, 2012) and the FAA’s
response to each comment.

Request for Safety Determination

United Parcel Service (UPS) noted
that the proposed actions specified in
the NPRM (77 FR 50411, August 21,
2012) affect a relatively small quantity
of small parts in the airplane, and that
the referenced sources of service
information were not identified as
“alert” service bulletins. UPS therefore
requested additional information on the
risk assessment that was done to
determine that those parts pose a
significant risk to flight safety.

We agree to provide additional
information to support the need to issue
the AD as proposed. The intent of the
AD, as explained in the NPRM (77 FR
50411, August 21, 2012), is to prevent
penetration of smoke or fire in areas of
the airplane that are difficult to access
for fire and smoke detection or
suppression. Further, BMS 8-39 fire
properties degrade over time and may
result in BMS 8-39 material becoming
a fuel source for an ignition event in
hidden parts of the airplane. The FAA
made this safety determination based on
tests of aged BMS 8-39 material and in-
service experience that demonstrated
that this material may propagate a fire
when exposed to an ignition source. We
have therefore determined that it is
necessary to proceed with issuing the
final rule.

Request To Clarify Re-Installation
Restrictions

Boeing and United Airlines (UAL)
requested that we revise paragraph (i) of
the NPRM (77 FR 50411, August 21,
2012), which proposed to prohibit
installation of BMS 8—39 foam seals on
any airplane. Noting that paragraph (g)
of the NPRM would require seal
replacement only in certain areas of the
airplane, the commenters requested that
paragraph (i) of the NPRM be revised to
explicitly identify the areas that are
subject to re-installation restrictions.

UPS noted that not all BMS 8-39
foam is removed from the airplane as
part of the rework as specified in Boeing
Special Attention Service Bulletin 747—
25-3381, Revision 1, dated May 17,
2012; and Boeing Special Attention
Service Bulletin 767—25-0381, Revision
1, dated September 17, 2012. Those
service bulletins state that the foam is
“not replaced in areas where it is
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encapsulated by a protective fire
resistant barrier or where it is physically
isolated from an ignition source.” UPS
was concerned that BMS 8-39 foam may
be used to replace damaged foam in
these encapsulated areas, creating
noncompliance with paragraph (i) of the
NPRM (77 FR 50411, August 21, 2012).

We agree with the request. The intent
of paragraph (i) of this AD is to maintain
the level of safety established by the
corrective action of this AD, not to
prohibit BMS 8-39 installation in
locations excluded by this AD. We have
revised paragraph (i) in this final rule
accordingly.

Request To Allow Re-Installation
During Maintenance

UPS requested that we revise
paragraph (i) of the NPRM (77 FR 50411,
August 21, 2012) to allow re-installation
of items removed for access without the
need to replace serviceable BMS 8-39
foam seals before the proposed rework
is done. UPS suggested adding the
following sentence: ‘Parts removed and
reinstalled to facilitate maintenance, or
removed, repaired in accordance with
the approved manuals, and reinstalled,
on the same airplane are not affected by
this rule.”

We acknowledge the commenter’s
concern, and agree to clarify the
requirement. Once we have determined
that an unsafe condition exists, an AD
generally specifies not to allow that
condition to be introduced into the fleet.
Although the word “install” is generally
considered to be broader than the word
“replace,” operators can interpret
“install”” in this AD as meaning
“replace” and still meet the intent of
paragraph (i) of this AD (“Parts
Installation Prohibition”). By simply re-
installing a part removed during
maintenance, the operator is not
“installing” a different part. Therefore,
the AD allows operators to remove a
part to gain access, and then re-install
that same part for other maintenance
activities not associated with the AD.

Request To Supplement Service
Information

UPS noted that the number and
location of affected foam insulation
parts are not specified in Boeing Special
Attention Service Bulletin 747-25—
3381, Revision 1, dated May 17, 2012;
or Boeing Special Attention Service
Bulletin 767-25-0381, Revision 1, dated
September 17, 2012. This leaves the
decision to remove and replace
insulation to the mechanic. UPS added
that those service bulletins do not
clearly depict the affected parts,
whereas typical AD-related service
bulletins are very specific as to the

location, quantity, and condition being
addressed. UPS asserted that neither of
these service bulletins has the expected
level of detail necessary to prevent the
risk of noncompliance.

We infer that the commenter is
requesting additional AD instructions to
supplement the service bulletins. We
disagree. The level of detail necessary to
comply with the requirements of the AD
is clear in Boeing Special Attention
Service Bulletin 747—-25-3381, Revision
1, dated May 17, 2012; and Boeing
Special Attention Service Bulletin 767—
25—-0381, Revision 1, dated September
17, 2012. These service bulletins cannot
provide specific information for every
airplane because the location of the
parts may not be identical on every
airplane. Therefore, these service
bulletins may not provide explicit
directions regarding the location of the
parts needed to be removed; instead the
service bulletins provide inspection
procedures to locate those parts. Once
the affected parts are located, operators
can document the parts/locations as
necessary to ensure that compliance
with the AD is maintained in the future.
Because the service information is
adequate to perform the required tasks,
we have not changed the final rule
regarding this issue.

Request To Clarify Service Information

Paragraph (i) of the NPRM (77 FR
50411, August 21, 2012) would prohibit
installing a BMS 8-39 urethane foam
seal on any airplane as of the effective
date of the AD. UPS stated that, in many
cases, Boeing has given unique part
numbers to the new seals, but has not
changed the assembly part numbers of
the associated line replaceable units
(LRUs). UPS added that certain
modifications (such as the installation
of felt on Model 767 airplanes per
Figure 18 of Boeing Special Attention
Service Bulletin 767-25-0381, Revision
1, dated September 17, 2012) identified
in the associated service bulletins do
not bear specific part numbers and are
unrelated to the installation of BMS 8—
39. UPS stated that Boeing has not
provided any revisions to the illustrated
parts catalog (IPC) or airplane
maintenance manual (AMM) associated
with the service bulletin changes.
Without such manual support, UPS
asserted that there are no industry
controls in place to effectively maintain
a post-modification configuration.

We infer that the commenter is
requesting that we revise the NPRM (77
FR 50411, August 21, 2012) to clarify
the referenced procedures and parts. We
disagree. Operators are required to both
comply with the AD requirements and
have controls in place to effectively

maintain the configuration of their
airplanes. The IPC and AMM are not
FAA approved and are not used to
control the configuration of the airplane.
Operators can, however, request from
Boeing any updated documents that
would facilitate the maintenance of the
AD-mandated configuration. We have
not changed the final rule regarding this
issue.

Request To Cite Latest Service
Information

Paragraphs (c)(2) and (g)(2) of the
NPRM (77 FR 50411, August 21, 2012)
referred to Boeing Special Attention
Service Bulletin 767—-25-0381, dated
August 19, 2010, as the appropriate
source for the applicability and service
information for Model 767 airplanes.
UAL requested that we revise the NPRM
to refer to the recently revised service
bulletin: Boeing Special Attention
Service Bulletin 767-25-0381, Revision
1, dated September 17, 2012.

We agree. Boeing Special Attention
Service Bulletin 767—-25-0381, Revision
1, dated September 17, 2012, changes
certain airplane groups and provides
other administrative changes, but adds
no work for any affected airplane. We
have revised paragraphs (c)(2) and (g)(2)
in this the final rule accordingly. We
have also added new paragraph (h)(2) in
this final rule to provide credit for
actions done on affected airplanes in
accordance with Boeing Special
Attention Service Bulletin 767—-25—
0381, dated August 19, 2010.

Request To Delay AD Issuance Pending
Revised Service Information

UPS reported that it has submitted
service bulletin comments and
questions directly to Boeing and
requested that the FAA permit Boeing to
address these concerns by revising the
referenced service information before
issuing the final rule.

We disagree. Delaying issuance of the
AD would negatively affect safety. If the
commenter has a specific concern with
the ability to comply with the AD, we
will consider requests to approve
specific procedures for compliance
under the provisions of paragraph (j) of
this AD, if sufficient data are submitted
to substantiate that the procedures
would provide an acceptable level of
safety.

Request To Consider Information
Notices

UAL questioned whether the AD will
cover the changes introduced by two
Information Notices (INs): Boeing
Service Bulletin 777-25-0362 IN 01,
dated February 27, 2012; and Boeing
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Service Bulletin 777-25-0362 IN 02,
dated August 14, 2012.

We have not changed the final rule to
refer to the INs, which are for
information only. The INs do not affect
compliance with the final rule.

Request To Extend Compliance Time

All Nippon Airways (ANA) requested
that we revise the NPRM (77 FR 50411,
August 21, 2012) to extend the
compliance time from 72 months to 88
months to correspond to ANA’s 4C
check interval. ANA reported that
removal of stowage bins and other cabin
items, typically done as part of the 4C
check, would allow access to the areas
affected by the NPRM. But with the 72-
month compliance time, as proposed,
ANA asserted that additional tasks
would be necessary to get access to
those areas, and would add work-hours
and large costs for most of its fleet.

We acknowledge ANA’s concern, but
do not agree with the request. In
developing an appropriate compliance
time for this action, we considered the
urgency associated with the subject
unsafe condition, the availability of
required parts, and the practical aspect
of accomplishing the required seal
replacement within a period of time that
corresponds to the normal scheduled
maintenance for most affected operators.
Under the provisions of paragraph (j) of
this AD, however, we will consider
requests to approve an extension of the
compliance time if sufficient data are
submitted to substantiate that the new
compliance time would provide an
acceptable level of safety. We have not
changed the AD in this regard.

Request To Exclude Certain Airplanes

The NPRM (77 FR 50411, August 21,
2012) stated that deteriorated BMS 8-39

urethane foam seals in a cargo
compartment compromise the Halon
retention and smoke- and fire-blocking
capabilities of the cargo compartment.
UPS reported that its Model 767-300F
package freighters are not equipped
with Class C cargo compartments and
do not have issues with containment of
Halon.

We infer that the commenter is
requesting that we revise the
applicability to remove airplanes that do
not have Class C cargo compartments.
We disagree. The unsafe condition
identified in this AD—penetration of
smoke/fire in areas of the airplane that
are difficult to access for fire/smoke
detection or suppression—is not limited
to airplanes equipped with Halon fire
suppression. In addition, BMS 8-39 fire
retardant properties, which deteriorate
over time, can provide a fuel source for
an ignition event in hidden areas of the
airplane. We have therefore determined
that UPS’s package freighters are subject
to the identified unsafe condition. We
have not changed the final rule
regarding this issue.

Request To Revise Inspection
Requirement

Paragraph (g)(1) in the NPRM (77 FR
50411, August 21, 2012) would require
replacement of the BMS 8-39 urethane
foam seals with BMS 8-371 insulation
foam or BMS 1-68 silicone foam rubber
seals, in accordance with Boeing Special
Attention Service Bulletin 747-25—
3381, Revision 1, dated May 17, 2012.
Japan Airlines (JAL) noted that these
actions include removal of a certain
foam pad, as specified in Figure 16,
View 1, of that service bulletin. JAL
reported that the cargo light part
number BR7203-701 does not contain

ESTIMATED COSTS

any foam, and no foam was found
installed around the cargo light. JAL
concluded that it cannot identify the
existence of the foam pad and therefore
requested that we revise the NPRM to
specify that this removal step would
apply only if the foam pad exists.

We agree to provide clarification on
this issue. We have determined that
some sort of padding should exist near
the cargo light. If the pad has been
removed, however, the operator can
request approval of an alternative
method of compliance for appropriate
procedures in accordance with the
provisions of paragraph (j) of this AD.
We have not changed the final rule
regarding this issue.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously—
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM (77 FR
50411, August 21, 2012) for correcting
the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (77 FR 50411,
August 21, 2012).

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of the AD.

Costs of Compliance

We estimate that this AD affects 694
airplanes of U.S. registry. We estimate
the following costs to comply with this
AD:

i Cost on U.S.
Action Labor cost Parts cost Cost per product operators
Replacement—165 Model 747 air- | Up to 432 work-hours x $85 per hour | Up to $6,162 .......... Up to $42,882 ........ Up to $7,075,530.
planes. = $36,720.
Replacement—399 Model 767 air- | Up to 72 work-hours x $85 per hour | Up to $3,967 .......... Up to $10,087 ........ Up to $4,024,713.
planes. = $6,120.
Replacement—130 Model 777 air- | 16 work-hours x $85 per hour = | $1,038 ......cccuenu...e. $2,398 ....ccovvere $311,740.
planes. $1,360.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation

is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
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substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2013-11-04 The Boeing Company:
Amendment 39-17464; Docket No.
FAA-2012-0856; Directorate Identifier
2012-NM—-093-AD.

(a) Effective Date
This AD is effective July 9, 2013.

(b) Affected ADs
None.

(c) Applicability

This AD applies to The Boeing Company
airplanes, certificated in any category,
identified in paragraphs (c)(1), (c)(2), and
(c)(3) of this AD.

(1) Model 747-100, 747-100B, 747-100B
SUD, 747-200B, 747-200F, 747-300, 747—
400, 747-400D, 747—-400F, 747SR, and 747SP
series airplanes, as identified in Boeing
Special Attention Service Bulletin 747-25—
3381, Revision 1, dated May 17, 2012.

(2) Model 767-200, —300, —300F, and
—400ER series airplanes, as identified in
Boeing Special Attention Service Bulletin
767-25-0381, Revision 1, dated September
17, 2012.

(3) Model 777-200, —200LR, —300, and
—300ER series airplanes, as identified in

Boeing Special Attention Service Bulletin
777-25-0362, dated August 19, 2010.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 25, Equipment/furnishings.

(e) Unsafe Condition

This AD was prompted by reports of
burned Boeing Material Specification (BMS)
8-39 urethane foam, and a report from the
airplane manufacturer indicating that
airplanes were assembled, throughout
various areas of the airplane (including flight
deck and cargo compartments), with seals
made of BMS 8-39 urethane foam, a material
with fire-retardant properties that deteriorate
with age. We are issuing this AD to prevent
the failure of urethane seals to maintain
sufficient Halon concentrations in the cargo
compartments to extinguish or contain fire or
smoke, and to prevent penetration of fire or
smoke in areas of the airplane that are
difficult to access for fire and smoke
detection or suppression.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) BMS 8-39 Urethane Foam Seal
Replacements

Within 72 months after the effective date
of this AD, do the actions specified in
paragraph (g)(1), (g)(2), or (g)(3) of this AD,
as applicable.

(1) For Model 747-100, 747—100B, 747—
100B SUD, 747-200B, 747-200F, 747-300,
747-400, 747—-400D, 747—400F, 747SR, and
747SP series airplanes: Replace the BMS 8—
39 urethane foam seals (including doing a
general visual inspection of the airplane
sidewalls for air baffles, and of the BMS 8—
39 urethane foam for penetrations (e.g., wire
penetrations)) with BMS 8-371 insulation
foam or BMS 1-68 silicone foam rubber seals,
as applicable, in accordance with the
Accomplishment Instructions and Appendix
A, as applicable, of Boeing Special Attention
Service Bulletin 747-25-3381, Revision 1,
dated May 17, 2012.

(2) For Model 767-200, =300, —300F, and
—400ER series airplanes: Perform a general
visual inspection for the presence of BMS 8-
39 urethane foam, cover the BMS 8-39 foam
with cargo liner joint sealing tape in certain
areas, replace certain BMS 8-39 foam pads
with Nomex felt in certain areas, and replace
BMS 8-39 urethane foam seals with BMS 8—
371 insulation foam or BMS 1-68 silicone
foam rubber seals, as applicable, in
accordance with the Accomplishment
Instructions and Appendix A, as applicable,
of Boeing Special Attention Service Bulletin
767-25-0381, Revision 1, dated September
17, 2012.

(3) For Model 777-200, —200LR, —300, and
—300ER series airplanes: Replace BMS 8-39
urethane foam seals with BMS 1-68 silicone
foam rubber seals in the forward and aft
cargo compartments of the airplane, in
accordance with the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 777-25-0362, dated August
19, 2010.

(h) Credit for Previous Actions

(1) For Groups 4 and 5 airplanes, as
identified in Boeing Special Attention
Service Bulletin 747—-25-3381, Revision 1,
dated May 17, 2012: This paragraph provides
credit for the actions required by paragraph
(g)(1) of this AD, if those actions were done
before the effective date of this AD using
Boeing Special Attention Service Bulletin
747-25-3381, dated August 19, 2010.

(2) For Model 767 airplanes: This
paragraph provides credit for the actions
required by paragraph (g)(2) of this AD, if
those actions were done before the effective
date of this AD using Boeing Special
Attention Service Bulletin 767-25-0381,
dated August 19, 2010.

(i) Parts Installation Prohibition

As of the effective date of this AD, no
person may install a BMS 8-39 urethane
foam seal in any location identified in
paragraphs (g)(1), (g)(2), and (g)(3), as
applicable, of this AD.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(k) Related Information

(1) For more information about this AD,
contact Eric M. Brown, Aerospace Engineer,
Cabin Safety and Environmental Systems
Branch, ANM-150S, FAA, Seattle Aircraft
Certification Office, 1601 Lind Avenue SW.,
Renton, WA 98057-3356; phone: 425-917—
6476; fax: 425-917-6590; email:
Eric.M.Brown@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone 206—
544-5000, extension 1; fax 206—766—-5680;
Internet https://www.myboeingfleet.com. You
may review copies of the referenced service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.


mailto:9-ANM-Seattle-ACO-AMOC-Requests@faa.gov
mailto:9-ANM-Seattle-ACO-AMOC-Requests@faa.gov
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(i) Boeing Special Attention Service
Bulletin 747-25-3381, Revision 1, dated May
17, 2012.

(ii) Boeing Special Attention Service
Bulletin 767-25-0381, Revision 1, dated
September 17, 2012.

(iii) Boeing Special Attention Service
Bulletin 777-25-0362, dated August 19,
2010.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone 206—
544-5000, extension 1; fax 206—766—-5680;
Internet https://www.myboeingfleet.com.

(4) You may review copies of the
referenced service information at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue SW., Renton, WA. For information
on the availability of this material at the
FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on May 16,
2013.

Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-12717 Filed 6-3—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0455; Directorate
Identifier 2013-CE-013-AD; Amendment
39-17461; AD 2013-11-01]

RIN 2120-AA64

Airworthiness Directives; Iniziative
Industriali Italiane S.p.A. Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for comments

SUMMARY: We are adopting a new
airworthiness directive (AD) for
Iniziative Industriali Italiane S.p.A.
Models Sky Arrow 650 TC, Sky Arrow
650 TCN, Sky Arrow 650TCS, and Sky
Arrow 650TCNS airplanes. This AD
results from mandatory continuing
airworthiness information (MCAI)
issued by the aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as improper installation of the
spherical bearing on the central hinge
lever and a crack on the weld length of

the horizontal tail/elevator plane hinge
assembly. We are issuing this AD to
require actions to address the unsafe
condition on these products.

DATES: This AD is effective June 19,
2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of June 19, 2013.

We must receive comments on this
AD by July 19, 2013.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

For service information identified in
this AD, contact Magnaghi Aeronautica
S.p.A., Via G. Ferraris, 76, 80142
Napoli, Italy; telephone: + 39 081 5977
225; fax: + 39 081 5977 226; email:
dtedesco@magnaghiaeronautica.it;
Internet: www.magnaghiaeronautica.it.
You may review copies of the
referenced service information at the
FAA, Small Airplane Directorate, 901
Locust, Kansas City, Missouri 64106.
For information on the availability of
this material at the FAA, call (816) 329—
4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://www.regulations.
gov; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone (800) 647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Mike Kiesov, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—4144; fax: (816)
329-4090; email: mike.kiesov@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued AD No. 2013—
0073-E, dated March 21, 2013 (referred
to after this as “the MCAI”’), to correct
an unsafe condition for the specified
products. The MCAI states:

During an inspection on elevator/stabilizer
hinges, improper installation of the spherical
bearing part number (P/N) SKF GE-10 on the
central hinge lever and a crack on the weld
length of the horizontal tail/elevator plane
hinge assembly have been reported.

This condition, if not detected and
corrected, could lead to the loss of the main
elevator control.

To address this potential unsafe condition,
Magnaghi Aeronautica issued Service
Bulletin (SB-C) n. SB-005-2013-SKY
ARROW to inspect the affected areas of the
pitch flight control system.

For the reasons described above, this AD
requires inspection of the spherical bearing
and the horizontal tail/elevator plane hinge
assembly to detect any crack, signs of
corrosion or improper installation, and
accomplishment of the applicable corrective
actions.

The MCAI also requires sending a
detailed report of any crack, signs of
corrosion, or improper installation
found during the required inspections to
Magnaghi Aeronautica S.p.A.;
requesting an FAA-approved repair
scheme; and incorporating the repair .
You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

Magnaghi Aeronautica SpA has
issued Service Bulletin SB-C n. SB—
005—-2013-SKY ARROW, Issue 1, dated
March 13, 2013. The actions described
in this service information are intended
to correct the unsafe condition
identified in the MCALI

FAA’s Determination and Requirements
of the AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCAI and service information
referenced above. We are issuing this
AD because we evaluated all
information provided by the State of
Design Authority and determined the
unsafe condition exists and is likely to
exist or develop on other products of the
same type design.


http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
mailto:dtedesco@magnaghiaeronautica.it
https://www.myboeingfleet.com
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.magnaghiaeronautica.it
mailto:mike.kiesov@faa.gov
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FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because This condition, which, if
not corrected, could lead to the loss of
the main elevator control and result in
loss of control. Therefore, we
determined that notice and opportunity
for public comment before issuing this
AD are impracticable and that good
cause exists for making this amendment
effective in fewer than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include ‘“Docket No. FAA-2013-0455;
Directorate Identifier 2013—-CE-013—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD will affect 9
products of U.S. registry. We also
estimate that it will take about 2 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.

Based on these figures, we estimate
the cost of the AD on U.S. operators to
be $1,530, or $170 per product.

We are unable to estimate the costs to
accomplish any necessary repair that
will be required based on the results of
any required inspection. Magnaghi
Aeronautica S.p.A. will evaluate the
damage of each affected airplane and
develop an appropriate repair scheme.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more

detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “‘significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2013-11-01 Iniziative Industriali Italiane
S.p.A.: Amendment 39-17461; Docket
No. FAA-2013-0455; Directorate
Identifier 2013-CE-013—-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective June 19, 2013.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Iniziative Industriali
Ttaliane S.p.A. Models Sky Arrow 650 TC,
Sky Arrow 650 TCN, Sky Arrow 650TCS, and
Sky Arrow 650TCNS airplanes, all serial
numbers, certificated in any category.

(d) Subject

Air Transport Association of America
(ATA) Code 27: Flight Controls.

(e) Reason

This AD was prompted by mandatory
continuing airworthiness information (MCAI)
issued by the aviation authority of another
country to identify and correct an unsafe
condition on an aviation product. The MCAI
describes the unsafe condition as improper
installation of the spherical bearing on the
central hinge lever and a crack on the weld
length of the horizontal tail/elevator plane
hinge assembly. We are issuing this AD to
correct this condition, which, if not
corrected, could lead to the loss of the main
elevator control and could result in loss of
control.

(f) Actions and Compliance

Unless already done, do the following
actions.

(1) Before further flight after June 19, 2013
(the effective date of this AD), and thereafter
at intervals not to exceed 25 hours time-in-
service (TIS), perform detailed visual
inspections of the horizontal tail/elevator
plane hinge assembly part number (P/N)
R26208/00 following paragraph 4.
INSTRUCTIONS of Magnaghi Aeronautica
SpA Service Bulletin SB-C n. SB-005-2013—
SKY ARROW, Issue 1, dated March 13, 2013.

(2) If during any inspection required by
paragraph (f)(1) of this AD, the spherical
bearing is found partially or completely out
of its seat and/or signs of cracks or corrosion
of the hinges, hinge levers or hinge brackets
are detected, before further flight send a
detailed report to Magnaghi Aeronautica
S.p.A. following paragraph 4.
INSTRUCTIONS of Magnaghi Aeronautica
SpA Service Bulletin SB-C n. SB-005-2013—
SKY ARROW, Issue 1, dated March 13, 2013,
to the address specified in paragraph (i)(3) of
this AD, requesting an FAA-approved repair
scheme and incorporating the repair.

(3) As of June 19, 2013 (the effective date
of this AD) do not install any spherical
bearing P/N SKF GE-10 or horizontal tail/
elevator plane hinge assembly P/N R26208/
00 on any airplane, unless it has passed the
inspection following paragraph 4.
INSTRUCTIONS of Magnaghi Aeronautica
SpA Service Bulletin SB-C n. SB-005-2013—
SKY ARROW, Issue 1, dated March 13, 2013.

(g) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
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for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Mike Kiesov, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—-4144; fax: (816) 329—
4090; email: mike.kiesov@faa.gov. Before
using any approved AMOC on any airplane
to which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, a federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave. SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

(h) Related Information

Refer to MCAI European Aviation Safety
Agency (EASA) AD No. 2013-0073-E, dated
March 21, 2013, for related information.

(i) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Magnaghi Aeronautica SpA Service
Bulletin SB-C n. SB—-005-2013-SKY
ARROW, Issue 1, dated March 13, 2013.

(ii) Reserved.

(3) For Iniziative Industriali Italiane S.p.A.
service information identified in this AD,
contact Magnaghi Aeronautica S.p.A., Via G.
Ferraris, 76, 80142 Napoli, Italy; telephone:
+39 081 5977 225; fax: + 39 081 5977 226;
email: dtedesco@magnaghiaeronautica.it;
Internet: www.magnaghiaeronautica.it.

(4) You may view this service information
at FAA, Small Airplane Directorate, 901
Locust, Kansas City, Missouri 64106. For
information on the availability of this
material at the FAA, call (816) 329-4148.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://www.archives.
gov/federal-register/cfr/ibr-locations.html

Issued in Kansas City, Missouri, on May
20, 2013.

Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2013-12516 Filed 6-3—-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-1322; Directorate
Identifier 2012—NM-155-AD; Amendment
39-17466; AD 2013—-11-06]

RIN 2120-AA64

Airworthiness Directives; Dassault
Aviation Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Dassault Aviation Model Mystere-
Falcon 900 and Falcon 900EX airplanes.
This AD was prompted by reports of
chafing between the tail strobe power
supply and a hydraulic line. This AD
requires modifying the tail strobe power
supply wire routing. We are issuing this
AD to prevent chafing between the tail
strobe power supply and a hydraulic
line, which could result in hydraulic
fluid leakage and possible fire due to
arcing, and consequent loss of control of
the airplane due to structural failure of
the tail.

DATES: This AD becomes effective July
9, 2013.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of July 9, 2013.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,

1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone
(425) 227-1137; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on February 5, 2013 (78 FR
8052). That NPRM proposed to correct
an unsafe condition for the specified
products. The European Aviation Safety
Agency (EASA), which is the Technical
Agent for the Member States of the
European Community, has issued EASA
Airworthiness Directive 2012-0162,
dated August 29, 2012 (referred to after
this as the Mandatory Continuing
Airworthiness Information, or ‘“‘the
MCATI”), to correct an unsafe condition
for the specified products. The MCAI
states:

Two reports were received concerning
Falcon 900 aeroplanes, where chafing
between the tail strobe power supply and a
hydraulic line was found. In the latest
reported occurrence, the chafing damaged the
power line and created an electrical arcing
which created a pin hole in the hydraulic
line, leading to hydraulic fluid leakage.

This condition, if not corrected, could
jeopardize the aeroplane’s safe flight.

To address this potential unsafe condition,
Dassault Aviation developed modification
(M5741) of the routing of the tail strobe
power supply wire, which is available for
accomplishment in service through Dassault
Service Bulletin (SB) F900—431 or SB
F900EX-437, as applicable to aeroplane
model.

For the reasons described above, this
[EASA] AD requires modification of the
routing of the tail strobe power supply wire.

The unsafe condition is chafing between
the tail strobe power supply and a
hydraulic line, which could result in
hydraulic fluid leakage and possible fire
due to arcing, and consequent loss of
control of the airplane due to structural
failure of the tail. You may obtain
further information by examining the
MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (78
FR 8052, February 5, 2013) or on the
determination of the cost to the public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed—except for minor editorial
changes. We have determined that these
minor changes:
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e Are consistent with the intent that
was proposed in the NPRM (78 FR 8052,
February 5, 2013) for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (78 FR 8052,
February 5, 2013).

Costs of Compliance

We estimate that this AD will affect
180 products of U.S. registry. We also
estimate that it will take about 2 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $31 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these parts. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of this AD
to the U.S. operators to be $36,180, or
$201 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM (78 FR 8052,
February 5, 2013), the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647—5527) is in the ADDRESSES
section.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2013-11-06 Dassault Aviation:
Amendment 39-17466. Docket No.
FAA—-2012-1322; Directorate Identifier
2012-NM-155—-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective July 9, 2013.

(b) Affected ADs

None.

(c) Applicability

This AD applies to the airplanes specified
in paragraphs (c)(1) and (c)(2) of this AD,
certificated in any category.

(1) Dassault Aviation Model Mystere-
Falcon 900 airplanes, serial numbers 142 and
subsequent.

(2) Dassault Aviation Model Falcon 900EX
airplanes, all serial numbers except those on

which Dassault Aviation Modification M5741
has been embodied in production.

(d) Subject

Air Transport Association (ATA) of
America Code 24, Electrical Power.

(e) Reason

This AD was prompted by reports of
chafing between the tail strobe power supply
and a hydraulic line. We are issuing this AD
to prevent chafing between the tail strobe
power supply and a hydraulic line, which
could result in hydraulic fluid leakage and
possible fire due to arcing, and consequent
loss of control of the airplane due to
structural failure of the tail.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Actions

Within 65 days or 200 flight hours after the
effective date of this AD, whichever occurs
first: Modify the tail strobe power supply
wire routing, in accordance with the
Accomplishment Instructions of Dassault
Mandatory Service Bulletin F900-431, dated
November 8, 2011 (for Model Mystere-Falcon
900 airplanes); or Dassault Mandatory
Service Bulletin FO00EX—437, dated
November 8, 2011 (for FALCON 900EX
airplanes).

(h) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Tom Rodriguez, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; telephone (425) 227-1137; fax (425)
227-1149. Information may be emailed to:
9-ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(i) Related Information

Refer to Mandatory Continuing
Airworthiness Information European
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Aviation Safety Agency Airworthiness
Directive 2012—0162, dated August 29, 2012,
and the service information specified in
paragraphs (i)(1) and (i)(2) of this AD, for
related information.

(1) Dassault Mandatory Service Bulletin
F900-431, dated November 8, 2011.

(2) Dassault Mandatory Service Bulletin
F900EX-437, dated November 8, 2011.

(j) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Dassault Mandatory Service Bulletin
F900-431, dated November 8, 2011.

(ii) Dassault Mandatory Service Bulletin
F900EX-437, dated November 8, 2011.

(3) For service information identified in
this AD, contact Dassault Falcon Jet, P.O. Box
2000, South Hackensack, NJ 07606;
telephone 201-440-6700; Internet http://
www.dassaultfalcon.com.

(4) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on May 17,
2013.

Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-12722 Filed 6-3-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-1227; Directorate
Identifier 2012-NM-016-AD; Amendment
39-17467; AD 2013-11-07]

RIN 2120-AA64

Airworthiness Directives; Embraer S.A.
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Embraer S.A. Model ER]J 190 airplanes.
This AD was prompted by reports of

cracks on the side stay of the main
landing gear (MLG). This AD requires
repetitive measurements of the left-hand
(LH) and right-hand (RH) MLG side stay
support fitting to detect bushing
migration, and eventual replacement of
the bushing; and a detailed inspection
for damage on the LH and RH MLG side
stay support assembly, and related
investigative and corrective actions if
necessary. We are issuing this AD to
prevent excessive bearing friction,
which might compromise the MLG free
fall extension and cause fatigue cracking
on the MLG side stay and on its support
assembly, resulting in reduced
structural integrity of the MLG.

DATES: This AD becomes effective July
9, 2013.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of July 9, 2013.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Cindy Ashforth, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone
(425) 227-2768; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on December 17, 2012 (77 FR
74628). That NPRM proposed to correct
an unsafe condition for the specified
products. The Mandatory Continuing
Airworthiness Information (MCAI)
states:

This [Agéncia Nacional de Aviagdo Civil
(ANACQC)] AD results from reports of cracks on
the Main Landing Gear (MLG) Side Stay.
Further investigation has revealed that the
cracks were caused by excessive friction on
the MLG Side Stay Support Fitting due to its
outer bushing migration. This [ANAC] AD is
being issued to prevent such excessive
bearing friction which may compromise the
MLG free fall extension and; cause fatigue
cracks on the MLG Side Stay and on the MLG
Side Stay Support Assembly resulting in
reduced structural integrity of the MLG.

* * * * *

The required actions include
repetitive measurements of the LH and

RH MLG side stay support fitting to
detect bushing migration, and eventual
replacement of the bushing; and a
detailed inspection for damage on the
LH and RH MLG side stay support
assembly, and related investigative and
corrective actions if necessary. The
related investigative actions include a
general visual inspection and an eddy
current inspection for any cracking on
the upper and lower side stays of the
affected side stay support assembly. The
corrective actions include replacing or
repairing the MLG side stay or MLG side
stay assembly and removing corrosion.
You may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
have considered the comments received.

Request To Revise Compliance Time

JetBlue Airways requested that the
compliance time for the inspection and
replacement of the bushing for the MLG
side stay support fitting be revised to
match the EMBRAER service
information. JetBlue Airways stated that
according to EMBRAER Service Bulletin
190-57-0036, Revision 02, dated
August 12, 2011, the reason for the
replacement of the bushing of the MLG
side stay support fitting is to ensure that
the MLG side stay support fitting
remains properly lubricated. In
addition, JetBlue Airways stated that the
service information is based on the
difficulty of the lubrication of the MLG
side stay fitting, which is lubricated
using a certain maintenance manual and
has a compliance time of intervals not
to exceed 600 flight cycles. JetBlue
Airways stated that if the bushing
lubrication of the MLG side stay support
fitting is normal with no difficulties,
there should not be a technical reason
to defer the replacement of the MLG
side stay support fitting to an interval
not to exceed 1,200 flight cycles after
the effective date of the final rule.
JetBlue Airways stated, however, that if
the MLG side stay support fitting cannot
be properly lubricated, then it is
prudent to inspect the bushing for
migration of the MLG side stay support
fitting and replace the MLG side stay
fitting in accordance with paragraphs (g)
and (h) of the NPRM (77 FR 74628,
December 17, 2012), respectively.

We disagree with the commenter’s
request. Agéncia Nacional de Aviagdo
Civil (ANAC), which is the aviation
authority for Brazil, has determined that
an unsafe condition can occur
regardless of whether or not the MLG
side stay is properly lubricated. We
have not received sufficient data to
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deviate from ANAC’s determination.
Affected operators, however, may
request approval of an alternative
method of compliance (AMOC) under
the provisions of paragraph (k)(1) of this
AD by submitting data substantiating
that the change would provide an
acceptable level of safety. We have not
changed this final rule in this regard.

Request for an AMOC

US Airways commented that approval
of an AMOC will be needed for
replacement of the bushing for the MLG
side stay. US Airways stated that it
already performed the tasks using an
engineering order that differs from the
Accomplishment Instructions presented
in EMBRAER Service Bulletin 190-57—
0036, dated September 20, 2010.

We disagree with the commenter’s
request. We need to clarify the AMOC
process. AMOGs provide an alternative
method of compliance to the methods
required to be used in the associated
AD. An AMOC is issued only after an
AD has been issued and only after data
are provided to show that the proposed
solution is complete and addresses the
unsafe condition. You may apply for an
AMOC using the procedures in
paragraph (k)(1) of this AD. We have not
changed this final rule in this regard.

Conclusion

We reviewed the available data,
including the comments received, and
determined that air safety and the
public interest require adopting the AD
as proposed—except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM (77 FR
74628, December 17, 2012) for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (77 FR 74628,
December 17, 2012).

Costs of Compliance

We estimate that this AD will affect
97 products of U.S. registry. We also
estimate that it will take about 44 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Based on these figures, we estimate the
cost of this AD to the U.S. operators to
be $362,780, or $3,740 per product.

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue

rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM (77 FR 74628,
December 17, 2012), the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647—5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2013-11-07 Embraer S.A.: Amendment 39—
17467. Docket No. FAA—-2012-1227;
Directorate Identifier 2012-NM-016—AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective July 9, 2013.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Embraer S.A. Model
ERJ 190—100 STD, —100 LR, —100 ECJ, and
—100 IGW airplanes; and Model ERJ 190-200
STD, —200 LR, and —200 IGW airplanes;
certificated in any category; as identified in
the service information specified in
paragraphs (c)(1) and (c)(2) of this AD.

(1) EMBRAER Service Bulletin 190-57—
0036, Revision 02, dated August 12, 2011.

(2) EMBRAER Service Bulletin 190LIN-57—
0016, dated June 10, 2011.

(d) Subject

Air Transport Association (ATA) of
America Code 32, Landing gear.

(e) Reason

This AD was prompted by reports of cracks
on the side stay of the main landing gear
(MLG). We are issuing this AD to prevent
excessive bearing friction, which might
compromise the MLG free fall extension and
cause fatigue cracking on the MLG side stay
and on its support assembly, resulting in
reduced structural integrity of the MLG.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Measurement for Bushing Migration of
the MLG Side Stay Support Fitting

Within 100 flight cycles after the effective
date of this AD: Measure the left-hand (LH)
and right-hand (RH) MLG side stay support
fitting to detect bushing migration, in
accordance with Part I of the
Accomplishment Instructions of EMBRAER
Service Bulletin 190-57-0036, Revision 02,
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dated August 12, 2011 (for Model ER] 190-
100 STD, —100 LR, and —100 IGW airplanes;
and Model ERJ 190-200 STD, —200 LR, and
—200 IGW airplanes); or EMBRAER Service
Bulletin 190LIN-57-0016, dated June 10,
2011 (for Model ER]J 190-100 ECJ airplanes).

(1) If the distance of bushing migration is
less than 5 millimeters (mm), repeat the
measurement required by paragraph (g) of
this AD thereafter at intervals not to exceed
100 flight cycles until the actions required by
paragraph (h) of this AD are accomplished.

(2) If the distance of bushing migration is
equal to or more than 5 mm, before further
flight, do the actions required by paragraph
(h) of this AD.

(h) Replacement of the MLG Side Stay
Support Fitting Bushing

Within 1,200 flight cycles after the
effective date of this AD, except as specified
by the compliance time in paragraph (g)(2) of
this AD: Replace the LH and RH MLG side
stay support fitting bushing, in accordance
with Part IT and Part III, respectively, of the
Accomplishment Instructions of EMBRAER
Service Bulletin 190-57—-0036, Revision 02,
dated August 12, 2011 (for Model ER] 190—
100 STD, —100 LR, and —100 IGW airplanes;
and Model ERJ 190-200 STD, —200 LR, and
—200 IGW airplanes); or EMBRAER Service
Bulletin 190LIN-57-0016, dated June 10,
2011 (for Model ER]J 190-100 ECJ airplanes).
Replacing the bushings terminates the
repetitive measurements required by
paragraph (g)(1) of this AD.

(i) MLG Side Stay and MLG Side Stay
Support Assembly Inspection and Repair

At the applicable time specified in
paragraph (i)(1), (i)(2), or (i)(3) of this AD:
Perform a detailed inspection for damage on
the LH and RH MLG side stay support
assembly, and do all applicable related
investigative and corrective actions, in
accordance with the Accomplishment
Instructions of EMBRAER Service Bulletin
190-32-0043, Revision 02, dated August 23,
2011 (for Model ERJ 190-100 STD, —100 LR,
and —100 IGW airplanes; and Model ER] 190—
200 STD, —200 LR, and —200 IGW airplanes);
or EMBRAER Service Bulletin 190LIN-32—
0017, dated June 10, 2011 (for Model ER]
190-100 ECJ airplanes). Do all applicable
related investigative and corrective actions
before further flight.

(1) For airplanes on which the actions
specified in Part IT and Part IIT of EMBRAER
Service Bulletin 190-57-0036, or EMBRAER
Service Bulletin 190LIN-57-0016, as
applicable, have been done as of the effective
date of this AD: Within 100 flight cycles after
the effective date of this AD.

(2) For airplanes on which the actions
specified in EMBRAER Service Bulletin 190-
57—0036, or EMBRAER Service Bulletin
190LIN-57-0016, as applicable, have not
been done as of the effective date of this AD;
except for airplanes identified in paragraph
(1)(3) of this AD: Within 1,200 flight cycles
after the effective date of this AD.

(3) For airplanes on which the actions
specified in EMBRAER Service Bulletin 190-
32-0043, dated March 1, 2011, have been
done as the effective date of this AD, and a
repair of the MLG side stay support assembly

was done if damage was found: Within 600
flight cycles after the effective date of this
AD.

(j) Credit for Previous Actions

(1) This paragraph provides credit for the
actions required by paragraphs (g) and (h) of
this AD, if those actions were performed
before the effective date of this AD using
EMBRAER Service Bulletin 190-57—-0036,
dated September 20, 2010; or EMBRAER
Service Bulletin 190-57—0036, Revision 01,
dated February 28, 2011; which are not
incorporated by reference in this AD.

(2) This paragraph provides credit for the
actions required by paragraph (i) of this AD,
if those actions were performed before the
effective date of this AD using EMBRAER
Service Bulletin 190-32—0043, Revision 01,
dated April 29, 2011, which is not
incorporated by reference in this AD.

(k) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Cindy Ashforth, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; telephone (425) 227-2768; fax (425)
227-1149. Information may be emailed to:
9-ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOGC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(1) Special Flight Permits

Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the airplane can be
modified (if the operator elects to do so),
provided that it is not a revenue flight and
it meets weight limitations requirements
specified by the Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA.

(m) Related Information

(1) Refer to MCALI Brazilian Airworthiness
Directive 2012-01-01, effective January 28,
2012, and the service information specified

in paragraphs (m)(1)(i) through (m)(1)(iv) of
this AD, for related information.

(i) EMBRAER Service Bulletin 190-32—
0043, Revision 02, dated August 23, 2011.

(ii)) EMBRAER Service Bulletin 190-57—
0036, Revision 02, dated August 12, 2011.

(iii) EMBRAER Service Bulletin 190LIN—
32-0017, dated June 10, 2011.

(iv) EMBRAER Service Bulletin 190LIN—
57-0016, dated June 10, 2011.

(2) For service information identified in
this AD, contact Embraer S.A., Technical
Publications Section (PC 060), Av. Brigadeiro
Faria Lima, 2170-Putim—12227-901 Séao Jose
dos Campos—SP-BRASIL; telephone +55 12
3927-5852 or +55 12 3309-0732; fax +55 12
3927-7546; email distrib@embraer.com.br;
Internet http://www.flyembraer.com.

(n) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) EMBRAER Service Bulletin 190-32—
0043, Revision 02, dated August 23, 2011.

(ii) EMBRAER Service Bulletin 190-57—
0036, Revision 02, dated August 12, 2011.

(iii) EMBRAER Service Bulletin 190LIN—
32-0017, dated June 10, 2011.

(iv) EMBRAER Service Bulletin 190LIN—
57-0016, dated June 10, 2011.

(3) For service information identified in
this AD, contact Embraer S.A., Technical
Publications Section (PC 060), Av. Brigadeiro
Faria Lima, 2170-Putim—12227-901 Sao Jose
dos Campos—SP-BRASIL; telephone +55 12
3927-5852 or +55 12 3309-0732; fax +55 12
3927-7546; email distrib@embraer.com.br;
Internet http://www.flyembraer.com.

(4) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on May 17,
2013.

Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-12900 Filed 6—-3—13; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0470; Directorate
Identifier 2013-SW-008—-AD; Amendment
39-17465; AD 2013-11-05]

RIN 2120-AA64

Airworthiness Directives; Bell
Helicopter Textron, Inc. (Bell)
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for Bell
Model 214B, 214B—1, and 214ST
helicopters with a certain tail rotor
hanger bearing (bearing) installed. This
AD requires inspecting the bearing to
determine whether an incorrectly
manufactured seal material is installed
on the bearing. This AD is prompted by
a report that certain bearings were
manufactured with an incorrect seal
material that does not meet Bell
specifications. The actions specified by
this AD are intended to prevent loss of
bearing grease, failure of the bearing,
and subsequent loss of control of the
helicopter.

DATES: This AD becomes effective June
19, 2013.

The Director of the Federal Register
approved the incorporation by reference
of certain documents listed in this AD
as of June 19, 2013.

We must receive comments on this
AD by August 5, 2013.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Docket: Go to
http://www.regulations.gov. Follow the
online instructions for sending your
comments electronically.

e Fax:202-493-2251.

e Mail: Send comments to the U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590-0001.

e Hand Delivery: Deliver to the
“Mail” address between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov or in person at the
Docket Operations Office between 9
a.m. and 5 p.m., Monday through

Friday, except Federal holidays. The AD
docket contains this AD, the economic
evaluation, any comments received, and
other information. The street address for
the Docket Operations Office (telephone
800-647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

For service information identified in
this AD, contact Bell Helicopter
Textron, Inc., P.O. Box 482, Fort Worth,
TX 76101; telephone (817) 280—-3391;
fax (817) 280-6466; or at http://
www.bellcustomer.com/files/. You may
review the referenced service
information at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137.

FOR FURTHER INFORMATION CONTACT:
James Blyn, Aviation Safety Engineer,
Rotorcraft Certification Office,
Rotorcraft Directorate, FAA, 2601
Meacham Blvd., Fort Worth, Texas
76137; telephone (817) 222-5762; email
7-AVS-ASW-170@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not provide you with notice and
an opportunity to provide your
comments prior to it becoming effective.
However, we invite you to participate in
this rulemaking by submitting written
comments, data, or views. We also
invite comments relating to the
economic, environmental, energy, or
federalism impacts that resulted from
adopting this AD. The most helpful
comments reference a specific portion of
the AD, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit them only one time. We will file
in the docket all comments that we
receive, as well as a report summarizing
each substantive public contact with
FAA personnel concerning this
rulemaking during the comment period.
We will consider all the comments we
receive and may conduct additional
rulemaking based on those comments.

Discussion

We are adopting a new AD for Bell
Model 214B, 214B—-1, and 214ST
helicopters with certain bearings
installed. Bell was notified by a supplier
that all part number 214-040-606—005
and 214-040-606—101 bearings
delivered between May 2011 and June
2012 were manufactured with incorrect

seal material. The incorrect seal material
does not meet Bell’s operating and
environmental temperature
specifications and under extreme heat
could result in seal failure and grease
loss from the bearing. The incorrect seal
material is black in color; the correctly
manufactured bearings have a red/
orange to brown colored seal.

FAA’s Determination

We are issuing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other helicopters of these
same type designs.

Related Service Information

Bell has issued Alert Service Bulletin
(ASB) 214—-13-74, Revision A, dated
March 25, 2013, for Model 214B and
214B-1 helicopters, serial number (S/N)
28001 through 28070, and ASB 214ST—
13-90, Revision A, dated March 25,
2013, for Model 214ST helicopters, S/N
28101 through 28200. Both ASBs
describe procedures for determining
whether any bearing with incorrect seal
material is installed on the helicopter
and for inspecting any installed bearing
with incorrect seal material every 10
hours time-in-service (TIS). Both ASBs
also specify replacing any bearing with
incorrect seal material that is leaking
grease or damaged. Finally, the ASBs
specify replacing any bearing with
incorrect seal material within 500 hours
TIS or by December 31, 2013.

AD Requirements

This AD requires:

¢ Inspecting each bearing within 10
hours TIS to determine whether the
bearing has correct seal material.

o If a bearing has incorrect seal
material, inspecting the bearing at
intervals not to exceed 10 hours TIS for
leakage, slung grease, or damage.

o If there is leakage, slung grease, or
damage, before further flight, replacing
the bearing with an airworthy bearing
that does not have a black seal, which
would be terminating action for the
requirements of this AD.

Differences Between This AD and the
Service Information

The Bell ASBs specify 25 hours TIS
for the initial inspection, while this AD
requires inspecting within 10 hours TIS.
The ASBs specify replacing any bearing
with black seal material within 500
hours TIS or by December 31, 2013.
This AD requires repetitive inspections
of the bearing until the bearing is
replaced with an airworthy bearing that
does not have a black seal.
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Interim Action

We consider this AD to be an interim
action. We are currently considering
requiring the replacement of the
defective bearings, which will constitute
terminating action for the repetitive
inspections required by this AD action.
However, the planned compliance time
for the replacement of the bearing
would allow enough time to provide
notice and opportunity for prior public
comment on the merits of the
replacement.

Costs of Compliance

We estimate that this AD will affect
26 helicopters of U.S. Registry. We
estimate that operators may incur the
following costs in order to comply with
this AD. At an average labor cost of $85
per hour, inspecting the bearings would
require about 2.5 work hours, for a cost
per helicopter of $213 and a cost of
$5,538 for the fleet. Replacing a
defective bearing would require about 3
work hours, and required parts would
cost $1,372 per bearing, for a cost per
helicopter of $1,627.

According to Bell’s service
information some of the costs of this AD
may be covered under warranty, thereby
reducing the cost impact on affected
individuals. We do not control warranty
coverage by Bell. Accordingly, we have
included all costs in our cost estimate.

FAA’s Justification and Determination
of the Effective Date

Providing an opportunity for public
comments prior to adopting these AD
requirements would delay
implementing the safety actions needed
to correct this known unsafe condition.
Therefore, we find that the risk to the
flying public justifies waiving notice
and comment prior to the adoption of
this rule because the required corrective
actions must be accomplished within 10
hours TIS, a very short time period
based on the average flight hour
utilization rate of these helicopters.

Since an unsafe condition exists that
requires the immediate adoption of this
AD, we determined that notice and
opportunity for public comment before
issuing this AD are impracticable and
that good cause exists for making this
amendment effective in less than 30
days.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed, I certify
that this AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska to the extent that it justifies
making a regulatory distinction; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new airworthiness

directive (AD):

2013-11-05 Bell Helicopter Textron, Inc.
(Bell): Amendment 39—-17465; Docket

No. FAA-2013-0470; Directorate

Identifier 2013—-SW-008—-AD.
(a) Applicability

This AD applies to Bell Model 214B

helicopters, serial number (S/N) 28001
through 28070, Model 214B—1 helicopters,
S/N 28001 through 28070, and Model 214ST
helicopters, S/N 28101 through 28200, with
a tail rotor hanger bearing (bearing), part
number (P/N) 214—040-606—005 or 214—040—
606—101 installed, certificated in any
category.

(b) Unsafe Condition

This AD defines the unsafe condition as a
bearing with incorrect seal material, which
could fail under extreme temperature or
environmental conditions, resulting in loss of
tail rotor control and subsequent loss of
control of the helicopter.

(c) Effective Date
This AD becomes effective June 19, 2013.

(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time.

(e) Required Actions

(1) Within 10 hours time in service (TIS):

(i) Inspect each bearing to determine
whether the seal material is correct, as
described in the Accomplishment
Instructions, Part 1—Inspection, paragraphs
1.a. through 2. and Figure 1 of Bell Alert
Service Bulletin (ASB) 214-13-74, Revision
A, dated March 25, 2013, for Model 214B and
214B-1 helicopters and ASB 214ST-13-90,
Revision A, dated March 25, 2013, for Model
214ST helicopters.

(ii) For each bearing with black seal
material, before further flight and thereafter
at intervals not to exceed 10 hours TIS,
inspect the bearing for leakage, slung grease,
or damage. If there is any leakage, slung
grease, or damage, before further flight,
replace the bearing with an airworthy bearing
with red/orange to brown color seal material.

(2) Replacing a bearing with an airworthy
bearing with the correct red/orange to brown
color seal material terminates the inspection
requirements of this AD.

(3) Do not install bearing P/N 214-040-
606—005 or 214-040-606—101 with black seal
material on any helicopter.

(f) Special Flight Permits
Special flight permits are prohibited.

(g) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Rotorcraft Certification
Office, FAA, may approve AMOCs for this
AD. Send your proposal to: James Blyn,
Aviation Safety Engineer, Rotorcraft
Certification Office, Rotorcraft Directorate,
FAA, 2601 Meacham Blvd., Fort Worth,
Texas 76137; telephone (817) 222-5762;
email 7-AVS-ASW-170@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
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certificate holding district office before
operating any aircraft complying with this
AD through an AMOC.

(h) Subject

Joint Aircraft Service Component (JASC)
Code: 6500: Tail Rotor Drive Bearing.

(i) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Bell Alert Service Bulletin No. 214—-13—
74, Revision A, dated March 25, 2013.

(ii) Bell Alert Service Bulletin No. 214ST—
13-90, Revision A, dated March 25, 2013.

(3) For Bell service information identified
in this AD, contact Bell Helicopter Textron,
Inc., P.O. Box 482, Fort Worth, TX 76101;
telephone (817) 280-3391; fax (817) 280—
6466; or at hitp://www.bellcustomer.com/
files/.

(4) You may view this service information
at FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham Blvd.,
Room 663, Fort Worth, Texas 76137. For
information on the availability of this
material at the FAA, call (817) 222-5110.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Fort Worth, Texas, on May 17,
2013.

Kim Smith,

Directorate Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2013-12720 Filed 6-3-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2012-0930; Directorate
Identifier 2011-NM-251-AD; Amendment
39-17472; AD 2013-11-12]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Bombardier, Inc. Model BD-100-1A10
(Challenger 300) airplanes. This AD was
prompted by reports of failure of a

screw cap or end cap of the hydraulic
system accumulator while on the
ground, which resulted in loss of use of
that hydraulic system and high-energy
impact damage to adjacent systems and
structures. This AD would require
inspecting for the correct serial number
of a certain hydraulic system
accumulator, and replacing affected
hydraulic system accumulators with
new or serviceable accumulators. We
are issuing this AD to prevent failure of
a screw cap or end cap and loss of the
related hydraulic system, which could
result in damage to airplane structure
and consequent reduced controllability
of the airplane.

DATES: This AD becomes effective July
9, 2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of July 9, 2013.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Cesar Gomez, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office (ACO), 1600
Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone (516) 228—
7318; fax (516) 794-5531.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on September 6, 2012 (77 FR
54846). That NPRM proposed to correct
an unsafe condition for the specified
products. The Mandatory Continuing
Airworthiness Information (MCAI)
states:

Seven cases of on-ground hydraulic
accumulator screw cap/end cap failure have
been experienced on CL-600-2B19
aeroplanes, resulting in loss of the associated
hydraulic system and high-energy impact
damage to adjacent systems and structure. To
date, the lowest number of flight cycles
accumulated at the time of failure has been
6991.

Although there have been no failures to
date on any BD-100-1A10 aeroplanes,
accumulators similar to those installed on the
CL-600-2B19 are installed on them. The
affected part numbers (P/Ns) of the
accumulators installed on BD-100-1A10 are
900095-1 (Auxiliary Hydraulic System

accumulator), 08—60219-001 (Inboard Brake
accumulator), and 08—-60218-001 (Outboard
Brake accumulator).

A detailed analysis of the calculated line
of trajectory of a failed screw cap/end cap for
the accumulator has been conducted,
resulting in the identification of areas where
systems and/or structural components could
potentially be damaged. Although all of the
failures to date have occurred on the ground,
an in-flight failure affecting such components
could potentially have an adverse effect on
the controllability of the aeroplane.

This [TCCA] directive provides the initial
action by mandating the replacement of the
Auxiliary Hydraulic System accumulators
that are not identified by the letter “E” after
the serial number on the identification plate.
Further corrective actions are anticipated to
rectify similar safety concerns with the
Inboard and Outboard Brake accumulators.

You may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received.

Request To Change Precipitating Event
Language

Bombardier asked that the language
specifying that the NPRM (77 FR 54846,
September 6, 2012) was prompted by
“auxiliary hydraulic accumulator failure
due to end cap or screw cap” be
changed. Bombardier stated that there is
no record of such auxiliary hydraulic
accumulator failure and added that the
failures occurred on accumulators
having a similar design. Bombardier
asked that the word “‘auxiliary” be
removed from the NPRM.

We agree with the commenter for the
reason provided. We have removed the
word “auxiliary” from the Summary
section and paragraph (e) of this AD.

Request for Clarification of Effective
Date of AD

Bombardier asked if the compliance
time in paragraphs (g)(1) and (g)(3) of
the NPRM (77 FR 54846, September 6,
2012) should refer to the date of
Bombardier Service Bulletin 100-29-14,
dated December 16, 2010, instead of the
effective date of the AD. Bombardier
stated that there is a significant
difference between the release date of
that service information and the
effective date of the AD.

We acknowledge the commenter’s
concern and provide the following
clarification. We do not agree that the
compliance time should correspond to
the release date of Bombardier Service
Bulletin 100-29-14, dated December 16,
2010. We do not intend to ground
airplanes, but that could occur if the
release date of this service information
is used. Therefore, we must provide a
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compliance time to account for the time
that has passed since this service
information was issued.

Shortening the compliance time
would mean issuing a supplemental
NPRM, and we do not consider it
appropriate to further delay issuance of
this final rule. We determined that a
compliance time following the effective
date of the AD is appropriate and
represents an acceptable interval in
which the inspection can be performed
in a timely manner within the fleet,
while still maintaining an adequate
level of safety. Additionally, operators
are always permitted to accomplish the
requirements of an AD at a time earlier

than the specified compliance time. We
have made no change to the AD in this
regard.

Clarification of Address

Bombardier also asked if the email
address for business airplanes identified
in paragraph (k)(2) of the NPRM (77 FR
54846, September 6, 2012) is accurate.

We contacted the manufacturer and
verified that the email address
identified in paragraph (k)(2) of the
NPRM (77 FR 54846, September 6,
2012) for obtaining service information
from Bombardier, Inc., is the correct
email address for business airplanes. We
have made no change to the AD in this
regard.

ESTIMATED COSTS

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the change described previously.
We also determined that this change
will not increase the economic burden
on any operator or increase the scope of
the AD.

Costs of Compliance

We estimate that this AD affects 75
airplanes of U.S. registry. We estimate
the following costs to comply with this
AD.

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspection to determine part numbers ............ 1 work-hour x $85 per hour = $85 ................. $0 $85 $6,375

We estimate the following costs to do
any necessary replacements that would

be required based on the results of the
inspection. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need these replacements.

: Cost per
Action Labor cost Parts cost product
Hydraulic accumulator replacement .........cccocvevcvreeneene 4 work-hours x $85 per hour = $340 .......cc.ccccvvvreenenne. $0 $340

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between

the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify that this AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM (77 FR 54846,
September 6, 2012), the regulatory
evaluation, any comments received, and

other information. The street address for
the Docket Operations office (telephone
(800) 647—5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2013-11-12 Bombardier, Inc.: Amendment
39-17472. Docket No. FAA—-2012—-0930;
Directorate Identifier 2011-NM-251-AD.
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(a) Effective Date

This airworthiness directive (AD) becomes
effective July 9, 2013.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Bombardier, Inc. Model
BD-100-1A10 (Challenger 300) airplanes,

certificated in any category, having serial
numbers 20003 through 20335 inclusive.

(d) Subject

Air Transport Association (ATA) of
America Code 29, Hydraulic Power.

(e) Reason

This AD was prompted by reports of failure
of a screw-cap or end cap of the hydraulic
system accumulator while on the ground,
which resulted in loss of use of that
hydraulic system and high-energy impact
damage to adjacent systems and structures.
We are issuing this AD to prevent failure of
a screw cap or end cap and loss of the related
hydraulic system, which could result in
damage to airplane structure and consequent
reduced controllability of the airplane.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Inspection

At the applicable time specified in
paragraph (g)(1), (g)(2), or (g)(3) of this AD:
Inspect the identification plate on the
hydraulic system accumulator having part
number (P/N) 900095-1 to determine if an
“E” is part of the suffix of the serial number
stamped on the identification plate, as listed
in paragraph 2.B. of the Accomplishment
Instructions of Bombardier Service Bulletin
100-29-14, dated December 16, 2010. A
review of airplane maintenance records is
acceptable in lieu of this inspection if the
suffix of the serial number can be
conclusively determined from that review.

(1) For an accumulator that has
accumulated more than 3,150 total flight
cycles as of the effective date of this AD,
inspect that accumulator within 350 flight
cycles after the effective date of this AD.

(2) For an accumulator that has
accumulated 3,150 or fewer total flight cycles
as of the effective date of this AD, inspect
that accumulator before it has accumulated
3,500 total flight cycles.

(3) For an accumulator on which it is not
possible to determine the total flight cycles
accumulated as of the effective date of this
AD, inspect that accumulator within 350
flight cycles after the effective date of this
AD.

(h) Replacement

If, during the inspection required by
paragraph (g) of this AD, any accumulator
having P/N 900095-1 is found on which the
letter “E” is not part of the suffix of the serial
number on the identification plate: Before
further flight, replace the accumulator with a
new or serviceable accumulator, in
accordance with paragraph 2.C. of the

Accomplishment Instructions of Bombardier
Service Bulletin 100—-29-14, dated December
16, 2010.

(i) Parts Installation Prohibition

As of the effective date of this AD, no
person may install on any airplane a
hydraulic system accumulator having P/N
900095-1, on which the letter “E” is not part
of the suffix of the serial number on the
identification plate.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOGCs for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the ACO, send it to the Program
Manager, Continuing Operational Safety,
FAA, New York ACO, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; telephone
(516) 228-7300; fax (516) 794—5531. Before
using any approved AMOG, notify your
appropriate principal inspector, or lacking a
principal inspector, the manager of the local
flight standards district office/certificate
holding district office. The AMOC approval
letter must specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(k) Related Information

Refer to MCAI Canadian Airworthiness
Directive CF—2011—41, dated October 31,
2011; and Bombardier Service Bulletin 100—
29-14, dated December 16, 2010; for related
information.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Bombardier Service Bulletin 100—-29-14,
dated December 16, 2010.

(ii) Reserved.

(3) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514—-855-5000; fax 514—
855—7401; email
thd.crj@aero.bombardier.com; Internet http://
www.bombardier.com. You may review
copies of the referenced service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA.

(4) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,

WA. For information on the availability of
this material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on May 22,
2013.

Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-12898 Filed 6—3—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF DEFENSE

Department of the Navy

32 CFR Part 706

Certifications and Exemptions Under
the International Regulations for
Preventing Collisions at Sea, 1972

AGENCY: Department of the Navy, DoD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
(DoN) is amending its certifications and
exemptions under the International
Regulations for Preventing Collisions at
Sea, 1972 (72 COLREGS), to reflect that
the Deputy Assistant Judge Advocate
General (DAJAG) (Admiralty and
Maritime Law) of the DoN has
determined that USS THEODORE
ROOSEVELT (CVN 71) is a vessel of the
Navy which, due to its special
construction and purpose, cannot
comply fully with certain provisions of
the 72 COLREGS without interfering
with its special function as a naval ship.
The intended effect of this rule is to
warn mariners in waters where 72
COLREGS apply.

DATES: This rule is effective June 4, 2013
and is applicable beginning May 20,
2013.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Jocelyn Loftus-Williams,
JAGC, U.S. Navy, Admiralty Attorney,
(Admiralty and Maritime Law), Office of
the Judge Advocate General, Department
of the Navy, 1322 Patterson Ave. SE.,
Suite 3000, Washington Navy Yard, DC
20374-5066, telephone number: 202—
685-5040
SUPPLEMENTARY INFORMATION: Pursuant
to the authority granted in 33 U.S.C.
1605, the DoN amends 32 CFR Part 706.
This amendment provides notice that
the DAJAG (Admiralty and Maritime
Law) of the DoN, under authority
delegated by the Secretary of the Navy,
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has certified that USS THEODORE
ROOSEVELT (CVN 71) is a vessel of the
Navy which, due to its special
construction and purpose, cannot
comply fully with the following specific
provisions of 72 COLREGS without
interfering with its special function as a
naval ship: Annex I, paragraph 2(g),
pertaining to the placement of the
sidelights above the hull; and Annex I,
paragraph 2(i) (iii), pertaining to the
vertical line spacing of the task lights.
The DAJAG (Admiralty and Maritime
Law) has also certified that the lights
involved are located in closest possible
compliance with the applicable 72

contrary to public interest since it is
based on technical findings that the
placement of lights on this vessel in a
manner differently from that prescribed
herein will adversely affect the vessel’s
ability to perform its military functions.

List of subjects in 32 CFR Part 706
Marine Safety, Navigation (Water),
and Vessels.

For the reasons set forth in the
preamble, amend part 706 of title 32 of
the CFR as follows:

PART 706—CERTIFICATIONS AND
EXEMPTIONS UNDER THE

Authority: 33 U.S.C. 1605

m 2. Section 706.2 is amended as
follows:

m A.In Table Two by revising the entry
for USS THEODORE ROOSEVELT (CVN
71); and

m B. In Table Four by adding the
following entry for USS THEODORE
ROOSEVELT (CVN 71).

The additions read as follows:
§706.2 Certifications of the Secretary of

the Navy under Executive Order 11964 and
33 U.S.C. 1605.

COLREGS requirements. INTERNATIONAL REGULATIONS FOR  * * * * *
Moreover, it has been determined, in ~ PREVENTING COLLISIONS AT SEA,
accordance with 32 CFR Parts 296 and 1972 * * * * *
701, that publication of this amendment
for public comment prior to adoption is ~ m 1. The authority citation for part 706
impracticable, unnecessary, and continues to read:
TABLE TWO
Forward an- AFT anchor Side lights, Side lights
Masthead chor light, light, dis- Side lights, distance for- distanc?e in-
lights, dis- distance Forward an- tance below AFT anchor distance ward of for- board of
Vessel Number tance to below flight chor light, flight dk in light, num-  below flight ward mast- shio’s sides
stbd of keel dk in me- number of; meters; ber of; Rule dk in me- head light in ineneterS'
in meters; ters; Rule 30(a)(i) Rule 21(e), 30(a)(ii) ters; §2 (g), meters; §3(b) '
Rule 21(a) §2(K), Rule Annex | §3(b), Annex |
Annex | 30(a)(ii) Annex |
USS THEO- CVN 71 .. 30.0 — — e —— 0.43 — —
DORE
ROO-
SEVELT.
* * * * *
* * * * *
* * * * *
TABLE FOUR
Vertical separation of the task light array is not equally
Vessel No spaced, the separation between the middle and lower

task light exceed the separation between the upper and

middle light by

USS THEODORE ROOSEVELT ......cccceviunnee

0.18 meter

* * * * *

A. B. Fischer,

Captain, JAGC, U.S. Navy, Deputy Assistant
Judge Advocate, General (Admiralty and
Maritime Law).

C. K. Chiappetta,

Lieutenant Commander, Office of the Judge
Advocate General, U.S. Navy, Federal
Register Liaison Officer.

[FR Doc. 2013-13138 Filed 6-3-13; 8:45 am]
BILLING CODE 3810-FF-P

OFFICE OF SCIENCE AND
TECHNOLOGY POLICY

32 CFR Part 2402

Implementation of the Freedom of
Information Act

AGENCY: Office of Science and
Technology Policy.

ACTION: Final rule.

SUMMARY: The White House Office of
Science and Technology Policy (OSTP)
issues this final rule to implement the
Freedom of Information Act (FOIA), as

amended. This final rule implements
the requirement of the FOIA by setting
forth procedures for requesting access
to, and making disclosures of,
information contained by OSTP.

This final rule contains provisions to
comply with the President’s January 21,
2009, Executive Memoranda on ‘“The
Freedom of Information Act” and
“Transparency and Open Government,”
and Attorney General Holder’s March
19, 2009, Memorandum on “The
Freedom of Information Act (FOIA).” In
addition, this rule reflects OSTP’s
policy and practices and reaffirms its
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commitment to provide the fullest
possible disclosure of records to the
public.

DATES: This rule is effective July 5,
2013.

FOR FURTHER INFORMATION CONTACT:
Rachael Leonard, General Counsel,
Chief FOIA Officer and FOIA Public
Liaison, Office of Science and
Technology Policy, Executive Office of
the President, ostpfoia@ostp.eop.gov,
(202) 456—4444.

SUPPLEMENTARY INFORMATION:

I. Background

The Office of Science and Technology
Policy (OSTP) is issuing regulations to
govern its implementation of the
Freedom of Information Act (FOIA), 5
U.S.C. 552, as amended. FOIA requires
Federal agencies, as defined by the Act,
to make official documents and other
records available to the public upon
request, unless the material requested
falls under one of several statutorily
prescribed exemptions. FOIA also
requires agencies to publish rules
stating the time, place, fees, and
procedures to apply in making records
available pursuant to a proper request.

On May 9, 2012 (77 FR 27151), OSTP
requested public comments on a
proposed rule that would implement the
requirements of the FOIA. The proposed
rule, among other things, described how
information would be made available
and the timing and procedures for
public requests.

II. This Final Rule and Discussion of
Public Comments

The comment period closed on June
11, 2012, and OSTP received two
comments. This section of the preamble
discusses the issues raised by the
commenters.

Section 2402.3 (b)
Commenter #1

Proposed § 2402.3(b) requires OSTP to
publish available records on its e-FOIA
Reading Room (‘‘Reading Room”) as
well as other documents that, because of
the nature of their subject matter, are
likely to be the subject of FOIA requests.
In addition to the proposed language,
Commenter #1 recommends that the
Chief FOIA Officer be assigned
responsibility of the Reading Room.

OSTP has created a ‘“Reading Room”
on its Web site. This section contains
records disclosed in response to a FOIA
request that “the agency determines
have become or are likely to become the
subject of subsequent requests for
substantially the same records.” See 5
U.S.C. 552(a)(2)(D). Furthermore, this

section will be updated by the
contribution of various staff members,
not just the Chief FOIA Officer. To save
both time and money, OSTP strongly
urges requesters to review documents
available at the Reading Room before
submitting a FOIA request.

Section 2402.3(c)

Commenter #1

As proposed, § 2402.3(c) defines the
term ‘“‘search” as referring to ““the
process of looking for and retrieving
records or information responsive to a
request. It includes page-by-page or line-
by-line identification of information
within records and also includes
reasonable efforts to locate and retrieve
information from records maintained in
electronic form or format.” Commenter
#1 suggests that this definition should
“explicitly state that ‘search’ shall not
include time spent reviewing a record
for release.”

FOIA law resolves whether time spent
reviewing a record should be included
in the “search” definition. Specifically,
the current FOIA language found in 5
U.S.C. 552(a)(3)(D) provides that the
term ‘‘search” means ‘‘to review,
manually or by automated means,
agency records for the purpose of
locating those records which are
responsive to a request.” Under this
definition, time spent in reviewing a
record to determine whether it is
responsive material to a FOIA request is
implied for the task at hand. Therefore,
OSTP does not adopt Commenter #1’s
proposal.

Section 2402.3(c)

Commenter # 2

As proposed, § 2402.3(c) defines the
term “‘representative of the news media”
or “news media requester” as any
person actively gathering news for an
entity that is organized and operated to
publish or broadcast news to the public.
For purposes of this definition, the term
“‘news’”” means information that is about
current events or that would be of
current interest to the public. Examples
of news media entities include
television or radio stations broadcasting
to the public at large and publishers of
periodicals (but only in those instances
where they can qualify as disseminators
of “news”’) who make their products
available for purchase or subscription
by the general public. For “freelance”
journalists to be regarded as working for
a news organization, they must
demonstrate a solid basis for expecting
publication through that organization. A
publication contract would be the
clearest proof, but OSTP shall also look
to the past publication record of a

requester in making this determination.
To be in this category, a requester must
not be seeking the requested records for
a commercial use. A request for records
supporting the news-dissemination
function of the requester shall not be
considered to be for a commercial use.

Commenter # 2 proposes a definition
that mirrors FOIA’s language in 5 U.S.C.
552(a)(4)(A)(ii) (as amended by the
OPEN Government Act of 2007, Pub. L.
110-175, 121 Stat. 2524) which
provides that the term “representative of
the news media’” means any person or
entity that gathers information of
potential interest to a segment of the
public, uses its editorial skills to turn
the raw materials into a distinct work,
and distributes that work to an
audience. In this clause, the term ‘news’
means information that is about current
events or that would be of current
interest to the public. Examples of
news-media entities are television or
radio stations broadcasting to the public
at large and publishers of periodicals
(but only if such entities qualify as
disseminators of ‘news’) who make their
products available for purchase by or
subscription by or free distribution to
the general public. These examples are
not all-inclusive. Moreover, as methods
of news delivery evolve (for example,
the adoption of the electronic
dissemination of newspapers through
telecommunications services), such
alternative media shall be considered to
be news-media entities. A freelance
journalist shall be regarded as working
for a news-media entity if the journalist
can demonstrate a solid basis for
expecting publication through that
entity, whether or not the journalist is
actually employed by the entity. A
publication contract would present a
solid basis for such an expectation; the
Government may also consider the past
publication record of the requester in
making such a determination.

OSTP accepts Commenter # 2’s
proposal and hereby adopts the current
language found in the FOIA.

Section 2402.4(a)(1)

Commenter # 1

As proposed, § 2402.4(a)(1) provides
that, when requesters do not specify the
preferred form or format of the response,
OSTP shall produce printed copies of
responsive records. Commenter # 1
suggests that this approach is
problematic because ““inexperienced
requesters do not recognize that they
can specify a preferred format.”
Moreover, Commenter # 1 notes that
“[plrinted copies are typically more
expensive than electronic copies due to
the cost of duplication.” Accordingly,
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he proposes the following definition:
“When requesters do not specify the
preferred form or format of the response,
OSTP shall either inquire of the
requester or alternatively produce the
records in the least expensive format.
OSTP will endeavor to provide
electronic/digital copies wherever
possible to minimize duplication costs.”

OSTP believes that Commenter # 1’s
approach can reduce overhead costs;
however, we do not adopt his suggested
definition because, based on years of
experience in processing FOIA requests,
the list of responsive documents may be
of such large volume that some email
accounts cannot handle the digital file.
Additionally, there are many FOIA
requesters who do not have access to
email or a means of reading an
electronic file. Nevertheless, OSTP
recognizes that it is useful for requesters
to have the option to seek FOIA records
in electronic format. Therefore, OSTP
will add clear and conspicuous
language on its FOIA page informing the
public that they can choose an
electronic/digital response with their
FOIA. If no particular preference is
indicated, OSTP will continue to
provide printed copies of the responsive
records.

Section 2402.8

Commenter # 1

Commenter # 1 suggests the adoption
of a threshold amount below which fees
are not charged as they would cost more
to collect than would be collected.
Commenter # 1 suggests the amount of
$15.00 as a threshold fee for OSTP.

OSTP is adopting various provisions
which address Commenter # 1’s
suggestion, see § 2402.8. To illustrate,

§ 2402.8(b)(3) provides that OSTP will
not charge duplication fees for the first
100 page of copies unless the copies are
requested for a commercial use.
Similarly, OSTP will not charge a fee
provided that the FOIA record being
sought is “easily identifiable”” as
provided by § 2402.8(b)(1)(A). OSTP
believes that the provisions mentioned
above, and the others provided by

§ 2402.8, serve the same purpose as
Commenter # 1’s suggestion; therefore,
OSTP does not find it necessary to
adopt a threshold fee.

Section 2402.8(b)(3)

Commenter # 1

As proposed, the duplication fee for
photocopied records is $0.15 per page.
Commenter # 1 is concerned that this
fee may be too high, which may, in turn,
discourage FOIA requests from the
public. Instead, he suggests a fee of
$0.10 per page.

OSTP hereby adopts a duplication fee
of $0.10, which is consistent with
Department of Justice guidelines.

Section 2402.9(c)
Commenter # 1

Commenter # 1 argues that the
proposed rules “incorporate a new
standard that is not found in the law”
regarding fee waivers. Specifically,
Commenter # 1 cites to the second
sentence in proposed subsection
§2402.9(c) that provides “[i]ln
exceptional cases, however, a partial
waiver may be granted if the request for
records would impose an exceptional
burden or require an exceptional
expenditure of OSTP resources.”

OSTP finds that the standard for fee
waivers is properly stated by
§2402.9(a), which provides that “OSTP
shall waive part or all of the fees” if two
conditions are met: (1) disclosure of the
information is in the public interest
because it is likely to contribute
significantly to public understanding of
the operations of activities of the
government; and (2) disclosure is not
primarily in the commercial interest of
the requester. This provision mirrors the
current legal standard found in the
FOIA, see 5 U.S.C. 552(a)(4)(A)(iii).

OSTP understands Commenter # 1’s
concern to be that OSTP would charge
a partial fee to a FOIA requester under
§2402.9(c) even when the requester
meets the conditions for a waiver under
§2402.9(a); however, the first part of
§2402.9(c) states that “[i]f the two
conditions in paragraph (a) of this
section are met, OSTP will ordinarily
waive all fees.” OSTP thus finds that the
standard we are proposing adheres to
the FOIA. When a requester meets the
standard under § 2402.9(a), OSTP’s
general policy is to waive all fees.
Nevertheless, for the sake of clarity,
OSTP will modify the second part of
§2402.9(c) to apply only if the requester
does not meet the conditions stated in
§2402.9(a).

Section 2402.9(d)

Commenter # 1

Commenter # 1 notes that the
proposed rules do not define
“exceptional circumstances” for
purposes of failure to comply with
statutory time limits but provides no
further comment. OSTP takes no further
action regarding this subsection.

Consultation With the National
Archives and Records Administration

The National Archives and Records
Administration’s Office of Government
Information Services (OGIS) reviewed
OSTP’s draft regulations and made

recommendations, which OSTP took
into account in drafting this final rule.

III. Statutory and Executive Order
Reviews

Executive Order 12866

These regulations have been drafted
and reviewed in accordance with
Executive Order 12866, Regulatory
Planning and Review, Section 1(b),
Principles of Regulation. These
regulations are not a significant
regulatory action under Section 3(f) of
Executive Order 12866.

Paperwork Reduction Act

OSTP has determined that the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq., does not apply because
these regulations do not contain any
information collection requirements
subject to approval by OMB.

Executive Order 12988

These regulations meet the applicable
standards set forth in Executive Order
12988, Civil Justice Reform.

Executive Order 13132

These regulations will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
OSTP has determined that these
regulations do not have sufficient
federalism implications to warrant the
preparation of a federalism summary
impact statement.

Regulatory Flexibility Act

OSTP, in accordance with the
Regulatory Flexibility Act, 5 U.S.C.
605(b), has reviewed these proposed
regulations and certifies that they will
not have a significant economic impact
on a substantial number of small entities
because they pertain to administrative
matters affecting the agency.

Unfunded Mandates Reform Act of 1995

These regulations will not result in
the expenditure by State, local, and
tribal governments, in the aggregate, or
by the private sector, of $100 million or
more in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions are
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995, 2 U.S.C. 1501, et seq.

Small Business Regulatory Enforcement
Fairness Act of 1996

These regulations are not major
regulations as defined by section 251 of
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the Small Business Regulatory
Enforcement Fairness Act of 1996, 5
U.S.C. 804. They will not result in an
annual effect on the economy of $100
million or more, a major increase in
costs or prices, or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets.

National Environmental Policy Act of
1969

OSTP has reviewed this action for
purposes of the National Environmental
Policy Act of 1969 (NEPA), 42 U.S.C.
4321-4347, and has determined that
this action will not have a significant
effect on the human environment.

List of Subjects in 32 CFR Part 2402

Classified information.

Therefore, according to the reasons
stated in the preamble, the Office of
Science and Technology Policy adds 32
CFR Part 2402 to read as follows:

PART 2402—REGULATIONS
IMPLEMENTING THE FREEDOM OF
INFORMATION ACT

Sec.

2402.1 Purpose and scope.

2402.2 Delegation of authority and
responsibilities.

2402.3 General policy and definitions.

2402.4 Procedure for requesting records.

2402.5 Responses to requests.

2402.6 Business information.

2402.7 Appeal of denials.

2402.8 TFees.

2402.9 Waiver of fees.

2402.10 Maintenance of statistics.

2402.11 Disclaimer.

Authority: 5 U.S.C. 552; E.O. 13392, 70 FR
75373 (Dec. 14, 2005).

§2402.1 Purpose and scope.

The regulations in this part prescribe
procedures to obtain information and
records from the Office of Science and
Technology Policy (OSTP) under the
Freedom of Information Act (FOIA), 5
U.S.C. 552. The regulations in this part
apply only to records that are:

(a) Either created or obtained by
OSTP; and

(b) Under OSTP control at the time of
the FOIA request.

§2402.2 Delegation of authority and
responsibilities.

(a) The Director of the Office of
Science and Technology Policy
designates the OSTP General Counsel as
the Chief FOIA Officer, and hereby
delegates to the Chief FOIA Officer the
authority to act upon all requests for

agency records and to re-delegate such
authority at his or her discretion.

(b) The Chief FOIA Officer shall
designate a FOIA Public Liaison, who
shall serve as the supervisory official to
whom a FOIA requester can raise
concerns about the service the FOIA
requester has received following an
initial response. The FOIA Public
Liaison will be listed on the OSTP Web
site (hitp://www.whitehouse.gov/
administration/eop/ostp) and may re-
delegate the FOIA Public Liaison’s
authority at his or her discretion.

(c) The Director establishes a FOIA
Requester Service Center that shall be
staffed by the Chief FOIA Officer and
the FOIA Public Liaison. The contact
information for the FOIA Requester
Service Center is Office of Science and
Technology Policy, Eisenhower
Executive Office Building, 1650
Pennsylvania Ave. NW., Washington,
DC 20504; Telephone: (202) 456—4444
Fax: (202) 456—6021; Email:
ostpfoia@ostp.eop.gov. Updates to this
contact information will be made on the
OSTP Web site.

§2402.3 General policy and definitions.

(a) Non-exempt records available to
public. Except for records exempt from
disclosure by 5 U.S.C. 552(b) or
published in the Federal Register under
5 U.S.C. 552(a)(1), agency records of
OSTP subject to FOIA are available to
any person who requests them in
accordance with these regulations.

(b) Record availability at the OSTP e-
FOIA Reading Room. OSTP shall make
records available on its Web site in
accordance with 5 U.S.C. 552(a)(2), as
amended, and other documents that,
because of the nature of their subject
matter, are likely to be the subject of
FOIA requests. To save both time and
money, OSTP strongly urges requesters
to review documents available at the
OSTP e-FOIA Reading Room before
submitting a request.

(c) Definitions. For purposes of this
part:

(1) All of the terms defined in the
Freedom of Information Act, and the
definitions included in the “Uniform
Freedom of Information Act Fee
Schedule and Guidelines” issued by the
Office of Management and Budget
apply, unless otherwise defined in this
subpart.

(2) The term ‘“‘commercial use
request” means a request from or on
behalf of a person who seeks
information for a use or purpose that
furthers his or her commercial, trade, or
profit interests, which can include
furthering those interests through
litigation. OSTP shall determine,
whenever reasonably possible, the use

to which a requester will put the
requested records. When it appears that
the requester will put the records to a
commercial use, either because of the
nature of the request itself or because
OSTP has reasonable cause to doubt a
requester’s stated use, OSTP shall
provide the requester a reasonable
opportunity to submit further
clarification.

(3) The terms ““disclose” or
“disclosure” refer to making records
available, upon request, for examination
and copying, or furnishing a copy of
records.

(4) The term “duplication” means the
making of a copy of a record, or of the
information contained in it, necessary to
respond to a FOIA request. Copies can
take the form of paper, microform,
audiovisual materials, or electronic
records (for example, magnetic tape or
disk), among others.

(5) The term “educational institution”
means a preschool, a public or private
elementary or secondary school, an
institution of undergraduate higher
education, an institution of graduate
higher education, an institution of
professional education, or an institution
of vocational education that operates a
program of scholarly research. To be in
this category, a requester must show
that the request is authorized by and is
made under the auspices of a qualifying
institution and that the records are not
sought for a commercial use but are
sought to further scholarly research.

(6) The term ‘““fee waiver” means the
waiver or reduction of processing fees if
a requester can demonstrate that certain
statutory standards are satisfied.

(7) The term “FOIA Public Liaison”
means an agency official who is
responsible for assisting in reducing
delays, increasing transparency and
understanding of the status of requests,
and assisting in the resolution of
disputes.

(8) The term “noncommercial
scientific institution” means an
institution that is not operated on a
“commercial” basis, as that term is
defined in these regulations, and that is
operated solely for the purpose of
conducting scientific research, the
results of which are not intended to
promote any particular product or
industry. To be in this category, a
requester must show that the request is
authorized by and is made under the
auspices of a qualifying institution and
that the records are not sought for a
commercial use but are sought to further
scientific research.

(9) The term “perfected request”
means a FOIA request for records that
adequately describes the records sought,
that has been received by OSTP, and for
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which there is no remaining question
about the payment of applicable fees.

(10) The terms “‘representative of the
news media” or “news media requester”’
mean any person or entity that gathers
information of potential interest to a
segment of the public, uses its editorial
skills to turn the raw materials into a
distinct work, and distributes that work
to an audience. In this clause, the term
“news” means information that is about
current events or that would be of
current interest to the public. Examples
of news-media entities are television or
radio stations broadcasting to the public
at large and publishers of periodicals
(but only if such entities qualify as
disseminators of ‘news’) who make their
products available for purchase by or
subscription by or free distribution to
the general public. These examples are
not all-inclusive. Moreover, as methods
of news delivery evolve (for example,
the adoption of the electronic
dissemination of newspapers through
telecommunications services), such
alternative media shall be considered to
be news-media entities. A freelance
journalist shall be regarded as working
for a news-media entity if the journalist
can demonstrate a solid basis for
expecting publication through that
entity, whether or not the journalist is
actually employed by the entity. A
publication contract would present a
solid basis for such an expectation; the
Government may also consider the past
publication record of the requester in
making such a determination.

(11) The term “‘search” refers to the
process of looking for and retrieving
records or information responsive to a
request. It includes page-by-page or line-
by-line identification of information
within records and also includes
reasonable efforts to locate and retrieve
information from records maintained in
electronic form or format.

(12) The term “working day”’ means a
regular Federal working day. It does not
include Saturdays, Sundays, or legal
Federal holidays.

§2402.4 Procedure for requesting records.

(a) Format of requests. (1) In general.
Requests for information must be made
in writing and may be delivered by
mail, fax, or electronic mail, as specified
in §2402.2(c). All requests must be
made in English. Requests for
information must specify the preferred
form or format (including electronic
formats) of the response. When
requesters do not specify the preferred
form or format of the response, OSTP
shall produce printed copies of
responsive records.

(2) Electronic format records. (i) OSTP
shall provide the responsive record or

records in the form or format requested
if the record or records are readily
reproducible by OSTP in that form or
format. OSTP shall make reasonable
efforts to maintain its records in forms
or formats that are reproducible for the
purpose of disclosure. For purposes of
this paragraph, the term readily
reproducible means, with respect to
electronic format, a record or records
that can be downloaded or transferred
intact to a floppy disk, computer disk
(CD), tape, or other electronic medium
using equipment currently in use by the
office or offices processing the request.
Even though some records may initially
be readily reproducible, the need to
segregate exempt from nonexempt
records may cause the releasable
material to be not readily reproducible.

(ii) In responding to a request for
records, OSTP shall make reasonable
efforts to search for the records in
electronic form or format, except where
such efforts would significantly
interfere with the operation of the
agency’s automated information
system(s). For purposes of this
paragraph, the term “search” means to
locate, manually or by automated
means, agency records for the purpose
of identifying those records that are
responsive to a request.

(1i1) Searches for records maintained
in electronic form or format may require
the application of codes, queries, or
other minor forms of programming to
retrieve the requested records.

(b) Contents. A request must describe
the records sought in sufficient detail to
enable OSTP personnel to locate the
records with a reasonable amount of
effort. OSTP will regard a request for a
specific category of records as fulfilling
the requirements of this paragraph if it
enables responsive records to be
identified by a technique or process that
is not unreasonably burdensome or
disruptive to OSTP operations.
Whenever possible, a request should
include specific information about each
record sought, such as the date, number,
title or name, author, recipient, and
subject matter of the record. If OSTP
determines that a request does not
reasonably describe the records sought,
it will either provide notice of any
additional information needed or
otherwise state why the request is
insufficient. OSTP will offer a requester
reasonable opportunity to reformulate
the request so that it meets the
requirements of this section.

(c) Date of receipt. A request that
complies with paragraphs (a) and (b) of
this section is deemed a ““perfected
request.” A perfected request is deemed
received on the actual date it is received
by OSTP. A request that does not

comply with paragraphs (a) and (b) of
this section is deemed received when
sufficient information to perfect the
request is actually received by OSTP.
For requests that are expected to result
in fees exceeding $250, the request shall
not be deemed to have been received
until OSTP has received full payment or
satisfactory assurance of full payment as
provided under § 2402.8.

§2402.5 Responses to requests.

(a) Responses within 20 working days.
OSTP will exercise all reasonable efforts
to acknowledge, grant, partially grant, or
deny a request for records within 20
working days after receiving a perfected
request.

(b) Extensions of response time in
“unusual circumstances.” In
circumstances where a determination as
provided in paragraph (a) of this section
is not possible within 20 working days,
OSTP may extend the time limit
prescribed in paragraph (a) of this
section as necessary to adequately
respond to a request. OSTP shall notify
the requester of the extension, the
reasons for the extension, and the date
on which a determination is expected.
In such instances, the requester will be
provided an opportunity to limit the
scope of the request so that it may be
processed within the time limit, or to
agree to a reasonable alternative time
frame for processing. Circumstances
justifying a time limit extension as
provided in this paragraph (b) include,
but are not limited to, requests that
require OSTP to:

(1) Search for and collect the
requested records from off-site storage
facilities;

(2) Search for, collect, and
appropriately examine a voluminous
amount of separate and distinct records
that are demanded in a single request;

(3) Consult, with all practicable
speed, with another agency having a
substantial interest in the determination
of the request; or

(4) Perform searches of records of
former employees.

(c) Two-track processing. To ensure
the most equitable treatment possible
for all requesters, OSTP will process
requests on a first-in, first-out basis,
using a two-track processing system
based upon the estimated time it will
take to process the request.

(1) Simple requests. The first track is
for requests of simple to moderate
complexity that are expected to be
completed within 20 working days. A
requester whose request does not
qualify as a simple request may be given
an opportunity to limit the scope of his
or her request in order to qualify for
faster processing.
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(2) Complex requests. The second
track is for requests involving “unusual
circumstances,” as described in
paragraph (b) of this section, that are
expected to take more than 20 working
days to complete.

(d) Expedited processing. (1)
Expedited requests: OSTP may take
requests out of order and expedite the
processing of a request upon receipt of
a written statement that clearly
demonstrates a compelling need for
expedited processing. Requesters must
provide detailed explanations to
support their expedited requests. For
purposes of determining expedited
processing, the term compelling need
means:

(i) That a failure to obtain requested
records on an expedited basis could
reasonably be expected to pose an
imminent threat to the life or physical
safety of any individual; or

(ii) That a request is made by a person
primarily engaged in disseminating
information, and the person establishes
that there is an urgency to inform the
public concerning actual or alleged
Federal Government activity.

(2) A person requesting expedited
processing must include a statement
certifying that the compelling need
provided is true to the best of the
requester’s knowledge and belief.

(3) OSTP may grant or deny a request
for expedited processing as a matter of
agency discretion. A determination of
whether to provide expedited
processing shall be made, and notice of
the determination shall be provided to
the person making the request, within
10 working days after receipt of the
perfected request.

(e) Content of denial. When OSTP
denies a request for records, either in
whole or in part, the written notice of
the denial shall state the reason for
denial, and cite the applicable statutory
exemption(s), unless doing so would
harm an interest protected by the
exemption(s) under which the request
was denied, and notify the requester of
the right to appeal the determination as
specified in § 2402.7. The requester’s
failure to make advance payment or to
give a satisfactory assurance of full
payment required under § 2402.8 may
be treated as a denial of the request and
appealed under § 2402.7.

(f) Identifying responsive records. In
determining which records are
responsive to a request, OSTP ordinarily
will include only records in its
possession as of the date the component
begins its search for them.

(g) Consultations and referrals. When
OSTP receives a request for a record in
its possession, it shall determine
whether another agency of the Federal

Government is better able to determine
whether the record is exempt from
disclosure under FOIA and, if so,
whether it should be disclosed as a
matter of administrative discretion. If
the receiving component determines
that it is best able to process the record
in response to the request, then it shall
do so. If the receiving component
determines that it is not best able to
process the record, then it shall either:

(1) Respond to the request regarding
that record after consulting with the
agency best able to determine whether
to disclose it and with any other agency
that has a substantial interest in it; or

(2) Refer the responsibility for
responding to the request regarding that
record to the agency best able to
determine whether to disclose it, or to
another agency that originated the
record (but only if that agency is subject
to the FOIA). Ordinarily, the agency that
originated a record will be presumed to
be best able to determine whether to
disclose it. OSTP shall notify the FOIA
requester in writing that a referral of
records has been made, provide the
name of the agency to which the referral
was directed, and include that agency’s
FOIA contact information.

(h) Redactions. For redactions within
disclosed records, OSTP shall:

(1) Indicate the FOIA exemption
under which a redaction is made, unless
including that exemption would harm
an interest protected by the exemption;
and

(2) Indicate, if technically feasible and
reasonable, the amount of information
deleted and the exemption under which
the deletion is made at the place in the
record where the deletion is made.

§2402.6 Business information.

(a) In general. Business information
obtained by OSTP from a submitter will
be disclosed under FOIA only under
this section.

(b) Definitions. For purposes of this
section:

(1) Business information means
commercial or financial information
obtained by OSTP from a submitter that
may be protected from disclosure under
Exemption 4 of FOIA.

(2) Submitter means any person or
entity from whom OSTP obtains
business information, directly or
indirectly. The term includes
corporations; state, local, and tribal
governments; and foreign governments.

(c) Designation of business
information. A submitter of business
information will use good-faith efforts to
designate, by appropriate markings,
either at the time of submission or at a
reasonable time thereafter, any portions
of its submission that it considers to be

protected from disclosure under
Exemption 4. These designations will
expire ten years after the date of the
submission unless the submitter
requests, and provides justification for,
a longer designation period.

(d) Notice to submitters. OSTP shall
provide a submitter with prompt written
notice of a FOIA request or
administrative appeal that seeks its
business information, in order to give
the submitter an opportunity to object to
disclosure of any specified portion of
that information. The notice shall either
describe the business information
requested or include copies of the
requested records or record portions
containing the information. When
notification of a voluminous number of
submitters is required, notification may
be made by posting or publishing the
notice in a place reasonably likely to
accomplish it.

(e) Where notice is required. Notice
shall be given to a submitter wherever:

(1) The information has been
designated in good faith by the
submitter as information considered
protected from disclosure under
Exemption 4; or

(2) OSTP has reason to believe that
the information may be protected from
disclosure under Exemption 4.

(f) Opportunity to object to disclosure.
OSTP will allow a submitter a
reasonable time to respond to the notice
described in paragraph (d) of this
section and will specify that time period
within the notice. If a submitter has any
objection to disclosure, the submitter is
required to provide a detailed written
statement of objections. The statement
must specify all grounds for
withholding any portion of the
information under any exemption of
FOIA and, in the case of Exemption 4,
the submitter must show why the
information is a trade secret or
commercial or financial information
that is privileged or confidential. In the
event that a submitter fails to respond
to the notice within the time specified,
the submitter will be considered to have
no objection to disclosure of the
information. Information provided by
the submitter that OSTP does not
receive within the time specified shall
not be considered by OSTP. Information
provided by a submitter under this
paragraph may itself be subject to
disclosure under FOIA.

(g) Notice of intent to disclose. OSTP
shall consider a submitter’s objections
and specific grounds for nondisclosure
in deciding whether to disclose business
information. Whenever OSTP decides to
disclose business information over the
objection of a submitter, OSTP shall
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give the submitter written notice, which
shall include:

(1) A statement of the reason(s) why
each of the submitter’s disclosure
objections was not sustained;

(2) A description of the business
information to be disclosed; and

(3) A specified disclosure date, which
shall be a reasonable time subsequent to
the notice.

(h) Exceptions to notice requirements.
The notice requirements of paragraphs
(d) and (g) of this section shall not apply
if:

(1) OSTP determines that the
information should not be disclosed;

(2) The information lawfully has been
published or has been officially made
available to the public;

(3) Disclosure of the information is
required by statute (other than FOIA) or
by a regulation issued in accordance
with the requirements of Executive
Order 12600 (3 CFR, 1988 Comp., p.
235); or

(4) The designation made by the
submitter under paragraph (c) of this
section appears obviously frivolous—
except that, in such a case, OSTP shall,
within a reasonable time prior to a
specified disclosure date, give the
submitter written notice of any final
decision to disclose the information.

(i) Notice of FOIA lawsuit. Whenever
a requester files a lawsuit seeking to
compel the disclosure of business
information, OSTP shall promptly
notify the submitter.

(j) Corresponding notice to requesters.
Whenever OSTP provides a submitter
with notice and an opportunity to object
to disclosure under paragraph (d) of this
section, OSTP shall also notify the
requester(s). Whenever OSTP notifies a
submitter of its intent to disclose
requested information under paragraph
(g) of this section, OSTP shall also
notify the requester(s). Whenever a
submitter files a lawsuit seeking to
prevent the disclosure of business
information, OSTP shall notify the
requester(s).

§2402.7 Appeal of denials.

(a) A denial of a request for records,
either in whole or in part, may be
appealed in writing to the Chief FOIA
Officer within 30 working days of the
date of the letter denying an initial
request.

(b) Appeals may be sent via email to
ostpfoia@ostp.eop.gov or by mail to:
Chief FOIA Officer, Office of Science
and Technology Policy, Eisenhower
Executive Office Building, 1650
Pennsylvania Ave. NW., Washington,
DC 20504. Updates to this contact
information will be made on the OSTP
Web site. The appeal letter should

specify the internal control number
assigned to the FOIA request by OSTP
in its response, the records requested,
and the basis for the appeal.

(c) The Chief FOIA Officer shall make
a determination on the appeal under 5
U.S.C. 552(a)(6)(A)(ii) within 20
working days after the receipt of the
appeal. If the denial is wholly or
partially upheld, the Chief FOIA Officer
shall:

(1) Notify the requester that judicial
review is available pursuant to 5 U.S.C.
552(a)(4)(B)—(G); and

(2) Notify the requester that the Office
of Government Information Services
(OGIS) offers mediation services to
resolve disputes between FOIA
requesters and Federal agencies as a
non-exclusive alternative to litigation.
OGIS’ contact information is: Office of
Government Information Services,
National Archives and Records
Administration, 8601 Adelphi Road-
OGIS, College Park, MD 20740, Email:
ogis@nara.gov, Telephone: 202-741—
5770, Facsimile: 202-741-5769, Toll-
free: 1-877-684—6448.

(d) If OGIS’ services are requested,
OSTP will work with OGIS and the
FOIA requester to resolve any dispute as
a non-exclusive alternative to litigation.

§2402.8 Fees.

(a) Fees generally required. OSTP
shall use the most efficient and least
costly methods to comply with requests
for documents made under FOIA. OSTP
shall charge fees in accordance with
paragraph (b) of this section unless fees
are waived in accordance with § 2402.9.

(b) Calculation of fees. In general, fees
for searching, reviewing, and
duplication will be based on the direct
costs of these services, including the
average hourly salary (base plus locality
payment plus 16 percent) for the
employee(s) making the search.

(1) Search fee. Search fees may be
charged even if responsive documents
are not located or if they are located but
withheld on the basis of an exemption.
However, search fees shall be limited or
not charged as follows:

(i) Easily identifiable records. Search
fees shall not be charged for records that
are identified by the requester by title of
the record and name of the person
possessing the record

(ii) Educational, scientific or news
media requests. No search fee shall be
charged if the request is not sought for
a commercial use and is made by an
educational or scientific institution,
whose purpose is scholarly or scientific
research, or by a representative of the
news media.

(iii) Other non-commercial requests.
No search fee shall be charged for the

first two hours of searching if the
request is not for a commercial use but
is not by an educational or scientific
institution, or a representative of the
news media.

(iv) Requests for records about self.
No search fee shall be charged to search
for records performed under the terms
of the Privacy Act, 5 U.S.C. 552a(f)(5).

(2) Review fee. A review fee shall be
charged only for commercial requests. A
review fee shall be charged for the
initial examination of documents
located in response to a request to
determine the documents may be
withheld from disclosure and for the
redaction of document portions exempt
from disclosure. Records or portions of
records withheld in full under an
exemption that is subsequently
determined not to apply may be
reviewed again to determine the
applicability of other exemptions not
previously considered. The costs for
such a subsequent review are also
assessable.

(3) Duplication fee. Records will be
photocopied at a rate of $0.10 per page.
For other methods of reproduction or
duplication, OSTP will charge the
actual direct costs of producing the
document(s). Duplication fees shall not
be charged for the first 100 pages of
copies unless the copies are requested
for a commercial use.

(c) Aggregation of requests. When
OSTP determines that a requester, or a
group of requesters acting in concert, is
attempting to evade the assessment of
fees by submitting multiple requests in
the place of a single more complex
request, OSTP may aggregate any such
requests and charge accordingly.

(d) Fees likely to exceed $25. If the
total fee charges are likely to exceed
$25, OSTP shall notify the requester of
the estimated amount of the charges.
The estimate shall include a breakdown
of the fees for search, review, and/or
duplication. The notification shall offer
the requester an opportunity to confer
with the FOIA Public Liaison to
reformulate the request to meet the
requester’s needs at a lower cost.

(e) Advance payments. Advance
payment of fees will generally not be
required. If, however, charges are likely
to exceed $250, OSTP shall notify the
requester of the likely cost and:

(1) Obtain satisfactory assurance of
full payment; or

(2) Regardless of when a FOIA request
becomes perfected under § 2402.4(c), if
the requester has no history of payment
or has failed to pay a fee within 30 days
of the date of billing, OSTP may require
the requester to pay the full amount of
any fees owed and/or to make an
advance payment of the full amount of
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the estimated charges before OSTP
begins to process the new request or a
pending request from that requester. In
this case, OSTP’s working days to
process the request as described in

§ 2402.5 will not begin to run until the
date OSTP receives the full amount of
any fees owed and/or the advance
payment of the full amount of the
estimated charges.

(f) Other charges. OSTP will recover
the full costs of providing services such
as those enumerated below when it
elects to provide them:

(1) Certifying that records are true
copies;

(2) Sending records by special
methods such as express mail.

(g) Remittances. Remittances shall be
in the form either of a personal check
or bank draft drawn on a bank in the
United States, or a postal money order.
Remittances shall be made payable to
the Treasury of the United States and
mailed to the Chief FOIA Officer, Office
of Science and Technology Policy,
Eisenhower Executive Office Building,
1650 Pennsylvania Ave. NW.,
Washington, DC 20504. Updates to this
contact information will be made on the
OSTP Web site.

(h) Receipts and refunds. A receipt for
fees paid will be given upon request. A
refund of fees paid for services actually
rendered will not be made.

§2402.9 Waiver of fees.

(a) In general. OSTP shall waive part
or all of the fees assessed under § 2402.8
if the following conditions are satisfied:

(1) Disclosure of the information is in
the public interest because it is likely to
contribute significantly to public
understanding of the operations or
activities of the government; and

(2) Disclosure is not primarily in the
commercial interest of the requester.

(b) Clarification. Where OSTP has
reasonable cause to doubt the use to
which a requester will put the records
sought, or where that use is not clear
from the request itself, OSTP may seek
clarification from the requester before
assigning the request to a specific
category for fee assessment purposes.

(c) Partial waiver of fees. If the two
conditions stated in paragraph (a) of this
section are met, OSTP will ordinarily
waive all fees. In exceptional cases and
provided that the requester does not
meet the conditions stated in paragraph
(a), however, a partial waiver may be
granted if the request for records would
impose an exceptional burden on OSTP
or require an exceptional expenditure of
OSTP resources.

(d) Failure to comply. OSTP will not
assess fees under § 2402.8 if the Agency
fails to comply with any time limit and

no exceptional circumstances apply to
processing the request.

(e) Waivers. OSTP may waive fees in
other circumstances solely at its
discretion, consistent with 5 U.S.C. 552
and the Fee Waiver Policy Guidance
issued by the Department of Justice.

§2402.10 Maintenance of statistics.

(a) OSTP shall maintain records that
are sufficient to allow accurate reporting
of FOIA processing statistics, as
required under 5 U.S.C. 552 and all
guidelines for the preparation of annual
FOIA reports issued by the Department
of Justice.

(b) OSTP shall annually, on or before
February 1 of each year, prepare and
submit to the Attorney General an
annual report compiling the statistics
maintained in accordance with
paragraph (a) of this section for the
previous fiscal year. A copy of the
report will be available for public
inspection at the OSTP Web site.

§2402.11 Disclaimer.

Nothing in this part shall be
construed to entitle any person, as a
right, to any service or to the disclosure
of any record to which such person is
not entitled under FOIA.

Ted Wackler,

Deputy Chief of Staff and Assistant Director.
[FR Doc. 2013-13072 Filed 6—3—13; 8:45 am]
BILLING CODE 3270-F3-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket Number USCG-2013-0325]

RIN 1625-AA08

Temporary Change of Dates for
Recurring Marine Event in the Fifth
Coast Guard District, Mattaponi Drag

Boat Race, Mattaponi River; Wakema,
VA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary change to the
enforcement period of special local
regulation for one recurring marine
event in the Fifth Coast Guard District.
This event is the Mattaponi Drag Boat
Race, which is a series of power boat
races to be held on the waters of the
Mattaponi River, near Wakema,
Virginia. This special local regulation is
necessary to provide for the safety of life
on navigable waters during the event.

This action is intended to restrict vessel
traffic during the power boat races on
the Mattaponi River immediately
adjacent to the Rainbow Acres
Campground, located in King and
Queen County, near Wakema, Virginia.
DATES: This rule is effective June 22-23,
2013.

This rule will be enforced from 10
a.m. to 6 p.m. on June 22, 2013. In the
event of inclement weather on June 22,
2013, this rule will be enforced from 10
a.m. to 6 p.m. on June 23, 2013.
ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2013-0325]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Hector Cintron, Waterways
Management Division Chief, Sector
Hampton Roads, Coast Guard; telephone
757—668-5581, email
Hector.L.Cintron@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Barbara
Hairston, Program Manager, Docket
Operations, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

This rule involves an annually
occurring marine event that is
scheduled to take place on the 3rd or
4th Saturday in August, as published in
the table to 33 CFR 100.501. The
Mattaponi Volunteer Rescue Squad has
changed the date of the event to take
place on June 22, 2013 from 10 a.m. to
6 p.m. The “rain date” is June 23, 2013.

The Coast Guard is issuing this final
rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
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“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because any
delay encountered in this regulation’s
effective date by publishing a NPRM
would be contrary to public interest. On
April 8, 2013 the Coast Guard was
informed about the date change. It
appears that the original sponsoring
organization for this event is now
defunct and a new sponsor has taken
over. The new sponsor did not submit
the requisite Application for a marine
event on time.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. The measures contemplated by
this rule are intended to protect the
safety of the persons participating in the
event, spectators to the event and any
other vessels that may pass through the
restricted area. Any delaying of the
effective date would be contrary to the
public interest since immediate action is
needed to ensure the safety of those
noted.

B. Basis and Purpose

The Mattaponi Volunteer Rescue
Squad is sponsoring a series of power
boat racing events titled the ‘“Mattaponi
Madness Drag Boat Event.” The power
boat races will be held on the following
dates: June 22, 2013, and in the case of
inclement weather, the event will be
rescheduled to June 23, 2013. The races
will be held on the Mattaponi River
immediately adjacent to the Rainbow
Acres Campground, King and Queen
County, Virginia. The power boat races
will consist of approximately 40 vessels
conducting high speed straight line runs
along the river and parallel to the
shoreline. A fleet of spectator vessels is
expected to gather near the event site to
view the competition. To provide for the
safety of participants, spectators and
other transiting vessels, the Coast Guard
will temporarily restrict vessel traffic in
the event area during the power boat
races.

C. Discussion of the Final Rule

The regulation listing annual marine
events within the Fifth Coast Guard
District and corresponding dates is 33
CFR 100.501. The Table to § 100.501
identifies marine events by Captain of
the Port zone. This particular marine
event is listed in section (c.) line No. 23
of the table.

The current regulation described in
section (c.) line No. 23 of the table
indicates that the drag boat race event

should take place this year either on the
3rd Saturday and Sunday or 4th
Saturday and Sunday in August. The
Coast Guard is establishing a temporary
suspension of the regulation listed at
section (c.) line No. 23 in the Table to
§100.501 and inserting this new
temporary regulation at the Table to
§100.501 line No. 24 in order to reflect
the change of date for this year’s event.
This change is needed to accommodate
the change in date of the annual
Mattaponi Drag Boat Race. No other
portion of the Table to § 100.501 or
other provisions in § 100.501 shall be
affected by this regulation.

As such this special local regulation
will restrict vessel movement in the
regulated area during the marine event.
The regulated area is needed to control
vessel traffic and enhance the safety of
participants and spectators of the
Mattaponi Drag Boat Race. The
regulation will be enforced from 10 a.m.
to 6 p.m. on June 22, 2013, with an
inclement weather date of June 23,
2013, from 10 a.m. to 6 p.m. Except for
persons or vessels authorized by the
Coast Guard Patrol Commander, no
person or vessel may enter or remain in
the regulated area during the effective
period.

In addition to notice in the Federal
Register, the maritime community will
be provided extensive advance
notification via the Local Notice to
Mariners, and marine information
broadcasts.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

Although this regulation will prevent
traffic from transiting a portion of the
Mattaponi River during the events, the
effect of this regulation will not be
significant due to the limited duration
that the regulated area will be in effect
and the advance notification that will be
made to the maritime community via

marine information broadcast, local
radio stations and area newspapers so
mariners can adjust their plans
accordingly. Additionally, the regulated
area has been designed to impose the
least impact on general navigation yet
provide the level of safety deemed
necessary. Vessel traffic will be able to
transit the regulated area between heats
and when the Coast Guard Patrol
Commander deems it is safe to do so.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities: owners or operators of vessels
intending to transit this section of the
Mattaponi River from 9 a.m. to 6 p.m.
on June 22, 2013 and on June 23, 2013.
This proposed rule would not have a
significant economic impact on a
substantial number of small entities for
the following reasons: (i) Although the
regulated area will apply to a 34 mile
segment of the Mattaponi River, traffic
may be allowed to pass through the
regulated area with the permission of
the Coast Guard Patrol Commander
between races; (ii) In the case where the
Patrol Commander authorizes passage
through the regulated area during the
event, vessels shall proceed at the
minimum speed necessary to maintain a
safe course that minimizes wake near
the race course; (iii) Before the
enforcement period, we will issue
maritime advisories so mariners can
adjust their plans accordingly.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
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the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the ““FOR FURTHER
INTFORMATION CONTACT” section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,

we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security

Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(h), of the Instruction. This rule
involves implementation of regulations
within 33 CFR Part 100 that apply to
organized marine events on the
navigable waters of the United States
that may have potential for negative
impact on the safety or other interest of
waterway users and shore side activities
in the event area. The category of water
activities includes but is not limited to
sail boat regattas, boat parades, power
boat racing, swimming events, crew
racing, and sail board racing. Under
figure 2—1, paragraph (34)(h), of the
Instruction, an environmental analysis
checklist and a categorical exclusion
determination will be available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2.In §100.501, in “Table to
§100.501,” under ‘“‘(c.) Coast Guard
Sector Hampton Roads—COTP Zone,”
suspend entry 23 and add entry 24 to
read as follows:

§100.501-35T05-0325 Special Local
Regulations; Mattaponi Drag Boat Race,
Mattaponi River; Wakema, VA.

* * * * *
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(c.) CoAsT GUARD SECTOR HAMPTON ROADS—COTP ZONE

Number Date Event Sponsor Location
24 June 22, 2013 with  Mattaponi Drag Mattaponi Volunteer All waters of Mattaponi River immediately adjacent to Rain-
an inclement Boat Race. Rescue Squad bow Acres Campground, King and Queen County, Vir-
weather date of and Dive Team. ginia. The regulated area includes a section of the
June 23, 2013. Mattaponi River approximately three-quarter mile long
and bounded in width by each shoreline, bounded to the
east by a line that runs parallel along longitude
076°52’43” W, near the mouth of Mitchell Hill Creek, and
bounded to the west by a line that runs parallel along lon-
gitude 076°53'41” W just north of Wakema, Virginia.
* * * * *

Dated: May 13, 2013.
John K. Little,

Captain, U.S. Coast Guard, Captain of the
Port Hampton Roads.

[FR Doc. 2013—-13001 Filed 6—-3—13; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket Number USCG-2013-0156]
RIN 1625-AA08

Special Local Regulations; Swim

Across the Potomac, Potomac River;
National Harbor Access Channel, MD

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing special local regulations
during the “Swim Across the Potomac”
swimming competition, to be held on
the waters of the Potomac River on June
2, 2013. These special local regulations
are necessary to provide for the safety of
life on navigable waters during the
event. This action is intended to
temporarily restrict vessel traffic in a
portion of the Potomac River during the
event.

DATES: This rule is effective from 7 a.m.
until 11 a.m. on June 2, 2013.
ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2013-0156]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West

Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Mr. Ronald Houck, U.S. Coast
Guard Sector Baltimore, MD; telephone
410-576—2674, email
Ronald.L.Houck@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Barbara
Hairston, Program Manager, Docket
Operations, telephone (202) 366—9826.

SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

On April 8, 2013, we published a
notice of proposed rulemaking (NPRM)
entitled “Special Local Regulations for
Marine Events, Potomac River; National
Harbor Access Channel, MD” in the
Federal Register (78 FR 67). We
received no comments on the proposed
rule. No public meeting was requested,
and none was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Event planners did not provide
the Coast Guard adequate advance
notice of the event to allow 30 days after
publication. The Application for Marine
Event (Form CG—4423) for this event
was submitted in Homeport for COTP
Baltimore on March 7, 2013.

B. Basis and Purpose

The legal basis for the rule is the
Coast Guard’s authority to establish
special local regulations: 33 U.S.C.
1233. The purpose of the rule is to
ensure safety of life on navigable waters
of the United States during the Swim
Across the Potomac event.

C. Discussion of Comments, Changes
and the Final Rule

The Coast Guard received no
comments in response to the NPRM. No
public meeting was requested and none
was held.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

Although this regulation will prevent
traffic from transiting portions of the
Potomac River and National Harbor
Access Channel during the event, the
effect of this regulation will not be
significant due to the following reasons:
(1) The regulated area will be in effect
for only 4 hours; (2) the regulated area
has been narrowly tailored to impose
the least impact on general navigation,
yet provide the level of safety deemed
necessary; (3) vessel traffic will be able
to transit safely through a portion of the
regulated area, but only after the last
participant has cleared that portion of
the regulated area and when the Coast
Guard Patrol Commander deems it safe
to do so; and (4) the Coast Guard will
provide advance notification of the
special local regulations to the local
maritime community by Local Notice to
Mariners and Broadcast Notice to
Mariners.
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2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rule. The Coast Guard certifies
under 5 U.S.C. 605(b) that this rule will
not have a significant economic impact
on a substantial number of small
entities.

This rule may affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to enter, transit
through, anchor in, or remain within
that portion of Potomac River
encompassed within the special local
regulations from 7 a.m. until 11 a.m. on
June 2, 2013. For the reasons discussed
in the Regulatory Planning and Review
section above, this rule will not have a
significant economic impact on a
substantial number of small entities.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the

Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INTFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order

13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a ““significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves special
local regulations issued in conjunction
with a regatta or marine parade. This
rule is categorically excluded from
further review under paragraph 34(h) of
Figure 2—1 of the Commandant
Instruction. An environmental analysis
checklist supporting this determination
and a Categorical Exclusion
Determination are available in the
docket where indicated under
ADDRESSES. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:
Authority: 33 U.S.C. 1233.

m 2. Add a temporary section,
§100.35T05—-0156 to read as follows:
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§100.35T05-0156 Special Local
Regulations; Swim Across the Potomac,
Potomac River; National Harbor Access
Channel, MD.

(a) Regulated Area. The following
regulated area is established as special
local regulations. All coordinates are
North American Datum 1983.

(1) Regulated Area: All water of the
Potomac River, from shoreline to
shoreline, bounded to the north by a
line drawn that originates at Jones Point
Park, VA at the west shoreline latitude
38°47'35” N, longitude 077°02°22” W,
thence east to latitude 38°4712” N,
longitude 077°00°58” W, at east
shoreline near National Harbor, MD.
The regulated area is bounded to the
south by a line drawn originating at
George Washington Memorial Parkway
highway overpass and Cameron Run,
west shoreline latitude 38°47°23” N,
longitude 077°03’03” W thence east to
latitude 38°46'52” N, longitude
077°01°13” W, at east shoreline near
National Harbor, MD.

(b) Definitions. (1) Coast Guard Patrol
Commander means a commissioned,
warrant, or petty officer of the U. S.
Coast Guard who has been designated
by the Commander, Coast Guard Sector
Baltimore.

(2) Official Patrol means any vessel
assigned or approved by Commander,
Coast Guard Sector Baltimore with a
commissioned, warrant, or petty officer
on board and displaying a Coast Guard
ensign.

(3) Participant means all persons and
vessels participating in the Swim Across
the Potomac event under the auspices of
the Marine Event Permit issued to the
event sponsor and approved by
Commander, Coast Guard Sector
Baltimore.

(c) Special local regulations. (1) The
Coast Guard Patrol Commander may
forbid and control the movement of all
vessels and persons in the regulated
area. When hailed or signaled by an
official patrol vessel, a vessel or person
in the regulated area shall immediately
comply with the directions given.
Failure to do so may result in expulsion
from the area, citation for failure to
comply, or both.

(2) Persons desiring to transit the
regulated area must first obtain
authorization from the Captain of the
Port Baltimore or his designated
representative. To seek permission to
transit the area, the Captain of the Port
Baltimore and his designated
representatives can be contacted at
telephone number 410-576—2693 or on
Marine Band Radio, VHF-FM channel
16 (156.8 MHz). All Coast Guard vessels
enforcing this regulated area can be

contacted on marine band radio VHF—
FM channel 16 (156.8 MHz).

(3) The Coast Guard Patrol
Commander may terminate the event, or
the operation of any participant in the
event, at any time it is deemed
necessary for the protection of life or
property.

(4) The Coast Guard will publish a
notice in the Fifth Coast Guard District
Local Notice to Mariners and issue a
marine information broadcast on VHF—
FM marine band radio announcing
specific event date and times.

(d) Enforcement period: This section
will be enforced from 7 a.m. until 11
a.m. on June 2, 2013.

Dated: May 15, 2013.
Kevin C. Kiefer,

Captain, U.S. Coast Guard, Captain of the
Port Baltimore.

[FR Doc. 2013-13144 Filed 6—3-13; 8:45 am]|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket Number USCG-2013-0160]
RIN 1625-AA08

Special Local Regulation; Annual
Swim Around Key West, Atlantic

Ocean and Gulf of Mexico; Key West,
FL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a special local regulation on
the waters of the Atlantic Ocean and the
Gulf of Mexico surrounding the island
of Key West, Florida during the Annual
Swim around Key West on June 8, 2013.
The event entails a large number of
participants who will begin at Smather’s
Beach and swim one full circle
clockwise around the island of Key
West, Florida. The special local
regulation is necessary to provide for
the safety of the spectators, participants,
participating support vessels and
kayaks, and other vessels and users of
the waterway during the event. The
special local regulation will consist of a
moving area that will temporarily
restrict vessel traffic in a portion of both
the Atlantic Ocean and the Gulf of
Mexico, and will prevent non-
participant vessels from entering,
transiting through, anchoring in, or
remaining within the area unless
authorized by the Captain of the Port
Key West or a designated representative.

DATES: This rule will be enforced from
7:30 a.m. until 3:30 p.m. on June 8,
2013.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Marine Science Technician First
Class William Winegar, Sector Key West
Prevention Department, U.S. Coast
Guard; Telephone (305) 292-8809,
email William.G.Winegar@uscg.mil. If
you have questions on viewing or
submitting material to the docket, call
Barbara Hairston, Program Manager,
Docket Operations, telephone (202)
366—9826.

SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

The Coast Guard is issuing this final
rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it only
recently came to the attention that this
event had been inadvertently excluded
from the Coast Guard Seventh District
Regulation of Recurring Marine Events
at 33 CFR part 701; although an
identical race, in the same month with
a different sponsor had been so
included. To ensure there is no
confusion regarding the date of the race,
or the enforcement of the regulation,
and to ensure the safety of life on the
Navigable Waters of the United States,
publication of a NPRM would be
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impracticable, unnecessary, and
contrary to the public interest.

B. Basis and Purpose

The legal basis for the rule is the
Coast Guard’s authority to establish
special local regulations: 33 U.S.C.
1233. The purpose of the rule is to
ensure safety of life and property on
navigable waters of the United States
during the Annual Swim around Key
West FL.

C. Discussion of the Final Rule

The special local regulation
encompasses certain waters of the
Atlantic Ocean and Gulf of Mexico. The
special local regulation will be enforced
on Saturday, June 8, 2013 from 7:30 a.m.
until 3:30 p.m. The special local
regulation consists of a moving race area
where all persons and vessels, except
those participating in the race or serving
as safety vessels, are prohibited from
entering, transiting through, anchoring
in, or remaining within these areas
unless authorized by the Captain of the
Port Key West or a designated
representative. The race area will
commence at Smather’s Beach at 7:30
a.m., transit West to the area offshore of
Fort Zach State Park, North through Key
West Harbor, East through Flemming
Cut, South on Cow Key Channel and
West back to origin. Safety vessels will
precede the first participating swimmers
and follow the last participating
swimmers. This event poses significant
risks to participants, spectators, and the
boating public because of the large
number of swimmers and recreational
vessels that are expected in the area of
the event. The special local regulation is
necessary to ensure the safety of
participants, spectators, and vessels
from the hazards associated with the
event.

The special local regulation will be
enforced from 7:30 a.m. to 3:30 p.m. on
June 8, 2013. Persons and vessels who
are neither participating in the race or
serving as safety vessels may not enter,
transit through, anchor in, or remain
within the regulated area unless
authorized by the Captain of the Port
Key West or a designated representative.

Persons and vessels desiring to enter,
transit through, anchor in, or remain
within the regulated area may contact
the Captain of the Port Key West by
telephone at (305) 292-8727, or a
designated representative via VHF radio
on channel 16, to request authorization.
If authorization to enter transit through,
anchor in, or remain within regulated
area is granted by the Captain of the Port
Key West or a designated representative,
all persons and vessels receiving such
authorization must comply with the

instructions of the Captain of the Port
Key West or a designated representative.
The Coast Guard will provide notice of
the special local regulation by Local
Notice to Mariners, Broadcast Notice to
Mariners, and on-scene designated
representatives.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes or
executive orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

The economic impact of this rule is
not significant for the following reasons:
(1) The rule will be enforced for a total
of only 8 hours; (2) Non-participant
persons and vessels may enter, transit
through, anchor in, or remain within the
regulated area during the enforcement
period if authorized by the Captain of
the Port Key West or a designated
representative; (3) vessels not able to
enter, transit through, anchor in, or
remain within the regulated area
without authorization from the Captain
of the Port Key West or a designated
representative may operate in the
surrounding areas during the
enforcement period; and (4) advance
notification of the event will be made to
the local maritime community via local
notice to mariners, marine safety
information bulletins, and broadcast
notice to mariners.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

This rule may affect the following
entities, some of which may be small
entities: Owners or operators of vessels
intending to enter, transit through,
anchor in, or remain within the
regulated are during the enforcement
period. For the reasons discussed in
Regulatory Planning and Review section
above, this rule will not have a
significant economic impact on a
substantial number of small entities. If
you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L.104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain

4. Collection of Information

This proposed rule will not call for a
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.
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6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
would not result in such an
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

8. Taking of Private Property

This rule would not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This proposed rule is not a
“significant energy action’” under
Executive Order 13211, Actions

Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This proposed rule
involves a special local regulation
issued in conjunction with a regatta or
marine parade. This rule is categorically
excluded from further review under
paragraph 34(h) of Figure 2—1 of the
Commandant Instruction. A preliminary
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 100

Marine Safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233

m 2. Add a temporary § 100.35T07-0160
to read as follows:

§100.35T07-0160 Special Local
Regulation; Annual Swim around Key West,
Atlantic Ocean and Gulf of Mexico; Key
West, FL.

(a) Regulated Area. The following
regulated area is established as a special
local regulation. All waters within a
moving zone, beginning at Smather’s
Beach in Key West, FL. The regulated
area will move, West to the area offshore
of Fort Zach State Park, North through
Key West Harbor, East through
Flemming Cut, South on Cow Key

Channel and West back to origin. The
center of the regulated area will at all
times remain approximately 50 yards
offshore of the island of Key West
Florida; extend 50 yards in front of the
lead safety vessel preceding the first
race participants; extend 50 yards
behind the safety vessel trailing the last
race participants; and at all times extend
100 yards on either side of the race
participants and safety vessels.

(b) Definition. The term “designated
representative’” means Coast Guard
Patrol Commanders, including Coast
Guard coxswains, petty officers, and
other officers operating Coast Guard
vessels, and Federal, State, and local
officers designated by or assisting the
Captain of the Port Key West in the
enforcement of the regulated area.

(c) Regulations.

(1) All persons and vessels, except
authorized race participants or safety
vessels, are prohibited from entering,
transiting through, anchoring in, or
remaining within the race area. Persons
and vessels desiring to enter, transit
through, anchor in, or remain within the
race area, may contact the Captain of the
Port Key West by telephone at (305)
292-8727, or a designated
representative via VHF radio on channel
16, to request authorization. If
authorization to enter, transit through,
anchor in, or remain with the race area,
is granted by the Captain of the Port Key
West or a designated representative.

(2) The Coast Guard will provide
notice of the regulated area by Marine
Safety Information Bulletins, Local
Notice to Mariners, Broadcast Notice to
Mariners, and on-scene designated
representatives.

(d) Enforcement Date. This rule will
be enforced from 7:30 a.m. to 3:30 p.m.
June 8, 2013.

Dated: May 8, 2013.
A.S. Young, Sr.,

Captain, U.S. Coast Guard, Captain of the
Port Sector Key West.

[FR Doc. 2013—-13148 Filed 6—-3-13; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG—-2013-0357]

Drawbridge Operation Regulation;
York River, Between Yorktown and
Gloucester Point, VA

AGENCY: Coast Guard, DHS.
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ACTION: Notice of deviation from
drawbridge regulations.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the draw of the
US 17/George P. Coleman Memorial
Swing Bridge across the York River,
mile 7.0, between Gloucester Point and
Yorktown, VA. This deviation is
necessary to facilitate electrical motor
maintenance on the George P. Coleman
Memorial Swing Bridge. This temporary
deviation allows the drawbridge to
remain in the closed-to-navigation
position.

DATES: This deviation is effective from
7 am. on June 9, 2013 to 5 p.m. June
16, 2013.

ADDRESSES: The docket for this
deviation, [USCG-2013-0357] is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this deviation. You may
also visit the Docket Management
Facility in Room W12-140 on the
ground floor of the Department of
Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Mr. Jim
Rousseau, Bridge Administration
Branch Fifth District, Coast Guard;
telephone (757) 398-6557, email
James.L.Rousseau2@uscg.mil. If you
have questions on reviewing the docket,
call Barbara Hairston, Program Manager,
Docket Operations, 202—-366—9826.
SUPPLEMENTARY INFORMATION: The
Virginia Department of Transportation,
who owns and operates this swing
bridge, has requested a temporary
deviation from the current operating
regulations set out in 33 CFR 117.1025,
to facilitate electric motor maintenance
on the structure.

Under the regular operating schedule,
the Coleman Memorial Bridge, mile 7.0,
between Gloucester Point and
Yorktown, VA, opens on signal except
from 5 a.m. to 8 a.m. and 3 p.m. to 7
p-m. Monday through Friday, except
Federal holidays the bridge shall remain
closed to navigation. The Coleman
Memorial Bridge has vertical clearances
in the closed position of 60 feet above
mean high water.

Under this temporary deviation, the
drawbridge will be closed to navigation
from 7 a.m. to 5 p.m. on Sunday June
9, 2013; with an inclement weather date
from 7 a.m. to 5 p.m. on Sunday June

16, 2013. Emergency openings cannot be
provided. There are no alternate routes
for vessels transiting this section of the
York River.

The York River is used by a variety of
vessels including military, tugs, and
recreational vessels. The Coast Guard
has carefully coordinated the
restrictions with these waterway users.
The Coast Guard will also inform
additional waterway users through our
Local and Broadcast Notices to Mariners
of the closure periods for the bridge so
that vessels can arrange their transits to
minimize any impacts caused by the
temporary deviation. Mariners able to
pass under the bridge in the closed
position may do so at any time and are
advised to proceed with caution.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: May 20, 2013.
Waverly W. Gregory, Jr.,

Bridge Program Manager, Fifth Coast Guard
District.

[FR Doc. 2013-13139 Filed 6—3—-13; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY
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33 CFR Part 165

[Docket Number USCG-2013-0010]
RIN 1625-AA00

Safety Zone; Grain-Shipment and

Grain-Shipment Assist Vessels,
Columbia and Willamette Rivers

AGENCY: Coast Guard, DHS.
ACTION: Temporary interim rule and
request for comments.

SUMMARY: The Coast Guard is
establishing a temporary safety zone
around all inbound and outbound grain-
shipment and grain-shipment assist
vessels involved in commerce with the
Columbia Grain facility on the
Willamette River in Portland, OR, the
United Grain Corporation facility on the
Columbia River in Vancouver, WA, the
Temco Irving facility on the Willamette
River in Portland, OR, or the Temco
Kalama facility on the Columbia River
in Kalama, WA, or the Louis Dreyfus
Commodities facility on the Willamette
River in Portland, OR while they are
located on the Columbia and Willamette
Rivers and their tributaries. For grain-

shipment vessels, this safety zone
extends to waters 500 yards ahead of the
vessel and 200 yards abeam and astern
of the vessel. For grain-shipment assist
vessels, this safety zone extends to
waters 100 yards ahead of the vessel and
50 yards abeam and astern of the vessel.
These safety zones are being established
to ensure that protest activities related
to a labor dispute do not create
hazardous navigation conditions for any
vessel or other river user in the vicinity
of these safety zones.

DATES: Effective June 4, 2013. This rule
has been enforced with actual notice
since May 14, 2013 and it will be
enforced until September 3, 2013.

Comments and related material must
be received by the Coast Guard on or
before July 5, 2013.

Requests for public meetings must be
received by the Coast Guard on or before
June 11, 2013.

ADDRESSES: Documents mentioned in
this preamble are part of Docket Number
USCG-2013-0010. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on “Open Docket
Folder” on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

You may submit comments, identified
by docket number, using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: (202) 493—2251.

(3) Mail or Delivery: Docket
Management Facility (M—-30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590-0001. Deliveries
accepted between 9 a.m. and 5 p.m.,
Monday through Friday, except federal
holidays. The telephone number is 202—
366—9329.

See the ‘“Public Participation and
Request for Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for further instructions on
submitting comments. To avoid
duplication, please use only one of
these three methods.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Ensign Ian P. McPhillips,
Waterways Management Division,
Marine Safety Unit Portland, U.S. Coast
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Guard; telephone (503) 240-9319, email
msupdxwwm@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Barbara
Hairston, Program Manager, Docket
Operations, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

1. Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking, indicate the specific section
of this document to which each
comment applies, and provide a reason
for each suggestion or recommendation.
You may submit your comments and
material online at http://
www.regulations.gov, or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online, it will be considered
received by the Coast Guard when you
successfully transmit the comment. If
you fax, hand deliver, or mail your
comment, it will be considered as
having been received by the Coast
Guard when it is received at the Docket
Management Facility. We recommend
that you include your name and a
mailing address, an email address, or a
telephone number in the body of your
document so that we can contact you if
we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, type the
docket number in the “SEARCH” box
and click “SEARCH.” Click on “Submit
a Comment” on the line associated with
this rulemaking.

If you submit your comments by mail
or hand delivery, submit them in an
unbound format, no larger than 84 by 11
inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

2. Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, type the
docket number in the “SEARCH” box
and click “SEARCH.” Click on Open
Docket Folder on the line associated
with this rulemaking. You may also visit
the Docket Management Facility in
Room W12-140 on the ground floor of
the Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

3. Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

4. Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one, using one of the methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

B. Regulatory History and Information

On January 30, 2013, the Coast Guard
published a temporary interim rule and
request for comments titled, “Safety
Zone; Grain-Shipment Vessels;
Columbia and Willamette Rivers” in the
Federal Register (78 FR 6209). In that
temporary interim rule, the Coast Guard
established temporary safety zones
around all inbound and outbound grain-
shipment vessels. This rule defines
grain-shipment assist vessels and adds
an additional waterfront facility, Louis
Dreyfus Commodities on the Willamette
River in Portland, OR. The portions of
this rulemaking that are unchanged
from the previous rulemaking were
previously subject to notice and
comment.

The Coast Guard is issuing this
temporary interim rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good

cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because to do
so would be impracticable since neither
grain shipment vessels nor potential
protest activity can be postponed by the
Coast Guard. Additionally, delayed
promulgation may result in injury or
damage to the maritime public, vessel
crews, the vessels themselves, the
facilities, and law enforcement
personnel from protest activities that
could occur prior to conclusion of a
notice and comment period before
promulgation.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register because to do otherwise would
be impracticable. The Coast Guard does
not control the arrival of grain-shipment
vessels or planned protest activities.
Protest activities are unpredictable and
potentially volatile and increased and
unpredictable vessel traffic associated
with protest activities may result in
injury to persons, property, or the
environment. Delaying the effective date
until 30 days after publication may
mean that grain-shipment vessels will
have arrived or departed the Columbia
and Willamette Rivers before the end of
the 30 day period. This delay would
eliminate the safety zone’s effectiveness
and usefulness in protecting persons,
property, and the safe navigation of
maritime traffic before 30 days have
elapsed.

The previous rule was published in
the Federal Register on January 30,
2013 (78 FR 6209). Although the Coast
Guard had good cause to issue that
temporary interim rule without first
publishing a proposed rule, it invited
the submission of post-promulgation
comments and related material
regarding that rule through March 1,
2013. The Coast Guard received no
comments.

Although the Coast Guard has good
cause to issue this temporary rule
without first publishing a proposed rule,
you are invited to submit post-
promulgation comments and related
material regarding this rule through July
5,2013. All comments will be reviewed
as they are received. Your comments
will assist us in drafting future rules
should they be necessary, and may
result in changes to this temporary
interim rule before it expires.
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C. Basis and Purpose

This safety zone is being implemented
to ensure the safe navigation of
maritime traffic on the Columbia and
Willamette Rivers and their tributaries
while grain-shipment and grain-
shipment assist vessels transit to and
from grain export facilities, anchorages,
moorings, and launches in the Sector
Columbia River Captain of the Port
Zone. In addition, this safety zone is
intended to ensure that members of the
maritime public, those participating in
protest activities on the water, law
enforcement personnel, and vessel
crews are not injured. Recreational
boating, fishing, and protest activity
afloat in these safety zones is
particularly hazardous because of the
effects of strong river currents, the
maneuvering characteristics of grain-
shipment vessels, and the safety
sensitive mid-stream personnel transfers
conducted by grain-shipment assist
vessels with which recreational boaters
and protesters may be unfamiliar. This
safety zone applies equally to all
waterway users and is intended to allow
maximum use of the waterway
consistent with safe navigation. The
impact of the safety zone on maritime
activity in the area is minimal because
it has been and will only be enforced at
times when grain-shipment and grain-
shipment assist vessels are actively
maneuvering. Grain-shipment vessel
means any vessel bound for or departing
or having previously loaded cargo at any
of the following waterfront facilities:
Columbia Grain in Portland, OR, United
Grain Corporation in Vancouver, WA,
Temco Irving in Portland, OR, Temco
Kalama in Kalama, WA, or Louis
Dreyfus Commodities in Portland, OR.
This includes any vessel leaving anchor
in the Columbia and Willamette Rivers
that is bound for or had previously
departed from the aforementioned
waterfront facilities. Grain-shipment
assist vessel means any vessel bound for
or departing from a grain-shipment
vessel to assist it in navigation during
the movement of the grain-shipment
vessel in the Columbia and Willamette
Rivers and their tributaries. This
includes but is not limited to tugs, pilot
boats, and launches.

D. Discussion of the Interim Rule

This rule establishes a temporary
safety zone around grain-shipment and
grain-shipment assist vessels involved
in commerce with the Columbia Grain
facility on the Willamette River in
Portland, OR, the United Grain
Corporation facility on the Columbia
River in Vancouver, WA, the Temco
Irving facility on the Willamette River in

Portland, OR, or the Temco Kalama
facility on the Columbia River in
Kalama, WA, or the Louis Dreyfus
Commodities facility on the Willamette
River in Portland, OR while they are
located on the Columbia and Willamette
Rivers and their tributaries. For grain-
shipment vessels, this safety zone
extends to waters 500 yards ahead of the
vessel and 200 yards abeam and astern
of the vessel. For grain-shipment assist
vessels, this safety zone extends to
waters 100 yards ahead of the vessel and
50 yards abeam and astern of the vessel.
No person or vessel may enter or remain
in the safety zone without authorization
from the Sector Columbia River Captain
of the Port or his designated
representatives.

This rule has been enforced with
actual notice since May 14, 2013 and it
will be enforced until 90 days from the
date of publication in the Federal
Register.

E. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. Although this rule will restrict
access to the regulated area, the effect of
this rule will not be significant because:
(i) The safety zone is limited in size; (ii)
the official on-scene patrol may
authorize access to the safety zone; (iii)
the safety zone will effect a limited
geographical location for a limited time;
and (iv) the Coast Guard will make
notifications via maritime advisories so
mariners can adjust their plans
accordingly.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their

fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities some of which may be small
entities: the owners and operators of
vessels intending to operate in the area
covered by the safety zone created in
this rule.

This rule will not have a significant
economic impact on a substantial
number of small entities for the
following reasons: (i) The safety zone is
limited in size; (ii) the official on-scene
patrol may authorize access to the safety
zone; (iii) the safety zone will effect a
limited geographical location for a
limited time; and (iv) the Coast Guard
will make notifications via maritime
advisories so mariners can adjust their
plans accordingly.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
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the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters. In
preparing this temporary rule, the Coast
Guard carefully considered the rights of
lawful protestors. The safety zones
created by this rule do not prohibit
members of the public from assembling
on shore or expressing their points of
view from locations on shore. In
addition, the Captain of the Port has, in
coordination with protesters, identified
waters in the vicinity of these safety
zones where those desiring to do so can
assemble and express their views
without compromising navigational
safety. Protesters are asked to contact
the person listed in the FOR FURTHER
INTFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people or property in the area.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children From
Environmental Health Risks

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to

health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-43701f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of a temporary safety
zone around grain-shipment vessels
involved in commerce with grain export
facilities on the Columbia and
Willamette Rivers. This rule is
categorically excluded from further
review under paragraph 34(g) of Figure
2-1 of the Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine Safety, Navigation
(water), Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T13-239 to read as
follows:

§165.T13-239 Safety Zone; Grain-
Shipment and Grain-Shipment Assist
Vessels, Columbia and Willamette Rivers.

(a) Definitions. As used in this
section:

(1) Federal Law Enforcement Officer
means any employee or agent of the
United States government who has the
authority to carry firearms and make
warrantless arrests and whose duties
involve the enforcement of criminal
laws of the United States.

(2) Navigable waters of the United
States means those waters defined as
such in 33 CFR part 2.

(3) Navigation Rules means the
Navigation Rules, International-Inland.

(4) Official Patrol means those
persons designated by the Captain of the
Port to monitor a vessel safety zone,
permit entry into the zone, give legally
enforceable orders to persons or vessels
within the zone and take other actions
authorized by the Captain of the Port.
Federal Law Enforcement Officers
authorized to enforce this section are
designated as the Official Patrol.

(5) Public vessel means vessels
owned, chartered, or operated by the
United States, or by a State or political
subdivision thereof.

(6) Grain-shipment vessel means any
vessel bound for or departing or having
previously loaded cargo at any of the
following waterfront facilities: Columbia
Grain in Portland, OR, United Grain
Corporation in Vancouver, WA, Temco
Irving in Portland, OR, Temco Kalama
in Kalama, WA, or Louis Dreyfus
Commodities in Portland, OR. This
includes any vessel leaving anchor in
the Columbia and Willamette Rivers
that is bound for or had previously
departed from the aforementioned
waterfront facilities.

(7) Grain-shipment assist vessel
means any vessel bound for or departing
from a grain-shipment vessel to assist it
in navigation during the movement of
the grain-shipment vessel in the
Columbia and Willamette Rivers and
their tributaries. This includes but is not
limited to tugs, pilot boats, and
launches.

(8) Oregon Law Enforcement Officer
means any Oregon Peace Officer as
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defined in Oregon Revised Statutes
section 161.015.

(9) Washington Law Enforcement
Officer means any General Authority
Washington Peace Officer, Limited
Authority Washington Peace Officer, or
Specially Commissioned Washington
Peace Officer as defined in Revised
Code of Washington section 10.93.020.

(b) Location. The following areas are
safety zones: All navigable waters of the
United States within the Sector
Columbia River Captain of the Port
Zone, extending from the surface to the
sea floor, that are:

(1) Not more than 500 yards ahead of
grain-shipment vessels and 200 yards
abeam and astern of grain-shipment
vessels underway on the Columbia and
Willamette Rivers and their tributaries.

(2) Not more than 100 yards ahead of
grain-shipment assist vessels and 50
yards abeam and astern of grain-
shipment assist vessels underway on the
Columbia and Willamette Rivers and
their tributaries.

(3) Within a maximum 200-yard
radius of grain-shipment vessels when
anchored, at any berth, moored, or in
the process of mooring on the Columbia
and Willamette Rivers.

(c) Enforcement periods. (1) The
Sector Columbia River Captain of the
Port will cause notice of the
enforcement of the grain-shipment and
grain-shipment assist vessels safety
zones to be made by all appropriate
means to effect the widest publicity
among the affected segments of the
public as practicable, in accordance
with 33 CFR 165.7. This notification of
enforcement will identify the grain-
shipment vessel by name and IMO
number and the grain-shipment assist
vessels by name. Such means of
notification may include, but are not
limited to, Broadcast Notices to
Mariners or Local Notices to Mariners.
The Sector Columbia River Captain of
the Port will issue a Broadcast Notice to
Mariners and Local Notice to Mariners
notifying the public when enforcement
of the safety zone is suspended.

(2) Upon notice of enforcement by the
Sector Columbia River Captain of the
Port, the Coast Guard will enforce the
safety zone in accordance with rules set
out in this section. Upon notice of
suspension of enforcement by the Sector
Columbia River Captain of the Port, all
persons and vessels are authorized to
enter, transit, and exit the safety zone,
consistent with the Navigation Rules.

(d) Regulation. (1) In accordance with
the general regulations in section 165.23
of this part, entry into or movement
within these zones is prohibited unless
authorized by the Sector Columbia River
Captain of the Port, the official patrol,

or other designated representatives of
the Captain of the Port.

(2) To request authorization to enter
or operate within the safety zone contact
the on-scene official patrol on VHF-FM
channel 16 or 13, or the Sector
Columbia River Command Center at
phone number (503) 861-6211.
Authorization will be granted based on
the necessity of access and consistent
with safe navigation.

(3) Vessels authorized to enter or
operate within the safety zone shall
operate at the minimum speed
necessary to maintain a safe course and
shall proceed as directed by the on-
scene official patrol. The Navigation
Rules shall apply at all times within the
safety zone.

(4) Maneuver-restricted vessels. When
conditions permit, the on-scene official
patrol, or a designated representative of
the Captain of the Port at the Sector
Columbia River Command Center,
should:

(i) Permit vessels constrained by their
navigational draft or restricted in their
ability to maneuver to enter or operate
within the safety zone in order to ensure
a safe passage in accordance with the
Navigation Rules; and

(i1) Permit commercial vessels
anchored in a designated anchorage area
to remain at anchor within the safety
zone; and

(iii) Permit vessels that must transit
via a navigable channel or waterway to
enter or operate within the safety zone
in order to do so.

(e) Exemption. Public vessels as
defined in paragraph (a) of this section
are exempt from complying with
paragraph (e) of this section.

(f) Enforcement. Any Coast Guard
commissioned, warrant, or petty officer
may enforce the rules in this section. In
the navigable waters of the United
States to which this section applies,
when immediate action is required and
representatives of the Coast Guard are
not present or are not present in
sufficient force to provide effective
enforcement of this section, any Federal
Law Enforcement Officer, Oregon Law
Enforcement Officer, or Washington
Law Enforcement Officer may enforce
the rules contained in this section
pursuant to 46 U.S.C. 70118. In
addition, the Captain of the Port may be
assisted by other federal, state, or local
agencies in enforcing this section.

(g) Waiver. The Captain of the Port
Columbia River may waive any of the
requirements of this section for any
vessel or class of vessels upon finding
that operational conditions or other
circumstances are such that application
of this section is unnecessary or

impractical for the purpose of port

safety or environmental safety.
Dated: May 14, 2013.

B.C. Jones,

Captain, U.S. Coast Guard, Captain of the
Port, Sector Columbia River.

[FR Doc. 2013—-13137 Filed 6—-3—13; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF EDUCATION
34 CFR Chapter Il

Final Waiver and Extension of the
Project Period for the National Dropout
Prevention Center for Students With
Disabilities

[Catalog of Federal Domestic Assistance
(CFDA) Number: 84.326W.]

AGENCY: Office of Special Education
Programs, Office of Special Education
and Rehabilitative Services, Department
of Education.

ACTION: Final waiver and extension of
the project period.

SUMMARY: The Secretary waives the
requirements in the Education
Department General Administrative
Regulations that generally prohibit
project periods exceeding five years and
extensions of project periods involving
the obligation of additional Federal
funds. This waiver and extension of the
project period enables the currently
funded National Dropout Prevention
Center for Students with Disabilities
(Center) to receive funding from October
1, 2013, through September 30, 2014.
DATES: The waiver and extension of the
project period are effective June 4, 2013.
FOR FURTHER INFORMATION CONTACT:
Selete Avoke, U.S. Department of
Education, 400 Maryland Avenue SW.,
room 4158, Potomac Center Plaza,
Washington, DC 20202-2600.
Telephone: (202) 245-7260.

If you use a telecommunications
device for the deaf or a text telephone,
call the Federal Relay Service, toll free,
at 1-800-877-8339.

SUPPLEMENTARY INFORMATION:

On February 20, 2013, we published
a notice in the Federal Register (78 FR
11803) proposing an extension of
project period and a waiver of 34 CFR
75.250 and 75.261(a) and (c)(2) in order
to—

(1) Enable the Secretary to provide
additional funds to the currently funded
Center for an additional 12-month
period, from October 1, 2013, through
September 30, 2014; and

(2) Request comments on the
proposed extension of project period
and waiver.
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There are no substantive differences
between the proposed waiver and
extension and this final waiver and
extension.

Public Comment

In response to our invitation in the
notice of proposed waiver and extension
of the project period, we did not receive
any substantive comments. Generally,
we do not address comments that raise
concerns not directly related to the
proposed waiver and extension of
project period.

Background

On June 23, 2008, the Department
published a notice in the Federal
Register (73 FR 35376) inviting
applications for new awards for fiscal
year (FY) 2008 for a National Dropout
Prevention Center for Students with
Disabilities. The Center was funded
under the Technical Assistance and
Dissemination to Improve Services and
Results for Children with Disabilities
(TA&D) program, authorized under
section 663 of the Individuals with
Disabilities Education Act (IDEA). Its
purpose is to provide States and local
educational agencies (LEAs) with
technical assistance (TA) on (1)
Implementing and evaluating effective
comprehensive dropout prevention,
reentry, and school completion models
and practices for students with
disabilities; (2) developing and
improving data collection systems to
track students at risk of dropping out;
and (3) designing training for
policymakers, administrators, and
practitioners that will help them
support efforts to improve dropout
prevention, reentry, and school
completion for students with
disabilities.

Based on the selection criteria
published in the 2008 notice inviting
applications, the Department made one
award for a period of 60 months to
Clemson University to establish the
Center, which is currently known as the
National Dropout Prevention Center for
Students with Disabilities. The Center
has the following four interrelated goals
that reflect its overarching purpose:

¢ Goal 1: Increase the awareness of
policymakers, administrators, and
practitioners about dropout prevention,
reentry, and school completion.

e Goal 2: Increase the number of
States that set and meet reasonable and

rigorous performance targets for State
Performance Plan Indicators 11 and 2.2

¢ Goal 3: Help State educational
agencies (SEAs) and LEAs develop and
improve data systems to track students
at risk of dropping out.

e Goal 4: Help SEAs and LEAs
implement and evaluate effective
comprehensive school-completion
models, practices, and systems for
students with disabilities.

The Center works to accomplish these
goals through a combination of the
following: (1) Knowledge development
activities to synthesize what is currently
known about dropout prevention for
students with disabilities and to
develop a series of high-quality
products that can be used by States in
designing and developing effective
dropout prevention programs; (2) TA to
SEAs, LEAs, and organizations to
increase their capacity to design and
implement effective dropout prevention,
reentry, and school completion models
and practices; (3) collaboration with a
variety of organizations that provide
direct program services and TA to
education agencies that provide
educational programs and services to
students with disabilities in order to
prepare and disseminate information
and materials that will increase the
awareness and use of research-validated
practices by a variety of audiences; and
(4) dissemination of knowledge and
information about effective dropout
prevention programs, policies, and
resources to SEAs and LEAs.

The Center’s current project period is
scheduled to end on September 30,
2013. We do not believe that it would
be in the public interest to run a
competition for a new Center this year
because the Department is planning to
change the organization of its TA
activities to better meet the needs of
States and LEAs for TA relating to
transition to college and the workforce,
including dropout prevention, for
students with disabilities. We also have
concluded that it would be contrary to
the public interest to have a lapse in the
provision of TA services currently
provided by the Center pending the
changes to the organization of the
Department’s TA activities. For these
reasons, the Secretary waives the
requirements in 34 CFR 75.250, which
prohibit project periods exceeding five
years, and waives the requirements in
34 CFR 75.261(a) and (c)(2), which limit
the extension of a project period if the

1Indicator 1: Percent of youth with
individualized education programs (IEPs)
graduating from high school with a regular diploma
(20 U.S.C. 1416 (a)(3)(A)).

2Indicator 2: Percent of youth with IEPs dropping
out of high school (20 U.S.C. 1416 (a)(3)(A)).

extension involves the obligation of
additional Federal funds. The waiver
allows the Department to issue a
continuation award in the amount of
$665,000 to Clemson University
(H326W080003) for an additional 12-
month period, which should ensure that
the Center’s TA, training, and
dissemination of information to
families, SEAs, LEAs, and other State
agencies will not be interrupted.

Any activities to be carried out during
the year of the continuation award must
be consistent with, or be a logical
extension of, the scope, goals, and
objectives of the grantee’s application as
approved in the 2008 National Dropout
Prevention Center for Students with
Disabilities competition.

The requirements applicable to
continuation awards for this
competition, set forth in the June 23,
2008, notice inviting applications, and
the requirements in 34 CFR 75.253
apply to any continuation awards
sought by the current National Dropout
Prevention Center for Students with
Disabilities grantee. We base our
decisions regarding a continuation
award on the program narrative, budget,
budget narrative, and program
performance report submitted by the
current grantee, and the requirements in
34 CFR 75.253.

Waiver of Delayed Effective Date

The Administrative Procedure Act
requires that a substantive rule must be
published at least 30 days before its
effective date, except as otherwise
provided for good cause (5 U.S.C.
553(d)(3)). We received no substantive
comments on the proposed waiver and
extension of project period, and we have
not made any substantive changes to the
proposed waiver and extension of
project period. The Secretary has made
a determination to waive the delayed
effective date to ensure provision of TA
services currently provided by the
Center pending the changes to the
organization of the Department’s TA
activities.

Regulatory Flexibility Act Certification

The Secretary certifies that this
waiver and extension of the project
period would not have a significant
economic impact on a substantial
number of small entities.

The only entity that would be affected
by this waiver and extension of the
project period is the current grantee.

The Secretary certifies that this
waiver and final extension would not
have a significant economic impact on
this entity because the extension of an
existing project imposes minimal
compliance costs, and the activities
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required to support the additional year
of funding would not impose additional
regulatory burdens or require
unnecessary Federal supervision.

Paperwork Reduction Act of 1995

This notice of final waiver and
extension of the project period does not
contain any information collection
requirements.

Intergovernmental Review

This program is subject to Executive
Order 12372 and the regulations in 34
CFR part 79. One of the objectives of the
Executive order is to foster an
intergovernmental partnership and a
strengthened federalism. The Executive
order relies on processes developed by
State and local governments for
coordination and review of proposed
Federal financial assistance. This
document provides early notification of
our specific plans and actions for this
program.

Accessible Format: Individuals with
disabilities can obtain this document in
an accessible format (e.g., braille, large
print, audiotape, or compact disc) on
request to the contact person listed
under FOR FURTHER INFORMATION
CONTACT.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. Free Internet access to the
official edition of the Federal Register
and the Code of Federal Regulations is
available via the Federal Digital System
at: www.gpo.gov/fdsys. At this site you
can view this document, as well as all
other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF). To use PDF you must
have Adobe Acrobat Reader, which is
available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at: www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

Dated: May 29, 2013.
Michael Yudin,

Delegated the authority to perform the
functions and duties of the Assistant
Secretary for Special Education and
Rehabilitative Services.

[FR Doc. 2013-13070 Filed 6-3-13; 8:45 am]|

BILLING CODE 4000-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81
[EPA-R09-OAR-2012-0971;FRL-9818-1]

Approval and Promulgation of
Implementation Plans and Designation
of Areas for Air Quality Planning
Purposes; State of California;
Redesignation of San Diego County to
Attainment for the 1997 8-Hour Ozone
Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving, as a
revision of the California state
implementation plan, a request from the
California Air Resources Board to
redesignate the San Diego County ozone
nonattainment area to attainment of the
1997 8-hour ozone National Ambient
Air Quality Standard (1997 ozone
standard) because the request meets the
statutory requirements for redesignation
under the Clean Air Act. EPA is also
approving the State’s plan for
maintaining the 1997 ozone standard in
San Diego County for ten years beyond
redesignation, and the inventories and
related motor vehicle emissions budgets
within the plan, because they meet the
applicable requirements for such plans
and budgets.

DATES: This final rule is effective on July
5, 2013.

ADDRESSES: EPA has established a
docket for this action: Docket ID No.
EPA-R05-0OAR-2012—-0791. Generally,
documents in the docket for this action
are available electronically at
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed at
www.regulations.gov, some information
may be publicly available only at the
hard copy location (e.g., copyrighted
material, large maps), and some may not
be publicly available in either location
(e.g., CBI). To inspect the hard copy
materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.
FOR FURTHER INFORMATION CONTACT: John
Ungvarsky, Air Planning Office (AIR-2),
U.S. Environmental Protection Agency,
Region IX, (415) 972-3963,
ungvarsky.john@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, whenever
“we,” “us,” or “our” is used, we mean
EPA. This SUPPLEMENTARY INFORMATION
section is arranged as follows:

Table of Contents

I. Summary of Today’s Final Action

1I. Background

I1I. What comments did EPA receive on the
proposed rule?

IV. What actions is EPA taking?

V. Statutory and Executive Order Reviews

I. Summary of Today’s Final Action

EPA is approving several related
actions. First, under Clean Air Act (CAA
or “Act”) section 110(k)(3), EPA is
approving a maintenance plan for the
1997 8-hour ozone standard (‘‘San Diego
8-hour maintenance plan”) for the San
Diego County 1997 ozone
nonattainment area (“‘San Diego 8-hour
area’’) as a revision to the California
state implementation plan (SIP).1 The
San Diego 8-hour maintenance plan is
included in a document titled
Redesignation Request and
Maintenance Plan for the 1997 National
Ozone Standard for San Diego County
(December 2012) submitted by the
California Air Resources Board (CARB)
on December 28, 2012.

In connection with the San Diego 8-
hour maintenance plan, EPA finds that
the maintenance demonstration
showing how the area will continue to
attain the 1997 8-hour ozone national
ambient air quality standard (1997
ozone NAAQS or 1997 ozone standard)
for at least 10 years beyond
redesignation (i.e., through 2025) and
the contingency provisions describing
the actions that the San Diego County
Air Pollution Control District
(SDCAPCD) will take in the event of a
future monitored violation meet all
applicable requirements for
maintenance plans and related
contingency provisions in CAA section
175A. EPA is also approving the motor
vehicle emissions budgets (MVEBs) in
the San Diego 8-hour maintenance plan
because we find that they meet the
applicable transportation conformity
requirements under 40 CFR 93.118(e).

Second, under CAA section
107(d)(3)(D), EPA is approving CARB’s
request that accompanied the submittal
of the San Diego 8-hour maintenance
plan, that is, to redesignate the San
Diego 8-hour area to attainment for the
1997 ozone standard. We are doing so
based on our conclusion that the area
has met the five criteria for
redesignation under CAA section
107(d)(3)(E). Our conclusion in this

10n March 27, 2008 (73 FR 16436), EPA
promulgated a revised 8-hour ozone standard of
0.075 ppm (the 2008 8-hour ozone standard), and
on May 21, 2012, EPA designated San Diego County
as nonattainment for the 2008 8-hour ozone
standard (77 FR 30088). This rulemaking relates
only to the 1997 8-hour ozone standard and does
not relate to the 2008 8-hour ozone standard.
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regard is based on our determination
that the area has attained the 1997
ozone standard; that relevant portions of
the California SIP are fully approved;
that the improvement in air quality is
due to permanent and enforceable
reductions in emissions; that California
has met all requirements applicable to
the San Diego 8-hour area with respect
to section 110 and part D of the CAA;
and is based on our approval of the San
Diego 8-hour maintenance plan, which
is part of this action.

II. Background

On March 25, 2013 (78 FR 17902),
EPA issued a notice of rulemaking
proposing to approve California’s
request to redesignate the San Diego
County area to attainment for the 1997
8-hour ozone standard, as well as
proposing to approve California’s ten-
year ozone maintenance plan for the
area, and the volatile organic compound
(VOC) and oxides of nitrogen (NOx)
MVEBs, and VOC and NOx emission
inventories as revisions of the California
SIP.2 The proposed rulemaking set forth
the basis for determining that
California’s redesignation request meets
the CAA requirements for redesignation
for the 1997 8-hour ozone NAAQS. The
proposed rulemaking provided an
extensive background on the ozone
standards and their relationship to
historical air quality in San Diego
County. The proposed rulemaking also
described the complete, quality-assured
air quality monitoring data for San
Diego County for 2009-2011 showing
that this area attained the 1997 8-hour
ozone NAAQS. Preliminary data
available to date for 2012 are consistent
with continued attainment of the 1997
8-hour ozone NAAQS.

II1. What comments did EPA receive on
the proposed rule?

EPA’s proposed rule provided a 30-
day public comment period. During this
period, we received comment letters
from the United States Department of
the Navy and the Industrial
Environmental Association in support
of EPA’s March 25, 2013, proposed rule.
During the public comment period, we
did not receive any comments opposing
the proposed rule.

IV. What actions is EPA taking?

Under CAA section 110(k)(3), and for
the reasons provided in the proposed

2Ground-level ozone is generally not emitted
directly by sources. Rather, directly-emitted NOx
and VOC react in the presence of sunlight to form
ground-level ozone, as a secondary pollutant, along
with other secondary compounds. NOx and VOC
are “ozone precursors.” Reduction of peak ground-
level ozone concentrations is typically achieved
through controlling VOC and NOx emissions.

rule and summarized herein, EPA is
approving CARB’s submittal dated
December 28, 2012 of the Redesignation
Request and Maintenance Plan for the
1997 National Ozone Standard for San
Diego County (December 2012) as a
revision to the California state
implementation plan (SIP). In
connection with the San Diego 8-hour
maintenance plan, EPA finds that the
maintenance demonstration showing
how the area will continue to attain the
1997 8-hour ozone NAAQS for 10 years
beyond redesignation (i.e., through
2025) and the contingency provisions
describing the actions that SDCAPCD
and CARB will take in the event of a
future monitored violation meet all
applicable requirements for
maintenance plans and related
contingency provisions in CAA section
175A. EPA is approving the MVEBs in
the San Diego 8-hour maintenance plan
(shown in table 7 of this document)
because we find they meet the
applicable transportation conformity
requirements under 40 CFR 93.118(e).

Second, under CAA section
107(d)(3)(D), we are approving CARB’s
request, which accompanied the
submittal of the maintenance plan, to
redesignate the San Diego County 8-
hour ozone nonattainment area to
attainment for the 1997 8-hour ozone
NAAQS. We are doing so based on our
conclusion that the area has met the five
criteria for redesignation under CAA
section 107(d)(3)(E). Our conclusion in
this regard is in turn based on our
determination that the area has attained
the 1997 ozone NAAQS; that relevant
portions of the California SIP are fully
approved; that the improvement in air
quality is due to permanent and
enforceable reductions in emissions;
that California has met all requirements
applicable to the San Diego 8-hour area
with respect to section 110 and part D
of the CAA; and is based on our
approval of the San Diego 8-hour
maintenance plan, which is part of this
action.

V. Statutory and Executive Order
Reviews

Under the CAA, redesignation of an
area to attainment and the
accompanying approval of a
maintenance plan under section
107(d)(3)(E) are actions that affect the
status of a geographical area and do not
impose any additional regulatory
requirements on sources beyond those
imposed by State law. Redesignation to
attainment does not in and of itself
create any new requirements, but rather
results in the applicability of
requirements contained in the CAA for
areas that have been redesignated to

attainment. Moreover, the Administrator
is required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve State choices,
provided that they meet the criteria of
the Clean Air Act. Accordingly, these
actions merely approve a State plan and
redesignation request as meeting federal
requirements and do not impose
additional requirements beyond those
by state law. For these reasons, these
actions:

e Are not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Do not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Are certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Do not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Do not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Are not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Are not a significant regulatory
action subject to Executive Order 13211
(66 FR 28355, May 22, 2001);

e Are not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Do not provide EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law. Nonetheless, in accordance
with EPA’s 2011 Policy on Consultation
and Coordination with Tribes, EPA has
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notified Tribes located within the San
Diego County 8-hour ozone
nonattainment.

List of Subjects

40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

Dated: May 14, 2013.

Jared Blumenfeld,
Regional Administrator, Region IX.

Chapter I, title 40 of the Code of

Federal Regulations is amended as
follows:

PART 52— APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart F—California

m 2. Section 52.220 is amended by
adding paragraph (c)(425) to read as
follows:

§52.220 Identification of plan.
* * * * *
(C] * * %

(425) A plan was submitted on
December 28, 2012, by the Governor’s
designee.

(1) [Reserved]

(ii) Additional material

(A) San Diego County Air Pollution
Control District (SDAPCD).

(1) Redesignation Request and
Maintenance Plan for the 1997 National
Ozone Standard for San Diego County,
including motor vehicle emissions
budgets (MVEBs) and inventories.

(2) SDAPCD Resolution Number 12—
175, dated December 5, 2012.
“Resolution Adopting the Redesignation
Request and Maintenance Plan for the
1997 National Ozone Standard for San
Diego County,” including inventories
and motor vehicle emissions budgets for
2020 and 2025.

(B) State of California Air Resources
Board (CARB)

(1) CARB Resolution Number 12—-36,
dated December 6, 2012. “Approval of
the San Diego 8-Hour Ozone SIP
Redesignation Request and Maintenance
Plan,” including inventories and motor
vehicle emissions budgets for 2020 and
2025.

PART 81—DESIGNATION OF AREAS
FOR AIR QUALITY PLANNING
PURPOSES

m 3. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 4. Section 81.305 is amended by
revising the entry for San Diego County,
CA in the table entitled “California—
1997 8-Hour Ozone NAAQS (Primary
and Secondary)” to read as follows:

§81.305 California.

* * * * *

CALIFORNIA—1997 8-HOUR OzONE NAAQS (PRIMARY AND SECONDARY)

Designation2 Category/Classification
Designated area
Date 1 Type Date Type
San Diego, CA.
San Diego County (part).
That portion of San Diego Coun- July 5, 2013 ............... AAINMENT ..o et eeeee et seeeeeas

ty that excludes the areas list-

ed below: La Posta Areas #1

and #2 Cuyapaipe AreaP

Manzanita  Area,>  Campo
Areas #1 and #2b.

La Posta Areas #1 and #2,b

Cuyapaipe Area,P

Manzanita Area,® .......cccooeeeeeeivinnnnnnn.

Campo Areas #1 and #2b

* *

Unclassifiable/Attainment
Unclassifiable/Attainment
Unclassifiable/Attainment
Unclassifiable/Attainment

* * *

a|ncludes Indian Country located in each county or area, except as otherwise specified.
bThe boundaries for these designated areas are based on coordinates of latitude and longitude derived from EPA Region 9’s GIS database

and are illustrated in a map entitled “Eastern San Diego County Attainment Areas for the 8-Hour Ozone NAAQS,” dated March 9, 2004, includ-
ing an attached set of coordinates. The map and attached set of coordinates are available at EPA’s Region 9 Air Division office. The designated
areas roughly approximate the boundaries of the reservations for these tribes, but their inclusion in this table is intended for CAA planning pur-
poses only and is not intended to be a federal determination of the exact boundaries of the reservations. Also, the specific listing of these tribes
in this table does not confer, deny, or withdraw Federal recognition of any of the tribes so listed nor any of the tribes not listed.

* Kk ok Kk

1This date is June 15, 2004, unless otherwise noted.
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* * * * *

[FR Doc. 2013-13064 Filed 6-3-13; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

45 CFR Parts 155 and 156
[CMS-9964-F2]

RIN 0938—-AR76

Patient Protection and Affordable Care
Act; Establishment of Exchanges and

Qualified Health Plans; Small Business
Health Options Program

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.
ACTION: Final rule.

SUMMARY: This final rule implements
provisions of the Patient Protection and
Affordable Care Act and the Health Care
and Education Reconciliation Act of
2010 (collectively referred to as the
Affordable Care Act) related to the
Small Business Health Options Program
(SHOP). Specifically, this final rule
amends existing regulations regarding
triggering events and special enrollment
periods for qualified employees and
their dependents and implements a
transitional policy regarding employees’
choice of qualified health plans (QHPs)
in the SHOP.

DATES: These regulations are effective
on July 1, 2013.

FOR FURTHER INFORMATION CONTACT:
Leigha Basini at (301) 492—4307.
SUPPLEMENTARY INFORMATION:

I. Executive Summary

Beginning in 2014, individuals and
small businesses will be able to
purchase private health insurance
through competitive marketplaces,
called Affordable Insurance Exchanges
or “Exchanges” (also called Health
Insurance Marketplaces). Section
1311(b)(1)(B) of the Affordable Care Act
contemplates that in each State there
will be a SHOP that assists qualified
employers in providing health
insurance options for their employees.
The final rule, Patient Protection and
Affordable Care Act; Establishment of
Exchanges and Qualified Health Plans;
Exchange Standards for Employers
(Exchange Establishment Rule),? as
modified by the Notice of Benefit and
Payment Parameters for 2014,2 sets forth

1Patient Protection and Affordable Care Act;
Establishment of Exchanges and Qualified Health
Plans; Exchange Standards for Employers, 77 FR
18310 (March 27, 2012) (to be codified at 45 CFR
parts 155, 156, & 157).

2Patient Protection and Affordable Care Act; CMS
Notice of Benefit and Payment Parameters for 2014,

standards for the administration of
SHOP Exchanges. In this rule, we
finalize provisions proposed in the
Establishment of Exchanges and
Qualified Health Plans; Small Business
Health Options Program Notice of
Proposed Rule Making,? which amends
some of the standards established in the
Exchange Establishment Rule.

In the Exchange Establishment Rule,
we established standards for special
enrollment periods for people enrolled
through an individual market Exchange,
and provided that, in most instances, a
special enrollment period is 60 days
from the date of the triggering event. See
45 CFR 155.420. We also made these
provisions applicable to SHOPs, at
§155.725(a)(3). In the proposed rule we
proposed and this final rule amends, the
special enrollment period for the SHOP
to 30 days for most applicable triggering
events, so that it aligns with the special
enrollment periods for the group market
established by the Health Insurance
Portability and Accountability Act of
1996 (HIPAA).* To further align the
SHOP provisions with HIPAA, we also
proposed that if an employee or
dependent becomes eligible for
premium assistance under Medicaid or
the Children’s Health Insurance
Program (CHIP) or loses eligibility for
Medicaid or CHIP, this would be a
triggering event, and the employee or
dependent would have a 60-day special
enrollment period to select a QHP. This
triggering event had previously been
inadvertently omitted from the
regulations because it applies only to
group health plans and health insurance
coverage in the group market. We also
proposed to make a conforming change
to § 156.285(b)(2), so that this section
references the SHOP special enrollment
periods in a way that is consistent with
our proposed changes to § 155.725.

In the Exchange Establishment Rule,
we also set forth the minimum functions
of a SHOP, including that the SHOP
must allow employers the option to
offer employees all QHPs at a level of
coverage chosen by the employer, and
that the SHOP may allow employers to
offer one or more QHPs to qualified
employees by other methods. We
proposed and are now finalizing the
following transitional policy. For plan

78 FR 15410 (March 11, 2013) (to be codified at 45
CFR parts 153, 155, 156, 157, & 158).

3Patient Protection and Affordable Care Act;
Establishment of Exchanges and Qualified Health
Plans; Small Business Health Options Program, 77
FR 15553 (March 11, 2013) (to be codified at 45 CFR
parts 155 & 156).

4HIPAA added section 9801(f) to the Internal
Revenue Code (the Code), section 701(f) to the
Employee Retirement Income Security Act (ERISA),
and section 2704(f) to the Public Health Service
Act.

years beginning on or after January 1,
2014 and before January 1, 2015, a
SHOP will not be required to permit
qualified employers to offer their
qualified employees a choice of QHPs at
a single level of coverage, but will have
the option of doing so. Federally-
facilitated SHOPs (FF—SHOPs) will not
exercise this option, but will instead
allow employers to choose a single QHP
from the choices available in FF-SHOP
to offer their qualified employees. This
transitional policy is intended to
provide additional time to prepare for
an employee choice model and to
increase the stability of the small group
market while providing small groups
with the benefits of SHOP in 2014 (such
as a choice among competing QHPs and
access for qualifying small employers to
the small business health care tax
credit). We also proposed changes to the
effective date of the SHOP premium
aggregation function set forth at

§ 155.705(b)(4) in the Exchange
Establishment Rule consistent with this
transitional policy, which we are
finalizing in this rule.

II. Background
A. Legislative Overview

Section 1311(b) of the Affordable Care
Act establishes that there will be a
SHOP in each State to assist qualified
small employers in providing health
insurance options to their employees.

Section 1311(c)(6) of the Affordable
Care Act sets forth that the Secretary of
Health and Human Services (HHS) shall
direct Exchanges to provide for special
enrollment periods. Section 155.420 of
the Exchange Establishment Rule
established special enrollment periods
for the individual market, and
§155.725(a)(3) established them for the
SHOP.

Section 1312(a)(2) of the Affordable
Care Act provides that qualified
employers may offer qualified
employees a choice among all QHPs at
a level of coverage chosen by the
employer. Section 1312(f)(2)(A) defines
a qualified employer as a small
employer that elects to make all full-
time employees of such employer
eligible for one or more QHPs offered in
the small group market through an
Exchange that offers QHPs. The
Exchange Establishment Rule set forth
standards for the SHOP and
implemented section 1312 at 45 CFR,
part 155, subpart H.

B. Stakeholder Consultation and Input

HHS has consulted with a wide range
of interested stakeholders on policy
matters related to the SHOP, including
through regular conversations with the
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National Association of Insurance
Commissioners (NAIC), employers,
health insurance issuers, trade groups,
consumer advocates, agents and brokers,
and other interested parties. HHS has
also held many consultations with
States about the SHOP, both
individually and through group
conversations. HHS received many
comments in response to the Exchange
Establishment proposed rule,® including
comments regarding the statutory
provisions on SHOP employee choice
and special enrollment periods for
employees and their dependents, to
which we responded in the Exchange
Establishment Rule. HHS also received
comments in response to the December
2012 Notice of Benefit and Payment
Parameters for 2014 proposed rule,b to
which we responded in the Notice of
Benefit and Payment Parameters for
2014 final rule (78 FR 15410). We
considered these stakeholder comments
in developing this final rule.

C. Structure of the Final Rule

The regulations outlined in this final
rule will be codified in 45 CFR parts 155
and 156. The provisions in part 155
outline the standards relative to the
establishment, operation, and functions
of Exchanges, including the SHOP. The
provisions in part 156 outline the health
insurance issuer standards under the
Affordable Care Act, including
standards related to Exchanges and
SHOPs.

This final rule finalizes provisions set
forth in the March 11, 2013 proposed
rule (78 FR 15553).

III. Provisions of the Proposed Rule and
Responses to Public Comments

We received 40 comments to the
proposed rule, including comments
from consumer advocacy groups, health
care providers, employers, health
insurers, health care associations,
Members of Congress, and individuals.
The comments ranged from general
support or opposition to the proposed
provisions to very specific questions or
comments regarding proposed changes.
In this section, we summarize the
provisions of the proposed rule and
discuss and provide responses to the
comments. We have carefully
considered these comments in finalizing
this rule.

5 Patient Protection and Affordable Care Act;
Establishment of Exchanges and Qualified Health
Plans; Proposed Rule, 76 FR 41866 (July 15, 2011)
(to be codified at 45 CFR parts 155 & 156).

6 Patient Protection and Affordable Care Act; HHS
Notice of Benefit and Payment Parameters for 2014;
Proposed Rule, 77 FR 73118 (December 7, 2012) (to
be codified at 45 CFR parts 153, 155, 156, 157, &
158).

Brief summaries of each proposed
provision, a summary of the public
comments we received and our
responses to the comments are as
follows. We received a number of
comments that fall outside the scope of
these regulations, which we do not
address in this final rule.

The following summarizes comments
about the rule, in general, or regarding
issues not contained in specific
provisions:

Comment: Two commenters suggested
that HHS should revisit § 156.200(g), as
finalized in the Notice of Benefit and
Payment Parameters for 2014. Section
156.200(g) is a QHP certification
requirement linking, or tying, federally-
facilitated Exchange and FF—SHOP
participation. Generally, the
certification requirement applies when
an issuer or a member of the same issuer
group as the issuer (defined at § 156.20
as a group under common ownership
and control, or using a common national
service mark) has a share of the small
group market in a State with a federally-
facilitated Exchange/FF—SHOP that
exceeds 20 percent, as determined from
the most recent earned premiums data
reported to HHS. .Specifically, the
certification requirement applies in the
following circumstances: We interpret
§156.200(g)(1) to require that issuers
that have greater than 20 percent small
group market share offer at least one
silver-level QHP and one gold-level
QHP through the FF-SHOP as a
condition of participation in the
federally facilitated individual market
Exchange.

We also interpret § 156.200(g)(1) to
require that issuers that do not have
greater than 20 percent market share in
a State’s small group market, but that
are members of an issuer group that has
at least one member with greater than 20
percent market share, have to offer the
required silver and gold level coverage
through the SHOP as a condition of
participation in the individual market
Exchange.

Under § 156.200(g)(2), issuers that do
not offer small group market products in
a State, but that are members of an
issuer group that has at least one
member with greater than 20 percent
market share, would not have to offer
the required SHOP coverage themselves.
Instead, another issuer in that issuer’s
group would do so, and in light of the
fact that we intend the tying provision
to fall primarily on issuers with greater
than 20 percent market share, we
interpret § 156.200(g)(2) to require that
the issuer meeting the requirement in
these circumstances be an issuer whose
small group market share exceeds 20
percent.

The commenters on this certification
requirement stated that tying Exchange
participation to SHOP participation
could lead to higher costs in the SHOPs
and may have a disparate effect on
larger issuers in the small group market.

Response: Section 156.200(g) has been
finalized and will apply in the 2014
plan year. HHS intends to evaluate in
future years the effect this certification
standard is having generally on a State’s
small group market and specifically on
employee choice in SHOPs.

A. Part 155—Exchange Establishment
Standards and Other Related Standards
Under the Affordable Care Act

1. Subpart H—Exchange Functions:
Small Business Health Options Program
(SHOP)

a. Functions of a SHOP (§ 155.705)

Facilitating employee choice at a
single level of coverage selected by the
employer—bronze, silver, gold, or
platinum—is a required SHOP function
established in the Exchange
Establishment Rule (45 CFR
155.705(b)(2)) and discussed in greater
detail in the preamble to the December
2012 HHS Notice of Benefit and
Payment Parameters for 2014 proposed
rule. In addition, the rules permit
SHOPs to allow a qualified employer to
choose one QHP for employees
(§ 155.705(b)(3)).

When we proposed this policy, we
also sought comments on a transitional
policy in which a FF—~SHOP would
allow employers to offer to their
employees a single QHP from those
offered through the SHOP (77 FR
73184). A few commenters suggested
that each FF—SHOP should provide
employee choice. Most commenters on
this issue, however, supported allowing
employers to choose a single QHP
option for employees, either as an
additional option or as the only option
in the initial years of the FF-SHOP. The
commenters who supported providing a
qualified employer only the option
choosing a single QHP to offer in the
initial years of FF-SHOP operation cited
several concerns, including the
following: whether issuers could meet
the deadlines for submission of small
group market QHPs given the new small
group market rating rules; whether
issuers could complete enrollment and
accounting system changes required to
interact with the SHOP enrollment and
premium aggregation systems required
by employee choice. The commenters
stated that issuer efforts to prepare and
price QHPs for an employee choice
environment and to make the systems
and operational changes required for
SHOP enrollment and premium
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aggregation could compete with efforts
to prepare for participation in the
Exchange (both individual and SHOP).

In light of these concerns, we
concluded in the final HHS Notice of
Benefit and Payment Parameters for
2014 that the FF—SHOP would provide
employers the choice of offering only a
single QHP, as employers customarily
do today, in addition to the choice of
offering all QHPs at a single level of
coverage.

To respond to these comments we
proposed a transition policy until 2015
that allows, but does not require
implementation of the employee choice
model for all SHOPs. We also proposed
that FF-SHOPs should assist qualified
employers in offering qualified
employees a single QHP choice for plan
years beginning during calendar year
2014.

The Exchange Establishment Rule
also included a premium aggregation
function for the SHOP that was
designed to assist employers whose
employees were enrolled in multiple
QHPs. Because this function will not be
necessary in 2014 for SHOPs that delay
implementation of the employee choice
model, we also proposed at
§ 155.705(b)(4) that the premium
aggregation function be optional for
plan years beginning before January 1,
2015.

Specifically, we proposed
amendments to § 155.705(b)(2), (b)(3),
and (b)(4) providing as follows: (1) The
effective date of the employer choice
requirements at § 155.705(b)(2) and the
premium aggregation requirements at
§155.705(b)(4) for both State-based
SHOPs and FF-SHOPs will be January
1, 2015; (2) State-based SHOPs could
elect to offer employee choice and
perform premium aggregation for plan
years beginning before January 1, 2015,
but need not do so; and (3) FF—SHOPs
will begin to offer employee choice and
premium aggregation in plan years
beginning on or after January 1, 2015.
We received the following comments
concerning these proposals.

Comment: Many commenters
expressed support for the proposed
transition policy for both the employer
choice requirement of § 155.705(b)(2)
and the premium aggregation
requirement of § 155.705(b)(4), stating
that the transition would provide the
additional time needed to build the
systems necessary to ensure the success
of employee choice and premium
aggregation. Other commenters opposed
the delay, believing that transitioning to
employee choice would undermine the
value proposition of the SHOP in any
State that exercised this option and
reduce enrollment in the SHOP. One

commenter suggested that during the
transitional policy SHOPs operate under
a simplified implementation that does
not include a web portal and plan
comparison tool.

Response: Section 1312 of the
Affordable Care Act permits an
employer to select a level of coverage
and an employee to have the choice of
enrolling in any qualified health plan
that offers coverage at that level. We
have serious concerns that issuers
would not be operationally ready to
offer QHPs through the SHOP if we
implemented employee choice for 2014.

As described in the proposed rule,
HHS proposed a transitional period for
employee choice and premium
aggregation in the SHOP based on
comments issuers made about whether
issuers could complete the enrollment
and accounting system changes required
to interact with the SHOP enrollment
and premium aggregation systems
required by employee choice and
whether issuers could meet the
deadlines for submission of small group
market QHPs.

As finalized at 45 CFR 147.102, the
new rating rules for coverage beginning
on January 1, 2014 significantly reform
rating practices in many States. In
comments to the Final Notice of Benefit
and Payment Parameters for 2014,
issuers expressed concern that
implementation of employee choice
would complicate SHOP pricing in light
of the compressed timeframe for
finalizing rates because employee
choice may significantly modify the
population expected to participate in a
plan in a manner that will be difficult
for issuers to predict.

In other comments to the Exchange
Establishment Rule and Notice of
Benefit and Payment Parameters for
2014, issuers also expressed concern
with the compressed timeline for
completing the modifications to their
information technology systems
necessitated by employee choice and
premium aggregation. For example,
many health insurance issuers expect
that their accounting and enrollment
systems will be the sole system of
record. Integrating such a system into a
SHOP with employee choice and
premium aggregation might require
additional modifications to the system,
as the system must be synchronized
with the SHOP’s enrollment and
accounting systems and responsibility
for determining certain group changes
in enrollment and billing might be
effectuated by the SHOP instead of the
issuer.

Issuers also expressed concern that
there would be inadequate time to
educate employers, employees, and

agents and brokers about how they are
expected to interact with the SHOP. For
example, issuers noted that they
accommodate many of the unique needs
of small businesses through changes in
enrollment at the time of payment.
Under employee choice and premium
aggregation, some standardization of
these processes is necessary because an
employee group may interact with a
variety of carriers, each potentially with
its own set of rules. Issuers suggested
that they needed additional time to
educate employers and agents and
brokers about these new standardized
processes.

We believe that even in SHOPs that
elect to transition to employee choice,
there is still significant value to the
SHOP for small employers when
compared to the small group market
outside the SHOP and therefore
significant value to operating a SHOP
under this transitional policy.
Employers participating in the SHOP
may qualify for a small business health
care tax credit of up to 50 percent of the
employer paid premium cost of
coverage. The SHOP will still provide
employers with a streamlined
comparison of health plans from
multiple health insurance issuers,
assistance modeling employee
contributions, and real-time premium
quotes. These benefits would not be
available to employers under simplified
implementation suggested by one
commenter. Further, plans sold on the
SHOP must be certified as QHPs,
meaning that they must meet minimum
standards in order for issuers to sell
them on the SHOP. We believe that
because of this strong value proposition,
the SHOP may still have robust
enrollment despite the adoption of this
transitional policy.

Comment: Some commenters
suggested that HHS further delay full
implementation of employee choice and
extend the transitional period for up to
five years. Two commenters suggested
that HHS test employee choice and
premium aggregation in a few States to
study their effect on the small group
market before requiring their
implementation in every SHOP.

Response: We believe a one-year
transitional period best addresses these
concerns, as it provides issuers with a
year’s worth of experience under the
new small group rating methodology,
gives issuers significantly more time to
design and implement the modifications
to their systems necessary for employee
choice and premium aggregation, and
allows additional time for education
and outreach about employee choice.

HHS will monitor through any
information provided under § 155.720(i)
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the effect of implementing employee
choice in States that elect to implement
it in 2014. This process will provide
much of the systematic testing suggested
by commenters.

Comment: Some commenters
suggested that HHS use the additional
time afforded to SHOPs to implement
employee choice under the proposed
rule to further streamline the paperwork
and regulatory burden on employers
and to streamline other Exchange-
related employer reporting
requirements.

Response: We received comments on
the “Data Collection to Support
Eligibility Determinations and
Enrollment for Employees in the Small
Business Health Options Program”
Paperwork Reduction Act packages
through both the 60-day Federal
Register Notice published on January
29, 2013 (78 FR 6109) and the 30-day
Federal Register Notice published on
July 6, 2012 (77 FR 40061). These
comments helped us to reduce the
burden of SHOP applications on small
employers by streamlining the
application form. HHS has used these
opportunities to create application
questions for determining an employer’s
size that are easier for an employer to
understand. HHS, the Departments of
Labor, and the Treasury continue to
explore methods to minimize any
employer burden.

Comment: One commenter requested
HHS clarify how the proposed FF—
SHOP transitional employee choice
policy would affect the ability of
employers to offer stand-alone pediatric
dental coverage in the FF—SHOP.

Response: We do not believe that the
transitional employee choice policy
would prevent an employer from
selecting and offering a single stand-
alone dental plan in addition to a QHP.

Comment: Some commenters
requested that HHS clarify how the
transitional employee choice policy
would affect the employer contribution
methodology for the FF—-SHOP that was
issued in the Notice of Benefit and
Payment Parameters for 2014 and
codified at § 155.705(b)(11)(ii), as these
commenters suggested the purpose of
this contribution model may no longer
be pertinent without employee choice,
specifically the ability to calculate
composite premiums.

Response: This rule does not modify
the premium contribution methodology
codified in § 155.705(b)(11)(ii), which
permits either State law or employers to
require the FF—SHOP to base
contributions on a calculated composite
premium for employees. In the case of
the FF—SHOP before 2015 operating
with the employee choice transitional

policy, we now clarify that the
benchmark plan selected by the
employer will be the single QHP offered
by the employer to its employees,
simplifying this process for the
employer.

Comment: One commenter supporting
the FF—SHOP transitional employee
choice policy questioned how the delay
of premium aggregation would affect the
collection of user fees from QHP issuers
participating in the FF—SHOP.

Response: We do not believe this
transitional employee choice policy will
impact the collection of user fees from
QHP issuers participating in the FF—
SHOP. We noted in the preamble to the
Notice of Benefit and Payment
Parameters for 2014 (78 FR 15496) that
we anticipate user fees for the FF-SHOP
to be collected in the same manner as
they will be collected for the FFE. We
anticipate collecting user fees by
deducting the user fee from the
federally-administered Exchange-related
program payments. If a QHP issuer does
not receive any Exchange-related
program payments, the issuer would be
billed for the user fee on a monthly
basis and receive an invoice as
described in the “Supporting Statement
for Paperwork Reduction Act
Submissions: Initial Plan Data
Collection to Support QHP Certification
and other Financial Management and
Exchange Operations” posted on the
CMS Web site in conjunction with the
Federal Register Notice (77 FR 40061).

b. Enrollment Periods Under SHOP
(§155.725)

The Exchange Establishment Rule
established special enrollment periods
for Exchanges serving the individual
market (§ 155.420), and the SHOP
regulations adopted most of these
provisions by reference (§ 155.725(a)(3)).
Under these regulations, unless
specifically stated otherwise in the
regulations, a qualified individual has
60 days from the date of the triggering
event to select a QHP (§ 155.420(c)).

This SHOP provision differs from the
length of special enrollment periods in
group markets provided by HIPAA,
which last for 30 days after loss of
eligibility for other group health plan or
health insurance coverage or after a
person becomes a dependent through
marriage, birth, adoption, or placement
for adoption.? Because we believe that
there is no rationale for providing a
longer special enrollment period in a
SHOP than is provided in the group
market outside the SHOP, we proposed

7 See 26 CFR 54.9801-6, 29 CFR 2590.701-6, and
45 CFR 146.117 for regulations regarding special
enrollment periods under HIPAA.

amendments to § 155.725 to clarify that
a qualified employee or dependent of a
qualified employee who has obtained
coverage through the SHOP would have
30 days from the date of most of the
triggering events specified in § 155.420
to select a QHP. Additionally, consistent
with revisions to HIPAA enacted by
section 311 of the Children’s Health
Insurance Program Reauthorization Act
of 2009 (CHIPRA) (Pub. L. 111-3,
enacted on February 4, 2009), we
proposed that a qualified employee or
dependent of a qualified employee who
has lost eligibility for Medicaid or CHIP
coverage, or who has become eligible for
State premium assistance under a
Medicaid or CHIP program would be
eligible for a special enrollment period
in a SHOP and would have 60 days from
the date of the triggering event to select
a QHP. Specifically, we proposed
striking § 155.725(a)(3) and adding a
new paragraph (j) consolidating the
proposed SHOP special enrollment
provisions in one paragraph. We
proposed a provision clarifying that a
dependent of a qualified employee is
eligible for a special enrollment period
only if the employer offers coverage to
dependents of qualified employees. We
also proposed paragraphs (j)(5) and (j)(6)
that retain certain provisions relating to
effective dates of coverage and loss of
minimum essential coverage from the
original § 155.420. We proposed
conforming revisions to § 156.285(b)(2),
so that provision would reference the
special enrollment periods in proposed
§ 155.725(j) instead of those set forth at
§ 155.420. We believe these changes
appropriately align the SHOP provisions
with provisions applicable to the rest of
the group market, and welcome
comment on the proposal. We received
the following comments concerning
these proposals.

Comment: We received many
comments supporting the proposed
alignment of the length of special
enrollment periods in the SHOP with
the small group market at large. Some of
these commenters stated that aligning
with the existing market standards will
reduce confusion, simplify public
education, and prevent adverse
selection. However, some commenters
were concerned that reducing the length
of special enrollment periods may not
provide sufficient time for an employee
to understand and compare the plan or
plans offered to the employee. These
commenters were particularly
concerned that an employee choice
model would require additional time for
an employee to make an informed
decision, as employees would have
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many more plans to compare before
making a decision.

Response: We believe that even with
the employee choice model, the existing
HIPAA standard for the length of special
enrollment periods reduces confusion
and balances an employee’s need for
sufficient time to review his or her plan
options while limiting the potential for
adverse selection. Today, many
employers, agents and brokers, and
employees are familiar with the existing
HIPAA standard. Maintaining a policy
inconsistent with the HIPAA standard
would be confusing to many employers,
agents and brokers, and employees, as
they may rationally expect the market
standard to apply inside the SHOP.

Additionally, with the assistance of
the SHOP, employees will have online
tools that will assist them in easily
viewing and comparing information
regarding the premium cost and benefits
of their plan options. These tools were
specifically designed to assist
employees in making an informed
decision when presented with a large
number of plans. Therefore, we believe
that the employee choice model does
not inherently require that employees
have additional time to make a plan
selection.

c. Provisions for the Additional
Standards Specific to SHOP

In § 156.285, we proposed requiring
QHPs in the SHOP to provide the
special enrollment periods added to
§ 155.725. While we received many
comments on the proposed special
enrollment periods, we received no
comments on this conforming
amendment. We are finalizing this
provision as proposed.

IV. Provisions of the Final Regulations

This final rule incorporates the
provisions of the proposed rule, and we
are finalizing these provisions primarily
as proposed.

V. Collection of Information
Requirements

This final rule has not imposed new
or altered existing information
collection and recordkeeping
requirements. Consequently, it need not
be reviewed by the Office of
Management and Budget under the
authority of the Paperwork Reduction
Act of 1995.

VI. Regulatory Impact Analysis

We have examined the impact of this
final rule as required by Executive
Order 12866 on Regulatory Planning
and Review (September 30, 1993) and
Executive Order 13563 on Improving
Regulation and Regulatory Review

(January 18, 2011), the Regulatory
Flexibility Act (RFA) (September 19,
1980, Pub. L. 96—-354), section 202 of the
Unfunded Mandates Reform Act of 1995
(March 22, 1995; Pub. L. 104—4),
Executive Order 13132 on Federalism
(August 4, 1999), and the Congressional
Review Act (5 U.S.C. 804(2)).

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). A regulatory impact analysis
(RIA) must be prepared for major rules
with economically significant effects
($100 million or more in any 1 year). It
is HHS’s belief that this final rule does
not reach this economic threshold and
thus is not considered a major rule.

This final rule consists of a provision
to amend the duration of certain special
enrollment periods to correspond to the
duration in group markets under
HIPAA. The rule also adds a triggering
event that creates a special enrollment
period for qualified employees and/or
their eligible dependents when an
employee or qualified dependent with
coverage through the SHOP becomes
eligible for State premium assistance
under Medicaid or CHIP or loses
eligibility for Medicaid or CHIP. HIPAA,
as revised by CHIPRA, already includes
this triggering event, which was
inadvertently omitted from the original
list in § 155.420(d). We do not believe
either of these actions would impose
any new costs on issuers, employers,
enrollees, or the SHOP. In fact, the
amendment would create alignment of
SHOP regulations with laws for the
existing group market and could
potentially create efficiencies for QHP
issuers.

Finally, this rule provides a transition
so that SHOPs provide qualified
employers the option to offer qualified
employees a choice of any QHP at a
single metal level starting with plan
years beginning on or after January 1,
2015, instead of January 1, 2014. For
plan years beginning in CY 2014,
qualified employers will offer qualified
employees coverage through a single
QHP in FF-SHOPs; State-based SHOPs
will have the flexibility to offer either
employer or employee choice in 2014.
In our analysis of the impact of
employer and employee choices in the
Notice of Benefit and Payment
Parameters for 2014 final rule (78 FR
15410), we noted that adding the option
for employers to offer a single QHP
would have the potential effect of

reducing adverse selection and any
associated risk premium and a slight
effect of decreasing the consumer
benefit resulting from choice. We
believe the same analysis applies to our
proposal to provide employer choice in
2014.

Issuers will incur costs adapting their
enrollment and financial systems to
interact with a SHOPs enrollment and
premium aggregation systems. The costs
and benefits of Exchange and SHOP
implementation were assessed in the
RIA for the Exchange Establishment
final rule, titled Patient Protection and
Affordable Care Act; Establishment of
Exchanges and Qualified Health Plans,
Exchange Standards for Employers and
Standards Related to Reinsurance, Risk
Corridors and Risk Adjustment
Regulatory Impact Analysis (Exchange
RIA).8 Because issuers may now have an
additional year to develop these systems
and may thus be able to stage their
efforts rather than implementing all
system changes by October 1, 2013, we
believe that the total cost will be
unchanged.

From the Exchange perspective, in the
Exchange RIA, we noted that a State-
based Exchange could incur costs in
establishing a premium aggregation
function for the SHOP. Therefore, the
policy in this final rule could decrease
costs to States that operate a State-based
Exchange for the 2014 plan year.

VII. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) (RFA) requires
agencies to prepare an initial regulatory
flexibility analysis to describe the
impact of the rule on small entities,
unless the head of the agency can certify
that the rule would not have a
significant economic impact on a
substantial number of small entities.
The RFA generally defines a ““small
entity” as—(1) A proprietary firm
meeting the size standards of the Small
Business Administration (SBA); (2) a
not-for-profit organization that is not
dominant in its field; or (3) a small
government jurisdiction with a
population of less than 50,000. States
and individuals are not included in the
definition of “small entity.” HHS uses
as its measure of significant economic
impact on a substantial number of small
entities a change in revenues of more
than 3 percent.

8 Patient Protection and Affordable Care Act;
Establishment of Exchanges and Qualified Health
Plans, Exchange Standards for Employers and
Standards Related to Reinsurance, Risk Corridors
and Risk Adjustment Regulatory Impact Analysis,
March 2012. Available at: http://cciio.cms.gov/
resources/files/Files2/03162012/hie3r-ria-
032012.pdf.
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The RFA requires agencies to analyze
options for regulatory relief of small
businesses, if a rule has a significant
impact on a substantial number of small
entities. For purposes of the RFA, small
entities include small businesses,
nonprofit organizations, and small
government jurisdictions. Small
businesses are those with sizes below
thresholds established by the SBA. For
the purposes of the regulatory flexibility
analysis, we expect the following types
of entities to be affected by this
proposed rule: (1) Small employers and
(2) QHP issuers.

As discussed in Health Insurance
Issuers Implementing Medical Loss
Ratio (MLR) Requirements Under the
Patient Protection and Affordable Care
Act; Interim Final Rule,® few, if any,
issuers are small enough to fall below
the size thresholds for small business
established by the SBA. In that rule, we
used a data set created from 2009 NAIC
Health and Life Blank annual financial
statement data to develop an updated
estimate of the number of small entities
that offer comprehensive major medical
coverage in the individual and group
markets. For purposes of that analysis,
HHS used total Accident and Health
earned premiums as a proxy for annual
receipts. We estimated that there are 28
small entities with less than $7 million
in accident and health earned premiums
offering individual or group
comprehensive major medical
coverage.1® However, this estimate may
overstate the actual number of small
health insurance issuers offering such
coverage, since it does not include
receipts from these companies’ other
lines of business. We further estimate
that any issuers that would be
considered small businesses are likely
to be subsidiaries of larger issuers that
are not small businesses.

The SHOP is limited by statute to
employers with at least one but not
more than 100 employees. Until 2016,
States have the option to reduce this
threshold to 50. For this reason, we
expect that many employers would meet
the SBA standard for small entities. We
do not believe that this rule imposes

9 Health Insurance Issuers Implementing Medical
Loss Ratio (MLR) Requirements Under the Patient
Protection and Affordable Care Act; Interim Final
Rule, 75 FR 74864, 74918—20 (December 1, 2010)
(codified at 45 CFR part 158).

10 According to SBA size standards, entities with
average annual receipts of $7 million or less would
be considered small entities for North American
Industry Classification System (NAICS) Code
524114 (Direct Health and Medical Insurance
Carriers). For more information, see ‘“Table of Size
Standards Matched To North American Industry
Classification System Codes,” effective March 26,
2012, U.S. Small Business Administration, available

at http://www.sba.gov.

requirements on employers offering
coverage through the SHOP that are
more restrictive than current
requirements on employers offering
employer-sponsored health insurance.
Specifically, small employers are
currently required to offer the special
enrollment period that the final rule
applies to eligible employees and
dependents with coverage through the
SHOP, and the triggering event that the
final rule applies to eligible individuals
and dependents, as well. The rule
merely applies existing standards to the
SHOP. Additionally, the transitional
policy regarding employee choice does
not impose new requirements on small
employers because most small
employers currently offer only one
health insurance plan to their
employees.

Therefore, we are not preparing an
analysis for the RFA because we have
determined, and the Secretary certifies,
that this final rule will not have a
significant economic impact on a
substantial number of small entities.

VIII. Unfunded Mandates

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
requires that agencies assess anticipated
costs and benefits and take certain other
actions before issuing a proposed rule
(and subsequent final rule) that includes
any federal mandate that may result in
expenditures in any one year by a State,
local, or tribal governments, in the
aggregate, or by the private sector, of
$100 million in 1995 dollars, updated
annually for inflation. In 2013, that
threshold is approximately $141
million. UMRA does not address the
total cost of a rule. Rather, it focuses on
certain categories of costs, mainly those
“federal mandate” costs resulting from:
(1) Imposing enforceable duties on
State, local, or tribal governments, or on
the private sector; or (2) increasing the
stringency of conditions in, or
decreasing the funding of, State, local,
or tribal governments under entitlement
programs.

This rule does not place any financial
mandates on State, local, or tribal
governments. It applies a triggering
event and special enrollment period to
coverage through the SHOP, modifies
the duration of certain special
enrollment periods, and implements
employee choice in the SHOP starting
with plan years beginning on or after
January 1, 2015. These amendments
would affect State governments only to
the extent that they operate a SHOP and,
if they are affected, would not place any
new financial mandates on them.

IX. Federalism

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a
proposed rule (and subsequent final
rule) that imposes substantial direct
costs on State and local governments,
preempts State law, or otherwise has
Federalism implications. This rule does
not impose any costs on State or local
governments not otherwise imposed by
already-finalized provisions of the
regulations implementing the
Affordable Care Act.

In compliance with the requirement
of Executive Order 13132 that agencies
examine closely any policies that may
have Federalism implications or limit
the policy-making discretion of the
States, HHS has engaged in efforts to
consult with and work cooperatively
with affected States, including
participating in conference calls with
and attending conferences of the NAIC,
and consulting with State insurance
officials on an individual basis. We
believe that this rule does not impose
substantial direct costs on State and
local governments, preempt State law,
or otherwise have federalism
implications. We note that we have
attempted to provide States that choose
to operate a SHOP with flexibility such
that States may, if they choose, offer
employee choice beginning with plan
years starting on or after January 1,
2014, or they may implement this policy
in plan years starting on or after January
1, 2015.

Under the requirements set forth in
section 8(a) of Executive Order 13132,
and by the signatures affixed to this
regulation, the Department of Health
and Human Services certifies that CMS
has complied with the requirements of
Executive Order 13132 for the attached
proposed regulation in a meaningful
and timely manner.

In accordance with the provisions of
Executive Order 12866, this regulation
was reviewed by the Office of
Management and Budget.

X. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. HHS will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
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States prior to publication of the rule in
the Federal Register. This final rule is
not a ‘“‘major rule” as defined by 5
U.S.C. 804(2).

List of Subjects
45 CFR Part 155

Administrative practice and
procedure, Advertising, Advisory
Committees, Brokers, Conflict of
interest, Consumer protection, Grant
programs—health, Grants
administration, Health care, Health
insurance, Health maintenance
organization (HMO), Health records,
Hospitals, American Indian/Alaska
Natives, Individuals with disabilities,
Loan programs—health, Organization
and functions (Government agencies),
Medicaid, Public assistance programs,
Reporting and recordkeeping
requirements, State and local
governments, Sunshine Act, Technical
assistance, Women, and Youth.

45 CFR Part 156

Administrative practice and
procedure, Advertising, Advisory
Committees, Brokers, Conflict of
interest, Consumer protection, Grant
programs—health, Grants
administration, Health care, Health
insurance, Health maintenance
organization (HMO), Health records,
Hospitals, Indians, Individuals with
disabilities, Loan programs—health,
Organization and functions
(Government agencies), Medicaid,
Public assistance programs, Reporting
and recordkeeping requirements, Safety,
State and local governments, Sunshine
Act, Technical assistance, Women, and
Youth.

For the reasons set forth in the
preamble, the Department of Health and
Human Services amends 45 CFR parts
155 and 156 as set forth below:

PART 155—EXCHANGE
ESTABLISHMENT STANDARDS AND
OTHER RELATED STANDARDS
UNDER THE AFFORDABLE CARE ACT

m 1. The authority citation for part 155
continues to read as follows:

Authority: Title I of the Affordable Care
Act, sections 1301, 1302, 1303, 1304, 1311,
1312, 1313, 1321, 1322, 1331, 1334, 1402,
1411, 1412, 1413.

m 2. Section 155.705 is amended by
revising paragraphs (b)(2) through (4) to
read as follows:

§155.705 Functions of a SHOP.

* * * * *

(b) I

(2) Employer choice requirements.
With regard to QHPs offered through the

SHOP for plan years beginning on or
after January 1, 2015, the SHOP must
allow a qualified employer to select a
level of coverage as described in section
1302(d)(1) of the Affordable Care Act, in
which all QHPs within that level are
made available to the qualified
employees of the employer.

(3) SHOP options with respect to
employer choice requirements. (i) For
plan years beginning before January 1,
2015, a SHOP may allow a qualified
employer to make one or more QHPs
available to qualified employees:

(A) By the method described in
paragraph (b)(2) of this section, or

(B) By a method other than the
method described in paragraph (b)(2) of
this section.

(ii) For plan years beginning on or
after January 1, 2015, a SHOP:

(A) Must allow an employer to make
available to qualified employees all
QHPs at the level of coverage selected
by the employer as described in
paragraph (b)(2) of this section, and

(B) May allow an employer to make
one or more QHPs available to qualified
employees by a method other than the
method described in paragraph (b)(2) of
this section.

(iii) For plan years beginning before
January 1, 2015, a Federally-facilitated
SHOP will provide a qualified employer
the choice to make available to qualified
employees a single QHP.

(iv) For plan years beginning on or
after January 1, 2015, a Federally-
facilitated SHOP will provide a
qualified employer a choice of two
methods to make QHPs available to
qualified employees:

(A) The employer may choose a level
of coverage as described in paragraph
(b)(2) of this section, or

(B) The employer may choose a single
QHP.

(4)(i) Premium aggregation. Consistent
with the effective dates set forth in
paragraph (b)(4)(ii) of this section, the
SHOP must perform the following
functions related to premium payment
administration:

(A) Provide each qualified employer
with a bill on a monthly basis that
identifies the employer contribution, the
employee contribution, and the total
amount that is due to the QHP issuers
from the qualified employer;

(B) Collect from each employer the
total amount due and make payments to
QHP issuers in the SHOP for all
enrollees; and

(C) Maintain books, records,
documents, and other evidence of
accounting procedures and practices of
the premium aggregation program for
each benefit year for at least 10 years.

(ii) Effective dates. (A) A State-based
SHOP may elect to perform these
functions for plan years beginning
before January 1, 2015, but need not do
so.

(B) A Federally-facilitated SHOP will
perform these functions only in plan
years beginning on or after January 1,
2015.

* * * * *

m 3. Section 155.725 is amended by:
m A. Amending paragraph (a)(1) by
adding “and” at the end of the
paragraph.
m B. Amending paragraph (a)(2) by
removing ““; and” and by adding a
period in its place at the end of the
paragraph.
m C. Removing paragraph (a)(3), and
m D. Adding paragraph (j).

The addition reads as follows:

§155.725 Enrollment periods under SHOP.

* * * * *

(j)(1) Special enrollment periods. The
SHOP must provide special enrollment
periods consistent with this section,
during which certain qualified
employees or a dependent of a qualified
employee may enroll in QHPs and
enrollees may change QHPs.

(2) The SHOP must provide a special
enrollment period for a qualified
employee or dependent of a qualified
employee who:

(1) Experiences an event described in
§155.420(d)(1), (2), (4), (5), (7), (8), or
(9);

(ii) Loses eligibility for coverage
under a Medicaid plan under title XIX
of the Social Security Act or a State
child health plan under title XXI of the
Social Security Act; or

(iii) Becomes eligible for assistance,
with respect to coverage under a SHOP,
under such Medicaid plan or a State
child health plan (including any waiver
or demonstration project conducted
under or in relation to such a plan).

(3) A qualified employee or
dependent of a qualified employee who
experiences a qualifying event described
in paragraph (j)(2) of this section has:

(1) Thirty (30) days from the date of
a triggering event described in
paragraph (j)(2)(i) of this section to
select a QHP through the SHOP; and

(ii) Sixty (60) days from the date of a
triggering event described in paragraph
(j)(2)(ii) or (iii) of this section to select
a QHP through the SHOP;

(4) A dependent of a qualified
employee is not eligible for a special
election period if the employer does not
extend the offer of coverage to
dependents.

(5) The effective dates of coverage are
determined using the provisions of
§155.420(b).
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(6) Loss of minimum essential
coverage is determined using the
provisions of § 155.420(e).

PART 156—HEALTH INSURANCE
ISSUER STANDARDS UNDER THE
AFFORDABLE CARE ACT, INCLUDING
STANDARDS RELATED TO
EXCHANGES

m 4. The authority citation for part 156
continues to read as follows:

Authority: Title I of the Affordable Care
Act, sections 1301-1304, 1311-1312, 1321,
1322, 1324, 1334, 1341-1343, and 1401—
1402, Pub 1. 111-148, 124 Stat. 119 (42 U.S.C.
18042).

m 5. Section 156.285 is amended by
revising paragraph (b)(2) to read as
follows:

§156.285 Additional standards specific to
SHOP.
* * * * *

(b) * Kk %

(2) Provide special enrollment periods
as described in § 155.725(j);

* * * * *

Dated: May 13, 2013.
Marilyn Tavenner,

Administrator, Centers for Medicare &
Medicaid Services.

Approved: May 15, 2013
Kathleen Sebelius,

Secretary, Department of Health and Human
Services.

[FR Doc. 2013—-13149 Filed 5-31-13; 11:15 am]
BILLING CODE 4120-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 300
[Docket No. 120814337-3488-02]
RIN 0648—-BC44

International Fisheries; Pacific Tuna
Fisheries; Fishing Restrictions in the
Eastern Pacific Ocean

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS is issuing regulations
under the Tuna Conventions Act of
1950 to implement Resolution C-12-09
of the Inter-American Tropical Tuna
Commission (IATTC) by establishing
limits on commercial retention of
Pacific bluefin tuna by U.S. fishing
vessels operating in the Eastern Pacific
Ocean (EPO) in 2013. This action is

necessary for the United States to satisfy
its obligations as a member of the
IATTC and to limit fishing on the stock.
DATES: This rule becomes effective July
5, 2013 through December 31, 2013.
ADDRESSES: Copies of the proposed and
final rules, the Environmental
Assessment, the Finding of No
Significant Impact, and the Regulatory
Impact Review for this action are
available via the Federal e-Rulemaking
portal, at http://www.regulations.gov,
and are also available from the Regional
Administrator, Rodney R. McInnis,
NMFS Southwest Regional Office, 501
W. Ocean Boulevard, Suite 4200, Long
Beach, CA 90802. Written comments
regarding the burden-hour estimates or
other aspects of the collection-of-
information requirements contained in
this final rule may be submitted to
NMFS Southwest Regional Office and
by email to

OIRA Submission@omb.eop.gov, or fax
to (202) 395—7285.

FOR FURTHER INFORMATION CONTACT:
Heidi Taylor, NMFS SWR, 562—980—
4039.

SUPPLEMENTARY INFORMATION: On
December 12, 2012, NMFS published a
proposed rule in the Federal Register
(76 FR 560790) to implement Resolution
C-12-09 of the IATTC by revising
regulations at 50 CFR part 300, subpart
C. The proposed rule was open to public
comment through January 11, 2012. In
addition, a public hearing was held in
Long Beach, CA on January 11, 2012.

Background on the IATTC

The United States is a member of the
IATTC, which was established under
the 1949 Convention for the
Establishment of an Inter-American
Tropical Tuna Commission. The full
text of the 1949 Convention is available
at: http://www.iattc.org/PDFFiles/
IATTC convention 1949.pdf. The
Antigua Convention, which was
negotiated to strengthen and replace the
1949 Convention establishing the
IATTC, entered into force in 2010. The
United States has not yet ratified the
Antigua Convention. The IATTC serves
as an international arrangement to
ensure for conservation and
management of highly migratory species
of fish in the Convention Area (defined
as the waters of the EPQO). Since 1998,
conservation resolutions adopted by the
IATTC have further defined the
Convention Area as the area bounded by
the coast of the Americas, the 50° N. and
50° S. parallels, and the 150° W.
meridian. The IATTC has maintained a
scientific research and fishery
monitoring program for many years, and
regularly assesses the status of tuna and

billfish stocks in the EPO to determine
appropriate catch limits and other
measures deemed necessary to prevent
overexploitation of these stocks and to
promote sustainable fisheries. Current
IATTC membership includes: Belize,
Canada, China, Chinese Taipei
(Taiwan), Colombia, Costa Rica,
Ecuador, El Salvador, the European
Union, France, Guatemala, Japan,
Kiribati, the Republic of Korea, Mexico,
Nicaragua, Panama, Peru, the United
States, Vanuatu, and Venezuela. Bolivia
and the Cook Islands are cooperating
non-members.

International Obligations of the United
States Under the Convention

As a Contracting Party to the 1949
Convention and a member of the IATTC,
the United States is legally bound to
implement resolutions of the IATTC.
The Tuna Conventions Act (16 U.S.C.
951-962) directs the Secretary of
Commerce, after approval by the
Secretary of State, to promulgate such
regulations as may be necessary to
implement resolutions adopted by the
IATTC. The authority to promulgate
such regulations has been delegated to
NMEFS.

IATTC Resolutions in 2012

At its 83rd Meeting, in June 2012, the
IATTC adopted Resolution C-12-09,
Conservation and Management
Measures for Bluefin Tuna in the EPO.
All active resolutions and
recommendations of the IATTC are
available on the following Web site:
http://iattc.org/
ResolutionsActiveENG.htm.

The main objective of Resolution C—
12-09 is to conserve Pacific bluefin tuna
(Thunnus orientalis) by establishing
limits on the commercial catches of
Pacific bluefin tuna in the EPO. Before
Resolution C-12-09, the IATTC had not
adopted catch limits for Pacific bluefin
tuna in the EPO. The IATTC recognizes
the need to reduce fishing mortality of
Pacific bluefin tuna throughout its
range. Accordingly, Resolution C-12-09
included both a cumulative catch limit
of 10,000 metric tons for all commercial
fishing vessels of all IATTC member
countries and cooperating non-member
countries (CPCs) fishing in the EPO for
2012 and 2013 combined, and an annual
catch limit of 500 metric tons for each
CPC with a historical record of Eastern
Pacific bluefin catch to allow these
nations some opportunity to catch
Pacific bluefin tuna if the cumulative
limit is reached. The IATTC emphasizes
that the measures in Resolution C-12—
09 are intended as an interim means for
assuring viability of the Pacific bluefin
tuna resource. Future conservation
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measures are expected to be based in
part on information and advice from the
International Scientific Committee for
Tuna and Tuna-like Species in the
North Pacific Ocean and the IATTC
scientific staff.

While Pacific bluefin tuna catch by
U.S. vessels fishing in the EPO exceeded
1,000 metric tons as recently as the early
1990’s, catches have remained below
500 metric tons for more than a decade.
Table 1 below shows the U.S.
commercial catch of Pacific bluefin tuna
for the years 1999 to 2012 in the EPO.
The Pacific bluefin tuna catch by U.S.
vessels fishing in the EPO have been
greater than those from the WCPO.
However, the average annual Pacific
bluefin tuna landings (i.e., records of
catch) by U.S. vessels fishing in the EPO
from 2007 through 2011 represent only
two percent of the average annual
landings from all fleets fishing in the
EPO during that time (for information
on Pacific bluefin tuna harvests in the
EPO, see: http://isc.ac.affrc.go.jp/pdf/
ISC12pdf/ISC12 Plenary Report-
FINAL.pdf).

TABLE 1—U.S. COMMERCIAL CATCH
OF PACIFIC BLUEFIN TUNA IN THE EPO
[In metric tons]

Pacific Bluefin
Tuna catch (in
metric tons)

Year

186
313
196
11
36
10
207
1
45

1
415
1
118
*42

Source: Highly Migratory Species Stock As-
sessment and Fishery Evaluation: htto:/

www.pcouncil.org/highly-migratory-species/
stock-assessment-and-fishery-evaluation-safe-

documents/current-hms-safe-document/.

*Preliminary PacFIN estimate of 2012 Pa-
cific bluefin tuna landings by U.S., extracted
February 22, 2013.

In 2010, the Western and Central
Pacific Fisheries Commission (WCPFC)
adopted conservation and management
measures for Pacific bluefin tuna to
ensure that the current level of fishing
mortality is not increased. Resolution
C-12-09 complements the action taken
by the WCPFC in 2010 that set effort
controls in the western central Pacific
Ocean. In 2011, NMFS determined
overfishing is occurring on Pacific
bluefin tuna (76 FR 28422, May 17,

2011). Based on a 2013 stock
assessment, NMFS determined Pacific
bluefin tuna was not only experiencing
overfishing but was also overfished. The
combination of Resolution C-12-09 and
the WCPFC effort controls are positive
steps towards the conservation of
Pacific bluefin tuna across the range of
this resource.

Tuna Conservation Measures for 2012—
2013

Under authority of the Tuna
Conventions Act, NMFS is
implementing Resolution C-12-09,
which has been approved by an
authorized official acting for the
Secretary of State. In accordance with
the 10,000 metric ton cumulative catch
limit adopted in Resolution G-12-09 for
both 2012 and 2013 combined, the
cumulative catch limit for all CPCs for
2013 is 3,295 metric tons, because the
cumulative catch of all CPCs in the
Convention Area reached 6,705 metric
tons in 2012. Therefore, targeting and
retention of Pacific bluefin tuna by all
U.S. commercial fishing vessels in the
EPO shall be prohibited for the
remainder of 2013 when the cumulative
catch by all CPCs reaches 3,295 metric
tons of Pacific bluefin tuna, and when
the commercial catch of Pacific bluefin
tuna by the U.S. fleet has reached or
exceeded 500 metric tons in 2013. If the
U.S. commercial fishing fleet has not
caught 500 metric tons of Pacific bluefin
tuna in 2013 when the cumulative catch
limit for all CPCs is reached, then the
U.S. commercial fishing fleet may
continue to target and retain Pacific
bluefin tuna until the 500 metric ton
limit is reached. The U.S. commercial
fishing fleet may retain more than the
500 metric tons of Pacific bluefin tuna
in 2013 unless and until the
international fleet reaches the limit of
3,295 metric tons.

Announcement of the Limit Being
Reached

To help ensure that the total catch of
Pacific bluefin tuna in the EPO does not
exceed the catch limit for each year,
NMFS will report U.S. catch to the
IATTC Director on a monthly basis. The
IATTC Director will inform CPCs when
the total annual catch limit is reached.
If NMFS determines, based on the
information provided by the IATTC
Director, that the applicable limit is
imminent, NMFS will publish a notice
in the Federal Register announcing that
restrictions will be effective on specific
future dates until the end of the
calendar year. This notice will specify a
date and time for when targeting of
Pacific bluefin tuna will be prohibited
in the EPO, and a date and time when

retention of Pacific bluefin tuna will be
prohibited in the EPO. The effective
date for the retention prohibition will
follow the effective date for the targeting
prohibition, to allow sufficient time for
U.S. commercial fishing vessels
retaining lawfully caught Pacific bluefin
tuna to exit the EPO.

NMFS will make estimates and/or
projections of U.S. catch of Pacific
bluefin tuna from the EPO publicly
available on a quarterly basis, on the
NMFS Southwest Regional Office Web
page. Additionally, NMFS will continue
to investigate other means of reporting
preliminary Pacific bluefin tuna catch
between quarterly intervals to help
participants of the commercial fishery
plan for the possibility of the catch limit
being reached. This commercial catch
limitation will remain in effect through
2013, unless the IATTC decides to
remove or modify the measure in 2013.
NMFS anticipates controls on fishing for
Pacific bluefin tuna in the EPO to be
included in future resolutions by the
IATTC.

Response to Public Comments

NMEF'S received four written public
comments during the proposed rule
public comment period. Additionally,
six individuals participated in the
public hearing. Two individuals who
submitted written comments also
attended the public hearing. In total,
eight commenters submitted comments
to NMFS. Four commenters suggested
further restricting the Pacific bluefin
fishery beyond the scope of this action
based on concerns that the action did
not sufficiently advance conservation of
the resource. Four commenters noted
that U.S. catch is insignificant relative
to other sources of Pacific bluefin
mortality. In addition, the Department
of the Interior, Office of Environmental
Policy and Compliance, Pacific
Southwest Region, noted that they
reviewed the subject action, but did not
have comments. Summaries of the
comments received and NMFS’
responses appear below.

Comment 1: The proposed rule is not
consistent with the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act) because it
neither prevents overfishing by
addressing the relative impacts of the
U.S. fleet nor is it based on the best
available information regarding the
status of Pacific bluefin tuna.

Response: NMFS is promulgating this
rule in accordance with IATTC
Resolution C-12—-09 and under the
authority of the Tuna Conventions Act.
This action is not subject to the
Magnuson-Stevens Act. During its June
2012 meeting, the IATTC adopted
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Resolution C-12-09 based on the best
information on the stock status of
Pacific bluefin available at that time: the
IATTC scientific staff recommendations,
recommendations from the IATTC’s
Scientific Advisory Committee, the 2008
stock assessment for Pacific bluefin tuna
(finding the stock subject to overfishing)
by the International Scientific
Committee for Tuna and Tuna-like
Species in the North Pacific (ISC), and
Pacific bluefin management measures
adopted in December 2010 by the
Western and Central Pacific Fisheries
Commission. Following the adoption of
Resolution C-12-09 and the publication
of the proposed rule, the ISC completed
another stock assessment for Pacific
bluefin tuna which served as the basis
for NMFS’ recent determination that the
stock is experiencing overfishing and is
overfished. In April 2013, NMFS
informed the Pacific and the Western
Pacific Fishery Management Councils of
this determination and their obligations
under section 304(i) of the Magnuson-
Stevens Act.

Comment 2: Pacific bluefin tuna catch
by U.S. vessels fishing in the EPO is an
insignificant source of mortality relative
to international catch levels. Despite the
low numbers of landings in recent years,
the United States can and has caught
more than 500 metric tons of Pacific
bluefin tuna in years when the fish and
fishing opportunity were available.

Response: NMFS notes that the
average annual Pacific bluefin tuna
landings by U.S. vessels fishing in the
EPO represent roughly two percent of
the average annual landings from all
fleets fishing in the EPO for years 2007
through 2011 (see section 1.5 of the
Environmental Assessment). However,
annual U.S. landings in the 1980s and
1990s often exceeded 1,000 metric tons.
NMFS acknowledges that the U.S. fleet
has the capacity to catch more than 500
metric tons of Pacific bluefin tuna, even
though it is unlikely that the U.S. fleet
would catch more than 500 metric tons.
Therefore, it is in the interest of the
United States to implement catch limits
to both contribute to the sustainability
of the stock and fulfill its obligations as
a Contracting Party to the Convention.

Comment 3: The supplementary
information provided in the proposed
rule should have included landings by
U.S. vessels fishing in the EPO for years
2010, 2011, 2012. Additionally, more
clarity should be provided on how
catches will be publicly reported.

Response: In the supplementary
information section of this final rule,
Table 1 (U.S. Commercial Catch of
Pacific bluefin tuna in the EPO) has
been updated to include landings for
years 2010, 2011, and 2012. NMFS will

make estimates or projections of Pacific
bluefin tuna catch publicly available on
a quarterly basis. There is a time lag
between the collection of this data by
state management entities and its
submission to the Pacific Fisheries
Information Network database.
Furthermore, because so few U.S.
vessels actively participate in the Pacific
bluefin tuna fishery, it is unlikely that
NMFS will be able to report catch on a
weekly or monthly basis, due to
confidentiality concerns. However,
NMFS will continue to explore other
means of reporting preliminary Pacific
bluefin tuna catch more often than
quarterly to help fishermen plan for the
possibility that the catch limit will be
reached.

Changes From the Proposed Rule

NMFS made a few adjustments to the
language of the regulatory text from the
proposed rule. Because the final rule is
being published in 2013, NMFS
removed references to restrictions
applicable in 2012. As described above,
NMFS adjusted the cumulative catch
limit from 10,000 metric tons to 3,295
metric tons of Pacific bluefin tuna for all
CPCs to reflect the cumulative limit for
2013. Additionally, the regulatory text
now references ““dates” rather than
“date,” because NMFS will publish a
notice in the Federal Register
announcing that restrictions will be
effective on a specific future date and
time for the targeting prohibition and a
later effective date and time for the
retention prohibition to allow sufficient
time for U.S. commercial fishing vessels
retaining lawfully caught Pacific bluefin
tuna to exit the EPO. Furthermore, the
regulatory text now clarifies that the
international limit applies to harvests by
cooperating non-members of the IATTC,
as well as member countries.

Classification

The NMFS Assistant Administrator
has determined that this final rule is
consistent with the Tuna Conventions
Act and other applicable laws. This
final rule has been determined to be not
significant for purposes of Executive
Order 12866. The following paragraphs
summarize the regulatory flexibility
analysis. NMFS did not receive any
comments on the summary of the initial
regulatory flexibility analysis that was
published with the proposed rule.

The main objective of this rule is to
establish catch limits to contribute to
the conservation of the Pacific bluefin
tuna stock. This rule applies to owners
and operators of U.S. commercial
fishing vessels that catch Pacific bluefin
tuna in the IATTC Convention Area. It
is important to note that no U.S.

commercial vessels specialize in
harvesting Pacific bluefin tuna in the
EPO.

This rule does not mandate
“reporting” or “recordkeeping.” As for
compliance, in the unlikely event that
the limit on Pacific bluefin tuna catch
is reached for 2013, it will be the
responsibility of the vessel owner to
ensure that no further targeting of
Pacific bluefin tuna occurs, and that no
more Pacific bluefin tuna are retained
on board after the specified dates
published in the Federal Register notice
announcing that the annual limit is
expected to be reached. In the unlikely
event of a closure under this rule, the
cost of compliance would be de
minimis. Compliance costs could
consist of returning incidentally caught
bluefin tuna to the ocean, forgoing
associated profits, and potentially losing
fishing opportunity if bluefin
availability to the U.S. fleet increased in
2013. However, the U.S. fleet would
have to catch more bluefin tuna in 2013
than they have caught in any given year
in the past decade before they would
incur any compliance costs associated
with a fishery closure resulting from
this action. NMFS will publish a notice
in the Federal Register announcing that
restrictions will be effective from the
dates specified through the end of the
calendar year. NMFS will take
reasonable actions to inform vessel
owners if a closure of the Pacific bluefin
tuna fishery appears imminent.

Pacific bluefin tuna is commercially
caught by U.S. vessels fishing in the
EPO on an irregular basis. Most of the
landings are made by small coastal
purse seine vessels operating in the
Southern California Bight with limited
additional landings made by the drift
gillnet fleet that targets swordfish and
thresher shark. Lesser amounts of
Pacific bluefin are caught by gillnet and
longline gear. The Pacific bluefin tuna
commercial catch limitations are not
expected to result in closing the U.S.
Pacific bluefin tuna fishery because
annual catches have not reached 500
metric tons in over a decade. The
average annual United States catch of
Pacific bluefin tuna was 113 metric tons
for 1999 through 2012. Table 1 (above)
describes U.S. commercial catch of
bluefin tuna in the EPO for the years
1999 to 2010.

The U.S. west coast catch of bluefin
tuna represents a relatively minor
component of the overall EPO tuna
catch. The number of purse seine
vessels that have landed tuna in
California averaged 197 annually from
1981 through 1990 but declined to an
annual average of 11 from 2001 through
2010. The decline in the number of
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domestic vessels is correlated in part
with the relocation of large cannery
operations. Currently, there are no
domestic deliveries of raw tuna to
canneries in California.

NMFS compared the effects of the
bluefin tuna restrictions imposed by this
rule to a no action alternative. Under the
no action alternative, there would be no
change to current regulations, which do
not limit U.S. commercial catches of
Pacific bluefin tuna in the IATTC
Convention Area. Based on recent
Pacific bluefin tuna catch data and
expected future trends, it is unlikely
that any benefit to U.S. commercial
fisheries would be gained from not
implementing Resolution C-12-09
because the catch limit is not expected
to be reached. However, failing to adopt
this rule would result in the United
States not satisfying its international
obligations as a member of the IATTC.
Furthermore, implementing Resolution
C—12-09 could benefit the conservation
of Pacific bluefin tuna by limiting
catches.

Small Entities Compliance Guide

The Compliance Guide for this action
is available via the Federal e-
Rulemaking portal, at http://
www.regulations.gov, and is also
available from the Regional
Administrator, Rodney R. Mclnnis,
NMFS Southwest Regional Office, 501
W. Ocean Boulevard, Suite 4200, Long
Beach, CA 90802.

List of Subjects in 50 CFR Part 300

Administrative practice and
procedure, Fish, Fisheries, Fishing,
Marine resources, Reporting and
recordkeeping requirements, Treaties.

Dated: May 30, 2013.
Alan D. Risenhoover,
Director, Office of Sustainable Fisheries,
performing the functions and duties of the
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 300 is amended
as follows:

PART 300—INTERNATIONAL
FISHERIES REGULATIONS

m 1. The authority citation for 50 CFR
part 300 continues to read as follows:

Authority: 16 U.S.C. 951-961 et seq.

m 2.In § 300.24, a new paragraph (u) is
added to read as follows:

§300.24 Prohibitions.
* * * * *

(u) Target or retain Pacific bluefin
tuna in the IATTC Convention Area by

any United States vessel engaged in
commercial fishing after the dates
specified by the Regional
Administrator’s notification of closure
issued under § 300.25 (h).

m 3.In § 300.25, a new paragraph (h) is
added to read as follows:

§300.25 Eastern Pacific fisheries
management.
* * * * *

(h) Bluefin tuna commercial catch
limits in the eastern Pacific Ocean. (1)
After the dates specified in a notice
published by Regional Administrator in
the Federal Register, a United States
vessel engaged in commercial fishing
may not target or retain bluefin tuna in
the Convention Area for the remainder
of the calendar year. NMFS will publish
such a notice prohibiting further
targeting and retention of Pacific bluefin
tuna on the projected dates for the
remainder of 2013 when 3,295 metric
tons or more have been harvested in
2013 by the commercial fishing vessels
of all IATTC member countries and
cooperating non-member countries. This
prohibition will not be effective unless
and until the annual commercial harvest
of Pacific bluefin tuna by the United
States fleet has reached 500 metric tons.

(2) [Reserved]

[FR Doc. 2013-13240 Filed 6-3-13; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 902

50 CFR Parts 300 and 679
[Docket No. 120223143-3489-02]
RIN 0648-BB94

Amendment 94 to the Gulf of Alaska
Fishery Management Plan and
Regulatory Amendments for
Community Quota Entities

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMF'S publishes regulations
to implement Amendment 94 to the
Fishery Management Plan for
Groundfish of the Gulf of Alaska (FMP).
This final rule amends certain sablefish
provisions of the Individual Fishing
Quota Program for the Fixed-Gear
Commercial Fisheries for Pacific Halibut
and Sablefish in Waters in and off
Alaska (IFQ Program). Amendment 94

and its implementing regulations revise
the vessel use caps applicable to
sablefish quota share (QS) held by Gulf
of Alaska (GOA) Community Quota
Entities (CQEs). This final rule makes
the same regulatory revisions to the
vessel use caps applicable to halibut QS
held by GOA CQEs. In this action,
NMEFS also revises the IFQ Program
regulations to add three eligible
communities to the CQE Program; to
allow CQEs in International Pacific
Halibut Commission regulatory area 3A
(Area 3A) to purchase vessel category D
halibut QS; to revise CQE annual
reporting requirements, including
specifying reporting requirements for
the charter halibut program; to clarify
the CQE floating processor landing
reporting requirements; and to
consolidate CQE Program eligibility by
community in a single table in the
regulations.

DATES: Effective July 5, 2013.
ADDRESSES: Electronic copies of the
Regulatory Impact Review (RIR)
prepared for Amendment 94 and the
changes to the vessel use caps
applicable to halibut IFQ derived from
CQE QS, the RIR prepared for the
regulatory amendment to add three
communities to the list of CQE eligible
communities, and the RIR prepared for
the regulatory amendment to allow
CQEs in Area 3A to purchase vessel
category D halibut QS are available from
http://www.regulations.gov or from the
NMFS Alaska Region Web site at
http://alaskafisheries.noaa.gov.
Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this final rule
may be submitted by mail to NMFS,
Alaska Region, P.O. Box 21668, Juneau,
AK 99802-1668, Attn: Ellen Sebastian,
Records Officer; in person at NMFS,
Alaska Region, 709 West 9th Street,
Room 420A, Juneau, AK; or by email to
OIRA Submission@omb.eop.gov or fax
to (202) 395-7285.
FOR FURTHER INFORMATION CONTACT:
Peggy Murphy, (907) 586—7228.
SUPPLEMENTARY INFORMATION: This final
rule implements Amendment 94 to the
FMP and a suite of regulations that
modify the GOA CQE Program. NMFS
published the Notice of Availability for
Amendment 94 in the Federal Register
on February 22, 2013 (78 FR 12287)
with a 60-day comment period that
ended April 23, 2013. The Secretary
approved Amendment 94 on May 20,
2013 after taking into account public
comments, and determining that
Amendment 94 is consistent with the
FMP, the Magnuson-Stevens Fishery
Conservation and Management Act
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(Magnuson-Stevens Act), and other
applicable law. NMFS published a
proposed rule for Amendment 94 in the
Federal Register on March 6, 2013 (78
FR 14490). The 30-day comment period
on the proposed rule ended on April 5,
2013. NMFS received three comment
letters on the proposed rule. A summary
of these comments and NMFS’
responses are provided in the
“Comments and Responses” section of
this preamble.

A detailed review of this action is
provided in the notice of availability for
Amendment 94 (78 FR 12287, February
22, 2013) and the proposed rule (78 FR
14490, March 6, 2013) and is not
repeated here.

The preamble to this final rule
provides a brief review of the regulatory
changes made by this final rule to the
management of the IFQ and CQE
Programs and the annual recordkeeping
and reporting requirements for CQEs
participating in the IFQ Program, the
Charter Halibut Limited Access Permit
Program, and the License Limitation
Program for GOA Pacific cod.

Background on the IFQ and CQE
Program

The IFQ Program, a limited access
privilege program for the commercial
fixed-gear halibut fisheries off Alaska
and sablefish (Anoplopoma fimbria)
fisheries in the Exclusive Economic
Zone (EEZ) off Alaska, was
recommended by the Council in 1992
and approved by NMFS in 1993. Initial
implementing rules were published
November 9, 1993 (58 FR 59375), and
fishing under the IFQ Program began on
March 15, 1995. The IFQ Program limits
access to the halibut and sablefish
fisheries to those persons holding QS in
specific management areas. The IFQ
Program for the sablefish fishery is
implemented by the FMP and Federal
regulations at 50 CFR part 679 under the
authority of the Magnuson-Stevens Act.
The IFQ Program for the halibut fishery
is implemented by Federal regulations
at 50 CFR part 679 under the authority
of the Northern Pacific Halibut Act
(Halibut Act). A comprehensive
explanation of the IFQQ Program can be
found in the final rule implementing the
program (58 FR 59375, November 9,
1993).

Since the inception of the IFQQ
Program, many residents of Alaska’s
smaller remote coastal communities
who held QS have transferred their QS
to non-community residents or moved
out of the smaller coastal communities.
As a result, the number of resident QS
holders has declined substantially in
most of the GOA communities with IFQ
Program participants. This transfer of

halibut and sablefish QS and the
associated fishing effort from the GOA’s
smaller remote coastal communities has
limited the ability of residents to locally
purchase or lease QS and has reduced
the diversity of fisheries to which
fishermen in remote coastal
communities have access. The ability of
fishermen in a remote coastal
community to purchase QS or maintain
existing QS may be limited by a variety
of factors both shared among and
unique to each community. Although
the specific causes for decreasing QS
holdings in a specific community may
vary, the net effect is overall lower
participation by residents of these
communities in the halibut and
sablefish IFQ fisheries. The substantial
decline in the number of resident QS
holders and the total amount of QS held
by residents of remote coastal
communities may have aggravated
unemployment and related social and
economic conditions in those
communities.

The Council recognized that a number
of remote coastal communities were
struggling to remain economically
viable. The Council developed the CQE
Program to provide these communities
with long-term opportunities to access
the halibut and sablefish resources. The
Council recommended the CQE Program
as an amendment to the IFQ Program in
2002 (Amendment 66 to the FMP), and
NMFS implemented the program in
2004 (69 FR 23681, April 30, 2004).

The CQE Program allows a distinct set
of remote coastal communities in the
GOA that met historic participation
criteria in the halibut and sablefish
fisheries to purchase and hold catcher
vessel halibut QS in halibut Areas 2C,
3A, and 3B, and catcher vessel sablefish
QS in the GOA. The communities are
eligible to participate in the CQE
Program once they are represented by a
NMFS-approved non-profit entity called
a CQE. The CQE is the holder of the QS
and is issued the IFQ annually by
NMFS. With certain exceptions, the QS
must remain with the CQE. This
program structure creates a permanent
asset for the community to use. The
structure promotes community access to
QS to generate participation in, and
fishery revenues from, the commercial
halibut and sablefish fisheries.

Once the CQE holds QS, the CQE can
lease the annual IFQ) resulting from the
CQE-held QS to individual community
residents. The CQE Program also
promotes QS ownership by individual
community residents. Individuals who
lease annual IFQ from the CQE could
use IFQ revenue to purchase their own
QS. The Council believed, and NMFS
agrees, that both the CQE and non-CQE-

held QS are important in terms of
providing community residents fishing
access that promotes the economic
health of communities.

Since the CQE Program began, NMFS
has implemented regulations that
authorize the allocation of limited
access fishing privileges for the guided
sport halibut fishery and the GOA
groundfish fishery for Pacific cod, to be
allotted to select communities that are
eligible to form a CQE. For the guided
sport halibut fishery, the Council
recommended and NMFS authorized
certain communities in Southeast
Alaska and Southcentral Alaska, Areas
2C and 3A, to request and receive a
limited number of charter halibut
permits, and designate a charter
operator to use a community charter
halibut permit to participate in the
charter halibut fisheries (75 FR 554,
January 5, 2010). The Council
recommended, and NMFS approved and
implemented, Amendment 86 to the
FMP to authorize CQEs representing
certain communities in the Central and
Western GOA to request and receive a
limited number of Pacific cod endorsed
non-trawl groundfish License Limitation
Program (LLP) licenses and assign those
LLP licenses to specified users and
vessels operating in those CQE
communities (76 FR 15826, March 22,
2011). The Council and NMFS wanted
to enhance access to the groundfish and
halibut fisheries and generate revenues
for communities. Furthermore, the
Council and NMFS wanted to provide
for direct participation by individuals
residing in, or operating out of, CQE
communities. A description of the
specific rationale and criteria
considered by the Council and NMFS
when authorizing these additional
fishery access opportunities to CQEs are
provided in the final rules
implementing these programs and are
not repeated here (75 FR 554, January 5,
2010; 76 FR 15826, March 22, 2011).
Generally, the Council chose to rely on
the criteria defined under Amendment
66 to determine the subsets of coastal
communities that may benefit from
participation opportunities in the
guided sport halibut and GOA Pacific
cod fisheries.

Actions Implemented by This Rule

This final rule implements four
separate actions: (1) Revises the vessel
use cap applied to sablefish QS held by
GOA CQEs (Amendment 94) and to
halibut QS held by CQEs; (2) adds three
communities to the list of CQE-eligible
communities; (3) allows CQEs in Area
3A to purchase halibut vessel category
D QS; and (4) adds and updates annual
recordkeeping and recording
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requirements for CQEs participating in
limited access programs for charter
halibut fisheries and the GOA Pacific
cod endorsed non-trawl groundfish
fisheries. Action 1, as it relates to
sablefish, implements the GOA FMP.
Action 1, as it relates to halibut, and
actions 2 through action 4, amend the
IFQ Program and CQE Program
regulations.

The four actions are described below.

Action 1: Revise Vessel Use Cap for
Sablefish (Amendment 94) and Halibut

Action 1 implements the GOA FMP
and amends Federal regulations at
§679.42(h)(1)(ii) and (h)(2)(ii) to make
the vessel use caps applicable to vessels
fishing either sablefish or halibut IFQ
derived from CQE-held QS similar to
those applicable to vessels fishing
sablefish or halibut derived from non-
CQE-held QS. This regulatory revision
is intended to provide community
residents with additional access to
vessels to fish IFQs leased from CQEs
and may enable more CQEs and eligible
community residents to participate in
the IFQ Program.

Under this final rule, IFQ derived
from non-CQE-held QS is excluded from
the 50,000 pound vessel use cap. Only
IFQ derived from CQE-held QS will
count towards the vessel use cap. In
effect, the following annual vessel use
caps will apply to all vessels harvesting
IFQ: No vessel can be used to harvest (1)
more than 50,000 pounds (22.7 mt) of
halibut or sablefish IFQ leased from a
CQE, and (2) more halibut or sablefish
IFQ than the IFQ Program overall vessel
use caps. The IFQ Program halibut
vessel use caps will remain at 1 percent
of the Area 2C halibut IFQ total catch
limit and 0.5 percent of the combined
halibut total catch limits in all halibut
regulatory areas off Alaska (Areas 2C,
3A, 3B, 4A, 4B, 4C, 4D, and 4E). The
IFQ Program sablefish vessel use caps
will remain at 1 percent of the Southeast
sablefish IFQ total allowable catch
(TAC) and 1 percent of the combined
sablefish TAC in all sablefish regulatory
areas off Alaska (GOA and BSAI).

Under Action 1, if, during any fishing
year, a vessel is used to harvest halibut
IFQ or sablefish IFQ derived from CQE-
held QS and non-CQE-held QS, the
harvests of IFQ derived from the non-
CQE-held QS will not accrue against
either the halibut 50,000-pound vessel
use cap or the sablefish 50,000-pound
vessel use cap for IFQ leased from a
CQE. However, the harvests of halibut
and sablefish IFQ derived from all
sources will accrue against the overall
vessel use caps. A vessel cannot use
more than 50,000 pounds of halibut IFQ
and 50,000 pounds of sablefish IFQQ

derived from QS held by a CQE during
the fishing year. A vessel can be used to
harvest additional IFQ from non-CQE-
held QS up to the overall vessel use
caps applicable in the IFQ Program, if
the overall vessel use caps are greater
than 50,000 pounds. If the vessel use
caps in the IFQ Program are lower than
50,000 pounds in a given year, then the
lowest vessel use cap will apply. For
example, in the Area 2C halibut fishery
in 2013, the overall vessel use cap for
the IFQ Program of 1 percent of the Area
2C halibut IFQ total catch limit was
29,700 pounds. This 29,700-pound limit
is more restrictive than the 50,000-
pound vessel use cap for IFQ leased
from a CQE, as proposed under Action
1. Alternatively, for Areas 3A and 3B,
the 50,000-pound vessel use cap for
halibut IFQ derived from CQE-held QS
is more restrictive in 2013 because the
overall vessel use cap of 0.5 percent of
the combined halibut total catch limits
in all halibut regulatory areas was
109,054 pounds.

The final rule is expected to provide
additional opportunities for a CQE to
lease IFQ to community residents, as the
pool of potential resident applicants
should increase if there is a larger pool
of potential vessels from which
residents can fish CQE-leased IFQ. CQEs
and community residents leasing IFQ
from CQEs may benefit from an increase
in available vessels that will be able to
use additional CQE-leased IFQ onboard.
The revision will increase a vessel’s
overall IFQ use cap. The resulting
increase in harvesting opportunity
could benefit CQE communities through
increases in revenues and CQE
purchases of QS. Such resources are
important for CQE communities to
develop short and longer term financial
and fishery business plans.

Action 2: Add Three CQE Communities

Action 2 of this final rule adds the
communities of Game Creek and
Naukati Bay in Area 2C, and Cold Bay
in Area 3B to the list of communities
that are eligible to participate in the
GOA CQE Program. In establishing the
CQE Program, the Council adopted a
specific list of eligible communities to
limit entry of new communities into the
CQE Program. A community not
specifically designated on the list of
communities adopted by the Council
may apply directly to the Council to be
included. In this event, the Council may
modify the list of eligible communities
through a regulatory amendment
approved by the Secretary.

The communities of Game Creek and
Naukati Bay petitioned the Council in
March 2010 to be added to the list of
CQE-eligible communities. Upon

receiving the petitions from Game Creek
and Naukati Bay, the Council reviewed
all communities that are located on the
coast of Areas 2C, 3A, or 3B. The
Council and NMFS found the
community of Cold Bay eligible, and the
city of Cold Bay agreed to represent the
community in approval of a CQE. The
Council evaluated each of the three
communities with respect to the CQE
qualification criteria and determined
they would be eligible to participate as
CQE communities. The Council
recommended that the communities be
added to the list of eligible CQE
communities in Table 21 to part 679.
This final rule revises Table 21 to part
679 to add the communities of Game
Creek, Naukati Bay and Cold Bay as
eligible to participate in the CQE
Program.

Each of the three eligible communities
will need to meet applicable
requirements to participate in the CQE
Program. Each of the three communities
will need to form a new (or use an
existing) qualified non-profit entity to
represent the eligible community as a
CQE, as required by regulations at
§679.41(1). Once the non-profit entity is
formed, it must have written approval
from the governing body of the
community to submit an application to
NMEFS for review and approval to
participate in the CQE Program. Upon
approval by NMFS, the non-profit entity
becomes a CQE and is permitted to
purchase and hold halibut and sablefish
QS on behalf of the community. The
CQEs representing Game Creek and
Naukati Bay will be eligible to purchase
halibut catcher vessel QS in Area 2C
and Area 3A, and sablefish catcher
vessel QS in the GOA (Southeast, West
Yakutat, Central Gulf and Western Gulf).
The CQE representing Cold Bay will be
eligible to purchase halibut catcher
vessel QS in Area 3A and Area 3B, and
GOA sablefish catcher vessel QS.

The Council also reviewed these three
communities with respect to eligibility
criteria for the other limited access
programs for which the existing CQEs
are eligible: the charter halibut limited
access program and the LLP for GOA
groundfish. The Council determined
that the communities of Naukati Bay
and Game Creek meet the regulatory
criteria to be eligible to participate as
CQE communities in the charter halibut
limited access program (75 FR 554,
January 5, 2010). The Council
determined the community of Cold Bay
is not eligible because it is located in the
Alaska Peninsula regulatory area, Area
3B. Only CQEs representing certain
communities in Southeast Alaska and
Southcentral Alaska, Areas 2C and 3A,
are allowed to request and receive a
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limited number of charter halibut
permits. The CQEs representing Game
Creek and Naukati Bay can request up
to four charter halibut permits endorsed
for Area 2C. Four is the maximum
number of charter halibut permits that
CQE communities located in Area 2C
may request.

The Council also determined the
community of Cold Bay is eligible to
participate as a CQE community in the
GOA Pacific cod LLP. Naukati Bay and
Game Creek are not eligible to
participate in the GOA Pacific cod LLP
because they are located in Southeast
Alaska and the LLP affects the Western
and Central GOA. Cold Bay can have its
CQE request Pacific cod endorsed non-
trawl groundfish LLP licenses as
implemented by NMFS under the GOA
fixed gear recency action under GOA
FMP Amendment 86 (76 FR 15826,
March 22, 2011). Under LLP regulations,
the community of Cold Bay is eligible to
receive a maximum of two Western
GOA LLP licenses with endorsements
for Pacific cod and pot gear.

NMEFS does not know if this action
will result in increased community
access to the halibut and sablefish
fisheries due to the limited financing
options and high quota prices seen in
recent years. Council analysis indicated
that CQE communities are most likely to
participate in the charter halibut limited
access program because they will
receive a limited number of community
charter halibut permits at no cost.
Furthermore, the charter halibut permit
program does not restrict charter halibut
permit use only to CQE community
residents. Overall, the Council
concluded that adding communities to
the CQE Program will have a limited
impact on existing users of the halibut
and groundfish resources of the GOA,
but will provide additional
opportunities to the residents of Cold
Bay, Game Creek, and Naukati Bay.

Action 3: Allow CQEs in Area 3A To
Purchase Vessel Category D Halibut QS

Action 3 allows a CQE representing a
community or communities in Area 3A
to hold QS that is assigned to vessel
category D. Action 3 allows some
redistribution of vessel category D QS to
CQEs, thereby increasing fishing
opportunities for CQE communities in
Area 3A and for the owners of the small
category D catcher vessels they may use.
Vessel category D QS is generally the
least expensive category of halibut QS
because non-CQE IFQ derived from
category D QS can only be used on the
smallest category of catcher vessel. It is
often purchased and used by smaller
operations or new entrants. Based on
public testimony received from

residents of communities located in
Area 3A and its review of the CQE
Program, the Council determined that
additional CQEs in Area 3A could
participate in the CQE Program if they
were eligible to purchase vessel category
D halibut QS.

Action 3 has three provisions that
allow CQEs representing communities
in Area 3A to hold a limited amount of
vessel category D halibut QS in Area 3A
as described in the preamble for the
proposed rule (78 FR 14490, March 6,
2013). No change to Area 2C is made by
this final rule.

The first provision implemented by
this final rule requires that CQEs that
purchase and hold Area 3A, vessel
category D, QS, fish the annual halibut
IFQ on category D vessels, which are
vessels less than or equal to 35 ft. length
overall (LOA). These less than 35 ft.
LOA vessels are typically used by an
entry-level participant and by most
residents in Area 3A communities.

The second provision of this action
caps the purchase of vessel category D
QS by eligible Area 3A CQEs at
1,223,740 units (132,293 pounds in
2010). The new cap equals the number
of vessel category D QS units initially
issued to individual residents of Area
3A CQE communities. If Area 3A CQE
communities purchase sufficient QS to
reach the cap, then NMFS will notify
Area 3A CQEs that no more vessel
category D QS can be transferred, and
further transfers will be prohibited by
NMEFS. The Council recommended this
limit to provide opportunities for CQEs
to hold an amount of vessel category D
QS up to the amount historically held
by CQE residents. However, the cap
amount does not significantly expand
the total holdings of vessel category D
QS in CQE communities or significantly
increase potential competition for vessel
category D QS between non-CQE and
CQE QS holders.

The third provision of this action
allows a CQE to purchase any size block
of vessel category D halibut QS in Area
3A. A block is a consolidation of QS
units that may not be divided. The IFQ
Program initially issued QS in blocks to
address various problems. Most initially
issued QS that resulted in less than the
equivalent of 20,000 pounds (9 mt) of
IFQ (in 1994 pound equivalents) was
“blocked,” that is, issued as an
inseparable unit. Subsequent
amendments to the IFQ Program created
a variety of block sizes that were
available for transfer. One of the
primary purposes of QS blocks and the
amendments to the block provisions
was to conserve small blocks of QS that
could be purchased at a relatively low
cost by crew members and new entrants

to the IFQ fisheries. As the experience
of these fishermen increased and the
size of their fishing operations grew,
larger amounts of QS were needed to
accommodate this growth. The method
of a “sweep-up” was introduced to
allow very small blocks of QS to be
permanently consolidated so as to be
practical to fish without exceeding
block use caps. Over time, the Council
and NMFS made moderate increases in
the sweep-up levels to allow greater
amounts of QS to be swept-up into
larger amounts that could be fished
more economically.

Prior to this final rule, CQEs were
prohibited from purchasing a halibut QS
block in Area 3A that consists of less
than 46,520 QS units. The majority of
vessel category D halibut QS available
in Area 3A is in small blocks less than
or equal to the current sweep-up limit
of 46,520 QS units. At the time of
analysis (2010), 10 percent of the Area
3A, vessel category D, halibut QS was
unblocked, 28 percent was blocked at
levels greater than the sweep-up limit
(large blocks), and 62 percent was
blocked at levels less than or equal to
the sweep-up limit (small blocks). The
Council reviewed these data and
determined that regulations requiring
CQEs to use unblocked QS and large
blocks of QS limited the opportunity for
CQEs in Area 3A to purchase vessel
category D QS. CQEs have few
opportunities to purchase vessel
category D QS from residents of CQE
communities who are either retiring out
of the fishery or transitioning to a
different category of QS. Therefore, the
Council recommended the provision
implemented by this final rule to allow
CQEs to purchase any size block of
vessel category D halibut QS in Area 3A.

The primary effect of the three
provisions implemented by this action
on existing IFQ and CQE Program
participants will be the potential for
greater competition in the market for
purchasing vessel category D halibut
QS, which could result in a higher
price. While this potential for
competition affects all current and
potential QS holders, including resident
fishermen of CQE communities, the
impacts of the action on all IFQ Program
participants will be limited by the total
amount of vessel category D halibut QS
available for sale and the extent that
CQEs are capable of purchasing vessel
category D QS in Area 3A. Given current
financing options to secure funding for
a QS purchase and the trend of reduced
rates of halibut QS transfers, the Council
and NMFS could not determine through
the analysis of this action whether
allowing CQEs to access vessel category
D QS in Area 3A will have an impact
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on the amount of vessel category D QS
transfers or the overall market price for
the purchase of vessel category D QS.
While CQEs will likely continue to have
difficulty in funding the purchase of QS,
this action will potentially provide more
opportunity for communities to
participate in the halibut QS market.

Action 4: Technical Revisions to
Recordkeeping and Reporting

Action 4 amends CQE recordkeeping
and reporting requirements, clarifies
CQE Program eligibility for individual
communities, and corrects minor errors
in current program regulations.

Annual Reporting

When the Council developed the CQE
Program, it recommended that CQEs
prepare and submit an annual report to
NMEFS that described the prior year’s
business and fishing operations. The
annual report requirements capture
three performance standards that the
Council established for CQEs. The
performance standards are (1) equitable
distribution of IFQ leases within a
community, (2) the use of IFQ by local
crew members, and (3) the percentage of
IFQ resulting from community-held QS
that is fished on an annual basis. A
CQE’s annual report is used by the
Council to measure the CQE’s prior
year’s performance against these
standards. These annual reports are
used to track the progress of the CQEs
and assess whether the CQE issuance of
the fishing privileges is meeting the
overall goal of the CQE Program.

This action consolidates the CQE
annual reporting requirements for all
CQE participation in Federal fishery
management programs in § 679.5(t), the
recordkeeping and reporting
regulations. Paragraph (t) describes both
general reporting requirements for CQE
annual reports and specific reporting
requirements for any CQE participating
in the IFQ, charter halibut limited
access, and LLP programs. The action
also revises § 679.4(k), Permits, and
§679.5(1), Recordkeeping and Reporting,
to reference the single location for
annual reporting regulations at
§679.5(t). Finally, the action adds a
CQE annual reporting requirement to
the charter halibut limited access
program at § 300.67(k)(7). This final rule
streamlines regulatory text and provides
CQEs with a single reference to
determine their annual reporting
requirements.

CQE Floating Processor Landing Report
Requirements

This action revises the recordkeeping
and reporting regulations at § 679.5(e)
for CQE floating processors. Under

Amendment 83 to the GOA FMP, NMFS
implemented regulations that allow
vessels to receive and process catch
harvested by other vessels within the
municipal boundaries of CQEs located
in the Central and Western GOA (76 FR
74670, December 1, 2011). This action
does not modify provisions applicable
to the general use of CQE floating
processors that were established and
described in the final rule implementing
Amendment 83, but does clarify specific
reporting requirements that must be
met. This final rule revises regulations
at § 679.5(e)(5) to require CQE floating
processors that receive groundfish from
catcher vessels to submit a shoreside
processor landing report. In addition,
the definition of a mothership at
§679.2(3), which is specific to CQE
floating processors, is no longer needed
and is removed with this final rule.

Modify Table 21 to Part 679

This action makes three modifications
to Table 21 to part 679 by adding
column headings to describe the
management areas where CQE Program
communities may use halibut and
sablefish. The preambles to the
proposed and final rules for GOA
Amendment 66 describe the specific
communities that may use halibut and
sablefish IFQ (proposed rule: 68 FR
59564, October 16, 2003; final rule: 69
FR 23681, April 30, 2004). Under GOA
Amendment 66, the Council allowed a
distinct set of 42 remote coastal
communities with historic participation
in the halibut and sablefish fisheries to
purchase and hold halibut QS in halibut
regulatory Areas 2C, 3A, and 3B of the
GOA and sablefish QS in the Southeast
and Southcentral Alaska. The
distinction between communities that
may lease halibut IFQ in Area 3A as
compared to Area 3B is not clear in the
original table. As a result, this final rule
modifies Table 21 to part 679 to clearly
delineate which communities may lease
halibut IFQ in Areas 3A and 3B. This
modification is needed to accurately
describe community eligibility to lease
halibut QS by halibut IFQ regulatory
area and eliminate potential confusion
by the regulated public.

This final rule also modifies Table 21
by adding a column to specify the CQE
communities in the GOA that are
eligible to lease sablefish IFQ to
community residents.

A third modification implemented by
this final rule adds columns to Table 21
to list the maximum number of charter
halibut limited access permits and the
halibut IFQ regulatory area of the
charter halibut limited access permits
that may be granted to CQEs
representing specific communities. The

halibut charter moratorium program (75
FR 554, January 5, 2010) issued a
limited number of charter halibut
permits to each CQE representing a
community in Area 2C and Area 3A that
meets specific criteria denoting
underdeveloped charter halibut ports.
Under this final rule, Table 21 lists the
maximum number of charter halibut
limited access permits that may be
issued in halibut IFQ regulatory Area 2C
and Area 3A by an eligible community.

The three modifications to Table 21
implemented by this rule will assist
CQEs and other stakeholders in
referencing fishing program eligibility
by CQE community.

Remove Table 50 to Part 679

This final rule incorporates the
information previously located in Table
50 to part 679 and moves it into Table
21. Table 50 originated as part of
Amendment 86 to the FMP to modify
the License Limitation Program (LLP)
for groundfish fisheries (76 FR 15826,
March 22, 2011). Amendment 86
authorized CQEs representing certain
communities in the Central and Western
GOA to request and receive a limited
number of Pacific cod endorsed non-
trawl groundfish LLP licenses and
assign those LLP licenses to specified
users and vessels operating in those
CQE communities. Combining Table 21
and Table 50 consolidates regulations
describing each CQE community’s
eligibility to participate in Federal
fishery management programs in the
GOA. The revised Table 21 clearly
defines each CQE community’s
opportunities and removes duplicate
information currently contained in
Table 50. CQEs and other stakeholders
will be able to reference Table 21 and
efficiently locate all the fishing
programs for which a specific CQE
community is eligible.

Comments and Responses

The proposed rule for this action was
published in the Federal Register on
March 6, 2013 (78 FR 14490). NMFS
received three comment letters for the
proposed rule. One comment letter did
not directly address Amendment 94 or
the proposed rule; rather, the
commenter provided general comments
related to the Federal government’s
management of marine resources.
Because they do not address the
amendment or proposed rule, NMFS
does not respond to those comments in
this final rule. A second commenter was
in favor of the rule because it will
promote better monitoring and reporting
of harvests. The third comment letter
was received from a fishing industry
representative who supported actions 1
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through 3 as proposed. However, the
fishing industry representative
suggested three modifications to the
proposed regulations under action 4 for
CQE annual reporting. A summary of
these four unique comments and NMFS’
responses follow.

Comment 1:1 support this rule
because it will improve NOAA'’s ability
to monitor harvests. This will benefit
fish stocks in Alaska.

Response: NMFS acknowledges the
comment.

Comment 2: The proposed rule would
require CQEs to report each set of ports
from which a vessel using a charter
halibut held by the CQE departed and
to which it returned, and the total
number of trips to occur to and from
each set of ports. This reporting
requirement is burdensome on CQEs
because the information would need to
be collected at the end of the fishing
season when it is difficult to interface
with the CQE permit holder. Moreover,
this information is already compiled in
the state charter operator’s logbook.

Response: NMFS proposed to require
CQE:s to provide information in their
annual reports for each set of ports from
which the vessel departed and to which
it returned, and the total number of trips
to occur to and from each set of ports
for charter halibut permits, because the
information is not compiled elsewhere.
Currently, charter operators record the
community or port where each charter
fishing trip ended in the Saltwater
Charter Logbook administered by the
Alaska Department of Fish and Game.
The community or port of departure is
not recorded in the Saltwater Charter
Logbook. Therefore, NMFS will require
the complete set of charter halibut
permit use information. The proposed
reporting requirement is consistent with
the goals of the charter halibut limited
access program and is necessary for
NMEFS and the Council to review and
evaluate the use of charter halibut
permits held by CQEs.

NMFS considers that it is feasible and
a reasonable request that CQEs obtain
charter halibut permit use information,
including each set of ports from which
the vessel departed and to which it
returned, and the total number of trips
to occur to and from each set of ports.

A CQE can establish that persons using
a charter halibut permit held by the CQE
will provide this information as a
condition of permit use. Additionally,
annual reports are due January 31 for
the prior calendar year, which provides
sufficient time between the end of the
fishing season and the report deadline
for the CQE charter halibut permit user
to submit required port data to the CQE.

For these reasons, this final rule
requires CQEs to report each set of ports
from which the vessel departed and to
which it returned, and the total number
of trips to occur to and from each set of
ports in the CQE annual report for
charter halibut permits.

Comment 3: Remove the proposed
requirement for CQEs to report the
business address of each person
employed as a crew member on each
vessel used to harvest IFQ derived from
QS held by the CQE. Since the CQE
Program was implemented, it has
proven difficult to obtain address
information for IFQ crew members after
the fishing season is completed.
Generally, a crew member’s name and
residency may be the only information
a CQE can obtain. The CQE should only
be required to provide the name and
residency of crew members employed
on each vessel used to harvest IFQ
derived from QS held by the CQE.

Response: NMFS agrees. The
collection of business address
information from an IFQ crew member
is not essential for the Council to assess
whether the issuance of the fishing
privileges to CQEs is meeting the overall
goal of the CQE Program. This final rule
requires CQEs to report crew member
name, and the city and state of
residence in the CQE annual report for
participation in the IFQ Program. NMFS
believes this reporting requirement
maintains the Council’s objectives for
the annual report by providing
information on the residency of crew
members without imposing burdens on
the CQE to obtain a business address for
each crew member.

Comment 4: We suggest removing the
annual report requirement for a
description of the efforts by the CQE to
ensure crew members onboard the
vessels authorized to harvest LLP
groundfish using one or more LLP
groundfish licenses held by the CQE are
residents of the eligible community. A
report on these efforts is outside the
scope of the Council’s intent when
granting a LLP groundfish license to a
CQE community because no
requirement exists to ensure that crew
members onboard the vessel authorized
to harvest LLP groundfish were
community residents.

Response: NMFS agrees. The final
rule implementing Amendment 86 to
the GOA FMP (76 FR 15826, March 22,
2011) required that CQEs provide
information in an annual report
describing the number and residency of
crew employed on a vessel using the
LLP license held by the CQE. The
commenter is correct that Amendment
86 did not implement a requirement for
CQEs to ensure crew members onboard

vessels authorized to harvest LLP
groundfish using LLP groundfish license
held by the CQE are residents of the
eligible community. NMFS did not
intend to add annual reporting
requirements for CQE participation in
the LLP program with this action.
Therefore, this final rule revises the
proposed rule as suggested by the
commenter and does not include a
requirement for the CQE to describe its
efforts to ensure crew members onboard
the vessel using the LLP are residents of
the eligible community. This final rule
retains the requirement for CQEs to
report the number and city and state
residency of crew employed on a vessel
using an LLP held by the CQE, as
required by the final rule implementing
Amendment 86 and as suggested by the
commenter.

This final rule also revises the
proposed regulation requiring CQEs to
report the business address of each crew
member employed on a vessel using an
LLP held by the CQE in the annual
report. As described in the response to
comment 3, collection of business
address information for a crew member
in the annual reports is not essential for
the Council to evaluate CQE
participation in the LLP program.

Summary of the Changes From
Proposed to Final Rule

NMFS made changes from the
proposed to final rule in response to
public comments. NMFS made three
changes to the CQE annual reporting
requirements that are discussed in the
responses to comments 3 and 4.

e NMFS changed the proposed
regulations for the IFQ program
reporting requirements at
§679.5(t)(5)(v)(I) to remove the
proposed requirement for a CQE to
report the business address of each
person employed as a crew member on
a vessel used to harvest IFQ derived
from QS held by the CQE.

e NMFS changed the proposed
regulations for the LLP program
reporting requirements at
§679.5(t)(5)(vi)(H) to remove the
proposed requirement for a CQE to
describe its efforts to ensure crew
members onboard a vessel authorized to
harvest LLP groundfish using one or
more LLP groundfish licenses held by
the CQE are residents of the eligible
community.

e NMFS changed the proposed
regulations at § 679.5(t)(5)(vi)(I) to
remove the proposed requirement for a
CQE to report the business address of
each person employed as a crew
member on a vessel authorized to
harvest LLP groundfish using one or
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more LLP groundfish licenses held by
the CQE.

Regulations at 15 CFR 902.1(b) are
amended to display the control numbers
assigned by the Director of the Office of
Management and Budget (OMB) for the
collections-of-information imposed by
this rule. Section 3507(c)(B)(i) of the
Paperwork Reduction Act requires that
agencies inventory and display a current
control number assigned by the
Director, OMB, for each agency
information collection. 15 CFR 902.1(b)
identifies the location of NOAA
regulations for which OMB approval
numbers have been issued.

Under NOAA Administrative Order
205—11, dated December 17, 1990, the
under Secretary for Oceans and
Atmosphere has delegated authority to
sign material for publication in the
Federal Register to the Assistant
Administrator for Fisheries, NOAA.

Classification

The Administrator, Alaska Region,
NMFS, determined that FMP
Amendment 94 is necessary for the
conservation and management of the
sablefish fishery and that it is consistent
with the Magnuson-Stevens Fishery
Conservation and Management Act and
other applicable laws.

Regulations governing the U.S.
fisheries for Pacific halibut are
developed by the International Pacific
Halibut Commission (IPHC), the Pacific
Fishery Management Council, the North
Pacific Fishery Management Council
(Council), and the Secretary of
Commerce. Section 5 of the Northern
Pacific Halibut Act of 1982 (Halibut Act,
16 U.S.C. 773c) allows the Regional
Council having authority for a particular
geographical area to develop regulations
governing the allocation and catch of
halibut in U.S. Convention waters as
long as those regulations do not conflict
with IPHC regulations. The proposed
action is consistent with the Council’s
authority to allocate halibut catches
among fishery participants in the waters
in and off Alaska.

Executive Order 12866

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

Regulatory Flexibility Act

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration during
the proposed rule stage that this action
would not have a significant economic
impact on a substantial number of small
entities. The factual basis for the
certification was published in the

proposed rule and is not repeated here.
No comments were received regarding
this certification. As a result, a
regulatory flexibility analysis was not
required and none was prepared.

Recordkeeping and Reporting

The final rule would require
additional reporting and recordkeeping
by CQEs. Specifically, the final rule
would require CQEs to add a
description of the previous year’s
business and fishing operations for the
charter halibut limited access program
to its annual report submitted to NMFS.
The reports are currently, and would
continue to be, reviewed by NMFS.
Information would be released to the
Council, if requested, in a manner that
is consistent with section 402(b) of the
Magnuson-Stevens Act and applicable
agency regulations and policies. To
improve efficiency and clarity, the CQE
activities are being brought together
with other CQE forms under one
collection.

Duplicate, Overlapping, or Conflicting
Federal Rules

No Federal rules that might duplicate,
overlap, or conflict with these final
actions have been identified.

Collection-of-Information

This final rule contains collection-of-
information requirements subject to the
Paperwork Reduction Act (PRA) and
which have been approved by OMB.
The collections are listed below by OMB
control number.

OMB Control No. 0648-0272

Two forms (Application for a Non-
profit Corporation to be Designated as a
Community Quota Entity (CQE) and
Application for Transfer of QS/IFQ to or
from a CQE) are removed from this
collection and are placed in the new
OMB Control No. 0648—-0665 collection
(see below). No changes are made to the
forms.

OMB Control No. 0648-0334

Three elements (Application for a
CQE to Receive a Non-trawl Groundfish
LLP License; Letter of Authorization for
Persons Using LLP Licenses Assigned to
a CQE; and CQE Annual Report) are
removed from this collection and are
placed in the new OMB Control No.
0648-0665 collection (see below). No
changes are made to the elements.

OMB Control No. 0648-0665

Public reporting burden per response
is estimated to average 200 hours for
Application to become a Community
Quota Entity (CQE); two hours for
Application for Transfer of QS/IFQ to or

from a CQE; 20 hours for Application
for a CQE to Receive a Non-trawl
Groundfish LLP License; 40 hours for
CQE Annual Report; and one hour for a
CQE Letter of Authorization.

The estimated public reporting
burden includes the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.

Send comments regarding these
burden estimates, or any other aspect of
these data collections, including
suggestions for reducing the burden, to
NMFS (see ADDRESSES) and by email to
OIRA Submission@omb.eop.gov, or by
fax to (202) 395-7285.

Notwithstanding any other provision
of the law, no person is required to
respond to, and no person shall be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB control number.

List of Subjects
15 CFR Part 902

Reporting and recordkeeping
requirements.

50 CFR Part 300

Fisheries, Reporting and
recordkeeping requirements.

50 CFR Part 679

Alaska, Fisheries, Reporting and
recordkeeping requirements.

Dated: May 30, 2013.
Alan D. Risenhoover,
Director, Office of Sustainable Fisheries,
performing the functions and duties of the
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, NMFS amends 15 CFR part
902 and 50 CFR parts 300 and 679 as
follows:

TITLE 15—COMMERCE AND
FOREIGN TRADE

PART 902—NOAA INFORMATION
COLLECTION REQUIREMENTS UNDER
THE PAPERWORK REDUCTION ACT:
OMB CONTROL NUMBERS

m 1. The authority citation for part 902
continues to read as follows:

Authority: 44 U.S.C. 3501 et seq.

m 2.In §902.1, in the table in paragraph
(b), under the entry “50 CFR:”

m a. Remove entry for “300.67(h), (i), (k),
and (1);”

m b. Add an entry in alphanumeric
order for “300.67(h) and (i);”
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m c. Add an entry in alphanumeric order
for “300.67(k) and (1);”

m d. Revise the entry for “679.4(k);”

m e. Remove entry for “679.4(1);”

m f. Add an entry in alphanumeric order
for “679.4(1)(1) through (1)(7);”

m g. Add an entry in alphanumeric order
for “679.5(1)(8);”

m h. Add an entry in alphanumeric
order for “679.5(t);”

m i. Remove entry for “679.41;”

® j. Add an entry in alphanumeric order
for ““679.41(a), (b), (c)(1) through (9), (d)
through (f), (g)(1) through (4), (h)
through (k), and (m);”

m k. Add an entry in alphanumeric
order for “679.41(c)(10), (g)(5) through
(8), and (1);”

m 1. Add an entry in alphanumeric order
for ““679.42(a)(1)(i) through (ii), (b)
through (g), (h)(1), (h)(1)(@), (h)(2), and
(h)(2)({);” and

m m. Add an entry in alphanumeric
order for “679.42(a)(2)(iii), (h)(1)(ii), and
(h)(2)(i).”

The additions and revisions read as
follows:

§902.1 OMB control numbers assigned
pursuant to the Paperwork Reduction Act.

* * * * *

(b)* * %

CFR part or section where the information collection requirement is located

Current OMB control number (all numbers begin

with 0648-)
50 CFR.
O[OSy () I=TaTo I () TSRO PRSP -0592
O[OSy (9 I Lo o I () PSPPSR —0592 and —0665
LS4 I (3 PRSP —0334, —0545, —0565, and —0665
679.4(1)(1) throUG (I)(7) «eeeeeeeeeeeetee ettt ettt ettt et sae et e e eneenneenean —0393
LS4 T () 1) TSRO P TSR —0665
B79.5(1) uveeitieiie ettt e e he e —e e te e e teeateeaaeeaaaeeseeaseeebeearaeeneeenreeaneeannes —-0665
679.41(a), (b), (c)(1) through (9), (d) through (f), (g)(1) through (4), (h) through (k), and (m) ... —0272
679.41(c)(10), (g)(5) through (8), @nd (I) ..e..eeeiieeiieeiie it —0272 and —-0665
679.42(a)(1)(i) through (i), (b) through (g), (h)(1), (h)(1)(i), (h)(2), and (h)(2)(i) ..cceevvvrrrrerraannee. -0272
679.42(a)(2)(iii), (h)(1)(ii), @nd (R)(2)(I1) -veerreerrreerreeee e e —0272 and —-0665

TITLE 50—WILDLIFE AND FISHERIES

PART 300—INTERNATIONAL
FISHERIES REGULATIONS

Alexander, Port Protection, Tenakee,
Thorne Bay, Whale Pass.

* * * * *

(7) An annual report on the use of
charter halibut permits must be
submitted by the CQE as required at
§679.5(t) of this title.

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

m 3. The authority citation for part 300
continues to read as follows:

Authority: 16 U.S.C. 773-773k.

m 4.In § 300.67, revise paragraph
(k)(2)(i) and add paragraph (k)(7) to read
as follows:

m 5. The authority citation for part 679

§300.67 Charter halibut limited access .
continues to read as follows:

program.

* * * * * Authority: 16 U.S.C. 773 et seq.; 1801 et
(k) * * * seq.; 3631 et seq.; Pub. L. 108—447.
(2) * x %

text, (k)(10)(vi)(C)(2), (k)(10)(vi)(F)(1),
(k)(10)(vi)(F)(2), and (k)(10)(vi)(G) to
read as follows:

§679.4 Permits.
* * *

k) * x %

10) * k%

vi)

A) Each CQE that has been approved
by the Regional Administrator under the
requirements of § 679.41(1)(3) to
represent a community listed in Table
21 to part 679 that is eligible for Pacific
cod endorsed non-trawl groundfish
licenses, may apply to receive the
maximum number of groundfish
licenses listed in Table 21 to part 679

*

EE

(
(
(
(

(i) For Area 2C: Angoon, Coffman
Cove, Edna Bay, Game Creek, Hollis,
Hoonah, Hydaburg, Kake, Kasaan,
Klawock, Metlakatla, Meyers Chuck,
Naukati Bay, Pelican, Point Baker, Port

§679.2 [Amended]

m 6.In § 679.2, remove paragraph (3) of
the definition for ‘“Mothership.”

m 7.In §679.4, revise paragraphs
(k)(10)(vi)(A), (k)(10)(vi)(C) introductory

on behalf of the eligible communities
listed in Table 21 to part 679 that CQE
is designated to represent. In order to
receive a groundfish license, a CQE
must submit a complete application for
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a groundfish license to the Regional
Administer, NMFS, P.O. Box 21668,
Juneau, AK 99802. A CQE may not
apply for, and may not receive more
than the maximum number of
groundfish licenses designated in the
regulatory area specified for a
community as listed in Table 21 to part
679.

(C) A groundfish license approved for
issuance to a CQE by the Regional
Administrator for a community listed in
Table 21 to part 679:

(2) Will have only the regional
designation specified for that
community as listed in Table 21 to part
679;

* * * * *

(F) * *x %

(1) NMFS will issue only pot gear
Pacific cod endorsements for groundfish
licenses with a Western Gulf of Alaska
designation to CQEs on behalf of a
community listed in Table 21 to part
679.

(2) NMFS will issue either a pot gear
or a hook-and-line gear Pacific cod
endorsement for a groundfish license
with a Central Gulf of Alaska
designation to CQEs on behalf of a
community listed in Table 21 to part
679 based on the application for a
groundfish license as described in
paragraph (k)(10)(vi)(B) of this section
provided that application is received by
NMEFS not later than six months after
April 21, 2011. If an application to
receive a groundfish license with a
Central Gulf of Alaska designation on
behalf of a community listed in Table 21
to part 679 is received later than six
months after April 21, 2011, NMFS will
issue an equal number of pot gear and
hook-and-line gear Pacific cod
endorsements for a groundfish license
issued to the CQE on behalf of a
community listed in Table 21 to part
679. In cases where the total number of
groundfish licenses issued on behalf of
a community listed in Table 21 to part
679 is not even, NMFS will issue one
more groundfish license with a pot gear
Pacific cod endorsement than the
number of groundfish licenses with a
hook-and-line gear Pacific cod
endorsement.

(G) An annual report on the use of
Pacific cod endorsed non-trawl
groundfish licenses shall be submitted
by the CQE as required at § 679.5(t).

m 8.In§679.5,

m a. Remove paragraph (e)(6)(i)(A)(12)
and redesignate paragraph
(e)(6)(1)(A)(13) as paragraph
(e)(6)()(A)(22);

Revise paragraphs (e)(3)(iv)(A),
e)(3)

b.
(€)(3)(iv)(B), (e)(5) introductory text,
(e)(5)(i) introductory text, (e)(6)
introductory text, and (1)(8); and

m c. Add paragraphs (e)(5)(i)(A)(12) and
(t) to read as follows:

§679.5 Recordkeeping and reporting

(A) Groundfish shoreside processor,
SFP, or CQE floating processor. If a
groundfish shoreside processor, SFP, or
CQE floating processor, enter the FPP
number.

(B) Groundfish catcher/processor or
mothership. If a groundfish catcher/
processor or mothership, enter the FFP
number.

* * * * *

(5) Shoreside processor, SFP, or CQE
floating processor landing report. The
manager of a shoreside processor, SFP,
or CQE floating processor that receives
groundfish from a catcher vessel issued
an FFP under § 679.4 and that is
required to have an FPP under § 679.4(f)
must use eLandings or other NMFS-
approved software to submit a daily
landing report during the fishing year to
report processor identification
information and the following
information under paragraphs (e)(5)(i)
through (iii) of this section:

(i) Information entered for each
groundfish delivery to a shoreside
processor, SFP, or CQE floating
processor. The User for a shoreside
processor, SFP, or CQE floating
processor must enter the following
information (see paragraphs (e)(5)(i)(A)
through (C) of this section) for each
groundfish delivery (other than IFQ
sablefish) provided by the operator of a
catcher vessel, the operator or manager
of an associated buying station, and
from processors for reprocessing or
rehandling product into eLandings or
other NMFS-approved software:

(A) * % %

(12) If receiving deliveries of
groundfish in the marine municipal
boundaries of a CQE community listed
in Table 21 to this part.

* * * * *

(6) Mothership landing report. The
operator of a mothership that is issued
an FFP under § 679.4(b) that receives
groundfish from a catcher vessel
required to have an FFP under § 679.4
is required to use eLandings or other
NMFS-approved software to submit a
daily landing report during the fishing
year to report processor identification
information and the following

information under paragraphs (e)(6)(i)
through (iii) of this section:

1 * % %

(8) An annual report on the halibut
and sablefish IFQ activity must be
submitted by the CQE as required at
§679.5(t).

(t) Community Entity Quota Program
Annual Report—(1) Applicability. A
CQE must submit an annual report on
the CQFE’s administrative activities,
business operation, and community
fishing activities for each calendar year
it holds any of the following:
community charter halibut permits as
described at § 300.67(k) of this title,
halibut and sablefish individual fishing
quota (IFQ) and quota shares (QS) as
described at § 679.41(1)(3), and
community Pacific cod endorsed non-
trawl groundfish license limitation
program (LLP) licenses as described at
§679.4(k)(10)(vi)(F)(2). The CQE may
combine annual reports about its
holdings of community charter halibut
permits, IFQ, and LLPs in one report. A
CQE must submit annual report data for
the community charter halibut permit,
IFQ, and LLP permits it held during the
calendar year. A CQE is not required to
submit an annual report for any
calendar year in which it did not hold
any community charter halibut permits,
IFQ, or LLPs.

(2) Time limits and submittal. By
January 31, the CQE must submit a
complete annual report for the prior
calendar year to the Regional
Administrator, National Marine
Fisheries Service, P.O. Box 21668,
Juneau, AK 99802, and to the governing
body of each community represented by
the CQE as identified in Table 21 to this

art.

(3) Complete annual report. A
complete annual report contains all
general report requirements listed in
paragraphs (t)(4)(i) through (t)(4)(iii) of
this section and all program specific
report requirements applicable to the
CQE as described in paragraphs (t)(5)(i)
through (t)(5)(iii).

(4) General report requirements. Each
CQE must report the following
information:

(i) The eligible community or
communities, represented by the CQE,
any new communities, and any
withdrawn communities;

(ii) Any changes in the bylaws of the
CQE, board of directors, or other key
management personnel; and

(iii) Copies of minutes and other
relevant decision making documents
from all CQE board meetings held
during the prior calendar year.

(5) Program specific report
requirements. Each CQE must report
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business operations and fishing activity
for the charter halibut permit, IFQ, and
LLP programs for each eligible
community represented by the CQE.

(i) If a community in Table 21 to part
679 was issued one or more charter
halibut permits held on behalf of the
community by a CQE, then the CQE
must complete paragraphs (t)(5)(iv)(A)
through (I) of this section;

(ii) If a community in Table 21 to part
679 leased halibut and sablefish IFQ
derived from the QS held on behalf of
the community by a CQE, then the CQE
must complete paragraphs (t)(5)(v)(A)
through (J) of this section; and

(iii) If a community in Table 21 to part
679 was assigned one or more Pacific
cod endorsed non-trawl groundfish
licenses held on behalf of the
community by a CQE, then the CQE
must complete paragraphs (t)(5)(vi)(A)
through (I) of this section.

(iv) Charter Halibut Limited Access
Program. For each community
represented by the CQE, the program
specific report for charter halibut
permits held by a CQE, must include:

(A) The total number of charter
halibut permits held by the CQE at the
start of the calendar year, at the end of
the calendar year, and projected to be
held in the next calendar year;

(B) A description of the process used
by the CQE to solicit applications from
persons to use charter halibut permits
that the CQE is holding on behalf of the
eligible community;

(C) The total number of persons who
applied to use one or more charter
halibut permits;

(D) Name, business address, city and
state, and number of charter halibut
permits requested by each person who
applied to use a charter halibut permit
held by the CQE;

(E) A detailed description of the
criteria used by the CQE to distribute
charter halibut permits among persons
who applied to use one or more charter
halibut permits that the CQE is holding
on behalf of the eligible community;

(F) For each person issued one or
more charter halibut permits held by a
CQE, provide their name, business
address, city and state, ADF&G logbook
number(s), and the number(s) of each
charter halibut permits they were
authorized to use with the
corresponding regulatory area
endorsement and angler endorsement;

(G) For each vessel authorized to
participate in the charter halibut fishery
using one or more charter halibut
permits held by the CQE, provide the
vessel name, ADF&G vessel registration
number, USCG documentation number,
length overall, home port and each

charter halibut permits number held by
the CQE and used onboard the vessel;

(H) For each vessel authorized to
participate in the charter halibut fishery
using one or more charter halibut
permits held by the CQE, provide each
set of ports from which the vessel
departed and to which it returned, and
the total number of trips that occurred
to and from each set of ports when one
or more charter halibut permits held by
the CQE was used onboard the vessel;
and

(I) For each community represented
by the CQE, provide any payments
made to the CQE for use of the charter
halibut permits.

(v) Individual Fishing Quota Program.
For each community represented by the
CQE, the program specific report for
halibut IFQ or sablefish IFQ that were
derived from QS held by the CQE must
include:

(A) The total amount of halibut QS
and total amount of sablefish QS held
by the CQE at the start of the calendar
year, at the end of the calendar year, and
projected to be held in the next calendar
year;

(B) A description of the process used
by the CQE to solicit applications from
eligible community residents to use IFQ
that is derived from QS that the CQE is
holding on behalf of the eligible
community;

(C) The total number of community
residents who applied to use IFQ
derived from QS held by the CQE;

(D) Name, business address, city and
state, and amount of IFQ requested by
each person who applied to use IFQQ
derived from QS held by the CQE;

(E) A detailed description of the
criteria used by the CQE to distribute
IFQ among eligible community
residents who applied to use IFQ held
by the CQE;

(F) For each person who leased IFQ
derived from QS held by the CQE,
provide their name, business address,
city and state, each IFQQ permit number,
and the total pounds of halibut IFQ and
total pounds of sablefish IFQ) they were
authorized to use through each IFQ
permit number;

(G) For each vessel used to harvest
IFQ derived from QS held by the CQE,
provide the vessel name, ADF&G vessel
registration number, USCG
documentation number, length overall,
home port, and each IFQ permit
number(s) used onboard;

(H) A description of the efforts made
by the CQE to ensure crew members
onboard the vessels used to harvest the
IFQ derived from QS held by the CQE
are residents of the CQE eligible
community;

(I) Name, resident city and state of
each person employed as a crew
member on each vessel used to harvest
IFQ derived from QS held by the CQE;
and

(J) For each community whose
residents landed IFQ derived from QS
held by the CQE, provide any payments
made to the CQE for use of the IFQ.

(vi) License Limitation Program. For
each community represented by the
CQE, the program specific report for
GOA Pacific cod endorsed non-trawl
groundfish licenses held by a CQE must
include:

(A) The total number of LLP
groundfish licenses by gear type
endorsement held by the CQE at the
start of the calendar year, at the end of
the calendar year, and projected to be
held in the next calendar year;

(B) A description of the process used
by the CQE to solicit applications from
residents of the eligible community to
use LLP groundfish license(s) that the
CQE is holding on behalf of the eligible
community;

(C) The total number of community
residents who applied to use an LLP
groundfish license held by the CQE;

(D) Name, business address, city and
state, and number of LLP groundfish
licenses requested by each person who
applied to use a LLP groundfish license
held by the CQE;

(E) A detailed description of the
criteria used by the CQE to distribute
LLP groundfish licenses among eligible
community residents who applied to
use LLP groundfish licenses held by the
CQE;

(F) For each person assigned one or
more LLP groundfish licenses held by
the CQE, provide their name, business
address, city and state, and LLP
groundfish license numbers for permits
of each gear endorsement type they
were authorized to use;

(G) For each vessel authorized to
harvest LLP groundfish using one or
more LLP groundfish licenses held by
the CQE, provide the vessel name,
ADF&G vessel registration number,
USCG documentation number, length
overall, home port, and each LLP
groundfish license number used
onboard;

(H) Name, resident city and state of
each person employed as a crew
member on each vessel authorized to
harvest LLP groundfish using one or
more LLP groundfish licenses held by
the CQE; and

(I) For each community whose
residents made landings using one or
more LLP groundfish licenses held by
the CQE, provide any payments made to
the CQE for use of the LLP groundfish
licenses.
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m 9.In §679.41, revise paragraphs
(c)(10)(ii) and (g)(5) to read as follows:

regulatory area 3A that is assigned to
vessel category D in excess of 1,233,740

§679.41 Transfer of quota shares and IFQ. 98 un*lts. . . .
(c)* * * m 10.In § 679.42, revise paragraphs
(10) * * * (a)(2)(iii), (h)(1)(i), and (h)(2)(ii) to read

(ii) The CQE applying to receive or
transfer QS, has submitted a complete
annual report required by §679.5 (t);

* * * * *

(g) * x %

(5) A CQE may not hold QS in halibut
IFQ regulatory area 2C that is assigned
to vessel category D.

(i) A CQE may not hold QS in halibut
IFQ regulatory area 3A that is assigned
to vessel category D on behalf of a

as follows:

§679.42 Limitations on use of QS and IFQ.

(a] * % %

(2) * % %

(iii) IFQ derived from QS held by a
CQE may be used to harvest IFQ species
from a vessel of any length, with the
exception of IFQ derived from QS in
IFQ regulatory area 3A that is assigned
to vessel category D.

community that is located in halibut * * * * *
IFQ regulatory areas 2C or 3B as listed (h)* * *
in Table 21 to part 679. (a)y* * =

(ii) In aggregate, CQEs may not hold
an amount of QS in halibut IFQ

(ii) No vessel may be used, during any
fishing year, to harvest more than

50,000 Ib (22.7 mt) of IFQ halibut
derived from QS held by a CQE, and no
vessel used to harvest IFQ halibut
derived from QS held by a CQE may be
used to harvest more IFQ halibut than
the vessel use caps specified in
paragraphs (h)(1) introductory text and
(h)(1)(i) of this section.

(2) * *x %

(ii) No vessel may be used, during any
fishing year, to harvest more than
50,000 1b (22.7 mt) of IFQ sablefish
derived from QS held by a CQE, and no
vessel used to harvest IFQ sablefish
derived from QS and held by a CQE may
be used to harvest more IFQ sablefish
than the vessel use caps specified in
paragraphs (h)(2) introductory text and
(h)(2)(i) of this section.

* * * * *

m 11. Revise Table 21 to part 679 to read
as follows:

TABLE 21 TO PART 679—ELIGIBLE COMMUNITIES, HALIBUT IFQ REGULATORY AREA LOCATION, COMMUNITY GOVERNING
Boby THAT RECOMMENDS THE CQE, AND THE FISHING PROGRAMS AND ASSOCIATED AREAS WHERE A CQE REP-
RESENTING AN ELIGIBLE COMMUNITY MAY BE PERMITTED TO PARTICIPATE

May lease halibut QS in May lease Maximum number | Maximum number
halibut IFQ regulatory sablefish QS of CHPs that may of Pacific cod
in sablefish be issued in halibut endorsed non-
Halibut IFQ Community IFQ regulatory IFQ regulatory trawl groundfish
Eligible GOA regulatory governing areas licenses that may
community area in which body that be assigned in the
the community | recommends Area 2C | Area 3A | Area 3B GOA groundfish
is located the CQE CG, SE, WG, Area 2C | Area 3A regulatory area
and WY (All
GOA) Central | Western
GOA GOA
Akhiok ............ 3A | City of Akhiok | .............. X X X | 7 2
Angoon ........... 2C | City of Angoon X X | s X 4] i | e
Chenega Bay 3A | Chenega IRA | .............. X X X | 7 2
Village.
Chignik ........... 3B | City of Chignik | ............. X X X | i | e 3| e
Chignik La- 3B | Chignik La- | .o X X X | i | e N
goon. goon Village
Council.
Chignik Lake .. 3B | Chignik Lake | ....cccc.ee. X X X | | e 2| e
Traditional
Council.
Coffman Cove 2C | City of Coff- X X | s X 4| i | e | e,
man Cove.
Cold Bay ........ 3B | City of Cold | ..coeeeene X X X | i | e | e 2
Bay.
Craig ....cccoeeeene 2C | City of Craig ... X X | s X | i | e | v | v
Edna Bay ....... 2C | Edna Bay X X | s X 4] i | e | e,
Community
Association.
Elfin Cove ...... 2C | Community of X X | s X | i | e | v | v
Elfin Cove.
Game Creek .. 2C | N/A Lo, X X X 4
Gustavus ........ 2C | Gustavus X X X |
Community
Association.
Halibut Cove .. BA | N/A i | e X X X | 7 2| e
Hollis .............. 2C | Hollis Commu- X X | s X 4] i | e | e,
nity Council.
Hoonah .......... 2C | City of Hoonah X X | s X 4] i | e | e,
Hydaburg ....... 2C | City of X X | s X 4l i | e | e,
Hydaburg.
Ivanof Bay ...... 3B | Ivanof Bay Vil- | ......cc..... X X X | i | e | e 2
lage Council.
Kake .....cccceet 2C | City of Kake ... X X s X 41 e | |,
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TABLE 21 TO PART 679—ELIGIBLE COMMUNITIES, HALIBUT IFQ REGULATORY AREA LOCATION, COMMUNITY GOVERNING
BobDy THAT RECOMMENDS THE CQE, AND THE FISHING PROGRAMS AND ASSOCIATED AREAS WHERE A CQE REP-
RESENTING AN ELIGIBLE COMMUNITY MAY BE PERMITTED TO PARTICIPATE—Continued

May lease halibut QS in
halibut IFQ regulatory

May lease
sablefish QS
in sablefish

Maximum number
of CHPs that may
be issued in halibut

Maximum number
of Pacific cod
endorsed non-

Halibut IFQ Community IFQ regulatory IFQ regulatory trawl groundfish
Eligible GOA regulatory governing areas licenses that may
community area in which body that be assigned in the
the community | recommends Area 2C | Area 3A | Area 3B GOA groundfish
is located the CQE CG, SE, WG, Area 2C | Area 3A regulatory area
and WY (All
GOA) Central | Western
GOA GOA
Karluk ............. 3A | Native Village | ............. X X X | 7 2]
of Karluk.
Kasaan ........... 2C | City of Kasaan X X | s X A i | e | e,
King Cove ...... 3B | City of King | .oceeieens X X X | i | e | e 9
Cove.
Klawock .......... 2C | City of X X | s X 4| | e | e,
Klawock.
Larsen Bay ..... 3A | City of Larsen | .....ccce... X X X | 7 2| e
Bay.
Metlakatla ....... 2C | Metlakatla In- X X | s X L O U BTN
dian Village.
Meyers Chuck 2C | N/A . X X | s X 4l | e | e,
Nanwalek ....... 3A | Nanwalek IRA | .............. X X X 7 2| s
Council.
Naukati Bay ... 2C | Naukati Bay, X X | s X A i | e | e,
Inc.
Old Harbor ..... 3A | Cityof Old | .o X X X | 7 5 v
Harbor.
Ouzinkie ......... 3A | Cityof | . X X X | 7 9| e
Ouzinkie.
Pelican ........... 2C | City of Pelican X X | s X R U TR
Perryville ........ 3B | Native Village | .............. X X X e | e | e, 2
of Perryville.
Point Baker ... 2C | Point Baker X X | s X L O U BTN
Community.
Port Alexander 2C | City of Port X X | s X 4| | e | e,
Alexander.
Port Graham .. 3A | Port Graham | ............. X X X | 7 2| e
Village
Council.
Port Lions ....... 3A | City of Port | ... X X 7 6| i
Lions.
Port Protection 2C | Port Protection X | X | X 4] i | e | e,
Community
Association.
Sand Point ..... 3B | City of Sand | ....cceene X X X | i | e | e 14
Point.
Seldovia ......... 3A | Cityof | ot X X X | 7 8 | e
Seldovia.
Tatitlek ........... 3A | Native Village | .............. X X X 7 2| s
of Tatitlek.
Tenakee 2C | City of X X | s X 4| | e | e,
Springs. Tenakee
Springs.
Thorne Bay .... 2C | City of Thorne X | X | X A i | e | e,
Bay.
Tyonek ........... 3A | Native Village | ............. X X | 7 2|
of Tyonek.
Whale Pass .... 2C | Whale Pass X X | s X 4| i | e | e
Community
Association.
Yakutat ........... 3A | City of Yakutat | ............. X X X 7 1< 2N P

N/A means there is not a governing body recognized in the community at this time. CHPs are Charter halibut permits.
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m 12. Remove and reserve Table 50 to
part 679.

[FR Doc. 2013—-13196 Filed 6—-3-13; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 120718255-3500-02]
RIN 0648-BC38

Amendment 4 to the Corals and Reef
Associated Plants and Invertebrates
Fishery Management Plan of Puerto
Rico and the U.S. Virgin Islands;
Seagrass Management

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement Amendment 4 to the Corals
and Reef Associated Plants and
Invertebrates Fishery Management Plan
(FMP) of Puerto Rico and the U.S.
Virgin Islands (USVI) (Coral FMP), as
prepared and submitted by the
Caribbean Fishery Management Council
(Council). This final rule removes
seagrass species from the Coral FMP.
The purpose of this rule and
Amendment 4 to the Coral FMP is to
address the future management of
seagrasses in the U.S. Caribbean
exclusive economic zone (EEZ) in
accordance with the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act).

DATES: This rule is effective July 5,
2013.

ADDRESSES: Electronic copies of
Amendment 4 to the Coral FMP, which
include an Environmental Assessment,
a Regulatory Flexibility Act analysis, a
regulatory impact review, and a fishery
impact statement, may be obtained from
the Southeast Regional Office Web site
at: http://sero.nmfs.noaa.gov/
index.html.

FOR FURTHER INFORMATION CONTACT:
Maria del Mar Lopez, Southeast
Regional Office, NMFS, telephone: 727—
824-5305, or email:
Maria.Lopez@noaa.gov.

SUPPLEMENTARY INFORMATION: Seagrasses
in the U.S. Caribbean EEZ are managed
under the Coral FMP. The Coral FMP
was prepared by the Council and is
implemented under the authority of the

Magnuson-Stevens Act by regulations at
50 CFR part 622.

On February 25, 2013, NMFS
published a notice of availability for
Amendment 4 and requested comments
(78 FR 12703). On March 6, 2013, NMFS
published a proposed rule for
Amendment 4 to the Coral FMP and
requested public comments (78 FR
14503). The proposed rule and
Amendment 4 to the Coral FMP outline
the rationale for the actions contained in
this final rule. Amendment 4 to the
Coral FMP was approved by the
Secretary of Commerce on May 23,
2013. A summary of the actions
implemented by this final rule is
provided below.

This final rule removes seagrass
species from the Coral FMP. The
Council determined that Federal
management of these seagrass species is
unnecessary because there is no known
harvest of seagrasses, and these species
occur predominantly in Puerto Rico
commonwealth and USVI territorial
waters (state waters). In addition,
seagrasses are designated as essential
fish habitat (EFH) for stocks within the
four Council FMPs (Queen Conch
Resources of Puerto Rico and the USVI,
Reef Fish Fishery of Puerto Rico and the
USVI, Spiny Lobster Fishery of Puerto
Rico and the USVI, and Coral) and as
habitat areas of particular concern
(HAPC) within special areas in state
waters, and will continue to be
protected by these designations.

Other Changes Contained in This Final
Rule

In 50 CFR part 622, Appendix A,
NMEF'S removes the text regarding
aquarium trade species as being in the
““data collection’ category in the Coral
FMP and the Reef Fish Fishery of Puerto
Rico and the USVI FMP (Table 1 and
Table 2).

NMEFS has also determined that the
description of waypoints B and C in the
Puerto Rico Management Area (in Table
1) and waypoints B and C in the St.
Thomas/St. John Management Area (in
Table 3), as well as the boundary line
that connects these two waypoints, were
incorrectly described in the final rule
for the 2010 Caribbean ACL
Amendment. NMFS removes the
description for points B and C in
Appendix E, and maintains just the
waypoints because they are sufficient
descriptions of the boundary in those
instances. NMFS also revises the
description of the boundary line that
connects waypoints B and C in
Appendix E to be “the 3-nautical mile
Territorial boundary of the St. Thomas/
St. John island group” instead of “the
EEZ/Territorial boundary,” to be

consistent with the Council’s intent for
the specification of these Caribbean
island management areas. Additionally,
NMFS has determined that two
boundary lines, one in the St. Croix
Management Area (in Table 2) and one
in the St. Thomas/St. John Management
Area (in Table 3), were incorrectly
described as the “EEZ/Territorial
boundary” and are revised to
“International/EEZ boundary.” These
revisions are consistent with the
Council’s intent for the specification of
these Caribbean island management
areas.

Comments and Responses

NMFS received a total of three
comments on Amendment 4 to the Coral
FMP and the proposed rule. A Federal
agency had no comments on the actions
in Amendment 4 to the Coral FMP. One
comment was unrelated to the actions in
Amendment 4 to the Coral FMP. The
specific comment related to the actions
contained in the amendment or the
proposed rule is summarized and
responded to below.

Comment: Seagrasses are important
fish breeding habitat and in addition to
being protected from harvest, they
should also be protected from physical
damage (e.g., sand harvesting,
anchoring, mooring, traps).

Response: NMFS agrees that
seagrasses are important fish habitats.
However, because there is no known
direct harvest of seagrasses and these
species occur predominately in state
waters, the Council determined that
Federal management of these species
would serve no useful purpose. That
decision does not mean that seagrasses
are unprotected. Seagrass habitat is
already protected by EFH and HAPC
designations in the four Caribbean
Fishery Management Council FMPs
(Queen Conch Resources of Puerto Rico
and the USVI, Reef Fish Fishery of
Puerto Rico and the USVI, Spiny
Lobster Fishery of Puerto Rico and the
USVI, and Coral). This rule will not
affect those EFH and HAPC
designations. To the extent that
seagrasses are present in Federal waters,
this habitat is protected by anchoring
restrictions in some areas and year-
round prohibitions on the use of pots,
traps, bottom longlines, gillnets, or
trammel nets in Federal closed areas.
Other management measures, such as
the prohibition on the use of chemicals,
plant or plant-derived toxins, and
explosives to harvest reef-associated
species, as well as restricting to hand-
held dip nets and slurp guns the
allowable gear for collecting marine
aquarium fishes, provide direct and
indirect physical benefits to the seagrass
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habitat by protecting it from the adverse
effects of specific fishing gear.

Changes From the Proposed Rule

In 50 CFR Part 622 Appendix A
Tables 1 and 2, NMFS has identified
several species names that contained
misspellings. These misspellings are
corrected in this final rule.

Classification

The Regional Administrator,
Southeast Region, NMFS, has

determined that the actions contained in

this final rule are consistent with
Amendment 4 to the Coral FMP, the
Magnuson-Stevens Act and other
applicable law.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration during
the proposed rule stage that this action
would not have a significant economic
impact on a substantial number of small
entities. The factual basis for this
certification was published in the
proposed rule and is not repeated here.
No comments were received regarding
the certification and NMFS has not
received any new information that
would affect its determination. No
changes to the final rule were made in
response to public comments. As a
result, a regulatory flexibility analysis
was not required and none was
prepared.

List of Subjects in 50 CFR Part 622

Fisheries, Fishing, Puerto Rico,
Seagrass, Virgin Islands.

Dated: May 30, 2013.
Alan D. Risenhoover,
Director, Office of Sustainable Fisheries,
performing the functions and duties of the
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR Part 622 is amended
as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF, AND SOUTH
ATLANTIC

m 1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2. In Appendix A to part 622, Tables
1 and 2 are revised to read as follows:

Appendix A to Part 622—Species
Tables

Table 1 of Appendix A to Part 622—
Caribbean Coral Reef Resources

I. Coelenterates—Phylum Coelenterata

A. Hydrocorals—Class Hydrozoa

1. Hydroids—Order Anthoathecata

Family Milleporidae

Millepora spp., Fire corals

Family Stylasteridae

Stylaster roseus, Rose lace corals

B. Anthozoans—Class Anthozoa

1. Soft corals—Order Alcyonacea

Family Anthothelidae

Erythropodium caribaeorum, Encrusting
gorgonian

Iciligorgia schrammi, Deepwater sea fan

Family Briareidae

Briareum asbestinum, Corky sea finger

Family Clavulariidae

Carijoa riisei

Telesto spp.

2. Gorgonian corals—Order Gorgonacea

Family Ellisellidae

Ellisella spp., Sea whips

Family Gorgoniidae

Gorgonia flabellum, Venus sea fan

G. mariae, Wide-mesh sea fan

G. ventalina, Common sea fan

Pseudopterogorgia acerosa, Sea plume

P. albatrossae

P. americana, Slimy sea plume

P. bipinnata, Bipinnate plume

P. rigida

Pterogorgia anceps, Angular sea whip

P. citrina, Yellow sea whip

Family Plexauridae

Eunicea calyculata, Warty sea rod

E. clavigera

E. fusca, Doughnut sea rod

E. knighti

E. laciniata

E. laxispica

E. mammosa, Swollen-knob

E. succinea, Shelf-knob sea rod

E. touneforti

Muricea atlantica

M. elongata, Orange spiny rod

M. laxa, Delicate spiny rod

M. muricata, Spiny sea fan

M. pinnata, Long spine sea fan

Muriceopsis spp.

M. flavida, Rough sea plume

M. sulphurea

Plexaura flexuosa, Bent sea rod

P. homomalla, Black sea rod

Plexaurella dichotoma, Slit-pore sea rod

P. fusifera

P. grandiflora

P. grisea

P. nutans, Giant slit-pore

Pseudoplexaura crucis

P. flagellosa

P. porosa, Porous sea rod

P. wagenaari

3. Hard Corals—Order Scleractinia

Family Acroporidae

Acropora cervicornis, Staghorn coral

A. palmata, Elkhorn coral

A. prolifera, Fused staghorn

Family Agaricidae

Agaricia agaricites, Lettuce leaf coral

A. fragilis, Fragile saucer

A. lamarcki, Lamarck’s sheet

A. tenuifolia, Thin leaf lettuce

Leptoseris cucullata, Sunray lettuce
Family Astrocoeniidae
Stephanocoenia michelinii, Blushing star
Family Caryophylliidae
Eusmilia fastigiata, Flower coral
Tubastrea aurea, Cup coral
Family Faviidae
Cladocora arbuscula, Tube coral
Colpophyllia natans, Boulder coral
Diploria clivosa, Knobby brain coral
D. labyrinthiformis, Grooved brain
D. strigosa, Symmetrical brain
Favia fragum, Golfball coral
Manicina areolata, Rose coral
M. mayori, Tortugas rose coral
Montastrea annularis, Boulder star coral
M. cavernosa, Great star coral
Solenastrea bournoni, Smooth star coral
Family Meandrinidae
Dendrogyra cylindrus, Pillar coral
Dichocoenia stellaris, Pancake star
D. stokesi, Elliptical star
Meandrina meandrites, Maze coral
Family Mussidae
Isophyllastrea rigida, Rough star coral
Isophyllia sinuosa, Sinuous cactus
Mussa angulosa, Large flower coral
Mycetophyllia aliciae, Thin fungus coral
M. danae, Fat fungus coral
M. ferox, Grooved fungus
M. lamarckiana, Fungus coral
Scolymia cubensis, Artichoke coral
S. lacera, Solitary disk
Family Oculinidae
Oculina diffusa, Ivory bush coral
Family Pocilloporidae
Madracis decactis, Ten-ray star coral
M. mirabilis, Yellow pencil
Family Poritidae
Porites astreoides, Mustard hill coral
P. branneri, Blue crust coral
P. divaricata, Small finger coral
P. porites, Finger coral
Family Rhizangiidae
Astrangia solitaria, Dwarf cup coral
Phyllangia americana, Hidden cup coral
Family Siderastreidae
Siderastrea radians, Lesser starlet
S. siderea, Massive starlet
4. Black Corals—Order Antipatharia
Antipathes spp., Bushy black coral
Stichopathes spp., Wire coral
II. [Reserved]
Aquarium Trade Species in the Caribbean
Coral FMP
I. Sponges—Phylum Porifera
A. Demosponges—Class Demospongiae
Amphimedon compressa, Erect rope
sponge
Chondrilla nucula, Chicken liver sponge
Cinachyrella alloclada
Geodia neptuni, Potato sponge
Haliclona spp., Finger sponge
Mpyriastra spp.
Niphates digitalis, Pink vase sponge
N. erecta, Lavender rope sponge
Spinosella plicifera
S. vaginalis
Tethya crypta
Coelenterates—Phylum Coelenterata
A. Anthozoans—Class Anthozoa
1. Anemones—Order Actiniaria
Aiptasia tagetes, Pale anemone
Bartholomea annulata, Corkscrew
anemone
Condylactis gigantea, Giant pink-tipped
anemone

IL.

—
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Heteractis lucida, Knobby anemone
Lebrunia spp., Staghorn anemone
Stichodactyla helianthus, Sun anemone
2. Colonial Anemones—Order Zoanthidea
Zoanthus spp., Sea mat
3. False Corals—Order Corallimorpharia
Discosoma spp. (formerly Rhodactis), False
coral
Ricordea florida, Florida false coral
III. Annelid Worms—Phylum Annelida
A. Polychaetes—Class Polychaeta
Family Sabellidae, Feather duster worms
Sabellastarte spp., Tube worms
S. magnifica, Magnificent duster
Family Serpulidae
Spirobranchus giganteus, Christmas tree
worm
IV. Mollusks—Phylum Mollusca
A. Gastropods—Class Gastropoda
Family Elysiidae
Tridachia crispata, Lettuce sea slug
Family Olividae
Oliva reticularis, Netted olive
Family Ovulidae
Cyphoma gibbosum, Flamingo tongue
B. Bivalves—Class Bivalvia
Family Limidae
Lima spp., Fileclams
L. scabra, Rough fileclam
Family Spondylidae
Spondylus americanus, Atlantic thorny
oyster
C. Cephalopods—Class Cephalopoda
1. Octopuses—Order Octopoda
Family Octopodidae
Octopus spp. (except the Common octopus,
O. vulgaris)
V. Arthropods—Phylum Arthropoda
A. Crustaceans—Subphylum Crustacea
1. Decapods—Order Decapoda
Family Alpheidae
Alpheus armatus, Snapping shrimp
Family Diogenidae
Paguristes spp., Hermit crabs
P. cadenati, Red reef hermit
Family Grapsidae
Percnon gibbesi, Nimble spray crab
Family Hippolytidae
Lysmata spp., Peppermint shrimp
Thor amboinensis, Anemone shrimp
Family Majidae, Coral crabs
Mithrax spp., Clinging crabs
M. cinctimanus, Banded clinging
M. sculptus, Green clinging
Stenorhynchus seticornis, Yellowline
arrow
Family Palaemonida
Periclimenes spp., Cleaner shrimp
Family Squillidae, Mantis crabs
Gonodactylus spp.
Lysiosquilla spp.
Family Stenopodidae, Coral shrimp
Stenopus hispidus, Banded shrimp
S. scutellatus, Golden shrimp
VI. Echinoderms—Phylum Echinodermata
A. Feather stars—Class Crinoidea
Analcidometra armata, Swimming crinoid
Davidaster spp., Crinoids
Nemaster spp., Crinoids
B. Sea stars—Class Asteroidea
Astropecten spp., Sand stars
Linckia guildingii, Common comet star
Ophidiaster guildingii, Comet star
Oreaster reticulatus, Cushion sea star
C. Brittle and basket stars—Class
Ophiuroidea

Astrophyton muricatum, Giant basket star
Ophiocoma spp., Brittlestars
Ophioderma spp., Brittlestars
O. rubicundum, Ruby brittlestar
D. Sea Urchins—Class Echinoidea
Diadema antillarum, Long-spined urchin
Echinometra spp., Purple urchin
Eucidaris tribuloides, Pencil urchin
Lytechinus spp., Pin cushion urchin
Tripneustes ventricosus, Sea egg
E. Sea Cucumbers—Class Holothuroidea
Holothuria spp., Sea cucumbers

VII. Chordates—Phylum Chordata
A. Tunicates—Subphylum Urochordata

Table 2 of Appendix A to Part 622—

Caribbean Reef Fish
Lutjanidae—Snappers
Unit 1

Black snapper, Apsilus dentatus

Blackfin snapper, Lutjanus buccanella

Silk snapper, Lutjanus vivanus

Vermilion snapper, Rhomboplites

aurorubens

Wenchman, Pristipomoides aquilonaris
Unit 2

Cardinal, Pristipomoides macrophthalmus

Queen snapper, Etelis oculatus
Unit 3

Gray snapper, Lutjanus griseus

Lane snapper, Lutjanus synagris

Mutton snapper, Lutjanus analis

Dog snapper, Lutjanus jocu

Schoolmaster, Lutjanus apodus

Mahogany snapper, Lutjanus mahogoni
Unit 4

Yellowtail snapper, Ocyurus chrysurus
Serranidae—Sea basses and Groupers
Unit 1

Nassau Grouper, Epinephelus striatus
Unit 2

Goliath grouper, Epinephelus itajara
Unit 3

Coney, Epinephelus fulvus

Graysby, Epinephelus cruentatus

Red hind, Epinephelus guttatus

Rock hind, Epinephelus adscensionis
Unit 4

Black grouper, Mycteroperca bonaci

Red grouper, Epinephelus morio

Tiger grouper, Mycteroperca tigris

Yellowfin grouper, Mycteroperca venenosa
Unit 5

Misty grouper, Epinephelus mystacinus

Yellowedge grouper, Epinephelus

flavolimbatus

Haemulidae—Grunts

White grunt, Heemulon plumierii

Margate, Haemulon album

Tomtate, Haemulon aurolineatum

Bluestriped grunt, Haemulon sciurus

French grunt, Haemulon flavolineatum

Porkfish, Anisotremus virginicus
Mullidae—Goatfishes

Spotted goatfish, Pseudupeneus maculatus

Yellow goatfish, Mulloidichthys martinicus
Sparidae—Porgies

Jolthead porgy, Calamus bajonado

Sea bream, Archosargus rhomboidalis

Sheepshead porgy, Calamus penna

Pluma, Calamus pennatula
Holocentridae—Squirrelfishes

Blackbar soldierfish, Myripristis jacobus

Bigeye, Priacanthus arenatus

Longspine squirrelfish, Holocentrus rufus

Squirrelfish, Holocentrus adscensionis

Malacanthidae—Tilefishes
Blackline tilefish, Caulolatilus cyanops
Sand tilefish, Malacanthus plumieri
Carangidae—Jacks
Blue runner, Caranx crysos
Horse-eye jack, Caranx latus
Black jack, Caranx Iugubris
Almaco jack, Seriola rivoliana
Bar jack, Caranx ruber
Greater amberjack, Seriola dumerili
Yellow jack, Caranx bartholomaei
Scaridae—Parrotfishes
Blue parrotfish, Scarus coeruleus
Midnight parrotfish, Scarus coelestinus
Princess parrotfish, Scarus taeniopterus
Queen parrotfish, Scarus vetula
Rainbow parrotfish, Scarus guacamaia
Redfin parrotfish, Sparisoma rubripinne
Redtail parrotfish, Sparisoma
chrysopterum
Stoplight parrotfish, Sparisoma viride
Redband parrotfish, Sparisoma
aurofrenatum
Striped parrotfish, Scarus croicensis
Acanthuridae—Surgeonfishes
Blue tang, Acanthurus coeruleus
Ocean surgeonfish, Acanthurus bahianus
Doctorfish, Acanthurus chirurgus
Balistidae—Triggerfishes
Ocean triggerfish, Canthidermis sufflamen
Queen triggerfish, Balistes vetula
Sargassum triggerfish, Xanthichthys
ringens
Monacanthidae—Filefishes
Scrawled filefish, Aluterus scriptus
Whitespotted filefish, Cantherhines
macrocerus
Black durgon, Melichthys niger
Ostraciidae—Boxfishes
Honeycomb cowfish, Lactophrys polygonia
Scrawled cowfish, Lactophrys quadricornis
Trunkfish, Lactophrys trigonus
Spotted trunkfish, Lactophrys bicaudalis
Smooth trunkfish, Lactophrys triqueter
Labridae—Wrasses
Hogfish, Lachnolaimus maximus
Puddingwife, Halichoeres radiatus
Spanish hogfish, Bodianus rufus
Pomacanthidae—Angelfishes
Queen angelfish, Holacanthus ciliaris
Gray angelfish, Pomacanthus arcuatus
French angelfish, Pomacanthus paru
Aquarium Trade Species in the Caribbean
Reef Fish FMP:
Frogfish, Antennarius spp.
Flamefish, Apogon maculatus
Conchfish, Astrapogon stellatus
Redlip blenny, Ophioblennius atlanticus
Peacock flounder, Bothus Iunatus
Longsnout butterflyfish, Chaetodon
aculeatus
Foureye butterflyfish, Chaetodon
capistratus
Spotfin butterflyfish, Chaetodon ocellatus
Banded butterflyfish, Chaetodon striatus
Redspotted hawkfish, Amblycirrhitus pinos
Flying gurnard, Dactylopterus volitans
Atlantic spadefish, Chaetodipterus faber
Neon goby, Gobiosoma oceanops
Rusty goby, Priolepis hipoliti
Royal gramma, Gramma loreto
Creole wrasse, Clepticus parrae
Yellowcheek wrasse, Halichoeres
cyanocephalus
Yellowhead wrasse, Halichoeres garnoti
Clown wrasse, Halichoeres maculipinna
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Pearly razorfish, Hemipteronotus novacula

Green razorfish, Hemipteronotus splendens

Bluehead wrasse, Thalassoma bifasciatum

Chain moray, Echidna catenata

Green moray, Gymnothorax funebris

Goldentail moray, Gymnothorax miliaris

Batfish, Ogcocephalus spp.

Goldspotted eel, Myrichthys ocellatus

Yellowhead jawfish, Opistognathus
aurifrons

Dusky jawfish, Opistognathus whitehursti

Cherubfish, Centropyge argi

Rock beauty, Holacanthus tricolor

Sergeant major, Abudefduf saxatilis

Blue chromis, Chromis cyanea

Sunshinefish, Chromis insolata

Yellowtail damselfish, Microspathodon
chrysurus

Dusky damselfish, Pomacentrus fuscus

Beaugregory, Pomacentrus leucostictus
Bicolor damselfish, Pomacentrus partitus
Threespot damselfish, Pomacentrus
planifrons
Glasseye snapper, Priacanthus cruentatus
High-hat, Equetus acuminatus
Jackknife-fish, Equetus lanceolatus
Spotted drum, Equetus punctatus
Scorpaenidae—Scorpionfishes
Butter hamlet, Hypoplectrus unicolor
Swissguard basslet, Liopropoma rubre
Greater soapfish, Rypticus saponaceus
Orangeback bass, Serranus annularis
Lantern bass, Serranus baldwini
Tobaccofish, Serranus tabacarius
Harlequin bass, Serranus tigrinus
Chalk bass, Serranus tortugarum
Caribbean tonguefish, Symphurus arawak
Seahorses, Hippocampus spp.

Pipefishes, Syngnathus spp.

Sand diver, Synodus intermedius
Sharpnose puffer, Canthigaster rostrata
Porcupinefish, Diodon hystrix

* * * * *

m 3. Appendix E to part 622 is revised
to read as follows:

Appendix E to Part 622—Caribbean
Island/Island Group Management
Areas

Table 1 of Appendix E to Part 622—
Coordinates of the Puerto Rico
Management Area.

The Puerto Rico management area is
bounded by rhumb lines connecting, in
order, the following points.

Point

North latitude

West longitude

From Point B, proceed southerly along the 3-nautical mile Territorial boundary of the St. Thomas/St. John
island group to Point C.

From Point F, proceed southwesterly, then northerly, then easterly, and finally southerly along the Inter-
national/EEZ boundary to Point A.
A (intersects with the International/EEZ DOUNTAIY) ........ccoiiiiiiiiiiiiieeee e

19°37°29”
18°25'46.3015”

18°13'59.0606”
18°01716.9636”
17°30°00.000”

16°02'53.5812”

19°37°29”

65°20'57”
65°06"31.866”

65°05'33.058”
64°57'38.817”
65°2000.1716”
65°20'00.1716™

65°20'57”

Table 2 of Appendix E to Part 622—
Coordinates of the St. Croix
Management Area.

The St. Croix management area is
bounded by rhumb lines connecting, in
order, the following points.

North latitude

West longitude

From Point G, proceed easterly, then southerly, then southwesterly along the International/EEZ boundary
to Point F.

18°03'03”

16°02'53.5812”
17°30°00.000”
18°01716.9636”
18°03'03”

64°38'03”

65°20'00.1716”
65°20'00.1716”
64°57'38.817”
64°38'03”

Table 3 of Appendix E to Part 622— connecting, in order, the following

Coordinates of the St. Thomas/St. points.
John Management Area.
The St. Thomas/St. John management
area is bounded by rhumb lines
Point North latitude West longitude

A (intersects with the International/EEZ DOUNTAIY) ........c.coiiiiiiiiiiiic e
From Point A, proceed southeasterly along the International/EEZ boundary to Point G.

From Point C, proceed northerly along the 3-nautical mile Territorial boundary of the St. Thomas/St. John
island group to Point B.

19°37'29”

18°03'03”
18°01716.9636”
18°13'59.0606”

18°25'46.3015”
19°37'29”

65°20'57”

64°38'03”
64°57'38.817”
65°05'33.058”

65°06'31.866"
65°20'57”
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[FR Doc. 2013-13194 Filed 6-3—13; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 121004516-3498—02]
RIN 0648-BC64

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Reef Fish
Fishery of the Gulf of Mexico; Gag
Management Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS implements
management measures described in a
framework action to the Fishery
Management Plan for the Reef Fish
Resources of the Gulf of Mexico (FMP),
as prepared by the Gulf of Mexico
Fishery Management Council (Council).
This final rule establishes a closure date
for the 2013 recreational sector for the
harvest of gag based on the projected
annual catch target (ACT), and reduces
the geographic extent of the recreational
shallow-water grouper (SWG) fixed
seasonal closure. In the Gulf of Mexico
(Gulf), SWG consists of gag, red grouper,
black grouper, scamp, yellowfin
grouper, and yellowmouth grouper.

The purpose of this rule is to help
achieve optimum yield (OY) for the Gulf
gag and other SWG resources and
prevent overfishing from the stocks in
the SWG complex.

DATES: This rule is effective July 5,
2013.

ADDRESSES: Electronic copies of the
framework action, which includes an
environmental assessment, regulatory
impact review, and Regulatory
Flexibility Act analysis, may be
obtained from the Southeast Regional
Office Web site at http://
sero.nmfs.noaa.gov/sf/
GrouperSnapperandReefFish.htm.

FOR FURTHER INFORMATION CONTACT:
Peter Hood, Southeast Regional Office,
NMFS, telephone 727-824-5305; email:
Peter.Hood@noaa.gov.

SUPPLEMENTARY INFORMATION: The reef
fish fishery of the Gulf includes SWG
and is managed under the FMP. The
FMP was prepared by the Council and
is implemented through regulations at
50 CFR part 622 under the authority of

the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act).

On February 21, 2013, NMFS
published a proposed rule for the
framework action and requested public
comments (78 FR 12012). The proposed
rule and the framework action outline
the rationale for the actions contained in
this final rule. A summary of the actions
implemented by this final rule are
provided below.

This final rule: (1) Establishes a
closure date for the recreational sector
for the harvest of gag based on when the
ACT is projected to be reached, rather
than closing on November 1, 2013, as
prescribed under current regulations;
and (2) modifies the geographic extent
of the recreational SWG fixed seasonal
closure, which occurs from February 1
through March 31, each year, to allow
recreational SWG fishing within Federal
waters shoreward of the 20-fathom
boundary during the closure. Both
measures are intended to prevent
overfishing of gag. However, while the
second measure will reduce restrictions
on fishermen wanting to harvest SWG in
nearshore waters during the closure, the
reduction in the geographic extent of the
closure still provides some spawning
season protection for several SWG
species, but provides a better
opportunity for the recreational sector to
achieve OY from the stocks in the SWG
complex in the Gulf.

Management Measures Contained in
This Final Rule

Recreational Gag Fishing Season

The recreational gag fishing season
opens on July 1, each year. Currently,
the season closes on November 1, each
year, and remains closed until the
following July. This final rule sets the
closure date of the recreational sector
for gag based on when the ACT is
projected to be reached. NMFS will
monitor recreational gag landings in-
season and if NMFS projects the
recreational gag ACL will be reached
before the expected ACT closure date,
NMFS may publish a different closure
date in the Federal Register.

Given a 2013 ACT of 1.287 million lb
(0.584 million kg), gutted weight, and
assuming compatible state regulations,
NMFS projected at the time of the
proposed rule that the recreational gag
fishing season would remain open until
sometime between November 11 and
December 3, 2013. In 2013, four Gulf
coast counties in Florida established
recreational gag fishing seasons in state
waters that are inconsistent with the
2013 Federal season. All other Gulf
coast counties are consistent with the

season for Federal waters. Therefore, the
effect of these inconsistent seasons on
gag harvest has been factored into
projections of how long the Federal
season may remain open based on the
ACT.

Using updated landings data, NMFS
now projects the ACT for the
recreational sector for gag will be
reached on December 3, 2013.
Therefore, the recreational sector for gag
will open at 12:01 a.m., local time, on
July 1, 2013, and close at 12:01 a.m.,
local time, December 3, 2013, unless
NMFS determines, using in-season
landings data, that the ACL will be
reached before December 3, 2013, at
which time NMFS will publish a new
closure date in the Federal Register.

During the closure, the bag and
possession limit of gag in or from the
Gulf exclusive economic zone (EEZ) is
zero. For persons in the Gulf on board
a vessel for which a valid Federal
charter vessel/headboat permit for Gulf
reef fish has been issued, this bag and
possession limit applies without regard
to where such species were harvested,
i.e. in state or Federal waters. The
recreational sector for gag will reopen
on July 1, 2014, the start of the 2014
recreational fishing season.

Recreational SWG Fixed Seasonal
Closure

This final rule modifies the
geographic extent of the February 1
through March 31 recreational SWG
fixed seasonal closure, so that it applies
only to Federal waters seaward of the
20-fathom boundary as established by
the coordinates in 50 CFR 622.34(d).
This modification will continue to
provide protection for spawning gag as
well as for other SWG species that
spawn in waters deeper than 20 fathoms
in February and March, while allowing
fishermen to harvest SWG shoreward of
the 20-fathom contour. The coordinates
of the boundary follow the 20-fathom
reef fish bottom longline boundary from
the Florida Keys north and west to Cape
San Blas, as specified in Table 1 of
Appendix B to 50 CFR Part 622.
However, where the longline boundary
moves out to 50 fathoms west of Cape
San Blas, this rule establishes new 20-
fathom boundary coordinates for waters
off Cape San Blas to the U.S. and
Mexico border.

Comments and Reponses

NMEF'S received a total of 23
individual comments on the framework
action and the proposed rule. Seven
individual comments supported all or a
part of the rule. One Federal agency
indicated they had no objection to the
framework action or the rule. The
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remaining comments opposed the rule.
The comments specific to this
framework action or proposed rule are
grouped into 7 topics. These topics and
NMFS’ respective responses are
summarized below.

Comment 1: Alternative gag
recreational seasons, beyond the
proposed season from July 1 until the
ACT is projected to be reached, should
be considered. A part of this
consideration should be to ensure the
season coincides with seasons for other
important reef fish species like red
snapper and greater amberjack.

Response: The Council considered
several gag season alternatives in the
framework action including split
seasons and those based on matching
the gag season with the seasons of other
reef fish. However, the Council selected
a single gag season beginning July 1 and
ending when the ACT is projected to be
reached (December 3, 2013) because this
season is estimated to achieve the
longest fishing season consistent with
the harvest reductions outlined in the
10-year gag rebuilding plan. Other
seasons considered by the Council
tended to occur when gag harvest rates
were higher and reduced the total
season length by more than 30 to 60
days. The Council concluded the
greatest benefits to the recreational
sector would be achieved with a longer
gag season.

Comment 2: The assumptions used to
determine the 2013 gag season dates and
lengths are overly optimistic and will
likely result in ACLs being exceeded.

Response: NMFS disagrees that the
assumptions used were overly
optimistic and would likely result in
ACLs being exceeded. The 2013 gag
season length is projected based on
landings data to best reflect current
fishing conditions. The projection
model, as described in Appendix D of
the framework action, estimates the
closure date by assessing total removals
(i.e., landed and discarded dead fish).
This model was used to establish the
October 31 closure date for the 2012
fishing season and preliminary
recreational landings data for 2012
estimate only 72 percent of the ACL was
caught, suggesting the model is not
likely to overestimate the season length.
The projections are also based on
harvesting the ACT [1.287 million 1b
(0.584 million kg), gutted weight],
which is more conservative than the
ACL (1.495 million 1b, or 0.678 million
kg, gutted weight). In addition, landings
will be monitored during the fishing
year, and if these data indicate the ACL
would be met prior to the season closure
date, recreational gag fishing will be

closed when the ACL is projected to be
reached.

Comment 3: The level of harvest used
to derive the season length does not
match on-the-water observations of gag
abundance. In addition, fishing effort is
likely down with the current level of
fuel prices, which would support a
longer season.

Response: The Council did not
consider and this rule does not address
changes to the harvest limits established
in Amendment 32 to the FMP (77 FR
6988, February 10, 2012). To project the
gag season length, a projection model
(Appendix D of the framework action)
was developed by NMFS and reviewed
by the Council’s Science and Statistical
Committee. The model uses Southeast
Fisheries Science Center’s ACL database
and is based on current levels of fishing
effort by using actual landings
information to estimate 2013 fishing
effort.

Comment 4: Changes to the SWG
spawning closure should be rejected
until NMFS and the Council evaluate
the likely biological consequences for
gag and other SWG stocks by removing
the spawning closure.

Response: NMFS disagrees that the
change to the SWG spawning closure
should be rejected and that additional
evaluation of the biological
consequences of the change is
necessary. The Council considered the
stock status of gag and other SWG
species, as well as the biological
consequences for these species, when
evaluating the impacts of modifying the
SWG seasonal spawning closure. The
Council determined that this
modification would continue to protect
spawning aggregations of gag and other
grouper species such as red grouper and
scamp because these species spawn
primarily in waters deeper than 20
fathoms. During the offshore February
and March seasonal closure, fishing
effort for SWG may increase shoreward
of 20 fathoms. However, the harvest of
SWG species is regulated with bag
limits, size limits, and the use of ACTs,
ACLs, and accountability measures
(AMs), which are designed to protect
SWG stocks from overfishing and help
achieve OY.

Comment 5: Closing waters seaward
of 20 fathoms in February and March
will be more difficult to enforce than the
current February and March closure of
all Gulf waters. There is no way to
determine where a fish was caught after
a vessel reaches the shore.

Response: NMFS agrees that a
seasonal-area closure can be more
difficult to enforce than a traditional
Gulf-wide seasonal closure, which can
be enforced dockside. However, the

Council determined that enforcement
concerns were outweighed by the
benefits of opening waters shoreward of
20 fathoms to SWG harvest (with the
exception of gag, which does not open
until July 1 each year), which will allow
for-hire businesses to book grouper
fishing trips and private anglers to keep
grouper they catch when fishing
shoreward of 20 fathoms during
February and March.

Comment 6: To protect SWG stocks,
there should be no fishing during the
spawning periods.

Response: NMFS disagrees that a
prohibition on all fishing during
spawning is required to protected SWG
stocks. The proposed seasonal-area
closure is expected to afford protection
to all of the SWG species. The closure
covers some part of peak spawning for
each of these species, except
yellowmouth grouper, and provides
protection for all spawning during
February and March in waters deeper
than 20 fathoms, which is where most
of the spawning occurs. The Council
determined, and NMFS agrees, that
limiting the seasonal closure to waters
deeper than 20 fathoms will continue to
provide sufficient protection for SWG
spawning while reducing socio-
economic impacts on the recreational
sector.

Comment 7: Private anglers should
have a year-round season and more
restrictions should be added to the for-
hire and commercial sectors.

Response: The Council did not
consider and this rule does not address
regulatory changes to the commercial
sector or restrictions that would apply
only to the for-hire component of the
recreational sector. A year-round
recreational season for SWG species,
other than gag, is possible shoreward of
20 fathoms as long as the AMs for these
SWG species do not require a closure.
For gag, the harvest levels under the
rebuilding plan do not allow for a year-
round recreational harvest.

Changes From the Proposed Rule

On April 17, 2013, NMFS published
in the Federal Register an interim final
rule to reorganize the regulations in 50
CFR part 622 for the Gulf of Mexico,
South Atlantic, and the Caribbean (78
FR 22950). That interim final rule did
not create any new rights or obligations
for the regulated entities. Rather, the
rule merely reorganized the existing
regulatory requirements in the Code of
Federal Regulations into a new format.
This final rule incorporates this new
format into the regulatory text; it does
not change the specific regulatory
requirements that were contained in the
proposed rule. Therefore, as a result of
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action” to describe this document Director, Office of Sustainable Fisheries, 29202'5, 85209-0,
because the management measures performing the functions and duties of the 23021 '8, 2503?'0,
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Small Business Administration during
the proposed rule stage that this action
would not have a significant economic
impact on a substantial number of small
entities. The factual basis for this
certification was published in the
proposed rule and is not repeated here.
No comments were received regarding
the certification and NMFS has not
received any new information that
would affect its determination. No
changes to the final rule were made in

(d) Seasonal closure of the
recreational sector for shallow-water
grouper (SWG). The recreational sector
for SWG, in or from the Gulf EEZ, is
closed each year from February 1
through March 31, in the portion of the
Gulf EEZ seaward of rhumb lines
connecting, in order, the points in the
following table. During the closure, the
bag and possession limit for SWG in or
from the Gulf EEZ seaward of the
following rhumb lines is zero.

(e) Seasonal closure of the
recreational sector for gag.

The recreational sector for gag, in or
from the Gulf EEZ, is closed from
January 1 through June 30 and
December 3 through December 31, each
year. During the closure, the bag and
possession limit for gag in or from the
Gulf EEZ is zero.

[FR Doc. 2013-13198 Filed 6-3-13; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF ENERGY

10 CFR Part 431
[Docket No. EERE-2013-BT-STD-0022]
RIN 1904-AD00

Energy Efficiency Program for
Commercial and Industrial Equipment:
Public Meeting and Availability of the
Framework Document for Refrigerated
Beverage Vending Machines

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of public meeting and
availability of the Framework
document.

SUMMARY: The U.S. Department of
Energy (DOE) is considering amending
its energy conservation standards for
refrigerated beverage vending machines.
To inform interested parties and to
facilitate this process, DOE has prepared
a Framework document that details the
analytical approach and preliminary
scope of the rulemaking, and identifies
several issues on which DOE is
particularly interested in receiving
comments. DOE will hold a public
meeting to discuss and receive
comments on its planned analytical
approach and issues it will address in
this rulemaking proceeding. DOE
welcomes written comments and
relevant data from the public on any
subject within the scope of this
rulemaking.

DATES: Meeting: DOE will hold a public
meeting on Thursday, June 20, 2013 in
Washington, DC.

DOE must receive requests to speak at
the public meeting before 4:00 p.m.,
June 13, 2013. DOE must receive an
electronic copy of the statement with
the name and, if appropriate, the
organization of the presenter to be given
at the public meeting before 4:00 p.m.,
June 13, 2013.

Comments: DOE will accept written
comments, data, and information
regarding the Framework document

before and after the public meeting, but
no later than July 19, 2013.

ADDRESSES: DOE plans to make the
public meeting available via webinar.
Registration information, participant
instructions, and information about the
capabilities available to webinar
participants will be published on DOE’s
Web site at: http://
wwwl.eere.energy.gov/buildings/
appliance standards/rulemaking.aspx/
ruleid/73. Participants are responsible
for ensuring their systems are
compatible with the webinar software.

The public meeting will be held at the
U.S. Department of Energy, Forrestal
Building, June 20, 2013, 1000
Independence Avenue SW.,
Washington, DC 20585-0121. Please
note that foreign nationals planning to
participate in the public meeting are
subject to advance security screening
procedures. If a foreign national wishes
to participate in the public meeting,
please inform DOE of this fact as soon
as possible by contacting Ms. Brenda
Edwards at (202) 586—2945 so that the
necessary procedures can be completed.
Please note that any person wishing to
bring a laptop computer into the
Forrestal Building will be required to
obtain a property pass. Visitors should
avoid bringing laptops, or allow an extra
45 minutes. As noted above, persons
may also attend the public meeting via
webinar.

Interested parties are encouraged to
submit comments electronically by the
following methods:

e Federal eRulemaking Portal:
www.regulations.gov. Follow the
instructions for submitting comments.

e Email to the following address:
BVM20135STD0022@ee.doe.gov. Include
docket number EERE-2013-BT-STD—
0022 and/or RIN 1904-AD00 in the
subject line of the message. All
comments should clearly identify the
name, address, and, if appropriate,
organization of the commenter. Submit
electronic comments in WordPerfect,
Microsoft Word, PDF, or ASCII file
format, and avoid the use of special
characters or any form of encryption.

e Postal Mail: Ms. Brenda Edwards,
U.S. Department of Energy, Building
Technologies Program, Mailstop EE-2],
Framework Document for Refrigerated
Beverage Vending Machines, Docket No.
EERE-2013-BT-STD-0022 and/or RIN
1904—-AD00, 1000 Independence
Avenue SW., Washington, DC 20585—

0121. If possible, please submit all items
on a compact disc (CD), in which case
it is not necessary to include printed
copies. (Please note that comments sent
by mail are often delayed and may be
damaged by mail screening processes.)

e Hand Delivery/Courier: Ms. Brenda
Edwards, U.S. Department of Energy,
Building Technologies Program, Sixth
Floor, 950 L’Enfant Plaza SW.,
Washington, DC 20024. Telephone:
(202) 586—2945. If possible, please
submit all items on a CD, in which case
it is not necessary to include printed
copies.

Instructions: All submissions received
must include the agency name and
docket number and/or RIN for this
rulemaking. No telefacsimilies (faxes)
will be accepted.

Docket: The docket is available for
review at http://www.regulations.gov/
#!docketDetail;D=EERE-2013-BT-STD-
0022, and will include Federal Register
notices, the Framework document,
notice of proposed rulemaking, public
meeting attendee lists and transcripts,
comments, and other supporting
documents/materials throughout the
rulemaking process. The regulations.gov
Web page contains instructions on how
to access all documents, including
public comments, in the docket. The
docket can be accessed by searching for
docket number EERE-2013-BT-STD-
0022 on the regulations.gov Web site.
All documents in the docket are listed
in the www.regulations.gov index.
However, not all documents listed in
the index may be publicly available,
such as information that is exempt from
public disclosure.

FOR FURTHER INFORMATION CONTACT: Mr.
Charles Llenza, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies, EE-2], 1000
Independence Avenue SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—2192. Email:
refrigerated beverage

vending machines@ee.doe.gov.

Ms. Elizabeth Kohl, U.S. Department
of Energy, Office of the General Counsel,
GC-71, 1000 Independence Avenue
SW., Washington, DC 20585-0121.
Telephone: (202) 586—7796. Email:
Elizabeth.Kohl@hqg.doe.gov.

For information on how to submit or
review public comments and on how to
participate in the public meeting,
contact Ms. Brenda Edwards, U.S.
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Department of Energy, Office of Energy
Efficiency and Renewable Energy,
Building Technologies Program, EE-2],
1000 Independence Avenue SW.,
Washington, DC, 20585-0121.
Telephone (202) 586—2945. Email:
Brenda.Edwards@ee.doe.gov.

SUPPLEMENTARY INFORMATION:

Part B 1 of the Energy Policy and
Conservation Act of 1975 (EPCA),
Public Law 94-163 (42 U.S.C. 6291—
6309) established the Energy
Conservation Program for Consumer
Products Other Than Automobiles, a
program covering most major household
appliances.2 EPCA directed DOE to
prescribe energy conservation standards
for beverage vending machines (42
U.S.C. 6295(v)), and DOE published a
final rule for beverage vending
machines on August 31, 2009. (74 FR at
44914).

Within 6 years after issuance of any
final rule establishing or amending a
standard, EPCA also requires DOE to
publish a notice determining whether to
amend such standards. If DOE
determines that amendment is
warranted, DOE must also issue a notice
of proposed rulemaking (NOPR)
including new proposed energy
conservation standards by that same
date. (42 U.S.C. 6295(m)(1)) DOE
prepared this Framework document to
consider amending the energy
conservation standards for refrigerated
beverage vending machines. This
document explains the relevant issues,
analyses, and processes DOE anticipates
using to determine whether to amend
the standards, and, if so, for the
development of such amended
standards. The focus of the public
meeting noted above will be to discuss
the information presented and issues
identified in the Framework document.
At the public meeting, DOE will make
presentations and invite discussion on
the rulemaking process as it applies to
refrigerated beverage vending machines.
DOE will also solicit comments, data,
and information from participants and
other interested parties.

DOE is planning to conduct in-depth
technical analyses in the following
areas: (1) Engineering; (2) energy use; (3)
life-cycle cost and payback period; (4)
national impacts; (5) manufacturer
impacts; (6) emissions impacts; (7)
utility impacts; (8) employment
impacts; and (9) regulatory impacts.
Additionally, DOE will also conduct

1For editorial reasons, upon codification in the
U.S. Code, Part B was redesignated Part A.

2 All references to EPCA in this document refer
to the statute as amended through the American
Energy Manufacturing Technical Corrections Act
(AEMTCA), Pub. L. 112-210 (Dec. 18, 2012).

several other analyses to support these
analyses, including the market and
technology assessment, the screening
analysis (which contributes to the
engineering analysis), the markups
analysis (which contributes to the life-
cycle cost and payback period analysis),
and the shipments analysis (which
contributes to the national impacts
analysis).

Public Participation

DOE encourages those who wish to
participate in the public meeting to
obtain the Framework document and to
be prepared to discuss its contents. A
copy of the Framework document is
available at: http://
wwwl.eere.energy.gov/buildings/
appliance standards/rulemaking.aspx/
ruleid/73.

Public meeting participants need not
limit their comments to the issues
identified in the Framework document.
DOE is also interested in comments on
other relevant issues that participants
believe would affect energy
conservation standards for this
equipment, applicable test procedures,
or the preliminary determination on the
scope of coverage. DOE invites all
interested parties, whether or not they
participate in the public meeting, to
submit in writing by July 19, 2013
comments and information on matters
addressed in the Framework document
and on other matters relevant to DOE’s
consideration of coverage and standards
for refrigerated beverage vending
machines.

The public meeting will be conducted
in an informal, facilitated, conference
style. There shall be no discussion of
proprietary information, costs or prices,
market shares, or other commercial
matters regulated by U.S. antitrust laws.
A court reporter will record the
proceedings of the public meeting, after
which a transcript will be available at:
http://www1.eere.energy.gov/buildings/
appliance standards/rulemaking.aspx/
ruleid/73 and available for purchase
from the court reporter.

After the public meeting and the close
of the comment period on the
Framework document, DOE will collect
additional data, conduct the analyses as
discussed in the Framework document
and at the public meeting, and review
the public comments received.

DOE considers public participation to
be a very important part of the process
for determining whether to establish
energy conservation standards and, if
so, in setting those standards. DOE
actively encourages the participation
and interaction of the public during the
comment period in each stage of the
rulemaking process. Beginning with the

Framework document, and during each
subsequent public meeting and
comment period, interactions with and
among members of the public provide a
balanced discussion of the issues to
assist DOE in the standards rulemaking
process. Accordingly, anyone who
wishes to participate in the public
meeting, receive meeting materials, or
be added to the DOE mailing list to
receive future notices and information
about this rulemaking should contact
Ms. Brenda Edwards at (202) 586—2945,
or via email at
Brenda.Edwards@ee.doe.gov.

Issued in Washington, DC, on May 29,
2013.

Kathleen B. Hogan,

Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.

[FR Doc. 2013-13174 Filed 6—3-13; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2013-0273; Airspace
Docket No. 13—-ASW-9]

Proposed Amendment of Class D and
Class E Airspace; San Marcos, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class D and Class E airspace at
San Marcos, TX. Additional controlled
airspace is necessary to accommodate
new Standard Instrument Approach
Procedures (SIAP) at San Marcos
Municipal Airport and the
decommissioning of the Garys Locator
Outer Marker (LOM). The FAA is taking
this action to enhance the safety and
management of Instrument Flight Rules
(IFR) operations for SIAPs at the airport.
Adjustments to the geographic
coordinates also would be made.

DATES: Comments must be received on
or before July 19, 2013.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001. You must
identify the docket number FAA-2013—
0273/Airspace Docket No. 13—ASW-9,
at the beginning of your comments. You
may also submit comments through the
Internet at http://www.regulations.gov.
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You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between
9:00 a.m. and 5:00 p.m., Monday

through Friday, except Federal holidays.

The Docket Office (telephone 1-800—
647-5527), is on the ground floor of the
building at the above address.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone: (817) 321—
7716.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2013-0273/Airspace
Docket No. 13—ASW-9.” The postcard
will be date/time stamped and returned
to the commenter.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports airtraffic/
air traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except Federal holidays. An informal
docket may also be examined during
normal business hours at the office of
the Central Service Center, 2601
Meacham Blvd., Fort Worth, TX 76137.

Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking
(202) 267-9677, to request a copy of
Advisory Circular No. 11-2A, Notice of
Proposed Rulemaking Distribution
System, which describes the application
procedure.

The Proposal

This action proposes to amend Title
14, Code of Federal Regulations (14
CFR), part 71 by amending Class D
airspace and Class E airspace extending
upward from 700 feet above the surface
to accommodate new standard
instrument approach procedures and
the decommissioning of the Garys LOM
at San Marcos Municipal Airport, San
Marcos, TX. Accordingly, small
segments of Class D airspace would
extend west and north from the current
4.2-mile radius of the airport to 11.8
miles north of the airport, and small
segments of Class E airspace would
extend west, east, southeast and south
of the 6.7-mile radius of the airport to
retain the safety and management of IFR
aircraft in Class D and Class E airspace
to/from the en route environment.
Geographic coordinates for San Marcos
Municipal Airport and Lockhart
Municipal Airport would also be
updated to coincide with the FAA’s
aeronautical database.

Class D airspace areas are published
in Paragraph 5000, and Class E airspace
areas in Paragraph 6005 of FAA Order
7400.9W, dated August 8, 2012 and
effective September 15, 2012, which is
incorporated by reference in 14 CFR
71.1. The Class D and Class E airspace
designations listed in this document
would be published subsequently in the
Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in

Title 49 of the U.S. Code. Subtitle 1,
Section 106 describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
amend controlled airspace at San
Marcos Municipal Airport, San Marcos,
TX.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1E,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR Part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g); 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9W,
Airspace Designations and Reporting
Points, dated August 8, 2012, and
effective September 15, 2012, is
amended as follows:

Paragraph 5000 Class D Airspace

* * * * *

ASW TX D San Marcos, TX [Amended]

San Marcos Municipal Airport, TX

(Lat. 29°53’34” N, long. 97°51°47” W.)

That airspace extending upward from the
surface to and including 3,100 feet MSL
within a 4.2-mile radius of San Marcos
Municipal Airport, and within 1 mile each
side of the 313° bearing from the airport
extending from the 4.2-mile radius to 5 miles
northwest of the airport, and within 1 mile
each side of the 268° bearing from the airport
extending from the 4.2-mile radius to 4.4
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miles west of the airport, and within 1 mile
each side of the 358° bearing from the airport
extending from the 4.2-mile radius to 4.4
miles north of the airport. This Class D
airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective dates and
times will thereafter be continually
published in the Airport/Facility Directory.

Paragraph 6005 Class E Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW TX E5 San Marcos, TX [Amended]

San Marcos Municipal Airport, TX

(Lat. 29°53’34” N, long. 97°51°47” W.)
Lockhart Municipal Airport, TX

(Lat. 29°51°01” N., long. 97°40°21” W.)

That airspace extending upward from 700
feet above the surface within a 6.7-mile
radius of San Marcos Municipal Airport, and
within 2 miles each side of the 268° bearing
from the airport extending from the 6.7-mile
radius to 13.1 miles west of the airport, and
within 2 miles each side of the 313° bearing
from the airport extending from the 6.7-mile
radius to 11.1 miles northwest of the airport,
and within 2 miles each side of the 088°
bearing from the airport extending from the
6.7-mile radius to 10.4 miles east of the
airport, and within 2 miles each side of the
133° bearing from the airport extending from
the 6.7-mile radius to 9.6 miles southeast of
the airport, and within 2 miles each side of
the 178° bearing from the airport extending
from the 6.7-mile radius to 10.4 miles south
of the airport, and within a 6.3-mile radius
of Lockhart Municipal Airport.

Issued in Fort Worth, TX, on May 22, 2013.

David P. Medina,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2013-13016 Filed 6-3-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2013-0002; Airspace
Docket No. 12-AS0-46]

Proposed Establishment of Class E
Airspace; Umatilla, FL

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
establish Class E Airspace at Umatilla,
FL, to accommodate the Area
Navigation (RNAV) Global Positioning
System (GPS) Standard Instrument
Approach Procedures at Umatilla
Municipal Airport. This action would
enhance the safety and airspace

management of Instrument Flight Rules
(IFR) operations at the airport.

DATES: Comments must be received on
or before July 19, 2013. The Director of
the Federal Register approves this
incorporation by reference action under
title 1, Code of Federal Regulations, part
51, subject to the annual revision of
FAA, Order 7400.9 and publication of
conforming amendments.

ADDRESSES: Send comments on this rule
to: U. S. Department of Transportation,
Docket Operations, West Building
Ground Floor, Room W12-140, 1200
New Jersey, SE., Washington, DC
20590-0001; Telephone: 1-800—647—
5527; Fax: 202—493-2251. You must
identify the Docket Number FAA-2013—
0002; Airspace Docket No. 12-AS0-46,
at the beginning of your comments. You
may also submit and review received
comments through the Internet at
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: John
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305-6364.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments,
as they may desire. Comments that
provide the factual basis supporting the
views and suggestions presented are
particularly helpful in developing
reasoned regulatory decisions on the
proposal. Comments are specifically
invited on the overall regulatory,
aeronautical, economic, environmental,
and energy-related aspects of the
proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA—
2013-0002; Airspace Docket No. 12—
AS0O-46) and be submitted in triplicate
to the Docket Management System (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Persons wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: ‘“Comments to
Docket No. FAA—-2013-0002; Airspace
Docket No. 12-AS0-46.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal

contained in this notice may be changed
in light of the comments received. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded from and
comments submitted through http://
www.regulations.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov/
airports_airtraffic/air traffic/
publications/airspace amendments/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except Federal Holidays. An informal
docket may also be examined between
8:00 a.m. and 4:30 p.m., Monday
through Friday, except Federal
Holidays, at the office of the Eastern
Service Center, Federal Aviation
Administration, room 350, 1701
Columbia Avenue, College Park, Georgia
30337.

Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, to request a copy of
Advisory circular No. 11-2A, Notice of
Proposed Rulemaking distribution
System, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to Title 14, Code of Federal
Regulations (14 CFR) part 71 to establish
Class E airspace at Umatilla, FL,
providing the controlled airspace
required to support the RNAV (GPS)
standard instrument approach
procedures for Umatilla Municipal
Airport. Controlled airspace extending
upward from 700 feet above the surface
within a 6.7-mile radius of Umatilla
Municipal Airport would be established
for the safety and management of IFR
operations at the airport.

Class E airspace designations are
published in Paragraph 6005 of FAA
Order 7400.9W, dated August 8, 2012,
and effective September 15, 2012, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and


http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
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http://www.regulations.gov
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routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this
proposed rule, when promulgated,
would not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This proposed
rulemaking is promulgated under the
authority described in Subtitle VII, Part,
A, Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This proposed regulation is
within the scope of that authority as it
would establish Class E airspace at
Umatilla Municipal Airport, Umatilla,
FL.

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1E,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

The Proposed Amendment:

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR Part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation

Administration Order 7400.9W,
Airspace Designations and Reporting
Points, dated August 8, 2012, effective
September 15, 2012, is amended as
follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward from 700 Feet or More
Above the Surface of the Earth.

* * * * *

ASO FL E5 Umatilla, FL [New]
Umatilla Municipal Airport, FL
(Lat. 28°55’27” N., long. 82°39'07” W.)
That airspace extending upward from 700
feet above the surface within a 6.7-mile
radius of Umatilla Municipal Airport.

Issued in College Park, Georgia, on: May
23, 2013.

Jackson D. Allen,

Acting Manager, Operations Support Group,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2013-13020 Filed 6—3-13; 8:45 am]
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 49
[EPA-HQ-OAR-2003-0076; FRL-9818-8]
RIN 2060-AR25

Review of New Sources and
Modifications in Indian Country

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing three
changes to the New Source Review
(NSR) program for minor sources and
minor modifications at major sources in
Indian country, which we refer to as the
“Tribal minor NSR program.” First, we
propose to expand the list of emissions
units and activities that are exempt from
the Tribal minor NSR program by
adding several types of low-emitting
units and activities. Second, we propose
to more clearly define the term
‘“‘commence construction” and add the
term ‘“‘begin construction” to better
reflect the regulatory requirements
associated with construction activities.
We believe both of these proposed
changes would simplify the program,
resulting in less burdensome
implementation without detriment to air
quality in Indian country. Lastly, we are
reconsidering the advance notification
period for relocation of a true minor
source in response to a petition received
on the final Tribal NSR rule from the
American Petroleum Institute, the
Independent Petroleum Association of

America and America’s Natural Gas
Alliance.

DATES: Comments must be received on
or before August 5, 2013.

Public Hearing. If anyone contacts us
requesting to speak at a public hearing
by June 25, 2013, we will hold a public
hearing. Additional information about
the hearing will be published in a
subsequent Federal Register notice.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OAR-2003-0076, by one of the
following methods:

e http://www.regulations.gov: Follow
the online instructions for submitting
comments.

e Email: a-and-r-docket@epa.gov.
Attention Docket ID No. EPA-HQ-
OAR-2003-0076.

e Fax:(202) 566—9744.

e Mail: Attention Docket ID No. EPA-
HQ-OAR-2003-0076, Air and Radiation
Docket, Mailcode: 28221T, U.S.
Environmental Protection Agency, 1200
Pennsylvania Avenue NW., Washington,
DC 20460. Please include a total of two
copies.

e Hand Delivery: Air and Radiation
Docket, EPA/DC, EPA West, Room 3334,
1301 Constitution Avenue NW.,
Washington, DC 20004, Attention
Docket ID No. EPA-HQ-OAR-2003—
0076. Such deliveries are only accepted
during the Docket Center’s normal hours
of operation, and special arrangements
should be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OAR-2003—
0076. The EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “anonymous access’ system,
which means the EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send an email
comment directly to the EPA without
going through www.regulations.gov,
your email address will be
automatically captured and included as
part of the comment that is placed in the
public docket and made available on the
Internet. If you submit an electronic
comment, the EPA recommends that
you include your name and other



http://www.regulations.gov
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contact information in the body of your
comment and with any disk or CD-ROM
you submit. If the EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
the EPA may not be able to consider
your comment. Electronic files should
avoid the use of special characters, any
form of encryption, and be free of any
defects or viruses. For additional
instructions on submitting comments,
go to section I.B of the SUPPLEMENTARY
INFORMATION section of this document.
Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Air and Radiation Docket, EPA/DC,
EPA West, Room 3334, 1301
Constitution Avenue NW., Washington,
DC. The Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the Air
and Radiation Docket is (202) 566—1742.

FOR FURTHER INFORMATION CONTACT: For
technical information, contact Greg
Nizich, Air Quality Policy Division,
Office of Air Quality Planning and
Standards (C504—03), Environmental
Protection Agency, Research Triangle

Park, North Carolina 27711; telephone
number (919) 541-3078; fax number
(919) 541-5509; email address:
nizich.greg@epa.gov.

To request a public hearing or
information pertaining to a public
hearing on this document, contact Ms.
Pamela Long, Air Quality Policy
Division, Office of Air Quality Planning
and Standards (C504—-01),
Environmental Protection Agency,
Research Triangle Park, North Carolina
27711; telephone number (919) 541—
0641; fax number (919) 541-5509; email
address: long.pam@epa.gov.
SUPPLEMENTARY INFORMATION: The
information in this Supplementary
Information section of this preamble is
organized as follows:

I. General Information
A. Does this action apply to me?
B. What should I consider as I prepare my
comments for the EPA?
1. Submitting CBI
2. Tips for Preparing Your Comments
C. Where can I get a copy of this document
and other related information?
D. How can I find information about a
possible public hearing?
E. What acronyms, abbreviations and units
are used in this preamble?
II. Purpose
III. Background
A. What are the general requirements of the
minor NSR program?
B. What is the Tribal NSR rule?
C. What is the status of the NSR air quality
program in Indian Country?
IV. Proposed Revisions to the Tribal Minor
NSR rule
A. Emissions Units and Activities
Exempted From the Tribal Minor NSR
Rule

B. Defining Construction-Related Activities
for Permitting Purposes
C. Advance Notification Time Period for
Relocation of True Minor Sources
V. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act
D. Unfunded Mandates Reform Act
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments
G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks
H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution or Use
. National Technology Transfer and
Advancement Act
J. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations
K. Determination Under Section 307(d)
VI. Statutory Authority

—

I. General Information

A. Does this action apply to me?

Entities potentially affected by this
proposed rule include owners and
operators of emission sources in all
industry groups located in Indian
country, the EPA and tribal
governments that are delegated
administrative authority to assist the
EPA with the implementation of these
federal regulations. Categories and
entities potentially affected by this
action are expected to include:

Category

NAICS »

Examples of regulated entities

INAUSENY oo

21111
211111
211112
212321

22111
221210

22132

23899
311119

3116
321113
321212

32191
323110
324121

3251
32711
32732

3279

331511
3323
332812

Oil and gas production/operations.

Natural Gas Liquid Extraction.
Sand and Gravel Mining.

Electric power generation.

Natural Gas Distribution.

Sewage treatment facilities.

Sand and shot blasting operations.
Animal food manufacturing.

Sawmills.

Printing operations (lithographic).
Asphalt hot mix.
Chemical preparation.

Concrete batching plant.
Fiber glass operations.
Casting Foundry (Iron).
Fabricated structural metal.
Surface coating operations.
Fabricated metal products.
Machinery manufacturing.

Grain Elevator.
Gasoline bulk plant.

Clay and ceramics operations (kilns).

Wood kitchen cabinet manufacturing.

Crude Petroleum and Natural Gas Extraction.

Beef Cattle Complex, Slaughter House and Meat Packing Plant.

Softwood Veneer and Plywood Manufacturing.
Millwork (wood products manufacturing).
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Category

NAICS »

Examples of regulated entities

Federal government
State/local/tribal government

4471
54171
562212
72112
811121
924110
924110

Gasoline station.

Solid Waste Landfill.
Other (natural gas-fired boilers).b
Auto body refinishing.

Professional, Scientific, and Technical Services.

Administration of Air and Water Resources and Solid Waste Management Programs.
Administration of Air and Water Resources and Solid Waste Management Programs.

aNorth American Industry Classification System.
bUsed NAICS code designated for casino hotels.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
subject to the Tribal minor NSR
program, and therefore potentially
affected by this action. To determine
whether your facility is affected by this
action, you should examine the
applicability criteria in 40 CFR 49.151
through 49.161 (i.e., the Tribal minor
NSR rule). If you have any questions
regarding the applicability of this action
to a particular entity, contact the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

B. What should I consider as I prepare
my comments for the EPA?

1. Submitting CBI

Do not submit this information to the
EPA through www.regulations.gov or
email. Clearly mark the part or all of the
information that you claim to be CBI.
For CBI information in a disk or CD
ROM that you mail to the EPA, mark the
outside of the disk or CD ROM as CBI
and then identify electronically within
the disk or CD ROM the specific
information that is claimed as CBI. In
addition to one complete version of the
comment that includes information
claimed as GBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
Send or deliver information identified
as CBI only to the following address:
Roberto Morales, OAQPS Document
Control Officer (C404-02),
Environmental Protection Agency,
Research Triangle Park, NC 27711,
Attention: Docket ID No. EPA-HQ-
OAR-2003-0076.

2. Tips for Preparing Your Comments

When submitting comments,
remember to:

¢ Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

e Follow directions—The agency may
ask you to respond to specific questions

or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

e Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

o Describe any assumptions and
provide any technical information and/
or data that you used.

o If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

¢ Provide specific examples to
illustrate your concerns, and suggest
alternatives.

e Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

e Make sure to submit your
comments by the comment period
deadline identified.

C. Where can I get a copy of this
document and other related
information?

In addition to being available in the
docket, an electronic copy of this
proposed rule will also be available on
the World Wide Web. Following
signature by the EPA Administrator, a
copy of this proposed rule will be
posted in the regulations and standards
section of our NSR Web site, under
Regulations & Standards, at http://
WWW.epa.gov/nsr.

D. How can I find information about a
possible public hearing?

To request a public hearing or
information pertaining to a public
hearing on this document, contact Ms.
Pamela Long, Air Quality Policy
Division, Office of Air Quality Planning
and Standards (C504—03),
Environmental Protection Agency,
Research Triangle Park, North Carolina
27711; telephone number (919) 541—
0641; fax number (919) 541-5509; email
address: long.pam@epa.gov.

E. What acronyms, abbreviations and
units are used in this preamble?

The following acronyms,
abbreviations and units are used in this
preamble:

BACT Best Available Control Technology

CAA or Act Clean Air Act

EPA U.S. Environmental Protection Agency

FARR Federal Air Rule for Indian
Reservations

FIP Federal Implementation Plan

FR Federal Register

GHG Greenhouse Gas

GP General Permit

HAPs Hazardous Air Pollutants

ICR Information Collection Request

LAER Lowest Achievable Emission Rate

MACT Maximum Achievable Control
Technology

MMBTU/hr
per hour

NAAQS National Ambient Air Quality
Standard

NESHAP National Emission Standards for
Hazardous Air Pollutants

NSPS New Source Performance Standards

NSR New Source Review

NOx Nitrogen Oxide

NTTAA National Technology Transfer and
Advancement Act

OMB Office of Management and Budget

PSD Prevention of Significant Deterioration

PTE Potential to Emit

RFA Regulatory Flexibility Act

SBA Small Business Administration

SIP State Implementation Plan

TIP Tribal Implementation Plan

TSD Technical Support Document

tpy Tons Per Year

UMRA Unfunded Mandates Reform Act

Million British thermal units

II. Purpose

The purpose of this rule is to propose
and seek comment on three revisions to
the Tribal minor NSR rule? that will
streamline implementation by adding
more exempted units/activities,
clarifying language related to
construction and relocation of true
minor sources. Specifically, we are
proposing to add seven categories of
units/activities that will be listed as
exempt from the Tribal minor NSR rule
because their emissions are deemed
insignificant. Listing these categories
explicitly will mean that many
applicants and reviewing authorities
will not need to calculate potential
emissions for activities that can be
deemed insignificant. In the preamble to
the Tribal minor NSR rule, we
committed to considering the addition

1The Tribal minor NSR rule is a component of
“Review of New Sources and Modifications in
Indian Country, Final Rule” 76 FR 38747 (July 1,
2011) (the Tribal minor NSR rule).
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of exempt units/activities to the list in
that final rule, as requested by
commenters. This proposed rule fulfills
that commitment.

In the Tribal minor NSR rule, the term
“commence construction” is used in
two different contexts, i.e., the
provisions governing construction
prohibition, and also the provisions
specifying that construction must occur
within 18 months of the permit effective
date. In this proposal, we are clarifying
this distinction by proposing two
different terms for those situations—
“begin construction” and ‘“commence
construction.” Accordingly, we are also
proposing to replace ‘“commence
construction” with “begin
construction,” in certain sections of the
regulatory text for consistency. The
third proposed revision is
reconsideration of the 30-day advance
notice requirement for a true minor
source prior to relocation. This is in
response to a request on the final rule
from the American Petroleum Institute,
the Independent Petroleum Association
of America and America’s Natural Gas
Alliance.

III. Background

A. What are the general requirements of
the minor NSR program?

Section 110(a)(2)(C) of the Clean Air
Act (Act) requires that every state
implementation plan (SIP) include a
program to regulate the construction
and modification of stationary sources,
including a permit program as required
in parts C and D of title I of the Act, to
ensure attainment and maintenance of
the National Ambient Air Quality
Standards (NAAQS). The permitting
program for minor sources is addressed
by section 110(a)(2)(C) of the Act, which
we commonly refer to as the minor NSR
program. A minor source means a
source that has a potential to emit (PTE)
lower than the major NSR applicability
threshold for a particular pollutant as
defined in the applicable nonattainment
major NSR program or Prevention of
Significant Deterioration (PSD) program.

States must develop minor NSR
programs to attain and maintain the
NAAQS and the federal requirements
for state minor NSR programs are
outlined in 40 CFR 51.160 through
51.164. These federal requirements for
minor NSR programs are considerably
less prescriptive than those for major
sources and, as a result, there is a larger
variation of requirements across the
state minor NSR programs.

Furthermore, sections 301(a) and
301(d)(4) of the Act, as implemented

through the Tribal Authority Rule,?
provide the EPA with a broad degree of
discretion in developing a program to
regulate new and modified minor
sources in Indian country.

B. What is the Tribal NSR rule?

The “Review of New Sources and
Modifications in Indian country” (i.e.,
Tribal NSR rule) final rule was
published in the Federal Register on
July 1, 2011 (76 FR 38748), pursuant to
sections 301(a) and (d) of the Act. This
rule established a federal
implementation plan (FIP) for Indian
country that includes two NSR
regulations for the protection of air
resources in Indian country. These two
new NSR regulations work together with
the pre-existing PSD program at 40 CFR
52.213 and the title V operating permits
program at 40 CFR part 714 to provide
a comprehensive permitting program for
Indian country to ensure that air quality
in Indian country will be protected in
the manner intended by the Act.

One regulation created by the Tribal
NSR rule, which we call the “Tribal
minor NSR rule,” applies to new and
modified minor stationary sources
(minor sources) and to minor
modifications at existing major
stationary sources (major sources)
throughout Indian country where there
is no EPA-approved plan in place. The
second regulation, which we refer to as
the “tribal nonattainment major NSR
rule,” applies to new and modified
major sources in areas of Indian country
that are designated as not attaining the
NAAQS (nonattainment areas). Through
these two regulations, the Tribal NSR
rule ensures that Indian country will be
protected in the manner intended by the
Act by establishing a preconstruction
permitting program for new or modified
minor sources, minor modifications at
major sources, and new major sources
and major modifications in
nonattainment areas.

The Tribal minor NSR rule applies to
new and modified minor sources and to

2The Tribal Authority Rule is comprised of
Subpart A of 40 CFR part 49, which is titled “Indian
Country: Air Quality Planning and Management”.

3The PSD program is a preconstruction
permitting program that applies to new major
stationary sources (major sources) and major
modifications in areas attaining the NAAQS,
including attainment areas in Indian country.

4Title V of the Act requires all new and existing
major sources in the United States to obtain and
comply with an operating permit that brings
together all of the source’s applicable requirements
under the Act. All states, numerous local areas and
one tribe have approved title V permitting programs
under the regulations at 40 CFR part 70. The EPA
implements the part 71 federal program in Indian
country and other areas that are not covered by an
approved part 70 program. Currently, one tribe has
been delegated authority to assist the EPA with
administration of the federal part 71 program.

minor modifications at major sources.
New minor sources with a PTE equal to
or greater than the minor NSR
thresholds, or modifications at existing
minor sources with allowable emissions
increases equal to or greater than the
minor NSR thresholds, must apply for
and obtain a minor NSR permit prior to
beginning construction of the new
source or modification.

Under the nonattainment major NSR
rule, affected sources are required to
comply with the provisions of 40 CFR
part 51, Appendix S. In recent years,
Appendix S has primarily been used as
a transitional rule for nonattainment
major NSR permitting in nonattainment
areas for which state agencies do not
have an approved nonattainment major
NSR program for a particular pollutant
in their SIPs. Sources subject to the
nonattainment major NSR rule must
meet requirements for Lowest
Achievable Emissions Rate (LAER)
control technology, emissions offsets
and compliance certification.

The effective date of the minor Tribal
NSR rule was August 30, 2001. To
facilitate the effective implementation of
the Tribal minor NSR program, some
components of the rule were phased in.
Generally, the applicability of the
preconstruction permitting rules to new
synthetic minor sources ® began on the
rule’s effective date, August 30, 2011;
for new or modified true minor
sources,® the rules apply beginning the
earlier of September 2, 2014, or 6
months after the publication of a final
general permit for that source category
in the Federal Register (40 CFR
49.151(c)(1)(iii)(B)). In addition, existing
true minor sources in Indian country
were required to register with their
reviewing authority by March 1, 2013.

C. What is the status of the NSR air
quality program in Indian Country?

No tribe is currently administering an
EPA-approved PSD program. Therefore,
the EPA has been implementing a FIP to
issue PSD permits for major sources in

540 CFR 49.152 defines “synthetic minor source”
as a source that otherwise has the potential to emit
regulated NSR pollutants in amounts that are at or
above those for major sources in section 49.167,
section 52.21 or section 71.2 of chapter 40, as
applicable, but that has taken a restriction so that
its PTE is less than such amounts for major sources.
Such restrictions must be enforceable as a practical
matter.

640 CFR 49.152 defines “true minor source” as
a source, not including the exempt emissions units
and activities listed in section 49.153(c), that emits
or has the potential to emit regulated NSR
pollutants in amounts that are less than the major
source thresholds in section 49.167 or section 52.21
of Chapter 40, as applicable, but equal to or greater
than the minor NSR thresholds in section 49.153,
without the need to take an enforceable restriction
to reduce its PTE to such levels.
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attainment areas of Indian country (40
CFR 52.21). There are also no tribes
currently administering an EPA-
approved nonattainment major NSR
program, so EPA is the reviewing
authority under a FIP (40 CFR 49.166
through 49.175). Only a few tribes are
administering EPA-approved minor
NSR programs. Accordingly, EPA
administers minor NSR programs in
most areas of Indian country under a
FIP (40 CFR 49.151 through 49.165).

Sections 301(d) and 110(o) of the Act
provide eligible tribes the opportunity
to develop their own tribal programs
and we encourage eligible tribes to
develop their own minor and
nonattainment major NSR programs, as
well as a PSD major source program, for
incorporation into tribal
implementation plans (TIPs). Tribes
may use the tribal NSR FIP program as
a model if they choose to develop their
own TIPs and seek our approval.

IV. Proposed Revisions to the Tribal
Minor NSR Rule

This section discusses the proposed
revisions to the Tribal minor NSR rule
and our rationale for proposing those
changes. We solicit public comment on
the changes being proposed and will
consider those comments in developing
the final rule.

A. Emissions Units and Activities
Exempted From the Tribal Minor NSR
Rule

In the Tribal minor NSR rule
promulgated on July 1, 2011 (76 FR
38792), we exempted seven emissions
units/activities from the Tribal minor
NSR permitting program pursuant to 40
CFR 49.153(c) because their potential
emissions are insignificant. Listing
units/activities with trivial emissions as
exempt saves permitting resources
because it eliminates the need for
applicants or permitting agencies to
calculate the potential emissions to
verify they do not exceed minor source
permitting thresholds. In the preamble
to that rule, we referred to comments
received regarding our originally
proposed list of exempt units/activities
(i.e., the August 21, 2006, proposed
rule) and we committed to consider
additional units/activities for exemption
from minor NSR permitting, and to
propose and seek comment on such
revisions through a separate rulemaking
(76 FR 38759). This proposal fulfills that
commitment.

In the Tribal minor NSR rule
proposed on August 21, 2006, we listed
ten categories of units/activities for
exemption from minor NSR permitting.
We received eleven comment letters
concerning the list of exempted units/

activities. Many commenters said the
list should be more extensive, similar to
state source exemption lists from minor
NSR permitting. The majority of those
commenters stated that a longer list of
exemptions would “level the playing
field” between sources located in Indian
country, and those on adjacent lands
subject to EPA-approved state NSR
programs, by treating them more
equitably regarding the types of minor
sources that would be exempt from
minor NSR permitting. We considered
this information in determining whether
to modify the exemptions list in the
existing Tribal minor NSR rule and also
reviewed unit/activity-exemption lists
from many states that also contain
Indian country.”

We noted several things from our
review of state minor source rules that
apply outside Indian country. One
observation is that some state
regulations do not provide any
minimum NSR pollutant emission
thresholds below which sources are
exempt from state minor NSR
permitting requirements. In those cases,
any new source or activity not
specifically exempted by its state rule is
potentially subject to its minor NSR
permitting program. By contrast, the
existing Tribal minor NSR rule already
contains minor NSR thresholds, thereby
providing a mechanism for sources to
avoid being subject to minor source
permitting without being specifically
listed for exemption. A second
observation is that many state minor
NSR permitting regulations contain
language specifying that a permitting
exemption for a specific source-type
does not apply if that source is subject
to either the requirements of 40 CFR
part 60 NSPS, Part 61 National Emission
Standards for Hazardous Air Pollutants
(NESHAP), or Part 63 MACT (New
Source Performance Standards (NSPS),
NESHAP and MACT programs). By
including such language in their minor
source regulations, the states have
attempted to address any sources that
may have significant emissions and the
potential to negatively impact ambient
air quality. This approach ensures that
sources that might otherwise be exempt
from permitting are subject to minor
NSR permitting. Since the Tribal minor
NSR rule does not contain similar
language, we have chosen fewer
categories than some states, but more
than others, in the number of source-

7 This review included minor NSR permitting
regulations from the State of Colorado and the
South Coast Air Management District since these
states/agencies were specifically cited by
commenters. See Docket ID No. EPA-HQ-OAR-
2003-0076 for the listing of state regulations
reviewed.

types exempted. We have taken this
approach to limit exemptions to fewer
source types since, without the
“backstop” of the permitting obligation
tied to sources subject to NSPS,
NESHAP or MACT programs, we might
inadvertently exempt non-trivial
sources, potentially degrading air
quality in Indian country.

As a result, we considered a variety of
source types and are proposing to add
units/activities to the exemptions list
that are expected: (1) to have inherent
emissions significantly less than the
minor NSR thresholds in 40 CFR 49.153,
and (2) are expected to be very common
and sited at many sources such that an
exemption from needing to calculate
PTE to determine applicability would
reduce the burden on these sources. In
essence, we are seeking to strike a
balance between ensuring that the
permitting of minor emission sources is
consistent with the requirements of the
Act, and exempting source categories
where the permitting process adds
administrative burden but offers no
significant environmental benefit. We
believe the sources we propose to add
to the exempted list have emissions
below the relevant applicability
thresholds due to their operational
nature. See additional discussion below
in the section titled, ‘“‘Information
Obtained from Source Registration
under Federal Air Rule for Indian
Reservations (FARR).”

We note that for determining
applicability, a source’s emissions are
based on PTE and are determined on a
source-wide basis and not an individual
unit basis. For this reason, when
considering potential units/activities for
addition to the exemptions list, which
are excluded from a source’s PTE
calculation, we were mindful of the
possibility that multiple individual
units/activities, while perhaps
individually below the Tribal minor
NSR permitting thresholds, could
collectively exceed those thresholds
(e.g., two non-emergency, stationary
engines at the same facility). For that
reason we limited the number exempt
units/activities to minimize
inadvertently exempting units/activities
that would exceed minor source
permitting thresholds based on
combined potential emissions with
other exempted units/activities at the
source.

Several of the units/activities we are
proposing to add to the exemptions list
are currently exempted under the
FARR’s air pollution source registration
program under 40 CFR 49.138.8 We

8 The FARR is a FIP that applies to air pollution
sources on Indian reservations in Idaho, Oregon and
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believe that adding these same units/
activities to the Tribal minor NSR rule’s
exemption list would provide
consistency in implementing rules
affecting similar sources in Indian
country. We also believe it is
appropriate to include exemptions
contained in the FARR because that list
was developed with the intent of
exempting both (1) the units/activities
with de minimis levels of emissions,
and (2) those for which a registration
requirement would create an
unreasonable burden. We are proposing
to include most units/activities from the
FARR that we believe have de minimis
emissions.

Additional Units/Activities for
Exemption

Based on our review of state lists, and
anticipation of lower source emissions,
we are proposing to add the following
units/activities to the exempt units/
activities list:

e Emergency generators, designed
solely for the purpose of providing
electrical power during power outages:
in nonattainment areas, the total
maximum manufacturer’s site-rated
horsepower of all units shall be below
500; in attainment areas, the total
maximum manufacturer’s site-rated
horsepower of all units shall be below
1,000. The horsepower thresholds were
established to ensure that minor NSR
nitrogen oxide (NOx) thresholds are not
exceeded using the maximum annual
run-time of 500 hours per year, based on
EPA’s PTE guidance.

e Stationary internal combustion
engines with a manufacturer’s site-rated
horsepower of less than 50.

e Furnaces or boilers used for space
heating exclusively using gaseous fuel
with a total maximum heat input (i.e.,
from all units combined) of 10 million
British thermal units per hour (MMBtu/
hr) (5 MMBtu/hr in nonattainment
areas) or less. Based on our review of
state regulations, and a determination
that the NOx emissions threshold of 5
tons/year would not be exceeded, we
are proposing a maximum fuel usage
rate of 10 MMBtu/hr (5 MMBtu/hr in
nonattainment areas) for these units.

We are proposing to add the following
units/activities to the list of sources that
are exempt from minor NSR permitting:

¢ Single family residences and
residential buildings with four or fewer
dwelling units. This would typically
include units such as furnaces and hot
water heaters.

¢ Air conditioning units used for
human comfort that do not exhaust air

Washington. The permitting for Indian country in
these states is under the oversight of EPA Region
10.

pollutants to the atmosphere from any
manufacturing or other industrial
processes.

o Forestry and silvicultural activities.
The FARR defines these as activities
associated with regeneration, growing,
and harvesting of trees and timber
including, but not limited to, preparing
sites for new stands of trees to be either
planted or allowed to regenerate
through natural means, road
construction and road maintenance,
fertilization, logging operations, and
forest management techniques
employed to enhance the growth of
stands of trees or timber. They do not
include milling operations.

Exemptions for air conditioning units
and heating units for comfort were
originally proposed in the August 21,
2006, Tribal minor NSR proposed rule.
We did not finalize those exemptions,
however, because we were uncertain at
that time how the upcoming greenhouse
gas (GHG) regulations, then under
development, would affect GHG
permitting thresholds and thus how the
outcome of that process might impact
those activities. We have now
completed the GHG Tailoring Rule Step
3 rulemaking and not lowered GHG
permitting applicability thresholds.
Therefore, we believe these units will
not trigger GHG permitting requirements
and we are proposing to add the
exemption for air conditioning units
(the non-manufacturing/industrial
process type) and certain units used for
space heating to the list of exempted
units and activities in the Tribal minor
NSR rule. If the EPA lowers GHG
permitting thresholds in the future, we
will reevaluate whether these
exemptions continue to be appropriate.

Revision to the Existing Exempted
Units/Activities List

Lastly, in addition to the proposed
additions to the exempted units/
activities listed above, we are proposing
to revise the existing exemption criteria
for food preparation activities currently
specified in 40 CFR 49.153(c)(3) such
that the current exemption, limited to
noncommercial cooking of food, will be
expanded to include certain types of
commercial operations. We are
proposing the same definition that is
used in the FARR, i.e., an exemption for
the cooking of food other than
wholesale businesses that both cook and
sell cooked food. This proposed revision
will broaden the current exemption to
fast food vendors and stand alone
restaurants and is being added because
we believe these sources have de
minimis emissions.

Information Obtained From Source
Registration Under FARR

The FARR, under 40 CFR 49.138,
requires sources on the covered Indian
reservations, unless otherwise exempt,
to register their facility with EPA Region
10 (i.e., the reviewing authority) each
year. As part of that registration process,
the source must submit an estimate of
its actual emissions (for criteria and
other specified pollutants). There are 39
Indian reservations located in Idaho,
Oregon and Washington covered under
the FARR. While these 39 reservations
represent only a portion of Indian
country nationwide, we believe the
source-registration information
collected by EPA Region 10 is useful to
help inform us regarding the source-
types potentially subject to minor
source permitting (note: the FARR
requires both minor and major sources
of NSR pollutants to register).

For 2011, the most recent registration
year completed under the FARR, a total
of 153 sources located within applicable
Indian reservations have registered.
Nearly all of the registered sources
perform activities that are potentially
covered under one or more EPA air
rules (i.e., a MACT or NSPS rule) when
relevant emissions, or other thresholds,
are met (i.e., they are industrial
sources). This information suggests that
the list of exemptions in the FARR is
effective at screening out and reducing
unnecessary administrative burden on
the types of small emission sources we
intend to exempt from permitting
through the proposed revisions to the
list in the Tribal minor NSR rule and
indicates that a relatively short list of
exempt units/activities can fulfill our
objective. Similarly, under the Tribal
minor NSR rule, units/activities that are
not exempt from minor NSR permitting
based on the exemptions list can still
qualify for an exemption if their
estimated potential emissions are below
the thresholds contained in 40 CFR
49.153.

B. Defining Construction-Related
Activities for Permitting Purposes

Under the Tribal minor NSR
permitting program, the point at which
construction begins is critical in two
instances: 1) For new or modified
sources that have not obtained a minor
NSR permit, construction is prohibited
until a permit is issued; and 2) For new
or modified sources that have received
a minor NSR permit, construction must
begin within 18 months of permit
issuance for the permit to remain valid.

In the existing Tribal minor NSR rule,
the term “commence construction” is
used for both situations described
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above, i.e., where construction is
prohibited and also where construction
must occur within 18 months. In this
proposal, we are intend to clarify two
different terms that are relevant for
these two different situations as follows:

1. Construction Prohibited Prior to
Permit Issuance—Definition of “Begin
Construction.”

The term ““commence construction” is
used in certain sections of the existing
Tribal minor NSR rule to indicate that
construction is prohibited prior to
obtaining a permit. To make this
provision of the rule consistent with a
similar provision of the major NSR rule,
we are proposing to replace the term
“‘commence construction” with “begin
construction” in those cases where the
rule specifies that a permit is required
before constructing or modifying a
source.

One section of the rule where we are
proposing to change “commence
construction” to “begin construction” is
40 CFR 49.151(c)(1)(ii1)(B). In addition
to this proposed change, we believe the
regulatory text in this section could be
clearer in stating our intent to delay the
implementation date of the minor NSR
permitting program for true minor
sources, due to resource constraints,
until September 2, 2014 9. Therefore, we
are proposing to revise this section. We
believe that by moving the date at which
applicability is triggered to the
beginning of this section it is clearer
that true minor sources are not required
to obtain a permit unless they begin
construction on or after the date that is
the earlier of: six months after a final
general permit for that specific source
category is published in the Federal
Register, or September 2, 2014.

We are also proposing to provide a
specific definition for “begin
construction.” The proposed definition
for “begin construction” is based on the
definition of “begin actual
construction” in 40 CFR 52.21 with
some modifications. One proposed
modification is a provision clarifying
that certain preparatory activities are
not considered to be construction
activities, and therefore can be
performed prior to receiving a permit.
The following proposed list of activities
is generally consistent with what we
have historically allowed in our site-
specific determinations, related to
construction activities, under the major
NSR program: engineering and design
planning, geotechnical investigation
(surface and subsurface explorations),
clearing, surveying, ordering of
equipment and materials, storing of
equipment or setting up temporary

9July 1, 2011 Federal Register, 76 FR 38783.

trailers to house construction
management or staff and contractor
personnel. We believe this listing of
activities will reduce the uncertainty of
whether an activity constitutes “‘begin
construction” under the Tribal minor
NSR program.

2. Construction Necessary after Permit
Issuance—Definition of “Commence
Construction.”

The existing Tribal minor NSR rule
does not define the term “commence
construction.” Currently, because that
term is not defined in the Tribal minor
NSR rule, the definition(s) under 40
CFR 52.21 (i.e., the PSD program)
applies. However, while 40 CFR
52.21(b) defines ‘“construction 10’ and
“commence’” it does not expressly
define the term “commence
construction.” Therefore, we are
proposing a distinct definition under
the Tribal minor NSR rule for
“‘commence construction” that will
assist in implementing the minor NSR
provisions.

The definition being proposed for
“commence construction” for purposes
of Tribal minor NSR primarily uses
terminology from the definition of
“commence” under 40 CFR 52.21 that
applies to major source NSR. However,
similar to the proposed definition of
“begin construction,” this proposed
definition also includes the following
language to clarify the preparatory
activities that are not considered to be
within the scope of commencing
construction: engineering and design
planning, geotechnical investigation
(surface and subsurface explorations),
clearing, surveying, ordering of
equipment and materials, storing of
equipment or setting up temporary
trailers to house construction
management or staff and contractor
personnel. The list of activities
considered to be preparatory, and
therefore not considered to be
commencing construction, is included
to clarify that these activities do not
count when determining whether the
source has commenced construction by
a specified date. In contrast, the
activities that are substantial, and
therefore do count toward determining
that a source has commenced
construction, are activities such as:
installation of building supports and

10 The definition of “construction” under 40 CFR
52.21(b) for major sources carries with it a lengthy
history of implementing that term under the major
source program. The types of sources regulated
under the major source program are predominantly
much more complex in nature than those regulated
under the Tribal minor NSR rule. Therefore, it
would be inconsistent with our intent to simplify
implementation for minor sources or minor
modifications, to refer to the term used in the major
source program.

foundations, paving, laying of
underground pipe work, construction of
permanent storage structures, and
activities of a similar nature.

C. Advance Notification Time Period for
Relocation of True Minor Sources

The Tribal minor NSR rule includes a
registration program for true minor
sources. This program was developed to
improve our understanding of the types,
and number, of minor sources located in
Indian country. This program requires,
under 40 CFR 49.160(c), the owner/
operator of true minor sources to
register their source with their
reviewing authority. The information
submitted as part of that registration
includes the source’s location. If an
owner/operator plans to move the
source to another location, that owner/
operator is required under 40 CFR
49.160(d)(1) to submit a notice of
relocation no later than 30 days prior to
relocating. Among other reasons, this
requirement allows us to maintain the
accuracy of our minor source inventory
in Indian country.

We received a letter on November 4,
2011, from the American Petroleum
Institute, the Independent Petroleum
Association of America and America’s
Natural Gas Alliance (collectively, the
Petitioners) requesting that we
reconsider the 30-day advance notice
provision for registered sources prior to
relocation. The EPA responded to that
request in a letter dated December 19,
2012, from then EPA Administrator Lisa
Jackson to the Petitioners, where we
agreed to reconsider the 30-day notice
requirement. We stated in that
December 19, 2012, letter that we would
publish a Federal Register notice to
address the specific issues for which we
granted reconsideration and we are
addressing the 30-day notice issue in
this proposed rule.

The Petitioners claim that the 30-day
period is too long a timeframe for those
sources where facility operations may
necessitate a need to relocate
unexpectedly. The Petitioners also
stated their understanding that the
requirement to provide the notice of
relocation is for informational purposes
and does not require any approval from
the reviewing authority. Both of these
issues are discussed below.

In response to the 30 day notification
issue, we looked at both State and
Federal rules pertaining to source
relocation. Our review of state rules
showed a range between 10 and 30 days
advance notice specified for sources
prior to relocation. In our major source
PSD provisions at 52.21(i)(1)(viii)(d),
addressing portable sources that
relocate, we require that notice be
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provided to the Administrator no later
than 10 days prior to the relocation.
Based on this information we are
seeking comment on what advance
notification period between 10 and 30
days is appropriate under the provisions
of 40 CFR 49.160(d)(1).

While we agree with the Petitioners
statement that there is no requirement
for advance approval or a permit for
relocation of a registered source prior to
September 2, 2014, we are further
clarifying and requesting comment on
the permit requirements discussed
below for sources relocating on or after
September 2, 2014.

Source Obligation/Permit Requirements
for Relocation

We believe that the types of true
minor sources that typically relocate are
“portable sources” such as: hot-mix
asphalt plants, rock crushing operations
and concrete batch plants. These source-
types are designed to move the entire
source from location to location, and, as
a result, they are normally issued
permits containing conditions that
specify the owner/operator obligations
prior to relocating. These portable
sources can be permitted with either a
site-specific permit or, if appropriate,
through coverage under a general
permit. In either case, multiple locations
can be, and often are, pre-authorized in
the permit. We also note that any
general permits we may develop for
such portable sources may contain
provisions that would address source
relocation. If the existing permit for a
portable source does not contain
authorization to relocate to a particular
location, then the source must apply to
the appropriate reviewing authority for
a permit revision or new permits, as
appropriate, to provide coverage for that
additional location(s) and receive that
permit before relocating.

For the relatively infrequent situation
where a non-portable source is
relocated, the owner must apply to the
appropriate reviewing authority for a
permit that covers the new location.

It’s important to note that the above
discussion pertains to relocation of the
entire minor source. If an owner/
operator chooses to relocate one or more
pieces of equipment or emission units
associated with a source from one
source to another, the owner/operator
would need to work with its reviewing
authority (at the new location) to
determine if such a relocation
constitutes a modification under the
Tribal minor NSR rule and requires a
permit.

Timing of Relocation

A relocating source can be subject to
permit requirements depending on the
date of relocation.1? The three main
scenarios are as follows:

o A registered true minor source
constructed before September 2, 2014,
that relocates before September 2, 2014,
is not required to obtain any approval or
permit prior to the relocation. Such a
source is, however, required to provide
advance notification of any planned
relocation to the reviewing authority in
accordance with 40 CR 49.160(d)(1).

e A true minor source constructed
before September 2, 2014, that relocates
on or after September 2, 2014, must
obtain a permit from the appropriate
reviewing authority prior to relocation if
the source is subject to the Tribal minor
NSR rule.

e A true minor source constructed on
or after September 2, 2014, must obtain
a permit for the original location and
also for any subsequent relocation not
specifically pre-authorized in the
original permit.

To clarify the notification of
relocation requirements further, we are
proposing revisions to 40 CFR
49.160(d)(1) . We propose to replace the
last two sentences of the existing
regulatory text, addressing NSR
permitting obligations, with more
specific language concerning relocation
situations. The proposed changes
specify that a source moving from the
jurisdiction of one reviewing authority
to another on or after September 2,
2014, is required to notify the reviewing
authority at the existing location and
submit a permit application to the
reviewing authority at the new location.
In the case where the existing and new
locations both fall within the
jurisdiction of the same reviewing
authority, the permit application for the
new location will fulfill the relocation
notification requirement.

As discussed above, we believe
certain sources will hold permits that
will contain specific conditions
addressing requirements for relocation.
In those cases, the provisions of the
existing permit shall indicate the
necessary notification of relocation
requirements instead of those contained
in 40 CFR 49.160(d)(1).

11 The discussion below applies to true minor
sources only. Synthetic minor sources are less
likely to relocate, but if they do, we expect their
permit conditions will address relocation.

V. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a “significant
regulatory action” under the terms of
Executive Order 12866 (58 FR 51735,
October 4, 1993) and is therefore not
subject to review under Executive
Orders 12866 and 13563 (76 FR 3821,
January 21, 2011) because it does not
result in an impact greater than $100
million in any one year or raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
order.

B. Paperwork Reduction Act

This action does not impose any new
information collection burden. The
proposed rule would not create any new
requirements under the Tribal minor
NSR program, but rather would simplify
minor source registrations and permit
applications for some sources,
potentially reducing burden. The Office
of Management and Budget (OMB) has
previously approved the information
collection requirements contained in the
existing regulations for the Tribal minor
NSR program (40 CFR 49.151 through
49.161) under the provisions of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq., and has assigned OMB
control number 2060-0003. The OMB
control numbers for the EPA’s
regulations in 40 CFR are listed in 40
CFR Part 9.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedures Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations and small governmental
jurisdictions.

For purposes of assessing the impacts
of this proposed action on small
entities, small entity is defined as: (1) A
small business as defined in the U.S.
Small Business Administration size
standards at 13 CFR 121.201; (2) a small
governmental jurisdiction that is a
government of a city, county, town,
school district or special district with a
population of less than 50,000; or (3) a
small organization that is any not-for-
profit enterprise that is independently
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owned and operated and is not
dominant in its field.

After considering the economic
impacts of this proposed action on small
entities, I certify that this proposed
action will not have a significant
economic impact on a substantial
number of small entities. In determining
whether a rule has a significant
economic impact on a substantial
number of small entities, the impact of
concern is any significant adverse
economic impact on small entities,
since the primary purpose of the
regulatory flexibility analysis is to
identify and address regulatory
alternatives ‘“which minimize any
significant economic impact of the rule
on small entities.” 5 U.S.C. 603 and 604.
Thus, an agency may certify that a rule
will not have a significant economic
impact on a substantial number of small
entities if the rule relieves regulatory
burden, or otherwise has a positive
economic effect, on all of the small
entities subject to the rule.

The proposed rule would not create
any new requirements under the Tribal
minor NSR program, and therefore
would not impose any additional
burden on any sources (including small
entities). The proposed rule would
simplify minor source registrations and
reduce the number of permit
applications for some sources required
under the existing rule, potentially
reducing burden for all entities,
including small entities. We have
therefore concluded that this proposed
rule will be neutral or relieve the
regulatory burden for all affected small
entities. We continue to be interested in
the potential impacts of the proposed
rule on small entities and welcome
comments on issues related to such
impacts.

D. Unfunded Mandates Reform Act

This rule does not contain a federal
mandate that may result in expenditures
of $100 million or more for state, local
and tribal governments, in the aggregate,
or the private sector in any 1 year. The
proposed rule would not create any new
requirements under the Tribal minor
NSR program, but rather would simplify
minor source registrations and reduce
the number of permit applications for
some sources, potentially reducing
burden. Thus, this rule is not subject to
the requirements of sections 202 or 205
of UMRA.

This rule is also not subject to the
requirements of section 203 of UMRA
because it contains no regulatory
requirements that might significantly or
uniquely affect small governments. As
noted previously, the effect of the

proposed rule would be neutral or
relieve regulatory burden.

E. Executive Order 13132: Federalism

This proposed rule does not have
federalism implications. It will not have
substantial direct effects on the states,
on the relationship between the national
government and the states or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This proposed
rule would revise the Tribal minor NSR
program, which applies only in Indian
country, and would not, therefore, affect
the relationship between the national
government and the states or the
distribution of power and
responsibilities among the various
levels of government.

In the spirit of Executive Order 13132
and consistent with EPA policy to
promote communications between the
EPA and state and local governments,
the EPA specifically solicits comment
on this proposed rule from state and
local officials.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

The EPA has concluded that this
proposed rule will have tribal
implications. However, it will neither
impose substantial direct compliance
costs on tribal governments, nor
preempt tribal law. The proposed rule
will have tribal implications since it
would revise the Tribal minor NSR
program, which applies to both tribally-
owned and privately-owned sources in
Indian country. As with the existing
rule, the revised rule would be
implemented by the EPA, or a delegate
tribal agency assisting the EPA with
administration of the rules, until
replaced by an EPA-approved tribal
implementation plan. The effect of the
proposed rule would be to simplify
compliance with, and administration of,
the Tribal minor NSR program, so any
impact on tribes would be in the form
of reduced burden and cost.

The EPA conducted substantial
outreach and consultation with tribal
officials and other tribal representatives
during the development of the Tribal
minor NSR program, and incorporated
tribal views throughout the course of
developing the program. These outreach
efforts were summarized in section IIL.D
of the preamble to the final rule (76 FR
38753). Regarding this proposal, we
have presented highlights of the
proposed changes to tribal
environmental staff during a conference
call with the National Tribal Air
Association on February 28, 2013, and

asked for comments. Regarding the list
of exempted units/activities, we
received a comment letter from one tribe
during the comment period following
proposal of the initial Tribal minor NSR
rule and we considered those comments
again in developing this proposed rule.
We plan to offer consultation to the
tribal governments during the proposed
rule comment period.

The EPA specifically solicits
additional comment on thi