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CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1210

Safety Standard for Cigarette Lighters;
Adjusted Customs Value for Cigarette
Lighters

AGENCY: Consumer Product Safety
Commission.

ACTION: Final rule.

SUMMARY: The Commission has a safety
standard requiring that disposable and
novelty lighters meet specified
requirements for child resistance. The
standard defines ‘‘disposable lighters,”
in part, as refillable lighters that use
butane or similar fuels and have a
Customs Value or ex-factory price below
a threshold value (initially set at $2.00
in 1993). The standard provides that the
initial $2.00 value adjusts every 5 years
for inflation, as measured by the
percentage change since June 1993, in
the monthly Producer Price Index (PPI)
for Miscellaneous Fabricated Products.
The adjustment is rounded to the
nearest $0.25 increment. The price
adjusted in November 2003, when
changes in the PPI from June 1993 to
June 2003 indicated a revised Customs
Value or ex-factory price of $2.25. Due
to an increase in the PPI, the Customs
Value or ex-factory price has recently
adjusted to $2.50. This rule revises the
cigarette lighter standard to state that
the import value has adjusted to $2.50
based on the change to the PPI.

DATES: This rule is effective August 26,
2013.

FOR FURTHER INFORMATION CONTACT: Julio
Alvarado, Office of Compliance,
Consumer Product Safety Commission,
Washington, DC 20207; telephone (301)
504-7418; email: jalvarado@cpsc.gov.

SUPPLEMENTARY INFORMATION:

Background

In 1993, the Commission issued a
standard that required disposable and
novelty lighters to meet certain
requirements for child resistance. The
standard, as originally written, defines
“disposable lighters” as those that are
either: (1) Non-refillable, or (2) use
butane or similar fuels and have “a
Customs Valuation or ex-factory price
under $2.00, as adjusted every 5 years,
to the nearest $0.25, in accordance with
the percentage changes in the monthly
Wholesale Price Index from June 1993.”
58 FR 37584 (July 12, 1993). The name
of the Wholesale Price Index has
changed to the Producer Price Index
(PPI). The specific PPI that includes
cigarette lighters is the PPI for
“Miscellaneous Fabricated Products.”

Thus, the standard provides for the
$2.00 threshold to adjust in accordance
with inflation and for the adjustment to
be rounded to the nearest 25 cents.
Adjustment did not occur in 1998
because the change in the PPI since June
1993 was not sufficient to warrant an
adjustment. Adjustment did occur in
2003 (to $2.25). Accordingly, the
Commission revised the cigarette
standard to state the adjusted amount.
69 FR 19763 (April 14, 2004). At that
time, we also revised the reference to
the Wholesale Price Index to refer
instead to the Producer Price Index. No
adjustment was made in 2008.

CPSC staff has calculated that the PPI
for Miscellaneous Fabricated Products
increased by approximately 29 percent
from June 1993 to June 2013, as
finalized in July 2013. Under section
1210.2(b)(2)(ii), this increase in the PPI
merits an adjustment in the Customs
Value or ex-factory price to $2.50 as the
threshold for determining whether
refillable lighters are within the scope of
the cigarette lighter standard. The
approximately 29 percent increase in
the PPI (from 124.7 in June 1993 to
160.9 in June 2013) yielded an
adjustment to $2.58 per lighter, which
rounds to $2.50. Thus, refillable lighters
with a Customs Value or ex-factory
price under $2.50 are subject to the
standard.

As the cigarette lighter standard is
written, the Customs Value or ex-factory
price adjusts automatically based on the
PPI, and no change in the language of
the rule is required to implement this
change. However, we are revising the
standard so that the CFR will state the

appropriately adjusted $2.50 [c]lustoms
[vlalue and the public will have notice
of the adjustment.

The Administrative Procedure Act

Section 553(b)(3)(B) of the
Administrative Procedure Act (APA)
authorizes an agency to dispense with
notice and comment procedures when
the agency, for good cause, finds that
those procedures are “impracticable,
unnecessary, or contrary to the public
interest.” This amendment informs the
public of an adjustment to the cigarette
lighter regulatory standard that has
occurred automatically according to the
terms of the cigarette lighter regulation.
Because the adjustment occurs by terms
of the regulation, the Commission could
not alter the adjustment based on any
public comments the Commission
received. Accordingly, the Commission
finds that notice and comment is
unnecessary.

The APA also authorizes an agency,
“for good cause found and published
with the rule,” to dispense with the
otherwise applicable requirement that a
rule be published in the Federal
Register at least 30 days before its
effective date. 5 U.S.C. 553(d)(3). The
Commission hereby finds that a 30-day
delay of the effective date is
unnecessary because this amendment
informs the public of an adjustment that
already has occurred in accordance with
the existing regulatory requirements of
the cigarette lighter standard.

List of Subjects in 16 CFR Part 1210

Cigarette lighters, Consumer
protection, Fire prevention, Hazardous
materials, Infants and children,
Labeling, Packaging and containers,
Reporting and recordkeeping
requirements.

Accordingly, 16 CFR part 1210 is
amended as follows:

PART 1210—SAFETY STANDARD FOR
CIGARETTE LIGHTERS

m 1. The authority citation for part 1210
continues to read as follows:

Authority: 15 U.S.C. 2056, 2058, 2079(d).

m 2. Revise § 1210.2(b)(2)(ii) to read as
follows:

§1210.2 Definitions.

* * * *

(b) *
(2)*

* %
L
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(ii) It has a Customs Valuation or ex-
factory price under $2.00, as adjusted
every 5 years, to the nearest $0.25, in
accordance with the percentage changes
in the appropriate monthly Producer
Price Index (Producer Price Index for
Miscellaneous Fabricated Products)
from June 1993. The adjusted figure,
based on the change in that Index since
June 1993, as finalized July 2013, is
$2.50.

* * * * *

Dated: August 21, 2013.
Todd A. Stevenson,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 2013—-20747 Filed 8-23-13; 8:45 am]|
BILLING CODE 6355-01-P

DEPARTMENT OF STATE

22 CFR Parts 120, 122, 126, 127, 128,
and 129

RIN 1400-AC37
[Public Notice 8437]

Amendment to the International Traffic
in Arms Regulations: Registration and
Licensing of Brokers, Brokering
Activities, and Related Provisions

AGENCY: Department of State.
ACTION: Interim final rule.

SUMMARY: The Department of State is
issuing this interim final rule amending
the International Traffic in Arms
Regulations (ITAR) relating to brokers
and brokering activities and to related
provisions of the ITAR. These
amendments clarify registration
requirements, the scope of brokering
activities, prior approval requirements
and exemptions, procedures for
obtaining prior approval and guidance,
and reporting and recordkeeping of such
activities. Conforming and technical
changes are made to other parts of the
ITAR that affect export as well as
brokering activities. The revisions
contained in this rule are part of the
Department of State’s retrospective plan
under E.O. 13563 completed on August
17, 2011.

DATES: This rule is effective October 25,
2013. Interested parties may submit
comments on this rule by October 10,
2013. The Department will publish a
final rule notifying of any changes to the
rule pursuant to public comment
assessment.

ADDRESSES: Interested parties may
submit comments within 45 days of the
date of publication by one of the
following methods:

e Email: DDTCResponseTeam@
state.gov with the subject line,
“Brokering Rule.”

e Internet: At www.regulations.gov,
search for this document by using this
document’s RIN (1400-AC37).

Comments received after that date
will be considered if feasible, but
consideration cannot be assured. Those
submitting comments should not
include any personally identifying
information they do not desire to be
made public or information for which a
claim of confidentiality is asserted
because those comments and/or
transmittal emails will be made
available for public inspection and
copying after the close of the comment
period via the Directorate of Defense
Trade Controls Web site at
www.pmddtc.state.gov. Parties who
wish to comment anonymously may do
so by submitting their comments via
www.regulations.gov, leaving the fields
that would identify the commenter
blank and including no identifying
information in the comment itself.
Comments submitted via
www.regulations.gov are immediately
available for public inspection.

FOR FURTHER INFORMATION CONTACT: Ms.
Sarah J. Heidema, Acting Director,
Office of Defense Trade Controls Policy,
U.S. Department of State, telephone
(202) 663—2809, or email
DDTCResponseTeam@state.gov. ATTN:
Brokering Rule. The Department of
State’s full retrospective plan can be
accessed at http://www.state.gov/
documents/organization/181028.pdyf.
SUPPLEMENTARY INFORMATION: This rule
makes changes to part 129 and related
sections of the ITAR that regulate
brokers and brokering activities and
implement the brokering amendment to
the Arms Export Control Act (AECA)
(section 38(b)(1)(A)(ii) of the AECA, 22
U.S.C. 2778(b)(1)(A)(ii)).

The AECA was amended in 1996
(Pub. L. 104-164) to provide for the
regulation of brokering activities. The
following year, implementing
regulations were added to the ITAR in
part 129. These regulations have
remained unchanged except for two
minor technical changes.

In 2003, in a report to Congress, the
Department of State noted that it was
beginning a review of the brokering
regulations. The purpose of the review
was to assess the need to modify the
regulations in light of the experience
gained in administering them. Based on
this experience as well as comments
received from other agencies and
industry, including the Defense Trade
Advisory Group, a Department of State
Federal advisory committee, the

Department published a proposed rule
on December 19, 2011 (see
“Amendment to the International
Traffic in Arms Regulations:
Registration and Licensing of Brokers,
Brokering Activities, and Related
Provisions,” 76 FR 78578) modifying
the provisions relating to brokering and
brokering activities. The comment
period ended February 17, 2012. Thirty-
one parties filed comments
recommending changes, which were
reviewed and considered by the
Department and other agencies. The
Department’s evaluation of the written
comments and recommendations
follows.

The Department received numerous
comments and recommendations
regarding the definitions for terms and
provisions set forth in ITAR part 129.
The Department reviewed and
considered these comments, and where
the recommendations were in
conformance with the requirements for
brokering as set forth in the AECA, and
clarified the regulation, the Department
has made amendments accordingly.

Twenty-seven commenting parties
expressed concerns regarding the scope
of “broker”” and “‘brokering activities,”
and that the revised definition of
“broker” in conjunction with the
revised definition of “‘brokering
activities” would result in a greatly
increased number of persons requiring
to register as brokers. In conformance
with the statutory requirements for the
brokering of defense articles and
services, the Department has revised the
proposed changes to these definitions to
clarify their scope. In particular, the
Department has clarified that foreign
persons that are required to register as
brokers are those that are in the United
States and those foreign persons outside
the United States that are owned/
controlled by a U.S. person. And the
Department has removed from the
definition of “brokering activities” the
activities of any foreign person located
outside the United States acting on
behalf of a U.S. person.

One commenting party requested
clarification on whether the addition of
“or are otherwise charged” to ITAR
§ 120.1(c)(2) would preclude any person
charged with any export violation from
applying for, obtaining, or using export
control documents, and recommended
the Department identify such ineligible
parties to prevent applicants from
including the ineligible parties on
export license applications and other
submissions. The Department confirms
that any person charged with a violation
of the U.S. criminal statutes enumerated
in ITAR §120.27 is generally ineligible
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to be involved in ITAR-regulated
activities.

One commenting party noted that the
addition of “source or manufacturer” to
the list of ineligible persons in ITAR
§120.1(d) could add a significant
burden to applicants. The Department
notes that applicants already should be
screening all parties to their transaction,
including screening the source or
manufacturer. The addition of the
phrase “source or manufacturer” is not
a new requirement, but a clarification of
requirements.

Two commenting parties
recommended reconsideration of the
inclusion of reference to ‘“foreign
criminal statutes dealing with subject
matter similar to that in the U.S.
criminal statutes enumerated in ITAR
§120.27,” as the reference is imprecise
and may lead to confusion and
misapplication, and that it would be an
undue burden to supply this
information. The Department has
revised this provision to apply to the
more specific circumstances of a person
violating a foreign criminal law on
exportation of defense articles where
conviction of such law carries a
minimum term of imprisonment of
greater than one year.

One commenting party recommended
that the Department allow U.S.
exporters registered pursuant to ITAR
part 122 to include U.S. and foreign
person third parties to be listed and
identified as brokers in their Statements
of Registration. The new ITAR
§129.3(d) allows U.S. and foreign
subsidiaries and affiliates owned or
otherwise controlled by a registrant to
be listed as brokers on the registrant’s
manufacturer/exporter registration. The
Department notes that while these
entities, under these circumstances, are
not required to submit a separate broker
registration or pay a separate broker
registration fee, all other requirements
of ITAR part 129 apply to such brokers
and their brokering activities.

One commenting party recommended
that revised ITAR § 122.2 be changed to
impose notification requirements on
foreign brokers, and not on the
registrants. The inclusion of foreign
affiliates or brokers in a registrant’s
Statement of Registration may occur
where the registrant owns or otherwise
controls such foreign subsidiaries and
affiliates who may be listed as brokers.
As the registrant is the responsible party
in this regard, the Department did not
accept this recommendation.

Several parties commented that the
brokering prior approval requirement
effectively results in multiple
authorizations for the same transaction.
These parties recommended that the

logic of the removal of the former ITAR
§ 126.8 requirement for prior approval
of certain export activities be adopted in
this instance, and require prior
brokering approval only when no other
U.S. export authorization would be
applicable for regulation. Because the
export or retransfer of U.S. origin
defense articles, defense services, and
technical data stemming from brokering
activities still requires prior written
authorization, the Department’s review
or enforcement authority will not be
diminished. The Department agrees
with this assessment in part. Rather
than requiring prior approval for
brokering activities related to all U.S.
Munitions List (USML) items, the new
ITAR §129.4 specifies which of these
items requires prior approval for
brokering generally consistent with U.S.
international commitments or
obligations.

Seven parties expressed concerns
regarding the proposed requirement in
ITAR §126.13 to identify brokers and
brokering activities in all authorization
requests. The parties stated this
requirement would be burdensome,
would supersede any prior approval
exemption, would result in registrant
liability for the actions of non-employee
brokers, and could result in multiple
license requirements for the same
activity. The Department has removed
this provision from the revised
regulation.

Two commenting parties
recommended that the Department
remove the proposed inclusion of
brokers and brokering activities from the
liabilities of the registrant in ITAR
§127.1. The Department notes that this
is not a new provision, but a
clarification of existing requirements.

One commenting party recommended
the Department clarify that activities
undertaken within the corporate family
of a single registrant do not qualify as
brokering under ITAR part 129. Section
129.2 provides that brokering activity
does not include activities performed by
an affiliate on behalf of another affiliate.

Two commenting parties
recommended reconsideration of
including “financing, insuring,
transporting, and freight forwarding”
and “‘soliciting” and ““promoting”
within the scope of “‘brokering
activities.” The Department has
provided an exemption for persons
whose business is exclusively financing,
insuring, transporting, or freight
forwarding, as distinct from those who
engage in these activities as part of their
direct involvement in arranging
transactions for defense articles or
defense services or hold title to defense
articles, even when no physical custody

of defense articles is involved. In
addition, the Department believes that
“soliciting” or “promoting” the
purchase, sale, transfer, loan, or lease of
a defense article or defense service is an
integral aspect of a broker’s brokering
activities, and therefore did not accept
the recommendation to remove these
activities from the definition of
“brokering activities.”

Three commenting parties
recommended clarification of the
services a broker may receive from an
attorney, to specifically provide that any
kind of legal advice or any export
compliance services provided by an
attorney to a client is not within the
definition of “‘brokering activities.” The
Department has clarified that “activities
by an attorney that do not extend
beyond the provision of legal advice to
clients” is not within the definition, and
notes that “legal advice” includes the
provision of export compliance advice
by an attorney to a client.

One commenting party recommended
the removal of the requirement to
provide information on what if any
consideration is expected to be received
with regard to a brokering activity, as it
would be a duplication of reporting
given the requirement to provide similar
information pursuant to ITAR part 130.
While the Department has removed this
provision with regard to procedures for
obtaining prior approval, it has not
removed this requirement from the
annual reporting of brokering activities.
The part 130 requirement has reporting
limitations that the brokering
requirement does not have.

One commenting party recommended
the provision of an exhaustive list for
the definition of brokering activities,
which would obviate the need for the
regulatory provision enabling
Department guidance to industry upon
request. The Department does not
believe it is practicable to provide such
a listing, and therefore did not accept
this recommendation.

While the Department agrees with one
commenting party that the new
reporting provision of the regulation
does expand the list of required
elements to report to the Department, it
disagrees that this would be an undue
burden on industry, as the requested
information should be readily available
to the broker, and would assist the
Department in its statutory requirement
to monitor this activity.

One commenting party requested an
expanded implementation period (12
months) for the new brokering
regulation, given the numerous changes
involved. The Department notes that the
proposed rule was published in
December 2011, and an updated version
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of the regulation has been available on
the Department’s Directorate of Defense
Trade Controls Web site since
November 2012. The Department
believes the affected public has had the
opportunity to become informed of the
impending changes, and therefore does
not agree that a prolonged
implementation period is necessary.

One commenting party recommended
the Department adopt a form DS-2032
amendment process to enable persons to
add brokering to their existing
registrations once the new rule is
implemented. The Department has
added a provision to the regulations
instructing registrants to apply for a
consolidated registration covering
manufacturers/exporters and brokers, as
applicable, during their registration
renewal rather than upon the effective
date of this rule. The Department has
added a similar provision to the
regulations regarding the listing of firms
on a Statement of Registration that are
wholly owned or otherwise controlled,
providing that registrants should notify
the Department of these changes during
their registration renewal, rather than
within five days of the effective date of
this rule (see ITAR §129.8(d) and note
to paragraph (d)).

Other Changes

Section 120.1 is amended to revise the
section heading and make editorial
changes in all paragraphs. Section
120.20 is revised to provide a definition
for “other approval.” Section
120.25(a)(4) is revised to include
“brokering activity.” Section 120.27 is
revised to update and clarify the
definition for “U.S. criminal statutes.”
Section 120.40 is added to provide a
definition for “‘affiliate.” Section 120.44
is added to provide a definition for
“foreign defense article or defense
service.”

Section 122.1 is revised to provide
clarifications and editorial changes.
Section 122.2 is revised by removing
provisions regarding submission of
registration fee payment, adding a
provision regarding the reporting of
affiliates on the Statement of
Registration, and providing other
clarifications and editorial changes.
Section 122.3(a) is revised by removing
the paragraphs describing the
registration fee, and providing a
reference to the DDTC Web site for this
information. Section 122.4(a) is revised
to provide clarifications and editorial
changes, and to add provisions
instructing registrants to apply for a
consolidated registration covering
manufacturers/exporters and brokers, as
applicable, and to notify the Department
of changes to their registrations

regarding the listing of firms that are
wholly owned or otherwise controlled,
during their registration renewal rather
than upon the effective date of this rule.

Section 126.1 is revised to provide
clarification and editorial changes, and
to provide a definition for terms used in
paragraph (e). Section 126.13 is revised
to provide updated process information,
as well clarifications and editorial
changes.

Part 127 is revised to reorganize,
clarify, and provide editorial changes to
sections 1, 2, and 7, and remove section
8 (regarding interim suspensions).
Additionally, ITAR §§127.9, 128.2,
128.3, 128.15, and 128.17 are amended
to remove references to interim
suspension, given removal of ITAR
§127.8.

Regulatory Analysis and Notices

Administrative Procedure Act

The Department of State is of the
opinion that controlling the import and
export of defense articles and services is
a foreign affairs function of the United
States Government and that rules
implementing this function are exempt
from sections 553 (rulemaking) and 554
(adjudications) of the Administrative
Procedure Act (APA). Although the
Department is of the opinion that this
rule is exempt from the rulemaking
provisions of the APA, the Department
has published this rule as a proposed
rule (76 FR 78578) with a 60-day
provision for public comment and
without prejudice to its determination
that controlling the import and export,
and brokering thereof, of defense
articles and defense services is a foreign
affairs function.

Regulatory Flexibility Act

Since the Department is of the
opinion that this rule is exempt from the
provisions of 5 U.S.C. 553, there is no
requirement for an analysis under the
Regulatory Flexibility Act.

Unfunded Mandates Reform Act of 1995

This rulemaking does not involve a
mandate that will result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any year and it will not significantly
or uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

Based on the criteria of 5 U.S.C.
804(2), the Department does not believe
this rulemaking will have an annual

effect on the economy of $100,000,000
or more. The Department estimates that
approximately 1,300 of the currently-
registered brokers will not need to
maintain registration following
implementation of this rule, and that
approximately 300 brokers will be
eligible to consolidate into their
manufacturer/exporter registration and
no longer be required to pay a broker
registration fee. This estimate is based
on internal data on the number of
foreign person brokers who are now
registered but will not need to be so
after implementation of the revised
brokering regulation in the first
instance, and the number of registered
manufacturers/exporters who are also
registered as brokers in the second
instance. The submission of 1,600 fewer
brokering-only registration applications
would result in an annual time burden
reduction of 3,200 hours for the public,
based on the revised burden of two
hours to complete a Statement of
Registration. In addition, this would
result in the elimination of
approximately $3,600,000 in registration
fees that otherwise would have been
collected by the Department.

A rule is also considered ‘“major”” if it
will result in a major increase in costs
or prices for consumers, individual
industries, Federal, state, or local
government agencies, or geographic
regions. The Department does not
anticipate major increases in any of
those categories. As described in the
preceding paragraph, this rule, among
other things, clarifies who is required to
register as a broker of defense articles
and services. The clarification will
result in fewer persons registering as
brokers. These brokers will no longer
have the expense of registering as
brokers with the Department.

Finally, a rule is considered major if
it will have significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
foreign markets. To the extent that a
clarification of regulatory scope that
leads to the decrease in the types of
regulated persons and types of regulated
activities results in an economic
competitive advantage, the Department
anticipates that this rule will not have
an adverse effect in these categories.

This rulemaking has been found not
to be a major rule within the meaning
of the 5 U.S.C. 804.

Executive Orders 13132 and 12372

This rulemaking will not have
substantial direct effects on the States,
on the relationship between the national
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government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
it is determined that this rulemaking
does not have sufficient federalism
implications to require consultations or
warrant the preparation of a federalism
summary impact statement. The
regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities do not
apply to this rulemaking.

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributed impacts, and equity).
These executive orders stress the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule has been
designated a “‘significant regulatory
action,” although not economically
significant, under section 3(f) of
Executive Order 12866. Accordingly,
this rule has been reviewed by the
Office of Management and Budget
(OMB).

Executive Order 12988

The Department of State has reviewed
this rulemaking in light of sections 3(a)
and 3(b)(2) of Executive Order 12988 to
eliminate ambiguity, minimize
litigation, establish clear legal
standards, and reduce burden.

Executive Order 13175

The Department of State has
determined that this rulemaking will
not have tribal implications, will not
impose substantial direct compliance
costs on Indian tribal governments, and
will not pre-empt tribal law.
Accordingly, the provisions of
Executive Order 13175 do not apply to
this rulemaking.

Paperwork Reduction Act

The Paperwork Reduction Act
(“PRA,” 44 U.S.C. 3501 et seq.) requires
all Federal agencies to analyze proposed
regulations for potential burdens on the
regulated community created by
provisions in the proposed regulations
that require the submission or retention
of information. As part of its continuing
effort to reduce paperwork and
respondent burden, and to conform with

the requirements as set forth in this rule,
the Department of State has submitted
the following approved information
collections to the Office of Management
and Budget (OMB) for re-approval, in
light of the changes to these collections:
DS-2032, Statement of Registration
(approved by OMB under control
number 1405-0002); the Annual
Brokering Report (OMB control number
1405-0141); and Brokering Prior
Approval (OMB control number 1405—
0142).

Information Collection

e Title of Information Collection: DS-
2032 Statement of Registration

¢ OMB Control Number: 1405-0002

e Type of Request: Revision of Currently
Approved Collection

¢ Originating Office: Bureau of
Political-Military Affairs, Directorate
of Defense Trade Controls, PM/DDTC

e Form Number: DS-2032

¢ Respondents: Business and Nonprofit
Organizations

¢ Estimated Number of Respondents:
11,500

¢ Estimated Number of Responses:
11,500

¢ Average Hours per Response: 2 hours

¢ Total Estimated Burden: 23,000 hours

e Frequency: Annually and On
Occasion

¢ Obligation to Respond: Mandatory

¢ Title of Information Collection:
Annual Brokering Report

¢ OMB Control Number: 1405-0141

e Type of Request: Revision of
Currently Approved Collection

¢ Originating Office: Bureau of
Political-Military Affairs, Directorate
of Defense Trade Controls, PM/DDTC

e Form Number: None

e Respondents: Business and Nonprofit
Organizations

e Estimated Number of Respondents:

760

Estimated Number of Responses: 760

Average Hours per Response: 2 hours

Total Estimated Burden: 1,520 hours

Frequency: Annually

Obligation to Respond: Mandatory

Title of Information Collection:

Brokering Prior Approval (License)

e OMB Control Number: 1405-0142

¢ Type of Request: Revision of
Currently Approved Collection

¢ Originating Office: Bureau of
Political-Military Affairs, Directorate
of Defense Trade Controls, PM/DDTC

e Form Number: None

¢ Respondents: Business and Nonprofit
Organizations

e Estimated Number of Respondents:
760

¢ Estimated Number of Responses: 150

e Average Hours Per Response: 2 hours

¢ Total Estimated Burden: 300 hours

e Frequency: On Occasion

¢ Obligation to Respond: Required to
Obtain Benefits

We are soliciting public comments to
permit the Department to:

¢ Evaluate whether the proposed
collections of information is necessary
for the proper functions of the
Department.

¢ Evaluate the accuracy of our
estimate of the burden of the proposed
collections, including the validity of the
methodology and assumptions used.

e Enhance the quality, utility, and
clarity of the information to be
collected.

e Minimize the reporting burden on
those who are to respond, including the
use of automated collection techniques
or other forms of technology.

Please note that comments submitted
in response to this document are public
record. Before including any detailed
personal information, you should be
aware that your comments as submitted,
including your personal information,
will be available for public review.

Submit comments on these
information collections (and not the rule
within which notice of these collections
is provided) to OMB up to 30 days from
date of publication in the Federal
Register.

Direct comments on these information
collections to the Department of State
Desk Officer in the Office of Information
and Regulatory Affairs at the Office of
Management and Budget (OMB). You
may submit comments by the following
methods:

e Email: oira_submission@
omb.eop.gov. You must include the DS
form number, information collection
title, and OMB control number in the
subject line of your message.

e Fax:202-395-5806. Attention: Desk
Officer for Department of State.

Comments and questions regarding
the collections listed in this document
should be directed to Daniel L. Cook,
Chief, Compliance and Registration
Division, Office of Defense Trade
Controls Compliance, Directorate of
Defense Trade Controls, Department of
State, 12th Floor, SA-1, 2401 E Street
NW., Washington, DC 20037; or email
DDTCResponseTeam@state.gov, with
the subject line “Brokering Rule
Information Collections.”

Abstract of Proposed Collections: The
export, temporary import, temporary
export, and brokering of defense
articles, defense services, and related
technical data are licensed by the
Department of State in accordance with
the International Traffic in Arms
Regulations (22 CFR parts 120-130) and
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Section 38 of the Arms Export Control
Act. Those of the public who
manufacture or export defense articles,
defense services, and related technical
data, or the brokering thereof, must
register with the Department of State.
Persons desiring to engage in brokering
activities must submit an application or
written request to conduct the
transaction to the Department to obtain
a decision whether it is in the interests
of U.S. foreign policy and national
security to approve the transaction.
Also, registered brokers must submit
annual reports regarding all brokering
activity that was transacted, and
registered manufacturers and exporters
must maintain records of defense trade
activities for five years.

Methodology: These forms/
information collections may be sent to
the Directorate of Defense Trade
Controls via email, regular mail, or
personal delivery.

Summary of Proposed Changes to the
Information Collections: The proposed
changes to the DS-2032, Statement of
Registration, follow the changes to ITAR
parts 122 and 129. One change would
allow manufacturers/exporters to
register as brokers on the same form,
with one registration fee. In addition,
the form asks for more information
regarding company structure,
specifically for information on
intermediary and ultimate parents of the
registering party, if applicable. Finally,
the form requests further clarification
when the registrant is foreign (non-U.S.)
owned or controlled.

As a result of the changes to the
brokering regulations, the Department
estimates there will be time burden and
cost reductions to the public with regard
to the Statement of Registration
collection. The Department estimates
that approximately 1,300 of the
currently-registered brokers will not
need to maintain registration following
implementation of this rule, and that
approximately 300 brokers will be
eligible to consolidate into their
manufacturer/exporter registration and
no longer be required to pay a broker
registration fee. This estimate is based
on Department data on the number of
foreign person brokers who are now
registered but will not need to be so
after implementation of the revised
brokering regulation in the first
instance, and the number of registered
exporters who are also registered as
brokers in the second instance. The
submission of 1,600 fewer brokering-
only registration applications would
result in an annual time burden
reduction of 3,200 hours for the public,
based on the revised burden of two
hours to complete a Statement of

Registration. In addition, this would
result in the elimination of
approximately $3,600,000 in registration
fees that otherwise would have been
collected by the Department.

The revised regulations provide that
the Annual Brokering Report collection
be submitted with the DS—-2032, as an
attachment. New information that is
required on the report includes the
following: Brokering registration code;
signature and certification of the report
by an empowered official; identification
of all parties involved in the brokering
transaction (formerly, the regulations
required only the identification of
purchasers and recipients); and
identification of the source of any
consideration paid for the brokering
transaction.

As a result of the changes to the
brokering regulations, the Department
estimates there will be time burden
reductions to the public with regard to
the Annual Brokering Report collection.
The Department estimates that the
reduction in the number of responses
and the annual time burden for this
collection will reflect the reduction in
the number of brokers who need to
register: 1,300 fewer responses, with a
burden reduction of 2,600 hours
annually. Those who would no longer
need to register as brokers as a result of
the changes to the brokering regulation
will no longer be required to submit a
brokering report.

Clarification of the requirements for
obtaining Brokering Prior Approval
result in the applicant providing
additional information, to include the
following: categorization of the types of
defense articles and services to be
brokered, including whether the defense
articles are significant military
equipment; identification of the type of
sale that is to be brokered (commercial
or under the Foreign Military Sales
program); listing of any consideration
expected to be received; and signature
of an empowered official certifying the
information provided is complete and
accurate. The Department does not
anticipate any time burden changes or
change in number of responses for this
information collection at this time.

List of Subjects

22 CFR Part 120

Arms and munitions, Classified
information, Exports.

22 CFR Part 122

Arms and munitions, Exports,
Reporting and recordkeeping
requirements.

22 CFR Part 126
Arms and munitions, Exports.

22 CFR Part 127

Arms and munitions, Crime, Exports,
Penalties, Seizures and forfeitures.

22 CFR Part 128

Administrative practice and
procedure, Arms and munitions,
Exports.

22 CFR Part 129

Arms and munitions, Brokers,
Exports, Technical assistance.

Accordingly, for the reasons set forth
above, Title 22, Chapter I, Subchapter
M, parts 120, 122, 126, 127, 128, and
129 are amended as follows:

PART 120—PURPOSE AND
DEFINITIONS

m 1. The authority citation for part 120
continues to read as follows:

Authority: Sections 2, 38, and 71, Pub. L.
90-629, 90 Stat. 744 (22 U.S.C. 2752, 2778,
2797); 22 U.S.C. 2794; 22 U.S.C. 2651a; Pub.
L. 105-261, 112 Stat. 1920; Pub. L. 111-266;
Section 1261, Pub. L. 112-239; E.O. 13637,
78 FR 16129.

m 2. Section 120.1 is revised to read as
follows:

§120.1 General authorities, receipt of
licenses, and ineligibility.

(a) Section 38 of the Arms Export
Control Act (22 U.S.C. 2778), as
amended, authorizes the President to
control the export and import of defense
articles and defense services. The
statutory authority of the President to
promulgate regulations with respect to
exports of defense articles and defense
services is delegated to the Secretary of
State by Executive Order 13637. This
subchapter implements that authority,
as well as other relevant authorities in
the Arms Export Control Act (22 U.S.C.
2751 et seq.). By virtue of delegations of
authority by the Secretary of State, these
regulations are primarily administered
by the Deputy Assistant Secretary of
State for Defense Trade Controls and the
Managing Director of the Directorate of
Defense Trade Controls, Bureau of
Political-Military Affairs.

(b)(1) Authorized officials. All
authorities conferred upon the Deputy
Assistant Secretary of State for Defense
Trade Controls or the Managing Director
for the Directorate of Defense Trade
Controls by this subchapter may be
exercised at any time by the Under
Secretary of State for Arms Control and
International Security or the Assistant
Secretary of State for Political-Military
Affairs unless the Legal Adviser or the
Assistant Legal Adviser for Political-
Military Affairs of the Department of
State determines that any specific
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exercise of this authority under this
paragraph may be inappropriate.

(2) In the Bureau of Political-Military
Affairs, there is a Deputy Assistant
Secretary of State for Defense Trade
Controls and a Managing Director for
the Directorate of Defense Trade
Controls. The Deputy Assistant
Secretary of State for Defense Trade
Controls and Managing Director for the
Directorate of Defense Trade Controls
are responsible for exercising the
authorities conferred under this
subchapter. The Deputy Assistant
Secretary of State for Defense Trade
Controls is responsible for oversight of
the defense trade controls function. The
Managing Director for the Directorate of
Defense Trade Controls is responsible
for the Directorate of Defense Trade
Controls, which oversees the
subordinate offices described in
paragraphs (b)(2)(ii) through (b)(2)(iv) of
this section.

(i) The Managing Director will have
responsibilities related to the
management of defense trade controls
operations, to include the exercise of
general authorities in this part 120, and
the design, development, and
refinement of processes, activities, and
functional tools for the export licensing
regime and to effect export compliance/
enforcement activities.

(ii) The Office of Defense Trade
Controls Licensing and the Director,
Office of Defense Trade Controls
Licensing, which have responsibilities
related to licensing or other
authorization of defense trade,
including references under parts 120,
123, 124, 125, 126, 129, and 130 of this
subchapter.

(iii) The Office of Defense Trade
Controls Compliance and the Director,
Office of Defense Trade Controls
Compliance, which have
responsibilities related to violations of
law or regulation and compliance
therewith, including references
contained in parts 122, 126, 127, 128,
and 130 of this subchapter, and that
portion under part 129 of this
subchapter pertaining to registration.

(iv) The Office of Defense Trade
Controls Policy and the Director, Office
of Defense Trade Controls Policy, which
have responsibilities related to the
general policies of defense trade,
including references under this part 120
and part 126 of this subchapter, and the
commodity jurisdiction procedure
under this subchapter, including under
this part 120.

(c) Receipt of licenses and eligibility.
(1) A U.S. person may receive a license
or other approval pursuant to this
subchapter. A foreign person may not

receive such a license or other approval,
except as follows:

(i) A foreign governmental entity in
the U.S. may receive a license or other
approval;

(ii) A foreign person may receive a
reexport or retransfer approval; or

(ii1) A foreign person may receive a
prior approval for brokering activities.

A request for a license or other
approval by a U.S. person or by a person
referred to in paragraphs (c)(1)(i) and
(c)(1)(iii) of this section will be
considered only if the applicant has
registered with the Directorate of
Defense Trade Controls pursuant to part
122 or 129 of this subchapter, as
appropriate.

(2) Persons who have been convicted
of violating the U.S. criminal statutes
enumerated in § 120.27, who have been
debarred pursuant to part 127 or 128 of
this subchapter, who are subject to
indictment or are otherwise charged
(e.g., charged by criminal information in
lieu of indictment) with violating the
U.S. criminal statutes enumerated in
§120.27, who are ineligible to contract
with or to receive a license or other form
of authorization to import defense
articles or defense services from any
agency of the U.S. Government, who are
ineligible to receive an export license or
other approval from any other agency of
the U.S. Government, or who are subject
to a Department of State policy of
denial, suspension, or revocation under
§ 126.7(a) of this subchapter, are
generally ineligible to be involved in
activities regulated under the
subchapter.

(d) The exemptions provided in this
subchapter do not apply to transactions
in which the exporter, any party to the
export (see § 126.7(e) of this
subchapter), any source or
manufacturer, broker or other
participant in the brokering activities, is
generally ineligible as set forth in
paragraph (c)(2) of this section, unless
prior written authorization has been
granted by the Directorate of Defense
Trade Controls.

m 3. Section 120.20 is revised to read as
follows:

§120.20 License or other approval.

License means a document bearing
the word “license” issued by the
Managing Director, Directorate of
Defense Trade Controls, or his
authorized designee that permits the
export, temporary import, or brokering
of a specific defense article or defense
service controlled by this subchapter.

Other approval means a document
issued by the Managing Director,
Directorate of Defense Trade Controls,
or his authorized designee, that

approves an activity regulated by this
subchapter (e.g., approvals for brokering
activities or retransfer authorizations),
or the use of an exemption to the license
requirements as described in this
subchapter.

m 4. Section 120.25 is amended by
revising paragraph (a)(4)(i) and adding
paragraph (b), to read as follows:

§120.25 Empowered official.

(a) * *x %

(4) EE

(i) Inquire into any aspect of a
proposed export, temporary import, or
brokering activity by the applicant;

(b) For the purposes of a broker who
is a foreign person, the empowered
official may be a foreign person who
otherwise meets the criteria for an
empowered official in paragraph (a) of
this section.

m 5. Section 120.27 is amended by
revising paragraphs (a)(3), (a)(6), (a)(8),
(a)(12), and (a)(13), removing and
reserving paragraph (a)(11), and adding
paragraphs (a)(14) through (a)(18), to
read as follows:

§120.27 U.S. criminal statutes.

(a) * x %

(3) Section 793, 794, or 798 of title 18,
United States Code (relating to
espionage involving defense or
classified information) or section 2332d,
2339A, 2339B, 2339C, or 2339D of such
title (relating to financial transactions
with the government of a country
designated as a country supporting
international terrorism, providing
material support to terrorists or terrorist
organizations, financing of terrorism, or
receiving military-type training from a
foreign terrorist organization);

* * * * *

(6) Section 30A of the Securities
Exchange Act of 1934 (15 U.S.C. 78dd—
1) or section 104 of the Foreign Corrupt
Practices Act (15 U.S.C. 78dd-2 or
78dd-3);

* * * * *

(8) Section 4(b) of the Internal
Security Act of 1950 (relating to
communication of classified
information; 50 U.S.C. 783(a));

* * * * *

(11) [Reserved]

(12) Section 371 of title 18, United
States Code (when it involves
conspiracy to violate any of the statutes
listed in this section);

(13) Sections 3, 4, 5, and 6 of the
Intelligence Reform and Terrorism
Prevention Act of 2004, Public Law
108-458 sections 6903—-6906, relating to
missile systems designed to destroy
aircraft (18 U.S.C. 2332g), prohibitions
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governing atomic weapons (42 U.S.C.
2122), radiological dispersal services (18
U.S.C. 2332h), and variola virus (18
U.S.C. 175c¢);

(14) Sections 2779 and 2780 of title
22, United States Code (relating to fees
of military sales agents and other
payments, and transactions with
countries supporting acts of
international terrorism);

(15) Section 542 of title 18, United
States Code (relating to the entry of
goods by means of false statements),
where the underlying offense involves a
defense article, including technical data,
or violations related to the Arms Export
Control Act or International Traffic in
Arms Regulations;

(16) Section 545 of title 18, United
States Code (relating to smuggling goods
into the United States), where the
underlying offense involves a defense
article, including technical data, or
violations related to the Arms Export
Control Act or International Traffic in
Arms Regulations;

(17) Section 554 of title 18, United
States Code (relating to smuggling goods
from the United States), where the
underlying offense involves a defense
article, including technical data, or
violations related to the Arms Export
Control Act or International Traffic in
Arms Regulations; and

(18) Section 1001 of title 18, United
States Code (relating to false statements
or entries generally), Section 1831 of
title 18, United States Code (relating to
economic espionage), and Section 1832
of title 18, United States Code (relating
to theft of trade secrets) where the
underlying offense involves a defense
article, including technical data, or
violations related to the Arms Export
Control Act or International Traffic in

Arms Regulations.
* * * * *

m 6. Section 120.40 is added to read as
follows:

§120.40 Affiliate.

An dffiliate of a registrant is a person
that directly, or indirectly through one
or more intermediaries, controls, or is
controlled by, or is under common
control with, such registrant.

Note to § 120.40: For purposes of this
section, “control” means having the
authority or ability to establish or direct the
general policies or day-to-day operations of
the firm. Control is rebuttably presumed to
exist where there is ownership of 25 percent
or more of the outstanding voting securities
if no other person controls an equal or larger
percentage.

m 7. Section 120.43 is added and
reserved, as follows:

§120.43 [Reserved]

m 8. Section 120.44 is added to read as
follows:

§120.44 Foreign defense article or
defense service.

Foreign defense article or defense
service means any article or service
described on the U.S. Munitions List of
non-U.S. origin. Unless otherwise
provided in this subchapter, the terms
defense article and defense service refer
to both U.S. and foreign origin defense
articles and defense services described
on the U.S. Munitions List. A defense
article or defense service is determined
exclusively in accordance with the
Arms Export Control Act and this
subchapter, regardless of any
designation (either affirming or
contrary) that may be attributed to the
same article or service by any foreign
government or international
organization.

PART 122—REGISTRATION OF
MANUFACTURERS AND EXPORTERS

m 9. The authority citation for part 122
is revised to read as follows:

Authority: Sections 2 and 38, Pub. L. 90—
629, 90 Stat. 744 (22 U.S.C. 2752, 2778); 22
U.S.C. 2651a; E.O. 13637, 78 FR 16129.

m 10. Section 122.1 is revised to read as
follows:

§122.1 Registration requirements.

(a) Any person who engages in the
United States in the business of
manufacturing or exporting or
temporarily importing defense articles,
or furnishing defense services, is
required to register with the Directorate

of Defense Trade Controls under § 122.2.

For the purpose of this subchapter,
engaging in such a business requires
only one occasion of manufacturing or
exporting or temporarily importing a
defense article or furnishing a defense
service. A manufacturer who does not
engage in exporting must nevertheless
register. (See part 129 of this subchapter
for requirements for registration of
persons who engage in brokering
activities.)

(b) Exemptions. The registration
requirements of paragraph (a) of this
section do not apply to:

(1) Officers and employees of the U.S.
Government acting in an official
capacity;

(2) Persons whose pertinent business
activity is confined to the production of
unclassified technical data only;

(3) Persons all of whose
manufacturing and export activities are
licensed under the Atomic Energy Act
of 1954, as amended; or

(4) Persons who engage in the
fabrication of articles solely for
experimental or scientific purposes,
including research and development.

Note to paragraph (b): Persons who qualify
for the exemptions in paragraphs (b)(2) or
(b)(4) of this section remain subject to the
requirements for licenses or other approvals
for exports of defense articles and defense
services and may not receive an export
license or approval unless registered under
§122.2.

(c) Purpose. Registration is primarily
a means to provide the U.S. Government
with necessary information on who is
involved in certain manufacturing and
exporting activities. Registration does
not confer any export rights or
privileges. It is generally a precondition
to the issuance of any license or other
approval under this subchapter, unless
an exception is granted by the
Directorate of Defense Trade Controls.
m 11. Section 122.2 is amended by
revising paragraphs (a), (b)(1), and
(b)(2), to read as follows:

§122.2 Submission of registration
statement.

(a) General. An intended registrant
must submit a Statement of Registration
(Department of State form DS-2032) to
the Office of Defense Trade Controls
Compliance by following the
submission guidelines available on the
Directorate of Defense Trade Controls
Web site at www.pmddtc.state.gov. The
Statement of Registration must be
signed by a U.S. person senior officer
(e.g., chief executive officer, president,
secretary, partner, member, treasurer,
general counsel) who has been
empowered by the intended registrant to
sign such documents. The Statement of
Registration may include subsidiaries
and affiliates when more than 50
percent of the voting securities are
owned by the registrant or the
subsidiaries and affiliates are otherwise
controlled by the registrant (see § 120.40
of this subchapter). The intended
registrant also shall submit
documentation that demonstrates that it
is incorporated or otherwise authorized
to do business in the U.S. The
Directorate of Defense Trade Controls
will notify the registrant if the
Statement of Registration is incomplete
either by notifying the registrant of what
information is required or through the
return of the entire registration package.
Registrants may not establish new
entities for the purpose of reducing

registration fees.
) I

(1) Whether the intended registrant or
its parent, subsidiary, or other affiliate
listed in the Statement of Registration,
or any of its chief executive officers,
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presidents, vice presidents, secretaries,
partners, members, other senior officers
or officials (e.g., comptroller, treasurer,
general counsel), or any member of the
board of directors of the intended
registrant, or of any parent, subsidiary,
or other affiliate listed in the Statement
of Registration:

(i) Has ever been indicted or
otherwise charged (e.g., charged by
criminal information in lieu of
indictment) for or has been convicted of
violating any U.S. criminal statutes
enumerated in § 120.27 of this
subchapter or violating a foreign
criminal law on exportation of defense
articles where conviction of such law
carries a minimum term of
imprisonment of greater than 1 year; or

(ii) Is ineligible to contract with, or to
receive a license or other approval to
import defense articles or defense
services from, or to receive an export
license or other approval from, any
agency of the U.S. Government; and

(2) Whether the intended registrant is
foreign owned or foreign controlled (see
§ 120.37 of this subchapter). If the
intended registrant is foreign owned or
foreign controlled, the certification shall
include an explanation of such
ownership or control, including the
identities of the foreign person or
persons who ultimately own or control
the registrant. This requirement applies
to a registrant who is a U.S. person and
is owned or controlled by a foreign
person. It also applies to a registrant
who is a foreign person and is owned or
controlled by a foreign person from the
same country or a foreign person from
another country.

m 12. Section 122.3 is amended by
revising paragraph (a) to read as follows:

§122.3 Registration fees.

(a) Frequency of registration and fee.
A person who is required to register
must do so on an annual basis by
submitting a completed Statement of
Registration (form DS-2032) and
payment of a fee following the payment
guidelines available on the Directorate
of Defense Trade Controls Web site at
www.pmddtc.state.gov. For those
renewing a registration, notice of the fee
due for the next year’s registration will
be sent to the registrant of record at least

60 days prior to its expiration date.
* * * * *

m 13. Section 122.4 is amended by
revising paragraph (a), and adding notes
to paragraph (a), to read as follows:

§122.4 Notification of changes in
information furnished by registrants.

(a) A registrant must, within five days
of the event, provide to the Directorate
of Defense Trade Controls a written

notification, signed by a senior officer
(e.g., chief executive officer, president,
secretary, partner, member, treasurer,
general counsel), if:

(1) Any of the persons referred to in
§122.2(b) is indicted or otherwise
charged (e.g., by criminal information in
lieu of indictment) for or convicted of
violating any of the U.S. criminal
statutes enumerated in § 120.27 of this
subchapter or violating a foreign
criminal law on exportation of defense
articles where conviction of such law
carries a minimum term of
imprisonment of greater than 1 year, or
becomes ineligible to contract with, or
to receive a license or other approval to
export or temporarily import defense
articles or defense services from any
agency of the U.S. Government; or

(2) There is a change in the following
information contained in the Statement
of Registration:

(i) Registrant’s name;

(ii) Registrant’s address;

(iii) Registrant’s legal organization
structure;

(iv) Ownership or control;

(v) The establishment, acquisition, or
divestment of a U.S. or foreign
subsidiary or other affiliate who is
engaged in manufacturing defense
articles, exporting defense articles or
defense services; or

(vi) Board of directors, senior officers,
partners, or owners.

Note 1 to paragraph (a): All other changes
in the Statement of Registration must be
provided as part of annual registration
renewal.

Note 2 to paragraph (a): For one year from
the effective date of the rule, “Amendment to
the International Traffic in Arms Regulations:
Registration and Licensing of Brokers,
Brokering Activities, and Related
Provisions,” RIN 1400-AC37, the following
changes must be provided as part of the
annual registration renewal: Pursuant to
§129.3(d) of this subchapter, changes to
combine an existing broker registration with
an existing manufacturer/exporter
registration; and pursuant to § 122.2(a) of this
subchapter, changes to an existing
registration to remove partially owned and
not otherwise controlled subsidiaries or
affiliates, which are not the subject of an
internal reorganization, merger, acquisition,
or divestiture.

* * * * *

PART 126—GENERAL POLICIES AND
PROVISIONS

m 14. The authority citation for part 126
continues to read as follows:

Authority: Secs. 2, 38, 40, 42, and 71, Pub.
L. 90-629, 90 Stat. 744 (22 U.S.C. 2752, 2778,
2780, 2791, and 2797); 22 U.S.C. 2651a; 22
U.S.C. 287c¢; E.O. 12918, 59 FR 28205; 3 CFR,

1994 Comp., p. 899; Sec. 1225, Pub. L. 108—
375; Sec. 7089, Pub. L. 111-117; Pub. L. 111—
266; Sections 7045 and 7046, Pub. L. 112-74;
E.O. 13637, 78 FR 16129.

* * * * *

m 15. Section 126.1 is amended by
revising paragraphs (a), (b), and (e), and
adding a note to paragraph (e), to read
as follows:

§126.1 Prohibited exports, imports, and
sales to or from certain countries.

(a) General. 1t is the policy of the
United States to deny licenses and other
approvals for exports and imports of
defense articles and defense services,
destined for or originating in certain
countries. This policy applies to
Belarus, Cuba, Eritrea, Iran, North
Korea, Syria, and Venezuela. This
policy also applies to countries with
respect to which the United States
maintains an arms embargo (e.g., Burma,
China, and the Republic of the Sudan)
or whenever an export would not
otherwise be in furtherance of world
peace and the security and foreign
policy of the United States. Information
regarding certain other embargoes
appears elsewhere in this section.
Comprehensive arms embargoes are
normally the subject of a Department of
State notice published in the Federal
Register. The exemptions provided in
this subchapter, except §§123.17, 126.4,
and 126.6 of this subchapter or when
the recipient is a U.S. Government
department or agency, do not apply
with respect to defense articles or
defense services originating in or for
export to any proscribed countries,
areas, or persons identified in this
section or to brokering activities
involving such countries, areas, or
persons. (See § 129.7 of this subchapter,
which imposes restrictions on brokering
activities similar to those in this
section.)

(b) Shipments. A defense article
licensed or otherwise authorized for
export, temporary import, reexport, or
retransfer under this subchapter may
not be shipped on a vessel, aircraft,
spacecraft, or other means of
conveyance that is owned by, operated
by, leased to, or leased from any of the
proscribed countries, areas, or other
persons referred to in this section.

* * * * *

(e)(1) Proposed and final sales. No
sale, export, transfer, reexport, or
retransfer of, and no proposal or
presentation to sell, export, transfer,
reexport, or retransfer, any defense
articles or defense services subject to
this subchapter may be made to any
country referred to in this section
(including the embassies or consulates
of such a country), or to any person
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acting on its behalf, whether in the
United States or abroad, without first
obtaining a license or written approval
of the Directorate of Defense Trade
Controls. However, in accordance with
paragraph (a) of this section, it is the
policy of the Department of State to
deny licenses and approvals in such
cases.

(2) Duty to notify. Any person who
knows or has reason to know of a
proposed, final, or actual sale, export,
transfer, reexport, or retransfer of
articles, services, or data as described in
paragraph (e)(1) of this section must
immediately inform the Directorate of
Defense Trade Controls. Such
notifications should be submitted to the
Office of Defense Trade Controls
Compliance, Directorate of Defense
Trade Controls.

Note to paragraph (e): “Proposal” and
“presentation” mean the communication of
information in sufficient detail that it would
permit an intended purchaser to decide to
acquire the article in question or to enter into
an agreement as described in part 124 of this
subchapter. For example, communicating
information on the equipment’s performance
characteristics, price, and probable
availability for delivery would be a proposal
or presentation requiring a license or other
approval.

* * * * *

m 16. Section 126.13 is amended by
revising paragraphs (a)(1) through (a)(4),
(b), and (c), to read as follows:

§126.13 Required information.

(a) * x %

(1) The applicant or the chief
executive officer, president, vice-
presidents, secretary, partner, member,
other senior officers or officials (e.g.,
comptroller, treasurer, general counsel)
or any member of the board of directors
is the subject of an indictment or has
been otherwise charged (e.g., by
criminal information in lieu of
indictment) for, or has been convicted
of, violating any of the U.S. criminal
statutes enumerated in § 120.27 of this
subchapter;

(2) The applicant or the chief
executive officer, president, vice-
presidents, secretary, partner, member,
other senior officers or officials (e.g.,
comptroller, treasurer, general counsel)
or any member of the board of directors
is ineligible to contract with, or to
receive a license or other approval to
temporarily import or export defense
articles or defense services from any
agency of the U.S. Government;

(3) To the best of the applicant’s
knowledge, any party to the export as
defined in § 126.7(e) has been convicted
of violating any of the U.S. criminal
statutes enumerated in § 120.27 of this

subchapter, or is ineligible to contract
with, or to receive a license or other
approval to temporarily import or
export defense articles or defense
services from any agency of the U.S.
government; and

(4) The natural person signing the
application, notification, or other
request for approval (including the
statement required by this subchapter)
is a citizen or national of the United
States, has been lawfully admitted to the
United States for permanent residence
(and maintains such lawful permanent
residence status) under the Immigration
and Nationality Act, as amended (8
U.S.C. 1101(a)(20), 66 Stat. 163), or is an
official of a foreign government entity in
the United States, or is a foreign person
making a request pursuant to § 123.9 of
this subchapter.

(b) In addition, all applications for
licenses must include the complete
names and addresses of all U.S.
consignors and freight forwarders, and
all foreign consignees and foreign
intermediate consignees involved in the
transaction. Port Directors of U.S.
Customs and Border Protection and
Department of Defense transmittal
authorities will permit only those U.S.
consignors or freight forwarders listed
on the license to make shipments under
the license, and only to those foreign
consignees and foreign intermediate
consignees listed on the license.
Applicants should list all freight
forwarders who may be involved with
shipments under the license to ensure
that the list is complete and to avoid the
need for amendments after the license
has been approved. If there are unusual
or extraordinary circumstances that
preclude the specific identification of
all the U.S. consignors and freight
forwarders and all foreign consignees
and foreign intermediate consignees, the
applicant must provide a letter of
explanation with each application.

(c) In cases when natural foreign
persons are employed at or assigned to
security-cleared facilities, provision by
the applicant of a technology control
plan will facilitate processing.

PART 127—VIOLATIONS AND
PENALTIES

m 17. The authority citation for part 127
is revised to read as follows:

Authority: Sections 2, 38, and 42, Pub. L.
90-629, 90 Stat. 744 (22 U.S.C. 2752, 2778,
2791); 22 U.S.C. 401; 22 U.S.C. 2651a; 22
U.S.C. 2779a; 22 U.S.C. 2780; E.O. 13637, 78
FR 16129.

m 18. Section 127.1 is amended by
adding paragraph (a)(5), and revising
paragraphs (a)(3), (a)(4), (c), (d), and (e),
to read as follows:

§127.1 Violations.

(a) * % %

(3) To import or attempt to import any
defense article whenever a license is
required by this subchapter;

(4) To conspire to export, import,
reexport, retransfer, furnish or cause to
be exported, imported, reexported,
retransferred or furnished, any defense
article, technical data, or defense service
for which a license or written approval
is required by this subchapter; or

(5) To possess or attempt to possess
any defense article with intent to export
or transfer such defense article in
violation of 22 U.S.C. 2778 and 2779, or
any regulation, license, approval, or

order issued thereunder.
* * * * *

(c) Any person who is granted a
license or other approval or acts
pursuant to an exemption under this
subchapter is responsible for the acts of
employees, agents, brokers, and all
authorized persons to whom possession
of the defense article, which includes
technical data, has been entrusted
regarding the operation, use, possession,
transportation, and handling of such
defense article abroad. All persons
abroad subject to U.S. jurisdiction who
obtain custody of a defense article
exported from the United States or
produced under an agreement described
in part 124 of this subchapter, and
regardless of the number of intermediate
transfers, are bound by the regulations
of this subchapter in the same manner
and to the same extent as the original
owner or transferor.

(d) A person who is ineligible
pursuant to § 120.1(c)(2) of this
subchapter, or a person with knowledge
that another person is ineligible
pursuant to § 120.1(c)(2) of this
subchapter, may not, directly or
indirectly, in any manner or capacity,
without prior disclosure of the facts to
and written authorization from the
Directorate of Defense Trade Controls:

(1) Apply for, obtain, or use any
export control document as defined in
§ 127.2(b) for such ineligible person; or

(2) Order, buy, receive, use, sell,
deliver, store, dispose of, forward,
transport, finance, or otherwise service
or participate in any manner in any
transaction that may involve any
defense article, which includes
technical data, defense services, or
brokering activities subject to this
subchapter, where such ineligible
person may obtain any benefit therefrom
or have any direct or indirect interest
therein.

(e) No person may knowingly or
willfully attempt, solicit, cause, or aid,
abet, counsel, demand, induce, procure,
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or permit the commission of any act
prohibited by, or the omission of any act
required by 22 U.S.C. 2778, 22 U.S.C.
2779, or any regulation, license,
approval, or order issued thereunder.

m 19. Section 127.2 is amended by
revising paragraph (b)(13) to read as
follows:

§127.2 Misrepresentation and omission of
facts.
* * * * *

(b) L

(13) Any other document used in the
regulation or control of a defense article,
defense service, or brokering activity
regulated by this subchapter.

* * * * *

m 20. Section 127.7 is revised to read as
follows:

§127.7 Debarment.

(a) Administrative debarment. In
implementing section 38 of the Arms
Export Control Act, the Assistant
Secretary of State for Political-Military
Affairs may debar and thereby prohibit
any person from participating directly
or indirectly in any activities that are
subject to this subchapter for any of the
reasons listed below. Any such
prohibition is referred to as an
administrative debarment for purposes
of this subchapter. The Assistant
Secretary of State for Political-Military
Affairs shall determine the appropriate
period of time for administrative
debarment, which generally shall be for
a period of three years. Reinstatement is
not automatic, however, and in all cases
the debarred persons must submit a
request for reinstatement and be
approved for reinstatement before
engaging in any activities subject to this
subchapter. (See part 128 of this
subchapter for administrative
procedures.)

(b) Statutory debarment. Section
38(g)(4) of the Arms Export Control Act
prohibits the issuance of licenses to
persons who have been convicted of
violating the U.S. criminal statutes
enumerated in section 38(g)(1) of the
Arms Export Control Act. Discretionary
authority to issue licenses is provided,
but only if certain statutory
requirements are met. It is the policy of
the Department of State not to consider
applications for licenses or requests for
approvals involving any person who has
been convicted of violating the Arms
Export Control Act or convicted of
conspiracy to violate that Act for a three
year period following conviction. Such
individuals shall be notified in writing
that they are statutorily debarred
pursuant to this policy. A list of persons
who have been convicted of such
offenses and debarred for this reason

shall be published periodically in the
Federal Register. Statutory debarment
in such cases is based solely upon the
outcome of a criminal proceeding,
conducted by a court of the United
States, that established guilt beyond a
reasonable doubt in accordance with
due process. The procedures of part 128
of this subchapter are not applicable in
such cases.

(c) Grounds. (1) The basis for statutory
debarment, as described in paragraph
(b) of this section, is any conviction for
violating the Arms Export Control Act
(see §127.3) or any conspiracy to violate
the Arms Export Control Act.

(2) The basis for administrative
debarment, as described in paragraph (a)
of this section and in part 128 of this
subchapter, is any violation of 22 U.S.C.
2778 or any rule or regulation issued
thereunder when such a violation is of
such a character as to provide a
reasonable basis for the Directorate of
Defense Trade Controls to believe that
the violator cannot be relied upon to
comply with the statute or these rules or
regulations in the future, and when such
violation is established in accordance
with part 128 of this subchapter.

(d) Appeals. Any person who is
ineligible pursuant to paragraph (b) of
this section may appeal to the Under
Secretary of State for Arms Control and
International Security for
reconsideration of the ineligibility
determination. The procedures specified
in § 128.13 of this subchapter will be
used in submitting a reconsideration
appeal.

m 21. Section 127.8 is removed and
reserved, as follows:

§127.8 [Reserved]

m 22. Section 127.9 is revised to read as
follows:

§127.9 Applicability of orders.

For the purpose of preventing
evasion, orders of the Assistant
Secretary of State for Political-Military
Affairs debarring a person under § 127.7
may be made applicable to any other
person who may then or thereafter
(during the term of the order) be related
to the debarred person by affiliation,
ownership, control, position of
responsibility, or other commercial
connection. Appropriate notice and
opportunity to respond to the basis for
the suspension will be given.

PART 128—ADMINISTRATIVE
PROCEDURES

m 23. The authority citation for part 128
is revised to read as follows:

Authority: Sections. 2, 38, 40, 42, and 71,
Arms Export Control Act. 90 Stat. 744 (22

U.S.C. 2752, 2778, 2780, 2791, and 2797); 22
U.S.C. 2651a; E.O. 12291, 46 FR 1981; E.O.
13637, 78 FR 16129.

W 24. Section 128.2 is revised to read as
follows:

§128.2 Administrative Law Judge.

The Administrative Law Judge
referred to in this part is an
Administrative Law Judge appointed by
the Department of State. The
Administrative Law Judge is authorized
to exercise the powers and perform the
duties provided for in §§127.7 and
128.3 through 128.16 of this subchapter.
m 25. Section 128.3 is amended by
revising paragraph (a) to read as follows:

§128.3 Institution of Administrative
Proceedings.

(a) Charging letters. The Deputy
Assistant Secretary of State for Defense
Trade Controls or the Director, Office of
Defense Trade Controls Compliance,
with the concurrence of the Office of the
Legal Adviser, Department of State, may
initiate proceedings to impose
debarment or civil penalties in
accordance with §127.7 or §127.10 of
this subchapter, respectively.
Administrative proceedings shall be
initiated by means of a charging letter.
The charging letter will state the
essential facts constituting the alleged
violation and refer to the regulatory or
other provision involved. It will give
notice to the respondent to answer the
charges within 30 days, as provided in
§128.5(a), and indicate that a failure to
answer will be taken as an admission of
the truth of the charges. It will inform
the respondent that he or she is entitled
to an oral hearing if a written demand
for one is filed with the answer or
within seven days after service of the
answer. The respondent will also be
informed that he or she may, if so
desired, be represented by counsel of
his or her choosing. Charging letters
may be amended from time to time,
upon reasonable notice.

W 26. Section 128.15 is amended by
revising paragraph (a) to read as follows:

§128.15 Orders containing probationary
periods.

(a) Revocation of probationary
periods. A debarment order may set a
probationary period during which the
order may be held in abeyance for all or
part of the debarment period, subject to
the conditions stated therein. The
Managing Director, Directorate of
Defense Trade Controls, may apply,
without notice to any person to be
affected thereby, to the Administrative
Law Judge for a recommendation on the
appropriateness of revoking probation
when it appears that the conditions of
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the probation have been breached. The
facts in support of the application will
be presented to the Administrative Law
Judge, who will report thereon and
make a recommendation to the Assistant
Secretary of State for Political-Military
Affairs. The latter will make a
determination whether to revoke
probation and will issue an appropriate
order. The party affected by this action
may request the Assistant Secretary of
State for Political-Military Affairs to
reconsider the decision by submitting a
request within 10 days of the date of the

order.
* * * * *

m 27. Section 128.17 is revised to read
as follows:

§128.17 Availability of orders.

All charging letters, debarment orders,
and orders imposing civil penalties and
probationary periods are available for
public inspection in the Public Reading
Room of the Department of State.

PART 129—REGISTRATION AND
LICENSING OF BROKERS

m 28. The authority citation for part 129
is revised to read as follows:

Authority: Section 38, Pub. L. 104-164,
110 Stat. 1437, (22 U.S.C. 2778); E.O. 13637,
78 FR 16129.

m 29. The table of contents for part 129
is revised to read as follows:

Sec.
129.1
129.2
129.3

Purpose.

Definitions.

Requirement to register.

129.4 Requirement for approval.

129.5 Exemption from requirement for
approval.

129.6 Procedures for obtaining approval.

129.7 Policy on embargoes and other
proscriptions.

129.8 Submission of Statement of
Registration, registration fees, and
notification of changes in information
furnished by registrants.

129.9 Guidance.

129.10 Reports.

129.11 Maintenance of brokering records by
registrants.

m 30. Section 129.1 is revised to read as

follows:

§129.1 Purpose.

(a) Section 38(b)(1)(A)(ii) of the Arms
Export Control Act (22 U.S.C. 2778)
provides that persons engaged in the
business of brokering activities shall
register and pay a registration fee as
prescribed in regulations, and that no
person may engage in the business of
brokering activities without a license
issued in accordance with the Act.

(b) The brokering activities identified
in this subchapter apply to those
defense articles and defense services

controlled for purposes of export on the
U.S. Munitions List (see part 121 of this
subchapter) or for purposes of
permanent import on the U.S.
Munitions Import List (see 27 CFR part
447).

m 31. Section 129.2 is revised to read as
follows:

§129.2 Definitions.

As used in this part:

(a) Broker means any person (see
§120.14 of this subchapter) described
below who engages in the business of
brokering activities:

(1) Any U.S. person (see § 120.15 of
this subchapter) wherever located;

(2) Any foreign person (see § 120.16 of
this subchapter) located in the United
States; or

(3) Any foreign person located outside
the United States where the foreign
person is owned or controlled by a U.S.
person.

Note to paragraph (a)(3): For purposes of
this paragraph, “owned by a U.S. person”
means more than 50 percent of the
outstanding voting securities of the firm are
owned by a U.S. person, and “controlled by
a U.S. person” means one or more U.S.
persons have the authority or ability to
establish or direct the general policies or day-
to-day operations of the firm. U.S. person
control is rebuttably presumed to exist where
U.S. persons own 25 percent or more of the
outstanding voting securities unless one
foreign person controls an equal or larger
percentage.

(b) Brokering activities means any
action on behalf of another to facilitate
the manufacture, export, permanent
import, transfer, reexport, or retransfer
of a U.S. or foreign defense article or
defense service, regardless of its origin.

(1) Such action includes, but is not
limited to:

(i) Financing, insuring, transporting,
or freight forwarding defense articles
and defense services; or

(ii) Soliciting, promoting, negotiating,
contracting for, arranging, or otherwise
assisting in the purchase, sale, transfer,
loan, or lease of a defense article or
defense service.

(2) Such action does not include:

(i) Activities by a U.S. person in the
United States that are limited
exclusively to U.S. domestic sales or
transfers (e.g., not for export);

(i) Activities by employees of the
U.S. Government acting in an official
capacity;

(iii) Activities by regular employees
(see § 120.39 of this subchapter) acting
on behalf of their employer, including
those regular employees who are dual
nationals or third-country nationals that
satisfy the requirements of § 126.18 of
this subchapter;

Note to paragraph (b)(2)(iii): The exclusion
does not apply to persons subject to U.S.
jurisdiction with respect to activities
involving a defense article or defense service
originating in or destined for any proscribed
country, area, or person identified in § 126.1
of this subchapter.

(iv) Activities that do not extend
beyond administrative services, such as
providing or arranging office space and
equipment, hospitality, advertising, or
clerical, visa, or translation services,
collecting product and pricing
information to prepare a response to
Request for Proposal, generally
promoting company goodwill at trade
shows, or activities by an attorney that
do not extend beyond the provision of
legal advice to clients;

(v) Activities performed by an
affiliate, as defined in § 120.40 of this
subchapter, on behalf of another
affiliate; or

(vi) Activities by persons, including
their regular employees (see § 120.39 of
this subchapter), that do not extend
beyond acting as an end-user of a
defense article or defense service
exported pursuant to a license or other
approval under parts 123, 124, or 125 of
this subchapter, or subsequently acting
as a reexporter or retransferor of such
article or service under such license or
other approval, or under an approval
pursuant to § 123.9 of this subchapter.

(c) For the purposes of this
subchapter, engaging in the business of
brokering activities requires only one
occasion of brokering as described in
paragraph (b) of this section.

m 32. Section 129.3 is revised to read as
follows:

§129.3 Requirement to register.

(a) Except as provided in paragraph
(b) of this section, any person who
engages in brokering activities (see
§ 129.2) is required to register with the
Directorate of Defense Trade Controls.
Registration under this section is
generally a precondition for the
issuance of approval for brokering
activities required under this part 129 or
the use of exemptions.

(b) Exemptions. Registration,
approval, recordkeeping, and reporting
under this section are not required for:

(1) Foreign governments or
international organizations, including
their employees, acting in an official
capacity; or

(2) Persons exclusively in the
business of financing, insuring,
transporting, customs brokering, or
freight forwarding, whose activities do
not extend beyond financing, insuring,
transporting, customs brokering, or
freight forwarding. Examples include air
carriers or freight forwarders that merely
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transport or arrange transportation for
licensed defense articles, and banks or
credit companies who merely provide
commercially available lines or letters of
credit to persons registered or required
to register in accordance with parts 122
or 129 of this subchapter. However,
banks, firms, or other persons providing
financing for defense articles or defense
services are required to register under
certain circumstances, such as when the
bank or its employees are directly
involved in arranging transactions
involving defense articles or defense
services or hold title to defense articles,
even when no physical custody of
defense articles is involved. In such
circumstances, the banks, firms, or other
persons providing financing for defense
articles or defense services are not
exempt.

(c) Persons exempt from registration,
approval, recordkeeping, and reporting
as provided in § 129.3(b) are subject to
the policy on embargoes and other
proscriptions as outlined in §129.7.

(d) U.S. persons who are registered as
a manufacturer or exporter in
accordance with part 122 of this
subchapter, including their U.S. or
foreign subsidiaries and other affiliates
listed on their Statement of Registration
who are required to register under this
part, are not required to submit a
separate broker registration or pay a
separate broker registration fee when
more than 50 percent of the voting
securities are owned by the registrant or
such subsidiaries and affiliates are
otherwise controlled by the registrant
(see § 120.40 of this subchapter), and
they are listed and identified as brokers
within their manufacturer or exporter
Statement of Registration. All other
requirements of this part apply to such
brokers and their brokering activities.

(e) Registration under this section is a
precondition for the issuance of
approval for brokering activities
required under this section or the use of
exemptions, unless an exception is
granted by the Directorate of Defense
Trade Controls.

m 33. Sections 129.6,129.7, 129.8,
129.5, 129.4, 129.10, and 129.9 are
redesignated as §§ 129.4, 129.5, 129.6,
129.7,129.8, 129.9, and 129.10
respectively.

m 34. Newly redesignated § 129.4 is
revised to read as follows:

§129.4 Requirement for approval.

(a) Except as provided in § 129.5, no
person who is required to register as a
broker pursuant to § 129.3 of this
subchapter may engage in the business
of brokering activities pursuant to
§ 129.2(b) without first obtaining the

approval of the Directorate of Defense
Trade Controls for the brokering of any
of the following:

(1) Any foreign defense article or
defense service (see § 120.44 of this
subchapter, and § 129.5 for exemptions);
or

(2) Any of the following U.S. origin
defense articles or defense services:

(i) Firearms and other weapons of a
nature described by Category I(a)
through (d), Category II(a) and (d), and
Category III(a) of § 121.1 of this
subchapter;

(ii) Rockets, bombs, and grenades as
well as launchers for such defense
articles of a nature described by
Category IV(a), and launch vehicles and
missile and anti-missile systems of a
nature described by Category IV(b) of
§121.1 of this subchapter (including
man-portable air-defense systems);

(iii) Vessels of war described by
Category VI of § 121.1 of this
subchapter;

(iv) Tanks and military vehicles
described by Category VII of § 121.1 of
this subchapter;

(v) Aircraft and unmanned aerial
vehicles described by Category VIII of
§121.1 of this subchapter;

(vi) Night vision-related defense
articles and inertial platform, sensor,
and guidance-related systems of a
nature described by Category XII(c) and
(d) of § 121.1 of this subchapter;

(vii) Chemical agents and precursors
described by Category XIV(a), (c), and
(e) of § 121.1 of this subchapter,
biological agents and biologically
derived substances described by
Category XIV(b) of § 121.1 of this
subchapter, and equipment described by
Category XIV(f) of § 121.1 of this
subchapter for dissemination of the
chemical agents and biological agents
described by Category XIV(a), (b), and
(e) of § 121.1 of this subchapter;

(viii) Submersible vessels described
by Category XX of § 121.1 of this
subchapter; and

(ix) Miscellaneous articles of a nature
described by Category XXI of § 121.1 of
this subchapter.

m 35. Newly redesignated § 129.5 is
revised to read as follows:

§129.5 Exemption from requirement for
approval.

(a) Unless paragraph (c) of this section
applies, brokering activities undertaken
for an agency of the U.S. Government
pursuant to a contract between the
broker and that agency are exempt from
the requirement for approval provided
that:

(1) The brokering activities concern
defense articles or defense services
solely for the use of the agency; or

(2) The brokering activities are
undertaken for carrying out a foreign
assistance or sales program authorized
by law and subject to control by the
President by other means, as
demonstrated by one of the following
conditions being met:

(i) The U.S. Government agency
contract with the broker contains an
explicit provision stating the contract
supports a foreign assistance or sales
program authorized by law and the
contracting agency has established
control of the activity covered by the
contract by other means equivalent to
that established under this subchapter;
or

(ii) The Directorate of Defense Trade
Controls provides written concurrence
in advance that the condition is met.

(b) Unless paragraph (c) of this section
applies, brokering activities regarding a
foreign defense article or defense service
(see § 120.44 of this subchapter) are
exempt from the requirement for
approval when arranged wholly within
and destined exclusively for the North
Atlantic Treaty Organization, any
member country of that organization,
Australia, Israel, Japan, New Zealand, or
the Republic of Korea, except in the case
of the defense articles or defense
services specified in § 129.4(a)(2), for
which approval is required.

(c) Brokers engaging in brokering
activities described in paragraph (a) or
(b) of this section are not exempt from
obtaining approval from the Directorate
of Defense Trade Controls if:

(1) The broker is not registered as
required by § 129.3;

(2) The broker or any person who has
a direct or indirect interest in or may
benefit from the brokering activities,
including any related defense article or
defense service transaction, is ineligible
as defined in § 120.1(c)(2) of this
subchapter; or

(3) A country or person referred to in
§126.1 of this subchapter is involved in
the brokering activities or such activities
are otherwise subject to § 129.7.

(d) Brokers who use the exemptions
in this section must comply with all
other provisions of this part 129.

m 36. Newly redesignated § 129.6 is
revised to read as follows:

§129.6 Procedures for obtaining approval.

(a) All requests for approval of
brokering activities must be made to the
Directorate of Defense Trade Controls,
be signed by an empowered official, and
include the following information:

(1) The applicant’s name, address and
registration code;

(2) A certification on whether:

(i) The applicant or the chief
executive officer, president, vice
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presidents, secretary, partner, member,
other senior officers or officials (e.g.,
comptroller, treasurer, general counsel),
or any member of the board of directors
is the subject of an indictment or has
been otherwise charged (e.g., by
criminal information in lieu of
indictment) for, or has been convicted
of, violating any of the U.S. criminal
statutes enumerated in § 120.27 of this
subchapter;

(ii) The applicant or the chief
executive officer, president, vice
presidents, secretary, partner, member,
other senior officers or officials (e.g.,
comptroller, treasurer, general counsel),
or any member of the board of directors
is ineligible to contract with, or to
receive a license or other approval to
import defense articles or defense
services from, or to receive an export
license or other approval from, any
agency of the U.S. Government; and

(iii) To the best of the applicant’s
knowledge, any other person involved
in the brokering activities enumerated
in the request for approval as defined in
§129.2 is the subject of an indictment
or has been otherwise charged (e.g.,
charged by criminal information in lieu
of indictment) for or has been convicted
of violating any of the U.S. criminal
statutes enumerated in § 120.27 of this
subchapter, or is ineligible to contract
with, or to receive a license or other
approval to import defense articles or
defense services from, or to receive an
export license or other approval from,
any agency of the U.S. Government.

(b) The request for approval shall
describe fully the brokering activities
that will be undertaken, including:

(1) The action to be taken by the
applicant to facilitate the manufacture,
export, import, or transfer of a defense
article or defense service (which may be
referred to as a ““defense article or
defense service transaction”);

(2) The name, nationality, address,
and place of business of all persons who
may participate in the brokering
activities;

(3) A description of each defense
article or defense service that may be
involved, including:

(i) The U.S. Munitions List category
and sub-category for each article;

(ii) The name or military
nomenclature of each defense article;

(ii1) Whether the defense article is
significant military equipment;

(iv) Estimated quantity of each
defense article;

(v) Estimated U.S. dollar value of
defense articles and defense services;

(vi) Security classification; and

(vii) End-user and end-use; and

(4) A statement whether the brokering
activities are related to a sale through

direct commercial sale or under the U.S.
Foreign Military Sales program or other
activity in support of the U.S.
Government.

(c) The empowered official signing
the request for approval shall include a
certification that the request is complete
and accurate.

(d) If at the time of submission certain
information required by paragraph (b) of
this section is not yet available, this fact
must be stated and explained in the
certification required by paragraph (c) of
this section. The Directorate of Defense
Trade Controls will take any such
explanation into account in deciding
whether to approve the request.

(e) The period of validity for an
approval may not exceed four years.

m 37. Newly redesignated § 129.7 is
revised to read as follows:

§129.7 Policy on embargoes and other
proscriptions.

(a) This section applies to brokering
activities defined in § 129.2, regardless
of whether the person involved in such
activities has registered or is exempt
from registration under § 129.3. The
exemptions in § 129.5 from the
requirement for approval are not
applicable to brokering activities subject
to this section.

(b) No person may engage in or make
a proposal to engage in brokering
activities that involve any country, area,
or person referred to in § 126.1 of this
subchapter without first obtaining the
approval of the Directorate of Defense
Trade Controls.

(c) No person may engage in or make
a proposal to engage in brokering
activities without first obtaining
approval of the Directorate of Defense
Trade Controls if such activities involve
countries or persons identified by the
Department of State through notice in
the Federal Register, with respect to
which certain limitations on defense
articles or defense services are imposed
for reasons of U.S. national security,
foreign policy, or law enforcement
interests (e.g., an individual subject to
debarment pursuant to § 127.7 of this
subchapter). (See § 127.1(c) of this
subchapter for additional disclosure and
approval requirements applicable to
brokering activities.)

(d) It is the policy of the Department
of State to deny requests for approval of
brokering activities or proposals to
engage in brokering activities involving
the countries or persons referred to in
paragraph (b) or (c) of this section. Any
person who knows or has reason to
know of brokering activities involving
such countries or persons must
immediately inform the Directorate of
Defense Trade Controls.

m 38. Section 129.4 is redesignated as
§129.8 revised to read as follows:

§129.8 Submission of Statement of
Registration, registration fees, and
notification of changes in information
furnished by registrants.

(a) An intended registrant must
submit a Department of State form DS—
2032 (Statement of Registration) to the
Office of Defense Trade Controls
Compliance by following the
submission guidelines available on the
Directorate of Defense Trade Controls
Web site at www.pmddtc.state.gov. The
Statement of Registration must be
signed by a U.S. person senior officer
(e.g., chief executive officer, president,
secretary, partner, member, treasurer,
general counsel) who has been
empowered by the intended registrant to
sign such documents, with the
exception that a foreign senior officer
may sign the Statement of Registration
if the intended registrant seeks only to
register as a foreign broker. The
Statement of Registration may include
subsidiaries and affiliates when more
than 50 percent of the voting securities
are owned by the registrant or the
subsidiaries and affiliates are otherwise
controlled by the registrant (see § 120.40
of this subchapter). The intended
registrant, whether a U.S. or foreign
person, shall submit documentation that
demonstrates it is incorporated or
otherwise authorized to do business in
its respective country. Foreign persons
who are required to register shall
provide information that is substantially
similar in content to that which a U.S.
person would provide under this
provision (e.g., foreign business license
or similar authorization to do business).
The Directorate of Defense Trade
Controls will notify the registrant if the
Statement of Registration (form DS—
2032) is incomplete either by notifying
the registrant of what information is
required or through the return of the
entire registration package.

(b)(1) Frequency of registration and
fee. A person who is required to register
must do so on an annual basis by
submitting a completed Statement of
Registration (form DS-2032) and a fee
following the fee guidelines available on
the Directorate of Defense Trade
Controls Web site at
www.pmddtc.state.gov. Registrants are
not required to submit a separate
statement of registration and pay an
additional fee when provisions in
§129.3(d) are met.

(2) Expiration of registration. A
registrant must submit its request for
registration renewal at least 30 days, but
no earlier than 60 days, prior to the
expiration date.
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(3) Lapse in registration. A registrant
who fails to renew a registration and,
after an intervening period, seeks to
register again must pay registration fees
for any part of such intervening period
during which the registrant engaged in
the business of brokering defense
articles or defense services.

(c) Statement of Registration
Certification. The Statement of
Registration (form DS-2032) of the
intended registrant shall include a
certification by an authorized senior
officer of the following:

(1) Whether the intended registrant or
its parent, subsidiary, or other affiliate
listed in the Statement of Registration,
or any of its chief executive officers,
presidents, vice presidents, secretaries,
partners, members, other senior officers
or officials (e.g., comptroller, treasurer,
general counsel), or any member of the
board of directors of the intended
registrant, or of any parent, subsidiary,
or other affiliate listed in the Statement
of Registration:

(i) Has ever been indicted or
otherwise charged (e.g., charged by
criminal information in lieu of
indictment) for or has been convicted of
violating any U.S. criminal statutes
enumerated in § 120.27 of this
subchapter or violating a foreign
criminal law on exportation of defense
articles where conviction of such law
carries a minimum term of
imprisonment of greater than 1 year; or

(ii) Is ineligible to contract with, or to
receive a license or other approval to
import defense articles or defense
services from, or to receive an export
license or other approval from, any
agency of the U.S. Government; and

(2) Whether the intended registrant is
foreign owned or foreign controlled (see
§ 120.37 of this subchapter). If the
intended registrant is foreign owned or
foreign controlled, the certification shall
include an explanation of such
ownership or control, including the
identities of the foreign person or
persons who ultimately own or control
the registrant. This requirement applies
to a registrant who is a U.S. person and
is owned or controlled by a foreign
person. It also applies to a registrant
who is a foreign person and is owned or
controlled by a foreign person from the
same country or a foreign person from
another country.

(d) A registrant must, within five days
of the event, provide to the Directorate
of Defense Trade Controls a written
notification, signed by a senior officer
(e.g., chief executive officer, president,
secretary, partner, member, treasurer,
general counsel), if:

(1) Any of the persons referred to in
§129.8(c) is indicted or otherwise

charged (e.g., charged by criminal
information in lieu of indictment) for or
convicted of violating any of the U.S.
criminal statutes enumerated in §120.27
of this subchapter or violating a foreign
criminal law on exportation of defense
articles where conviction of such law
carries a minimum term of
imprisonment of greater than 1 year; or
becomes ineligible to contract with, or
to receive a license or other approval to
export or import defense articles or
defense services from, any agency of the
U.S. government; or

(2) There is a change in the following
information contained in the Statement
of Registration (form DS-2032):

(i) Registrant’s name;

(ii) Registrant’s address;

(iii) Registrant’s legal organization
structure;

(iv) Ownership or control;

(v) The establishment, acquisition or
divestment of a U.S. or foreign
subsidiary or other affiliate who is
engaged in brokering activities or
otherwise required to be listed in
registrant’s Statement of Registration; or

(vi) Board of directors, senior officers,
partners and owners.

Note 1 to paragraph (d): All other changes
in the Statement of Registration must be
provided as part of annual registration
renewal.

Note 2 to paragraph (d): For one year from
October 25, 2013, “Amendment to the
International Traffic in Arms Regulations:
Registration and Licensing of Brokers,
Brokering Activities, and Related
Provisions,” RIN 1400—-AC37, the following
changes must be provided as part of the
annual registration renewal: pursuant to
§129.3(d), changes to combine an existing
broker registration with an existing
manufacturer/exporter registration, and
pursuant to § 129.8(a), changes to an existing
registration to remove partially owned and
not otherwise controlled subsidiaries or
affiliates, which are not the subject of an
internal reorganization, merger, acquisition,
or divestiture.

(e) A U.S. or foreign registrant must
provide written notification to the
Directorate of Defense Trade Controls at
least sixty (60) days in advance of any
intended sale or transfer to a foreign
person of ownership or control of the
registrant or any parent, subsidiary, or
other affiliate listed and covered in its
Statement of Registration. Such notice
does not relieve the registrant from
obtaining any prior approval required
under this subchapter.

(f) The new entity formed when a
registrant merges with another company
or acquires, or is acquired by, another
company or a subsidiary or division of
another company, shall advise the
Directorate of Defense Trade Controls of
the following:

(1) The new firm name and all
previous firm names;

(2) The registration number that will
continue and those that are to be
discontinued (if any); and

(3) The numbers of all approvals for
brokering activities under the
continuing registration number, since
any approval not the subject of
notification will be considered invalid.

(g) A registrant whose registration
lapses because of failure to renew and,
after an intervening period, seeks to
register again must pay registration fees
for any part of such intervening period
during which the registrant engaged in
the business of brokering activities.

m 39. Newly redesignated § 129.9 is
revised to read as follows:

§129.9 Guidance.

(a) Any person desiring guidance on
whether an activity constitutes a
brokering activity within the scope of
this part 129 may request in writing
guidance from the Directorate of
Defense Trade Controls. The request for
guidance shall identify the applicant
and registrant code (if applicable) and
describe fully the activities that will be
undertaken, including:

(1) The specific activities to be
undertaken by the applicant and any
other U.S. or foreign person;

(2) The name, nationality, and
geographic location of all U.S. and
foreign persons who may participate in
the activities;

(3) A description of each defense
article or defense service that may be
involved, including:

(i) The U.S. Munitions List category
and sub-category for each article;

(ii) The name or military
nomenclature of each defense article;

(iii) Whether the defense article is
significant military equipment;

(iv) Estimated quantity of each
defense article;

(v) Estimated U.S. dollar value of
defense articles and defense services;
and

(vi) Security classification;

(4) End-user and end-use; and

(5) A copy of any agreement or
documentation, if available, between or
among the requester and other persons
who will be involved in the activity or
related transactions that describes the
activity to be taken by such persons.

(b) If at the time of submission certain
information is not yet available, this
circumstance must be stated and
explained. The Directorate of Defense
Trade Controls will take the
completeness of the information into
account in providing guidance on
whether the activities constitute
brokering activities. The guidance will
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constitute an official determination by
the Department of State. The guidance
shall not substitute for approval when
required under § 129.4.

(c) Persons desiring guidance on other
aspects of this part may also request
guidance from the Directorate of
Defense Trade Controls in a similar
manner by submitting a description of
the relevant facts or copies of relevant
documentation.

m 40. Newly redesignated § 129.10 is
revised to read as follows:

§129.10 Reports.

(a) Any person required to register
under this part (including those
registered in accordance with § 129.3(d))
shall provide to the Directorate of
Defense Trade Controls on an annual
basis a report of its brokering activities
in the previous twelve months. Such
report shall be submitted along with the
registrant’s annual renewal submission
or, if not renewing, within 30 days after
expiration of registration.

(b) The report shall include brokering
activities that received or were exempt
from approval as follows:

(1) The report shall identify the
broker’s name, address, and registration
code and be signed by an empowered
official who shall certify that the report
is complete and accurate. The report
shall describe each of the brokering
activities, including the number
assigned by the Directorate of Defense
Trade Controls to the approval or the
exemption claimed; and

(2) For each of the brokering
activities, the report shall identify all
persons who participated in the
activities, including each person’s
name, address, nationality, and country
where located and role or function; the
quantity, description, and U.S. dollar
value of the defense articles or defense
services; the type and U.S. dollar value
of any consideration received or
expected to be received, directly or
indirectly, by any person who
participated in the brokering activities,
and the source thereof.

(c) If there were no brokering
activities, the report shall certify that
there were no such activities.

m 41. Section 129.11 is added to read as
follows:

§129.11 Maintenance of brokering records
by registrants.

A person who is required to register
pursuant to this part (including those
registered in accordance with § 129.3(d))
must maintain records concerning

brokering activities in accordance with
§122.5 of this subchapter.

Rose E. Gottemoeller,

Acting Under Secretary, Arms Control and
International Security, Department of State.

[FR Doc. 2013-20743 Filed 8-23-13; 8:45 am]
BILLING CODE 4710-25-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2013-0771]

Drawbridge Operation Regulation;
Trent River, New Bern, NC

AGENCY: Coast Guard, DHS.

ACTION: Notice of deviation from
drawbridge regulation.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the US 70/Alfred
C. Cunningham Bridge across the Trent
River, mile 0.0, at New Bern, NC. The
deviation is necessary to allow the
annual Neuse River Bridge Run
participants to safely complete their
race without interruptions from bridge
openings. This deviation allows the
bridge draw span to remain in the
closed-to-navigation position for three
hours to accommodate the race.

DATES: This deviation is effective from
6:30 a.m. to 9:30 a.m. on October 19,
2013.

ADDRESSES: The docket for this
deviation, [USCG-2013-0771] is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this deviation. You may
also visit the Docket Management
Facility in Room W12-140 on the
ground floor of the Department of
Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Mrs. Jessica
Shea, Coast Guard; telephone (757) 398—
6422, email jessica.c.shea2@uscg.mil. If
you have questions on viewing the
docket, call Barbara Hairston, Program
Manager, Docket Operations, telephone
(202) 366—9826.

SUPPLEMENTARY INFORMATION: The event
director for the annual Neuse River
Bridge Run, with approval from the

North Carolina Department of
Transportation, owner of the
drawbridge, has requested a temporary
deviation from the operating schedule to
accommodate the Neuse River Bridge
Run.

The US 70/Alfred C. Cunningham
Bridge operating regulations are set out
in 33 CFR 117.843(a). The US 70/Alfred
C. Cunningham Bridge across the Trent
River, mile 0.0, a double bascule lift
Bridge, in New Bern, NC, has a vertical
clearance in the closed position of 14
feet above mean high water.

Under this temporary deviation, the
drawbridge will be allowed to remain in
the closed-to-navigation position from
6:30 a.m. to 9:30 a.m. on Saturday,
October 19, 2013 while race participants
are competing in the annual Neuse
River Bridge Run.

Under the regular operating schedule
where the bridge opens on signal during
the timeframe for the race, the bridge
opens several times every day for
recreational vessels transiting to and
from the local marinas located
upstream. Although openings occur
throughout the day, the morning hours
have the fewest vessel transits.

Vessels able to pass through the
bridge in the closed position may do so
at anytime and are advised to proceed
with caution. The bridge will be able to
open for emergencies and there is no
alternate route for vessels to pass. The
Coast Guard will also inform the users
of the waterways through our Local and
Broadcast Notices to Mariners of the
change in operating schedule for the
bridge so that vessels can arrange their
transits to minimize any impact caused
by the temporary deviation.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: August 12, 2013.
Waverly W. Gregory, Jr.,

Bridge Program Manager, Fifth Coast Guard
District.

[FR Doc. 2013—-20673 Filed 8-23-13; 8:45 am]|
BILLING CODE 9110-04-P

POSTAL REGULATORY COMMISSION

39 CFR Part 3010
[Docket No. RM2013-2; Order No. 1786]

Price Cap Rules for Certain Postal Rate
Adjustments

AGENCY: Postal Regulatory Commission.
ACTION: Final rule.
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SUMMARY: The Commission is issuing a
set of final rules addressing the price
cap for market dominant price
adjustments. Adoption of the rules
follows a review of comments on
proposed rules. In brief, proposed rules
that generated no opposition have been
adopted. Proposed rules that raised
easily-resolved questions have been
modified, as appropriate, and adopted.
Action on proposals that generated
significant opposition (such as the
treatment of service reductions and
promotional and incentive rates) has
been deferred in the interest of
additional research and analysis.
Adoption of these rules will facilitate
consideration of market dominant postal
rate adjustments.

DATES: Effective September 25, 2013.
FOR FURTHER INFORMATION CONTACT:
Stephen L. Sharfman, General Counsel,
202-789-6820.

SUPPLEMENTARY INFORMATION:

Regulatory History

72 FR 5230, February 5, 2007
72 FR 29284, May 25, 2007

72 FR 33261, June 15, 2007

72 FR 50744, September 4, 2007
72 FR 63622, November 9, 2007
73 FR 22490, Aprﬂ 16, 2013
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1. Introduction

On March 22, 2013, the Commission
issued a notice of proposed rulemaking
relating to the Commission’s price cap
rules.! That notice was intended, in
part, to clarify and improve the manner
in which 39 CFR part 3010 implements
statutory directives and policies
previously expressed in Commission
orders. See Order No. 1678 at 1.

The Commission received comments
and reply comments from the Public
Representative 2 and the Postal Service,?

1Notice of Proposed Rulemaking Requesting
Comments on Proposed Commission Rules for
Determining and Applying the Maximum Amount
of Rate Adjustments, March 22, 2013 (Order No.
1678). The Commission issued errata several days
later. Notice of Errata, March 25, 2013 (Errata). See
also 78 FR 22490, April 16, 2013.

2Public Representative Comments, May 17, 2013
(Public Representative Comments); Public
Representative Reply Comments, May 31, 2013 (PR
Reply Comments). The Public Representative
Comments were accompanied by a motion for late
acceptance asserting that no party is harmed by the
delay in filing. Public Representative Motion for
Late Acceptance, May 17, 2013. The motion is
granted.

3Initial Comments of the United States Postal
Service, May 16, 2013 (Postal Service Comments);
Reply Comments of the United States Postal

as well as the Association of Magazine
Media (MPA),4 the Association for
Postal Commerce (PostCom),5 the
National Association of Presort Mailers
(NAPM),¢ Pitney Bowes Inc.,” and
Valpak Direct Marketing Systems, Inc.
and Valpak Dealers’ Association, Inc.
(Valpak).8 The National Postal Policy
Council (NPPC) submitted reply
comments.?

Some of the rules proposed in Order
No. 1678 generated opposition. Others
were relatively uncontroversial. The
Commission finds that it will be
beneficial to promptly adopt rules that
were unopposed or raised issues that are
easily resolved. The Commission will
address the other proposed rules in later
proceedings.

This order is organized as follows.
First, proposed rules that generated no
opposition are described and adopted.
Next, proposed rules that raised
questions that are easily resolved are
described, modified as appropriate, and
adopted. Finally, proposals concerning
the treatment of service reductions and
promotional and incentive rates that
generated significant opposition
requiring additional research and
analysis are described. Action in these
areas is deferred to a later date.

II. Uncontroversial Rules

No commenter objected to the
reorganization of part 3010.
Consequently, the Commission adopts
the changes relating to the
reorganization of part 3010, including
changes to section numbers and cross-

Service, June 3, 2013 (Postal Service Reply
Comments). The Postal Service’s reply comments
were accompanied by a motion for late acceptance
of filing asserting that no party is prejudiced by the
delay. Motion for Late Acceptance of Reply
Comments, June 3, 2013. That motion is granted.
4Comments of MPA—The Association of
Magazine Media, May 16, 2013 (MPA Comments).

5 Comments of the Association for Postal
Commerce, May 16, 2013 (PostCom Comments);
Reply Comments of the Association for Postal
Commerce, May 31, 2013 (PostCom Reply
Comments).

6 Comments of the National Association of Presort
Mailers, May 16, 2013 (NAPM Comments).

7 Comments of Pitney Bowes Inc., May 16, 2013
(Pitney Bowes Comments).

8 Valpak Direct Marketing Systems, Inc. and
Valpak Dealers’ Association, Inc. Comments on
Notice of Proposed Rulemaking, May 16, 2013
(Valpak Comments); Valpak Direct Marketing
Systems, Inc. and Valpak Dealers’ Association, Inc.
Reply Comments on Notice of Proposed
Rulemaking, May 31, 2013 (Valpak Reply
Comments). Valpak also filed a reply to the late-
filed reply comments of the United States Postal
Service, along with a motion for leave to reply to
the Postal Service’s comments. Valpak Direct
Marketing Systems, Inc. and Valpak Dealers’
Association, Inc. Motion for Leave to File Response
to Late-Filed Postal Service Reply Comments, June
4, 2013. This motion is granted.

9Reply Comments of the National Postal Policy
Council, May 31, 2013 (NPPC Reply Comments).

references. The balance of this order
refers to provisions of part 3010 by the
section and subpart numbers that
appear in the final rules, as printed
below the signature of this order.

Many of the rules proposed in Order
No. 1678 generated either positive
comments or no objections. In
particular, commenters expressed
approval of proposed §§3010.11(c)
(providing for public comments on
consistency with Commission orders
and directives); 1 3010.12(e) (requiring
that cost, avoided cost, volume, and
revenue figures included in a notice be
developed based on the most recent
applicable analytical principles); 11
3010.23(b), requiring that the percentage
change in rates for a product be
calculated in the same manner as the
percentage change in rates for a class,2
and 3010.43 (specifying that the
Commission is interested in the change
in net financial position resulting from
an agreement).13

One of the substantive changes
proposed by Order No. 1678 received no
comment. Section 3010.11(g) reduces
the comment period for remanded rates
from 10 days to 7 days. This change
reflects the Commission’s experience in
Docket No. R2013-1, in which a 7-day
period was sufficient to solicit public
comment concerning an amended notice
of rate adjustment.1* The Commission
adopts these changes.

Following is a section-by-section list
of the changes the Commission finds to
be uncontroversial. These changes are
adopted and reflected in the final rules
that appear below the signature of this
order.

Section 3010.1 defines the terms
“annual limitation,” “maximum rate
adjustment,” “Type 1-A rate
adjustment,” “Type 1-B rate
adjustment,” “Type 2 rate adjustment,”
“Type 3 rate adjustment,” and “unused
rate adjustment authority.” The
definition of the term “class” is
discussed in section III.A below.

Section 3010.2 reflects revisions that
correct a statutory reference and ensure
terms are used consistently.

Section 3010.3 reflects revisions that
ensure terms are used consistently and
move the requirement that the Postal
Service maintain a schedule tracking
unused rate adjustment authority to
§3010.26(f).

10 Valpak Comments at 2 (“Valpak supports this
proposed rule change.”).

11 Pitney Bowes Comments at 2 (“The proposed
change is a welcome improvement. . . .”).

12Valpak Comments at 2.

131d. at 3 (“Valpak supports this proposed rule
change.”).

14 Order No. 1678 at 12.
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Section 3010.4 reflects revisions that
ensure terms are used consistently.

Section 3010.5 reflects revisions that
strike duplicative provisions.

Section 3010.6 reflects revisions that
ensure terms are used consistently.

Section 3010.7 reflects revisions that
ensure terms are used consistently.

Section 3010.8(d) reflects revisions
that strike an obsolete transition
requirement.

Section 3010.8 reflects revisions that
ensure terms are used consistently.

Section 3010.10 reflects revisions that
ensure terms are used consistently and
arevision to the heading to clarify the
contents of the section.

The contents of former §§3010.11 and
3010.12 are included in §§ 3010.20,
3010.21, and 3010.22.

Section 3010.11 reflects revisions
throughout that ensure cross-references
are correct and terms are used
consistently.

Section 3010.11(c) reflects revisions
to clarify that comments on compliance
with relevant statutory provisions and
Commission orders and directives are
permitted.

Section 3010.11(g) reflects revisions
that change the comment period from 10
days to 7 days and provide that
comments on amended notices may
address subjects described in paragraph
(c).

Section 3010.12 reflects revisions that
strike paragraph headings and ensure
terms are used consistently.

Section 3010.12 also reflects revisions
that amend paragraph (b)(5) and add a
paragraph (e) to require that cost,
avoided cost, volume, and revenue
figures be developed from the most
recent approved analytical principles.

Changes to § 3010.12(c) relating to the
filing of information concerning new
discounts and surcharges are discussed
in section III.B below.

Section 3010.20 incorporates
provisions from former § 3010.11 and
reflects revisions that ensure terms are
used consistently.

Section 3010.22 reflects revisions that
specify that it applies to rate
adjustments filed less than 12 months
apart, incorporate provisions from
former § 3010.12, and ensures terms are
used consistently.

Section 3010.23 reflects revisions
throughout that ensure terms are used
consistently. Further changes to this
section are discussed in section III.D
and IV.C.

Section 3010.23(b) reflects revisions
that require the percentage change in
rates for a product to be calculated in
the same manner as for a class. The
remainder of § 3010.23 is discussed at
greater length below.

Section 3010.24 reflects revisions that
specify that it applies to calculations
under § 3010.23.

Section 3010.25 reflects revisions that
clarify that unused rate adjustment
authority may only be applied after
applying the annual limitation.

Section 3010.26(c)(2) reflects
revisions to correct cross-references.

Section 3010.27 reflects revisions that
ensure terms are used consistently.

Section 3010.28 reflects a revision to
the heading to clarify the contents of the
section. An additional proposed change
to this section is discussed in section
IILF.

Former §3010.29 is stricken as an
obsolete transition provision.

Section 3010.41 reflects a revision to
the heading to clarify the contents of the
section.

Section 3010.42 reflects revisions that
ensure consistent formatting and the
consistent use of terms.

An additional comment concerning
§3010.42 is discussed in section III G.

Section 3010.43 reflects revisions that
specify that both a plan and a report are
required and that the net financial
position of the Postal Service should be
reported.

Section 3010.44 reflects revisions that
ensure terms are used consistently.

The heading of subpart E reflects
revisions that ensure terms are used
consistently.

Section 3010.60 reflects revisions that
ensure terms are consistent with 39
U.S.C. 3622(d) and used consistently.

Section 3010.61 reflects revisions that
ensure terms are consistent with 39
U.S.C. 3622(d) and used consistently.

Section 3010.62 reflects revisions that
ensure terms are consistent with 39
U.S.C. 3622(d) and used consistently.

Section 3010.63 reflects revisions that
are consistent with § 3010.12(b)(2) and
ensure that terms are used consistently.

Section 3010.65 reflects revisions that
ensure terms are used consistently.

Section 3010.66 reflects revisions that
ensure terms are used consistently.

III. Changes Adopted in This Order

Interested parties submitted
comments suggesting modifications to
changes proposed in Order No. 1678 as
well as additional changes to 39 CFR
part 3010. The Commission has received
sufficient information concerning
several of these changes to address
commenter concerns. This section
discusses the changes that the
Commission adopts, or declines to
adopt, in this order. They are grouped
by the section of 39 CFR part 3010 they
affect or, if no single section of part
3010 is affected, by topic.

A. Section 3010.1(b)—Definition of
“class”

One commenter suggests that the
definition of the term “class” in
§3010.1(b) should be modified to more
closely track the definition of the term
“class” from 39 U.S.C. 3622(d)(2)(A).
MPA Comments at 2. MPA argues that
the proposed definition ““is both circular
and insufficiently precise.” Id. at 1. It
asserts that applying the price cap rules
at the class level is an essential
requirement of the Postal Accountability
and Enhancement Act (PAEA) that
promotes rate stability and
predictability. Id. at 2-3. MPA urges
that the definition of “class” be
modified to read that a class is a class
of mail as defined in the Domestic Mail
Classification Schedule in effect on the
date of enactment of the Postal
Accountability and Enhancement Act.
Id. at 2.

Two commenters object to MPA’s
proposed change. Valpak Reply
Comments at 10-11; Postal Service
Reply Comments at 5—6. Valpak objects
to a definition of the term “class’ that
would apply to rate adjustments that are
not subject to an annual limitation, such
as negotiated service agreements and
exigent rate adjustments. Valpak
Comments at 10-11. It cautions that the
proposed change has the potential to
work against congressional intent when
applied outside the context of 39 U.S.C.
3622(d). Id. at 11. Finally, it speculates
that the proposed change is an attempt
to protect mailpieces that were
considered part of the Periodicals class
at the time the PAEA was enacted from
future reclassification to the First-Class
Mail or Standard Mail class. Id. at 12.
The Postal Service objects to MPA’s
proposed change on the basis that it
would require the Commission to ignore
the effects of changes to the market
dominant and competitive product lists
made pursuant to 39 U.S.C. 3642. Postal
Service Reply Comments at 5—6.

The Commission does not propose to
apply the annual limitation under
subpart B of part 3010 at anything other
than the class level, consistent with the
clear language of 39 U.S.C.
3622(d)(2)(A). However, the
Commission does not intend to expand
the annual limitation requirements to
negotiated service agreements or exigent
requests. Because the term ““class”
appears in the rules concerning exigent
requests, particularly §§3010.61(a)(2)
and 3010.63, the definition of that term
for purposes of part 3010 should not be
limited to the 39 U.S.C. 3622(d)(2)(A)
definition. Additionally, the
Commission does not intend to limit the
ability of the Postal Service to seek
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transfers of products between the
market dominant and competitive
product lists under 39 U.S.C. 3642 or to
create, change, or remove products.
Rather, it seeks to use the definition
of the term ““class” to limit the scope of
the part 3010 rules to market dominant
postal products (as opposed to
competitive products or nonpostal
products). This approach is consistent
with chapter 36 of title 39, United States
Code, as a whole, not just 39 U.S.C.
3622(d)(2)(A). The revised §3010.1(b)
will read that a “class” means a class of
market dominant postal products.

B. Section 3010.12(c)—Filing of
Information for Discounts and
Surcharges

Two commenters object to the
proposed changes to § 3010.12(c)
concerning information provided for
workshare discounts and other
discounts and surcharges. Valpak
Comments at 6—7; NPPC Reply
Comments at 8—9. Valpak argues that
the proposed changes are “too broad” to
address the workshare issues identified
in Order No. 1678 and hints that the
resulting requirement exceeds the
Commission’s statutory authority.
Valpak Comments at 6. It also contends
that the proposed rule would
unnecessarily increase the
administrative burden of the Postal
Service in preparing notices of rate
adjustments. Id. at 6—7. NPPC concurs
with the Valpak Comments, arguing that
Congress did not intend to impose the
heightened standards for workshare
discounts under 39 U.S.C. 3622(e)(4)(C)
on other types of discounts or
surcharges. NPPC Reply Comments at
6—7. NPPC goes further, though, positing
that the proposed rule creates a
substantive restriction on the Postal
Service’s ability to offer discounts,
limiting it only to discounts that would
not ““ ‘adversely affect either the rates or
the service levels’ of postal users that do
not use the discount.” Id. at 8. NPPC
suggests that the Commission should
“simply defer, as an initial matter,” to
the Postal Service’s judgment about
what constitutes a workshare discount
and then request supplemental
information if necessary. Id. at 8-9.

The Commission, not the Postal
Service, has the responsibility to
determine what constitutes a workshare
discount. See 39 U.S.C. 3622(e)(1); see
also U.S. Postal Service v. Postal
Regulatory Commission, 717 F.3d
209,209 (D.C. Cir. 2013) citing Chevron
U.S.A. Inc. v. Natural Resources Defense
Council, 467 US 837 (1984). When faced
with a Type 1-A or Type 1-B rate
adjustment that must be approved or
denied within 45 days, the Commission

may not be able to easily identify the
discounts and surcharges that qualify as
workshare discounts. On the other
hand, the Commission has no desire to
create an unnecessary administrative
burden for the Postal Service.
Consistent with these goals, the
Commission modifies proposed
§3010.12(c) to remove references to
discounts and surcharges. It also adds a
new paragraph (d) concerning the
information that the Postal Service must
file with respect to any discount or
surcharge that it believes is not a
workshare discount. Namely, the Postal
Service must file an explanation of the
basis for its belief that the discount or
surcharge is not a workshare discount
and a certification that its treatment of
the discount or surcharge conforms with
approved analytical principles. This
information will enable the Commission
to quickly determine whether it is
necessary to request supplemental
information concerning the discount in
order to carry out the Commission’s
responsibilities under 39 U.S.C. 3622(e).

C. Sections 3010.21 and 3010.26—
Calculation of Annual Limitation and
Interim Unused Rate Adjustment
Authority When Notices of Rate
Adjustments Are 12 or More Months
Apart

Commenters focused on two issues
concerning the calculation of the annual
limitation under § 3010.21. One of these
issues, a proposal to incorporate
reductions in service standards into the
calculation of the annual limitation, is
discussed in section IV.A below. The
second issue concerns the
appropriateness of using a 12-month
period to calculate the annual limitation
when notices of rate adjustment are
more than 12 months apart. This issue
is related to the questions of how and
when interim unused rate adjustment
authority that accrues between notices
of rate adjustment may be used under
§3010.26.

The Postal Service requests that the
Commission reconsider existing rules
that require the annual limitation to be
calculated using only the most recent 12
months of available data and interim
unused rate adjustment authority to be
calculated using data from the period
preceding the most recent 12-month
period. Postal Service Comments at 2. It
argues that the proposed rules (as well
as current Commission practices) create
a “disincentive to waiting beyond
twelve months to raise rates.” Id. at 1.
The Postal Service’s objections seem to
arise chiefly in two contexts: (1) in
periods of deflation, or (2) in periods of
high inflation. The Postal Service asserts
that the Commission’s reading of 39

U.S.C. 3622(d)(1)(A)—which requires
that the annual limitation be equal to
the change in the Consumer Price Index
for All Urban Consumers (CPI-U) “over
the most recent available 12-month
period”’—is “overly literal” and at odds
with the Commission’s rules allowing
for calculation of a partial year
limitation. Id. at 3. It proposes that the
Commission use data from the entire
period between notices of rate
adjustment to calculate the annual
limitation, not just from the most recent
12 months, and allow the Postal Service
to decide whether to adjust rates to the
full extent permissible consistent with
the annual limitation. Id. at 3—4.

Two commenters object to proposed
§3010.26(d) and to the Postal Service’s
proposal to revisit the calculation of the
annual limitation and interim unused
rate adjustment authority.

The Public Representative argues that
§§3010.21 and 3010.26 are contrary to
both Order No. 606 and the requirement
under 39 U.S.C. 3622(d)(2)(C)(iii)(I1I)
that unused rate adjustment authority be
used on a first-in, first-out (FIFO) basis.
Public Representative Reply Comments
at 2—4. He reads Order No. 606 to
require that “interim [unused rate
adjustment authority] be added to
annual [unused rate adjustment
authority], and both [. . .] become
available for use by the Postal Service in
future rate cases on a FIFO basis by the
terms of 39 U.S.C.
3622(d)(2)(C)(iii)(IlI).” Id. at 3. He
contends that proposed § 3010.26(d)
allows the Postal Service to use interim
unused rate adjustment authority
immediately, a practice that he views as
allowing the use of unused rate
adjustment authority on a last-in, first-
out basis. Id. at 4.

Valpak agrees that “it is not clear that
the Commission’s proposal is correct
under PAEA.” Valpak Reply Comments
at 9. It argues that 39 U.S.C.
3622(d)(1)(D) prevents a rate adjustment
that uses “more than 12 months of CPI
increase plus the earliest available
banked authority,” because the statute
only allows rate adjustments that are
“not in excess of the annual
limitations.” Id. (Emphasis in original).
Valpak reads the plural “limitations” to
refer to both the annual limitation
(based on CPI-U) established under 39
U.S.C. 3622(d)(1)(A) and the limitation
on the use of unused rate adjustment
authority under 39 U.S.C. 3622(d)(2)(C).
It argues that because section
3622(d)(2)(C)(iii)(III) specifies that
unused rate adjustment authority may
only be used on a first-in, first-out basis,
interim unused rate adjustment
authority may not be used in the same
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case in which it is generated. Id. at 9—
10.

The Commission agrees that section
3622(d)(2)(C)(iii)(III) requires the Postal
Service to use unused rate adjustment
authority on a first-in, first-out basis.
However, Valpak’s argument conflates
the annual limitations under
subparagraph (A) (i.e., the annual
limitations based on CPI-U) with the
unused rate adjustment authority
permitted under 39 U.S.C. 3622(d)(2)(C).
Section 3622(d)(1)(D) clearly refers only
to the CPI-U limitation established
“under subparagraph (A)” (that is,
under subparagraph (A) of § 3622(d)(1)).
It would be a distortion of the statute to
infer that the use of the plural
“limitations” rather than the singular
“limitation” in paragraph (1)(D) was
meant to encompass both the annual
limitation based on CPI-U and the
unused rate adjustment authority
calculated under paragraph (2)(C). That
construction would require the
Commission to ignore the modifiers
surrounding the word “limitations”
both “annual” that precedes it, and
importantly, the ‘“under subparagraph
(A)” that follows.

Interim unused rate adjustment
authority calculated pursuant to
§3010.26(c) is distinct from the annual
unused rate adjustment authority
calculated pursuant to § 3010.26(b). It
allows the Postal Service to accrue some
rate adjustment authority in the period
between notices of rate adjustments that
are more than 12 months apart while
respecting the statutory directive that
the annual limitation be calculated on a
12-month basis.

The plain language of section
3622(d)(1)(A) (“the most recent
available 12-month period”) prevents
the Commission from accepting the
Postal Service’s request that it be
allowed to include more than 12 months
of data in the calculation of the annual
limitation. Unused rate adjustment
authority, on the other hand, is intended
to take into consideration the amount of
the rate adjustment that the Postal
Service “actually makes” in a given
year. 39 U.S.C. 3622(d)(2)(C)({)(I1). In
instances where notices of rate
adjustments are filed 12 or more months
apart, the annual limitation does not
allow the Postal Service to make a rate
adjustment that would take into account
the period in excess of 12 months.15
Interim unused rate adjustment
authority is a means of addressing the
difference between the period over
which the statute allows the annual

15 For example, when notices of rate adjustment
are filed 14 months apart, the “‘annual limitation”
excludes the first 2 months of that period.

limitation to be calculated and the
actual period between notices of rate
adjustment.

Section 3010.26(d) allows the Postal
Service to use interim rate adjustment
authority in the same case in which it
is generated in order to take into
consideration the economic events of
the entire period between notices of rate
adjustment. This authority is, of course,
limited by the FIFO requirements of 39
U.S.C. 3622(d)(2)(C)(iii)(III) and 39 CFR
3010.27. In times of inflation, this
practice has generally worked to the
Postal Service’s advantage, allowing it
to use interim unused rate adjustment
authority to increase prices consistent
with the change in CPI-U over the
entire period between notices of rate
adjustment. Now, the Postal Service
proposes that the Commission allow it
to ignore periods of deflation (which
can result in negative unused rate
adjustment authority), but continue to
calculate interim unused rate
adjustment authority for periods of
inflation. The Commission finds no
legal basis for the Postal Service’s
proposed approach. Just as the Postal
Service benefits from positive interim
unused rate adjustment authority in
periods of inflation, it must accept that
in periods of deflation, interim unused
rate adjustment authority will be
negative.

The Commission does not find the use
of interim unused rate adjustment
authority to violate the FIFO principle
of 39 U.S.C. 3622(d)(2)(C)(iii)(IIL).
Contrary to the assertions of the Public
Representative and Valpak, 39 CFR part
3010 does not permit the Postal Service
to use interim unused rate adjustment
authority before unused rate adjustment
authority generated during the previous
5 years. When the Postal Service files a
notice of rate adjustment more than 12
months after the previous notice of rate
adjustment, the Commission
immediately calculates both interim and
annual unused rate adjustment
authority under § 3010.26(c). The
interim unused rate adjustment is
immediately added to the schedule of
unused rate adjustment authority
described in § 3010.26(f) (commonly
referred to as ““the bank”). Section
3010.26(d) allows the Postal Service to
use that interim unused rate adjustment
authority in the same case in which it
is generated, but only after it uses all
unused rate adjustment authority from
the previous 5 years.1® This is consistent

16 This is assuming the sum of the unused rate
adjustment authority from the previous five years
does not exceed 2 percentage points. If the sum of
the unused rate adjustment authority from the
previous five years exceeds 2 percentage points, the
Postal Service could be prevented from using the

with the requirement under § 3010.27
that the unused rate adjustment
authority used for a class to make a
Type 1-B rate adjustment “shall be
subtracted from the existing unused rate
adjustment authority for the class, using
a first-in, first-out (FIFO) method,
beginning 5 years before the instant
notice.”

The Postal Service objects to this
approach because it creates a
“disincentive to waiting beyond twelve
months to raise rates.” Postal Service
Comments at 1. The Commission’s rules
and past practice are based on 39 U.S.C.
3622, which was carefully crafted to
foster the objective of predictable and
stable rates. Increases are limited to the
percentage change in CPI over the
preceding 12 months plus up to 2
percent of previously unused authority.
The Commission’s current rules were
designed to be consistent with this
statutory scheme, as are the
amendments approved in this order.

For these reasons, the Commission
declines to alter its approach to the
calculation and use of interim unused
rate adjustment authority. However, the
comments indicate that proposed
§3010.26(d) did not clearly convey the
Commission’s intent with respect to the
use of interim unused rate adjustment
authority. Accordingly, the Commission
modifies § 3010.26(d).

D. Section 3010.23(d)—Anticipated
Changes in Mailer Behavior

Two commenters suggest that
§3010.23(d) be altered to allow
adjustments to billing determinants
based on anticipated changes in mailer
behavior. PostCom at 8-9; Postal Service
Comments at 4-5. PostCom argues that
a “‘complete prohibition on relying on
anticipated changes in mailer behavior
is too restrictive.” PostCom Comments
at 8. It points to Standard Mail Flats as
an example of a product for which the
Postal Service should be allowed to take
into consideration the effect of potential
mailer behavior on the ability of the
product to cover costs. Id. Although it
acknowledges that the Commission
disapproved of this approach to
Standard Mail Flats in Order No.
1541,17 it argues the Postal Service
could “inadvertently drive volume to
less profitable categories or out of the
system entirely” if it does not take
mailer behavior into consideration in
setting rates. PostCom Comments at 8—
9. PostCom advocates allowing the

interim unused rate adjustment authority generated
in a case by operation of § 3010.28.

17 Docket No. R2013-1, Order on Price
Adjustments for Market Dominant Products and
Related Mail Classification Changes, November 16,
2012, at 39—41 (Order No. 1541).
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Postal Service to make adjustments to
billing determinants based on
anticipated changes in mailer behavior
in particular cases if it can demonstrate
that the changes are ‘“‘reasonably likely
to occur.” Id. at 9.

The Postal Service proposes that the
Commission establish a prohibition on
the use of anticipated changes in mailer
behavior to make adjustments to billing
determinants as its ““default approach”
but also allow exceptions to the rules for
“particular circumstances.” Postal
Service Comments at 4. The Postal
Service points to two cases as examples
of the Commission using anticipated
changes in mailer behavior to make
adjustments to billing determinants: the
Full-Service Intelligent Mail barcode
(IMb) discounts in Docket No. R2009-2
and the Mobile Barcode Promotion
approved in Docket No. R2013-1. Id. at
4-5. It argues that these cases prove that
the Commission should allow the Postal
Service to use projections of mailer
behavior “where it believes using
historical volumes would either
understate volumes or otherwise be
inappropriate.” Id. at 5.

Valpak opposes the use of anticipated
changes in mailer behavior to make
adjustments to billing determinants in
any situation and supports the proposed
rule as written. Valpak Reply Comments
at 4-8. It quotes extensively from Order
No. 1541 to support its contention that
cost projections are not appropriate in a
rate case. Id. at 4-6. It asserts that
projections of mailer behavior are
necessarily based on “assumptions,
speculation, and uncertainty” that
“should be open to challenge.” Id. at 7.
It further asserts that such challenges
are not feasible under the “accelerated
timetable” of a market dominant rate
case. Id.

As the commenters point out, the
Commission’s experience with
projections based on forecasts of
anticipated mailer behavior has not
been positive. As was the case with the
Postal Service’s projection of future
volume changes associated with
Standard Mail Flats, projections of
mailer behavior carry the risk of relying
on assumptions that are “unfounded,”
“unsupported,” or “erroneous.” See
Order No. 1541 at 40. In Docket No.
R2011-1, the Commission disapproved
of the use of projections of mailer
behavior.18

In contrast, the Commission found
that the calculation of percentage
change in rates for the Mobile Barcode

18 Docket No. R2011-1, Order Approving Market
Dominant Classification and Price Changes, and
Applying Price Cap Rules, December 10, 2010, at
19 (Order No. 606).

Promotion did not rely on ““forecasts of
expected volume.” Order No. 1541 at
17. Rather, the Postal Service
permissibly used ““actual volumes . . .
from the promotion to make
adjustments to billing determinants in
Docket No. R2013-1. Id. The
Commission does not intend for
§3010.23(d) to prevent adjustments to
billing determinants similar to the
adjustments made for the Mobile
Barcode Promotion, ‘“where historical
volumes [were] available for the
calculation of the effect of the price
change resulting from the promotions
on the price cap.” Id. To the contrary:
an adjustment that uses actual historical
volumes to account for the effects of a
classification change ameliorates the
problems anticipated by Valpak.

A brief review of the development of
§3010.23(d) in Docket No. RM2007-1
demonstrates that the additional
language is consistent with how the rule
was originally intended to operate. In
response to the Commission’s initial
advance notice of proposed rulemaking
inviting comments on 39 U.S.C. 3622,19
the Postal Service outlined the basic
concept that eventually formed the basis
of §3010.23(d).2° The Postal Service
proposed a method of calculating the
average price change for each class
using a fixed rate index of prices, where
the prior year’s billing determinants
served as the weight for each rate cell
that was proposed by the Postal Service,
and allowing for adjustments to reflect
changes in the rate design structure. Id.

To explore some of the important
issues raised by commenters in the
responses to Order No. 2, the
Commission issued a second advance
notice of proposed rulemaking, which
asked parties to comment on several
questions.2! The Commission
specifically requested additional
discussion about how adjustments to
billing determinants might be developed
in circumstances where historical
billing determinants were not available.
Id. at 5.

The Postal Service replied with an
extended discussion of the issue.22 It
distinguished between “mail

’s

19Docket No. RM2007-1, Order No. 2, Advance
Notice of Proposed Rulemaking on Regulations
Establishing a System of Ratemaking, January 30,
2007 (Order No. 2).

20 Docket No. RM2007-1, Reply Comments of the
United States Postal Service, May 7, 2007,
Appendix C at 7-8.

21Docket No. RM2007-1, Second Advance Notice
of Proposed Rulemaking on Regulations
Establishing a System of Ratemaking, May 17, 2007
(Order No. 15).

22Docket No. RM2007-1, Initial Comments of the
United States Postal Service on the Second
Advance Notice of Proposed Rulemaking, June 18,
2007, at 7-10 (Postal Service Second Notice
Comments).

characteristics which appear in the
mailstream, but for which billing
determinants are not available because
those characteristics previously were
not associated with distinct rate
treatment” and ‘‘those characteristics
which do not appear at all within the
existing mailstream.” Id. at 6-7. The
Postal Service explained that in either
case, “[tlo maintain consistency with
historical billing determinants, of
course, the focus must remain on the
volume proportions as they exist
without any rate distinction.” 23 Id. at 8.
It described the adjustments as a process
whereby “the Postal Service would
‘map’ the historical volumes to the
noticed price structure using the best
data available. These data could include
historical volume data (e.g., for shape
distribution) that were not previously
needed for postage calculation; the
results of mail characteristics or market
research studies; or, observed volume
patterns for a recent period (shorter than
a full year) for which the price
structures were in effect.” Id. at 9. The
Postal Service anticipated that ““all
‘adjustments’ to billing determinants
would be explained . . . with the
materials submitted with the Notice of
Price Adjustment.” Id.

PostCom initially expressed concern
that the use of adjustments by the Postal
Service might entangle the process in
the difficulties of forecasting or rolling
forward volumes.2¢ The Alliance of
Nonprofit Mailers (ANM) and the
Magazine Publishers of America, Inc.
(MPA) raised an additional concern that
the Postal Service’s approach would
need to allow an exception to account
for the price cap implications of
“changes in mail preparation
requirements” that require an
adjustment “to reflect the impact of the
rule change on rate eligibility.” 25

The Postal Service explained that the
concerns expressed by these
commenters were founded on a

23 The Postal Service further explained that
estimating the volume change in response to new
price incentives may be useful for other purposes,
but that such an exercise should not be used ““for
purposes of calculating compliance with the cap.”
Id. atn.3.

24Docket No. RM2007—-1, Comments of PostCom
in Response to Second Advance Notice of Proposed
Rulemaking on Regulations Establishing a System
of Ratemaking, June 18, 2007. After the Postal
Service provided further clarification that forecasts
and rollforwards would be unnecessary, PostCom
found the approach “entirely reasonable’”. Docket
No. RM2007-1, Reply Comments of PostCom in
Response to Second Advance Notice of Proposed
Rulemaking, July 3, 2007, at 4 (2007 PostCom Reply
Comments).

25Docket No. RM2007-1, Initial Comments of
Alliance of Nonprofit Mailers and Magazine
Publishers of America, Inc. on Further Advance
Notice of Proposed Rulemaking (Order No. 15), June
18, 2007, at 1-3.
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misunderstanding of both the Postal
Service’s intent and its proposed
method of developing the billing
determinant adjustments.26 It
emphasized that its approach
represented “a sensible way to calculate
compliance for new rate structures by
the use of historical volumes, without
the need for forecasts and rollforwards.”
Id. at 4 (footnote omitted). The Postal
Service also described how billing
determinant adjustments would be
applied to ensure that a change in mail
preparation requirements that shifts
some mail into a different price category
is fairly evaluated for compliance with
the cap. Id. at 3.

Nearly all parties who commented on
the issue in Docket No. RM2007-1
ultimately supported the Postal
Service’s proposed weighting system.

Many of the comments in support of this
approach cited the fact that it would avoid
“the complexity and practical difficulty of
projected volume data” as an important
element that would help ensure the speed
and simplicity of the system of regulation
envisioned by the PAEA.27

With the broad support for the
approach among commenters and the
detailed explanations from the Postal
Service of how it would be applied in
various scenarios, the Commission’s
final rule adopted the concept of
weighting the current and new rates by
a fixed set of historical billing
determinants, with adjustments based
on additional historical mail
characteristics data where necessary to
reflect changes in the rate and
classification structure.

Consistent with the original design of
the rule and its past practice, the
Commission finds that § 3010.23(d)
should be modified to clarify that
adjustments to billing determinants may
not be based on forecasts of mailer

26 Docket No. RM2007-1, Reply Comments of the
United States Postal Service on the Second
Advance Notice of Proposed Rulemaking, July 3,
2007, at 3—6.

27 Docket No. RM2007-1, Reply Comments of
Pitney Bowes Inc. in Response to Second Advance
Notice of Proposed Rulemaking on Regulations
Establishing a System of Ratemaking, July 3, 2007,
at 4; see also Initial Comments of Pitney Bowes Inc.
in Response to Second Advance Notice of Proposed
Rulemaking on Regulations Establishing a System
of Ratemaking, June 18, 2007, at 3—4; Comments of
ADVO, Inc. in Response to Second Advance Notice
of Proposed Rulemaking on Regulations
Establishing a System of Ratemaking, June 18, 2007,
at 3; Valpak Direct Marketing Systems, Inc. and
Valpak Dealers’ Association, Inc. Reply Comments
on Regulations Establishing a System of Ratemaking
in Response to Commission Order No. 15, July 3,
2007, at 12—3; Initial Comments of the American
Postal Workers Union AFL-CIO, in Response to
Second Advance Notice of Proposed Rulemaking on
Regulations Establishing a System of Ratemaking,
June 18, 2007, at 3; 2007 PostCom Reply Comments
at 4.

behavior. It is worth noting that,
consistent with the discussion above, an
adjustment that “maps” historical
volume data to a noticed price structure,
using the best available data, is not
considered an adjustment based on
forecasts of mailer behavior.28
Paragraph (d) of § 3010.23 is revised
accordingly.

E. Section 3010.26(f)—Clarify That
Unused Rate Adjustment Authority Is a
Series of Numbers Rather Than a Single
Number

The Public Representative expressed
concern that Order No. 1678 appears to
refer to a single “calculation” of unused
rate adjustment authority, rather than
separate calculations for each class in
each rate case. Public Representative
Comments at 2. He notes, however, that
proposed § 3010.26(f) properly reflects
the complexity of unused rate
adjustment authority calculations by
requiring a table that tracks the
establishment and subsequent use of
unused rate adjustment authority by
class.2? The Public Representative is
correct that unused rate adjustment is
calculated for each class, in each rate
case.

The Public Representative also
expresses concern that the Commission
“essentially treats [unused rate
adjustment authority] for a class as a
single, cumulative number—the sum of
five years of [unused rate adjustment
authority].” Public Representative
Comments at 2. He correctly points out
that 39 U.S.C. 3622(d)(2)(C) requires the
Postal Service to use the oldest unused
rate adjustment authority first, and does
not require it to use the sum of the
unused rate adjustment authority
generated during the previous five years
all at once. Id. at 2-3. The Commission
finds that the proposed rules adequately
express the nature of unused rate
adjustment authority. Section
3010.20(d)(2) allows for a maximum rate
adjustment that consists, in part, of “the
unused rate adjustment authority for the
class that the Postal Service elects to

28 The Postal Service indicated that it may wish
to use “the results of mail characteristics or market
research studies” to make adjustments to billing
determinants. Postal Service Second Notice
Comments at 9. If the Postal Service intends to use
such studies to make adjustments to billing
determinants in a particular rate case, the
Commission encourages it to submit such studies to
the Commission in advance of its notice of
proposed rate adjustment, to provide the
Commission and interested parties with additional
time for review.

29 Id. Section 3010.12(b)(2) also requires the
Postal Service to submit with each notice of Type
1-A or Type 1-B rate adjustment a ‘““schedule
showing unused rate adjustment authority available
for each class of mail displayed by class and
available amount for each of the preceding 5 years.”

use, subject to the limitation under
§3010.28.” Section 3010.27 provides
that the unused rate adjustment
authority used in a case for a class
“shall be subtracted from the existing
unused rate adjustment authority for the
class, using a first-in, first-out (FIFO)
method, beginning 5 years before the
instant notice.” In combination, these
rules allow the Postal Service to elect to
use all, part, or none of its available
unused rate adjustment authority,
provided that it uses the oldest unused
rate adjustment authority first.

Neither of the Public Representative’s
concerns appears to require a
modification of the proposed rules.

F. Section 3010.28—Maximum Size of
Unused Rate Adjustment Authority Rate
Adjustment

One commenter argues that § 3010.28
“creates an ambiguity that arguably
might allow the Postal Service to raise
rates by two percent even when it lacks
the unused rate authority necessary to
do so.” NPPC Reply Comments at 2. It
suggests that § 3010.28 be revised.

The Commission finds this suggested
change to be unnecessary. Section
3010.28 establishes the maximum
amount of unused rate adjustment
authority that may be used for a class in
any one 12-month period. Nothing in
the plain language of this section creates
(or allows for the creation of) unused
rate adjustment authority not generated
pursuant to § 3010.26. A simple
limitation on the amount of unused rate
adjustment authority used in any one
12-month period is not enough to create
additional authority.

G. Section 3010.42(f)—Projections of
Changes in Net Financial Position
Resulting From Market Dominant
Negotiated Service Agreements

Valpak suggests that the Commission
modify § 3010.42(f) to require that the
Postal Service’s projection of the change
in net financial position resulting from
a market dominant negotiated service
agreement be based on ““the
Commission’s methodology, including
its choice of proxy.” Valpak Comments
at 11. In addition, Valpak proposes that
the Commission detail how market
dominant negotiated service agreements
are reported in the Postal Service’s
Annual Compliance Report. Id. Valpak’s
concerns stem from the Postal Service’s
reporting concerning the Discover
Financial Services 1 product. Id.

Requirements relating to the Annual
Compliance Report are found in 39 CFR
part 3050 and are outside the scope of
this docket. The Commission will not
address them here.
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As for §3010.42(f), the Commission
reaffirmed its accepted analytical
principle for the assessment of the
financial effects of price incentives
(including negotiated service
agreements) designed to increase mail
volume or shift mail volume between
products in Docket No. RM2010-9.30 In
that docket, the Postal Service proposed
a new methodology for calculating the
financial impact of pricing incentive
programs based on “trend analysis” to
replace the Commission’s elasticity-
based methodology. Id. at 1. The
Commission rejected the Postal
Service’s proposed methodology in
favor of its accepted analytical principle
that the financial effect of price
incentive programs should be “based on
the Postal Service’s best estimate of the
price elasticity of the discounted
product.” Id. at 3 (quotation marks
omitted). However, the Commission also
encouraged the Postal Service to
continue to examine other methods for
evaluating the financial impact of
pricing incentive programs that would
be based on “accurate and reliable
data.” Id. at 16.

Consistent with Order No. 738, the
Commission finds that, although in
many cases, the Commission’s accepted
analytical principles will provide the
best available model for evaluating the
net financial impact of a market
dominant negotiated service agreement,
part 3010 should not unnecessarily limit
the Postal Service’s ability to
supplement its filing with an alternative
analysis of the net financial impact.
However, if the Postal Service elects to
include a methodology that differs from
the Commission’s accepted analytical
principles, it should include an
explanation of why it believes its model
produces a more accurate estimate than
the Commission’s. Including an
alternative model does not remove the
obligation to provide the Commission
with a calculation of net financial
impact that is based on the
Commission’s approved analytical
principles. Finally, the Commission
reminds the Postal Service that, as a
general matter, if it develops improved
methodologies it may propose them in
a separate docket in accordance with 39
CFR 3050.11. Generally speaking, a
petition under 39 CFR 3050.11 will
provide the Commission and interested
persons with a better opportunity to
evaluate proposed methodologies
thoroughly without delaying the
consideration of a notice of a market
dominant negotiated service agreement
filed under 39 CFR 3010 subpart D.

30Docket No. RM2010-9, Order Terminating
Proceeding, May 27, 2011 (Order No. 738).

In light of the foregoing
considerations, the Commission
modifies § 3010.42(f).

H. Library of Commission-Approved
Cost Models

Two commenters support the
establishment of an online, indexed
library of the Commission’s approved
cost models. Pitney Bowes Comments at
2-3. Postal Service Reply Comments at
6. Pitney Bowes argues that such a
library would be consistent with the
goals of this docket, aid the Postal
Service in complying with § 3010.12(e),
and result in pricing decisions based on
the most recent and accurate cost data.
Pitney Bowes Comments at 3. It notes
that the Postal Service previously
requested similar information in
connection with its FY 2012 Annual
Compliance Report. Id. at 2. The Postal
Service expresses its support for Pitney
Bowes’ recommendation. Postal Service
Reply Comments at 6.

The development of rules to establish
a library of Commission-approved cost
models is beyond the scope of this
rulemaking. Such regulation would
more properly be considered in the
context of 39 CFR part 3050 rules. The
Commission will not address the
ramifications of such rules here.
However, the Commission agrees that
such a library would be useful for the
Postal Service and postal customers. It
earlier made available on its Web site a
chart identifying the most recent
Commission-approved workshare cost
avoidance models.31 The Commission
will endeavor to provide additional and
updated cost models as appropriate.

IV. Remaining Issues

Several of the proposed rules
generated significant opposition or
additional suggestions from
commenters. The issues raised by the
comments concerning these rules are
discussed in this section. They include
a proposal to include reductions in
service quality in the calculation of the
maximum rate adjustment, a proposal to
alter the contents of notices concerning
market dominant negotiated service
agreements, and a number of proposals
concerning the treatment of promotions
and incentives. The Commission finds
that these issues require additional
research and analysis that exceed the
scope of this docket and will defer
consideration of them to a later date.

31 PRC Workshare Cost Avoidance Models, Last
Update: 05/07/2013, available http://www.prc.gov/
pre-docs/home/whatsnew/Directory % 200f% 20
PRC%20Workshare % 20Cost%20Avoidance %20
Models 3155.pdf.

A. Reductions in Service

Two commenters support modifying
39 CFR part 3010 to take reductions in
service quality into consideration when
calculating the maximum rate
adjustment for each notice. Valpak
Comments at 7-11, NPPC Reply
Comments at 9. Valpak alleges that
“Iu]ntil Commission rules state that
some reductions in service, depending
upon their severity or egregiousness,
will be given consideration when
determining the maximum price cap
adjustment in any given year, the Postal
Service each year will have unrestrained
license to increase operating
profitability by reducing the quality of
service being provided to mailers and
the public.” Valpak Comments at 8.
Both Valpak and NPPC assert that this
is a problem common to price cap
regimes generally. Valpak Comments at
7; NPPC Reply Comments at 9-12.

Valpak points to three actions by the
Postal Service that it asserts have
reduced (or have the potential to
reduce) quality of service: Post office
closings, reductions in hours of
operation at post offices, and the
proposal to eliminate Saturday delivery.
Valpak Comments at 7. Valpak also uses
the conversion to Full-Service IMb as an
example of a change the Postal Service
can make to ‘reduce its costs while
increasing costs to mailers.” Id. at 9.
Valpak asserts that such changes should
result in a reduction in the maximum
rate adjustment that the Postal Service
could make in a particular rate case. Id.
In addition to echoing Valpak’s
concerns about network rationalization
and Full-Service IMb, NPPC alleges that
First-Class Mail service standards have
already been reduced and that changes
to Periodicals service standards are
expected in the future. NPPC Reply
Comments at 10.

This docket has not produced the
information the Commission would
need to amend its rules to include
reductions in service quality in the
calculation of the maximum rate
adjustment. For instance, it is not clear
whether such reductions can or should
be considered when calculating the
annual limitation under §3010.21 or
§3010.22, when calculating the
percentage change in rates under
§3010.23, or even when calculating the
available amount of unused rate
adjustment authority under § 3010.26.
Although Valpak provides examples of
changes, it believes reduce the quality of
service provided by the Postal Service,
it does not suggest a definition or other
framework that the Commission could
use to determine which changes result
in a reduction in service quality that


http://www.prc.gov/prc-docs/home/whatsnew/Directory%20of%20PRC%20Workshare%20Cost%20Avoidance%20Models_3155.pdf
http://www.prc.gov/prc-docs/home/whatsnew/Directory%20of%20PRC%20Workshare%20Cost%20Avoidance%20Models_3155.pdf
http://www.prc.gov/prc-docs/home/whatsnew/Directory%20of%20PRC%20Workshare%20Cost%20Avoidance%20Models_3155.pdf
http://www.prc.gov/prc-docs/home/whatsnew/Directory%20of%20PRC%20Workshare%20Cost%20Avoidance%20Models_3155.pdf
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would necessitate an adjustment to the
maximum rate adjustment. NPPC
proposes that adjustments to the
maximum rate adjustment be made
when “the Postal Service makes changes
that reduce service quality, raise mailer
costs, or force mailers into higher priced
products” but does not specify how the
Commission should determine when
those conditions have been met. NPPC
Reply Comments at 12. Additionally, as
Valpak notes, its proposal does not
address “the issue of what data to use
when determining the extent” of a
reduction in service quality. Id. at 10.

Finally, the Commission notes that
neither Valpak nor NPPC discusses
whether and how the price cap
calculations might be adjusted to reflect
improvements in service.

The Commission, therefore, does not
proceed with these suggestions.

B. NSA Notice Contents

In addition to the change to
§3010.42(f) discussed in section III.G
above, Valpak proposes two
requirements relating to market
dominant negotiated service
agreements. Valpak Comments at 12—13.
The first would be a requirement that
the Postal Service identify the mailers it
believes to be “similarly situated” to the
mailer that is a party to the proposed
negotiated service agreement. Id. at 12.
This proposal is related to the
Commission’s consideration of the
Valassis 1 product in Docket Nos.
MC2012-14 and R2012-8. During that
case, the Commission issued a Notice of
Inquiry to obtain clarification
concerning similarly situated mailers.

The second proposal is a requirement
that the Postal Service explain why it
would be “impracticable” to establish a
niche classification instead of entering
into a negotiated service agreement. Id.
at 13. Valpak asserts that this
requirement is similar to a regulation in
effect before the enactment of the PAEA,
and that it would address ‘‘systemic
problems” with negotiated service
agreements, including “preferences and
discrimination.” Id.

Both proposals present potential
difficulties that are not fully explored in
the Valpak Comments. For instance, the
first proposal would require the Postal
Service to make an initial complex
determination about the universe of
similarly situated mailers. Adding such
a requirement could make the notice
requirements under 39 CFR part 3010
subpart D unduly burdensome. Such a
burden may be contrary to the goals of
the PAEA, which requires the
Commission to consider the desirability
of the Postal Service entering into
appropriate market dominant negotiated

service agreements. See 39 U.S.C.
3622(c)(10).

The second proposal, to require the
Postal Service to justify its decision to
enter into a negotiated service
agreement rather than establish a niche
classification, could infringe on the
Postal Service’s discretion with respect
to the structure of its products. Nothing
in 39 U.S.C. 3622(c)(10) requires the
Postal Service to make “special
classifications” generally available to
mailers that are not similarly situated.
Title 39 permits the Postal Service to
make the reasonable business decision
to use a negotiated service agreement
rather than a niche classification in
order to better understand the
implications of new strategies before
broadening those strategies to affect a
wide range of customers. The choice to
offer a negotiated service agreement
instead of a niche classification is a
reasonable way to limit the potential
adverse effects of an unsuccessful
initiative to the benefit of postal
customers generally. Valpak fails to
offer sufficient justification to support
adding either of these requirements to
the subpart D rules.

C. Promotions and Incentive Programs

Many of the comments filed in this
docket concern the treatment of
promotions and incentive programs.
One commenter supported the rules as
proposed. Several other commenters
raised general objections to the idea of
allowing the Postal Service to include
temporary promotional rates in the
calculation of the percentage change in
rates.

Commenters also suggested a range of
possible modifications to the proposed
rules. Several of them focused on
proposed paragraph (e) of § 3010.23,
suggesting that the Commission change
“may” to “shall” in order to require the
Postal Service to exclude temporary
promotional rates from the calculation
of the percentage change in rates.
PostCom suggests several alternative
methods of accounting for temporary
promotions which generated additional
reply comments. The Postal Service
suggests two alternatives to the
proposed rules as well. These comments
indicate that the treatment of
promotional rates and incentive
programs is likely to be crucial to the
Commission’s calculation of maximum
rate adjustments in future rate cases. In
order to allow for the development of a
more complete record on this important
issue, the Commission will open a
separate docket to solicit targeted
comments from interested persons.

1. General Comments

Alone among the commenters, the
Public Representative supports
proposed §3010.23(e) and (f) without
modification. Public Representative
Reply Comments at 4. In particular, he
argues that allowing the Postal Service
to exclude some temporary promotions
and incentives from the calculation of
the percentage change in rates is
appropriate. Id. Some promotions (like
summer sales) are more like negotiated
service agreements: Their primary goal
is to generate volume. Id. These
promotions should be excluded from
the calculation of percentage change in
rates. Some promotions, on the other
hand, are more like investments. In
these cases, the Public Representative
argues that the Postal Service should be
permitted to include promotional rates
in the calculation of the percentage
change in rates, in order to generate
unused rate adjustment authority that
would allow it to “recover” the
investment from all mailers. Id.

The Postal Service generally supports
the treatment of temporary promotions
under the proposed rules, but suggests
additional modifications to specifically
provide for the treatment of mid-year
promotions. Postal Service Reply
Comments at 3—4. Those suggestions are
discussed below.

Other commenters object to the
inclusion of any temporary promotional
rate in the calculation of the percentage
change in rates. Three commenters
claim that proposed § 3010.23(e)
represents an arbitrary reversal of the
Commission’s past practice. Valpak
Comments at 3-5; Valpak Reply
Comments at 2—3; NAPM Comments at
3—4; NPPC Reply Comments at 2—3. The
Valpak Comments cite seven dockets
that excluded temporary promotions
from the calculation of percentage
change in rates. Valpak Comments at 3—
4; see also NAPM Comments at 3—4.
Valpak argues that the Commission
failed to provide a reasoned analysis for
what Valpak views as the Commission’s
change in position in Docket No.
R2013-1. Valpak Comments at 5; see
also NAPM Comments at 5. NPPC
further objects that in Order No. 1541,
the Commission did not announce that
its treatment of promotional discounts
represented a new approach. NPPC
Reply Comments at 3. NAPM asserts
that many of the objections raised in
Docket No. R2013—-1 were due to the
treatment of temporary promotions,
which “was a substantial departure
from past practice.” NAPM Comments
at 4.

Two commenters assert that
§3010.23(e) and (f) are inequitable.
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Valpak argues that the proposed rules
are inequitable because they would
allow the Postal Service to provide
discounts to some mailers while
increasing rates for other mailers.
Valpak Comments at 5. It cites Docket
No. R2013-6, the technology credit
promotion, as an example of an attempt
by the Postal Service to do just that. Id.
at 5—6. Pitney Bowes focuses on the
“inequitable” effects of a failed
promotional program, and argues that
under the proposed § 3010.23 “the
Postal Service is held harmless . .
the nonparticipating mailers pay.”
Pitney Bowes Comments at 3.
Additionally, NPPC questions whether
“requiring other (or future) mailers to
pay higher rates to recover temporary
promotional rates is just and reasonable
under the PAEA . . .” NPPC Reply
Comments at 5.

One commenter expresses concern
that proposed § 3010.23(e) could allow
the Postal Service to raise rates above
the maximum rate adjustment. NPPC
Reply Comments at 5. NPPC asserts that
excluding temporary promotional rates
from the calculation of the percentage
change in rates has, until Docket No.
R2013-1, been the Commission’s
safeguard against the possibility of
exceeding the maximum rate
adjustment. Id.

2. Changing “May”’ to “Shall”

. but

Proposed paragraphs (e) and (f) of
§3010.23 would have permitted the
Postal Service to exclude temporary
promotional rates and incentive
programs from the calculation of
percentage change in rates if they
resulted in an overall rate decrease.
Four commenters propose modifying
the Commission-proposed paragraph (e)
to change the option to exclude
temporary promotions into a
requirement to exclude temporary
promotions. PostCom Comments at 2—4;
NAPM Comments at 4; Valpak Reply
Comments at 2—3; NPPC Reply
Comments at 6. They support
substituting ““shall” for “may” in
proposed paragraph (e). PostCom
characterizes this change as a
codification of the Postal Service’s past
approach to temporary promotions.
PostCom Comments at 3. It also argues
that the change will provide additional
certainty for mailers by making it easier
for small mailers to evaluate the impact
of a proposed temporary promotion. Id.
at 4. PostCom suggests that it could
support a “‘good cause” exception to its
proposed general rule that temporary
promotional rates must be excluded
from the calculation of the percentage
change in rates. Id. at 5.

NPPC supports the change from
“may” to “shall,” without a good cause
exception, on the basis that the
Commission’s approach in Docket No.
R2013-1 was “mistaken.” NPPC Reply
Comments at 6. Valpak and NAPM
support this approach as well. Valpak
Reply Comments at 3; NAPM Comments
at 5. NAPM also proposes to strike
paragraph (f) of § 3010.23. NAPM
Comments at 5.

Although it does not explicitly
support the suggestion to change “may”’
to “shall,” Pitney Bowes proposes that
the Commission “conform proposed
rule 3010.23(e) to the analogous rule for
NSAs, rule 3010.24(a).” Pitney Bowes
Comments at 4. This approach would
likely lead to the same results as
changing “may”’ to “‘shall” in proposed
§3010.23(e) because it would require
the Postal Service to exclude temporary
promotional rates from the calculation
of the percentage change in rates.
Valpak supports this alternative
approach. Valpak Reply Comments at 3.

3. PostCom Alternative and Additional
Modifications

PostCom suggests an alternative to
proposed § 3010.23(e): Clarifying that
the Postal Service may include
temporary promotional rates in the
calculation of the percentage change in
rates for a mid-year rate case if it uses
§3010.26(b) to calculate unused rate
adjustment authority for that case.
PostCom Comments at 5. This approach
differs from the Postal Service’s
proposal in Docket No. R2013-6. In that
docket, the Postal Service sought
(unsuccessfully) to generate unused rate
adjustment authority without adding it
to the schedule of unused rate
adjustment authority. Id. Valpak states
that it prefers the change from “may” to
“shall” to this alternative approach.
Valpak Reply Comments at 2.

In addition, PostCom proposes two
modifications to the proposed rules. The
first would be to require that any
unused rate adjustment authority
resulting from a temporary promotion
be used only to adjust rates for the
product to which the temporary
promotion applied. PostCom Comments
at 6-7. Valpak dismisses this proposal
as “‘an impossibility,” due to the Postal
Service’s authority to set its own rates.
Val}})lak Reply Comments at 12—13.

The second modification would be to
“require the Postal Service to reconcile
the volume sent at promotional rates
with the adjustment authority it claims
in its next scheduled price adjustment.”
PostCom Comments at 7. That is, the
Commission should re-calculate the
unused rate adjustment authority
resulting from a temporary promotion

once it receives data concerning the
actual volumes associated with the
temporary promotion.

4, Postal Service Alternatives

The Postal Service objects to the
approaches described above. Postal
Service Reply Comments at 1. Instead,
it proposes that the Commission
“expand its proposed rules” to
specifically address mid-year
promotions. Id. at 3. The Postal
Service’s preferred method to address
mid-year promotions is essentially the
approach it proposed in Docket No.
R2013-6: Allow the Postal Service “to
forgo a full-scale rate adjustment
authority calculation and simply
calculate the authority resulting
specifically from the promotion or rate
decrease, and then use such authority in
the next annual price adjustment, when
a full rate adjustment authority
calculation would be made.” Id. The
Commission rejected this approach in
Order No. 1743.32

As an alternative, the Postal Service
proposes that the Commission modify
its proposed rules to allow it “to convert
revenue foregone in promotions as well
as any other rate decreases into unused
rate adjustment authority, without
conducting a full-scale calculation of all
the rate adjustment authority that has
accrued since the last annual price
adjustment.” Postal Service Reply
Comments at 4.

The Postal Service also notes the
difficulty in isolating the effects of
temporary promotions from the effects
of other rate adjustments in the context
of an “‘annual price change,” where
rates are adjusted for many products,
often in several classes at once. Id.

5. Conclusion

The comments received in this docket
indicate that the treatment of
promotional rates and incentive
programs is likely to continue to be a
point of contention in future rate cases.
The Commission recognizes the need for
certainty for the mailing community and
the Postal Service in this regard. In
order to allow for the development of a
complete record on this important issue,
the Commission will open a separate
docket to consider the treatment of
promotional rates and incentive
programs. Consequently, proposed
paragraphs (e) and (f) will not be
included in § 3010.23. Section
3010.23(b) is revised to remove the
reference to paragraph (f).

32Docket No. R2013-6, Order Approving
Technology Credit Promotion, June 10, 2013 (Order
No. 1743).
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V. Ordering Paragraphs

It is ordered:

1. Part 3010 of title 39, Code of
Federal Regulations, is revised as set
forth below the signature of this order,
effective 30 days after publication in the
Federal Register.

2. The Secretary shall arrange for
publication of this order in the Federal
Register.

List of Subjects in 39 CFR Part 3010

Administrative practice and
procedure; Postal Service.

By the Commission.
Shoshana M. Grove,
Acting Secretary.

For the reasons stated above, the
Postal Regulatory Commission amends
39 CFR chapter III by revising part 3010
to read as follows:

PART 3010—REGULATION OF RATES
FOR MARKET DOMINANT PRODUCTS

Subpart A—General Provisions

Sec.

3010.1 Definitions in this subpart.

3010.2 Applicability.

3010.3 Types of rate adjustments for market
dominant products.

3010.4 Type 1-A rate adjustment—in
general.

3010.5 Type 1-B rate adjustment—in
general.

3010.6 Type 2 rate adjustment—in general.

3010.7 Type 3 rate adjustment—in general.

3010.8 Schedule for Regular and
Predictable Rate Adjustments.

Subpart B—Rules for Rate Adjustments for
Rates of General Applicability (Type 1-A
and 1-B Rate Adjustments)

3010.10 Notice.

3010.11 Proceedings for Type 1-A and
Type 1-B rate adjustment filings.

3010.12 Contents of notice of rate
adjustment.

Subpart C—Rules for Determining the
Maximum Rate Adjustment

3010.20 Calculation of maximum rate
adjustment.

3010.21 Calculation of annual limitation
when notices of rate adjustment are 12
or more months apart.

3010.22 Calculation of annual limitation
when notices of rate adjustment are less
than 12 months apart.

3010.23 Calculation of percentage change in
rates.

3010.24 Treatment of volume associated
with negotiated service agreements.

3010.25 Limitation on application of
unused rate adjustment authority.

3010.26 Calculation of unused rate
adjustment authority.

3010.27 Application of unused rate
adjustment authority.

3010.28 Maximum size of rate adjustments.

Subpart D—Rules for Rate Adjustments for

Negotiated Service Agreements (Type 2

Rate Adjustments)

3010.40 Negotiated service agreements.

3010.41 Notice.

3010.42 Contents of notice of agreement in
support of a Type 2 rate adjustment.

3010.43 Data collection plan and report.

3010.44 Proceedings for Type 2 rate
adjustments.

Subpart E—Rules for Rate Adjustments in

Extraordinary and Exceptional

Circumstances (Type 3 Rate Adjustments)

3010.60 Applicability.

3010.61 Contents of exigent requests.

3010.62 Supplemental information.

3010.63 Treatment of unused rate
adjustment authority.

3010.64 Expeditious treatment of exigent
requests.

3010.65 Special procedures applicable to
exigent requests.

3010.66 Deadline for Commission decision.

Authority: 39 U.S.C. 503; 3622.

PART 3010—REGULATION OF RATES
FOR MARKET DOMINANT PRODUCTS

Subpart A—General Provisions

§3010.1 Definitions in this subpart.

(a) Annual limitation means:

(1) In the case of a notice of a Type
1-A or Type 1-B rate adjustment filed
12 or more months after the last Type
1-A or Type 1-B notice of rate
adjustment, the full year limitation on
the size of rate adjustments calculated
pursuant to § 3010.21; and

(2) In the case of a notice of a Type
1-A or Type 1-B rate adjustment filed
less than 12 months after the last Type
1-A or Type 1-B notice of rate
adjustment, the partial year limitation
on the size of rate adjustments
calculated pursuant to § 3010.22.

(b) Class means a class of market
dominant postal products.

(c) Maximum rate adjustment means
the maximum rate adjustment that the
Postal Service may make for a class
pursuant to a notice of Type 1-A or
Type 1-B rate adjustment. The
maximum rate adjustment is calculated
in accordance with § 3010.20.

(d) Type 1-A rate adjustment means
a rate adjustment described in § 3010.4.

(e) Type 1-B rate adjustment means a
rate adjustment described in § 3010.5.

(f) Type 2 rate adjustment means a
rate adjustment described in § 3010.6.

(g) Type 3 rate adjustment means a
rate adjustment described in § 3010.7.

(h) Unused rate adjustment authority
means the percentage calculated
pursuant to § 3010.26.

§3010.2 Applicability.

This part implements provisions in 39
U.S.C. of chapter 36, subchapter I

establishing ratesetting policies and
procedures for market dominant
products. With the exception of Type 3
rate adjustments, these procedures
allow a minimum of 45 days for
advance public notice of the Postal
Service’s planned rate adjustments.
Type 3 rate adjustments require the
Postal Service to file a formal request
with the Commission and are subject to
special procedures.

§3010.3 Types of rate adjustments for
market dominant products.

(a) There are four types of rate
adjustments for market dominant
products. A Type 1-A rate adjustment is
authorized under 39 U.S.C.
3622(d)(1)(D). A Type 1-B rate
adjustment is authorized under 39
U.S.C. 3622(d)(2)(C). A Type 2 rate
adjustment is authorized under 39
U.S.C. 3622(c)(10). A Type 3 rate
adjustment is authorized under 39
U.S.C. 3622(d)(1)(E).

(b) The Postal Service may combine
Type 1-A, Type 1-B, and Type 2 rate
adjustments for purposes of filing with
the Commission.

§3010.4 Type 1-A rate adjustment—in
general.

(a) A Type 1-A rate adjustment is a
rate adjustment based on the annual
limitation.

(b) A Type 1-A rate adjustment may
result in a rate adjustment that is less
than or equal to the annual limitation,
but may not exceed the annual
limitation.

(c) A Type 1-A rate adjustment for
any class that is less than the applicable
annual limitation results in unused rate
adjustment authority associated with
that class. Part or all of the unused rate
adjustment authority may be used in a
subsequent rate adjustment for that
class, subject to the expiration terms in
§3010.26(e).

§3010.5 Type 1-B rate adjustment—in
general.

A Type 1-B rate adjustment is a rate
adjustment which uses unused rate
adjustment authority in whole or in
part.

§3010.6 Type 2 rate adjustment—in
general.

A Type 2 rate adjustment is based on
a negotiated service agreement. A
negotiated service agreement entails a
rate adjustment negotiated between the
Postal Service and a customer or group
of customers.

§3010.7 Type 3 rate adjustment—in
general.

(a) A Type 3 rate adjustment is a rate
adjustment that is authorized only when
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justified by exceptional or extraordinary
circumstances.

(b) A Type 3 rate adjustment is not
subject to the annual limitation or the
restrictions on the use of unused rate
adjustment authority, and does not
implement a negotiated service
agreement.

(c) A Postal Service request for a Type
3 rate adjustment is subject to public
participation and Commission review
within 90 days.

§3010.8 Schedule for Regular and
Predictable Rate Adjustments.

(a) The Postal Service shall maintain
on file with the Commission a Schedule
for Regular and Predictable Rate
Adjustments. The Commission shall
display the Schedule for Regular and
Predictable Rate Adjustments on the
Commission Web site, http://
WWW.prc.gov.

(b) The Schedule for Regular and
Predictable Rate Adjustments shall
provide mailers with estimated
implementation dates for future Type 1-
A rate adjustments for each separate
class of mail, should such adjustments
be necessary and appropriate. Rate
adjustments will be scheduled at
specified regular intervals.

(c) The Schedule for Regular and
Predictable Rate Adjustments shall
provide an explanation that will allow
mailers to predict with reasonable
accuracy the amounts of future
scheduled rate adjustments.

(d) The Postal Service should balance
its financial and operational needs with
the convenience of mailers of each class
of mail in developing the Schedule for
Regular and Predictable Rate
Adjustments.

(e) Whenever the Postal Service
deems it appropriate to change the
Schedule for Regular and Predictable
Rate Adjustments, it shall file a revised
schedule and explanation with the
Commission.

(f) The Postal Service may, for good
cause shown, vary rate adjustments
from those estimated by the Schedule
for Regular and Predictable Rate
Adjustments. In such case, the Postal
Service shall provide a succinct
explanation for such variation with its
Type 1-A filing. No explanation is
required for variations involving smaller
than predicted rate adjustments.

Subpart B—Rules for Rate
Adjustments for Rates of General
Applicability (Type 1-A and 1-B Rate
Adjustments)

§3010.10 Notice.

(a) The Postal Service, in every
instance in which it determines to

exercise its statutory authority to make
a Type 1-A or Type 1-B rate adjustment
for a class shall:

(1) Provide public notice in a manner
reasonably designed to inform the
mailing community and the general
public that it intends to adjust rates no
later than 45 days prior to the intended
implementation date of the rate
adjustment; and

(2) Transmit a notice of rate
adjustment to the Commission no later
than 45 days prior to the intended
implementation date of the rate
adjustment.

(b) The Postal Service is encouraged
to provide public notice and to submit
its notice of rate adjustment as far in
advance of the 45-day minimum as
practicable, especially in instances
where the intended rate adjustments
include classification changes or
operations changes likely to have a
material impact on mailers.

§3010.11 Proceedings for Type 1-A and
Type 1-B rate adjustment filings.

(a) The Commission will establish a
docket for each notice of Type 1-A or
Type 1-B rate adjustment filing,
promptly publish notice of the filing in
the Federal Register, and post the filing
on its Web site. The notice shall
include:

(1) The general nature of the
proceeding;

(2) A reference to legal authority
under which the proceeding is to be
conducted;

(3) A concise description of the
planned changes in rates, fees, and the
Mail Classification Schedule;

(4) The identification of an officer of
the Commission to represent the
interests of the general public in the
docket;

(5) A period of 20 days from the date
of the filing for public comment; and

(6) Such other information as the
Commission deems appropriate.

(b) Public comments should focus
primarily on whether planned rate
adjustments comply with the following
mandatory requirements of 39 U.S.C.
chapter 36, subchapter I:

(1) Whether the planned rate
adjustments measured using the formula
established in § 3010.23(c) are at or
below the annual limitation calculated
under §§3010.21 or 3010.22, as
applicable; and

(2) Whether the planned rate
adjustments measured using the formula
established in § 3010.23(c) are at or
below the limitations established in
§3010.28.

(c) Public comments may also address
other relevant statutory provisions and
applicable Commission orders and
directives.

(d) Within 14 days of the conclusion
of the public comment period the
Commission will determine, at a
minimum, whether the planned rate
adjustments are consistent with the
annual limitation calculated under
§§3010.21 or 3010.22, as applicable, the
limitations set forth in § 3010.28, and 39
U.S.C. 3626, 3627, and 3629 and issue
an order announcing its findings.

(e) If the planned rate adjustments are
found consistent with applicable law by
the Commission, they may take effect
pursuant to appropriate action by the
Governors.

(f) If planned rate adjustments are
found inconsistent with applicable law
by the Commission, the Postal Service
will submit an amended notice of rate
adjustment that describes the
modifications to its planned rate
adjustments that will bring its rate
adjustments into compliance. An
amended notice of rate adjustment shall
be accompanied by sufficient
explanatory information to show that all
deficiencies identified by the
Commission have been corrected.

(g) The Commission will post any
amended notice of rate adjustment filing
on its Web site and allow a period of 7
days from the date of the filing for
public comment. Comments in the
amended notice of rate adjustment
should address the subjects identified in
paragraph (b) of this section and may
address the subjects identified in
paragraph (c) of this section.

(h) The Commission will review any
amended notice of rate adjustment
together with any comments filed for
compliance and within 14 days issue an
order announcing its findings.

(i) If the planned rate adjustments as
amended are found to be consistent
with applicable law, they may take
effect pursuant to appropriate action by
the Governors. However, no rate shall
take effect until 45 days after the Postal
Service files a notice of rate adjustment
specifying that rate.

(j) If the planned rate adjustments in
an amended notice of rate adjustment
are found to be inconsistent with
applicable law, the Commission shall
explain the basis of its determination
and suggest an appropriate remedy.

(k) A Commission finding that a
planned Type 1-A or Type 1-B rate
adjustment is in compliance with the
annual limitation calculated under
§§3010.21 or 3010.22, as applicable; the
limitations set forth in § 3010.28; and 39
U.S.C. 3626, 3627, and 3629 is decided
on the merits. A Commission finding
that a planned Type 1-A or Type 1-B
rate adjustment does not contravene
other policies of 39 U.S.C. chapter 36,
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subchapter I is provisional and subject
to subsequent review.

§3010.12 Contents of notice of rate
adjustment.

(a). A Type 1-A or Type 1-B notice
of rate adjustment must include the
following information:

(1) A schedule of the planned rates;

(2) The planned effective date(s) of
the planned rates;

(3) A representation or evidence that
public notice of the planned changes
has been issued or will be issued at least
45 days before the effective date(s) for
the planned rates; and

(4) The identity of a responsible
Postal Service official who will be
available to provide prompt responses
to requests for clarification from the
Commission.

(b) The notice of rate adjustment shall
be accompanied by the following
information:

(1) The annual limitation calculated
as required by § 3010.21 or § 3010.22, as
appropriate. This information must be
supported by workpapers in which all
calculations are shown and all input
values, including all relevant CPI-U
values, are listed with citations to the
original sources.

(2) A schedule showing unused rate
adjustment authority available for each
class of mail displayed by class and
available amount for each of the
preceding 5 years. This information
must be supported by workpapers in
which all calculations are shown.

(3) The percentage change in rates for
each class of mail calculated as required
by §3010.23. This information must be
supported by workpapers in which all
calculations are shown and all input
values, including current rates, new
rates, and billing determinants, are
listed with citations to the original
sources.

(4) The amount of new unused rate
adjustment authority, if any, that will be
generated by the rate adjustment
calculated as required by § 3010.26. All
calculations are to be shown with
citations to the original sources. If new
unused rate adjustment authority will
be generated for a class of mail that is
not expected to cover its attributable
costs, the Postal Service must provide
the rationale underlying this rate
adjustment.

(5) A schedule of the workshare
discounts included in the planned rates,
and a companion schedule listing the
avoided costs that underlie each such
discount. This information must be
supported by workpapers in which all
calculations are shown and all input
values are listed with citations to the
original sources.

(6) Separate justification for all
proposed workshare discounts that
exceed avoided costs. Each such
justification shall reference applicable
reasons identified in 39 U.S.C.
3622(e)(2) or (3). The Postal Service
shall also identify and explain discounts
that are set substantially below avoided
costs and explain any relationship
between discounts that are above and
those that are below avoided costs.

(7) A discussion that demonstrates
how the planned rate adjustments are
designed to help achieve the objectives
listed in 39 U.S.C. 3622(b) and properly
take into account the factors listed in 39
U.S.C. 3622(c).

(8) A discussion that demonstrates the
planned rate adjustments are consistent
with 39 U.S.C. 3626, 3627, and 3629.

(9) A schedule identifying every
change to the Mail Classification
Schedule that will be necessary to
implement the planned rate
adjustments.

(10) Such other information as the
Postal Service believes will assist the
Commission to issue a timely
determination of whether the planned
rate adjustments are consistent with
applicable statutory policies.

(c) Whenever the Postal Service
establishes a new workshare discount
rate, it must include with its filing:

(1) A statement explaining its reasons
for establishing the discount;

(2) All data, economic analyses, and
other information relied on to justify the
discount; and

(3) A certification based on
comprehensive, competent analyses that
the discount will not adversely affect
either the rates or the service levels of
users of postal services who do not take
advantage of the discount.

(d) Whenever the Postal Service
establishes a new discount or surcharge
it does not believe is a workshare
discount, it must include with its filing:

(1) An explanation of the basis for its
belief that the discount or surcharge is
not a workshare discount; and

(2) A certification that the Postal
Service applied approved analytical
principles to the discount or surcharge.

(e) The notice of rate adjustment shall
identify for each affected class how
much existing unused rate adjustment
authority is used in the planned rates
calculated as required by § 3010.27. All
calculations are to be shown, including
citations to the original sources.

(f) All cost, avoided cost, volume, and
revenue figures submitted with the
notice of rate adjustment shall be
developed from the most recent
applicable Commission approved
analytical principles.

Subpart C—Rules for Determining the
Maximum Rate Adjustment

§3010.20 Calculation of maximum rate
adjustment.

(a) Rate adjustments for each class of
market dominant products in any 12-
month period are limited.

(b) Rates of general applicability are
subject to an inflation-based annual
limitation computed using CPI-U values
as detailed in §§3010.21(a) and
3010.22(a).

(c) An exception to the annual
limitation allows a limited annual
recapture of unused rate adjustment
authority. The amount of unused rate
adjustment authority is measured
separately for each class.

(d) In any 12-month period the
maximum rate adjustment applicable to
a class is:

(1) For a Type 1-A notice of rate
adjustment, the annual limitation for the
class; and

(2) For a combined Type 1-A and
Type 1-B notice of rate adjustment, the
annual limitation for the class plus the
unused rate adjustment authority for the
class that the Postal Service elects to
use, subject to the limitation under
§3010.28.

§3010.21 Calculation of annual limitation
when notices of rate adjustment are 12 or
more months apart.

(a) The monthly CPI-U values needed
for the calculation of the full year
limitation under this section shall be
obtained from the Bureau of Labor
Statistics (BLS) Consumer Price Index—
All Urban Consumers, U.S. All Items,
Not Seasonally Adjusted, Base Period
1982-84 = 100. The current Series ID for
the index is “CUUR0000SAO0.”

(b) If a notice of a Type 1-A or Type
1-B rate adjustment is filed 12 or more
months after the last Type 1-A or Type
1-B notice of rate adjustment applicable
to a class, then the calculation of an
annual limitation for the class (referred
to as the full year limitation) involves
three steps. First, a simple average CPI-
U index is calculated by summing the
most recently available 12 monthly CPI-
U values from the date the Postal
Service files its notice of rate adjustment
and dividing the sum by 12 (Recent
Average). Then, a second simple average
CPI-U index is similarly calculated by
summing the 12 monthly CPI-U values
immediately preceding the Recent
Average and dividing the sum by 12
(Base Average). Finally, the full year
limitation is calculated by dividing the
Recent Average by the Base Average and
subtracting 1 from the quotient. The
result is expressed as a percentage,
rounded to three decimal places.
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(c) The formula for calculating a full
year limitation for a notice of rate
adjustment filed 12 or more months
after the last notice is as follows: Full
Year Limitation = (Recent Average/Base
Average) — 1.

§3010.22 Calculation of annual limitation
when notices of rate adjustment are less
than 12 months apart.

(a) The monthly CPI-U values needed
for the calculation of the partial year
limitation of this section shall be
obtained from the Bureau of Labor
Statistics (BLS) Consumer Price Index—
All Urban Consumers, U.S. All Items,
Not Seasonally Adjusted, Base Period
1982—84 = 100. The current Series ID for
the index is “CUUR0000SAO0.”

(b) If a notice of a Type 1-A or Type
1-B rate adjustment is filed less than 12
months after the last Type 1-A or Type
1-B notice of rate adjustment applicable
to a class, then the annual limitation for
the class (referred to as the partial year
limitation) will recognize the rate
increases that have occurred during the
preceding 12 months. When the effects
of those increases are removed, the
remaining partial year limitation is the
applicable restriction on rate increases.

(c) The applicable partial year
limitation is calculated in two steps.
First, a simple average CPI-U index is
calculated by summing the 12 most
recently available monthly CPI-U
values from the date the Postal Service
files its notice of rate adjustment and
dividing the sum by 12 (Recent
Average). The partial year limitation is
then calculated by dividing the Recent
Average by the Recent Average from the
most recent previous notice of rate
adjustment (Previous Recent Average)
applicable to each affected class of mail
and subtracting 1 from the quotient. The
result is expressed as a percentage,
rounded to three decimal places.

(d) The formula for calculating the
partial year limitation for a notice of rate
adjustment filed less than 12 months
after the last notice is as follows: Partial
Year Limitation = (Recent Average/
Previous Recent Average) — 1.

§3010.23 Calculation of percentage
change in rates.

(a) In this section, the term rate cell
means each and every separate rate
identified in any applicable notice of
rate adjustment for rates of general
applicability. A seasonal or temporary
rate shall be identified and treated as a
rate cell separate and distinct from the
corresponding non-seasonal or
permanent rate.

(b) For each class of mail and product
within the class, the percentage change
in rates is calculated in three steps.

First, the volume of each rate cell in the
class is multiplied by the planned rate
for the respective cell and the resulting
products are summed. Then, the same
set of rate cell volumes are multiplied
by the corresponding current rate for
each cell and the resulting products are
summed. Finally, the percentage change
in rates is calculated by dividing the
results of the first step by the results of
the second step and subtracting 1 from
the quotient. The result is expressed as
a percentage.

(c) The formula for calculating the
percentage change in rates for a class
described in paragraph (b) of this
section is as follows:

Percentage change in rates =

Where,

N = number of rate cells in the class
i=denotesaratecell i =1, 2, ..., N)
Ri,n = planned rate of rate cell i
Ri,c = current rate of rate cell i

Vi = volume of rate cell i

(d) The volumes for each rate cell
shall be obtained from the most recent
available 12 months of Postal Service
billing determinants. The Postal Service
shall make reasonable adjustments to
the billing determinants to account for
the effects of classification changes such
as the introduction, deletion, or
redefinition of rate cells. Adjustments
shall be based on known mail
characteristics or historic volume data,
as opposed to forecasts of mailer
behavior. The Postal Service shall
identify and explain all adjustments. All
information and calculations relied
upon to develop the adjustments shall
be provided together with an
explanation of why the adjustments are
appropriate.

§3010.24 Treatment of volume associated
with negotiated service agreements.

(a) Mail volumes sent at rates under
negotiated service agreements are to be
included in the calculation of
percentage change in rates under
§3010.23 as though they paid the
appropriate rates of general
applicability. Where it is impractical to
identify the rates of general applicability
(e.g., because unique rate categories are
created for a mailer), the volumes
associated with the mail sent under the
terms of the negotiated service
agreement shall be excluded from the
calculation of percentage change in
rates.

(b) The Postal Service shall identify
and explain all assumptions it makes

with respect to the treatment of
negotiated service agreements in the
calculation of the percentage change in
rates and provide the rationale for its
assumptions.

§3010.25 Limitation on application of
unused rate adjustment authority.

Unused rate adjustment authority may
only be applied after applying the
annual limitation calculated pursuant to
§3010.21 or §3010.22.

§3010.26 Calculation of unused rate
adjustment authority.

(a) Unused rate adjustment authority
accrues during the entire period
between notices of Type 1-A and Type
1-B rate adjustments. When notices of
Type 1-A or Type 1-B rate adjustments
are filed 12 months apart or less, the
unused rate adjustment authority is the
annual unused rate adjustment
authority calculated under paragraph (b)
of this section. When notices of Type 1—
A or Type 1-B rate adjustments are filed
more than 12 months apart, unused rate
adjustment authority is the sum of the
annual unused rate adjustment
calculated under paragraph (b) of this
section plus the interim unused rate
adjustment authority calculated under
paragraph (c)(2) of this section, less any
interim unused rate adjustment
authority used in accordance with
paragraph (d) of this section.

(b) When notices of Type 1-A or Type
1-B rate adjustments are filed 12
months apart or less, annual unused rate
adjustment authority will be calculated.
Annual unused rate adjustment
authority for a class is equal to the
difference between the annual
limitation calculated pursuant to
§§3010.21 or 3010.22 and the actual
percentage change in rates for the class.

(c)(1) When notices of Type 1-A or
Type 1-B rate adjustments are filed
more than 12 months apart, annual
unused rate adjustment authority will
be calculated for the 12-month period
ending on the date on which the second
notice is filed and interim unused rate
adjustment authority will be calculated
for the period beginning on the date the
first notice is filed and ending on the
day before the date that is 12 months
before the second notice is filed.

(2) Interim unused rate adjustment
authority is equal to the Base Average
applicable to the second notice of rate
adjustment (as developed pursuant to
§3010.21(b)) divided by the Recent
Average utilized in the first notice of
rate adjustment (as developed pursuant
to §3010.21(b)) and subtracting 1 from
the quotient. The result is expressed as
a percentage.
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(d) Interim unused rate adjustment
authority may be used to make a rate
adjustment pursuant to the notice of rate
adjustment that led to its calculation. If
interim unused rate adjustment
authority is used to make such a rate
adjustment, the interim unused rate
adjustment authority generated
pursuant to the notice shall first be
added to the schedule of unused rate
adjustment authority devised and
maintained under paragraph (f) of this
section as the most recent entry. Then,
any interim unused rate adjustment
authority used in accordance with this
paragraph shall be subtracted from the
existing unused rate adjustment
authority using a first-in, first-out (FIFO)
method, beginning 5 years before the
instant notice.

(e) Unused rate adjustment authority
lapses 5 years after the date of filing of
the notice of rate adjustment leading to
its calculation.

(f) Upon the establishment of unused
rate adjustment authority in any class,
the Postal Service shall devise and
maintain a schedule that tracks the
establishment and subsequent use of
unused rate adjustment authority for
that class.

§3010.27 Application of unused rate
adjustment authority.

When the percentage change in rates
for a class is greater than the applicable
annual limitation, then the difference
between the percentage change in rates
for the class and the annual limitation
shall be subtracted from the existing
unused rate adjustment authority for the
class, using a first-in, first-out (FIFO)
method, beginning 5 years before the
instant notice.

§3010.28 Maximum size of rate
adjustments.

Unused rate adjustment authority
used to make a Type 1-B rate
adjustment for any class in any 12-
month period may not exceed 2
percentage points.

Subpart D—Rules for Rate
Adjustments for Negotiated Service
Agreements (Type 2 Rate Adjustments)

§3010.40 Negotiated service agreements.

(a) In administering this subpart, it
shall be the objective of the Commission
to allow implementation of negotiated
service agreements that satisfy the
statutory requirements of 39 U.S.C.
3622(c)(10). Negotiated service
agreements must either:

(1) Improve the net financial position
of the Postal Service (39 U.S.C.
3622(c)(10)(A)(1)); or

(2) Enhance the performance of
operational functions (39 U.S.C.
3622(c)(10)(A)(ii)).

(b) Negotiated service agreements may
not cause unreasonable harm to the
marketplace (39 U.S.C. 3622(c)(10)(B)).

(c) Negotiated service agreements
must be available on public and
reasonable terms to similarly situated
mailers.

§3010.41 Notice.

The Postal Service, in every instance
in which it determines to exercise its
statutory authority to make a Type 2 rate
adjustment for a market dominant postal
product shall provide public notice in a
manner reasonably designed to inform
the mailing community and the general
public that it intends to change rates not
later than 45 days prior to the intended
implementation date; and transmit a
notice of agreement to the Commission
no later than 45 days prior to the
intended implementation date.

§3010.42 Contents of notice of agreement
in support of a Type 2 rate adjustment.

Whenever the Postal Service proposes
to establish or change rates, fees, or the
Mail Classification Schedule based on a
negotiated service agreement, the Postal
Service shall file with the Commission
a notice of agreement that shall include
at a minimum the following
information:

(a) A copy of the negotiated service
agreement;

(b) The planned effective date(s) of
the planned rates;

(c) A representation or evidence that
public notice of the planned rate
adjustments has been issued or will be
issued at least 45 days before the
effective date(s) for the planned rates;

(d) The identity of a responsible
Postal Service official who will be
available to provide prompt responses
to requests for clarification from the
Commission;

(e) A statement identifying all parties
to the agreement and a description
clearly explaining the operative
components of the agreement;

(f) Details regarding the expected
improvements in the net financial
position or operations of the Postal
Service. The projection of change in net
financial position as a result of the
agreement shall be based on accepted
analytical principles:

(1) The estimated mailer-specific
costs, volumes, and revenues of the
Postal Service absent the
implementation of the negotiated
service agreement;

(2) The estimated mailer-specific
costs, volumes, and revenues of the
Postal Service which result from

implementation of the negotiated
service agreement;

(3) An analysis of the effects of the
negotiated service agreement on the
contribution to institutional costs from
mailers not party to the agreement;

(4) If mailer-specific costs are not
available, the source and derivation of
the costs that are used shall be
provided, together with a discussion of
the currency and reliability of those
costs and their suitability as a proxy for
the mailer-specific costs; and

(5) If the Postal Service believes the
Commission’s accepted analytical
principles are not the most accurate and
reliable methodology available—

(i) An explanation of the basis for that
belief; and

(ii) A projection of the change in net
financial position resulting from the
agreement made using the Postal
Service’s alternative methodology.

(g) An identification of each
component of the agreement expected to
enhance the performance of mail
preparation, processing, transportation,
or other functions in each year of the
agreement, and a discussion of the
nature and expected impact of each
such enhancement;

(h) Details regarding any and all
actions (performed or to be performed)
to assure that the agreement will not
result in unreasonable harm to the
marketplace; and

(i) Such other information as the
Postal Service believes will assist the
Commission to issue a timely
determination of whether the requested
changes are consistent with applicable
statutory policies.

§3010.43 Data collection plan and report.

(a) The Postal Service shall include
with any notice of agreement a detailed
plan for providing data or information
on actual experience under the
agreement sufficient to allow evaluation
of whether the negotiated service
agreement operates in compliance with
39 U.S.C. 3622(c)(10).

(b) A data report under the plan is due
60 days after each anniversary date of
implementation and shall include, at a
minimum, the following information for
each 12-month period the agreement has
been in effect:

(1) The change in net financial
position of the Postal Service as a result
of the agreement. This calculation shall
include for each year of the agreement:

(i) The actual mailer-specific costs,
volumes, and revenues of the Postal
Service;

(ii) An analysis of the effects of the
negotiated service agreement on the net
overall contribution to the institutional
costs of the Postal Service; and
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(iii) If mailer-specific costs are not
available, the source and derivation of
the costs that are used shall be
provided, including a discussion of the
currency and reliability of those costs,
and their suitability as a proxy for the
mailer-specific costs.

(2) A discussion of the changes in
operations of the Postal Service that
have resulted from the agreement. This
shall include, for each year of the
agreement, identification of each
component of the agreement known to
enhance the performance of mail
preparation, processing, transportation,
or other functions in each year of the
agreement.

(3) An analysis of the impact of the
negotiated service agreement on the
marketplace, including a discussion of
any and all actions taken to protect the
marketplace from unreasonable harm.

§3010.44 Proceedings for Type 2 rate
adjustments.

(a) The Commission will establish a
docket for each notice of Type 2 rate
adjustment filed, promptly publish
notice of the filing in the Federal
Register, and post the filing on its Web
site. The notice shall include:

(1) The general nature of the
proceeding;

(2) A reference to legal authority
under which the proceeding is to be
conducted;

(3) A concise description of the
planned changes in rates, fees, and the
Mail Classification Schedule;

(4) The identification of an officer of
the Commission to represent the
interests of the general public in the
docket;

(5) A period of 10 days from the date
of the filing for public comment; and

(6) Such other information as the
Commission deems appropriate.

(b) The Commission shall review the
planned Type 2 rate adjustments and
the comments thereon, and issue an
order announcing its findings. So long
as such adjustments are not inconsistent
with 39 U.S.C. 3622, they may take
effect pursuant to appropriate action by
the Governors. However, no rate shall
take effect until 45 days after the Postal
Service files a notice of rate adjustment
specifying that rate.

(c) Commission findings that a
planned Type 2 rate adjustment is not
inconsistent with 39 U.S.C. 3622 are
provisional and subject to subsequent
review.

Subpart E—Rules for Rate
Adjustments in Extraordinary and
Exceptional Circumstances (Type 3
Rate Adjustments)

§3010.60 Applicability.

The Postal Service may request to
adjust rates for market dominant
products in excess of the maximum rate
adjustment due to extraordinary or
exceptional circumstances. In this
subpart, such requests are referred to as
exigent requests.

§3010.61 Contents of exigent requests.

(a) Each exigent request shall include
the following:

(1) A schedule of the proposed rates;

(2) Calculations quantifying the
increase for each affected product and
class;

(3) A full discussion of the
extraordinary or exceptional
circumstances giving rise to the request,
and a complete explanation of how both
the requested overall increase and the
specific rate adjustments requested
relate to those circumstances;

(4) A full discussion of why the
requested rate adjustments are necessary
to enable the Postal Service, under best
practices of honest, efficient, and
economical management, to maintain
and continue the development of postal
services of the kind and quality adapted
to the needs of the United States;

(5) A full discussion of why the
requested rate adjustments are
reasonable and equitable as among types
of users of market dominant products;

(6) An explanation of when, or under
what circumstances, the Postal Service
expects to be able to rescind the exigent
rate adjustments in whole or in part;

(7) An analysis of the circumstances
giving rise to the exigent request, which
should, if applicable, include a
discussion of whether the circumstances
were foreseeable or could have been
avoided by reasonable prior action; and

(8) Such other information as the
Postal Service believes will assist the
Commission to issue a timely
determination of whether the requested
rate adjustments are consistent with
applicable statutory policies.

(b) The Postal Service shall identify
one or more knowledgeable Postal
Service official(s) who will be available
to provide prompt responses to
Commission requests for clarification
related to each topic specified in
paragraph (a) of this section.

§3010.62 Supplemental information.

The Commission may require the
Postal Service to provide clarification of
its request or to provide information in
addition to that called for by § 3010.61

in order to gain a better understanding
of the circumstances leading to the
request or the justification for the
specific rate adjustments requested.

§3010.63 Treatment of unused rate
adjustment authority.

(a) Each exigent request will identify
the unused rate adjustment authority
available as of the date of the request for
each class of mail and the available
amount for each of the preceding 5
years.

(b) Pursuant to an exigent request, rate
adjustments may use existing unused
rate adjustment authority in amounts
greater than the limitation described in
§ 3010.28 of this subpart.

(c) Exigent increases will exhaust all
unused rate adjustment authority for
each class of mail before imposing
additional rate adjustments in excess of
the maximum rate adjustment for any
class of mail.

§3010.64 Expeditious treatment of exigent
requests.

Requests under this subpart seek rate
relief required by extraordinary or
exceptional circumstances and will be
treated with expedition at every stage. It
is Commission policy to provide
appropriate relief as quickly as possible
consistent with statutory requirements
and procedural fairness.

§3010.65 Special procedures applicable to
exigent requests.

(a) The Commission will establish a
docket for each exigent request,
promptly publish notice of the request
in the Federal Register, and post the
filing on its Web site. The notice shall
include:

(1) The general nature of the
proceeding;

(2) A reference to legal authority
under which the proceeding is to be
conducted;

(3) A concise description of the
proposals for changes in rates, fees, and
the Mail Classification Schedule;

(4) The identification of an officer of
the Commission to represent the
interests of the general public in the
docket;

(5) A specified period for public
comment; and

(6) Such other information as the
Commission deems appropriate.

(b) The Commission will hold a
public hearing on the Postal Service
request. During the public hearing,
responsible Postal Service officials will
appear and respond under oath to
questions from the Commissioners or
their designees addressing previously
identified aspects of the Postal Service’s
request and the supporting information
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provided in response to the topics
specified in § 3010.61(a).

(c) Interested persons will be given an
opportunity to submit to the
Commission suggested relevant
questions that might be posed during
the public hearing. Such questions, and
any explanatory materials submitted to
clarify the purpose of the questions,
should be filed in accordance with
§ 3001.9 of this chapter, and will
become part of the administrative record
of the proceeding.

(d) The timing and length of the
public hearing will depend on the
nature of the circumstances giving rise
to the request and the clarity and
completeness of the supporting
materials provided with the request.

(e) If the Postal Service is unable to
provide adequate explanations during
the public hearing, supplementary
written or oral responses may be
required.

(f) Following the conclusion of the
public hearings and submission of any
supplementary materials interested
persons will be given the opportunity to
submit written comments on:

(1) The sufficiency of the justification
for an exigent rate adjustment;

(2) The adequacy of the justification
for adjustments in the amounts
requested by the Postal Service; and

(3) Whether the specific rate
adjustments requested are reasonable
and equitable.

(g) An opportunity to submit written
reply comments will be given to the
Postal Service and other interested
persons.

§3010.66 Deadline for Commission
decision.

The Commission will act
expeditiously on the Postal Service
request, taking into account all written
comments. In every instance a
Commission decision will be issued
within 90 days of the filing of an exigent
request.

[FR Doc. 2013-20583 Filed 8-23-13; 8:45 am]
BILLING CODE 7710-FW-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1, 51, 52, 53, 63, and 64

[FCC 96-79; FCC 96-489; FCC 99-227; FCC
00-116; FCC 01-362; FCC 04-251 and FCC
10-85]

Extension of Lines, Interconnection,
Numbering, Payphone Compensation,
Pole Attachment Complaint
Procedures, Obligations of Local
Exchange Carriers, Special Provisions
Concerning Bell Operating Companies,
and Area Code Relief

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: This document announces the
approval of the Office of Management
and Budget (OMB) for information
collection requirements in the sections
outlined in the DATES section.

DATES: The following information

collection requirements have been

approved by OMB and are effective

August 26, 2013:

e 47 CFR 1.1404(g), (h) and the third
sentence of paragraph (j)—63 FR
12025, May 17, 2000

e 47 CFR 51.217(c)(3)—64 FR 51911,
September 27, 1999

e 47 CFR 52.19(c)(3)(i), (c)(4)—67 FR
6431, February 12, 2002

e 47 CFR 52.36—75 FR 35305, June 22,
2010

e 47 CFR 53.203(b) and (e)—62 FR
2967, January 21, 1997

e 47 CFR 63.62(a)—61 FR 15733, April
9, 1996

e 47 CFR 64.1310(g)—70 FR 720,
January 5, 2005

FOR FURTHER INFORMATION CONTACT:

Michele Levy Berlove, Competition

Policy Division, Wireline Competition

Bureau at Michele.Berlove@fcc.gov.

SUPPLEMENTARY INFORMATION: On

January 24, 2001, OMB approved the

information collection requirements

contained in 47 CFR 1.1404(g), (h) and

(j) as a revision to OMB Control Number

3060-0392.

On October 29, 1999, OMB approved
the information collection requirements
contained in 47 CFR 51.217(c)(3) as a
revision to OMB Control Number 3060—
0741.

On March 12, 2002, OMB approved
the information collection requirements
contained in 47 CFR 52.19(c)(3)(i) and
(4) as a new collection, OMB Control
Number 3060-1005.

On July 29, 2010, OMB approved the
information collection requirements
contained in 47 CFR 52.36 as a revision
to OMB Control Number 3060-0742.

On March 19, 1997, OMB approved
the information collection requirements
contained in 47 CFR 53.203(b) and (e)
as a new collection, OMB Control
Number 3060-0734.

On December 13, 1996, OMB
approved the information collection
requirements contained in 47 CFR
63.62(a) as a revision to OMB Control
Number 3060-0149.

On May 25, 2005, OMB approved the
information collection requirements
contained in 47 CFR 64.1310(g) as a
revision to OMB Control Number 3060—
1046.

These information collection
requirements required OMB approval to
become effective. The Commission
publishes this document as an
announcement of those approvals. If
you have any comments on the burden
estimates listed below, or how the
Commission can improve the
collections and reduce any burdens
caused thereby, please contact Thomas
Butler, Federal Communications
Commission, Room 5-C458, 445 12th
Street SW., Washington, DC 20554.
Please include the OMB Control
Numbers, 3060-0392, 3060—0741, 3060—
1005, 3060-0742, 3060-0734, 3060—
0149, and 3060—1046 in your
correspondence. The Commission will
also accept your comments via the
Internet if you send them to PRA@
fec.gov.

To request materials in accessible
formats for people with disabilities
(Braille, large print, electronic files,
audio format), send an email to fcc504@
fcc.gov or call the Consumer &
Governmental Affairs Bureau at (202)
418-0530 (voice) (202) 419-0432 (TTY).

Synopsis: As required by the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507), the FCC is notifying the
public that it received OMB approval for
the information collection requirements
described above. The OMB Control
Numbers are 3060-0392, 3060—0741,
3060-1005, 3060-0742, 3060-0734,
3060-0149, and 3060-1046. The total
annual reporting burden for respondents
for these collections of information,
including the time for gathering and
maintaining the collection of
information, has been most recently
approved to be:

For 3060-0392: 1,772 responses, for a
total of 2,629 hours, and $450,000 in
annual costs.

For 3060-0741: 573,767 responses, for a
total of 575,448 hours, and no annual
costs.

For 3060-1005: 32 responses, for a total
of 830 hours, and no annual costs.

For 3060-0742: 10,001,890 responses,
for a total of 672,516 hours, and
$13,423,321 in annual costs.
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For 3060-0734: 1,515 responses, for a
total of 72,495 hours, and $1,500,000
in annual costs.

For 3060—-0149: 60 responses, for a total
of 300 hours, and no annual costs.

For 3060-1046: 8,080 responses, for a
total of 160,184 hours, and no annual
costs.

An agency may not conduct or
sponsor a collection of information
unless it displays a current valid OMB
Control Number. No person shall be
subject to any penalty for failing to
comply with a collection of information
subject to the Paperwork Reduction Act,
which does not display a current, valid
OMB Control Number. The foregoing
notice is required by the Paperwork
Reduction Act of 1995, Public Law 104—
13, October 1, 1995, and 44 U.S.C. 3507.

Federal Communications Commission.
Gloria J. Miles,
Federal Register Liaison.
[FR Doc. 2013-20675 Filed 8-23—13; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 110816505—2184-03]
RIN 0648-XC793

Fisheries of the Northeastern United
States; Northeast Multispecies
Fisheries Management Plan; Northern
Red Hake Quota Harvested

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; possession
limit reduction.

SUMMARY: Beginning August 26, 2013,
the northern red hake possession limit
is reduced to the incidental possession
limit for the remainder of the 2013
fishing year.

DATES: Effective at 0001 hr local time,
August 26, 2013, through 2400 hr local
time April 30, 2014.

FOR FURTHER INFORMATION CONTACT:
Jason Berthiaume, (978) 281-9177.

SUPPLEMENTARY INFORMATION: The
regulations at § 648.86(d)(4) require that,
if the NMFS Northeast Region
Administrator (Regional Administrator)
projects that 90 percent of the total
allowable landings (TAL) has been
landed for a small-mesh multispecies
stock, the Regional Administrator shall
reduce the possession limit for that

stock to the incidental possession limit
of 400 1b (181.44 kg) for the remainder
of the fishing year.

The 2013 fishing year northern red
hake TAL is 199,077 1b (90,300 kg) (78
FR 20260; April 4, 2013) and 90 percent
of the TAL is 179,169 1b (81,270 kg].
Based on dealer, vessel trip report, and
other available information, NMFS has
projected that, as of August 25, 2013, 90
percent of the available 2013 TAL for
northern red hake will be landed.
Therefore, effective 0001 hr, August 26,
2013, the possession limit for northern
red hake is reduced to the incidental
possession limit of 400 1b (181.44 kg).
This incidental possession limit will be
in effect through the remainder of the
fishing year, which ends April 30, 2014.

Vessels that have declared a trip
through the vessel monitoring system
(VMS) or interactive voice response
system, and crossed the VMS
demarcation line prior to August 26,
2013, are not be subject to the incidental
limit for that trip, and, may complete
the trip under the previous higher
possession limit of 5,000 1b (2.27 mt).

Classification

This action is required by 50 CFR part
648 and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: August 21, 2013.
Emily H. Menashes,

Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2013-20762 Filed 8-21-13; 4:15 pm]
BILLING CODE 3510-22-P
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Proposed Rules

Federal Register
Vol. 78, No. 165

Monday, August 26, 2013

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0700; Directorate
Identifier 2013—NM-102-AD]

RIN 2120-AA64
Airworthiness Directives; Bombardier,
Inc. Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Bombardier, Inc. Model CL-600-2B19
(Regional Jet Series 100 & 440)
airplanes. This proposed AD was
prompted by reports of fractured rudder
pedal tubes installed on the pilot-side
rudder bar assembly. This proposed AD
would require repetitive inspections for
cracking and damage of both pilot-side
rudder pedal tubes, and replacement of
affected pilot-side rudder bar assemblies
if necessary. We are proposing this AD
to detect and correct cracking of both
pilot-side rudder pedal tubes, which
could result in loss of pilot rudder pedal
input causing reduced yaw
controllability or a runway excursion.

DATES: We must receive comments on
this proposed AD by October 10, 2013.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC, between 9 a.m. and 5

p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Bombardier,
Inc., 400 Cote-Vertu Road West, Dorval,
Québec H4S 1Y9, Canada; telephone
514—-855-5000; fax 514—-855—7401; email
thd.crj@aero.bombardier.com; Internet
http://www.bombardier.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, WA. For information on
the availability of this material at the
FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Ricardo Garcia, Aerospace Engineer,
Airframe and Propulsion Branch, ANE-
171, FAA, New York Aircraft
Certification Office, 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone (516) 228-7331; fax
(516) 794-5531.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2013-0700; Directorate Identifier
2013-NM-102—AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each

substantive verbal contact we receive
about this proposed AD.

Discussion

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian
Airworthiness Directive CF—2013-12,
dated May 14, 2013 (referred to after
this as the Mandatory Continuing
Airworthiness Information, or ‘“‘the
MCAT”’), to correct an unsafe condition
for the specified products. The MCAI
states:

There have been two in-service reports of
fracture of rudder pedal tubes installed on
the pilot-side rudder bar assembly.

Laboratory examination of the fractured
rudder pedal tubes found that in both cases,
the fatigue cracks initiated at the aft taper pin
holes where the connecting rod fitting is
attached. Fatigue testing of the rudder pedal
tubes confirmed that the fatigue cracking is
due to loads induced during parking brake
application. Therefore, only the rudder pedal
tubes on the pilot’s side are vulnerable to
fatigue cracking as the parking brake is
primarily applied by the pilot.

Loss of pilot rudder pedal input during
flight would result in reduced yaw
controllability of the aeroplane. Loss of pilot
rudder pedal input during takeoff or landing
may lead to a runway excursion.

This [Canadian] AD mandates initial and
repetitive [detailed or eddy current]
inspections [for cracking and damage and
replacement if necessary] of the pilot-side
rudder * * * [bar assembly], until the
terminating action is accomplished.

Required actions also include repairing
damage. The terminating action is
replacement of both pilot-side rudder
bar assemblies. You may obtain further
information by examining the MCAI in
the AD docket.

Relevant Service Information

Bombardier has issued Service
Bulletin 601R-27-162, including
Appendix A, dated April 5, 2013. The
actions described in this service
information are intended to correct the
unsafe condition identified in the
MCAIL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
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MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Clarification of Inspection Terminology

In this proposed AD, the “detailed
visual inspection” specified in
Bombardier Service Bulletin 601R-27—
162, including Appendix A, dated April
5, 2013, is referred to as a ‘‘detailed
inspection.” We have included the

ESTIMATED COSTS

definition for a detailed inspection in
paragraph (h) of the proposed AD.

Costs of Compliance

We estimate that this proposed AD
affects 529 airplanes of U.S. registry. We
estimate the following costs to comply
with this proposed AD:

Action

Labor cost Parts cost

Cost per product Cost on U.S. operators

Inspection

.... | 3 work-hours x $85 per $0

hour = $255 per in-
spection cycle.

$255 per inspection
cycle.

$134,895 per inspec-
tion cycle.

We estimate the following costs to do
any necessary replacement that would

be required based on the results of the
proposed inspection. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need this repair:

. Cost per
Action Labor cost Parts cost product
RePIaCEMENt ......cceeiveriieiiciee e 6 work-hours x $85 per hour = $510 .....cccccvvevevvrvennnne $2,850 $3,360

We have received no definitive data
that would enable us to provide a cost
estimate for the repair specified in this
proposed AD.

According to the manufacturer, some
of the costs of this proposed AD may be
covered under warranty, thereby
reducing the cost impact on affected
individuals. We do not control warranty
coverage for affected individuals. As a
result, we have included all costs in our
cost estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications

under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

Bombardier, Inc.: Docket No. FAA-2013—

0700; Directorate Identifier 2013—-NM-—
102—-AD.

(a) Comments Due Date

We must receive comments by October 10,
2013.

(b) Affected ADs
None.

(c) Applicability

This AD applies to Bombardier, Inc. Model
CL-600-2B19 (Regional Jet Series 100 & 440)
airplanes, certificated in any category, serial
numbers 7003 and subsequent.

(d) Subject

Air Transport Association (ATA) of
America Code 27, Flight controls.

(e) Reason

This AD was prompted by reports of
fractured rudder pedal tubes installed on the
pilot-side rudder bar assembly. We are
issuing this AD to detect and correct cracking
of both pilot-side rudder pedal tubes, which
could result in loss of pilot rudder pedal
input causing reduced yaw controllability or
arunway excursion.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
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compliance times specified, unless the
actions have already been done.

(g) Initial Inspections

At the applicable time specified in
paragraph (g)(1) through (g)(6) of this AD, do
a detailed or eddy current inspection for
cracking and damage (i.e., corrosion or
cracking) of both pilot-side rudder pedal
tubes having part number (P/N) 600-90204—
3, in accordance with the Accomplishment
Instructions of Bombardier Service Bulletin
601R-27-162, including Appendix A, dated
April 5, 2013.

(1) For airplanes that have accumulated
less than 20,000 total flight cycles as of the
effective date of this AD: Do the inspection
before the accumulation of 23,000 total flight
cycles.

(2) For airplanes that have accumulated
20,000 total flight cycles or more, but less
than 25,000 total flight cycles as of the
effective date of this AD: Do the inspection
within 3,000 flight cycles after the effective
date of this AD, but not to exceed 26,300 total
flight cycles.

(3) For airplanes that have accumulated
25,000 total flight cycles or more, but less
than 30,000 total flight cycles as of the
effective date of this AD: Do the inspection
within 1,300 flight cycles after the effective
date of this AD, but not to exceed 30,800 total
flight cycles.

(4) For airplanes that have accumulated
30,000 total flight cycles or more, but less
than 33,000 total flight cycles as of the
effective date of this AD: Do the inspection
within 800 flight cycles after the effective
date of this AD, but not to exceed 33,500 total
flight cycles.

(5) For airplanes that have accumulated
33,000 total flight cycles or more, but less
than 37,000 total flight cycles as of the
effective date of this AD: Do the inspection
within 500 flight cycles after the effective of
this AD, but not to exceed 37,300 total flight
cycles.

(6) For airplanes that have accumulated
37,000 total flight cycles or more as of the
effective date of this AD: Do the inspection
within 300 flight cycles after the effective
date of this AD.

(h) Inspection Definition

For the purposes of this AD, a detailed
inspection is an intensive examination of a
specific item, installation, or assembly to
detect damage, failure, or irregularity.
Available lighting is normally supplemented
with a direct source of good lighting at an
intensity deemed appropriate. Inspection
aids such as mirror, magnifying lenses, etc.,
may be necessary. Surface cleaning and
elaborate procedures may be required.

(i) Repetitive Inspections

For any tube on which no cracking and no
damage is found during any inspection
required by paragraph (g) of this AD: At the
applicable time specified in paragraph (i)(1)
or (i)(2) of this AD, repeat the detailed or
eddy current inspection for cracking of the
pilot-side rudder pedal tubes, specified in
paragraph (g) of this AD, until the
terminating action specified in paragraph (k)
of this AD has been accomplished.

(1) If the most recent inspection was a
detailed inspection: Repeat the inspection
within 600 flight cycles thereafter.

(2) If the most recent inspection was an
eddy current inspection: Repeat the
inspection within 1,000 flight cycles
thereafter.

(j) Corrective Actions

(1) If any cracking is found around the aft
tapered holes during any inspection required
by paragraph (g) or (i) of this AD, before
further flight, replace the affected rudder bar
assemblies, in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 601R-27-162, including
Appendix A, dated April 5, 2013.

(2) If any other damage (i.e., corrosion or
cracking), other than that specified in
paragraph (j)(1) of this AD, is found during
any inspection required by paragraph (g) or
(i) of this AD, before further flight, repair
using a method approved by either the
Manager, New York Aircraft Certification
Office (ACO), ANE-170, FAA; or the
Transport Canada Civil Aviation (TCCA) (or
its delegated agent).

(k) Optional Terminating Action

Replacement of both pilot-side rudder bar
assemblies, in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 601R-27-162, including
Appendix A, dated April 5, 2013, terminates
the inspections required by paragraphs (g)
and (i) of this AD.

(1) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOGC:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the ACO, send it to ATTN:
Program Manager, Continuing Operational
Safety, FAA, New York ACO, 1600 Stewart
Avenue, Suite 410, Westbury, NY 11590;
telephone 516—228-7300; fax 516—794-5531.
Before using any approved AMOGC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(m) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) Canadian
Airworthiness Directive CF—2013-12, dated
May 14, 2013, for related information, which

can be found in the AD docket on the
internet at http://www.regulations.gov.

(2) For service information identified in
this AD, contact Bombardier, Inc., Q-Series
Technical Help Desk, 123 Garratt Boulevard,
Toronto, Ontario M3K 1Y5, Canada;
telephone 416—-375-4000; fax 416—375—4539;
email thd.qseries@aero.bombardier.com;
Internet http://www.bombardier.com. You
may review copies of this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on August
16, 2013.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-20715 Filed 8-23—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2013-0586; Airspace
Docket No. 13—-ASW-11]

Proposed Amendment of Class E
Airspace; Gainesville, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class E airspace at Gainesville,
TX. Decommissioning of the Gainesville
radio beacon (RBN) at Gainesville
Municipal Airport has made
reconfiguration necessary for standard
instrument approach procedures and for
the safety and management of
Instrument Flight Rules (IFR) operations
at the airport.

DATES: 0901 UTC. Comments must be
received on or before October 10, 2013.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001. You must
identify the docket number FAA-2013-
0586/Airspace Docket No. 13—ASW-11,
at the beginning of your comments. You
may also submit comments through the
Internet at http://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between
9:00 a.m. and 5:00 p.m., Monday
through Friday, except Federal holidays.
The Docket Office (telephone 1-800-
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647-5527), is on the ground floor of the
building at the above address.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone: (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2013-0586/Airspace
Docket No. 13—ASW-11.” The postcard
will be date/time stamped and returned
to the commenter.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/air
traffic/publications/airspace
amendments/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except Federal holidays. An informal
docket may also be examined during
normal business hours at the office of
the Gentral Service Center, 2601
Meacham Blvd., Fort Worth, TX 76137.

Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking
(202) 267-9677, to request a copy of
Advisory Circular No. 11-2A, Notice of
Proposed Rulemaking Distribution
System, which describes the application
procedure.

The Proposal

This action proposes to amend Title
14, Code of Federal Regulations (14
CFR), Part 71 by modifying Class E
airspace extending upward from 700
feet above the surface for standard
instrument approach procedures at
Gainesville Municipal Airport,
Gainesville, TX. Airspace
reconfiguration to within a 6.6-mile
radius of the airport, with a segment
extending from the 6.6-mile radius to
10.4 miles north of the airport, is
necessary due to the decommissioning
of the Gainesville RBN and the
cancellation of the NDB approach.
Controlled airspace is necessary for the
safety and management of IFR
operations at the airport. Geographic
coordinates would also be updated to
coincide with the FAA’s aeronautical
database.

Class E airspace areas are published
in Paragraph 6005 of FAA Order
7400.9W, dated August 8, 2012 and
effective September 15, 2012, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a ““significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106 describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the

scope of that authority as it would
amend controlled airspace at
Gainesville Municipal Airport,
Gainesville, TX.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1E,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9W,
Airspace Designations and Reporting
Points, dated August 8, 2012, and
effective September 15, 2012, is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW TX E5 Gainesville, TX [Amended]

Gainesville Municipal Airport, TX

(Lat. 33°09°08” N., long. 97°11’50” W.)

That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of Gainesville Municipal Airport, and
within 1 mile each side of the 001° bearing
from the airport extending from the 6.6-mile
radius to 10.4 miles north of the airport.

Issued in Fort Worth, TX, on August 16,
2013.
David P. Medina,

Manager, Operations Support Group, ATO
Central Service Center.
[FR Doc. 2013—-20719 Filed 8-23-13; 8:45 am]|
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2013-0658; Airspace
Docket No. 13-ASW-17]

Proposed Amendment of Class E
Airspace; Del Rio, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class E airspace at Del Rio, TX.
Additional controlled airspace is
necessary to accommodate new circling
approach requirements at Laughlin Air
Force Base (AFB). The FAA is taking
this action to enhance the safety and
management of Instrument Flight Rules
(IFR) operations for instrument
approach procedures at the airport.

DATES: Comments must be received on
or before October 10, 2013.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001. You must
identify the docket number FAA—-2013—
0658/Airspace Docket No. 13—ASW-17,
at the beginning of your comments. You
may also submit comments through the
Internet at http://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between
9:00 a.m. and 5:00 p.m., Monday
through Friday, except Federal holidays.
The Docket Office (telephone 1-800—
647-5527), is on the ground floor of the
building at the above address.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone: 817-321—
7716.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall

regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2013-0658/Airspace
Docket No. 13—ASW-17.” The postcard
will be date/time stamped and returned
to the commenter.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
wwwfaa.gov/airports_airtraffic/air
traffic/publications/airspace
amendments/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except Federal holidays. An informal
docket may also be examined during
normal business hours at the office of
the Central Service Center, 2601
Meacham Blvd., Fort Worth, TX 76137.

Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking
(202) 267-9677, to request a copy of
Adpvisory Circular No. 11-2A, Notice of
Proposed Rulemaking Distribution
System, which describes the application
procedure.

The Proposal

This action proposes to amend Title
14, Code of Federal Regulations (14
CFR), part 71 by amending Class E
airspace designated as an extension to a
Class C surface area at Laughlin AFB,
Del Rio, TX. An additional segment to
the north is needed to contain approach
category E military aircraft conducting
circling approaches to the airport, to
retain the safety and management of IFR
aircraft in Class E airspace to/from the
en route environment. Geographic
coordinates would also be updated to
coincide with the FAA’s aeronautical
database.

Class E airspace areas are published
in Paragraph 6003 of FAA Order
7400.9W, dated August 8, 2012 and
effective September 15, 2012, which is
incorporated by reference in 14 CFR

71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106 describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
amend controlled airspace at Laughlin
AFB, Del Rio, TX.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1E,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:
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Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9W,
Airspace Designations and Reporting
Points, dated August 8, 2012, and
effective September 15, 2012, is
amended as follows:

Paragraph 6003 Class E airspace areas
designated as an extension.
* * * * *

ASW TX E3 Del Rio, TX [Amended]

Del Rio, Laughlin AFB, TX

(Lat. 29°21’34” N., long. 100°46’40” W.)
Laughlin VORTAC

(Lat. 29°21’39” N., long. 100°4618” W.)

That airspace extending upward from the
surface within 2 miles each side of the 003°
radial of the Laughlin VORTAC extending
from the 5-mile radius of Laughlin AFB to 10
miles north of the airport, and from the 060°
radial of the Laughlin VORTAC clockwise to
the 195° radial, extending from the 5-mile
radius of Laughlin AFB to the 5.5-mile
radius, and 2.6 miles each side of the 145°
radial of the Laughlin VORTAC extending
from the 5.5-mile radius of Laughlin AFB to
6.6 miles southeast of the airport, and 2.6
miles each side of the 305° radial of the
Laughlin VORTAC extending from the 5-mile
radius of Laughlin AFB to 6.6 miles
northwest of Laughlin AFB, and from the
333° radial of the Laughlin VORTAC
clockwise to the 342° radial, extending from
the 5-mile radius of Laughlin AFB to the 5.5-
mile radius. This Class E airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

Issued in Fort Worth, TX, on August 16,
2013.
David P. Medina,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2013-20716 Filed 8-23—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2013-0576; Airspace
Docket No. 13—ANM-11]

Proposed Modification of Class E
Airspace; Prineville, OR

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
modify Class E airspace at Prineville,

OR, to accommodate aircraft using Area
Navigation (RNAV) Global Positioning
System (GPS) standard instrument
approach procedures at Prineville
Airport. A minor adjustment would also
be made to the geographic coordinates
of the airport. The FAA is proposing
this action to enhance the safety and
management of aircraft operations at the
airport.

DATES: Comments must be received on
or before October 10, 2013.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590; telephone (202)
366—9826. You must identify FAA
Docket No. FAA—-2013-0576; Airspace
Docket No. 13—-ANM-11, at the
beginning of your comments. You may
also submit comments through the
Internet at

http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue SW., Renton, WA 98057;
telephone (425) 203—4537.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA
2013-0576 and Airspace Docket No. 13—
ANM-11) and be submitted in triplicate
to the Docket Management System (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at http://
www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2013-0576 and
Airspace Docket No. 13—ANM-11". The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for

comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/air
traffic/publications/airspace
amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during
normal business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 1601 Lind
Avenue SW., Renton, WA 98057.

Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) part 71 by modifying Class E
airspace at Prineville Airport, Prineville,
OR. Additional controlled airspace
extending upward from 700 feet above
the surface within the 6.9-mile radius of
the airport, with segments extending
west and southeast is necessary to
accommodate aircraft using RNAV
(GPS) standard instrument approach
procedures at Prineville Airport,
Prineville, OR. This action would
enhance the safety and management of
aircraft operations at the airport. Also,
the geographic coordinates of the airport
would be updated to coincide with the
FAA’s aeronautical database.

Class E airspace designations are
published in paragraph 6005, of FAA
Order 7400.9W, dated August 8, 2012,
and effective September 15, 2012, which
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is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be

published subsequently in this Order.

The FAA has determined this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation; (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this proposed rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority for
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
modify controlled airspace at Prineville
Airport, Prineville, OR.

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1E,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment
Accordingly, pursuant to the
authority delegated to me, the Federal

Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9W,
Airspace Designations and Reporting
Points, dated August 8, 2012, and
effective September 15, 2012 is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANM OR E5 Prineville, OR [Modified]

Prineville Airport, OR
(Lat. 44°17°16” N., long. 120°54’19” W.)

That airspace extending upward from 700
feet above the surface within a 6.9-mile
radius of the airport, and 5 miles each side
of the 281° bearing of the airport extending
12.4 miles west, and 3.5 miles each side of
the 120° bearing of the airport extending 7.7
miles southeast; that airspace extending
upward from 1,200 feet above the surface
within a 9.2-miles radius of the airport
clockwise from the 320° bearing to the 190°
bearing, then extending 27.4 miles from the
airport in an arc clockwise to the 230°
bearing, then extending 37.5 miles from the
airport in an arc clockwise to the 320°
bearing, then extending 6.8 miles each side
of the 121° bearing of the airport to 34.3
miles southeast.

Issued in Seattle, Washington, on August
15, 2013.
Christopher Ramirez

Acting Manager, Operations Support Group,
Western Service Center.

[FR Doc. 2013-20729 Filed 8-23-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2013-0657; Airspace
Docket No. 13—-AGL-24]

Proposed Revocation of Class E
Airspace; Danville, IL

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
remove Class E airspace at Danville, IL.

The FAA has determined that, because
of changes in the composition of flight
operations at Vermilion Regional
Airport, a Class E surface area is no
longer needed to enhance the safety and
management of Instrument Flight Rules
(IFR) operations for standard instrument
approach procedures at the airport.

DATES: Comments must be received on
or before October 10, 2013.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001. You must
identify the docket number FAA-2013—
0657/Airspace Docket No. 13—AGL~-24,
at the beginning of your comments. You
may also submit comments through the
Internet at http://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between
9:00 a.m. and 5:00 p.m., Monday
through Friday, except Federal holidays.
The Docket Office (telephone 1-800—
647-5527), is on the ground floor of the
building at the above address.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone: (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2013-0657/Airspace
Docket No. 13—AGL-24.” The postcard
will be date/time stamped and returned
to the commenter.
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Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/air
traffic/publications/airspace
amendments/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except Federal holidays. An informal
docket may also be examined during
normal business hours at the office of
the Gentral Service Center, 2601
Meacham Blvd., Fort Worth, TX 76137.

Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking
(202) 267-9677, to request a copy of
Advisory Circular No. 11-2A, Notice of
Proposed Rulemaking Distribution
System, which describes the application
procedure.

The Proposal

This action proposes to amend Title
14, Code of Federal Regulations (14
CFR), Part 71 by removing Class E
airspace designated as a surface area at
Vermilion Regional Airport, Danville,
IL. Curtailment of scheduled air taxi
operations and changes in airport usage
has rendered this airspace as
unnecessary for the safety and
management of IFR operations at the
airport.

Class E airspace areas are published
in Paragraph 6002 of FAA Order
7400.9W, dated August 8, 2012 and
effective September 15, 2012, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a ““‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,

when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106 describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
remove controlled airspace at Vermilion
Regional Airport, Danville, IL.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1E,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9W,
Airspace Designations and Reporting
Points, dated August 8, 2012, and
effective September 15, 2012, is
amended as follows:

Paragraph 6002 Class E airspace designated
as surface areas.
* * * * *

AGL IL E2 Danville, IL [Removed]

Issued in Fort Worth, TX, on August 16,
2013.

David P. Medina,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2013-20722 Filed 8-23—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[REG-113792-13]

RIN 1545-BL55

Tax Credit for Employee Health

Insurance Expenses of Small
Employers

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations provide guidance
on the tax credit available to certain
small employers that offer health
insurance coverage to their employees
under section 45R of the Internal
Revenue Code (Code), enacted by the
Patient Protection and Affordable Care
Act. These proposed regulations affect
certain taxable employers and certain
tax-exempt employers.

DATES: Comments and request for a
public hearing must be received by
November 25, 2013.

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-113792-13),
Internal Revenue Service, room 5205,
PO Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand delivered Monday through
Friday between the hours of 8:00 a.m.
and 4:00 p.m. to CC:PA:LPD:PR (REG—
113792-13), Courier’s Desk, Internal
Revenue Service, 1111 Constitution
Avenue NW., Washington, DC, or sent
electronically via the Federal
eRulemaking Portal at
http:www.regulations.gov (IRS113792—
13).

FOR FURTHER INFORMATION CONTACT:
Concerning these proposed regulations,
call Stephanie Caden at (202) 927-9639;
concerning submission of comments,
and/or to request a hearing,
Oluwafunmilayo Taylor at (202) 622—
7180 (not toll-free numbers).
SUPPLEMENTARY INFORMATION:

Background

Section 45R of the Internal Revenue
Code (Code) offers a tax credit to certain
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small employers that provide insured
health coverage to their employees.
Section 45R was added to the Code by
section 1421 of the Patient Protection
and Affordable Care Act, enacted March
23, 2010, Public Law No. 111-148 (as
amended by section 10105(e) of the
Patient Protection and Affordable Care
Act, which was amended by the Health
Care and Education Reconciliation Act
of 2010, Public Law 111-152 (124 Stat.
1029)) (collectively, the “Affordable
Care Act”).

1. Section 45R

Section 45R(a) provides for a health
insurance tax credit in the case of an
eligible small employer for any taxable
year in the credit period. Section 45R(d)
provides that in order to be an eligible
small employer with respect to any
taxable year, an employer must have in
effect a contribution arrangement that
qualifies under section 45R(d)(4) and
must have no more than 25 full-time
equivalent employees (FTEs), and the
average annual wages of its FTEs must
not exceed an amount equal to twice the
dollar amount determined under section
45R(d)(3)(B). The amount determined
under section 45R(d)(3)(B) is $25,000 (as
adjusted for inflation for taxable years
beginning after December 31, 2013).

Section 45R(d)(4) states that a
contribution arrangement qualifies if it
requires an eligible small employer to
make a nonelective contribution on
behalf of each employee who enrolls in
a qualified health plan (QHP) offered to
employees by the employer through an
Exchange in an amount equal to a
uniform percentage (not less than 50
percent) of the premium cost of the QHP
(referred to in this preamble as the
uniform percentage requirement). For
purposes of section 45R, an Exchange
refers to a Small Business Health
Options Program (SHOP) Exchange,
established pursuant to section 1311 of
the Affordable Care Act and defined in
45 CFR 155.20. For purposes of this
preamble and the proposed regulations,
a contribution arrangement that meets
these requirements is referred to as a
“qualifying arrangement.” See also the
section of this preamble entitled
“Explanation of Provisions.”

Section 45R(b) provides that, subject
to the reductions described in section
45R(c), the amount of the credit is equal
to 50 percent (35 percent in the case of
a tax-exempt eligible small employer) of
the lesser of: (1) The aggregate amount
of nonelective contributions the
employer made on behalf of its
employees during the taxable year
under the qualifying arrangement for
premiums for QHPs offered by the
employer to its employees through a

SHOP Exchange, or (2) the aggregate
amount of nonelective contributions the
employer would have made during the
taxable year under the arrangement if
each employee taken into account
under: (1) Of this sentence had enrolled
in a QHP which had a premium equal
to the average premium (as determined
by the Secretary of Health and Human
Services) for the small group market in
the rating area in which the employee
enrolls for coverage. Section 45R(c)
phases out the credit based upon the
number of the employer’s FTEs in
excess of 10 and the amount by which
the average annual wages exceeds
$25,000 (as adjusted for inflation for
taxable years beginning after December
31, 2013 pursuant to section
45R(d)(3)(B)). Specifically, section
45R(c) provides that the credit amount
determined under section 45R(b) is
reduced (but not below zero) by the sum
of: (1) The credit amount determined
under section 45R(b) multiplied by a
fraction, the numerator of which is the
total number of FTEs of the employer in
excess of 10 and the denominator of
which is 15, and (2) the credit amount
determined under section 45R(b)
multiplied by a fraction, the numerator
of which is the average annual wages of
the employer in excess of the dollar
amount in effect under section
45R(d)(3)(B) and the denominator of
which is such dollar amount. Section
45R(d)(3) provides that the average
annual wages of an eligible small
employer for any taxable year is the
amount determined by dividing the
aggregate amount of wages that were
paid by the employer to employees
during the taxable year by the number
of FTEs of the employer and rounding
such amount to the next lowest multiple
of $1,000.

Section 45R(e)(2) provides that for
taxable years beginning in or after 2014,
the credit period means the two-
consecutive-taxable year period
beginning with the first taxable year in
which the employer (or any
predecessor) offers one or more QHPs to
its employees through a SHOP
Exchange.

For taxable years beginning in 2010,
2011, 2012, and 2013, section 45R(g)
provides that the credit is determined
without regard to whether the taxable
year is in a credit period, and no credit
period is treated as beginning with a
taxable year beginning before 2014. The
amount of the credit is 35 percent (25
percent in the case of a tax-exempt
eligible small employer) of an eligible
small employer’s nonelective
contributions for premiums paid for
health insurance coverage (within the
meaning of section 9832(b)(1)) of an

employee. Section 45R(g)(3) provides
that an employer does not become
ineligible for the tax credit solely
because it arranges for the offering of
insurance outside of a SHOP Exchange.

The Treasury Department and the IRS
have published two notices addressing
the application of section 45R. Each
notice provides guidance that taxpayers
may rely upon for taxable years
beginning before January 1, 2014. See
Notice 2010-44 (2010-22 IRB 717 (June
10, 2010)) and Notice 2010-82 (2010-51
IRB 857 (December 20, 2010)). Notice
2010—44 also provided transition relief
for taxable years beginning in 2010 with
respect to the requirements for a
qualifying arrangement under section
45R.

II. Notice 2010-44

Notice 2010-44 addresses the
eligibility requirements for employers to
claim the credit, provides guidance on
how to calculate and claim the credit,
and explains the effect on estimated tax,
alternative minimum tax, and
deductions. The notice specifically
describes the rules for how employees
are taken into account in determining an
employer’s FTEs, average wages, and
premiums paid, with certain individuals
excluded and with employees of certain
related employers included.

III. Notice 2010-82

Notice 2010—82 expands on the
guidance provided in Notice 2010-44
and provides additional guidance on
determining whether to take into
account spouses and leased employees
(as defined in section 414(n)) in
computing an employer’s FTEs, average
annual wages, and premiums paid. The
notice provides that employer
contributions to health reimbursement
arrangements (HRAs), health flexible
spending arrangements (FSAs), and
health savings accounts (HSAs) are not
taken into account for purposes of the
section 45R credit. The notice further
explains the requirement that an eligible
small employer must pay a uniform
percentage (not less than 50 percent) of
the premium for each employee
enrolled in health insurance coverage
offered by the employer. The notice
provides rules for applying the uniform
percentage requirement in taxable years
beginning after December 31, 2009 and
prior to 2014, and further provides that
for taxable years beginning in 2010, an
employer may satisfy the uniform
percentage requirement either by
meeting the requirements provided in
Notice 2010—-82 or by meeting the
transition relief rules provided in Notice
2010-44. With respect to calculating the
credit, the notice provides guidance on
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small group markets, taxpayers with
employees in multiple States, the
application of the average premium cap,
and taxpayers with fiscal taxable years.

Explanation of Provisions

These proposed regulations generally
incorporate the provisions of Notice
2010-44 and Notice 2010-82 as
modified to reflect the differences
between the statutory provisions
applicable to years before 2014 and
those applicable to years after 2013. As
in Notices 2010—44 and 2010-82, these
proposed regulations use the term
“qualifying arrangement” to describe an
arrangement under which an eligible
small employer pays premiums for each
employee enrolled in health insurance
coverage offered by the employer in an
amount equal to a uniform percentage
(not less than 50 percent) of the
premium cost of the coverage. Section
45R(d)(4) and these proposed
regulations require that, for tax years
beginning during or after 2014, the
health insurance coverage described in
a qualifying arrangement be a QHP
offered by an employer to its employees
through a SHOP Exchange (but see
section ILI of this preamble for a
description of certain transition
guidance for 2014).

L Eligibility for the Credit
A. Eligible Small Employer Defined

Section 45R and these proposed
regulations provide that an eligible
small employer is defined as an
employer that has no more than 25 FTEs
for the taxable year, whose employees
have average annual wages of less than
$50,000 per FTE (as adjusted for
inflation for years after December 31,
2013), and that has a qualifying
arrangement in effect that requires the
employer to pay a uniform percentage
(not less than 50 percent) of the
premium cost of a QHP offered by the
employer to its employees through a
SHOP Exchange. A tax-exempt eligible
small employer is an eligible small
employer that is described in section
501(c) and that is exempt from tax
under section 501(a). An employer that
is an agency or instrumentality of the
Federal government, or of a State, local
or Indian tribal government, is not an
eligible small employer for purposes of
section 45R unless it is an organization
described in section 501(a) (and
otherwise meets the requirements for an
eligible small employer). However, a
farmers’ cooperative described in
section 521 that is subject to tax
pursuant to section 1381 and otherwise
meets the requirements of this section is
an eligible small employer.

Section 45R does not require that, in
order for an employer to be an eligible
small employer, the employees perform
services in a trade or business. Thus, an
employer that otherwise meets the
requirements for the section 45R credit
does not fail to be an eligible small
employer merely because the employees
of the employer are not performing
services in a trade or business. For
example, a household employer that
otherwise satisfies the requirements of
section 45R is an eligible small
employer for purposes of the credit.

An employer located outside the
United States (including a U.S.
Territory) may be an eligible small
employer if the employer has income
effectively connected with the conduct
of a trade or business in the United
States, otherwise meets the
requirements of this section and is able
to offer a QHP to its employees through
a SHOP Exchange.

B. Application of Section 414
Aggregation Rules

In accordance with section 45R(e)(5),
these proposed regulations provide that
all employers treated as a single
employer under section 414(b), (c), (m),
or (o) are treated as a single employer
for purposes of section 45R. Thus, for
example, all employees of the
employers treated as a single employer
are counted in computing the single
employer’s FTEs and average annual
wages. This applies to employers that
are corporations in a controlled group of
corporations, employers that are
members of an affiliated service group,
and employers that are partnerships,
sole proprietorships, etc. under common
control under section 414(c). Section
414 also applies to tax-exempt eligible
small employers under common control.
See §1.414(c)-5.

C. Determining Employees Taken Into
Account

The proposed rules for determining
employees taken into account are the
same as those in the previous notices. In
general, all employees (determined
under the common law standard) who
perform services for the employer
during the taxable year are taken into
account in determining FTEs and
average annual wages, including those
who are not performing services in the
employer’s trade or business. (But see
special rules for seasonal employees
described in this section of the
preamble.) However, section 45R and
these proposed regulations provide that
certain individuals are not considered
employees when calculating the credit,
and hours and wages of these
individuals are not counted when

determining an employer’s eligibility for
the credit. The following individuals are
not employees or are otherwise
excluded for this purpose: independent
contractors (including sole proprietors);
partners in a partnership; shareholders
owning more than two percent of an S
corporation; owners of more than five
percent of other businesses; family
members of these owners and partners,
including a child (or descendant of a
child), a sibling or step sibling, a parent
(or ancestor of a parent), a step-parent,
a niece or nephew, an aunt or uncle, or
a son-in-law, daughter-in-law, father-in-
law, mother-in-law, brother-in-law, or a
sister-in-law. A spouse is also
considered a family member for this
purpose, as is a member of the
household who is not a family member
but qualifies as a dependent on the
individual income tax return of an
excluded individual.

Section 45R(d)(5) and these proposed
regulations provide that seasonal
employees who work for 120 or fewer
days during the taxable year are not
considered employees when
determining FTEs and average annual
wages, but premiums paid on behalf of
seasonal workers may be counted in
determining the amount of the credit.
Seasonal workers include retail workers
employed exclusively during holiday
seasons and workers employed
exclusively during the summer.

Compensation paid to a minister
performing services in the exercise of
his or her ministry generally is subject
to tax under the Self-Employment
Contributions Act (SECA) and not under
the Federal Insurance Contributions Act
(FICA), whether the minister is an
employee or self-employed under the
common law. See sections 1402(c)(2)(d),
1402(c)(4), and 3121(b)(8)(A). For
purposes of income taxes generally,
including the credit under section 45R,
whether a minister is an employee is
determined under the common law
standard for determining worker status.
If under the common law a minister is
not an employee, the minister is not
taken into account in determining an
employer’s FTEs. If under the common
law a minister is an employee, the
minister is taken into account in
determining an employer’s FTEs.
However, because a minister performing
services in the exercise of his or her
ministry is treated as not engaged in
employment for purposes of FICA,
compensation paid to a minister is not
wages as defined under section 3121(a),
and so is not included for purposes of
computing an employer’s average
annual wages.
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D. Determining Hours of Service

These proposed regulations provide
that an employee’s hours of service for
a year include hours for which the
employee is paid, or entitled to
payment, for the performance of duties
for the employer during the employer’s
taxable year. Hours of service also
include hours for which the employee is
paid for vacation, holiday, illness,
incapacity (including disability), layoff,
jury duty, military duty, or leave of
absence. Hours of service do not include
the hours of seasonal employees who
work for 120 or fewer days during the
taxable year, nor do they include hours
worked for a year in excess of 2,080 for
a single employee.

These proposed regulations describe
three methods for calculating the total
number of hours of service for a single
employee for the taxable year: actual
hours worked; days-worked
equivalency; and weeks-worked
equivalency. Employers need not use
the same method for all employees and
may apply different methods for
different classifications of employees if
the classifications are reasonable and
consistently applied. For example, an
employer may use the actual hours
worked method for all hourly
employees and the weeks-worked
equivalency method for all salaried
employees. These proposed rules are the
same as those in the previous notices.

E. Determining FTEs

In accordance with section 45R(d)(2),
these proposed regulations provide that
FTEs are calculated by computing the
total hours of service for the taxable year
using a method described in section 1.D
of this preamble, and dividing the total
hours of service by 2,080. If the result
is not a whole number (0, 1, 2, etc.), the
result is rounded down to the next
lowest whole number. The only
exception to this rule is when the result
is less than one; in this case, the
employer rounds up to one FTE. In
some circumstances, an employer with
25 or more employees may qualify for
the credit if some of its employees work
less than full-time. For example, an
employer with 46 employees that each
are paid wages for 1,040 hours per year
has 23 FTEs and, therefore, may qualify
for the credit. These proposed rules are
the same as those in the previous
notices.

F. Determining Average Annual FTE
Wages

In accordance with section 45R(e)(4),
these proposed regulations define
wages, for purposes of the credit, as
wages defined under section 3121(a) for

purposes of FICA, determined without
considering the social security wage
base limitation. To calculate average
annual FTE wages, an employer must
figure the total wages paid during the
taxable year to all employees, divide the
total wages paid by the number of FTEs,
and if the result is not a multiple of
$1,000, round the result to the next
lowest multiple of $1,000. For example,
$30,699 is rounded down to $30,000.
But see special rules for seasonal
employees described in section 1.C of
this preamble. These proposed rules are
the same as those in the previous
notices.

II. Calculating the Credit
A. Maximum Credit

Under section 45R and these
proposed regulations, for taxable years
beginning during or after 2014, the
maximum credit for an eligible small
employer other than a tax-exempt
eligible small employer is 50 percent of
the eligible small employer’s premium
payments made on behalf of its
employees under a qualifying
arrangement for QHPs offered through a
SHOP Exchange. For a tax-exempt
eligible small employer for those years,
the maximum credit is 35 percent. The
employer’s tax credit is subject to
several adjustments and limitations as
set forth in this preamble.

B. Average Premium Limitation

Under section 45R and these
proposed regulations, for purposes of
calculating the credit for taxable years
beginning after 2013, the employer’s
premium payments are limited by the
average premium in the small group
market in the rating area in which the
employee enrolls for coverage through a
SHOP Exchange. The credit will be
reduced by the excess of the credit
calculated using the employer’s
premium payments over the credit
calculated using the average premium.
For example, if an employer pays 50
percent of the $7,000 premium for
family coverage for its employees
($3,500), but the average premium for
family coverage in the small group
market in the rating area in which the
employees enroll is $6,000, for purposes
of calculating the credit the employer’s
premium payments are limited to 50
percent of $6,000 ($3,000).

C. Credit Phaseout

Under section 45R and these
proposed regulations, the credit phases
out for eligible small employers if the
number of FTEs exceeds 10, or if the
average annual wages for FTEs exceed
$25,000 (as adjusted for inflation for

taxable years beginning after December
31, 2013). For an employer with both
more than 10 FTEs and average annual
FTE wages exceeding $25,000, the credit
will be reduced based on the sum of the
two reductions. This may reduce the
credit to zero for some employers with
fewer than 25 FTEs and average annual
FTE wages of less than double the
$25,000 dollar amount (as adjusted for
inflation).

D. State Subsidy and Tax Credit
Limitation

Some States offer tax credits to a
small employer that provides health
insurance to its employees. Some of
these credits are refundable credits and
others are nonrefundable credits. In
addition, some States offer premium
subsidy programs for certain small
employers under which the State makes
a payment equal to a portion of the
employees’ health insurance premiums.
Generally, the State pays this premium
subsidy either directly to the employer
or to the employer’s insurance company
(or another entity licensed under State
law to engage in the business of
insurance).

Under these proposed regulations,
and consistent with previous notices, if
the employer is entitled to a State tax
credit or premium subsidy that is paid
directly to the employer, the amount of
employer premiums paid is not reduced
for purposes of calculating the section
45R credit, but the amount of the credit
cannot exceed the net premiums paid,
which are the employer premiums paid
minus the amount of any State tax
credits or premium subsidies received.
If a State makes premium payments
directly to the insurance company, the
State is treated as making these
payments on behalf of the employer for
purposes of determining whether the
employer has satisfied the “qualifying
arrangement’’ requirement to pay an
amount equal to a uniform percentage
(not less than 50 percent) of the
premium cost of coverage. Also, these
premium payments by the State are
treated as an employer contribution
under section 45R for purposes of
calculating the credit, but the amount of
the credit cannot exceed the premiums
actually paid by the employer. Finally,
if a State-administered program, such as
Medicaid, makes payments on behalf of
individuals and their families who meet
certain eligibility requirements, these
payments do not reduce the amount of
employer premiums paid for purposes
of calculating the credit.
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E. Payroll Tax Limitation for Tax-
Exempt Employers

Section 45R and these proposed
regulations define the term “payroll
taxes” as (1) amounts required to be
withheld under section 34021 and (2)
the employee’s and employer’s shares of
Medicare tax required to be withheld
and paid under sections 3101(b) and
3111(b) on employees’ wages for the
year. For a tax-exempt eligible small
employer, the amount of the credit
cannot exceed the amount of the payroll
taxes of the employer during the
calendar year in which the taxable year
begins.

F. Two-Consecutive-Taxable Year Credit
Period Limitation

These proposed regulations provide
that the first year for which an eligible
small employer files Form 8941, “Credit
for Small Employer Health Insurance
Premiums,” claiming the credit, or files
Form 990-T, “Exempt Organization
Business Income Tax Return,” with an
attached Form 8941, is the first year of
the two-consecutive-taxable year credit
period. Even if the employer is only
eligible to claim the credit for part of the
first year, the filing of Form 8941 begins
the first year of the two-consecutive-
taxable year credit period. For
application of the two-consecutive-
taxable year credit period under the
transition relief related to taxable years
beginning in 2014, see § 1.45R-3(i) of
these proposed regulations and section
ILI of the Explanation of Provisions
section of this preamble.

Section 45R(i) provides that
regulations shall be prescribed as
necessary to prevent the avoidance of
the two-year limit on the credit period
through the use of successor entities and
the avoidance of the credit phaseout
limitations through the use of multiple
entities. For purposes of identifying
successor entities, these proposed
regulations generally apply the rules for
identifying successor employers
applicable under the employment tax
provisions for determining when wages
paid by a predecessor may be attributed
to a successor employer (see
§31.3121(a)(1)-1(b)). Accordingly,
under the proposed regulations, an
entity that would be treated as a
successor employer for employment tax
purposes will also be treated as a
successor employer for purposes of the
two-consecutive-taxable year credit

1 Although section 45R(f)(3)(A)(i) cites to section
3401(a)(1) as imposing the obligation on employers
to withhold income tax from employees, it is
actually section 3402 that imposes the withholding
obligation. We have cited to section 3402
throughout this preamble and in the proposed
regulation.

period under section 45R. Therefore, if
the predecessor employer had
previously claimed the credit under
section 45R for a period, that period will
count towards the successor employer’s
two-consecutive-taxable year credit
period.

G. Premium Payments by the Employer

In general, only premiums paid by the
employer for employees enrolled in a
QHP offered through a SHOP Exchange
are counted when calculating the
credit.2 If the employer pays a portion
of the premiums and the employees pay
the rest, only the portion paid by the
employer is taken into account. For this
purpose, any premium paid through a
salary reduction arrangement under a
section 125 cafeteria plan is not treated
as an employer-paid premium.
Premiums paid with employer-provided
flex credits that employees may elect to
receive as cash or as a taxable benefit
are treated as paid pursuant to a salary
reduction arrangement under a section
125 cafeteria plan. See Notice 2012—40
(201226 IRB 1046 (June 25, 2012)). The
proposed regulations further provide
that amounts made available by an
employer under or contributed by an
employer to HRAs, FSAs and HSAs are
not taken into account for purposes of
determining premium payments by the
employer.

The proposed regulations provide that
if a minister is a common law employee
and is taken into account in an
employer’s FTEs, the premiums paid by
the employer for health insurance may
be counted in calculating the credit.

A leased employee is defined in
section 414(n)(2) as a person who is not
an employee of the service recipient and
who provides services to the service
recipient pursuant to an agreement with
the leasing organization. The person
must have performed services for the
service recipient on a substantially full-
time basis for a period of at least one
year under the primary direction and
control of the service recipient. Leased
employees are counted in computing a
service recipient’s FTEs and average
annual wages. See section 45R(e)(1)(B).

See section II.I of this preamble for
special rules related to taxable years
beginning in 2014.

2In general a stand-alone dental health plan will
be considered a qualifed health plan. Patient
Protection and Affordable Care Act; Establishment
of Exchanges and Qualified Health Plans; Exchange
Standards for Employers, 77 Fed. Reg. 18310, 18315
(March 27, 2012).

H. Trusts, Estates, Regulated Investment
Companies, Real Estate Investment
Trusts and Cooperative Organizations

Section 45R(e)(5)(B) provides that
rules similar to the rules of section
52(c), (d) and (e) will apply. Because
section 45R(f) explicitly provides that a
tax-exempt eligible small employer may
be eligible for the credit, these proposed
regulations do not adopt a rule similar
to section 52(c). However, these
proposed regulations provide that rules
similar to the rules of section 52(d) and
(e) and the regulations thereunder apply
in calculating and apportioning the
credit with respect to trusts, estates,
regulated investment companies, real
estate investment trusts, and
cooperative organizations.

I. Transition Rules

If an eligible small employer’s plan
year begins on a date other than the first
day of its taxable year, it may not be
practical or possible for the employer to
offer insurance to its employees through
a SHOP Exchange at the beginning of its
first taxable year beginning in 2014.
These proposed regulations provide that
if: (1) As of August 26, 2013, a small
employer offers coverage in a plan year
that begins on a date other than the first
day of its taxable year, (2) the employer
offers coverage during the period before
the first day of the plan year beginning
in 2014 that would have qualified the
employer for the credit under the rules
otherwise applicable to the period
before January 1, 2014, and (3) the
employer begins offering coverage
through a SHOP Exchange as of the first
day of its plan year that begins in 2014,
then it will be treated as offering
coverage through a SHOP Exchange for
its entire 2014 taxable year for purposes
of eligibility for, and calculation of, a
credit under section 45R. Thus, for an
employer that meets these requirements,
the credit will be calculated at the 50
percent rate (35 percent rate for tax-
exempt eligible small employers) for the
entire 2014 taxable year and the 2014
taxable year will be the start of the two-
consecutive-taxable year credit period.

III. Application of Uniform Percentage
Requirement

A. Uniform Premium

Section 45R and these proposed
regulations require that to be eligible for
the credit, an eligible small employer
must generally pay a uniform
percentage (not less than 50 percent) of
the premium for each employee
enrolled in a QHP offered to its
employees through a SHOP Exchange.
These proposed regulations set forth
rules for applying this requirement in
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separate situations depending upon (1)
whether the premium established for
the QHP is based upon list billing or is
based upon composite billing, (2)
whether the QHP offers only self-only
coverage, or other coverage (such as
family coverage) for which a higher
premium is charged, and (3) whether
the employer offers one QHP or more
than one QHP. The uniform percentage
rule applies only to the employees
offered coverage and does not impose a
coverage requirement.

B. Composite Billing and List Billing

These proposed regulations define the
term ““‘composite billing” to mean a
system of billing under which a health
insurer charges a uniform premium for
each of the employer’s employees or
charges a single aggregate premium for
the group of covered employees that the
employer may then divide by the
number of covered employees to
determine the uniform premium. In
contrast, the term “list billing” is
defined as a billing system under which
a health insurer lists a separate
premium for each employee based on
the age of the employee or other factors.

C. Employers Offering One QHP

For an employer offering one QHP
under a composite billing system with
one level of self-only coverage, these
proposed regulations provide that the
uniform percentage requirement is met
if an eligible small employer pays the
same amount for each employee
enrolled in coverage and that amount is
equal to at least 50 percent of the
premium for self-only coverage. For
employers offering one QHP under a
composite billing system with different
tiers of coverage (for example, self-only,
self plus one, and family coverage) for
which different premiums are charged,
the uniform percentage requirement is
satisfied if the eligible small employer
either: (1) Pays the same amount for
each employee enrolled in that tier of
coverage and that amount is equal to at
least 50 percent of the premium for that
tier of coverage, or (2) pays an amount
for each employee enrolled in the more
expensive tiers of coverage that is the
same for all employees and is no less
than the amount that the employer
would have contributed toward self-
only coverage for that employee (and is
equal to at least 50 percent of the
premium for self-only coverage).

For an employer offering one QHP
under a list billing system that offers
only self-only coverage, the uniform
percentage requirement is satisfied if the
eligible small employer either: (1) Pays
an amount equal to a uniform
percentage (not less than 50 percent) of

the premium charged for each
employee, or (2) determines an
“employer-computed composite rate”
and, if any employee contribution is
required, each enrolled employee pays a
uniform amount toward the self-only
premium that is no more than 50
percent of the employer-computed
composite rate for self-only coverage.
The proposed regulations define
“employer-computed composite rate” as
the average rate determined by adding
the premiums for that tier of coverage
for all employees eligible to participate
in the employer’s health insurance plan
(whether or not the eligible employee
enrolls in coverage under the plan or in
that tier of coverage under the plan) and
dividing by the total number of such
eligible employees.

For eligible small employers offering
one QHP under list billing with
different tiers of coverage for which
different premiums are charged, the
uniform percentage requirement is
satisfied if the eligible small employer
pays toward the premium for each
employee covered under each tier of
coverage an amount equal to or
exceeding the amount the employer
would have contributed with respect to
that employee for self-only coverage,
calculated either based on the actual
premium that would have been charged
by the insurer for that employee for self-
only coverage, or based on the
employer-computed composite rate for
self-only coverage, and the employer
premium payments within the same tier
are uniform in percentage or amount.
Alternatively, the eligible small
employer may satisfy the uniform
percentage requirement by meeting the
uniform percentage requirement
separately for each tier of coverage and
substituting the employer-computed
composite rate for that tier of coverage
for the employer-computed composite
rate for self-only coverage.

The proposed regulations provide
examples of how the uniform
percentage requirement is applied in all
of these situations.

D. Employers Offering More Than One
Plan

As set forth in these proposed
regulations, if an employer offers more
than one QHP through a SHOP
Exchange, the uniform percentage
requirement may be satisfied in one of
two ways. The first is on a plan-by-plan
basis, meaning that the employer’s
premium payments for each plan must
individually satisfy the uniform
percentage requirement stated above.
The amounts or percentages of
premiums paid toward each QHP do not
have to be the same, but they must each

satisfy the uniform percentage
requirement if each QHP is tested
separately. The other permissible
method to satisfy the uniform
percentage requirement is through the
reference plan method. Under the
reference plan method, the employer
designates one of its QHPs as a reference
plan. Then the employer either
determines a level of employer
contributions for each employee such
that, if all eligible employees enrolled in
the reference plan, the contributions
would satisfy the uniform percentage
requirement as applied to that reference
plan, or the employer allows each
employee to apply the minimum
amount of employer contribution
determined necessary to meet the
uniform percentage requirement toward
the reference plan or toward coverage
under any other available QHP.

E. Employers Complying With State
Law

The Treasury Department and the IRS
understand that at least one State
requires employers to contribute a
certain percentage (50%) to an
employee’s premium cost, but also
requires that the employee’s
contribution not exceed a certain
percentage of monthly gross earnings so
that, in some instances, the employer’s
required contribution for a particular
employee may exceed 50 percent of the
premium.3 To satisfy the uniform
percentage requirement under section
45R, that employer generally would be
required to increase the employer
contribution to all its employees’
premiums to match the increase for that
one employee, which may be difficult
especially if the percentage increase is
substantial. Accordingly, for taxable
years beginning in 2014, an employer
will be treated as meeting the uniform
percentage requirement if the failure to
satisfy the uniform percentage
requirement is attributable to additional
employer contributions made to certain
employees solely to comply with an
applicable State or local law.

IV. Claiming the Credit

A. Form 8941, Credit for Small
Employer Health Insurance Premiums

For an eligible small employer that is
not a tax-exempt eligible small
employer, the credit is calculated on
Form 8941, “Credit for Small Employer
Health Insurance Premiums,” and can
be applied against both regular and
alternative minimum tax. For tax-
exempt eligible small employers, the
credit is also calculated on Form 8941

3 See Hawaii Prepaid Health Care Act, Hawaii
Revised Statutes Chapter 393 (1974).
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and attached to Form 990-T, “Exempt
Organization Business Income Tax
Return.” Filing Form 990-T with an
attached Form 8941 is required for a tax-
exempt eligible small employer to claim
the credit, even if it is not otherwise
required to file Form 990-T.

B. Estimated Tax Payments and
Alternative Minimum Tax (AMT)
Liability

These proposed regulations provide
that the section 45R credit may be
reflected in an eligible small employer’s
estimated tax payments in accordance
with the estimated tax rules. The credit
can also be used to offset an eligible
small employer’s AMT liability for the
year, subject to certain limitations based
on the amount of an employer’s regular
tax liability, AMT liability and other
allowable credits. See section 38(c)(1),
as modified by section 38(c)(4)(B)(vi),
for these limitations.

C. Reduced Section 162 Deduction

No deduction is allowed under
section 162 for that portion of the
premiums paid equal to the amount of
the credit claimed under section 45R.
See section 280C(h).

Proposed Effective/Applicability Dates

These regulations are proposed to be
effective the date the final regulations
are published in the Federal Register,
and apply to taxable years beginning
after December 31, 2013. To assist with
any preparation needed for transition to
the requirements applicable to taxable
years beginning after December 31,
2014, employers may also rely on these
proposed regulations for guidance for
taxable years beginning after December
31, 2013, and before December 31, 2014.
If and to the extent future guidance is
more restrictive than the guidance in
these proposed regulations, the future
guidance will be applied without
retroactive effect and employers will be
provided with time to come into
compliance with the final regulations
(and will in any case not be required to
comply for taxable years beginning prior
to January 1, 2015).

Availability of IRS Documents

IRS notices cited in this preamble are
made available by the Superintendent of
Documents, U.S. Government Printing
Office, Washington, DC 20402.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866, as
supplemented by Executive Order
13563. Therefore, a regulatory

assessment is not required. It has also
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations.

It is hereby certified that this
regulation will not have a significant
economic impact on a substantial
number of small entities. Accordingly, a
regulatory flexibility analysis is not
required. While the number of small
entities affected is substantial, the
economic impact on the affected small
entities is not significant. The
information required to determine a
small employer’s eligibility for, and
amount of, an applicable credit,
generally consisting of the annual hours
worked by its employees, the annual
wages paid to its employees, the cost of
the employees’ premiums for qualified
health plans and the employer’s
contribution towards those premiums, is
information that the small employer
generally will retain for business
purposes and be readily available to
accumulate for purposes of completing
the necessary form for claiming the
credit. In addition, this credit is
available to any eligible small employer
only twice (because the credit can be
claimed by a small employer only for
two consecutive taxable years beginning
after December 31, 2013, beginning with
the taxable year for which the small
employer first claims the credit).
Accordingly, no small employer will
calculate the credit amount or complete
the process for claiming the credit under
this regulation more than two times.

Based on these facts, a Regulatory
Flexibility Analysis under the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) is not required.

Pursuant to section 7805(f) of the
Code, this notice of proposed
rulemaking has been submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Requests for Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
comments that are timely submitted to
the IRS as prescribed in this preamble
under the “Addresses” heading. The
IRS and the Treasury Department
request comments on all aspects of the
proposed rules. All comments will be
available at www.regulations.gov or
upon request. A public hearing will be
scheduled if requested in writing by any
person that timely submits written or
electronic comments. If a public hearing
is scheduled, notice of the date, time,

and place for the hearing will be
published in the Federal Register.

Drafting Information

The principal author of these
proposed regulations is Stephanie
Caden, Office of the Division Counsel/
Associate Chief Counsel (Tax Exempt
and Government Entities). However,
other personnel from the IRS and the
Treasury Department participated in
their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART I—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read as follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.45R-0 is added to
read as follows:

§1.45R-0 Table of Contents

This section lists the table of contents
for §§ 1.45R-1 through 1.45R-5.

§1.45R—-1 Definitions.

(a) Definitions.

(1) Average premium.

(2) Composite billing.

(3) Credit period.

(4) Eligible small employer.

(5) Employee.

(6) Employer-computed composite rate.

(7) Exchange.

(8) Family member.

(9) Full-time equivalent employee (FTE).

(10) List billing.

(11) Net premium payments.

(12) Nonelective contribution.

(13) Payroll taxes.

(14) Qualified health plan QHP.

(15) Qualifying arrangement.

(16) Seasonal worker.

(17) Small Business Health Options
Program (SHOP).

(18) State.

(19) Tax-exempt eligible small employer.

(20) Tier.

(21) United States.

(22) Wages.

(b) Effective/applicability date.
§1.45R-2 Eligibility for the credit.

(a) Eligible small employer.

(b) Application of section 414 employer
aggregation rules.

(c) Employees taken into account.

(d) Determining the hours of service
performed by employees.

(1) In general.

(2) Permissible methods.

(3) Examples.

(e) FTE calculation.

(1) In general.

(2) Example.
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(f) Determining the employer’s average
annual wages.

(1) In general.

(2) Example.

(g) Effective/applicability date.

§1.45R-3 Calculating the credit.

(a) In general.

(b) Average premium limitation.

(1) In general.

(2) Examples.

(c) Credit phaseout.

(1) In general.

(2) $25,000 dollar amount adjusted for
inflation.

(3) Examples

(d) State credits and subsidies for health
insurance.

(1) Payments to employer.

(2) Payments to issuer.

(3) Credits may not exceed net premium
payment.

(4) Examples.

(e) Payroll tax limitation for tax-exempt
eligible small employers.

(1) In general.

(2) Example.

(f) Two-consecutive-taxable year credit
period limitation.

(g) Premium payments by the employer for
a taxable year.

(1) In general.

(2) Excluded amounts.

(h) Rules applicable to trusts, estates,
regulated investment companies, real estate
investment trusts and cooperative
organizations.

(i) Transition rule for 2014.

(1) In general.

(2) Example.

(j) Effective/applicability date.

§1.45R—4 Uniform percentage of premium
paid.

(a) In general.

(b) Employers offering one QHP.

(1) Employers offering one QHP, self-only
coverage, composite billing.

(2) Employers offering one QHP, other tiers
of coverage, composite billing.

(3) Employers offering one QHP, self-only
coverage, list billing.

(4) Employers offering one QHP, other tiers
of coverage, list billing.

(c) Employers offering more than one QHP.

(1) QHP-by-QHP method.

(2) Reference QHP method.

(d) Special rules regarding employer
compliance with applicable State and local
law.

(e) Examples.

(f) Effective/applicability date.

§1.45R-5 Claiming the credit.

(a) Claiming the credit.

(b) Estimated tax payments and alternative
minimum tax (AMT) liability.

(c) Reduction of section 162 deduction.

(d) Effective/applicability date.

m Par. 3. Sections 1.45R-1, 1.45R-2,

1.45R-3, 1.45R—4 and 1.45R-5 are
added to read as follows:

§1.45R-1 Definitions.

(a) Definitions. The definitions in this
section apply to this section and
§§1.45R-2, 1.45R-3, 1.45R—4, and
1.45R-5.

(1) Average premium. The term
average premium means an average
premium for the small group market in
the rating area in which the employee
enrolls for coverage. The average
premium for the small group market in
a rating area is determined by the
Secretary of Health and Human
Services.

(2) Composite billing. The term
composite billing means a system of
billing under which a health insurer
charges a uniform premium for each of
the employer’s employees or charges a
single aggregate premium for the group
of covered employees that the employer
then divides by the number of covered
employees to determine the uniform
premium.

(3) Credit period—(i) In general. The
term credit period means, with respect
to any eligible small employer (or any
predecessor employer), the two-
consecutive-taxable year period
beginning with the first taxable year
beginning after December 31, 2013, for
which the eligible small employer files
an income tax return with an attached
Form 8941, “Credit for Small Employer
Health Insurance Premiums”’ (or files a
Form 990-T, “Exempt Organization
Business Income Tax Return,” with an
attached Form 8941 in the case of a tax-
exempt eligible employer). For a

transition rule for 2014, see § 1.45R-3(i).

(ii) Examples. The following
examples illustrate the provisions of
paragraph (a)(3)(i) of this section:

Example 1. (i) Facts. In 2014, an eligible
small employer (Employer) that uses a
calendar year as its taxable year begins to
offer insurance through a SHOP Exchange.
Employer has 4 employees and otherwise
qualifies for the credit, but none of the
employees enroll in the coverage offered by
Employer through the SHOP Exchange. In
mid-2015, the 4 employees enroll for
coverage through the SHOP Exchange but
Employer does not file Form 8941 or claim
the credit. In 2016, Employer has 20
employees and all are enrolled in coverage
offered through the SHOP Exchange.
Employer files Form 8941 with Employer’s
2016 tax return to claim the credit.

(ii) Conclusion. Employer’s taxable year
2016 is the first year of the credit period.
Accordingly, Employer’s two-year credit
period is 2016 and 2017.

Example 2. (i) Facts. Same facts as
Example 1, but Employer files Form 8941
with Employer’s 2015 tax return.

(ii) Conclusion. Employer’s taxable year
2015 is the first year of the credit period.
Accordingly, Employer’s two-year credit
period is 2015 and 2016 (and does not
include 2017). Employer is entitled to a
credit based on a partial year of SHOP
Exchange coverage for Employer’s taxable
year 2015.

(4) Eligible small employer. (i) The
term eligible small employer means an

employer that meets the requirements
set forth in § 1.45R-2.

(ii) For the definition of tax-exempt
eligible small employer, see paragraph
(a)(19) of this section.

(iii) A farmers’ cooperative described
under section 521 that is subject to tax
pursuant to section 1381, and otherwise
meets the requirements of this
paragraph (a)(4) and § 1.45R-2, is an
eligible small employer.

(5) Employee—(i) In general. Except
as otherwise specifically provided in
this paragraph (a)(5), the term employee
means an individual who is an
employee of the eligible small employer
under the common law standard. See
§31.3121(d)-1(c).

(ii) Leased employees. For purposes of
this paragraph (a)(5), the term employee
also includes a leased employee (as
defined in section 414(n)).

(iii) Certain individuals excluded. The
term employee does not include
independent contractors (including sole
proprietors), partners in a partnership,
shareholders owning more than two
percent of an S corporation, and any
owners of more than five percent of
other businesses. The term employee
also does not include family members of
these owners and partners including the
employee-spouse of a shareholder
owning more than two percent of the
stock of an S corporation, the employee-
spouse of an owner of more than five
percent of a business, the employee-
spouse of a partner owning more than
a five percent interest in a partnership,
and the employee-spouse of a sole
proprietor.

(iv) Seasonal employees. The term
employee does not include seasonal
workers unless the seasonal worker
provides services to the employer on
more than 120 days during the taxable
year.

(v) Dependents. The term employee
does not include any other member of
the household of owners and partners
who qualifies as a dependent under
section 152(d)(2)(H).

(vi) Ministers. Whether a minister is
an employee is determined under the
common law standard for determining
worker status. If, under the common law
standard, a minister is not an employee,
the minister is not an employee for
purposes of this paragraph (a)(5) and is
not taken into account in determining
an employer’s FTEs, and premiums paid
for the minister’s health insurance
coverage are not taken into account in
computing the credit. If, under the
common law standard, a minister is an
employee, the minister is an employee
for purposes of this paragraph (a)(5),
and is taken into account in determining
an employer’s FTEs, and premiums paid
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by the employer for the minister’s
health insurance coverage can be taken
into account in computing the credit.
Because the performance of services by
a minister in the exercise of his or her
ministry is not treated as employment
for purposes of the Federal Insurance
Contributions Act (FICA), compensation
paid to the minister is not wages as
defined under section 3121(a), and is
not counted as wages for purposes of
computing an employer’s average
annual wages.

(6) Employer-computed composite
rate. The term employer-computed
composite rate refers to a rate for a tier
of coverage (such as self-only or family)
of a QHP that is the average rate
determined by adding the premiums for
that tier of coverage for all employees
eligible to participate in the QHP
(whether or not they actually receive
coverage under the plan or under that
tier of coverage) and dividing by the
total number of such eligible employees.
The employer-computed composite rate
is used in list billing to convert
individual premiums for a tier of
coverage into an employer-computed
composite rate for that tier of coverage.

(7) Exchange. The term Exchange
means an exchange as defined in 45
CFR 155.20.

(8) Family member. The term family
member is defined with respect to a
taxpayer as a child (or descendant of a
child); a sibling or step-sibling; a parent
(or ancestor of a parent); a step-parent;
a niece or nephew; an aunt or uncle; or
a son-in-law, daughter-in-law, father-in-
law, mother-in-law, brother-in-law or
sister-in-law. A spouse of any of these
family members is also considered a
family member.

(9) Full-time equivalent employee
(FTE). The number of full-time
equivalent employees (FTEs) is
determined by dividing the total
number of hours of service for which
wages were paid by the employer to
employees during the taxable year by
2,080. See §1.45-2(d) and (e) for
permissible methods of calculating
hours of service and the method for
calculating the number of an employer’s
FTEs.

(10) List billing. The term list billing
refers to a system of billing under which
a health insurer lists a separate
premium for each employee based on
the age of the employee or other factors.

(11) Net premium payments. The term
net premium payments means, in the
case of an employer receiving a State tax
credit or State subsidy for providing
health insurance to its employees, the
excess of the employer’s actual
premium payments over the State tax
credit or State subsidy received by the

employer. In the case of a State payment
directly to an insurance company (or
another entity licensed under State law
to engage in the business of insurance),
the employer’s net premium payments
are the employer’s actual premium
payments. If a State-administered
program (such as Medicaid or another
program that makes payments directly
to a health care provider or insurance
company on behalf of individuals and
their families who meet certain
eligibility guidelines) makes payments
that are not contingent on the
maintenance of an employer-provided
group health plan, those payments are
not taken into account in determining
the employer’s net premium payments.

(12) Nonelective contribution. The
term nonelective contribution means an
employer contribution other than a
contribution pursuant to a salary
reduction arrangement under section
125.

(13) Payroll taxes. For purposes of
section 45R, the term payroll taxes
means amounts required to be withheld
as tax from the employees of a tax-
exempt eligible small employer under
section 3402, amounts required to be
withheld from such employees under
section 3101(b), and amounts of tax
imposed on the tax-exempt eligible
small employer under section 3111(b).

(14) Qualified health plan (QHP). The
term qualified health plan (QHP) means
a qualified health plan as defined in
Affordable Care Act section 1301(a) (see
42 U.S.C. 18021(a)), but does not
include a catastrophic plan described in
Affordable Care Act section 1302(e) (See
42 U.S.C. 18022(e)).

(15) Qualifying arrangement. The
term qualifying arrangement means an
arrangement that requires an eligible
small employer to make a nonelective
contribution on behalf of each employee
who enrolls in a QHP offered to
employees by the employer through a
SHOP Exchange in an amount equal to
a uniform percentage (not less than 50
percent) of the premium cost of the
QHP.

(16) Seasonal worker. The term
seasonal worker means a worker who
performs labor or services on a seasonal
basis as defined by the Secretary of
Labor, including (but not limited to)
workers covered by 29 CFR 500.20(s)(1),
and retail workers employed exclusively
during holiday seasons.

(17) Small Business Health Options
Program (SHOP). The term Small
Business Health Options Program
(SHOP) means an Exchange established
pursuant to section 1311 of the
Affordable Care Act and defined in 45
CFR 155.20.

(18) State. The term State means a
State as defined in section 7701(a)(10),
including the District of Columbia.

(19) Tax-exempt eligible small
employer. The term tax-exempt eligible
small employer means an eligible small
employer that is exempt from federal
income tax under section 501(a) as an
organization described in section 501(c).

(20) Tier. The term tier refers to a
category of coverage under a benefits
package that varies only by the number
of individuals covered. For example,
self-only coverage, self plus one
coverage, and family coverage would
constitute three separate tiers of
coverage.

(21) United States. The term United
States means United States as defined in
section 7701(a)(9).

(22) Wages. The term wages for
purposes of section 45R means wages as
defined under section 3121(a) for
purposes of the Federal Insurance
Contributions Act (FICA), determined
without regard to the social security
wage base limitation under section
3121(a)(1).

(b) Effective/applicability date. This
section is applicable for periods after
December 31, 2013.

§1.45R-2 Eligibility for the credit.

(a) Eligible small employer. To be
eligible for the credit, an employer must
be an eligible small employer. In order
to be an eligible small employer, with
respect to any taxable year, an employer
must have no more than 25 full-time
equivalent employees (FTEs), must have
in effect a qualifying arrangement, and
the average annual wages of its FTEs
must not exceed an amount equal to
twice the dollar amount in effect under
§1.45R-3(c)(2). To claim the credit for
taxable years beginning in or after 2014,
the qualifying arrangement is an
arrangement that requires an employer
to make a nonelective contribution on
behalf of each employee who enrolls in
a qualified health plan (QHP) offered to
employees through a small business
health options program (SHOP)
Exchange in an amount equal to a
uniform percentage (not less than 50
percent) of the premium cost of the
QHP. Notwithstanding the foregoing, an
employer that is an agency or
instrumentality of the federal
government, or of a State, local or
Indian tribal government, is not an
eligible small employer unless it is an
organization described in section 501(c)
that is exempt from tax under section
501(a). An employer does not fail to be
an eligible small employer merely
because its employees are not
performing services in a trade or
business of the employer. An employer
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located outside the United States
(including a U.S. Territory) must have
income effectively connected with the
conduct of a trade or business in the
United States, and otherwise meet the
requirements of this section, to be an
eligible small employer. For eligibility
standards for SHOP related to foreign
employers, see 45 CFR 155.710.
Paragraphs (b) through (f) of this section
provide the rules for determining
whether the requirements to be an
eligible small employer are met,
including rules related to identifying
and counting the employer’s number of
the employer’s FTEs, counting the
employees’ hours of service, and
determining the employer’s average
annual FTE wages for the taxable year.
For rules on determining whether the
uniform percentage requirement is met,
see § 1.45R—-4.

(b) Application of section 414
employer aggregation rules. All
employers treated as a single employer
under section 414(b), (c), (m) or (o) are
treated as a single employer for
purposes of this section. Thus, all
employees of a controlled group under
section 414(b), (c) or (0), or an affiliated
service group under section 414(m), are
taken into account in determining
whether any member of the controlled
group or affiliated service group is an
eligible small employer. Similarly, all
wages paid to, and premiums paid for,
employees by the members of the
controlled group or affiliated service
group are taken into account when
determining the amount of the credit for
a group treated as a single employer
under these rules.

(c) Employees taken into account. To
be eligible for the credit, an employer
must have employees as defined in
§ 1.45R-1(a)(5) during the taxable year.
All employees of the eligible small
employer are taken into account for
purposes of determining the employer’s
FTEs and average annual FTE wages.
Employees include former employees
who terminated employment during the
year for which the credit is being
claimed, employees covered under a
collective bargaining agreement, and
employees who do not enroll in a QHP
offered by the employer through a SHOP
Exchange.

(d) Determining the hours of service
performed by employees—(1) In general.
An employee’s hours of service for a
year include each hour for which an
employee is paid, or entitled to
payment, for the performance of duties
for the employer during the employer’s
taxable year. It also includes each hour
for which an employee is paid, or
entitled to payment, by the employer on
account of a period of time during

which no duties are performed due to
vacation, holiday, illness, incapacity
(including disability), layoff, jury duty,
military duty or leave of absence (except
that no more than 160 hours of service
are required to be counted for an
employee on account of any single
continuous period during which the
employee performs no duties).

(2) Permissible methods. In
calculating the total number of hours of
service that must be taken into account
for an employee during the taxable year,
eligible small employers need not use
the same method for all employees, and
may apply different methods for
different classifications of employees if
the classifications are reasonable and
consistently applied. Eligible small
employers may change the method for
calculating employees’ hours of service
for each taxable year. An eligible small
employer may use any of the following
three methods.

(i) Actual hours worked. An employer
may use the actual hours of service
provided by employees including hours
worked and any other hours for which
payment is made or due (as described in
paragraph (d)(1) of this section).

(ii) Days-worked equivalency. An
employer may use a days-worked
equivalency whereby the employee is
credited with 8 hours of service for each
day for which the employee would be
required to be credited with at least one
hour of service under paragraph (d)(1) of
this section.

(iii) Weeks-worked equivalency. An
employer may use a weeks-worked
equivalency whereby the employee is
credited with 40 hours of service for
each week for which the employee
would be required to be credited with
at least one hour of service under
paragraph (d)(1) of this section.

(3) Examples. The following examples
illustrate the rules of paragraph (d) of
this section:

Example 1. Counting hours of service by
hours actually worked or for which payment
is made or due. (i) Facts. An eligible small
employer (Employer) has payroll records that
indicate that Employee A worked 2,000
hours and that Employer paid Employee A
for an additional 80 hours on account of
vacation, holiday and illness. Employer uses
the actual hours worked method described in
paragraph (d)(2)(@i) of this section.

(ii) Conclusion. Under this method of
counting hours, Employee A must be
credited with 2,080 hours of service (2,000
hours worked and 80 hours for which
payment was made or due).

Example 2. Counting hours of service
under days-worked equivalency. (i) Facts.
Employee B worked from 8:00 a.m. to 12:00
p.m. every day for 200 days. Employer uses
the days-worked equivalency method
described in paragraph (d)(2)(ii) of this
section.

(ii) Conclusion. Under this method of
counting hours, Employee B must be credited
with 1,600 hours of service (8 hours for each
day Employee B would otherwise be credited
with at least 1 hour of service x 200 days).

Example 3. Counting hours of service
under weeks-worked equivalency. (i) Facts.
Employee C worked 49 weeks, took 2 weeks
of vacation with pay, and took 1 week of
leave without pay. Employer uses the weeks-
worked equivalency method described in
paragraph (d)(2)(iii) of this section.

(ii) Conclusion. Under this method of
counting hours, Employee C must be credited
with 2,040 hours of service (40 hours for each
week during which Employee C would
otherwise be credited with at least 1 hour of
service x 51 weeks).

Example 4. Excluded employees. (i) Facts.
Employee D worked 3 consecutive weeks at
32 hours per week during the holiday season.
Employee D did not work during the
remainder of the year. Employee E worked
limited hours after school from time to time
through the year for a total of 350 hours.
Employee E does not work through the
summer. Employer uses the actual hours
worked method described in paragraph
(d)(2)(@) of this section.

(ii) Conclusion. Employee D is a seasonal
employee who worked for 120 days or less
for Employer during the year. Employee D’s
hours are not counted when determining the
hours of service of Employer’s employees.
Employee E works throughout most of the
year and is not a seasonal employee.
Employer counts Employee E’s 350 hours of
service during the year.

(e) FTE Calculation—(1) In general.
The number of an employer’s FTEs is
determined by dividing the total hours
of service, determined in accordance
with paragraph (d) of this section,
credited during the year to employees
taken into account under paragraph (c)
of this section (but not more than 2,080
hours for any employee) by 2,080. The
result, if not a whole number, is then
rounded to the next lowest whole
number. If, however, after dividing the
total hours of service by 2,080, the
resulting number is less than one, the
employer rounds up to one FTE.

(2) Example. The following example
illustrates the provisions of paragraph
(e) of this section:

Example. Determining the number of FTEs.
(i) Facts. A sole proprietor pays 5 employees
wages for 2,080 hours each, pays 3
employees wages for 1,040 hours each, and
pays 1 employee wages for 2,300 hours. One
of the employees working 2,080 hours is the
sole proprietor’s nephew. The sole
proprietor’s FTEs would be calculated as
follows: 8,320 hours of service for the 4
employees paid for 2,080 hours each (4 x
2,080); the sole proprietor’s nephew is
excluded from the FTE calculation; 3,120
hours of service for the 3 employees paid for
1,040 hours each (3 x 1,040); and 2,080 hours
of service for the 1 employee paid for 2,300
hours (lesser of 2,300 and 2,080). The sum of
the included hours of service equals 13,520
hours of service.
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(ii) Conclusion. The sole proprietor’s FTEs
equal 6 (13,520 divided by 2,080 = 6.5,
rounded to the next lowest whole number).

(f) Determining the employer’s
average annual FTE wages—(1) In
general. All wages paid to employees
(including overtime pay) are taken into
account in computing an eligible small
employer’s average annual FTE wages.
The average annual wages paid by an
employer for a taxable year is
determined by dividing the total wages
paid by the eligible small employer
during the employer’s taxable year to
employees taken into account under
paragraph (c) of this section by the
number of the employer’s FTEs for the
year. The result is then rounded down
to the nearest $1,000 (if not otherwise a
multiple of $1,000). For purposes of
determining the employer’s average
annual wages for the taxable year, only
wages that are paid for hours of service
determined under paragraph (d) of this
section are taken into account.

(2) Example. The following example
illustrates the provision of paragraphs
(e) and (f) of this section:

Example. (i) Facts. An employer has 26
FTEs with average annual wages of $23,000.
Only 22 of the employer’s employees enroll
for coverage offered by the employer through
a SHOP Exchange.

(ii) Conclusion. The hours of service and
wages of all employees are taken into
consideration in determining whether the
employer is an eligible small employer for
purposes of the credit. Because the employer
does not have fewer than 25 FTEs for the
taxable year, the employer is not an eligible
small employer for purposes of this section,
even if less than 25 employees (or FTEs)
enroll for coverage through the SHOP
Exchange.

(g) Effective/applicability date. This
section is applicable for periods after
December 31, 2013.

§1.45R-3 Calculating the credit.

(a) In general. The tax credit available
to an eligible small employer equals 50
percent of the eligible small employer’s
premium payments made on behalf of
its employees under a qualifying
arrangement, or in the case of a tax-
exempt eligible small employer, equals
35 percent of the employer’s premium
payments made on behalf of its
employees under a qualifying
arrangement. The employer’s tax credit
is subject to the following adjustments
and limitations:

(1) The average premium limitation
for the small group market in the rating
area in which the employee enrolls for
coverage, described in paragraph (b) of
this section;

(2) The credit phaseout described in
paragraph (c) of this section;

(3) The net premium payment
limitation in the case of State credits or
subsidies described in paragraph (d) of
this section;

(4) The payroll tax limitation for a tax-
exempt eligible small employer
described in paragraph (e) of this
section;

(5) The two-consecutive-taxable year
credit period limitation, described in
paragraph (f) of this section;

(6) The rules with respect to the
premium payments taken into account,
described in paragraph (g) of this
section;

(7) The rules with respect to credits
applicable to trusts, estates, regulated
investment companies, real estate
investment trusts and cooperatives
described in paragraph (h) of this
section; and

(8) The transition relief for 2014
described in paragraph (i) of this
section.

(b) Average premium limitation—(1)
In general. The amount of an eligible
small employer’s premium payments
that are taken into account in
calculating the credit is limited to the
premium payments the employer would
have made under the same arrangement
if the average premium for the small
group market in the rating area in which
the employee enrolls for coverage were
substituted for the actual premium.

(2) Examples. The following examples
illustrate the provisions of paragraph
(b)(1) of this section:

Example 1. Comparing premium payments
to average premium for small group market.
(i) Facts. An eligible small employer
(Employer) offers a health insurance plan
with self-only and family coverage through a
small business options program (SHOP)
Exchange. Employer has 9 full-time
equivalent employees (FTEs) with average
annual wages of $23,000 per FTE. All 9
employees are employees as defined under
§ 1.45R-1(a)(5). Four employees are enrolled
in self-only coverage and 5 are enrolled in
family coverage. Employer pays 50% of the
premiums for all employees enrolled in self-
only coverage and 50% of the premiums for
all employees enrolled in family coverage
(and the employee is responsible for the
remainder in each case). The premiums are
$4,000 a year for self-only coverage and
$10,000 a year for family coverage. The
average premium for the small group market
in Employer’s rating area is $5,000 for self-
only coverage and $12,000 for family
coverage. Employer’s premium payments for
each FTE ($2,000 for self-only coverage and
$5,000 for family coverage) do not exceed 50
percent of the average premium for the small
group market in Employer’s rating area
($2,500 for self-only coverage and $6,000 for
family coverage).

(ii) Conclusion. The amount of premiums
paid by Employer for purposes of computing
the credit equals $33,000 ((4 x $2,000) plus
(5 x $5,000)).

Example 2. Premium payments exceeding
average premium for small group market. (i)
Facts. Same facts as Example 1, except that
the premiums are $6,000 for self-only
coverage and $14,000 for family coverage.
Employer’s premium payments for each
employee ($3,000 for self-only coverage and
$7,000 for family coverage) exceed 50% of
the average premium for the small group
market in Employer’s rating area ($2,500 for
self-only coverage and $6,000 for family
coverage).

(ii) Conclusion. The amount of premiums
paid by Employer for purposes of computing
the credit equals $40,000 ((4 x $2,500) plus
(5 x $6,000)).

(c) Credit phaseout—(1) In general.
The tax credit is subject to a reduction
(but not reduced below zero) if the
employer’s FTEs exceed 10 or average
annual FTE wages exceed $25,000. If the
number of FTEs exceeds 10, the
reduction is determined by multiplying
the otherwise applicable credit amount
by a fraction, the numerator of which is
the number of FTEs in excess of 10 and
the denominator of which is 15. If
average annual FTE wages exceed
$25,000, the reduction is determined by
multiplying the otherwise applicable
credit amount by a fraction, the
numerator of which is the amount by
which average annual FTE wages
exceed $25,000 and the denominator of
which is $25,000. In both cases, the
result of the calculation is subtracted
from the otherwise applicable credit to
determine the credit to which the
employer is entitled. For an employer
with both more than 10 FTEs and
average annual FTE wages exceeding
$25,000, the total reduction is the sum
of the two reductions.

(2) $25,000 dollar amount adjusted
for inflation. For taxable years beginning
in a calendar year after 2013, each
reference to “$25,000” in paragraph
(c)(1) of this section is replaced with a
dollar amount equal to $25,000
multiplied by the cost-of-living
adjustment under section 1(f)(3) for the
calendar year, determined by
substituting “calendar year 2012” for
“calendar year 1992 in section
1(£)(3)(B).

(3) Examples. The following examples
illustrate the provisions of paragraph (c)
this section. For purposes of these
examples, no employer is a tax-exempt
organization and no other adjustments
or limitations on the credit apply other
than those adjustments and limitations
explicitly set forth in the example.

Example 1. Calculating the maximum
credit for an eligible small employer without
an applicable credit phaseout. (i) Facts. An
eligible small employer (Employer) has 9
FTEs with average annual wages of $23,000.
Employer pays $72,000 in health insurance
premiums for those employees (which does
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not exceed the total average premium for the
small group market in the rating area), and
otherwise meets the requirements for the
credit.

(ii) Conclusion. Employer’s credit equals
$36,000 (50% x $72,000)

Example 2. Calculating the credit phaseout
if the number of FTEs exceeds 10 or average
annual wages exceed $25,000, as adjusted for
inflation. (i) Facts. An eligible small
employer (Employer) has 12 FTEs and
average annual FTE wages of $30,000 in a
year when the amount in paragraph (c)(1) of
this section, as adjusted for inflation, is
$25,000. Employer pays $96,000 in health
insurance premiums for its employees
(which does not exceed the average premium
for the small group market in the rating area)
and otherwise meets the requirements for the
credit.

(ii) Conclusion. The initial amount of the
credit is determined before any reduction
(50% x $96,000) = $48,000. The credit
reduction for FTEs in excess of 10 is $6,400
($48,000 x 2/15). The credit reduction for
average annual FTE wages in excess of
$25,000 is $9,600 ($48,000 x $5,000/$25,000),
resulting in a total credit reduction of
$16,000 ($6,400 + $9,600). Employer’s total
tax credit equals $32,000 ($48,000-$16,000).

(d) State credits and subsidies for
health insurance—(1) Payments to
employer. If the employer is entitled to
a State tax credit or a premium subsidy
that is paid directly to the employer, the
premium payment made by the
employer is not reduced by the credit or
subsidy for purposes of determining
whether the employer has satisfied the
requirement to pay an amount equal to
a uniform percentage (not less than 50
percent) of the premium cost. Also,
except as described in paragraph (d)(3)
of this section, the maximum amount of
the credit is not reduced by reason of a
State tax credit or subsidy or by reason
of payments by a State directly to an
employer.

(2) Payments to issuer. If a State
makes payments directly to an
insurance company (or another entity
licensed under State law to engage in
the business of insurance) to pay a
portion of the premium for coverage of
an employee enrolled for coverage
through a SHOP Exchange, the State is
treated as making these payments on
behalf of the employer for purposes of
determining whether the employer has
satisfied the requirement to pay an
amount equal to a uniform percentage
(not less than 50 percent) of the
premium cost of coverage. Also, except
as described below in paragraph (d)(3)
of this section, these premium payments
by the State are treated as an employer
contribution under this section for
purposes of calculating the credit.

(3) Credits may not exceed net
premium payment. Regardless of the
application of paragraphs (d)(1) and

(d)(2) of this section, in no event may
the amount of the credit exceed the
amount of the employer’s net premium
payments as defined in § 1.45R—1(a)(11).

(4) Examples. The following examples
illustrate the provisions of paragraphs
(d)(1) through (d)(3) of this section. For
purposes of these examples, the eligible
small employer’s taxable year and plan
year begin during or after 2014. No other
adjustments or limitations on the credit
apply other than those adjustments and
limitations explicitly set forth in the
example.

Example 1. State premium subsidy paid
directly to employer. (i) Facts. The State in
which an eligible small employer (Employer)
operates provides a health insurance
premium subsidy of up to 40% of the health
insurance premiums for each eligible
employee. The State pays the subsidy
directly to Employer. Employer has one
employee, Employee D. Employee D’s health
insurance premiums are $100 per month and
are paid as follows: $80 by Employer and $20
by Employee D through salary reductions to
a cafeteria plan. The State pays Employer $40
per month as a subsidy for Employer’s
payment of insurance premiums on behalf of
Employee D. Employer is otherwise an
eligible small employer that meets the
requirements for the credit.

(ii) Conclusion. For purposes of calculating
the credit, the amount of premiums paid by
the employer is $80 per month (the premium
payment by the Employer without regard to
the subsidy from the State). The maximum
credit is $40 ($80 x 50%).

Example 2. State premium subsidy paid
directly to insurance company. (i) Facts. The
State in which Employer operates provides a
health insurance premium subsidy of up to
30% for each eligible employee. Employer
has one employee, Employee E. Employee E
is enrolled in self-only coverage through a
qualified health plan (QHP) offered by
Employer through a SHOP Exchange.
Employee E’s health insurance premiums are
$100 per month and are paid as follows: $50
by Employer; $30 by the State and $20 by the
employee. The State pays the $30 per month
directly to the insurance company and the
insurance company bills Employer for the
employer and employee’s share, which equal
$70 per month. Employer is otherwise an
eligible small employer that meets the
requirements for the credit.

(ii) Conclusion. For purposes of calculating
the amount of the credit, the amount of
premiums paid by Employer is $80 per
month (the sum of Employer’s payment and
the State’s payment). The maximum credit is
$40 ($80 x 50%).

Example 3. Credit limited by employer’s
net premium payment. (i) Facts. Employer is
an eligible small employer that is not a tax-
exempt organization. The State in which
Employer operates provides a health
insurance premium subsidy of up to 50% for
each eligible employee. Employer has one
employee, Employee F. Employee F is
enrolled in self-only coverage under the QHP
offered to Employee F by Employer through
a SHOP Exchange. Employee F’s health

insurance premiums are $100 per month and
are paid as follows: $20 by Employer; $50 by
the State and $30 by Employee F. The State
pays the $50 per month directly to the
insurance company and the insurance
company bills Employer for the employer’s
and employee’s shares, which total $50 per
month. Employer is otherwise an eligible
small employer that meets the requirements
for the credit. The amount of premiums paid
by Employer (the sum of Employer’s payment
and the State’s payment) is $70 per month,
which is more than 50% of the $100 monthly
premium payment. The amount of the
premium for calculating the credit is also $70
per month.

(ii) Conclusion. The maximum credit
without adjustments or limitations is $35
(370 x 50%). Employer’s net premium
payment is $20 (the amount actually paid by
Employer excluding the State subsidy).
Because the credit may not exceed
Employer’s net premium payment, the credit
is $20 (the lesser of $35 or $20).

(e) Payroll tax limitation for tax-
exempt eligible small employers—(1) In
general. For a tax-exempt eligible
employer, the amount of the credit
claimed cannot exceed the total amount
of payroll taxes (as defined in § 1.45R—
1(a)(13)) of the employer during the
calendar year in which the taxable year
begins.

(2) Example. The following example
illustrates the provisions of paragraph
(e)(1) of this section. For purposes of
this example, the eligible small
employer’s taxable year and plan year
begin during or after 2014. No other
adjustments or limitations on the credit
apply other than those adjustments and
limitations explicitly set forth in the
example.

Example. Calculating the maximum credit
for a tax-exempt eligible small employer. (i)
Facts. Employer is a tax-exempt eligible
small employer that has 10 FTEs with
average annual wages of $21,000. Employer
pays $80,000 in health insurance premiums
for its employees (which does not exceed the
average premium for the small group market
in the rating area) and otherwise meets the
requirements for the credit. The total amount
of Employer’s payroll taxes equals $30,000.

(ii) Conclusion. The initial amount of the
credit is determined before any reduction:
(35% % $80,000) = $28,000, and Employer’s
payroll taxes are $30,000. The total tax credit
equals $28,000 (the lesser of $28,000 and
$30,000).

(f) Two-consecutive-taxable year
credit period limitation. The credit is
only available to an eligible small
employer, including a tax-exempt
eligible small employer, during that
employer’s credit period. For a
transition rule for 2014, see paragraph
(i) of this section. To prevent the
avoidance of the two-year limit on the
credit period through the use of
successor entities, a successor entity
and a predecessor entity are treated as
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the same employer. For this purpose,
the rules for identifying successor
entities under § 31.3121(a)(1)-1(b)
apply. Accordingly, for example, if an
eligible small employer claims the
credit for the 2014 and 2015 taxable
years, that eligible small employer’s
credit period will have expired so that
any successor employer to that eligible
small employer will not be able to claim
the credit for any subsequent taxable
years.

(g) Premium payments by the
employer for a taxable year—(1) In
general. Only premiums paid by an
eligible small employer or tax-exempt
eligible small employer on behalf of
each employee enrolled in a QHP or
payments paid to the issuer in
accordance with paragraph (d)(2) of this
section are counted in calculating the
credit. If an eligible small employer
pays only a portion of the premiums for
the coverage provided to employees
(with employees paying the rest), only
the portion paid by the employer is
taken into account. Premiums paid on
behalf of seasonal workers may be
counted in determining the amount of
the credit (even though seasonal worker
wages and hours of service are not
included in the FTE and average annual
FTE wage calculation unless the
seasonal worker works for the employer
on more than 120 days during the
taxable year).

(2) Excluded amounts—(i) Salary
reduction amounts. Any premium paid
pursuant to a salary reduction
arrangement under a section 125
cafeteria plan is not treated as paid by
the employer for purposes of section
45R and these regulations. For this
purpose, premiums paid with employer-
provided flex credits that employees
may elect to receive as cash or other
taxable benefit are treated as paid
pursuant to a salary reduction
arrangement under a section 125
cafeteria plan.

(i) HSAs, HRAs, and FSAs. Employer
contributions to, or amounts made
available under, health savings
accounts, reimbursement arrangements,
and health flexible spending
arrangements are not taken into account
in determining the premium payments
by the employer for a taxable year.

(h) Rules applicable to trusts, estates,
regulated investment companies, real
estate investment trusts and cooperative
organizations. Rules similar to the rules
of section 52(d) and (e) and the
regulations thereunder apply in
calculating and apportioning the credit
with respect to a trust, estate, a
regulated investment company or real
estate investment trusts or cooperative
organization.

(i) Transition rule for 2014—(1) In
general. This paragraph (i) applies if as
of August 26, 2013 an eligible small
employer offers coverage on a plan year
that begins on a date other than the first
day of its taxable year. In such a case,
if an eligible small employer has a
health plan year beginning after January
1, 2014 but before January 1, 2015 (2014
health plan year) that begins after the
start of its first taxable year beginning
after January 1, 2014 (2014 taxable year),
and the employer offers one or more
QHPs to its employees through a SHOP
Exchange as of the first day of its 2014
health plan year, then the eligible small
employer is treated as offering coverage
through a SHOP Exchange for its entire
2014 taxable year for purposes of
section 45R if the health care coverage
provided from the first day of the 2014
taxable year through the day
immediately preceding the first day of
the 2014 health plan year would have
qualified for a credit under section 45R
using the rules applicable to taxable
years beginning before January 1, 2014.
If the eligible small employer claims the
section 45R credit in the 2014 taxable
year, the 2014 taxable year begins the
first year of the credit period.

(2) Example. The following example
illustrates the rule of paragraph (i) of
this section. For purposes of this
example, the eligible small employer is
not a tax-exempt organization. No other
adjustments or limitations on the credit
apply other than those adjustments and
limitations explicitly set forth in the
example.

Example. (i) Facts. An eligible small
employer (Employer) has a 2014 taxable year
that begins January 1, 2014 and ends on
December 31, 2014, and a 2014 health plan
year that begins July 1, 2014 and ends June
30, 2015. Employer offers a QHP through a
SHOP Exchange the coverage under which
begins July 1, 2014. Employer provides
coverage from January 1, 2014 through June
30, 2014 that would have qualified for a
credit under section 45R using the rules
applicable to taxable years beginning before
January 1, 2014.

(ii) Conclusion. Employer may claim the
credit at the 50% rate under section 45R for
the entire 2014 taxable year using the rules
under paragraph (i) of this section.
Accordingly, in calculating the credit,
Employer may count premiums paid for
coverage from January 1, 2014 through June
30, 2014, as well as premiums paid from July
1, 2014 through December 31, 2014. If
Employer claims the credit for the 2014
taxable year, that taxable year is the first year
of the credit period.

(j) Effective/applicability date. This
section is applicable for periods after
December 31, 2013.

§1.45R—4 Uniform percentage of premium
paid.

(a) In general. An eligible small
employer must pay a uniform
percentage (not less than 50 percent) of
the premium for each employee
enrolled in a qualified health plan
(QHP) offered to employees by the
employer through a small business
health options program (SHOP)
Exchange.

(b) Employers offering one QHP. An
employer that offers a single QHP
through a SHOP Exchange must satisfy
the requirements of this paragraph (b).

(1) Employers offering one QHP, self-
only coverage, composite billing. For an
eligible small employer offering self-
only coverage and using composite
billing, the employer satisfies the
requirements of this paragraph if it pays
the same amount toward the premium
for each employee receiving self-only
coverage under the QHP, and that
amount is equal to at least 50 percent of
the premium for self-only coverage.

(2) Employers offering one QHP, other
tiers of coverage, composite billing. For
an eligible small employer offering one
QHP providing at least one tier of
coverage with a higher premium than
self-only coverage and using composite
billing, the employer satisfies the
requirements of this paragraph (b)(2) if
it either—

(i) Pays an amount for each employee
enrolled in that more expensive tier of
coverage that is the same for all
employees and that is no less than the
amount that the employer would have
contributed toward self-only coverage
for that employee, or

(ii) Meets the requirements of
paragraph (b)(1) of this section for each
tier of coverage that if offers.

(3) Employers offering one QHP, self-
only coverage, list billing. For an eligible
small employer offering one QHP
providing only self-only coverage and
using list billing, the employer satisfies
the requirements of this paragraph (b)(3)
if either—

(i) The employer pays toward the
premium an amount equal to a uniform
percentage (not less than 50 percent) of
the premium charged for each
employee, or

(ii) The employer converts the
individual premiums for self-only
coverage into an employer-computed
composite rate for self-only coverage,
and, if an employee contribution is
required, each employee who receives
coverage under the QHP pays a uniform
amount toward the self-only premium
that is no more than 50 percent of the
employer-computed composite rate for
self-only coverage.
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(4) Employers offering one QHP, other
tiers of coverage, list billing. For an
eligible small employer offering one
QHP providing at least one tier of
coverage with a higher premium than
self-only coverage and using list billing,
the employer satisfies the requirements
of this paragraph (b)(4) if it either—

(i) Pays toward the premium for each
employee covered under each tier of
coverage an amount equal to or
exceeding the amount that the employer
would have contributed with respect to
that employee for self-only coverage,
calculated either based upon the actual
premium that would have been charged
by the insurer for that employee for self-
only coverage or based upon the
employer-computed composite rate for
self-only coverage, or

(ii) Meets the requirements of
paragraph (b)(3) of this section for each
tier of coverage that it offers substituting
the employer-computed composite rate
for each tier of coverage for the
employer-computed composite rate for
self-only coverage.

(c) Employers offering more than one
QHP. If an eligible small employer offers
more than one QHP, the employer must
satisfy the requirements of this
paragraph (c). The employer may satisfy
the requirements of this paragraph (c) in
either of the following two ways:

(1) QHP-by-QHP method. The
employer makes payments toward the
premium with respect to each QHP for
which the employer is claiming the
credit that satisfy the uniform
percentage requirement under
paragraph (b) of this section on a QHP-
by-QHP basis (so that the amounts or
percentages of premium paid by the
employer for each QHP need not be
identical, but the payments with respect
to each QHP must satisfy paragraph (b)
of this section); or

(2) Reference QHP method. The
employer designates a reference QHP
and makes employer contributions in
accordance with the following
requirements—

(i) The employer determines a level of
employer contributions for each
employee such that, if all eligible
employees enrolled in the reference
QHP, the contributions would satisfy
the uniform percentage requirement
under paragraph (b) of this section, or

(ii) The employer allows each
employee to apply the minimum
amount of employer contribution
determined necessary to meet the
uniform percentage requirement under
paragraph (b) of this section either
toward the reference QHP or toward the
cost of coverage under any of the other
available QHPs.

(d) Special rules regarding employer
compliance with applicable State or
local law. An employer will be treated
as satisfying the uniform percentage
requirement if the failure to otherwise
satisfy the uniform percentage
requirement is attributable solely to
additional employer contributions made
to certain employees to comply with an
applicable State or local law.

(e) Examples. The following examples
illustrate the provisions of paragraphs
(a) through (d) of this section:

Example 1. (i) Facts. An eligible small
employer (Employer) offers a QHP on a
SHOP Exchange, Plan A, which uses
composite billing. The premiums for Plan A
are $5,000 per year for self-only coverage,
and $10,000 for family coverage. Employees
can elect self-only or family coverage under
Plan A. Employer pays $3,000 (60% of the
premium) toward self-only coverage under
Plan A and $6,000 (60% of the premium)
toward family coverage under Plan A.

(ii) Conclusion. Employer’s contributions
of 60% of the premium for each tier of
coverage satisfy the uniform percentage
requirement.

Example 2. (i) Facts. Same facts as
Example 1, except that Employer pays $3,000
(60% of the premium) for each employee
electing self-only coverage under Plan A and
pays $3,000 (30% of the premium) for each
employee electing family coverage under
Plan A.

(ii) Conclusion. Employer’s contributions
of 60% of the premium toward self-only
coverage and the same dollar amount toward
the premium for family coverage satisfy the
uniform percentage requirement, even
though the percentage is not the same.

Example 3. (i) Facts. Employer offers two
QHPs, Plan A and Plan B, both of which use
composite billing. The premiums for Plan A
are $5,000 per year for self-only coverage and
$10,000 for family coverage. The premiums
for Plan B are $7,000 per year for self-only
coverage and $13,000 for family coverage.
Employees can elect self-only or family
coverage under either Plan A or Plan B.
Employer pays $3,000 (60% of the premium)
for each employee electing self-only coverage
under Plan A, $3,000 (30% of the premium)
for each employee electing family coverage
under Plan A, $3,500 (50% of the premium)
for each employee electing self-only coverage
under Plan B, and $3,500 (27% of the
premium) for each employee electing family
coverage under Plan B.

(ii) Conclusion. Employer’s contributions
of 60% (or $3,000) of the premiums for self-
only coverage and the same dollar amounts
toward the premium for family coverage
under Plan A, and of 50% (or $3,500) of the
premium for self-only of coverage and the
same dollar amount toward the premium for
family coverage under Plan B, satisfy the
uniform percentage requirement on a QHP-
by-QHP basis; therefore the employer’s
contributions to both plans satisfy the
uniform percentage requirement.

Example 4. (i) Facts. Same facts as
Example 3, except that Employer designates
Plan A as the reference QHP. Employer pays

$2,500 (50% of the premium) for each
employee electing self-only coverage under
Plan A and pays $2,500 of the premium for
each employee electing family coverage
under Plan A or either self-only or family
coverage under Plan B.

(ii) Conclusion. Employer’s contribution of
50% (or $2,500) toward the premium of each
employee enrolled under Plan A or Plan B
satisfies the uniform percentage requirement.

Example 5. (i) Facts. Employer receives a
list billing premium quote with respect to
Plan X, a QHP offered by Employer on a
SHOP Exchange for health insurance
coverage for each of Employer’s four
employees. For Employee L, age 20, the self-
only premium is $3,000 per year, and the
family premium is $8,000. For Employees M,
N and O, each age 40, the self-only premium
is $5,000 per year and the family premium
is $10,000. The total self-only premium for
the four employees is $18,000 ($3,000 + (3 x
5,000)). Employer calculates an employer-
computed composite self-only rate of $4,500
($18,000/4). Employer offers to make
contributions such that each employee would
need to pay $2,000 of the premium for self-
only coverage. Under this arrangement,
Employer would contribute $1,000 toward
self-only coverage for L and $3,000 toward
self-only coverage for M, N, and O. In the
event an employee elects family coverage,
Employer would make the same contribution
($1,000 for L or $3,000 for M, N, or O) toward
the family premium.

(ii) Conclusion. Employer satisfies the
uniform percentage requirement because it
offers and makes contributions based on an
employer-calculated composite self-only rate
such that, to receive self-only coverage, each
employee must pay a uniform amount which
is not more than 50% of the composite rate,
and it allows employees to use the same
employer contributions toward family
coverage.

Example 6. (i) Facts. Same facts as
Example 5, except that Employer calculates
an employer-computed composite family rate
of $9,500 (($8,000 + 3 x 10,000)/4) and
requires each employee to pay $4,000 of the
premium for family coverage.

(ii) Conclusion. Employer satisfies the
uniform percentage requirement because it
offers and makes contributions based on a
calculated self-only and family rate such that,
to receive either self-only or family coverage,
each employee must pay a uniform amount
which is not more than 50% of the composite
rate for coverage of that tier.

Example 7. (i) Facts. Same facts as
Example 5, except that Employer also
receives a list billing premium quote from
Plan Y with respect to a second QHP offered
by Employer on a SHOP Exchange for each
of Employer’s 4 employees. Plan Y’s quote
for Employee L, age 20, is $4,000 per year for
self-only coverage or $12,000 per year for
family coverage. For Employees M, N and O,
each age 40, the premium is $7,000 per year
for self-only coverage or $15,000 per year for
family coverage. The total self-only premium
under Plan Y is $25,000 ($4,000 + (3 x
7,000)). The employer-computed composite
self-only rate is $6,250 ($25,000/4). Employer
designates Plan X as the reference plan.
Employer offers to make contributions based
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on the employer-calculated composite
premium for the reference QHP (Plan X) such
that each employee has to contribute $2,000
to receive self-only coverage through Plan X.
Under this arrangement, Employer would
contribute $1,000 toward self-only coverage
for L and $3,000 toward self-only coverage
for M, N, and O. In the event an employee
elects family coverage through Plan X or
either self-only or family coverage through
Plan Y, Employer would make the same
contributions ($1,000 for L or $3,000 for M,
N, or O) toward that coverage.

(ii) Conclusion. Employer satisfies the
uniform percentage requirement because it
offers and makes contributions based on the
employer-calculated composite self-only
premium for the Plan X reference QHP such
that, in order to receive self-only coverage,
each employee must pay a uniform amount
which is not more than 50% of the self-only
composite premium of the reference QHP; it
allows employees to use the same employer
contributions toward family coverage in the
reference QHP or coverage through another
QHPs.

Example 8. (i) Facts. Employer has five
employees. Employer is located in a State
that requires employers to pay 50% of
employees’ premium costs, but also requires
that an employee’s contribution not exceed a
certain percentage of the employee’s monthly
gross earnings from that employer. Employer
offers to pay 50% of the premium costs for
all its employees, and to comply with the
State law, Employer contributes more than
50% of the premium costs for two of its
employees.

(ii) Conclusion. Employer satisfies the
uniform percentage requirement because its
failure to otherwise satisfy the uniform
percentage requirement is attributable solely
to compliance with the applicable State or
local law.

(f) Effective/applicability date. This
section is applicable for periods after
December 31, 2013.

§1.45R-5 Claiming the credit.

(a) Claiming the credit. The credit is
a general business credit and is claimed
on an eligible small employer’s annual
income tax return and offsets an
employer’s actual tax liability for the
year. The credit is claimed by attaching
Form 8941, “Credit for Small Employer
Health Insurance Premiums,” to the
eligible small employer’s income tax
return or, in the case of a tax-exempt
eligible small employer, by attaching
Form 8941 to the employer’s Form 990—
T, “Exempt Organization Business
Income Tax Return.” To claim the
credit, a tax-exempt eligible small
employer must file a form 990-T with
an attached Form 8941, even if a Form
990-T would not otherwise be required
to be filed.

(b) Estimated tax payments and
alternative minimum tax (AMT)
liability. An eligible small employer
may reflect the credit in determining
estimated tax payments for the year in

which the credit applies in accordance
with the estimated tax rules as set forth
in section 6654 and 6655 and the
applicable regulations. An eligible small
employer may also use the credit to
offset the employer’s alternative
minimum tax (AMT) liability for the
year, if any, subject to certain
limitations based on the amount of an
eligible small employer’s regular tax
liability, AMT liability and other
allowable credits. See section 38(c)(1),
as modified by section 38(c)(4)(B)(vi).
However, an eligible small employer,
including a tax-exempt eligible small
employer, may not reduce its deposits
and payments of employment tax (that
is, income tax required to be withheld
under section 3402, social security and
Medicare tax under sections 3101 and
3111, and federal unemployment tax
under section 3301) during the year in
anticipation of the credit.

(c) Reduction of section 162
deduction. No deduction under section
162 is allowed for the eligible small
employer for that portion of the health
insurance premiums that is equal to the
amount of the credit under § 1.45R-2.

(d) Effective/applicability date. This
section is applicable for periods after
December 31, 2013.

Heather C. Maloy,

Acting Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2013-20769 Filed 8-23-13; 8:45 am]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81

[EPA-R05-OAR-2011-0597; FRL-9900-29-
Region 5]

Approval and Promulgation of Air
Quality Implementation Plans; Ohio;
Redesignation of the Columbus Area
to Attainment of the 1997 Annual
Standard for Fine Particulate Matter

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to grant,
under the Clean Air Act (CAA), a
redesignation request and approve a
State Implementation Plan (SIP)
revision request submitted by the state
of Ohio on June 3, 2011, and
supplemented on April 30, 2013. The
Ohio Environmental Protection Agency
(OEPA) has requested the redesignation
of the Columbus, Ohio (OH) area to
attainment of the 1997 annual fine
particulate (PM, s) National Ambient

Air Quality Standard (NAAQS or
standard). The Columbus, Ohio area
(Columbus area) includes Coshocton,
Delaware, Licking, Fairfield, and
Franklin Counties. EPA is proposing to
determine that the Columbus area has
attained the 1997 annual PM, s NAAQS
and to approve the state’s redesignation
request. EPA is proposing to approve
related Ohio SIP revisions, including
the state’s plan for maintaining
attainment of the 1997 annual PM, 5
NAAQS in the Columbus area through
2023, the state’s 2022 Nitrogen Oxides
(NOx) and PM» s Motor Vehicle
Emission Budgets (MVEBs) for the
Columbus area (which EPA is also
proposing to find adequate), and 2005
NOx, Sulfur Dioxide (SO>), and primary
PM, 5 and 2007 Volatile Organic
Compound (VOC) and ammonia
emission inventories for the Columbus
area. In the context of this proposal to
redesignate the Columbus area, EPA
addresses a number of additional issues,
including the effects of two decisions of
the United States Court of Appeals for
the District of Columbia (D.C. Circuit or
Court): The Court’s August 21, 2012,
decision to vacate and remand to EPA
the Cross-State Air Pollution Rule
(CSAPR); and the Court’s January 4,
2013, decision to remand to EPA two
final rules implementing the 1997
annual PM, 5 standard.

DATES: Comments must be received on
or before September 25, 2013.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2011-0597, by one of the
following methods:

e http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e Email: Aburano.Douglas@epa.gov.

e Fax:(312) 408-2279.

e Mail: Douglas Aburano, Chief,
Attainment Planning and Maintenance
Section (AR-18J), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.

e Hand Delivery: Douglas Aburano,
Attainment Planning and Maintenance
Section, Air Programs Branch (AR-18]J),
U.S. Environmental Protection Agency,
77 West Jackson Boulevard, 18th Floor,
Chicago, Illinois 60604. Such deliveries
are only accepted during the Regional
Office’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information. The
Regional Office official hours of
business are Monday through Friday,
8:30 a.m. to 4:30 p.m., excluding
Federal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R05-OAR-2011-
0597. EPA’s policy is that all comments
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received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an ““anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov, your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
and viruses. For additional instructions
on submitting comments, go to section
I of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the U.S. Environmental Protection
Agency, Region 5, Air and Radiation
Division, 77 West Jackson Boulevard,
Chicago, Illinois 60604. This facility is
open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding
Federal holidays. We recommend that
you telephone Edward Doty at (312)
886—6057 before visiting the Region 5
office.

FOR FURTHER INFORMATION CONTACT:
Edward Doty, Environmental Scientist,
Attainment Planning and Maintenance
Section, Air Programs Branch (AR-18]J),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,

Chicago, Illinois 60604, (312) 886—6057,
or Doty.Edward@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This SUPPLEMENTARY INFORMATION
section is arranged as follows:

I. What should I consider as I prepare my

comments for EPA?

II. What actions is EPA proposing?

III. What is the background for these actions?

IV. What are the criteria for redesignation to

attainment?

V. What is EPA’s analysis of the State’s

request?

A. Has the Columbus area attained the

1997 annual PM, 5 standard?

B. Has the State of Ohio met all plan
requirements of the CAA applicable for
purposes of redesignation of the
Columbus area to attainment of the 1997
annual PM> s standard?

. Ohio Has Met All Applicable
Requirements for Purposes of
Redesignation of the Columbus Area
Under Section 110 and Part D of the
CAA

. Section 110 General SIP Requirements

Part D Requirements

The Columbus Area Has a Fully

Approved Applicable SIP Under Section

110(k) of the CAA

Nonattainment Requirements

4. Effect of the January 4, 2013, D.C. Circuit

Decision Regarding PM, s

Implementation Under Subpart 4 of the

CAA

a. Background

b. Proposal on This Issue

i. Applicable Requirements for Purposes of

Evaluating the Redesignation Request

ii. Subpart 4 Requirements and Ohio’s

Redesignation Request

iii. Subpart 4 and Control of PM, s

Precursors

C. Are the PM; 5 air quality improvements

in the Columbus area due to permanent

and enforceable emission reductions?

1. Permanent and Enforceable Emission

Controls

a. Federal Emission Control Measures

i. Tier 2 Emission Standards for Vehicles

and Gasoline Sulfur Standards

ii. Heavy-Duty Diesel Engine Rule

iii. Non-Road Diesel Engine Standards

iv. Non-Road Spark-Ignition Engines and

Recreational Engine Standards

b. Control Measures in Upwind Areas

i. NOx SIP Call

ii. Clean Air Interstate Rule (CAIR) and

CSAPR

2. Emission Reductions

a. Ohio’s Demonstration That Significant

Emission Reductions Have Occurred in

the Columbus Area and in Upwind Areas

b. VOC and Ammonia Emission

Reductions

c. Conclusions Regarding Emission

Reductions Between 2005 and 2008 in

the Columbus Area

D. Does Ohio have a fully approvable PM s

maintenance plan pursuant to section

175A of the CAA for the Columbus area?

1. What is required in a maintenance plan?

2. Attainment Inventory

Uy

poe

w

3. Demonstration of Maintenance
a. State Demonstration of Maintenance
b. CAIR and CSAPR
i. Background—Effect of the August 21,
2012, D.C. Circuit Decision garding
EPA’s CSAPR

ii. Maintenance Plan Precursor Evaluation
Resulting From Court Decisions

c. EPA’s Conclusion for Ohio’s

Maintenance Demonstration
Monitoring Network
Verification of Continued Attainment
Contingency Plan
Provision for Future Update of the

Annual PM, s Maintenance Plan

E. Has Ohio adopted acceptable MVEBs for
the PM, s maintenance period?

. How are MVEBs developed and what are

the MVEBs for the Columbus area?

What are safety margins?

. Are the 2005 and 2007 base year PM; s-
related emissions inventories for the
Columbus area approvable under section
172(c)(3) of the CAA?

. EPA’s Base Year Emissions Inventory
SIP Policy

. 2005 and 2007 Base Year PM, s-Related
Emission Inventories for the Columbus
Area

VI. Statutory and Executive Order Reviews

Neow

-

=

[

N

I. What should I consider as I prepare
my comments for EPA?

When submitting comments,
remember to:

1. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

2. Follow directions—EPA may ask
you to respond to specific questions or
to organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

3. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

4. Describe any assumptions and
provide any technical information and/
or data you used.

5. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

6. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

7. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

8. Make sure to submit your
comments by the comment period
deadline identified in the proposed rule.

II. What actions is EPA proposing?

EPA is proposing to take several
actions related to the redesignation of
the Columbus area to attainment of the
1997 annual PM, s NAAQS. EPA is
proposing to determine that the
Columbus area has attained the 1997
annual PM, s NAAQS based on quality


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:Doty.Edward@epa.gov

Federal Register/Vol. 78, No. 165/Monday, August 26, 2013 /Proposed Rules

52735

assured, certified 2008-2012 air quality
data.

EPA is proposing to find that the state
of Ohio and the Columbus area meet
requirements for redesignation of the
Columbus area to attainment of the 1997
annual PM, s NAAQS under section
107(d)(3)(E) of the CAA. EPA is, thus,
proposing to grant Ohio’s request for a
redesignation of the Columbus area to
attainment of the 1997 annual PM, s
NAAQS.

EPA is proposing to approve Ohio’s
PM, s maintenance plan for the 1997
annual PM, s NAAQS for the Columbus
area as a revision to the Ohio SIP,
meeting the requirements of section
175A of the CAA. The PM 5
maintenance plan uses projected
emissions data for 2022, but EPA
believes that the plan suffices to
demonstrate maintenance of the 1997
annual PM, s NAAQS in the Columbus
area through 2023. The state of Ohio
commits to revise this maintenance plan
to cover an additional 10 years within
8 years after EPA approves the
redesignation of the Columbus area to
attainment of the 1997 annual PM, 5
NAAQS.

EPA is proposing to approve Ohio’s
2022 PM, s and NOx MVEBs for the
Columbus area. In addition, EPA is
proposing to find these MVEBs as
adequate for purposes of transportation
and general conformity demonstrations
and determinations.

Finally, EPA is proposing to approve
2005 primary PM, 5, NOx, and SO»
emission inventories and 2007 VOC and
ammonia emission inventories for the
Columbus area as satisfying the
requirement of section 172(2)(3) of the
CAA for a current, accurate, and
comprehensive emission inventory.

III. What is the background for these
actions?

Fine particulate pollution can be
emitted directly from a source (e.g.,
primary PM, s, organic particles, crustal
matter, and elemental carbon) or formed
secondarily through chemical reactions
in the atmosphere involving precursor
pollutants emitted from a variety of
sources. Sulfates are a type of secondary
fine particulates formed from reactions
involving SO, emissions from power
plants and industrial facilities. Nitrates,
another common type of secondary
particulate, are formed from combustion
emissions of NOx (primarily NO and
NO:) from power plants, mobile
sources, and other combustion sources.
Emitted precursors of general concern in
the secondary formation of PM, s are
S0,, NOx, VOC, ammonia, and primary
PM, 5, all of which can react in the
atmosphere with other compounds to

form fine particulates locally (within or
immediately downwind of significant
source areas) and adding to PM, s levels
produced through local primary PM, s
emissions and transported PM, s and
PM, s precursors.

The first air quality standards for
PM, s were promulgated on July 18,
1997, at 62 FR 38652. EPA promulgated
an annual standard at a level of 15
micrograms per cubic meter (ug/m3) of
ambient air, based on a three-year
average of the annual mean PM 5
concentrations at each monitoring site
(the site’s PM, s design value for the
annual standard). In the same
rulemaking, EPA promulgated a 24-hour
PM: s standard at a level of 65 pg/ms3,
based on a three-year average of the
annual 98th percentile of 24-hour PM, 5
concentrations at each monitoring site.

On January 5, 2005, at 70 FR 944, EPA
published air quality area designations
for the 1997 annual PM, 5 standard
based on air quality data for calendar
years 2001-2003. In that rulemaking,
EPA designated the Columbus area as
nonattainment for the 1997 annual
PM, 5 standard.

On October 17, 2006, at 71 FR 61144,
the EPA retained the annual PM, s
standard at 15 pg/m3 (2006 annual PM5 s
standard), but revised the 24-hour PM, 5
standard to 35 ug/m3, based again on the
three-year average of the annual 98th
percentile of the 24-hour PM- 5
concentrations. In response to legal
challenges of the 2006 annual PM- s
standard, the U.S. Court of Appeals for
the District of Columbia Circuit (D.C.
Circuit) remanded this standard to EPA
for further consideration. See American
Farm Bureau Federation and National
Pork Producers Council, et al. v. EPA,
559 F.3d 512 (D.C. Cir. 2009).

On January 15, 2013 (78 FR 3086),
EPA finalized a rule revising the annual
PM, s standard to 12 pg/ms3 based on
current scientific evidence regarding the
protection of public health. EPA has not
established attainment and
nonattainment areas for this revised
annual standard and is not addressing
this standard in this proposal.

Since the Columbus area is designated
as nonattainment for the 1997 annual
PM, s standard and not for other PM, 5
standards, today’s proposed action
addresses redesignation of this area for
only this standard.

On September 14, 2011, EPA issued a
final determination that the Columbus
area had attained the 1997 annual PM; 5
standard by the applicable attainment
date (76 FR 56641). This determination
of attainment for the 1997 annual PM, s
standard was based on quality-assured
annual-averaged PM, s concentrations
for PM, s monitoring sites in Franklin

County for the periods of 2007-2009
and 2008-2010. Based on our review of
complete, quality-assured, and state-
certified ambient PM, s monitoring data
from 2010-2012, we are proposing to
determine that the Columbus, Ohio area
continues to attain the 1997 annual
PM..s NAAQS.

On June 3, 2011, OEPA submitted a
request for EPA to redesignate the
Columbus area to attainment of the 1997
annual PM, s NAAQS and to approve a
SIP revision containing emission
inventories and PM, s maintenance plan
for the area. The maintenance plan also
includes 2022 MVEBs for the Columbus
area. In a supplemental submission to
EPA on April 30, 2013, the OEPA
submitted 2007 VOC and ammonia
emission inventories to supplement the
2005 primary PM, 5, SO», and NOx
emission inventories, included in the
June 3, 2011, redesignation request, to
meet the emission inventory
requirement of section 172(c)(3) of the
CAA.

In this proposed rule, EPA takes into
account two recent decisions of the D.C.
Circuit. In the first of the two Court
decisions, the D.C. Circuit, on August
21, 2012, issued its decision in EME
Homer City Generation v. EPA, 696 F.3d
7 (D.C. Cir. 2012), which vacated and
remanded CSAPR and ordered EPA to
continue administering CAIR “pending
. . . development of a valid
replacement.” EME Homer City
Generation, 696 F.3d at 38. The D.C.
Circuit denied all petitions for rehearing
on January 24, 2013.1 In the second
decision, on January 4, 2013, in Natural
Resources Defense Council v. EPA, the
D.C. Circuit remanded to EPA the “Final
Clean Air Fine Particle Implementation
Rule” (72 FR 20586, April 25, 2007) and
the “Implementation of the New Source
Rule (NSR) Program for Particulate
Matter Less than 2.5 Micrometers
(PM>5)” final rule (73 FR 28321, May
16, 2008). 706 F.3d 428 (D.C. Cir. 2013).

IV. What are the criteria for
redesignation to attainment?

The CAA sets forth the requirements
for redesignating a nonattainment area
to attainment of a NAAQS. Specifically,
section 107(d)(3)(E) of the CAA allows
for redesignation provided that: (1) The
Administrator determines that the area
has attained the applicable NAAQS

10n March 29, 2013, EPA and other parties filed
petitions in the Supreme Court seeking certiorari of
the D.C. Circuit’s decision in EME Homer City. On
June 24, 2013, the Supreme Court consolidated the
petitions and granted certiorari. The Supreme
Court’s decision to grant the petitions is not a
decision on the merits but instead a decision to
review the case on the merits. As such, it does not
alter the current status of CAIR or CSAPR. At this
time, CAIR remains in place.
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based on current air quality data; (2) the
Administrator has fully approved an
applicable SIP for the area under section
110(k) of the CAA; (3) the Administrator
determines that the improvement in air
quality is due to permanent and
enforceable emission reductions
resulting from the implementation of
the applicable SIP, Federal air pollution
control regulations and other permanent
and enforceable emission reductions; (4)
the Administrator has fully approved a
maintenance plan for the area meeting
the requirements of section 175A of the
CAA; and, (5) the state containing the
area has met all requirements applicable
to the area for purposes of redesignation
under section 110 and part D of the
CAA.

V. What is EPA’s analysis of the State’s
request?

A. Has the Columbus area attained the
1997 annual PM, s standard?

In a rulemaking published on
September 14, 2011, EPA determined
that the Columbus area had attained the
1997 annual PM, s NAAQS by the
applicable attainment deadline for this
area. The basis and effect of this
determination were discussed in the
notices of proposed (76 FR 28393, May

17, 2011) and final (76 FR 56641,
September 14, 2011) rulemaking. The
determination was based on quality-
assured air quality monitoring data for
2007-2009 showing that the area has
met the standard. The data have been
certified by Ohio.

In this action, we are proposing to
determine that the Columbus area
continues to attain the 1997 annual
PM, s NAAQS based on the most recent
three years of complete, certified and
quality-assured data, and, therefore, we
are proposing to update our
determination of attainment for the
Columbus area. Under EPA’s regulations
at 40 CFR 50.7, the annual primary
(human health-based) and secondary
(environment-based) PM, 5 standards
are met when the annual arithmetic
mean concentration, as determined in
accordance with 40 CFR part 50,
appendix N, is less than or equal to 15.0
ug/ms3 at all relevant monitoring sites in
the area. Under 40 CFR part 50,
appendix N 4.1, a year of PM, 5 data
meets completeness requirements when
at least 75 percent of the scheduled
sampling days for each quarter have
valid data.

EPA has reviewed the ambient air
quality monitoring data for the
Columbus area consistent with the

requirements contained at 40 CFR part
50. EPA’s review focused on Columbus
area PM, s data quality assured and
certified by the state of Ohio for the
period of 2007-2012 and recorded in
the EPA Air Quality System (AQS).

The Columbus area had three PMo 5
monitoring sites with valid, complete
annual PM, 5 data for all three-year
periods considered here. All of these
monitoring sites were located in
Franklin County. A fourth PM; s
monitoring site was located in Franklin
County beginning in 2010, but has yet
to monitor complete, certified annual
mean PM, s concentrations for a three-
year period. Nevertheless, data
measured at this site to date support a
finding of attainment.

Table 1 summarizes the three-year
average annual mean PMo s
concentrations (design values) for the
three PM, s monitoring sites located in
Franklin County for the three-year
periods of 2007-2009, 2008-2010,
2009-2011, and 2010-2012. These
monitors recorded complete PM, 5 data
in accordance with criteria set forth by
EPA in 40 CFR part 50, appendix N.
Available data are considered to be
sufficient for comparison to the NAAQS
if three consecutive years of data exist.

TABLE 1—THE THREE-YEAR PM, s DESIGN VALUES FOR THE COLUMBUS, OHIO AREA MONITORS WITH COMPLETE,
CERTIFIED PM,.s MONITORING DATA FOR 2007—2012

PM, s Three- PM, s Three- PM, s Three- PM, s Three-
year design year design year design year design
County Monitor value value value value
2007-2009 2008-2010 2009-2011 2010-2012
(ug/m3) (ug/m3) (ug/m3) (ug/m3)

Franklin 39-049-0024 13.0 12.5 12.2 11.9
Franklin 39-049-0025 12.9 12.2 11.9 11.6
Franklin 39-049-0081 11.7 11.3 11.2 11.0

EPA’s review of monitoring data from
the 2007-2009, 2008-2010, 2009-2011,
and 2010-2012 monitoring periods
supports EPA’s determination that the
Columbus area has monitored
attainment of the 1997 annual PM, 5
NAAQS for each three-year period
considered (the most recent periods
with complete, quality-assured, and
state-certified annual PM, s
concentrations for this area). Therefore,
EPA proposes to determine that the
Columbus area continues to attain the
1997 annual PM, s NAAQS, and EPA
proposes to renew its determination of
attainment for the Columbus area.

B. Has the State of Ohio met all
requirements of the CAA applicable for
purposes of redesignation of the
Columbus area to attainment of the
1997 annual PM, 5 standard?

We are proposing to find that Ohio
has met all currently applicable SIP
requirements for purposes of
redesignation for the Columbus area
under section 110 of the CAA (general
SIP requirements). We are also
proposing to find that the Ohio SIP
meets all SIP requirements currently
applicable for purposes of redesignation
under part D of title I of the CAA, in
accordance with section 107(d)(3)(E)(v).
We are proposing to find that all
applicable requirements of the Ohio SIP,
for purposes of redesignation, have been
approved, in accordance with section
107(d)(3)(E)(ii) of the CAA. As

discussed below, in this proposed rule,
EPA is proposing to approve Ohio’s
2005 (primary PM; 5, SO,, and NOx) and
2007 (VOC and ammonia) emissions
inventories as meeting the requirements
of section 172(c)(3) of the CAA for a
comprehensive emissions inventory.

In making these proposed findings,
we have ascertained which SIP
requirements are applicable for
purposes of redesignation, and have
concluded that there are measures in the
Ohio SIP meeting these requirements.
These measures are approved or will be
approved by the time of final
rulemaking.
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1. Ohio Has Met All Applicable Plan
Requirements for Purposes of
Redesignation of the Columbus Area
Under Section 110 and Part D of the
CAA

a. Section 110 General SIP
Requirements

Section 110(a) of title I of the CAA
contains the general requirements for a
SIP. Section 110(a)(2) provides that the
implementation plan submitted by a
state must have been adopted by the
state after reasonable public notice and
hearing, and, among other things, must:
(1) Include enforceable emission
limitations and other control measures,
means or techniques necessary to meet
the requirements of the CAA; (2)
provide for establishment and operation
of appropriate devices, methods,
systems and procedures necessary to
monitor ambient air quality; (3) provide
for implementation of a source permit
program to regulate the modification
and construction of a stationary source
within areas covered by the plan; (4)
include provisions for the
implementation of part C, Prevention of
Significant Deterioration (PSD), and part
D, New Source Review (NSR), permit
programs; (5) include criteria for
stationary source emission control
measures, monitoring and reporting; (6)
include provisions for air quality
modeling; and (7) provide for public
and local agency participation in
planning and emission control rule
development.

Section 110(a)(2)(D) of the CAA
requires that a SIP contain measures to
prevent sources in a state from
significantly contributing to air quality
problems in another state. EPA believes
that the requirements linked with a
particular nonattainment area’s
designation are the relevant measures to
evaluate in reviewing a redesignation
request. The transport SIP submittal
requirements, where applicable,
continue to apply to a state regardless of
the designation of any one particular
area in the state. Thus, we believe that
these requirements should not be
construed to be applicable requirements
for purposes of redesignation.

Further, we believe that the other
section 110 elements described above
that are not connected with
nonattainment plan requirements and
not linked with an area’s attainment
status are also not applicable
requirements for purposes of
redesignation. A state remains subject to
these requirements after an area is
redesignated to attainment. We
conclude that only the section 110 and
part D requirements that are linked with
a particular area’s designation are the

relevant measures we must consider in
evaluating a redesignation request. This
approach is consistent with EPA’s
existing policy on applicability of
conformity and oxygenated fuels
requirements for redesignation
purposes, as well as with section 184
ozone transport requirements. See:
Reading, Pennsylvania proposed and
final rulemakings (61 FR 53174-53176,
October 10, 1996, and 62 FR 24826, May
7, 1997); Cleveland-Akron-Loraine,
Ohio final rulemaking (61 FR 20458,
May 7, 1996); and Tampa, Florida final
rulemaking (60 FR 62748, December 7,
1995). See also the discussion on this
issue in the Cincinnati, Ohio 1-hour
ozone redesignation (65 FR 37890, June
19, 2000), and in the Pittsburgh,
Pennsylvania 1-hour ozone
redesignation (66 FR 50399, October 19,
2001).

We have reviewed the Ohio SIP and
have concluded that it meets the general
SIP requirements under section 110 of
the CAA to the extent they are
applicable for purposes of this
redesignation. EPA has previously
approved provisions of Ohio’s SIP
addressing section 110 requirements,
including provisions addressing
particulate matter, at 40 CFR 52.1870.
On December 5, 2007, and September 4,
2009, Ohio made submittals addressing
“infrastructure SIP”’ elements required
under CAA section 110(a)(2). EPA
proposed approval of the December 5,
2007, submittal on April 28, 2011, at 76
FR 23757, and published final approval
on July 14, 2011, at 76 FR 41075. The
requirements of section 110(a)(2),
however, are statewide requirements
that are not linked to the PM 5
nonattainment status of the Columbus
area. Therefore, EPA believes that these
SIP elements are not applicable
requirements for purposes of review of
the state’s PM, s redesignation request.

b. Part D Requirements

EPA is proposing to determine that,
upon approval of the base year
emissions inventories discussed below
in section V.F of this rulemaking, the
Ohio SIP will meet the SIP requirements
for the Columbus area applicable for
purposes of redesignation under part D
of the CAA.

Subpart 1 of part D, found in sections
172-176 of the CAA, sets forth the basic
nonattainment requirements applicable
to all pollutant nonattainment areas.

Subpart 1 Section 172 Requirements

For purposes of evaluating this
redesignation request, the applicable
section 172 SIP requirements for the
Columbus area are contained in sections
172(c)(1)—(9) of the CAA. A thorough

discussion of these requirements can be
found in the General Preamble for
Implementation of Title I (57 FR 13498,
April 16, 1992).

Section 172(c)(1) requires the plans
for all nonattainment areas to provide
for implementation of all Reasonably
Available Control Measures (RACM) as
expeditiously as practicable and to
provide for attainment of the primary
(human health-based) NAAQS. EPA
interprets this requirement to impose a
duty on all nonattainment areas to
consider all available control measures
and to adopt and implement such
measures as are reasonably available for
implementation in each area as
components of the area’s attainment
demonstration. Because attainment has
been achieved in the Columbus area, no
additional measures are needed to
provide for attainment, and the section
172(c)(1) requirements are no longer
considered to be applicable as long as
the area continues to attain the standard
(becoming permanently not applicable
upon final redesignation of the area to
attainment of the 1997 annual PM, s
standard, when the area’s maintenance
plan will dictate the need for additional
emission control measures) (40 CFR
51.1004(c)).

The Reasonable Further Progress
(RFP) requirement under CAA section
172(c)(2) is defined as progress that
must be made toward attainment. This
requirement is not relevant for purposes
of redesignation because the Columbus
area has monitored attainment of the
1997 annual PM, s NAAQS. See “State
Implementation Plans; General
Preamble for the Implementation of
Title I of the Clean Air Amendments of
1990,” 57 FR 13498, April 16, 1992,
(General Preamble) at 57 FR 13564. See
also 40 CFR 51.918. In addition, because
the Columbus area has attained the 1997
annual PM, s NAAQS and is no longer
subject to an RFP requirement, the
requirement to submit the section
172(c)(9) contingency measures is not
applicable for purposes of
redesignation. Id.

Section 172(c)(3) requires submission
and approval of a comprehensive,
accurate and current inventory of actual
emissions. Ohio submitted a 2005 base
year emissions inventory for primary
PM; s, SO,, and NOx emissions along
with their redesignation request, and
supplemented these emissions with a
2007 base year emissions inventory for
VOC and ammonia emissions on April
30, 2013. As discussed below, in section
V.F of this proposed rule, EPA is
proposing to approve the 2005 and 2007
base year emissions inventories as
meeting the section 172(c)(3) emission
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inventory requirement for the Columbus
area.

Section 172(c)(4) requires the
identification and quantification of
allowable emissions for major new and
modified stationary sources in an area,
and section 172(c)(5) requires source
permits for the construction and
operation of new and modified major
stationary sources in the nonattainment
area. EPA approved Ohio’s current NSR
program on January 10, 2003 (68 FR
1366). Nonetheless, since PSD
requirements will apply after
redesignation, the area need not have a
fully-approved NSR program for
purposes of redesignation, provided that
the area demonstrates maintenance of
the NAAQS without part D NSR. A
detailed rationale for this view is
described in a memorandum from Mary
Nichols, Assistant Administrator for Air
and Radiation, dated October 14, 1994,
titled, “Part D New Source Review
Requirements for Areas Requesting
Redesignation to Attainment” (Nichols
memorandum). Ohio has demonstrated
that the Columbus area will be able to
maintain the 1997 annual PM, 5
standard without part D NSR in effect in
the Columbus area. Therefore, the state
need not have a fully approved part D
NSR program as a condition for the
approval of the state’s redesignation
request. The state’s PSD program will
become effective in the Columbus area
upon redesignation of this area to
attainment. See rulemakings for Detroit,
Michigan (60 FR 12467-12468, March 7,
1995); Cleveland-Akron-Lorain, Ohio
(61 FR 20458, 20469-20470, May 7,
1996); Louisville, Kentucky (66 FR
53665, October 23, 2001); and, Grand
Rapids, Michigan (61 FR 31834-31837,
June 21, 1996).

Section 172(c)(6) requires the SIP to
contain emission control measures
necessary to provide for attainment of
the standard. Because attainment has
been reached, no additional measures
are needed to provide for attainment.

Section 172(c)(7) requires the SIP to
meet the applicable provisions of
section 110(a)(2). As noted above, we
believe that Ohio’s SIP meets the
requirements of section 110(a)(2)
applicable for purposes of
redesignation.

Subpart 1 Section 176(c)(4)(D)
Conformity SIP Requirements

The requirement to determine
conformity applies to transportation
plans, programs and projects developed,
funded or approved under title 23 of the
U.S. Code and the Federal Transit Act
(transportation conformity), as well as to
all other federally-supported or funded
projects (general conformity).

Section 176(c) of the CAA was
amended by provisions contained in the
Safe, Accountable, Flexible, Efficient
Transportation Equity Act: A Legacy for
Users (SAFETEA-LU), which was
signed into law on August 10, 2005
(Pub. L. 109-59). Among the changes
Congress made to this section of the
CAA were streamlined requirements for
state transportation conformity SIPs.
State transportation conformity
regulations must be consistent with
Federal conformity regulations and
address three specific requirements
related to consultation, enforcement and
enforceability. EPA believes that it is
reasonable to interpret the
transportation conformity SIP
requirements as not applying for
purposes of evaluating a redesignation
request under section 107(d) for two
reasons.

First, the requirement to submit SIP
revisions to comply with the
transportation conformity provisions of
the CAA continues to apply to areas
after redesignation to attainment since
such areas would be subject to section
175A maintenance plans. Second, EPA’s
Federal conformity rules require the
performance of conformity analyses in
the absence of Federally-approved state
rules. Therefore, because areas are
subject to the transportation conformity
requirements regardless of whether they
are redesignated to attainment and,
because they must implement
conformity under Federal rules if state
rules are not yet approved, EPA believes
it is reasonable to view these
requirements as not applying for
purposes of evaluating a redesignation
request. See Wall v. EPA, 265 F.3d 426
(6th Cir. 2001), upholding this
interpretation. See also 60 FR 62748,
62749-62750 (December 7, 1995)
(Tampa, Florida).

Ohio has an approved transportation
conformity SIP (72 FR 20945).

2. The Columbus Area Has a Fully
Approved Applicable SIP Under Section
110(k) of the CAA

Upon final approval of Ohio’s
comprehensive 2005 and 2007
emissions inventories, EPA will have
fully approved the Ohio SIP for the
Columbus area under section 110(k) of
the CAA for all requirements applicable
for purposes of redesignation to
attainment for the 1997 annual PM, 5
NAAQS. EPA may rely on prior SIP
approvals in approving a redesignation
request (See page 3 of the September 4,
1992, John Calcagni memorandum,
“Procedures for Processing Requests to
Redesignate Areas to Attainment”
(Calcagni memorandum); Southwestern
Pennsylvania Growth Alliance v.

Browner, 144 F.3d 984, 989—990 (6th
Cir. 1998); Wall v. EPA, 265 F.3d 426
(6th Cir. 2001)), plus any additional
measures it may approve in conjunction
with a redesignation action. See 68 FR
25413, 25426 (May 12, 2003). Since the
passage of the CAA in 1970, Ohio has
adopted and submitted, and EPA has
fully approved, provisions addressing
various required SIP elements under the
particulate matter standards. In this
action, EPA is proposing to approve
Ohio’s 2005 and 2007 base year
emissions inventories for the Columbus
area as meeting the requirement of
section 172(c)(3) of the CAA for the
1997 annual PM, s standard.

3. Nonattainment Requirements

Under section 172, states with
nonattainment areas must submit plans
providing for timely attainment and
meeting a variety of other requirements.
In 2008, Ohio submitted an attainment
demonstration for PM, s for the
Columbus area. However, pursuant to
40 CFR 51.1004(c), EPA’s determination
that the Columbus area has attained the
1997 annual PM, 5 standard suspends
the requirement for the state to submit,
and for the EPA to rule on, certain SIP
planning elements related to attainment
planning requirements of the CAA,
including attainment demonstration
requirements, the Reasonably Available
Control Technology (RACT)-RACM
requirements of section 172(c)(1) of the
CAA, the RFP and attainment
requirements of sections 172(c)(2) and
(6) and 182(b)(1) of the CAA, and the
contingency measure requirements of
section 172(c)(9) of the CAA.

As a result, the only remaining
requirement under section 172 to be
considered is the emissions inventory
requirement under section 172(c)(3) of
the CAA. As discussed in section V.F of
this proposed rule, EPA is proposing to
approve the 2005 and 2007 emissions
inventories that Ohio submitted along
with its redesignation request and
maintenance plan for the Columbus area
and in its April 30, 2013, supplement as
satisfying this emissions inventory
requirement.

No Ohio SIP provision applicable for
redesignation of the Columbus area for
the 1997 PM, s standard is currently
disapproved, conditionally approved or
partially approved. If EPA approves
Ohio’s Columbus area 2005 and 2007
PM, s-based emissions inventories as
proposed, Ohio will have a fully
approved SIP for all requirements
applicable for purposes of
redesignation.
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4. Effect of the January 4, 2013, D.C.
Circuit Decision Regarding PM, s
Implementation Under Subpart 4 of the
CAA

a. Background

As discussed above, on January 4,
2013, in Natural Resources Defense
Council v. EPA, the D.C. Circuit
remanded to EPA the “Final Clean Air
Fine Particle Implementation Rule” (72
FR 20586, April 25, 2007) and the
“Implementation of the New Source
Review (NSR) Program for Particulate
Matter Less than 2.5 Micrometers
(PM>5)” final rule (73 FR 28321, May
16, 2008) (collectively, “1997 PM, s
Implementation Rule”’). 706 F.3d 428
(D.C. Cir. 2013). The Court found that
EPA erred in implementing the 1997
PM, s NAAQS pursuant to the general
implementation provisions of subpart 1
of part D of title I of the CAA, rather
than to the particulate matter-specific
provisions of subpart 4 of part D of title
I

b. Proposal on This Issue

In this portion of the proposed
redesignation, EPA addresses the effect
of the Court’s January 4, 2013, ruling on
the proposed redesignation. As
explained below, EPA is proposing to
determine that the Court’s January 4,
2013, decision does not prevent EPA
from redesignating the Columbus area to
attainment. Even in light of the Court’s
decision, redesignation for this area is
appropriate under the CAA and EPA’s
longstanding interpretations of the
CAA'’s provisions regarding
redesignation. EPA first explains its
longstanding interpretation that
requirements that are imposed, or that
become due, after a complete
redesignation request is submitted for
an area that is attaining the standard, are
not applicable for purposes of
evaluating a redesignation request.
Second, EPA then shows that, even if
EPA applies the subpart 4 requirements
to Ohio’s redesignation request and
disregards the provisions of its 1997
PM; s implementation rule recently
remanded by the Court, the state’s
request for redesignation of this area
still qualifies for approval. EPA’s
discussion takes into account the effect
of the Court’s ruling on the Golumbus
area’s maintenance plan, which EPA
views as approvable when subpart 4
requirements are considered.

i. Applicable Requirements for Purposes
of Evaluating the Redesignation Request

With respect to the 1997 PM, 5
Implementation Rule, the Court’s
January 4, 2013, ruling rejected EPA’s
reasons for implementing the PM, 5

NAAQS solely in accordance with the
provisions of subpart 1, and remanded
that matter to EPA, so that it could
address implementation of the 1997
PM, s NAAQS under subpart 4 of part D
of the CAA, in addition to subpart 1. For
the purposes of evaluating Ohio’s
redesignation request for the Columbus
area, to the extent that implementation
under subpart 4 would impose
additional requirements for areas
designated nonattainment, EPA believes
that those requirements are not
“applicable” for the purposes of CAA
section 107(d)(3)(E), and, thus, EPA is
not required to consider subpart 4
requirements with respect to the
Columbus area redesignation. Under its
longstanding interpretation of the CAA,
EPA has interpreted section 107(d)(3)(E)
to mean, as a threshold matter, that the
part D provisions which are
“applicable” and which must be
approved in order for EPA to
redesignate an area include only those
which came due prior to a state’s
submittal of a complete redesignation
request. See the Calcagni memorandum.
See also “State Implementation Plan
(SIP) Requirements for Areas Submitting
Requests for Redesignation to
Attainment of the Ozone and Carbon
Monoxide (CO) National Ambient Air
Quality Standards (NAAQS) on or after
November 15, 1992,” Memorandum
from Michael Shapiro, Acting Assistant
Administrator, Air and Radiation,
September 17, 1993 (Shapiro
memorandum); Final Redesignation of
Detroit-Ann Arbor, (60 FR 12459,
12465—66, March 7, 1995); Final
Redesignation of St. Louis, Missouri, (68
FR 25418, 25424-27, May 12, 2003);
Sierra Club v. EPA, 375 F.3d 537, 541
(7th Cir. 2004) (upholding EPA’s
redesignation rulemaking applying this
interpretation and expressly rejecting
Sierra Club’s view that the meaning of
“applicable” under the statute is
“whatever should have been in the plan
at the time of attainment rather than
whatever actually was in the plan and
already implemented or due at the time
of attainment’’).2 In this case, at the time
that Ohio submitted its redesignation
request, requirements under subpart 4
were not due, and indeed, were not yet
known to apply.

EPA’s view that, for purposes of
evaluating the Columbus area
redesignation, the subpart 4
requirements were not due at the time
the state submitted the redesignation

2 Applicable requirements of the CAA that come
due subsequent to the area’s submittal of a complete
redesignation request remain applicable until a
redesignation is approved, but are not required as
a prerequisite to redesignation. Section 175A(c) of
the CAA.

request is in keeping with the EPA’s
interpretation of subpart 2 requirements
for subpart 1 ozone nonattainment areas
redesignated subsequent to the D.C.
Circuit’s decision in South Coast Air
Quality Mgmt. Dist. v. EPA, 472 F.3d
882 (D.C. Cir. 2006). In South Coast, the
Court found that EPA was not permitted
to implement the 1997 8-hour ozone
standard solely under subpart 1, and
held that EPA was required under the
statute to implement the standard under
the ozone-specific requirements of
subpart 2 as well. Subsequent to the
South Coast decision, in evaluating and
acting upon redesignation requests for
the 1997 8-hour ozone standard that
were submitted to EPA for areas under
subpart 1, EPA applied its longstanding
interpretation of the CAA that
“applicable requirements,” for purposes
of evaluating a redesignation, are those
that had been due at the time the
redesignation request was submitted.
See, e.g., Proposed Redesignation of
Manitowoc County and Door County
Nonattainment Areas (75 FR 22047,
22050, April 27, 2010). In those actions,
EPA, therefore, did not consider subpart
2 requirements to be “applicable” for
the purposes of evaluating whether the
area should be redesignated under
section 107(d)(3)(E).

EPA’s interpretation derives from
CAA section 107(d)(3). Section
107(d)(3)(E)(v) states that, for an area to
be redesignated, a state must meet ““all
requirements ‘applicable’ to the area
under section 110 and part D.” Section
107(d)(3)(E)(ii) provides that the EPA
must have fully approved the
“applicable” SIP for the area seeking
redesignation. These two sections read
together support EPA’s interpretation of
“applicable” as only those requirements
that came due prior to submission of a
complete redesignation request. First,
holding states to an ongoing obligation
to adopt new CAA requirements that
arise after the states submit their
redesignation requests, in order to be
redesignated, would make it
problematic or impossible for EPA to act
on redesignation requests in accordance
with the 18 month deadline Congress
set for EPA action in section
107(d)(3)(D). If “applicable
requirements”” were interpreted to be a
continuing flow of requirements with no
reasonable limitation, states, after
submitting redesignation requests,
would be forced continuously to make
additional SIP submissions that in turn
would require EPA to undertake further
notice-and-comment rulemaking actions
to act on those submissions. This would
create a regime of unceasing rulemaking
that would delay action on the
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redesignation requests beyond the 18
month timeframe provided by the CAA
for this purpose.

Second, a fundamental premise for
redesignating a nonattainment area to
attainment is that the area has attained
the relevant NAAQS due to emission
reductions from existing controls. Thus,
an area, for which a redesignation
request has been submitted, would have
already attained the NAAQS as a result
of satisfying statutory requirements that
came due prior to the submission of the
request. Absent a showing that
unadopted and unimplemented
requirements are necessary for future
maintenance, it is reasonable to view
the requirements applicable for
purposes of evaluating the redesignation
request as including only those SIP
requirements that have already come
due. These are the requirements that led
to attainment of the NAAQS. To require,
for redesignation approval, that a state
also satisfy additional SIP requirements
coming due after the state submits its
complete redesignation request, and
while EPA is reviewing it, would
compel the state to do more than is
necessary to attain the NAAQS, without
a showing that the additional
requirements are necessary for
maintenance.

In the context of this redesignation,
the timing and nature of the Court’s
January 4, 2013, decision in NRDC'v.
EPA compound the consequences of
imposing requirements that come due
after the redesignation request is
submitted. The state of Ohio submitted
its redesignation request on June 3,
2011, but the Court did not issue its
decision remanding EPA’s 1997 PM; s
Implementation Rule concerning the
applicability of the provisions of
subpart 4 until January 2013.

To require the state’s fully-completed
and pending redesignation request to
comply now with requirements of
subpart 4 that the Court announced only
in January 2013, would be to give
retroactive effect to such requirements
when the state had no notice that it was
required to meet them. The D.C. Circuit
recognized the inequity of this type of
retroactive impact in Sierra Club v.
Whitman, 285 F.3d 63 (D.C. Cir. 2002),3
where it upheld the District Court’s
ruling refusing to make retroactive
EPA’s determination that the St. Louis

3 Sierra Club v. Whitman was discussed and
distinguished in a recent D.C. Circuit decision that
addressed retroactivity in a quite different context,
where, unlike the situation here, EPA sought to give
its regulations retroactive effect. National
Petrochemical and Refiners Ass’n v. EPA, 630 F.3d
145, 163 (D.C. Cir. 2010), rehearing denied, 643
F.3d 958 (D.C. Cir. 2011), cert denied, 132 S. Ct. 571
(2011).

area did not meet its attainment
deadline. In that case, petitioners urged
the Court to make EPA’s nonattainment
determination effective as of the date
that the statute required, rather than the
later date on which EPA actually made
the determination. The Court rejected
this view, stating that applying it
“would likely impose large costs on
States, which would face fines and suits
for not implementing air pollution
prevention plans . . . even though they
were not on notice at the time.” Id. at
68. Similarly, it would be unreasonable
to penalize the state of Ohio by rejecting
its redesignation request for an area that
is already attaining the 1997 PM, s
standard and that met all applicable
requirements known to be in effect at
the time of the redesignation request.
For EPA now to reject the redesignation
request solely because the state did not
expressly address subpart 4
requirements, of which it had no notice,
would inflict the same unfairness
condemned by the Court in Sierra Club
v. Whitman.

ii. Subpart 4 Requirements and Ohio’s
Redesignation Request

Even if EPA were to take the view that
the Court’s January 4, 2013, decision
requires that, in the context of pending
redesignations, subpart 4 requirements
were due and in effect at the time the
state submitted its redesignation
request, EPA proposes to determine that
the Columbus area still qualifies for
redesignation to attainment. As
explained below, EPA believes that the
redesignation request for the Columbus
area, though not expressed in terms of
subpart 4 requirements, substantively
meets the requirements of that subpart
for purposes of redesignating the area to
attainment.

With respect to evaluating the
relevant substantive requirements of
subpart 4 for purposes of redesignating
the Columbus area, EPA notes that
subpart 4 incorporates components of
subpart 1 of part D, which contains
general air quality planning
requirements for areas designated as
nonattainment. See Section 172(c).
Subpart 4 itself contains specific
planning and scheduling requirements
for PM;* nonattainment areas, and,
under the Court’s January 4, 2013,
decision in NRDC v. EPA, these same
statutory requirements also apply to
PM, s nonattainment areas. EPA has
longstanding general guidance that
interprets the 1990 amendments to the
CAA, and which makes
recommendations to states for meeting

4PM, refers to particulates nominally 10

micrometers in diameter or smaller.

the statutory requirements for SIPs
addressing nonattainment areas. See
General Preamble. In the General
Preamble, EPA discussed the
relationship of subpart 1 and subpart 4
SIP requirements, and pointed out that
subpart 1 requirements were to an
extent “‘subsumed by, or integrally
related to, the more specific PM—10
requirements.” 57 FR 13538 (April 16,
1992). The subpart 1 requirements
include, among other things, provisions
for attainment demonstrations, RACM,
RFP, emissions inventories, and
contingency measures.

For the purposes of this redesignation,
in order to identify additional
requirements which would apply under
subpart 4, we are considering the
Columbus area to be a “moderate” PM, s
nonattainment area. Under section 188
of the CAA, all areas designated
nonattainment areas under subpart 4
would initially be classified by
operation of law as “moderate”
nonattainment areas, and would remain
moderate nonattainment areas unless
and until EPA reclassifies the areas as
“serious”’ nonattainment areas.
Accordingly, EPA believes that it is
appropriate to limit the evaluation of
the potential impacts of subpart 4
requirements to those that would be
applicable to moderate nonattainment
areas. Sections 189(a) and (c) of subpart
4 apply to moderate nonattainment
areas and include the following: (1) An
approved permit program for
construction of new and modified major
stationary sources (section 189(a)(1)(A));
(2) an attainment demonstration (section
189(a)(1)(B)); (3) provisions for RACM
(section 189(a)(1)(C)); and (4)
quantitative milestones demonstrating
RFP toward attainment by the
applicable attainment date (section
189(c)).

The permit requirements of subpart 4,
as contained in section 189(a)(1)(A),
refer to and apply the subpart 1 permit
provisions requirements of sections 172
and 173 to PM,o, without adding to
them. Consequently, EPA believes that
section 189(a)(1)(A) does not itself
impose for redesignation purposes any
additional requirements for moderate
areas beyond those contained in subpart
1.5 In any event, in the context of
redesignation, EPA has long relied on
the interpretation that a fully approved
nonattainment NSR program is not
considered an applicable requirement
for redesignation, provided that the area
can maintain the standard with a PSD
program after redesignation. A detailed

5 The potential effect of section 189(e) on section
189(a)(1)(A) for purposes of evaluating this
redesignation request is discussed below.
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rationale for this view is described in
the Nichols memorandum. See also
rulemakings for Detroit, Michigan (60
FR 12467-12468, March 7, 1995);
Cleveland-Akron-Lorain, Ohio (61 FR
20458, 20469-20470, May 7, 1996);
Louisville, Kentucky (66 FR 53665,
October 23, 2001); and Grand Rapids,
Michigan (61 FR 31834-31837, June 21,
1996).

With respect to the specific
attainment planning requirements under
subpart 4,5 when EPA evaluates a
redesignation request under either
subpart 1 and/or 4, any area that is
attaining the PM, s standard is viewed
as having satisfied the attainment
planning requirements for these
subparts. For redesignations, EPA has,
for many years, interpreted attainment-
linked requirements as not applicable
for areas attaining the standard. In the
General Preamble, EPA stated that:

The requirements for RFP will not apply in
evaluating a request for redesignation to
attainment since, at a minimum, the air
quality data for the area must show that the
area has already attained. Showing that the
State will make RFP towards attainment will,
therefore, have no meaning at that point.

General Preamble, 57 FR 13498, 13564.
The General Preamble also explained
that:

[tThe section 172(c)(9) requirements are
directed at ensuring RFP and attainment by
the applicable date. These requirements no
longer apply when an area has attained the
standard and is eligible for redesignation.
Furthermore, section 175A for maintenance
plans . . . provides specific requirements for
contingency measures that effectively
supersede the requirements of section
172(c)(9) for these areas.

Id.

EPA similarly stated in its 1992
Calcagni memorandum that, “The
requirements for reasonable further
progress and other measures needed for
attainment will not apply for
redesignations because they only have
meaning for areas not attaining the
standard.”

It is evident that, even if we were to
consider the Court’s January 4, 2013,
decision in NRDC v. EPA to mean that
attainment-related requirements specific
to subpart 4 should be imposed
retroactively 7 and, thus, are now past
due, those requirements do not apply to
an area that is attaining the 1997 PM, s
standard, for the purpose of evaluating
a pending request to redesignate the

6i.e., attainment demonstration, RFP, RACM,
milestone requirements, and contingency measures.

7 As EPA has explained above, we do not believe
that the Court’s January 4, 2013, decision should be
interpreted so as to impose these requirements on
the states retroactively. Sierra Club v. Whitman,
supra.

area to attainment. EPA has consistently
enunciated this interpretation of
applicable requirements under section
107(d)(3)(E) since the General Preamble
was published more than twenty years
ago. Courts have recognized the scope of
EPA’s authority to interpret “applicable
requirements” in the redesignation
context. See Sierra Club v. EPA, 375
F.3d 537 (7th Cir. 2004).

Moreover, even outside the context of
redesignations, EPA has viewed the
obligations to submit attainment-related
SIP planning requirements of subpart 4
as inapplicable for areas that EPA
determines are attaining the standard.
EPA’s prior “Clean Data Policy”
rulemakings for the PM;o NAAQS, also
governed by the requirements of subpart
4, explain EPA’s reasoning. They
describe the effects of a determination of
attainment on the attainment-related SIP
planning requirements of subpart 4. See
“Determination of Attainment for Coso
Junction Nonattainment Area,” (75 FR
27944, May 19, 2010). See also Coso
Junction proposed PM;, redesignation,
(75 FR 36023, 36027, June 24, 2010);
Proposed and Final Determinations of
Attainment for San Joaquin
Nonattainment Area (71 FR 40952,
4095455, July 19, 2006; and 71 FR
63641, 63643—47 October 30, 2006). In
short, EPA in this context, has also long
concluded that to require states to meet
superfluous SIP planning requirements
is not necessary and not required by the
CAA, so long as those areas continue to
attain the relevant NAAQS.

Elsewhere in this notice, EPA
proposes to determine that the area has
attained the 1997 PM, 5 standard. Under
its longstanding interpretation, EPA is
proposing to determine here that the
area meets the attainment-related plan
requirements of subparts 1 and 4.

Thus, EPA is proposing to conclude
that the requirements to submit an
attainment demonstration under
189(a)(1)(B), a RACM determination
under section 172(c)(1) and section
189(a)(1)(c), a RFP demonstration under
189(c)(1), and contingency measure
requirements under section 172(c)(9) are
satisfied for purposes of evaluating the
redesignation request.

iii. Subpart 4 and Control of PM, s
Precursors

The D.C. Circuit, in NRDC v. EPA,
remanded to EPA the two rules at issue
in the case with instructions to EPA to
re-promulgate them consistent with the
requirements of subpart 4. EPA, in this
section, addresses the Court’s opinion
with respect to PM; 5 precursors. While
past implementation of subpart 4 for
PM,, has allowed for control of PM;o
precursors, such as NOx from major

stationary, mobile, and area sources, in
order to attain the standard as
expeditiously as practicable, CAA
section 189(e) specifically provides that
control requirements for major
stationary sources of direct PM;, shall
also apply to PM, precursors from
those sources, except where EPA
determines that major stationary sources
of such precursors “do not contribute
significantly to PM,o levels which
exceed the standard in the area.”

EPA’s 1997 PM, s implementation
rule, remanded by the D.C. Circuit,
contained rebuttable presumptions
concerning certain PM; s precursors
applicable to attainment plans and
control measures related to those plans.
Specifically, in 40 CFR 51.1002, EPA
provided, among other things, that a
state was “‘not required to address VOC
[and ammonia] as . . . PM, 5 attainment
plan precursor(s] and to evaluate
sources of VOC [and ammonia]
emissions in the State for control
measures.” EPA intended these to be
rebuttable presumptions. EPA
established these presumptions at the
time because of uncertainties regarding
the emission inventories for these
pollutants and the effectiveness of
specific control measures in various
regions of the country in reducing PM, s
concentrations. EPA also left open the
possibility for such regulation of VOC
and ammonia in specific areas where
that was necessary.

The Court, in its January 4, 2013,
decision, made reference to both section
189(e) and 40 CFR 51. 1002, and stated
that, “In light of our disposition, we
need not address the petitioners’
challenge to the presumptions in [40
CFR 51.1002] that volatile organic
compounds and ammonia are not PMs 5
precursors, as subpart 4 expressly
governs precursor presumptions.”
NRDC v. EPA, at 27, n.10.

Elsewhere in the Court’s opinion,
however, the Court observed:

Ammonia is a precursor to fine particulate
matter, making it a precursor to both PM, s
and PM,o. For a PM,( nonattainment area
governed by subpart 4, a precursor is
presumptively regulated. See 42 U.S.C.

§ 7513a(e) [section 189(e)].

Id. at 21, n.7. For a number of reasons,
EPA believes that its proposed
redesignation of the Columbus area is
consistent with the Court’s decision
with respect to subpart 4. First, while
the Court, citing section 189(e), stated
that “for a PM, area governed by
subpart 4, a precursor is ‘presumptively
regulated,”” the Court expressly
declined to decide the specific
challenge to EPA’s 1997 PM, 5
implementation rule provisions
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regarding ammonia and VOC as
precursors. The Court had no occasion
to reach whether and how it was
substantively necessary to regulate any
specific precursor in a particular PMs s
nonattainment area, and did not address
what might be necessary for purposes of
acting upon a redesignation request.

However, even if EPA takes the view
that the requirements of subpart 4 were
deemed applicable at the time the state
submitted the redesignation request,
and disregards the implementation
rule’s rebuttable presumptions regarding
ammonia and VOC as PM, s precursors,
the regulatory consequence would be to
consider the need for regulation of all
precursors from any sources in the area
to demonstrate attainment and to apply
the section 189(e) provisions to major
stationary sources of precursors. In the
case of the Columbus area, EPA believes
that doing so is consistent with
proposing redesignation of the area for
the 1997 PM, s standard. The Columbus
area has attained the 1997 PM, s
standard without any specific additional
controls of VOC and ammonia
emissions from any sources in the area.

Precursors in subpart 4 are
specifically regulated under the
provisions of section 189(e), which
requires, with important exceptions,
control requirements for major
stationary sources of PM, precursors.8
Under subpart 1 and EPA’s prior
implementation rule, all major
stationary sources of PM, 5 precursors
were subject to regulation, with the
exception of ammonia and VOC. Thus,
we must address here whether
additional controls of ammonia and
VOC from major stationary sources are
required under section 189(e) of subpart
4 in order to redesignate the area for the
1997 PM. s standard. As explained
below, we do not believe that any
additional controls of ammonia and
VOC are required in the context of this
redesignation.

In the General Preamble, EPA
discusses its approach to implementing
section 189(e). See 57 FR 13538—-13542.
With regard to precursor regulation
under section 189(e), the General
Preamble explicitly stated that control
of VOC under other CAA requirements
may suffice to relieve a state from the
need to adopt precursor controls under
section 189(e). See 57 FR 13542. EPA,
in this proposal, proposes to determine
that the SIP has met the provisions of

8 Under either subpart 1 or subpart 4, for
purposes of demonstrating attainment as
expeditiously as practicable, a state is required to
evaluate all economically and technologically
feasible control measures for direct PM emissions
and precursor emissions, and to adopt those
measures that are deemed reasonably available.

section 189(e) with respect to ammonia
and VOC as precursors. This proposed
determination is based on our findings
that: (1) The Columbus area contains no
major stationary sources of ammonia,
and (2) existing major stationary sources
of VOC are adequately controlled under
other provisions of the CAA regulating
the ozone NAAQS.? In the alternative,
EPA proposes to determine that, under
the express exception provisions of
section 189(e), and in the context of the
redesignation of the area, which is
attaining the 1997 annual PM 5
standard, at present ammonia and VOC
precursors from major stationary
sources do not contribute significantly
to levels exceeding the 1997 annual
PM. 5 standard in this area. See 57 FR
13539-13542.

EPA notes that its 1997 PM, 5
Implementation Rule provisions in 40
CFR 51.1002 were not directed at
evaluation of PM, s precursors in the
context of redesignation, but at SIP
plans and control measures required to
bring a nonattainment area into
attainment of the 1997 PM» s NAAQS.
By contrast, redesignation to attainment
primarily requires the area to have
already attained due to permanent and
enforceable emission reductions, and to
demonstrate that controls in place can
continue to maintain the standard.
Thus, even if we regard the Court’s
January 4, 2013, decision as calling for
“presumptive regulation” of ammonia
and VOC for the control of PM, s under
the attainment planning provisions of
subpart 4, those provisions do not
require additional control of these
precursors for an area that already
qualifies for redesignation. Nor does
EPA believe that requiring Ohio to
address precursors differently than they
have already done would result in a
substantively different outcome.

Although, as EPA has emphasized, its
consideration here of precursor
requirements under subpart 4 is in the
context of a redesignation to attainment,
EPA’s existing interpretation of subpart
4 requirements with respect to
precursors in attainment plans for PM;o
contemplates that states may develop
attainment plans that regulate only
those precursors that are necessary for
purposes of attainment in the area in
question, i.e., states may determine that
only certain precursors need to be
regulated for attainment and control
purposes.10 Courts have upheld this

9The Columbus area has reduced VOC emissions
through the implementation of various control
programs including VOC RACT regulations and
various on-road and non-road motor vehicle control
programs.

10 See, e.g., “Approval and Promulgation of
Implementation Plans for California—San Joaquin

approach to the requirements of subpart
4 for PM,.11 EPA believes that
application of this approach to PM, s
precursors under subpart 4 is
reasonable. Because the Columbus area
has already attained the 1997 PM, s
NAAQS with its current approach to
regulation of PM, s precursors, EPA
believes that it is reasonable to conclude
in the context of this redesignation that
there is no need to revisit the attainment
control strategy with respect to the
treatment of precursors. Even if the
Court’s decision is construed to impose
an obligation, in evaluating this
redesignation request, to consider
additional precursors under subpart 4, it
would not affect EPA’s approval here of
Ohio’s request for redesignation of the
Columbus area. In the context of a
redesignation, the state has shown that
the Columbus area has attained the
standard. Moreover, the state has shown
and EPA has proposed to determine that
attainment in this area is due to
permanent and enforceable emissions
reductions on all precursors necessary
to provide for continued attainment.
Therefore, no further control of
additional precursors is necessary.
Accordingly, EPA does not view the
January 4, 2013, decision of the Court as
precluding redesignation of the
Columbus area to attainment for the
1997 PM, s NAAQS at this time.

In sum, even if Ohio were required to
address precursors for the Columbus
area under subpart 4 rather than under
subpart 1, as interpreted in EPA’s
remanded 1997 PM, s Implementation
Rule, EPA would still conclude that the
area had met all applicable
requirements for purposes of
redesignation in accordance with
section 107(d)(3)(E)(ii) and (v).

C. Are the PM s air quality
improvements in the Columbus area due
to permanent and enforceable emission
reductions?

For purposes of redesignation, section
107(d)(3)(E)(iii) of the CAA requires the
state to demonstrate that the
improvement in air quality is due to
permanent and enforceable emission
reductions resulting from the
implementation of the SIP, applicable
Federal air pollution control
regulations, and other permanent and
enforceable emission reductions. EPA

Valley PM-10 Nonattainment Area; Serious Area
Plan for Nonattainment of the 24-Hour and Annual
PM-10 Standards,” 69 FR 30006 (May 26, 2004)
(approving a PM, attainment plan that imposed
controls on direct PM,o and NOx emissions and that
did not impose controls on SO, VOC, or ammonia
emissions).

11 See, e.g., Assoc. of Irritated Residents v. EPA,
423 F.3d 989 (9th Cir. 2005).
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finds that Ohio has demonstrated that
the observed PM, s air quality
improvement in the Columbus area is
due to permanent and enforceable
emission reductions. In making this
demonstration, Ohio has determined the
change in primary PM, s, NOx, and SO,
emissions between 2005, one of the
years in which the Columbus area
violated the 1997 annual PM 5
standard, and 2008, one of the years in
which the Columbus area attained the
1997 annual PM, 5 standard. The
reduction in emissions and the
corresponding improvement in air
quality over this time period can be
attributed to a number of regulatory
control measures that have been
implemented in the Columbus area and
in surrounding contributing areas.

1. Permanent and Enforceable Emission
Controls

The following is a discussion of
permanent and enforceable emission
control measures that have been
implemented in the Columbus area and
in upwind areas (resulting in lower
pollutant transport into the Columbus
area).

a. Federal Emission Control Measures

Reductions in PM; s precursor
emissions have occurred statewide and
in upwind areas as a result of the
following Federal emission control
measures. Most of these emission
control measures will result in
additional emission reductions in the
future.

i. Tier 2 Emission Standards for
Vehicles and Gasoline Sulfur Standards

These emission control requirements
result in lower VOC, NOx, and SO»
emissions from new cars and light-duty
trucks, including sport utility vehicles.
The Federal rules were phased in
between 2004 and 2009. The EPA has
estimated that, by the time post-2009
vehicles have entirely replaced pre-2009
vehicles, the following vehicle NOx
emission reductions will occur
nationwide: Passenger cars (light-duty
vehicles, 77 percent; light-duty trucks,
minivans, and sport utility vehicles, 86
percent; and, larger sport utility
vehicles, vans, and heavier trucks, 65 to
95 percent. VOC emission reductions
will be approximately 12 percent for
passenger cars, 18 percent for smaller
sports utility vehicles, light trucks, and
minivans, and 15 percent for larger
sports utility vans, and heavier trucks.
Some of the emission reductions
resulting from new vehicle standards
occurred during the 2005—2008 period.
Additional emission reductions
occurred subsequent to 2008, and will

continue to occur as the result of this
emission control throughout the
maintenance period as new vehicles
replace older vehicles. The Tier 2
standards also reduced the sulfur
content of gasoline to 30 parts per
million (ppm) beginning in January
2006. The sulfur content of gasoline is
estimated to be reduced by up to 90
percent by the end of the
implementation of this emission control
program.

ii. Heavy-Duty Diesel Engine Rule

This rule, which EPA issued in July
2000, limits the sulfur content of diesel
fuel and went into effect in 2004. A
second phase of implementation took
effect in 2007 and resulted in reduced
PM, s emissions from heavy-duty
highway diesel engines and further
reduced the highway diesel fuel sulfur
content to 15 ppm. The full
implementation of this rule is estimated
to achieve a 90 percent reduction in
direct PM, s emissions (including direct
emissions of sulfates) and a 95 percent
reduction of NOx emissions for new
engines using low sulfur diesel fuel. The
reductions in fuel sulfur content
occurred by during the 2007-2009
attainment period; however, additional
emission reductions will continue to
occur throughout the maintenance
period as vehicles with older heavy-
duty diesel engines are replaced by
vehicles with newer diesel engines. This
rule will also lower SO, emissions from
engines using the low sulfur diesel fuel,
resulting in lower PM, s sulfate
concentrations; however, EPA has not
estimated the level of this emission
reduction and the level of its impact on
PM, 5 concentrations.

iii. Non-Road Diesel Engine Standards

In May 2004, EPA promulgated a rule
to establish emission standards for large
non-road diesel engines, such as those
used in construction, agriculture, or
mining operations, and to regulate the
sulfur content in non-road diesel fuel.
The engine emission standards in this
rule were to be phased in between 2008
and 2014. This rule reduced the
allowable sulfur content in non-road
diesel fuel by over 99 percent. Prior to
2006, non-road diesel fuel averaged
approximately 3,400 ppm in sulfur
content. This rule limits non-road diesel
fuel sulfur content to 500 ppm by 2010.
The combined engine standards and
fuel sulfur content limits reduced NOx
and PM, s emissions (including direct
emissions of sulfates) from large non-
road diesel engines by over 90 percent
compared to pre-control non-road
engines using the higher sulfur content
diesel fuel. This rule achieved all of the

reductions in fuel sulfur content by
2010. Some emission reductions from
the new engine emission standards were
realized over the 2007—-2009 attainment
period, although most of the engine
emission reductions will occur during
the maintenance period as the non-road
diesel engines are replaced with newer
engines.

iv. Non-Road Spark-Ignition Engines
and Recreational Engine Standards

Although Ohio did not document this
Federal emission control measure in its
May 2011 “Redesignation Request and
Maintenance Plan for the Columbus
PM, s Nonattainment Area” nor in the
supplemental emissions submittal, Ohio
could have also taken credit for this
permanent and enforceable Federal
emission control requirement.

In November 2002, EPA promulgated
emission standards for groups of
previously unregulated non-road
engines. These engines include large
spark-ignition engines, such as those
used in forklifts and airport ground-
service equipment; recreational vehicles
using spark-ignition engines, such as
off-highway motorcycles, all-terrain
vehicles, and snowmobiles; and,
recreational marine diesel engines.
Emission standards from large spark-
ignition engines were implemented in
two tiers, with Tier 1 starting in 2004
and Tier 2 starting in 2007. Recreational
vehicle emission standards were phased
in from 2006 through 2012. Marine
diesel engine standards were phased in
from 2006 through 2009.

With full implementation of all of the
non-road spark-ignition engine and
recreational engine standards, an overall
72 percent reduction in VOC, 80 percent
reduction in NOx and 56 percent
reduction carbon monoxide (CO)
emissions are expected by 2020. Some
of these emission reductions had
occurred by the 2008-2010 attainment
period and additional emission
reductions will occur during the
maintenance period as the fleets turn
over.

b. Control Measures in Upwind Areas

Given the significance of sulfates and
nitrates in the Columbus area PM, s air
quality, the area’s PM; 5 air quality is
strongly affected by regulation of SO,
and NOx emissions from power plants
in areas upwind of the Columbus area.
The following discusses the emission
control regulations impacting upwind
area.

i. NOx SIP Call

On October 27, 1998 (63 FR 57356),
EPA issued a NOx SIP call requiring the
District of Columbia and 22 states to
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reduce emissions of NOx. Affected
states were required to comply with
Phase I of the NOx SIP call beginning
in 2004, and with Phase II beginning in
2007. NOx emission reductions
resulting from regulations developed in
response to the NOx SIP call area
permanent and enforceable. The state of
Ohio and other nearby, upwind states,
including Michigan, Indiana, Illinois,
and Kentucky, were subject to the NOx
SIP call.

ii. Clean Air Interstate Rule (CAIR) and
CSAPR

EPA proposed CAIR on January 30,
2004, at 69 FR 4566, and promulgated
CAIR on May 12, 2005, at 70 FR 25162,
and promulgated associated Federal
Implementation Plans (FIPs) on April
28, 2006, at 71 FR 25328, in order to
reduce SO, and NOx emissions and
improve air quality in areas across
Eastern United States. However, on July
11, 2008, the D.C. Circuit vacated and
remanded both CAIR and the associated
CAIR FIPs in their entirety. See North
Carolina v. EPA, 531 F.3d 836 (D.C. Cir.
2008). EPA petitioned for a rehearing,
and the D.C. Circuit issued an order
remanding CAIR and the CAIR FIPs to
EPA without vacatur. See North
Carolina v. EPA, 550 F.3d 1176 (D.C.
Cir. 2008). The D.C. Circuit, thereby, left
CAIR in place in order to “temporarily
preserve the environmental values
covered by CAIR” until EPA replaced it
with a rule consistent with the Court’s
opinion. Id. at 1178. The Court directed
EPA to “remedy CAIR’s flaws”
consistent with the July 11, 2008,
opinion, but declined to impose a
schedule on EPA for completing this
action. Id.

EPA recently promulgated CSAPR (76
FR 48208, August 8, 2011) to replace
CAIR, which, as noted above, had been
in place since 2005. See 76 FR 59517.
CSAPR required significant reductions
in emissions of SO, and NOx from
electric generating units to limit the
interstate transport of these pollutants
and the ozone and fine particulate
matter they form in the atmosphere. See
76 FR 70093.

On December 30, 2011, the D.C.
Circuit issued an order addressing the
status of CSAPR and CAIR in response
to motions filed by numerous parties
seeking a stay of CSAPR pending
judicial review. In that order, the Court
stayed CSAPR pending resolution of the

petitions for review of that rule in EME
Homer City Generation v. EPA (No. 11—
1302 and consolidated cases). The Court
also indicated that EPA was expected to
continue to administer CAIR in the
interim until judicial review of CSAPR
as completed.

On August 21, 2012, the D.C. Circuit
issued a decision to vacate CSAPR. In
that decision, it also ordered EPA to
continue administering CAIR “pending
the promulgation of a valid
replacement.” EME Homer City
Generation, 696 F.3d at 38. The D.C.
Circuit denied all petitions for rehearing
on January 24, 2013. EPA and other
parties have filed petitions for certiorari
to the U.S. Supreme Court. As noted
above, on June 24, 2013, the Supreme
Court consolidated the petitions and
granted certiorari (granted review as
requested by these petitions).
Nonetheless, EPA intends to continue to
act in accordance with the EME Homer
City Generation opinion.

In light of these unique circumstances
and for the reasons explained below, to
the extent that attainment is due to
emission reductions associated with
CAIR, EPA is proposing to determine
that those emission reductions are
sufficiently permanent and enforceable
for purposes of CAA section
107(d)(3)(E)(iii) (and for purposes of
assessing maintenance of the 1997
annual PM, 5 standard in the Columbus
area, as discussed below, for CAA
section 175A).

2. Emission Reductions

a. Ohio’s Demonstration That
Significant Emission Reductions Have
Occurred in the Columbus Area and in
Upwind Areas

To demonstrate that significant
emission reductions have resulted in
attainment, Ohio EPA compared the
Columbus area NOx, SO, and primary
PM_ s emissions for 2005 with those of
2008. As noted above, the 2008
emissions represent those for a year in
which the Columbus area was attaining
the 1997 annual PM, 5 standard (2008 is
the middle year of the 2007—2009 period
in which the Columbus area initially
attained the 1997 annual PM, 5
standard), and 2005 represents a year in
which the Columbus area was violating
this standard.

The derivation of the 2005 (base year)
emissions is discussed in more detail
below in section V.F of this proposed

rule. The derivation of the 2008
(attainment year) emissions is discussed
in more detail here.

The 2008 emissions were based on
actual source activity levels. The point
source emissions were compiled from
Ohio’s annual emissions reports,
submitted to the OEPA by individual
source facilities for all non-Electric
Generating Unit (non-EGU) sources, and
EGU emissions projected from the 2005
EPA Air Market’s acid rain database.
Area source emissions were taken from
the Ohio 2005 periodic inventory and
were projected to 2008 using
Department of Commerce Bureau of
Economic Analysis (BEA) growth factors
and some updated local information.
Area source emissions were calculated
using the most recently available
emission calculation methodologies,
and source activity data (population,
employment by source sector, fuel use,
etc.) specific to 2008. On-road mobile
source emissions were calculated using
EPA’s MOVES2010 emissions model
with 2008 Vehicle Miles Traveled
(VMT) and other vehicle data (roadway
speeds, vehicle type and age
distribution, etc.) provided by the Mid-
Ohio Regional Planning Commission
(MORPC) and Ohio Department of
Transportation (ODOT). Non-road
mobile source emissions were generated
using EPA’s National Mobile Inventory
Model (NMIM) 2002 application and
source activity data projected to 2008.
Emissions for aircraft, commercial
marine vessels, and railroads were
derived separately by contractors under
the direction of the Lake Michigan Air
Directors Consortium (LADCO). Spatial
surrogates were used to allocate
emissions to individual counties.
Biogenic emissions were not calculated
since these emissions are assumed to
remain constant over time (biogenic
emissions are not included in the 2002,
2008, 2015, and 2022 emissions
summarized in this proposed rule).

The 2005 and 2008 emissions for
NOx, SO, and primary PM. s for the
Columbus area are summarized in tables
2 through 4 below. All emissions are in
units of tons per year (TPY). All
summarized emissions are documented
in Ohio’s May 2011 “Redesignation
Request and Maintenance Plan For the
Columbus Annual PM, s Nonattainment
Area.”
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TABLE 2—COMPARISON OF 2005 AND 2008 NOx EMISSION TOTALS FOR THE COLUMBUS AREA BY SOURCE SECTOR

[TPY]

Net change

Source sector 2005 2008 2005-2008
)11 o 10 o= SN 25,188.87 24,373.96 —-814.91
Area Sources ........cccoceeeen. 5,467.2 5,534.32 67.12
On-Road Mobile Sources .... 53,390.61 44,825.81 —8,564.80
Off-Road Mobile Sources 14,609.69 12,728.47 —1,881.22
LI ] =1 TSSOSO PSSR SR 98,656.37 87,462.56 —11,193.81

TABLE 3—COMPARISON OF 2005 AND 2008 PRIMARY PM, s EMISSION TOTALS FOR THE COLUMBUS AREA BY SOURCE

SECTOR
[TPY]

Net change

Source sector 2005 2008 2005-2008
POINE SOUMCES ...ttt e e et e e et e e e et e e e e aeeeeaabaeesasbeeesnseeesnneeeeanneeennns 1,478.64 1,553.83 75.19
Area Sources .........ccceeeunenn. 1,552.43 1,620.06 67.63
On-Road Mobile Sources .... 1,660.33 1,451.09 —209.24
Off-Road Mobile Sources 1,058.53 908.32 —150.21
Lo 1| RRUPR 5,749.93 5,533.3 —216.63

TABLE 4—COMPARISON OF 2005 AND 2008 SO, EMISSION TOTALS FOR THE COLUMBUS AREA BY SOURCE SECTOR

[TPY]

Net change

Source sector 2005 2008 2005-2008
POINE SOUICES . .eeeiieiiiie ettt e e e ettt e e e e e st e e e e e e e eeaaaseeeeaeseassnsaaeeeaeseanssseeaaeaaan 111,266.53 94,553.48 —16,713.05
Area SOUICES ......cccoeeeveuveenns 566.95 563.68 -3.27
On-Road Mobile Sources .... 864.22 283.05 —581.17
Off-Road Mobile Sources 1,603.24 729.80 —873.44
TOMAL ettt ettt ettt e et e et e et e eeae e e he e et e e beeeabeeeheeeateeeaeeebeeataeebeeeareeteeebeeaaeeanreas 114,300.88 96,130.01 —18,170.87

Tables 2 through 4 show that NOx,
SO, and primary PM, s emissions in the
Columbus area have been reduced
significantly between the 2005 violation
year and the 2008 attainment year.

In addition to the local PM, 5
precursor emission reductions, we
believe that regional NOx and SO»
emission reductions resulting from the
implementation of EPA’s Acid Rain

Program (ARP) (see 40 CFR parts 72

through 78), NOx SIP call, and CAIR
have significantly contributed to the
PM, s air quality improvement in the

Columbus area. To assess the change in
regional emissions from states believed

to significantly contribute to annual
PM., s concentrations in the Columbus
area, OEPA has considered the change
in EGU NOx and SO, emissions from

Ohio and surrounding states between
2008 and 2009. Table 5 shows the
reduction in NOx and SO, emissions for
EGUs in Ohio, the LADCO states
(linois, Indiana, Michigan, Ohio, and
Wisconsin), and nationwide (these data
are taken from table 9, page 23 of
OEPA’s May 2011 redesignation and
maintenance plan).

TABLE 5—STATEWIDE EGU EMISSIONS FOR 2008 AND 2009

[TPY]
NOX So2
Area

Percent Percent

2008 2009 reduction 2008 2009 reduction
(0] 41 To TSP 235,018 96,351 59 709,444 601,101 15
LADCO States ... 702,384 393,930 44 2,019,036 1,620,071 20
Nationwide .......ccceeveeiviiie e, 2,996,385 1,990,385 34 7,616,262 5,747,353 25

As can be seen in table 5, the
implementation of CAIR (the primary
additional regional emissions control
implemented during the 2008—-2009
period) resulted in significant

reductions in Ohio, regional, and
nationwide NOx and SO, emissions

from EGUs, all of which OEPA believes

contributed to attainment of the 1997

annual PM, s standard in the Columbus

area. Since CAIR remains in place until
EPA can replace it with an acceptable
new state region-wide emissions control
rule, we believe these emission
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reductions to be permanent and
enforceable.

The information summarized above
shows that emissions of PM- 5 and its
most significant precursors (SO, and
NOx) have significantly decreased
between 2005 and 2009 in the
Columbus area and in states with EGU
emissions significantly impacting the
annual PM, 5 concentrations in the
Columbus area.

b. VOC and Ammonia Emission
Reductions

For several reasons we believe that
VOC emission reductions in the
Columbus area and in upwind states
have also contributed to the observed
improvement in annual PM, s
concentrations in the Columbus area. In
addition, for several reasons, we also
believe that changes in ammonia
emissions have not significantly
impacted the observed annual PM s
concentrations in this area.

First, as noted elsewhere in this
proposed rule in EPA’s discussion of
section 189(e) of the CAA, VOC
emissions in the Columbus area have
historically been well-controlled under
SIP requirements related to ozone and
other pollutants.12 Second, total
ammonia emissions throughout the
Columbus area are very low, estimated
to be 6,101.37 TPY in 2007. See the
discussion of 2007 VOC and ammonia
emissions below. This amount of
ammonia emissions appears especially
small in comparison to the total
amounts of SO, and NOx emissions
sources in the area in 2005. Third, as
described below, available information
shows that no PM, s precursor,
including VOC and ammonia, is
expected to increase over the
maintenance period so as to interfere
with or undermine the state’s
maintenance demonstration.

c. Conclusions Regarding Emission
Reductions Between 2005 and 2008 in
the Columbus Area

From the above, it is concluded that
SO,, NOx, primary PMs s, and VOC
emissions were well controlled between
2005 and 2008 and that significant
reductions in the emissions of these
pollutants occurred in the Columbus
area during this period. During the same

12For a thorough discussion of VOC emission
controls and estimates (2002 and 2004) and
projected (2009 and 2018) VOC emission levels
(summertime emissions) in the Columbus area, see
EPA’s proposed rule for the redesignation of the
Columbus area to attainment of the 1997 8-hour
ozone standard (72 FR 32257, June 12, 2007). We
observe here that the estimated/projected
summertime VOC emission reductions in the
Columbus area also generally reflect reductions in
annual emissions of VOC in this area.

period, emissions of ammonia are
believed to have had minimal impact on
PM., s concentrations in the Columbus
area. We believe that the emission
reductions of the significant PM- s
precursors, including primary PM, s, in
the Columbus area and in upwind states
are responsible for the observed
improvement in annual PM; s
concentrations in the Columbus area.
Based on this observation, we conclude
that the attainment of the 1997 annual
PM, s standard in the Columbus area
can be explained on the basis of
permanent and enforceable emission
reductions within the Columbus area
and in the states regulated by CAIR and
NOx SIP call regulations.

D. Does Ohio have a fully approvable
PM: s maintenance plan pursuant to
Section 175A of the CAA for the
Columbus area?

In conjunction with Ohio’s request to
redesignate the Columbus area to
attainment of the 1997 annual PM, 5
standard, OEPA submitted a SIP
revision to provide for maintenance of
the 1997 annual PM, s standard in the
Columbus area through 2022. This
maintenance plan demonstrates that
emissions in the Columbus area are
projected to remain at or below the
attainment levels throughout the
maintenance period and provides for
corrective action should the 1997
annual standard be violated or
threatened in the Columbus area during
the maintenance period. The following
summarizes the details of the
maintenance plan and maintenance
demonstration.

1. What is required in a maintenance
plan?

Sections 107(d)(3)(E)(iv) and 175A of
the CAA require that states demonstrate
that the areas to be redesignated will
continue to meet the PM, s NAAQS for
at least 10 years after EPA approves the
redesignation of the areas to attainment
of the NAAQS. Section 175A of the
CAA sets forth the required elements of
a maintenance plan. Under section
175A, a state must also commit to
submit a revised maintenance plan
within eight years after redesignation to
provide for maintenance of the standard
for an additional 10 years after the
initial 10-year maintenance period. To
address the possibility of future NAAQS
violations, the maintenance plan must
contain contingency measures with a
schedule for implementation as EPA
deems necessary to assure prompt
correction of any future violations of the
standard.

The Calcagni memorandum provides
additional guidance on the content of a

maintenance plan. The memorandum
states that a maintenance plan should
address the following items: The
attainment emission inventories; a
maintenance demonstration showing
maintenance of the standard for the 10
years of the maintenance period; a
commitment to maintain the existing
monitoring network; documentation of
the factors and procedures to be used for
verification of continued attainment of
the standard; and, a contingency plan to
prevent or correct future violations of
the standard.

2. Attainment Inventory

The OEPA developed NOx, SO», and
primary PM, s emission inventories for
2008, one of the years used to
demonstrate monitored attainment of
the 1997 annual PM, 5 standard. These
emission levels are defined to be the
attainment levels of the emissions. The
2008 attainment levels of the emissions
are summarized in tables 3 through 5
above and in tables 6 through 8 below.

3. Demonstration of Maintenance
a. State Demonstration of Maintenance

Along with the redesignation request,
OEPA submitted a revision of the Ohio
PM, 5 SIP to include a demonstration of
maintenance for the Columbus area, as
required by section 175A of the CAA.
This demonstration shows maintenance
of the 1997 annual PM, 5 standard
through 2022 by showing that current
and future emissions of NOx, SO, and
primary PM, s for the Columbus area
will remain at or below attainment year
emission levels. A maintenance
demonstration may be based on such an
emissions inventory approach. See Wall
v. EPA, 265 F.3d 426 (6th Cir. 2001),
Sierra Club v. EPA, 375 F.3d 537 (7th
Cir. 2004). See also 66 FR 53094, 53099—
53100 (October 19, 2001), 68 FR 25413,
25430-25432 (May 12, 2003).

OEPA used emission projections for
2015 and 2022 to demonstrate
maintenance. For primary PM> s, SO,
and NOx, OEPA prepared emission
estimates for the same source sectors
used for the attainment year emission
estimates. As for the base year and
attainment year, biogenic emissions
were assumed to remain constant, and
were not considered in the maintenance
demonstration analysis.

As done for the 2005 and 2008 mobile
source emissions, OEPA used EPA’s
MOVES2010 mobile source model and
projected traffic levels and other related
mobile source factors to estimate on-
road mobile source emissions for the
maintenance demonstration years. The
on-road mobile source emission
projections were developed assuming
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the continued phase-in of the Federal
motor vehicle emission standards. Total
VMT and other on-road vehicle data for
2015 and 2022 were derived using the
same modeling systems (with projected
input data population, population
distribution, etc.) used to derive the
2005 and 2008 on-road mobile source
emissions. As with the 2005 and 2008
on-road mobile source emissions, EPA’s

rule.

MOVES2010 model was used to
calculate mobile source emission
factors. The 2015 and 2022 on-road
mobile source emissions were used to
establish MVEBs for the Columbus area.
See the additional discussion of the
MVEBs in section V.E of this proposed

Columbus area point and area source
emissions for 2015 and 2022 were

estimated using the 2008 attainment
year emissions and growth factors for
each source category within each source
sector. Emission growth factors were
provided by LADCO.
Tables 6 through 8 summarize the
projected NOx, SO, and primary PM s
emissions for 2008, 2015 and 2022 by
source sector in the Columbus area.

TABLE 6—COMPARISON OF 2008, 2015, AND 2022 NOx EMISSIONS BY SOURCE SECTOR (TPY) FOR THE COLUMBUS

AREA

Source sector 2008 2015 2022 Net change

2008-2022
POINt SOUICES ...ttt e e e et e e e e s e earaeeees 24,373.96 13,159.20 7,627.51 —16,746.45
Area Sources ...... 5,5634.32 5,677.77 5,631.84 97.52
On-Road Mobile .. 44,825.81 21,812.27 10,597.83 —34,227.98
Off-R0AA MODIIE ......ccevieiieiiecee ettt et 12,728.47 8,113.60 3,519.93 —9,208.54
o3 £ SRS 87,462.56 48,662.84 27,377.11 —60,085.45

TABLE 7—COMPARISON OF 2008, 2015, AND 2022 SO, EMISSIONS BY SOURCE SECTOR (TPY) FOR THE COLUMBUS

AREA

Source sector 2008 2015 2022 Net change

2008-2022
POINt SOUICES ...ttt e e et e e e e e e e bae e e e e e eeennnneeees 94,553.48 44,636.32 23,258.56 —71,294.92
Area Sources ...... 563.68 548.39 533.8 —29.88
On-Road Mobile .. 283.05 128.37 124.45 —158.60
(@22 (oY= 1o I 1V, (o] 011 =SOSR 729.80 259.63 149.42 —580.38
TOMAIS oeevrieerieeiietti e e e e e e e e e e e e e e e e e e e e aaaaeaaaaaaaaes 96,130.01 45,572.71 24,066.23 —72,063.78

TABLE 8—COMPARISON OF 2008, 2015, AND 2022 PRIMARY PM, s EMISSIONS BY SOURCE SECTOR (TPY) FOR THE

CoLUMBUS AREA

Net change

Source sector 2008 2015 2022 2008-2052
POINt SOUICES ...ttt e e et e e e e e e et ae e e e e e eeenrneeees 1,553.83 1,647.99 1,745.63 191.80
Area Sources ...... 1,620.06 1,623.79 1,627.88 7.82
On-Road Mobile .. 1,451.09 759.53 486.2 —964.89
Off-R0ad MODIIE .....eoceeiiieeiece e 908.32 613.95 314.31 —594.01
LI 17 1SRRI 5,533.30 4,645.26 4,174.02 —1,359.28

Comparison of the 2008 and projected
2015 and 2022 emissions demonstrates
that future NOx, SO, and primary PM- s
emissions through 2022 will remain
below the 2008 levels in the Columbus
area. EPA concludes that Ohio had
demonstrated maintenance of the 1997
annual PM, 5 standard in the Columbus
area. In addition, for the reasons set
forth below, EPA believes that Ohio’s
submissions, in conjunction with
additional supporting information,
further demonstrate that the Columbus
area will continue to maintain the 1997
annual PM, s standard at least through
2023. Thus, in anticipation that EPA
will complete action on Ohio’s
redesignation request and maintenance
plan in 2013, EPA proposes to conclude

that the state’s maintenance plan
provides for maintenance for the
requisite ten years after redesignation,
in accordance with section 175A of the
CAA.

The rates of decline in emissions of
primary PM, s, NOx, and SO, emissions
from the attainment year, 2008, through
2022 documented in Ohio’s
maintenance demonstration indicate
that emission levels will not only
significantly decline between 2008 and
2022, but that reductions in emissions
(relative to 2008 levels) will continue
through 2023 and beyond. The projected
average annual rates of decline are 4,292
TPY per year for NOx, 5,147 TPY per
year for SO,, and 97 TPY per year for
primary PM; s. These rates of decline are

consistent with monitored and projected
air quality trends and with emission
reductions achieved through emissions
controls and regulations that will
remain in place through 2023.
Furthermore, fleet turnover in on-road
and non-road vehicles that will
continue to occur after 2022 will
provide additional significant emission
reductions.

In addition, as table 1 demonstrates,
monitored PM, 5 design value
concentrations in the Columbus area are
well below the NAAQS in the years
beyond 2008. These PM, 5 design values
are trending downward as time
progresses. Based on the future
projections of emissions in 2015 and
2022, which show significant emission
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reductions in primary PM, s, NOx, and
S0,, it is very unlikely that monitored
PMa; s concentrations in 2023 and
beyond will show violations of the 1997
annual PM, 5 standard. The 2010-2012
p-m.2.5 design values documented in
table 1, coupled with the projected
drops in PM, s precursor emissions,
imply that there will be a PMs 5
attainment margin in the Columbus area
sufficient to buffer against violations of
the 1997 annual PM s standard in the
unlikely event that emissions rise
slightly in the future between 2022 and
2023.

b. CAIR and CSAPR

i. Background—Effect of the August 21,
2012, D.C. Circuit Decision Regarding
EPA’s CSAPR

EPA recently promulgated CSAPR (76
FR 48208, August 8, 2011) to replace
CAIR, which has been in place since
2005. See 76 FR 59517. CAIR requires
significant reductions in emissions of
SO, and NOx from EGUs to limit the
interstate transport of these pollutants
and the ozone and PM; 5 they form in
the atmosphere. See 76 FR 70093. The
D.C. Circuit initially vacated CAIR,
North Carolina v. EPA, 531 F.3d 896
(D.C. Cir. 2008), but ultimately
remanded that rule to EPA without
vacatur to preserve the environmental
benefits provided by CAIR, North
Carolina v. EPA, 550 F.3d 1176, 1178
(D.C. Cir. 2008).

CSAPR included regulatory changes
to sunset (i.e., discontinue) CAIR and
CAIR FIPs for control periods in 2012
and beyond. See 76 FR 48322. Although
the Columbus area redesignation request
and Ohio’s PM, s maintenance plan do
not rely on emission reductions
associated with CAIR, EPA notes that it
is proposing to approve the
redesignation request and PM, s
maintenance plan based, in part, on the
fact that CAIR is to remain in place until
it is replaced by an acceptable interstate
transport control rule.

On December 30, 2011, the D.C.
Circuit issued an order addressing the
status of CSAPR and CAIR in response
to motions filed by numerous parties
seeking a stay of CSAPR pending
judicial review. In that order, the Court
stayed CSAPR pending resolution of the
petitions for review of that rule in EME
Homer City (No. 11-1302 and
consolidated cases). The Court also
indicated that EPA was expected to
continue to administer CAIR in the
interim until judicial review of CSAPR
was completed.

On August 21, 2012, the D.C. Circuit
issued the decision in EME Homer City
to vacate and remand CSAPR and

ordered EPA to continue administrating
CAIR “pending . . . development of a
valid replacement.” EME Homer City,
696 F.3d at 38. The D.C. Circuit denied
all petitions for rehearing on January 24,
2013. EPA and other parties then filed
petitions for certiorari to the U.S.
Supreme Court, which the Supreme
Court granted on June 24, 2013.
Nonetheless, EPA intends to continue to
act in accordance with the EME Homer
City opinion.

In light of these unique circumstances
and for the reasons explained below, to
the extent that attainment and
maintenance is due to emission
reductions associated with CAIR, EPA is
here determining that those reductions
are sufficiently permanent and
enforceable for purposes of CAA
sections 107(d)(3)(E)(iii) and 175A.

As directed by the D.C. Circuit, CAIR
remains in place and enforceable until
EPA promulgates a valid replacement
rule to substitute for CAIR. As noted
above, the Columbus area PM, s
redesignation request and maintenance
plan does not rely on the emission
reductions from CAIR, but attainment of
1997 annual PM; 5 standard in the
Columbus area did result, in part, from
the implementation of CAIR and CAIR
will contribute to maintenance in the
future. Ohio submitted a CAIR SIP,
which was approved by EPA on
February 1, 2008 (73 FR 6034). On July
15, 2009, Ohio submitted revisions to its
CAIR SIP, which EPA approved on
September 25, 2009 (74 FR 48857). In its
redesignation request, Ohio notes that in
2009 facilities began implementing
control programs to address CAIR, and
that CAIR will provide significant
reductions in NOx, SO, primary PM; s
emissions until such time as it is
replaced by a new transport rule. CAIR
was, thus, in place and getting emission
reductions when the Columbus area was
monitoring attainment of the 1997
annual PM, s standard during the 2008—
2012 period.

To the extent that Ohio is relying on
CAIR to support continued attainment
in the Columbus area, the recent
directive from the D.C. Circuit in EME
Homer City ensures that the emission
reductions associated with CAIR will be
permanent and enforceable for the
necessary time period. EPA has been
ordered by the Court to develop a new
rule to address interstate transport to
replace CSAPR and the opinion makes
clear that after promulgating that new
rule EPA must provide states an
opportunity to draft and submit SIPs to
implement that rule. Thus, CAIR will
remain in place until EPA has
promulgated a final rule through a
notice-and-comment rulemaking

process, states have had an opportunity
to draft and submit SIPs in response to
it, EPA has reviewed the SIPs to
determine if they can be approved, and
EPA has taken action on the SIPs,
including promulgating FIPs if
appropriate. The Court’s clear
instruction to EPA is that it must
continue to administer CAIR until a
valid replacement exists, and thus EPA
believes that CAIR emission reductions
may be relied upon until the necessary
actions are taken by EPA and states to
administer CAIR’s replacement.
Furthermore, the Court’s instruction
provides an additional backstop: By
definition, any rule that replaces CAIR
and meets the Court’s direction would
require upwind states to have SIPs that
eliminate any significant contributions
to downwind nonattainment and
prevent interference with maintenance
in downwind areas.

Moreover, in vacating CSAPR and
requiring EPA to continue administering
CAIR, the D.C. Circuit emphasized that
the consequences of vacating CAIR
“might be more severe now in light of
the reliance interests accumulated over
the intervening four years.” EME Homer
City, 696 F.3d at 38. The reliance
interests accumulated include the
interests of states that reasonably
assumed they could rely on reductions
associated with CAIR which brought
certain nonattainment areas into
attainment with the NAAQS. If EPA
were prevented from relying on
reductions associated with CAIR in
redesignation actions, states would be
forced to impose additional, redundant
reductions on top of those achieved by
CAIR. EPA believes this is precisely the
type of irrational result the Court sought
to avoid by ordering EPA to continue
administering CAIR. For these reasons
also, EPA believes it is appropriate to
allow states to rely on CAIR, and the
existing emissions reductions achieved
by CAIR, as sufficiently permanent and
enforceable for regulatory purposes,
such as redesignations. Following
promulgation of the replacement rule
for CSAPR, EPA will review existing
SIPs as appropriate to identify whether
there are any issues that need to be

addressed.

ii. Maintenance Plan Precursor
Evaluation Resulting From Court
Decisions

With regard to the redesignation of
the Columbus area, in evaluating the
effect of the Court’s remand of EPA’s
implementation rule, which included
presumptions against consideration of
VOC and ammonia as PM, 5 precursors,
EPA in this proposal is also considering
the impact of the decision on the
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maintenance plan required under
sections 175A and 107(d)(3)(E)(iv) of the
CAA. To begin with, EPA notes that the
area has attained the 1997 annual PM, 5
standard and that the state has shown
that attainment of this standard is due
to permanent and enforceable emission
reductions, as noted above.

EPA proposes to determine that the
state’s maintenance plan shows
continued maintenance of the standard
by tracking the levels of the precursors
whose control brought about attainment
of the 1997 annual PM, 5 standard in the
Columbus area. EPA, therefore, believes
that the only additional consideration
related to the maintenance plan
requirements that results from the
Court’s January 4, 2013, decision is that
of assessing the potential role of VOC
and ammonia in demonstrating
continued maintenance in this area. As
explained below, based on
documentation provided by the state
and supporting information, EPA

believes that the maintenance plan for
the Columbus area need not include any
additional emission reductions of VOC
or ammonia in order to provide for
continued maintenance of the standard.
Emissions inventories used in the
Regulatory Impact Analysis (RIA) for the
2012 p.m.2.5 NAAQS show that VOC
and ammonia emissions in the
Columbus area are projected to decrease
by 19,358 TPY and 119 TPY,
respectively, between 2007 and 2020.
See table 9 below. While the RIA
emissions inventories are only projected
to 2020, there is no reason to believe
that the projected downward trends
would not continue through 2023.
Given that the Columbus area is already
attaining the 1997 annual PM, s
standard, even with the current levels of
VOC and ammonia emissions in this
area, the downward trends in VOC and
ammonia would be consistent with
continued attainment of the 1997
annual PM, s standard in the Columbus

area. Indeed, projected emission
reductions for PM, s precursors that the
state has addressed for purposes of the
1997 annual PM, 5 standard (see tables
6 through 8 above) also indicate that the
Columbus area should continue to attain
the NAAQS following the precursor
control strategies that the state of Ohio
and other upwind states have already
elected to pursue. Even if ammonia
emissions were to increase
unexpectedly between 2020 and 2023,
the overall emissions reductions
projected in SO, NOx, primary PM, s,
and VOC (see 72 FR 32257, June 12,
2009) would be sufficient to offset the
increase in annual PM, 5 concentrations
resulting from the hypothetical increase
in ammonia emissions. For these
reasons, EPA believes that even a
reversal of the downward trend in local
emissions of ammonia (and VOC) would
not cause monitored PM, s levels to
violate the 1997 annual PM, s standard
during the maintenance period.

TABLE 9—COMPARISON OF 2007 AND 2020 VOC AND AMMONIA EMISSIONS TOTALS BY SOURCE SECTOR (TPY) FOR THE
CoLUMBUS AREA BASED ON RIA EMISSIONS ESTIMATES FOR THE 2012 PM, s NAAQS

vOC Ammonia
Source sector

Net change Net change

2007 2020 2007-2020 2007 2020 2007-2020
Fir€S wovveeieeieee e 77.48 77.48 0.0 5.62 5.62 0.0
Area .... 20,305.24 20,643.97 338.73 4,640.75 4,853.36 212.61
Non-Road Mobile ... 7,574.55 4,381.79 —3,192.76 11.20 12.80 1.6
On-Road Mobile ..... 25,006.05 8,430.70 —-16,575.35 807.16 423.61 —383.55
POINt 1o 1,423.57 1,495.24 71.67 242.31 292.41 50.1
TOtalS vveeeeeeeeeeee e 54,386.89 35,029.18 —19,357.71 5,707.04 5,587.80 —-119.24

c. EPA’s Conclusion for Ohio’s
Maintenance Demonstration

Based on the information summarized
above, we conclude that Ohio has
adequately demonstrated maintenance
of the 1997 annual PM, 5 standard in the
Columbus area for a period of ten years
from the time that EPA may be expected
to complete rulemaking on the state’s
PM, 5 redesignation request.

4. Monitoring Network

Ohio commits to continue monitoring
PM_ 5 levels according to the EPA-
approved monitoring plan during the
maintenance period, as required to
ensure maintenance of the 1997 annual
PM, s standard. If changes are needed in
the PM, s monitoring network, OEPA
will work with the EPA to ensure the
adequacy of the monitoring network.

5. Verification of Continued Attainment

Continued attainment of the 1997
annual PM, 5 standard in the Columbus
area depends, in part, on the state’s

efforts toward tracking indicators of
continued attainment during the
maintenance period. Ohio’s plan for
verifying continued attainment of the
standard in the Columbus area consists
of continued ambient PM, s monitoring
in accordance with the requirements of
40 CFR part 58 and continued tracking
of emissions through periodic updates
of the PM5 s and PM, s precursor
emissions inventory for the Columbus
area, as required by the Federal
Consolidated Emission Reporting Rule
(codified at 40 CFR part 51 subpart A).

6. Contingency Plan

The contingency plan provisions are
designed to correct, as expeditiously as
possible, or prevent a violation of the
1997 annual PM, 5 standard that might
occur after redesignation of an area to
attainment of the standard. Section
175A of the CAA requires that a
maintenance plan include such
contingency measures as EPA deems
necessary to ensure that the state will
promptly correct a violation of the

NAAQS that occurs after redesignation.
The maintenance plan should identify
the contingency measures to be adopted,
a schedule and procedure for adoption
and implementation of the contingency
measures, and a time limit for action by
the state. The state should also identify
specific indicators to be used to
determine when the contingency
measures need to be adopted and
implemented. The maintenance plan
must include a requirement that the
state will implement all measures with
respect to control of the pollutant(s) that
were contained in the SIP before
redesignation of the area to attainment.
See section 175A(d) of the CAA.

As required by section 175A of the
CAA, Ohio has adopted a contingency
plan for the Columbus area to address
possible future violations of the 1997
annual PM, 5 standard in this area.
Under Ohio’s plan, if a violation of the
1997 annual PM, 5 standard occurs in
the Columbus area or if a two-year
average of the weighted annual mean
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PM. s concentration at any monitoring
site in the area equals or exceeds 15.0
pg/m3, Ohio will implement an “Action
Level Response” to conduct an analysis
to determine if the unacceptable PM, s
concentration is due to an exceptional
event, malfunction, or noncompliance
with a source permit condition or a rule
requirement. If the air quality problem
is found to not be due to one of these
situations, OEPA and the local
metropolitan planning organization or
regional council of government will
determine the additional emission
control measures needed to assure
attainment of the 1997 annual PM, 5
standard. Ohio’s candidate contingency
control measures include, but are not
limited to, the following:

¢ Diesel emission control strategies;

e Alternative fuel requirements, such
as liquid propane and compressed
natural gas, and diesel retrofit programs
for fleet vehicle operations;

e Tighter PM; 5, SO,, and primary
PM. s emissions offsets for new and
modified major sources;

¢ Controls on impact crushers located
at recycle scrap yards using wet
suppression;

e Upgrade of wet suppression
requirements at concrete manufacturing
facilities; and

e Additional NOx RACT
requirements statewide.

Emission control measures that can be
implemented in a short time will be
selected and will be in place within 18
months after the close of the calendar
year that prompted the action level
response. Ohio will also consider the
timing of the action level trigger and
determine if additional, significant new
emission control regulations, not
currently included as part of the
maintenance plan, will be implemented
in a timely manner and will negate the
need for additional contingency
measures. OEPA also notes that the

following NOx, SO», and primary PM, s
source types are potentially subject to
additional emission control
requirements: (1) Industrial,
Commercial, Institutional (ICI) boilers;
(2) EGUs; (3) process heaters; (4)
internal combustion engines; (5)
combustion turbines; (6) sources with
emissions exceeding 100 TPY; (7) fleet
vehicles; (8) concrete manufacturers;
and, (9) aggregate processing plants.

OEPA commits to implement a
“Warning Level Response” if any
monitor records a weighted annual
average PM, s concentration of 15.0 pug/
m?3 or greater in a single calendar year.
This trigger will result in a study to
determine whether this PM, 5
concentration indicates a trend toward
higher PM, 5 concentrations or whether
emissions are increasing, threatening to
cause future violations of the 1997
annual PM, s standard. If a worsening
PM_ s concentration trend is expected or
if a future violation of the 1997 annual
PM, s standard is projected to occur, the
control measures needed to reverse the
trend will be selected and implemented,
taking into consideration the economic
and social impacts of the controls and
the ease and timing of implementation.
Implementation of the controls will take
place no later than 12 months after the
calendar year in which they are selected
and adopted.

EPA believes that Ohio’s contingency
plan satisfies the pertinent requirements
of section 175A of the CAA.

7. Provision for Future Update of the
Annual PM, s Maintenance Plan

As required by section 175A(b) of the
CAA, Ohio commits to submit to EPA
an updated maintenance plan eight
years after EPA redesignates the
Columbus area to attainment of the 1997
annual standard to cover an additional
10-year period beyond the initial 10-
year maintenance period. As required

by section 175A of the CAA, Ohio has
also committed to retain and implement
the emission control measures
contained in the SIP prior to
redesignation. If changes are needed in
the SIP control measures, Ohio commits
to submit these changes to EPA as
requested SIP revisions.

Finally, the state affirms that Ohio has
the legal authority to implement and
enforce the requirements of the
maintenance plan SIP revision and
commits to continue the enforcement of
all regulations that relate to the
emission of all PM s precursors in the
Columbus area.

E. Has Ohio adopted acceptable MVEBs
for the PM> s maintenance period?

1. How are MVEBs developed and what
are the MVEBs for the Columbus area?

Under section 176(c) of the CAA,
transportation plans and Transportation
Improvement Programs (TIPs) must be
evaluated for conformity with SIPs.
Consequently, Ohio’s PM; 5
redesignation request and maintenance
plan provide MVEBs, conformance with
which will assure that motor vehicle
emissions are at or below levels that can
be expected to provide for attainment
and maintenance of the 1997 annual
PM, s standard. Ohio’s redesignation
request includes mobile source emission
budgets for NOx and primary PM, s for
2015 and 2022. Table 10 shows the 2015
and 2022 MVEBs and ‘“‘safety margins”’
for the Columbus area. Table 10 also
shows the estimated 2015 and 2022
mobile source emissions for the
Columbus area. Ohio did not provide
MVEBs for SO, because it concluded,
consistent with EPA’s presumptions
regarding this PM, s precursor, that
emissions of this pollutant from motor
vehicles are not significant contributors
to the Columbus area’s PM, s air quality
problem.

TABLE 10—2015 AND 2022 MOTOR VEHICLE EMISSION BUDGETS FOR THE CHICAGO AREA

[TPY]
Estimated emissions Safety margin Motor vehicle emission
budgets
Year . .
Primary Primary :

PM 5 NOx PM..s NOx il NOx
759.53 21,812.27 113.93 3,271.84 873.46 25,084.11
486.20 10,597.83 72.93 1,589.67 559.13 12,187.50

Tables 6, 8, and 10 show substantial
decreases in on-road mobile source NOx
and primary PM, s emissions from 2008
to 2015 and from 2008 to 2022. These
emission reductions are expected
because newer vehicles subject to more

stringent emission standards are
continually replacing older, higher
emitting vehicles. EPA is proposing to
approve the 2015 and 2022 MVEBs for
the Columbus area into the SIP because,
based on our review of the submitted

PM; s maintenance plan, we have
determined that the maintenance plan
and MVEBs meet EPA’s criteria found in
40 CFR 93.118(e)(4) for determining that
MVEBs are adequate for use in
transportation conformity
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determinations and are approvable
because, when considered together with
the submitted maintenance plan’s
projected emissions, provide for
maintenance of the 1997 annual PM, 5
standard in the Columbus area.

2. What are safety margins?

As noted in table 10, Ohio has
included safety margins in the 2015 and
2022 MVEBs. Ohio notes that EPA’s
transportation conformity regulations
allow the use of safety margins in the
development of MVEBs for maintenance
plans. The safety margins selected by
OEPA would provide for a 15 percent
increase in mobile source emissions for
2022 above projected levels of these
emissions. These safety margins are
only a fraction of the margins by which
overall emissions in the area are
expected to be below emission levels
associated with air quality meeting the
air quality standard.13 Thus, these
added safety margins will not result in
on-road mobile source emissions
exceeding the 2008 on-road mobile
source attainment levels, and will not
threaten exceedance of the 2008 total
attainment level emissions in the
Columbus area. Therefore, these safety
margins are acceptable under EPA’s
transportation conformity requirements.

F. Are the 2005 and 2007 base year
PM s-related emissions inventories for
the Columbus area approvable under
section 172(c)(3) of the CAA?

Section 172(c)(3) of the CAA requires
states to submit a comprehensive,
accurate, and current inventory of
emissions for nonattainment areas. For
PM, s nonattainment areas, states have
typically submitted primary PM, s, SO»,
and NOx emission inventories covering
one of the years of a three-year period
during which an area has monitored
violation of the PM s standard. Ohio
chose to derive PM, s precursor
emissions for 2005 for purposes of
meeting the requirements of section
172(c)(3) of the CAA. Ohio documented
these emissions and submitted this
documentation with the redesignation
request for the Columbus area. Ohio also
submitted the 2005 base year emissions
inventory documentation on July 18,
2008, as an accompanying document
with the state’s PM, 5 attainment
demonstration for the Columbus area.

1. EPA’s Base Year Emissions Inventory
SIP Policy

EPA’s SIP policy for base year
emissions inventories for the 1997

13 While EPA’s conformity guidance also labels
this margin as a safety margin, EPA here is using
the term “‘safety margin” to denote the margin by
which Ohio’s MVEBs exceed projected emissions.

annual PM, s standard are specified
generally in three policy statements.
EPA’s main SIP requirements for a base
year PM, s-related emissions inventory
are specified in section IL.K of EPA’s
April 25, 2007, implementation rule for
the 1997 annual PM, 5 standard (72 FR
20586, 20647). This rule requires the
base year emissions inventory to be
approved by the EPA as a SIP element
(72 FR 20647), and requires the
emissions inventory to cover the
emissions of NOx, SO, VOC, ammonia,
and primary PM> s (72 FR 20648). The
coverage of PM, s precursor emissions
and emissions of primary PM, s is
required under 40 CFR part 51 subpart
A and 40 CFR 51.1008 (72 FR 20648).
Detailed emissions inventory guidance
for PM, s (and other pollutants) is
contained in EPA’s “Emissions
Inventory Guidance for Implementation
of Ozone and Particulate Matter
National Ambient Air Quality Standards
(NAAQS) and Regional Haze
Regulations” (August 2005, EPA-454/
R-05-001). Finally, a November 18,
2002, policy memorandum titled “2002
Base Year Emission Inventory SIP
Planning: 8-hr Ozone, PM, s and
Regional Haze Programs’ recommends
that the PM, s-based emissions
inventory be developed for a base year
of 2002. Tt is noted that OEPA has
generally followed all of these
guidelines in the development of the
base year emissions inventory for the
PM_ s SIP, with the exception that OEPA
has chosen to develop a base year
emissions inventory for 2005 rather than
2002. 2005 is one of the years of several
three-year periods during which the
Columbus area violated the 1997 annual
PM, 5 standard, with 2003—2005 and
2004-2006 being violation periods.
Given that 2005 is one of the years in
which the Columbus area violated the
1997 annual PM, 5 standard, 2005 is an
acceptable base year for the required
emissions inventories.

2. 2005 and 2007 Base Year PM s-
Related Emission Inventories for the
Columbus Area

Ohio documented the 2005 primary
PM, 5, NOx, and SO, emissions in a
February 2008 document titled “Ohio
2005 Base Year PM, s SIP Inventory.”
This documentation covers the
derivation of 2005 PM, s precursor
emissions for the entire state of Ohio,
and summarizes the derivation of
emissions by source type and major
source category. Although the February
2008 emissions inventory
documentation covers the derivation of
on-road mobile source emissions using
EPA’s MOBILE6 emissions factor model,
this derivation of on-road mobile source

emissions has been supplanted by a
subsequent recalculation of the on-road
mobile source emissions using EPA’s
MOVES2010 mobile source emissions
model. The revised calculation of the
on-road mobile source emissions for the
Columbus area is documented in a May
2011 document titled “Central Ohio On-
Road Mobile Emissions Estimates.”” This
emissions documentation was included
with Ohio’s PM s redesignation request
for the Columbus area.

The derived 2005 emissions totals by
major source sector are included in
Ohio’s May 2011 PM, s redesignation
request. The following summarizes the
derivation of the emissions for the major
source categories and the emissions
totals by major source category for the
Columbus area, as documented in
OEPA’s May 2011 PM 5 request support
document.

Emissions and source-specific data for
point sources were developed for the
2002 emissions inventories by the
OEPA. The primary sources of data for
point sources were annual emission
reports submitted by individual source
facilities, which included detailed
emissions data files (STARShip files).
Under Ohio’s emissions reporting rule,
source facilities are required to submit
emission reports every year, including
2005. These reports include emissions
along with source activity levels and
emission control information. The May
2011 emissions documentation
summary covers in detail the derivation
of emissions for each source type
covered as stationary point sources. The
Columbus area point source emission
totals are specified below, as
summarized in Ohio’s May 2011 PM, 5
redesignation request support
document.

Area source emissions were generally
derived by multiplying source category-
specific emission factors by certain
indicator levels of source activity
(source surrogates), such as county
populations, employment estimates, and
commodity sales estimates. The
emission estimation techniques for each
source category are thoroughly
documented in the May 2011 base year
emissions inventory documentation. In
general, OEPA has followed emission
estimation procedures recommended by
the EPA. Where appropriate, OEPA has
defined the emission estimation
approaches used to convert the source
category-specific emission factors and
source activity levels (derived from the
county-specific surrogate/indicator
levels, such as population, fuel use,
employment, etc.) into county-specific
emission levels. The May 2011
emissions inventory documentation
does not specify the county-specific
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pollutant emission levels by source
type, but simply summarizes the source
or surrogate information and emission
factor information used to derive the
area source emissions. The emissions
summarized here were taken from
OEPA’s May 2011 PM, 5 redesignation
request documentation.

LADCO used EPA’s National Mobile
Inventory Model (NMIM) output files
and processed these files through their
emissions model (generally used to
prepare emissions input data files for
photochemical modeling of ozone and
PM, 5) to estimate 2005 off-road mobile
source emissions for all non-road
mobile source types except: (1) Railroad
locomotives; (2) aircraft operations
(including aircraft auxiliary power
units, landings, takeoffs, and other

aircraft operating modes); and, (3)
commercial marine vessels. LADCO
supplied the area source emission
estimates to Ohio for inclusion in the
2005 base year emissions inventory. The
May 2011 emissions inventory
documentation summarizes the sources
of input data used to derive output
emissions data from NMIM.

For the three area source types not
covered by NMIM, Ohio obtained source
activity data and emissions from
LADCO, who contracted with several
consultants to derive emissions specific
to areas within the LADCO region,
including areas within Ohio.

For the 2005 on-road mobile source
emissions estimates, OEPA relied on
modeled mobile source VMT supplied
by the Mid-Ohio Regional Planning
Commission (MORPC), and used EPA’s

MOVES2010 mobile source emissions
model to calculate the emissions.
MORPC used a combination of a travel
demand modeling system (which
covered much of but not all of the
Columbus PM, 5 nonattainemnt area)
and Highway Performance Monitoring
Systems-derived (HPMS-derived) traffic
data (used for portions of the Columbus
area not covered by the travel demand
modeling) to estimate VMT and speed
data by functional roadway class. These
data were input into MOVES2010 to
derive on-road mobile source emissions
for the Columbus area.

Table 11 (taken from OEPA’s May
2011 p.m.2.5 redesignation request
document) gives the 2005 NOx, primary
PM; s and SO, emissions totals by major
source category for the Columbus area.

TABLE 11—2005 FINE PARTICULATE AND PRECURSOR EMISSIONS FOR THE COLUMBUS AREA

[TPY]
Primary
Soure type NOx PM, s SO,
POINE SOUICES ...t e e e e et e e e e e e st e e e e e e e eeeaaaaeeeeeseasansaaeeeaeesannsaeeaaeaaan 25,188.87 1,478.64 111,266.53
Area SOUICES ......cccoeveveuveennns 5,487.2 1,652.43 566.95
On-Road Mobile Sources .... 53,390.61 1,660.33 864.22
Off-Road MODIlE SOUICES .....ooiieiiieeiiie ettt e e e e e et e e e et e e e saee e e e saeeesseeeennneeeannes 14,609.69 1,058.53 1,603.24
TOMAIS eeeitee ettt ettt et e ettt e et e et e e e ae e e beeeaee e beeeabe e beeeabeeeaee e beeataeebeeeareeteeenteeaaeeanneas 98,656.37 5,749.93 114,300.88

As noted above, EPA’s emissions
inventory guidelines call for the
documentation of all PM, 5 precursor
emissions for purposes of meeting the
requirements of section 172(c)(3) of the
CAA for the 1997 annual PM, 5
standard. Ohio’s 2005 emissions
inventory covers the emissions of
primary PM; s, NOx, and SO, but does
not cover emissions of VOC and
ammonia (NHz), which are also PM, s
precursors. To rectify this problem,
OEPA emailed EPA on April 30, 2013,
to supplement its original information
on NOx, primary PM, s, and SO,
emissions information with information
on 2007 VOC and ammonia emissions
for the Columbus area. Table 12 gives
these emissions for the major source
sectors.

TABLE 12—2007 VOC AND AMMONIA
EMISSIONS FOR THE COLUMBUS AREA

[TPY]

Source sector Ammonia VOC
Point Sources ........... 232.67 | 1,212.46
Area Sources ............ 5,160.67 | 21,415.88
Non-Road Mobile

SOUrces ....ccovvvnnes 11.64 | 8,658.89
On-Road Mobile
SOUrces ....ccovvvnnes 696.38 | 17,883.04

TABLE 12—2007 VOC AND AMMONIA
EMISSIONS FOR THE COLUMBUS
AREA—Continued

[TPY]
Source sector Ammonia vVOC
Totals ................. 6,101.37 | 49,170.27

We find that the state has thoroughly
documented the 2005/2007 emissions
for primary PM, 5 and PM, 5 precursors
in the Columbus area. We also find that
Ohio has used acceptable techniques
and supporting information to derive
these emissions. Therefore, we are
proposing to approve Ohio’s 2005/2007
base year emissions inventory for the
Columbus area for purposes of meeting
the emission inventory requirements of
section 172(c)(3) of the CAA.

VI. Statutory and Executive Order
Reviews

Under the CAA, redesignation of an
area to attainment and the
accompanying approval of a
maintenance plan under section
107(d)(3)(E) are actions that affect the
status of a geographical area and do not
impose any additional regulatory
requirements on sources beyond those
imposed by state law. A redesignation to

attainment does not in and of itself
create any new requirements, but rather
results in the applicability of
requirements contained in the CAA for
areas that have been redesignated to
attainment. Moreover, the Administrator
is required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, these proposed
actions do not impose additional
requirements beyond those imposed by
state law and the CAA. For that reason,
these proposed actions:

e Are not “significant regulatory
actions” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ do not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e are certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);
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¢ do not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ do not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ are not economically significant
regulatory actions based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ are not significant regulatory
actions subject to Executive Order
13211 (66 FR 28355, May 22, 2001);

e are not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ do not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed rule does not
have tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because a
determination of attainment is an action
that affects the status of a geographical
area and does not impose any new
regulatory requirements on tribes,
impact any existing sources of air
pollution on tribal lands, nor impair the
maintenance of ozone national ambient
air quality standards in tribal lands.

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter.

40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

Dated: August 7, 2013.

Susan Hedman,

Regional Administrator, Region 5.

[FR Doc. 2013—-20651 Filed 8-23-13; 8:45 am]|
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 229
[Docket No. 130703586—-3586—-01]
RIN 0648-BD43

Taking of Marine Mammals Incidental
to Commercial Fishing Operations;
Harbor Porpoise Take Reduction Plan
Regulations

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS hereby proposes to
amend the regulations implementing the
Harbor Porpoise Take Reduction Plan
(Plan). This proposed rule would revise
the Plan by eliminating the consequence
closure strategy enacted in 2010 based
on deliberations by the Harbor Porpoise
Take Reduction Team. This action is
necessary to prevent the improper
triggering of consequence closure areas
based on target harbor porpoise bycatch
rates that no longer accurately reflect
actual bycatch in New England sink
gillnets due to fishery-wide changes in
fishing practices.

DATES: Submit comments on or before
September 10, 2013.

ADDRESSES: You may submit comments
on this document, identified by RIN
0648-BD43, by any of the following
methods:

o Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal at
www.regulations.gov.

e Mail: Submit written comments to
Mary Colligan, Assistant Regional
Administrator for Protected Resources,
NMFS Northeast Region, 55 Great
Republic Dr., Gloucester, MA 01930,
Attn: Harbor Porpoise Proposed Rule.

e Fax:978-281-9394 Attn: Harbor
Porpoise Proposed Rule

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will

accept anonymous comments (enter
“N/A” in the required fields if you wish
to remain anonymous). Attachments to
electronic comments will be accepted in
Microsoft Word, Excel, or Adobe PDF
file formats only.

FOR FURTHER INFORMATION CONTACT: Kate
Swails, NMFS, Northeast Region, 978—
282-8482, Kate.Swails@noaa.gov; Kristy
Long, NMFS Office of Protected
Resources, 301-427-8440, Kristy.Long@
noaa.gov.

SUPPLEMENTARY INFORMATION:
Electronic Access

Several of the background documents
for the Plan and the take reduction
planning process can be downloaded
from the Plan Web site at http://
www.nero.noaa.gov/hptrp/. Copies of
the draft Environmental Assessment for
this action can be found on the Plan’s
Web site. The complete text of the
regulations implementing the Plan can
be found either in the Code of Federal
Regulations (CFR) at 50 CFR 229.33 or
downloaded from the Web site, along
with a guide to the regulations.

Background

The Harbor Porpoise Take Reduction
Plan (Plan) was implemented in late
1998 pursuant to section 118(f) of the
Marine Mammal Protection Act
(MMPA) to reduce the level of serious
injury and mortality of the Gulf of
Maine/Bay of Fundy (GOM/BOF) stock
of harbor porpoises (63 FR 66464,
December 2, 1998). NMFS amended the
Plan in 2010 (75 FR 7383, February 19,
2010) to address increased mortalities of
harbor porpoises in New England and
Mid-Atlantic commercial gillnet
fisheries due to non-compliance with
the Plan requirements and observed
interactions occurring outside of
existing management areas.

The 2010 amendments, based largely
on consensus recommendations from
the Team, included the expansion of
seasonal and temporal requirements
within the Plan’s management areas, the
incorporation of additional management
areas, and the creation of a consequence
closure strategy in which three closure
areas off the coast of New England
would prohibit the use of gillnet gear if
target rates of harbor porpoise bycatch
were exceeded.

The Plan was projected to reduce
harbor porpoise bycatch below the
potential biological removal (PBR) level
without the implementation of the
consequence closures. Consequence
closures were intended only as a
backstop measure to ensure compliance
with pinger requirements. The intent of
implementing the consequence closure
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strategy was to provide an incentive for
the gillnet fishing industry to comply
with pinger requirements in areas with
historically high harbor porpoise
bycatch levels resulting from relatively
low levels of compliance. It was
anticipated that the consequence
closures would further reduce harbor
porpoise mortalities by virtue of the
times and areas chosen for their
implementation in areas with poor
pinger compliance.

Consequence Closure Strategy

The consequence closure strategy
closes specific areas to gillnet gear
during certain times of the year if
observed average bycatch rates exceed
specified target bycatch rates over two
consecutive management seasons. Once
triggered, Plan regulations state that the
consequence closures will remain in
place until the Plan achieves the Marine
Mammal Protection Act’s zero mortality
rate goal (ZMRG) for harbor porpoises or
until the Team recommends
modifications to the Plan.

Three areas of historically high harbor
porpoise bycatch were chosen by NMFS
and the Team to close if observed
bycatch rates exceeded the target rates:
The Coastal Gulf of Maine, Eastern Cape
Cod, and Cape Cod South Expansion
Consequence Closure Areas. NMFS and
the Team established the target bycatch
rates for these three Plan management
areas by examining the bycatch rates
(number of observed harbor porpoises

taken per observed amount of landings)
that were recorded from observed gillnet
hauls from 1999-2007 that had the
correct number of pingers on their net.

The Coastal Gulf of Maine Closure
Area would be triggered if the observed
average bycatch rates of harbor
porpoises in the Mid-Coast, Stellwagen
Bank, and Massachusetts Bay
Management Areas (combined) exceed
the target bycatch rate of 0.031 harbor
porpoise takes/metric tons of fish
landed (takes/mtons) (equal to 1 harbor
porpoise taken per 71,117 pounds of
fish landed) after two consecutive
management seasons. This area would
prohibit the use of gillnet gear during
the months of October and November,
which historically have been the
months with the highest amount of
observed harbor porpoise bycatch.
When this area is not closed, the
seasonal requirements of the three
overlapping management areas would
remain in effect, including the March
gillnet closure in the Massachusetts Bay
Management Area.

The Cape Cod South Expansion and
Eastern Cape Cod Closure Areas would
be triggered if the observed average
bycatch rate of harbor porpoises in the
Southern New England Management
Area exceeded the target bycatch rate of
0.023 takes/mtons (equal to 1 harbor
porpoise taken per 95,853 pounds of
fish landed) after two consecutive
management seasons. Both areas would

prohibit the use of gillnet gear annually
from February 1 through April 30. When
the consequence closure areas are not
closed, the seasonal pinger requirements
of the overlapping Southern New
England Management Area would
remain in effect.

Consequence Closure Area Monitoring

Consequence closure area monitoring
began with the start of first full
management season after
implementation of the 2010
amendments. The first monitoring
season occurred from September 15,
2010, through May 31, 2011, and the
second occurred from September 15,
2011, through May 31, 2012. During this
time, the two-year average observed
harbor porpoise bycatch rate for the
areas associated with the Coastal Gulf of
Maine Closure Area exceeded the target
bycatch rate, triggering the
implementation of the Coastal Gulf of
Maine Closure Area (Figure 1). During
management seasons two and three
(September 15, 2011, through May 31,
2012, and September 15, 2012, through
May 31, 2013, respectively), the two-
year average observed harbor porpoise
bycatch rate for the area associated with
the Cape Cod South Expansion and
Eastern Cape Cod Closure Areas
exceeded the target bycatch rate,
triggering the implementation of these
two closures to start on February 1,
2014.
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Review of the Appropriateness of the
Consequence Closure Strategy

In April 2012, NMFS sent letters to
gillnet fishermen notifying them of the
implementation of the Coastal Gulf of
Maine Closure Area beginning October
1, 2012. Following that notification, in
August 2012 NMFS received a letter
from a fishing industry representative
requesting that the agency review harbor
porpoise bycatch and fishing effort
information in the coastal Gulf of Maine
area after the 2010 implementation of
the amendments to the Plan and New
England Multispecies Fishery
Management Plan Amendment 16,
which implemented sector management
and greatly modified the way New
England groundfish fishermen could
fish. The letter specifically requested
that the timing of the closure be shifted
from October and November to mid-

) 1]
7200 Tiew 70°W

February through March. This request
suggested that a conservation benefit to
harbor porpoises would occur by
shifting the timing, as would an
economic benefit to the fishing industry
by allowing them to fish in the area
during October and November. In
considering this request, NMFS
examined available harbor porpoise
bycatch and fishing information from
2010 through 2012. Within the
boundaries of the Coastal Gulf of Maine
Closure Area, harbor porpoise bycatch
data for that period indicated that a
higher number of observed takes
occurred during the spring, particularly
in February and March, than in the fall
(October and November), equating to a
higher estimated total bycatch in the
spring. Additionally, the bycatch rate
during the spring was higher than in the
fall. As a result, NMFS published a

I
69°W

Harbor Porpoise Take Reduction Plan Consequence

notice in the Federal Register on
October 3, 2012 (77 FR 60319), that
shifted the effective period of the
Coastal Gulf of Maine Closure Area from
October 1 through November 30, 2012,
to February 1 through March 31, 2013.

Identifying a Need for Modifications

As noted above, the target bycatch
rates are based on the number of
observed harbor porpoises caught per
metric tons of fish landed between 1999
and 2007 within the areas subject to a
consequence closure. Since the advent
of sectors, the overall effort generally
remained the same and the number of
harbor porpoise caught actually
decreased and is below PBR (Table 1).
However, because fish landings also
decreased, the observed bycatch rates
increased above the closure area target
bycatch rates resulting in the triggering
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of the closures. As stated previously, the
bycatch rate trigger was intended to
function such that the triggering of it
meant that the overall bycatch of harbor
porpoise was above PBR. Given the

overall reductions in fish landings,
however, this calculation no longer
holds true.

Preliminary data indicate that the
annual 2010-2012 harbor porpoise

bycatch estimates are below PBR and
that the 5-year averages from 2011-2012
are also below PBR.

TABLE 1—RECENT HARBOR PORPOISE POPULATION ABUNDANCE, PBR, AND BYCATCH ESTIMATES

Y AT ettt e e e e e e e e e e — e e e e e e eararreaeeeanarranees

Population Abundance (coefficient of variance)

Potential Biological Removal ...........c.cccceeviiieenee

Annual U.S. Gillnet Bycatch .................
5-Year Average U.S. Gillnet Bycatch

20123
79,883

(CV = 0.32)
706

249

630

1Waring et al. 2012.
2Waring et al. 2013.

3Presented as part of meeting materials during the May 2013 Team meeting.

NMFS convened the Team for
meetings to discuss potential
amendments to the Plan in November
2012, February 2013, April 2013
(workgroup), May 2013, and June 2013.
During those meetings the Team
discussed the appropriateness of the
consequence closure strategy and
discussed potential replacement
management measures.

At the May 2013 meeting, the Team
agreed that the consequence area target
bycatch rates no longer accurately
reflect compliant bycatch rates in New
England. As described above, although
the target bycatch rates for the
consequence closure areas have been
exceeded, the number of coastwide
harbor porpoises caught has declined
below the stock’s PBR level and harbor
porpoise stock abundance is stable. At
the conclusion of the May 2013 meeting,
the Team did not agree on whether a
replacement was needed for the
consequence strategy or what that
replacement might be. However, a
majority of the Team recommended
eliminating the current consequence
closure strategy from the Plan and
continuing Team discussions on what
other actions should be taken in lieu of
the consequence closure to ensure
compliance with the pinger
requirements. The Team also
recommended that NMFS modify
§ 229.32(f), Other Special Measures, of
the Plan to require a consultation with
the Team before action is taken to
amend the Plan using this provision.
Any input received by Team members
would be considered before exercising
the Other Special Measures provision of
the Plan. These recommendations
formed the basis of this proposed rule.

At its June 2013 meeting, the Team
continued discussions on what other
actions should be taken to ensure
compliance with pinger requirements.
In particular, the Team discussed
increasing enforcement efforts to ensure

compliance with pinger requirements in
New England. Based on the Team’s
recommendation, as a mechanism for
increasing compliance with pinger
requirements in New England, NMFS
will examine data collected by fisheries
observers regarding pingers on observed
hauls, and will provide that data to
NOAA'’s Office of Law
Enforcement(OLE). To facilitate
enforcement efforts, that data will
include the time and area of fishing
activity of observed gillnet vessels along
with other relevant information,
including vessel homeport, registration
number etc. NMFS will work with OLE
to evaluate any potential enforcement
efforts, which may include at-sea
operations in collaboration with state
joint enforcement agreement partners
and the U.S. Coast Guard as well as
dockside activities. If as a result of these
increased monitoring and enforcement
efforts NMFS determines that bycatch is
exceeding the PBR level, the Assistant
Administrator (after consultation with
the Team) may take action to address
the situation.

Moving forward, NMFS will continue
working with the Team to consider what
additional management measures may
be necessary to ensure compliance with
the pinger requirements. Thus far,
NMEFS and the Team have formed
Monitoring and Enforcement
Workgroups to facilitate these
discussions.

Classification

The Office of Management and Budget
(OMB) has determined that this action
is not significant for the purposes of
Executive Order 12866.

All of the entities (fishing vessels)
affected by this action are considered
small entities under the SBA size
standards for small fishing businesses.
The fisheries affected by this proposed
rule are the Northeast sink gillnet and
Mid-Atlantic gillnet fisheries. The

population of vessels that are affected
by this proposed action includes
commercial gillnet vessels fishing in
state and federal waters from Maine to
New York.

The Chief Counsel for Regulation of
the Department of Commerce has
certified to the Chief Counsel for
Advocacy of the Small Business
Administration that this proposed rule,
if adopted, would not have a significant
economic impact on a substantial
number of small entities. Economic
impacts for this action were evaluated
as part of the 2009 Final Environmental
Assessment (EA) that supported the
most recent Plan amendment published
as a final rule on February 19, 2010 (75
FR 7383). Although changes to the
fishery have occurred since the final
rule, this analysis is used to illustrate
the difference in economic impacts
between the preferred action and the
status quo. Although overall commercial
landings have changed since 2009, the
number of vessels and level of overall
fishing effort have remained relatively
constant. Therefore, NMFS believes that
these data provide a basis for
concluding that the proposed action,
removing the consequence closures, will
not have a significant impact on a
substantial number of small entities.

The 2009 EA estimated economic
impacts of the preferred alternative
(which was adopted in the final rule)
before and after triggering the three
consequence closure areas. The EA
estimated that triggering the three
closures (now the status quo) would
impact 29.7% (290 vessels) of the total
gillnet fleet. Revenues for the affected
vessels were also estimated to be
reduced by 2-28% ($2,600—-$26,400)
and 1-25% ($1,500-$15,300) for small
(<40ft) and large (>40ft) vessels,
respectively. By removing the
regulations implementing these
consequence closure areas from the
Plan, the proposed action would
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prevent this loss of revenue from
occurring. As a result, an initial
regulatory flexibility analysis is not
required and has not been prepared.
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List of Subjects in 50 CFR Part 229

Administrative practice and
procedure, Confidential business
information, Fisheries, Marine
mammals, Reporting and recordkeeping
requirements.

Dated: August 21, 2013.
Alan D. Risenhoover,
Director, Office of Sustainable Fisheries,
performing the functions and duties of the
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons stated in the
preamble, 50 CFR part 229 is proposed
to be amended as follows:

PART 229—AUTHORIZATION FOR
COMMERCIAL FISHERIES UNDER THE
MARINE MAMMAL PROTECTION ACT
OF 1972

m 1. The authority citation for 50 CFR
part 229 continues to read as follows:

Authority: 16 U.S.C. 1361 et seq.
m 2. In § 229.33, paragraphs (a)(2)(iii),
(a)(3)(iii), (a)(4)(iii), (a)(5)(iii), (a)(6)(iii),
and (d) are removed, and paragraph (f)
is revised to read as follows:

§229.33 Harbor Porpoise Take Reduction
Plan Implementing Regulations—Gulf of
Maine.

* * * * *

(f) Other special measures. The
Assistant Administrator may, after
consultation with the Take Reduction
Team, revise the requirements of this
section through notification published
in the Federal Register if:

(1) NMFS determines that pinger
operating effectiveness in the
commercial fishery is inadequate to
reduce bycatch below the stock’s PBR
level.

(2) NMFS determines that the
boundary or timing of a closed area is
inappropriate, or that gear modifications
(including pingers) are not reducing
bycatch to below the PBR level.

[FR Doc. 2013-20759 Filed 8-21-13; 4:15 pm]
BILLING CODE 3510-22-P
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DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[B-79-2013]

Subzone 33D; Application for Subzone
Expansion; Mitsubishi Electric Power
Products Inc.; Southwestern
Pennsylvania

An application has been submitted to
the Foreign-Trade Zones (FTZ) Board by
the Regional Industrial Development
Corporation, grantee of FTZ 33,
requesting additional sites within
Subzone 33D on behalf of Mitsubishi
Electric Power Products Inc. (MEPPI) in
southwestern Pennsylvania. The
application was submitted pursuant to
the provisions of the Foreign-Trade
Zones Act, as amended (19 U.S.C. 81a—
81u), and the regulations of the FTZ
Board (15 CFR part 400). It was formally
docketed on August 16, 2013.

Subzone 33D was approved on
December 15, 2004 (Board Order 1362,
69 FR 77986, 12/29/2004) and currently
consists of four sites: Site 1 (7 acres)
510-512 Keystone Drive, Warrendale,
Allegheny County; Site 2 (12 acres) 530
Keystone Drive, Warrendale, Allegheny
County; Site 4 (0.48 acres) 2905
Maryland Avenue, North Versailles,
Allegheny County; and, Site 5 (2 acres)
2526 Lovi Road, Freedom, Beaver
County. Site 3 was removed on June 23,
2011 (A(27)-45-2011).

The applicant is now requesting
authority to include thirteen additional
sites: Proposed Site 6 (20.14 acres) 520
Keystone Drive, Marshall, Allegheny
County; Proposed Site 7 (5.29 acres) 547
Keystone Drive, Marshall, Allegheny
County; Proposed Site 8 (3.02 acres) 7
Commerce Drive, Freedom, Beaver
County; Proposed Site 9 (4.3 acres) 200
Productivity Place, Irwin,
Westmoreland County; Proposed Site 10
(1.8 acres) 1 Beynard Way, Irwin,
Westmoreland County; Proposed Site 11
(7.32 acres) 211 Park West Drive,
Findlay, Allegheny County; Proposed

Site 12 (9 acres) 801 North Pleasant
Avenue, Somerset, Somerset County;
Proposed Site 13 (1.12 acres) 58
Eastland Mall, North Versailles,
Allegheny County; Proposed Site 14 (.92
acres) 13B and 14 Avenue B, Leetsdale,
Allegheny County; Proposed Site 15 (.34
acres) 2301 Duss Avenue, Suite 1,
Ambridge, Beaver County; Proposed
Site 16 (4.55 acres) 3501 Grand Avenue,
Neville, Allegheny County; Proposed
Site 17 (16.4 acres) 108 Plunkett,
Jackson, Butler County; and, Proposed
Site 18 (.46 acres) 1061 Main Street,
North Huntingdon, Westmoreland
County. MEPPI’s existing production
authority would remain unchanged.

Proposed Site 15 of Subzone 33D is
currently part of FTZ 33, Site 17.
Approval of this request would remove
.34 acres from FTZ 33, Site 17, leaving
79.45 acres remaining.

In accordance with the FTZ Board’s
regulations, Elizabeth Whiteman of the
FTZ Staff is designated examiner to
review the application and make
recommendations to the FTZ Board.

Public comment is invited from
interested parties. Submissions shall be
addressed to the FTZ Board’s Executive
Secretary at the address below. The
closing period for their receipt is
October 7, 2013. Rebuttal comments in
response to material submitted during
the foregoing period may be submitted
during the subsequent 15-day period to
October 21, 2013.

A copy of the application will be
available for public inspection at the
Office of the Executive Secretary,
Foreign-Trade Zones Board, Room
21013, U.S. Department of Commerce,
1401 Constitution Avenue NW.,
Washington, DC 20230—0002, and in the
“Reading Room” section of the FTZ
Board’s Web site, which is accessible
via www.trade.gov/ftz.

For further information, contact
Elizabeth Whiteman at
Elizabeth.Whiteman@trade.gov or (202)
482-0473.

Dated: August 16, 2013.

Andrew McGilvray,

Executive Secretary.

[FR Doc. 2013—20760 Filed 8-23—13; 8:45 am]
BILLING CODE 3510-DS—-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board

[S-127-2013]

Foreign-Trade Zone 123—Denver,
Colorado; Application for Subzone,
Pillow Kingdom, Inc., Aurora, Colorado

An application has been submitted to
the Foreign-Trade Zones (FTZ) Board by
the City and County of Denver, grantee
of FTZ 123, requesting subzone status
for the facilities of Pillow Kingdom, Inc.
(Pillow Kingdom), located in Aurora,
Colorado. The application was
submitted pursuant to the provisions of
the Foreign-Trade Zones Act, as
amended (19 U.S.C. 81a—81u), and the
regulations of the FTZ Board (15 CFR
part 400). It was formally docketed on
August 21, 2013.

The proposed subzone would consist
of the following site: Site 1 (34.66 acres)
24000 E. 19th Avenue, Aurora. No
authorization for production activity has
been requested at this time. The
proposed subzone would be subject to
the existing activation limit of FTZ 123.

In accordance with the FTZ Board’s
regulations, Christopher Kemp of the
FTZ Staff is designated examiner to
review the application and make
recommendations to the Executive
Secretary.

Public comment is invited from
interested parties. Submissions shall be
addressed to the FTZ Board’s Executive
Secretary at the address below. The
closing period for their receipt is
October 7, 2013. Rebuttal comments in
response to material submitted during
the foregoing period may be submitted
during the subsequent 15-day period to
October 21, 2013.

A copy of the application will be
available for public inspection at the
Office of the Executive Secretary,
Foreign-Trade Zones Board, Room
21013, U.S. Department of Commerce,
1401 Constitution Avenue NW.,
Washington, DC 20230-0002, and in the
“Reading Room” section of the FTZ
Board’s Web site, which is accessible
via www.trade.gov/ftz.

For further information, contact
Christopher Kemp at
Christopher.Kemp@trade.gov or (202)
482-0862.
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Dated: August 21, 2013.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2013-20768 Filed 8—23-13; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
Foreign-Trade Zones Board
[Order No. 1911]

Expansion of Foreign-Trade Zone 75
Under Alternative Site Framework;
Phoenix, Arizona

Pursuant to its authority under the Foreign-
Trade Zones Act of June 18, 1934, as
amended (19 U.S.C. 81a-81u), the Foreign-
Trade Zones Board (the Board) adopts the
following Order:

Whereas, the Board adopted the
alternative site framework (ASF) (15
CFR 400.2(c)) as an option for the
establishment or reorganization of
zones;

Whereas, the City of Phoenix, grantee
of Foreign-Trade Zone 75, submitted an
application to the Board (FTZ Docket B—
87—-2012, docketed 12—07—-2012) for
authority to expand the zone under the
ASF to include an additional magnet
site, proposed Site 9, within the
Phoenix, Arizona U.S. Customs and
Border Protection port of entry;

Whereas, notice inviting public
comment was given in the Federal
Register (77 FR 74457-74458, 12—14—
2012) and the application has been
processed pursuant to the FTZ Act and
the Board’s regulations; and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and the
Board’s regulations are satisfied;

Now, therefore, the Board hereby
orders:

The application to expand FTZ 75
under the ASF is approved, subject to
the FTZ Act and the Board’s regulations,
including Section 400.13, to the Board’s
standard 2,000-acre activation limit for
the zone, and to a five-year ASF sunset
provision for magnet sites that would
terminate authority for Site 9 if not
activated by August 31, 2018.

Signed at Washington, DG, this 19th day of
August 2013.

Paul Piquado,

Assistant Secretary of Commerce for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

Andrew McGilvray,

Executive Secretary.

[FR Doc. 2013-20766 Filed 8—23-13; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[B-39-2013]

Foreign-Trade Zone 265—Conroe,
Texas: Authorization of Production
Activity; Bauer Manufacturing Inc.
(Foundation Casings and Tools/
Accessories for Pile Drivers and
Boring Machinery), Conroe, Texas

On April 18, 2013, the City of Conroe,
Texas, grantee of FTZ 265, submitted a
notification of proposed production
activity to the Foreign-Trade Zones
(FTZ) Board on behalf of Bauer
Manufacturing Inc., within FTZ 265—
Site 1, in Conroe, Texas.

The notification was processed in
accordance with the regulations of the
FTZ Board (15 CFR part 400), including
notice in the Federal Register inviting
public comment (78 FR 25699, 5—2—
2013). The FTZ Board has determined
that no further review of the activity is
warranted at this time. The production
activity described in the notification is
authorized, subject to the FTZ Act and
the Board’s regulations, including
Section 400.14.

Dated: August 10, 2013.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2013-20751 Filed 8-23-13; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-428-602]

Brass Sheet and Strip from Germany:
Rescission of Antidumping Duty
Administrative Review; 2012-2013

AGENCY: Import Administration,
International Trade Administration,
U.S. Department of Commerce.

SUMMARY: The Department of Commerce
(the Department) is rescinding the
administrative review of the
antidumping duty order on brass sheet
and strip from Germany for the period
March 1, 2012, through February 28,
2013.

DATES: Effective Date: August 26, 2013.
FOR FURTHER INFORMATION CONTACT:
George McMahon, AD/CVD Operations,
Office 8, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue NW.,
Washington, DC 20230; telephone: (202)
482-1167.

SUPPLEMENTARY INFORMATION:

Background

On May 1, 2013, the Department
initiated an administrative review of
brass sheet and strip from Germany
covering the period March 1, 2012,
through February 28, 2013, based on a
request by Petitioners.2 The review
covers ten companies.3

Petitioners timely withdrew their
request for an administrative review of
these companies on July 30, 2013.

Rescission of Review

Pursuant to 19 CFR 351.213(d)(1), the
Department will rescind an
administrative review, in whole or in
part, if the party that requested the
review withdraws its request within 90
days of the publication of the Initiation
Notice. In this case, Petitioners
withdrew their request within the 90-
day deadline and no other parties
requested an administrative review of
the antidumping duty order. Therefore,
we are rescinding the administrative
review of brass sheet and strip from
Germany covering the period March 1,
2012, through February 28, 2013, of the
ten companies listed in the Initiation
Notice.

Assessment

The Department will instruct U.S.
Customs and Border Protection (CBP) to
assess antidumping duties on all entries
of brass sheet and strip from Germany
during the period of review. Because the
Department is rescinding this
administrative review in its entirety, the
entries to which this administrative
review pertained shall be assessed
antidumping duties at rates equal to the
cash deposit of estimated antidumping
duties required at the time of entry or
withdrawal from warehouse for
consumption, in accordance with 19
CFR 351.212(c)(1)(i). The Department
intends to issue appropriate assessment
instructions to CBP 15 days after
publication of this notice.

Notifications

This notice serves as a final reminder
to importers of their responsibility
under 19 CFR 351.402(f)(2) to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during this review period.

1 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews and
Request for Revocation in Part, 78 FR 25418 (May
1, 2013) (Initiation Notice).

2 Petitioners are: GBC Metals, LLC of Global Brass
and Copper, Inc., dba Olin Brass, Heyco Metals,
Inc., Aurubis Buffalo, Inc., PMX Industries, Inc. and
Revere Copper Products, Inc.

3 See Initiation Notice, 78 FR at 25420.
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Failure to comply with this
requirement could result in the
Department’s presumption that
reimbursement of the antidumping
duties occurred and the subsequent
assessment of doubled antidumping
duties.

This notice also serves as a final
reminder to parties subject to
administrative protective order (APO) of
their responsibility concerning the
return or destruction of proprietary
information disclosed under APO in
accordance with 19 CFR 351.305(a)(3).
Timely written notification of the
return/destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and terms of an
APO is a violation that is subject to
sanction.

This notice is issued and published in
accordance with sections 751(a)(1) and
777(1)(1) of the Tariff Act of 1930, as
amended, and 19 CFR 351.213(d)(4).

Dated: August 19, 2013.
Gary Taverman,

Senior Advisor for Antidumping and
Countervailing Duty Operations.

[FR Doc. 2013-20756 Filed 8-23-13; 8:45 am|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Application(s) for Duty-Free Entry of
Scientific Instruments

Pursuant to Section 6(c) of the
Educational, Scientific and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651, as amended by Pub. L. 106—
36; 80 Stat. 897; 15 CFR part 301), we
invite comments on the question of
whether instruments of equivalent
scientific value, for the purposes for
which the instruments shown below are
intended to be used, are being
manufactured in the United States.

Comments must comply with 15 CFR
301.5(a)(3) and (4) of the regulations and
be postmarked on or before September
16, 2013. Address written comments to
Statutory Import Programs Staff, Room
3720, U.S. Department of Commerce,
Washington, DC 20230. Applications
may be examined between 8:30 a.m. and
5:00 p.m. at the U.S. Department of
Commerce in Room 3720.

Docket Number: 13-025. Applicant:
University of Virginia, Wilsdorf Hall,
P.O. Box 400745, 395 McCormick Drive,
Charlottesville, VA 22904—4745.
Instrument: Electron Microscope.
Manufacturer: FEI Company, the
Netherlands. Intended Use: The
instrument will be used to identify the

different phases in materials such as
metals and alloys, semiconductors,
polymers, and biological specimens, as
well as the compositions of certain parts
of these materials, the cause of failure in
some, and the morphology and/or
crystallography of specimens fabricated
by various processes. The instrument
will be used to analyze the specimens
in a high, medium, or low vacuum.
Justification for Duty-Free Entry: There
are no instruments of the same general
category manufactured in the United
States. Application accepted by
Commissioner of Customs: May 24,
2013.

Docket Number: 13—-026. Applicant:
Yale University, 850 West Campus
Drive, Bldg. ISTC, Room 213C, West
Haven, CT 06516. Instrument: Electron
Microscope. Manufacturer: JEOL Ltd.,
Japan. Intended Use: The instrument
will be used to develop novel platforms
based on self-assembled DNA
nanostructures for studying cell biology.
DNA nanostructures will be designed by
computer-aided design software, and
the correctly formed nanostructures will
be confirmed using the instrument.
Justification for Duty-Free Entry: There
are no instruments of the same general
category manufactured in the United
States. Application accepted by
Commissioner of Customs: June 3, 2013.

Docket Number: 13—-027. Applicant:
United States Army Medical Research
Institute of Chemical Defense, 3100
Ricketts Point Road, Aberdeen Proving
Ground, MD 21010-5400. Instrument:
Electron Microscope. Manufacturer:
JEOL Ltd., Japan. Intended Use: The
instrument will be used to define the
various pathologies associated with
exposure to chemical warfare agents, to
define a window of opportunity for
medical intervention and to assess the
success of treatments and
countermeasures. The instrument will
provide a means of studying the
morphology and ultrastructural
pathology/cellular morphology of and
for characterization of the elemental
composition of experimental samples.
Justification for Duty-Free Entry: There
are no instruments of the same general
category manufactured in the United
States. Application accepted by
Commissioner of Customs: June 19,
2013.

Docket Number: 13—-029. Applicant:
Arizona State University, P.O. Box
875212, Tempe, AZ 85287-5212.
Instrument: Electron Microscope.
Manufacturer: FEI Company, the
Netherlands. Intended Use: The
instrument will be used to observe and
understand physical and chemical
processes at the most fundamental
atomic level. Phenomena to be studied

will include oxidation, reduction,
corrosion and nanoparticle growth. The
instrument will allow time-resolved in
situ studies of the dynamic behavior of
nanostructured materials, such as
complex oxides and metal particle
catalysts during exposure to reactive gas
environments and elevated
temperatures. The instrument is also
capable of electron holography, which is
a technique that allows nanoscale
electric and magnetic fields to be
measured and quantified with sub-
nanometer resolution. Justification for
Duty-Free Entry: There are no
instruments of the same general
category manufactured in the United
States. Application accepted by
Commissioner of Customs: July 9, 2013.

Docket Number: 13—-032. Applicant:
Howard Hughes Medical Institute, 4000
Jones Bridge Road, Chevy Chase, MD
20815. Instrument: Electron Microscope.
Manufacturer: FEI Company, Czech
Republic. Intended Use: The instrument
will be used to examine the
ultrastructural organization of complex
biological structures to help elucidate
the function of biological specimens
such as protein complexes,
noninfectious virus, and small cells.
Justification for Duty-Free Entry: There
are no instruments of the same general
category manufactured in the United
States. Application accepted 