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contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0342; Directorate
Identifier 2013-NE-14-AD; Amendment 39—
17750; AD 2014-03-16]

RIN 2120-AA64
Airworthiness Directives; Rolls-Royce

Deutschland Ltd & Co. KG Turbofan
Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
Rolls-Royce Deutschland Ltd & Co. KG
(RRD) Tay 620-15, 650—15, and 651-54
turbofan engines. This AD requires
replacement of low-pressure compressor
(LPC) fan blades. This AD was
prompted by the discovery that the LPC
fan blades leading edges erode in
service and create an unacceptable
blade flutter margin. We are issuing this
AD to prevent LPC fan blade failure,
damage to the engine, and damage to the
airplane.

DATES: This AD becomes effective
March 18, 2014.

ADDRESSES: The Docket Operations
office is located at Docket Management
Facility, U.S. Department of
Transportation, 1200 New Jersey
Avenue SE., West Building Ground
Floor, Room W12-140, Washington, DC
20590-0001.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2013—
0342; or in person at the Docket
Operations office between 9 a.m. and 5
p.m., Monday through Friday, except

Federal holidays. The AD docket
contains this AD, the mandatory
continuing airworthiness information
(MCALI), the regulatory evaluation, any
comments received, and other
information. The street address for the
Docket Operations office (phone: 800—
647-5527) is provided in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Anthony W. Cerra, Jr., Aerospace
Engineer, Engine Certification Office,
FAA, Engine & Propeller Directorate, 12
New England Executive Park,
Burlington, MA 01803; phone: 781—
238-7128; fax: 781-238-7199; email:
anthony.cerra@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to the specified products. The
NPRM was published in the Federal
Register on September 26, 2013 (78 FR
59291). The NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

Service history of Tay series engines
discovered that low pressure compressor
(LPC) fan blade leading edge is exposed to
excessive deterioration. The LPC fan blade
leading edge profile influences the LPC
aerodynamic characteristics and stability.
This condition, if not corrected, could reduce
fan flutter margin and, in some cases, could
lead to fan blade failure, possibly resulting in
uncontained release of high energy debris
with consequent damage to, and/or reduced
control of, the aeroplane.

You may examine the MCAI in the
AD docket on the Internet at http://
www.regulations.gov/
#!documentDetail;D=FAA-2013-0342-
0002.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comment received. The
commenter supports the NPRM (78 FR
59291, September 26, 2013).

Conclusion

We reviewed the available data,
including the comment received, and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

We estimate that this AD will affect
about 52 engines of U.S. registry. We
also estimate that it will take about six
hours per product to comply with this
AD. The average labor rate is $85 per
hour. Required parts will cost about
$11,000 per engine. Based on these
figures, we estimate the cost of this AD
on U.S. operators to be $598,520.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.
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We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39 AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2014-03-16 Rolls-Royce Deutschland Ltd &
Co. KG (formerly Rolls-Royce plc):
Amendment 39-17750; Docket No.
FAA—-2013-0342; Directorate Identifier
2013-NE-14-AD.

(a) Effective Date
This AD becomes effective March 18, 2014.

(b) Affected ADs
None.
(c) Applicability
This AD applies to Rolls-Royce

Deutschland Ltd & Co. KG (RRD) Tay 620—
15, 650-15, and 651-54 turbofan engines.

(d) Reason

This AD was prompted by the discovery
that the low-pressure compressor (LPC) fan
blade leading edges erode in service and
create an unacceptable blade flutter margin.
We are issuing this AD to prevent LPC fan
blade failure, damage to the engine, and
damage to the airplane.

(e) Actions and Compliance

Unless already done, do the following
actions:

(1) For Tay 620-15 engines, replace the
complete set of LPC fan blades with a set
eligible for installation as follows:

(i) If on the effective date of this AD, the
LPC fan blades:

(A) Have less than 10,000 flight cycles
since new (FCSN) or flight cycles since last
repair (FCSLR), replace the blades before
accumulating 12,000 FCSN or FCSLR.

(B) Have 10,000 or more FCSN or FCSLR,
replace the blades within 2,000 flight cycles
(FC).

(ii) Thereafter, replace the LPC fan blades
within 12,000 FCSN or FCSLR.

(2) For Tay 650—15 and Tay 651-54
engines, replace the complete set of LPC fan
blades with a set eligible for installation as
follows:

(i) If on the effective date of this AD, the
LPC fan blades:

(A) Have less than 8,000 FCSN or FCSLR,
replace the blades before accumulating
10,000 FCSN or FCSLR.

(B) Have 8,000 or more FCSN or FCSLR,
replace the fan blades within 2,000 FC.

(ii) Thereafter, replace the LPC fan blades
within 10,000 FCSN or FCSLR.

(f) Definitions

(1) For the purpose of this AD, a repair is
one that was performed in accordance with
RRD Alert Non-Modification Service Bulletin
(NMSB) No. Tay-72—A1782, Revision 2,
dated May 30, 2013, or earlier versions of this
Alert NMSB.

(2) LPC fan blades eligible for installation
are:

(i) For Tay 620-15 engines, LPC fan blades
with less than 12,000 FCSN or FCSLR; and

(ii) For Tay 650—15 and Tay 651-54
engines, LPC fan blades with less than 10,000
FCSN or FCSLR.

(g) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
FAA, may approve AMOCs to this AD. Use
the procedures found in 14 CFR 39.19 to
make your request.

(h) Related Information

(1) For more information about this AD,
contact Anthony W. Cerra, Jr., Aerospace
Engineer, Engine Certification Office, FAA,
Engine & Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803; phone: 781-238-7128; fax: 781-238—
7199; email: anthony.cerra@faa.gov.

(2) Refer to MCAI European Aviation
Safety Agency AD 2013-0143, dated July 12,
2013, for more information. You may
examine the MCAI in the AD docket on the
Internet at http://www.regulations.gov/
#!documentDetail;D=FAA-2013-0342-0002.

(3) RRD Alert NMSB No. Tay-72—-A1782,
Revision 2, dated May 30, 2013, pertains to
the subject of this AD and can be obtained
from RRD, using the contact information in
paragraph (h)(4) of this AD.

(4) For service information identified in
this AD, contact Rolls-Royce Deutschland Ltd
& Co. KG, Eschenweg 11, Dahlewitz, 15827
Blankenfelde-Mahlow, Germany; phone: 49 0
33-7086—1200 (direct 1016); fax: 49 0 33—
7086—-1212.

(5) You may view this service information
at the FAA, Engine & Propeller Directorate,
12 New England Executive Park, Burlington,
MA. For information on the availability of
this material at the FAA, call 781-238-7125.

(i) Material Incorporated by Reference
None.
Issued in Burlington, Massachusetts, on
January 30, 2014.
Colleen M. D’Alessandro,

Assistant Directorate Manager, Engine &
Propeller Directorate, Aircraft Certification
Service.

[FR Doc. 2014—02809 Filed 2—10-14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF STATE

22 CFR Parts 120, 122, 126, 127, 128,
and 130

RINs 1400-ADA49, 1400—-AC37, and 1400—
AC81

[Public Notice: 8620]

Amendment to the International Traffic
in Arms Regulations: Changes to
Authorized Officials and the UK
Defense Trade Treaty Exemption;
Correction of Errors in Lebanon Policy
and Violations; and Adoption of
Recent Amendments as Final

AGENCY: Department of State.
ACTION: Final rule.

SUMMARY: The Department of State is
amending the International Traffic in
Arms Regulations (ITAR) to remove the
managing director as an authorized
official, update the marking and
reporting requirements for the UK
defense treaty exemption, correct a
typographical error in the paragraph on
export policy regarding Lebanon, and
correct an error of syntactical
arrangement in a section of the
regulations regarding violations. The
Department is also adopting as a final
rule certain sections of the ITAR that
were published in an interim final rule.
DATES: Effective Date: This rule is
effective February 11, 2014.

FOR FURTHER INFORMATION CONTACT: Mr.
C. Edward Peartree, Director, Office of
Defense Trade Controls Policy, U.S.
Department of State, telephone (202)
663—2792, or email
DDTCResponseTeam@state.gov. ATTN:
Regulatory Change, Removing Managing
Director, Other Changes.
SUPPLEMENTARY INFORMATION: The
Department is removing ‘“‘Managing
Director of Defense Trade Controls” as
an authorized official from ITAR
§120.1(b)(1) because it is no longer a
position within the Department. Various
sections of the ITAR are amended as a
result. In each of these instances,
another authorized official as identified
in ITAR § 120.1(b) replaces the
managing director.

The Department is updating the text
of the licensing exemption created
pursuant to the Treaty Between the
Government of the United States of
America and the Government of the
United Kingdom Concerning Defense
Trade Cooperation (the “UK defense
trade treaty exemption”), at ITAR
§126.17, so that it is a clearer
representation of treaty requirements
and is also consistent with ITAR
§126.16 (the Australia defense trade
treaty exemption). Most of the updates
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are formatting and textual edits.
However, the Department notes in
particular changes to: 1) The text for
marking requirements (paragraph (j)) to
make it clear that items should be
marked “prior to” export, and to bring
the classification level reading in line
with treaty requirements; and 2) the
indicated method of notification
(paragraph (o)) to remove inclusion of
Form DS-4048 from the process.

The Department is correcting a
typographical error in ITAR § 126.1(t),
regarding the export policy on Lebanon.
In the preamble to the rule providing
that policy (see 76 FR 47990, RIN 1400-
ACB81), the exceptions to the arms
embargo were correctly identified as
“not apply[ing] to arms and related
materiel for the United Nations Interim
Force in Lebanon or as authorized by
the Government of Lebanon.” In the
regulation itself, “or”” was mistakenly
replaced with “and.” This error is
corrected in this rule.

Finally, the Department is correcting
an error of syntactical arrangement in
ITAR §127.1(d)(2). This rule clarifies
that ineligible parties may not engage in
transactions subject to the ITAR; the
current construction specifies that such
parties may not engage in any
transactions regarding defense articles.
This section was previously published
as an interim final rule at 78 FR 52680
on August 26, 2013 (RIN 1400-AC37);
with the identified changes, the
Department is adopting it as a final rule.

The Department is also adopting as a
final rule other portions of RIN 1400—
AC37, as follows: (1) ITAR §120.1(a)
and (b), with changes regarding
authorized officials, as described earlier
in this section; (2) ITAR §120.1(c) and
(d), without any changes: (3) ITAR
§120.20, with changes regarding
authorized officials, as described earlier
in this section; (4) ITAR §126.1(a), (b),
(e)(1), (e)(2), and note to paragraph (e),
without any changes; (5) all sections of
parts 127 and 128, except for ITAR
§127.1(d)(2), which is changed
regarding syntactical arrangement, as
described earlier in this section, and for
ITAR §128.15(a), which is changed
regarding authorized officials, as
described earlier in this section. The
Department did not receive public
comments on these sections of the ITAR
during the comment period of the
interim final rule.

Regulatory Analysis and Notices
Administrative Procedure Act

The Department of State is of the
opinion that controlling the import and
export of defense articles and services is
a foreign affairs function of the United

States Government and that rules
implementing this function are exempt
from sections 553 (rulemaking) and 554
(adjudications) of the Administrative
Procedure Act. Although the
Department is of the opinion that this
rule is exempt from the rulemaking
provisions of the APA, the Department
published portions of this rule as
proposed and interim final rules
identified as 1400-AC37, with 60- and
45-day provisions for public comment,
respectively, and without prejudice to
its determination that controlling the
import and export of defense articles
and services is a foreign affairs function.

Regulatory Flexibility Act

Since the Department is of the
opinion that this rule is exempt from the
provisions of 5 U.S.C. 553, there is no
requirement for an analysis under the
Regulatory Flexibility Act.

Unfunded Mandates Reform Act of 1995

This rulemaking does not involve a
mandate that will result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any year and it will not significantly
or uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

The Department does not believe this
rulemaking is a major rule within the
definition of 5 U.S.C. § 804. It will not
have an annual effect on the economy
of $100,000,000 or more, nor will it
result in a major increase in costs or
prices for consumers, individual
industries, federal, state, or local
government agencies, or geographic
regions, or have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
foreign markets.

Executive Orders 12372 and 13132

This rulemaking will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
it is determined that this rulemaking
does not have sufficient federalism
implications to require consultations or
warrant the preparation of a federalism

summary impact statement. The
regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities do not
apply to this rulemaking.

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributed impacts, and equity).
These executive orders stress the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule has not been
designated a “‘significant regulatory
action” under section 3(f) of Executive
Order 12866.

Executive Order 12988

The Department of State reviewed this
rulemaking in light of sections 3(a) and
3(b)(2) of Executive Order 12988 to
eliminate ambiguity, minimize
litigation, establish clear legal
standards, and reduce burden.

Executive Order 13175

The Department of State determined
that this rulemaking will not have tribal
implications, will not impose
substantial direct compliance costs on
Indian tribal governments, and will not
preempt tribal law. Accordingly, the
requirements of Executive Order 13175
do not apply to this rulemaking.

Paperwork Reduction Act

This rule does not impose any new
reporting or recordkeeping requirements
subject to the Paperwork Reduction Act,
44 U.S.C. Chapter 35.

List of Subjects
22 CFR Part 120

Arms and munitions, Classified
information, Exports.
22 CFR Part 122

Arms and munitions, Exports,

Reporting and recordkeeping
requirements.

22 CFR Part 126
Arms and munitions, Exports.

22 CFR Part 127

Arms and munitions, Crime, Exports,
Penalties, Seizures and forfeitures.
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22 CFR Part 128

Administrative practice and
procedure, Arms and munitions,
Exports.

22 CFR Part 130

Arms and munitions, Campaign
funds, Confidential business
information, Exports, Reporting and
recordkeeping requirements.

Accordingly, for the reasons set forth
above, Title 22, Chapter I, Subchapter
M, parts 120, 122, 126, 127, 128, and
130 are amended; and the amendments
to 22 CFR 120.1(a) and (b), 120.20, and
all amendments to 22 CFR parts 127 and
128 except for §§127.1(d)(2) and
128.15(a), in the interim rule published
at 78 FR 52680 on August 26, 2013, are
adopted as final with changes, as
follows:

PART 120—PURPOSE AND
DEFINITIONS

m 1. The authority citation for part 120
continues to read as follows:

Authority: Sections 2, 38, and 71, Pub. L.
90-629, 90 Stat. 744 (22 U.S.C. 2752, 2778,
2797); 22 U.S.C. 2794; 22 U.S.C. 2651a; Pub.
L. 105-261, 112 Stat. 1920; Pub. L. 111-266;
Section 1261, Pub. L. 112-239; E.O. 13637,
78 FR 16129.

m 2. Section 120.1 is amended by
revising paragraphs (a) and (b) to read
as follows:

§120.1 General authorities, receipt of
licenses, and ineligibility.

(a) Section 38 of the Arms Export
Control Act (22 U.S.C. 2778), as
amended, authorizes the President to
control the export and import of defense
articles and defense services. The
statutory authority of the President to
promulgate regulations with respect to
exports of defense articles and defense
services is delegated to the Secretary of
State by Executive Order 13637. This
subchapter implements that authority,
as well as other relevant authorities in
the Arms Export Control Act (22 U.S.C.
2751 et seq.). By virtue of delegations of
authority by the Secretary of State, these
regulations are primarily administered
by the Deputy Assistant Secretary of
State for Defense Trade Controls, Bureau
of Political-Military Affairs.

(b)(1) Authorized officials. All
authorities administered by the Deputy
Assistant Secretary of State for Defense
Trade Controls pursuant to this
subchapter may be exercised at any time
by the Under Secretary of State for Arms
Control and International Security or
the Assistant Secretary of State for
Political-Military Affairs.

(2) The Deputy Assistant Secretary of
State for Defense Trade Controls

supervises the Directorate of Defense
Trade Controls, which is comprised of
the following offices:

(i) The Office of Defense Trade
Controls Licensing and the Director,
Office of Defense Trade Controls
Licensing, which have responsibilities
related to licensing or other approvals of
defense trade, including references
under parts 120, 123, 124, 125, 126, 129,
and 130 of this subchapter.

(ii) The Office of Defense Trade
Controls Compliance and the Director,
Office of Defense Trade Controls
Compliance, which have
responsibilities related to violations of
law or regulation and compliance
therewith, including references
contained in parts 122, 126, 127, 128,
and 130 of this subchapter, and that
portion under part 129 of this
subchapter pertaining to registration.

(iii) The Office of Defense Trade
Controls Policy and the Director, Office
of Defense Trade Controls Policy, which
have responsibilities related to the
general policies of defense trade,
including references under parts 120
and 126 of this subchapter, and the
commodity jurisdiction procedure
under part 120 of this subchapter.

* * * * *

m 3. Section 120.4 is amended by
revising paragraph (g), to read as
follows:

§120.4 Commodity jurisdiction.

* * * * *

(g) A person may appeal a commodity
jurisdiction determination by
submitting a written request for
reconsideration to the Deputy Assistant
Secretary of State for Defense Trade
Controls. The Deputy Assistant
Secretary’s determination of the appeal
will be provided, in writing, within 30
days of receipt of the appeal. If desired,
an appeal of the Deputy Assistant
Secretary’s decision can then be made to
the Assistant Secretary for Political-
Military Affairs.

m 4. Section 120.20 is revised to read as
follows:

§120.20 License or other approval.

License means a document bearing
the word “license” issued by the Deputy
Assistant Secretary of State for Defense
Trade Controls, or his authorized
designee, that permits the export,
temporary import, or brokering of a
specific defense article or defense
service controlled by this subchapter.

Other approval means a document
issued by the Deputy Assistant
Secretary of State for Defense Trade
Controls, or his authorized designee,
that approves an activity regulated by

this subchapter (e.g., approvals for
brokering activities or retransfer
authorizations), or the use of an
exemption to the license requirements
as described in this subchapter.

PART 122—REGISTRATION OF
MANUFACTURERS AND EXPORTERS

m 5. The authority citation for part 122
continues to read as follows:

Authority: Sections 2 and 38, Pub. L. 90—
629, 90 Stat. 744 (22 U.S.C. 2752, 2778); 22
U.S.C. 2651a; E.O. 13637, 78 FR 16129.

m 6. Section 122.5 is amended by
revising paragraph (a), to read as
follows:

§122.5 Maintenance of records by
registrants.

(a) A person who is required to
register must maintain records
concerning the manufacture, acquisition
and disposition (to include copies of all
documentation on exports using
exemptions and applications and
licenses and their related
documentation), of defense articles; of
technical data; the provision of defense
services; brokering activities; and
information on political contributions,
fees, or commissions furnished or
obtained, as required by part 130 of this
subchapter. Records in an electronic
format must be maintained using a
process or system capable of
reproducing all records on paper. Such
records when displayed on a viewer,
monitor, or reproduced on paper, must
exhibit a high degree of legibility and
readability. (For the purpose of this
section, “legible” and ““legibility”” mean
the quality of a letter or numeral that
enables the observer to identify it
positively and quickly to the exclusion
of all other letters or numerals.
“Readable” and ‘“‘readability’”” means the
quality of a group of letters or numerals
being recognized as complete words or
numbers.) This information must be
stored in such a manner that none of it
may be altered once it is initially
recorded without recording all changes,
who made them, and when they were
made. For processes or systems based
on the storage of digital images, the
process or system must afford
accessibility to all digital images in the
records being maintained. All records
subject to this section must be
maintained for a period of five years
from the expiration of the license or
other approval, to include exports using
an exemption (see § 123.26 of this
subchapter); or, from the date of the
transaction (e.g., expired licenses or
other approvals relevant to the export
transaction using an exemption). The
Deputy Assistant Secretary of State for
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Defense Trade Controls and the Director
of the Office of Defense Trade Controls
Licensing may prescribe a longer or
shorter period in individual cases.

* * * * *

PART 126—GENERAL POLICIES AND
PROVISIONS

m 7. The authority citation for part 126
continues to read as follows:

Authority: Secs. 2, 38, 40, 42, and 71, Pub.
L. 90-629, 90 Stat. 744 (22 U.S.C. 2752, 2778,
2780, 2791, and 2797); 22 U.S.C. 2651a; 22
U.S.C. 287c; E.O. 12918, 59 FR 28205; 3 CFR,
1994 Comp., p. 899; Sec. 1225, Pub. L. 108—
375; Sec. 7089, Pub. L. 111-117; Pub. L. 111—
266; Sections 7045 and 7046, Pub. L. 112-74;
E.O. 13637, 78 FR 16129.

m 8. Section 126.1 is amended by
revising paragraph (t) to read as follows:

§126.1 Prohibited exports, imports, and
sales to or from certain countries.
* * * * *

(t) Lebanon. It is the policy of the
United States to deny licenses or other
approvals for exports or imports of
defense articles and defense services
destined for or originating in Lebanon,
except that a license or other approval
may be issued, on a case-by-case basis,
for the United Nations Interim Force in
Lebanon (UNIFIL) or as authorized by

the Government of Lebanon.
* * * * *

m 9. Section 126.2 is revised to read as
follows:

§126.2 Temporary suspension or
modification of this subchapter.

The Deputy Assistant Secretary for
Defense Trade Controls may order the
temporary suspension or modification
of any or all of the regulations of this
subchapter in the interest of the security
and foreign policy of the United States.

m 10. Section 126.3 is revised to read as
follows:

§126.3 Exceptions.

In a case of exceptional or undue
hardship, or when it is otherwise in the
interest of the United States
Government, the Deputy Assistant
Secretary of State for Defense Trade
Controls may make an exception to the
provisions of this subchapter.

m 11. Section 126.14 is amended by
revising paragraph (b) introductory text,
to read as follows:

§126.14 Special comprehensive export
authorizations for NATO, Australia, Japan,
and Sweden.
* * * * *

(b) Provisions and requirements for
comprehensive authorizations. Requests
for the special comprehensive

authorizations set forth in paragraph (a)
of this section should be by letter
addressed to the Directorate of Defense
Trade Controls. With regard to a
commercial major program or project
authorization, or technical data
supporting a teaming arrangement,
merger, joint venture or acquisition,
registered U.S. exporters may consult
the Deputy Assistant Secretary of State
for Defense Trade Controls about
eligibility for and obtaining available
comprehensive authorizations set forth
in paragraph (a) of this section or
pursuant to § 126.9(b) of this
subchapter.

* * * * *

m 12. Section 126.17 is amended by
revising paragraphs (a)(1)(iv), (a)(2),
(a)(3)(i), (a)(4) introductory text,
(a)(@)(iif), (b)(2), (d)(1), (d)(2), paragraph
(e) introductory text, (f)(1), (£)(2), (g)(1),
(g)(2), (g)(4), (g)(5), (h)(2) through (h)(4),
(h)(6) through (h)(8), (i)(1) through (i)(4),
(G)(1), ()(2), (G)(3)(1), (5)(3)(ii), (G)(5),
(k)(1)E)(A), K)(1)E)(C), (k)(1)ED)(B), (1)(1)
introductory text, (1)(2)(iii), ()(2)(iv),
(m), (n)(4), (0)(1) introductory text,
(0)(1)(iii), and (0)(2) to read as follows:

§126.17 Exemption pursuant to the
Defense Trade Cooperation Treaty between
the United States and the United Kingdom.

(a] R

(1) * * %

(iv) Intermediate consignee means, for
purposes of this section, an approved
entity or person who receives, but does
not have access to, defense articles,
including technical data, for the sole
purpose of effecting onward movement
to members of the Approved
Community (see paragraph (k) of this
section).

(2) Persons or entities exporting or
transferring defense articles or defense
services are exempt from the otherwise
applicable licensing requirements if
such persons or entities comply with
the regulations set forth in this section.
Except as provided in Supplement No.

1 to part 126 of this subchapter, Port
Directors of U.S. Customs and Border
Protection and postmasters shall permit
the permanent and temporary export
without a license from members of the
United States Community to members of
the United Kingdom Community (see
paragraph (d) of this section regarding
the identification of members of the
United Kingdom Community) of defense
articles and defense services not listed
in Supplement No. 1 to part 126 of this
subchapter, for the end-uses specifically
identified pursuant to paragraphs (e)
and (f) of this section. The purpose of
this section is to specify the
requirements to export, transfer,
reexport, retransfer, or otherwise

dispose of a defense article or defense
service pursuant to the Defense Trade
Cooperation Treaty between the United
States and the United Kingdom. All
persons must continue to comply with
statutory and regulatory requirements
outside of this subchapter concerning
the import of defense articles and
defense services or the possession or
transfer of defense articles, including,
but not limited to, regulations issued by
the Bureau of Alcohol, Tobacco,
Firearms and Explosives found at 27
CFR parts 447, 478, and 479, which are
unaffected by the Defense Trade
Cooperation Treaty between the United
States and the United Kingdom and
continue to apply fully to defense
articles and defense services subject to
either of the aforementioned treaties and
the exemptions contained in this
section.

(3) * x %

(i) The exporter must be registered
with the Directorate of Defense Trade
Controls (DDTC) and must be eligible,
according to the requirements and
prohibitions of the Arms Export Control
Act, this subchapter, and other
provisions of United States law, to
obtain an export license (or other forms
of authorization to export) from any
agency of the U.S. Government without
restriction (see paragraphs (b) and (c) of
this section for specific requirements);

(4) Transfers. In order for a member
of the Approved Community (i.e., the
United States Community and United
Kingdom Community) to transfer a
defense article or defense service under
the Defense Trade Cooperation Treaty
within the Approved Community, all of
the following conditions must be met:

* * * * *

(iii) The transfer is required for an
end-use specified in the Defense Trade
Cooperation Treaty between the United
States and the United Kingdom and
mutually agreed to by the Government
of the United States and the
Government of the United Kingdom
pursuant to the terms of the Defense
Trade Cooperation Treaty between the
United States and the United Kingdom
and the United Kingdom Implementing
Arrangement (see paragraphs (e) and (f)
of this section regarding authorized end-
uses);

* * * * *

(b) L

(2) Non-governmental U.S. persons
registered with DDTC and eligible,
according to the requirements and
prohibitions of the Arms Export Control
Act, this subchapter, and other
provisions of United States law, to
obtain an export license (or other form
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of authorization to export) from any
agency of the U.S. Government without
restriction, including their employees
acting in their official capacity with, as
appropriate, a security clearance and a

need-to-know.
* * * * *

(d)* * =

(1) Her Majesty’s Government entities
and facilities identified as members of
the Approved Community through the
DDTC Web site at the time of a
transaction under this section; and

(2) The non-governmental United
Kingdom entities and facilities
identified as members of the Approved
Community through the DDTC Web site
(www.pmddtc.state.gov) at the time of a
transaction under this section; non-
governmental United Kingdom entities
and facilities that become ineligible for
such membership will be removed from
the United Kingdom Community.

(e) Authorized End-uses. The
following end-uses, subject to paragraph
(f) of this section, are specified in the
Defense Trade Cooperation Treaty
between the United States and the
United Kingdom:

* * * * *
EE

(1) Operations, programs, and projects
that can be publicly identified will be
posted on the DDTC Web site;

(2) Operations, programs, and projects
that cannot be publicly identified will
be confirmed in written correspondence
from DDTGC; or

* * * * *

(g) * k%

(1) An exporter authorized pursuant
to paragraph (b)(2) of this section may
market a defense article to members of
the United Kingdom Community if that
exporter has been licensed by DDTC to
export (as defined by § 120.17 of this
subchapter) the identical type of defense
article to any foreign person and end-
use of the article is for an end-use
identified in paragraph (e) of this
section.

(2) The export of any defense article
specific to the existence of (e.g., reveals
the existence of or details of) anti-
tamper measures made at U.S.
Government direction always requires
prior written approval from DDTC.

* * * * *

(4) U.S.-origin defense articles
specific to developmental systems that
have not obtained written Milestone B
approval from the U.S. Department of
Defense milestone approval authority
are not eligible for export unless such
export is pursuant to a written
solicitation or contract issued or
awarded by the U.S. Department of
Defense for an end-use identified

pursuant to paragraph (e)(1), (2), or (4)
of this section.

(5) Defense articles excluded by
paragraph (g) of this section or
Supplement No. 1 to part 126 of this
subchapter (e.g., USML Category XI
(a)(3) electronically scanned array radar
excluded by Note 2) that are embedded
in a larger system that is eligible to ship
under this section (e.g., a ship, an
aircraft) must separately comply with
any restrictions placed on that
embedded defense article under this
subchapter. The exporter must obtain a
license or other authorization from
DDTC for the export of such embedded
defense articles (for example, USML
Category XI (a)(3) electronically scanned
array radar systems that are exempt
from this section that are incorporated
in an aircraft that is eligible to ship
under this section continue to require
separate authorization from DDTC for
their export, transfer, reexport, or

retransfer).
* * * * *
(h) ENE

(2) Any transfer or other provision of
a defense article or defense service for
an end-use that is not authorized by the
exemption provided by this section is
prohibited without a license or the prior
written approval of DDTC (see
paragraphs (e) and (f) of this section
regarding authorized end-uses).

(3) Any retransfer or reexport, or other
provision of a defense article or defense
service by a member of the United
Kingdom Community to a foreign
person that is not a member of the
United Kingdom Community, or to a
U.S. person that is not a member of the
United States Community, is prohibited
without a license or the prior written
approval of DDTC (see paragraph (d) of
this section for specific information on
the identification of the United
Kingdom Community).

(4) Any change in the use of a defense
article or defense service previously
exported, transferred, or obtained under
this exemption by any foreign person,
including a member of the United
Kingdom Community, to an end-use
that is not authorized by this exemption
is prohibited without a license or other
written approval of DDTC (see
paragraphs (e) and (f) of this section
regarding authorized end-uses).

(6) Defense articles excluded by
paragraph (g) of this section or
Supplement No. 1 to part 126 of this
subchapter (e.g., USML Category XI
(a)(3) electronically scanned array radar
systems) that are embedded in a larger
system that is eligible to ship under this
section (e.g., a ship, an aircraft) must

separately comply with any restrictions
placed on that embedded defense article
unless otherwise specified. A license or
other authorization must be obtained
from DDTC for the export, transfer,
reexport, retransfer, or change in end-
use of any such embedded defense
article (for example, USML Category
XI(a)(3) electronically scanned array
radar systems that are excluded from
this section by Supplement No. 1 to part
126 of this subchapter, Note 2 that are
incorporated in an aircraft that is
eligible to ship under this section
continue to require separate
authorization from DDTC for their
export, transfer, reexport, or retransfer).

(7) A license or prior approval from
DDTC is not required for a transfer,
retransfer, or reexport of an exported
defense article or defense service under
this section, if:

(i) The transfer of defense articles or
defense services is made by a member
of the United States Community to
United Kingdom Ministry of Defence
(UK MOD) elements deployed outside
the Territory of the United Kingdom and
engaged in an authorized end-use (see
paragraphs (e) and (f) of this section
regarding authorized end-uses) using
United Kingdom Armed Forces
transmission channels or the provisions
of this section;

(ii) The transfer of defense articles or
defense services is made by a member
of the United States Community to an
Approved Community member (either
United States or UK) that is operating in
direct support of UK MOD elements
deployed outside the Territory of the
United Kingdom and engaged in an
authorized end-use (see paragraphs (e)
and (f) of this section regarding
authorized end-uses) using United
Kingdom Armed Forces transmission
channels or the provisions of this
section;

(iii) The reexport is made by a
member of the United Kingdom
Community to UK MOD elements
deployed outside the Territory of the
United Kingdom engaged in an
authorized end-use (see paragraphs (e)
and (f) of this section regarding
authorized end-uses) using United
Kingdom Armed Forces transmission
channels or the provisions of this
section;

(iv) The reexport is made by a
member of the United Kingdom
Community to an Approved Community
member (either U.S. or UK) that is
operating in direct support of UK MOD
elements deployed outside the Territory
of the United Kingdom engaged in an
authorized end-use (see paragraphs (e)
and (f) of this section regarding
authorized end-uses) using United
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Kingdom Armed Forces transmission
channels or the provisions of this
section; or

(v) The defense article or defense
service will be delivered to the UK MOD
for an authorized end-use (see
paragraphs (e) and (f) of this section
regarding authorized end-uses); the UK
MOD may deploy the item as necessary
when conducting official business
within or outside the Territory of the
United Kingdom. The item must remain
under the effective control of the UK
MOD while deployed and access may
not be provided to unauthorized third
parties.

(8) U.S. persons registered, or
required to be registered, pursuant to
part 122 of this subchapter and
members of the United Kingdom
Community must immediately notify
DDTC of any actual or proposed sale,
retransfer, or reexport of a defense
article or defense service on the U.S.
Munitions List originally exported
under this exemption to any of the
countries listed in § 126.1 of this
subchapter or any person acting on
behalf of such countries, whether within
or outside the United States. Any person
knowing or having reason to know of
such a proposed or actual sale, reexport,
or retransfer shall submit such
information in writing to the Office of
Defense Trade Controls Compliance,
Directorate of Defense Trade Controls.

(i) Transitions. (1) Any previous
export of a defense article under a
license or other approval of the U.S.
Department of State remains subject to
the conditions and limitations of the
original license or authorization unless
DDTC has approved in writing a
transition to this section.

(2) If a U.S. exporter desires to
transition from an existing license or
other approval to the use of the
provisions of this section, the following
is required:

(i) The U.S. exporter must submit a
written request to DDTC, which
identifies the defense articles or defense
services to be transitioned, the existing
license(s) or other authorizations under
which the defense articles or defense
services were originally exported, and
the Treaty-eligible end-use for which
the defense articles or defense services
will be used. Any license(s) filed with
U.S. Customs and Border Protection
should remain on file until the exporter
has received approval from DDTC to
retire the license(s) and transition to this
section. When this approval is conveyed
to U.S. Customs and Border Protection
by DDTC, the license(s) will be returned
to DDTC by U.S. Customs and Border
Protection in accord with existing
procedures for the return of expired

licenses in §123.22(c) of this
subchapter.

(ii) Any license(s) not filed with U.S.
Customs and Border Protection must be
returned to DDTC with a letter citing
approval by DDTC to transition to this
section as the reason for returning the
license(s).

(3) If a member of the United
Kingdom Community desires to
transition defense articles received
under an existing license or other
approval to the processes established
under the Treaty, the United Kingdom
Community member must submit a
written request to DDTC, either directly
or through the original U.S. exporter,
which identifies the defense articles or
defense services to be transitioned, the
existing license(s) or other
authorizations under which the defense
articles or defense services were
received, and the Treaty-eligible end-
use (see paragraphs (e) and (f) of this
section regarding authorized end-uses)
for which the defense articles or defense
services will be used. The defense
article or defense service shall remain
subject to the conditions and limitations
of the existing license or other approval
until the United Kingdom Community
member has received approval from
DDTC.

(4) Authorized exporters identified in
paragraph (b)(2) of this section who
have exported a defense article or
defense service that has subsequently
been placed on the list of exempted
items in Supplement No. 1 to part 126
of this subchapter must review and
adhere to the requirements in the
relevant Federal Register notice
announcing such removal. Once
removed, the defense article or defense
service will no longer be subject to this
section, and such defense article or
defense service previously exported
shall remain on the U.S. Munitions List
and be subject to the requirements of
this subchapter unless the applicable
Federal Register notice states otherwise.
Subsequent reexport or retransfer must
be made pursuant to § 123.9 of this
subchapter.

* * * * *

(j) Marking of exports. (1) All defense
articles and defense services exported or
transitioned pursuant to the Defense
Trade Cooperation Treaty between the
United States and the United Kingdom
and this section shall be marked or
identified prior to movement as follows:

(i) For classified defense articles and
defense services the standard marking
or identification shall read ““//
CLASSIFICATION LEVEL USML//REL
USA and GBR Treaty Community//.”
For example, for defense articles

classified SECRET, the marking or
identification shall be ““//SECRET
USML//REL USA and GBR Treaty
Community//.”

(ii) Unclassified defense articles and
defense services exported under or
transitioned pursuant to this section
shall be handled while in the UK as
“Restricted USML” and the standard
marking or identification shall read ““//
RESTRICTED USML//REL USA and
GBR Treaty Community//.”

(2) Where U.S.-origin defense articles
are returned to a member of the United
States Community identified in
paragraph (b) of this section, any
defense articles marked or identified
pursuant to paragraph (j)(1)(ii) of this
section as ““//RESTRICTED USML//REL
USA and GBR Treaty Community//”’
will be considered unclassified and the
marking or identification shall be
removed; and

(3) * % %

(i) Defense articles (other than
technical data) shall be individually
labeled with the appropriate
identification detailed in paragraphs
(j)(1) and (j)(2) of this section; or, where
such labeling is impracticable (e.g.,
propellants, chemicals), shall be
accompanied by documentation (such
as contracts or invoices) clearly
associating the defense articles with the
appropriate markings as detailed in
paragraphs (j)(1)(i) and (j)(1)(ii) of this
section;

(ii) Technical data (including data
packages, technical papers, manuals,
presentations, specifications, guides and
reports), regardless of media or means of
transmission (physical, oral, or
electronic), shall be individually labeled
with the appropriate identification
detailed in paragraphs (j)(1) and (j)(2) of
this section; or, where such labeling is
impractical shall be accompanied by
documentation (such as contracts or
invoices) or verbal notification clearly
associating the technical data with the
appropriate markings as detailed in
paragraphs (j)(1)(i) and (j)(1)(ii) of this
section; and
* * * * *

(5) The exporter shall incorporate the
following statement as an integral part
of the bill of lading and the invoice
whenever defense articles are to be
exported: “These U.S. Munitions List
commodities are authorized by the U.S.
Government under the U.S.-UK Defense
Trade Cooperation Treaty for export
only to United Kingdom for use in
approved projects, programs or
operations by members of the United
Kingdom Community. They may not be
retransferred or reexported or used
outside of an approved project, program,
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or operation, either in their original
form or after being incorporated into
other end-items, without the prior
written approval of the U.S. Department
of State.”

(k) L

(1) * *x %

(i) * * %

(A) Exporters registered with DDTC
and eligible;

(C) Commercial air freight and surface
shipment carriers, freight forwarders, or
other parties not exempt from
registration under § 129.3(b)(3) of this
subchapter, that are identified at the
time of export as being on the U.S.
Department of Defense Civil Reserve Air
Fleet (CRAF) list of approved air
carriers, a link to which is available on
the DDTC Web site; or

(11) * *x *

(B) Freight forwarders, customs
brokers, commercial air freight and
surface shipment carriers, or other
United Kingdom parties that are
identified at the time of export as being
on the list of Authorized United
Kingdom Intermediate Consignees,
which is available on the DDTC Web

site.
* * * * *

n* * *
(1) All exporters authorized pursuant
to paragraph (b)(2) of this section who
export defense articles or defense
services pursuant to the Defense Trade
Cooperation Treaty between the United
States and the United Kingdom and this
section shall maintain detailed records
of their exports, imports, and transfers.
Exporters shall also maintain detailed
records of any reexports and retransfers
approved or otherwise authorized by
DDTC of defense articles or defense
services subject to the Defense Trade
Cooperation Treaty between the United
States and the United Kingdom and this
section. These records shall be
maintained for a minimum of five years
from the date of export, import, transfer,
reexport, or retransfer and shall be made
available upon request to DDTC or a
person designated by DDTC (e.g., U.S.
Department of State’s Bureau of
Diplomatic Security) or U.S.
Immigration and Customs Enforcement,
or U.S. Customs and Border Protection.
Records in an electronic format must be
maintained using a process or system
capable of reproducing all records on
paper. Such records when displayed on
a viewer, monitor, or reproduced on
paper, must exhibit a high degree of
legibility and readability. (For the
purpose of this section, “‘legible” and
“legibility” mean the quality of a letter
or numeral that enables the observer to

identify it positively and quickly to the
exclusion of all other letters or
numerals. “Readable”” and ‘‘readability”
means the quality of a group of letters
or numerals being recognized as
complete words or numbers.) These

records shall consist of the following:

(2) * *x %

(iii) For exports in support of
mutually determined specific security
and defense projects where the
Government of the United Kingdom is
the end-user identify § 126.17(e)(3) (the
name or an appropriate description of
the project shall be placed in the
appropriate field in the EEI, as well); or

(iv) For exports that will have a U.S.
Government end-use identify
§126.17(e)(4) (the U.S. Government
contract number or solicitation number
(e.g., “U.S. Government contract
number XXXXX") shall be placed in the
appropriate field in the EEI, as well).
Such exports must meet the required
export documentation and filing
guidelines, including for defense
services, of §123.22(a), (b)(1), and (b)(2)
of this subchapter.

(m) Fees and commissions. All
exporters authorized pursuant to
paragraph (b)(2) of this section shall,
with respect to each export, transfer,
reexport, or retransfer, pursuant to the
Defense Trade Cooperation Treaty
between the United States and the
United Kingdom and this section,
submit a statement to DDTC containing
the information identified in § 130.10 of
this subchapter relating to fees,
commissions, and political
contributions on contracts or other
instruments valued in an amount of
$500,000 or more.

(Il) * % %

(4) DDTC or a person designated by
DDTC (e.g., U.S. Department of State’s
Bureau of Diplomatic Security), U.S.
Immigration and Customs Enforcement,
or U.S. Customs and Border Protection
may require the production of
documents and information relating to
any actual or attempted export, transfer,
reexport, or retransfer pursuant to this
section. Any foreign person refusing to
provide such records within a
reasonable period of time shall be
suspended from the United Kingdom
Community and ineligible to receive
defense articles or defense services
pursuant to the exemption under this
section or otherwise.

(0) * % %

(1) Exports pursuant to the Defense
Trade Cooperation Treaty between the
United States and the United Kingdom
and this section by any person
identified in paragraph (b)(2) of this

section shall not take place until 30
days after DDTC has acknowledged
receipt of a written notification from the
exporter notifying the Department of
State if the export involves one or more
of the following:

* * * * *

(iii) A contract, regardless of value, for
the manufacturing abroad of any item of
significant military equipment (see
§120.7 of this subchapter); or

* * * * *

(2) The written notification required
in paragraph (0)(1) of this section shall
indicate the item/model number,
general item description, U.S.
Munitions List category, value, and
quantity of items to be exported
pursuant to the Defense Trade
Cooperation Treaty between the United
States and the United Kingdom and this
section, and shall be accompanied by

the following additional information:
* * * * *

PART 127—VIOLATIONS AND
PENALTIES

m 13. The authority citation for part 127
continues to read as follows:

Authority: Sections 2, 38, and 42, Pub. L.
90-629, 90 Stat. 744 (22 U.S.C. 2752, 2778,
2791); 22 U.S.C. 401; 22 U.S.C. 2651a; 22
U.S.C. 2779a; 22 U.S.C. 2780; E.O. 13637, 78
FR 16129.

m 14. Section 127.1 is amended by
revising paragraph (d)(2), to read as
follows:

§127.1 Violations.
* * * * *
(d) * % %

(2) Order, buy, receive, use, sell,
deliver, store, dispose of, forward,
transport, finance, or otherwise service
or participate in any manner in any
transaction subject to this subchapter
that may involve any defense article,
which includes technical data, defense
services, or brokering activities, where
such ineligible person may obtain any
benefit therefrom or have any direct or

indirect interest therein.
* * * * *

m 15. Section 127.11 is amended by

revising paragraph (b), to read as
follows:

§127.11 Past violations.

* * * * *

(b) Policy. An exception to the policy
of the Department of State to deny
applications for licenses or other
approvals that involve persons
described in paragraph (a) of this
section shall not be considered unless
there are extraordinary circumstances
surrounding the conviction or
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ineligibility to export, and only if the
applicant demonstrates, to the
satisfaction of the Assistant Secretary of
State for Political-Military Affairs, that
the applicant has taken appropriate
steps to mitigate any law enforcement
and other legitimate concerns, and to
deal with the causes that resulted in the
conviction, ineligibility, or debarment.
Any person described in paragraph (a)
of this section who wishes to request
consideration of any application must
explain, in a letter to the Deputy
Assistant Secretary of State for Defense
Trade Controls the reasons why the
application should be considered. If the
Assistant Secretary of State for Political-
Military Affairs concludes that the
application and written explanation
have sufficient merit, the Assistant
Secretary shall consult with the Office
of the Legal Adviser and the Department
of the Treasury regarding law
enforcement concerns, and may also
request the views of other departments,
including the Department of Justice. If
the Directorate of Defense Trade
Controls does grant the license or other
approval, subsequent applications from
the same person need not repeat the
information previously provided but
should instead refer to the favorable
decision.

* * * * *

PART 128—ADMINISTRATIVE
PROCEDURES

m 16. The authority citation for part 128
continues to read as follows:

Authority: Sections 2, 38, 40, 42, and 71,
Arms Export Control Act. 90 Stat. 744 (22
U.S.C. 2752, 2778, 2780, 2791, and 2797); 22
U.S.C. 2651a; E.O. 12291, 46 FR 1981; E.O.
13637, 78 FR 16129.

m 17. Section 128.5 is amended by
revising paragraph (c), to read as
follows:

§128.5 Answer and demand for oral
hearing.
* * * * *

(c) Submission of answer. The answer,
written demand for oral hearing (if any)
and supporting evidence required by
paragraph (b) of this section shall be in
duplicate and mailed or delivered to the
designated Administrative Law Judge. A
copy shall be simultaneously mailed to
the Deputy Assistant Secretary of State
for Defense Trade Controls, SA—1, Room
1200, Department of State, Washington,
DC 20522-0112, or delivered to 2401
Street NW., Washington, DC addressed
to the Deputy Assistant Secretary of
State for Defense Trade Controls, SA-1,
Room 1200, Department of State,
Washington, DC 20037.

m 18. Section 128.10 is revised to read
as follows:

§128.10 Disposition of proceedings.

Where the evidence is not sufficient
to support the charges, the Deputy
Assistant Secretary of State for Defense
Trade Controls or the Administrative
Law Judge will dismiss the charges.
Where the Administrative Law Judge
finds that a violation has been
committed, the Administrative Law
Judge’s recommendation shall be
advisory only. The Assistant Secretary
of State for Political-Military Affairs will
review the record, consider the report of
the Administrative Law Judge, and
make an appropriate disposition of the
case. The Deputy Assistant Secretary of
State for Defense Trade Controls may
issue an order debarring the respondent
from participating in the export of
defense articles or technical data or the
furnishing of defense services as
provided in § 127.7 of this subchapter,
impose a civil penalty as provided in
§127.10 of this subchapter, or take such
action as the Administrative Law Judge
may recommend. Any debarment order
will be effective for the period of time
specified therein and may contain such
additional terms and conditions as are
deemed appropriate. A copy of the order
together with a copy of the
Administrative Law Judge’s report will
be served upon the respondent.

m 19. Section 128.13 is amended by
revising paragraph (e)(1), to read as
follows:

§128.13 Appeals.

(e) Preparation of appeals—(1)
General requirements. An appeal shall
be in letter form. The appeal and
accompanying material should be filed
in duplicate, unless otherwise
indicated, and a copy simultaneously
mailed to the Deputy Assistant
Secretary of State for Defense Trade
Controls, SA-1, Room 1200, Department
of State, Washington, DC 20522-0112 or
delivered to 2401 E Street NW.,
Washington, DC addressed to the
Deputy Assistant Secretary of State for
Defense Trade Controls, SA—1, Room
1200, Department of State, Washington,
DC 20037.

m 20. Section 128.15 is amended by
revising paragraph (a), to read as
follows:

§128.15 Orders containing probationary
periods.

(a) Revocation of probationary
periods. A debarment order may set a
probationary period during which the
order may be held in abeyance for all or

part of the debarment period, subject to
the conditions stated therein. The
Deputy Assistant Secretary of State for
Defense Trade Controls may apply,
without notice to any person to be
affected thereby, to the Administrative
Law Judge for a recommendation on the
appropriateness of revoking probation
when it appears that the conditions of
the probation have been breached. The
facts in support of the application will
be presented to the Administrative Law
Judge, who will report thereon and
make a recommendation to the Assistant
Secretary of State for Political-Military
Affairs. The latter will make a
determination whether to revoke
probation and will issue an appropriate
order. The party affected by this action
may request the Assistant Secretary of
State for Political-Military Affairs to
reconsider the decision by submitting a
request within 10 days of the date of the
order.

* * * * *

PART 130—POLITICAL
CONTRIBUTIONS, FEES AND
COMMISSIONS

m 21. The authority citation for part 130
is revised to read as follows:

Authority: Sec. 39, Pub. L. 94-329, 90 Stat.
767 (22 U.S.C. 2779); 22 U.S.C. 2651a; E.O.
13637, 78 FR 16129.

m 22. Section 130.9 is amended by
revising paragraph (a)(1)(ii), to read as
follows:

§130.9 Obligation to furnish information
to the Directorate of Defense Trade
Controls.

(@ > * *

(ii) Fees or commissions in an
aggregate amount of $100,000 or more.
If so, applicant must furnish to the
Directorate of Defense Trade Controls
the information specified in § 130.10.
The furnishing of such information or
an explanation satisfactory to the
Director of the Office of Defense Trade
Controls Licensing as to why all the
information cannot be furnished at that
time is a condition precedent to the
granting of the relevant license or
approval.

* * * * *

Dated: January 23, 2014.
Rose E. Gottemoeller,

Acting Under Secretary, Arms Control and
International Security, Department of State.

[FR Doc. 2014—-02293 Filed 2-10-14; 8:45 am]
BILLING CODE 4710-25-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R08-OAR-2011-0833; FRL-9906-35—
Region 8]

Approval and Promulgation of Air
Quality Implementation Plan; State of
Colorado Second Ten-Year PM,,
Maintenance Plan for Telluride

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action
approving State Implementation Plan
(SIP) revisions submitted by the State of
Colorado. On March 31, 2010, the
designee of the Governor of Colorado
submitted to EPA a revised maintenance
plan for the Telluride area for the 24-
hour National Ambient Air Quality
Standards (NAAQS) for particulate
matter with an aerodynamic diameter
less than or equal to 10 microns (PM;o),
and the SIP was adopted on November
19, 2009. As required by Clean Air Act
(CAA) section 175A, this revised
maintenance plan addresses
maintenance of the PM;, standard for a
second 10-year period beyond the area’s
original redesignation to attainment for
the PM;0 NAAQS. In addition, EPA is
taking final action approving the revised
maintenance plan’s 2021 transportation
conformity motor vehicle emissions
budget for PM,. Also, we are taking
final action to exclude exceedances of
the PM;0 NAAQS that were recorded at
the Telluride PM;o monitor on April 5,
2010 and April 16, 2013, from use in
determining whether or not Telluride
continues to attain the PM;o NAAQS,
because they meet the criteria for
exceptional events caused by high wind
natural events. This action is being
taken under sections 110 and 175A of
the CAA.

DATES: This final rule is effective March
13, 2014.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R08-0OAR-2011-0833. All
documents in the docket are listed on
the www.regulations.gov Web site.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through

www.regulations.gov or in hard copy at
the Air Program, Environmental
Protection Agency (EPA), Region 8,
1595 Wynkoop Street, Denver, Colorado
80202-1129. EPA requests that if at all
possible, you contact the individual
listed in the FOR FURTHER INFORMATION
CONTACT section to view the hard copy
of the docket. You may view the hard
copy of the docket Monday through
Friday, 8:00 a.m. to 4:00 p.m., excluding
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Crystal Ostigaard, Air Program, U.S.
Environmental Protection Agency,
Region 8, Mailcode 8P-AR, 1595
Wynkoop Street, Denver, Colorado
80202-1129, (303) 312-6602,
ostigaard.crystal@epa.gov.
SUPPLEMENTARY INFORMATION:

Definitions

For the purpose of this document, we
are giving meaning to certain words or
initials as follows:

(i) The words or initials Act or CAA
mean or refer to the Clean Air Act,
unless the context indicates otherwise.

(i1) The words Colorado and State
mean or refer to the State of Colorado.

(iii) The words EPA, we, us or our
mean or refer to the United States
Environmental Protection Agency.

(iv) The initials MVEB mean or refer
to motor vehicle emissions budget.

(v) The initials NAAQS mean or refer
to National Ambient Air Quality
Standard.

(vi) The initials NPR mean or refer to
a notice of proposed rulemaking.

(vii) The initials PM;o mean or refer
to particulate matter with an
aerodynamic diameter of less than or
equal to 10 micrometers (coarse
particulate matter).

(viii) The initials SIP mean or refer to
State Implementation Plan.

Table of Contents

I. Background
II. Final Action
III. Statutory and Executive Orders Review

I. Background

On November 29, 2013, we published
a notice of proposed rulemaking (NPR)
in which we proposed to approve the
revised Telluride PM,o Maintenance
Plan that Colorado submitted to us on
March 31, 2010. We proposed to
approve the revised maintenance plan
because it demonstrates maintenance
through 2021 as required by CAA
section 175A(b), retains the control
measures from the initial PM;o
maintenance plan that EPA approved in
June of 2001, and meets other CAA
requirements for a section 175A
maintenance plan. We also proposed to

exclude from use in determining
whether or not Telluride continues to
attain the 24-hour PM;o NAAQS
exceedances of the 24-hour PM,o
NAAQS that were recorded at the
Telluride PM;o monitor on April 5, 2010
and April 16, 2013 because they meet
the criteria for exceptional events
caused by high wind natural events. In
addition, we proposed to approve the
revised maintenance plan’s 2021
transportation conformity motor vehicle
emissions budget (MVEB) for PM;, of
1,108 lbs/day.

We received no comments regarding
our proposed actions and are finalizing
those actions as proposed. For further
details regarding the bases for our
actions, please see our NPR at 78 FR
71550 (November 29, 2013).

II. Final Action

We are approving the revised
Telluride PM;o Maintenance Plan that
was submitted to us on March 31, 2010.
We are approving the revised
maintenance plan because it
demonstrates maintenance through 2021
as required by CAA section 175A(b),
retains the control measures from the
initial PM;o maintenance plan that EPA
approved in June of 2001, and meets
other CAA requirements for a section
175A maintenance plan. We are
excluding from use in determining
whether or not Telluride continues to
attain the 24-hour PM,o NAAQS
exceedances of the 24-hour PM,
NAAQS that were recorded at the
Telluride PM; monitor on April 5, 2010
and April 16, 2013 because they meet
the criteria for exceptional events
caused by high wind natural events. We
are also approving the revised
maintenance plan’s 2021 transportation
conformity MVEB for PM;, of 1,108 lbs/
day.1

III. Statutory and Executive Orders
Review

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal

1 As noted in our NPR, the 2012 PM;o MVEB of
10,001 lbs/day from the original PM,, maintenance
plan must continue to be used for analysis years
2012 through 2020 (as long as such years are within
the timeframe of the transportation plan), unless the
State elects to submit a SIP revision to revise the
2012 PM;o MVEB and EPA approves the SIP
revision. 78 FR 71553-71554.
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requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,

the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by April 14, 2014.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Incorporation by reference,
Particulate matter, Reporting and
recordkeeping requirements.

Authority: 42 U.S.C. 7401 et seq.

Dated: January 27, 2014.
Shaun L. McGrath,
Regional Administrator, Region 8.

40 CFR part 52 is amended to read as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart G—Colorado

m 2. Section 52.332 is amended by
adding paragraph (s) to read as follows:

§52.332 Control strategy: Particulate
Matter.

* * * * *

(s) Revisions to the Colorado State
Implementation Plan, PM,, Revised
Maintenance Plan for Telluride, as
adopted by the Colorado Air Quality
Control Commission on November 19,
2009, State effective on December 30,
2009, and submitted by the Governor’s
designee on March 31, 2010. The
revised maintenance plan satisfies all
applicable requirements of the Clean Air
Act.

[FR Doc. 201402841 Filed 2-10-14; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2012-0454; FRL-9904-31]

Fenpropidin; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of fenpropidin in
or on banana. Syngenta, Crop
Protection, LLC requested these
tolerances under the Federal Food,
Drug, and Cosmetic Act (FFDCA).

DATES: This regulation is effective
February 11, 2014. Objections and
requests for hearings must be received
on or before April 14, 2014, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2012-0454, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), EPA West
Bldg., Rm. 3334, 1301 Constitution Ave.
NW., Washington, DC 20460-0001. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the OPP
Docket is (703) 305—5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT: Lois
Rossi, Registration Division (7505P),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; telephone number:
(703) 305—7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document


http://www.regulations.gov
http://www.epa.gov/dockets
mailto:RDFRNotices@epa.gov

8092

Federal Register/Vol. 79, No. 28/ Tuesday, February 11, 2014/Rules and Regulations

applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2012-0454 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before April 14, 2014. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2012-0454, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460—0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please

follow the instructions at
http://www.epa.gov/dockets/
contacts.htm.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

II. Summary of Petitioned-for Tolerance

In the Federal Register of December
19, 2012 (77 FR 75082) (FRL-9372-6),
EPA issued a document pursuant to
FFDCA section 408(d)(3), 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 2E7980) by
Syngenta, LLC, P.O. Box 18300,
Greensboro, NC 27419-8300. The
petition requested that EPA establish
import tolerances for residues of the
fungicide fenpropidin, in or on banana,
unbagged fruit at 9.0 parts per million
(ppm) and banana, pulp from unbagged
fruit at 0.40 ppm. That document
referenced a summary of the petition
prepared by Syngenta Crop Protection,
LLG, the registrant, which is available in
the docket, http://www.regulations.gov.
One comment was received in response
to the notice of filing.

Based upon review of the data
supporting the petition, tolerances for
banana, unbagged fruit have been
revised from 9.0 to 10 ppm. The reason
for this change is explained in Unit
IV.D.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in

support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for fenpropidin
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with fenpropidin follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

The nervous system, eye, stomach,
esophagus, and skin are the major target
organs for fenpropidin. The principal
toxic effects in laboratory animals
following oral exposure to fenpropidin
are irritant effects on the esophagus,
stomach, and skin, with peripheral parts
of the body (tail and ears) affected as
well. The skin lesions in the mouse
following oral exposure include dry
and/or flaky skin on tail, paws, and ears,
loss of tail tip; hyperkeratosis of tail,
ear, esophagus, subcutis, stomach,
dermatitis of ear and tail, and
hyperplasia of the nose. Skin lesions in
the rat following chronic oral exposure
include dry and flaky skin around
mouth, tail tip missing, pustules on tail,
and damaged or shortened tails. The
skin lesions in the dog following oral
exposure via capsules included
indurated and inelastic pads; scale
formation on external ear; reddening of
skin of thoracic, inguinal, and axillary
regions; hardened foot pads;
microscopic findings of acanthosis of
the epidermis and ear; hyperkeratosis of
footpad and ear; and skin inflammation
following chronic oral exposure. An
acute lethality study shows that
fenpropidin is not acutely toxic by the
oral route of exposure.

Clinical signs of neurotoxicity and
neuropathology are the other major
toxic effects observed following oral
exposure in the rat and dog, and the dog
is the most sensitive species for the
neurotoxic effects. In the rat 90-day
neurotoxicity study, hindpaw grip
strength was decreased in both sexes
and forepaw grip strength was
decreased in males during the
functional observational battery (FOB)
evaluations. Bilateral hindlimb
paralysis/paresis, which correlated with
the histopathological finding of
demyelination of the spinal cord,
cranial and spinal nerve roots, and
proximal peripheral nerve, was
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observed in one female rat at the highest
dose tested. In dogs, paresis was
observed in one male dog that was
sacrificed on week 38, and
demyelination of the spinal cord was
observed in three of four male dogs at
the high dose.

In the chronic toxicity/carcinogenicity
study in rats, benign pancreatic cell
adenomas were seen in high-dose male
rats. Tumors were not increased in the
mouse carcinogenicity study in either
sex or in the female rat. Mutagenicity is
not of concern. Although the rat study
showed that fenpropidin was associated
with benign pancreatic islet cell
adenomas in the male, the Agency
determined that quantification of risk
using a non-linear approach; i.e., the
chronic reference dose (RfD), for
fenpropidin will adequately account for
all chronic toxicity, including
carcinogenicity, that could result from
exposure to fenpropidin. The
conclusion is based on the following
considerations: (i) The tumors found
were benign; (ii) the tumors are common
age-related tumors; (iii) the tumors
occurred in only one sex in one species;

(iv) fenpropidin is not mutagenic; and
(v) no carcinogenic response was seen
in either sex in the mouse.

Specific information on the studies
received and the nature of the adverse
effects caused by fenpropidin as well as
the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in the document
“Fenpropidin: Human Health Risk
Assessment to Support the Proposed
Tolerance for Imported Bananas” at
page 10 in docket ID number EPA-HQ-
OPP-2012-0454.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.

PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD) and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for fenpropidin used for
human risk assessment is shown in the
following table.

SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR FENPROPIDIN FOR USE IN HUMAN HEALTH RISK ASSESSMENT

Point of

Exposure/scenario

departure and
uncertainty/safety
factors

RfD, PAD, LOC for risk
assessment

Study and toxicological effects

Acute dietary (Females 13-49 years of
age).

Acute dietary (Infants and children)

Chronic dietary (All populations)

NOAEL = 10 mg/kg/
day.

UF4 = 10x

UFH = 10x

FQPA SF = 1x

NOAEL = 7 mg/kg/day
UFa = 10x

UFH = 10x

FQPA SF = 1x

NOAEL= 2.3 mg/kg/day
UFa = 10x

UFH = 10x

FQPA SF = 1x

Acute RfD = 0.10 mg/
kg/day.

aPAD = 0.10 mg/kg/
day.

Acute RfD = 0.07 mg/
kg/day.

aPAD = 0.07 mg/kg/
day.

Chronic RfD = 0.023
mg/kg/day.

cPAD = 0.023 mg/kg/
day.

Developmental toxicity study (rabbit).

LOAEL = 20 mg/kg/day based on [on in-
creased fetal (litter) incidence of malforma-
tions (persistent truncus arteriosus, severely
malaligned sternebrae) and decreased male
fetal body weight in the absence of maternal
effects. (does dosed on GD 7-28).

Developmental neurotoxicity study (rat).

LOAEL = 27 mg/kg/day based on [decreased
brain weight, decreased radial thickness of
the cortex at level 3, and decreased vertical
height of the dentate hilus at level 3 in fe-
males on PND 72.

Rat chronic/carcinogenicity.

LOAEL = 11.8 mg/kg/day based on [decreased
body weight and body weight gains in fe-
males, clinical signs in males and females
(pustules on tail, missing tail tip, and dry,
flaky skin around mouth), and microscopic
liver lesions (centrilobular fat) in females.

Cancer (Oral, dermal, inhalation)

Quantification of risk using a non-linear approach; i.e., RfD, for fenpropidin will adequately account
for all chronic toxicity, including carcinogenicity, that could result from exposure to fenpropidin.

Point of Departure (POD) = A data point or an estimated point derived from observed dose-response data and used to mark the beginning of
extrapolation to determine risk associated with lower environmentally relevant human exposures. NOAEL = no observed adverse effect level.

LOAEL = lowest observed adverse effect level. UF = uncertainty factor. UF 5 = extrapolation from animals to humans (interspecies). UFy = po-
tential variation in sensitivity among members of the human population (intraspecies). FQPA SF = FQPA Safety Factor. cPAD = chronic popu-
lation adjusted dose. RfD = reference dose. N/A = not applicable.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to fenpropidin, EPA assessed

dietary exposures from fenpropidin in

food as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments

are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
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exposure. Such effects were identified
for fenpropidin. In estimating acute
dietary exposure, EPA used food
consumption information from the
United States Department of
Agriculture’s (USDA) National Health
and Nutrition Examination Survey,
What We Eat In America (NHANES/
WWEIA) conducted from 2003-2008. As
to residue levels in food, EPA made the
following assumptions for the acute
exposure assessment: Residues will be
present in bananas at the highest field
trial value from banana pulp (the edible
portion of the fruit), 100 percent crop
treated (PCT), and Dietary Exposure
Evaluation Model software with the
Food Commodity Intake Database
(DEEM-FCID) Version 3.16.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA’s NHANES/WWEIA
conducted from 2003-2008 as well. As
to residue levels in food, EPA made the
following assumptions for the chronic
exposure assessment: Residues will be
present in bananas at the average field
trial values from banana pulp, 100 PCT,
and DEEM-FCID Version 3.16.

iii. Cancer. Based on the data
summarized in Unit III.A., the Agency
has concluded that a nonlinear RfD
approach is appropriate for assessing
cancer risk to fenpropidin. Cancer risk
was assessed using the same exposure
estimates as discussed in Unit III.C.1.ii.

iv. Anticipated residue and PCT
information. EPA used anticipated
residues in the dietary assessment for
fenpropidin. One hundred PCT and
field trial residues were assumed for all
food commodities. Section 408(b)(2)(E)
of FFDCA authorizes EPA to use
available data and information on the
anticipated residue levels of pesticide
residues in food and the actual levels of
pesticide residues that have been
measured in food. If EPA relies on such
information, EPA must require pursuant
to FFDCA section 408(f)(1) that data be
provided 5 years after the tolerance is
established, modified, or left in effect,
demonstrating that the levels in food are
not above the levels anticipated. For the
present action, EPA will issue such Data
Call-Ins as are required by FFDCA
section 408(b)(2)(E) and authorized
under FFDCA section 408(f)(1). Data
will be required to be submitted no later
than 5 years from the date of issuance
of these tolerances.

2. Dietary exposure from drinking
water. The proposed tolerance in or on
imported banana will not impact
residues in the U.S. drinking water.
Therefore, a drinking water assessment
was not needed.

3. From non-dietary exposure. The
term ‘“‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).
Fenpropidin is not registered for any
specific use patterns that would result
in residential exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

EPA has not found fenpropidin to
share a common mechanism of toxicity
with any other substances, and
fenpropidin does not appear to produce
a toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has
assumed that fenpropidin does not have
a common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s Web site at
http://www.epa.gov/pesticides/
cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
The potential impact of in utero
fenpropidin exposure was investigated
in two developmental toxicity studies
(one in the rat and one in the rabbit), a
rat developmental neurotoxicity study
(DNT) and a two multi-generation
reproduction toxicity study in rats. In
the rat developmental toxicity study, a
quantitative susceptibility was

observed; asymmetrically shaped
sternebrae #5 occurred at the high dose
in the absence of maternal toxicity. In
the rabbit developmental study, a
quantitative susceptibility was noted
with an increase in fetal (litter)
incidence of malformations (persistent
truncus arteriosus and severely
malaligned sternebrae) in the absence of
maternal toxicity. A qualitative
susceptibility was noted in the rat
developmental neurotoxicity study
(DNT). In that study, the pup effects
were: Increased number of dead pups/
cannibalized pups; decreased brain
weight; decreased radial thickness of the
cortex (level 3); decreased male pup
body weight during the preweaning
period; and decreased vertical height of
the dentate hilus (level 3) in PND 72
females. At the same dose in the
maternal animals, the only adverse
effect observed was skin irritation
(scabbing and hair loss around the
mouth and forelimbs). Qualitative
susceptibility in the 2-generation
reproduction study was based on the
decrease in pup body weights and
delayed onset of sexual maturation
observed at the same dose that resulted
in decreased maternal body weight and
increased incidence/severity of cortical
fatty changes in adrenals. The apparent
enhanced sensitivity may be due to the
limited number of evaluations
conducted in dams in these studies
rather than a true sensitivity of the
young. Clear NOAELs were established
for the endpoints of concern, and these
are the basis for the acute dietary
endpoints for females 13+ and for
infants and children.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for
fenpropidin is complete.

ii. The level of concern for
neurotoxicity is low because there is a
developmental neurotoxicity study in
rats, the effects are well characterized,
the dose-response curve for these effects
are well characterized, and clear
NOAELs have been identified.

iii. Though there is evidence of
quantitative susceptibility in the rat and
rabbit developmental toxicity studies
and qualitative susceptibility in the 2-
generation reproduction study in rats
and the DNT in rats, the endpoints and
doses selected for risk assessment are
protective for these effects.

iv. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on conservative
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high-end assumptions in the dietary
exposure assessment, including the use
of 100 PCT assumptions and field trial
residues. This is an import tolerance;
therefore, there is no drinking water, no
residential, and no occupational
exposure.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. An acute aggregate risk
assessment takes into account acute
exposure estimates from dietary
consumption of food and drinking
water. Partially refined acute dietary
exposure assessments were performed
using individual points of departure
(PODs) for the two population
subgroups all infants and children, and
females 13—49 years old. Using the
exposure assumptions discussed in this
unit for acute exposure, the acute
dietary exposure to fenpropidin from
food will occupy 3% of the aPAD for
infants <1 year old and <1% of the
aPAD for females 13—49 years old, for
the populations at the 95th percentile of
exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to fenpropidin
from food will utilize <1% of the cPAD
for children 1-2 years old, the
population group receiving the greatest
exposure. There are no residential uses
for fenpropidin.

3. Short- and Intermediate-term risk.
Short- and intermediate-term aggregate
exposure takes into account short- and
intermediate-term residential exposure
plus chronic exposure to food and water
(considered to be a background
exposure level). Since the petitioner is
proposing a tolerance in/on imported
banana and since fenpropidin is not
registered for any use patterns that
would result in short-term and
intermediate-term residential exposure,
selection of incidental oral, dermal, and
inhalation point of departures for
assessment of residential exposure is
not required.

4. Aggregate cancer risk for U.S.
population. In the chronic toxicity/

carcinogenicity study in rats, benign
pancreatic cell adenomas were seen in
high-dose male rats. Tumors were not
increased in the mouse carcinogenicity
study in either sex or in the female rat.
Mutagenicity is not of concern.
Although the rat study showed that
fenpropidin was associated with benign
pancreatic islet cell adenomas in the
male, the Agency determined that
quantification of risk using a non-linear
approach; i.e., the chronic reference
dose (RfD), for fenpropidin will
adequately account for all chronic
toxicity, including carcinogenicity, that
could result from exposure to
fenpropidin. The conclusion is based on
the following considerations: (i) The
tumors found were benign; (ii) the
tumors are common age-related tumors;
(iii) the tumors occurred in only one sex
in one species; (iv) fenpropidin is not
mutagenic; and (v) no carcinogenic
response was seen in either sex in the
mouse.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population or to infants and children
from aggregate exposure to fenpropidin
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(independent laboratory validation trial
(ILV) and liquid chromatography with
mass spectrometric (LC-MS/MS)
detection method (Method No. REM
164.09)) are available to enforce the
tolerance expression. The method may
be requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305—2905; email address:
residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA

may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established MRLs
for fenpropidin.

C. Response to Comments

One comment was received from an
anonymous commenter objecting to
increasing the tolerances. The comment
contained no scientific data or evidence
to rebut the Agency’s conclusions that
no harm will result to infants and
children from aggregate exposure to
fenpropidin residues.

D. Revisions to Petitioned-for
Tolerances

Based on the analysis of the residue
field trial data and Organization for
Economic Gooperation and
Development (OECD) tolerance
calculator procedure, a banana tolerance
of 10 ppm for residues of fenpropidin is
appropriate. The Agency excluded
residue values from one of the field
trials. The study author reported that
samples from that field trial may have
been mislabeled as residues were higher
in the control samples; therefore, results
from this test were not used in the
tolerance calculations. A tolerance for
banana pulp is not required; tolerances
are to be established on the whole
banana fruit.

V. Conclusion

Therefore, tolerances are established
for residues of fenpropidin, (1-[3-[4-(1,1-
dimethylethyl)phenyl]-2-
methylpropyllpiperidine), including its
metabolites and degradates, in or on
banana at 10 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled ‘“Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This final rule does not
contain any information collections
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subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of FFDCA section 408(n)(4). As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination

with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (2 U.S.C. 1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: January 31, 2014.

Steven P. Bradbury,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Add § 180.676 to subpart C, to read
as follows:

§180.676 Fenpropidin; tolerances for
residues.

(a) General. Tolerances are
established for the residues of
fenpropidin, including its metabolites
and degradates, in or on the
commodities in the table below.
Compliance with the tolerance levels
specified below is to be determined by
measuring only fenpropidin (1-[3-[4-
(1,1-dimethylethyl)phenyl]-2-
methylpropyllpiperidine).

Parts per

Commodity million

............................... 10

1There are no U.S. registrations as of De-
cember 13, 2013.

(b) Section 18 tolerance. [Reserved]

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues.
[Reserved]
[FR Doc. 2014—02936 Filed 2—-10-14; 8:45 am]
BILLING CODE 6560-50-P
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Deliberate Misconduct Rule and
Hearings on Challenges to the
Immediate Effectiveness of Orders

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is proposing to
amend its regulations concerning
deliberate misconduct by licensees and
other persons otherwise subject to the
NRC'’s jurisdiction (known as the
“Deliberate Misconduct Rule”’) and its
regulations concerning challenges to
immediately effective orders issued by
the NRC. This proposed rule would
incorporate the concept of “deliberate
ignorance” as an additional basis on
which to take enforcement action
against persons who violate any of the
NRC’s Deliberate Misconduct Rule
provisions. The NRC is also proposing
to amend its regulations regarding
challenges to the immediate
effectiveness of NRC enforcement orders
to clarify that the NRC staff has the
burden of persuasion in showing that
adequate evidence supports the grounds
for the order and that immediate
effectiveness is warranted and to clarify
the authority of the NRC’s presiding
officer to order live testimony in
resolving these challenges.

DATES: Submit comments by May 12,
2014. Comments received after this date
will be considered if it is practical to do
so. However, the NRC is able to ensure
consideration only of comments
received on or before this date.
ADDRESSES: You may submit comments
by any of the following methods (unless
this document describes a different
method for submitting comments on a
specific subject):

e Federal rulemaking Web site: Go to
http://www.regulations.gov and search
for Docket ID NRC-2013-0132. Address
questions about NRC dockets to Carol
Gallagher; telephone: 301-287-3422;
email: Carol.Gallagher@nrc.gov. For
technical questions contact the
individual listed in the FOR FURTHER
INFORMATION CONTACT section of this
proposed rule.

e Email comments to:
Rulemaking.Comments@nrc.gov. If you
do not receive an automatic email reply
confirming receipt, then contact us at
301-415-1677.

e Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at 301—
415-1101.

e Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—0001, ATTN:
Rulemakings and Adjudications Staff.

e Hand deliver comments to: 11555
Rockville Pike, Rockville, Maryland
20852, between 7:30 a.m. and 4:15 p.m.
(Eastern Time) Federal workdays;
telephone: 301-415-1677.

For additional direction on accessing
information and submitting comments,
see “Accessing Information and
Submitting Comments” in the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT:
Andrew Pessin, Office of the General
Counsel, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, telephone: 301-415-1062, email:
Andrew.Pessin@nrc.gov.
SUPPLEMENTARY INFORMATION:

I. Accessing Information and
Submitting Comments

A. Accessing Information

Please refer to Docket ID NRC-2013—
0132 when contacting the NRC about
the availability of information for this
proposed rule. You may access publicly
available information related to this
proposed rule by any of the following
methods:

e Federal Rulemaking Web site: Go to
http://www.regulations.gov and search
for Docket ID NRC-2013-0132.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may access publicly
available documents online in the NRC
Library at http://www.nrc.gov/reading-
rm/adams.html. To begin the search,
select “ADAMS Public Documents” and
then select “Begin Web-based ADAMS

Search.” For problems with ADAMS,
please contact the NRC’s Public
Document Room (PDR) reference staff at
1-800-397-4209, 301-415-4737, or by
email to pdr.resource@nrc.gov. The
ADAMS accession number for each
document referenced in this document
(if that document is available in
ADAMS) is provided the first time that
a document is referenced.

e NRC’s Public Document Room: You
may examine and purchase copies of
public documents at the NRC’s PDR,
Room O1-F21, One White Flint North,
11555 Rockville Pike, Rockville,
Maryland 20852.

B. Submitting Comments

Please include Docket ID NRC-2013—
0132 in the subject line of your
comment submission, in order to ensure
that the NRC is able to make your
comment submission available to the
public in this docket.

The NRC cautions you not to include
identifying or contact information in
comment submissions that you do not
want to be publicly disclosed in your
comment submission. The NRC will
post all comment submissions at http://
www.regulations.gov as well as enter the
comment submissions into ADAMS,
and the NRC does not routinely edit
comment submissions to remove
identifying or contact information.

If you are requesting or aggregating
comments from other persons for
submission to the NRC, then you should
inform those persons not to include
identifying or contact information that
they do not want to be publicly
disclosed in their comment submission.
Your request should state that the NRC
does not routinely edit comment
submissions to remove such information
before making the comment
submissions available to the public or
entering the comment into ADAMS.

II. Background

The NRC promulgated the Deliberate
Misconduct Rule on August 15, 1991.1
The Deliberate Misconduct Rule appears
in several sections of Title 10 of the
Code of Federal Regulations (10 CFR).2
As explained in the statement of

156 FR 40664.

2The Deliberate Misconduct Rule appears in 10
CFR 30.10, 40.10, 50.5, 52.4, 60.11, 61.9b, 63.11,
70.10, 71.8, 72.12, 76.10, and 110.7b.
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mailto:Rulemaking.Comments@nrc.gov
http://www.regulations.gov
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considerations 3 for the 1991
rulemaking, the purpose of the
Deliberate Misconduct Rule was to put
both licensed and unlicensed persons
on notice that they may be subject to
enforcement action for deliberate
misconduct that “causes or, but for
detection, would have caused, a [NRC]
licensee to be in violation of any rule,
regulation, or order, or any term,
condition, or limitation of any license,
issued by the Commission.” ¢ In this
regard, the Deliberate Misconduct Rule
also included “individual liability for
deliberate submission of incomplete or
inaccurate information to the NRC, a
licensee, contractor, or subcontractor.” 5
Therefore, the Deliberate Misconduct
Rule expressly extended the NRC'’s civil
penalty enforcement authority (10 CFR
Part 2, Subpart B) to those individuals
who, although unlicensed by the NRC,
are employed by an NRC licensee, or are
employed by a contractor or
subcontractor of an NRC licensee or
who otherwise “‘knowingly provide
goods or services that relate to a
licensee’s activities subject to NRC
regulation.” ©

This proposed rule would amend the
Deliberate Misconduct Rule to address
an issue that arose during parallel NRC
civil and U.S. Department of Justice
(DOYJ) criminal proceedings involving
the same individual and the same set of
facts. Specifically, the proposed rule
would amend the Deliberate
Misconduct Rule to incorporate the
concept of “deliberate ignorance” as an
additional basis on which to take
enforcement action against persons who
violate the Deliberate Misconduct Rule.
Under federal criminal law, an
individual acts with ““deliberate
ignorance” when that individual
attempts to avoid criminal prosecution
and conviction by deliberately
remaining ignorant of critical facts,
which if clearly known by that
individual, would provide a basis to
criminally prosecute that individual or
otherwise subject the individual to an
agency civil penalty enforcement
proceeding.”

3The term “statement of considerations” refers to
the section of the Federal Register notice of a
proposed rule or final rule that sets forth the NRC’s
rationale and justification for the rule.

456 FR 40665 (alteration added).

51d.

656 FR 40679.

7 Global-Tech Appliances, Inc. v. SEB S.A., 131 S.
Ct. 2060, 2068—69 (2011) (stating that defendants
cannot avoid criminal liability by ““deliberately
shielding themselves from clear evidence of critical
facts that are strongly suggested by the
circumstances”); Id. at 2069 citing United States v.
Jewell, 532 F.2d 697, 700 (9th Cir. 1976) (en banc)
(“[ilt is also said that persons who know enough to
blind themselves to direct proof of critical facts in

In addition, this proposed rule would
amend 10 CFR 2.202, the NRC’s
regulation governing issuance of orders,
including those orders made
immediately effective. Presently, the
Commission may make orders
immediately effective under 10 CFR
2.202(a)(5) if it finds that the public
health, safety, or interest so requires or
if willful conduct caused a violation of
the Atomic Energy Act of 1954, as
amended (AEA), an NRC regulation,
license condition, or previously issued
Commission order. This proposed rule
would amend the regulations governing
challenges to the immediate
effectiveness of an order by clarifying:
(1) Which party bears the burden of
proof required in a hearing on a
challenge to the immediate effectiveness
of an order and (2) the authority of the
presiding officer to call for live
testimony in a hearing on a challenge to
the immediate effectiveness of an order.

Geisen Proceeding

The deficiencies in the Deliberate
Misconduct Rule became apparent with
the parallel NRC enforcement
proceeding and the DOJ criminal
prosecution of David Geisen. On
January 4, 2006, the NRC issued an
immediately effective order to Mr.
Geisen, a former employee at the Davis-
Besse Nuclear Power Station, barring
him from employment in the nuclear
industry for 5 years.8 The order charged
Mr. Geisen with deliberate misconduct
in contributing to the submission of
information to the NRC that he knew
was not complete or accurate in material
respects. The DOJ later obtained a grand
jury indictment against Mr. Geisen on
charges under 10 U.S.C. 1001 of
submitting false statements to the NRC.?
In the criminal case, the judge gave the
jury instructions under the
prosecution’s two alternative theories:
the jury could find Mr. Geisen guilty if
he either knew that he was submitting
false statements or if he acted with
deliberate ignorance of their falsity. Mr.
Geisen was convicted on a general
verdict; that is, the jury found Mr.
Geisen guilty without making findings
in regard to either of the prosecution’s
theories (i.e., whether Mr. Geisen knew
that the statements were false or
whether he acted with deliberate

effect have actual knowledge of those facts”);
United States v. Gullet, 713 F.2d 1203, 1212 (6th
Cir. 1983) (stating that deliberate ignorance applies
when a criminal defendant “deliberately clos[es]
his eyes to the obvious risk that he is engaging in
unlawful conduct”) (alteration added).

8 David Geisen, LBP—-09-24, 70 NRC 676 (2009),
aff'd, CLI-10-23, 72 NRC 210 (2010).

9 United States v. Geisen, 2008 WL 6124567 (N.D.
Ohio May 2, 2008).

ignorance). The United States Court of
Appeals for the Sixth Circuit upheld Mr.
Geisen’s conviction on appeal.1©
Because the Geisen jury issued a general
verdict, it is unknown under which of
the alternative theories the jury
convicted him.

In the parallel NRC enforcement
proceeding, Mr. Geisen’s criminal
conviction prompted the NRC’s Atomic
Safety and Licensing Board (the ASLB
or the Board) to consider whether Mr.
Geisen was collaterally estopped 1* from
denying the same wrongdoing in the
NRC proceeding.12 A Board majority
declined to apply collateral estoppel in
the NRC proceeding due to uncertainty
over whether the general jury verdict in
the criminal proceeding was based on
“actual knowledge” or “deliberate
ignorance.” 13 In this regard, both the
Board and the Commission, on appeal,
found that the NRC’s Deliberate
Misconduct Rule did not include
deliberate ignorance.14

The lack of certainty as to the specific
basis of the jury’s verdict was
significant, because if the verdict was
based on actual knowledge, the NRC
could apply its identical actual
knowledge standard based on the same
facts in the criminal case.'® Conversely,
if the verdict was based on deliberate
ignorance, the NRC could not apply a
deliberate ignorance standard because
the NRC did not have such a standard
to apply. Therefore, the Commission
determined that the potential that the
jury convicted on a deliberate ignorance
standard for which the NRC had no

10 United States v. Geisen, 612 F.3d 471, 485-86
(6th Cir. 2010), cert. denied, 131 S. Ct. 1813 (2011).

11 Collateral estoppel precludes a defendant
convicted in a criminal proceeding from
challenging in a subsequent civil proceeding any
facts that were necessary for the criminal
conviction. Collateral estoppel applies to quasi-
judicial proceedings such as enforcement hearings
before the NRC. See, e.g., SEC v. Freeman, 290
F.Supp.2d 401, 405 (S.D.N.Y. 2003) (“It is settled
that a party in a civil case may be precluded from
relitigating issues adjudicated in a prior criminal
proceeding and that the Government may rely on
the collateral estoppel effect of the conviction in
support of establishing the defendant’s liability in
the subsequent civil action.”) (citations omitted).

12 Geisen, LBP—09-24, 70 NRC at 709-26.

13 Id. at 715-26.

14 The Board stated that “the [NRC] Staff flatly
and unmistakably conceded that the ‘deliberate
ignorance’ theory is not embraced within the
‘deliberate misconduct’ standard that governs our
proceedings.” Id. at 715 (alteration added). In its
decision, the Commission stated “[t]he distinction
between the court’s ‘deliberate ignorance’ standard
and the [NRC’s] ‘deliberate misconduct’ standard
applied in this case is highly significant, indeed,
decisive. The Staff, when moving for collateral
estoppel, itself conceded that ‘the 6th Circuit’s
deliberate ignorance instruction does not meet the
NRC’s deliberate misconduct standard.”” Geisen,
CLI-10-23, 72 NRC at 251 (emphasis in the
original) (alteration added).

15 Geisen, CLI-10-23, 72 NRC at 249.
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corresponding standard to apply
prohibited the NRC from applying
collateral estoppel in its enforcement
proceeding against Mr. Geisen.

The NRC enforcement proceeding
ended in Mr. Geisen’s favor, creating an
anomaly: Mr. Geisen was convicted in
federal court under a “beyond a
reasonable doubt” criminal standard but
exonerated before the NRC on a less
demanding “preponderance of the
evidence” standard. The Commission’s
Geisen decision made clear that the
Deliberate Misconduct Rule, as
presently written, does not provide for
an enforcement action on the basis of
deliberate ignorance.

Post-Geisen Proceeding Developments

In Staff Requirements Memoranda-
SECY-10-0074, ‘David Geisen, NRC
Staff Petition for Review of LBP—09-24
(Aug. 28, 2009),” dated September 3,
2010 (ADAMS Accession No.
ML102460411), the Commission
directed the NRC’s Office of the General
Counsel (OGC) to conduct a review of
three issues: (1) How parallel NRC
enforcement actions and DOJ criminal
prosecutions affect each other, (2)
issuance of immediately effective
enforcement orders in matters that DOJ
is also pursuing, and (3) the degree of
knowledge required for pursuing
violations against individuals for
deliberate misconduct. In 2011, OGC
conducted the previously described
review. In response, in 2012, the
Commission directed OGC to develop a
proposed rule that would incorporate
the federal standard of “deliberate
ignorance” into the Deliberate
Misconduct Rule. As part of this effort,
the Commission directed OGC to
examine the definitions of “deliberate
ignorance” from all federal circuit
courts to aid in developing the most
appropriate definition of this term for
the NRC.

The NRC is proposing this rule so that
NRC enforcement proceedings and DOJ
criminal prosecutions that involve
similar violations are carried out in a
consistent manner. The proposed rule
would incorporate the concept of
“deliberate ignorance” into the
Deliberate Misconduct Rule. The NRC is
also proposing this rule to clarify two
aspects of the NRC’s regulations
regarding challenges to the immediate
effectiveness of orders: (1) The burden
of proof and (2) the authority of the
presiding officer to order live testimony
in resolving such a challenge. The
burden of proof has been defined as
meaning the burden of persuasion,
which is the need to establish the
validity of a claim or overcome

opposing evidence.16 A related concept,
sometimes included within the burden
of proof, is the burden of going forward
with evidence, which is the need to
produce enough evidence to make a
case.l”

The NRC has researched the
definition of deliberate ignorance used
by the Supreme Court and federal
circuit courts to inform the NRC’s
definition of this term. In drafting the
proposed amendments to 10 CFR 2.202,
the NRC reviewed the way in which the
ASLB has interpreted the burden of
proof in hearings on challenges to the
immediate effectiveness of an order. The
NRC also reviewed the NRC’s current
regulations and practices regarding the
authority of the presiding officer to call
for live testimony in hearings on
challenges to the immediate
effectiveness of an order.

Deliberate Misconduct Rule

The NRC’s predecessor agency, the
Atomic Energy Commission, established
the criteria used to conduct enforcement
activities in 1972.18 Early guidance did
not discuss “willfulness” and instead
advised licensees that a broad range of
enforcement actions could be applied to
a range of violations. In 1979, the
Commission directed the NRC staff to
prepare a comprehensive Enforcement
Policy that applied to applicants and
licensees but not to employees of
applicants and licensees. The first
version of the NRC Enforcement Policy,
adopted in 1982, stated that the Severity
Level or significance of a violation may
be increased upon a finding of
willfulness.1® The NRC Enforcement
Policy defined “willfulness” as
including “a spectrum of violations
ranging from deliberate intent to violate
or falsify to and including careless
disregard for requirements.” 20
Therefore, under the original
Enforcement Policy, the NRC could
have found that an applicant or licensee
violated a rule, order, or license
condition without regard to whether the
applicant or licensee intended to
commit, or knew that it was committing,
a violation, but the Severity Level or
significance depended, in part, on
whether the violation was willful.
Under the current NRC Enforcement
Policy, willfulness remains a factor in
assessing the Severity Level or
significance of a violation (NRC
Enforcement Policy, dated January 28,

16 Director, OWCP Department of Labor v.
Greenwich Collieries, 512 U.S. 267, 272-81, 114 S.
Ct. 2251, 2255-59 (1994).

171d.

1837 FR 21962; October 17, 1972.

1947 FR 9987; March 9, 1982.

20 Id. at 9990.

2013, ADAMS Accession No.
ML12340A295).

In 1990, the Commission published
the proposed Deliberate Misconduct
Rule to address willful misconduct by
persons not licensed by the NRC.21
Until that time, a licensee was able to
dismiss an employee for willful
misconduct “either by its own decision
or because the NRC formally order[ed]
removal of the employee from licensed
activity.” 22 In the 1990 proposed
Deliberate Misconduct Rule’s statement
of considerations, the Commission
stated its concern that such an
employee, following dismissal, could
seek other nuclear-related employment
without the NRC’s knowledge of this
employment or the new employer’s
knowledge of the employee’s past
willful misconduct.23 The Commission
also noted that “willful acts of licensees
contractors, vendors, or their employees
have caused licensees to be in violation
of Commission requirements.” 24 The
purpose of the 1990 proposed Deliberate
Misconduct Rule was to address
unlicensed persons who are engaged in
licensed activities and whose willful
misconduct “causes a licensee to be in
violation of a Commission requirement
or places in question the NRC'’s
reasonable assurance of adequate
protection of the public health and
safety.”” 25

Under the 1990 proposed Deliberate
Misconduct Rule, an act was deemed
willful if a person knew that the
conduct was prohibited or exhibited a
careless disregard for whether the
conduct was prohibited. The 1990
proposed Deliberate Misconduct Rule
described the term “‘careless disregard”
as behavior that “connotes a reckless
disregard or callous . . . indifference
toward one’s responsibilities or the
consequences of one’s actions.” 26 In the
statement of considerations for the 1990
proposed Deliberate Misconduct Rule,
the Commission noted that the rule
would not be applied against
““conscientious people” who simply
acted negligently.27

The Commission published the
Deliberate Misconduct Rule as a final
rule on August 15, 1991 (‘1991 final
Deliberate Misconduct Rule’’).28 The
1991 final Deliberate Misconduct Rule
promulgated the following provisions:
10 CFR 30.10, 40.10, 50.5, 60.11, 61.9b,

s

2155 FR 12374; April 3, 1990.

22 [d, at 12374 (alteration added).
23[d.

241d.

25 [d.

26 Id,

27]d. at 12377.

2856 FR 40664.
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70.10, 72.12, and 110.7b. These
Deliberate Misconduct Rule provisions
applied to NRC licensees, any employee
of an NRC licensee, and any contractor
(including a supplier or consultant),
subcontractor, or any employee of a
contractor or subcontractor, of any
licensee.29 These Deliberate Misconduct
Rule provisions placed licensed and
unlicensed persons on notice that they
may be subject to enforcement action for
deliberate misconduct that causes or
would have caused, if not detected, a
licensee to be in violation of any of the
Commission’s requirements, or for
deliberately providing to the NRC, a
licensee, or contractor information that
is incomplete or inaccurate in some
respect material to the NRC.

In addition, the 1991 final Deliberate
Misconduct Rule made conforming
changes to the corresponding “Scope”
provisions (i.e., 10 CFR 30.1, 40.2, 50.1,
60.1, 61.1, 70.2, 72.2, and 110.1) to
provide express notice to all applicable
persons that they would be subject to
the Deliberate Misconduct Rule.
Similarly, the 1991 final Deliberate
Misconduct Rule amended 10 CFR
150.2, “Scope,” to provide notice to
Agreement State licensees conducting
activities under reciprocity in areas of
NRC jurisdiction that they are subject to
the applicable Deliberate Misconduct
Rule provisions (10 CFR 30.10, 40.10, or
70.10).

The statement of considerations for
the 1991 final Deliberate Misconduct
Rule included the NRC’s responses to
public comments received on the 1990
proposed Deliberate Misconduct Rule.
One group of comments raised the
concern that including “careless
disregard” as a type of willful
misconduct would be a disincentive to
nuclear-related employment.3° In
response to these comments, the
Commission modified the rule to only
apply to a person who engages in
deliberate misconduct or who
deliberately submits incomplete or
inaccurate information, narrowing the
scope of the Deliberate Misconduct
Rule.31 The Commission predicted that
this narrowed scope of the rule would
“not differ significantly from the range
of actions that might subject the

29]n a 1998 rulemaking, the Commission
expanded the scope of the Deliberate Misconduct
Rule to additional categories of persons, including
applicants for NRC licenses (63 FR 1890; January
13, 1998). The 1998 rule also added new Deliberate
Misconduct Rule provisions to 10 CFR Parts 52 and
71 (10 CFR 52.9 and 10 CFR 71.11). The 10 CFR
Part 52 and the 10 CFR Part 71 Deliberate
Misconduct Rule provisions were later redesignated
as 10 CFR 52.4 and 10 CFR 71.8, respectively.

3056 FR 40675.

31[d.

individual to criminal prosecution.” 32
Yet, the Geisen enforcement proceeding
and parallel criminal prosecution,
previously described, indicate that the
scope of the current Deliberate
Misconduct Rule differs from the range
of actions subject to criminal
prosecution.

Immediately Effective Orders

The Commission’s procedures to
initiate formal enforcement action are
found in the regulations set forth in 10
CFR Part 2, Subpart B. These regulations
include 10 CFR 2.202, “Orders.” An
order is a written NRC directive to
modify, suspend, or revoke a license; to
cease and desist from a given practice or
activity; or to take another action as
appropriate.?3 The Commission’s
statutory authority to issue an order is
Section 161 of the AEA.3¢ The NRC may
issue orders in lieu of or in addition to
civil penalties (Section 2.3.5 of the NRC
Enforcement Policy (2013)). When the
NRC determines that the conduct that
caused a violation was willful or when
the Commission determines that the
public health, safety, or interest requires
immediate action, the Commission may
make orders immediately effective,
meaning the subject of the order does
not have a prior opportunity for a
hearing before the order goes into
effect.35 Making enforcement orders
“immediately effective” has been an
integral part of 10 CFR 2.202 since 1962,
and Section 9(b) of the Administrative
Procedure Act (APA), 5 U.S.C. 558(c),
expressly authorizes immediately
effective orders.

On the same day that the Commission
published the 1990 proposed Deliberate
Misconduct Rule, it also published a
related proposed rule that would
expressly allow the Commission to issue
orders to unlicensed persons, ‘“when
such persons have demonstrated that
future control over their activities
subject to the NRC’s jurisdiction is
deemed to be necessary or desirable to
protect public health and safety or to
minimize danger to life or property or
to protect the common defense and
security.” 36 This proposed rule
concerned amendments to 10 CFR 2.202
and other 10 CFR Part 2 provisions.3”7 At
the time of the April 1990 proposed
rule, the Commission’s regulations only
authorized the issuance of an order to a
licensee. Therefore, the intent of the
1990 proposed Deliberate Misconduct

32]d.

3310 CFR 2.202(a).

3442 U.S.C. 2201.

3510 CFR 2.202(b).

3655 FR 12370, 12371; April 3, 1990.
371d. at 12373-74.

Rule and its companion April 1990
proposed rule was to establish a
mechanism to issue “an order. . .toan
unlicensed person who willfully causes
a licensee to be in violation of
Commission requirements or whose
willful misconduct undermines, or calls
into question, the adequate protection of
the public health and safety in
connection with activities regulated by
the NRC under the [AEA].” 38 These
proposed changes were adopted, with
some modifications, in the 1991 final
Deliberate Misconduct Rule.39 In this
regard, the 1991 final Deliberate
Misconduct Rule amended 10 CFR
2.202 and other provisions of 10 CFR
Part 2 (i.e., 10 CFR 2.1, 2.201, 2.204,
2.700, and Appendix C to 10 CFR Part
2), which authorized the issuance of an
order to unlicensed persons otherwise
subject to the NRC’s jurisdiction.

On July 5, 1990, the Commission
published another proposed rule that
would make additional changes to 10
CFR 2.202.4° These additional changes
pertained to orders that are made
immediately effective. Primarily, the
July 5, 1990, proposed rule would have
required that challenges to immediately
effective orders be heard expeditiously.
The statement of considerations for the
July 5, 1990, proposed rule noted that
“the Commission believes that a proper
balance between the private and
governmental interests involved is
achieved by a hearing conducted on an
accelerated basis.” 41 The statement of
considerations also stated that a
“motion to set aside immediate
effectiveness must be based on one or
both of the following grounds: The
willful misconduct charged is
unfounded or the public health, safety
or interest does not require the order to
be made immediately effective.” 42

In addition, the July 5, 1990, proposed
rule provided the following statement
regarding the respective burdens of a
party filing a motion to challenge the
immediate effectiveness aspect of an
immediately effective order and that of
the NRC staff:

The burden of going forward on the
immediate effectiveness issue is with the
party who moves to set aside the immediate
effectiveness provision. The burden of
persuasion on the appropriateness of
immediate effectiveness is on the NRC staff.3

After receiving public comments on the
July 5, 1990, proposed rule, the
Commission published a final rule on

38]d. at 12372.

3956 FR 40664; August 15, 1991.
4055 FR 27645.

41]d,

42]d.

43]d. at 27646.
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May 12, 1992.4¢ The Commission
acknowledged in the May 12, 1992, final
rule that “an immediately effective
order may cause a person to suffer loss
of employment while the order is being
adjudicated” but recognized that the
effects of health and safety violations
are paramount over an individual’s right
of employment.#> Accordingly, the final
rule amended § 2.202(c) “to allow early
challenges to the immediate
effectiveness aspect of immediately
effective orders.” 46 The final rule also
provided for an expedited hearing on
both the merits of the immediately
effective order and a challenge to set
aside immediate effectiveness. The
presiding officer in an immediate
effectiveness challenge must dispose of
the defendant’s motion to set aside the
immediate effectiveness of the order
“expeditiously” (10 CFR 2.202(c)(2)(i)),
generally within 15 days.4” Therefore,
the Commission struck a balance
between the governmental interests in
protecting public health and safety and
the individual interests in fairness by
requiring that challenges to immediately
effective orders be heard expeditiously.

Burden of Going Forward and Burden of
Persuasion

In opposing the immediate
effectiveness aspect of an order, the
party subject to the order, or
respondent, must initiate the proceeding
by filing affidavits and other evidence,
which state that the order and the NRC
staff’s determination that it is necessary
to make the order immediately effective
are ‘“‘not based on adequate evidence,
but on mere suspicion, unfounded
allegations, or error.” 48 The
respondent’s obligation to challenge the
order is known as the “burden of going
forward.” 49 Section 2.202, however, has
been interpreted to mean that the NRC
staff bears the “burden of persuasion” to
demonstrate that the order itself and the
immediate effectiveness determination
are supported by “‘adequate
evidence.”” 50 In a 2005 matter, the Board
described what the NRC staff must
prove and stated:

The staff must satisfy a two-part test: it
must demonstrate that adequate evidence—
i.e. reliable, probative and substantial (but
not preponderant) evidence—supports a
conclusion that (1) the licensee violated a
Commission requirement (10 C.F.R.
§2.202(a)(1)), and (2) the violation was

4457 FR 20194.

45 Id, at 20195.

46 Id, at 20194.

47 Id. at 20196.

4810 CFR 2.202(c)(2)(i).

49 United Evaluation Services, Inc., LBP—02—-13,
55 NRC 351, 354 (2002).

50 [d.

‘willful,” or the violation poses a risk to ‘the
public health, safety, or interest’ that requires
immediate action (id. § 2.202(a)(5)).51

Although Mr. Geisen never
challenged the immediate effectiveness
aspect of the Commission’s order
(which barred him from involvement in
all NRC-licensed activities for 5 years),
one of the Board’s judges raised the
concern that 10 CFR 2.202(c)(2)(i) could
be interpreted to place the burden of
persuasion on the party subject to the
order to show that the order is based on
mere suspicion, unfounded allegations,
or error.52 This proposed rule would
clarify that the burden of persuasion is
the obligation of the NRC staff, not the
party subject to the order.

Authority of the Presiding Officer To
Order Live Testimony

The July 5, 1990, proposed rule’s
statement of considerations
contemplated the possibility of an
evidentiary hearing as part of a
challenge to immediate effectiveness
and stated that:

It is expected that the presiding officer
normally will decide the question of
immediate effectiveness solely on the basis of
the order and other filings on the record. The
presiding officer may call for oral argument.
However, an evidentiary hearing is to be held
only if the presiding officer finds the record
is inadequate to reach a proper decision on
immediate effectiveness. Such a situation is
expected to occur only rarely.53

The May 12, 1992, final rule,
however, simply stated that “[t]he
presiding officer may call for oral
argument but is not required to do
s0.” 54 Section 2.319 outlines the
presiding officer’s authority to “conduct
a fair and impartial hearing according to
law, and to take appropriate action to
control the prehearing and hearing
process, to avoid delay and maintain
order,” including the power to examine

51 Safety Light Corp. (Bloomsburg, Pennsylvania
Site), LBP-05-02, 61 NRC 53, 61 (2005) (emphasis
in the original).

52 Geisen, ‘‘Additional Views of Judge Farrar,”
LBP-09-24, 70 NRC at 801, n.12 (“To succeed
under the terms of [10 CFR 2.202(c)(2)(i)], the
challenge brought by the Order’s target must show
that ‘the order, including the need for immediate
effectiveness, is not based on adequate evidence but
on mere suspicion, unfounded allegations, or error.’
In addition to having the burden on immediate
effectiveness, the target is apparently expected to
address the merits at that point as well, as is
indicated by the next sentence, which requires the
challenge to ‘state with particularity the reasons
why the order is not based on adequate evidence’
and to ‘be accompanied by affidavits or other
evidence relied on.” 10 C.F.R. § 2.202(c)(2)(i). All in
20 days, unless extended. id. § 2.202(a)(2)”)
(emphasis in the original).

5355 FR 27645—46.
5457 FR 20196.

witnesses, but this power is not
specified in 10 CFR 2.202.

III. Discussion of Proposed Changes
Deliberate Misconduct Rule

The NRC proposes to incorporate the
concept of deliberate ignorance into the
various Deliberate Misconduct Rule
provisions by (1) prohibiting a person
from submitting information where the
person subjectively believes that there is
a high probability that the information
is incomplete or inaccurate but takes
deliberate actions to remain ignorant of
the incompleteness or inaccuracy of that
information; and (2) extending the
Deliberate Misconduct Rule’s definition
of “deliberate misconduct by a person”
to include situations where the person
subjectively believes that there is a high
probability that an act or omission will
cause a violation but the person takes
deliberate action to avoid confirming or
learning whether the act or omission
will cause a violation.

In drafting this proposed rule, the
NRC reviewed definitions of ““deliberate
ignorance” from the Supreme Court and
all federal circuit courts to help develop
the most appropriate definition of the
term for the agency. In Global-Tech
Appliances, Inc. v. SEB S.A.,55 the
Supreme Court found that it is
reasonable to infer knowledge from
willful blindness, or deliberate
ignorance, as long as deliberate
ignorance or willful blindness is
properly defined so as not to be
conflated with recklessness or
negligence. In this case, the Supreme
Court recognized that every Court of
Appeals, with the exception of the
District of Columbia Circuit, has fully
embraced the theory that the knowledge
requirement of criminal statutes is
satisfied by either (1) actual knowledge
or (2) constructive knowledge through
“deliberate ignorance” or “willful
blindness.” 56 The majority of Courts of
Appeals make the equivalency of
knowledge and deliberate ignorance or
willful blindness explicit in their
pattern or model jury instructions.5”

55131 S. Ct. 2060 (2011).

56 The term ‘““‘willful blindness’ is akin to the term
“deliberate ignorance.” In Global-Tech Appliances,
the Court stated that “‘a willfully blind defendant
is one who takes deliberate actions to avoid
confirming a high probability of wrongdoing and
who can almost be said to have actually known the
critical facts.” Global-Tech Appliances, 131 S. Ct.
at 2070-71.

57 The First, Third, Fifth, Sixth, Seventh, Eighth,
Ninth, Tenth, and Eleventh Circuit Courts of
Appeals have incorporated willful blindness or
deliberate ignorance into their pattern or model jury
instructions. Pattern or model jury instructions are
plain language formulations of case law that judges
may provide to juries as legal explanations. These

Continued
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Other Courts of Appeals have not used
pattern or model jury instructions to
define deliberate ignorance or willful
blindness, but these courts have
explained in case law that constructive
knowledge may be demonstrated by a
showing of deliberate ignorance or
willful blindness.>8 The District of
Columbia Circuit is the only federal
Court of Appeals that has not embraced
the theory of deliberate ignorance or
willful blindness. Rather, the District of
Columbia Circuit has expressed concern
with the trend to equate deliberate
ignorance and willful blindness with
knowledge, stating that ““[i]t makes
obvious sense to say that a person
cannot act ‘knowingly’ if she does not
know what is going on. To add that such
a person nevertheless acts ‘knowingly’ if
she intentionally does not know what is
going on is something else again.” 59

The Supreme Court recognized the
District of Columbia Circuit’s decision
not to embrace fully the deliberate
ignorance or willful blindness standard
in Global-Tech Appliances, yet the
Supreme Court still found that it is
reasonable to infer knowledge from
deliberate ignorance or willful
blindness. The Court stated that ‘“while
the Courts of Appeals articulate the
doctrine of willful blindness in slightly
different ways, all appear to agree on
two basic requirements: (1) the
defendant must subjectively believe that
there is a high probability that a fact
exists and (2) the defendant must take
deliberate actions to avoid learning of
that fact.” 60 According to the Supreme
Court, the standard of deliberate
ignorance or willful blindness surpasses
the standards of recklessness and
negligence such that a willfully blind
defendant ““‘can almost be said to have
actual knowledge of the critical
facts.” 61 Therefore, deliberate ignorance
or willful blindness satisfies the
knowledge requirement of criminal
statutes.

In this proposed rule, the NRC would
amend the Deliberate Misconduct Rule
to incorporate ““deliberate ignorance” as
an additional basis on which to take
enforcement action against persons who
violate the rule. Such an amendment
would therefore allow the Commission

jury instructions are given legal weight through
their use in trials and subsequent approval of that
use on appeal.

58 The Second Circuit, see, e.g., United States v.
Coplan, 703 F.3d 46 (2d Cir. 2012), and Fourth
Circuit, see, e.g., United States v. Poole, 640 F.3d
114 (4th Cir. 2011), have applied deliberate
ignorance or willful blindness in case law.

59 United States v. Alston-Graves, 435 F.3d 331,
337 (D.C. Cir. 2006).

60 Global-Tech Appliances, 131 S. Ct. at 2070
(citations omitted).

61]d. at 2070-71.

and the ASLB to apply collateral
estoppel, if appropriate, in future NRC
enforcement proceedings and would
avoid anomalies like the outcome of the
Geisen case.

Immediately Effective Orders

This proposed rule would amend 10
CFR 2.202(c)(2) to clarify that in any
challenge to the immediate effectiveness
of an order, the NRC staff bears the
burden of persuasion; whereas the party
challenging the order bears the burden
of going forward.52 Specifically, the
proposed amendment would state that
the NRC staff must show that (1)
adequate evidence supports the grounds
for the order and (2) immediate
effectiveness is warranted.53

This proposed rule would further
amend 10 CFR 2.202(c)(2) to confirm the
presiding officer’s authority to order live
testimony, including cross examination
of witnesses, in hearings on challenges
to the immediate effectiveness of orders,
if the presiding officer concludes that
taking live testimony would assist in its
decision on the motion. Similarly, the
proposed rule would allow any party to
the proceeding to file a motion
requesting the Board to order live
testimony. The proposed amendments
would allow the NRC staff, in cases
where the presiding officer orders live
testimony, the option of presenting its
response through live testimony rather
than a written response made within 5
days of its receipt of the motion. The
NRC does not anticipate that permitting
the presiding officer to allow live
testimony would cause delay, and even
if it were to cause delay, public health
and safety would not be prejudiced
because the immediately effective order
would remain in effect throughout the
hearing.

The proposed rule would also amend
10 CFR 2.202(c)(2) to clarify that the
presiding officer shall conduct any live
testimony pursuant to 10 CFR 2.319,
except that no subpoenas, discovery, or
referred rulings or certified questions to
the Commission shall be permitted for
this purpose. Finally, the proposed rule
would amend 10 CFR 2.202(c)(2) by
dividing the paragraph into smaller
paragraphs, adding a cross reference to
10 CFR 2.202(a)(5), which is the

62 The party challenging the order has the
obligation to initiate the proceeding, namely, by
filing the appropriate motion under 10 CFR
2.202(c)(2)(i). This motion “must state with
particularity the reasons why the order is not based
on adequate evidence and must be accompanied by
affidavits or other evidence relied on.” 10 CFR
2.202(c)(2)(1).

63 The Administrative Procedure Act provides
“[e]xcept as otherwise provided by statute, the
proponent of a rule or order has the burden of
proof.” 5 U.S.C. 556(d).

regulation that authorizes the
Commission to make an order
immediately effective, and making other
minor edits to improve clarity and
readability.

Conforming Amendments

The NRC regulation, 10 CFR 150.2,
“Scope,” provides notice to Agreement
State licensees conducting activities
under reciprocity in areas of NRC
jurisdiction that they are subject to the
applicable NRC Deliberate Misconduct
Rule provisions. When the NRC first
promulgated the Deliberate Misconduct
Rule in 1991, it failed to list 10 CFR
61.9b as a cross reference in 10 CFR
150.2 (at the time, 10 CFR 150.2 listed
10 CFR 30.10, 40.10, and 70.10 as the
Deliberate Misconduct Rule provisions
applicable to Agreement State licensees
conducting activities under reciprocity
in areas of NRC jurisdiction).

When first promulgated on January
13, 1998, the NRC designated the 10
CFR Part 71 Deliberate Misconduct Rule
provision as 10 CFR 71.11; 64 the NRC
made the appropriate conforming
amendment to 10 CFR 150.2, by listing
10 CFR 71.11 as a cross reference.5 The
NRC later redesignated the provision as
10 CFR 71.8,66 but did not make a
conforming amendment to update the
cross-reference in 10 CFR 150.2. The
current 10 CFR 150.2 provision still lists
the 10 CFR Part 71 Deliberate
Misconduct Rule provision as 10 CFR
71.11.

This proposed rule would make the
appropriate conforming changes to 10
CFR 150.2 by adding a cross reference
to 10 CFR 61.9b and deleting the cross
reference to 10 CFR 71.11 and replacing
it with 10 CFR 71.8.

IV. Section-by-Section Analysis

Deliberate Misconduct Rule Changes

This proposed rule would amend the
following Deliberate Misconduct Rule
regulations: 10 CFR 30.10, 40.10, 50.5,
52.4, 60.11, 61.9b, 63.11, 70.10, 71.8,
72.12, 76.10, and 110.7b. The language
of these regulations is similar, and in
many instances, identical. The
differences in language typically relate
to the categories of persons or other
entities being regulated by that
regulation. Other than 10 CFR 52.4 and
10 CFR 71.8, the format of these
regulations is the same.

The proposed rule would revise
paragraph (a)(2) of 10 CFR 30.10, 40.10,

6463 FR 1899.

6563 FR 1901.

66In a 2004 rulemaking amending its regulations
concerning the packaging and transport of
radioactive materials, the NRC renumbered 10 CFR
71.11 to 10 CFR 71.8 (69 FR 3698, 3764, and 3790;
January 26, 2004).
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50.5, 60.11, 61.9b, 63.11, 70.10, 72.12,
76.10, and 110.7b; paragraph (c)(2) of 10
CFR 52.4; and paragraph (b)(2) of 10
CFR 71.8 to add a clause that expressly
prohibits the deliberate submission of
information to the NRC or other
specified entity or individual when the
person submitting the information
subjectively believes that there is a high
probability that the information
submitted is incomplete or inaccurate in
some respect material to the NRC but
takes deliberate action to remain
ignorant of the incompleteness or
inaccuracy of that information. The
clause added by the proposed rule
would be designated as paragraph
(c)(2)(ii) for 10 CFR 52.4, paragraph
(b)(2)(ii) of 10 CFR 71.8, and paragraph
(a)(2)(ii) for all other Deliberate
Misconduct Rule regulations. The
proposed rule will designate the
existing prohibition, on the deliberate
submission of information to the NRC or
other specified entity or individual
when the person submitting the
information knows to be incomplete or
inaccurate in some respect material to
the NRC, as paragraph (c)(2)(i) for 10
CFR 52.4, paragraph (b)(2)(i) of 10 CFR
71.8, and paragraph (a)(2)(i) for all other
Deliberate Misconduct Rule regulations.

The proposed rule would revise
paragraph (c) of 10 CFR 30.10, 40.10,
50.5, 60.11, 61.9b, 63.11, 70.10, 72.12,
76.10, and 110.7b. Paragraph (c) defines
the term ‘““deliberate misconduct.”
Specifically, the proposed rule would
revise the introductory text of paragraph
(c) and the language of paragraphs
(c)(1)—(2). These revisions are editorial
in nature and support, in terms of
readability and clarity, the addition of a
new paragraph (c)(3). New paragraph
(c)(3) would expand the definition of
“deliberate misconduct” to include an
intentional act or omission that the
person subjectively believes has a high
probability of causing a violation
described in paragraph (c)(1) or (c)(2)
but the person takes deliberate action to
remain ignorant of whether the act or
omission causes or would have caused,
if not detected, such a violation.

Similarly, the proposed rule would
revise paragraph (b) of 10 CFR 52.4 and
paragraph (d) of 10 CFR 71.8; these
paragraphs define the term “‘deliberate
misconduct” for those regulations. The
proposed rule would revise the
introductory text of paragraph (b) and
the language of paragraphs (b)(i)—(ii) for
10 CFR 52.4, and the introductory text
of paragraph (d) and the language of
paragraphs (d)(1)—(2) for 10 CFR 71.8.
These revisions are editorial in nature
and support, in terms of readability and
clarity, the addition of a new paragraph
(b)(iii), for 10 CFR 52.4, and the

addition of a new paragraph (d)(3), for
10 CFR 71.8. New paragraphs, 10 CFR
52.4(b)(iii) and 10 CFR 71.8(d)(3), would
expand the definition of ““deliberate
misconduct” to include an intentional
act or omission that the person
subjectively believes has a high
probability of causing a violation, but
the person takes deliberate action to
remain ignorant of whether the act or
omission causes or would have caused,
if not detected, such a violation.

Immediate Effectiveness of Orders Rule
Changes

Section 2.202

The proposed rule would make
several changes to 10 CFR 2.202(c)(2)(i).
The proposed rule would revise 10 CFR
2.202(c)(2)(i) by dividing it into several
smaller paragraphs. The proposed rule
would revise 10 CFR 2.202(c)(2)(@) to
include only the first two sentences of
the current 10 CFR 2.202(c)(2)(i), which
concern the right of the party subject to
an immediately effective order to
challenge the immediate effectiveness of
that order. The proposed rule would
further revise the first sentence to add
a cross reference to 10 CFR 2.202(a)(5)
and make other minor, clarifying
editorial changes to that sentence.

The proposed rule would add a new
paragraph, 10 CFR 2.202(c)(2)(ii), which
would allow any party to file a motion
with the presiding officer requesting
that the presiding officer order live
testimony. The proposed new 10 CFR
2.202(c)(2)(ii) would also authorize the
presiding officer, on its own motion, to
order live testimony.

The proposed rule would redesignate
the third sentence of the current 10 CFR
2.202(c)(2)(i) as a new paragraph, 10
CFR 2.202(c)(2)(iii), which would
concern the staff’s response to a motion
challenging the immediate effectiveness
of an order. The proposed 10 CFR
2.202(c)(2)(iii) would authorize the NRC
staff to present its response through live
testimony rather than a written response
in those cases where the presiding
officer orders live testimony.

The proposed rule would add a new
paragraph, 10 CFR 2.202(c)(2)(iv), which
provides that the presiding officer shall
conduct any live testimony pursuant to
10 CFR 2.319.

The proposed rule would make a
minor clarifying change to 10 CFR
2.202(c)(2)(ii) and redesignate that
paragraph as 10 CFR 2.202(c)(2)(v).

The proposed rule would add a new
paragraph, 10 CFR 2.202(c)(2)(vi), which
would clarify that the licensee or other
person challenging the immediate
effectiveness of an order bears the
burden of going forward, whereas the

NRC staff bears the burden of
persuasion that adequate evidence
supports the grounds for the
immediately effective order and that
immediate effectiveness is warranted.

The proposed rule would make minor
clarifying changes to the fourth and fifth
sentences of 10 CFR 2.202(c)(2)(),
which direct the presiding officer’s
expeditious disposition of the motion to
set aside immediate effectiveness and
prohibit the presiding officer from
staying the immediate effectiveness of
the order, respectively, and redesignate
those sentences as a new paragraph, 10
CFR 2.202(c)(2)(vii).

The proposed rule would make minor
clarifying changes to the eighth sentence
of 10 CFR 2.202(c)(2)(i), and would
redesignate the sixth, seventh, and
eighth sentences of the 10 CFR
2.202(c)(2)(i) as a new paragraph, 10
CFR 2.202(c)(2)(viii). These sentences
concern the direction to the presiding
officer to uphold the immediate
effectiveness of the order upon finding
adequate evidence to support immediate
effectiveness, the final agency action
status of an order upholding immediate
effectiveness, and the prompt referral by
the presiding officer of an order setting
aside immediate effectiveness to the
Commission and that such order will
not be effective pending further order of
the Commission, respectively.

Conforming Amendments to 10 CFR
150.2

This proposed rule would revise the
last sentence of 10 CFR 150.2 by adding
a cross reference to 10 CFR 61.9b and
deleting the cross reference to 10 CFR
71.11 and replacing it with 10 CFR 71.8.

Administrative Changes to Authority
Citations

The authority citations for 10 CFR
Parts 2, 30, 60, 61, 63, 71, 72, 76, 110,
and 150 would be revised to make
editorial changes that are administrative
in nature, including inserting missing
parentheses and punctuation. The
proposed revisions would not change
the statutory authority.

V. Plain Writing

The Plain Writing Act of 2010 (Pub.
L. 111-274) requires Federal agencies to
write documents in a clear, concise, and
well-organized manner. The NRC has
written this document to be consistent
with the Plain Writing Act as well as the
Presidential Memorandum, ‘“Plain
Language in Government Writing,”
published June 10, 1998 (63 FR 31883).
In complying with this directive,
proposed editorial changes have been
made to the various NRC regulations
that are the subject of this proposed
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rule. These editorial changes, if
promulgated, will improve the
organization and readability of these
regulations. These types of changes are
not discussed further in this document.
The NRC requests comment on the
proposed rule with respect to the clarity
and effectiveness of the language used.

VI. Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995, Public
Law 104-113, requires that Federal
agencies use technical standards that are
developed by voluntary, private sector,
consensus standards bodies unless
using such a standard is inconsistent
with applicable law or is otherwise
impractical. In this rule, the NRC is
proposing to amend its Deliberate
Misconduct Rule and two aspects of
challenges to the immediate
effectiveness of NRC enforcement
orders: (1) The burden of proof and (2)
the authority of the presiding officer to
order live testimony in resolving such a
challenge. This action does not
constitute the establishment of a
government-unique standard as defined
in Office of Management and Budget
(OMB) Circular A-119 (1998).

VII. Environmental Impact: Categorical
Exclusion

The NRC has determined that the
issuance of this proposed rule relates to
enforcement matters and, therefore, falls
within the scope of 10 CFR 51.10(d). In
addition, the NRC has determined that
the issuance of this proposed rule is a
type of action described in categorical
exclusions 10 CFR 51.22(c)(1)—(2).
Therefore, neither an environmental
impact statement nor an environmental
assessment has been prepared for this
rulemaking.

VIII. Paperwork Reduction Act
Statement

This proposed rule does not contain
new or amended information collection
requirements subject to the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). Existing requirements were
approved by OMB, approval numbers
3150-0017, -0020, -0011, —0151, —0127,
-0135, -0199, —0009, —0008, —0132, and
—-0036.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a request for information or an
information collection requirement
unless the requesting document
displays a currently valid OMB control
number.

IX. Regulatory Analysis

The proposed rule would amend the
NRC’s Deliberate Misconduct Rule
regulations to incorporate the concept of
deliberate ignorance as an additional
basis on which to take enforcement
action and to make clarifications to the
NRC regulations governing hearings on
challenges to the immediate
effectiveness of orders. In addition, the
proposed rule would make minor,
conforming amendments to 10 CFR
150.2. These proposed amendments, if
promulgated, do not result in a cost to
the NRC and do not result in a cost to
licensees or others who would comply
with the proposed amendments. These
amendments would accrue a benefit by
aligning NRC enforcement proceedings
with criminal proceedings, making NRC
enforcement proceedings more efficient.
The amendments to the rule governing
hearings on challenges to immediate
effectiveness of orders would not
change the existing processes but would
merely clarify the rule. These
amendments would not result in a cost
to the NRC or to respondents in hearings
on challenges to immediate
effectiveness of orders but a benefit
would accrue to the extent that potential
confusion over the meaning of the
NRC’s regulations is removed. The NRC
believes that the proposed rule would
improve the efficiency of NRC
enforcement proceedings without
imposing costs on either the NRC or on
participants in such proceedings.

X. Regulatory Flexibility Act
Certification

In accordance with the Regulatory
Flexibility Act, as amended, 5 U.S.C.
605(b), the NRC certifies that this
proposed rule would not have a
significant economic impact on a
substantial number of small entities.
This proposed rule would affect small
businesses as they are defined in
Section 3 of the Small Business Act, 15
U.S.C. 632, and the standards set forth
in 13 CFR Part 121, and within the size
standards established by the NRC (10
CFR 2.810). However, this proposed rule
would not have a significant economic
impact on these entities because (1) the
amendments to the Deliberate
Misconduct Rule do not impose any
costs of compliance and (2) the
proposed amendments to the rules
governing hearings on immediate
effectiveness of orders do not impose
additional costs and would improve the
efficiency of these hearings by clarifying
the rules governing these hearings.

XI. Compatibility of Agreement State
Regulations

Under the “Policy Statement on
Adequacy and Compatibility of
Agreement State Programs’’ approved by
the Commission on June 30, 1997, and
published in the Federal Register (62
FR 46517; September 3, 1997), this
proposed rule will be a matter of
compatibility between the NRC and the
Agreement States, thereby providing
consistency among the Agreement
States and the NRC requirements. The
NRC staff analyzed the proposed rule in
accordance with the procedure
established within Part III,
““Categorization Process for NRC
Program Elements,” of Handbook 5.9 to
Management Directive 5.9, “Adequacy
and Compatibility of Agreement State
Programs” (a copy of which may be
viewed at http://www.nrc.gov/reading-
rm/doc-collections/management-
directives/).

The NRC program elements
(including regulations) are placed into
four compatibility categories (See the
Compatibility Table in this section). In
addition, the NRC program elements can
also be identified as having particular
health and safety significance or as
being reserved solely to the NRC.
Compatibility Category A program
elements are basic radiation protection
standards and scientific terms and
definitions that are necessary to
understand radiation protection
concepts. An Agreement State should
adopt Category A program elements in
an essentially identical manner to
provide uniformity in the regulation of
agreement material on a nationwide
basis. Compatibility Category B program
elements apply to activities that have
direct and significant effects in multiple
jurisdictions. An Agreement State
should adopt Category B program
elements in an essentially identical
manner. Compatibility Category C
program elements do not meet the
criteria of Category A or B but contain
the essential objectives of which an
Agreement State should adopt to avoid
conflict, duplication, gaps, or other
conditions that would jeopardize an
orderly pattern in the regulation of
agreement material on a nationwide
basis. An Agreement State should adopt
the essential objectives of the Category
C program elements. Compatibility
Category D program elements do not
meet any of the criteria of Category A,
B, or C and, therefore, do not need to
be adopted by Agreement States for
purposes of compatibility.

Health and Safety (H&S) program
elements are not required for
compatibility but are identified as


http://www.nrc.gov/reading-rm/doc-collections/management-directives/
http://www.nrc.gov/reading-rm/doc-collections/management-directives/
http://www.nrc.gov/reading-rm/doc-collections/management-directives/
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having a particular health and safety and safety considerations. Compatibility categorization under the “Policy

role (i.e., adequacy) in the regulation of = Category NRC program elements address Statement on Adequacy and

agreement material within the State. areas of regulation that cannot be Compatibility of Agreement State
Although not required for compatibility, relinquished to Agreement States under  Programs.” If the NRC promulgates the
the State should adopt program the AEA, or the provisions of 10 CFR. proposed rule’s amendments in a final
elements in this H&S category based on ~ These program elements are not adopted rule, the Agreement States have 3 years
those of the NRC that embody the by Agreement States. The following from the final rule’s effective date, as
essential objectives of the NRC program  table lists the parts and sections that noted in the Federal Register, to adopt
elements because of particular health will be revised and their corresponding  compatible regulations.

TABLE 1—COMPATIBILITY TABLE FOR PROPOSED RULE

Compatibility
Section Change Subject
Existing ‘ New
Part 2
2.202(C) .eerreerieeenireenieennens ‘ Revised ........ccoeeviene ‘ OFdErS. .oiiiieieeee e ‘ NRC ..o ‘ NRC.
Part 30
30.10(a) and (C) ..eeevveveenne ‘ Revised .....cc.ccoeeenneen. ‘ Deliberate misconduct. ..........cc