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1 For editorial reasons, upon codification in the 
U.S. Code, Part B was redesignated Part A. 

2 For editorial reasons, upon codification in the 
U.S. Code, Part C was redesignated Part A–1. 

3 All references to EPCA in this document refer 
to the statute as amended through the enactment of 
the AEMTCA. 

DEPARTMENT OF ENERGY 

10 CFR Part 430 

[Docket No. EERE–2013–BT–NOA–0047] 

RIN 1904–AD08 

Energy Conservation Program: Energy 
Conservation Standards for Certain 
Consumer Products 

AGENCY: Office of Energy Efficiency and 
Renewable Energy, Department of 
Energy. 
ACTION: Final rule. 

SUMMARY: The U.S. Department of 
Energy (DOE or the ‘‘Department’’) 
adopts into the Code of Federal 
Regulations the definitions for 
‘‘through-the-wall central air 
conditioner’’ and ‘‘through-the-wall 
central air conditioning heat pump’’ that 
were established in section 5 of the 
American Energy Manufacturing 
Technical Corrections Act. This 
document also removes the standards 
for air conditioners that were 
superseded effective in 2006, and the 
now defunct references to the ‘‘through- 
the-wall air conditioner and heat pump’’ 
product class, including the definition 
and standards. 
DATES: The effective date of this rule is 
May 12, 2014. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Lucas Adin, U.S. Department of Energy, 
Office of Energy Efficiency and 
Renewable Energy, Building 
Technologies Program, EE–2J, 1000 
Independence Avenue SW., 
Washington, DC, 20585–0121, 202–287– 
1317, email: Lucas.Adin@ee.doe.gov. 
Jennifer Tiedeman, U.S. Department of 
Energy, Office of the General Counsel, 
GC–71, 1000 Independence Avenue 
SW., Washington, DC 20585–0121. 
Telephone: (202) 287–6111. email: 
Jennifer.Tiedeman@hq.doe.gov. 
SUPPLEMENTARY INFORMATION: 

Table of Contents 

I. Background and Authority 
II. Discussion 
III. Procedural Requirements 

A. Review Under Executive Order 12866 
B. Review Under the Regulatory Flexibility 

Act 
C. Review Under the Paperwork Reduction 

Act of 1995 
D. Review Under the National 

Environmental Policy Act of 1969 
E. Review Under Executive Order 13132 
F. Review Under Executive Order 12988 
G. Review Under the Unfunded Mandates 

Reform Act of 1995 
H. Review Under the Treasury and General 

Government Appropriations Act, 1999 
I. Review Under Executive Order 12630 
J. Review Under the Treasury and General 

Government Appropriations Act, 2001 
K. Review Under Executive Order 13211 
L. Review Under Section 32 of the Federal 

Energy Administration Act of 1974 
IV. Approval of the Office of the Secretary 

I. Background and Authority 

The American Energy Manufacturing 
Technical Corrections Act (AEMTCA), 
Public Law 112–210, was signed into 
law on December 18, 2012. Among its 
provisions are amendments to Part B 1 of 
Title III of the Energy Policy and 
Conservation Act of 1975 (EPCA or ‘‘the 
Act’’) (42 U.S.C. 6291–6309, as 
codified), which provides for an energy 
conservation program for consumer 
products other than automobiles, and to 
Part C 2 of Title III of EPCA (42 U.S.C. 
6311–6317, as codified), which provides 
for an energy conservation program for 
certain commercial and industrial 
equipment, similar to the one in Part B 
for consumer products.3 Some of the 
AEMTCA amendments to EPCA 
establish or modify certain energy 
conservation standards and related 
definitions, and make technical changes 
to the Act. Other AEMTCA amendments 
to EPCA prescribe criteria for the 
conduct of rulemakings to promulgate 
energy conservation standards for 
various consumer products and 
commercial and industrial equipment, 
or direct the Department of Energy 
(DOE) to undertake rulemakings under 
EPCA. 

II. Discussion 
In today’s final rule, DOE is adopting 

several changes to its regulations 
regarding certain types of residential 
central air conditioners, which DOE 
proposed in a notice published on 
December 20, 2013. 78 FR 77019. 
Specifically, DOE proposed to amend 
the Code of Federal Regulations (CFR) to 
include the definitions for ‘‘through-the- 
wall central air conditioner’’ and 
‘‘through-the-wall central air 
conditioning heat pump’’ that were 
prescribed by the AEMTCA. 42 U.S.C. 
6295(d)(4)(A)(ii). DOE proposed to 
amend the language of its regulations in 
10 CFR 430.2 to adopt these statutory 
definitions. Although the definitions for 
‘‘through-the-wall central air 
conditioner’’ and ‘‘through-the-wall 
central air conditioning heat pump’’ are 
new, these through-the-wall (‘‘TTW’’) 
products have been subject to standards 
since 2006. 

The December 20, 2013 proposed rule 
also included a proposal to remove a 
variety of provisions from 10 CFR 
430.32(c) that reference historical 
standards. Specifically, DOE proposed 
to remove paragraph (c)(1) which 
contains standards for certain products 
manufactured between 1992/1993 and 
2006. DOE also proposed to amend its 
regulations in 10 CFR 430.32(c)(2) and 
(c)(3) to remove references to the 
‘‘through-the-wall air conditioner and 
heat pump’’ product class, which 
applied to certain products 
manufactured prior to January 23, 2010. 
To avoid confusion with the new 
statutory definitions, DOE proposed to 
remove the ‘‘through-the-wall air 
conditioner and heat pump’’ product 
class definition currently in 10 CFR 
430.2. 

Although DOE is removing the 
outdated standards for the TTW product 
classes, DOE wants to be clear that the 
TTW products (for which this rule is 
adding definitions) are currently subject 
to standards. As discussed in a May 23, 
2002 final rule that adopted amended 
energy conservation standards for 
several classes of residential central air 
conditioners and heat pumps, DOE 
initially created a separate product class 
for TTW products. 67 FR 36368, 36397. 
DOE explained that it was adopting 
separate standards for TTW products 
based on its analysis of the design 
characteristics of these products. Id. 
However, DOE also identified a concern 
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that separate standards for TTW 
products could encourage purchasers of 
equipment covered by more stringent 
standards to shift to TTW products. To 
address this concern, DOE defined the 
TTW product class as applicable to 
products manufactured prior to January 
23, 2010, and specified that TTW 
products manufactured on or after that 
date would have to comply with the 
standard for other space-constrained 
products. 67 FR 36368, 36402. 

This definition was retained in the 
August 17, 2004 technical amendment 
that addressed the ruling of the U.S. 
Court of Appeals for the Second Circuit, 
which affected the standards for split- 
system and single-package central air 
conditioners but did not affect the 
standards for space-constrained and 
TTW products. 69 FR 50997, 50998. 
Thus, the 2004 rule again specified that 
the TTW standards applied to products 
manufactured prior to January 23, 2010, 
and that TTW products manufactured 
on or after that date would be subject to 
the space-constrained product class. 
The 2004 rule also included a footnote 
to the standards table in 10 CFR 
430.32(c)(2) to ensure that this 
limitation was clear. Id. Finally, in the 
June 27, 2011 direct final rule that 
amended the current energy efficiency 
standards for residential central air 
conditioners and heat pumps, DOE 
again affirmed the applicability of the 
TTW product class and amended the 
footnote to clarify the classification of 
TTW products. 76 FR 37408, 37446. 

Having received no public comments 
on the proposals in the December 20, 
2013 proposed rule, DOE is adopting the 
proposed changes described in this 
section. DOE notes that, while this final 
rule removes the references to the now- 
defunct TTW product class standards, 
through-the-wall central air 
conditioners and through-the-wall 
central air conditioning heat pumps 
must be assigned to a product class 
based on the product’s characteristics. 
Product class definitions can be found 
in 10 CFR 430.2 and 10 CFR part 430, 
subpart B, appendix M. DOE believes 
that most, if not all, of the historically- 
characterized ‘‘through-the-wall’’ 
products will be assigned to one of the 
space-constrained product classes. 

III. Procedural Requirements 

A. Review Under Executive Order 12866 

Today’s regulatory action is not a 
‘‘significant regulatory action’’ under 
section 3(f) of Executive Order 12866, 
Regulatory Planning and Review, 58 FR 
51735 (Oct. 4, 1993). Accordingly, this 
action was not subject to review under 
that Executive Order by the Office of 

Information and Regulatory Affairs 
(OIRA) in the Office of Management and 
Budget (OMB). 

B. Review Under the Regulatory 
Flexibility Act 

The Regulatory Flexibility Act (5 
U.S.C. 601 et seq.) requires preparation 
of an initial regulatory flexibility 
analysis for any rule that by law must 
be proposed for public comment, unless 
the agency certifies that the proposed 
rule, if promulgated, will not have a 
significant economic impact on a 
substantial number of small entities. As 
required by Executive Order 13272, 
‘‘Proper Consideration of Small Entities 
in Agency Rulemaking,’’ 67 FR 53461 
(August 16, 2002), DOE published 
procedures and policies on February 19, 
2003, to ensure that the potential 
impacts of its rules on small entities are 
properly considered during the 
rulemaking process. 68 FR 7990. DOE 
has made its procedures and policies 
available on the Office of the General 
Counsel’s Web site (http://
www.energy.gov/gc). 

DOE reviewed the amendments in the 
December 20, 2013 proposed rule under 
the provisions of the Regulatory 
Flexibility Act and the procedures and 
policies published on February 19, 
2003, and tentatively concluded that the 
proposed rule, if adopted, would not 
have a significant impact on small 
manufacturers under the provisions of 
the Regulatory Flexibility Act. These 
amendments add new statutory 
definitions for currently regulated 
products and have no impact on the 
applicable standards. These 
amendments also remove outdated 
regulatory requirements and do not 
otherwise change the regulatory 
framework for consumer products or 
commercial and industrial equipment 
that is currently in place. DOE received 
no comments objecting to this 
conclusion. For these reasons, DOE 
concludes and certifies that the rule 
would not have a significant economic 
impact on a substantial number of small 
entities and has not prepared a 
regulatory flexibility analysis. DOE has 
transmitted the certification and 
supporting statement of factual basis to 
the Chief Counsel for Advocacy of the 
SBA for review under 5 U.S.C. 605(b). 

C. Review Under the Paperwork 
Reduction Act of 1995 

Manufacturers of residential central 
air conditioners and heat pumps must 
certify to DOE that their products 
comply with any applicable energy 
conservation standards. In certifying 
compliance, manufacturers must test 
their products according to the DOE test 

procedures for residential central air 
conditioners and heat pumps, including 
any amendments to these procedures. 
DOE has established regulations for the 
certification and recordkeeping 
requirements for all covered consumer 
products and commercial equipment, 
including residential central air 
conditioners and heat pumps. (76 FR 
12422 (March 7, 2011)) The collection- 
of-information requirement for the 
certification and recordkeeping is 
subject to review and approval by OMB 
under the Paperwork Reduction Act 
(PRA). This requirement has been 
approved by OMB under OMB control 
number 1910–1400. Public reporting 
burden for the certification is estimated 
to average 20 hours per response, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 

Notwithstanding any other provision 
of the law, no person is required to 
respond to, nor shall any person be 
subject to a penalty for failure to comply 
with, a collection of information subject 
to the requirements of the PRA, unless 
that collection of information displays a 
currently valid OMB Control Number. 

D. Review Under the National 
Environmental Policy Act of 1969 

Pursuant to the National 
Environmental Policy Act of 1969, DOE 
has determined that this rule is covered 
under the Categorical Exclusion found 
in DOE’s National Environmental Policy 
Act regulations at paragraph A.6 of 
Appendix A to Subpart D, 10 CFR Part 
1021, which applies to rulemakings that 
are strictly procedural. Therefore, DOE 
does not need to prepare an 
Environmental Assessment or 
Environmental Impact Statement for 
this rule. 

E. Review Under Executive Order 13132 
Executive Order 13132, ‘‘Federalism,’’ 

imposes certain requirements on 
agencies formulating and implementing 
policies or regulations that preempt 
State law or that have Federalism 
implications. 64 FR 43255 (August 10, 
1999). The Executive Order requires 
agencies to examine the constitutional 
and statutory authority supporting any 
action that would limit the 
policymaking discretion of the States 
and to carefully assess the necessity for 
such actions. The Executive Order also 
requires agencies to have an accountable 
process to ensure meaningful and timely 
input by State and local officials in the 
development of regulatory policies that 
have Federalism implications. On 
March 14, 2000, DOE published a 
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statement of policy describing the 
intergovernmental consultation process 
that it will follow in developing such 
regulations. 65 FR 13735. DOE 
examined this final rule and determined 
that it will not have a substantial direct 
effect on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. EPCA 
governs and prescribes Federal 
preemption of State regulations as to 
energy conservation for the products 
that are the subject of today’s final rule. 
States can petition DOE for exemption 
from such preemption to the extent, and 
based on criteria, set forth in EPCA. (42 
U.S.C. 6297) No further action is 
required by Executive Order 13132. 

F. Review Under Executive Order 12988 
Regarding the review of existing 

regulations and the promulgation of 
new regulations, section 3(a) of 
Executive Order 12988, ‘‘Civil Justice 
Reform,’’ 61 FR 4729 (Feb. 7, 1996), 
imposes on Federal agencies the general 
duty to adhere to the following 
requirements: (1) Eliminate drafting 
errors and ambiguity; (2) write 
regulations to minimize litigation; (3) 
provide a clear legal standard for 
affected conduct rather than a general 
standard; and (4) promote simplification 
and burden reduction. Section 3(b) of 
Executive Order 12988 specifically 
requires that Executive agencies make 
every reasonable effort to ensure that the 
regulation specifies the following: (1) 
The preemptive effect, if any; (2) any 
effect on existing Federal law or 
regulation; (3) a clear legal standard for 
affected conduct while promoting 
simplification and burden reduction; (4) 
the retroactive effect, if any; (5) 
definitions of key terms; and (6) other 
important issues affecting clarity and 
general draftsmanship under any 
guidelines issued by the Attorney 
General. Section 3(c) of Executive Order 
12988 requires Executive agencies to 
review regulations in light of applicable 
standards in sections 3(a) and 3(b) to 
determine whether they are met or 
whether it is unreasonable to meet one 
or more of them. DOE has completed the 
required review and determined that, to 
the extent permitted by law, this final 
rule meets the relevant standards of 
Executive Order 12988. 

G. Review Under the Unfunded 
Mandates Reform Act of 1995 

Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA) (Pub. L. 
104–4; 2 U.S.C. 1501 et seq.) requires 
each Federal agency to assess the effects 
of Federal regulatory actions on State, 

local, and Tribal governments and the 
private sector. For a regulatory action 
resulting in a rule that may cause the 
expenditure by State, local, and Tribal 
governments, in the aggregate, or by the 
private sector of $100 million or more 
in any one year (adjusted annually for 
inflation), section 202 of UMRA requires 
a Federal agency to publish estimates of 
the resulting costs, benefits, and other 
effects on the national economy. (2 
U.S.C. 1532(a)–(b)) UMRA also requires 
a Federal agency to develop an effective 
process to permit timely input by 
elected officers of State, local, and 
Tribal governments on a proposed 
‘‘significant intergovernmental 
mandate,’’ and requires an agency plan 
for giving notice and opportunity for 
timely input to potentially-affected 
small governments before establishing 
any requirements that might 
significantly or uniquely affect such 
governments. On March 18, 1997, DOE 
published a statement of policy on its 
process for intergovernmental 
consultation under UMRA. 62 FR 
12820. (The policy is also available at 
www.energy.gov/gc). Today’s final rule 
contains neither an intergovernmental 
mandate nor a mandate that may result 
in an expenditure of $100 million or 
more in any year, so these requirements 
do not apply. 

H. Review Under the Treasury and 
General Government Appropriations 
Act, 1999 

Section 654 of the Treasury and 
General Government Appropriations 
Act, 1999 (Pub. L. 105–277) requires 
Federal agencies to issue a Family 
Policymaking Assessment for any rule 
that may affect family well-being. 
Today’s final rule would not have any 
impact on the autonomy or integrity of 
the family as an institution. 
Accordingly, DOE has concluded that it 
is not necessary to prepare a Family 
Policymaking Assessment. 

I. Review Under Executive Order 12630 
DOE has determined, under Executive 

Order 12630, ‘‘Governmental Actions 
and Interference with Constitutionally 
Protected Property Rights,’’ 53 FR 8859 
(March 18, 1988), that this regulation 
would not result in any takings that 
might require compensation under the 
Fifth Amendment to the U.S. 
Constitution. 

J. Review Under the Treasury and 
General Government Appropriations 
Act, 2001 

Section 515 of the Treasury and 
General Government Appropriations 
Act, 2001 (44 U.S.C. 3516 note) provides 
for agencies to review most 

disseminations of information to the 
public under guidelines established by 
each agency pursuant to general 
guidelines issued by OMB. OMB’s 
guidelines were published at 67 FR 
8452 (Feb. 22, 2002), and DOE’s 
guidelines were published at 67 FR 
62446 (Oct. 7, 2002). DOE has reviewed 
today’s final rule under OMB and DOE 
guidelines and has concluded that it is 
consistent with applicable policies in 
those guidelines. 

K. Review Under Executive Order 13211 
Executive Order 13211, ‘‘Actions 

Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use,’’ 66 FR 28355 (May 
22, 2001), requires Federal agencies to 
prepare and submit to OIRA a Statement 
of Energy Effects for any significant 
energy action. A ‘‘significant energy 
action’’ is defined as any action by an 
agency that promulgates or is expected 
to lead to promulgation of a final rule 
and that (1)(i) is a significant regulatory 
action under Executive Order 12866, or 
any successor order; and (ii) is likely to 
have a significant adverse effect on the 
supply, distribution, or use of energy; or 
(2) is designated by the Administrator of 
OIRA as a significant energy action. For 
any significant energy action, the agency 
must give a detailed statement of any 
adverse effects on energy supply, 
distribution, or use if the regulation is 
implemented, and of reasonable 
alternatives to the action and their 
expected benefits on energy supply, 
distribution, and use. Today’s regulatory 
action is not a significant regulatory 
action under Executive Order 12866. It 
has likewise not been designated as a 
significant energy action by the 
Administrator of OIRA. Moreover, it 
would not have a significant adverse 
effect on the supply, distribution, or use 
of energy. Therefore, it is not a 
significant energy action, and, 
accordingly, DOE has not prepared a 
Statement of Energy Effects. 

L. Review Under Section 32 of the 
Federal Energy Administration Act of 
1974 

Under section 301 of the DOE 
Organization Act (Pub. L. 95–91; 42 
U.S.C. 7101 et seq.), DOE must comply 
with section 32 of the Federal Energy 
Administration Act of 1974, as amended 
by the Federal Energy Administration 
Authorization Act of 1977 (FEAA). (15 
U.S.C. 788) Section 32 essentially 
provides in part that, where a rule 
authorizes or requires use of commercial 
standards, the rulemaking must inform 
the public of the use and background of 
such standards. In addition, section 
32(c) requires DOE to consult with the 
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Attorney General and the Chairman of 
the Federal Trade Commission (FTC) 
concerning the impact of the 
commercial or industry standards on 
competition. 

The modifications to regulatory 
definitions addressed by this action do 
not incorporate testing methods 
contained in any new commercial 
standards not already referenced by the 
test procedures. 

IV. Approval of the Office of the 
Secretary 

The Secretary of Energy has approved 
publication of today’s final rule. 

List of Subjects in 10 CFR Part 430 

Administrative practice and 
procedure, Energy conservation, 
Household appliances. 

Issued in Washington, DC, on April 7, 
2014. 
David T. Danielson, 
Assistant Secretary, Energy Efficiency and 
Renewable Energy. 

For the reasons stated in the 
preamble, DOE amends part 430 of 
chapter II, subchapter D, of title 10, of 
the Code of Federal Regulations, as set 
forth below: 

PART 430—ENERGY CONSERVATION 
PROGRAM FOR CONSUMER 
PRODUCTS 

■ 1. The authority citation for part 430 
continues to read as follows: 

Authority: 42 U.S.C. 6291–6309; 28 U.S.C. 
2461 note. 

■ 2. Section 430.2 is amended by 
removing the definition of ‘‘through-the- 
wall air conditioner and heat pump’’ 
and by adding, in alphabetical order, 
definitions for ‘‘through-the-wall central 
air conditioner’’ and ‘‘through-the-wall 
central air conditioning heat pump’’ to 
read as follows: 

§ 430.2 Definitions. 

* * * * * 
Through-the-wall central air 

conditioner means a central air 
conditioner that is designed to be 
installed totally or partially within a 
fixed-size opening in an exterior wall, 
and: 

(1) Is not weatherized; 
(2) Is clearly and permanently marked 

for installation only through an exterior 
wall; 

(3) Has a rated cooling capacity no 
greater than 30,000 Btu/hr; 

(4) Exchanges all of its outdoor air 
across a single surface of the equipment 
cabinet; and 

(5) Has a combined outdoor air 
exchange area of less than 800 square 

inches (split systems) or less than 1,210 
square inches (single packaged systems) 
as measured on the surface described in 
paragraph (4) of this definition. 

Through-the-wall central air 
conditioning heat pump means a heat 
pump that is designed to be installed 
totally or partially within a fixed-size 
opening in an exterior wall, and: 

(1) Is not weatherized; 
(2) Is clearly and permanently marked 

for installation only through an exterior 
wall; 

(3) Has a rated cooling capacity no 
greater than 30,000 Btu/hr; 

(4) Exchanges all of its outdoor air 
across a single surface of the equipment 
cabinet; and 

(5) Has a combined outdoor air 
exchange area of less than 800 square 
inches (split systems) or less than 1,210 
square inches (single packaged systems) 
as measured on the surface described in 
paragraph (4) of this definition. 
* * * * * 
■ 3. Section 430.32 is amended by: 
■ a. Revising the introductory text to 
paragraph (c); 
■ b. Removing paragraph (c)(1); 
■ c. Redesignating paragraphs (c)(2) 
through (c)(6) as (c)(1) through (c)(5) 
respectively; 
■ d. Removing footnote 1 to the table in 
newly redesignated paragraph (c)(1); 
■ e. Removing newly redesignated 
paragraphs (c)(1)(v)(A) and (v)(B); 
■ f. Further redesignating newly 
redesignated paragraph (c)(1)(vi) as 
paragraph (c)(1)(v); 
■ g. Further redesignating newly 
redesignated paragraphs (c)(1)(vii)(A) 
and (vii)(B) as paragraphs (c)(1)(vi)(A) 
and (vi)(B) respectively; 
■ h. Removing footnote 1 to the table in 
newly redesignated paragraph (c)(2); 
■ i. Amending newly redesignated 
paragraph (c)(3) by removing the 
reference to ‘‘(c)(3)’’ and adding in its 
place ‘‘(c)(2)’’; and 
■ j. Amending newly redesignated 
paragraph (c)(4), by removing the 
references to ‘‘(c)(3)’’ in both places and 
adding in their places, ‘‘(c)(2)’’. 

The revision reads as follows: 

§ 430.32 Energy and water conservation 
standards and their compliance dates. 

* * * * * 
(c) Central air conditioners and heat 

pumps. The energy conservation 
standards defined in terms of the 
heating seasonal performance factor are 
based on Region IV, the minimum 
standardized design heating 
requirement, and the sampling plan 
stated in § 429.16 of this chapter. 
* * * * * 
[FR Doc. 2014–08223 Filed 4–10–14; 8:45 am] 

BILLING CODE 6450–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Part 14 

[Docket No. FDA–2014–N–0355] 

Advisory Committee: Bone, 
Reproductive and Urologic Drugs 
Advisory Committee 

AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Final rule. 

SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
standing advisory committees’ 
regulations to change the name and 
function of the Advisory Committee for 
Reproductive Health Drugs. This action 
is being taken to reflect changes made 
to the charter for this advisory 
committee. 

DATES: This rule is effective April 11, 
2014. 

FOR FURTHER INFORMATION CONTACT: 
Teresa Hays, Committee Management 
Officer, Food and Drug Administration, 
10903 New Hampshire Ave., Silver 
Spring, MD 20993, 301–796–8220. 
SUPPLEMENTARY INFORMATION: FDA is 
announcing that the name of the 
Advisory Committee for Reproductive 
Health Drugs, which was established on 
March 23, 1978, has been changed. The 
Agency decided that the name ‘‘Bone, 
Reproductive and Urologic Drugs 
Advisory Committee’’ more accurately 
describes the subject areas for which the 
committee is responsible. The 
committee reviews and evaluates data 
on the safety and effectiveness of 
marketed and investigational human 
drug products for use in the practice of 
osteoporosis and metabolic bone 
disease, obstetrics, gynecology, urology 
and related specialties, and makes 
appropriate recommendations to the 
Commissioner of Food and Drugs. 

The Bone, Reproductive and Urologic 
Drugs Advisory Committee name was 
changed and its functions expanded in 
the charter renewal dated March 23, 
2014. In this final rule, FDA is revising 
21 CFR 14.100(c)(9) to reflect these 
changes. 

Publication of this final rule 
constitutes a final action on this change 
under the Administrative Procedure 
Act. Under 5 U.S.C. 553(b)(B) and (d) 
and 21 CFR 10.40(d) and (e), the Agency 
finds good cause to dispense with notice 
and public procedure and to proceed to 
an immediately effective regulation. 
Such notice and procedures are 
unnecessary and are not in the public 
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interest because the final rule is merely 
codifying the new name and expanded 
function of the advisory committee to 
reflect the current committee charter. 

List of Subjects in 21 CFR Part 14 

Administrative practice and 
procedure, Advisory committees, Color 
additives, Drugs, Radiation protection. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under the 
authority delegated to the Commissioner 
of Food and Drugs, 21 CFR part 14 is 
amended as follows: 

PART 14—PUBLIC HEARING BEFORE 
A PUBLIC ADVISORY COMMITTEE 

■ 1. The authority citation for 21 CFR 
part 14 continues to read as follows: 

Authority: 5 U.S.C. App. 2; 15 U.S.C. 
1451–1461, 21 U.S.C. 41–50, 141–149, 321– 
394, 467f, 679, 821, 1034; 28 U.S.C. 2112; 42 
U.S.C. 201, 262, 263b, 264, Pub. L. 107–109; 
Pub. L. 108–155; Pub. L. 113–54. 

■ 2. Section 14.100 is amended by 
revising the heading of paragraph (c)(9) 
and paragraph (c)(9)(ii) to read as 
follows: 

§ 14.100 List of standing advisory 
committees. 

* * * * * 
(c) * * * 
(9) Bone, Reproductive and Urologic 

Drugs Advisory Committee. 
(i) * * * 
(ii) Function: Advises the 

Commissioner or designee in 
discharging responsibilities as they 
relate to helping to ensure safe and 
effective drugs for human use and, as 
required, any other product for which 
the Food and Drug Administration has 
regulatory responsibility. 
* * * * * 

Dated: April 8, 2014. 
Jill Hartzler Warner, 
Acting Associate Commissioner for Special 
Medical Programs. 
[FR Doc. 2014–08151 Filed 4–10–14; 8:45 am] 

BILLING CODE 4160–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Part 73 

[Docket No. FDA–2012–C–0900] 

Listing of Color Additives Exempt 
From Certification; Spirulina Extract 

AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Final rule. 

SUMMARY: The Food and Drug 
Administration (FDA or we) is 
amending the color additive regulations 
to provide for the expanded safe use of 
spirulina extract as a color additive in 
food. This action is in response to a 
petition filed by GNT USA, Inc. 
DATES: This rule is effective May 13, 
2014. See section X for further 
information on the filing of objections. 
Submit either electronic or written 
objections and requests for a hearing by 
May 12, 2014. 
ADDRESSES: You may submit either 
electronic or written objections and 
requests for a hearing, identified by 
Docket No. FDA–2012–C–0900, by any 
of the following methods: 

Electronic Submissions 

Submit electronic objections in the 
following way: 

• Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

Written Submissions 

Submit written objections in the 
following ways: 

• Mail/Hand Delivery/Courier (for 
paper submissions): Division of Dockets 
Management (HFA–305), Food and Drug 
Administration, 5630 Fishers Lane, Rm. 
1061, Rockville, MD 20852. 

Instructions: All submissions received 
must include the Agency name and 
Docket No. FDA–2012–C–0900 for this 
rulemaking. All objections received will 
be posted without change to http://
www.regulations.gov, including any 
personal information provided. For 
detailed instructions on submitting 
objections, see the ‘‘Objections’’ heading 
of the SUPPLEMENTARY INFORMATION 
section. 

Docket: For access to the docket to 
read background documents or 
objections received, go to http://
www.regulations.gov and insert the 
docket number, found in brackets in the 
heading of this document, into the 
‘‘Search’’ box and follow the prompts 
and/or go to the Division of Dockets 
Management, 5630 Fishers Lane, Rm. 
1061, Rockville, MD 20852. 
FOR FURTHER INFORMATION CONTACT: 
Felicia M. Ellison, Center for Food 
Safety and Applied Nutrition (HFS– 
265), Food and Drug Administration, 
5100 Paint Branch Pkwy., College Park, 
MD 20740–3835, 240–402–1264. 
SUPPLEMENTARY INFORMATION: 

I. Introduction 

In a document published in the 
Federal Register of September 6, 2012 
(77 FR 54862), we announced that GNT 
USA, Inc., c/o Hogan Lovells US LLP, 

Columbia Square, 555 Thirteenth St. 
NW., Washington, DC 20004, had filed 
a color additive petition (CAP 2C0297). 
The petition proposed to amend the 
color additive regulations in part 73 
Listing of Color Additives Exempt From 
Certification (21 CFR part 73) to provide 
for the safe use of spirulina concentrate, 
prepared from a filtered aqueous extract 
of the dried biomass of Arthrospira 
platensis (A. platensis) (an edible blue- 
green cyanobacterium also known as 
Spirulina platensis), as a color additive 
in food. 

The spirulina concentrate that is 
manufactured by the petitioner is a blue 
colored powder or liquid produced by 
extracting the water soluble components 
of A. platensis, namely phycocyanins 
and other proteins, polysaccharides, 
lipids, and minor amounts of 
components such as vitamins, minerals, 
and water, followed by evaporation and 
the addition of sugars and other food- 
grade carriers (and water, if liquid 
form). The principal coloring 
components in the concentrate are the 
phycocyanins (not more than 2 percent), 
with lesser amounts of chlorophyll and 
carotenoids. 

II. Background 
In the Federal Register of August 13, 

2013, we issued a final rule in response 
to a color additive petition (CAP 
2C0293) approving the use of a filtered 
aqueous extract of the dried biomass of 
A. platensis as a color additive in candy 
and chewing gum (78 FR 49117). We 
established spirulina extract as the 
common or usual name for the color 
additive and listed it in § 73.530 (21 
CFR 73.530). In addition to the identity 
of the color additive, the regulation in 
§ 73.530 includes specifications that 
must be met for lead, arsenic, mercury, 
and microcystin toxin; however, the 
regulation does not impose a specific 
upper limit for spirulina extract in food 
or for the phycocyanin content of the 
color additive because FDA determined 
that the amount of the color additive 
used in food was self-limiting. Instead, 
FDA limited the use of spirulina extract 
in candy and chewing gum to amounts 
consistent with good manufacturing 
practice. 

The primary difference between the 
spirulina extract that was the subject of 
CAP 2C0293 and spirulina concentrate 
that is the subject of CAP 2C0297 is the 
concentration of the components. 
Although spirulina concentrate is 
produced with an evaporation step to 
concentrate the components, the color 
additive has a lower level of 
phycocyanins (i.e., not more than 2 
percent) than the spirulina extract that 
was the subject of CAP 2C0293 (i.e., not 
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less than 10 percent) because of a 
difference in the extraction process. To 
differentiate its color additive from this 
other spirulina product, the petitioner 
proposed that its color additive be listed 
separately as spirulina concentrate. 
However, since the regulation in 
§ 73.530 does not have a specification or 
limit on the phycocyanin content of the 
color additive, we have determined that 
the subject color additive meets the 
specifications of identity for spirulina 
extract in § 73.530. Therefore, we have 
concluded that the petitioned uses 
should be added to § 73.530 for 
spirulina extract. The subject color 
additive will be referred hereinafter in 
this final rule as spirulina extract. 

For the subject petition, spirulina 
extract is proposed for use in coloring 
confections (including candy and 
chewing gum), frostings, ice cream and 
frozen desserts, dessert coatings and 
toppings, beverage mixes and powders, 
yogurts, custards, puddings, cottage 
cheese, gelatin, breadcrumbs, and ready- 
to-eat cereals (excluding extruded 
cereals). The petitioner has proposed a 
phycocyanin limit of 2 percent in the 
color additive. However, we have 
determined that because the amount of 
spirulina extract used in food is self- 
limiting, there is no need for a specific 
upper limit for the phycocyanin content 
or the color additive (Ref. 1). Therefore, 
we are limiting the use of spirulina 
extract in the proposed foods to 
amounts consistent with good 
manufacturing practice. 

III. Evaluation of Safety 
Under section 721(b)(4) of the Federal 

Food, Drug, and Cosmetic Act (the 
FD&C Act) (21 U.S.C. 379e(b)(4)), a color 
additive may not be listed for a 
particular use unless the data and 
information available to FDA establishes 
that the color additive is safe for that 
use. Our color additive regulations at 21 
CFR 70.3(i) define safe to mean that 
there is ‘‘convincing evidence that 
establishes with reasonable certainty 
that no harm will result from the 
intended use of the color additive.’’ To 
establish with reasonable certainty that 
a color additive intended for use in food 
is not harmful under its intended 
conditions of use, we consider the 
projected human dietary exposure to the 
additive, the additive’s toxicological 
data, and other relevant information 
(such as published literature) available 
to us. We compare an individual’s 
estimated daily intake (EDI) of the 
additive from all food sources to an 
acceptable intake level established by 
toxicological data. The EDI is 
determined by projections based on the 
amount of the additive proposed for use 

in particular foods and on data 
regarding the amount consumed from 
all food sources of the additive. We 
commonly use the EDI for the 90th 
percentile consumer of a color additive 
as a measure of high chronic dietary 
intake. 

IV. Safety of Petitioned Use of the 
Additive 

As part of our safety evaluation, we 
considered the exposure to 
phycocyanins from both the petitioned 
and current uses of spirulina extract as 
a color additive. We estimated that the 
petitioned uses of spirulina extract will 
result in an exposure to phycocyanins of 
80 milligrams/person/day (mg/p/d) for 
the 90th percentile consumer 2 years of 
age or older. We also estimated the 
exposure to phycocyanins from the 
petitioned use of the subject color 
additive for various age groups, 
including children 2 to 5 and 6 to 12 
years of age, and teenagers 13 to 18 
years of age, as these age groups may 
consume greater amounts of the foods 
containing spirulina extract. For these 
population subgroups, we estimated the 
exposure to phycocyanins at the 90th 
percentile to be 80 mg/p/d for children 
2 to 5 years of age and for teenagers, and 
90 mg/p/d for children 6 to 12 years of 
age (Ref. 2). 

Regarding cumulative exposure to 
phycocyanins from spirulina and 
spirulina-derived substances, FDA 
discussed in the final rule for spirulina 
extract as a color additive in candy and 
chewing gum that spirulina and 
spirulina-derived substances have been 
the subject of four notices submitted by 
firms to FDA with their determinations 
that certain uses of spirulina-derived 
substances are generally recognized as 
safe (GRAS) (78 FR 49117 at 49118). We 
evaluated each of these GRAS notices 
(GRNs) and concluded that we had no 
reason to question the basis of these 
GRAS determinations (Refs. 3–6). One 
of the GRAS notices (GRN 424) pertains 
to the use of an aqueous extract of 
powdered A. platensis or A. maxima as 
an ingredient for use in all foods at 
levels consistent with good 
manufacturing practice, except for 
infant formula and those food products 
(e.g., meat, eggs, and catfish) requiring 
additional review by the U.S. 
Department of Agriculture. The 
spirulina substance that was the subject 
of GRN 424 is similar in chemical 
composition to the subject color 
additive, but with a much higher 
phycocyanin content, ranging from 42 to 
47 percent. The notifier (the person who 
submits a GRAS notice) for GRN 424 
estimated a conservative exposure to 
phycocyanins from the notified uses of 

a spirulina extract to be 1,140 mg/p/d. 
This exposure estimate does not include 
exposure to spirulina and phycocyanins 
from dietary supplement use due to the 
notifier’s belief that their use is not 
widespread, and, therefore, would not 
significantly contribute to the dietary 
exposure of the wider population (Ref. 
7). 

We have concluded that the exposure 
that was estimated for GRN 424 
continues to represent the upper bound 
cumulative exposure to phycocyanins 
from spirulina-based ingredients in food 
because of the high phycocyanin 
content of the substance that is the 
subject of GRN 424 (i.e., 42 to 47 
percent) and its intended use in most 
foods. Therefore, we conclude that this 
cumulative exposure estimate of 1,140 
mg/p/d for phycocyanins from current 
and proposed uses of spirulina-derived 
ingredients is sufficiently conservative 
(Ref. 2). 

Consistent with how we evaluated the 
petition for the use of spirulina extract 
as a color additive in candy and 
chewing gum, we reviewed published 
animal feeding studies that evaluated 
the safety of spirulina powder, spirulina 
extract, and phycocyanins, the main 
coloring component of spirulina extract. 
We also evaluated the significance of 
data findings from human studies that 
investigated reported therapeutic effects 
of spirulina supplementation and 
considered adverse event data from case 
reports regarding individual humans 
that ingested spirulina for various time 
intervals of weeks to several months. 

To support the safety of the proposed 
use of spirulina extract, the petitioner 
conducted a search of the peer-reviewed 
published literature on spirulina and 
submitted the published animal and 
human studies that they identified as 
being relevant to their petition. The 
petitioner concluded that these 
publications support the petitioned use 
of spirulina extract in food. Of the 
publications submitted by the 
petitioner, some of the papers had been 
previously reviewed by FDA. Our 
review of the new information along 
with the information submitted in 
previously reviewed publications did 
not reveal any new toxicological issues 
or concerns (Ref. 8). 

In our evaluation of the petitioned use 
of spirulina extract to color candy and 
chewing gum, we had selected as the 
pivotal safety study a chronic feeding 
study that tested spirulina powder in 
rats for 21 months at concentrations of 
10, 20, or 30 percent of the diet (equal 
to 5,000, 10,000 or 15,000 milligrams 
per kilogram bodyweight per day (mg/ 
kg bw/day)). We determined that the 
results of this study showed no 
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indications of adverse effects in rats 
with prolonged consumption of the 
spirulina powder at any of the doses 
tested. Therefore, we concluded that the 
no-observed-effect-level (NOEL) for 
spirulina is 15,000 mg/kg bw/d (900,000 
mg/p/d for a 60 kilogram person) based 
on the absence of any observed 
treatment-related effects at the highest 
dose tested in this 21-month study. The 
phycocyanin content in the spirulina 
powders that were tested in this study 
were reported to be in the range of 12 
to 20.5 percent and, based on this range, 
we had determined the NOEL for 
phycocyanins for humans to be between 
108,000 to 184,500 mg/p/d (78 FR 49117 
at 49119). Taking into account the 
available safety information, the 
estimated exposure to phycocyanins 
from the petitioned use of the spirulina 
extract, and the margin of safety 
between the cumulative EDI and the 
NOEL, we conclude that the petitioned 
uses of spirulina extract as a color 
additive in food is safe. 

The potential for spirulina 
phycocyanins to be allergenic was also 
discussed in the final rule for the use of 
spirulina extract as a color additive in 
candy and chewing gum (78 FR 49117 
at 49119). We stated that based on our 
review of a comparison of the known 
amino acid sequences of phycocyanins 
with the sequences of known protein 
allergens, there is a low probability that 
the spirulina phycocyanins are protein 
allergens. Therefore, we concluded that 
the spirulina phycocyanins present an 
insignificant allergy risk to consumers 
of the color additive. We are not aware 
of any information that would cause us 
to change this conclusion. 

V. Conclusion 

Based on the data and information in 
the petition and other relevant material, 
we conclude that the petitioned use of 
spirulina extract in confections 
(including candy and chewing gum), 
frostings, ice cream and frozen desserts, 
dessert coatings and toppings, beverage 
mixes and powders, yogurts, custards, 
puddings, cottage cheese, gelatin, 
breadcrumbs, and ready-to-eat cereals 
(excluding extruded cereals), is safe. We 
further conclude that the additive will 
achieve its intended technical effect and 
is suitable for the petitioned use. 
Consequently, we are amending the 
color additive regulations in part 73 as 
set forth in this document. In addition, 
based upon the factors listed in 21 CFR 
71.20(b), we conclude that certification 
of spirulina extract is not necessary for 
the protection of the public health. 

VI. Public Disclosure 
In accordance with § 71.15 (21 CFR 

71.15), the petition and the documents 
that we considered and relied upon in 
reaching our decision to approve the 
petition will be made available for 
public disclosure (see FOR FURTHER 
INFORMATION CONTACT). As provided in 
§ 71.15, we will delete from the 
documents any materials that are not 
available for public disclosure. 

VII. Environmental Impact 
We previously considered the 

environmental effects of this rule as 
stated in the September 6, 2012, notice 
of filing for CAP 2C0297 (77 FR 54862). 
We stated that we had determined, 
under 21 CFR 25.32(k), that this action 
‘‘is of a type that does not individually 
or cumulatively have a significant effect 
on the human environment’’ such that 
neither an environmental assessment 
nor an environmental impact statement 
is required. We have not received any 
new information or comments that 
would affect our previous 
determination. 

VIII. Paperwork Reduction Act of 1995 
This final rule contains no collection 

of information. Therefore, clearance by 
the Office of Management and Budget 
under the Paperwork Reduction Act of 
1995 is not required. 

IX. Section 301(ll) of the FD&C Act 
Our review of this petition was 

limited to section 721 of the FD&C Act. 
This final rule is not a statement 
regarding compliance with other 
sections of the FD&C Act. For example, 
the Food and Drug Administration 
Amendments Act of 2007, which was 
signed into law on September 27, 2007, 
amended the FD&C Act to, among other 
things, add section 301(ll) of the FD&C 
Act (21 U.S.C. 331(ll)). Section 301(ll) of 
the FD&C Act prohibits the introduction 
or delivery for introduction into 
interstate commerce of any food that 
contains a drug approved under section 
505 of the FD&C Act (21 U.S.C. 355), a 
biological product licensed under 
section 351 of the Public Health Service 
Act (42 U.S.C. 262), or a drug or 
biological product for which substantial 
clinical investigations have been 
instituted and their existence has been 
made public, unless one of the 
exemptions in section 301(ll)(1) to (ll)(4) 
of the FD&C Act applies. In our review 
of this petition, we did not consider 
whether section 301(ll) of the FD&C Act 
or any of its exemptions apply to food 
products containing this color additive. 
Accordingly, this final rule should not 
be construed to be a statement that a 
product containing this color additive, if 

introduced or delivered for introduction 
into interstate commerce, would not 
violate section 301(ll) of the FD&C Act. 
Furthermore, this language is included 
in all color additive final rules that 
pertain to food and therefore should not 
be construed to be a statement of the 
likelihood that section 301(ll) of the 
FD&C Act applies. 

X. Objections 

This rule is effective as shown in the 
DATES section, except as to any 
provisions that may be stayed by the 
filing of proper objections. If you will be 
adversely affected by one or more 
provisions of this regulation, you may 
file with the Division of Dockets 
Management (see ADDRESSES) either 
electronic or written objections. You 
must separately number each objection, 
and within each numbered objection 
you must specify with particularity the 
provision(s) to which you object, and 
the grounds for your objection. Within 
each numbered objection, you must 
specifically state whether you are 
requesting a hearing on the particular 
provision that you specify in that 
numbered objection. If you do not 
request a hearing for any particular 
objection, you waive the right to a 
hearing on that objection. If you request 
a hearing, your objection must include 
a detailed description and analysis of 
the specific factual information you 
intend to present in support of the 
objection in the event that a hearing is 
held. If you do not include such a 
description and analysis for any 
particular objection, you waive the right 
to a hearing on the objection. 

It is only necessary to send one set of 
documents. Identify documents with the 
docket number found in brackets in the 
heading of this document. Any 
objections received in response to the 
regulation may be seen in the Division 
of Dockets Management between 9 a.m. 
and 4 p.m., Monday through Friday, and 
will be posted to the docket at http://
www.regulations.gov. We will publish 
notice of the objections that we have 
received or lack thereof in the Federal 
Register. 

XI. References 

The following references have been 
placed on display in the Division of 
Dockets Management (see ADDRESSES) 
and may be seen by interested persons 
between 9 a.m. and 4 p.m., Monday 
through Friday, and are available 
electronically at http://
www.regulations.gov. (FDA has verified 
the Web site addresses in this reference 
section, but FDA is not responsible for 
any subsequent changes to Web sites 
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after this document publishes in the 
Federal Register.) 

1. Memorandum from N. Belai, Color 
Technology Team, OCAC, CFSAN, FDA to R. 
Davy, Division of Petition Review, OFAS, 
CFSAN, FDA, February 6, 2013. 

2. Memorandum from H. Lee, Division of 
Petition Review, CFSAN, FDA to R. Davy, 
Division of Petition Review, CFSAN, FDA, 
May 7, 2013. 

3. Letter from L. Tarantino, Office of Food 
Additive Safety, CFSAN, FDA to J. Dore, 
Cyanotech Corporation, Agency Response 
Letter GRAS Notice No. GRN 000127, 
October 6, 2003, 
(http://www.fda.gov/Food/
IngredientsPackagingLabeling/GRAS/
NoticeInventory/ucm153944.htm). 

4. Letter from D. Keefe, Office of Food 
Additive Safety, CFSAN, FDA to S. Cho, 
Nutra Source, Agency Response Letter GRAS 
Notice No. GRN 000394, June 4, 2012, (http:// 
www.fda.gov/Food/
IngredientsPackagingLabeling/GRAS/
NoticeInventory/ucm313046.htm). 

5. Letter from D. Keefe, Office of Food 
Additive Safety, CFSAN, FDA to J. Endres, 
AIBMR Life Sciences, Inc., Agency Response 
Letter GRAS Notice No. GRN 000417, August 
10, 2012, 
(http://www.fda.gov/Food/
IngredientsPackagingLabeling/GRAS/
NoticeInventory/ucm319628.htm). 

6. Letter from D. Keefe, Office of Food 
Additive Safety, CFSAN, FDA to H. Newman, 
Desert Lake Technologies, LLC, Agency 
Response Letter GRAS Notice No. GRN 
000424, December 6, 2012, (http://
www.fda.gov/Food/
IngredientsPackagingLabeling/GRAS/
NoticeInventory/ucm335743.htm). 

7. Memorandum from H. Lee, Division of 
Petition Review, CFSAN, FDA to R. Davy, 
Division of Petition Review, CFSAN, FDA, 
January 15, 2013. 

8. Memorandum from J. Park, Division of 
Petition Review, CFSAN, FDA to F. Ellison, 
Division of Petition Review, CFSAN, FDA, 
November 1, 2013. 

List of Subjects in 21 CFR Part 73 

Color additives, Cosmetics, Drugs, 
Medical devices. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs, and redelegated to 
the Director, Center for Food Safety and 
Applied Nutrition, 21 CFR part 73 is 
amended as follows: 

PART 73—LISTING OF COLOR 
ADDITIVES EXEMPT FROM 
CERTIFICATION 

■ 1. The authority citation for 21 CFR 
part 73 continues to read as follows: 

Authority: 21 U.S.C. 321, 341, 342, 343, 
348, 351, 352, 355, 361, 362, 371, 379e. 

■ 2. Section 73.530 is amended by 
revising paragraph (c) to read as follows: 

§ 73.530 Spirulina extract. 

* * * * * 
(c) Uses and restrictions. Spirulina 

extract may be safely used for coloring 
confections (including candy and 
chewing gum), frostings, ice cream and 
frozen desserts, dessert coatings and 
toppings, beverage mixes and powders, 
yogurts, custards, puddings, cottage 
cheese, gelatin, breadcrumbs, and ready- 
to-eat cereals (excluding extruded 
cereals), at levels consistent with good 
manufacturing practice, except that it 
may not be used to color foods for 
which standards of identity have been 
issued under section 401 of the Federal 
Food, Drug, and Cosmetic Act, unless 
the use of the added color is authorized 
by such standards. 
* * * * * 

Dated: April 1, 2014. 
Susan M. Bernard, 
Director, Office of Regulations, Policy and 
Social Sciences, Center for Food Safety and 
Applied Nutrition. 
[FR Doc. 2014–08099 Filed 4–10–14; 8:45 am] 

BILLING CODE 4160–01–P 

FEDERAL MINE SAFETY AND HEALTH 
REVIEW COMMISSION 

29 CFR Part 2700 

Procedural Rules To Permit Parties To 
File and Serve Documents 
Electronically 

AGENCY: Federal Mine Safety and Health 
Review Commission. 
ACTION: Interim rule; extension of 
comment period. 

SUMMARY: The Federal Mine Safety and 
Health Review Commission is extending 
the comment period for the interim rule 
entitled, ‘‘Procedural Rules to Permit 
Parties to File and Serve Documents 
Electronically,’’ that appeared in the 
Federal Register of December 23, 2013. 
The Commission published a correction 
to the interim rule in the Federal 
Register on January 17, 2014. 
DATES: The Commission is extending 
the comment period on the interim rule 
published in the Federal Register on 
December 23, 2013 (78 FR 77354). 
Submit either electronic or written 
comments on the interim rule by July 
31, 2014. 
ADDRESSES: Electronic comments 
should state ‘‘Comments on Electronic 
Rule Changes’’ in the subject line and be 
emailed to mmccord@fmshrc.gov. 
Written comments should be mailed to 
Michael A. McCord, General Counsel, 
Office of the General Counsel, Federal 
Mine Safety and Health Review 

Commission, 1331 Pennsylvania 
Avenue NW., Suite 520N, Washington, 
DC 20004–1710, or sent via facsimile to 
202–434–9944. 
FOR FURTHER INFORMATION CONTACT: 
Michael A. McCord, General Counsel, 
Office of the General Counsel, Federal 
Mine Safety and Health Review 
Commission, at (202) 434–9935 or 
mmccord@fmshrc.gov. 
SUPPLEMENTARY INFORMATION: The 
Commission published in the Federal 
Register on December 23, 2013 (78 FR 
77354), an interim rule with a request 
for comments. In the interim rule, the 
Commission amended its procedural 
rules to permit parties to file and serve 
documents electronically. The 
Commission is using a new electronic 
case management system (e-CMS) that 
will allow parties to file documents 
electronically with the Commission 
through a portal which may be accessed 
on the Commission’s Web site 
(www.fmshrc.gov). The Commission 
expects that the e-CMS will become 
available for electronic filing in the near 
future and encourages parties to check 
the Commission’s Web site for more 
specific information. 

The Commission is extending the 
comment period on the interim rule 
through July 31, 2014, so that parties 
may include in their comments any 
experiences they have had using the e- 
CMS. 

Dated: April 4, 2014. 
Mary Lu Jordan, 
Chairman, Federal Mine Safety and Health 
Review Commission. 
[FR Doc. 2014–08078 Filed 4–10–14; 8:45 am] 

BILLING CODE 6735–01–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[EPA–R01–OAR–2008–0117; FRL–9908–51- 
Region 1] 

Approval and Promulgation of Air 
Quality Implementation Plans; 
Connecticut; Reasonable Further 
Progress Plan and 2002 Base Year 
Emission Inventory 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Correcting amendments. 

SUMMARY: The Environmental Protection 
Agency (EPA) published a final rule 
regarding reasonable further progress 
plans and 2002 base year emission 
inventories for Connecticut in the 
Federal Register on August 22, 2012. A 
duplicate paragraph letter was 
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identified and is corrected in this 
action. 
DATES: This rule is effective on May 12, 
2014. 
FOR FURTHER INFORMATION CONTACT: Bob 
McConnell, Air Quality Planning Unit, 
U.S. Environmental Protection Agency, 
EPA New England Regional Office, 5 
Post Office Square, Suite 100 (mail 
code: OEP05–2), Boston, MA 02109– 
3912, telephone number (617) 918– 
1046, fax number (617) 918–0046, email 
mcconnell.robert@epa.gov. 
SUPPLEMENTARY INFORMATION: In a final 
rule dated August 22, 2012 (77 FR 
50600), § 52.377 was amended by 
adding paragraph (k). However, a 
different action published shortly before 
had already used letter (k). This action 
corrects that error by inserting the next 
available paragraph letter (o). 

List of Subjects in 40 CFR Part 52 
Environmental protection, Air 

pollution control, Carbon monoxide, 
Incorporation by reference, 
Intergovernmental relations, Lead, 
Nitrogen dioxide, Ozone, Particulate 
matter, Reporting and recordkeeping 
requirements, Sulfur oxides, Volatile 
organic compounds. 

Dated: April 2, 2014. 
H. Curtis Spalding, 
Regional Administrator, EPA New England. 

Part 52 of chapter I, title 40 of the 
Code of Federal Regulations, is 
amended as follows: 

PART 52—[AMENDED] 

■ 1. The authority citation for part 52 
continues to read as follows: 

Authority: 42 U.S.C. 7401 et seq. 

■ 2. Section 52.377 is amended by 
adding paragraph (o) to read as follows: 

§ 52.377 Control strategy: Ozone. 

* * * * * 
(o) Revisions to the State 

Implementation Plan submitted by the 
Connecticut Department of 
Environmental Protection on February 
1, 2008. These revisions are for the 
purpose of satisfying the rate of progress 
requirement of section 182(b)(1) from 

2002 through 2008, and the contingency 
measure requirement of sections 
172(c)(9) and of the Clean Air Act, for 
the Greater Connecticut moderate 8- 
hour ozone nonattainment area, and the 
Connecticut portion of the New York- 
New Jersey-Long Island moderate 8- 
hour ozone nonattainment area. These 
revisions establish motor vehicle 
emission budgets for 2008 of 29.7 tons 
per day of volatile organic compounds 
(VOCs) and 60.5 tons per day of 
nitrogen oxides (NOx) to be used in 
transportation conformity in the 
Connecticut portion of the New York- 
New Jersey-Long Island moderate 8- 
hour ozone nonattainment area. These 
revisions also establish motor vehicle 
emission budgets for 2008 for the 
Greater Connecticut moderate 8-hour 
ozone nonattainment area of 28.5 tons 
per day for VOCs, and 54.3 tons per day 
for NOx. 
[FR Doc. 2014–07731 Filed 4–10–14; 8:45 am] 

BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[EPA–R01–OAR–2009–0451; FRL–9908–53- 
Region 1] 

Approval and Promulgation of Air 
Quality Implementation Plans; New 
Hampshire; Reasonably Available 
Control Technology for the 1997 8- 
Hour Ozone Standard 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Correcting amendments. 

SUMMARY: The Environmental Protection 
Agency (EPA) published a final rule for 
New Hampshire regarding reasonably 
available control technology for the 
1997 8-hour ozone standard in the 
Federal Register on November 5, 2012. 
An incorrect date was identified and is 
corrected in this action. 
DATES: This rule is effective on May 12, 
2014. 
FOR FURTHER INFORMATION CONTACT: Bob 
McConnell, Air Quality Planning Unit, 
U.S. Environmental Protection Agency, 

EPA New England Regional Office, 5 
Post Office Square, Suite 100 (mail 
code: OEP05–2), Boston, MA 02109– 
3912, telephone number (617) 918– 
1046, fax number (617) 918–0046, email 
mcconnell.robert@epa.gov. 

SUPPLEMENTARY INFORMATION: In a final 
rule dated November 5, 2012 (77 FR 
66388), the table in paragraph (d) of 
§ 52.1520 incorrectly listed, within the 
third column of this table, the state 
effective date for the Waste Management 
order as 8/26/2002. As noted in the first 
column of page 66394 of this notice, an 
updated order was submitted for this 
facility, and it is the updated order that 
we approved in the November 5, 2012 
action. The updated order, submitted on 
August 2, 2012, has a state effective date 
of April 27, 2012. This action corrects 
that error by inserting the correct date 
of April 27, 2012, into the table in 
paragraph (d) of § 52.1520, as follows: 

List of Subjects in 40 CFR Part 52 

Environmental protection, Air 
pollution control, Carbon monoxide, 
Incorporation by reference, 
Intergovernmental relations, Lead, 
Nitrogen dioxide, Ozone, Particulate 
matter, Reporting and recordkeeping 
requirements, Sulfur oxides, Volatile 
organic compounds. 

Dated: April 2, 2014. 
H. Curtis Spalding, 
Regional Administrator, EPA New England. 

Part 52 of chapter I, title 40 of the 
Code of Federal Regulations, is 
amended as follows: 

PART 52—[AMENDED] 

■ 1. The authority citation for part 52 
continues to read as follows: 

Authority: 42 U.S.C. 7401 et seq. 

■ 2. Section 52.1520 is amended by 
revising the entry for ‘‘Waste 
Management’’ in the table in paragraph 
(d) to read as follows: 

§ 52.1520 Identification of plan. 

* * * * * 
(d) EPA-approved State Source 

specific requirements. 
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EPA-APPROVED NEW HAMPSHIRE SOURCE SPECIFIC REQUIREMENTS 

Name of source Permit No. 
State 

effective 
date 

EPA approval date 2 Explanations 

* * * * * * * 
Waste Management ........................ ARD–01–001 4/27/2012 11/5/2012, 77 FR 66388 ................ Single source NOX RACT order for 

facility in Rochester, NH. 

* * * * * * * 
2 In order to determine the EPA effective date for a specific provision listed in this table, consult the FEDERAL REGISTER notice cited in this col-

umn for the particular provision. 

* * * * * 
[FR Doc. 2014–07729 Filed 4–10–14; 8:45 am] 

BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 180 

[EPA–HQ–OPP–2012–0576; FRL–9907–46] 

Fluoxastrobin; Pesticide Tolerances 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 

SUMMARY: This regulation establishes 
tolerances for residues of fluoxastrobin 
in or on wheat, grain; and revises 
tolerances for milk; and milk, fat. Arysta 
LifeScience, North America, LLC, 
requested these tolerances under the 
Federal Food, Drug, and Cosmetic Act 
(FFDCA). 

DATES: This regulation is effective April 
11, 2014. Objections and requests for 
hearings must be received on or before 
June 10, 2014, and must be filed in 
accordance with the instructions 
provided in 40 CFR part 178 (see also 
Unit I.C. of the SUPPLEMENTARY 
INFORMATION). 

ADDRESSES: The docket for this action, 
identified by docket identification (ID) 
number EPA–HQ–OPP–2012–0576, is 
available at http://www.regulations.gov 
or at the Office of Pesticide Programs 
Regulatory Public Docket (OPP Docket) 
in the Environmental Protection Agency 
Docket Center (EPA/DC), EPA West 
Bldg., Rm. 3334, 1301 Constitution Ave. 
NW., Washington, DC 20460–0001. The 
Public Reading Room is open from 8:30 
a.m. to 4:30 p.m., Monday through 
Friday, excluding legal holidays. The 
telephone number for the Public 
Reading Room is (202) 566–1744, and 
the telephone number for the OPP 
Docket is (703) 305–5805. Please review 
the visitor instructions and additional 
information about the docket available 
at http://www.epa.gov/dockets. 

FOR FURTHER INFORMATION CONTACT: Lois 
Rossi, Registration Division (7505P), 
Office of Pesticide Programs, 
Environmental Protection Agency, 1200 
Pennsylvania Ave. NW., Washington, 
DC 20460–0001; telephone number: 
(703) 305–7090; email address: 
RDFRNotices@epa.gov. 
SUPPLEMENTARY INFORMATION: 

I. General Information 

A. Does this action apply to me? 

You may be potentially affected by 
this action if you are an agricultural 
producer, food manufacturer, or 
pesticide manufacturer. The following 
list of North American Industrial 
Classification System (NAICS) codes is 
not intended to be exhaustive, but rather 
provides a guide to help readers 
determine whether this document 
applies to them. Potentially affected 
entities may include: 

• Crop production (NAICS code 111). 
• Animal production (NAICS code 

112). 
• Food manufacturing (NAICS code 

311). 
• Pesticide manufacturing (NAICS 

code 32532). 

B. How can I get electronic access to 
other related information? 

You may access a frequently updated 
electronic version of EPA’s tolerance 
regulations at 40 CFR part 180 through 
the Government Printing Office’s e-CFR 
site at http://ecfr.gpoaccess.gov/cgi/t/
text/text-idx?&c=ecfr&tpl=/ecfrbrowse/
Title40/40tab_02.tpl. 

C. How can I file an objection or hearing 
request? 

Under FFDCA section 408(g), 21 
U.S.C. 346a, any person may file an 
objection to any aspect of this regulation 
and may also request a hearing on those 
objections. You must file your objection 
or request a hearing on this regulation 
in accordance with the instructions 
provided in 40 CFR part 178. To ensure 
proper receipt by EPA, you must 
identify docket ID number EPA–HQ– 

OPP–2012–0576 in the subject line on 
the first page of your submission. All 
objections and requests for a hearing 
must be in writing, and must be 
received by the Hearing Clerk on or 
before June 10, 2014. Addresses for mail 
and hand delivery of objections and 
hearing requests are provided in 40 CFR 
178.25(b). 

In addition to filing an objection or 
hearing request with the Hearing Clerk 
as described in 40 CFR part 178, please 
submit a copy of the filing (excluding 
any Confidential Business Information 
(CBI)) for inclusion in the public docket. 
Information not marked confidential 
pursuant to 40 CFR part 2 may be 
disclosed publicly by EPA without prior 
notice. Submit the non-CBI copy of your 
objection or hearing request, identified 
by docket ID number EPA–HQ–OPP– 
2012–0576, by one of the following 
methods: 

• Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the online 
instructions for submitting comments. 
Do not submit electronically any 
information you consider to be CBI or 
other information whose disclosure is 
restricted by statute. 

• Mail: OPP Docket, Environmental 
Protection Agency Docket Center 
(EPA/DC), (28221T), 1200 Pennsylvania 
Ave. NW., Washington, DC 20460–0001. 

• Hand Delivery: To make special 
arrangements for hand delivery or 
delivery of boxed information, please 
follow the instructions at http://
www.epa.gov/dockets/contacts.htm. 

Additional instructions on commenting 
or visiting the docket, along with more 
information about dockets generally, is 
available at http://www.epa.gov/
dockets. 

II. Summary of Petitioned-for Tolerance 

In the Federal Register of February 
27, 2013 (78 FR 13296) (FRL–9380–2), 
EPA issued a document pursuant to 
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FFDCA section 408(d)(3), 21 U.S.C. 
346a(d)(3), announcing the filing of a 
pesticide petition (PP 2F8130) by Arysta 
LifeScience, North America, LLC, 15401 
Weston Pkwy., Suite 150, Cary, NC 
27513. The petition requested that 40 
CFR 180.609 be amended by 
establishing tolerances for residues of 
the fungicide, fluoxastrobin, (1E)-[2-[[6- 
(2-chlorophenoxy)-5-fluoro-4- 
pyrimydinyl]oxy]phenyl](5,6-dihydro- 
1,4,2-dioxazin-3-yl)methanone O- 
methyloxime, and its Z-isomer, (1Z)-[2- 
[[6-(2-chlorophenoxy)-5-fluoro-4- 
pyrimydinyl]oxy]phenyl](5,6-dihydro- 
1,4,2-dioxazin-3-yl)methanone O- 
methyloxime, in or on wheat, grain at 
0.15 parts per million (ppm). The 
petition also requested that 40 CFR 
180.609 be amended by revising 
tolerances for milk from 0.02 ppm to 
0.03 ppm; and milk, fat from 0.50 ppm 
to 0.75 ppm. That document referenced 
a summary of the petition prepared by 
Arysta LifeScience, North America LLC, 
the registrant, which is available in the 
docket, http://www.regulations.gov. 
Comments were received on the notice 
of filing. EPA’s response to these 
comments is discussed in Unit IV.C. 

III. Aggregate Risk Assessment and 
Determination of Safety 

Section 408(b)(2)(A)(i) of FFDCA 
allows EPA to establish a tolerance (the 
legal limit for a pesticide chemical 
residue in or on a food) only if EPA 
determines that the tolerance is ‘‘safe.’’ 
Section 408(b)(2)(A)(ii) of FFDCA 
defines ‘‘safe’’ to mean that ‘‘there is a 
reasonable certainty that no harm will 
result from aggregate exposure to the 
pesticide chemical residue, including 
all anticipated dietary exposures and all 
other exposures for which there is 
reliable information.’’ This includes 
exposure through drinking water and in 
residential settings, but does not include 
occupational exposure. Section 
408(b)(2)(C) of FFDCA requires EPA to 
give special consideration to exposure 
of infants and children to the pesticide 
chemical residue in establishing a 
tolerance and to ‘‘ensure that there is a 
reasonable certainty that no harm will 
result to infants and children from 
aggregate exposure to the pesticide 
chemical residue. . . . ’’ 

Consistent with FFDCA section 
408(b)(2)(D), and the factors specified in 

FFDCA section 408(b)(2)(D), EPA has 
reviewed the available scientific data 
and other relevant information in 
support of this action. EPA has 
sufficient data to assess the hazards of 
and to make a determination on 
aggregate exposure for fluoxastrobin 
including exposure resulting from the 
tolerances established by this action. 
EPA’s assessment of exposures and risks 
associated with fluoxastrobin follows. 

A. Toxicological Profile 
EPA has evaluated the available 

toxicity data and considered its validity, 
completeness, and reliability as well as 
the relationship of the results of the 
studies to human risk. EPA has also 
considered available information 
concerning the variability of the 
sensitivities of major identifiable 
subgroups of consumers, including 
infants and children. 

Following repeated exposure, 
fluoxastrobin has mild or low toxicity in 
all tested species except for the dog. 
Repeated oral administration to dogs 
resulted in adverse liver toxicity at 
considerably lower doses than those 
noted in other species. Based on species 
sensitivity, the effects observed in the 
dog were used as endpoints for risk 
assessment. In both the 90-day and one- 
year oral feeding studies in dogs, the 
liver appeared to be the target organ. In 
dogs, mice, and rats, the kidney was 
another target organ. There was no 
indication of an adverse effect 
attributable to a single dose. Based on 
developmental toxicity studies (rat and 
rabbit) and a two-generation 
reproduction study (rat), there was 
neither increased susceptibility of pre-/ 
postnatal exposure to fluoxastrobin, nor 
adverse effects on reproduction. 
Furthermore, acute neurotoxic effects 
were not seen in an acute neurotoxicity 
study in rats up to the limit dose of 
2,000 milligrams/kilogram/day (mg/kg/
day). In a subchronic neurotoxicity 
study in rats, fluoxastrobin did not elicit 
any neurotoxic effects. Repeated dose 
studies of fluoxastrobin in the database 
did not show immunotoxic effects in 
rats. Results of genotoxicity testing were 
negative and there were no treatment- 
related carcinogenicity findings in 
adequately performed carcinogenicity 
studies in rats and mice. Therefore, 
fluoxastrobin is classified as ‘‘not likely 

to be carcinogenic to humans.’’ Specific 
information on the studies received and 
the nature of the adverse effects caused 
by fluoxastrobin as well as the no- 
observed-adverse-effect-level (NOAEL) 
and the lowest-observed-adverse-effect- 
level (LOAEL) from the toxicity studies 
can be found at http://
www.regulations.gov in document, 
‘‘Fluoxastrobin. Aggregate Human 
Health Risk Assessment for the 
Proposed New Uses on Melon Subgroup 
9A and Sorghum, Along with 
Establishment of Permanent Tolerances 
on Wheat, and Amendments to 
Established Tolerances on Milk and 
Milk Fat’’ on pages 26–31 in docket ID 
number EPA–HQ–OPP–2012–0576. 

B. Toxicological Points of Departure/
Levels of Concern 

Once a pesticide’s toxicological 
profile is determined, EPA identifies 
toxicological points of departure (POD) 
and levels of concern to use in 
evaluating the risk posed by human 
exposure to the pesticide. For hazards 
that have a threshold below which there 
is no appreciable risk, the toxicological 
POD is used as the basis for derivation 
of reference values for risk assessment. 
PODs are developed based on a careful 
analysis of the doses in each 
toxicological study to determine the 
dose at which the NOAEL and the 
LOAEL are identified. Uncertainty/
safety factors are used in conjunction 
with the POD to calculate a safe 
exposure level—generally referred to as 
a population-adjusted dose (PAD) or a 
reference dose (RfD)—and a safe margin 
of exposure (MOE). For non-threshold 
risks, the Agency assumes that any 
amount of exposure will lead to some 
degree of risk. Thus, the Agency 
estimates risk in terms of the probability 
of an occurrence of the adverse effect 
expected in a lifetime. For more 
information on the general principles 
EPA uses in risk characterization and a 
complete description of the risk 
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm. 

A summary of the toxicological 
endpoints for fluoxastrobin used for 
human risk assessment is shown in 
Table 1 of this unit. 
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TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR FLUOXASTROBIN FOR USE IN DIETARY, NON- 
OCCUPATIONAL, AND OCCUPATIONAL HUMAN HEALTH RISK ASSESSMENT 

Exposure/scenario 
Point of departure 
and uncertainty/

safety factors 

RfD, PAD, LOC for 
risk assessment Study and toxicological effects 

Acute dietary (General population in-
cluding infants and children) and Fe-
males 13–49 years of age.

None: There is no indication of an adverse effect attributable to a single dose. An aRfD was not es-
tablished. 

Chronic dietary (All populations) ............ NOAEL = 1.5 mg/
kg/day.

UFA = 10x 
UFH = 10x 
FQPA SF = 1x 

Chronic RfD = 
0.015 mg/kg/day.

cPAD = 0.015 mg/
kg/day. 

Chronic toxicity dog LOAEL = M/F 8.1/7.7 mg/kg/day 
based on body weight reductions and hepatocytomegaly 
and cytoplasmic changes associated with increased 
serum liver alkaline phosphatase indicative of 
cholestasis. 

Incidental oral short-term (1 to 30 days) 
and Intermediate-term (1–6 months).

NOAEL = 3.0 mg/
kg/day.

UFA = 10x 
UFH = 10x 
FQPA SF = 1x 

LOC for MOE = 
100.

90-day subchronic dog LOAEL = M/F 24.8/24.2 mg/kg/day 
based on dose-related reductions in net body weight 
gain and food efficiency in addition to toxicity findings in 
the liver (cholestasis) in both sexes, and kidneys (in-
creased relative weights in females and degeneration of 
the proximal tubular epithelium in males). 

Dermal short-term (1 to 30 days) ........... None: There were no systemic or dermal toxicity findings in a 28-day dermal toxicity study in the rat 
up to the limit dose (1,000 mg/kg/day) and there were no developmental or neurotoxicity concerns 
raised in other studies. 

Dermal intermediate-term (1 to 6 
months).

NOAEL = 3.0 mg/
kg/day.

dermal absorption 
factor = 2.3%. 

Residential LOC 
for MOE = 100.

Occupational LOC 
for MOE = 100. 

90-day subchronic dog LOAEL = M/F 24.8/24.2 mg/kg/day 
based on dose-related reductions in net body weight 
gain and food efficiency in addition to toxicity findings in 
the liver (cholestasis) in both sexes, and kidneys (in-
creased relative weights in females and degeneration of 
the proximal tubular epithelium in males). 

Inhalation b Short-Term (1–30 days) and 
Intermediate-Term (1–6 months).

NOAEL = 3.0 mg/
kg/day.

Residential LOC 
for MOE = 100.

Occupational LOC 
for MOE = 100. 

90-day subchronic dog LOAEL = M/F 24.8/24.2 mg/kg/day 
based on dose-related reductions in net body weight 
gain and food efficiency in addition to toxicity findings in 
the liver (cholestasis) in both sexes, and kidneys (in-
creased relative weights in females and degeneration of 
the proximal tubular epithelium in males). 

Cancer (Oral, dermal, inhalation) ........... Classification: ‘‘Not likely to be Carcinogenic to Humans.’’ 

a ‘‘Point of Departure (POD) = A data point or an estimated point that is derived from observed dose-response data and used to mark the be-
ginning of extrapolation to determine risk associated with lower environmentally relevant human exposures.’’ NOAEL = no observed adverse ef-
fect level. LOAEL = lowest observed adverse effect level. UF = uncertainty factor. UFA = extrapolation from animal to human (interspecies). UFH 
= potential variation in sensitivity among members of the human population (intraspecies). FQPA SF = FQPA Safety Factor. PAD = population 
adjusted dose (a = acute, c = chronic). RfD = reference dose. MOE = margin of exposure. LOC = level of concern. 

b Toxicity by the oral route is assumed to be equivalent to the inhalation route. A subchronic inhalation toxicity study is not required for 
fluoxastrobin at this time. Although no subchronic inhalation data is available EPA has waived the data requirement. In determining the need for 
a subchronic inhalation study, EPA’s weight of evidence decision process included both hazard and exposure considerations as well as incorpo-
ration of a presumed 10X Database Uncertainty Factor (UFdb) for the lack of this study. Specifically, with regard to exposure considerations, the 
Agency’s Level of Concern in the evaluating the need for the subchronic inhalation study is a Margin of Exposure (MOE) of 1,000 for inhalation 
exposure, which includes the 10X inter-species extrapolation factor, 10X intra-species variation factor, and the 10X UFdb. For fluoxystrobin, resi-
dential inhalation exposures resulted in MOEs higher than the LOC of 1,000 when using an oral Point of Departure (POD). This indicates that the 
lack of an inhalation study does not reduce the overall confidence in the risk assessment or result in an uncertainty (i.e., the study will not pro-
vide a POD sufficiently low to result in a risk of concern). Because EPA’s decision to waive the subchronic inhalation study essentially incor-
porates an additional 10X UFdb (i.e. the study was only waived because risks were at least 10X lower than required by use of the inter- and 
intraspecies safety factors), a second additional 10X FQPA safety factor is not being retained for the protection of infants and children due to the 
absence of this study. 

C. Exposure Assessment 

1. Dietary exposure from food and 
feed uses. In evaluating dietary 
exposure to fluoxastrobin, EPA 
considered exposure under the 
petitioned-for tolerances as well as all 
existing fluoxastrobin tolerances in 40 
CFR 180.609. EPA assessed dietary 

exposures from fluoxastrobin in food as 
follows: 

i. Acute exposure. Quantitative acute 
dietary exposure and risk assessments 
are performed for a food-use pesticide, 
if a toxicological study has indicated the 
possibility of an effect of concern 
occurring as a result of a 1-day or single 
exposure. No such effects were 
identified in the toxicological studies 

for fluoxastrobin; therefore, a 
quantitative acute dietary exposure 
assessment is unnecessary. 

ii. Chronic exposure. A slightly 
refined chronic dietary exposure 
assessment was performed for 
fluoxastrobin using tolerance-level 
residues, average field trial residues, 
and 100 percent crop treated (PCT). This 
risk assessment was conducted using 
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the DEEM–FCID Version 3.16. This 
model uses 2003–2008 food 
consumption data from the U.S. 
Department of Agriculture’s (USDA’s) 
National Health and Nutrition 
Examination Survey, What We Eat in 
America, (NHANES/WWEIA). 

iii. Cancer. Based on the data 
summarized in Unit III.A., EPA has 
concluded that fluoxastrobin does not 
pose a cancer risk to humans. Therefore, 
a dietary exposure assessment for the 
purpose of assessing cancer risk is 
unnecessary. 

iv. Anticipated residue and percent 
crop treated (PCT) information. EPA did 
not use anticipated residue and/or PCT 
information in the dietary assessment 
for fluoxastrobin. Tolerance level 
residues and/or 100 PCT were assumed 
for all food commodities. 

2. Dietary exposure from drinking 
water. The Agency used screening level 
water exposure models in the dietary 
exposure analysis and risk assessment 
for fluoxastrobin in drinking water. 
These simulation models take into 
account data on the physical, chemical, 
and fate/transport characteristics of 
fluoxastrobin. Further information 
regarding EPA drinking water models 
used in pesticide exposure assessment 
can be found at http://www.epa.gov/
oppefed1/models/water/index.htm. In 
addition to evaluating the EDWCs from 
the proposed uses, EDWCs were 
reevaluated for all existing uses with 
Pesticide Root Zone Model Ground 
Water (PRZM–GW), which models 
continued use of fluoxastrobin over 
many years. For the chronic dietary 
assessment, the most conservative 
EDWC (137 mg/L) was based on an 
existing turf use modeled with a 100 
year simulation of 100 years of repeated 
applications, using the highest single 
maximum application rate and the 
highest yearly application rate. 

3. From non-dietary exposure. The 
term ‘‘residential exposure’’ is used in 
this document to refer to non- 
occupational, non-dietary exposure 
(e.g., for lawn and garden pest control, 
indoor pest control, termiticides, and 
flea and tick control on pets). 
Fluoxastrobin is currently registered for 
the following uses that could result in 
residential exposures: Spot treatment 
and/or broadcast control of diseases on 
turf, including lawns and golf courses. 
EPA assessed residential exposure using 
the following assumptions: Residential 
handler exposure for adults is expected 
to be short-term only. Intermediate-term 
and chronic exposures are not likely 
because of the intermittent nature of 
applications by homeowners. Since 
there are no toxicity findings for the 
short-term dermal route of exposure up 

to the limit dose, the residential handler 
assessment only includes the inhalation 
route of exposure. There is also 
potential for homeowners and their 
families (of varying ages) to be exposed 
as a result of entering areas that have 
previously been treated with 
fluoxastrobin. Exposure might occur on 
areas such as lawns used by children or 
recreational areas such as golf courses 
used by adults and youths. Potential 
routes of exposure include dermal 
(adults and children) and incidental oral 
ingestion (children). Since no acute 
hazard has been identified, an 
assessment of episodic granular 
ingestion was not conducted. Further 
information regarding EPA standard 
assumptions and generic inputs for 
residential exposures may be found at 
http://www.epa.gov/pesticides/science/
residential-exposure-sop.html. 

4. Cumulative effects from substances 
with a common mechanism of toxicity. 
Section 408(b)(2)(D)(v) of FFDCA 
requires that, when considering whether 
to establish, modify, or revoke a 
tolerance, the Agency consider 
‘‘available information’’ concerning the 
cumulative effects of a particular 
pesticide’s residues and ‘‘other 
substances that have a common 
mechanism of toxicity.’’ 

EPA has not found fluoxastrobin to 
share a common mechanism of toxicity 
with any other substances, and 
fluoxastrobin does not appear to 
produce a toxic metabolite produced by 
other substances. For the purposes of 
this tolerance action, therefore, EPA has 
assumed that fluoxastrobin does not 
have a common mechanism of toxicity 
with other substances. For information 
regarding EPA’s efforts to determine 
which chemicals have a common 
mechanism of toxicity and to evaluate 
the cumulative effects of such 
chemicals, see EPA’s Web site at 
http://www.epa.gov/pesticides/
cumulative. 

D. Safety Factor for Infants and 
Children 

1. In general. Section 408(b)(2)(C) of 
FFDCA provides that EPA shall apply 
an additional tenfold (10X) margin of 
safety for infants and children in the 
case of threshold effects to account for 
prenatal and postnatal toxicity and the 
completeness of the database on toxicity 
and exposure unless EPA determines 
based on reliable data that a different 
margin of safety will be safe for infants 
and children. This additional margin of 
safety is commonly referred to as the 
FQPA Safety Factor (SF). In applying 
this provision, EPA either retains the 
default value of 10X, or uses a different 
additional safety factor when reliable 

data available to EPA support the choice 
of a different factor. 

2. Prenatal and postnatal sensitivity. 
The available studies used to evaluate 
pre- and postnatal exposure 
susceptibility do not indicate increased 
susceptibility of rats or rabbits to 
fluoxastrobin. These studies include the 
following: 

i. Developmental toxicity studies in 
rats. 

ii. Developmental toxicity studies in 
rabbits. 

iii. A 2-generation reproduction study 
in rats. 

3. Conclusion. EPA has determined 
that reliable data show the safety of 
infants and children would be 
adequately protected if the FQPA SF 
were reduced to 1X. That decision is 
based on the following findings: 

i. The toxicity database for 
fluoxastrobin is complete. EPA waived 
the requirement for a subchronic 
inhalation data based on, among other 
things, its conclusion that even if an 
additional 10X safety factor was 
applied, inhalation exposure would not 
raise a risk of concern. 

ii. There is no indication that 
fluoxastrobin is a neurotoxic chemical 
and there is no need for a 
developmental neurotoxicity study or 
additional UFs to account for 
neurotoxicity. 

iii. There is no evidence that 
fluoxastrobin results in increased 
susceptibility in in utero rats or rabbits 
in the prenatal developmental studies or 
in young rats in the 2-generation 
reproduction study. The rat 
developmental study was tested up to 
the limit dose (1,000 mg/kg/day), and 
the rabbit developmental study was 
tested up to 400 mg/kg/day (highest 
dose tested). At the highest dose tested, 
there were decreases in food 
consumption and body weight in the 
maternal animals, but there were no 
developmental effects. Furthermore, in 
the rat reproduction study, there was no 
sensitivity in the offspring of the pups 
relative to the parental animals. 

iv. The exposure databases are 
estimated based on data that reasonably 
account for potential exposures. The 
chronic dietary food exposure 
assessment was conservatively based on 
100 PCT assumptions, tolerance-level 
residues, and conservative ground and 
surface drinking water modeling 
estimates. New 2012 Residential 
Standard Operating Procedures (SOPs) 
were used to assess post-application 
exposure to children including 
incidental oral exposure. The residential 
post-application assessment assumes 
maximum application rates and 
conservative day zero hand-to-mouth 
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activities. Although EPA has required 
additional data on transferable residues 
from treated turf for fluoxastrobin, EPA 
is confident that it has not 
underestimated turf exposure due to the 
conservativeness of the default turf 
transfer value and conservative 
assumptions in the short-term turf 
assessment procedures (e.g., assuming 
residues do not degrade over the thirty 
day assessment period and assuming 
high-end activities on turf for every day 
of the assessment period). All of the 
exposure estimates for fluoxastrobin are 
based on conservative high-end 
assumptions and are not likely to result 
in underestimated risk. 

E. Aggregate Risks and Determination of 
Safety 

EPA determines whether acute and 
chronic dietary pesticide exposures are 
safe by comparing aggregate exposure 
estimates to the acute PAD (aPAD) and 
chronic PAD (cPAD). For linear cancer 
risks, EPA calculates the lifetime 
probability of acquiring cancer given the 
estimated aggregate exposure. Short-, 
intermediate-, and chronic-term risks 
are evaluated by comparing the 
estimated aggregate food, water, and 
residential exposure to the appropriate 
PODs to ensure that an adequate MOE 
exists. 

1. Acute risk. An acute aggregate risk 
assessment takes into account acute 
exposure estimates from dietary 
consumption of food and drinking 
water. No adverse effect resulting from 
a single oral exposure was identified 
and no acute dietary endpoint was 
selected. Therefore, fluoxastrobin is not 
expected to pose an acute risk. 

2. Chronic risk. Using the exposure 
assumptions described in this unit for 
chronic exposure, EPA has concluded 
that chronic exposure to fluoxastrobin 
from food and water will utilize 30% of 
the cPAD for the general population, 
and 66% of the cPAD for all infants <1 
year old, the population subgroup with 
the highest estimated chronic dietary 
exposure to fluoxastrobin. Based on the 
explanation in Unit III.C.3., regarding 
residential use patterns, chronic 
residential exposure to residues of 
fluoxastrobin is not expected. 

3. Short- and intermediate-term risk. 
Short- and intermediate-term aggregate 
exposure takes into account short-term 
residential exposure plus chronic 
exposure to food and water (considered 
to be a background exposure level). 

Fluoxastrobin is currently registered 
for uses that could result in short-term 
residential exposure, and the Agency 
has determined that it is appropriate to 
aggregate chronic exposure through food 
and water with short-term residential 

exposures to fluoxastrobin. Because all 
short- and intermediate-term 
quantitative hazard assessments (via the 
dermal and incidental oral routes) for 
fluoxastrobin are based on the same 
endpoint, a screening-level, 
conservative aggregate risk assessment 
was conducted that combined the short- 
term incidental oral and intermediate- 
term exposure estimates (i.e., the 
highest exposure estimates) in the risk 
assessments for adults. The Agency 
believes that most residential exposure 
will be short-term, based on the use 
pattern. 

There is potential short- and 
intermediate-term exposure to 
fluoxastrobin via the dietary (which is 
considered background exposure) and 
residential (which is considered 
primary) pathways. For adults, these 
pathways lead to exposure via the oral 
(background), and dermal and 
inhalation (primary) routes. For 
children, these pathways lead to 
exposure via the oral (background), and 
incidental oral and dermal (primary) 
routes. 

Using the exposure assumptions 
described in this unit for short-term 
exposures, EPA has concluded the 
combined short-term food, water, and 
residential exposures result in aggregate 
MOEs of 610 for adults and 170 for 
children (1–2 years old). Because EPA’s 
level of concern for fluoxastrobin is a 
MOE of 100 or below, these MOEs are 
not of concern. 

4. Aggregate cancer risk for U.S. 
population. Based on the lack of 
evidence of carcinogenicity in two 
adequate rodent carcinogenicity studies, 
fluoxastrobin is not expected to pose a 
cancer risk to humans. 

5. Determination of safety. Based on 
these risk assessments, EPA concludes 
that there is a reasonable certainty that 
no harm will result to the general 
population, or to infants and children 
from aggregate exposure to fluoxastrobin 
residues. 

IV. Other Considerations 

A. Analytical Enforcement Methodology 

Adequate enforcement methodology 
(liquid chromatography/mass 
spectrometry/mass spectrometry) is 
available to enforce the tolerance 
expression. Method No. 00604 is 
available for plant commodities and 
Method No. 00691 is available for 
animal commodities. The method may 
be requested from: Chief, Analytical 
Chemistry Branch, Environmental 
Science Center, 701 Mapes Rd., Ft. 
Meade, MD 20755–5350; telephone 
number: (410) 305–2905; email address: 
residuemethods@epa.gov. 

B. International Residue Limits 
In making its tolerance decisions, EPA 

seeks to harmonize U.S. tolerances with 
international standards whenever 
possible, consistent with U.S. food 
safety standards and agricultural 
practices. EPA considers the 
international maximum residue limits 
(MRLs) established by the Codex 
Alimentarius Commission (Codex), as 
required by FFDCA section 408(b)(4). 
The Codex Alimentarius is a joint 
United Nations Food and Agriculture 
Organization/World Health 
Organization food standards program, 
and it is recognized as an international 
food safety standards-setting 
organization in trade agreements to 
which the United States is a party. EPA 
may establish a tolerance that is 
different from a Codex MRL; however, 
FFDCA section 408(b)(4) requires that 
EPA explain the reasons for departing 
from the Codex level. 

There are no Codex MRLs established 
for fluoxastrobin. However, there are 
Canadian MRLs established on sorghum 
and milk at 0.02 ppm, milk fat at 0.15 
ppm, wheat bran at 0.15 ppm, and 
wheat grain at 0.1 ppm. Furthermore, 
the Canadian tolerance expression is not 
harmonized with the US tolerance 
expression. For plants and livestock, the 
Canadian tolerance expression does not 
include the Z-isomer. 

C. Response to Comments 
Two comments were received to the 

docket from members of the public. 
Both comments were the same. The 
commenters objected to the proposed 
tolerance on the ground that it would 
result in fluoride being added to treated 
crops. The commenters offered no basis 
for this claim. 

The Agency reviewed all plant, 
livestock, and environmental 
degradation data and determined that 
the fluorine will not be released into the 
environment when applied to crops or 
non-agricultural areas. Neither free 
fluorine nor de-fluorinated 
fluoxastrobin was observed in food or 
water in any of the metabolism, 
degradation, and magnitude of residue 
studies. 

V. Conclusion 
Therefore, tolerances are established 

for residues of fluoxastrobin, in or on 
wheat, grain at 0.15 ppm; and tolerances 
are revised for milk and milk, fat at 0.03 
ppm and 0.75 ppm respectively. 
Additionally, the established tolerance 
for wheat bran at 0.15 ppm is no longer 
needed and should be revoked because 
the recommended tolerance of 0.15 ppm 
for wheat, grain will cover expected 
residues in wheat bran. 
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VI. Statutory and Executive Order 
Reviews 

This final rule establishes tolerances 
under FFDCA section 408(d) in 
response to a petition submitted to the 
Agency. The Office of Management and 
Budget (OMB) has exempted these types 
of actions from review under Executive 
Order 12866, entitled ‘‘Regulatory 
Planning and Review’’ (58 FR 51735, 
October 4, 1993). Because this final rule 
has been exempted from review under 
Executive Order 12866, this final rule is 
not subject to Executive Order 13211, 
entitled ‘‘Actions Concerning 
Regulations That Significantly Affect 
Energy Supply, Distribution, or Use’’ (66 
FR 28355, May 22, 2001) or Executive 
Order 13045, entitled ‘‘Protection of 
Children from Environmental Health 
Risks and Safety Risks’’ (62 FR 19885, 
April 23, 1997). This final rule does not 
contain any information collections 
subject to OMB approval under the 
Paperwork Reduction Act (PRA) (44 
U.S.C. 3501 et seq.), nor does it require 
any special considerations under 
Executive Order 12898, entitled 
‘‘Federal Actions to Address 
Environmental Justice in Minority 
Populations and Low-Income 
Populations’’ (59 FR 7629, February 16, 
1994). 

Since tolerances and exemptions that 
are established on the basis of a petition 
under FFDCA section 408(d), such as 
the tolerance in this final rule, do not 
require the issuance of a proposed rule, 
the requirements of the Regulatory 
Flexibility Act (RFA) (5 U.S.C. 601 et 
seq.), do not apply. 

This final rule directly regulates 
growers, food processors, food handlers, 
and food retailers, not States or tribes, 
nor does this action alter the 
relationships or distribution of power 
and responsibilities established by 
Congress in the preemption provisions 
of FFDCA section 408(n)(4). As such, 
the Agency has determined that this 
action will not have a substantial direct 
effect on States or tribal governments, 
on the relationship between the national 
government and the States or tribal 
governments, or on the distribution of 
power and responsibilities among the 
various levels of government or between 
the Federal Government and Indian 
tribes. Thus, the Agency has determined 
that Executive Order 13132, entitled 
‘‘Federalism’’ (64 FR 43255, August 10, 
1999) and Executive Order 13175, 
entitled ‘‘Consultation and Coordination 
with Indian Tribal Governments’’ (65 FR 
67249, November 9, 2000) do not apply 
to this final rule. In addition, this final 
rule does not impose any enforceable 
duty or contain any unfunded mandate 
as described under Title II of the 

Unfunded Mandates Reform Act of 1995 
(UMRA) (2 U.S.C. 1501 et seq.). 

This action does not involve any 
technical standards that would require 
Agency consideration of voluntary 
consensus standards pursuant to section 
12(d) of the National Technology 
Transfer and Advancement Act of 1995 
(NTTAA) (15 U.S.C. 272 note). 

VII. Congressional Review Act 

Pursuant to the Congressional Review 
Act (5 U.S.C. 801 et seq.), EPA will 
submit a report containing this rule and 
other required information to the U.S. 
Senate, the U.S. House of 
Representatives, and the Comptroller 
General of the United States prior to 
publication of the rule in the Federal 
Register. This action is not a ‘‘major 
rule’’ as defined by 5 U.S.C. 804(2). 

List of Subjects in 40 CFR Part 180 

Environmental protection, 
Administrative practice and procedure, 
Agricultural commodities, Pesticides 
and pests, Reporting and recordkeeping 
requirements. 

Dated: March 28, 2014. 
Lois Rossi, 
Director, Registration Division, Office of 
Pesticide Programs. 

Therefore, 40 CFR chapter I is 
amended as follows: 

PART 180—[AMENDED] 

■ 1. The authority citation for part 180 
continues to read as follows: 

Authority: 21 U.S.C. 321(q), 346a and 371. 

■ 2. In § 180.609: 
■ a. Remove ‘‘Wheat, bran’’ from the 
table in paragraph (a)(1). 
■ b. Add ‘‘Wheat, grain’’ in alphabetical 
order to the table in paragraph (a)(1). 
■ c. Revise ‘‘Milk’’ and ‘‘Milk, fat’’ in 
the table in paragraph (a)(2). 

The amendments read as follows: 

§ 180.609 Fluoxastrobin; tolerances for 
residues. 

(a) General. (1) * * * 

Commodity Parts per 
million 

* * * * * 
Wheat, grain ......................... 0.15 

* * * * * 

(2) * * * 

Commodity Parts per 
million 

* * * * * 
Milk ....................................... 0.03 
Milk, fat ................................. 0.75 

* * * * * 

* * * * * 
[FR Doc. 2014–07820 Filed 4–10–14; 8:45 am] 

BILLING CODE 6560–50–P 

FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 90 
[WT Docket No. 96–86; DA 12–1942] 

Service Rules Governing Public Safety 
Narrowband Operations in the 769– 
775/799–805 MHz Bands 

AGENCY: Federal Communications 
Commission. 
ACTION: Final rule. 

SUMMARY: In this document, the 
Commission amends its rules to change 
the date of the ‘‘substantial service’’ 
benchmarks applicable to 700 MHz 
narrowband State licenses. This is 
intended to conform the dates used for 
the substantial service benchmarks 
under the Commission rules to the 
deadlines specified in the Commission’s 
July 2011 Declaratory Ruling. 
DATES: Effective April 11, 2014. 
FOR FURTHER INFORMATION CONTACT: 
Difie Osborne, Esq., Policy and 
Licensing Division, Public Safety and 
Homeland Security Bureau, (202) 418– 
3627, or by email at Difie.Osborne@
fcc.gov. 
SUPPLEMENTARY INFORMATION: This is a 
summary of the Order in WT Docket No. 
96–86, DA 12–1942, adopted on 
December 2, 2012, and released on 
December 3, 2012. The document is 
available for download at http:// 
fjallfoss.fcc.gov/edocs_public/. The 
complete text of this document is also 
available for inspection and copying 
during normal business hours in the 
FCC Reference Information Center, 
Portals II, 445 12th Street SW., Room 
CY–A257, Washington, DC 20554. To 
request materials in accessible formats 
for people with disabilities (Braille, 
large print, electronic files, audio 
format), send an email to FCC504@
fcc.gov or call the Consumer & 
Governmental Affairs Bureau at 202– 
418–0530 (voice), 202–418–0432 (TTY). 

1. In 1998, the Commission 
established the initial band plan and 
service rules for the 24 megahertz of 
public safety spectrum in the 700 MHz 
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band that was reallocated from 
television broadcast use as a result of 
the DTV transition. In 2000, the 
Commission designated 2.4 megahertz 
of the 700 MHz narrowband spectrum 
for statewide geographic licensing. In 
addition, the Commission also 
established ‘‘substantial service’’ 
performance requirements for the 
narrowband State licenses, which 
included five- and ten-year benchmarks 
for state licensees to establish specified 
levels of substantial service within their 
statewide license areas. The 
Commission determined that these 
benchmarks would be calculated based 
upon the anticipated completion date of 
the DTV transition: January 1, 2007. 
Accordingly, the Commission 
established its five- and ten-year 
benchmark deadlines listed in § 90.529 
based upon this January 1, 2007 date. 
Subsequently, however, the 
Commission extended the DTV 
transition date to June 12, 2009. 

2. In July 2011, the Commission 
issued a Declaratory Ruling establishing 
that the five- and ten-year substantial 
service deadlines set forth in § 90.529 
begin with the June 12, 2009 amended 
DTV transition date. Accordingly, the 
five- and ten-year substantial service 
deadlines occur on June 13, 2014 and 
June 13, 2019, respectively. 

3. In this Order, the Commission’s 
Public Safety and Homeland Security 
Bureau, on delegated authority, 
conforms the ‘‘substantial service’’ 
deadlines in § 90.529(b) for 700 MHz 
public safety state-licensees to comply 
with the deadlines listed in the 
Commission’s July 2011 Declaratory 
Ruling. Thus, this Order revises the 
language of § 90.529(b) to accurately 
reflect the date determined in the 
Declaratory Ruling. 

4. The Order merely revises the 
language in § 90.529(b) to accurately 
reflect the substantial service deadlines. 
These revisions are thus ministerial, 
non-substantive, and editorial. 
Accordingly, the Bureau found good 
cause to conclude that notice and 
comment procedures are unnecessary 
and would serve no useful purpose. 
Because the rule revisions will not affect 
the substantive rights or interests of any 
licensee, the Bureau also found good 
cause to make these non-substantive, 
editorial revisions of the rules effective 
upon publication in the Federal 
Register. 

5. The Bureau adopted this Order 
pursuant to its delegated authority to 
‘‘conduct[] rulemaking proceedings’’ in 
matters pertaining to public safety and 
homeland security. Pursuant to § 0.392 
of the Commission’s rules, the Bureau 
Chief is ‘‘delegated authority to perform 

all functions of the Bureau, described in 
. . . § 0.191’’ with certain specified 
exceptions. Specifically, § 0.392(e) 
provides that the Bureau can make 
ministerial amendments to rule parts, 
with specific exceptions ‘‘where novel 
questions of fact, law or policy are not 
involved.’’ None of those exceptions is 
present here. 

Procedural Matters 

A. Final Regulatory Flexibility Analysis 

6. Because the Commission adopted 
this Order without the publication of a 
notice of proposed rulemaking, the 
Regulatory Flexibility Act, 5 U.S.C. 601 
et seq., does not require the Commission 
to prepare a regulatory flexibility 
analysis. 

B. Paperwork Reduction Act of 1995 
Analysis 

7. This document does not contain 
new or modified information collection 
requirements subject to the Paperwork 
Reduction Act of 1995, Public Law 104– 
13. Therefore, it does not contain any 
new or modified information collection 
burden for small business concerns with 
fewer than 25 employees, pursuant to 
the Small Business Paperwork Relief 
Act of 2002, Public Law 107–198, see 44 
U.S.C. 3506(c)(4). 

Ordering Clauses 

8. Accordingly, it is ordered that, 
pursuant to sections 1, 2, 4(i), 303(r), 
332 and 337 of the Communications Act 
of 1934, as amended, 47 U.S.C. 151, 152, 
154(i), 303(r), 332 and 337, and §§ 0.191 
and 0.392(e), 47 CFR 0.191, 0.392(e), the 
Order in WT Docket No. 96–86, DA 12– 
1942 is hereby adopted. 

9. It is further ordered that, pursuant 
to 5 U.S.C. 553(d)(3), the rules adopted 
herein will become effective upon 
publication in the Federal Register. 

10. It is further ordered that the 
Bureau shall send a copy of the Order 
in WT Docket No. 96–86, DA 12–1942 
in a report to Congress and the General 
Accounting Office pursuant to the 
Congressional Review Act, 5 U.S.C. 
801(a)(1)(A). 

List of Subjects in 47 CFR Part 90 

Radio. 
Federal Communications Commission. 
David G. Simpson, 
Rear Admiral, USN (ret.), Chief, Public Safety 
and Homeland Security Bureau. 

For the reasons discussed in the 
preamble, the Federal Communications 
Commission amends 47 CFR Part 90 to 
read as follows: 

PART 90—PRIVATE LAND MOBILE 
RADIO SERVICES 

■ 1. The authority citation for part 90 
continues to read as follows: 

Authority: Sections 4(i), 11, 303(g), 303(r), 
and 332(c)(7) of the Communications Act of 
1934, as amended, 47 U.S.C. 154(i), 161, 
303(g), 303(r), and 332(c)(7). 
■ 2. Section 90.529 is amended by 
revising paragraphs (b)(1) and (b)(2) to 
read as follows: 

§ 90.529 State License. 

* * * * * 
(b) * * * 
(1) Providing or prepared to provide 

‘‘substantial service’’ to one-third of 
their population or territory by June 13, 
2014, i.e., within five years of the date 
that incumbent broadcasters are 
required to relocate to other portions of 
the spectrum; 

(2) Providing or prepared to provide 
‘‘substantial service’’ to two-thirds of 
their population or territory by June 13, 
2019, i.e., within ten years of the date 
that incumbent broadcasters are 
required to relocate to other portions of 
the spectrum. 
* * * * * 
[FR Doc. 2014–08181 Filed 4–10–14; 8:45 am] 

BILLING CODE 6712–01–P 

GENERAL SERVICES 
ADMINISTRATION 

48 CFR Part 552 

[GSAR Change 56; GSAR Case 2012–G501; 
Docket No. 2013–0006; Sequence 1] 

RIN 3090–AJ36 

General Services Administration 
Acquisition Regulation (GSAR); 
Electronic Contracting Initiative (ECI); 
Correction 

AGENCY: Office of Acquisition Policy, 
General Services Administration (GSA). 
ACTION: Final rule; Correction. 

SUMMARY: The General Services 
Administration (GSA) is issuing a 
correction to GSAR Change 56; GSAR 
Case 2012–G501; Electronic Contracting 
Initiative (ECI), which was published in 
the Federal Register at 79 FR 14182, 
March 13, 2014. 
DATES: Effective: April 14, 2014. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Dana Munson, General Services 
Acquisition Policy Division, at 202– 
357–9652, for clarification of content. 
For information pertaining to status or 
publication schedules, contact the 
Regulatory Secretariat Division (MVCB), 
1800 F Street NW., Washington, DC 
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20405, 202–501–4755. Please cite GSAR 
Case 2012–G501; Correction. 
SUPPLEMENTARY INFORMATION: GSA 
published a document in the published 
in the Federal Register at 79 FR 14182, 
March 13, 2014, inadvertently section 
552.238–81 contained typographical 
errors. 

Correction 
In the rule FR Doc. 2014–05409 

published in the Federal Register at 79 
FR 14182, March 13, 2014, make the 
following corrections: 
■ 1. On page 14184, in the second 
column, section 552.238–81, paragraph 
(b)(iii) remove ‘‘as described in 
552.212–70, Preparation of Offer 
(Multiple Award Schedule), is required’’ 
and add ‘‘must be submitted in 
accordance with the request for 
proposal’’ in its place. 
■ 2. On page 14184, in the second 
column, section 552.238–81, paragraph 
(b)(iv) remove ‘‘GSAR 552.211–78, 
Commercial Delivery Schedule 
(Multiple Award Schedule)’’ and add 
‘‘the request for proposal’’ in its place. 

Authority: 40 U.S.C. 121(c). 

Dated: April 7, 2014. 
Jeffrey Koses, 
Senior Procurement Executive, Office of 
Acquisition Policy, Office of Government- 
wide Policy. 
[FR Doc. 2014–08145 Filed 4–10–14; 8:45 am] 

BILLING CODE 6820–61–P 

DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

50 CFR Part 17 

[Docket No. FWS–R2–ES–2012–0035; 
4500030113] 

RIN 1018–AY22 

Endangered and Threatened Wildlife 
and Plants; Determination of 
Threatened Species Status for the 
Georgetown Salamander and Salado 
Salamander Throughout Their Ranges; 
Final Rule; Correction 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Correcting amendments. 

SUMMARY: We, the U.S. Fish and 
Wildlife Service, published a final rule 
in the Federal Register on February 24, 
2014, to list the Georgetown salamander 
and Salado salamander as threatened 
throughout their ranges under the 
Endangered Species Act of 1973 (Act), 
as amended (Act). Inadvertently, we 
made a technical error in our regulatory 
text. This action makes the necessary 
correction to the List of Endangered and 
Threatened Wildlife. We are also taking 
this opportunity to revise another entry 
on the List to correct a typographical 
error. 

DATES: This correction is effective April 
11, 2014. 
FOR FURTHER INFORMATION CONTACT: 
Susan Wilkinson, (703) 358–2506. 
SUPPLEMENTARY INFORMATION: 

Salamander Corrections 

In a final rule that published February 
24, 2014 (79 FR 10236), we added the 
Georgetown salamander (Eurycea 
naufragia) and the Salado salamander 
(Eurycea chisholmensis) to the List of 
Endangered and Threatened Wildlife, 
which is presented in a table format in 
the Code of Federal Regulations at 50 
CFR 17.11(h). However, we 
inadvertently left out the ‘‘When listed’’ 
number in the table entry for each of the 
two species. 

A ‘‘When Listed’’ number is a 
footnote that directs readers to a list of 
publication dates printed in a list below 
the table. This field is not regulatory, 
but gives readers helpful information 
that enables them to find the final rule 
as it appeared in the Federal Register. 

The Georgetown salamander and the 
Salado salamander should have the 
same ‘‘When listed’’ number: 829. 
Therefore, we are correcting the table to 
include the ‘‘When listed’’ number for 
both species. This change does not 
affect the status of either species under 
the Act. 

Additional Correction 

In this rulemaking document we also 
include language to correct a 
typographical error in the List of 

Endangered and Threatened Wildlife. 
When the vicuña was added to the List 
in 2002 (67 FR 37695, May 30, 2002), an 
error was introduced in the ‘‘Vertebrate 
population where endangered or 
threatened’’ column. ‘‘Ecuador’’ was 
erroneously presented as ‘‘Ecudator’’. 
We take this opportunity to correct this 
error. 

List of Subjects in 50 CFR Part 17 

Endangered and threatened species, 
Exports, Imports, Reporting and 
recordkeeping requirements, 
Transportation. 

Regulation Promulgation 

For the reasons given in the preamble, 
we amend part 17, subchapter B of 
chapter I, title 50 of the Code of Federal 
Regulations, as set forth below: 

PART 17— [AMENDED] 

■ 1. The authority citation for part 17 
continues to read as follows: 

Authority: 16 U.S.C. 1361–1407; 1531– 
1544; 4201–4245; unless otherwise noted. 

■ 2. Amend § 17.11(h), the List of 
Endangered and Threatened Wildlife, by 
revising the entries for ‘‘Vicuña’’ under 
Mammals and the entries for 
‘‘Salamander, Georgetown’’ and 
‘‘Salamander, Salado’’ under 
Amphibians to read as set forth below: 

§ 17.11 Endangered and threatened 
wildlife. 

* * * * * 
(h) * * * 

Species 

Historic range 

Vertebrate 
population where 

endangered or 
threatened 

Status When listed Critical 
habitat 

Special 
rules Common name Scientific name 

Mammals 

* * * * * * * 
Vicuña ...................... Vicugna vicugna ..... Argentina, Bolivia, 

Chile, Ecuador, 
Peru.

Entire, except Ecua-
dor.

T 3,724 NA 17.40(m) 
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Species 

Historic range 

Vertebrate 
population where 

endangered or 
threatened 

Status When listed Critical 
habitat 

Special 
rules Common name Scientific name 

Vicuña ...................... Vicugna vicugna ..... Argentina, Bolivia, 
Chile, Ecuador, 
Peru.

Ecuador .................. E 3,724 NA NA 

* * * * * * * 
Amphibians 

* * * * * * * 
Salamander, 

Georgetown.
Eurycea naufragia .. U.S.A. (TX) ............. Entire ...................... T 829 NA NA 

* * * * * * * 
Salamander, Salado Eurycea 

chisholmensis.
U.S.A. (TX) ............. Entire ...................... T 829 NA NA 

* * * * * * * 

* * * * * 
Dated: April 8, 2014. 

Tina A. Campbell, 
Chief, Division of Policy and Directives 
Management. 
[FR Doc. 2014–08193 Filed 4–10–14; 8:45 am] 

BILLING CODE 4310–55–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 635 

[Docket No. 130214139–3542–02] 

RIN 0648–XD222 

Atlantic Highly Migratory Species; 
Atlantic Bluefin Tuna Fisheries 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Temporary rule; closure of 
Angling category southern area trophy 
fishery. 

SUMMARY: NMFS closes the southern 
area Angling category fishery for large 
medium and giant (‘‘trophy’’ (i.e., 
measuring 73 inches curved fork length 
or greater)) Atlantic bluefin tuna (BFT). 
This action is being taken to prevent any 
further overharvest of the Angling 
category southern area trophy BFT 
subquota. 

DATES: Effective April 11, 2014, through 
December 31, 2014. 
FOR FURTHER INFORMATION CONTACT: 
Sarah McLaughlin or Brad McHale, 
978–281–9260. 

SUPPLEMENTARY INFORMATION: 
Regulations implemented under the 
authority of the Atlantic Tunas 
Convention Act (ATCA; 16 U.S.C. 971 et 
seq.) and the Magnuson-Stevens Fishery 
Conservation and Management Act 
(Magnuson-Stevens Act; 16 U.S.C. 1801 
et seq.) governing the harvest of BFT by 
persons and vessels subject to U.S. 
jurisdiction are found at 50 CFR part 
635. Section 635.27 subdivides the U.S. 
BFT quota recommended by the 
International Commission for the 
Conservation of Atlantic Tunas (ICCAT) 
among the various domestic fishing 
categories, per the allocations 
established in the 2006 Consolidated 
Atlantic Highly Migratory Species 
Fishery Management Plan (2006 
Consolidated HMS FMP) and in 
accordance with implementing 
regulations (71 FR 58058, October 2, 
2006). 

NMFS is required, under 
§ 635.28(a)(1), to file a closure notice 
with the Office of the Federal Register 
for publication when a BFT quota is 
reached or is projected to be reached. 
On and after the effective date and time 
of such notification, for the remainder of 
the fishing year or for a specified period 
as indicated in the notification, 
retaining, possessing, or landing BFT 
under that quota category is prohibited 
until the opening of the subsequent 
quota period or until such date as 
specified in the notice. 

Angling Category Large Medium and 
Giant Southern ‘‘Trophy’’ Fishery 
Closure 

The 2014 BFT fishing year, which is 
managed on a calendar-year basis and 
subject to an annual calendar-year 
quota, began January 1, 2014. The 

Angling category season opened January 
1, 2014, and continues through 
December 31, 2014. The currently 
codified Angling category quota is 182 
mt, of which 4.2 mt is allocated for the 
harvest of large medium and giant 
(trophy) BFT from the regulatory area by 
vessels fishing under the Angling 
category quota, with 1.4 mt for the area 
north of 39°18′ N. lat. (off Great Egg 
Inlet, NJ) and 2.8 mt for the area south 
of 39°18′ N. lat., including the Gulf of 
Mexico. Trophy BFT measure 73 inches 
(185 cm) curved fork length or greater. 

Based on information from the NMFS 
Automated Landings Reporting System 
and the North Carolina Tagging 
Program, NMFS has determined that the 
codified Angling category trophy BFT 
subquota has been taken and that a 
closure of the southern area trophy BFT 
fishery is warranted at this time. 
Therefore, retaining, possessing, or 
landing large medium or giant BFT 
south of 39°18′ N. lat. by persons aboard 
vessels permitted in the HMS Angling 
category and the HMS Charter/Headboat 
category must cease at 11:30 p.m. local 
time on April 11, 2014. This action is 
intended to prevent any further 
overharvest of the Angling category 
southern area trophy BFT subquota, and 
is taken consistent with the regulations 
at § 635.28(a)(1). Please note, while this 
inseason action prohibits retention of 
large medium and giant BFT by persons 
aboard HMS Charter/Headboat category 
vessels while fishing recreationally, 
commercial retention of large medium 
and giant BFT on HMS Charter/
Headboat category vessels is currently 
prohibited because the General category 
is closed until June 1, 2014. 
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HMS Angling and HMS Charter/
Headboat category permit holders may 
catch and release (or tag and release) 
BFT of all sizes, subject to the 
requirements of the catch-and-release 
and tag-and-release programs at 
§ 635.26. Anglers are also reminded that 
all BFT that are released must be 
handled in a manner that will maximize 
survival, and without removing the fish 
from the water, consistent with 
requirements at § 635.21(a)(1). For 
additional information on safe handling, 
see the ‘‘Careful Catch and Release’’ 
brochure available at 
www.nmfs.noaa.gov/sfa/hms/. 

If needed, subsequent Angling 
category adjustments will be published 
in the Federal Register. In addition, 
fishermen may call the Atlantic Tunas 
Information Line at (888) 872–8862 or 
(978) 281–9260, or access 
hmspermits.noaa.gov, for updates. 

Classification 
The Assistant Administrator for 

NMFS (AA) finds that it is impracticable 
and contrary to the public interest to 

provide prior notice of, and an 
opportunity for public comment on, this 
action for the following reasons: 

The regulations implementing the 
2006 Consolidated HMS FMP provide 
for inseason retention limit adjustments 
and fishery closures to respond to the 
unpredictable nature of BFT availability 
on the fishing grounds, the migratory 
nature of this species, and the regional 
variations in the BFT fishery. The 
closure of the southern area Angling 
category trophy fishery is necessary to 
prevent any further overharvest of the 
southern area trophy fishery subquota. 
NMFS provides notification of closures 
by publishing the notice in the Federal 
Register, emailing individuals who have 
subscribed to the Atlantic HMS News 
electronic newsletter, and updating the 
information posted on the Atlantic 
Tunas Information Line and on 
hmspermits.noaa.gov. 

These fisheries are currently 
underway and delaying this action 
would be contrary to the public interest 
as it could result in excessive trophy 

BFT landings that may result in future 
potential quota reductions for the 
Angling category and potentially other 
BFT quota categories, depending on the 
magnitude of a potential Angling 
category overharvest. NMFS must close 
the southern area trophy BFT fishery 
before additional landings of these sizes 
of BFT accumulate. Therefore, the AA 
finds good cause under 5 U.S.C. 
553(b)(B) to waive prior notice and the 
opportunity for public comment. For all 
of the above reasons, there is good cause 
under 5 U.S.C. 553(d) to waive the 30- 
day delay in effectiveness. 

This action is being taken under 50 
CFR 635.28(a)(1), and is exempt from 
review under Executive Order 12866. 

Authority: 16 U.S.C. 971 et seq. and 1801 
et seq. 

Dated: April 8, 2014. 
Emily H. Menashes, 
Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 
[FR Doc. 2014–08155 Filed 4–8–14; 4:15 pm] 

BILLING CODE 3510–22–P 
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DEPARTMENT OF AGRICULTURE 

Federal Crop Insurance Corporation 

7 CFR Part 457 

[Docket No. FCIC–13–0003] 

RIN 0563–AC42 

Common Crop Insurance Regulations; 
Pear Crop Provisions 

AGENCY: Federal Crop Insurance 
Corporation, USDA. 
ACTION: Proposed rule. 

SUMMARY: The Federal Crop Insurance 
Corporation (FCIC) proposes to amend 
the Common Crop Insurance 
Regulations, Pear Crop Provisions. The 
intended effect of this action is to 
improve coverage available to pear 
producers, to clarify existing policy 
provisions to better meet the needs of 
insured producers, and to reduce 
vulnerability to program fraud, waste, 
and abuse. Changes are also proposed to 
the Optional Coverage for Pear Quality 
Adjustment Endorsement to broaden 
coverage available to producers to 
manage their risk more effectively. The 
proposed changes will be effective for 
the 2015 and succeeding crop years. 
DATES: Written comments and opinions 
on this proposed rule will be accepted 
until close of business May 12, 2014 and 
will be considered when the rule is to 
be made final. 
ADDRESSES: FCIC prefers that comments 
be submitted electronically through the 
Federal eRulemaking Portal. You may 
submit comments, identified by Docket 
ID No. FCIC–13–0003, by any of the 
following methods: 

• Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

• Mail: Director, Product 
Administration and Standards Division, 
Risk Management Agency, United States 
Department of Agriculture, P.O. Box 
419205, Kansas City, MO 64133–6205. 

All comments received, including 
those received by mail, will be posted 
without change to http://

www.regulations.gov, including any 
personal information provided, and can 
be accessed by the public. All comments 
must include the agency name and 
docket number or Regulatory 
Information Number (RIN) for this rule. 
For detailed instructions on submitting 
comments and additional information, 
see http://www.regulations.gov. If you 
are submitting comments electronically 
through the Federal eRulemaking Portal 
and want to attach a document, we ask 
that it be in a text-based format. If you 
want to attach a document that is a 
scanned Adobe PDF file, it must be 
scanned as text and not as an image, 
thus allowing FCIC to search and copy 
certain portions of your submissions. 
For questions regarding attaching a 
document that is a scanned Adobe PDF 
file, please contact the RMA Web 
Content Team at (816) 823–4694 or by 
email at rmaweb.content@rma.usda.gov. 

Privacy Act: Anyone is able to search 
the electronic form of all comments 
received for any dockets by the name of 
the individual submitting the comment 
(or signing the comment, if submitted 
on behalf of an association, business, 
labor union, etc.). You may review the 
complete User Notice and Privacy 
Notice for Regulations.gov at http://
www.regulations.gov/#!privacyNotice. 
FOR FURTHER INFORMATION CONTACT: Tim 
Hoffmann, Director, Product 
Administration and Standards Division, 
Risk Management Agency, United States 
Department of Agriculture, Beacon 
Facility, Stop 0812, Room 421, P.O. Box 
419205, Kansas City, MO 64141–6205, 
telephone (816) 926–7730. 
SUPPLEMENTARY INFORMATION: 

Executive Order 12866 

This rule has been determined to be 
not-significant for the purposes of 
Executive Order 12866 and, therefore, it 
has not been reviewed by the Office of 
Management and Budget (OMB). 

Paperwork Reduction Act of 1995 

Pursuant to the provisions of the 
Paperwork Reduction Act of 1995 (44 
U.S.C. chapter 35), the collections of 
information in this rule have been 
approved by OMB under control 
number 0563–0053. 

E-Government Act Compliance 

FCIC is committed to complying with 
the E-Government Act of 2002, to 
promote the use of the Internet and 

other information technologies to 
provide increased opportunities for 
citizen access to Government 
information and services, and for other 
purposes. 

Unfunded Mandates Reform Act of 
1995 

Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA), establishes 
requirements for Federal agencies to 
assess the effects of their regulatory 
actions on State, local, and tribal 
governments and the private sector. 
This rule contains no Federal mandates 
(under the regulatory provisions of title 
II of the UMRA) for State, local, and 
tribal governments or the private sector. 
Therefore, this rule is not subject to the 
requirements of sections 202 and 205 of 
UMRA. 

Executive Order 13132 
It has been determined under section 

1(a) of Executive Order 13132, 
Federalism, that this rule does not have 
sufficient implications to warrant 
consultation with the States. The 
provisions contained in this rule will 
not have a substantial direct effect on 
States, or on the relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 

Executive Order 13175 
This rule has been reviewed in 

accordance with the requirements of 
Executive Order 13175, Consultation, 
and Coordination with Indian Tribal 
Governments. The review reveals that 
this regulation will not have substantial 
and direct effects on Tribal governments 
and will not have significant Tribal 
implications. 

Regulatory Flexibility Act 
FCIC certifies that this regulation will 

not have a significant economic impact 
on a substantial number of small 
entities. Program requirements for the 
Federal crop insurance program are the 
same for all producers regardless of the 
size of their farming operation. For 
instance, all producers are required to 
submit an application and acreage 
report to establish their insurance 
guarantees and compute premium 
amounts, and all producers are required 
to submit a notice of loss and 
production information to determine the 
amount of an indemnity payment in the 

VerDate Mar<15>2010 18:33 Apr 10, 2014 Jkt 232001 PO 00000 Frm 00001 Fmt 4702 Sfmt 4702 E:\FR\FM\11APP1.SGM 11APP1m
st

oc
ks

til
l o

n 
D

S
K

4V
P

T
V

N
1P

R
O

D
 w

ith
 P

R
O

P
O

S
A

LS

http://www.regulations.gov/#!privacyNotice
http://www.regulations.gov/#!privacyNotice
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:rmaweb.content@rma.usda.gov
http://www.regulations.gov


20111 Federal Register / Vol. 79, No. 70 / Friday, April 11, 2014 / Proposed Rules 

event of an insured cause of crop loss. 
Whether a producer has 10 acres or 
1000 acres, there is no difference in the 
kind of information collected. To ensure 
crop insurance is available to small 
entities, the Federal Crop Insurance Act 
authorizes FCIC to waive collection of 
administrative fees from limited 
resource farmers. FCIC believes this 
waiver helps to ensure that small 
entities are given the same opportunities 
as large entities to manage their risks 
through the use of crop insurance. A 
Regulatory Flexibility Analysis has not 
been prepared since this regulation does 
not have an impact on small entities, 
and, therefore, this regulation is exempt 
from the provisions of the Regulatory 
Flexibility Act (5 U.S.C. 605). 

Federal Assistance Program 
This program is listed in the Catalog 

of Federal Domestic Assistance under 
No. 10.450. 

Executive Order 12372 
This program is not subject to the 

provisions of Executive Order 12372, 
which requires intergovernmental 
consultation with State and local 
officials. See the Notice related to 7 CFR 
part 3015, subpart V, published at 48 FR 
29115, June 24, 1983. 

Executive Order 12988 
This proposed rule has been reviewed 

in accordance with Executive Order 
12988 on civil justice reform. The 
provisions of this rule will not have a 
retroactive effect. The provisions of this 
rule will preempt State and local laws 
to the extent such State and local laws 
are inconsistent herewith. With respect 
to any direct action taken by FCIC or 
action by FCIC directing the insurance 
provider to take specific action under 
the terms of the crop insurance policy, 
the administrative appeal provisions 
published at 7 CFR part 11, or 7 CFR 
part 400, subpart J for determinations of 
good farming practices, as applicable, 
must be exhausted before any action 
against FCIC for judicial review may be 
brought. 

Environmental Evaluation 
This action is not expected to have a 

significant economic impact on the 
quality of the human environment, 
health, or safety. Therefore, neither an 
Environmental Assessment nor an 
Environmental Impact Statement is 
needed. 

Background 
FCIC proposes to amend the Common 

Crop Insurance Regulations (7 CFR part 
457) by revising § 457.111 Pear Crop 
Provisions, to be effective for the 2015 

and succeeding crop years. Several 
requests have been made for changes to 
improve the coverage offered by 
clarifying and strengthening existing 
policy provisions, adding provisions to 
improve the integrity of the program, 
and revising the Optional Coverage for 
Pear Quality Adjustment Endorsement. 

The proposed changes are as follows: 
1. FCIC proposes to remove all 

references to section titles of the Basic 
Provisions. This information is 
currently contained in parenthesis 
following references to section numbers 
of the Basic Provisions throughout the 
Crop Provisions. The section numbers 
should provide sufficient guidance to 
locate the applicable provision. 

2. Section 1—FCIC proposes to 
remove the definition of ‘‘varietal 
group’’ and replace it with the term 
type, the unit structure will be by type 
as specified in the Special Provisions. 

3. Section 2—FCIC proposes to revise 
section 2 to allow optional units by 
irrigated and non-irrigated practices. 
Some northeastern regions have both 
practices available and this change will 
allow producers to insure their non- 
irrigated acreage separately from their 
irrigated acreage. Optional units will 
also be available by type if specified in 
the Special Provisions. This change is 
recommended to offer insureds 
additional risk management options and 
to be consistent with other perennial 
crop policies. 

4. Section 3—FCIC proposes to revise 
section 3(a) to allow different coverage 
levels and price election percentages by 
type. The risks may not be the same for 
each type of pear so this gives the 
producer an opportunity to tailor the 
coverage to the specific risks associated 
with each type. 

FCIC proposes to redesignate section 
3(c) and add subparagraphs (1) through 
(4) for determining production to count 
before and after the beginning insurance 
period if the producer fails to notify us 
of circumstances that may reduce their 
production guarantee. This language is 
proposed to clarify establishment of the 
production guarantee. 

5. Section 6—FCIC proposes a 
revision to section 6(c) to allow the 
insurance provider to consent to a 
different level of production than is 
specified in the Crop Provisions or 
Special Provisions. Currently the 
producer must get a written agreement 
from FCIC to obtain coverage. Under the 
proposed provisions, the Special 
Provisions may establish the production 
level or the insurance provider may 
approve a level of production in writing 
after completing an inspection. This 
change is proposed to allow the 

approval of the level of production to be 
made without a written agreement. 

6. Section 8—FCIC proposes a 
revision of section 8(a) for clarity of 
content and ease in reading. FCIC 
proposes to redesignate section 8(a)(2) 
as 8(a)(3). FCIC proposes revising the 
redesignated section 8(a)(3), which is 
the calendar date for the end of 
insurance by providing end of insurance 
dates by type. This proposed change 
better aligns the end of insurance period 
with the time the fruit will be mature 
and harvested. This proposed change 
may affect the APH databases’ of some 
insureds that have acreage of summer or 
fall pears currently insured as ‘‘all 
others’’ making it necessary to 
reconfigure their databases. However, 
this change will provide consistency in 
classification and grading standards. 

7. Section 9—FCIC proposes to revise 
this section to clarify that losses due to 
insufficient or improper application of 
pest controls or disease controls are not 
covered causes of loss. 

8. Section 10—FCIC proposes to add 
a new section 10(a), to advise insureds 
that representative samples must be left 
in the event of damage. This provision 
is added to be consistent with other 
crop policies and allows insurance 
providers the opportunity to verify 
damage and its cause. 

9. Section 11—FCIC proposes to add 
an example at the end of section 11(b)(7) 
to illustrate the settlement of claim. 

FCIC proposes to revise the minimum 
size requirement from 180 to 165 or 
smaller for California pear quality 
adjustment under section 
11(c)(3)(iii)(A). This change was 
recommended by the California Pear 
Advisory Board to align with industry 
standards. 

10. Section 13(b)—FCIC proposes to 
revise the coverage available under the 
Pear Quality Adjustment Endorsement. 
The current endorsement provides 
quality adjustment for damage caused 
by hail that does not grade U.S. No. 2 
or better in accordance with United 
States Standards for Grades of Summer 
and Fall Pears, United States Standards 
for Grades of Winter Pears, or United 
States Standards for Grades of Pears for 
Processing. FCIC proposes revising the 
endorsement to include quality 
adjustment for all insured causes of loss 
for pears that do not grade a U.S. No.1 
in accordance with the United States 
Standards for Grades of Summer and 
Fall Pears or United States Standards for 
Grades of Winter Pears. The United 
States Standards for Grades of Pears for 
Processing have been removed from the 
endorsement because processing pears 
are covered in the base policy. The 
proposed Optional Coverage for Pear 
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Quality Adjustment Endorsement has 
also changed the grading standard from 
a U.S. No. 2 to a U.S. No. 1. The change 
to insure a higher standard should prove 
to be more valuable to producers. This 
change was made at the request of 
producers who want to manage their 
risk more effectively. Premium rating for 
the changes in this endorsement will 
also be reviewed to establish 
appropriate premium rates to maintain 
actuarial soundness. 

FCIC proposes removing references 
pertaining to all cull production as 
found at the end of provision 13(b)(2), 
13(c), and 13(e). Currently, pears that 
are knocked down to the ground by 
wind, or that are frozen and cannot be 
packed or marketed as fresh pears are 
considered culls. The proposed quality 
endorsement will include all insured 
causes of loss, therefore, damage caused 
by wind or freeze will be covered. 
Under the proposed quality 
endorsement, pears grading a U.S. No. 1 
will be production to count at the full 
value. FCIC proposes adding a new 
section 13(b)(3) stating any production 
sold as U.S. No. 1 or better will be 
included as production to count under 
this option. 

This change is proposed at the request 
of producers and industry personnel as 
the value of lower grade pears has 
diminished. 

FCIC proposes adding a new section 
13(d), stating that production to count 
under the endorsement will not apply in 
determining the producer’s actual 
production history (APH). The APH will 
be based on all harvested and appraised 
marketable production from insurable 
acreage. This change is proposed in 
order to maintain consistency in APH 
reporting, as coverage is optional for the 
pear quality endorsement and can be 
cancelled in writing on or before the 
cancellation date; therefore, the APH 
can vary significantly from year to year. 

FCIC proposes to include an example 
at the end of the endorsement to 
demonstrate how the quality adjustment 
would be administered. 

Other minor editorial changes have 
been made to make the provisions more 
effective and consistent with other 
similar Crop Provisions. 

List of Subjects in 7 CFR Part 457 

Crop insurance, Pear, Reporting and 
recordkeeping requirements. 

Proposed Rule 

Accordingly, as set forth in the 
preamble, the Federal Crop Insurance 
Corporation proposes to amend 7 CFR 
part 457 effective for the 2015 and 
succeeding crop years as follows: 

PART 457—COMMON CROP 
INSURANCE REGULATIONS 

■ 1. The authority citation for 7 CFR 
part 457 continues to read as follows: 

Authority: 7 U.S.C. 1506(l), 1506(o). 

■ 2. Amend § 457.111 as follows: 
■ a. In the introductory text by 
removing ‘‘2011’’ and adding ‘‘2015’’ in 
its place; 
■ b. In section 1 by removing the 
definition of ‘‘varietal group’’; 
■ c. By revising section 2: 
■ d. In section 3 by: 
■ i. Removing the phrase ‘‘(Insurance 
Guarantees, Coverage Levels, and Prices 
for Determining Indemnities)’’ in the 
introductory text; 
■ ii. Revising paragraph (a); 
■ iii. Revising paragraph (b) 
introductory text by: removing the 
phrase ‘‘(Insurance Guarantees, 
Coverage Levels, and Prices for 
Determining Indemnities)’’; and 
removing ‘‘varietal group’’ and adding 
the term ‘‘type’’ in its place; 
■ iv. Revising paragraph 3(b)(4)(iii); 
■ v. Redesignating paragraph (c) as (d); 
and 
■ vi. Adding new paragraph (c); 
■ e. In section 4 by removing the phrase 
‘‘(Contract Changes)’’ in the 
introductory text; 
■ f. In section 5 by removing the phrase 
‘‘(Life of Policy, Cancellation, and 
Termination)’’ in the introductory text; 
■ g. Amend section 6 by: 
■ i. Removing the phrase ‘‘(Insured 
Crop)’’ in the introductory text; 
■ ii. Revising paragraph (c); 
■ h. In section 7 by removing the phrase 
‘‘(Insurable Acreage)’’ in the 
introductory text; 
■ i. Amend section 8 by: 
■ i. Revising paragraphs (a) introductory 
text and (a)(1); 
■ ii. Redesignating paragraph (a)(2) as 
paragraph (a)(3) and revising newly 
redesignated paragraph (a)(3); 
■ iii. Redesignating paragraph (c) as 
paragraph (a)(2) and revising newly 
redesignated paragraph (a)(2); 
■ iv. Redesignating paragraph (d) as 
paragraph (a)(4); and 
■ v. Removing the phrase ‘‘(Insurance 
Period)’’ in paragraph (b) introductory 
text; 
■ j. Amend section 9 by: 
■ i. Removing the phrase ‘‘(Cause of 
Loss)’’ in paragraph (a) introductory 
text; 
■ ii. Adding new paragraphs (a)(6) and 
(7); 
■ iii. Removing the phrase ‘‘(Cause of 
Loss)’’ in paragraph (b) introductory 
text; 
■ iv. Removing paragraphs (b)(1) and 
(b)(1)(i) and (ii); and 

■ v. Redesignating paragraphs (b)(2) and 
(3) as (b)(1) and (2) respectively; 
■ k. Amend section 10 by: 
■ i. Designating the undesignated 
paragraph at the beginning of the 
section as paragraph (b) and removing 
the phrase ‘‘(Duties in the Event of 
Damage or Loss)’’ in newly redesignated 
paragraph (b); 
■ ii. Redesignating paragraphs (a), (b), 
and (c) as paragraphs (b)(1), (2), and (3) 
respectively; and 
■ iii. Adding a new paragraph (a); 
■ l. Amend section 11 by: 
■ i. Removing the term ‘‘varietal group’’ 
in paragraph (b)(1) and replacing it with 
the term ‘‘type’’; 
■ ii. Revising paragraph (b)(2); 
■ iii Revising paragraph (b)(4); 
■ iv. Removing the word ‘‘this’’ in 
paragraph (b)(6) and adding the word 
‘‘the’’ in its place; 
■ v. Revising paragraph (b)(7); 
■ vi. In paragraph (c)(3)(iii)(A) by 
removing the number ‘‘180’’ and adding 
the number ‘‘165’’ in its place; and 
■ vii. Removing the phrase ‘‘varietal 
group’’ in paragraph (c)(3)(iii)(B) and 
adding in its place the term ‘‘type’’; 
■ m. By revising section 13. 

The revisions and additions read as 
follows: 

§ 457.111 Pear crop insurance provisions. 

* * * * * 

2. Unit Division 

In addition to the provisions in 
section 34 of the Basic Provisions, 
optional units may be established if 
each optional unit is: 

(a) Located on non-contiguous land; 
or 

(b) A type specified in the Special 
Provisions. 

3. * * * 
(a) You may select different coverage 

levels and percent of price elections for 
each type in the county as specified in 
the Special Provisions. For example, if 
you choose 75 percent coverage level 
and 100 percent of the maximum price 
election for one type, you may choose 
65 percent coverage level and 75 
percent of the maximum price election 
for another type. If you elect the 
Catastrophic Risk Protection (CAT) level 
of insurance for any pear type, the CAT 
level of coverage will be applicable to 
all insured pear acreage for all types in 
the county. 

(b) * * * 
(4) * * * 
(iii) Any other information that we 

request in order to establish your 
approved yield. 

(c) We will reduce the yield used to 
establish your production guarantee, as 
necessary, based on our estimate of the 
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effect of any situation listed in sections 
3(b)(1) through (b)(4). If the situation 
occurred: 

(1) Before the beginning of the 
insurance period, the yield used to 
establish your production guarantee will 
be reduced for the current crop year 
regardless of whether the situation was 
due to an insured or uninsured cause of 
loss (If you fail to notify us of any 
circumstance that may reduce your 
yields from previous levels, we will 
reduce the yield used to establish your 
production guarantee at any time we 
become aware of the circumstance); 

(2) After the beginning of the 
insurance period and you notify us by 
the production reporting date, the yield 
used to establish your production 
guarantee will be reduced for the 
current crop year only if the potential 
reduction in the yield used to establish 
your production guarantee is due to an 
uninsured cause of loss; or 

(3) After the beginning of the 
insurance period and you fail to notify 
us by the production reporting date, 
production lost due to uninsured causes 
equal to the amount of the reduction in 
yield used to establish your production 
guarantee will be applied in 
determining any indemnity (see section 
11(c)(1)(ii)). We will reduce the yield 
used to establish your production 
guarantee for the subsequent crop year. 
* * * * * 

6. * * * 
(c) That are grown on trees that have 

produced an average of at least five (5) 
tons of pears per acre in at least one of 
the four most recent crop years unless 
the Special Provisions establishes a 
lower production level or we inspect 
such acreage and give our approval in 
writing; and 
* * * * * 

8. * * * 
(a) In accordance with the provisions 

of section 11 of the Basic Provisions: 
(1) For the year of application, 

coverage begins: 
(i) In California, on February 1, except 

that if your application is received after 
January 22 but prior to February 1, 
insurance will attach on the 10th day 
after your properly completed 
application is received in our local 
office, unless we inspect the acreage 
during the 10-day period and determine 
that it does not meet insurability 
requirements (You must provide any 
information that we require for the crop 
or to determine the condition of the 
orchard); or 

(ii) In all other states, on November 
21, except that, if your application is 
received after November 11 but prior to 
November 21, insurance will attach on 

the 10th day after your properly 
completed application is received in our 
local office, unless we inspect the 
acreage during the 10-day-period and 
determine that it does not meet 
insurability requirements (You must 
provide any information that we require 
for the crop or to determine the 
condition of the orchard). 

(2) For each subsequent crop year that 
the policy remains continuously in 
force, coverage begins on the day 
immediately following the end of the 
insurance period for the prior crop year. 
Policy cancellation that results solely 
from transferring an existing policy to a 
different insurance provider for a 
subsequent crop year will not be 
considered a break in continuous 
coverage. 

(3) The calendar date for the end of 
the insurance period for each crop year 
is: 

(i) September 15 for all types of 
summer or fall pears; 

(ii) October 15 for all types of winter 
pears; or 

(iii) As otherwise provided for 
specific types in the Special Provisions. 
* * * * * 

9. * * * 
(a) * * * 
(6) Insects, but not damage due to 

insufficient or improper application of 
pest control measures; or 

(7) Plant disease, but not damage due 
to insufficient or improper application 
of disease control measures. 
* * * * * 

10. * * * 
(a) In accordance with the 

requirements of section 14 of the Basic 
Provisions, you must leave 
representative samples in accordance 
with our procedures. 
* * * * * 

11. * * * 
(b) * * * 
(2) Multiplying the results of section 

11(b)(1) by your price election for each 
type, if applicable; 
* * * * * 

(4) Multiplying the total production to 
be counted of each type, if applicable, 
by your price election; 
* * * * * 

(7) Multiplying the result of section 
11(b)(6) by your share. 

Basic Coverage Example: You have a 100 
percent share of a 20-acre pear orchard. You 
elect 100 percent of the $500/ton price 
election. You have a production guarantee of 
15 tons/acre; you are only able to produce 10 
tons of pears per acre. Your indemnity will 
be calculated as follows: 

(1) 20 acres × 15 tons/acre = 300-ton 
production guarantee; 

(2) $500/ton (100 percent of the price 
election) × 300-ton production guarantee; 

(3) = $150,000 value of production 
guarantee; 

(4) 20 acres × 10 tons = 200-ton production 
to count; 

(5) $500/ton (100 percent of the price 
election) × 200-ton production to count = 
$100,000 value of production to count; 

(6) $150,000 value of production guarantee 
¥ $100,000 value of production to count = 
$50,000 loss; and 

(7) $50,000 × 100 percent share = $50,000 
indemnity payment. 

[End of Example] 
* * * * * 

13. Pear Quality Adjustment 
Endorsement 

In the event of a conflict between the 
Pear Crop Insurance Provisions and this 
option, this option will control. 

(a) This endorsement applies to any 
crop year, provided: 

(1) The insured pears are located in a 
State designated for such coverage on 
the actuarial documents and for which 
there is designated a premium rate for 
this endorsement; 

(2) You have not elected to insure 
your pears under the Catastrophic Risk 
Protection (CAT) Endorsement; 

(3) You elect it on your application or 
other form approved by us, and do so 
on or before the sales closing date for 
the initial crop year for which you wish 
it to be effective. By doing so, you agree 
to pay the additional premium 
designated in the actuarial documents 
for this optional coverage; and 

(4) You or we do not cancel it in 
writing on or before the cancellation 
date. Your election of CAT coverage for 
any crop year after this endorsement is 
effective will be considered as notice of 
cancellation of this endorsement by you. 

(b) If the fresh pear production is 
damaged by an insured cause of loss, 
and if eleven percent (11%) or more of 
the harvested and appraised production 
does not grade at least U. S. No. 1 in 
accordance with applicable United 
States Standards for Grades of Summer 
and Fall Pears or the United States 
Standards for Grades of Winter Pears as 
applicable, the amount of production to 
count will be reduced as follows: 

(1) By two percent (2%) for each full 
one percentage point (1%) in excess of 
ten percent (10%), when eleven percent 
(11%) through sixty percent (60%) of 
the pears fail the grade standard; or 

(2) By one hundred percent (100%) 
when more than sixty percent (60%) of 
the pears fail the grade standard. 

(3) Notwithstanding sections 13(b)(1) 
and (2), if you sell any of your fresh pear 
production as U. S. No. 1 or better, all 
such sold production will be included 
as production to count under this 
option. 
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(c) Marketable production that grades 
less than U.S. No. 1 due to uninsurable 
causes not covered by this endorsement 
will not be reduced. 

(d) Any adjustments that reduce your 
production to count under this option 
will not be applicable when 
determining production to count for 
Actual Production History purposes. 

Optional Coverage for Pear Quality 
Adjustment Example: You have a 100 percent 
share of a 20-acre pear orchard. You have a 
production guarantee of 15 tons/acre. You 
elect 100 percent of the $500/ton price 
election. You are only able to produce 10 
tons/acre and only 7.5 tons/acre grade a U. 
S. No. 1 or better. Assuming you do not sell 
any of your fresh pear production as U. S. 
No. 1 or better, your indemnity would be 
calculated as follows: 

(A) 20 acres × 15 tons per acre = 300 tons 
production guarantee; 

(B) 300 tons production guarantee × $500/ 
ton = $150,000 value of production 
guarantee; 

(C) The value of fresh pear production to 
count is determined as follows: 

(i) 200 tons harvested production minus 
150 tons that graded U.S. No. 1 or better = 
50 tons failing to make grade; 

(ii) 50 tons failing grade/200 tons of 
production = 25 percent of production failing 
to grade U.S. No. 1 or better; 

(iii) In accordance with section 13(b)(1): 25 
percent minus 10 percent = 15 percent in 
excess of 10 percent allowance failing to 
make grade; 

(iv) 15 percent × 2 = 30 percent total 
quality adjustment for pears failing to grade 
U.S. No. 1; 

(v) 200 tons production × 30 percent 
quality adjustment = 60 tons of pears failing 
to make grade; 

(vi) 200 tons production minus 60 tons 
failing to make grade = 140 tons of quality 
adjusted fresh pear production to count; 

(vii) 140 tons of quality adjusted fresh pear 
production to count × $500/ton price election 
= $70,000 value of fresh pear production to 
count; 

(D) $150,000 value of production guarantee 
minus $70,000 value of fresh pear production 
to count = $80,000 value of loss; 

(E) $80,000 value of loss × 100 percent 
share = $80,000 indemnity payment. 

[End of Example] 

Signed in Washington, DC, on March 25, 
2014. 

Brandon C. Willis, 
Manager, Federal Crop Insurance 
Corporation. 
[FR Doc. 2014–07155 Filed 4–10–14; 8:45 am] 

BILLING CODE 3410–08–P 

DEPARTMENT OF ENERGY 

10 CFR Part 431 

[Docket No. EERE–2014–BT–STD–0015] 

RIN 1904–AB23 

Energy Conservation Program for 
Certain Industrial Equipment: Energy 
Conservation Standards for 
Commercial Heating, Air-Conditioning, 
and Water-Heating Equipment 

AGENCY: Office of Energy Efficiency and 
Renewable Energy, Department of 
Energy. 
ACTION: Notice of data availability and 
request for public comment. 

SUMMARY: The Energy Policy and 
Conservation Act of 1975 (EPCA), as 
amended, directs the U.S. Department of 
Energy (DOE) to establish energy 
conservation standards for certain 
commercial and industrial equipment, 
including commercial heating, air- 
conditioning, and water-heating 
equipment. Of particular relevance here, 
the statute also requires that each time 
the corresponding consensus standard— 
the American Society of Heating, 
Refrigerating and Air-Conditioning 
Engineers, Inc. (ASHRAE)/Illuminating 
Engineering Society (IES) Standard 
90.1—is amended by the industry, DOE 
must assess whether there is a need to 
update the uniform national energy 
conservation standards for the same 
equipment covered under EPCA. 
ASHRAE officially released an amended 
version of this industry standard 
(ASHRAE Standard 90.1–2013), on 
October 9, 2013, thereby triggering 
DOE’s related obligations under EPCA. 
As a first step in meeting this statutory 
requirement, today’s notice of data 
availability (NODA) discusses the 
results of DOE’s analysis of the energy 
savings potential of amended energy 
conservation standards for certain types 
of commercial equipment covered by 
ASHRAE Standard 90.1. The energy 
savings potentials are based upon either 
the efficiency levels specified in the 
amended industry standard (i.e., 
ASHRAE Standard 90.1–2013) or more- 
stringent levels that would result in 
significant additional conservation of 
energy and are technologically feasible 
and economically justified. DOE is 
publishing this NODA to: announce the 
results and preliminary conclusions of 
DOE’s analysis of potential energy 
savings associated with amended 
standards for this equipment, and 
request public comment on this 
analysis, as well as the submission of 
data and other relevant information. 

DATES: DOE will accept written 
comments, data, and information 
regarding this NODA no later than May 
12, 2014. 
ADDRESSES: Any comments submitted 
must identify the NODA for ASHRAE 
Equipment and provide the docket 
number EERE–2014–BT–STD–0015 
and/or Regulatory Information Number 
(RIN) 1904–AB23. Interested parties are 
encouraged to submit comments 
electronically. However, comments may 
be submitted by any of the following 
methods: 

• Federal eRulemaking Portal: 
www.regulations.gov. Follow the 
instructions for submitting comments. 

• Email: ComHeatingACWHEquip
2014STD0015@ee.doe.gov. Include 
docket number EERE–2014–BT–STD– 
0015 and/or RIN number 1904–AB23 in 
the subject line of the message. All 
comments should clearly identify the 
name, address, and, if appropriate, 
organization of the commenter. Submit 
electronic comments in WordPerfect, 
Microsoft Word, PDF, or ASCII file 
format, and avoid the use of special 
characters or any form of encryption. 

• Postal Mail: Ms. Brenda Edwards, 
U.S. Department of Energy, Building 
Technologies Office, Mailstop EE–5B, 
1000 Independence Avenue SW., 
Washington, DC 20585–0121. If 
possible, please submit all items on a 
compact disc (CD), in which case it is 
not necessary to include printed copies. 
(Please note that comments sent by mail 
are often delayed and may be damaged 
by mail screening processes.) 

• Hand Delivery/Courier: Ms. Brenda 
Edwards, U.S. Department of Energy, 
Building Technologies Office, Sixth 
Floor, 950 L’Enfant Plaza SW., 
Washington, DC 20024. Telephone: 
(202) 586–2945. If possible, please 
submit all items on a CD, in which case 
it is not necessary to include printed 
copies. 

No telefacsimilies (faxes) will be 
accepted. For detailed instructions on 
submitting comments and additional 
information on the rulemaking process, 
see section IV of this document (Public 
Participation). 

Docket: The docket is available for 
review at http://www.regulations.gov, 
including Federal Register notices, 
comments, and other supporting 
documents/materials throughout the 
rulemaking process. All documents in 
the docket are listed in the 
www.regulations.gov index. However, 
not all documents listed in the index 
may be publicly available, such as 
information that is exempt from public 
disclosure. 

A link to the docket Web page can be 
found at: http://www.regulations.gov/
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1 For editorial reasons, upon codification in the 
U.S. Code, Part C was redesignated Part A–1. 

2 All references to EPCA in this document refer 
to the statute as amended through the American 
Energy Manufacturing Technical Corrections Act 
(AEMTCA), Pub. L. 112–210 (Dec. 18, 2012). 

3 Although EPCA does not explicitly define the 
term ‘‘amended’’ in the context of ASHRAE 
Standard 90.1, DOE provided its interpretation of 
what would constitute an ‘‘amended standard’’ in 
a final rule published in the Federal Register on 
March 7, 2007 (hereafter referred to as the ‘‘March 
2007 final rule’’). 72 FR 10038. In that rule, DOE 
stated that the statutory trigger requiring DOE to 
adopt uniform national standards based on 
ASHRAE action is for ASHRAE to change a 
standard for any of the equipment listed in EPCA 
section 342(a)(6)(A)(i) (42 U.S.C. 6313(a)(6)(A)(i)) by 
increasing the energy efficiency level for that 
equipment type. Id. at 10042. In other words, if the 
revised ASHRAE Standard 90.1 leaves the standard 
level unchanged or lowers the standard, as 
compared to the level specified by the national 
standard adopted pursuant to EPCA, DOE does not 
have the authority to conduct a rulemaking to 
consider a higher standard for that equipment 
pursuant to 42 U.S.C. 6313(a)(6)(A). DOE 
subsequently reiterated this position in a final rule 
published in the Federal Register on July 22, 2009. 
74 FR 36312, 36313. 

However, in the AEMTCA amendments to EPCA 
in 2012, Congress modified several provisions 
related to ASHRAE Standard 90.1 equipment. In 
relevant part, DOE is now triggered to act whenever 
ASHRAE Standard 90.1’s ‘‘standard levels or design 
requirements under that standard’’ are amended. 
(42 U.S.C. 6313(a)(6)(A)(i)) Furthermore, DOE is 
now required to conduct an evaluation of each class 
of covered equipment in ASHRAE Standard 90.1 
‘‘every 6 years.’’ (42 U.S.C. 6313(a)(6)(C)(i)) For any 
covered equipment for which more than 6 years has 
elapsed since issuance of the most recent final rule 
establishing or amending a standard for such 
equipment, DOE must publish either the required 
notice of determination that standards do not need 

Continued 

# !docketDetail;D=EERE-2014-BT-STD- 
0015. This Web page contains a link to 
the docket for this notice on the 
www.regulations.gov site. The 
www.regulations.gov Web page contains 
simple instructions on how to access all 
documents, including public comments, 
in the docket. See section IV, ‘‘Public 
Participation,’’ for information on how 
to submit comments through 
www.regulations.gov. 

For information on how to submit a 
comment or review other public 
comments and the docket, contact Ms. 
Brenda Edwards at (202) 586–2945 or by 
email: Brenda.Edwards@ee.doe.gov. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Ashley Armstrong, U.S. Department of 
Energy, Office of Energy Efficiency and 
Renewable Energy, Building 
Technologies Office, EE–5B, 1000 
Independence Avenue SW., 
Washington, DC 20585–0121. 
Telephone: (202) 586–6590. Email: 
Ashley.Armstrong@ee.doe.gov. 

Mr. Eric Stas, U.S. Department of 
Energy, Office of the General Counsel, 
GC–71, 1000 Independence Avenue 
SW., Washington, DC 20585–0121. 
Telephone: (202) 586–9507. Email: 
Eric.Stas@hq.doe.gov. 
SUPPLEMENTARY INFORMATION: 
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I. Introduction 

A. Authority 
Title III, Part C 1 of the Energy Policy 

and Conservation Act of 1975 (EPCA or 
the Act), Public Law 94–163 (42 U.S.C. 
6311–6317, as codified), added by 
Public Law 95–619, Title IV, § 441(a), 
established the Energy Conservation 
Program for Certain Industrial 
Equipment, which includes the 
commercial heating, air-conditioning, 
and water-heating equipment that is the 
subject of this rulemaking.2 In general, 
this program addresses the energy 
efficiency of certain types of commercial 
and industrial equipment. Relevant 
provisions of the Act specifically 
include definitions (42 U.S.C. 6311), test 
procedures (42 U.S.C. 6314), labelling 
provisions (42 U.S.C. 6315), energy 
conservation standards (42 U.S.C. 6313), 
and the authority to require information 
and reports from manufacturers (42 
U.S.C. 6316). 

In relevant part here, EPCA contains 
mandatory energy conservation 
standards for commercial heating, air- 
conditioning, and water-heating 
equipment. (42 U.S.C. 6313(a)) 
Specifically, the statute sets standards 
for small, large, and very large 
commercial package air-conditioning 
and heating equipment, packaged 
terminal air conditioners (PTACs) and 
packaged terminal heat pumps (PTHPs), 
warm-air furnaces, packaged boilers, 
storage water heaters, instantaneous 
water heaters, and unfired hot water 
storage tanks. Id. In doing so, EPCA 
established Federal energy conservation 
standards that generally correspond to 

the levels in the American Society of 
Heating, Refrigerating and Air- 
Conditioning Engineers (ASHRAE) 
Standard 90.1, Energy Standard for 
Buildings Except Low-Rise Residential 
Buildings, as in effect on October 24, 
1992 (i.e., ASHRAE Standard 90.1– 
1989), for each type of covered 
equipment listed in 42 U.S.C. 6313(a). 
The Energy Independence and Security 
Act of 2007 (EISA 2007) further 
amended EPCA by adding definitions 
and setting minimum standards for 
single-package vertical air conditioners 
(SPVACs) and single-package vertical 
heat pumps (SPVHPs), which are 
collectively referred to as single-package 
vertical units (SPVUs). (42 U.S.C. 
6313(a)(10)(A)) The standards for 
SPVACs and SPVHPs established by 
EISA 2007 corresponded to the levels 
contained in ASHRAE Standard 90.1– 
2004, which originated as addendum 
‘‘d’’ to Standard 90.1–2001. 

In acknowledgement of technological 
changes that yield energy efficiency 
benefits, Congress directed DOE through 
EPCA to consider amending the existing 
Federal energy efficiency standard for 
each type of equipment listed, each time 
ASHRAE Standard 90.1 is amended 
with respect to such equipment. (42 
U.S.C. 6313(a)(6)(A)) For each type of 
equipment, EPCA directs that, if 
ASHRAE Standard 90.1 is amended,3 
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to be amended or a NOPR with proposed standards 
by December 31, 2013. DOE has incorporated these 
new statutory mandates into its rulemaking process 
for covered ASHRAE 90.1 equipment. 

4 This industry standard is developed with input 
from a number of organizations—most prominently 
ASHRAE, the American National Standards 
Institute (ANSI), and the Illuminating Engineering 
Society (IES). Therefore, this document may 
sometimes be referred to more formally as ANSI/
ASHRAE/IES Standard 90.1–2013. See 
www.ashrae.org for more information. 

5 EPCA contains what is commonly known as an 
‘‘anti-backsliding’’ provision. (42 U.S.C. 6316(a); 42 
U.S.C. 6295(o)(1)) This provision mandates that the 
Secretary not prescribe any amended standard that 
either increases the maximum allowable energy use 
or decreases the minimum required energy 
efficiency of covered equipment. The AEMTCA 
amendments to EPCA added this requirement to 
Part A–1 directly at 42 U.S.C. 6313(a)(6)(B)(iii)(I). 

6 In deciding whether a more stringent standard 
is economically justified, DOE must review 
comments on the proposed standard, and then 
determine whether the benefits of the standard 
exceed its burdens by considering the following 
seven factors to the greatest extent practicable: 

(1) The economic impact on manufacturers and 
consumers subject to the standard; 

(2) The savings in operating costs throughout the 
estimated average life of the product in the type (or 
class), compared to any increase in the price, initial 
charges, or maintenance expenses of the products 
likely to result from the standard; 

(3) The total projected amount of energy savings 
likely to result directly from the standard; 

(4) Any lessening of product utility or 
performance likely to result from the standard; 

(5) The impact of any lessening of competition, 
as determined in writing by the Attorney General, 
likely to result from the standard; 

(6) The need for national energy conservation; 
and 

(7) Other factors the Secretary considers relevant. 
(42 U.S.C. 6316(a); 42 U.S.C. 6295(o)(2)(B)(i)–(ii)) 

The AEMTCA amendments to EPCA added this 
requirement to Part A–1 directly at 42 U.S.C. 
6313(a)(6)(B)(ii). 

7 The Secretary may not prescribe an amended 
standard if interested persons have established by 
a preponderance of evidence that the amended 
standard would likely result in unavailability in the 
U.S. of any covered product type or class of 
performance characteristics, such as reliability, 
features, capacities, sizes, and volumes that are 
substantially similar to those generally available in 
the U.S. at the time of the Secretary’s finding. (42 
U.S.C. 6316(a); 42 U.S.C. 6295(o)(4)) The AEMTCA 
amendments to EPCA added this requirement to 
Part A–1 directly at 42 U.S.C. 6313(a)(6)(B)(iii)(II). 

DOE must adopt amended standards at 
the new efficiency level in ASHRAE 
Standard 90.1, unless clear and 
convincing evidence supports a 
determination that adoption of a more- 
stringent level as a national standard 
would produce significant additional 
energy savings and be technologically 
feasible and economically justified. (42 
U.S.C. 6313(a)(6)(A)(ii)) If DOE decides 
to adopt as a national standard the 
minimum efficiency levels specified in 
the amended ASHRAE Standard 90.1, 
DOE must establish such standard not 
later than 18 months after publication of 
the amended industry standard. (42 
U.S.C. 6313(a)(6)(A)(ii)(I)) However, if 
DOE determines that a more-stringent 
standard is justified under 42 U.S.C. 
6313(a)(6)(A)(ii)(II), then DOE must 
establish such more-stringent standard 
not later than 30 months after 
publication of the amended ASHRAE 
Standard 90.1. (42 U.S.C. 6313(a)(6)(B)) 

As a preliminary step in the process 
of reviewing the changes to ASHRAE 
Standard 90.1, EPCA directs DOE to 
publish in the Federal Register for 
public comment an analysis of the 
energy savings potential of amended 
energy efficiency standards within 180 
days after ASHRAE Standard 90.1 is 
amended with respect to any of the 
covered products specified under 42 
U.S.C. 6313(a). (42 U.S.C. 6313(a)(6)(A)) 

On October 9, 2013, ASHRAE 
officially released for distribution and 
made public ASHRAE Standard 90.1– 
2013.4 This action by ASHRAE triggered 
DOE’s obligations under 42 U.S.C. 
6313(a)(6), as outlined previously. This 
notice of data availability (NODA) 
presents the analysis of the energy 
savings potential of amended energy 
efficiency standards, as required under 
42 U.S.C. 6313(a)(6)(A)(i). 

B. Purpose of the Notice of Data 
Availability 

As explained previously, DOE is 
publishing today’s NODA as a 
preliminary step pursuant to EPCA’s 
requirements for DOE to consider 
amended energy conservation standards 
for certain types of commercial 
equipment covered by ASHRAE 
Standard 90.1, whenever ASHRAE 
amends its standard to increase the 

energy efficiency level for that 
equipment type. Specifically, this 
NODA presents for public comment 
DOE’s analysis of the potential energy 
savings for amended national energy 
conservation standards for these types 
of commercial equipment based on: (1) 
The amended efficiency levels 
contained within ASHRAE Standard 
90.1–2013, and (2) more-stringent 
efficiency levels. DOE describes these 
analyses and preliminary conclusions 
and seeks input from interested parties, 
including the submission of data and 
other relevant information. 

DOE is not required by EPCA to 
review additional changes in ASHRAE 
Standard 90.1–2013 for those equipment 
types where ASHRAE did not increase 
the efficiency level or change the design 
requirements compared to the existing 
Federal energy conservation standards. 
For those types of equipment for which 
efficiency levels or design requirements 
clearly did not change, DOE has 
conducted no further analysis. 
Therefore, DOE carefully examined the 
changes for such equipment in ASHRAE 
Standard 90.1 in order to thoroughly 
evaluate the amendments in ASHRAE 
90.1–2013, thereby permitting DOE to 
determine what action, if any, is 
required under its statutory mandate. 

Section II of this notice contains a 
discussion of DOE’s evaluation of each 
ASHRAE equipment type for which 
energy conservation standards have 
been set pursuant to EPCA (‘‘covered 
equipment’’), in order for DOE to 
determine whether the amendments in 
ASHRAE Standard 90.1–2013 have 
resulted in increased efficiency levels or 
changes in design requirements. For 
covered equipment types determined to 
have increased efficiency levels or 
changes in design requirements in 
ASHRAE Standard 90.1–2013, DOE 
subjected that equipment to further 
analysis as discussed in section III of 
this NODA. 

In summary, the energy savings 
analysis presented in this NODA is a 
preliminary step required under 42 
U.S.C. 6313(a)(6)(A)(i). After review of 
the public comments on this NODA, if 
DOE determines that the amended 
efficiency levels in ASHRAE Standard 
90.1–2013 have the potential for 
additional energy savings for types of 
equipment currently covered by 
uniform national standards, DOE will 
commence a rulemaking to consider 
amended standards, based upon either 
the efficiency levels in ASHRAE 
Standard 90.1–2013 or more-stringent 
efficiency levels that would be expected 
to result in significant additional 
conservation of energy and are 
technologically feasible and 

economically justified. In conducting 
such rulemaking, DOE will address the 
general rulemaking requirements for all 
energy conservation standards, such as 
the anti-backsliding provision 5 (42 
U.S.C. 6316(a); 42 U.S.C. 6295(o)(1); 42 
U.S.C. 6313(a)(6)(B)(iii)(I)), the criteria 
for making a determination that a 
standard is economically justified 6 (42 
U.S.C. 6316(a); 42 U.S.C. 
6295(o)(2)(B)(i)–(ii); 42 U.S.C. 
6313(a)(6)(B)(ii)), and the prohibition on 
making unavailable existing products 
with performance characteristics 
generally available in the United 
States.7 (42 U.S.C. 6316(a); 42 U.S.C. 
6295(o)(4); 42 U.S.C. 
6313(a)(6)(B)(iii)(II)). 

C. Background 

1. ASHRAE Standard 90.1–2013 
As noted previously, ASHRAE 

released a new version of ASHRAE 
Standard 90.1 on October 9, 2013. The 
ASHRAE standard addresses efficiency 
levels for many types of commercial 
heating, ventilating, air-conditioning 
(HVAC), and water-heating equipment 
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covered by EPCA. ASHRAE Standard 
90.1–2013 revised the efficiency levels 
for certain commercial equipment, but 
for the remaining equipment, ASHRAE 
left in place the preexisting levels (i.e. 
the efficiency levels specified in EPCA 
or the efficiency levels in ASHRAE 
Standard 90.1–2010). ASHRAE 
Standard 90.1–2013 did not change any 
of the design requirements for the 
commercial (HVAC) and water-heating 
equipment covered by EPCA. 

Table I.1 shows the equipment classes 
(and corresponding efficiency levels) for 
which efficiency levels in ASHRAE 
Standard 90.1–2013 (for metrics 
included in Federal energy conservation 
standards) differed from the previous 
version of ASHRAE Standard 90.1 (i.e., 
ASHRAE Standard 90.1–2010). Table I.1 
also displays the existing Federal energy 
conservation standards for those 
equipment classes. Section II of this 
document assesses each of these 

equipment types to determine whether 
the amendments in ASHRAE Standard 
90.1–2013 constitute increased energy 
efficiency levels, which would 
necessitate further analysis of the 
potential energy savings from amended 
Federal energy conservation standards; 
the conclusions of this assessment are 
presented in the final column of Table 
I.1. 

TABLE I.1—FEDERAL ENERGY CONSERVATION STANDARDS AND ENERGY EFFICIENCY LEVELS IN ASHRAE STANDARD 
90.1–2013 FOR SPECIFIC TYPES OF COMMERCIAL EQUIPMENT * 

ASHRAE equipment class ** 

Energy 
efficiency 
levels in 
ASHRAE 

standard 90.1–2010 

Energy 
efficiency 
levels in 
ASHRAE 

standard 90.1–2013 

Federal 
energy 

conservation 
standards 

Energy-Savings 
potential analysis 

required? 

Commercial Package Air-Conditioning and Heating Equipment—Air-Cooled 

Air-Cooled Air Conditioner, 3-Phase, Single- 
Package, <65,000 Btu/h.

13.0 SEER .......................... 14.0 SEER ..........................
(as of 1/1/2015) 

13.0 SEER .......................... Yes. 
See section II.A.1. 

Air-Cooled Heat Pump, 3-Phase, Single- 
Package, <65,000 Btu/h.

13.0 SEER ..........................
7.7 HSPF 

14.0 SEER ..........................
8.0 HSPF 
(as of 1/1/2015) 

13.0 SEER ..........................
7.7 HSPF 

Yes. 
See section II.A.1. 

Air-Cooled Heat Pump, 3-Phase, Split Sys-
tem, <65,000 Btu/h.

13.0 SEER ..........................
7.7 HSPF 

14.0 SEER ..........................
8.2 HSPF 
(as of 1/1/2015) 

13.0 SEER ..........................
7.7 HSPF 

Yes. 
See section II.A.1. 

Commercial Package Air-Conditioning and Heating Equipment—Water Source 

Water-Source Heat Pump, <17,000 Btu/h ...... 11.2 EER .............................
4.2 COP 

12.2 EER .............................
4.3 COPH *** 

11.2 EER .............................
4.2 COP 

Yes. 
See section II.A.2. 

Water-Source Heat Pump, ≥17,000 and 
<65,000 Btu/h.

12.0 EER .............................
4.2 COP 

13.0 EER .............................
4.3 COPH *** 

12.0 EER .............................
4.2 COP 

Yes. 
See section II.A.2. 

Water-Source Heat Pump, ≥65,000 and 
<135,000 Btu/h.

12.0 EER .............................
4.2 COP 

13.0 EER .............................
4.3 COPH *** 

12.0 EER .............................
4.2 COP 

Yes. 
See section II.A.2. 

Commercial Package Air-Conditioning and Heating Equipment—PTACs ‡‡ 

Package Terminal Air Conditioner, <7,000 
Btu/h, Standard Size (New Construction) †.

EER = 11.7 .........................
(as of 10/8/12) 

EER = 11.9 .........................
(as of 1/1/2015) 

EER = 11.7 ......................... Yes. 
See section II.A.3. 

Package Terminal Air Conditioner, ≥7,000 
and ≤15,000 Btu/h, Standard Size (New 
Construction) †.

EER = 13.8 ¥ (0.300 × 
Cap ††).

(as of 10/8/12) 

EER = 14.0 ¥ (0.300 × 
Cap ††).

(as of 1/1/2015) 

EER = 13.8 ¥ (0.300 × 
Cap ††).

Yes. 
See section II.A.3. 

Package Terminal Air Conditioner, >15,000 
Btu/h, Standard Size (New Construction) †.

EER = 9.3 ...........................
(as of 10/8/12) 

EER = 9.5 ...........................
(as of 1/1/2015) 

EER = 9.3 ........................... Yes. 
.See section II.A.3. 

Commercial Package Air-Conditioning and Heating Equipment—SDHV and TTW 

Through-the-Wall (TTW), Air-Cooled Heat 
Pumps, ≤30,000 Btu/h.

13.0 SEER ..........................
7.4 HSPF 

12.0 SEER ..........................
7.4 HSPF 

13.0 SEER ..........................
7.7 HSPF 

No. 
See section II.A.4. 

Small-Duct, High-Velocity, Air-Cooled (SDHV) 
Air Conditioners, <65,000 Btu/h.

10.0 SEER .......................... 11.0 SEER .......................... 13.0 SEER .......................... No. 
See section II.A.4. 

Small-Duct, High-Velocity, Air-Cooled Heat 
Pumps, <65,000 Btu/h.

10.0 SEER ..........................
HSPF not listed ††† 

11.0 SEER ..........................
6.8 HSPF 

13.0 SEER ..........................
7.7 HSPF 

No. 
See section II.A.4. 

Commercial Package Air-Conditioning and Heating Equipment—SPVACs and SPVHPs 

Single Package Vertical Air Conditioners, 
<65,000 Btu/h.

9.0 EER ............................... 10.0 EER ............................. 9.0 EER ............................... Yes. 
See section II.A.5. 

Single Package Vertical Air Conditioners, 
≥65,000 and <135,000 Btu/h.

8.9 EER ............................... 10.0 EER ............................. 8.9 EER ............................... Yes. 
See section II.A.5. 

Single Package Vertical Air Conditioners, 
≥135,000 and <240,000 Btu/h.

8.6 EER ............................... 10.0 EER ............................. 8.6 EER ............................... Yes. 
See section II.A.5. 

Single Package Vertical Heat Pumps, 
<65,000 Btu/h.

9.0 EER ...............................
3.0 COP 

10.0 EER .............................
3.0 COPH *** 

9.0 EER ...............................
3.0 COP 

Yes. 
See section II.A.5. 

Single Package Vertical Heat Pumps, 
≥65,000 and <135,000 Btu/h.

8.9 EER ...............................
3.0 COP 

10.0 EER .............................
3.0 COPH *** 

8.9 EER ...............................
3.0 COP 

Yes. 
See section II.A.5. 

Single Package Vertical Heat Pumps, 
≥135,000 and <240,000 Btu/h.

8.6 EER ...............................
2.9 COP 

10.0 EER .............................
3.0 COPH *** 

8.6 EER ...............................
2.9 COP 

Yes. 
See section II.A.5. 

Single Package Vertical Air Conditioners 
Nonweatherized Space Constrained, 
≤30,000 Btu/h.

N/A ...................................... 9.2 EER ............................... N/A ‡ .................................... No. 
See section II.A.5. 

Single Package Vertical Air Conditioners 
Nonweatherized Space Constrained, 
>30,000 and ≤36,000 Btu/h.

N/A ...................................... 9.0 EER ............................... N/A ‡ .................................... No. 
See section II.A.5. 
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8 ASHRAE 90.1–2013 also decreased the IEER 
levels for small, large, and very large air-cooled 
variable refrigerant flow equipment; however, on 
December 9, 2013, ASHRAE issued errata indicating 
that this was an error for air conditioners. See: 
https://www.ashrae.org/File%20Library/docLib/
StdsErrata/90-1-2013-IP_ErrataSheet_12-9- 
2013.pdf. DOE believes this was also an editorial 
error for heat pumps. 

9 In the case where there is no equipment on the 
market or insufficient data for analysis, DOE would 
adopt the ASHRAE level, as required by the statute, 
without further analysis. 

TABLE I.1—FEDERAL ENERGY CONSERVATION STANDARDS AND ENERGY EFFICIENCY LEVELS IN ASHRAE STANDARD 
90.1–2013 FOR SPECIFIC TYPES OF COMMERCIAL EQUIPMENT *—Continued 

ASHRAE equipment class ** 

Energy 
efficiency 
levels in 
ASHRAE 

standard 90.1–2010 

Energy 
efficiency 
levels in 
ASHRAE 

standard 90.1–2013 

Federal 
energy 

conservation 
standards 

Energy-Savings 
potential analysis 

required? 

Single Package Vertical Heat Pumps Non-
weatherized Space Constrained, ≤30,000 
Btu/h.

N/A ...................................... 9.2 EER ...............................
3.0 COPH 

N/A ‡ .................................... No. 
See section II.A.5. 

Single Package Vertical Heat Pumps Non-
weatherized Space Constrained, >30,000 
and ≤36,000 Btu/h.

N/A ...................................... 9.0 EER ...............................
3.0 COPH 

N/A ‡ .................................... No. 
See section II.A.5. 

Commercial Water Heaters 

Electric Storage Water Heaters, >12 kW, ≥20 
gal.

20 + 35 V 1/2 SL ‡‡, Btu/h .... 0.3 + 27/Vm
‡‡‡ %/h ............. 0.3 + 27/Vm

‡‡‡ %/h ............. No. 
See Section II.B. 

Gas Storage Water Heaters, >75,000 Btu/h, 
<4,000 Btu/h/gal.

80% Et; Q/800 + 110 V 1/2 
SL ◊, Btu/h.

80% Et; Q/799 + 16.6 V 1/2 
SL◊, Btu/h ◊◊.

80% Et; Q/800 + 110 Vr
1/2 

Btu/hr.
No. 
See section II.A.5. 

Oil Storage Water Heaters, >105,000 Btu/h, 
<4,000 Btu/h/gal.

78% Et; Q/800 + 110 V 1/2 
SL ◊, Btu/h.

80% Et; Q/799 + 16.6 V 1/2 
SL ◊, Btu/h ◊◊.

78% Et; Q/800 + 110 Vr
1/2 

Btu/hr.
Yes. 
See section II.A.5. 

Gas Instantaneous Water Heaters, ≥200,000 
Btu/h, ≥4,000 Btu/h/gal, ≥10 gal.

80% Et, Q/800 + 110 V 1/2 
SL ◊, Btu/h.

80% Et, Q/799 + 16.6 V 1/2 
SL ◊, Btu/h ◊◊.

80% Et, Q/800 + 110 Vr
1/2 

Btu/hr.
No. 
See section II.A.5. 

Oil Instantaneous Water Heaters, >210,000 
Btu/h, ≥4,000 Btu/h/gal, ≥10 gal.

78% Et, Q/800 + 110 V 1/2 
SL ◊, Btu/h.

78% Et, Q/799 + 16.6 V 1/2 
SL ◊, Btu/h ◊◊.

78% Et, Q/800 + 110 Vr
1/2 

Btu/hr.
No. 
See section II.A.5. 

* ‘‘Et’’ means thermal efficiency; ‘‘EER’’ means energy efficiency ratio; ‘‘SEER’’ means seasonal energy efficiency ratio; ‘‘HSPF’’ means heating seasonal perform-
ance factor; ‘‘COP’’ and ‘‘COPH’’ mean coefficient of performance; and ‘‘Btu/h’’ or ‘‘Btu/hr’’ means British thermal units per hour. 

** ASHRAE Standard 90.1–2013 equipment classes may differ from the equipment classes defined in DOE’s regulations, but no loss of coverage will occur (i.e., all 
previously covered DOE equipment classes remained covered equipment). 

*** While ASHRAE Standard 90.1–2013 added a subscript H to COP for all heat pumps, its definition for ‘‘coefficient of performance (COP), heat pump—heating’’ 
has not changed. As a result, DOE believes the subscript to be a clarifying change of nomenclature (to differentiate from the COP metric used for refrigeration) only, 
rather than a change to the metric itself. 

† ‘‘Standard size’’ refers to PTAC equipment with wall sleeve dimensions ≥16 inches high or ≥42 inches wide. For DOE’s purposes, this equipment class applies to 
standard-size equipment regardless of application (e.g., new construction or replacement). 

†† ‘‘Cap’’ means cooling capacity in kBtu/h at 95°F outdoor dry-bulb temperature. 
††† This may have been an editorial error in ASHRAE 90.1–2010. 
‡ While ASHRAE Standard 90.1–2013 added this equipment class, DOE believes that equipment falling into these classes is already covered by Federal standards, 

most commonly in the residential space-constrained central air conditioning equipment class with minimum standards of 12.0 SEER for air conditioners and heat 
pumps and 7.4 HSPF for heat pumps. See section II.A.5.1 of this NODA. 

‡‡ ‘‘V’’ means rated volume in gallons; ‘‘SL’’ means standby loss. 
‡‡‡ ‘‘Vm’’ means measured volume in tank. 
◊ ‘‘Q’’ means the nameplate input rate in Btu/hr; ‘‘V’’ means rated volume in gallons; ‘‘SL’’ means standby loss. DOE’s descriptor, ‘‘Vr,’’ also means rated volume in 

gallons and differs only in nomenclature. 
◊◊ As explained in section II.A of this NODA, DOE believes this level was a mistake; the formula for SI units was included instead of that for IP units. 

DOE notes that ASHRAE 90.1–2013 
also increased integrated energy 
efficiency ratio (IEER) levels for 
additional equipment not listed in Table 
I.1, including small, large, and very 
large air-cooled and water-cooled air 
conditioners and heat pumps.8 
However, because Federal energy 
conservation standards for this 
equipment do not use IEER as a rating 
metric, DOE is not triggered to review 
this equipment. In February 2013, DOE 
published a request for information 
(RFI) and notice of document 
availability for commercial air-cooled 
equipment. 78 FR 7296 (Feb. 1, 2013). 
In the RFI, DOE sought information on 
the merits of adopting IEER as the 
energy efficiency descriptor for small, 
large, and very large air-cooled 
commercial air conditioners and heat 
pumps. Should DOE adopt new 

standards using IEER as the metric, 
future increases in IEER levels in 
ASHRAE Standard 90.1–2013 as 
compared to the Federal energy 
conservation standards would trigger 
DOE to review its efficiency levels for 
that equipment? 

D. Summary of DOE’s Preliminary 
Assessment of Equipment for Energy 
Savings Analysis 

DOE has reached a preliminary 
conclusion for each of the classes of 
commercial equipment in ASHRAE 
Standard 90.1–2013 addressed in 
today’s NODA. For each class of 
commercial equipment addressed in 
this NODA, section II presents DOE’s 
initial determination as to whether 
ASHRAE increased the efficiency level 
for a given type of equipment (based on 
a rating metric used in the relevant 
Federal energy conservation standards), 
a change that would require an energy- 
savings potential analysis. As DOE is 
not required by EPCA to review 
additional changes in ASHRAE 
Standard 90.1–2013 for those equipment 
types where ASHRAE did not increase 
the efficiency level or change the design 

requirements, DOE has conducted no 
further analysis for those types of 
equipment where efficiency levels 
clearly did not change. Additionally, for 
equipment where ASHRAE Standard 
90.1–2013 has increased the level in 
comparison to the previous version of 
ASHRAE Standard 90.1, but the level 
does not exceed the current Federal 
standard level, DOE does not have the 
authority to conduct a rulemaking to 
consider a higher standard for that 
equipment pursuant to 42 U.S.C. 
6313(a)(6)(A) and did not perform a 
potential energy-savings analysis. For 
those equipment classes where 
ASHRAE increased the efficiency level 
(in comparison to the Federal standard), 
DOE performed an analysis of the 
energy-savings potential, unless DOE 
found no equipment in the market in 
that equipment class (in which case 
there is no potential for energy 
savings).9 
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10 ASHRAE Standard 90.1–2013 did not change 
any of the design requirements for the commercial 
(HVAC) and water-heating equipment covered by 
EPCA, so this potential category of change is not 
discussed in this section. 

Based upon DOE’s analysis, as 
discussed in section II, DOE has 
determined that ASHRAE increased the 
efficiency level for the following 
equipment categories: 

• Small Three-Phase Commercial Air- 
Cooled Air Conditioners (Single Package 
Only) and Heat Pumps (Single Package 
and Split System) <65,000 Btu/h; 

• Water Source Heat Pumps; 
• Packaged Terminal Air 

Conditioners (Standard Size); 
• Single Package Vertical Air 

Conditioners and Heat Pumps; and 
• Oil-Fired Storage Water Heaters. 
For most of those equipment classes, 

DOE found that equipment is available 
on the market and adequate information 
exists to reasonably estimate potential 
energy savings, and DOE performed an 
analysis of the energy-savings potential, 
which is described in section III. 
However, when DOE did not find 
equipment available on the market 
(such as for SPVACs and SPVHPs with 
capacities above 135,000 Btu/h), DOE 
did not perform a potential energy 
savings analysis. 

II. Discussion of Changes in ASHRAE 
Standard 90.1–2013 

Before beginning an analysis of the 
potential energy savings that would 
result from adopting the efficiency 
levels specified by ASHRAE Standard 
90.1–2013 or more-stringent efficiency 
levels, DOE first determined whether or 
not the ASHRAE Standard 90.1–2013 
efficiency levels actually represented an 
increase in efficiency above the current 
Federal standard levels or whether 
ASHRAE Standard 90.1–2013 adopted 
new design requirements, thereby 
triggering DOE action. This section 
contains a discussion of each equipment 
class where the ASHRAE Standard 
90.1–2013 efficiency level differs from 
the ASHRAE Standard 90.1–2010 level 
(based on a rating metric used in the 
relevant Federal energy conservation 
standards),10 along with DOE’s 
preliminary conclusion regarding the 
appropriate action to take with respect 
to that equipment. In addition, this 
section contains a discussion of DOE’s 
determination with regard to newly 
created equipment classes in ASHRAE 
Standard 90.1–2013 (i.e., 
nonweatherized, space-constrained 
SPVAC and SPVHP). Finally, this 
section provides a brief discussion of 
the test procedure updates contained in 
ASHRAE Standard 90.1–2013. 

A. Commercial Package Air- 
Conditioning and Heating Equipment 

EPCA, as amended, defines 
‘‘commercial package air conditioning 
and heating equipment’’ as air-cooled, 
evaporatively-cooled, water-cooled, or 
water source (not including ground 
water source) electrically operated, 
unitary central air conditioners and 
central air conditioning heat pumps for 
commercial use. (42 U.S.C. 6311(8)(A); 
10 CFR 431.92) EPCA also defines 
‘‘small,’’ ‘‘large,’’ and ‘‘very large’’ 
commercial package air conditioning 
and heating equipment based on the 
equipment’s rated cooling capacity. (42 
U.S.C. 6311(8)(B)-(D); 10 CFR 431.92) 
‘‘Small commercial package air 
conditioning and heating equipment’’ 
means equipment rated below 135,000 
Btu per hour (cooling capacity). (42 
U.S.C. 6311(8)(B); 10 CFR 431.92) 
‘‘Large commercial package air 
conditioning and heating equipment’’ 
means equipment rated (i) at or above 
135,000 Btu per hour; and (ii) below 
240,000 Btu per hour (cooling capacity). 
(42 U.S.C. 6311(8)(C); 10 CFR 431.92) 
‘‘Very large commercial package air 
conditioning and heating equipment’’ 
means equipment rated (i) at or above 
240,000 Btu per hour; and (ii) below 
760,000 Btu per hour (cooling capacity). 
(42 U.S.C. 6311(8)(D); 10 CFR 431.92) 

1. Air-Cooled Equipment 

The current Federal energy 
conservation standards for the three 
classes of air-cooled commercial 
package air conditioners and heat 
pumps for which ASHRAE Standard 
90.1–2013 amended efficiency levels are 
shown in Table I.1 and can be found in 
DOE’s regulations at 10 CFR 431.97. The 
Federal energy conservation standards 
for air-cooled air conditioners and heat 
pumps are differentiated based on the 
cooling capacity (i.e., small, large, or 
very large). For small equipment, there 
is an additional disaggregation into: (1) 
Equipment less than 65,000 Btu/h and 
(2) equipment greater than or equal to 
65,000 Btu/h and less than 135,000 Btu/ 
h. Three-phase equipment less than 
65,000 Btu/h, although commercial 
equipment, is rated with the same 
metric as residential single-phase 
equipment (i.e., SEER). Unlike the 
current Federal energy conservation 
standards, ASHRAE Standard 90.1 also 
differentiates the equipment that is less 
than 65,000 Btu/h into split system and 
single package subcategories. 
Historically, ASHRAE has set equivalent 
efficiency levels for this equipment; 
however, effective January 1, 2015, 
ASHRAE Standard 90.1–2013 increases 
the efficiency level for single package 

air conditioners but not split system air 
conditioners. The increased efficiency 
level for single package air conditioners 
surpasses the current Federal energy 
conservation standard level for the 
overall equipment class, while the 
efficiency level for split system air 
conditioners meets and does not exceed 
the Federal energy conservation 
standard for the overall equipment 
class. ASHRAE Standard 90.1–2013 also 
increases the efficiency levels, effective 
January 1, 2015, for both single package 
and split system air-cooled heat pumps, 
for SEER and HSPF, to efficiency levels 
that surpass the current Federal energy 
conservation standard levels. ASHRAE 
Standard 90.1–2013 increases the HSPF 
level for split systems above that for 
single package heat pumps. 

In the past, DOE has separated the 
equipment classes for three-phase air 
conditioners and heat pumps less than 
65,000 Btu/h into single package and 
split system classes, for a total of four 
classes. However, when EISA 2007 
increased the efficiency levels to 
identical levels across single package 
and split system equipment, effective in 
2008, DOE combined the equipment 
classes in the Code of Federal 
Regulations (CFR), resulting in only two 
equipment classes, one for air 
conditioners and one for heat pumps. 
Because ASHRAE has increased the 
standard for only single package air 
conditioners, and has increased the 
HSPF level to a more-stringent level for 
split system heat pumps than for single 
package heat pumps, and DOE is 
obligated to adopt, at a minimum, the 
increased level in ASHRAE 90.1–2013 
for that equipment class, DOE proposes 
to re-create separate equipment classes 
for single package and split system 
equipment in the overall equipment 
classes of small commercial package air 
conditioners and heat pumps (air- 
cooled, three-phase) less than 65,000 
Btu/h. DOE requests comment on 
whether it should re-create these 
separate equipment classes, which is 
identified as Issue 1 in section IV.B, 
‘‘Issues on Which DOE Seeks 
Comment.’’ 

DOE conducted an analysis of the 
potential energy savings due to 
amended standards for single package 
air conditioners and single package and 
split system heat pumps (air-cooled, 
three-phase, less than 65,000 Btu/h), 
which is described in section III of this 
NODA. DOE did not conduct an 
analysis of the potential energy savings 
for split system air conditioners. 
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11 2012 ASHRAE Handbook, Heating, Ventilating, 
and Air-Conditioning Systems and Equipment. 
ASHRAE, Atlanta, GA. Chapter 9 (Available at: 
https://www.ashrae.org/resources-publications/
description-of-the-2012-ashrae-handbook-hvac- 
systems-and-equipment). 

2. Water-Source Equipment 
The current Federal energy 

conservation standards for the three 
classes of commercial water source heat 
pumps for which ASHRAE Standard 
90.1–2013 amended efficiency levels are 
shown in Table I.1 and can be found in 
DOE’s regulations at 10 CFR 431.97. The 
Federal energy conservation standards 
for water source equipment are 
differentiated based on the cooling 
capacity. ASHRAE Standard 90.1–2013 
increased the energy efficiency levels 
for all three equipment classes to 
efficiency levels that surpass the current 
Federal energy conservation standard 
levels. Therefore, DOE conducted an 
analysis of the potential energy savings 
due to amended standards for this 
equipment, which is described in 
section III of this NODA. 

ASHRAE Standard 90.1–2013 also 
changed the name of this equipment 
class from ‘‘water source’’ to ‘‘water to 
air, water loop.’’ DOE believes this to be 
an editorial change only and that this 

new nomenclature refers to the same 
water source heat pump equipment 
covered by Federal energy conservation 
standards. ASHRAE also changed the 
descriptor for this equipment from COP 
to COPH. DOE believes this is also an 
editorial change to clarify the difference 
between COP for refrigeration and COP 
for heat pumps. DOE requests comment 
on whether these changes are other than 
editorial, which is identified as Issue 2 
in section IV.B, ‘‘Issues on Which DOE 
Seeks Comment.’’ 

EPCA does not define ‘‘water source 
heat pump’’ other than to exclude 
ground-water-source units from the 
definition of ‘‘commercial package air 
conditioning and heating equipment.’’ 
(42 U.S.C. 6311(8)(A)) However, DOE 
notes that there are several related types 
of water-source and ground-water- 
source heat pumps, as shown in Table 
II.1. ASHRAE Standard 90.1–2013 
included new nomenclature for all such 
types of heat pumps. DOE further notes 
that the vast majority of water-source 

(water-to-air, water-loop) heat pump 
models are also rated for performance in 
ground-loop or ground-water heat pump 
applications. It is DOE’s understanding 
that design differences of the models 
used in the different applications are 
minimal, including potentially more 
corrosion-resistant metal in the water 
coil (for open-loop systems only) and/or 
added insulation for ground-water or 
ground-loop systems. Efficiency ratings 
are different across these three 
application types primarily because of 
the different test conditions (ground and 
ground-water-source are tested with 
cooler entering water). Because of the 
similarity in models across application, 
DOE believes that increased efficiency 
standards for water-loop applications 
may affect heat pumps for ground- 
source and ground-water applications, 
although they are excluded from 
coverage. DOE is not aware of any 
differences between water-source heat 
pumps for residential and commercial 
applications. 

TABLE II.1—NOMENCLATURE FOR TYPES OF WATER-LOOP, GROUND-LOOP, AND GROUND-WATER-SOURCE HEAT PUMPS 

ASHRAE Standard 90.1–2010 ASHRAE Standard 90.1–2013 Test procedure 

Water-source (86° entering water) ...................................................... Water-to-air, water-loop ................................ ISO Standard 13256–1. 
Ground-water-source 59° entering water ............................................ Water-to-air, ground-water.
Ground-water source 77° entering water ............................................ Brine-to-air, ground-loop.
Water-source water-to-water 86° entering water ................................ Water-to-water, water-loop ........................... ISO Standard 13256–2. 
Water-source water-to-water 59° entering water ................................ Water-to-water, ground-water.
Ground-water-source brine-to-water 77° entering water .................... Brine-to-water, ground-loop.

As noted above, DOE views these 
changes in nomenclature as 
nonsubstantive in terms of the 
associated standard levels. 
Consequently, DOE is maintaining its 
current requirements for these 
equipment classes. 

However, DOE is considering adding 
a definition for ‘‘water-source heat 
pump’’ to the CFR that would include 
both single-phase and three-phase units 
of all capacities (up to 760,000 Btu/h) 
and would be applicable to water-to-air 
heat pumps. DOE is considering 
adapting the definition from that in the 
ASHRAE handbook: 11 ‘‘A water-source 
heat pump is a [single-phase or three- 
phase] reverse-cycle heat pump that 
uses [a circulating water loop] as the 
heat source for heating and as the heat 
sink for cooling. The main components 
are a compressor, refrigerant-to-water 
heat exchanger, refrigerant-to-air heat 
exchanger, refrigerant expansion 

devices, and refrigerant reversing 
valve.’’ DOE requests comment on this 
definition, which is identified as Issue 
3 in section IV.B, ‘‘Issues on Which DOE 
Seeks Comment.’’ 

3. Packaged Terminal Air Conditioners 

EPCA defines a ‘‘packaged terminal 
air conditioner’’ as ‘‘a wall sleeve and a 
separate unencased combination of 
heating and cooling assemblies 
specified by the builder and intended 
for mounting through the wall. It 
includes a prime source of refrigeration, 
separable outdoor louvers, forced 
ventilation, and heating availability by 
builder’s choice of hot water, steam, or 
electricity.’’ (42 U.S.C. 6311(10)(A); 10 
CFR 431.92) 

In February 2013, DOE published a 
notice of public meeting and availability 
of the Framework Document regarding 
energy conservation standards for 
packaged terminal air conditioners and 
heat pumps standards. 78 FR 12252 
(Feb. 22, 2013). This framework was 
published as a first step toward meeting 
the six-year look back requirement 
specified in EISA 2007. (42 U.S.C. 
6313(a)(6)(C)(i)) As part of the six-year 

look back, DOE expects to issue a notice 
of proposed rulemaking (NOPR) for 
PTAC and PTHP equipment that will 
include equipment classes for which 
ASHRAE Standard 90.1–2013 increased 
efficiency levels (i.e., standard-size 
PTACs), as well as those for which it 
did not. The PTACs/PTHPs NOPR will 
be issued along a timeline that meets the 
six-year look back requirements (for 
those equipment classes where DOE was 
not triggered), as well as either the 18 
or 30 month timeline noted previously 
(for those equipment classes where DOE 
was triggered). 

The current Federal energy 
conservation standards for the three 
classes of PTACs for which ASHRAE 
Standard 90.1–2013 amended efficiency 
levels are shown in Table I.1 and are 
found in DOE’s regulations at 10 CFR 
431.97. The Federal energy conservation 
standards for PTACs are differentiated 
based on the cooling capacity and 
physical dimensions (standard versus 
nonstandard size). ASHRAE Standard 
90.1–2013 increased the energy 
efficiency levels for all three standard- 
size PTAC equipment classes to 
efficiency levels that meet those for 
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12 In the EISA 2007 amendments to EPCA, 
Congress renumbered several statutory definitions 
to accommodate new definitions. Consequently, the 
definition for ‘‘harvest rate’’ was moved from 42 
U.S.C. 6311(21) to 42 U.S.C. 6311(22). However, in 
a separate provision, EISA 2007 provided for a 
definition of ‘‘single package vertical air 
conditioner’’ at 42 U.S.C. 6311(22). Similarly, EISA 
2007 added a definition for ‘‘single package vertical 
heat pump’’ at 42 U.S.C. 6311(23), which given the 
other definitions present, probably should have 
been codified at 42 U.S.C. 6311(24). DOE has 
implemented these statutory provisions as if the 
drafting error had not occurred. 

PTHPs and surpass the current Federal 
energy conservation standard levels for 
PTACs. Therefore, DOE conducted an 
analysis of the potential energy savings 
due to amended standards for standard- 
size PTACs, which is described in 
section III of this NODA. 

4. Small-Duct, High-Velocity, and 
Through-The-Wall Equipment 

EPCA does not separate small-duct 
high-velocity (SDHV) or through-the- 
wall (TTW) heat pumps from other 
types of small commercial package air- 
conditioning and heating equipment in 
its definitions. (42 U.S.C. 6311(8)) 
Therefore, EPCA’s definition of ‘‘small 
commercial package air conditioning 
and heating equipment’’ would include 
SDHV and TTW heat pumps. 

ASHRAE Standard 90.1–2013 
appeared to change some of the 
efficiency levels for these classes of 
equipment. Specifically, ASHRAE 
Standard 90.1–2010 had increased the 
cooling efficiency requirements for TTW 
heat pumps to 13.0 SEER in comparison 
to the efficiency levels of 12.0 SEER in 
ASHRAE Standard 90.1–2007. However, 
in March 2011, ASHRAE issued 
Proposed Addendum h for public 
review that would correct the minimum 
SEER for this equipment to 12.0 SEER, 
and this addendum was approved and 
incorporated into ASHRAE Standard 
90.1–2013. Therefore, this change in 
ASHRAE Standard 90.1–2013 was 
correcting an editorial error in ASHRAE 
Standard 90.1–2010. 

For SDHV air conditioners and heat 
pumps, ASHRAE Standard 90.1–2013 
increases the cooling efficiency 
requirement from 10.0 SEER to 11.0 
SEER. It also includes a heating 
efficiency requirement for SDHV heat 
pumps of 6.8 HSPF, which was present 
in ASHRAE 90.1–2007 but not ASHRAE 
90.1–2010 (which DOE also thought to 
be an editorial error). These changes 
were made through Addendum bj to 
ASHRAE 90.1–2010, which noted that 
the previously adopted Addendum j to 
ASHRAE Standard 90.1–2010 had 
deleted the SDHV equipment class 
entirely because all SDHV models sold 
were single-phase residential products, 
but that Addendum bj was re- 
establishing the equipment class 
because manufacturers had expressed 
an intention to introduce three-phase 
equipment to the market. In addition, 
Addendum bj noted that it contained 
minimum efficiency levels identical to 
those established by DOE for single- 
phase residential SDHV products. 

The DOE standards for both 
commercial TTW and SDHV air 
conditioners, which are 13.0 SEER, and 
for heat pumps, which are 13.0 SEER 

and 7.7 HSPF, were established for the 
overall equipment category of small 
commercial package air-conditioning 
and heating equipment by EISA 2007, 
which amended EPCA. (42 U.S.C. 
6313(a)(7)(D)) Because the ASHRAE 
Standard 90.1–2013 efficiency levels for 
TTW and SDHV equipment are less than 
those in the DOE standards, DOE has 
tentatively concluded that it is not 
required to take action on this 
equipment at this time. 

5. Single-Package Vertical Air 
Conditioners and Single-Package 
Vertical Heat Pumps 

EPCA, as amended, defines ‘‘single 
package vertical air conditioner’’ as air- 
cooled commercial package air 
conditioning and heating equipment 
that: 

(1) is factory-assembled as a single 
package that: 

(i) has major components that are 
arranged vertically; 

(ii) is an encased combination of 
cooling and optional heating 
components; and 

(iii) is intended for exterior mounting 
on, adjacent interior to, or through an 
outside wall; 

(2) is powered by a single- or 3-phase 
current; 

(3) may contain one or more separate 
indoor grilles, outdoor louvers, various 
ventilation options, indoor free air 
discharges, ductwork, wall plenum, or 
sleeves; and 

(4) has heating components that may 
include electrical resistance, steam, hot 
water, or gas, but may not include 
reverse cycle refrigeration as a heating 
means. (42 U.S.C. 6311(22);12 10 CFR 
431.92) 

EPCA, as amended, defines ‘‘single 
package vertical heat pump’’ as a single- 
package vertical air conditioner that 

(1) uses reverse cycle refrigeration as 
its primary heat source; and 

(2) may include secondary 
supplemental heating by means of 
electrical resistance, steam, hot water, or 
gas. (42 U.S.C. 6311(23); 10 CFR 431.92) 

The current Federal energy 
conservation standards for the six 
classes of SPVUs for which ASHRAE 

Standard 90.1–2013 amended efficiency 
levels are shown in Table I.1 and can be 
found in DOE’s regulations at 10 CFR 
431.97. The product classes for SPVACs 
and SPVHPs, as well as their attendant 
Federal energy conservation standards, 
are differentiated based on cooling 
capacity. ASHRAE Standard 90.1–2013 
increased the energy efficiency levels 
for all six equipment classes to 
efficiency levels that surpass the current 
Federal energy conservation standard 
levels. Therefore, DOE conducted an 
analysis of the potential energy savings 
due to amended standards for this 
equipment, which is described in 
section III of this NODA. 

DOE reviewed the SPVU market and 
identified several models of SPVUs in 
the 65,000 Btu/h or less equipment 
class. However, DOE did not identify 
any models of SPVUs in the large 
category ≥135,000 Btu/h and <240,000 
Btu/h or any models of SPVHPs in the 
category ≥65,000 Btu/h and <135,000 
Btu/h. As a result of the apparent lack 
of a market for large SPVUs and for 
SPVHPs ≥65,000 Btu/h and <135,000 
Btu/h, DOE conducted complete 
preliminary energy saving estimates 
only for the equipment classes SPVAC 
and SPVHP <65,000 Btu/h and SPVACs 
≥65,000 Btu/h and <135,000 Btu/h. For 
the equipment classes with no market, 
DOE would adopt the ASHRAE levels as 
the Federal standard, as required by the 
statute, without further analysis. 

6. Consideration of a Space-Constrained 
Single-Package Vertical Unit Equipment 
Class 

ASHRAE Standard 90.1–2013 created 
a new equipment class for SPVACs and 
SPVHPs used in space-constrained 
applications. Specifically, ASHRAE 
defined ‘‘nonweatherized space 
constrained single-package vertical 
unit’’ as a SPVAC or SPVHP that meets 
all of the following requirements: 

(1) is for indoor use only; 
(2) has rated cooling capacities no 

greater than 36,000 Btu/h; 
(3) is a single-package unit requiring 

opening in an exterior wall with overall 
exterior dimensions that require or use 
an existing sleeve that meets one of the 
following criteria: 

1. width of less than 32 inches and a 
height of less than 45 inches 

2. fits inside an existing 1,310 in2 
opening; 

(4) is commonly installed in site-built 
commercial buildings; 

(5) is of a similar cooling capacity 
and, if a heat pump, similar heating 
capacity; 

(6) draws outdoor air for heat 
exchange directly through an existing 
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13 AHRI Directory of Certified Product 
Performance can be accessed at: http:// 
www.ahridirectory.org/ahridirectory/pages/ 
home.aspx. 

14 DOE defined a product class for space- 
constrained central air conditioners, a consumer 
product type, in a January 22, 2001 final rule, 
which DOE stated would include through-the-wall 
products among several other types of space- 
constrained products. However, DOE did not set 
minimum standards for the space-constrained 
product class. 66 FR 7170, 7197. In a May 23, 2002 
final rule, DOE established a separate product class 
with minimum standards for through-the-wall 
products. 67 FR 36368, 36406. Upon establishing 
that product class, DOE also provided in its 
definition of ‘‘through-the-wall air conditioner’’ that 
the class would cease to exist on January 23, 2010. 
Id. In a June 27, 2011 direct final rule, DOE stated 
that products in the through-the-wall product class 
of central air conditioners would meet the 
definition of a ‘‘space constrained central air 
conditioner.’’ 76 FR 37408, 37446. The American 
Energy Manufacturing Technical Corrections Act 
(AEMTCA), Pub. L. 112–210 (enacted Dec. 18, 
2012), prescribed definitions for ‘‘through-the-wall 
central air conditioner’’ and ‘‘through-the-wall 
central air conditioning heat pump.’’ 42 U.S.C. 
6295(d)(4)(A)(ii). In a proposed rule published on 
December 20, 2013 78FR77019, DOE proposed to 
eliminate the previous definition for through-the- 
wall products and adopted these statutory 
definitions. DOE noted that such products must be 
assigned to a product class based on the product’s 
characteristics and suggested that most would be 
assigned to one of the space-constrained product 
classes. 

opening, used for both inlet and outlet, 
in the exterior wall; 

(7) is restricted to applications where 
an existing air conditioner, heat pump, 
or gas/electric unit, installed in an 
existing exterior wall opening, is to be 
replaced; and 

(8) bears a permanent ‘‘Replacement’’ 
marking, conspicuously placed and 
clearly indicating that its application is 
limited to installations where an 
existing air conditioner or heat pump is 
to be replaced. 

DOE has carefully considered the 
possibility of establishing an equipment 
class for space-constrained SPVUs. After 
reviewing the SPVU market, DOE 
identified two distinct market segments: 
(1) Traditional SPVUs, which are 
typically wall hung or installed indoors 
and intended for use in schools, 
telecommunications shelters, office 
buildings, and similar applications; and 
(2) through-the-wall units that are being 
classified as SPVUs and are designed to 
be installed through-the-wall in hotels, 
apartments, dormitories, assisted living 
facilities, and other similar applications 
(i.e., ‘‘lodging’’ applications). Many of 
the units that are intended primarily for 
use in lodging applications would meet 
the definition of a space-constrained 
SPVU in ASHRAE Standard 90.1–2013, 
while conversely, none of the models 
that were intended primarily to serve 
traditional SPVU applications meet the 
criteria. 

In examining the models that would 
meet the definition of a ‘‘space 
constrained SPVU’’ under ASHRAE 
Standard 90.1–2013, DOE discovered 
that certain models that are currently 
classified by manufacturers and in the 
Air-Conditioning, Heating, and 
Refrigeration Institute (AHRI) 
Directory 13 as being an SPVU do not 
have major components arranged 
vertically, which is a key provision in 
the SPVAC and SPVHP definitions 
provided by EPCA (and discussed 
earlier in this section). For the purposes 
of determining the applicability of DOE 
energy conservation standards, the 
product classification is based on the 
applicable product and equipment 
definitions in EPCA and DOE’s 
regulations. DOE does not consider 
models without the major components 
arranged vertically to be SPVUs. 
Depending on the product 
characteristics (e.g., electrical power 
phase, capacity), these models should 
be classified, tested, and certified to 
DOE as compliant with the applicable 

standards for either central air 
conditioners or one of the other 
equipment types provided by DOE 
regulations. Accordingly, DOE did not 
consider these models in its analyses of 
SPVUs and did not evaluate them when 
making a determination regarding 
whether to establish a space-constrained 
equipment class within the SPVU 
equipment type. 

Furthermore, while reviewing the 
market to consider a potential space- 
constrained SPVU equipment class, 
DOE also discovered that many models 
characterized by industry as SPVUs, 
particularly those that are primarily 
used for lodging applications (which 
were also the models that met the 
ASHRAE definition for ‘‘space- 
constrained’’), are advertised for use in 
multiple applications including both 
commercial and residential 
applications. Many of the models 
characterized as SPVUs on the market 
are advertised to a significant extent for 
use in residential, multi-family 
applications; however, DOE notes that 
these products are currently classified 
and certified in the AHRI Directory as 
single-package vertical units, a type of 
commercial equipment. Further, DOE 
found that certain models of SPVUs in 
the AHRI Directory that would be 
categorized as ‘‘space-constrained’’ were 
previously classified as through-the- 
wall central air conditioners.14 

Upon discovering the dual-market 
applications of these units, DOE 
considered whether the classification of 
these products as SPVUs—a type of 
commercial equipment—is appropriate. 

SPVUs are classified as a type of 
commercial air conditioner under 42 
U.S.C. chapter 77, subchapter III, Part 
A–1, ‘‘Certain Industrial Equipment.’’ 
EPCA defines industrial equipment as 
any article of equipment of certain 
specified types that consumes, or is 
designed to consume, energy, which is 
distributed to any significant extent for 
industrial and commercial use, and 
which is not a covered product as 
defined in 42 U.S.C. 6291(2), without 
regard to whether such article is in fact 
distributed in commerce for industrial 
or commercial use. (42 U.S.C. 
6311(2)(A)) 

EPCA defines ‘‘consumer product’’ as 
any article of a type that consumes or 
is designed to consume energy, and, to 
any significant extent, is distributed in 
commerce for personal use or 
consumption by individuals without 
regard to whether such article of such 
type is in fact distributed in commerce 
for personal use or consumption by an 
individual. (42 U.S.C. 6291(1)) 

Thus, consumer products and 
industrial equipment are mutually 
exclusive categories. An appliance 
model can only be considered 
commercial/industrial equipment under 
EPCA if it does not fit the definition of 
‘‘consumer product.’’ Further, DOE 
must make a determination as to 
whether a model is a consumer product 
or commercial equipment, ‘‘without 
regard’’ to how the model is ‘‘in fact’’ 
distributed. DOE notes that many of the 
products that are currently classified by 
industry as a commercial SPVU and 
advertised for multi-family residential 
applications would meet EPCA’s 
definitions for ‘‘SPVUs’’ from a 
technical standpoint. (42 U.S.C. 
6311(22) and (23)) However, DOE 
reviewed the characteristics of these 
products and concluded that they 
would also meet the definition of a 
‘‘central air conditioner.’’ (42 U.S.C. 
6291(21)) EPCA defines ‘‘central air 
conditioner’’ as a product, other than a 
packaged terminal air conditioner, 
which: (1) Is powered by single phase 
electric current; (2) is air-cooled; (3) is 
rated below 65,000 Btu per hour; (4) is 
not contained within the same cabinet 
as a furnace with a rated capacity above 
225,000 Btu per hour; and (5) is a heat 
pump or a cooling only unit. (42 U.S.C. 
6291(21); 10 CFR 430.2) DOE has 
concluded that, because these products 
meet the definition of a ‘‘central air 
conditioner,’’ are similar to products 
used in residential applications, and are 
seemingly (based on product literature 
and advertising of known products and 
manufacturers) distributed for personal 
use or consumption by individuals, they 
are appropriately categorized as 
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15 An air conditioner that cools a single apartment 
and is controlled by the residents of that apartment 
is for personal use, just like an air conditioner 
found in a single-family home, duplex, condo, or 
townhouse. 

16 Through-the-wall air conditioners are typically 
not as wide or deep as standard air conditioning 
units and, in the case of units intended for 
replacement, must fit into a pre-existing hole in the 
wall. This size limitation affects the size of both the 
evaporator and condensing heat exchangers. 
Additionally, the airflow through the unit is 

restricted by this size limitation, which reduces the 
heat exchanger’s effectiveness. 

consumer products under the statute.15 
Because such units meet the definition 
for a ‘‘consumer product’’ under 42 
U.S.C. 6291(1), they cannot meet the 
definition of commercial ‘‘industrial 
equipment’’ under 42 U.S.C. 6311(2). In 
fact, as noted above, certain products 
that are currently categorized by 
manufacturers as commercial SPVUs 
were at one time categorized as through- 
the-wall central air conditioners by their 
manufacturers but have since been 
reclassified as commercial equipment. 

Through-the-wall models for 
commercial lodging applications that 
are not specifically advertised for the 
residential multi-family market (and 
that were not previously categorized as 
through-the-wall residential units) are 
appropriately classified as consumer 
products because they are for personal 
use or consumption by individuals. 
DOE examined the types of models that 
are currently characterized as SPVUs 
and are intended to serve the lodging 
market but have not been reclassified 
from the through-the-wall central air 
conditioner product class. It noted 
similarities in the design, construction, 
and applications for these products as 
compared to the products that were 
classified previously as through-the- 
wall central air conditioners. Given the 
similarities between through-the-wall 
units intended for installation in multi- 
family residential applications and 
those intended primarily for installation 
in commercial lodging applications, 
DOE has tentatively concluded that 
these products should be treated the 
same under its regulatory scheme. 

In examining the through-the-wall 
models on the market that are not 
advertised for residential applications or 
were not reclassified, DOE has 
determined that the available models 
would all meet the definition of a 
‘‘central air conditioner’’ and, more 
specifically, a ‘‘space constrained 
product.’’ 10 CFR 430.2. In the 
proceedings that led to the development 
of the space-constrained central air 
conditioner product class, DOE 
recognized that through-the-wall 
products have severe space constraints 
and, accordingly, established a product 
class with less-stringent energy 
conservation standards for such units.16 

67 FR 36368, 36406 (May 23, 2002). 
Because the space-constrained central 
air conditioner product class has 
already been established to account for 
products whose outer dimensions are 
severely limited by their application 
and, given the similarities and overlap 
between models used in commercial 
lodging applications and models used in 
residential multi-family applications, 
DOE believes that any single-package 
vertical units that are ‘‘space- 
constrained’’ are appropriately 
categorized and regulated as central air 
conditioners. 

As a result, DOE has determined that, 
based on the available product 
literature, as well as the governing 
definitions in EPCA, certain units 
currently listed by manufacturers as 
SPVUs are being misclassified and are 
appropriately classified as central air 
conditioners (and in most cases as 
space-constrained central air 
conditioners). The majority of these 
products are models that would meet 
the ‘‘space constrained’’ definition in 
ASHRAE Standard 90.1–2013. Because 
DOE has established a space- 
constrained product class to account for 
space-constrained through-the-wall 
units and because these units meet the 
existing definitions, DOE has tentatively 
concluded that there is no need to 
establish a separate space-constrained 
class for SPVUs. Therefore, DOE has not 
analyzed separate standards for space- 
constrained SPVU equipment in this 
NODA. DOE requests comment on this 
conclusion, which is identified as Issue 
4 in section IV.B, ‘‘Issues on Which DOE 
Seeks Comment.’’ In making this 
determination, DOE was also mindful of 
the purposes underlying EPCA and the 
Department’s energy and water 
conservation standards regulations: To 
conserve energy and water supplies and 
to increase energy and cost savings for 
American businesses and consumers. 
Allowing a model of a product type that 
is sold for personal use to evade DOE’s 
energy conservation standards for 
consumer products, simply because it is 
sold in some instances to commercial or 
industrial users, would undermine this 
purpose. 

B. Commercial Water Heaters 
EPCA defines ‘‘storage water heater’’ 

as a water heater that heats and stores 
water within the appliance at a 
thermostatically controlled temperature 
for delivery on demand and that is 
industrial equipment. This term does 
not include units with an input rating 
of 4,000 Btu/h or more per gallon of 

stored water. (42 U.S.C. 6311(12)(A); 10 
CFR 431.102) EPCA defines 
‘‘instantaneous water heater’’ as a water 
heater that has an input rating of at least 
4,000 Btu/h per gallon of stored water 
and that is industrial equipment, 
including products meeting this 
description that are designed to heat 
water to temperatures of 180°F or 
higher. (42 U.S.C. 6311(12)(B); 10 CFR 
431.102) 

The current Federal energy 
conservation standards for the five 
classes of storage and instantaneous 
water heaters for which ASHRAE 
Standard 90.1–2013 amended efficiency 
levels are shown in Table I.1 and set 
forth in DOE’s regulations at 10 CFR 
431.110. The product classes for 
commercial storage and instantaneous 
water heaters, and attendant Federal 
energy conservation standards, are 
differentiated based on fuel type. 
ASHRAE Standard 90.1–2013 appeared 
to change the standby loss levels for 
four equipment classes (gas-fired storage 
water heaters, oil-fired storage water 
heaters, gas-fired instantaneous water 
heaters, and oil-fired instantaneous 
water heaters) to efficiency levels that 
surpass the current Federal energy 
conservation standard levels. However, 
upon review of the changes, DOE 
believes that all changes to standby loss 
levels for these equipment classes were 
editorial errors because they are 
identical to SI (International System of 
Units; metric system) formulas rather 
than I–P (Inch-Pound; English system) 
formulas. Therefore, DOE did not 
conduct an analysis of the potential 
energy savings for this equipment. 
ASHRAE Standard 90.1–2013 also 
changed the standby loss level for 
electric storage water heaters, in this 
case in a purposeful manner to align 
with the current Federal energy 
conservation standard level. Because 
these levels meet and do not exceed the 
current Federal standards, DOE did not 
conduct an analysis of the potential 
energy savings for this equipment class. 
ASHRAE Standard 90.1–2013 also 
increased the thermal efficiency levels 
for oil-fired storage water heaters to 
efficiency levels that surpass the current 
Federal energy conservation standards. 
Therefore, DOE conducted an analysis 
of the potential energy savings due to 
amended thermal efficiency standards 
for oil-fired storage water heaters, which 
is described in section III of this NODA. 

C. Test Procedures 
EPCA requires the Secretary to amend 

the test procedures for ASHRAE 
equipment to the latest version 
generally accepted by industry or the 
rating procedures developed or 
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17 Specifically, the relevant provisions (42 U.S.C. 
6314(a)(2)–(3)) provide that test procedures must be 
reasonably designed to produce test results that 
reflect energy efficiency, energy use, and estimated 
operating costs of a type (or class) of industrial 
equipment during a representative average use 
cycle and must not be unduly burdensome to 
conduct. Moreover, if the test procedure is for 
determining estimated annual operating costs, it 
must provide that such costs will be calculated 
from measurements of energy use in a 
representative average-use cycle, and from 
representative average unit costs of the energy 
needed to operate the equipment during such cycle. 
The Secretary must provide information to 
manufacturers of covered equipment regarding 
representative average unit costs of energy. 

18 ASHRAE Standard 90.1–2013 technically cites 
‘‘AHRI 210/240–200 with Addendum 1 and 2.’’ 
However, DOE believes that this is an editorial error 
and that ASHRAE meant to cite AHRI 210/240– 
2008, which is the most recent published year of 
that test procedure. 

19 The addenda to AHRI 210/240–2008 generally 
replace any references to the part-load metric (i.e., 
integrated part load value (IPLV)) with references to 
the new part load metric (i.e., IEER). 77 FR 28928, 
28943. 

20 The addenda to AHRI 340/360–2007 expand 
the scope of the standard to include air-cooled 
package unitary air conditioners with cooling 
capacities from 250,000 Btu/h to less than 760,000 
Btu/h, add a ¥0.00 inch H2O to a 0.05 inch H2O 
tolerance to the external static pressure test 

condition, and add an external static pressure 
equation and a tolerance to the leaving dry-bulb 
temperature to the IEER part-load test. 77 FR 28928, 
28943. 

recognized by AHRI or by ASHRAE, as 
referenced by ASHRAE/IES Standard 
90.1, unless the Secretary determines by 
clear and convincing evidence that the 
latest version of the industry test 
procedure does not meet the 
requirements for test procedures 
described in paragraphs (2) and (3) of 42 
U.S.C. 6314(a).17 (42 U.S.C. 
6314(a)(4)(B)) ASHRAE Standard 90.1– 
2013 updated several of its test 
procedures for ASHRAE equipment. 
Specifically, ASHRAE Standard 90.1– 
2013 updated to the most recent 
editions of test procedures for small 
commercial package air conditioners 
and heating equipment (AHRI 210/240– 
2008 18 with Addendum 1 and 2, 
Performance Rating of Unitary Air- 
Conditioning & Air-Source Heat Pump 
Equipment), large and very large 
commercial package air conditioners 
and heating equipment (AHRI 340/360– 
2007 with Addenda 1 and 2, 
Performance Rating of Commercial and 
Industrial Unitary Air-Conditioning and 
Heat Pump Equipment), variable 
refrigerant flow equipment (AHRI 1230– 
2010 with Addendum 1, Performance 
Rating of Variable Refrigerant Flow 
(VRF) Multi-Split Air-Conditioning and 
Heat Pump Equipment), commercial 
warm-air furnaces (ANSI (American 
National Standards Institute) Z21.47– 
2012, Standard for Gas-Fired Central 
Furnaces), and commercial water 
heaters (ANSI Z21.10.3–2011, Gas 
Water Heaters, Volume III, Storage 
Water Heaters with Input Ratings Above 
75,000 Btu Per Hour, Circulating and 
Instantaneous). 

DOE has preliminarily reviewed each 
of the test procedures that were updated 
in ASHRAE Standard 90.1–2013 and 
discusses the changes to the test 
procedures below. 

1. Updates to the AHRI 210/240 Test 
Method 

In 2011 and 2012, AHRI published 
Addendum 1 and Addendum 2, 
updating AHRI Standard 210/240–2008. 
AHRI Standard 210/240, Performance 
Rating of Unitary Air-Conditioning & 
Air-Source Heat Pump Equipment, is 
incorporated by reference as the DOE 
test procedure for small commercial air 
conditioners and air-source heat pumps 
with a cooling capacity below 65,000 
Btu/h at 10 CFR 431.95. Although 
ASHRAE 90.1–2013 referenced the 
addenda to the 2008 version for the first 
time, the changes contained in the 
addenda 19 were previously evaluated 
by DOE and adopted as part of a seven 
year test procedure review (conducted 
pursuant to 42 U.S.C. 6314(a)(1)(A)) in 
a final rule for commercial heating, air- 
conditioning, and water heating 
equipment, published in the Federal 
Register on May 16, 2012. 77 FR 28928. 
In that test procedure amendment, DOE 
concluded that the addenda would not 
impact the Federal energy efficiency 
ratings for small commercial air 
conditioners and heat pumps, and it 
proceeded to incorporate AHRI 
Standard 210/240–2008 with 
Addendum 1 and Addendum 2. 77 FR 
28928, 28943, 28989 (May 16, 2012). 
Because DOE has already incorporated 
by reference the most recent AHRI 210/ 
240 addenda referenced by ASHRAE 
Standard 90.1–2013, DOE does not need 
to take action at this time. 

2. Updates to the AHRI 340/360 Test 
Method 

In 2010 and 2011, AHRI published 
Addendum 1 and Addendum 2, 
respectively, updating AHRI 340/360– 
2007. AHRI Standard 340/360, 
Performance Rating of Commercial and 
Industrial Unitary Air-Conditioning and 
Heat Pump Equipment, is incorporated 
by reference as the DOE test procedure 
for small, large, and very large 
commercial air conditioners and air- 
source heat pumps with a cooling 
capacity greater than or equal to 65,000 
Btu/h at 10 CFR 431.95. Although 
ASHRAE 90.1–2013 referenced the 
addenda to the 2007 version for the first 
time, the changes contained in the 
addenda 20 were previously evaluated 

by DOE and adopted as part of a seven- 
year test procedure look back in a final 
rule for commercial heating, air- 
conditioning, and water heating 
equipment, published in the Federal 
Register on May 16, 2012, 77 FR 28928. 
In that test procedure amendment, DOE 
concluded that the addenda would not 
impact the Federal energy efficiency 
ratings for small, large, and very large 
commercial air conditioners and heat 
pumps, and it proceeded to incorporate 
AHRI 340/360 with Addendum 1 and 
Addendum 2. 77 FR 28928, 28943, 
28989 (May 16, 2012). Because DOE has 
already incorporated by reference the 
most recent AHRI 340/360 addenda 
referenced by ASHRAE Standard 90.1– 
2013, DOE does not need to take action 
at this time. 

3. Updates to the AHRI 1230 Test 
Method 

In 2011, AHRI published Addendum 
1, updating AHRI Standard 1230–2010. 
AHRI Standard 1230, Performance 
Rating of Variable Refrigerant Flow 
(VRF) Multi-Split Air-Conditioning and 
Heat Pump Equipment, is incorporated 
by reference into the DOE test procedure 
for variable refrigerant flow multi-split 
systems at 10 CFR 431.95. Although 
ASHRAE 90.1–2013 referenced the 
addenda to the 2010 version for the first 
time, DOE incorporated by reference 
AHRI 1230–2010 with Addendum 1 in 
a final rule for commercial heating, air- 
conditioning, and water heating 
equipment, published in the Federal 
Register on May 16, 2012, 77 FR 28928, 
28989. Because DOE has already 
incorporated by reference the most 
recent AHRI 1230 edition and 
addendum referenced by ASHRAE 
Standard 90.1–2013, DOE does not need 
to take action at this time. 

4. Updates to the ANSI Z21.47 Test 
Method 

In 2012, ANSI updated ANSI Z21.47, 
Standard for Gas-Fired Central 
Furnaces. DOE’s test procedure for 
measuring the energy efficiency of gas- 
fired warm air furnaces incorporates by 
reference ANSI Z21.47–2006 at 10 CFR 
431.75, but the uniform test method set 
out at 10 CFR 431.76 only directs one 
to use those procedures contained in 
ANSI Z21.47–2006 that are relevant to 
the steady-state efficiency measurement 
(i.e., sections 1.1, 2.1 through 2.6, 2.39, 
and 4.2.1 of ANSI Z21.47). As a result, 
DOE focused its test procedure review 
on the relevant sections of ANSI Z21.47 
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21 DOE also adopted a correction regarding 
Figures 2 and 3 in Exhibit G of ANSI Z21.10.3– 
2011. 

22 As discussed in section II, when no products 
are available on the market or no reliable data exist 
for calculating potential energy savings, DOE did 
not perform an analysis. The products for which 
ASHRAE Standard 90.1–2013 increase the 
efficiency level, but for which DOE did not perform 
an analysis due to lack of a market or lack of data 
include: (1) SPVHP 65,000 to less than 135,000 
Btu/h; (2) SPVAC 135,000 to less than 240,000 
Btu/h; and (3) SPVHP 135,000 to less than 240,000 
Btu/h. (See section II.A.5.) 

23 The ASHRAE NODA TSD is available on the 
Web page for ASHRAE Products at: http://
www1.eere.energy.gov/buildings/appliance_
standards/rulemaking.aspx?ruleid=90 

that DOE’s test procedure references. In 
those sections referenced by DOE’s test 
procedures, ANSI did not make any 
updates. Therefore, DOE has 
preliminarily determined that the 
changes to ANSI Z21.47–2012 are not 
relevant to the DOE test procedure for 
gas-fired warm air furnaces and, 
therefore, do not impact the energy 
efficiency ratings for gas-fired furnaces. 
Consequently, no further action is 
required at this time. DOE seeks 
comments regarding this tentative 
conclusion. This is identified as Issue 5 
in section IV.B, ‘‘Issues on Which DOE 
Seeks Comment.’’ 

5. Updates to the ANSI Z21.10.3 Test 
Method 

In 2011, ANSI updated ANSI 
Z21.10.3, Gas Water Heaters, Volume 
III, Storage Water Heaters with Input 
Ratings Above 75,000 Btu Per Hour, 
Circulating and Instantaneous. DOE’s 
test procedure for gas-fired water 
heaters incorporates by reference ANSI 
Z21.10.3–2011 at 10 CFR 431.105, but 
the uniform test method set out at 10 
CFR 431.106 only directs one to use 
sections G1 (Method of Test for 
Measuring Thermal Efficiency) and G2 
(Method of Test for Measuring Standby 
Loss) of the ANSI Z21.10.3 test 
procedure. Although ASHRAE 90.1– 
2013 referenced the 2011 version for the 
first time, the version was previously 
evaluated by DOE and adopted 21 as part 
of a 7-year test procedure review 
(conducted pursuant to 42 U.S.C. 
6314(a)(1)(A)) in a final rule for 
commercial heating, air-conditioning, 
and water heating equipment, published 
in the Federal Register on May 16, 
2012. 77 FR 28928. In that test 
procedure amendment, DOE concluded 
that the new version would not alter the 
DOE test method or the energy 
efficiency ratings for commercial water 
heaters as compared to adopting ANSI 
Z21.10.3–2004, and it proceeded to 
incorporate ANSI Z21.10.3–2011 by 
reference. 77 FR 28928, 28944, 28996 
(May 16, 2012). Because DOE has 
already incorporated by reference ANSI 
Z21.10.3–2011, the test procedure 
referenced by ASHRAE Standard 90.1– 
2013, DOE does not need to take action 
at this time. 

III. Analysis of Potential Energy 
Savings 

As required under 42 U.S.C. 
6313(a)(6)(A), DOE performed an 
analysis to determine the energy-savings 
potential of amending Federal energy 

conservation standard levels to the 
efficiency levels specified in ASHRAE 
Standard 90.1–2013, as well as to more- 
stringent efficiency levels than those 
specified in ASHRAE Standard 90.1– 
2013. As explained previously, DOE’s 
energy-savings analysis is limited to 
types of equipment covered by Federal 
energy conservation standards for which 
the amended ASHRAE Standard 90.1– 
2013 increase the efficiency levels and 
for which a market exists and sufficient 
data are available.22 Based upon the 
conclusions reached in section II, DOE 
is conducting the energy-savings 
analysis for: 

• Three equipment classes of small 
air-cooled, three-phase commercial 
packaged air-conditioning and heating 
equipment: (1) Single-package air 
conditioners less than 65,000 Btu/h, (2) 
single-package heat pumps less than 
65,000 Btu/h, and (3) split system heat 
pumps less than 65,000 Btu/h; 

• Three equipment classes of small 
commercial water-source heat pumps: 
(1) Less than 17,000 Btu/h, (2) 17,000 to 
less than 65,000 Btu/h, and (3) 65,000 
to less than 135,000 Btu/h; 

• Three equipment classes of 
standard size PTACs: (1) Less than 7,000 
Btu/h, (2) 7,000 to 15,000 Btu/h, and (3) 
greater than 15,000 Btu/h; 

• Three equipment classes of SPVUs: 
(1) SPVACs less than 65,000 Btu/h, (2) 
SPVHPs less than 65,000 Btu/h, and (3) 
SPVACs 65,000 to less than 135,000 
Btu/h; and 

• One equipment class of commercial 
water-heating equipment: (1) Oil-fired 
storage water heaters greater than 
105,000 Btu/h and less than 4,000 Btu/ 
h/gal. 

The following discussion provides an 
overview of the energy-savings analysis 
conducted for these 13 classes of 
equipment, followed by summary 
results of that analysis. For each 
efficiency level analyzed, DOE 
calculated the potential energy savings 
to the Nation as the difference between 
a base-case projection (without 
amended standards) and the standards- 
case projection (with amended 
standards). The national energy savings 
(NES) refers to cumulative lifetime 
energy savings for equipment purchased 
in a 30-year period that differs by 
equipment (i.e., the compliance date 

differs by equipment class because of 
the ASHRAE trigger legal requirements). 
The analysis is based on a stock 
accounting method. In the standards 
case, equipment that is more efficient 
gradually replaces less-efficient 
equipment over time. This affects the 
calculation of the potential energy 
savings, which are a function of the total 
number of units in use and their 
efficiencies. Savings depend on annual 
shipments and equipment lifetime. 
Inputs to the energy-savings analysis are 
presented below, and details are 
available in the ASHRAE NODA 
technical support document (TSD) on 
DOE’s Web site.23 

A. Annual Energy Use 
This section describes the energy use 

analysis performed for each type of 
equipment. The Federal standard and 
higher efficiency levels are expressed in 
terms of an efficiency metric or metrics. 
For each equipment class, this section 
describes how DOE developed estimates 
of annual energy consumption at the 
baseline efficiency level and at higher 
levels for each equipment type. These 
annual unit energy consumption (UEC) 
estimates form the basis of the national 
energy savings estimates discussed in 
section III.E. More detailed discussion is 
found in the ASHRAE NODA TSD. 

1. Small Commercial Packaged Air 
Conditioners and Heat Pumps 

To estimate the UEC for each class of 
small commercial packaged air 
conditioning and heating equipment 
less than 65,000 Btu/h (air-cooled, 
three-phase), DOE began with the 
cooling UECs for single-phase 
equipment installed in commercial 
buildings as presented in the national 
impact analysis associated with the 
2010 notice of public meeting and 
availability of preliminary technical 
support document for residential central 
air conditioners and heat pumps. 
(EERE–2008–BT–STD–0006–0003). DOE 
believes that three-phase commercial 
equipment would have similar energy 
usage to single-phase equipment, as it 
would tend to be used in similar 
locations and in a similar manner. DOE 
seeks comment on this assumption, 
which is identified as Issue 6 in section 
IV.B, ‘‘Issues on Which DOE Seeks 
Comment.’’ 

In the 2010 analysis, the UECs for 
split and single-package systems were 
very similar (and therefore comparable), 
but UECs were available for higher 
efficiency levels for split systems than 
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24 Available at: http://www.ahridirectory.org/ 
ahridirectory/pages/home.aspx. 

25 For variable-capacity models listed at both 
minimum and maximum capacity, DOE analyzed 
the efficiency of the maximum capacity only. 

for single-package equipment. As a 
result, DOE used the 2010 UECs for split 
systems for all equipment classes 
analyzed for today’s NODA, including 
both split and single-package systems. 

Although ASHRAE 90.1–2013 
increased the HSPF levels for this 
equipment, DOE did not include heating 
UECs in this analysis. For commercial 
installations in the 2010 analysis, DOE 
determined that the heating UECs did 
not scale proportionally with HSPF. 
Based on these data, DOE has 
preliminarily determined that using 
available data to quantify energy savings 
related to increasing HSPF for small 

commercial heat pumps is not possible. 
DOE seeks data and information related 
to the heating energy use of commercial 
heat pumps, as related to HSPF, which 
is identified as Issue 7 in section IV.B, 
‘‘Issues on Which DOE Seeks 
Comment.’’ 

Table III.1 shows the UEC estimates 
for the current Federal standards levels 
(baseline), the ASHRAE 90.1–2013 
levels, and the higher efficiency levels 
for the three small air-cooled 
commercial packaged air-conditioning 
and heating equipment classes 
analyzed. DOE derived the ‘‘max-tech’’ 
level from the market maximum in the 

AHRI Certified Directory 24 as of 
November 2013. However, the highest 
available efficiency level for split 
system heat pumps was only 16.2, 
whereas for single-package units it was 
18.05. DOE believes that split system 
heat pumps are capable of reaching the 
same efficiency level as single-package 
units because the same technologies to 
increase efficiency can be employed for 
each type of equipment and, therefore, 
analyzed a ‘‘max-tech’’ level of 18.05 for 
both single package and split system 
heat pumps. 

TABLE III.1—NATIONAL UEC ESTIMATES FOR AIR-COOLED AIR CONDITIONERS AND HEAT PUMPS 

Small three- 
phase air-cooled 
single-package 
air conditioners 
<65,000 Btu/h 

Small three- 
phase air-cooled 
single-package 

heat pumps 
<65,000 Btu/h 

Small three- 
phase air-cooled 
split system heat 

pumps 
<65,000 Btu/h 

Efficiency Level (SEER) 

Baseline—Federal Standard ............................................................................................ 13 .0 13 .0 13 .0 
ASHRAE Level (1) ........................................................................................................... 14 .0 14 .0 14 .0 
Efficiency Level 2 ............................................................................................................. 15 .0 15 .0 15 .0 
Efficiency Level 3 ............................................................................................................. 16 .0 16 .0 16 .0 
Efficiency Level 4 ............................................................................................................. 17 .5 — — 
Efficiency Level 5—‘‘Max-Tech’’— .................................................................................. 19 .15 18 .05 18 .05 

UEC (kwh/year) 

Baseline—Federal Standard ............................................................................................ 2,408 2,418 2,418 
ASHRAE Level (1) ........................................................................................................... 2,349 2,387 2,387 
Efficiency Level 2 ............................................................................................................. 2,237 2,282 2,282 
Efficiency Level 3 ............................................................................................................. 2,125 2,177 2,177 
Efficiency Level 4 ............................................................................................................. 2,086 — — 

Efficiency Level 5—‘‘Max-Tech’’— .................................................................................. 2,047 2,123 2,123 

2. Water-Source Heat Pumps 
To estimate the UEC for each class of 

water-source heat pump, DOE began 
with the cooling UECs for water-source 
heat pumps published in Appendix D of 
the 2000 Screening Analysis for EPACT- 
Covered Commercial HVAC and Water- 
Heating Equipment. (EERE–2006–STD– 
0098–0015) Where identical efficiency 
levels were available, DOE used the 
UEC directly from the screening 
analysis. For additional efficiency 
levels, DOE scaled the UECs based on 
the ratio of EER, as was done in the 
original analysis. DOE seeks comment 

on the appropriateness of the cooling 
UECs derived from the 2000 screening 
analysis, adjusted based on equipment 
EER to be inversely proportional to EER, 
including whether energy use for this 
equipment would have changed 
significantly since the last analysis. This 
is identified as Issue 8 in section IV.B, 
‘‘Issues on Which DOE Seeks 
Comment.’’ 

Although ASHRAE 90.1–2013 
increased the COP levels for this 
equipment, DOE did not include heating 
UEC in this analysis as a result of lack 
of information regarding the heating- 

mode energy use of this equipment. 
DOE seeks data and information related 
to water-source heat pump heating 
energy use. This is identified as Issue 9 
in section IV.B, ‘‘Issues on Which DOE 
Seeks Comment.’’ 

Table III.2 shows the UEC estimates 
for the current Federal standard levels, 
the ASHRAE 90.1–2013 levels, and the 
higher efficiency levels for the three 
water-source heat pump classes 
analyzed. The ‘‘max-tech’’ levels 
represent the market maximum 
identified in the AHRI Certified 
Directory as of November 2013.25 
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TABLE III.2—NATIONAL UEC ESTIMATES FOR WATER-SOURCE HEAT PUMPS 

Water-source 
heat pumps 

<17,000 Btu/h 

Water-source 
heat pumps 
≥17,000 and 

<65,000 Btu/h 

Water-source 
heat pumps 
≥65,000 and 

<135,000 Btu/h 

Efficiency Level (EER) 

Baseline—Federal Standard ............................................................................................ 11.2 12.0 12.0 
ASHRAE Level (1) ........................................................................................................... 12.2 13.0 13.0 
Efficiency Level 2 ............................................................................................................. 13.0 14.6 14.0 
Efficiency Level 3 ............................................................................................................. 14.0 16.6 15.0 
Efficiency Level 4 ............................................................................................................. 15.7 18.0 16.0 
Efficiency Level 5 ............................................................................................................. 16.5 19.2 — 
Efficiency Level 6—‘‘Max-Tech’’— .................................................................................. 18.1 21.6 17.2 

UEC (kwh/year) 

Baseline—Federal Standard ............................................................................................ 1,738 4,868 11,528 
ASHRAE Level (1) ........................................................................................................... 1,595 4,493 10,641 
Efficiency Level 2 ............................................................................................................. 1,497 4,001 9,881 
Efficiency Level 3 ............................................................................................................. 1,390 3,519 9,223 
Efficiency Level 4 ............................................................................................................. 1,240 3,245 8,646 
Efficiency Level 5 ............................................................................................................. 1,180 3,042 — 
Efficiency Level 6—‘‘Max-Tech’’— .................................................................................. 1,075 2,704 8,043 

3. Packaged Terminal Air Conditioners 
To estimate the UEC for each class of 

PTACs, DOE began with the cooling 
UECs for PTACs used in the 2008 
energy conservation standards final 
rule. 73 FR 58772 (Oct. 7, 2008). With 
the UECs given for each State, the 
population of each State was used to 
weight the UECs to obtain a nationally 
representative UEC. Where identical 

efficiency levels and cooling capacities 
were available, DOE used the UEC 
directly from the rulemaking. For 
additional efficiency levels, DOE scaled 
the UECs based on interpolations 
between EERs at a constant cooling 
capacity. Likewise, for additional 
cooling capacities, DOE scaled the UECs 
based on interpolations between cooling 
capacities at constant EER. 

Table III.3 shows the UEC estimates 
for the current Federal standard levels, 
the ASHRAE 90.1–2013 levels, and the 
higher efficiency levels for the three 
PTAC classes analyzed. The ‘‘max-tech’’ 
levels correspond to those in the PTAC 
Framework Document published in 
2013. 78 FR 12252 (Feb. 22, 2013) 
(EERE–2012–BT–STD–0029–0002). 

TABLE III.3—NATIONAL UEC ESTIMATES FOR PTACS 

PTAC 
<7,000 Btu/h 

PTAC 
≥7,000 and 

≤15,000 Btu/h 

PTAC 
>15,000 Btu/h 

Efficiency Level (EER) 

Baseline—Federal Standard ............................................................................................ 11.7 11.1 9.3 
ASHRAE Level (1) ........................................................................................................... 11.9 11.3 9.5 
Efficiency Level 2 ............................................................................................................. 12.2 11.5 9.7 
Efficiency Level 3 ............................................................................................................. 12.6 12.0 10.0 
Efficiency Level 4 ............................................................................................................. 13.1 12.4 10.4 
Efficiency Level 5 ............................................................................................................. 13.6 12.9 10.8 
Efficiency Level 6—‘‘Max-Tech’’ – ................................................................................... 14.0 13.3 11.2 

UEC (kwh/year) 

Baseline—Federal Standard ............................................................................................ 849 1,026 1,607 
ASHRAE Level (1) ........................................................................................................... 838 1,014 1,591 
Efficiency Level 2 ............................................................................................................. 824 1,000 1,577 
Efficiency Level 3 ............................................................................................................. 799 973 1,547 
Efficiency Level 4 ............................................................................................................. 773 946 1,517 
Efficiency Level 5 ............................................................................................................. 748 919 1,487 
Efficiency Level 6—‘‘Max-Tech’’— .................................................................................. 723 892 1,458 

4. Single-Package Vertical Air 
Conditioners and Heat Pumps 

Based on information received from 
manufacturer interviews conducted in 
preparation for the forthcoming SPVU 
NOPR, DOE has determined that 

approximately 35 percent of SPVAC 
shipments go to educational facilities, 
and the majority of those installations 
are for space conditioning of modular 
classroom buildings. Another 
approximately 35 percent of the 
shipments go to providing cooling for 

telecommunications and electronics 
enclosures. The remainder of the 
shipments (30 percent) is used in a wide 
variety of commercial buildings, 
including offices, temporary buildings, 
and some miscellaneous facilities. In 
almost all of these commercial building 
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26 EnergyPlus Energy Simulation Software and 
documentation are available at: http://
apps1.eere.energy.gov/buildings/energyplus/. 

27 The commercial prototype building models are 
available on DOE’s Web site as Energy Plus input 
files at: http://www.energycodes.gov/development/
commercial/90.1_models. Documentation of the 
initial model development is provided in: Deru, M., 
et al., U.S. Department of Energy Commercial 
Reference Building Models of the National Building 
Stock, NREL/TP–5500–46861 (2011). 

28 EnergyConsult Pty Ltd., Equipment Energy 
Efficiency Committee Regulatory Impact Statement 
Consultation Draft: Minimum Energy Performance 
Standards and Alternative Strategies for Close 
Control Air Conditioners, Report No 2008/11 (2008) 
(Available at: www.energyrating.gov.au). 

29 American Society of Heating, Refrigerating, and 
Air-Conditioning Engineers (ASHRAE), Energy 
Standard for Buildings Except Low-Rise Residential 
Buildings, ANSI/ASHRAE/IESNA Standard 90.1– 
2004 (2005). 

30 American Society of Heating, Refrigerating, and 
Air-Conditioning Engineers (ASHRAE), Ventilation 
for Acceptable Indoor Air Quality, ANSI/ASHRAE/ 
IESNA Standard 62.1–2004 (2004). 

31 An ‘‘outside air economizer’’ is a combination 
of ventilation and exhaust air dampers and controls 
that increase the amount of outside air brought in 
to a building when the outside air conditions (i.e., 
temperature and humidity) are low, such that 
increasing the amount of ventilation air reduces the 
equipment cooling loads. 

32 Wilcox S. and W. Marion, User’s Manual for 
TMY3 Data Sets, National Renewable Energy 
Laboratory, Report No. NREL/TP–581–43156 
(2008). 

33 EnergyPlus TMY3-based weather data files and 
design-day data files available at: http://
apps1.eere.energy.gov/buildings/energyplus/
weatherdata_about.cfm. 

applications, the buildings served are 
expected to be of modular construction, 
because SPVUs, as packaged air 
conditioners installed on external 
building walls, do not impact site 
preparation costs for modular buildings, 
which may be relocated multiple times 
over the building’s life. The vertically- 
oriented configuration of SPVUs allows 
the building mounting to be unobtrusive 
and minimizes impacts on modular 
building transportation requirements. 
These advantages do not apply to a 
significant extent to site-constructed 
buildings. DOE further understands that 
shipments of SPVHP equipment would 
primarily be to educational facilities or 
office-type end uses but would be 
infrequently used for 
telecommunication or electronic 
enclosures for which the heating 
requirements are often minimal. 

DOE analyzed energy use in three 
different classes of commercial 
buildings that utilize SPVU equipment: 
(1) modular classrooms; (2) modular 
offices; and (3) telecommunication 
shelters. To estimate the energy use of 
SPVU equipment in these building 
types, DOE developed building 
simulation models for use with DOE’s 
EnergyPlus software.26 A prototypical 
building model was developed for each 
building type, described by the building 
footprint, general building size, and 
design. The building types were 
represented by a 1,568 ft2 wood-frame 
modular classroom, a 1,568 ft2 wood- 
frame modular office, and a 240 ft2 
concrete-wall telecommunications 
shelter. In each case, the building 
construction (footprint, window-wall 
ratio, general design) was developed to 
be representative of typical designs 
within the general class of building. 
Operating schedules, internal load 
profiles, internal electric receptacle 
(plug) loads, and occupancy for the 
modular classroom were based upon 
classroom-space-type data found in the 
DOE Primary School commercial 
prototype building model.27 Operating 
schedules, internal load profiles, 
internal plug loads, and occupancy for 
modular office buildings were those 
from office space in the DOE Small 
Office commercial prototype building 
model. Id. For the telecommunications 
shelter, DOE did not identify a source 

for typical representative internal 
electronic loads as a function of 
building size, nor did it find 
information on representative internal 
gain profiles. However, based on 
feedback from shelter manufacturers, 
DOE used a 36,000 Btu/h (10.55 kW) 
peak internal load to reflect internal 
design load in the shelter. DOE 
determined that, on average over the 
year, this load ran at a scheduled 65 
percent of peak value, reflecting 
estimates for computer server 
environments.28 Each of these three 
building models was used to establish 
the energy usage of SPVAC and SPVHP 
equipment in the same building class. 

Envelope performance (e.g., wall, 
window, and roof insulation, and 
window performance) and lighting 
power inputs were based on 
requirements in ASHRAE Standard 
90.1–2004.29 DOE believes that the 
requirements in ASHRAE Standard 
90.1–2004 are sufficiently representative 
of a mixture of both older and more 
recent construction and that resulting 
SPVU equipment loads will be 
representative of typical SPVU 
equipment loads in the building stock. 
Ventilation levels were based on 
ASHRAE Standard 62.1–2004.30 

DOE simulated each building 
prototype in 237 U.S. climate locations, 
taking into account variation in building 
envelope performance for each climate 
as required by ASHRAE 90.1–2004. For 
simulations used to represent SPVU 
equipment of less than 65,000 Btu/h, no 
outside air economizers were assumed 
for the modular office and modular 
classroom buildings.31 However, for 
simulations used to represent 
equipment of greater than or equal to 
65,000 Btu/h but less than 135,000 Btu/ 
h, economizer usage was presumed to 
be climate-dependent in these building 
types, based on ASHRAE Standard 
90.1–2004 requirements for unitary 
equipment in that capacity range. For 

the telecommunications shelter, 
economizers were assumed for 45 
percent of buildings, based on 
manufacturer interviews. In addition, 
for the telecommunications shelter, 
redundant identical air conditioners 
with alternating usage were assumed 
when establishing average annual 
energy consumption per unit. 

Simulations were done for the 
buildings using SPVAC equipment and 
electric resistance heating, and then a 
separate set of simulations was done for 
buildings with SPVHP equipment. For 
each equipment type and building type 
combination, DOE simulated each 
efficiency level identified in the 
engineering analysis for each equipment 
class. Fan power at these efficiency 
levels was based on manufacturers’ 
literature and reported fan power 
consumption data as developed in the 
engineering analysis. Brushless 
permanent magnet (BPM) supply air 
blower motors were assumed at an EER 
of 10.0 and higher for all classes of 
equipment based on results from the 
engineering analysis. The supply air 
blower motors are assumed to run at 
constant speed and constant power 
while operating. 

DOE used typical meteorological 
weather data (TMY3) for each location 
in the simulations.32 DOE sized 
equipment for each building simulation 
using a design-day sizing method 
incorporating the design data found in 
the EnergyPlus design-day weather data 
files for each climate.33 DOE also 
incorporated an additional cooling 
sizing factor of 1.1 for the equipment 
used in the modular office and modular 
classroom simulations, reflective of the 
typical sizing adjustment needed to 
account for discrete available equipment 
capacities in SPVAC and SPVHP 
equipment. 

EER and heating COP were converted 
to corresponding simulation inputs for 
each efficiency level simulated. These 
inputs, along with the calculated fan 
power at each efficiency level, were 
used in the building simulations. 
Further details of the building model 
and the simulation inputs for the 
SPVAC and SPVHP equipment can be 
found in chapter 3 of the NODA TSD. 

From the annual simulation results 
for SPVAC equipment, DOE extracted 
the condenser energy use for cooling, 
the supply air blower energy use for 
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both heating and cooling hours, the 
electric resistance heating energy, and 
the equipment capacity for each 
building type, climate, and efficiency 
level. From these, DOE developed 
corresponding normalized annual 
cooling energy per cooling ton and 
annual blower energy per ton for the 
efficiency levels simulated. DOE also 
developed the electrical heating energy 
per ton for the building. These per-ton 
cooling and blower energy values were 
added together and then multiplied by 
the average cooling capacity estimated 
for the equipment class simulated to 
arrive at an initial energy consumption 
estimate for SPVAC. In a deviation from 
the 2011 NODA analysis, DOE also 
noted that, where fan power was 
reduced for higher efficiency levels, 
there was a corresponding increase in 
the amount of heating required in each 
climate to make up for the loss of heat 
energy imparted into the supply air 
stream through the use of the more- 
efficient supply air blower during the 
heating season. This impact was climate 
dependent, with little heating impact in 
warm climates, and greater heating 
impact in cold climates where heating 
energy requirements dominate during 
the year. DOE calculated this heating 
‘‘take back’’ effect for higher efficiency 
levels as a deviation from the baseline 

heating energy use for each equipment 
capacity. The final SPVAC energy 
consumption estimates were then based 
on the calculated cooling and supply 
blower energy uses plus this heating 
take back, which allowed the resulting 
energy savings estimates to correctly 
account for the heating energy increase 
during the year. In addition, it was 
estimated that 5 percent of the market 
for the class of SPVAC less than 65,000 
Btu/h utilize gas furnace heating. The 
heating take back for these systems was 
estimated based on the heating load of 
the systems with electric resistance heat 
and assuming an average 81-percent 
furnace annual fuel utilization 
efficiency (AFUE). 

The analytical method for SPVHP was 
carried out in a similar fashion; 
however, for heat pumps, DOE included 
the heating energy (compressor heating 
and electric resistance backup) directly 
from the simulation results and, thus, 
did not separately calculate a heating 
take back effect. From these data, DOE 
developed per-ton energy consumption 
values for cooling, supply blower, and 
heating electric loads. These per-ton 
energy figures were summed and 
multiplied by the nominal capacity for 
the equipment class simulated to arrive 
at the annual per-ton energy 
consumption for SPVHP for each 

combination of building type, climate, 
and efficiency level. 

For each combination of equipment 
class, building type, climate, and 
efficiency level, DOE developed UEC 
values for each State using weighting 
factors to establish the contribution of 
each climate in each State. National 
average UEC estimates for each 
equipment class and efficiency level 
were also established based on 
population-based weighting across 
States and shipment weights to the 
different building types. With regard to 
the latter, while DOE established 
shipment weights for SPVAC equipment 
related to the three building types 
(educational, office, and 
telecommunications), DOE determined 
that SPVHP equipment was not used to 
a significant extent in 
telecommunications facilities and, thus, 
only allocated shipments of SPVHP 
equipment to two building types, 
educational and office. 

For details of this energy use analysis, 
see chapter 3 of the NODA TSD. 

Table III.4 shows the annual UEC 
estimates for SPVAC and SPVHP 
corresponding to the efficiency levels 
analyzed. For all levels above the 
baseline, SPVAC less than 65,000 Btu/ 
h also include a heating take-back UEC 
of 53 kBtu/year. 

TABLE III.4—NATIONAL UEC ESTIMATES FOR SPVUS 

SPVAC <65,000 
Btu/h 

SPVHP <65,000 
Btu/h 

SPVAC ≥65,000 
and <135,000 

Btu/h 

Efficiency Level (EER) 

Baseline—Federal Standard ............................................................................................ 9.0 9.0 8.9 
ASHRAE Level (1) ........................................................................................................... 10.0 10.0 10.0 
Efficiency Level 2 ............................................................................................................. 10.5 10.5 ............................
Efficiency Level 3 ............................................................................................................. 11.0 11.0 ............................
Efficiency Level 4 ............................................................................................................. 11.8 11.8 ............................
Efficiency Level 5—‘‘Max-Tech’’— .................................................................................. 12.3 12.3 ............................

UEC (kwh/year) 

Baseline—Federal Standard ............................................................................................ 6,814 20,222 13,604 
ASHRAE Level (1) ........................................................................................................... 6,113 19,689 12,119 
Efficiency Level 2 ............................................................................................................. 5,864 19,236 ............................
Efficiency Level 3 ............................................................................................................. 5,638 18,951 ............................
Efficiency Level 4 ............................................................................................................. 5,335 18,115 ............................
Efficiency Level 5—‘‘Max-Tech’’— .................................................................................. 5,136 17,977 ............................

DOE seeks input on its analysis of 
UECs for these equipment classes and 
its use in establishing the energy savings 
potential for higher standards. Of 
particular interest to DOE is input on 
shipments of SPVHP equipment to 
telecommunications shelters and the 
frequency of use of economizers in 
equipment serving these shelters. DOE 
also recognizes that there may be 

regional differences between the 
shipments of heat pumps and air 
conditioners to warmer or cooler 
climates and requests stakeholder input 
on how, or if, such differences can be 
taken into account in the energy use 
characterization. DOE identified these 
topics as Issues 10 and 11 under ‘‘Issues 
on Which DOE Seeks Comment’’ in 
section IV.B of this NODA. 

5. Commercial Water Heaters 

To provide an estimate of the UEC of 
commercial oil-fired storage water 
heaters (greater than 105,000 Btu/h and 
less than 4,000 Btu/h/gal), DOE 
calculated the shipment-weighted 
average UEC of gas-fired commercial 
storage water heaters using data in the 
2000 Screening Analysis for EPACT- 
Covered Commercial HVAC and Water- 
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34 U.S. Department of Energy: Energy Information 
Administration, Commercial Buildings Energy 
Consumption Survey (2003) (Last accessed Jan. 
2014) (Available at: http://www.eia.doe.gov/emeu/ 
cbecs/). 

35 U.S. Census Bureau. Current Industrial Reports 
for Refrigeration, Air Conditioning, and Warm Air 
Heating Equipment, MA333M. Note that the current 
industrial reports were discontinued in 2010, so 
more recent data are not available. Available at: 
http://www.census.gov/manufacturing/cir/ 
historical_data/ma333m/index.html. 

36 Id. 

37 U.S. Energy Information Administration, 
Geothermal Heat Pump Manufacturing Activities 
2009 (2010) (Available at: http://www.eia.gov/ 
renewable/renewables/geothermalrpt09.pdf). 

Heating Equipment. (EERE–2006–STD– 
0098–0015) DOE then calculated the 
ratio of UEC of oil-fired to gas-fired 
commercial water heaters based on the 
water heating information derived from 
the Energy Information Administration’s 
2003 Commercial Buildings Energy 
Consumption Survey.34 DOE applied 
this ratio to the shipment-weighted 
average UEC of gas-fired commercial 
storage water heaters to arrive at the 
UEC of oil-fired commercial storage 
water heaters. DOE assumed this UEC 
corresponded to the baseline efficiency 
of 78 percent. For additional efficiency 
levels above 78 percent, DOE scaled the 
UECs based on the ratio of thermal 
efficiency at the baseline and each 
specific efficiency level. DOE seeks 
comment on its approach to estimating 
UECs for oil-fired commercial storage 
water heaters. DOE has identified this 
topic as Issue 12 under ‘‘Issues on 
Which DOE Seeks Comment’’ in section 
IV.B of this NODA. 

Table III.5 shows the UEC estimates 
for the current Federal standard levels, 
the ASHRAE 90.1–2013 levels, and the 
higher efficiency levels for oil-fired 
commercial storage water heaters. 

TABLE III.5—NATIONAL UEC ESTI-
MATES FOR COMMERCIAL WATER- 
HEATING EQUIPMENT 

Oil-fired storage 
water-heating equip-

ment (>105,000 Btu/h 
and <4,000 Btu/h/gal) 

Efficiency Level (Et) 

Baseline—Federal 
Standard ................ 78% 

ASHRAE Level (1) .... 80% 
Efficiency Level 2 ..... 81% 
Efficiency Level 3— 

‘‘Max-Tech’’— ....... 82% 

UEC (MMBtu/year) 

Baseline—Federal 
Standard ................ 131 

ASHRAE Level (1) .... 128 
Efficiency Level 2 ..... 126 
Efficiency Level 3— 

‘‘Max-Tech’’— ....... 125 

B. Shipments 

1. Small Commercial Air Conditioners 
and Heat Pumps 

DOE previously estimated shipments 
of air-cooled, three-phase equipment 
less than 65,000 Btu/h by equipment 
class for the year 1999 as part of the 

2000 Screening Analysis for EPACT- 
Covered Commercial HVAC and Water- 
Heating Equipment. (EERE–2006–STD– 
0098–0015) Table III.6 shows these data. 
While the U.S. Census provides 
shipments data for air-cooled equipment 
less than 65,000 Btu/h, it does not 
disaggregate the shipments into single- 
phase and three-phase. Therefore, DOE 
used the Census data from 1999 to 
2010 35 as a trend from which to 
extrapolate DOE’s 1999 estimated 
shipments data (which is divided by 
equipment class) for three-phase 
equipment for the time period from 
2000 to 2010. DOE then used the 
estimated shipments from 1999 to 2010 
to establish a trend from which to 
project shipments beyond 2010. For 
heat pumps, DOE used a linear trend, 
which is slightly decreasing for single- 
package units and increasing for split 
systems. However, for single-package air 
conditioners, the trend was 
precipitously declining. As a result, for 
single-package air conditioners for the 
years after 2010, DOE used the average 
value from 1999 to 2010. The full time 
series of shipments can be found in the 
ASHRAE NODA TSD. 

TABLE III.6—DOE ESTIMATED SHIP-
MENTS OF SMALL THREE-PHASE 
COMMERCIAL AIR CONDITIONERS 
AND HEAT PUMPS <65,000 Btu/h 

Equipment Class 1999 

Single-Package AC ...................... 213,728 
Single-Package HP ...................... 27,773 
Split System HP ........................... 11,903 

2. Water-Source Heat Pumps 
The U.S. Census published historical 

(1980, 1983–1994, 1997–2006, and 
2008–2010) water-source heat pump 
shipment data.36 Table III.7 exhibits the 
shipment data provided for a selection 
of years. DOE analyzed data from the 
years 1990–2010 to establish a trend 
from which to project shipments beyond 
2010. DOE used a linear trend. Because 
the Census data do not distinguish 
between equipment capacities, DOE 
used the shipments data by equipment 
class provided by AHRI in 1999, and 
published in the 2000 Screening 
Analysis for EPACT-Covered 
Commercial HVAC and Water-Heating 
Equipment (EERE–2006–STD–0098– 
0015), to distribute the total water- 

source heat pump shipments to 
individual equipment classes. Table 
III.8 exhibits the shipment data 
provided for 1999. DOE assumed that 
this distribution of shipments across the 
various equipment classes remained 
constant and has used this same 
distribution in its projection of future 
shipments of water-source heat pumps. 
The complete historical data set and the 
projected shipments for each equipment 
class can be found in the ASHRAE 
NODA TSD. 

TABLE III.7—TOTAL SHIPMENTS OF 
WATER-SOURCE HEAT PUMPS (CEN-
SUS PRODUCT CODE: 333415E181) 

Equipment 
class 1989 1999 2009 

Total ............ 157,080 120,545 180,101 

TABLE III.8—TOTAL SHIPMENTS OF 
WATER-SOURCE HEAT PUMPS (AHRI) 

Equipment class 1999 Percent 

WSHP <17000 Btu/h .... 41,000 31 
WSHP 17000–65000 

Btu/h .......................... 86,000 65 
WSHP 65000–135000 

Btu/h .......................... 5,000 4 

DOE notes that an EIA report on 
geothermal heat pump manufacturers 37 
shows shipments of water-source units 
(defined by EIA as those tested to ARI– 
320) as only 22,009 in 2009 and 7,808 
in 2000, which is significantly less than 
that reported by the Census (product 
code 333415E181) and by AHRI. DOE 
notes that both the Census data and the 
EIA report show consistent shipments of 
separately-reported ground-source and 
ground-water-source heat pumps (listed 
as Census product code 333415G and 
defined by EIA as those tested to ARI– 
325/330) at approximately 87,000 
shipments in 2009; DOE is not counting 
these shipments in its estimates as 
reported in Table III.7. DOE believes 
that water-source heat pumps operate 
with a water loop using a boiler or 
chiller as the heat source or sink, and 
that, therefore, may not be considered 
‘‘geothermal’’; in this case, the EIA 
report may not include a comprehensive 
number of water-source heat pump 
shipments. 

DOE seeks comment on the market for 
water-source heat pumps, especially 
what magnitude of annual shipments is 
most accurate, and how shipments are 
expected to change over time. DOE also 
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38 AEO 2013 can be accessed at: http://
www.eia.gov/forecasts/archive/aeo13/index.cfm. 

39 U.S. Department of Energy—Office of Energy 
Efficiency and Renewable Energy. Energy 
Conservation Program for Commercial and 
Industrial Equipment: Packaged Terminal Air 
Conditioner and Packaged Terminal Heat Pump 
Energy Conservation Standards (Available at: http:// 
www.regulations.gov/#!docketDetail;D=EERE-2007- 
BT-STD-0012). 

40 U.S. Department of Energy—Office of Energy 
Efficiency and Renewable Energy, Technical 
Support Document: Energy Efficiency Program for 
Commercial and Industrial Equipment: Efficiency 

Standards for Commercial Heating, Air- 
Conditioning, and Water Heating Equipment 
Including Packaged Terminal Air-Conditioners and 
Packaged Terminal Heat Pumps, Small Commercial 
Packaged Boiler, Three-Phase Air-Conditioners and 
Heat Pumps <65,000 Btu/h, and Single-Package 
Vertical Air Conditioners and Single-Package 
Vertical Heat Pumps <65,000 Btu/h (March 2006) 
(Available at: http://www1.eere.energy.gov/
buildings/appliance_standards/commercial/pdfs/
ashrae_products/ashrae_products_draft_tsd_
030206.pdf). This TSD was prepared for the 
rulemaking that resulted in the Final Rule: Energy 
Efficiency Program for Certain Commercial and 

Industrial Equipment: Efficiency Standards for 
Commercial Heating, Air-Conditioning, and Water- 
Heating Equipment. 72 FR 10038 (March 7, 2007). 

41 Manufacturers reported that in 2012, 50 percent 
of shipments were for new construction. DOE 
allocated a larger percentage of shipments to new 
construction in 2005 in order to arrive at 50 percent 
in 2012. 

42 U.S. Census Bureau, County Business Patterns 
for NAICS 237130 Power and Communication Line 
and Related Structures Construction (Available at: 
http://www.census.gov/econ/cbp/index.html) (Last 
accessed May 2, 2012). 

seeks comment on the share of the 
market for ground-source and ground- 
water-source heat pump applications 
that use models also rated for water- 
loop application. DOE identified these 
as Issues 13 and 14 under ‘‘Issues on 
Which DOE Seeks Comment’’ in section 
IV.B of this NODA. 

3. Packaged Terminal Air Conditioners 
To estimate yearly shipments of 

PTACs, DOE examined new 

construction and replacement 
shipments. New construction shipments 
were calculated using projected new 
construction floor space of healthcare, 
lodging, and small office buildings from 
the Annual Energy Outlook 2013 (AEO 
2013) 38 and historical saturation data, 
which were calculated from historical 
shipments data and historical new 
construction floor space as shown in 
Table III.9. Replacement shipments 

equaled the number of units that failed 
in a given year, based on a stock model 
and distribution of equipment lifetimes. 
DOE determined the distribution of 
shipments among the equipment classes 
using shipments data by equipment 
class provided by AHRI for the 2008 
PTAC and PTHP rulemaking, as shown 
in Table III.10.39 

TABLE III.9—HISTORICAL PTAC AND PTHP SHIPMENTS WITH NEW CONSTRUCTION FLOOR SPACE VALUES USED TO 
CALCULATE SATURATION 

Year Health care (million 
s.f.) Lodging (million s.f.) Small Office (million 

s.f.) Total (million s.f.) New Construction 
Shipments 

Saturation (units/
million s.f.) 

2000 68 172 179 419 66,407 6,315 

TABLE III.10—SHIPMENTS OF PTACS BY EQUIPMENT CLASS (AHRI) 

PTAC PTHP 

<7,000 
Btu/h 

≥7,000— 
≤15,000 

Btu/h 

>15,000 
Btu/h 

<7,000 
Btu/h 

≥7,000— 
≤15,000 

Btu/h 

>15,000 
Btu/h 

1998–2004 Average Shipments .............................................................. 12,898 205,355 15,407 7,702 168,068 13,534 
Percent ..................................................................................................... 3% 48% 4% 2% 40% 3% 

4. Single-Package Vertical Air 
Conditioners and Heat Pumps 

To develop the SPVU shipments 
model, DOE started with 2005 shipment 
estimates from the Air-Conditioning and 
Refrigeration Institute (ARI, now AHRI) 
for units less than 65,000 Btu/h as 
published in a previous rulemaking 40 
(more recent data are not available). 
Table III.11 shows these data. 

TABLE III.11—TOTAL SHIPMENTS OF 
SINGLE PACKAGE VERTICAL UNITS 

Equipment class 2005 

SPVAC <65,000 Btu/h, single- 
phase ........................................ 31,976 

SPVAC <65,000 Btu/h, three- 
phase ........................................ 13,125 

SPVHP <65,000 Btu/h, single- 
phase ........................................ 14,301 

SPVHP <65,000 Btu/h, three- 
phase ........................................ 6,129 

DOE added additional shipments for 
SPVACs greater than or equal to 65,000 
Btu/h and less than 135,000 Btu/h, 
which make up 3 percent of the market, 
based on manufacturer interviews. As 
there are no models on the market for 
SPVHP greater than or equal to 65,000 
Btu/h and less than 135,000 Btu/h, or 
for any SPVUs greater than or equal to 
135,000 Btu/h, DOE did not develop 
shipments estimates (or generate NES) 
for these equipment classes. See chapter 
4 of the NODA TSD for more details on 
the initial shipment estimates by 
equipment class that were used as the 
basis for the shipments projections 
discussed subsequently. 

To project shipments of SPVUs for 
new construction (starting in 2006), 
DOE relied primarily on sector-based 
estimates of saturation and projections 
of floor space. Based on manufacturer 
interview information, DOE allocated 35 
percent of shipments to the education 

sector, 35 percent to telecom, and 30 
percent to offices. DOE used the 2005 
new construction shipments and 2005 
new construction floor space for offices 
and education (from AEO 2013) to 
estimate a saturation rate for each end 
use.41 DOE applied this saturation rate 
to AEO 2013 projections of new 
construction floor space to project 
shipments to new construction through 
2044. For shipments to telecom, DOE 
developed an index based on County 
Business Pattern data for 
establishments 42 and projected this 
trend forward. To allocate the total 
projected shipments for office, 
education, and telecom into the 
equipment classes, DOE used the 
fraction of shipments from 2005 for each 
equipment class. This fraction remained 
constant over time. The complete 
discussion of shipment allocation and 
projected shipments for the different 
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43 Available at: http://www.modular.org/
HtmlPage.aspx?name=analysis (Last accessed May 
18, 2012). 

44 Available at: http://www.ahridirectory.org/
ahridirectory/pages/home.aspx. 

45 AEO 2013 can be accessed at: http:// 
www.eia.gov/forecasts/archive/aeo13/index.cfm. 

equipment classes can be found in 
chapter 4 of the NODA TSD. 

In order to model shipments for 
replacement SPVUs, DOE developed 
historical shipments for SPVUs back to 
1981 based on an index of square 
footage production data from the 
Modular Buildings Institute.43 
Shipments prior to 1994 were 
extrapolated based on a trend from 2005 
to 1997. In the stock model, the lifetime 
of SPVUs follows a distribution with a 
minimum of 10 years and a maximum 
of 25 years (and an average of 15 years). 
All retired units are assumed to be 
replaced with new shipments. The 
complete discussion of the method for 
extrapolating historical shipments can 
be found in chapter 4 of the NODA TSD. 

5. Commercial Water Heaters 
DOE derived the shipments for 

commercial oil-fired storage water 
heaters (greater than 105,000 Btu/h and 
less than 4,000 Btu/h/gal) from the 2000 
Screening Analysis for EPACT-Covered 
Commercial HVAC and Water-Heating 
Equipment (EERE–2006–STD–0098– 
0015) and the AHRI model database.44 
The PNNL study estimated the 
shipments of gas-fired storage water 
heaters in 1999. DOE estimated that the 
shipments in 2000 are the same as the 
shipments in 1999, and then applied a 

1% per year growth rate after 2000. To 
derive the shipments of oil-fired storage 
water heaters, DOE calculated the ratio 
of oil- versus gas-fired storage water 
heaters using the number of models in 
the AHRI model database, which was 
3.3 percent. DOE multiplied this ratio 
by the shipments of gas-fired storage 
water heaters to calculate the shipments 
of oil-fired storage water heaters. The 
complete series of shipments can be 
found in chapter 4 of the NODA TSD. 

DOE seeks input and data regarding 
its shipments methodologies and 
projections for all equipment analyzed 
in today’s NODA. DOE identified this as 
Issue 15 under ‘‘Issues on Which DOE 
Seeks Comment’’ in section IV.B of this 
NODA. 

C. Base-Case Efficiency Distribution 
DOE reviewed manufacturer 

interview data (for SPVUs) or the AHRI 
certified products directory for relevant 
equipment classes (for all other 
equipment) to determine the 
distribution of efficiency levels for 
commercially-available models within 
each equipment class analyzed in 
today’s NODA. DOE bundled the 
efficiency levels into ‘‘efficiency ranges’’ 
and determined the percentage of 
models within each range. The 
distribution of efficiencies in the base 

case for each equipment class can be 
found in the ASHRAE NODA TSD. 

For the standards case for all 
equipment in today’s NODA, DOE 
assumed shipments at lower efficiencies 
were most likely to roll up into higher 
efficiency levels in response to more- 
stringent energy conservation standards. 
For each efficiency level analyzed 
within a given equipment class, DOE 
used a ‘‘roll-up’’ scenario to establish 
the market shares by efficiency level for 
the year that standards would become 
effective (e.g., 2015, 2017, or 2020). DOE 
estimated that the efficiencies of 
equipment in the base case that did not 
meet the standard level under 
consideration would roll up to meet the 
standard level. Available information 
also suggests that all equipment 
efficiencies in the base case that were 
above the standard level under 
consideration would not be affected. 
Table III.12 shows an example of the 
distribution of efficiencies within the 
base-case and the roll-up scenarios to 
establish the distribution of efficiencies 
in the standards cases for oil-fired 
commercial storage water heaters. For 
all the tables of the distribution of 
efficiencies in the base case and 
standards cases by equipment class, see 
the ASHRAE NODA TSD. 

TABLE III.12—DISTRIBUTION OF EFFICIENCIES IN THE BASE CASE AND STANDARDS CASES FOR OIL-FIRED COMMERCIAL 
STORAGE WATER HEATERS 

Thermal efficiency (%) 

78 80 81 82 

Base Case ....................................................................................................................................................... 52.6% 23.7% 10.5% 13.2% 
ASHRAE 90.1–2013 Standard ........................................................................................................................ ............ 76.3% 10.5% 13.2% 
Efficiency Level 2 ............................................................................................................................................. ............ ............ 86.8% 13.2% 
Max-Tech ......................................................................................................................................................... ............ ............ ............ 100.0% 

DOE seeks input on its determination 
of the base-case distribution of 
efficiencies and its projection of how 
amended energy conservation standards 
would affect the distribution of 
efficiencies in each standards case. DOE 
identified this as Issue 16 under ‘‘Issues 
on Which DOE Seeks Comment’’ in 
section IV.B of this NODA. 

Using the distribution of efficiencies 
in the base case and in the standards 
cases for each equipment class analyzed 
in today’s NODA, as well as the UECs 
for each specified EER, SEER, or thermal 
efficiency (discussed previously), DOE 
calculated market-weighted average 
efficiency values. The market-weighted 
average efficiency value represents the 

average efficiency of the total units 
shipped at a specified amended 
standard level. The market-weighted 
average efficiency values for the base 
case and the standards cases for each 
efficiency level analyzed within the 
equipment classes is provided in the 
ASHRAE NODA TSD. 

D. Other Analytical Inputs 

1. Conversion of Site Energy Savings 

DOE converted the annual site energy 
savings into the annual amount of 
energy saved at the source of electric 
generation (i.e., primary energy) using 
annual multiplicative factors calculated 
from the AEO 2013 projections.45 For 

electricity, the conversion factors vary 
over time because of projected changes 
in generation sources (i.e., the types of 
power plants projected to provide 
electricity to the country). 

In response to the recommendations 
of a committee on ‘‘Point-of-Use and 
Full-Fuel-Cycle Measurement 
Approaches to Energy Efficiency 
Standards’’ appointed by the National 
Academy of Sciences, DOE announced 
its intention to use full-fuel-cycle (FFC) 
measures of energy use and greenhouse 
gas and other emissions in the national 
impact analyses and emissions analyses 
included in future energy conservation 
standards rulemakings. 76 FR 51281 
(August 18, 2011). After evaluating 
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analytical models and the approaches 
discussed in the August 18, 2011 notice, 
DOE published a statement of amended 
policy in which DOE explained its 
determination that the National Energy 
Modeling System (NEMS) is the most 
appropriate tool for its FFC analysis and 
its intention to use NEMS for that 
purpose. 77 FR 49701 (August 17, 2012). 
The calculations in today’s notice use 
FFC multipliers derived from NEMS. 

2. Equipment Lifetime 

DOE defines ‘‘equipment lifetime’’ as 
the age when a unit is retired from 
service. DOE reviewed available 
literature to establish typical equipment 
lifetimes. For air-cooled equipment, 
water-source heat pumps, and 
commercial storage water heaters, DOE 
used the estimated product lifetimes 
from the 2000 screening analysis for 
EPACT-Covered Commercial HVAC and 
Water-Heating Equipment (EERE–2006– 
STD–0098–0015). The average lifetime 
for air-cooled equipment is 15 years, for 
water-source equipment 19 years, and 
for water heaters 7 years. 

For PTACs, DOE used the same 
average lifetime of 10 years as used in 
the 2008 final rule for PTACs. 73 FR 
58772, 58789 (Oct. 7, 2008). For SPVUs, 
DOE used an average of 15 years based 
on a review of a range of packaged 
cooling equipment lifetime estimates 
found in published studies and online 
documents. For further details on 
equipment lifetime, see the ASHRAE 
NODA TSD. 

3. Compliance Date and Analysis Period 

If DOE were to propose a rule 
prescribing energy conservation 
standards at the efficiency levels 

contained in ASHRAE Standard 90.1– 
2013, EPCA states that any such 
standard shall become effective on or 
after a date that is two or three years 
(depending on equipment type or size) 
after the effective date of the applicable 
minimum energy efficiency requirement 
in the amended ASHRAE standard (i.e., 
ASHRAE Standard 90.1–2013). (42 
U.S.C. 6313(a)(6)(D)) All equipment for 
which analysis was performed in this 
NODA falls into the two-year category. 
For all PTACs and air-cooled equipment 
in this rulemaking, the effective date in 
ASHRAE Standard 90.1–2013 is January 
1, 2015. Thus, if DOE decides to adopt 
the levels in ASHRAE Standard 90.1– 
2013, the rule would apply to PTACs 
and air-cooled equipment manufactured 
on or after January 1, 2017, which is two 
years from the effective date specified in 
ASHRAE Standard 90.1–2013. For all 
water-source heat pumps, SPVUs, and 
commercial water heaters in this 
rulemaking, ASHRAE Standard 90.1– 
2013 did not specify an effective date, 
so the publication date of October 9, 
2013 is assumed. Thus, if DOE decides 
to adopt the levels in ASHRAE Standard 
90.1–2013, the rule would apply to 
water-source heat pumps, SPVUs, and 
commercial water heaters manufactured 
on or after October 9, 2015, which is 
two years from the publication date of 
ASHRAE Standard 90.1–2013. 

If DOE were to propose prescribing 
energy conservation standards higher 
than the efficiency levels contained in 
ASHRAE Standard 90.1–2013, under 
EPCA, any such standard will become 
effective for equipment manufactured 
four years after the date of publication 
of a final rule in the Federal Register. 
(42 U.S.C. 6313(a)(6)(D)) Thus, for 

equipment for which DOE might adopt 
a level more stringent than the ASHRAE 
efficiency level, the rule would apply to 
equipment manufactured on and after a 
date which is four years from the date 
of publication of the final rule adopting 
standards higher than the ASHRAE 
efficiency levels (with a requirement to 
complete that final rule no later than 30 
months after publication of the revised 
ASHRAE Standard 90.1, which occurred 
on October 9, 2013). Under this 
timeline, compliance with such more 
stringent standards would be required 
no later than April 9, 2020. 

For purposes of calculating the NES 
for water-source heat pumps, SPVUs, 
and commercial water heaters, DOE 
used an analysis period of 2015 (the 
assumed compliance date if DOE were 
to adopt the ASHRAE levels as Federal 
standards for this equipment) through 
2044. For PTACs and air-cooled 
equipment, DOE used an analysis 
period of 2017 (the assumed compliance 
date if DOE were to adopt the ASHRAE 
levels as Federal standards for this 
equipment) through 2046. This is the 
standard analysis period of 30 years that 
DOE typically uses in its NES analysis. 
While the analysis periods remain the 
same for assessing the energy savings of 
Federal standard levels higher than the 
ASHRAE levels, those energy savings 
would not begin accumulating until 
2020 (the assumed compliance date if 
DOE were to determine that standard 
levels more stringent than the ASHRAE 
levels are justified). 

For each equipment class for which 
DOE developed a potential energy 
savings analysis, Table III.13 exhibits 
the approximate compliance dates of an 
amended energy conservation standard. 

TABLE III.13—APPROXIMATE COMPLIANCE DATE OF AN AMENDED ENERGY CONSERVATION STANDARD FOR EACH 
EQUIPMENT CLASS 

Equipment class 

Approximate compliance 
date for adopting the effi-
ciency levels in ASHRAE 

Standard 90.1–2013 

Approximate compliance 
date for adopting more- 

stringent efficiency levels 
than those in ASHRAE 

Standard 90.1–2013 

Three-Phase Air-Cooled Single Package Air Conditioners <65,000 Btu/h ..................... 01/2017 04/2020 
Three-Phase Air-Cooled Single Package Heat Pumps <65,000 Btu/h ........................... 01/2017 04/2020 
Three-Phase Air-Cooled Split System Heat Pumps <65,000 Btu/h ................................ 01/2017 04/2020 
Water Source HP <17,000 Btu/h ..................................................................................... 10/2015 04/2020 
Water Source HP ≥17,000 to <65,000 Btu/h .................................................................. 10/2015 04/2020 
Water Source HP ≥65,000 to 135,000 Btu/h .................................................................. 10/2015 04/2020 
PTAC <7,000 Btu/h ......................................................................................................... 01/2017 04/2020 
PTAC ≥7,000 to ≤15,000 Btu/h ....................................................................................... 01/2017 04/2020 
PTAC >15,000 Btu/h ....................................................................................................... 01/2017 04/2020 
SPVAC <65,000 Btu/h ..................................................................................................... 10/2015 04/2020 
SPVHP <65,000 Btu/h ..................................................................................................... 10/2015 04/2020 
SPVAC ≥65,000 to <135,000 Btu/h ................................................................................. 10/2015 04/2020 
Oil-Fired Storage Water Heaters >105,000 Btu/h and <4,000 Btu/h/gal ........................ 10/2015 04/2020 
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E. Estimates of Potential Energy Savings 

DOE estimated the potential primary 
energy savings in quads (i.e., 1015 Btu) 
for each efficiency level considered 
within each equipment class analyzed. 
The potential energy savings for 

efficiency levels more stringent than 
those specified by ASHRAE Standard 
90.1–2013 were calculated relative to 
the efficiency levels that would result if 
ASHRAE Standard 90.1–2013 standards 
were adopted. Table III.14 through 
Table III.26 show the potential energy 

savings resulting from the analyses 
conducted as part of this NODA. The 
reported energy savings are cumulative 
over the period in which equipment 
shipped in the 30-year analysis 
continues to operate. 

TABLE III.14—POTENTIAL ENERGY SAVINGS FOR SMALL THREE-PHASE AIR-COOLED SINGLE-PACKAGE AIR CONDITIONERS 
<65,000 Btu/h 

Efficiency level Primary energy savings 
estimate* (quads) 

FFC energy savings 
estimate* 
(quads) 

Level 1—ASHRAE—14 SEER ........................................................................................ 0.02 0.02 
Level 2—15 SEER ........................................................................................................... 0.04 0.04 
Level 3—16 SEER ........................................................................................................... 0.10 0.10 
Level 4—17.5 SEER ........................................................................................................ 0.12 0.12 
Level 5—‘‘Max-Tech’’—19.15 SEER ............................................................................... 0.14 0.15 

* The potential energy savings for efficiency levels more stringent than those specified by ASHRAE Standard 90.1–2013 were calculated rel-
ative to the efficiency levels that would result if ASHRAE Standard 90.1–2013 standards were adopted. 

TABLE III.15—POTENTIAL ENERGY SAVINGS FOR SMALL THREE-PHASE AIR-COOLED SINGLE-PACKAGE HEAT PUMPS 
<65,000 Btu/h 

Efficiency level 
Primary energy savings 

estimate* 
(quads) 

FFC energy savings 
estimate* 
(quads) 

Level 1—ASHRAE—14 SEER ........................................................................................ 0.001 0.001 
Level 2—15 SEER ........................................................................................................... 0.007 0.007 
Level 3—16 SEER ........................................................................................................... 0.014 0.014 
Level 4—‘‘Max-Tech’’—18.05 SEER ............................................................................... 0.018 0.019 

* The potential energy savings for efficiency levels more stringent than those specified by ASHRAE Standard 90.1–2013 were calculated rel-
ative to the efficiency levels that would result if ASHRAE Standard 90.1–2013 standards were adopted. 

TABLE III.16—POTENTIAL ENERGY SAVINGS FOR SMALL THREE-PHASE AIR-COOLED SPLIT SYSTEM HEAT PUMPS <65,000 
Btu/h 

Efficiency level 
Primary energy savings 

estimate* 
(quads) 

FFC energy savings 
estimate* 
(quads) 

Level 1—ASHRAE—14 SEER ........................................................................................ 0.002 0.002 
Level 2—15 SEER ........................................................................................................... 0.012 0.012 
Level 3—16 SEER ........................................................................................................... 0.026 0.026 
Level 4—‘‘Max-Tech’’—18.05 SEER ............................................................................... 0.033 0.033 

* The potential energy savings for efficiency levels more stringent than those specified by ASHRAE Standard 90.1–2013 were calculated rel-
ative to the efficiency levels that would result if ASHRAE Standard 90.1–2013 standards were adopted. 

TABLE III.17—POTENTIAL ENERGY SAVINGS FOR WATER-SOURCE HEAT PUMPS <17,000 Btu/h 

Efficiency level 
Primary energy savings 

estimate* 
(quads) 

FFC energy savings 
estimate* 
(quads) 

Level 1—ASHRAE—12.2 EER ........................................................................................ 0.001 0.001 
Level 2—13 EER ............................................................................................................. 0.007 0.007 
Level 3—14 EER ............................................................................................................. 0.025 0.026 
Level 4—15.7 EER .......................................................................................................... 0.063 0.064 
Level 5—16.5 EER .......................................................................................................... 0.082 0.083 
Level 6—‘‘Max-Tech’’—18.1 EER ................................................................................... 0.116 0.118 

* The potential energy savings for efficiency levels more stringent than those specified by ASHRAE Standard 90.1–2013 were calculated rel-
ative to the efficiency levels that would result if ASHRAE Standard 90.1–2013 standards were adopted. 
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TABLE III.18—POTENTIAL ENERGY SAVINGS FOR WATER-SOURCE HEAT PUMPS ≥17,000 AND <65,000 Btu/h 

Efficiency level 
Primary energy savings 

estimate* 
(quads) 

FFC energy savings 
estimate* 
(quads) 

Level 1—ASHRAE—13 EER ........................................................................................... 0.001 0.001 
Level 2—14.6 EER .......................................................................................................... 0.064 0.065 
Level 3—16.6 EER .......................................................................................................... 0.280 0.284 
Level 4—18 EER ............................................................................................................. 0.451 0.459 
Level 5—19.2 EER .......................................................................................................... 0.591 0.601 
Level 6—‘‘Max-Tech’’—21.6 EER ................................................................................... 0.831 0.844 

* The potential energy savings for efficiency levels more stringent than those specified by ASHRAE Standard 90.1–2013 were calculated rel-
ative to the efficiency levels that would result if ASHRAE Standard 90.1–2013 standards were adopted. 

TABLE III.19—POTENTIAL ENERGY SAVINGS FOR WATER-SOURCE HEAT PUMPS ≥65,000 AND <135,000 Btu/h 

Efficiency level 
Primary energy savings 

estimate * 
(quads) 

FFC energy savings 
estimate * 
(quads) 

Level 1—ASHRAE—13 EER ........................................................................................... (**) (**) 
Level 2—14 EER ............................................................................................................. 0.004 0.004 
Level 3—15 EER ............................................................................................................. 0.013 0.014 
Level 4—16 EER ............................................................................................................. 0.032 0.033 
Level 5—‘‘Max-Tech’’—17.2 EER ................................................................................... 0.057 0.058 

* The potential energy savings for efficiency levels more stringent than those specified by ASHRAE Standard 90.1–2013 were calculated rel-
ative to the efficiency levels that would result if ASHRAE Standard 90.1–2013 standards were adopted. 

** There are no potential savings for this Level because all models currently on the market exceed this efficiency level, and thus would not be 
affected by a standard set at this level. 

TABLE III.20—POTENTIAL ENERGY SAVINGS FOR PTAC <7,000 Btu/h 

Efficiency level 
Primary energy savings 

estimate * 
(quads) 

FFC energy savings esti-
mate * 

(quads) 

Level 1—ASHRAE—11.9 EER ........................................................................................ (**) (**) 
Level 2—12.2 EER .......................................................................................................... (**) (**) 
Level 3—12.6 EER .......................................................................................................... 0.001 0.001 
Level 4—13.1 EER .......................................................................................................... 0.002 0.002 
Level 5—13.6 EER .......................................................................................................... 0.003 0.003 
Level 6—‘‘Max-Tech’’—14.0 EER ................................................................................... 0.004 0.004 

* The potential energy savings for efficiency levels more stringent than those specified by ASHRAE Standard 90.1–2013 were calculated rel-
ative to the efficiency levels that would result if ASHRAE Standard 90.1–2013 standards were adopted. 

** There are no potential savings for this Level because all models currently on the market exceed this efficiency level, and thus would not be 
affected by a standard set at this level. 

TABLE III.21—POTENTIAL ENERGY SAVINGS FOR PTAC ≥7,000 AND ≤15,000 Btu/h 

Efficiency level 
Primary energy savings es-

timate * 
(quads) 

FFC energy savings esti-
mate * 

(quads) 

Level 1—ASHRAE—11.3 EER ........................................................................................ 0.001 0.001 
Level 2—11.5 EER .......................................................................................................... 0.005 0.005 
Level 3—12.0 EER .......................................................................................................... 0.022 0.023 
Level 4—12.4 EER .......................................................................................................... 0.040 0.040 
Level 5—12.9 EER .......................................................................................................... 0.058 0.058 
Level 6—‘‘Max-Tech’’—13.3 EER ................................................................................... 0.076 0.077 

* The potential energy savings for efficiency levels more stringent than those specified by ASHRAE Standard 90.1–2013 were calculated rel-
ative to the efficiency levels that would result if ASHRAE Standard 90.1–2013 standards were adopted. 

TABLE III.22—POTENTIAL ENERGY SAVINGS FOR PTAC >15,000 Btu/h 

Efficiency level 
Primary energy savings 

estimate* 
(quads) 

FFC energy savings 
estimate* 
(quads) 

Level 1—ASHRAE—9.5 EER .......................................................................................... 0.0009 0.0009 
Level 2—9.7 EER ............................................................................................................ 0.0007 0.0007 
Level 3—10.0 EER .......................................................................................................... 0.0022 0.0023 
Level 4—10.4 EER .......................................................................................................... 0.0037 0.0038 
Level 5—10.8 EER .......................................................................................................... 0.0053 0.0053 
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TABLE III.22—POTENTIAL ENERGY SAVINGS FOR PTAC >15,000 Btu/h—Continued 

Efficiency level 
Primary energy savings 

estimate* 
(quads) 

FFC energy savings 
estimate* 
(quads) 

Level 6—‘‘Max-Tech’’—11.2 EER ................................................................................... 0.0068 0.0069 

* The potential energy savings for efficiency levels more stringent than those specified by ASHRAE Standard 90.1–2013 were calculated rel-
ative to the efficiency levels that would result if ASHRAE Standard 90.1–2013 standards were adopted. 

TABLE III.23—POTENTIAL ENERGY SAVINGS ESTIMATES FOR SPVAC <65,000 Btu/h 

Efficiency level 
Primary energy savings 

estimate* 
(quads) 

FFC energy savings 
estimate* 
(quads) 

Level 1—ASHRAE—10 EER ........................................................................................... 0.21 0.21 
Level 2—10.5 EER .......................................................................................................... 0.07 0.07 
Level 3—11 EER ............................................................................................................. 0.14 0.14 
Level 4—11.8 EER .......................................................................................................... 0.22 0.23 
Level 4—‘‘Max-Tech’’—12.3 EER ................................................................................... 0.28 0.29 

* The potential energy savings for efficiency levels more stringent than those specified by ASHRAE Standard 90.1–2013 were calculated rel-
ative to the efficiency levels that would result if ASHRAE Standard 90.1–2013 standards were adopted. 

TABLE III.24—POTENTIAL ENERGY SAVINGS ESTIMATES FOR SPVHP<65,000 Btu/h 

Efficiency level 
Primary energy savings 

estimate* ** 
(quads) 

FFC energy savings 
estimate* ** 

(quads) 

Level 1—ASHRAE—10 EER ........................................................................................... 0.06 0.06 
Level 2—10.5 EER .......................................................................................................... 0.05 0.05 
Level 3—11 EER ............................................................................................................. 0.08 0.08 
Level 4—11.8 EER .......................................................................................................... 0.17 0.18 
Level 4—‘‘Max-Tech’’—12.3 EER ................................................................................... 0.19 0.19 

* The potential energy savings for efficiency levels more stringent than those specified by ASHRAE Standard 90.1–2013 were calculated rel-
ative to the efficiency levels that would result if ASHRAE Standard 90.1–2013 standards were adopted. 

** For SPVHPs, the energy savings estimates are based on both cooling savings (EER) and heating savings (COP). 

TABLE III.25—POTENTIAL ENERGY SAVINGS ESTIMATES FOR SPVAC ≥65,000 AND <135,000 Btu/h 

Efficiency level 
Primary energy savings es-

timate 
(quads) 

FFC energy savings esti-
mate 

(quads) 

Level 1—ASHRAE—10.0 EER ........................................................................................ 0.02 0.02 

TABLE III.26—POTENTIAL ENERGY SAVINGS ESTIMATES FOR COMMERCIAL OIL-FIRED STORAGE WATER HEATERS 
>105,000 Btu/h AND <4,000 Btu/h/GAL 

Efficiency level 
Primary energy savings 

estimate* 
(quads) 

FFC energy savings 
estimate* 
(quads) 

Level 1—ASHRAE—80% Et .................................................................................................... 0.002 0.002 
Level 2—81% Et ...................................................................................................................... 0.001 0.001 
Level 3—‘‘Max-Tech’’—82% Et ............................................................................................... 0.002 0.002 

* The potential energy savings for efficiency levels more stringent than those specified by ASHRAE Standard 90.1–2013 were calculated rel-
ative to the efficiency levels that would result if ASHRAE Standard 90.1–2013 standards were adopted. 

IV. Public Participation 

A. Submission of Comments 

DOE will accept comments, data, and 
information regarding this NODA no 
later than the date provided in the DATES 
section at the beginning of this notice. 
Interested parties may submit 
comments, data, and other information 
using any of the methods described in 

the ADDRESSES section at the beginning 
of this notice. 

Submitting comments via 
www.regulations.gov. The 
www.regulations.gov Web page will 
require you to provide your name and 
contact information. Your contact 
information will be viewable to DOE 
Building Technologies staff only. Your 
contact information will not be publicly 

viewable except for your first and last 
names, organization name (if any), and 
submitter representative name (if any). 
If your comment is not processed 
properly because of technical 
difficulties, DOE will use this 
information to contact you. If DOE 
cannot read your comment due to 
technical difficulties and cannot contact 
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you for clarification, DOE may not be 
able to consider your comment. 

However, your contact information 
will be publicly viewable if you include 
it in the comment itself or in any 
documents attached to your comment. 
Any information that you do not want 
to be publicly viewable should not be 
included in your comment, nor in any 
document attached to your comment. 
Otherwise, persons viewing comments 
will see only first and last names, 
organization names, correspondence 
containing comments, and any 
documents submitted with the 
comments. 

Do not submit to www.regulations.gov 
information for which disclosure is 
restricted by statute, such as trade 
secrets and commercial or financial 
information (hereinafter referred to as 
Confidential Business Information 
(CBI)). Comments submitted through 
www.regulations.gov cannot be claimed 
as CBI. Comments received through the 
Web site will waive any CBI claims for 
the information submitted. For 
information on submitting CBI, see the 
Confidential Business Information 
section below. 

DOE processes submissions made 
through www.regulations.gov before 
posting. Normally, comments will be 
posted within a few days of being 
submitted. However, if large volumes of 
comments are being processed 
simultaneously, your comment may not 
be viewable for up to several weeks. 
Please keep the comment tracking 
number that www.regulations.gov 
provides after you have successfully 
uploaded your comment. 

Submitting comments via email, hand 
delivery/courier, or mail. Comments and 
documents submitted via email, hand 
delivery, or mail also will be posted to 
www.regulations.gov. If you do not want 
your personal contact information to be 
publicly viewable, do not include it in 
your comment or any accompanying 
documents. Instead, provide your 
contact information in a cover letter. 
Include your first and last names, email 
address, telephone number, and 
optional mailing address. The cover 
letter will not be publicly viewable as 
long as it does not include any 
comments. 

Include contact information each time 
you submit comments, data, documents, 
and other information to DOE. Email 
submissions are preferred. If you submit 
via mail or hand delivery/courier, 
please provide all items on a CD, if 
feasible, in which case, it is not 
necessary to submit printed copies. No 
telefacsimiles (faxes) will be accepted. 

Comments, data, and other 
information submitted to DOE 

electronically should be provided in 
PDF (preferred), Microsoft Word or 
Excel, WordPerfect, or text (ASCII) file 
format. Provide documents that are not 
secured, that are written in English, and 
that are free of any defects or viruses. 
Documents should not contain special 
characters or any form of encryption 
and, if possible, they should carry the 
electronic signature of the author. 

Campaign form letters. Please submit 
campaign form letters by the originating 
organization in batches of between 50 to 
500 form letters per PDF or as one form 
letter with a list of supporters’ names 
compiled into one or more PDFs. This 
reduces comment processing and 
posting time. 

Confidential business information. 
Pursuant to 10 CFR 1004.11, any person 
submitting information that he or she 
believes to be confidential and exempt 
by law from public disclosure should 
submit via email, postal mail, or hand 
delivery/courier two well-marked 
copies: One copy of the document 
marked ‘‘confidential’’ that includes all 
the information believed to be 
confidential, and one copy of the 
document marked ‘‘non-confidential’’ 
with the information believed to be 
confidential deleted. Submit these 
documents via email or on a CD, if 
feasible. DOE will make its own 
determination about the confidential 
status of the information and treat it 
according to its determination. 

Factors of interest to DOE when 
evaluating requests to treat submitted 
information as confidential include: (1) 
A description of the items; (2) whether 
and why such items are customarily 
treated as confidential within the 
industry; (3) whether the information is 
generally known by or available from 
other sources; (4) whether the 
information has previously been made 
available to others without obligation 
concerning its confidentiality; (5) an 
explanation of the competitive injury to 
the submitting person which would 
result from public disclosure; (6) when 
such information might lose its 
confidential character due to the 
passage of time; and (7) why disclosure 
of the information would be contrary to 
the public interest. 

It is DOE’s policy that all comments 
may be included in the public docket, 
without change and as received, 
including any personal information 
provided in the comments (except 
information deemed to be exempt from 
public disclosure). 

B. Issues on Which DOE Seeks Comment 
Although DOE welcomes comments 

on any aspect of this notice, DOE is 
particularly interested in receiving 

comments and views of interested 
parties concerning the following issues: 

(1) DOE’s proposal to re-create 
separate equipment classes for single- 
package and split system equipment in 
the overall equipment classes of small 
commercial package air conditioning 
and heating equipment (air-cooled, 
three-phase) less than 65,000 Btu/h; 

(2) The nomenclature changes in 
ASHRAE 90.1–2013 from ‘‘water 
source’’ to ‘‘water to air, water loop’’ 
and from ‘‘COP’’ to ‘‘COPH’’, and 
whether in fact they are editorial in 
nature; 

(3) The proposed definition for 
‘‘water-source heat pump;’’ 

(4) DOE’s tentative proposal to not 
establish a separate space-constrained 
class for SPVUs; 

(5) DOE’s preliminary conclusion that 
the updates to the most recent versions 
of ANSI Z21.47 do not have a 
substantive impact on the measurement 
of energy efficiency for gas-fired 
furnaces; 

(6) Whether energy usage for three- 
phase commercial air-cooled equipment 
would be similar to that modeled for 
single-phase equipment in commercial 
buildings; 

(7) Whether increasing the HSPF for 
commercial air-cooled equipment less 
than 65,000 Btu/h will result in 
significant energy savings, and, if so, 
data to support such conclusion; 

(8) The appropriateness of using the 
cooling UECs for water-source heat 
pumps developed in the 2000 screening 
analysis, or other sources of data for this 
analysis; 

(9) Data and information related to 
water-source heat pump heating energy 
use; 

(10) DOE’s analysis of UEC for SPVUs 
and its use in establishing the energy 
savings potential for more-stringent 
standards. Of particular interest to DOE 
is input on shipments of SPVHP 
equipment to telecommunications 
shelters and the frequency of use of 
economizers in equipment serving these 
shelters; 

(11) Input on how or if regional 
differences between the shipments of 
heat pumps and air conditioners to 
warmer or cooler climates can be taken 
into account in the SPVU energy use 
characterization; 

(12) DOE’s derivation of UECs for oil- 
fired storage water heaters; 

(13) Data and information related to 
the current shipments of water-source 
heat pumps and expected future trends; 

(14) The share of the market for 
ground-source and ground-water-source 
heat pump applications that use models 
also rated for water-loop application; 
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(15) DOE’s shipment methodologies 
and projections for all equipment 
analyzed in today’s NODA, and any 
shipments data related to these 
equipment; and 

(16) DOE’s determination of the base- 
case distribution efficiencies and its 
prediction on how amended energy 
conservation standards would affect the 
distribution of efficiencies in the 
standards case for the thirteen classes of 
equipment for which analysis was 
performed. 

V. Approval of the Office of the 
Secretary 

The Secretary of Energy has approved 
publication of this notice of data 
availability. 

Issued in Washington, DC, on April 7, 
2014. 
Kathleen B. Hogan, 
Deputy Assistant Secretary for Energy 
Efficiency, Energy Efficiency and Renewable 
Energy. 
[FR Doc. 2014–08214 Filed 4–10–14; 8:45 am] 

BILLING CODE 6450–01–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. FAA–2013–0981; Directorate 
Identifier 2013–NM–032–AD] 

RIN 2120–AA64 

Airworthiness Directives; The Boeing 
Company Airplanes 

AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 
ACTION: Notice of proposed rulemaking 
(NPRM); reopening of comment period. 

SUMMARY: This document announces the 
reopening of the comment period for the 
above-referenced NPRM, which 
proposed the adoption of a new 
airworthiness directive (AD) that 
applies to all The Boeing Company 
Model MD–90–30 airplanes and that 
would supersede AD 97–11–07 and AD 
99–18–23. The NPRM proposed to 
continue to require revising the 
Airworthiness Limitations Section 
(ALS) of the Instructions for Continued 
Airworthiness to incorporate certain 
compliance times for principal 
structural elements (PSE) inspections 
and replacement times for safe-life 
limited parts. The NPRM also proposed 
to require revising the maintenance or 
inspection program to incorporate a new 
PSE requirement for the rear spar caps 
of the horizontal stabilizer and its 

associated inspections. This reopening 
of the comment period is necessary to 
ensure that all interested persons have 
ample opportunity to submit any 
written relevant data, views, or 
arguments regarding the proposed 
requirements of the NPRM. 
DATES: We must receive comments on 
this NPRM (78 FR 73739, December 9, 
2013) by May 6, 2014. 
ADDRESSES: You may send comments, 
using the procedures found in 14 CFR 
11.43 and 11.45, by any of the following 
methods: 

• Federal eRulemaking Portal: Go to 
http://www.regulations.gov. Follow the 
instructions for submitting comments. 

• Fax: 202–493–2251. 
• Mail: U.S. Department of 

Transportation, Docket Operations, M– 
30, West Building Ground Floor, Room 
W12–140, 1200 New Jersey Avenue SE., 
Washington, DC 20590. 

• Hand Delivery: Deliver to Mail 
address above between 9 a.m. and 5 
p.m., Monday through Friday, except 
Federal holidays. 

Examining the AD Docket 

You may examine the AD docket on 
the Internet at http://
www.regulations.gov by searching for 
and locating Docket No. FAA–2013– 
0981; or in person at the Docket 
Management Facility between 9 a.m. 
and 5 p.m., Monday through Friday, 
except Federal holidays. The AD docket 
contains this AD action, the regulatory 
evaluation, any comments received, and 
other information. The street address for 
the Docket Office (telephone 800–647– 
5527) is in the ADDRESSES section. 
Comments will be available in the AD 
docket shortly after receipt. 
FOR FURTHER INFORMATION CONTACT: 
Roger Durbin, Airframe Branch, ANM– 
120L, FAA, Los Angeles Aircraft 
Certification Office (ACO), 3960 
Paramount Boulevard, Lakewood, CA 
90712–4137; phone: (562) 627–5233; 
fax: (562) 627–5210; email: 
roger.durbin@faa.gov. 
SUPPLEMENTARY INFORMATION: We 
proposed to amend 14 CFR Part 39 by 
adding a notice of proposed rulemaking 
(NPRM) that would apply to all The 
Boeing Company Model MD–90–30 
airplanes. The NPRM was published in 
the Federal Register on December 9, 
2013 (78 FR 73739). The NPRM 
proposed to supersede AD 97–11–07, 
Amendment 39–10036 (62 FR 27941, 
May 22, 1997); and AD 99–18–23, 
Amendment 39–11289 (64 FR 48284, 
September 3, 1999). The NPRM 
proposed to continue to require revising 
the Airworthiness Limitations Section 
(ALS) of the Instructions for Continued 

Airworthiness to incorporate certain 
compliance times for principal 
structural elements (PSE) inspections 
and replacement times for safe-life 
limited parts. The NPRM also proposed 
to require revising the maintenance or 
inspection program to incorporate a new 
PSE requirement for the rear spar caps 
of the horizontal stabilizer and its 
associated inspections. The NPRM also 
invites comments on its overall 
regulatory, economic, environmental, 
and energy aspects. 

Events Leading to the Reopening of the 
Comment Period 

Since we issued the NPRM (78 FR 
73739, December 9, 2013), we have 
determined that the Relevant Service 
Information section in the preamble of 
the NPRM did not adequately describe 
the service information. We specified to 
see the service information, Boeing MD– 
90 Airworthiness Limitations 
Instructions (ALI) Report No. MDC– 
94K9000, Revision 6, dated September 
2011, at http://www.regulations.gov. 
However, we did not post the service 
information at http://
www.regulations.gov because we do not 
have clearance to post Boeing MD–90 
Airworthiness Limitations Instructions 
(ALI) Report No. MDC–94K9000, 
Revision 6, dated September 2011, at 
the NPRM stage of the AD process. 

Description of Service Information 

Boeing MD–90 Airworthiness 
Limitations Instructions (ALI) Report 
No. MDC–94K9000, Revision 6, dated 
September 2011, describes PSE 
inspections, compliance times, and 
replacement times for safe-life limited 
parts, which are required by AD 97–11– 
07, Amendment 39–10036 (62 FR 
27941, May 22, 1997); and AD 99–18– 
23, Amendment 39–11289 (64 FR 
48284, September 3, 1999). Boeing MD– 
90 Airworthiness Limitations 
Instructions (ALI) Report No. MDC– 
94K9000, Revision 6, dated September 
2011, also describes a new PSE 
requirement for the rear spar of the 
horizontal stabilizer and its associated 
inspections. 

FAA’s Determination 

We considered it necessary to 
adequately describe the service 
information and found it appropriate to 
reopen the comment period to give all 
interested persons additional time to 
examine the proposed requirements of 
the NPRM (78 FR 73739, December 9, 
2013) and submit comments. We have 
determined that reopening the comment 
period for 25 days will not compromise 
the safety of these airplanes. 
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Extension of Comment Period 

The comment period for Docket No. 
FAA–2013–0981, Directorate Identifier 
2013–NM–032–AD, has been revised. 
The comment period now closes May 6, 
2014. 

No other part of the regulatory 
information has been changed; 
therefore, the NPRM (78 FR 73739, 
December 9, 2013) is not republished in 
the Federal Register. 

Issued in Renton, Washington, on April 4, 
2014. 
Michael J. Kaszycki, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 2014–08144 Filed 4–10–14; 8:45 am] 

BILLING CODE 4910–13–P 

DEPARTMENT OF EDUCATION 

34 CFR Chapter VI 

Negotiated Rulemaking Committee, 
Notice of Additional Committee 
Meeting—Title IV Federal Student Aid 
Programs, Program Integrity and 
Improvement 

AGENCY: Office of Postsecondary 
Education, Department of Education. 
ACTION: Notice of intent to establish 
negotiated rulemaking committee. 

SUMMARY: On November 20, 2013, we 
announced our intention to establish a 
negotiated rulemaking committee to 
prepare proposed regulations to address 
program integrity and improvement 
issues for the Federal Student Aid 
Programs authorized under Title IV of 
the Higher Education Act of 1965, as 
amended (HEA), (Title IV Federal 
Student Aid Programs). We also 
announced the schedule for three 
sessions of committee meetings. We 
now announce the addition of a fourth 
session, consisting of two days of 
committee meetings to focus on the 
development of proposed regulations to 
define ‘‘adverse credit’’ for borrowers in 
the Federal Direct PLUS Loan Program. 
DATES: The dates, times, and locations 
of the fourth session are set out in the 
Schedule for Negotiations section under 
SUPPLEMENTARY INFORMATION, below. 
FOR FURTHER INFORMATION CONTACT: For 
information about the content of this 
notice, including information about the 
negotiated rulemaking process, contact: 
Wendy Macias, U.S. Department of 
Education, 1990 K Street NW., room 
8017, Washington, DC 20006. 
Telephone: (202) 502–7526 or by email: 
wendy.macias@ed.gov. 

For general information about the 
negotiated rulemaking process, see The 

Negotiated Rulemaking Process for Title 
IV Regulations, Frequently Asked 
Questions at http://www2.ed.gov/policy/ 
highered/reg/hearulemaking/hea08/neg- 
reg-faq.html. 

If you use a telecommunications 
device for the deaf or text telephone, 
call the Federal Relay Service, toll free, 
at 1–800–877–8339. 

Individuals with disabilities can 
obtain this document in an accessible 
format (e.g., braille, large print, 
audiotape, or compact disc) on request 
to the program contact person listed 
under FOR FURTHER INFORMATION 
CONTACT. 

SUPPLEMENTARY INFORMATION: On 
November 20, 2013, we published a 
document in the Federal Register (78 
FR 69612) announcing our intention to 
establish a negotiated rulemaking 
committee to prepare proposed 
regulations to address program integrity 
and improvement issues for the Title IV 
Federal Student Aid Programs. In that 
notice, we set a schedule for three 
sessions of committee meetings and 
requested nominations for individual 
negotiators who represent key 
stakeholder constituencies for the issues 
to be negotiated to serve on the 
committee. 

At the committee meeting on March 
26, 2013, the Department proposed that 
a fourth committee meeting be 
scheduled to ensure that the Committee 
had sufficient time to discuss the issues, 
in view of additional time being devoted 
to the gathering and consideration of 
data pertinent to defining ‘‘adverse 
credit’’ for borrowers in the Federal 
Direct PLUS Loan Program. The 
Committee approved the proposal by 
consensus. 

We now announce the addition of a 
fourth session consisting of committee 
meetings to take place May 19–20, 2014, 
to focus on the development of 
proposed regulations to define ‘‘adverse 
credit,’’ but also to discuss, subject to 
time available, any other issues 
remaining open from the initial three 
meetings. The meetings will run from 9 
a.m. to 5 p.m. The schedule for the 
fourth session follows. 

Schedule for Negotiations: The 
committee will meet for its fourth and 
final session on May 19–20, 2014. The 
meetings will run from 9 a.m. to 5 p.m. 

The meetings will be held at the U.S. 
Department of Education at: 1990 K 
Street NW., Eighth Floor Conference 
Center, Washington, DC 20006. The 
meetings are open to the public. 

Electronic Access to This Document: 
The official version of this document is 
the document published in the Federal 
Register. Free Internet access to the 

official edition of the Federal Register 
and the Code of Federal Regulations is 
available via the Federal Digital System 
at: www.gpo.gov/fdsys. At this site you 
can view this document, as well as all 
other documents of the Department 
published in the Federal Register, in 
text or Adobe Portable Document 
Format (PDF). To use PDF you must 
have Adobe Acrobat Reader, which is 
available free at the site. You may also 
access documents of the Department 
published in the Federal Register by 
using the article search feature at: 
www.federalregister.gov. Specifically, 
through the advanced search feature at 
this site, you can limit your search to 
documents published by the 
Department. 

Program Authority: 20 U.S.C. 1098a. 

Dated: April 8, 2014. 
Lynn B. Mahaffie, 
Senior Director, Policy Coordination, 
Development, and Accreditation Service, 
delegated the authority to perform the 
functions and duties of the Assistant 
Secretary for Postsecondary Education. 
[FR Doc. 2014–08211 Filed 4–10–14; 8:45 am] 

BILLING CODE 4000–01–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 52 and 81 

[EPA–R03–OAR–2014–0022; FRL–9909–41– 
Region 3] 

Approval and Promulgation of Air 
Quality Implementation Plans; 
Delaware; Redesignation Requests, 
Associated Maintenance Plans, and 
Motor Vehicle Emissions Budgets for 
the Delaware Portion of the 
Philadelphia-Wilmington, PA-NJ-DE 
Nonattainment Area for the 1997 
Annual and 2006 24-Hour Fine 
Particulate Matter Standards, and the 
2007 Comprehensive Emissions 
Inventory for the 2006 24-Hour Fine 
Particulate Matter Standard 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 

SUMMARY: The Environmental Protection 
Agency (EPA) is proposing to approve 
the State of Delaware’s requests to 
redesignate to attainment the Delaware 
portion of the Philadelphia-Wilmington, 
PA-NJ-DE nonattainment area (hereafter 
‘‘the Philadelphia Area’’ or ‘‘the Area’’) 
for both the 1997 annual and the 2006 
24-hour fine particulate matter (PM2.5) 
National Ambient Air Quality Standards 
(NAAQS or standards). EPA is also 
proposing to approve as revisions to the 
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Delaware State Implementation Plan 
(SIP), the associated maintenance plans 
to show maintenance of the 1997 annual 
and the 2006 24-hour PM2.5 NAAQS 
through 2025 for the Delaware portion 
of the Area. EPA is also proposing to 
approve the motor vehicle emissions 
budgets (MVEBs) included in 
Delaware’s maintenance plans for the 
Delaware portion of the Area for both 
the 1997 annual and 2006 24-hour PM2.5 
standards. EPA is also proposing to 
determine that the Delaware portion of 
the Philadelphia Area continues to 
attain both the 1997 annual and the 
2006 24-hour PM2.5 NAAQS. In 
addition, EPA is proposing to approve 
the 2007 emissions inventory for the 
Delaware portion of the Area for the 
2006 24-hour PM2.5 NAAQS. In this 
rulemaking action, EPA also addresses 
the effects of two decisions of the 
United States Court of Appeals for the 
District of Columbia (D.C. Circuit or 
Court): The Court’s August 21, 2012 
decision to vacate and remand to EPA 
the Cross-State Air Pollution Control 
Rule (CSAPR); and the Court’s January 
4, 2013 decision to remand to EPA two 
final rules implementing the 1997 
annual PM2.5 standard. This rulemaking 
action to propose approval of the 1997 
annual and 2006 24-hour PM2.5 NAAQS 
redesignation requests and associated 
maintenance plans for the Delaware 
portion of the Philadelphia Area is 
based on EPA’s determination that 
Delaware has met the criteria for 
redesignation to attainment specified in 
the Clean Air Act (CAA) for both the 
1997 annual and 2006 24-hour PM2.5 
standards. EPA has taken separate 
rulemaking action to approve the 
redesignation of the New Jersey portion 
of the Philadelphia Area for the 1997 
annual and 2006 24-hour PM2.5 NAAQS. 
See 78 FR 54396. 

DATES: Written comments must be 
received on or before May 12, 2014. 

ADDRESSES: Submit your comments, 
identified by Docket ID Number EPA– 
R03–OAR–2014–0022 by one of the 
following methods: 

A. www.regulations.gov. Follow the 
on-line instructions for submitting 
comments. 

B. Email: Fernandez.cristina@epa.gov. 
C. Mail: EPA–R03–OAR–2014–0022, 

Cristina Fernandez, Associate Director, 
Office of Air Quality Planning, Mailcode 
3AP30, U.S. Environmental Protection 
Agency, Region III, 1650 Arch Street, 
Philadelphia, Pennsylvania 19103. 

D. Hand Delivery: At the previously- 
listed EPA Region III address. Such 
deliveries are only accepted during the 
Docket’s normal hours of operation, and 

special arrangements should be made 
for deliveries of boxed information. 

Instructions: Direct your comments to 
Docket ID No. EPA–R03–OAR–2014– 
0022. EPA’s policy is that all comments 
received will be included in the public 
docket without change, and may be 
made available online at 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through www.regulations.gov 
or email. The www.regulations.gov Web 
site is an ‘‘anonymous access’’ system, 
which means EPA will not know your 
identity or contact information unless 
you provide it in the body of your 
comment. If you send an email 
comment directly to EPA without going 
through www.regulations.gov, your 
email address will be automatically 
captured and included as part of the 
comment that is placed in the public 
docket and made available on the 
Internet. If you submit an electronic 
comment, EPA recommends that you 
include your name and other contact 
information in the body of your 
comment and with any disk or CD–ROM 
you submit. If EPA cannot read your 
comment due to technical difficulties 
and cannot contact you for clarification, 
EPA may not be able to consider your 
comment. Electronic files should avoid 
the use of special characters, any form 
of encryption, and be free of any defects 
or viruses. 

Docket: All documents in the 
electronic docket are listed in the 
www.regulations.gov index. Although 
listed in the index, some information is 
not publicly available, i.e., CBI or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
is not placed on the Internet and will be 
publicly available only in hard copy 
form. Publicly available docket 
materials are available either 
electronically in www.regulations.gov or 
in hard copy during normal business 
hours at the Air Protection Division, 
U.S. Environmental Protection Agency, 
Region III, 1650 Arch Street, 
Philadelphia, Pennsylvania 19103. 
Copies of the State submittal are 
available at the Delaware Department of 
Natural Resources and Environmental 
Control, 89 Kings Highway, P.O. Box 
1401, Dover, Delaware 19903. 
FOR FURTHER INFORMATION CONTACT: 
Maria A. Pino, (215) 814–2181, or by 
email at pino.maria@epa.gov. 

SUPPLEMENTARY INFORMATION: 

Table of Contents 

I. Background 
II. EPA’s Requirements 

A. Criteria for Redesignation to Attainment 
B. Requirements of a Maintenance Plan 

III. Summary of Proposed Actions 
IV. Effects of Recent Court Decisions on 

Proposed Actions 
A. Effect of the August 21, 2012 D.C. 

Circuit Decision Regarding EPA’s CSAPR 
B. Effect of the January 4, 2013 D.C. Circuit 

Decision Regarding PM2.5 
Implementation Under Subpart 4 of Part 
D of Title I of the CAA 

V. EPA’s Analysis of Delaware’s Submittals 
A. Redesignation Requests 
B. Maintenance Plans 
C. Motor Vehicle Emissions Budgets 

VI. Proposed Actions 
VII. Statutory and Executive Order Reviews 

I. Background 
The first air quality standards for 

PM2.5 were established on July 16, 1997 
(62 FR 38652, July 18, 1997). EPA 
promulgated an annual standard at a 
level of 15 micrograms per cubic meter 
(mg/m3), based on a three-year average of 
annual mean PM2.5 concentrations (the 
1997 annual PM2.5 standard). In the 
same rulemaking action, EPA 
promulgated a 24-hour standard of 65 
mg/m3, based on a three-year average of 
the 98th percentile of 24-hour 
concentrations. 

On January 5, 2005 (70 FR 944, 1014), 
EPA published air quality area 
designations for the 1997 PM2.5 
standards. In that rulemaking action, 
EPA designated the Philadelphia Area 
as nonattainment for the 1997 annual 
PM2.5 standard. The Philadelphia Area 
is comprised of New Castle County in 
Delaware (the Delaware portion of the 
Area); Burlington, Camden, and 
Gloucester Counties in New Jersey; and 
Bucks, Chester, Delaware, Montgomery, 
and Philadelphia Counties in 
Pennsylvania. See 40 CFR 81.308 
(Delaware), 40 CFR 81.331 (New Jersey), 
and 40 CFR 81.339 (Pennsylvania). 

On October 17, 2006 (71 FR 61144), 
EPA retained the annual average 
standard at 15 mg/m 3, but revised the 
24-hour standard to 35 mg/m 3, based 
again on the three-year average of the 
98th percentile of 24-hour 
concentrations (the 2006 annual PM2.5 
standard). On November 13, 2009 (74 
FR 58688), EPA published designations 
for the 2006 24-hour PM2.5 NAAQS, 
which became effective on December 
14, 2009. In that rulemaking action, EPA 
designated the Philadelphia Area as 
nonattainment for the 2006 24-hour 
PM2.5 NAAQS. See 77 FR 58775 and 
also see 40 CFR 81.308 (Delaware), 40 
CFR 81.331 (New Jersey), and 40 CFR 
81.339 (Pennsylvania). 
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In response to legal challenges of the 
2006 annual PM2.5 standard, the D.C. 
Circuit remanded this standard to EPA 
for further consideration. See American 
Farm Bureau Federation and National 
Pork Producers Council, et al. v. EPA, 
559 F.3d 512 (D.C. Cir. 2009). However, 
given that the 1997 and 2006 annual 
PM2.5 standards are essentially 
identical, attainment of the 1997 annual 
PM2.5 standard would also indicate 
attainment of the remanded 2006 annual 
PM2.5 standard. Since the Philadelphia 
Area is designated nonattainment for 
the 1997 annual and 2006 24-hour PM2.5 
standards, today’s proposed rulemaking 
action addresses the redesignation to 
attainment of the Delaware portion of 
the Philadelphia Area for these 
standards. 

On May 16, 2012 (77 FR 28782) and 
January 7, 2013 (78 FR 882), EPA made 
determinations that the entire 
Philadelphia Area had attained the 1997 
annual and 2006 24-hour PM2.5 NAAQS, 
respectively. Pursuant to 40 CFR 
51.1004(c) and based on these 
determinations, the requirements for the 
Philadelphia Area to submit an 
attainment demonstration and 
associated reasonably available control 
measures (RACM), a reasonable further 
progress (RFP) plan, contingency 
measures, and other planning SIPs 
related to the attainment of either the 
1997 annual or 2006 24-hour PM2.5 
NAAQS are suspended until such time 
as: The Area is redesignated to 
attainment for each standard, at which 
time the requirements no longer apply; 
or EPA determines that the Area has 
again violated any of the standards, at 
which time such plans are required to 
be submitted. However, these 
determinations of attainment do not 
preclude states from submitting and 
EPA from approving planning SIP 
revisions for the 1997 or 2006 PM2.5 
NAAQS. Delaware submitted an 
attainment plan for the 1997 PM2.5 
NAAQS, and EPA approved that plan 
on December 17, 2013 (78 FR 76209). 

On December 12, 2012, the Delaware 
Department of Natural Resources and 
Environmental Control (DNREC) 
formally submitted two separate 
requests to redesignate the Delaware 
portion of the Philadelphia Area from 
nonattainment to attainment for the 
1997 annual and the 2006 24-hour PM2.5 
NAAQS, respectively. Each submittal 
included a maintenance plan as a SIP 
revision to ensure continued attainment 
of the standards throughout the 
Delaware portion of the Area over the 
next 10 years. The December 12, 2012 
submittal also includes a 2007 
comprehensive emissions inventory for 
the 2006 24-hour PM2.5 NAAQS. 

In this proposed rulemaking action, 
EPA is taking into account two recent 
decisions of the D.C. Circuit. In the first 
of the two Court decisions, the D.C. 
Circuit, on August 21, 2012, issued EME 
Homer City Generation, L.P. v. EPA, 696 
F.3d 7 (D.C. Cir. 2012), which vacated 
and remanded CSAPR and ordered EPA 
to continue administering the Clean Air 
Interstate Rule (CAIR) ‘‘pending . . . 
development of a valid replacement.’’ 
EME Homer City at 38. The D.C. Circuit 
denied all petitions for rehearing on 
January 24, 2013. In the second 
decision, on January 4, 2013, in Natural 
Resources Defense Council v. EPA, the 
D.C. Circuit remanded to EPA the ‘‘Final 
Clean Air Fine Particle Implementation 
Rule’’ (72 FR 20586, April 25, 2007) and 
the ‘‘Implementation of the New Source 
Review (NSR) Program for Particulate 
Matter Less than 2.5 Micrometers 
(PM2.5)’’ final rule (73 FR 28321, May 
16, 2008). 706 F.3d 428 (D.C. Cir. 2013). 

II. EPA’s Requirements 

A. Criteria for Redesignation to 
Attainment 

The CAA provides the requirements 
for redesignating a nonattainment area 
to attainment. Specifically, section 
107(d)(3)(E) of the CAA allows for 
redesignation providing that: (1) EPA 
determines that the area has attained the 
applicable NAAQS; (2) EPA has fully 
approved the applicable 
implementation plan for the area under 
section 110(k); (3) EPA determines that 
the improvement in air quality is due to 
permanent and enforceable reductions 
in emissions resulting from 
implementation of the applicable SIP 
and applicable Federal air pollutant 
control regulations and other permanent 
and enforceable reductions; (4) EPA has 
fully approved a maintenance plan for 
the area as meeting the requirements of 
section 175A of the CAA; and (5) the 
state containing such area has met all 
requirements applicable to the area 
under section 110 and part D. 

EPA has provided guidance on 
redesignation in the ‘‘State 
Implementation Plans; General 
Preamble for the Implementation of 
Title I of the Clean Air Act Amendments 
of 1990,’’ (57 FR 13498, April 16, 1992) 
(the ‘‘General Preamble’’) and has 
provided further guidance on processing 
redesignation requests in the following 
documents: (1) ‘‘Procedures for 
Processing Requests to Redesignate 
Areas to Attainment,’’ Memorandum 
from John Calcagni, Director, Air 
Quality Management Division, 
September 4, 1992 (hereafter the ‘‘1992 
Calcagni Memorandum’’); (2) ‘‘State 
Implementation Plan (SIP) Actions 

Submitted in Response to Clean Air Act 
(CAA) Deadlines,’’ Memorandum from 
John Calcagni, Director, Air Quality 
Management Division, October 28, 1992; 
and (3) ‘‘Part D New Source Review 
(Part D NSR) Requirements for Areas 
Requesting Redesignation to 
Attainment,’’ Memorandum from Mary 
D. Nichols, Assistant Administrator for 
Air and Radiation, October 14, 1994. 

B. Requirements of a Maintenance Plan 
Section 175A of the CAA sets forth 

the elements of a maintenance plan for 
areas seeking redesignation from 
nonattainment to attainment. Under 
section 175A, the plan must 
demonstrate continued attainment of 
the applicable NAAQS for at least 10 
years after approval of a redesignation of 
an area to attainment. Eight years after 
the redesignation, the state must submit 
a revised maintenance plan 
demonstrating that attainment will 
continue to be maintained for the 10 
years following the initial 10-year 
period. To address the possibility of 
future NAAQS violations, the 
maintenance plan must contain such 
contingency measures, with a schedule 
for implementation, as EPA deems 
necessary to assure prompt correction of 
any future PM2.5 violations. 

The 1992 Calcagni Memorandum 
provides additional guidance on the 
content of a maintenance plan. The 
memorandum states that a PM2.5 
maintenance plan should address the 
following provisions: (1) An attainment 
emissions inventory; (2) a maintenance 
demonstration showing maintenance for 
10 years; (3) a commitment to maintain 
the existing monitoring network; (4) 
verification of continued attainment; 
and (5) a contingency plan to prevent or 
correct future violations of the NAAQS. 

III. Summary of Proposed Actions 
EPA is proposing to take several 

rulemaking actions related to the 
redesignation of the Delaware portion of 
the Philadelphia Area to attainment for 
both the 1997 annual and the 2006 24- 
hour PM2.5 NAAQS. EPA is proposing to 
find that the Delaware portion of the 
Area meets the requirements for 
redesignation of the 1997 annual and 
the 2006 24-hour PM2.5 NAAQS under 
section 107(d)(3)(E) of the CAA. EPA is 
thus proposing to approve Delaware’s 
requests to change the legal designation 
of the Delaware portion of the Area from 
nonattainment to attainment for both 
the 1997 annual and 2006 24-hour PM2.5 
NAAQS. This rulemaking action does 
not impact the legal designation of the 
New Jersey and Pennsylvania portions 
of the Philadelphia Area. On September 
4, 2013 (78 FR 54396), EPA took 
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separate rulemaking action to 
redesignate to attainment the New 
Jersey portion of the Area for both the 
1997 annual and 2006 24-hour PM2.5 
NAAQS. 

EPA is also proposing to approve the 
associated maintenance plans for the 
Delaware portion of the Area as 
revisions to the Delaware SIP for the 
1997 annual and 2006 24-hour PM2.5 
NAAQS, including the MVEBs for the 
Delaware portion of the Area for both 
the 1997 annual and the 2006 24-hour 
PM2.5 standards. The approval of the 
maintenance plans is one of the CAA 
criteria for redesignation of the 
Delaware portion of the Area to 
attainment for both standards. 
Delaware’s maintenance plans are 
designed to ensure continued 
attainment in the Delaware portion of 
the Area of the 1997 annual and 2006 
24-hour PM2.5 standards, respectively, 
for 10 years after redesignation. 

EPA previously determined that the 
Philadelphia Area has attained both the 
1997 annual and 2006 24-hour PM2.5 
NAAQS, and EPA is proposing to find 
that the Area continues to attain both 
standards. Furthermore, under section 
172(c)(3) of the CAA, EPA is proposing 
to approve the 2007 comprehensive 
emissions inventory for the Delaware 
portion of the Area as part of Delaware’s 
SIP for the 2006 24-hour PM2.5 NAAQS. 
EPA’s analysis of the proposed actions 
is provided in section V of today’s 
proposed rulemaking action. 

IV. Effects of Recent Court Decisions on 
Proposed Actions 

A. Effect of the August 21, 2012 D.C. 
Circuit Decision Regarding EPA’s 
CSAPR 

Delaware has demonstrated that 
attainment of the 1997 annual and 2006 
24-hour PM2.5 NAAQS will be 
maintained with or without the 
implementation of CAIR or CSAPR. 
Delaware does not rely on either CAIR 
or CSAPR in its maintenance plans for 
either the 1997 or the 2006 PM2.5 
NAAQS, and demonstrates that 
emission reductions from CAIR or 
CSAPR are not needed to maintain the 
1997 annual and 2006 24-hour PM2.5 
NAAQS. In addition, modeling 
conducted by EPA during the CSAPR 
rulemaking process also demonstrates 
that the counties in the Philadelphia 
Area will have PM2.5 levels below the 
1997 annual and 2006 24-hour PM2.5 
NAAQS in both 2012 and 2014 without 
taking into account emissions 
reductions from CAIR or CSAPR. See 
‘‘Air Quality Modeling Final Rule 
Technical Support Document,’’ App. B, 
B–37, B–51, B–57, B–58, B–66, B–80, B– 

86. This modeling is available in the 
docket for this proposed redesignation 
action. 

Moreover, in its August 2012 
decision, the Court also ordered EPA to 
continue implementing CAIR. See EME 
Homer City Generation LP v. EPA, 696 
F.3d 7 (D.C. Cir. 2012). In sum, neither 
the current status of CAIR nor the 
current status of CSAPR affects any of 
the criteria for proposed approval of this 
redesignation request for the 
Philadelphia Area. 

B. Effect of the January 4, 2013 D.C. 
Circuit Decision Regarding PM2.5 
Implementation Under Subpart 4 of Part 
D of Title I of the CAA 

1. Background 

As discussed previously, on January 
4, 2013, in Natural Resources Defense 
Council (NRDC) v. EPA, the D.C. Circuit 
remanded to EPA the ‘‘Final Clean Air 
Fine Particle Implementation Rule’’ (72 
FR 20586, April 25, 2007) and the 
‘‘Implementation of the New Source 
Review (NSR) Program for Particulate 
Matter Less than 2.5 Micrometers 
(PM2.5)’’ final rule (73 FR 28321, May 
16, 2008) (collectively, ‘‘1997 PM2.5 
Implementation Rule’’). 706 F.3d 428 
(D.C. Cir. 2013). The Court found that 
EPA erred in implementing the 1997 
annual PM2.5 NAAQS pursuant to the 
general implementation provisions of 
subpart 1 of part D of Title I of the CAA 
(subpart 1), rather than the particulate- 
matter-specific provisions of subpart 4 
of Part D of Title I (subpart 4). Although 
the Court did not directly address the 
2006 24-hour PM2.5 standard, EPA is 
taking into account the Court’s position 
on subpart 4 and the 1997 annual PM2.5 
standard in evaluating redesignations 
for the 2006 24-hour PM2.5 standard. 

2. Proposal on This Issue 

EPA is proposing to determine that 
the Court’s January 4, 2013 decision 
does not prevent EPA from 
redesignating the Delaware portion of 
the Philadelphia Area to attainment for 
either the 1997 annual or the 2006 24- 
hour PM2.5 NAAQS. Even in light of the 
Court’s decision, redesignation for this 
Area is appropriate under the CAA and 
EPA’s longstanding interpretations of 
the CAA’s provisions regarding 
redesignation. EPA first explains its 
longstanding interpretation that 
requirements that are imposed, or that 
become due, after a complete 
redesignation request is submitted for 
an area that is attaining the standard, are 
not applicable for purposes of 
evaluating a redesignation request. 
Second, EPA then shows that, even if 
EPA applies the subpart 4 requirements 

to the Delaware redesignation requests 
and disregards the provisions of its 1997 
PM2.5 Implementation Rule recently 
remanded by the Court, the State’s 
request for redesignation of the Area 
still qualifies for approval. EPA’s 
discussion takes into account the effect 
of the Court’s ruling on the Area’s 
maintenance plan, which EPA views as 
approvable when subpart 4 
requirements are considered. 

a. Applicable Requirements for 
Purposes of Evaluating the 
Redesignation Requests 

With respect to the 1997 PM2.5 
Implementation Rule, the Court’s 
January 4, 2013 ruling rejected EPA’s 
reasons for implementing the PM2.5 
NAAQS solely in accordance with the 
provisions of subpart 1, and remanded 
that matter to EPA, so that it could 
address implementation of the 1997 
annual PM2.5 NAAQS under subpart 4, 
in addition to subpart 1. For the 
purposes of evaluating Delaware’s 
redesignation request for the Delaware 
portion of the Area, to the extent that 
implementation under subpart 4 would 
impose additional requirements for 
areas designated nonattainment, EPA 
believes that those requirements are not 
‘‘applicable’’ for the purposes of CAA 
section 107(d)(3)(E), and thus EPA is not 
required to consider subpart 4 
requirements with respect to the 
redesignation of the Delaware portion of 
the Philadelphia Area. Under its 
longstanding interpretation of the CAA, 
EPA has interpreted section 107(d)(3)(E) 
to mean, as a threshold matter, that the 
part D provisions which are 
‘‘applicable’’ and which must be 
approved in order for EPA to 
redesignate an area include only those 
which came due prior to a state’s 
submittal of a complete redesignation 
request. See 1992 Calcagni 
Memorandum. See also ‘‘State 
Implementation Plan (SIP) 
Requirements for Areas Submitting 
Requests for Redesignation to 
Attainment of the Ozone and Carbon 
Monoxide (CO) National Ambient Air 
Quality Standards (NAAQS) on or after 
November 15, 1992,’’ Memorandum 
from Michael Shapiro, Acting Assistant 
Administrator, Air and Radiation, 
September 17, 1993 (Shapiro 
memorandum); Final Redesignation of 
Detroit-Ann Arbor, (60 FR 12459, 
12465–66, March 7, 1995); Final 
Redesignation of St. Louis, Missouri, (68 
FR 25418, 25424–27, May 12, 2003); 
Sierra Club v. EPA, 375 F.3d 537, 541 
(7th Cir. 2004) (upholding EPA’s 
redesignation rulemaking applying this 
interpretation and expressly rejecting 
Sierra Club’s view that the meaning of 
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1 Applicable requirements of the CAA that come 
due subsequent to the area’s submittal of a complete 
redesignation request remain applicable until a 
redesignation is approved, but are not required as 
a prerequisite to redesignation. Section 175A(c) of 
the CAA. 

2 Sierra Club v. Whitman was discussed and 
distinguished in a recent D.C. Circuit decision that 
addressed retroactivity in a quite different context, 
where, unlike the situation here, EPA sought to give 
its regulations retroactive effect. National 
Petrochemical and Refiners Ass’n v. EPA. 630 F.3d 
145, 163 (D.C. Cir. 2010), rehearing denied 643 F.3d 
958 (D.C. Cir. 2011), cert denied 132 S. Ct. 571 
(2011). 

‘‘applicable’’ under the statute is 
‘‘whatever should have been in the plan 
at the time of attainment rather than 
whatever actually was in the plan and 
already implemented or due at the time 
of attainment’’).1 In this case, at the time 
that Delaware submitted its 
redesignation requests for both 
standards, the requirements under 
subpart 4 were not due, and indeed, 
were not yet known to apply. 

EPA’s view that, for purposes of 
evaluating the redesignation of the 
Delaware portion of the Philadelphia 
Area, the subpart 4 requirements were 
not due at the time Delaware submitted 
the redesignation requests is in keeping 
with the EPA’s interpretation of subpart 
2 requirements for subpart 1 ozone areas 
redesignated subsequent to the D.C. 
Circuit’s decision in South Coast Air 
Quality Mgmt. Dist. v. EPA, 472 F.3d 
882 (D.C. Cir. 2006). In South Coast, the 
Court found that EPA was not permitted 
to implement the 1997 8-hour ozone 
standard solely under subpart 1, and 
held that EPA was required under the 
statute to implement the standard under 
the ozone-specific requirements of 
subpart 2 as well. Subsequent to the 
South Coast decision, in evaluating and 
acting upon redesignation requests for 
the 1997 8-hour ozone standard that 
were submitted to EPA for areas under 
subpart 1, EPA applied its longstanding 
interpretation of the CAA that 
‘‘applicable requirements,’’ for purposes 
of evaluating a redesignation, are those 
that had been due at the time the 
redesignation request was submitted. 
See, e.g., Proposed Redesignation of 
Manitowoc County and Door County 
Nonattainment Areas (75 FR 22047, 
22050, April 27, 2010). In those actions, 
EPA, therefore, did not consider subpart 
2 requirements to be ‘‘applicable’’ for 
the purposes of evaluating whether the 
area should be redesignated under 
section 107(d)(3)(E). 

EPA’s interpretation derives from the 
provisions of section 107(d)(3). Section 
107(d)(3)(E)(v) states that, for an area to 
be redesignated, a state must meet ‘‘all 
requirements ‘applicable’ to the area 
under section 110 and part D.’’ Section 
107(d)(3)(E)(ii) provides that the EPA 
must have fully approved the 
‘‘applicable’’ SIP for the area seeking 
redesignation. These two sections read 
together support EPA’s interpretation of 
‘‘applicable’’ as only those requirements 
that came due prior to submission of a 
complete redesignation request. First, 

holding states to an ongoing obligation 
to adopt new CAA requirements that 
arose after the state submitted its 
redesignation request, in order to be 
redesignated, would make it 
problematic or impossible for EPA to act 
on redesignation requests in accordance 
with the 18-month deadline Congress 
set for EPA action in section 
107(d)(3)(D). If ‘‘applicable 
requirements’’ were interpreted to be a 
continuing flow of requirements with no 
reasonable limitation, states, after 
submitting a redesignation request, 
would be forced continuously to make 
additional SIP submissions that in turn 
would require EPA to undertake further 
notice-and-comment rulemaking actions 
to act on those submissions. This would 
create a regime of unceasing rulemaking 
that would delay action on the 
redesignation request beyond the 18- 
month timeframe provided by the CAA 
for this purpose. 

Second, a fundamental premise for 
redesignating a nonattainment area to 
attainment is that the area has attained 
the relevant NAAQS due to emission 
reductions from existing controls. Thus, 
an area for which a redesignation 
request has been submitted would have 
already attained the NAAQS as a result 
of satisfying statutory requirements that 
came due prior to the submission of the 
request. Absent a showing that 
unadopted and unimplemented 
requirements are necessary for future 
maintenance, it is reasonable to view 
the requirements applicable for 
purposes of evaluating the redesignation 
request as including only those SIP 
requirements that have already come 
due. These are the requirements that led 
to attainment of the NAAQS. To require, 
for redesignation approval, that a state 
also satisfy additional SIP requirements 
coming due after the state submits its 
complete redesignation request, and 
while EPA is reviewing it, would 
compel the state to do more than is 
necessary to attain the NAAQS, without 
a showing that the additional 
requirements are necessary for 
maintenance. 

In the context of this redesignation, 
the timing and nature of the Court’s 
January 4, 2013 decision in NRDC v. 
EPA compound the consequences of 
imposing requirements that come due 
after the redesignation request is 
submitted. Delaware submitted its two 
redesignation requests for the 1997 
annual and the 2006 24-hour PM2.5 
NAAQS on December 12, 2012, but the 
Court did not issue its decision 
remanding EPA’s 1997 PM2.5 
Implementation Rule concerning the 
applicability of the provisions of 
subpart 4 until January 2013. 

To require Delaware’s fully-completed 
and pending redesignation requests for 
both the 1997 annual and the 2006 24- 
hour PM2.5 NAAQS to comply now with 
requirements of subpart 4 that the Court 
announced only in its January 2013 
decision on the 1997 PM2.5 
Implementation Rule, would be to give 
retroactive effect to such requirements 
when the State had no notice that it was 
required to meet them. The D.C. Circuit 
recognized the inequity of this type of 
retroactive impact in Sierra Club v. 
Whitman, 285 F.3d 63 (D.C. Cir. 2002),2 
where it upheld the District Court’s 
ruling refusing to make retroactive 
EPA’s determination that the St. Louis 
area did not meet its attainment 
deadline. In that case, petitioners urged 
the Court to make EPA’s nonattainment 
determination effective as of the date 
that the statute required, rather than the 
later date on which EPA actually made 
the determination. The Court rejected 
this view, stating that applying it 
‘‘would likely impose large costs on 
States, which would face fines and suits 
for not implementing air pollution 
prevention plans . . . even though they 
were not on notice at the time.’’ Id. at 
68. Similarly, it would be unreasonable 
to penalize the State of Delaware by 
rejecting its redesignation request for an 
area that is already attaining both the 
1997 annual and 2006 24-hour PM2.5 
standards and that met all applicable 
requirements known to be in effect at 
the time of the requests. For EPA now 
to reject the redesignation requests 
solely because the State did not 
expressly address subpart 4 
requirements of which it had no notice, 
would inflict the same unfairness 
condemned by the Court in Sierra Club 
v. Whitman. 

b. Subpart 4 Requirements and 
Delaware Redesignation Requests 

Even if EPA were to take the view that 
the Court’s January 4, 2013 decision 
requires that, in the context of pending 
redesignations for either the 1997 
annual or 2006 24-hour PM2.5 standards, 
subpart 4 requirements were due and in 
effect at the time Delaware submitted its 
redesignation requests, EPA proposes to 
determine that the Delaware portion of 
the Philadelphia Area still qualifies for 
redesignation to attainment for both the 
1997 annual and 2006 24-hour PM2.5 
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3 PM10 refers to particulates nominally 10 
micrometers in diameter or smaller. 

4 The potential effect of section 189(e) on section 
189(a)(1)(A) for purposes of evaluating these 
redesignation requests is discussed in this 
rulemaking action. 

5 I.e., attainment demonstration, RFP, RACM, 
milestone requirements, contingency measures. 

6 As EPA has explained previously, we do not 
believe that the Court’s January 4, 2013 decision 
should be interpreted so as to impose these 
requirements on the states retroactively. Sierra Club 
v. Whitman, supra. 

standards. As explained subsequently, 
EPA believes that the two redesignation 
requests for the Delaware portion of the 
Philadelphia Area, though not 
expressed in terms of subpart 4 
requirements, substantively meet the 
requirements of that subpart for 
purposes of redesignating the Delaware 
portion of the Area to attainment for 
both standards. 

With respect to evaluating the 
relevant substantive requirements of 
subpart 4 for purposes of redesignating 
the Delaware portion of the 
Philadelphia Area, EPA notes that 
subpart 4 incorporates components of 
subpart 1 of part D, which contains 
general air quality planning 
requirements for areas designated as 
nonattainment. See section 172(c). 
Subpart 4 itself contains specific 
planning and scheduling requirements 
for coarse particulate matter (PM10) 3 
nonattainment areas, and under the 
Court’s January 4, 2013 decision in 
NRDC v. EPA, these same statutory 
requirements also apply for PM2.5 
nonattainment areas. EPA has 
longstanding general guidance that 
interprets the 1990 amendments to the 
CAA, making recommendations to states 
for meeting the statutory requirements 
for SIPs for nonattainment areas. See, 
the General Preamble. In the General 
Preamble, EPA discussed the 
relationship of subpart 1 and subpart 4 
SIP requirements, and pointed out that 
subpart 1 requirements were to an 
extent ‘‘subsumed by, or integrally 
related to, the more specific PM10 
requirements’’ (57 FR 13538, April 16, 
1992). The subpart 1 requirements 
include, among other things, provisions 
for attainment demonstrations, RACM, 
RFP, emissions inventories, and 
contingency measures. 

For the purposes of these 
redesignation requests, in order to 
identify any additional requirements 
which would apply under subpart 4, 
EPA is considering the Philadelphia 
Area to be a ‘‘moderate’’ PM2.5 
nonattainment area. Under section 188 
of the CAA, all areas designated 
nonattainment areas under subpart 4 
would initially be classified by 
operation of law as ‘‘moderate’’ 
nonattainment areas, and would remain 
moderate nonattainment areas unless 
and until EPA reclassifies the area as a 
‘‘serious’’ nonattainment area. 
Accordingly, EPA believes that it is 
appropriate to limit the evaluation of 
the potential impact of subpart 4 
requirements to those that would be 
applicable to moderate nonattainment 

areas. Sections 189(a) and (c) of subpart 
4 apply to moderate nonattainment 
areas and include the following: (1) An 
approved permit program for 
construction of new and modified major 
stationary sources (section 189(a)(1)(A)); 
(2) an attainment demonstration (section 
189(a)(1)(B)); (3) provisions for RACM 
(section 189(a)(1)(C)); and (4) 
quantitative milestones demonstrating 
RFP toward attainment by the 
applicable attainment date (section 
189(c)). 

The permit requirements of subpart 4, 
as contained in section 189(a)(1)(A), 
refer to and apply the subpart 1 permit 
provisions requirements of sections 172 
and 173 to PM10, without adding to 
them. Consequently, EPA believes that 
section 189(a)(1)(A) does not itself 
impose for redesignation purposes any 
additional requirements for moderate 
areas beyond those contained in subpart 
1.4 In any event, in the context of 
redesignation, EPA has long relied on 
the interpretation that a fully approved 
nonattainment new source review 
program is not considered an applicable 
requirement for redesignation, provided 
the area can maintain the standard with 
a prevention of significant deterioration 
(PSD) program after redesignation. A 
detailed rationale for this view is 
described in a memorandum from Mary 
Nichols, Assistant Administrator for Air 
and Radiation, dated October 14, 1994, 
entitled, ‘‘Part D New Source Review 
Requirements for Areas Requesting 
Redesignation to Attainment.’’ See also 
rulemakings for Detroit, Michigan (60 
FR 12467–12468, March 7, 1995); 
Cleveland-Akron-Lorain, Ohio (61 FR 
20458, 20469–20470, May 7, 1996); 
Louisville, Kentucky (66 FR 53665, 
October 23, 2001); and Grand Rapids, 
Michigan (61 FR 31834–31837, June 21, 
1996). 

With respect to the specific 
attainment planning requirements under 
subpart 4,5 when EPA evaluates a 
redesignation request under either 
subpart 1 and/or 4, any area that is 
attaining the PM2.5 standards is viewed 
as having satisfied the attainment 
planning requirements for these 
subparts. For redesignations, EPA has 
for many years interpreted attainment- 
linked requirements as not applicable 
for areas attaining the standard. In the 
General Preamble, EPA stated that, ‘‘The 
requirements for RFP will not apply in 
evaluating a request for redesignation to 
attainment since, at a minimum, the air 

quality data for the area must show that 
the area has already attained. Showing 
that the State will make RFP towards 
attainment will, therefore, have no 
meaning at that point.’’ See 57 FR 
13564. 

The General Preamble also explained 
that, ‘‘[t]he section 172(c)(9) 
requirements are directed at ensuring 
RFP and attainment by the applicable 
date. These requirements no longer 
apply when an area has attained the 
standard and is eligible for 
redesignation. Furthermore, section 
175A for maintenance plans . . . 
provides specific requirements for 
contingency measures that effectively 
supersede the requirements of section 
172(c)(9) for these areas.’’ Id. EPA 
similarly stated in its 1992 Calcagni 
Memorandum that, ‘‘The requirements 
for reasonable further progress and other 
measures needed for attainment will not 
apply for redesignations because they 
only have meaning for areas not 
attaining the standard.’’ 

It is evident that even if we were to 
consider the Court’s January 4, 2013 
decision in NRDC v. EPA to mean that 
attainment-related requirements specific 
to subpart 4 should be imposed 
retroactively 6 and, thus, are now past 
due, those requirements do not apply to 
an area that is attaining the 1997 annual 
and/or the 2006 24-hour PM2.5 NAAQS, 
for the purpose of evaluating a pending 
request to redesignate the area to 
attainment. EPA has consistently 
enunciated this interpretation of 
applicable requirements under section 
107(d)(3)(E) since the General Preamble 
was published more than twenty years 
ago. Courts have recognized the scope of 
EPA’s authority to interpret ‘‘applicable 
requirements’’ in the redesignation 
context. See Sierra Club v. EPA, 375 
F.3d 537 (7th Cir. 2004). 

Moreover, even outside the context of 
redesignations, EPA has viewed the 
obligations to submit attainment-related 
SIP planning requirements of subpart 4 
as inapplicable for areas that EPA 
determines are attaining the 1997 
annual and/or the 2006 24-hour PM2.5 
standard. EPA’s prior ‘‘Clean Data 
Policy’’ rulemakings for the PM10 
NAAQS, also governed by the 
requirements of subpart 4, explain 
EPA’s reasoning. They describe the 
effects of a determination of attainment 
on the attainment-related SIP planning 
requirements of subpart 4. See 
‘‘Determination of Attainment for Coso 
Junction Nonattainment Area,’’ (75 FR 
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7 Under either subpart 1 or subpart 4, for 
purposes of demonstrating attainment as 
expeditiously as practicable, a state is required to 
evaluate all economically and technologically 
feasible control measures for direct PM emissions 
and precursor emissions, and adopt those measures 
that are deemed reasonably available. 

8 The Philadelphia Area has reduced VOC 
emissions through the implementation of various 
control programs including VOC Reasonably 
Available Control Technology regulations and 
various on-road and non-road motor vehicle control 
programs. 

27944, May 19, 2010). See also Coso 
Junction Proposed PM10 Redesignation, 
(75 FR 36023, 36027, June 24, 2010); 
Proposed and Final Determinations of 
Attainment for San Joaquin 
Nonattainment Area (71 FR 40952, 
40954–55, July 19, 2006 and 71 FR 
63641, 63643–47, October 30, 2006). In 
short, EPA in this context has also long 
concluded that to require states to meet 
superfluous SIP planning requirements 
is not necessary and not required by the 
CAA, so long as those areas continue to 
attain the relevant NAAQS. 

Elsewhere in this notice, EPA 
proposes to determine that the 
Philadelphia Area has attained both the 
1997 annual and 2006 24-hour PM2.5 
NAAQS. Under its longstanding 
interpretation, EPA is proposing to 
determine here that the Delaware 
portion of the Area meets the 
attainment-related plan requirements of 
subparts 1 and 4 for both the 1997 
annual and 2006 24-hour PM2.5 NAAQS. 
Thus, EPA is proposing to conclude that 
the requirements to submit an 
attainment demonstration under 
189(a)(1)(B), a RACM determination 
under section 172(c)(1) and section 
189(a)(1)(c), a RFP demonstration under 
189(c)(1), and contingency measure 
requirements under section 172(c)(9) are 
satisfied for purposes of evaluating 
these redesignation requests. 

c. Subpart 4 and Control of PM2.5 
Precursors 

The D.C. Circuit in NRDC v. EPA 
remanded to EPA the two rules at issue 
in the case with instructions to EPA to 
re-promulgate them consistent with the 
requirements of subpart 4. EPA in this 
section addresses the Court’s opinion 
with respect to PM2.5 precursors. While 
past implementation of subpart 4 for 
PM10 has allowed for control of PM10 
precursors such as NOX from major 
stationary, mobile, and area sources in 
order to attain the standard as 
expeditiously as practicable, CAA 
section 189(e) specifically provides that 
control requirements for major 
stationary sources of direct PM10 shall 
also apply to PM10 precursors from 
those sources, except where EPA 
determines that major stationary sources 
of such precursors ‘‘do not contribute 
significantly to PM10 levels which 
exceed the standard in the area.’’ 

EPA’s 1997 PM2.5 implementation 
rule, remanded by the D.C. Circuit, 
contained rebuttable presumptions 
concerning certain PM2.5 precursors 
applicable to attainment plans and 
control measures related to those plans. 
Specifically, in 40 CFR 51.1002, EPA 
provided, among other things, that a 
state was ‘‘not required to address VOC 

[and ammonia] as . . . PM2.5 attainment 
plan precursor[s] and to evaluate 
sources of VOC [and ammonia] 
emissions in the State for control 
measures.’’ EPA intended these to be 
rebuttable presumptions. EPA 
established these presumptions at the 
time because of uncertainties regarding 
the emission inventories for these 
pollutants and the effectiveness of 
specific control measures in various 
regions of the country in reducing PM2.5 
concentrations. EPA also left open the 
possibility for such regulation of VOC 
and ammonia in specific areas where 
that was necessary. 

The Court in its January 4, 2013 
decision made reference to both section 
189(e) and 40 CFR 51.1002, and stated 
that, ‘‘In light of our disposition, we 
need not address the petitioners’ 
challenge to the presumptions in [40 
CFR 51.1002] that volatile organic 
compounds and ammonia are not PM2.5 
precursors, as subpart 4 expressly 
governs precursor presumptions.’’ 
NRDC v. EPA, at 27, n.10. 

Elsewhere in the Court’s opinion, 
however, the Court observed, 
‘‘Ammonia is a precursor to fine 
particulate matter, making it a precursor 
to both PM2.5 and PM10. For a PM10 
nonattainment area governed by subpart 
4, a precursor is presumptively 
regulated. See 42 U.S.C. 7513a(e) 
[section 189(e)].’’ Id. at 21, n.7. 

For a number of reasons, EPA believes 
that its proposed redesignation of the 
Delaware portion of the Philadelphia 
Area is consistent with the Court’s 
decision on this aspect of subpart 4. 
First, while the Court, citing section 
189(e), stated that ‘‘for a PM10 area 
governed by subpart 4, a precursor is 
‘presumptively regulated,’ ’’ the Court 
expressly declined to decide the specific 
challenge to EPA’s 1997 PM2.5 
implementation rule provisions 
regarding ammonia and VOC as 
precursors. The Court had no occasion 
to reach whether and how it was 
substantively necessary to regulate any 
specific precursor in a particular PM2.5 
nonattainment area, and did not address 
what might be necessary for purposes of 
acting upon a redesignation request. 

However, even if EPA takes the view 
that the requirements of subpart 4 were 
deemed applicable at the time the state 
submitted the redesignation request, 
and disregards the implementation 
rule’s rebuttable presumptions regarding 
ammonia and VOC as PM2.5 precursors, 
the regulatory consequence would be to 
consider the need for regulation of all 
precursors from any sources in the area 
to demonstrate attainment and to apply 
the section 189(e) provisions to major 
stationary sources of precursors. In the 

case of the Delaware portion of the 
Philadelphia Area, EPA believes that 
doing so is consistent with proposing 
redesignation of the area for the 1997 
annual and 2006 24-hour PM2.5 
standard. The Philadelphia Area has 
attained the standard without any 
specific additional controls of VOC and 
ammonia emissions from any sources in 
the area. 

Precursors in subpart 4 are 
specifically regulated under the 
provisions of section 189(e), which 
requires, with important exceptions, 
control requirements for major 
stationary sources of PM10 precursors.7 
Under subpart 1 and EPA’s prior 
implementation rule, all major 
stationary sources of PM2.5 precursors 
were subject to regulation, with the 
exception of ammonia and VOC. Thus, 
EPA must address here whether 
additional controls of ammonia and 
VOC from major stationary sources are 
required under section 189(e) of subpart 
4 in order to redesignate the area for the 
1997 annual and 2006 24-hour PM2.5 
standards. As explained further in this 
rulemaking action, EPA does not believe 
that any additional controls of ammonia 
and VOC are required in the context of 
this redesignation. 

In the General Preamble, EPA 
discusses its approach to implementing 
section 189(e). See 57 FR 13538–13542. 
With regard to precursor regulation 
under section 189(e), the General 
Preamble explicitly stated that control 
of VOCs under other CAA requirements 
may suffice to relieve a state from the 
need to adopt precursor controls under 
section 189(e). See 57 FR 13542. In this 
proposed rulemaking action, EPA 
proposes to determine that the SIP has 
met the provisions of section 189(e) 
with respect to ammonia and VOCs as 
precursors. This proposed 
determination is based on EPA’s 
findings that (1) the Delaware portion of 
the Philadelphia Area contains no major 
stationary sources of ammonia, and (2) 
existing major stationary sources of VOC 
are adequately controlled under other 
provisions of the CAA regulating the 
ozone NAAQS.8 In the alternative, EPA 
proposes to determine that, under the 
express exception provisions of section 
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9 See, e.g., ‘‘Approval and Promulgation of 
Implementation Plans for California—San Joaquin 
Valley PM–10 Nonattainment Area; Serious Area 
Plan for Nonattainment of the 24-Hour and Annual 
PM–10 Standards,’’ 69 FR 30006 (May 26, 2004) 

(approving a PM10 attainment plan that impose 
controls on direct PM10 and NOX emissions and did 
not impose controls on SO2, VOC, or ammonia 
emissions). 

10 See, e.g., Assoc. of Irritated Residents v. EPA 
et al., 423 F.3d 989 (9th Cir. 2005). 

11 As defined in 40 CFR part 50, Appendix N, 
section (1)(c). 

189(e), and in the context of the 
redesignation of the area, which is 
attaining the 1997 annual and 2006 24- 
hour PM2.5 standards, at present 
ammonia and VOC precursors from 
major stationary sources do not 
contribute significantly to levels 
exceeding the 1997 annual and 2006 24- 
hour PM2.5 standards in the 
Philadelphia Area. See 57 FR 13539–42. 

EPA notes that its 1997 annual PM2.5 
implementation rule provisions in 40 
CFR 51.1002 were not directed at 
evaluation of PM2.5 precursors in the 
context of redesignation, but at SIP 
plans and control measures required to 
bring a nonattainment area into 
attainment of the 1997 PM2.5 NAAQS. 
By contrast, redesignation to attainment 
primarily requires the area to have 
already attained due to permanent and 
enforceable emission reductions, and to 
demonstrate that controls in place can 
continue to maintain the standard. 
Thus, even if we regard the Court’s 
January 4, 2013 decision as calling for 
‘‘presumptive regulation’’ of ammonia 
and VOC for PM2.5 under the attainment 
planning provisions of subpart 4, those 
provisions in and of themselves do not 
require additional controls of these 
precursors for an area that already 
qualifies for redesignation. Nor does 
EPA believe that requiring Delaware to 
address precursors differently than they 
have already would result in a 
substantively different outcome. 

Although, as EPA has emphasized, its 
consideration here of precursor 
requirements under subpart 4 is in the 
context of a redesignation to attainment, 
EPA’s existing interpretation of subpart 
4 requirements with respect to 
precursors in attainment plans for PM10 
contemplates that states may develop 
attainment plans that regulate only 
those precursors that are necessary for 
purposes of attainment in the area in 
question, i.e., states may determine that 
only certain precursors need be 
regulated for attainment and control 
purposes.9 Courts have upheld this 
approach to the requirements of subpart 
4 for PM10.10 EPA believes that 
application of this approach to PM2.5 
precursors under subpart 4 is 
reasonable. Because the Philadelphia 
Area has already attained the 1997 
annual and 2006 24-hour PM2.5 NAAQS 
with its current approach to regulation 
of PM2.5 precursors, EPA believes that it 
is reasonable to conclude in the context 
of this redesignation that there is no 
need to revisit the attainment control 

strategy with respect to the treatment of 
precursors. Even if the Court’s decision 
is construed to impose an obligation, in 
evaluating this redesignation request, to 
consider additional precursors under 
subpart 4, it would not affect EPA’s 
approval here of Delaware’s request for 
redesignation of the Delaware portion of 
the Philadelphia Area. In the context of 
a redesignation, the Area has shown that 
it has attained the standard. Moreover, 
the State has shown and EPA has 
proposed to determine that attainment 
in this area is due to permanent and 
enforceable emissions reductions on all 
precursors necessary to provide for 
continued attainment. It follows 
logically that no further control of 
additional precursors is necessary. 
Accordingly, EPA does not view the 
January 4, 2013 decision of the Court as 
precluding redesignation of the 
Delaware portion of the Philadelphia 
Area to attainment for the 1997 annual 
and 2006 24-hour PM2.5 NAAQS at this 
time. 

In sum, even if Delaware were 
required to address precursors for the 
Delaware portion of the Philadelphia 
Area under subpart 4 rather than under 
subpart 1, as interpreted in EPA’s 
remanded PM2.5 implementation rule, 
EPA would still conclude that the area 
had met all applicable requirements for 
purposes of redesignation in accordance 
with section 107(d)(3(E)(ii) and (v). 

V. EPA’s Analysis of Delaware’s 
Submittals 

EPA is proposing several rulemaking 
actions for the Area: (1) To redesignate 
the Delaware portion of the Area to 
attainment for both the 1997 annual and 
the 2006 24-hour PM2.5 NAAQS; and (2) 
to approve into the Delaware SIP the 
associated maintenance plans for both 
the 1997 annual and the 2006 24-hour 
PM2.5 NAAQS. EPA is also proposing in 
this rulemaking action to approve the 
2007 comprehensive emissions 
inventory to satisfy section 172(c)(3) 
requirement for the 2006 24-hour PM2.5 
NAAQS, which is one of the criteria for 
redesignation. EPA’s proposed 
approvals of the redesignation requests 
and maintenance plans for the 1997 
annual and 2006 24-hour PM2.5 NAAQS 
are based upon EPA’s determination 
that the Area continues to attain both 
standards, which EPA is proposing in 
this rulemaking action, and that all 
other redesignation criteria have been 
met for the Delaware portion of the 
Area. The following is a description of 

how the Delaware’s December 12, 2012 
submittals satisfy the requirements of 
section 107(d)(3)(E) of the CAA for the 
1997 annual and 2006 24-hour PM2.5 
standards. 

A. Redesignation Requests 

1. Attainment 

On January 23, 2012, EPA published 
a direct final rulemaking (77 FR 3147) 
and companion notice of proposed 
rulemaking (NPR) (77 FR 3223), 
proposing to determine that the 
Philadelphia Area attained the 1997 
PM2.5 NAAQS by its attainment date 
and that the Philadelphia Area 
continued to attain the 1997 annual 
PM2.5 standard. Because EPA received 
adverse comments, EPA withdrew the 
direct final rule on March 13, 2012 (77 
FR 14697), and the direct final rule was 
converted to a proposed rule. In a final 
rulemaking action dated May 16, 2012 
(77 FR 28782), EPA determined that the 
entire Philadelphia Area attained the 
1997 annual PM2.5 NAAQS by its 
applicable attainment date, based upon 
quality-assured and certified ambient air 
quality monitoring data for the period of 
2007–2009, and continued to attain that 
standard based upon quality-assured 
and certified ambient air quality 
monitoring data for the period of 2008– 
2010. In a separate rulemaking action 
dated January 7, 2013 (78 FR 882), EPA 
also determined that the Philadelphia 
Area has attained the 2006 24-hour 
PM2.5 standard, based on quality- 
assured and certified ambient air quality 
monitoring data for 2008–2010 and 
2009–2011. The basis and effect of these 
determinations of attainment for both 
the 1997 and 2006 PM2.5 NAAQS were 
discussed in the notices of the proposed 
(77 FR 3147 and 77 FR 60089, 
respectively) and final (77 FR 28782 and 
78 FR 882, respectively) rulemakings. 

EPA has reviewed the ambient air 
quality PM2.5 monitoring data in the 
Philadelphia Area, consistent with the 
requirements contained at 40 CFR part 
50, and recorded in EPA’s Air Quality 
System (AQS), including quality- 
assured, quality-controlled, and state- 
certified data for the monitoring periods 
2009–2011 and 2010–2012 and 
preliminary data for 2011–2013. The air 
quality data show that the Philadelphia 
Area continues to attain both the 1997 
annual and 2006 24-hour PM2.5 NAAQS. 
The Area’s annual and 24-hour PM2.5 
design values11 are provided in Tables 
1 and 2, respectively. 
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TABLE 1—PHILADELPHIA AREA’S ANNUAL DESIGN VALUES FOR THE 2006 24-HOUR PM2.5 STANDARD FOR THE 2010– 
2012 AND 2011–2013 MONITORING PERIODS, IN μg/m3 

State County 

Annual design values 

2009–2011 2010–2012 Preliminary 
2011–2013 

Delaware ......................................... New Castle ..................................... 10.7 ................................................ 10.4 9.9 
New Jersey ..................................... Camden .......................................... 9.7 .................................................. 9.7 9.9 

Burlington ....................................... No monitor. 

Gloucester ...................................... 9.7 .................................................. 9.5 9.3 
Pennsylvania .................................. Bucks ............................................. 10.9 ................................................ 10.9 10.8 

Chester ........................................... 13.7 ................................................ 12.3 11.1 
Delaware ........................................ 12.7 ................................................ 13.1 12.3 
Montgomery ................................... 10.1 ................................................ 9.8 9.7 
Philadelphia .................................... 11.4 ................................................ 11.0 10.9 

Area’s Annual Design Value 13.7 ................................................ 13.1 12.3 

Source: EPA AQS. 

TABLE 2—PHILADELPHIA AREA’S 24-HOUR DESIGN VALUES FOR THE 2006 24-HOUR PM2.5 STANDARD FOR THE 2010– 
2012 AND 2011–2013 MONITORING PERIODS, IN μg/m3 

State County 

24-Hour design values 

2009–2011 2010–2012 Preliminary 
2011–2013 

Delaware ......................................... New Castle ..................................... 27 ................................................... 26 24 
New Jersey ..................................... Camden .......................................... 24 ................................................... 23 25 

Burlington ....................................... No monitor. 

Gloucester ...................................... 22 ................................................... 22 23 
Pennsylvania .................................. Bucks ............................................. 28 ................................................... 29 29 

Chester ........................................... 33 ................................................... 31 28 
Delaware ........................................ 30 ................................................... 31 29 
Montgomery ................................... 27 ................................................... 25 24 
Philadelphia .................................... 29 ................................................... 28 29 

Area’s Annual Design Value 33 ................................................... 31 29 

Source: EPA AQS. 

EPA’s review of the monitoring data 
for 2009–2011, 2010–2012 supports 
EPA’s previous determinations that the 
Area has attained the 1997 annual and 
2006 24-hour PM2.5 NAAQS, and that 
the Area continues to attain both 
standards. Preliminary 2013 data is 
consistent with attainment. Please note 
that preliminary 2013 data is 
uncertified. States are required to certify 
2013 data by May 1, 2014. In addition, 
as discussed subsequently, with respect 
to the maintenance plan, Delaware has 
committed to continue monitoring 
ambient PM2.5 concentrations in 
accordance with 40 CFR part 58. Thus, 
EPA is proposing to determine that the 
Philadelphia Area continues to attain 
the 1997 annual and 2006 24-hour PM2.5 
NAAQS. 

2. The Area has Met All Applicable 
Requirements Under Section 110 and 
Subpart 1 of the CAA and Has a Fully 
Approved SIP Under Section 110(k) 

In accordance with section 
107(d)(3)(E)(v), the SIP revisions for the 
1997 annual and 2006 24-hour PM2.5 
standards for the Delaware portion of 
the Philadelphia Area must be fully 
approved under section 110(k) and all 
the requirements applicable to the Area 
under section 110 of the CAA (general 
SIP requirements) and part D of Title I 
of the CAA (SIP requirements for 
nonattainment areas) must be met. 

a. Section 110 General SIP 
Requirements 

Section 110(a)(2) of Title I of the CAA 
delineates the general requirements for 
a SIP, which include enforceable 
emissions limitations and other control 
measures, means, or techniques, 
provisions for the establishment and 

operation of appropriate devices 
necessary to collect data on ambient air 
quality, and programs to enforce the 
limitations. The general SIP elements 
and requirements set forth in section 
110(a)(2) include, but are not limited to 
the following: 

• Submittal of a SIP that has been 
adopted by the state after reasonable 
public notice and hearing; 

• Provisions for establishment and 
operation of appropriate procedures 
needed to monitor ambient air quality; 

• Implementation of a source permit 
program; provisions for the 
implementation of Part C requirements 
(PSD); 

• Provisions for the implementation 
of Part D requirements for NSR permit 
programs; 

• Provisions for air pollution 
modeling; and 

• Provisions for public and local 
agency participation in planning and 
emission control rule development. 
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Section 110(a)(2)(D) of the CAA 
requires that SIPs contain certain 
measures to prevent sources in a state 
from significantly contributing to air 
quality problems in another state. To 
implement this provision for various 
NAAQS, EPA has required certain states 
to establish programs to address 
transport of air pollutants in accordance 
with EPA’s Finding of Significant 
Contribution and Rulemaking for 
Certain States in the Ozone Transport 
Assessment Group Region for Purposes 
of Reducing Regional Transport of 
Ozone (63 FR 57356, October 27, 1998), 
also known as the NOX (oxides of 
nitrogen) SIP Call; amendments to the 
NOX SIP Call (64 FR 26298, May 14, 
1999 and 65 FR 11222, March 2, 2000), 
and CAIR (70 FR 25162, May 12, 2005). 
However, section 110(a)(2)(D) 
requirements for a state are not linked 
with a particular nonattainment area’s 
designation and classification in that 
state. EPA believes that the 
requirements linked with a particular 
nonattainment area’s designation and 
classifications are the relevant measures 
to evaluate in reviewing a redesignation 
request. The transport SIP submittal 
requirements, where applicable, 
continue to apply to a state regardless of 
the designation of any one particular 
area in the state. Thus, EPA does not 
believe that these requirements are 
applicable requirements for purposes of 
redesignation. 

In addition, EPA believes that the 
other section 110(a)(2) elements not 
connected with nonattainment plan 
submissions and not linked with an 
area’s attainment status are not 
applicable requirements for purposes of 
redesignation. The Philadelphia Area 
will still be subject to these 
requirements after it is redesignated. 
EPA concludes that the section 110(a)(2) 
and part D requirements which are 
linked with a particular area’s 
designation and classification are the 
relevant measures to evaluate in 
reviewing a redesignation request, and 
that section 110(a)(2) elements not 
linked to the area’s nonattainment status 
are not applicable for purposes of 
redesignation. This approach is 
consistent with EPA’s existing policy on 
applicability of conformity (i.e., for 
redesignations) and oxygenated fuels 
requirement. See Reading, 
Pennsylvania, proposed and final 
rulemakings (61 FR 53174, October 10, 
1996), (62 FR 24826, May 7, 1997); 
Cleveland-Akron-Lorain, Ohio final 
rulemaking (61 FR 20458, May 7, 1996); 
and Tampa, Florida, final rulemaking 
(60 FR 62748, December 7, 1995). See 
also, the discussion on this issue in the 

Cincinnati, Ohio redesignation (65 FR at 
37890, June 19, 2000), and in the 
Pittsburgh-Beaver Valley, Pennsylvania 
redesignation (66 FR at 53099, October 
19, 2001). 

EPA has reviewed the Delaware SIP 
and has concluded that it meets the 
general SIP requirements under section 
110(a)(2) of the CAA to the extent they 
are applicable for purposes of 
redesignation. EPA has previously 
approved provisions of Delaware’s SIP 
addressing section 110(a)(2) 
requirements, including provisions 
addressing PM2.5. See (76 FR 47068, 
August 4, 2011 and 76 FR 53638, 
August 29, 2911). These requirements 
are, however, statewide requirements 
that are not linked to the PM2.5 
nonattainment status of the 
Philadelphia Area. Therefore, EPA 
believes that these SIP elements are not 
applicable requirements for purposes of 
review of the State’s PM2.5 redesignation 
requests. 

b. Subpart 4 Requirements 
Subpart 1 sets forth the basic 

nonattainment plan requirements 
applicable to PM2.5 nonattainment areas. 
Under section 172, states with 
nonattainment areas must submit plans 
providing for timely attainment and 
must meet a variety of other 
requirements. 

The General Preamble for 
Implementation of Title I discusses the 
evaluation of these requirements in the 
context of EPA’s consideration of a 
redesignation request. The General 
Preamble sets forth EPA’s view of 
applicable requirements for purposes of 
evaluating redesignation requests when 
an area is attaining the standard. See 57 
FR 13498, April 16, 1992. 

As mentioned previously, on May 16, 
2012 (77 FR 28782), EPA made a 
determination that the Philadelphia 
Area had attained the 1997 annual PM2.5 
NAAQS. This determination of 
attainment was based upon quality- 
assured and certified ambient air quality 
monitoring data for the period of 2007– 
2009 showing that the entire Area had 
attained the standard by its applicable 
attainment date, and 2008–2010 data 
showing that the Area continued to 
attain the standard. In a separate 
rulemaking action, dated January 7, 
2013 (78 FR 882), EPA made a 
determination of attainment for the 
Philadelphia Area for the 2006 24-hour 
PM2.5 NAAQS, based on quality-assured 
and certified ambient air quality 
monitoring data for the 2008–2010 and 
2009–2011 monitoring periods. 

Pursuant to 40 CFR 51.2004(c), upon 
these determinations by EPA that the 
Area has attained the 1997 annual and 

2006 24-hour PM2.5 NAAQS, the 
requirement for Delaware to submit for 
the Philadelphia Area an attainment 
demonstration and associated RACM, a 
RFP plan, contingency measures, and 
other planning SIPs related to the 
attainment of the 1997 annual and the 
2006 24-hour PM2.5 NAAQS were 
suspended until the Area is 
redesignated to attainment for each 
standard or EPA determines that the 
Area has again violated any of the 
standards, at which time such plans are 
required to be submitted. Thus, because 
attainment has been reached for the 
Area for the 1997 annual and 2006 24- 
hour PM2.5 NAAQS and the Area 
continues to attain both standards, no 
additional measures are needed to 
provide for attainment. Therefore, the 
requirements of section 172(c)(1), 
172(c)(2), 172(c)(6), and 172(c)(9) are no 
longer considered to be applicable for 
purposes of redesignation of the Area 
for both standards. 

However, determinations of 
attainment do not preclude states from 
submitting and EPA from approving 
planning SIP revisions for the 1997 or 
2006 PM2.5 NAAQS. On April 3, 2008, 
DNREC submitted an attainment plan 
for the Delaware portion of the 
Philadelphia Area for the 1997 annual 
PM2.5 NAAQS, which included a 2002 
comprehensive emissions inventory. On 
April 25, 2012, DNREC submitted a SIP 
revision to replace the MVEBs in the 
April 3, 2008 submittal with a budget 
that is based on the Motor Vehicle 
Emissions Simulator (MOVES) model. 
On December 17, 2013 (78 FR 76209), 
EPA approved Delaware’s attainment 
plan for the 1997 PM2.5 NAAQS for the 
Delaware portion of the Philadelphia 
Area and MVEBs for transportation 
conformity purposes for New Castle 
County, Delaware submitted on April 3, 
2008 and April 25, 2012. 

Section 172(c)(4) of the CAA requires 
the identification and quantification of 
allowable emissions for major new and 
modified stationary sources in an area, 
and section 172(c)(5) requires source 
permits for the construction and 
operation of new and modified major 
stationary sources anywhere in the 
nonattainment area. EPA has 
determined that, since PSD 
requirements will apply after 
redesignation, areas being redesignated 
need not comply with the requirement 
that a nonattainment NSR program be 
approved prior to redesignation, 
provided that the area demonstrates 
maintenance of the NAAQS without 
part D NSR. A more detailed rationale 
for this view is described in a 
memorandum from Mary Nichols, 
Assistant Administrator for Air and 
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Radiation, dated October 14, 1994, 
entitled, ‘‘Part D New Source Review 
Requirements for Areas Requesting 
Redesignation to Attainment.’’ 
Nevertheless, Delaware currently has an 
approved NSR program, including an 
approved PSD program, codified in the 
State’s regulation at 7 DE Admin. Code 
1125, ‘‘Requirements for 
Preconstruction Review.’’ See (77 FR 
60053, October 2, 2012) and (78 FR 
13496, February 28, 2013). The State’s 
PSD program for PM2.5 will become 
effective in the Philadelphia Area upon 
redesignation to attainment. 

Section 172(c)(7) of the CAA requires 
the SIP to meet the applicable 
provisions of section 110(a)(2). As noted 
previously, we believe the Delaware SIP 
meets the requirements of section 
110(a)(2) that are applicable for 
purposes of redesignation. 

As a result of EPA’s determinations of 
attainment of the Area for the 1997 
annual and 2006 24-hour PM2.5 NAAQS, 
respectively, the only remaining 
requirement under section 172 to be 
considered for each of the PM2.5 
standards is the comprehensive 
emissions inventory required under 
section 172(c)(3). Section 172(c)(3) of 
the CAA requires submission of a 
comprehensive, accurate, and current 
inventory of actual emissions. For 
purposes of the PM2.5 NAAQS, this 
emissions inventory should address not 
only direct emissions of PM2.5, but also 
emissions of all precursors with the 
potential to participate in PM2.5 
formation, i.e., sulfur dioxide (SO2), 
NOX, volatile organic compounds (VOC) 
and ammonia. 

DNREC’s April 3, 2008 attainment 
plan submittal for the 1997 annual PM2.5 
standard is relevant to this proposed 
rulemaking action to redesignate the 
Delaware portion of the Area only with 

respect to the comprehensive emissions 
inventory requirement of section 
172(c)(3) for the 1997 annual PM2.5 
standard. On March 4, 2013 (78 FR 
14020), EPA approved the 2002 
comprehensive emissions inventory 
included in the attainment plan for the 
1997 annual PM2.5 NAAQS, to meet the 
requirement of section 172(c)(3) for this 
standard. The 2002 comprehensive 
emissions inventory for the 1997 annual 
PM2.5 standard includes emissions 
estimates that cover the general source 
categories of point sources, area sources, 
on-road mobile sources, and non-road 
mobile sources. The pollutants that 
comprise the 2002 emissions inventory 
are PM2.5, NOX, SO2, VOC, and 
ammonia. An evaluation of Delaware’s 
2002 comprehensive emissions 
inventory for the Philadelphia portion 
of the Area is provided in the Technical 
Support Document (TSD) prepared by 
EPA for the rulemaking action. See 
Docket ID No. EPA–R03–OAR–2010– 
0141. 

To satisfy the 172(c)(3) requirement 
for the 2006 24-hour PM2.5 standard, 
Delaware’s December 12, 2012 
redesignation request and maintenance 
plan for the 2006 24-hour PM2.5 
standard contains a 2007 
comprehensive emissions inventories. 
DNREC had previously prepared the 
2007 inventory for the Delaware portion 
of the Philadelphia Area for modeling 
and SIP purposes. DNREC is using that 
2007 inventory as the base year 
inventory for the 2006 24-hour PM2.5 
standard, because 2007 is one of the 
three years used to designate the 
Philadelphia nonattainment area for the 
2006 24-hour PM2.5 standard. DNREC 
has submitted that 2007 emissions 
inventory to fulfill its obligation to 
submit a comprehensive inventory 
under Clean Air Act section 172(c)(3), 

because that inventory has gone through 
extensive quality assurance. The 2007 
emissions inventory is the most current 
accurate and comprehensive emissions 
inventory of direct PM2.5, NOX, SO2, 
VOC, and ammonia for the Area. Thus, 
as part of this rulemaking action, EPA 
is proposing to approve Delaware’s 2007 
comprehensive emissions inventory for 
the 2006 24-hour PM2.5 NAAQS as 
satisfying the requirement of section 
172(c)(3) of the CAA for this standard. 
Final approval of the 2007 base year 
emissions inventory will satisfy the 
emissions inventory requirement under 
section 172(c)(3) of the CAA for the 
2006 24-hour PM2.5 NAAQS. 

The 2007 comprehensive emissions 
inventory addresses the general source 
categories of point sources, area sources, 
on-road mobile sources, and non-road 
mobile sources. A summary of the 2007 
comprehensive emissions inventory is 
provided in Table 3. EPA has reviewed 
the documentation provided by DNREC 
and found the 2007 emissions inventory 
to be approvable. For more information 
on EPA’s analysis of the 2007 emissions 
inventory, see the TSDs prepared by the 
EPA Region III Office of Air Monitoring 
and Analysis and both dated January 28, 
2014, ‘‘Technical Support Document 
(TSD) for the Redesignation Request and 
Maintenance Plan for the New Castle 
County Portion of the Philadelphia- 
Wilmington, PA-NJ-DE 1997 PM2.5 
Nonattainment Area’’ and ‘‘Technical 
Support Document (TSD) for the 
Redesignation Request and Maintenance 
Plan for the New Castle County Portion 
of the Philadelphia-Wilmington, PA-NJ- 
DE 2006 PM2.5 Nonattainment Area’’ 
(‘‘Inventory TSDs’’), available in the 
docket for this rulemaking action at 
www.regulations.gov. See Docket ID No. 
EPA–R03–OAR–2014–0022. 

TABLE 3—SUMMARY OF 2007 COMPREHENSIVE INVENTORY FOR NEW CASTLE COUNTY, IN TONS PER YEAR (TPY) 

Sector Direct 
PM2.5 NOX SO2 VOC Ammonia 

Point ............................................................................................................................. 1,335 6,635 13,380 1,727 64 
Non-point ..................................................................................................................... 1,207 1,293 630 4,795 653 
On-road ........................................................................................................................ 324 10,577 100 4,298 243 
Non-road ...................................................................................................................... 327 4,580 1,118 2,490 2 

Total ...................................................................................................................... 3,193 23,084 15,228 13,310 962 

Section 175A requires a state seeking 
redesignation to attainment to submit a 
SIP revision to provide for the 
maintenance of the NAAQS in the area 
‘‘for at least 10 years after the 
redesignation.’’ In conjunction with its 
request to redesignate the Delaware 
portion of the Area to attainment status, 

Delaware submitted SIP revisions to 
provide for maintenance of the 1997 
annual and 2006 24-hour PM2.5 NAAQS 
in the Delaware portion of the Area for 
at least 10 years after redesignation, 
throughout 2025. Delaware is requesting 
that EPA approve this SIP revision as 
meeting the requirement of CAA section 

175A. Once approved, the maintenance 
plans for the Delaware portion of the 
Area will ensure that the SIP for 
Delaware meets the requirements of the 
CAA regarding maintenance of the 1997 
annual and 2006 24-hour PM2.5 NAAQS 
for the Delaware portion of the Area. 
EPA’s analysis of the maintenance plans 
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is provided in section V.B. of this 
rulemaking action. 

Section 176(c) of the CAA requires 
states to establish criteria and 
procedures to ensure that Federally 
supported or funded projects conform to 
the air quality planning goals in the 
applicable SIP. The requirement to 
determine conformity applies to 
transportation plans, programs, and 
projects that are developed, funded or 
approved under title 23 of the United 
States Code (U.S.C.) and the Federal 
Transit Act (transportation conformity) 
as well as to all other Federally 
supported or funded projects (general 
conformity). State transportation 
conformity SIP revisions must be 
consistent with Federal conformity 
regulations relating to consultation, 
enforcement and enforceability which 
EPA promulgated pursuant to its 
authority under the CAA. EPA 
interprets the conformity SIP 
requirements as not applying for 
purposes of evaluating a redesignation 
request under CAA section 107(d) 
because state conformity rules are still 
required after redesignation, and 
Federal conformity rules apply where 
state rules have not been approved. See 
Wall v. EPA, 265 F. 3d 426 (6th Cir. 
2001) (upholding this interpretation) 
and (60 FR 62748, December 7, 1995) 
(discussing Tampa, Florida). 

Thus, for purposes of redesignating to 
attainment the Delaware portion of the 
Philadelphia Area for the 1997 annual 

PM2.5 NAAQS, EPA determines that 
Delaware has met all the applicable SIP 
requirements under part D of Title I of 
the CAA. EPA also determines that 
upon final approval of the 2007 
comprehensive emissions inventory as 
proposed in this rulemaking action, 
Delaware will also meet all the 
applicable SIP requirements under part 
D of Title I of the CAA for purposes of 
redesignating the Area to attainment for 
the 2006 24-hour PM2.5 NAAQS. 

c. The Delaware Portion of the Area Has 
a Fully Approved Applicable SIP Under 
Section 110(k) of the CAA 

For purposes of redesignation to 
attainment for the 1997 annual PM2.5 
NAAQS, EPA has fully approved all 
applicable requirements of Delaware’s 
SIP for the Area in accordance with 
section 110(k) of the CAA. Upon final 
approval of the 2007 comprehensive 
emissions inventory as proposed in this 
rulemaking action, EPA will have fully 
approved all applicable requirements of 
Delaware’s SIP for the Area for purposes 
of redesignation to attainment for the 
2006 24-hour PM2.5 NAAQS in 
accordance with section 110(k) of the 
CAA. 

3. Permanent and Enforceable 
Reductions in Emissions 

For redesignating a nonattainment 
area to attainment, section 
107(d)(3)(E)(iii) requires EPA to 
determine that the air quality 

improvement in the area is due to 
permanent and enforceable reductions 
in emissions resulting from 
implementation of the SIP and 
applicable Federal air pollution control 
regulations and other permanent and 
enforceable reductions. Delaware has 
calculated the change in emissions 
between 2002, a year showing 
nonattainment for the 1997 annual 
PM2.5 standard in the Delaware portion 
of the Philadelphia Area, and 2007, one 
of the years for which the Philadelphia 
Area monitored attainment for the 1997 
annual PM2.5 standard. Delaware did the 
same analysis for the 2006 24-hour 
PM2.5 standard, using 2007 as a year 
showing nonattainment for the 2006 24- 
hour PM2.5 standard in the Delaware 
portion of the Philadelphia Area, and 
2008, one of the years for which the 
Philadelphia Area monitored attainment 
for the 2006 24-hour PM2.5 standard. 

A summary of the emissions 
reductions of direct PM2.5, NOX, and 
SO2 from 2002 to 2007 in the Delaware 
portion of the Philadelphia Area, 
submitted by DNREC, is provided in 
Table 4a. A summary of the emissions 
reductions of direct PM2.5, NOX, and 
SO2 from 2007 to 2008, submitted by 
DNREC, is provided in Table 4b. For 
more information on EPA’s analysis of 
the 2007 and 2008 emissions 
inventories, see EPA’s Inventory TSDs, 
dated January 28, 2014, available in the 
docket for this rulemaking action at 
www.regulations.gov. 

TABLE 4a—EMISSION REDUCTIONS FROM 2002 TO 2007 IN THE DELAWARE PORTION OF THE PHILADELPHIA AREA 
[tpy] 

Sector 2002 2007 
Net 

reduction 
2002–2007 

Percent 
reduction 

2002–2007 

Direct PM 2.5 .............................................. Point ......................................................... 1,733 1,335 398 23 
Non-point .................................................. 1,073 1,207 ¥134 ¥12 
On-road .................................................... 209 324 ¥115 ¥55 
Non-road ................................................... 415 327 88 21 
Total .......................................................... 3,430 3,193 237 7 

NOX ........................................................... Point ......................................................... 9,157 6,635 2,522 28 
Non-point .................................................. 1,513 1,293 220 15 
On-road .................................................... 11,799 10,577 1,222 10 
Non-road ................................................... 8,279 4,580 3,699 45 
Total .......................................................... 30,748 23,084 7,664 25 

SO2 ........................................................... Point ......................................................... 47,070 13,380 33,690 72 
Non-point .................................................. 780 630 150 19 
On-road .................................................... 326 100 226 69 
Non-road ................................................... 2,061 1,118 943 46 
Total .......................................................... 50,237 15,228 35,009 70 

TABLE 4b—EMISSION REDUCTIONS FROM 2007 TO 2008 IN THE DELAWARE PORTION OF THE PHILADELPHIA AREA 
[tpy] 

Sector 2007 2008 
Net 

reduction 
2007–2008 

Percent 
reduction 

2007–2008 

Direct PM 2.5 .............................................. Point ......................................................... 1,335 1,109 226 17 

VerDate Mar<15>2010 18:33 Apr 10, 2014 Jkt 232001 PO 00000 Frm 00041 Fmt 4702 Sfmt 4702 E:\FR\FM\11APP1.SGM 11APP1m
st

oc
ks

til
l o

n 
D

S
K

4V
P

T
V

N
1P

R
O

D
 w

ith
 P

R
O

P
O

S
A

LS

http://www.regulations.gov


20151 Federal Register / Vol. 79, No. 70 / Friday, April 11, 2014 / Proposed Rules 

TABLE 4b—EMISSION REDUCTIONS FROM 2007 TO 2008 IN THE DELAWARE PORTION OF THE PHILADELPHIA AREA— 
Continued 

[tpy] 

Sector 2007 2008 
Net 

reduction 
2007–2008 

Percent 
reduction 

2007–2008 

Non-point .................................................. 1,207 1,191 16 1 
On-road .................................................... 324 283 42 13 
Non-road ................................................... 327 312 15 5 
Total .......................................................... 3,193 2,894 300 9 

NOX ........................................................... Point ......................................................... 6,635 5,589 1,046 16 
Non-point .................................................. 1,293 1,287 6 0 
On-road .................................................... 10,577 9,311 1,266 12 
Non-road ................................................... 4,580 4,317 263 6 
Total .......................................................... 23,084 20,504 2,580 11 

SO 2 ........................................................... Point ......................................................... 13,380 10,576 2,805 21 
Non-point .................................................. 630 402 228 36 
On-road .................................................... 100 94 6 6 
Non-road ................................................... 1,118 1,067 51 5 
Total .......................................................... 15,228 12,139 3,089 20 

The reduction in emissions and the 
corresponding improvement in air 
quality from 2002 to 2007 and from 
2007 to 2008, for the 1997 annual and 
2006 24-hour PM2.5 NAAQS, 
respectively, in the Philadelphia Area 
can be attributed to a number of 
regulatory control measures that have 
been implemented in the Area and 
contributing areas in recent years. 

In Sections 4.3, Enforceable and 
Permanent PM2.5, NOX, and SO2 
Measures that Contributed to Improved 
Air Quality, of Delaware’s redesignation 
requests and maintenance plans for both 
the 1997 annual and 2006 24-hour 
PM2.5, DNREC makes demonstrations 
that numerous permanent and 
enforceable state and federal control 
measures achieved emission reductions 
that resulted in improved air quality in 
the Philadelphia Area. The following is 
a list of the permanent and enforceable 
control measures. 

a. Delaware-Specific Control Measures 
• 7 DE Admin. Code 1144, Control of 

Stationary Generator Emissions. This 
statewide regulation controls SO2, PM, 
VOC, and NOX emissions. The 
regulation was effective in January 2006, 
and was approved into Delaware’s SIP 
on August 11, 2010 (75 FR 48566). 

• 7 DE Admin. Code 1148, Control of 
Stationary Combustion Turbine Electric 
Generating Unit Emissions. This 
statewide regulation controls NOX 
emissions, and was effective in July 
2007. EPA approved this regulation into 
the Delaware SIP on August 11, 2010 
(75 FR 48566). 

• 7 DE Admin. Code 1142. EPA 
approved this rule, which controls NOX 
emissions, into the Delaware SIP on 
November 22, 2002 (67 FR 70315). 
Section 1 of this rule, Control of NOX 

Emissions from Industrial Boilers, is 
applicable state-wide, and was effective 
in December 2001. Section 2, Control of 
NOX Emissions from Industrial Boilers 
and Process Heaters at Petroleum 
Refineries, is applicable in New Castle 
County. DNREC revised Section 2, 
effective July 2007. EPA approved the 
revisions to Section 2 into the Delaware 
SIP on May 15, 2012 (77 FR 28489). 

• 7 DE Admin. Code 1131, Low 
Enhanced Inspection and Maintenance 
(I/M). Delaware’s enhanced I/M program 
is applicable in New Castle and Kent 
Counties, and was approved into the 
Delaware SIP by EPA on September 30, 
1999 (64 FR 52657). Revisions to the 
enhanced I/M program were approved 
by EPA on November 26, 2003 (68 FR 
228). 

Please note that for Delaware’s 
redesignation request for the 1997 
annual PM2.5 NAAQS, the following 
additional control measure was also 
included. 

Delaware-Specific Control Measures 

• Consent Decree with Premcor 
Refinery at Delaware City (formerly 
Motiva Enterprises), New Castle County, 
Control of SO2, and NOX Emissions from 
Boilers and Heaters, Effective 2006, 
Civil Action No. H–01–0978. This 
federal consent decree was lodged in the 
United States Court for the Southern 
District of Texas on March 21, 2001. 

b. Federal Measures Implemented 

• EPA’s New Source Performance 
Standards for Woodstoves (NSPS), 40 
CFR part 60, subpart AAA. 

• Control of Emissions from New and 
In-Use non-road Compression Engines, 
40 CFR part 89. 

• Control of Air Pollution; 
Determination of Significance for Non- 

road Sources and Emission Standards 
for New Non-road Compression Ignition 
Engines at or Above 37 Kilowatts (59 FR 
31036, June 17, 1994). 

• Emissions for New Non-road Spark- 
Ignition Engines At or Below 19 
Kilowatts (60 FR 34581, July 3, 1995). 

• Final Rule for New Gasoline Spark- 
Ignition Marine Engines; Exemptions for 
New Non-road Compression-Ignition 
Engines at or Above 37 Kilowatts and 
New Non-road Spark-Ignition Engines at 
or Below 19 Kilowatts (61 FR 52088, 
October 4, 1996). 

• Control of Emissions of Air 
Pollution from Non-road Diesel Engines 
(63 FR 56967, October 23, 1998). 

• Phase 2 Emission Standards for 
New Non-road Non-handheld Spark 
Ignition Engines At or Below 19 
Kilowatts (64 FR 15207, March 30, 
1999). 

• Phase 2 Emission Standards for 
New Non-road Spark-Ignition Handheld 
Engines At or Below 19 Kilowatts and 
Minor Amendments to Emission 
Requirements Applicable to Small 
Spark-Ignition Engines and Marine 
Spark-Ignition Engines (65 FR 24268, 
April 25, 2000). 

• Control of Emissions from Non-road 
Large Spark-Ignition Engines and 
Recreational Engines (Marine and Land- 
Based), (67 FR 68241, November 8, 
2002). 

• Control of Emissions of Air 
Pollution from Non-road Diesel Engines 
and Fuel (Clean Air Non-road Diesel 
Rule—Tier 4), (69 FR 38958, June 29, 
2004). 

• Control of Emissions from Non-road 
Spark-Ignition Engines and Equipment 
(Bond Rule), (73 FR 59034, October 8, 
2008). 

• Heavy-Duty Highway Rule, 40 CFR 
part 86, Subpart P. 
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• Federal Tier 1 New Vehicle 
Emission and New Federal Evaporative 
Emission Standards. 

• The Tier 2 vehicle and gasoline 
sulfur program, Subpart H of 40 CFR 
part 80, 40 CFR part 85, and 40 CFR part 
86. 

• Ozone Transport Commission 
(OTC) National Low Emission Vehicle 
Program (NLEV). 

EPA has reviewed both redesignation 
requests and maintenance plans for the 
1997 annual and 2006 24-hour PM2.5 
standards and found that DNREC has 
demonstrated that it has controlled 
emissions of PM2.5 and its precursors 
through numerous permanent and 
enforceable emission control measures, 
resulting in permanent and enforceable 
emission reductions adequate to attain 
both the 1997 annual and 2006 24-hour 
PM2.5 NAAQS. Therefore, DNREC has 
met this criterion for redesignation. 
However, in a separate rulemaking 
action, published on February 22, 2013, 
EPA identified deficiencies associated 
with several regulations within the 
approved Delaware SIP including a 
specific provision within 7–1100–1142 
Del. Code Regs § 2 (Regulation 1142, 
Section 2.0, Control of Nitrogen Oxide 
(NOX) Emissions from Industrial Boilers 
and Process Heaters at Petroleum 
Refineries). See 78 FR 12460. In that 
proposed rulemaking action, EPA 
identified specific Delaware regulations 
in which state officials are provided 
unbounded discretion to set alternative 
emission limits during periods of start- 
up and shutdown of equipment through 
a permitting process that does not entail 
subsequent approval of the alternative 
emission limits through a SIP 
submission. EPA has proposed to find 
that this process constitutes an 
impermissible director’s discretion 
provision with the potential to allow 
impermissible discretionary exemptions 
from SIP emission limits. See 78 FR 
12495–12496. EPA will be taking a 
separate final action on the February 22, 
2013 proposed rulemaking action. 

EPA’s analysis indicates that 
Regulation 1142, Section 2.0 is not 
necessary for attainment of the 
Philadelphia Area. The Philadelphia 
Area is attaining the 1997 annual and 
2006 24-hour PM2.5 NAAQS. The 
Philadelphia Area came into attainment 
of the 1997 annual NAAQS in 2009, 
considering 2007–2009 ambient air 
quality monitoring data (77 FR 28782), 
and continues to meet that standard. 
The Philadelphia Area came into 
attainment for the 2006 24-hour 
standard in 2010, considering 2008– 
2010 data (78 FR 882), and continues to 
meet that standard. Furthermore, actual 
emission reductions of PM2.5 and its 

precursors have been achieved between 
the base years and the attainment years 
for both standards. For the 1997 
NAAQS, NOX has decreased in the 
Delaware portion of the Philadelphia 
Area from 30,748 tpy in 2002 to 23,084 
tpy in 2007. For the 2006 NAAQS, NOX 
has decreased in the Delaware portion 
of the Philadelphia Area from 23,084 
tpy in 2007 to 20,504 tpy in 2008. 

Regulation 1142 Section 2.0 applies to 
NOX emissions at petroleum refineries. 
There is only one such petroleum 
refinery in Delaware, and it is subject to 
a federally-enforceable consent decree 
and several consent decree addendums 
between the source and EPA which 
limit NOX emissions and require NOX 
control measures at several units at the 
refinery. Therefore, EPA is not relying 
upon Regulation 1142 Section 2.0 in its 
evaluation of the permanent and 
enforceable attainment measures. 
Through numerous permanent and 
enforceable regulations, which are 
incorporated into Delaware’s SIP, 
Delaware has regulated and is 
continuing to regulate sources of PM2.5 
and its precursors in the Philadelphia 
Area. Taking into consideration existing 
regulations, including those listed 
earlier in this rulemaking action, which 
Delaware included in Sections 4.3 of its 
redesignation requests and maintenance 
plans, (with the exception of Regulation 
1142 Section 2.0), EPA has concluded 
that the Philadelphia Area has attained 
the 1997 and 2006 PM2.5 NAAQS and 
that Delaware has shown that 
attainment of these standards is due to 
permanent and enforceable emission 
reductions. 

For more information on EPA’s 
analysis, please refer to EPA’s TSD, 
available in the docket for this 
rulemaking action at 
www.regulations.gov. See Docket ID No. 
EPA–R03–OAR–2014–0022. 

B. Maintenance Plans 
On December 12, 2012, DNREC 

submitted maintenance plans for the 
1997 annual and 2006 24-hour PM2.5 
NAAQS, as required by section 175A of 
the CAA. EPA’s analysis for proposing 
approval of the maintenance plans is 
provided in this section. 

1. Attainment Emissions Inventories 
An attainment inventory is comprised 

of the emissions during the time period 
associated with the monitoring data 
showing attainment. DNREC determined 
that the appropriate attainment 
inventory year for the maintenance plan 
for the 1997 annual PM2.5 NAAQS is 
2007, one of the years in the periods 
during which the Philadelphia Area 
monitored attainment of the 1997 

annual PM2.5 NAAQS. DNREC 
determined that the appropriate 
attainment inventory year for the 
maintenance plan for the 2006 24-hours 
PM2.5 NAAQS is 2008, one of the years 
in the periods during which the 
Philadelphia Area monitored attainment 
of the 24-hour PM2.5 NAAQS. The 2007 
and 2008 inventory included in the 
maintenance plans contains primary 
PM2.5 emissions (including 
condensables), SO2, and NOX. The 
underlying emissions data DNREC 
submitted to support the 2007 and 2008 
inventories contains the additional 
PM2.5 precursors, ammonia and VOCs. 

In its redesignation requests and 
maintenance plans for the 1997 annual 
and 2006 24-hour PM2.5 standards, 
DNREC described the methods used for 
developing its 2007 and 2008 
inventories. EPA reviewed the 
procedures used to develop the 
projected inventories and found them to 
be reasonable. EPA has reviewed the 
documentation provided by DNREC and 
found the 2007 and 2008 emissions 
inventories submitted with the 
maintenance plans to be approvable. For 
more information on EPA’s analysis of 
the 2007 and 2008 emissions 
inventories, see EPA’s Inventory TSDs, 
dated January 28, 2014, available in the 
docket for this rulemaking action at 
www.regulations.gov. 

2. Maintenance Demonstration 
Section 175A requires a state seeking 

redesignation to attainment to submit a 
SIP revision to provide for the 
maintenance of the NAAQS in the area 
‘‘for at least 10 years after the 
redesignation.’’ EPA has interpreted this 
as a showing of maintenance ‘‘for a 
period of ten years following 
redesignation.’’ Where the emissions 
inventory method of showing 
maintenance is used, its purpose is to 
show that emissions during the 
maintenance period will not increase 
over the attainment year inventory. See 
1992 Calcagni Memorandum, pages 9– 
10. 

For a demonstration of maintenance, 
emissions inventories are required to be 
projected to future dates to assess the 
influence of future growth and controls; 
however, the demonstration need not be 
based on modeling. See Wall v. EPA, 
supra; Sierra Club v. EPA, supra. See 
also 66 FR 53099–53100 and 68 FR 
25430–32. DNREC uses projection 
inventories to show that the Delaware 
portion of the Area will remain in 
attainment and developed projection 
inventories for an interim year of 2017 
and a maintenance plan end year of 
2025 to show that future emissions of 
NOX, SO2, and direct PM2.5 will remain 
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at or below the attainment year 2007 
and 2008 attainment-level emissions 
levels, for the 1997 annual and 2006 24- 
hour PM2.5, respectively, throughout the 
Delaware portion of the Area through 
the year 2025. 

EPA has reviewed the documentation 
provided by DNREC for developing 
annual 2017 and 2025 emissions 
inventories for the Delaware portion of 
the Area. EPA has determined that the 
2017 and 2025 projected emissions 
inventories provided by DNREC are 
approvable. For more information on 
EPA’s analysis of the emissions 
inventories, see EPA’s Inventory TSDs, 
dated January 28, 2014, available in the 
docket for this rulemaking action at 
www.regulations.gov. 

Tables 5a, 6a, and 7a provide a 
summary of the direct PM2.5, NOX, and 
SO2, respectively, emissions inventories 
for the Delaware portion of the 
Philadelphia Area for the 2007 
attainment year, the 2017 interim year, 
and the 2025 maintenance plan end year 
for the 1997 annual PM2.5 NAAQS. 
Tables 5b, 6b, and 7b provide a 
summary of the direct PM2.5, NOX, and 
SO2, respectively, emissions inventories 
for the entire Philadelphia Area for the 
2007 attainment year, the 2017 interim 
year, and the 2025 maintenance plan 
end year for the 1997 annual PM2.5 
NAAQS. The inventories show that, 
between 2007 and 2025, the Area is 
projected to reduce direct PM2.5 
emissions by 9,055 tpy, NOX emissions 

by 106,099 tpy, and SO2 emissions by 
34,265 tpy. Thus, the projected 
emissions inventories show that the 
Delaware portion of the Philadelphia 
Area will continue to maintain the 1997 
annual PM2.5 standards during the 
maintenance period. Note that the 
emission projections for the Delaware 
portion of the Area contain 
subcategories for point source and non- 
road emissions sources. ‘‘Non-road, 
MAR’’ refers to Marine Vessels, Aircraft 
and Locomotives (MAR). ‘‘Non-road, 
NMIM’’ refers to emissions sources 
covered by the National Mobile 
Inventory Model (NMIM). Point source 
emissions are reported as either from 
electric generating units (EGUs) or from 
non-EGU point sources. 

TABLE 5a—COMPARISON OF 2007, 2017, AND 2025 EMISSIONS OF DIRECT PM2.5 FOR THE DELAWARE PORTION OF THE 
PHILADELPHIA AREA 

[tpy] 

Direct PM2.5 

Sector 2007 2017 2025 

2007–2017 2007–2025 

Reduction Percent 
reduction Reduction Percent 

reduction 

Non-point .............................................. 1,207 1,235 1,310 ¥28 ¥2 .3 ¥103 ¥8 .5 
Non-road, MAR .................................... 171 61 44 110 64 .2 126 74 .0 
Non-road, NMIM .................................. 156 106 103 51 32 .5 53 34 .0 
On-road ................................................ 324 199 199 125 38 .6 125 38 .6 
Point, EGU ........................................... 519 502 520 17 3 .2 ¥1 ¥0 .2 
Point, non-EGU .................................... 816 742 716 75 9 .1 100 12 .2 

Total .............................................. 3,193 2,844 2,893 349 11 301 9 

TABLE 5b—COMPARISON OF 2007, 2017, AND 2025 EMISSIONS OF DIRECT PM2.5 FOR THE ENTIRE PHILADELPHIA AREA 
[tpy] 

Sector 

Direct PM2.5 

2007 2017 2025 

2007–2025 

Reduction Percent 
reduction 

Point ......................................................................................................... 4,573 3,825 3,875 698 15.3 
Non-point ................................................................................................. 17,879 13,358 12,983 4,897 27.4 
On-road .................................................................................................... 3,795 2,488 1,443 2,352 62.0 
Non-road .................................................................................................. 2,466 1,606 1,357 1,109 45.0 

Total .................................................................................................. 28,713 21,277 19,657 9,055 31.5 

TABLE 6a—COMPARISON OF 2007, 2017, AND 2025 EMISSIONS OF NOX FOR THE DELAWARE PORTION OF THE 
PHILADELPHIA AREA 

[tpy] 

NOx 

Sector 2007 2017 2025 

2007–2017 2007–2025 

Reduction Percent 
reduction Reduction Percent 

reduction 

Non-point .............................................. 1,293 1,295 1,296 ¥3 ¥0 .2 ¥3 ¥0 .2 
Non-road, MAR .................................... 2,825 1,810 1,279 1,015 35 .9 1,546 54 .7 
Non-road, NMIM .................................. 1,755 997 837 758 43 .2 918 52 .3 
On-road ................................................ 10,577 6,273 6,273 4,304 40 .7 4,304 40 .7 
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TABLE 6a—COMPARISON OF 2007, 2017, AND 2025 EMISSIONS OF NOX FOR THE DELAWARE PORTION OF THE 
PHILADELPHIA AREA—Continued 

[tpy] 

NOx 

Sector 2007 2017 2025 

2007–2017 2007–2025 

Reduction Percent 
reduction Reduction Percent 

reduction 

Point, EGU ........................................... 2,865 1,698 1,758 1,167 40 .7 1,107 38 .7 
Point, non-EGU .................................... 3,770 2,402 2,355 1,368 36 .3 1,415 37 .5 

Total .............................................. 23,084 14,475 13,797 8,609 37 9,287 40 

TABLE 6b—COMPARISON OF 2007, 2017, AND 2025 EMISSIONS OF NOX FOR THE ENTIRE PHILADELPHIA AREA 
[tpy] 

Sector 

NOX 

2007 2017 2025 

2007–2025 

Reduction Percent 
reduction 

Point ......................................................................................................... 31,759 13,049 19,817 11,942 37.6 
Non-point ................................................................................................. 18,043 17,528 17,741 302 1.7 
On-road .................................................................................................... 106,315 62,056 26,648 79,668 74.9 
Non-road .................................................................................................. 31,850 20,935 17,662 14,188 44.5 

Total .................................................................................................. 187,967 113,568 81,868 106,099 56.4 

TABLE 7a—COMPARISON OF 2007, 2017, AND 2025 EMISSIONS OF SO2 FOR THE DELAWARE PORTION OF THE 
PHILADELPHIA AREA 

[tpy] 

SO2 

Sector 2007 2017 2025 

2007–2017 2007–2025 

Reduction Percent 
reduction Reduction Percent 

reduction 

Non-point .............................................. 630 521 469 109 17 .4 161 25 .6 
Non-road, MAR .................................... 1,027 112 37 915 89 .1 990 96 .4 
Non-road, NMIM .................................. 91 2 3 89 97 .3 88 96 .5 
On-road ................................................ 100 98 98 2 2 .4 2 2 .4 
Point, EGU ........................................... 9,119 2,419 2,572 6,700 73 .5 6,547 71 .8 
Point, non-EGU .................................... 4,261 3,843 3,780 418 9 .8 482 11 .3 

Total .............................................. 15,228 6,995 6,958 8,234 54 8,271 54 

TABLE 7b—COMPARISON OF 2007, 2017, AND 2025 EMISSIONS OF SO2 FOR THE ENTIRE PHILADELPHIA AREA 
[tpy] 

Sector 

SO2 

2007 2017 2025 

2007–2025 

Reduction Percent 
reduction 

Point ......................................................................................................... 35035 13375 13553 21482 61.3 
Non-point ................................................................................................. 16763 13466 9756 7007 41.8 
On-road .................................................................................................... 773 578 422 351 45.4 
Non-road .................................................................................................. 6134 851 709 5425 88.4 

Total .................................................................................................. 58705 28270 24440 34265 58.4 

Tables 8a, 9a, and 10a provide a 
summary of the direct PM2.5, NOX, and 

SO2, respectively, emissions inventories 
for the Delaware portion of the 

Philadelphia Area for the 2008 
attainment year, the 2017 interim year, 
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and the 2025 maintenance plan end year 
for the 2006 24-hour PM2.5 NAAQS. 
Tables 8b, 9b, and 10b provide a 
summary of the direct PM2.5, NOX, and 
SO2, respectively, emissions inventories 
for the entire Philadelphia Area for the 
2007 attainment year, the 2017 interim 

year, and the 2025 maintenance plan 
end year for the 2006 24-hour PM2.5 
NAAQS. The inventories show that, 
between 2008 and 2025, the Area is 
projected to reduce direct PM2.5 
emissions by 6,287 tpy, NOX emissions 
by 73,606 tpy, and SO2 emissions by 

29,990 tpy. Thus, the projected 
emissions inventories show that the 
Delaware portion of the Philadelphia 
Area will continue to maintain the 2006 
24-hour PM2.5 standards during the 
maintenance period. 

TABLE 8a—COMPARISON OF 2008, 2017, AND 2025 EMISSIONS OF DIRECT PM2.5 FOR THE DELAWARE PORTION OF THE 
PHILADELPHIA AREA 

[tpy] 

Direct PM2.5 

Sector 2008 2017 2025 

2008–2017 2008–2025 

Reduction Percent 
reduction Reduction Percent 

reduction 

Non-point .............................................. 1,191 1,247 1,327 ¥56 -4 .7 ¥136 ¥11 .4 
Non-road, MAR .................................... 164 59 42 106 64 .3 122 74 .3 
Non-road, NMIM .................................. 148 106 103 42 28 .6 45 30 .2 
On-road ................................................ 282 199 199 83 29 .4 83 29 .4 
Point, EGU ........................................... 396 410 427 ¥14 ¥3 .5 ¥32 ¥8 .0 
Point, non-EGU .................................... 713 504 398 209 29 .3 315 44 .1 

Total .............................................. 2,894 2,524 2,497 370 13 396 14 

TABLE 8b—COMPARISON OF 2008, 2017, AND 2025 EMISSIONS OF DIRECT PM2.5 FOR THE ENTIRE PHILADELPHIA AREA 
[tpy] 

Sector 

Direct PM2.5 

2008 2017 2025 

2008–2025 

Reduction Percent 
reduction 

Point ......................................................................................................... 4,790 4,006 4,058 731 15.3 
Non-point ................................................................................................. 11,935 8,917 8,667 3,269 27.4 
On-road .................................................................................................... 2,437 1,125 951 1,486 61.0 
Non-road .................................................................................................. 1,728 1,598 927 801 46.4 

Total .................................................................................................. 20,889 15,646 14,602 6,287 30.1 

TABLE 9a—COMPARISON OF 2008, 2017, AND 2025 EMISSIONS OF NOX FOR THE DELAWARE PORTION OF THE 
PHILADELPHIA AREA 

[tpy] 

Sector 

NOX 

2008 2017 2025 

2008–2017 2008–2025 

Reduction Percent 
Reduction Reduction Percent 

Reduction 

Non-point .............................................. 1,287 1,299 1,297 ¥12 ¥0 .9 ¥10 ¥0 .8 
Non-road, MAR .................................... 2,641 1,760 1,247 881 33 .3 1,394 52 .8 
Non-road, NMIM .................................. 1,676 997 837 679 40 .5 840 50 .1 
On-road ................................................ 9,311 6,273 6,273 3,038 32 .6 3,038 32 .6 
Point, EGU ........................................... 2,185 1,629 1,707 556 25 .4 478 21 .9 
Point, non-EGU .................................... 3,404 1,724 1,421 1,680 49 .4 1,983 58 .3 

Total .............................................. 20,504 13,682 12,782 6,822 33 7,722 38 
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TABLE 9b—COMPARISON OF 2008, 2017, AND 2025 EMISSIONS OF NOX FOR THE ENTIRE PHILADELPHIA AREA 
[tpy] 

Sector 

NOX 

2008 2017 2025 

2008–2025 

Reduction Percent 
reduction 

Point ......................................................................................................... 31,233 12,833 19,489 11,744 37.6 
Non-point ................................................................................................. 23,477 22,807 23,085 392 1.7 
On-road .................................................................................................... 25,905 17,028 14,366 11,540 44.5 
Non-road .................................................................................................. 66,631 38,892 16,701 49,930 74.9 

Total .................................................................................................. 147,247 91,560 73,640 73,606 50.0 

TABLE 10a—COMPARISON OF 2008, 2015, AND 2025 EMISSIONS OF SO2 FOR THE DELAWARE PORTION OF THE 
PHILADELPHIA AREA 

[tpy] 

SO2 

Sector 2008 2017 2025 

2008–2017 2008–2025 

Reduction Percent 
reduction Reduction Percent 

reduction 

Non-point .............................................. 402 336 286 66 16 .5 116 28 .8 
Non-road, MAR .................................... 1,039 120 39 919 88 .4 1,000 96 .2 
Non-road, NMIM .................................. 28 2 3 25 91 .0 25 88 .4 
On-road ................................................ 94 98 98 ¥3 ¥3 .4 ¥3 ¥3 .4 
Point, EGU ........................................... 7,122 2,017 2,161 5,104 71 .7 4,960 69 .7 
Point, non-EGU .................................... 3,454 2,559 2,096 895 25 .9 1,358 39 .3 

Total .............................................. 12,139 5,132 4,683 7,007 58 7,456 61 

TABLE 10b—COMPARISON OF 2008, 2015, AND 2025 EMISSIONS OF SO2 FOR THE ENTIRE PHILADELPHIA AREA 
[tpy] 

Sector 

SO2 

2008 2017 2025 

2008–2025 

Reduction Percent 
reduction 

Point ......................................................................................................... 29,340 11,201 11,350 17,990 61.3 
Non-point ................................................................................................. 17,016 13,669 9,903 7,113 41.8 
On-road .................................................................................................... 5,312 737 614 4,698 88.4 
Non-road .................................................................................................. 416 311 227 189 45.4 

Total .................................................................................................. 52,085 25,919 22,095 29,990 57.6 

Sections 8.2.3, Control Measures for 
Maintenance of Good Air Quality, in 
Delaware’s maintenance plans and 
redesignation requests for both the 1997 
annual and 2006 24-hour PM2.5 
standards, summarize emission 

reductions between the attainment years 
and the maintenance plan end years, i.e. 
between 2007 or 2008 and 2025 in the 
Delaware portion of the Area. The 
emissions reductions data included in 
Tables 8–6 of Sections 8.2.3 of 

Delaware’s redesignations requests and 
maintenance plans for the 1997 annual 
and 2006 24-hour PM2.5 NAAQS are 
summarized in Tables 11a and 11b, for 
the 1997 annual and 2006 24-hour 
NAAQS, respectively. 

TABLE 11a—2007 TO 2025 EMISSION REDUCTIONS DUE TO CONTROL MEASURES FOR THE 1997 ANNUAL PM2.5 
STANDARD 

NOX PM2.5 SO2 

EGUs 

DE Admin Code 1146 (Multi-Pollutant Regulation) ............................................................... 1,240 .8 10 .5 6,562 .4 
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TABLE 11a—2007 TO 2025 EMISSION REDUCTIONS DUE TO CONTROL MEASURES FOR THE 1997 ANNUAL PM2.5 
STANDARD—Continued 

NOX PM2.5 SO2 

Non-EGUs 

Delaware City Refinery NOX CAP (1650 tpy) post-2015 ...................................................... 1,157 .26 0 .00 0 .00 
Reciprocating Internal Combustion Engines—Maximum Achievable Control Technology, 

(RICE MACT) (76 FR 12863) ............................................................................................ 0 .02 0 .08 0 .00 
Chrysler Plant Shutdown/unit shutdown ................................................................................ 6 .50 0 .89 16 .64 

Non-point 

RICE MACT ........................................................................................................................... 42 .51 0 .30 0 .00 
EPA New Source Performance Standards for Woodstoves (NSPS), 40 CFR part 60, sub-

part AAA ............................................................................................................................. 5 .00 76 .64 0 .84 
Non-road (NMIM model) ........................................................................................................ 918 53 88 
On-road (MOVES model) ...................................................................................................... 4,304 125 2 

Marine Vessels, Aircraft and Locomotives (MAR) 

Control of Emissions of Air Pollution from Locomotive Engines and Marine Compression- 
Ignition Engines Less Than 30 Liters per Cylinder; Republication; Final Rule. (73 FR 
37096) ................................................................................................................................ 933 37 152 

Control of Emissions From New Marine Compression-Ignition Engines at or Above 30 Li-
ters per Cylinder (75 FR 22895) ........................................................................................ 631 90 836 

Totals .............................................................................................................................. 9,241 394 7,660 

TABLE 11b—2008 TO 2025 EMISSION REDUCTIONS DUE TO CONTROL MEASURES FOR THE 2006 24-HOUR PM2.5 
STANDARD 

NOX PM2.5 SO2 

EGUs 

DE Admin Code 1146 (Multi-Pollutant Regulation) ............................................................... 953 .4 3 .5 5,171 .1 

Non-EGUs 

Delaware City Refinery NOX CAP (1650 tpy) post-2015 ...................................................... 874 .7 0 .0 0 .0 
RICE MACT (76 FR 12863) .................................................................................................. 0 .0 0 .1 0 .0 
Chrysler Plant Shutdown/unit shutdown ................................................................................ 8 .4 0 .7 6 .0 

Area 

RICE MACT ........................................................................................................................... 42 .5 0 .3 0 .3 
Woodstoves NSPS, 40 CFR part 60 ..................................................................................... 4 .9 74 .1 0 .8 
Non-road (NMIM model) ........................................................................................................ 840 45 25 
On-road (MOVES model) ...................................................................................................... 3,038 83 ¥3 

Marine Vessels, Aircraft and Locomotives (MAR) 

Control of Emissions of Air Pollution from Locomotive Engines and Marine Compression- 
Ignition Engines Less Than 30 Liters per Cylinder; Republication; Final Rule. (73 FR 
37096) ................................................................................................................................ 862 .3 32 .9 150 .1 

Control of Emissions From New Marine Compression-Ignition Engines at or Above 30 Li-
ters per Cylinder (75 FR 22895) ........................................................................................ 597 .3 90 .7 850 .7 

Total ................................................................................................................................ 7,221 330 6,200 

Delaware included Regulation 1142, 
Section 2.0, Control of Nitrogen Oxide 
(NOX) Emissions from Industrial Boilers 
and Process Heaters at Petroleum 
Refineries, in that list. However, as 
explained above, Regulation 1142, 
Section 2.0 is the subject of a separate 
proposed rulemaking action, published 

on February 22, 2013 (78 FR 12460). 
Therefore, EPA has conducted an 
analysis to determine if the area can 
demonstrate maintenance without 
emission reductions from that 
regulation. 

Delaware has determined that 
Regulation 1142, Section 2.0, also 

known as the Delaware City Refinery 
NOX Cap, achieves 1,157.26 tons of NOX 
reductions between 2007 and 2025, and 
874.7 tons of NOX reductions between 
2008 and 2025. (See Tables 8–6 of 
Delaware’s redesignation requests for 
the 1997 annual and 2006 24-hour PM2.5 
NAAQS, respectively.) 
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TABLE 12—MAINTENANCE DEMONSTRATION, NOT CONSIDERING EMISSION REDUCTIONS FROM DELAWARE REGULATION 
1142 

1997 annual PM2.5 NAAQS NOX (tons) 2006 24-hour PM2.5 NAAQS NOX (tons) 

2025 Maintenance Year ................................................. 81,868 2025 Maintenance Year ................................................. 73,640 
Plus Reductions from Regulation 1142, Section 2 ........ 1,157 .26 Plus Reductions from Regulation 1142, Section 2 ........ 874 .7 
Adjusted 2025 ................................................................. 83,025 Adjusted 2025 ................................................................ 74,515 
2007 Attainment Year ..................................................... 187,967 2008 Attainment Year .................................................... 147,247 

In both cases, the adjusted 2025 NOX 
emissions are well below the attainment 
year emissions. Therefore, Regulation 
1142, Section 2 is not needed for 
maintenance of either the 1997 annual 
or 2006 24-hour PM2.5 NAAQS. 
Therefore, EPA is not relying upon 
Regulation 1142, Section 2.0 in its 
evaluation of Delaware’s maintenance 
plans for the 1997 annual or 2006 24- 
hour PM2.5 NAAQS. 

3. Monitoring Network 
There are four PM2.5 monitors in the 

Delaware portion of the Philadelphia 
Area. Delaware’s maintenance plans 
include a commitment to continue to 
operate its EPA-approved monitoring 
network, as necessary to demonstrate 
ongoing compliance with the 1997 
annual and 2006 24-hour PM2.5 NAAQS. 
DNREC will consult with EPA prior to 
making any necessary changes to the 
PM2.5 monitoring network and will 
continue to quality assure the 
monitoring data in accordance with the 
requirements of 40 CFR part 58. 

4. Verification of Continued Attainment 
Delaware will acquire ambient 

monitoring and source emission data to 
track attainment and maintenance. 
Delaware will also track the progress of 
the maintenance demonstration by 
periodically updating the emissions 
inventory as required by the Annual Air 
Emissions Reporting Requirements Rule 
(AERR), or as required by federal 
regulation during the maintenance plan 
period. This includes developing annual 
inventories for major point sources and 
a comprehensive periodic inventory 
covering all source categories every 
three years. Tracking will include the 
evaluation of annual and periodic 
evaluations for any significant emission 
increases above the 2007 and 2008 
attainment year levels. 

5. Contingency Measures 
The contingency plan provisions are 

designed to promptly correct a violation 
of either the 1997 annual or the 2006 24- 
hour PM2.5 NAAQS that occurs in the 
Area after redesignation. Section 175A 
of the CAA requires that a maintenance 
plan include such contingency 
measures as EPA deems necessary to 

ensure that Delaware will promptly 
correct a violation of either the 1997 
annual or the 2006 24-hour PM2.5 
NAAQS that occurs in the Area after 
redesignation. The maintenance plan 
should identify the events that would 
‘‘trigger’’ the adoption and 
implementation of a contingency 
measure(s), the contingency measure(s) 
that would be adopted and 
implemented, and the schedule 
indicating the time frame by which the 
state would adopt and implement the 
measure(s). 

Delaware’s maintenance plans outline 
the procedures for the adoption and 
implementation of contingency 
measures to further reduce emissions 
should a violation occur. Delaware’s 
contingency measures include a 
warning level response and an action 
level response. An initial warning level 
response is triggered for the 1997 annual 
PM2.5 NAAQS when the PM2.5 average 
of the weighted annual mean for a single 
calendar year exceeds 15.1 m g/m3 at any 
monitor within the Philadelphia Area. 
An initial warning level response is 
triggered for the 2006 24-hour PM2.5 
NAAQS when the 98th percentile 24- 
hour PM2.5 concentration for a single 
calendar year exceeds 35.5 m g/m3 
within the Area. In addition, for both 
the 1997 annual and 2006 24-hour 
PM2.5, a warning level response is also 
triggered if total PM2.5, NOX and SO2 
emissions in the Delaware portion of the 
Area increase more than 10% above 
attainment year levels. 

For the 1997 annual PM2.5 NAAQS, 
the action level response will be 
prompted by any one of the following: 
(1) A two-year average of the weighted 
annual mean of 15.1 m g/m3 or greater 
occurs within the Area; or (2) a violation 
of the standard occurs in the Area (i.e. 
a three-year average of the weighted 
annual means of 15.1 m g/m3 or greater). 
For the 2006 24-hour PM2.5 NAAQS, the 
action level response will be prompted 
by any one of the following: (1) a two- 
year average of the 98th percentile of 
35.5 m g/m3or greater within the Area; or 
(2) a violation of the standard occurs in 
the Area (i.e. a three-year average of the 
98th percentile of 35.5 m g/m3 or 
greater). 

In order to select appropriate 
corrective measures for warning or 
action level triggers, DNREC will 
conduct a study to determine the causes 
of the violation and the control 
measures necessary to mitigate the 
problem. The study will evaluate 
whether the trend, if any, is likely to 
continue and if so, the control measures 
necessary to reverse the trend taking 
into consideration ease and timing for 
implementation as well as economic 
and social considerations. Based on the 
results of the analysis, contingency 
measures will be selected. However, if 
a new measure is already promulgated 
and scheduled to be implemented at the 
federal or state level at such time after 
the exceedance, and that measure or 
control is determined to be sufficient to 
address the upward trend in air quality, 
additional local measures may be 
unnecessary. Delaware will submit to 
EPA an analysis to demonstrate the 
proposed measures are adequate to 
return the area to attainment. Adoption 
of additional control measures is subject 
to necessary administrative and legal 
processes. 

Should a warning level response be 
triggered, measures that can be 
implemented in a short time will be 
selected in order to be in place within 
18 months from the close of the 
calendar year that prompted the 
warning level. Should an action level 
response be triggered, implementation 
of necessary control measures will take 
place as expeditiously as possible, but 
in no event later than 18 months after 
the DNREC makes a determination, 
based on quality-assured ambient data, 
that a violation of the NAAQS has 
occurred. 

DNREC has indentified the following 
potential contingency measures for both 
the 1997 annual and 2006 24-hour 
maintenance plans. 

• Lower particulate limits for No. 6 
fuel oil-fired boilers. 

• Working with the local 
metropolitan planning agencies to 
implement transportation control 
measures. 

• Low-sulfur distillate and residual 
fuels. 

• Additional PM2.5 controls for EGUs 
and large industrial boilers burning 
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12 Review of the NAAQS for Particulate Matter— 
Regulatory Impact Analysis.’’ Docket ID No. EPA– 
HQ–OAR–2010–0955. 

13 These emissions estimates were taken from the 
emissions inventories developed for the RIA for the 
2012 PM2.5 NAAQS. 

fuels other than distillate fuel or natural 
gas. 

• Vehicle inspection and 
maintenance program enhancements 
(increase weight limit, addition of diesel 
vehicles, etc.). 

• Alternative fuel and additional 
diesel retrofit programs for fleet vehicle 
operations. 

• Require NOX or SO2 emission 
offsets for new and modified major 
sources. 

• Increase the ratio of emission offsets 
required for new sources. 

• Require NOX or SO2 controls on 
new minor sources (less than 100 tons). 

• Require increased recovery 
efficiency at sulfur recovery plants. 

• Broader geographic applicability of 
existing measures. 

• Fuel switching from coal to natural 
gas at the Calpine Edge Moor power 
plant (contingency measure only in the 
24-hour PM2.5 NAAQS maintenance 
plan). 

6. EPA’s Evaluation of VOC and 
Ammonia Precursors in Delaware’s 
Maintenance Plans 

With regard to the redesignation of 
the Delaware portion of the 
Philadelphia Area in evaluating the 
effect of the Court’s remand of EPA’s 
1997 PM2.5 Implementation Rule, which 
included presumptions against 
consideration of VOC and ammonia as 
PM2.5 precursors, EPA in this proposed 
rulemaking action is also considering 
the impact of the decision on the 
maintenance plan required under 
sections 175A and 107(d)(3)(E)(iv). To 
begin with, EPA notes that the Area has 
attained both the 1997 annual and 2006 
24-hour PM2.5 standard and that 
Delaware has shown that attainment of 

these standards is due to permanent and 
enforceable emission reductions. 

EPA proposes to determine that the 
Delaware’s maintenance plan shows 
continued maintenance of the 1997 
annual and 2006 24-hour PM2.5 
standards by tracking the levels of the 
precursors whose control brought about 
attainment of the standards in the 
Philadelphia Area. EPA, therefore, 
believes that the only additional 
consideration related to the 
maintenance plan requirements that 
results from the Court’s January 4, 2013 
decision is that of assessing the 
potential role of VOC and ammonia in 
demonstrating continued maintenance 
in this Area. As explained subsequently, 
based upon documentation provided by 
the State and supporting information, 
EPA believes that the maintenance 
plans for the Delaware portion of the 
Area need not include any additional 
emission reductions of VOC or ammonia 
in order to provide for continued 
maintenance of the 1997 annual and the 
2006 24-hour PM2.5 NAAQS. 

First, as noted previously in EPA’s 
discussion of section 189(e), VOC 
emission levels in the Philadelphia Area 
have historically been well-controlled 
under SIP requirements related to ozone 
and other pollutants. Second, total 
ammonia emissions throughout the 
Philadelphia Area are low, especially in 
comparison to the total amounts of SO2, 
NOX, and even direct PM2.5 emissions 
from sources in the Area. 

In the Philadelphia Area, emissions of 
direct PM2.5, NOX, and SO2 are 
projected to decrease by 9,055 tpy, 
106,099 tpy, and 34,265 tpy, 
respectively, over the maintenance 
period for the 1997 annual PM2.5 

NAAQS and by 6,287 tpy, 73,606 tpy, 
and 29,990 tpy, respectively, over the 
maintenance period for the 2006 24- 
hour PM2.5 NAAQS. See Tables 5b 
through 10b. In addition, emissions 
inventories used in the regulatory 
impact analysis (RIA) for the 2012 PM2.5 
NAAQS 12 show that VOC and ammonia 
emissions are projected to decrease by 
33,076 tpy and 611 tpy, respectively, 
between 2007 and 2020. See Table 13. 
While the RIA emissions inventories are 
only projected out to 2020, there is no 
reason to believe that this downward 
trend would not continue through 2025. 
Given that the Philadelphia Area is 
already attaining the 1997 annual and 
2006 24-hour PM2.5 NAAQS even with 
the current level of emissions from 
sources in the area, the downward trend 
of emissions inventories would be 
consistent with continued attainment. 
Indeed, projected emissions reductions 
for the precursors that the State is 
addressing for purposes of the 1997 
annual and 2006 24-hour PM2.5 NAAQS 
indicate that the area should continue to 
attain the NAAQS following the 
precursor control strategy that the state 
has already elected to pursue. Even if 
VOC and ammonia emissions were to 
increase unexpectedly between 2020 
and 2025, the overall emissions 
reductions projected in direct PM2.5, 
SO2, and NOX would be sufficient to 
offset any increases. For these reasons, 
EPA believes that local emissions of all 
of the potential PM2.5 precursors will 
not increase to the extent that they will 
cause monitored PM2.5 levels to violate 
the 1997 annual and 2006 24-hour PM2.5 
standard during the maintenance 
period. 

TABLE 13—COMPARISON OF 2007 AND 2020 EMISSIONS OF VOC AND AMMONIA FOR THE ENTIRE PHILADELPHIA AREA, IN 
TPY 13 

Sector 

VOC Ammonia 

2007 2020 Net change 
2007–2020 2007 2020 Net change 

2007–2020 

Point ......................................................... 9,475 8,906 569 905 1,085 ¥180 
Area .......................................................... 71,981 72,537 ¥556 4,821 5,001 ¥180 
Non-road .................................................. 27,267 16,032 11,234 34 40 ¥6 
On-road .................................................... 35,169 13,340 21,829 2,005 1,029 977 
Fires ......................................................... 1,798 1,798 0 125 125 0 

Total .................................................. 145,689 112,613 33,076 7,890 7,279 611 

In addition, available air quality 
modeling analyses show continued 
maintenance of the standard during the 

maintenance period. The current annual 
design value for the Area is 13.7 mg/m3 
and the current 24-hour design value is 
33 mg/m3, based on 2010–2012 air 

quality data, which are well below the 
levels of the 1997 annual and 2006 24- 
hour PM2.5 NAAQS. See Tables 1 and 2. 
Moreover, the modeling analysis 
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14 The 2020 projected PM2.5 design values are part 
of the RIA for the 2012 PM2.5 NAAQS. 

conducted for the RIA for the 2012 
PM2.5 NAAQS indicates that the design 
values for the Philadelphia Area are 
expected to continue to decline through 
2020. In the RIA analysis, the 2020 
modeled annual design value for the 
Area is 9.4 mg/m3 and the 2020 24-hour 
design value is 24 mg/m3.14 Given that 
most precursor emissions are projected 
to decrease through 2025, it is 
reasonable to conclude that monitored 
PM2.5 levels in the Area will also 
continue to decrease through 2025. 

Thus, EPA believes that there is 
ample justification to conclude that the 
Delaware portion of the Philadelphia 
Area should be redesignated, even 
taking into consideration the emissions 
of other precursors potentially relevant 
to PM2.5. After consideration of the D.C. 
Circuit’s January 4, 2013 decision, and 
for the reasons set forth in this 
rulemaking action, EPA proposes to 
approve Delaware’s maintenance plans 
and requests to redesignate its portion of 
the Philadelphia Area to attainment for 
the 1997 annual and 2006 24-hour PM2.5 
standards. This proposed approval is 
based on a showing that Delaware’s 
maintenance plans provides for 
maintenance of both the 1997 annual 
and 2006 24-hour PM2.5 standards for at 
least ten years after redesignation, 
throughout 2025, in accordance with 
section 175A. 

C. Motor Vehicle Emissions Budgets 
Section 176(c) of the CAA requires 

Federal actions in nonattainment and 
maintenance areas to ‘‘conform to’’ the 
goals of SIPs. This means that such 
actions will not cause or contribute to 
violations of a NAAQS, worsen the 
severity of an existing violation, or 
delay timely attainment of any NAAQS 
or any interim milestone. Actions 
involving Federal Highway 
Administration (FHWA) or Federal 
Transit Administration (FTA) funding 
or approval are subject to the 
transportation conformity rule (40 CFR 
part 93, subpart A). Under this rule, 
metropolitan planning organizations 
(MPOs) in nonattainment and 
maintenance areas coordinate with state 
air quality and transportation agencies, 
EPA, and the FHWA and FTA to 
demonstrate that their long range 
transportation plans and transportation 
improvement programs (TIP) conform to 
applicable SIPs. This is typically 
determined by showing that estimated 
emissions from existing and planned 
highway and transit systems are less 
than or equal to the MVEBs contained 
in the SIP. 

On December 12, 2012, Delaware 
submitted a SIP revision that contains 
the PM2.5 and NOX on-road mobile 
source budgets. In a separate and 
concurrent process, EPA is conducting a 
process to find adequate the MVEBs for 
New Castle County which are associated 
with the Delaware maintenance plan for 
the Philadelphia Area. Concurrently 
with EPA’s proposal to approve the SIP, 
a notice will be posted on EPA’s Web 
site at http://www.epa.gov/otaq/ 
stateresources/transconf/currsips.htm 
for the purpose of opening a 30-day 
public comment period on the adequacy 
of the MVEBs for New Castle County in 
the maintenance plan for the 
Philadelphia Area. That notice will 
inform the public of the availability of 
the Delaware SIP revision on DNREC’s 
Web site. Interested members of the 
public can access Delaware’s December 
12, 2012 SIP revision on line at 
www.regulations.gov, Docket No. EPA– 
R03–OAR–2014–0022. Following EPA’s 
public comment period, responses to 
any comments received will be 
addressed. EPA has reviewed the 
MVEBs and found them consistent with 
the maintenance plan and that the 
budgets meet the criteria for adequacy 
and approval. Additional information 
pertaining to the review of the MVEBs 
can be found in the TSD in this docket 
titled Adequacy Findings for the Motor 
Vehicle Emissions Budgets in the 
Maintenance Plan for the Delaware 
Portion of the Philadelphia-Wilmington 
PA–NJ–DE 1997 Fine Particulate (PM2.5) 
National Ambient Air Quality Standard 
(NAAQS) Nonattainment Area. 

VI. Proposed Actions 
EPA is proposing to approve 

Delaware’s requests to redesignate the 
Delaware portion of the Philadelphia 
Area from nonattainment to attainment 
for the 1997 annual and the 2006 24- 
hour PM2.5 NAAQS. EPA has evaluated 
Delaware’s redesignation requests and 
determined that upon approval of the 
2008 comprehensive emissions 
inventory for the 2006 24-hour PM2.5 
NAAQS proposed as part of this 
rulemaking action, it would meet the 
redesignation criteria set forth in section 
107(d)(3)(E) of the CAA for both 
standards. EPA believes that the 
monitoring data demonstrate that the 
Philadelphia Area is attaining and will 
continue to attain the 1997 annual and 
2006 24-hour PM2.5 NAAQS. EPA is also 
proposing to approve the associated 
maintenance plans for the Delaware 
portion of the Area as a revision to the 
Delaware SIP for the 1997 annual and 
2006 24-hour PM2.5 standards because it 
meets the requirements of CAA section 
175A for both standards. For 

transportation conformity purposes, 
EPA is also proposing to approve 
MVEBs for both the 1997 annual and 
2006 24-hour PM2.5 standards. Final 
approval of the redesignation requests 
would change the official designations 
of the Delaware portion of the 
Philadelphia Area for the 1997 annual 
and the 2006 24-hour PM2.5 NAAQS, 
respectively, found at 40 CFR part 81, 
from nonattainment to attainment, and 
would incorporate into the Delaware 
SIP the associated maintenance plans 
ensuring continued attainment of the 
1997 annual and 2006 24-hour PM2.5 
NAAQS in the Delaware portion of the 
Area for the next 10 years, until 2025. 
EPA is soliciting public comments on 
the issues discussed in this document. 
These comments will be considered 
before taking final action. 

VII. Statutory and Executive Order 
Reviews 

Under the CAA, redesignation of an 
area to attainment and the 
accompanying approval of the 
maintenance plan under CAA section 
107(d)(3)(E) are actions that affect the 
status of geographical area and do not 
impose any additional regulatory 
requirements on sources beyond those 
required by state law. A redesignation to 
attainment does not in and of itself 
impose any new requirements, but 
rather results in the application of 
requirements contained in the CAA for 
areas that have been redesignated to 
attainment. Moreover, the Administrator 
is required to approve a SIP submission 
that complies with the provisions of the 
Act and applicable Federal regulations. 
42 U.S.C. 7410(k); 40 CFR 52.02(a). 
Thus, in reviewing SIP submissions, 
EPA’s role is to approve state choices, 
provided that they meet the criteria of 
the CAA. Accordingly, this action 
merely proposes to approve state law as 
meeting Federal requirements and does 
not impose additional requirements 
beyond those imposed by state law and 
the CAA. For that reason, this proposed 
action: 

• is not a ‘‘significant regulatory 
action’’ subject to review by the Office 
of Management and Budget under 
Executive Order 12866 (58 FR 51735, 
October 4, 1993); 

• does not impose an information 
collection burden under the provisions 
of the Paperwork Reduction Act (44 
U.S.C. 3501 et seq.); 

• is certified as not having a 
significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.); 

• does not contain any unfunded 
mandate or significantly or uniquely 
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affect small governments, as described 
in the Unfunded Mandates Reform Act 
of 1995 (Public Law 104–4); 

• does not have Federalism 
implications as specified in Executive 
Order 13132 (64 FR 43255, August 10, 
1999); 

• is not an economically significant 
regulatory action based on health or 
safety risks subject to Executive Order 
13045 (62 FR 19885, April 23, 1997); 

• is not a significant regulatory action 
subject to Executive Order 13211 (66 FR 
28355, May 22, 2001); 

• is not subject to requirements of 
Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (15 U.S.C. 272 note) because 
application of those requirements would 
be inconsistent with the CAA; and 

• does not provide EPA with the 
discretionary authority to address, as 
appropriate, disproportionate human 
health or environmental effects, using 
practicable and legally permissible 
methods, under Executive Order 12898 
(59 FR 7629, February 16, 1994). 

In addition, this rule, in which EPA 
is proposing approval of the 
redesignation requests and maintenance 
plans for the Delaware portion of the 
Philadelphia Area for the 1997 annual 
and 2006 24-hour PM2.5 NAAQS and the 
2008 comprehensive emissions 
inventory for the 2006 24-hour PM2.5 
NAAQS, does not have tribal 
implications as specified by Executive 
Order 13175 (65 FR 67249, November 9, 
2000), because the SIP is not approved 
to apply in Indian country located in the 
state, and EPA notes that it will not 
impose substantial direct costs on tribal 
governments or preempt tribal law. 

List of Subjects 

40 CFR Part 52 

Environmental protection, Air 
pollution control, Nitrogen oxides, 
Particulate matter, Reporting and 
recordkeeping requirements, Sulfur 
oxides, Volatile organic compounds. 

40 CFR Part 81 

Air pollution control, National parks, 
and Wilderness areas. 

Authority: 42 U.S.C. 7401 et seq. 

Dated: April 2, 2014. 

Shawn M. Garvin, 
Regional Administrator, Region III. 
[FR Doc. 2014–08246 Filed 4–10–14; 8:45 am] 

BILLING CODE 6560–50–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 648 

[Docket No. 140214138–4138–01] 

RIN 0648–XD139 

Fisheries of the Northeastern United 
States; Atlantic Bluefish Fishery; 2014 
Atlantic Bluefish Specifications 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Proposed specifications; request 
for comments. 

SUMMARY: NMFS proposes specifications 
for the 2014 Atlantic bluefish fishery, 
including an annual catch limit, total 
allowable landings, a commercial quota 
and recreational harvest limit, and a 
recreational possession limit. The intent 
of this action is to establish the 
allowable 2014 harvest levels and other 
management measures to achieve the 
target fishing mortality rate, consistent 
with the Atlantic Bluefish Fishery 
Management Plan. 
DATES: Comments must be received on 
or before April 28, 2014. 
ADDRESSES: You may submit comments, 
identified by NOAA–NMFS–2014–0026, 
by any one of the following methods: 

• Electronic Submissions: Submit all 
electronic public comments via the 
Federal e-Rulemaking portal. Go to 
www.regulations.gov/
#!docketDetail;D=NOAA-NMFS-2014- 
0026, click the ‘‘Comment Now!’’ icon, 
complete the required fields, and enter 
or attach your comments. 

• Mail: Submit written comments to 
John Bullard, Regional Administrator, 
NMFS, Greater Atlantic Regional 
Fisheries Office, 55 Great Republic 
Drive, Gloucester, MA 01930. 

Instructions: Comments sent by any 
other method, to any other address or 
individual, or received after the end of 
the comment period, may not be 
considered by NMFS. All comments 
received are a part of the public record 
and will generally be posted for public 
viewing on www.regulations.gov 
without change. All personal identifying 
information (e.g., name, address, etc.), 
confidential business information, or 
otherwise sensitive information 
submitted voluntarily by the sender will 
be publically accessible. NMFS will 
accept anonymous comments (enter 
‘‘N/A’’ in the required fields if you wish 
to remain anonymous). Attachments to 
electronic comments will be accepted in 

Microsoft Word, Excel, or Adobe PDF 
file formats only. 

Copies of the specifications 
document, including the supplemental 
Environmental Assessment and Initial 
Regulatory Flexibility Analysis (EA/
IRFA) and other supporting documents 
for the specifications, are available from 
Dr. Christopher M. Moore, Executive 
Director, Mid-Atlantic Fishery 
Management Council, Suite 201, 800 N. 
State Street, Dover, DE 19901. The 
specifications document is also 
accessible via the Internet at: http://
www.nero.noaa.gov. 

FOR FURTHER INFORMATION CONTACT: 
Carly Bari, Fishery Management 
Specialist, (978) 281–9224. 
SUPPLEMENTARY INFORMATION: 

Background 

The Atlantic bluefish fishery is 
managed cooperatively by the Mid- 
Atlantic Fishery Management Council 
(Council) and the Atlantic States Marine 
Fisheries Commission (Commission). 
The management unit for bluefish 
specified in the Atlantic Bluefish 
Fishery Management Plan (FMP) is U.S. 
waters of the western Atlantic Ocean. 
Regulations implementing the FMP 
appear at 50 CFR part 648, subparts A 
and J. The regulations requiring annual 
specifications are found at § 648.162. 

The FMP requires the Council to 
recommend, on an annual basis, the 
annual catch limit (ACL), annual catch 
target (ACT), and total allowable 
landings (TAL) that will control fishing 
mortality (F). An estimate of annual 
discards is deducted from the ACT to 
calculate the TAL that can be harvested 
during the year by the commercial and 
recreational fishing sectors. The FMP 
requires that 17 percent of the ACT be 
allocated to the commercial fishery, 
with the remaining 83 percent allocated 
to the recreational fishery. The Council 
may also recommend a research set- 
aside (RSA) quota, which is deducted 
from the bluefish TAL (after any 
applicable transfer) in an amount 
proportional to the percentage of the 
overall TAL as allocated to the 
commercial and recreational sectors. 

The annual review process for 
bluefish requires that the Council’s 
Bluefish Monitoring Committee and 
Scientific and Statistical Committee 
(SSC) review and make 
recommendations based on the best 
available scientific information, 
including, but not limited to, 
commercial and recreational catch/
landing statistics, current estimates of 
fishing mortality, stock abundance, 
discards for the recreational fishery, and 
juvenile recruitment. Based on the 
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recommendations of the Monitoring 
Committee and SSC, the Council makes 
a recommendation to the NMFS Greater 
Atlantic Regional Administrator. 
Because this FMP is a joint plan, the 
Commission also meets during the 
annual specification process to adopt 
complementary measures. 

The Council’s recommendations must 
include supporting documentation 
concerning the environmental, 
economic, and social impacts of the 
recommendations. NMFS is responsible 
for reviewing these recommendations to 
ensure that they achieve the FMP 
objectives, and may modify them if they 
do not. NMFS then publishes proposed 
specifications in the Federal Register, 
and after considering public comment, 
NMFS will publish final specifications 
in the Federal Register. 

Proposed Specifications 

Updated Model Estimates 
According to Amendment 1 to the 

FMP, overfishing for bluefish occurs 
when fishing mortality exceeds the 
fishing mortality rate that allows 
maximum sustainable yield (FMSY), or 
the maximum F threshold to be 
achieved. The stock is considered 
overfished if the biomass (B) falls below 
the minimum biomass threshold, which 
is defined as 1⁄2 BMSY. Amendment 1 
also established that the long-term target 
F is 90 percent of FMSY (FMSY = 0.19; 
therefore Ftarget = 90 percent of FMSY, or 
0.17), and the long-term target B is BMSY 
= 324 million lb (147,052 mt). 

An age-structured assessment 
program (ASAP) model for bluefish was 
approved by the 41st Stock Assessment 
Review Committee (SARC 41) in 2005 to 
estimate F and annual biomass. In 
September 2013, the ASAP model was 
updated in order to estimate the current 
status of the bluefish stock (i.e., 2012 
biomass and F estimates) and enable the 
Monitoring Committee and SSC to 
recommend 2014 specifications using 
landings information and survey indices 
through the 2012 fishing year. The 
results of the assessment update were as 

follows: (1) An estimated stock biomass 
for 2012, B2012 = 277.359 million lb 
(125,808 mt); and (2) an estimated 
fishing mortality rate for 2012, F2012 = 
0.097. Based on the updated 2012 
estimate of bluefish stock biomass, the 
bluefish stock is not considered 
overfished: B2012 is slightly less than 
BMSY, but well above the minimum 
biomass threshold, 1⁄2 BMSY , of 162 
million lb (73,526 mt). Estimates of F 
have declined from 0.41 in 1991 to 
0.097 in 2012. The updated model 
results also conclude that the Atlantic 
bluefish stock is not experiencing 
overfishing; i.e., the most recent F (F2012 
= 0.097) is less than the maximum F 
overfishing threshold specified by SARC 
41 (FMSY = 0.19). Bluefish was declared 
rebuilt in 2009. 

2014 Catch Limits 

Following the framework 
implemented by the Council’s ACL 
Omnibus Amendment, the Council 
recommended that ACL be set to 
acceptable biological catch (ABC) for 
2014 (24.432 million lb, 11,082 mt). No 
deductions were recommended to 
account for management uncertainty; 
therefore, ABC=ACL=ACT. The ACT is 
initially allocated between the 
recreational fishery (83 percent) and the 
commercial fishery (17 percent). After 
deducting an estimate of recreational 
discards (commercial discards are 
considered negligible), the recreational 
harvest limit (RHL) would be 16.927 
million lb (7,678 mt) and the 
commercial quota would be 4.153 
million lb (1,884 mt). 

The FMP specifies that, if 17 percent 
of the TAL is less than 10.5 million lb, 
and the recreational fishery is not 
projected to land its harvest limit for the 
upcoming year, the commercial fishery 
may be allocated up to 10.5 million lb 
as its quota, provided that the 
combination of the projected 
recreational landings and the 
commercial quota does not exceed the 
TAL. The RHL would then be adjusted 

downward so that the TAL would be 
unchanged. 

The Council projected an estimated 
annual recreational harvest for 2014 of 
13.179 million lb (5,978 mt). As such, it 
is expected that a transfer of up to 3.340 
million lb (1,515 mt) from the 
recreational sector to the commercial 
sector could be approved. This option 
represents the preferred alternative 
recommended by the Council in its 
specifications document. The actual 
transfer amount in the final rule, if any, 
will depend on the final 2013 
recreational landings data. 

RSA 

The Council preliminarily approved 
two research projects that would utilize 
bluefish RSA quota and forwarded them 
to NOAA’s Grants Management 
Division. The Council preliminarily 
approved 632,418 lb (287 mt) of RSA 
quota for use by these projects during 
2014. Proportional adjustments of these 
amounts to the commercial and 
recreational allocations would result in 
a final commercial quota of 7.269 
million lb (3,297 mt), and a final RHL 
of 13.179 million lb (5,978 mt). NMFS 
staff will update the commercial and 
recreational allocations based on the 
final 2014 RSA awards as part of the 
final rule for the 2014 specifications. 

Proposed Recreational Possession Limit 

The Council recommended, and 
NMFS proposes, to maintain the current 
recreational possession limit of up to 15 
fish per person to achieve the RHL for 
2014. 

Proposed State Commercial Allocations 

The proposed state commercial 
allocations for the recommended 2014 
commercial quota are shown in Table 1, 
based on the percentages specified in 
the FMP. These quotas do not reflect 
any adjustments for quota overages that 
may have occurred in some states in 
2013. Any potential deductions for 
states that exceeded their quota in 2013 
will be accounted for in the final rule. 

TABLE 1—PROPOSED BLUEFISH COMMERCIAL STATE-BY-STATE ALLOCATIONS FOR 2014 (INCLUDING RSA DEDUCTIONS) 

State Percent share 

2014 Council- 
Proposed 

commercial 
quota (lb) 

2014 Council- 
Proposed 

commercial 
quota (kg) 

ME ................................................................................................................................................ 0.6685 48,593 22,041 
NH ................................................................................................................................................ 0.4145 30,130 13,667 
MA ................................................................................................................................................ 6.7167 488,233 221,459 
RI ................................................................................................................................................. 6.8081 494,877 224,472 
CT ................................................................................................................................................ 1.2663 92,047 41,752 
NY ................................................................................................................................................ 10.3851 754,888 342,411 
NJ ................................................................................................................................................. 14.8162 1,076,980 488,510 
DE ................................................................................................................................................ 1.8782 136,525 61,927 
MD ............................................................................................................................................... 3.0018 218,199 98,973 
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1 Some of these vessels were also identified in the 
Northeast dealer data; therefore, double counting is 
possible. 

TABLE 1—PROPOSED BLUEFISH COMMERCIAL STATE-BY-STATE ALLOCATIONS FOR 2014 (INCLUDING RSA 
DEDUCTIONS)—Continued 

State Percent share 

2014 Council- 
Proposed 

commercial 
quota (lb) 

2014 Council- 
Proposed 

commercial 
quota (kg) 

VA ................................................................................................................................................ 11.8795 863,514 391,683 
NC ................................................................................................................................................ 32.0608 2,330,480 1,057,088 
SC ................................................................................................................................................ 0.0352 2,559 1,161 
GA ................................................................................................................................................ 0.0095 691 313 
FL ................................................................................................................................................. 10.0597 731,233 331,682 

Total ...................................................................................................................................... 100.0001 7,268,949 3,297,140 

Classification 
Pursuant to section 304(b)(1)(A) of the 

Magnuson-Stevens Fishery 
Conservation and Management Act 
(Magnuson-Stevens Act), the NMFS 
Assistant Administrator has determined 
that this proposed rule is consistent 
with the Atlantic Bluefish FMP, other 
provisions of the Magnuson-Stevens 
Act, and other applicable law, subject to 
further consideration after public 
comment. 

These proposed specifications are 
exempt from review under Executive 
Order 12866. 

An IRFA was prepared, as required by 
section 603 of the Regulatory Flexibility 
Act (RFA), which describes the 
economic impact this proposed rule, if 
adopted, would have on small entities. 

Description of the Reasons Why Action 
by the Agency Is Being Considered 

A description of the action and why 
it is being considered are contained at 
the beginning of this preamble and in 
the SUMMARY. 

Statement of the Objective of, and Legal 
Basis for, This Proposed Rule 

The statement of the objective and the 
legal basis for this action are contained 
at the beginning of this preamble and in 
the SUMMARY. 

Description and Estimate of the Number 
of Small Entities to Which This 
Proposed Rule Would Apply 

An active participant in the 
commercial sector was defined as any 
vessel that reported having landed 1 or 
more pound (0.45 kg) in the Atlantic 
bluefish fishery in 2011. The active 
participants in the commercial sector 
were defined using two sets of data. The 
Northeast seafood dealer reports were 
used to identify 742 vessels that landed 
bluefish in states from Maine through 
North Carolina in 2011. However, the 
Northeast dealer database does not 
provide information about fishery 
participation in South Carolina, Georgia, 
or Florida. South Atlantic Trip Ticket 

reports were used to identify 768 vessels 
that landed bluefish in North Carolina 
and 791 vessels that landed bluefish on 
Florida’s east coast in 2011.1 Bluefish 
landings in South Carolina and Georgia 
were near zero in 2011, representing a 
negligible proportion of the total 
bluefish landings along the Atlantic 
Coast. Therefore, this analysis assumed 
that no vessel activity for these two 
states took place in 2011. In recent 
years, approximately 2,000 party/charter 
vessels may have been active in the 
bluefish fishery and/or have caught 
bluefish. 

Description of the Projected Reporting, 
Recordkeeping, and Other Compliance 
Requirements of This Proposed Rule 

There are no new reporting or 
recordkeeping requirements contained 
in any of the alternatives considered for 
this action. 

Federal Rule Which May Duplicate, 
Overlap, or Conflict With This Proposed 
Rule 

NMFS is not aware of any relevant 
Federal rules that may duplicate, 
overlap, or conflict with this proposed 
rule. 

Description of Significant Alternatives 
to the Proposed Action Which 
Accomplish the Stated Objectives of 
Applicable Statues and Which Minimize 
Any Significant Economic Impact on 
Small Entities 

Small businesses operating in 
commercial and recreational (i.e., party 
and charter vessel operations) finfish 
fisheries have been defined by the Small 
Business Administration as firms with 
gross revenues of up to $19.0 and $7.0 
million, respectively. The categories of 
small entities likely to be affected by 
this action include commercial and 
charter/party vessel owners holding an 
active Federal permit for Atlantic 

bluefish, as well as owners of vessels 
that fish for Atlantic bluefish in state 
waters. All federally permitted vessels 
fall into the definition of small 
businesses; thus, there would be no 
disproportionate impacts between large 
and small entities as a result of the 
proposed rule. 

When the 2014 specifications were set 
last year, there were three alternatives 
considered in the IRFA of the Original 
EA. Since the bluefish stock was 
updated in 2013, the Council 
recommended an additional alternative 
to be considered for the 2014 
specifications through a supplement to 
the Original EA. The IRFA in the Draft 
Supplemental EA for this action 
addresses two alternatives (including a 
no action/status quo alternative) for the 
2014 Atlantic bluefish fishing year. No 
additional alternatives are considered in 
this action because there is no other 
alternative that would both achieve the 
stated goals and objectives of the FMP 
and minimize cost to the fishery. Any 
other alternative considered would need 
to be more restrictive than the proposed 
action due to the specifications process 
and the National Standard 1 guideline 
requirement that catch limits cannot 
exceed the SSC’s recommended ABC. 
Both quota alternatives considered in 
this analysis are based on various 
commercial harvest levels for bluefish (a 
low and medium level of harvest). For 
analysis of impacts of both alternatives, 
the maximum potential RSA quota of 3 
percent of the TAL (703,385 lb (319 mt) 
for the No Action Alternative and 
632,418 lb (287 mt) for the Preferred 
Action Alternative) was used. For 
analysis of impacts of the No Action 
Alternative, the recommended transfer 
of 4.342 million lb (1,970 mt) from the 
recreational sector to the commercial 
sector was used. For analysis of impacts 
of the Preferred Action Alternative, the 
transfer of 3.340 million lb (1,515 mt) 
from the recreational sector to the 
commercial sector was used. 

The No Action Alternative would 
implement a TAL of 23.446 million lb 

VerDate Mar<15>2010 18:33 Apr 10, 2014 Jkt 232001 PO 00000 Frm 00054 Fmt 4702 Sfmt 4702 E:\FR\FM\11APP1.SGM 11APP1m
st

oc
ks

til
l o

n 
D

S
K

4V
P

T
V

N
1P

R
O

D
 w

ith
 P

R
O

P
O

S
A

LS



20164 Federal Register / Vol. 79, No. 70 / Friday, April 11, 2014 / Proposed Rules 

(10,635 mt). The Preferred Action 
Alternative would implement a TAL of 
21.081 million lb (9,562 mt). The 
proposed 2014 Atlantic bluefish 
specification alternatives are shown in 
Table 2, along with the resulting 
commercial quota and RHL after any 

applicable transfer described earlier in 
the preamble and after deduction of the 
RSA quota. The Preferred Action 
Alternative (Council’s preferred) would 
allocate 7.269 million lb (3,297 mt) to 
the commercial sector, and 13.179 
million lb (5,978 mt) to the recreational 

sector for 2014. The No Action 
Alternative would allocate 8.674 million 
lb (3,934 mt) to the commercial sector 
and leave 14.069 million lb (6,381 mt) 
available to the recreational sector. 

TABLE 2—PROPOSED 2014 ATLANTIC BLUEFISH SPECIFICATION ALTERNATIVES FOR TAL, COMMERCIAL QUOTA, AND RHL 

Year Alternatives TAL 
(million lb) 

TAL 
(mt) 

Commercial 
quota 

(million lb) 

Commercial 
quota 
(mt) 

RHL 
(million lb) 

RHL 
(mt) 

2014 ............ No Action ........................ 23.446 10,635 8.674 3,934 14.096 6,381 
Preferred Action .............. 21.081 9,562 7.269 3,297 13.179 5,978 

Commercial Fishery Impacts 

To assess the impact of the 
alternatives on commercial fisheries, the 
Council conducted a threshold analysis 
and analysis of potential changes in ex- 
vessel gross revenue that would result 
from each alternative, using Northeast 
dealer reports and South Atlantic Trip 
Ticket reports. 

Under the No Action Alternative, nine 
vessels were projected to incur revenue 
losses of more than 5 percent, while 147 
vessels would incur revenue losses of 
less than 5 percent, and 586 vessels 
would incur no revenue losses. The 
Preferred Action Alternative would 
likely result in quota reductions for 
vessels in New York and Massachusetts, 
which could have negative economic 
impacts. Under the Preferred Action 
Alternative, 69 vessels were projected to 
incur revenue losses of more than 5 
percent, 594 vessels would incur losses 
of less than 5 percent, and 79 vessels 
would see no revenue changes. The 
majority of vessels with greater than 5 
percent of revenue losses had gross sales 
of $10,000 or less, which may indicate 

that the dependence on fishing for some 
of these vessels is small. If commercial 
quota is transferred from a state or states 
that do not land their entire bluefish 
quota for 2014, as was done in 2011 and 
frequently in previous years, the 
number of affected entities could 
change, thus changing the adverse 
economic impact on vessels landing in 
the state(s) receiving quota transfers for 
both alternatives. 

Recreational Fishery Impacts 

Under the No Action Alternative, the 
recommended RHL for the recreational 
sector (14.069 million lb, 6,381 mt) is 
approximately 22 percent above the 
recreational landings for 2011 (11.499 
million lb, 5,216 mt). The Preferred 
Action Alternative RHL (13.179 million 
lb, 5,978 mt) is approximately 14 
percent above the recreational landings 
for 2011. It is not anticipated that the 
recommend RHL will result in 
decreased demand for party/charter boat 
trips or affect angler participation in a 
negative manner. Overall, it is not 
expected that the final recreational 

management measures will affect gross 
revenues of businesses providing goods 
and services to anglers participating in 
the party/charter boat, private/rental 
boat, and shore fisheries for bluefish. 

RSA Quota Impacts 

For analysis of each alternative, the 
maximum RSA quota amount (3 percent 
of the TAL) was deducted from the 
initial overall TAL adjusted 2014 
commercial quotas and RHLs under 
each alternative. Specifications of RSA 
quota are expected to benefit all 
participants in the fishery as a result of 
improved data and information for 
management or stock assessment 
purposes. 

Authority: 16 U.S.C. 1801 et seq. 

Dated: April 7, 2014. 
Samuel D. Rauch III, 
Deputy Assistant Administrator for 
Regulatory Programs, National Marine 
Fisheries Service. 
[FR Doc. 2014–08202 Filed 4–10–14; 8:45 am] 

BILLING CODE 3510–22–P 
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DEPARTMENT OF AGRICULTURE 

Office of Tribal Relations; Council for 
Native American Farming and 
Ranching 

AGENCY: Office of Tribal Relations, 
USDA. 
ACTION: Notice of public meeting. 

SUMMARY: This notice announces a 
forthcoming meeting of The Council for 
Native American Farming and Ranching 
(CNAFR), a public advisory committee 
of the Office of Tribal Relations (OTR). 
Notice of the meetings are provided in 
accordance with section 10(a)(2) of the 
Federal Advisory Committee Act, as 
amended in 5 U.S.C. Appendix 2. This 
session will be the sixth meeting of the 
CNAFR and will consist of, but not be 
limited to, hearing public comments, 
updating the Council on USDA 
programs and activities, discussing 
subcommittee reports, and a discussion 
of committee priorities. This meeting 
will be open to the public. 
DATES: The meeting will be held on May 
2, 2014 from 1 p.m. to 5 p.m. e.s.t. The 
meeting will be open to the public. Note 
that a period for public comment will be 
held on May 2, 2014 2:00 p.m. to 2:30 
p.m. e.s.t. 
ADDRESSES: The meeting will be 
conducted using teleconference 
technology. This will not be an in- 
person meeting. Teleconference access 
information for the meeting will be 
posted to the OTR Web site at 
www.usda.gov/tribalrelations. 

Written Comments: Written comments 
may be submitted to John Lowery, 
Designated Federal Officer, Office of 
Tribal Relations (OTR), 1400 
Independence Ave., SW., Whitten Bldg., 
500–A, Washington, DC 20250; by Fax: 
(202) 720–1058; or by email: 
John.Lowery@osec.usda.gov. 
FOR FURTHER INFORMATION CONTACT: 
Questions should be directed to John 
Lowery, Designated Federal Officer, 
OTR, 1400 Independence Ave., SW., 

Whitten Bldg., 500A, Washington, DC 
20250; by Fax at (202) 720–1058, or 
email at John.Lowery@osec.usda.gov. 
SUPPLEMENTARY INFORMATION: In 
accordance with the provisions of the 
Federal Advisory Committee Act 
(FACA) as amended (5 U.S.C. App. 2), 
USDA established an advisory council 
for Native American farmers and 
ranchers. The CNAFR is a discretionary 
advisory committee established under 
the authority of the Secretary of 
Agriculture. In furtherance of the 
Keepseagle v. Vilsack settlement 
agreement, the Council was granted 
final approval by the District Court for 
the District of Columbia on April 28, 
2011. 

The CNAFR will operate under the 
provisions of the FACA and report to 
the Secretary of Agriculture. The 
purpose of the CNAFR is (1) to advise 
the Secretary of Agriculture on issues 
related to the participation of Native 
American farmers and ranchers in 
USDA farm loan programs; (2) to 
transmit recommendations concerning 
any changes to FSA regulations or 
internal guidance or other measures that 
would eliminate barriers to program 
participation for Native American 
farmers and ranchers; (3) to examine 
methods of maximizing the number of 
new farming and ranching opportunities 
created through the farm loan program 
through enhanced extension and 
financial literacy services; (4) to 
examine methods of encouraging 
intergovernmental cooperation to 
mitigate the effects of land tenure and 
probate issues on the delivery of USDA 
farm loan programs; (5) to evaluate other 
methods of creating new farming or 
ranching opportunities for Native 
American producers; and (6) to address 
other related issues as deemed 
appropriate. 

The Secretary of Agriculture selected 
a diverse group of members representing 
a broad spectrum of persons interested 
in providing solutions to the challenges 
of the aforementioned purposes. Equal 
opportunity practices were considered 
in all appointments to the CNAFR in 
accordance with USDA policies. The 
Secretary selected the members in May 
2012. Interested persons may present 
views, orally or in writing, on issues 
relating to agenda topics before the 
CNAFR. 

Written submissions may be 
submitted to the contact person on or 

before April 28, 2014. Oral 
presentations from the public will be 
scheduled between approximately 2:00 
p.m. to 2:30 p.m. on May 2, 2014. Those 
individuals interested in making formal 
oral presentations should notify the 
contact person and submit a brief 
statement of the general nature of the 
issue they wish to present and the 
names and addresses of proposed 
participants by April 28, 2014. All oral 
presentations will be given three (3) to 
five (5) minutes depending on the 
number of participants. 

OTR will also make all agenda topics 
available to the public via the OTR Web 
site: http://www.usda.gov/tribalrelations 
no later than 10 business days before the 
meeting and at the meeting. In addition, 
the minutes from the meeting will be 
posted on the OTR Web site. OTR 
welcomes the attendance of the public 
at the CNAFR meetings and will make 
every effort to accommodate persons 
with physical disabilities or special 
needs. If you require special 
accommodations due to a disability, 
please contact John Lowery, at least 10 
business days in advance of the 
meeting. 

Leslie Wheelock, 
Director, Office of Tribal Relations. 
[FR Doc. 2014–08187 Filed 4–10–14; 8:45 am] 

BILLING CODE 3410–05–P 

DEPARTMENT OF AGRICULTURE 

Forest Service 

21st Century Conservation Service 
Corps Partnership Opportunity 

AGENCY: Forest Service, USDA. 
ACTION: Notice of Interest to Participate 
in the 21st Century Conservation 
Service Corps. 

SUMMARY: The 21st Century 
Conservation Service Corps (21CSC) 
National Council is requesting letters of 
interest from all conservation corps, 
youth, and veteran programs that would 
like to be identified as a 21CSC member 
organization. We are initiating this 
outreach in order to catalyze the 
establishment of a 21st Century 
Conservation Service Corps (21CSC) to 
engage young Americans and returning 
veterans in the conservation and 
stewardship of America public lands 
and water. This notice seeks to establish 
the 21CSC by building upon and 
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leveraging the experience and expertise 
of existing Federal, State, tribal, local 
and non-profit conservation and youth 
corps, and veterans programs, which 
facilitate conservation and restoration 
service work on public lands to include 
all governmental entities of cities, 
counties, States, and the Federal 
Government, and encourage a new 
generation of natural resource managers 
and environmental stewards. All 
principals of interested organizations 
are invited to submit a letter of interest 
that outlines the organization’s and/or 
program’s alignment with the criteria in 
each of the eight 21CSC principles listed 
below under SUPPLEMENTARY 
INFORMATION. Letters should include the 
name of your organization; an address 
and point of contact, including email 
address; and a description of how your 
organization or program aligns with all 
eight principles. Organizations that 
respond to this request may be 
contacted to provide additional 
information to support their statements. 
The 21CSC National Council will 
oversee the review of all submissions to 
determine the respondent’s alignment 
with the 21CSC principles. 
Organizations that are not recognized as 
21CSC member organizations may 
submit new letters of interest. Letters of 
interest may be submitted up to one 
year after the closing date of this notice 
for consideration as a 21CSC member 
organization, and will be reviewed and 
responded to on a quarterly basis 
(October, January, April, and July). 
Organizations may request to be 
removed from the 21CSC by submitting 
a written request to the email or mailing 
address below. This notice is being 
published by the USDA Forest Service 
on behalf of the National Council. 
21CSC member organizations 
recognized through this process will be 
acknowledged by all members’ 
departments and agencies represented 
in the National Council. National 
Council membership includes the 
Departments of Agriculture, Army, 
Commerce, Interior, and Labor, the 
Environmental Protection Agency, the 
President’s Council on Environmental 
Quality, and the Corporation for 
National and Community Service. 
DATES: Letters of interest may be 
submitted on a rolling basis (maximum 
5 pages, double-spaced in Times/New 
Roman, 12 point type) before September 
30, 2014. An interagency team will 
review submissions quarterly and 
respond soon thereafter. Organizations 
may be removed at any time by 
submitting a written request to the email 
or mailing address below. Membership 
will last through the 2014 calendar year. 

Additional guidance about the 21CSC 
membership process beyond 2014 will 
be announced in August 2014. 
ADDRESSES: Letters of interest may be 
submitted electronically to 21CSC@
fs.fed.us. If electronic submission is not 
an option, please send your letter of 
interest to: USDA Forest Service, RHVR, 
ATTN: Merlene Mazyck, 1400 
Independence Ave. SW., Mailstop Code: 
1125, Washington, DC 20250–1125. 
FOR FURTHER INFORMATION CONTACT: 
USDA Forest Service, RHVR, ATTN: 
Merlene Mazyck, 1400 Independence 
Ave. SW., Mailstop Code: 1125, 
Washington, DC 20250–1125 or email 
21CSC@fs.fed.us. 

Individuals who use 
telecommunication devices for the deaf 
(TDD) may call the Federal Information 
Relay Service (FIRS) at 1–800–877–8339 
between 8:00 a.m. and 8:00 p.m., 
Eastern Standard Time, Monday 
through Friday. 
SUPPLEMENTARY INFORMATION: 

21CSC National Council 

The implementation of the 21CSC is 
coordinated by a National Council of 
representatives from Federal agencies 
that formalized their mission through 
the signing a Memorandum of 
Understanding in January 2013. 
National Council membership includes 
leadership from the Departments of the 
Army, Interior, Agriculture, Commerce, 
and Labor, Environmental Protection 
Agency, the President’s Council on 
Environmental Quality, and the 
Corporation for National and 
Community Service. The National 
Council will work to: support program 
expansion, including by matching 
natural resource management needs 
with 21CSC opportunities and 
identifying potential sources of funding 
and other resources; remove barriers 
and streamline processes for supporting 
21CSC programs; support participant 
pathways to careers; facilitate technical 
assistance; develop and support 
partnerships; coordinate messaging; and 
ensure national representation. 

Background 

The 21CSC is a bold national effort to 
put America’s youth and veterans to 
work protecting, restoring, and 
enhancing America’s Great Outdoors. 
Recognizing the need for job 
opportunities for youth and returning 
veterans, the need for restoration of our 
natural resources, the need to connect 
Americans to the country’s lands and 
waters, the need to effectively recruit 
the next generation of public employees, 
and the need to develop the next 
generation of conservation stewards, the 

Secretary of the Department of the 
Interior, on behalf of the America’s 
Great Outdoors Council, formed a 
Federal Advisory Committee (FAC) to 
develop recommendations for the 
establishment of the 21CSC. The FAC 
was comprised of representatives from 
Federal agencies, the outdoor industry, 
and non-profit youth and conservation 
corps. In addition to providing 
recommendations, the FAC also 
identified 21 CSC goals and principles, 
which were slightly modified and 
adopted by the federal 21 CSC National 
Council. 

21CSC Goals 

1. Build America’s future. Through 
service to America, the 21CSC will 
develop a generation of skilled workers, 
educated and active citizens, future 
leaders, and stewards of natural and 
cultural resources, communities, and 
the nation. 

2. Put Americans to work. The 21CSC 
will provide service, training, 
education, and employment 
opportunities for thousands of young 
Americans and veterans, including low 
income, disadvantaged youth and other 
youth with limited access to outdoor 
work opportunities. 

3. Preserve, protect, and promote 
America’s greatest gifts. The 21CSC will 
protect, restore, and enhance public and 
tribal lands and waters as well as 
natural, cultural, and historical 
resources and treasures. With high- 
quality, cost-effective project work, the 
21CSC will increase public access and 
use while spurring economic 
development and outdoor recreation. 

21CSC Principles 

21CSC Member Organizations Must Be 
in Alignment With the Criteria in Each 
of the Following 21CSC Principles 

1. Population served. Program serves 
young people ages 15–25 and/or 
military veterans up to age 35. Program 
may serve young people up to age 29 in 
an advanced capacity. 

2. Participant eligibility. Participants 
must be a U.S. citizen, national, or 
lawful permanent resident alien of the 
United States, meeting the same 
citizenship requirements as those for 
serving in AmeriCorps and Public Lands 
Corps. 

3. Emphasis on diversity and 
inclusion. Participant recruitment 
should make deliberate outreach efforts 
to traditionally underserved 
communities, including low-income 
and disadvantaged populations. 

4. Term of service. Program minimum 
term of service of: 140 hours of on-the- 
ground, hands-on direct service for full 
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time students and summer only 
participants; or, 300 hours of on-the- 
ground, hands-on direct service for non- 
full time student participants. Program 
maximum term of service of 3,500 hours 
of on-the-ground, hands-on direct 
service, with a limited exception for 
program elements that require more 
than 3,500 hours to achieve highly 
advanced outcomes. Service is 
compensated (not volunteer). 
Compensation can be in the form of 
wages, stipend, educational credit, or 
other appropriate form. 

5. Organization of work. Program 
organizes its participants as either: (a) 
crew-based where participants work 
collectively and intensely together 
directly supervised by trained and 
experienced crew leaders or 
conservation professionals; or (b) 
individual or small team-based where 
participants work individually or in 
coordinated teams under the direction 
of conservation professionals on 
initiatives that require specific skills 
and dedicated attention. 

6. Types of work. Projects include 
significant outdoor activity and/or 
include ‘‘hands-on’’ direct impact 
and/or helps young people connect with 
America’s Great Outdoors. Some 
programs may include work that is 
primarily indoors—for example, 
science, policy or program internships— 
that have a clear benefit to natural, 
cultural or historic resources. 

7. Participant outcomes. Program 
provides: (a) Job skill development to 
prepare participants to be successful in 
the 21st century workforce; (b) 
community skill development to help 
participants acquire an ethic of service 
to others and learn to become better 
resource and community stewards; and 
(c) a connection, improvement or 
restoration of the natural or cultural/
urban environment or a greater 
understanding of our natural, cultural or 
historic resources. 

8. Leveraged investment. Program 
leverages public investment through 
either financial or in-kind support, to 
the extent possible. Exceptions may be 
made to support new, smaller, or federal 
programs that increase diversity and 
inclusion. 

21CSC Member Organization Benefits & 
Caveats 

Through this ‘‘notice of interest’’ 
process, all respondents that currently 
meet each of the criteria listed in all 
21CSC principles will be designated as 
a 21CSC member organization. 
Designation as a 21CSC member 
organization is not a commitment of 
funding or future partnership 
opportunities, however this designation 

may result in the following benefits to 
and limitations for member 
organizations and the Federal agencies 
represented on the 21CSC National 
Council. 

1. Access to a national network of 
21CSC member organizations. 

2. Identification on a Web site as a 
21CSC member organization. 

3. Ability to utilize the 21CSC brand 
to promote affiliation as a member 
organization. 

4. Career and youth development 
opportunities with federal agencies for 
participants of member organizations, 
where available. 

5. Opportunities to participate in 
webinars and other outreach to agency 
field staff to increase awareness of how 
agency natural, cultural or historic 
resource management needs can be 
supported or met by youth and veterans 
conservation corps, where appropriate. 

6. Neither this announcement, nor 
letters of interest submitted in response 
to this announcement, obligates any 
Federal agency represented on the 
21CSC National Council to enter into a 
contractual agreement with any 
respondent. 

7. Federal agencies represented on the 
21CSC National Council reserve the 
right to establish a partnership based on 
organizational priorities and capabilities 
found by way of this announcement or 
other searches, if determined to be in 
the best interest of the government. 

8. This Notice does not preclude any 
Federal agencies from entering into 
agreements or partnerships with non- 
21CSC organizations. 

9. The 21CSC National Council 
expects that aggregate data from all the 
participating Federal agencies regarding 
21CSC accomplishments will be 
required for annual Performance 
Accountability Reports. 21CSC member 
organizations should be prepared to 
report informational data and 
accomplishments outcomes on an 
annual basis. Data collection may 
include information such as: project/
program type; project location; project 
outcomes; participant outcomes; 
funding amount/resources; age range of 
participants; number of youth engaged; 
number of veterans engaged; number of 
hours participants worked; number of 
participants converted to jobs, etc. 

Key Notice Dates & Highlights: An 
interagency team will review 
submissions and respond by September 
30, 2014. Letters will be reviewed 
quarterly and the member organization 
directory will also be updated quarterly. 
Organizations may be removed at any 
time by written request. Membership 
will last through the 2014 calendar year; 
more information regarding membership 

beyond this period will be forthcoming 
by August 2014. This notice is being 
published by the USDA Forest Service 
on behalf of the National Council, and 
21CSC member organizations 
recognized through this process will be 
acknowledged by all signatories to the 
National Council Memorandum of 
Understanding. 

Dated: April 7, 2014. 
Leslie A.C. Weldon, 
Deputy Chief, National Forest System. 
[FR Doc. 2014–08101 Filed 4–10–14; 8:45 am] 

BILLING CODE 3411–15–P 

DEPARTMENT OF AGRICULTURE 

Forest Service 

Willamette National Forest, McKenzie 
River Ranger District; Oregon; Green 
Mountain Project 

AGENCY: Forest Service, USDA. 
ACTION: Notice of intent to prepare an 
environmental impact statement. 

SUMMARY: The Green Mountain Project 
is proposed to increase stream-side 
vegetative diversity, increase in-stream 
habitat complexity and productivity, 
shift the age-class and structural 
diversity of the forest in the project area 
landscape, and provide forest products. 
Proposed activities to achieve the 
purpose of the project include forest 
management treatments across 
approximately 5,154 acres (∼4.9% of the 
analyzed landscape). Treatments 
include ∼3,588 acres of variable forest 
thinning (including 1,859 acres of 
riparian reserve thinning) and ∼1,250 
acres of regenerating forest habitat 
creation through harvests that may 
include shelterwood harvests, two-aged 
systems, group selections, variable 
retention harvests, and seed tree 
harvests. Road work would be part of 
the actions associated with the proposed 
activities and would include: Road 
maintenance/reconstruction (∼137 
miles), temporary road construction 
(∼21 miles), new road construction (∼0.5 
miles), road decommissioning (∼9.6), 
road closure amendments, and one 
potential bridge replacement. 
DATES: Comments concerning the scope 
of the analysis must be received by May 
12, 2014. The draft environmental 
impact statement is expected August 
2014 and the final environmental 
impact statement is expected October 
2014. 

ADDRESSES: Send written comments to 
57600 McKenzie HWY, McKenzie 
Bridge, OR 97413. Comments may also 
be sent via email to comments- 
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pacificnorthwest-willamette- 
mckenzieriver@fs.fed.us, or via facsimile 
to 541–822–7254. District open-house 
public meetings will be held at the 
McKenzie River district office (57600 
McKenzie Hwy, McKenzie Bridge, OR 
97413) on April 24, 2014 and May 1, 
2014 from 1 p.m.–7 p.m. Green 
Mountain open-house meetings will be 
held on May 2, 2014 and May 9, 2014 
from 5:30 p.m. to 7:30 p.m. at locations 
to be determined (please contact our 
office at 541–822–3381 for updated 
information). These meetings provide 
additional opportunity for you to submit 
any scoping comments you may have. 
FOR FURTHER INFORMATION CONTACT: 
Guenther Castillon at gcastillon@
fs.fed.us or at 541–822–7214. 

Individuals who use 
telecommunication devices for the deaf 
(TDD) may call the Federal Information 
Relay Service (FIRS) at 1–800–877–8339 
between 8 a.m. and 8 p.m., Eastern 
Time, Monday through Friday. 
SUPPLEMENTARY INFORMATION: 

Purpose and Need for Action 

The Green Mountain project area is 
approximately 98,225 acres in size, 
located around Forest Road 19 above 
Cougar Dam. The district’s resource 
specialists reviewed this landscape and 
identified it to have the greatest need 
across the McKenzie River District for 
work that would benefit riparian and 
aquatic resources. An analysis of the 
landscape also shows a lack of age-class 
diversity and associated habitat 
diversity, especially those affecting very 
old and very young forest-dependent 
species. Also approximately 79% of the 
forested stands in the project area are 
overstocked from a tree health 
perspective. There is opportunity to 
thin, reduce the number of trees, and 
increase the size and structure of the 
remaining forest over time. The 
productivity and site conditions of 
forests in the project area allow for the 
production of forest products while 
being sensitive to the ecology of the area 
and meeting other important natural 
values and services. 

The Purpose of this project is to 
provide forest products, increase 
stream-side vegetative diversity, 
increase in-stream habitat complexity 
and productivity, and shift the age-class 
and structural diversity of the forest in 
the project area landscape. 

Proposed Action 

Vegetation—We propose to thin 
∼3,588 acres 9958 characters, 1526 
words, 94 lines (3.7% of the Project 
Area) and regenerate ∼1,250 acres (1.3% 
of the Project Area). We propose to use 

thinning across the majority of the 
project and these treatments would 
incorporate some untreated areas (skips) 
and create gaps of up to three acres with 
variable spacing of remaining trees. We 
would design the regeneration harvest 
to increase forest-age diversity across 
the Project Area. The type of 
regeneration harvests would vary and 
may potentially include: Shelterwood 
harvests, two-aged systems, group 
selection harvests, variable retention 
harvests, and seed tree harvests. The age 
of stands proposed to be thinned ranges 
from 15 to 148 years, average stand age; 
and the age of stands proposed to be 
regenerated range from 15–135 years. 
Douglas-fir trees have an average 
lifespan of 500 years with individuals 
exceeding 1,000 years. These treatments 
would occur on stands that are 3 to 30% 
of their average maximum age. The 
overall total area treated under both 
treatment categories would be 
approximately 5,154 acres (∼4.9% of the 
Project Area). 

Streams—Approximately 44% of the 
total project area has a riparian reserve 
designation that overlaps with other 
management allocations. We are not 
proposing regeneration harvests within 
riparian reserves. We are proposing 
about 1,859 acres of thinning within 
riparian reserves (these acres include 
no-cut buffers adjacent to the stream 
channel, which reduces the actual total 
number of riparian acres treated). We 
proposed harvest or cutting within 
riparian reserves to increase in-stream 
productivity by increasing hardwood 
trees and light availability. We would 
also create snags and down wood to add 
structural diversity. We would use a 
combination of thinning, cut and leave 
treatments, gap creations 
(approximately 8 acres total across all 
riparian treatments), and no-cut stream 
buffers. 

Roads—We propose to remove forest 
products and include associated road 
work across the project area. We would 
include approximately 137 miles of road 
maintenance/reconstruction that would 
include the installment of 
approximately 200 culverts (primarily 
replacements). We would also propose 
to store and hydrologically stabilize 
approximately 21 miles of road, and 
decommission approximately 9.6 miles 
of road. The existing seasonal closure on 
Forest Service (FS) roads 1900–430 and 
1900–431 would be proposed for 
removal. The current closure on FS road 
1927–240 would be reduced in extent 
by moving the current closure (gate) 
location at the intersection with FS road 
1927 to a new location at approximately 
mile point 6.7 down the 240 road. We 
would propose construction of 9.5 miles 

of temporary road. These temporary 
roads would be restored to their 
previous function and closed after all 
project activities are completed. To 
address an existing bridge failure we 
would propose either installing a 
temporary bridge (FS road 1980–204), or 
we would build new road across 
approximately 0.5 mile and 
decommission 0.7 mile of road behind 
the old bridge. 

Responsible Official: Willamette 
forest supervisor. 

Nature of Decision To Be Made 

Given the purpose and need, the 
scope of the decision to be made by the 
responsible official will be as follows: 

• Do the proposed actions comply 
with all applicable laws governing 
Forest Service actions? 

• Do the proposed actions comply 
with the applicable Standards and 
Guidelines found in the Willamette 
Land and Resource Management Plan 
(LRMP)? 

Æ If not, will the action amend the 
LRMP? 

• Does the Environmental Impact 
Statement have sufficient site-specific 
environmental analysis to make an 
informed decision? 

• Do the proposed actions meet the 
purpose and need for action? 

With these assurances the responsible 
official must decide: 

• Whether or not to select the 
proposed action or one of any other 
potential alternatives that may be 
developed, and what, if any, additional 
actions should be required. 

Scoping Process 

This notice of intent initiates the 
scoping process, which guides the 
development of the environmental 
impact statement. District open-house 
public meetings will be held for your 
convenience at the McKenzie River 
district office (57600 McKenzie Hwy, 
McKenzie Bridge, OR 97413) on April 
24, 2014 and May 1, 2014 from 1 p.m.– 
7 p.m. Green Mountain open-house 
meetings will be held on May 2, 2014 
and May 9, 2014 from 5:30 p.m. to 7:30 
p.m. at locations to be determined 
(please contact our office at 541–822– 
3381 for updated information). All of 
these meetings provide an opportunity 
to gain more information regarding this 
proposed project and also provide an 
opportunity for you to submit any 
scoping comments you may have. We 
are interested in your comments on the 
following questions: 

• Are there alternative ways to meet 
the purpose of the project other than the 
proposed action we offer, which you 
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would like the Forest Service to 
consider and analyze? 

• Is there any information about the 
project area, which you believe is 
important in the context of the proposed 
activities that you would like the Forest 
Service to consider? 

• What specifically are the potential 
effects of this proposal that you are 
particularly concerned about? For 
example, rather than simply stating that 
you would like a change in a proposed 
activity or that you would not like an 
activity to take place, it is most helpful 
to understand why you desire this. 
What are your underlying concerns with 
an activity or action; what are the effects 
from the activity that concern you? It is 
important that reviewers provide their 
comments at such times and in such 
manner that they are useful to the 
agency’s preparation of the 
environmental impact statement. 
Therefore, comments should be 
provided prior to the close of the 
comment period and should clearly 
articulate the reviewer’s concerns and 
contentions. 

Comments received in response to 
this solicitation, including names and 
addresses of those who comment, will 
be part of the public record for this 
proposed action. Comments submitted 
anonymously will be accepted and 
considered, however. 

Dated: April 3, 2014. 
Meg Mitchell, 
Forest Supervisor, Willamette National 
Forest. 
[FR Doc. 2014–07968 Filed 4–10–14; 8:45 am] 

BILLING CODE 3410–11–M 

CHEMICAL SAFETY AND HAZARD 
INVESTIGATION BOARD 

Sunshine Act Meeting 

TIME AND DATE: April 22, 2014, 5:30 
p.m.–8:30 p.m. CDT. 
PLACE: Southside Community Center 
205 Tokio Road, West, TX 76691. 
STATUS: Open to the public. 
MATTERS TO BE CONSIDERED: The 
Chemical Safety and Hazard 
Investigation Board (CSB) will convene 
a public meeting on April 22, 2014, 
starting a 5:30 p.m. at the Southside 
Community Center, 205 Tokio Rd, West, 
TX 76691. At the public meeting, the 
board will hear preliminary findings 
from the CSB’s investigation team into 
the April 17, 2013, fire and massive 
explosion which occurred at the West 
Fertilizer Company/Adair Grain facility 
in West, Texas, that killed 14 people 
and injuring injured more than 250 
neighboring residents and emergency 

responders. Twelve of the fatalities were 
volunteer firefighters and two were 
members of the public. 

The sudden blast at the facility led to 
the widespread damage and the 
destruction of over 150 buildings 
including an apartment complex, three 
schools, a nursing home, and a hospital 
in the surrounding community. 

This public meeting is intended to 
provide the residents of West, TX and 
other members of the public with 
information into how this incident 
occurred and how similar future 
incidents can be prevented or mitigated. 
The CSB has invited several 
stakeholders in the emergency response 
community to provide their insights 
into this incident. 

Following the staff presentation and 
expert panel presentation the Board will 
hear comments from the public. All staff 
presentations are preliminary and are 
intended solely to allow the Board to 
consider in a public forum the issues 
and factors involved in this case. No 
factual analyses, conclusions, or 
findings presented by staff should be 
considered final. 

Additional Information 

The meeting is free and open to the 
public. If you require a translator or 
interpreter, please notify the individual 
listed below as the ‘‘Contact Person for 
Further Information,’’ at least five 
business days prior to the meeting. 

The CSB is an independent federal 
agency charged with investigating 
accidents and hazards that result, or 
may result, in the catastrophic release of 
extremely hazardous substances. The 
agency’s Board Members are appointed 
by the President and confirmed by the 
Senate. CSB investigations look into all 
aspects of chemical accidents and 
hazards, including physical causes such 
as equipment failure as well as 
inadequacies in regulations, industry 
standards, and safety management 
systems. 

Public Comment 

Members of the public are invited to 
make brief statements to the Board at 
the conclusion of the staff presentation. 
The time provided for public statements 
will depend upon the number of people 
who wish to speak. Speakers should 
assume that their presentations will be 
limited to five minutes or less, but 
commenters may submit written 
statements for the record. 

Contact Person for Further Information 

Hillary J. Cohen, Communications 
Manager, hillary.cohen@csb.gov or (202) 
446–8094. General information about 

the CSB can be found on the agency 
Web site at: www.csb.gov. 

Dated: April 7, 2014. 
Rafael Moure-Eraso, 
Chairperson. 
[FR Doc. 2014–08325 Filed 4–9–14; 4:15 pm] 

BILLING CODE 6350–01–P 

DEPARTMENT OF COMMERCE 

International Trade Administration 

Proposed Information Collection; 
Comment Request; Information for 
Self-Certification Under FAQ 6 of the 
U.S.-European Union and U.S.- 
Switzerland Safe Harbor Frameworks 

AGENCY: International Trade 
Administration, Commerce. 
ACTION: Notice. 

SUMMARY: The Department of 
Commerce, as part of its continuing 
effort to reduce paperwork and 
respondent burden, invites the general 
public and other Federal agencies to 
take this opportunity to comment on 
proposed and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995. 
DATES: Written comments must be 
submitted on or before June 10, 2014. 
ADDRESSES: Direct all written comments 
to Jennifer Jessup, Departmental 
Paperwork Clearance Officer, 
Department of Commerce, Room 6616, 
14th and Constitution Avenue NW., 
Washington, DC 20230 (or via the 
Internet at JJessup@doc.gov). 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the information collection 
instrument and instructions should be 
directed to: David Ritchie or Nick Enz, 
U.S. Department of Commerce, 
International Trade Administration, 
U.S.-EU & U.S.-Swiss Safe Harbor 
Programs, 1401 Constitution Avenue 
NW., Room 20007, Washington, DC 
20230; (or via the Internet at 
safe.harbor@trade.gov); tel. 202–482– 
4936 or 202–482–1512. 
SUPPLEMENTARY INFORMATION: 

I. Abstract 

The Safe Harbor self-certification form 
is used by U.S. organizations in order to 
certify their compliance with one or 
both of the Safe Harbor Frameworks. 
The form has been revised to provide 
additional guidance and the option to 
select Swiss Safe Harbor in the drop 
down menu. 

The European Union Directive on 
Data Protection (EU Directive) and the 
Swiss Federal Act on Data Protection 
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(Swiss FADP) generally restrict transfers 
of personal data to countries that are not 
deemed to provide ‘‘adequate’’ privacy 
protection. In order to ensure continued 
flows of personal data to the United 
States from the EU and Switzerland, the 
U.S. Department of Commerce (DOC) 
developed similar, but separate 
arrangements with the European 
Commission and the Federal Data 
Protection and Information 
Commissioner of Switzerland (Swiss 
FDPIC) (i.e., the U.S.-EU Safe Harbor 
Framework and U.S.-Swiss Safe Harbor 
Framework) to provide eligible U.S. 
organizations with a streamlined means 
of complying with the relevant 
requirements of the EU Directive and 
the Swiss FADP. 

On July 26, 2000, the European 
Commission issued a decision—in 
accordance with Article 25.6 of the EU 
Directive—finding that for all of the 
activities within the scope of the EU 
Directive, the Safe Harbor Privacy 
Principles, implemented in accordance 
with the guidance provided by the 
Frequently Asked Questions issued by 
the DOC are considered to ensure an 
‘‘adequate’’ level of protection for 
personal data transferred from the EU to 
organizations established in the United 
States. The U.S.-EU Safe Harbor 
Framework, which the European 
Economic Area (EEA) also has 
recognized as providing adequate data 
protection, became operational on 
November 1, 2000. The U.S.-Swiss Safe 
Harbor Framework, which was 
developed later, became operational in 
2009. The complete set of U.S.-EU and 
U.S.-Swiss Safe Harbor documents and 
additional guidance materials may be 
found at http://export.gov/safeharbor. 

For purposes of the Safe Harbor 
Frameworks, ‘‘personal data’’ and 
‘‘personal information’’ are data about 
an identified or identifiable individual 
that are within the scope of the EU 
Directive, received by a U.S. 
organization from the EU/EEA and/or 
Switzerland, and recorded in any form. 
‘‘Personal data’’ is defined in the EU 
Directive as ‘‘. . . any information 
relating to an identified or identifiable 
natural person’’. The scope of the EU 
Directive extends with a few exceptions 
to all ‘‘processing of data’’, which is 
defined as ‘‘. . . any operation or set of 
operations which is performed upon 
personal data, whether or not by 
automatic means, such as collection, 
recording, organization, storage, 
adaptation or alteration, retrieval, 
consultation, use, disclosure by 
transmission, dissemination or 
otherwise making available, alignment 
or combination, blocking, erasure or 
destruction’’. 

The decision by an organization to 
self-certify its compliance with one or 
both of the Safe Harbor Frameworks is 
entirely voluntary; however, once made, 
the organization must comply with the 
requirements of the relevant Safe Harbor 
Framework and publicly declare that it 
does so. To be assured of Safe Harbor 
benefits, an organization must reaffirm 
its self-certification annually, via Form 
ITA–4149P, to the DOC in accordance 
with the requirements specified in the 
Framework(s) and guidance provided by 
the DOC. An organization’s self- 
certification and the appearance of the 
organization on the relevant Safe Harbor 
List(s) pursuant to the self-certification, 
constitutes an enforceable 
representation to the DOC and the 
public that it adheres to a privacy policy 
that complies with the relevant Safe 
Harbor Framework(s). Any public 
misrepresentation concerning an 
organization’s participation in the Safe 
Harbor or compliance with one or both 
of the Safe Harbor Frameworks may be 
actionable by the Federal Trade 
Commission (FTC) or other relevant 
government body (e.g. the Department 
of Transportation). 

The Safe Harbor Frameworks provide 
a number of important benefits, 
especially predictability and continuity, 
to U.S. organizations that receive 
personal data for processing from the 
EU/EEA and/or Switzerland. All 28 EU 
Member States, and by extension all 
EEA Member States, are bound by the 
European Commission’s finding of 
‘‘adequacy’’. Organizations that have 
self-certified, appear on the relevant 
Safe Harbor List(s), and have not 
allowed their certification status to 
lapse are presumed to provide 
‘‘adequate’’ data protection in 
accordance with the EU Directive and/ 
or the Swiss FADP and therefore are not 
required to provide further 
documentation to European officials on 
this point. The Safe Harbor eliminates 
the need for prior approval to begin data 
transfers or makes approval from the 
appropriate national data protection 
authority automatic. The Safe Harbor 
Frameworks offer a simple and cost- 
effective means of complying with the 
relevant requirements of the EU 
Directive and Swiss FADP, which 
should particularly benefit small and 
medium enterprises. 

The DOC maintains and updates 
regularly public lists of U.S. 
organizations that have self-certified 
and provides guidance on substantive 
requirements associated with self- 
certification. The Lists, referred to as the 
Safe Harbor Lists (i.e. U.S.-EU Safe 
Harbor List and U.S.-Swiss Safe Harbor 
List) are necessary to make the Safe 

Harbor Frameworks operational, and 
were a key demand of the European 
Commission and the Swiss FDPIC in 
agreeing that compliance with the Safe 
Harbor Frameworks provide ‘‘adequate’’ 
privacy protection. The Safe Harbor 
Lists, which are made available to the 
public on the DOC’s Safe Harbor Web 
site, are used not only by European 
citizens and organizations to determine 
whether a U.S. organization is presumed 
to provide ‘‘adequate’’ data protection, 
but also by U.S. and European 
authorities to determine whether an 
organization has self-certified its 
compliance with one or both Safe 
Harbor Frameworks, especially when a 
complaint has been lodged against that 
U.S. organization. 

II. Method of Collection 

The self-certification form is available 
via the Internet on the DOC Safe Harbor 
Web site: http://export.gov/safeharbor/. 

III. Data 

OMB Control Number: 0625–0239. 
Form Number(s): ITA–4149P. 
Type of Review: Regular submission 

(revision of a currently approved 
information collection). 

Affected Public: Business or for-profit 
organizations. 

Estimated Number of Respondents: 
780. 

Estimated Time per Response: 40 
minutes completing and making initial 
self-certification submission online via 
the DOC Safe Harbor Web site. 

Estimated Total Annual Burden 
Hours: 520. 

Estimated Total Annual Cost to 
Public: $174,200 (certification fees). 

IV. Request for Comments 

Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden 
(including hours and cost) of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. 

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for OMB 
approval of this information collection; 
they also will become a matter of public 
record. 
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1 See Carbon and Certain Alloy Steel Wire Rod 
from the People’s Republic of China: Initiation of 
Countervailing Duty Investigation, 79 FR 11085 
(February 27, 2014) (Initiation Notice). 

2 The statutory deadline for the preliminary 
determination is Saturday, April 26, 2014. When 
the statutory deadline falls on a weekend, it is the 
Department’s practice to issue the determination on 
the next business day, which in this case would be 
Monday, April 28, 2014. See Notice of Clarification: 
Application of ‘‘Next Business Day’’ Rule for 
Administrative Determination Deadlines Pursuant 
to the Tariff Act of 1930, as Amended, 70 FR 24533 
(May 10, 2005). 

3 See 19 CFR 351.205(e) and Letter from Nucor, 
‘‘Carbon and Certain Alloy Steel Wire Rod from the 
People’s Republic of China: Request for Extension 
of Preliminary Determination’’ (March 31, 2014). 

Dated: April 8, 2014. 
Gwellnar Banks, 
Management Analyst, Office of the Chief 
Information Officer. 
[FR Doc. 2014–08197 Filed 4–10–14; 8:45 am] 

BILLING CODE 3510–DR–P 

DEPARTMENT OF COMMERCE 

International Trade Administration 

[C–570–013] 

Carbon and Certain Alloy Steel Wire 
Rod From the People’s Republic of 
China: Postponement of Preliminary 
Determination in the Countervailing 
Duty Investigation 

AGENCY: Enforcement and Compliance, 
International Trade Administration, 
Department of Commerce. 
FOR FURTHER INFORMATION CONTACT: 
Rebecca Trainor at (202) 482–4007 or 
Irene Darzenta Tzafolias at (202) 482– 
0922, AD/CVD Operations, Enforcement 
and Compliance, International Trade 
Administration, Department of 
Commerce, 14th Street and Constitution 
Avenue NW., Washington, DC 20230. 
SUPPLEMENTARY INFORMATION: 

Background 

On February 20, 2014, the Department 
of Commerce (the Department) initiated 
the countervailing duty (CVD) 
investigation of carbon and certain alloy 
steel wire rod (steel wire rod) from the 
People’s Republic of China (PRC).1 
Currently, the preliminary 
determination is due no later than April 
28, 2014.2 

Postponement of Due Date for the 
Preliminary Determination 

Section 703(b)(1) of the Tariff Act of 
1930, as amended (the Act), requires the 
Department to issue the preliminary 
determination in a CVD investigation 
within 65 days after the date on which 
the Department initiated the 
investigation. However, the Department 
may postpone making the preliminary 
determination until no later than 130 
days after the date on which the 
administering authority initiated the 

investigation if, among other reasons, 
the petitioner makes a timely request for 
an extension pursuant to section 
703(c)(1)(A) of the Act. 

On March 31, 2014, the petitioner, 
Nucor Corporation (Nucor), timely 
requested that the Department postpone 
its preliminary CVD determination to 
130 days from the initiation date.3 

Pursuant to 703(c)(1)(A) of the Act 
and because the Department does not 
find any compelling reason to deny the 
request, we are extending the due date 
for the preliminary determination to no 
later than 130 days after the date on 
which this investigation was initiated, 
or June 30, 2014. 

This notice is issued and published 
pursuant to section 703(c)(2) of the Act 
and 19 CFR 351.205(f)(1). 

Dated: April 7, 2014. 
Paul Piquado, 
Assistant Secretary for Enforcement and 
Compliance. 
[FR Doc. 2014–08188 Filed 4–10–14; 8:45 am] 

BILLING CODE 3510–DS–P 

DEPARTMENT OF COMMERCE 

International Trade Administration 

Meeting of the Manufacturing Council 

AGENCY: International Trade 
Administration, U.S. Department of 
Commerce. 
ACTION: Notice of an open meeting. 

SUMMARY: The Manufacturing Council 
will hold a meeting on Tuesday, April 
29, 2014, to discuss and deliberate on 
proposed recommendations addressing 
workforce development best practices; 
strategies to address misconceptions of 
manufacturing careers; innovation, 
research and development in 
manufacturing; and manufacturing 
energy policy. The Council will also 
hear an update from its subcommittee 
on tax policy and export growth. 
Additionally, the Council will receive 
updates from representatives of the U.S. 
government on the manufacturing 
initiatives taking place across federal 
agencies. A final agenda will be 
available on the Council’s Web site one 
week prior to the meeting. The Council 
advises the Secretary of Commerce on 
government programs and policies that 
affect U.S. manufacturing and provide a 
means of ensuring regular contact 
between the U.S. Government and the 
manufacturing sector. 

DATES: April 29, 2014, 10 a.m. Eastern 
Daylight Time (EDT). 
ADDRESSES: The meeting will be held at 
the Department of Commerce, 1401 
Constitution Avenue NW., Washington, 
DC 20230. Due to building security, all 
attendees must pre-register. This 
meeting will be physically accessible to 
people with disabilities. Seating is 
limited and will be on a first come, first 
served basis. Pre-registration and 
requests for sign language interpretation 
or other auxiliary aids should be 
submitted no later than Monday, April 
21, 2014, to Elizabeth Emanuel, the 
Manufacturing Council, Room 4043, 
1401 Constitution Avenue NW., 
Washington, DC 20230, telephone 202– 
482–1369, elizabeth.emanuel@
trade.gov. Last minute requests will be 
accepted, but may be impossible to fill. 
FOR FURTHER INFORMATION CONTACT: 
Elizabeth Emanuel, the Manufacturing 
Council, Room 4043, 1401 Constitution 
Avenue NW., Washington, DC 20230, 
telephone: 202–482–1369, email: 
elizabeth.emanuel@trade.gov. 
SUPPLEMENTARY INFORMATION: A limited 
amount of time, from 12:45 p.m.–1 p.m., 
will be made available for pertinent 
brief oral comments from members of 
the public attending the meeting. To 
accommodate as many speakers as 
possible, the time for public comments 
will be limited to 5 minutes per person. 
Individuals wishing to reserve speaking 
time during the meeting must contact 
Ms. Emanuel and submit a brief 
statement of the general nature of the 
comments, as well as the name and 
address of the proposed speaker, by 5 
p.m. EDT on Monday, April 21, 2014. If 
the number of registrants requesting to 
make statements is greater than can be 
reasonably accommodated during the 
meeting, the International Trade 
Administration may conduct a lottery to 
determine the speakers. Speakers are 
requested to bring at least 30 copies of 
their oral comments for distribution to 
the members of the Manufacturing 
Council and to the public at the 
meeting. Any member of the public may 
submit pertinent written comments 
concerning the Manufacturing Council’s 
affairs at any time before or after the 
meeting. Comments may be submitted 
to Elizabeth Emanuel, the 
Manufacturing Council, Room 4043, 
1401 Constitution Avenue NW., 
Washington, DC 20230, telephone: 202– 
482–1369, email: elizabeth.emanuel@
trade.gov. To be considered during the 
meeting, written comments must be 
received by 5 p.m. EDT on Monday, 
April 21, 2014, to ensure transmission 
to the Manufacturing Council prior to 
the meeting. Comments received after 
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that date will be distributed to the 
members but may not be considered at 
the meeting. 

Copies of Council meeting minutes 
will be available within 90 days of the 
meeting. 

Dated: April 8, 2014. 
Ingrid Mitchem, 
Director, Industry Trade Advisory Center. 
[FR Doc. 2014–08189 Filed 4–10–14; 8:45 am] 

BILLING CODE 3510–DR–P 

DEPARTMENT OF COMMERCE 

National Institute of Standards and 
Technology 

Proposed Information Collection; 
Comment Request; Manufacturing 
Extension Partnership Program 
Management Information Reporting 
System for the Business and Talent 
Management Self-Diagnostic 

AGENCY: National Institute of Standards 
and Technology, Commerce. 
ACTION: Notice. 

SUMMARY: The Department of 
Commerce, as part of its continuing 
effort to reduce paperwork and 
respondent burden, invites the general 
public and other Federal agencies to 
take this opportunity to comment on 
proposed and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995. 
DATES: Written comments must be 
submitted on or before June 10, 2014. 
ADDRESSES: Direct all written comments 
to Jennifer Jessup, Departmental 
Paperwork Clearance Officer, 
Department of Commerce, Room 6616, 
14th and Constitution Avenue NW., 
Washington, DC 20230 (or via the 
Internet at jjessup@doc.gov). 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the information collection 
instrument and instructions should be 
directed to Stacey Wagner, 
Stacey.wagner@nist.gov, 301–975–4850. 
SUPPLEMENTARY INFORMATION: 

I. Abstract 

The Manufacturing Extension 
Partnership (MEP), sponsored by the 
National Institute of Standards and 
Technology (NIST), is a national 
network of locally-based manufacturing 
extension centers working with small 
manufacturers to assist them improve 
productivity, improve profitability, and 
enhance their economic 
competitiveness. In order for small and 
medium-sized manufacturers to 
understand the systemic alignment 

between their business goals and 
workforce investments, they will need 
to compare their internal business goals/ 
targets and their talent management 
efforts. By comparing their own internal 
data that reflects all of their business 
strategies, small and medium-sized 
manufacturers will understand how 
aligned their workforce skills are with 
their business investments and 
execution. This self-diagnostic service 
will be offered by MEP centers to their 
manufacturing clients. The results of the 
service information will enable the 
NIST MEP to provide systematic 
business analysis assistance to their 
clients. 

II. Method of Collection 

The information will be collected 
from the NIST-hosted web application 
via the MEP Web site at 
www.smartalent.gov using a password- 
protected interface. 

III. Data 

OMB Control Number: None. 
Form Number: None. 
Type of Review: Regular submission 

(new information collection). 
Affected Public: Business or other for- 

profit organizations. 
Estimated Number of Respondents: 

600. 
Estimated Time per Response: 30 

minutes. 
Estimated Total Annual Burden 

Hours: 300. 
Estimated Total Annual Cost to 

Public: $0. 

IV. Request for Comments 

Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden 
(including hours and cost) of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. 

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for OMB 
approval of this information collection; 
they also will become a matter of public 
record. 

Dated: April 8, 2014. 
Gwellnar Banks, 
Management Analyst, Office of the Chief 
Information Officer. 
[FR Doc. 2014–08196 Filed 4–10–14; 8:45 am] 

BILLING CODE 3510–13–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

RIN 0648–XZ21 

Notice of Availability of a Final 
Programmatic Environmental Impact 
Statement for Hawaiian Monk Seal 
Recovery Actions 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Notice of Availability of a Final 
Programmatic Environmental Impact 
Statement; Request for Comments. 

SUMMARY: NMFS announces the 
availability of the ‘‘Final Programmatic 
Environmental Impact Statement (PEIS) 
for Hawaiian monk seal Recovery 
Actions.’’ Publication of this notice 
begins the official public comment 
period for the Final PEIS. The purpose 
of the Final PEIS is to evaluate, in 
compliance with the National 
Environmental Policy Act (NEPA), the 
potential direct, indirect, and 
cumulative impacts on the human 
environment from implementing the 
alternative approaches for funding, 
undertaking, and permitting research 
and enhancement activities on 
Hawaiian monk seals (Monachus 
schauinslandi). 

DATES: Written comments must be 
received on or before May 12, 2014. 
While NMFS is not required to respond 
to comments received on the Final PEIS, 
we will review and consider them prior 
to issuing a Record of Decision. The 
Record of Decision will include 
information on the alternatives 
considered, the preferred alternative 
and why we chose it, and required 
mitigation and monitoring. 
ADDRESSES: Comments on the Final 
PEIS for this action may be submitted 
by: 

• Email: monkseal@noaa.gov. 
• Fax: 301–713–0376. 
• Mail: NOAA, NMFS, 1315 East- 

West Highway, SSMC3, F/PR1, Room 
13715, Silver Spring, MD 20910 (ATTN: 
Monk Seal PEIS). 
FOR FURTHER INFORMATION CONTACT: 
Amy Sloan (301–427–8401, monkseal@
noaa.gov). 
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SUPPLEMENTARY INFORMATION: NMFS is 
the Federal agency responsible for 
management, recovery and conservation 
of Hawaiian monk seals under the 
Endangered Species Act (ESA; 16 
United States Code [U.S.C.] 1531 et seq.) 
and the Marine Mammal Protection Act 
(MMPA; 16 U.S.C. 1361 et seq.). As part 
of their responsibilities, NMFS funds, 
permits, and conducts research and 
enhancement activities on endangered 
Hawaiian monk seals in the 
Northwestern Hawaiian Islands (NWHI), 
main Hawaiian Islands (MHI), and at 
Johnston Atoll. NMFS proposes to 
implement research and enhancement 
actions identified in the 2007 Hawaiian 
Monk Seal Recovery Plan, with the goal 
of conserving and recovering the 
species. This Final PEIS provides 
decision-makers and the public with an 
evaluation of the environmental, social, 
and economic effects of the proposed 
recovery actions and alternatives. 

The agency’s recommended Preferred 
Alternative is Alternative 3 (Limited 
Translocation). Alternative 3 
encompasses a broad scope of research 
and enhancement activities that would 
yield greater recovery benefits to the 
species over the next several years than 
would be expected under the other 
alternatives. It is important to note that 
while Alternative 4 (Enhanced 
Implementation) was Preferred in the 
Draft PEIS, Alternative 3 has been 
selected as the Preferred Alternative in 
the Final PEIS. The only distinction 
between these two Alternatives is that 
Alternative 3 (Preferred) does not 
include any translocation option that 
would involve taking seals born in the 
NWHI and releasing them in the MHI. 

Background 
The Hawaiian monk seal is a critically 

endangered species found only in the 
U.S., within the Hawaiian Archipelago 
and at Johnston Atoll. The population is 
estimated to have around 1,200 
individuals and is declining by roughly 
4% each year. Since the 1980’s, NMFS 
has conducted research to understand, 
and enhancement activities to mitigate, 
threats to the survival of monk seals. 
Most of this work has been in the NWHI 
where the majority of seals live and 
breed. More recently, a natural increase 
in the number of seals in the MHI has 
prompted researchers and managers to 
begin studying and aiding seals in the 
MHI. 

Despite measures taken to save the 
monk seal, the species is not showing 
signs of recovery. In the NWHI, young 
seals are continuing to starve to death, 
nursing and newly weaned pups are 
being killed by sharks, seals are getting 
entangled in marine debris, and sea 

level rise threatens terrestrial habitats. 
Low juvenile survival over the past two 
decades is the primary cause of the 
population’s decline. There is 
insufficient recruitment into the 
breeding population, and the population 
decline will likely continue without 
additional intervention. 

On October 1, 2010, NMFS provided 
public notice (75 FR 60721) that it 
would prepare a PEIS to assess the 
impacts of implementing specific 
management actions and administering 
a research and enhancement program to 
improve survival of Hawaiian monk 
seals. The 45-day public scoping period 
was extended 15 days (75 FR 69398) 
and ended November 30, 2010. As part 
of scoping, NMFS hosted public 
meetings to introduce the project 
proposal, describe the PEIS process, and 
solicit input on the issues and 
alternatives to be evaluated. Public 
scoping meetings were held in October 
2010 on the islands of O‘ahu, Hawai‘i, 
Maui, Moloka‘i, and Kaua‘i. During the 
scoping comment period, 139 public 
comments were received. The Scoping 
Report is available on the project Web 
site: http://www.nmfs.noaa.gov/pr/
permits/eis/hawaiianmonkseal.htm. 

On August 19, 2011, NMFS provided 
public notice (76 FR 51945) that the 
Draft PEIS for Hawaiian Monk Seal 
Recovery Actions was available for 
public comment, and the Draft PEIS was 
released for public review on the project 
Web site listed above. The public 
comment period ended on October 17, 
2011. A total of 341 comment 
submissions were received from 
agencies and the public on the Draft 
PEIS. These submissions generated 
1,180 substantive comments. Comments 
received during the scoping process and 
public comment period on the Draft 
PEIS raised issues that have been 
addressed or incorporated in the Final 
PEIS. A Comment Analysis Report is 
included in Appendix C to the Final 
PEIS and is available on the project Web 
site listed above. This report includes 
public comments received, NMFS’ 
responses, and where in the PEIS the 
comments are addressed or revisions are 
made. 

Alternatives 
NMFS has evaluated a preferred 

alternative (Alternative 3) and three 
others in the Final PEIS. These are 
summarized as follows: 

Alternative 1: Status Quo Alternative: 
Under the Status Quo Alternative, 
research and enhancement activities 
would be carried out as currently 
permitted under the MMPA and ESA. 
New permits could be issued in the 
future to maintain the current levels of 

research and enhancement activities. 
Some elements of this alternative 
include: 

• Monitoring via ground, vessel, and 
aerial surveys; 

• Marking and photo ID; 
• Health screening and 

instrumentation; 
• De-worming research; 
• Specimen collection and import/

export of specimens; 
• Disentanglement and dehooking; 
• Adult male removal for 

enhancement; and 
• Translocation for enhancement 

including: 
Æ Translocating abandoned nursing 

pups to a prospective foster mother or 
their natural mother within their birth 
island or atoll; 

Æ Translocating weaned pups from a 
high risk area (e.g., known shark 
predation) to a low risk area within the 
same island or atoll in the NWHI or 
Johnston Atoll; translocations in the 
MHI may be to a different location on 
the same island or to a different island 
in the MHI; 

Æ Translocating weaned pups in 
subpopulations where juvenile survival 
is low to subpopulations with higher 
rates of juvenile survival; seals may only 
be translocated among subpopulations 
within the NWHI. 
No new activities or expanded scope of 
existing activities would occur under 
the Status Quo Alternative. 

Alternative 2: No Action: Under this 
alternative, the above-mentioned 
permitted research and enhancement 
activities would stop in June 2014 when 
the current permit expires. At that time, 
all research and enhancement activities 
that require a permit would cease except 
for those activities covered by the NMFS 
Marine Mammal Health and Stranding 
Response Program, such as responding 
to stranded, injured, or entangled seals 
in need of intervention. 

Alternative 3: Limited Translocation 
(Preferred Alternative): Alternative 3 
includes activities described in the 
Status Quo as well as new and 
expanded activities. The new and 
expanded activities include, but are not 
limited to: 

• Vaccination studies and potential 
implementation of a vaccination 
program to prevent or mitigate 
infectious disease. 

• Potential implementation of de- 
worming as an enhancement tool to 
improve juvenile Hawaiian monk seal 
survival. 

• Expanded scope and number of seal 
translocations in addition to those in the 
status quo, including: 
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• Taking seals with unmanageable 
human interactions from the MHI to 
NWHI. 

• Taking juvenile and older seals 
from the MHI to NWHI to examine their 
subsequent survival. 

• Implementing a two-stage 
translocation program whereby weaned 
pups are taken from areas of lower 
survival to areas of higher survival 
(within the NWHI, within the MHI, or 
from the MHI to NWHI, but not from the 
NWHI to MHI), with the option of 
returning them to their natal location or 
nearest appropriate site at age 2 years 
and older. Note that seals originally 
born in the MHI and translocated to the 
NWHI may be returned to the MHI. 

• Supplemental feeding of monk seals 
in NWHI locations where seals are 
released after being cared for in 
captivity (post-rehabilitation). 

• Research to develop tools for 
modifying undesirable Hawaiian monk 
seal behavior related to interactions 
with humans and fishing gear in the 
MHI. If proven effective by research, 
these tools would be implemented. 

• Chemical alteration of aggressive 
male monk seal behavior using a drug 
to reduce testosterone. 

Alternative 4: Enhanced 
Implementation: The only difference 
between Alternative 4 and Alternative 3 
(Preferred) is that Alternative 4 would 
also allow for two-stage translocation of 
weaned pups from the NWHI to the MHI 
and their subsequent return at age 2 or 
3 years to the NWHI. The ability under 
Alternative 4 to conduct two-stage 
translocation from the NWHI to the MHI 
would allow for maximal flexibility to 
take advantage of the potential benefits 
of two-stage translocation, because 
weaned pups could be moved to 
wherever their survival chances are 
best. However, implementing two-stage 
translocations from the NWHI to the 
MHI would be infeasible at this time. 
NWHI pups, once brought to the MHI, 
could become involved in fishery and 
other human interactions, just as has 
occurred among some seals born in the 
MHI. Capacity and techniques for 
monitoring translocated seals, and 
intervening to prevent and mitigate such 
interactions, must be further developed 
before this action can be conducted 
without risking failure as measured both 
in terms of seal survival and public 
attitudes toward monk seal 
conservation. Thus, while Alternative 4 
was the preferred alternative in the Draft 
PEIS, it is not the preferred alternative 
in the Final PEIS. 

Authority: 16 U.S.C. 1361 et seq. and 16 
U.S.C. 1531 et seq. 

Dated: April 4, 2014. 
Samuel D. Rauch III, 
Deputy Assistant Administrator for 
Regulatory Programs, National Marine 
Fisheries Service. 
[FR Doc. 2014–08207 Filed 4–10–14; 8:45 am] 

BILLING CODE 3510–22–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

RIN 0648–XD219 

Fisheries of the South Atlantic; South 
Atlantic Fishery Management Council 
(Council); Public Meeting 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Department of Commerce. 
ACTION: Notice of public meetings. 

SUMMARY: The South Atlantic Fishery 
Management Council (SAFMC) will 
hold meetings of its Information & 
Education Advisory Panel (AP) Meeting 
and Science Communication Workshop; 
Deepwater Shrimp AP; and Coral AP, in 
North Charleston, SC. 
DATES: The meetings will be held from 
8 a.m. on Monday, May 5, 2014 until 
4:30 p.m. on Thursday, May 8, 2014. 
ADDRESSES: The meetings will be held at 
the Crowne Plaza Hotel, 4831 Tanger 
Outlet Blvd., North Charleston, SC 
29418; telephone: (877) 227–6963 or 
(843) 744–4422; fax: (843) 744–4472. 

Council address: South Atlantic 
Fishery Management Council, 4055 
Faber Place Drive, Suite 201, N. 
Charleston, SC 29405. 
FOR FURTHER INFORMATION CONTACT: Kim 
Iverson, Public Information Officer, 
SAFMC; telephone: (843) 571–4366 or 
toll free: (866) SAFMC–10; fax: (843) 
769–4520; email: kim.iverson@
safmc.net. 

SUPPLEMENTARY INFORMATION: The items 
of discussion in the individual meeting 
agendas are as follows: 

Information & Education AP Agenda & 
Science Communication Workshop, 
Monday, May 5, 2014, 8 a.m. Until 5 
p.m. Tuesday, May 6, 2014 

1. Receive an update on SAFMC 
outreach activities 2013–14. 

2. Receive an overview and update on 
the Council’s Snapper Grouper 
Visioning Project and port meetings. 

3. Review the draft Oculina 
Evaluation Team Report. 

4. Receive an update on the Marine 
Resources Education Program (MREP) 
for the Southeast region. 

5. Elect a new Chairperson and Vice- 
Chair for the AP. 

6. Discuss the principles of effective 
science communication as well as the 
creation of effective science 
communication products. 

Deepwater Shrimp AP Agenda, 
Tuesday May 6, 2014, 1 p.m. Through 
12 Noon Wednesday, May 7, 2014 

1. Receive a status update on Coral 
Amendment 8, pertaining to Coral 
Habitat Areas of Particular Concern 
(HAPCs) and transit through the 
Oculina Bank HAPC. 

2. Review the draft Oculina 
Evaluation Team Report. 

3. Provide input on potential changes 
to HAPCs (Coral Amendment 9). 

Coral AP Agenda, Wednesday, May 7, 
2014, 1 p.m. Through 4:30 p.m. 
Thursday, May 8, 2014 

1. Receive a status update on Coral 
Amendment 8. 

2. Receive a status update of the 
SAFMC’s Cooperative Agreement 
proposal with NOAA’s Coral Reef 
Conservation Program. 

3. Review the draft Oculina 
Evaluation Team Report. 

4. Provide input for potential changes 
to HAPCs (Coral Amendment 9). 

Although non-emergency issues not 
contained in this agenda may come 
before this group for discussion, those 
issues may not be the subject of formal 
action during these meetings. Action 
will be restricted to those issues 
specifically identified in this notice and 
any issues arising after publication of 
this notice that require emergency 
action under section 305(c) of the 
Magnuson-Stevens Fishery 
Conservation and Management Act, 
provided the public has been notified of 
the Council’s intent to take final action 
to address the emergency. 

Special Accommodations 

These meetings are physically 
accessible to people with disabilities. 
Requests for auxiliary aids should be 
directed to the council office (see 
ADDRESSES) 3 days prior to the meeting. 

Note: The times and sequence specified in 
this agenda are subject to change. 

Authority: 16 U.S.C. 1801 et seq. 

Dated: April 8, 2014. 
Tracey L. Thompson, 
Acting Deputy Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 
[FR Doc. 2014–08147 Filed 4–10–14; 8:45 am] 

BILLING CODE 3510–22–P 
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DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

RIN 0648–XD217 

Fisheries of the South Atlantic; South 
Atlantic Fishery Management Council 
(SAFMC); Public Meeting 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Notice of a public meeting. 

SUMMARY: The South Atlantic Fishery 
Management Council (SAFMC) will 
hold a meeting of Golden Crab Advisory 
Panel (AP), in Dania Beach, FL. 
DATES: The meeting will be held on 
Friday, May 2, 2014, from 1 p.m. until 
5 p.m. 
ADDRESSES: 

Meeting address: The meeting will be 
held at the Fairfield Inn & Suites 
Marriott, 2081 Griffin Road, Dania 
Beach, FL 33312; telephone: (954) 981– 
2700; fax: (954) 981–9125. 

Council address: South Atlantic 
Fishery Management Council, 4055 
Faber Place Drive, Suite 201, N. 
Charleston, SC 29405. 
FOR FURTHER INFORMATION CONTACT: Kim 
Iverson, Public Information Officer, 
SAFMC; telephone: (843) 571–4366 or 
toll free: (866) SAFMC–10; fax: (843) 
769–4520; email: kim.iverson@
safmc.net. 
SUPPLEMENTARY INFORMATION: The items 
of discussion in the AP’s agenda are as 
follows: 

Agenda for Friday, May 2, 2014 
1. Approve the agenda and the 

meeting minutes from January 31, 2013. 
2. Receive an overview of Golden 

Crab Amendment 9, pertaining to 
accountability measures (AMs). Discuss 
the amendment and make 
recommendations. 

Although non-emergency issues not 
contained in this agenda may come 
before this group for discussion, those 
issues may not be the subject of formal 
action during this meeting. Action will 
be restricted to those issues specifically 
identified in this notice and any issues 
arising after publication of this notice 
that require emergency action under 
section 305(c) of the Magnuson-Stevens 
Fishery Conservation and Management 
Act, provided the public has been 
notified of the Council’s intent to take 
final action to address the emergency. 

Special Accommodations 
The meeting is physically accessible 

to people with disabilities. Requests for 

auxiliary aids should be directed to the 
council office (see ADDRESSES) 3 days 
prior to the meeting. 

Note: The times and sequence specified in 
this agenda are subject to change. 

Authority: 16 U.S.C. 1801 et seq. 

Dated: April 8, 2014. 
Tracey L. Thompson, 
Acting Deputy Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 
[FR Doc. 2014–08146 Filed 4–10–14; 8:45 am] 

BILLING CODE 3510–22–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

RIN 0648–XD087 

Takes of Marine Mammals Incidental to 
Specified Activities; St. George Reef 
Light Station Restoration and 
Maintenance at Northwest Seal Rock, 
Del Norte County, California 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Notice; issuance of an incidental 
harassment authorization. 

SUMMARY: In accordance with the 
Marine Mammal Protection Act 
(MMPA) regulations, we hereby give 
notification that the National Marine 
Fisheries Service has issued an 
Incidental Harassment Authorization 
(Authorization) to St. George Reef 
Lighthouse Preservation Society 
(Society), to take by harassment 
incidental to conducting aircraft 
operations, lighthouse renovation, and 
light maintenance activities on the St. 
George Reef Light Station on Northwest 
Seal Rock in the northeast Pacific 
Ocean. 

DATES: Effective April 11 2014, through 
April 10, 2015. 
ADDRESSES: The public may obtain an 
electronic copy of the Society’s 
application, supporting documentation, 
the authorization, and a list of the 
references cited in this document by 
visiting: http://www.nmfs.noaa.gov/pr/
permits/incidental.htm#applications. In 
the case of problems accessing these 
documents, please call the contact listed 
here (see FOR FURTHER INFORMATION 
CONTACT). 

The Environmental Assessment and 
associated Finding of No Significant 
Impact, prepared pursuant to the 
National Environmental Policy Act of 
1969, are also available at the same site. 

FOR FURTHER INFORMATION CONTACT: 
Jeannine Cody, Office of Protected 
Resources, NMFS (301) 427–8401. 
SUPPLEMENTARY INFORMATION: 

Section 101(a)(5)(D) of the Marine 
Mammal Protection Act (MMPA; 16 
U.S.C. 1361 et seq.) directs the Secretary 
of Commerce to authorize, upon request, 
the incidental, but not intentional, 
taking of small numbers of marine 
mammals of a species or population 
stock, by United States citizens who 
engage in a specified activity (other than 
commercial fishing) within a specified 
geographical region if: (1) NMFS makes 
certain findings; (2) the taking is limited 
to harassment; and (3) NMFS provides 
a notice of a proposed authorization to 
the public for review. 

NMFS shall grant an authorization for 
the incidental taking of small numbers 
of marine mammals if we find that the 
taking will have a negligible impact on 
the species or stock(s), and will not have 
an unmitigable adverse impact on the 
availability of the species or stock(s) for 
subsistence uses (where relevant). Also, 
the authorization must set forth the 
permissible methods of taking and 
requirements pertaining to the 
monitoring and reporting of such 
takings. NMFS has defined ‘‘negligible 
impact’’ in 50 CFR 216.103 as ‘‘an 
impact resulting from the specified 
activity that cannot be reasonably 
expected to, and is not reasonably likely 
to, adversely affect the species or stock 
through effects on annual rates of 
recruitment or survival.’’ 

Except with respect to certain 
activities not pertinent here, the MMPA 
defines ‘‘harassment’’ as: Any act of 
pursuit, torment, or annoyance which (i) 
has the potential to injure a marine 
mammal or marine mammal stock in the 
wild [Level A harassment]; or (ii) has 
the potential to disturb a marine 
mammal or marine mammal stock in the 
wild by causing disruption of behavioral 
patterns, including, but not limited to, 
migration, breathing, nursing, breeding, 
feeding, or sheltering [Level B 
harassment]. 

Summary of Request 
On December 14, 2013, NMFS 

received an application from the Society 
requesting that NMFS issue an 
Authorization for the take of marine 
mammals, incidental to conducting 
restoration activities on the St. George 
Reef Light Station (Station) located on 
Northwest Seal Rock offshore of 
Crescent City, California in the 
northeast Pacific Ocean. NMS 
determined the application complete 
and adequate on January 13, 2014. The 
Society proposes to conduct aircraft 
operations, lighthouse renovation, and 
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periodic maintenance on the Station’s 
optical light system on a monthly basis. 
The proposed activity would occur on a 
monthly basis over one weekend, April 
11 through April 30, 2014 and 
November 1, 2014, through April 10, 
2015. 

The following specific aspects of the 
proposed activities have the potential to 
take marine mammals: (1) Helicopter 
landings/takeoffs; (2) noise generated 
during restoration activities (e.g., 
painting, plastering, welding, and 
glazing); (3) maintenance activities (e.g., 
bulb replacement and automation of the 
light system); and (4) human presence. 
Thus, we anticipate that take, by Level 
B harassment only, of California sea 
lions (Zalophus californianus); Pacific 
harbor seals (Phoca vitulina); Steller sea 
lions (Eumetopias jubatus), eastern 
distinct population segment (DPS); and 
northern fur seals (Callorhinus ursinus) 
could result from the specified activity. 

To date, NMFS has issued four 
Authorizations to the Society for the 
conduct of the same activities from 2010 
to 2013 (75 FR 4774, January 29, 2010; 
76 FR 10564, February 25, 2011; 77 FR 
8811, February 15, 2012; and 79 FR 
6179, February 3, 2014). This is the 
Society’s fifth request for an annual 
Authorization as their last 
Authorization expired on December 31, 
2013. 

Description of the Specified Activity 

Overview 

The Station, listed in the National 
Park Service’s National Register of 
Historic Places, is located on Northwest 
Seal Rock (NWSR) offshore of Crescent 
City, California in the northeast Pacific 
Ocean. The Station, built in 1892, rises 
45.7 meters (m) (150 feet (ft)) above sea 
level. The structure consists of 
hundreds of granite blocks topped with 
a cast iron lantern room and covers 
much of the surface of the islet. 

Dates and Duration 

The Authorization would be effective 
from April 11 through April 30, 2014 
and November 1, 2014, through April 
10, 2015. Following is a brief summary 
of the dates and duration of the 
activities. 

The purpose of the project is to 
restore the lighthouse and to conduct 
annual and emergency maintenance on 
the Station’s optical light system. The 
Society proposes to conduct the 
activities (aircraft operations, lighthouse 
restoration, and maintenance activities) 
from the period of April 1, 2014 through 
March 31, 2015, at a maximum 
frequency of one session per month. The 
proposed duration for each session 

would last no more than three days (e.g., 
Friday, Saturday, and Sunday). 

Specified Geographic Region 
The Station is located on a small, 

rocky islet (41°50′24″ N, 124°22′06″ W) 
approximately nine kilometers (km) (6.0 
miles (mi)) in the northeast Pacific 
Ocean, offshore of Crescent City, 
California (Latitude: 41°46′48″ N; 
Longitude: 124°14′11″ W). NWSR is 
approximately 91.4 m (300 ft) in 
diameter that peaks at 5.18 m (17 ft) 
above mean sea level. 

Detailed Description of Activities 
We outlined the purpose of the 

Society’s activities in a previous notice 
for the proposed authorization (79 FR 
9170, February 18, 2014). The proposed 
activities have not changed between the 
proposed authorization notice and this 
final notice announcing the issuance of 
the Authorization. For a more detailed 
description of the authorized action, we 
refer the reader to the notice for the 
proposed authorization (79 FR 9170, 
February 18, 2014). 

Comments and Responses 
We published a notice of receipt of 

the Society’s application and proposed 
Authorization in the Federal Register 
on February 18, 2014 (79 FR 9170). 
During the 30-day comment period, we 
received one comment from the Marine 
Mammal Commission (Commission) 
which recommended that NMFS issue 
the requested Authorization, provided 
that the Society carries out the required 
monitoring and mitigation measures as 
described in the notice of the proposed 
authorization (79 FR 9170, February 18, 
2014) and the application. We have 
included all measures proposed in the 
notice of the proposed authorization (79 
FR 9170, February 18, 2014) in the 
Authorization. 

Description of the Marine Mammals in 
the Area of the Proposed Specified 
Activity 

The marine mammals most likely to 
be harassed incidental to the Society’s 
helicopter operations, lighthouse 
restoration, and lighthouse maintenance 
on NWSR are primarily Steller and 
California sea lions and to a lesser 
extent the Pacific harbor seal and the 
eastern Pacific stock of northern fur 
seal. NMFS refers the public to Carretta 
et al., (2013) and Allen and Angliss 
(2013) for general information on these 
species which we presented in the 
notice of the proposed authorization (79 
FR 9170, February 18, 2014). The 
publications are available at: http://
www.nmfs.noaa.gov/pr/sars/pdf/
po2012.pdf and http://

www.nmfs.noaa.gov/pr/sars/pdf/
ak2012.pdf. 

Other Marine Mammals in the Proposed 
Action Area 

California (southern) sea otters 
(Enhydra lutris nereis), listed as 
threatened under the ESA and 
categorized as depleted under the 
MMPA, usually range in coastal waters 
within two km (1.2 mi) of the mainland 
shore. The Society has not encountered 
the species during the course of the 
previous four Authorizations. The U.S. 
Fish and Wildlife Service (USFWS) 
manages this species and NMFS does 
not consider it further in this notice of 
issuance of an Authorization. 

Potential Effects on Marine Mammals 
Acoustic and visual stimuli generated 

by: (1) Helicopter landings/takeoffs; (2) 
noise generated during restoration 
activities (e.g., painting, plastering, 
welding, and glazing); and (3) 
maintenance activities (e.g., bulb 
replacement and automation of the light 
system) may have the potential to cause 
California sea lions, Pacific harbor seals, 
northern elephant seals, and Steller sea 
lions hauled out on NWSR to flush into 
the surrounding water or to cause a 
short-term behavioral disturbance for 
marine mammals. 

NMFS expects that acoustic and 
visual stimuli resulting from the 
Society’s proposed activities have the 
potential to harass marine mammals. 
NMFS also expects that these 
disturbances would be temporary and 
result, at worst, in a temporary 
modification in behavior and/or low- 
level physiological effects (Level B 
harassment) of certain species of marine 
mammals. 

We included a summary and 
discussion of the ways that the types of 
stressors associated with the Society’s 
specified activities (i.e., visual and 
acoustic disturbances) have the 
potential to impact marine mammals in 
a previous notice for the proposed 
authorization (79 FR 9170, February 18, 
2014). 

Rookeries: There are no rookeries for 
California sea lions, Pacific harbor seals, 
northern elephant seals, and Steller sea 
lions on NWSR and there are no reports 
of these species breeding on the islet. 

Anticipated Effects on Habitat 
NMFS considered these impacts in 

detail in the notice for the proposed 
authorization (79 FR 9170, February 18, 
2014). Briefly, NMFS does not 
anticipate that the proposed activities 
would result in any significant or long- 
term effects on the habitats used by the 
marine mammals in the proposed area, 
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including the food sources they use (i.e., 
fish and invertebrates). While NMFS 
anticipates that the specified activity 
could potentially result in marine 
mammals avoiding certain areas due to 
temporary ensonification and human 
presence, this impact to habitat is 
temporary and reversible. NMFS does 
not consider behavioral modification to 
cause significant or long-term 
consequences for individual marine 
mammals or their populations. 

Mitigation 

In order to issue an incidental take 
authorization under section 101(a)(5)(D) 
of the MMPA, NMFS must set forth the 
permissible methods of taking pursuant 
to such activity, and other means of 
effecting the least practicable adverse 
impact on such species or stock and its 
habitat, paying particular attention to 
rookeries, mating grounds, and areas of 
similar significance, and on the 
availability of such species or stock for 
taking for certain subsistence uses 
(where relevant). 

As a way to reduce or minimize 
adverse impacts that would result from 
the proposed project to the lowest level 
practicable, NMFS requires the 
following mitigation measures. 

Time and Frequency 

The Society would conduct 
restoration activities at a maximum of 
once per month between April 11 
through April 30, 2014 and November 1, 
2014, through April 10, 2015. Each 
restoration session would last no more 
than three days. Maintenance of the 
light beacon would occur only in 
conjunction with restoration activities. 

Helicopter Approach and Timing 
Techniques 

The Society would ensure that its 
helicopter approach patterns to the 
Station and timing techniques do not 
disturb marine mammals as most 
practicable. To the extent possible, the 
helicopter should approach NWSR 
when the tide is too high for the marine 
mammals to haul-out on NWSR. Since 
the most severe impacts (stampede) 
precede rapid and direct helicopter 
approaches, the Society’s initial 
approach to the Station must be offshore 
from the island at a relatively high 
altitude (e.g., 800–1,000 ft, or 244–305 
m). Before the final approach, the 
helicopter shall circle lower, and 
approach from area with the lowest 
pinniped density. If for any safety 
reasons (e.g., wind condition) the 
Society cannot conduct these types of 
helicopter approach and timing 
techniques, they must abort the 

restoration and maintenance activities 
for that day. 

The Authorization would limit the 
Society’s access to NWSR from May 1, 
2014, through October 31, 2014 in the 
event that mothers and pups haul out on 
the islet. NMFS estimates that the 
likelihood of mother-pup separation 
during helicopter overflights would be 
rare as the authorized activities would 
occur outside of the breeding season for 
the pinnipeds present on NWSR 

Avoidance of Visual and Acoustic 
Contact With People 

The Society would instruct its 
members and restoration crews to avoid 
making unnecessary noise and not 
present themselves visually to 
pinnipeds around the base of the 
Station. The door to the lower platform 
(which the pinnipeds occasionally use 
to rest) shall remain closed and 
barricaded to all tourists and other 
personnel. 

Mitigation Conclusions 
NMFS has carefully evaluated the 

Society’s proposed mitigation measures 
in the context of ensuring that we 
prescribe the means of effecting the least 
practicable impact on the affected 
marine mammal species and stocks and 
their habitat. NMFS’ evaluation of 
potential measures included 
consideration of the following factors in 
relation to one another: 

• The manner in which, and the 
degree to which, the successful 
implementation of the measure is 
expected to minimize adverse impacts 
to marine mammals; 

• The proven or likely efficacy of the 
specific measure to minimize adverse 
impacts as planned; and 

• The practicability of the measure 
for applicant implementation. 

Any mitigation measure(s) prescribed 
by NMFS should be able to accomplish, 
have a reasonable likelihood of 
accomplishing (based on current 
science), or contribute to the 
accomplishment of one or more of the 
general goals listed here: 

1. Avoidance or minimization of 
injury or death of marine mammals 
wherever possible (goals 2, 3, and 4 may 
contribute to this goal). 

2. A reduction in the numbers of 
marine mammals (total number or 
number at biologically important time 
or location) exposed to helicopter 
operations and human presence that we 
expect to result in the take of marine 
mammals (this goal may contribute to 1, 
above, or to reducing harassment takes 
only). 

3. A reduction in the number of times 
(total number or number at biologically 

important time or location) individuals 
would be exposed to helicopter 
operations or human presence that we 
expect to result in the take of marine 
mammals (this goal may contribute to 1, 
above, or to reducing harassment takes 
only). 

4. A reduction in the intensity of 
exposures (either total number or 
number at biologically important time 
or location) to helicopter operations or 
human presence that NMFS expects to 
result in the take of marine mammals 
(this goal may contribute to 1, above, or 
to reducing the severity of harassment 
takes only). 

5. Avoidance or minimization of 
adverse effects to marine mammal 
habitat, paying special attention to the 
food base, activities that block or limit 
passage to or from biologically 
important areas, permanent destruction 
of habitat, or temporary destruction/
disturbance of habitat during a 
biologically important time. 

6. For monitoring directly related to 
mitigation—an increase in the 
probability of detecting marine 
mammals, thus allowing for more 
effective implementation of the 
mitigation. 

Based on the evaluation of the 
Society’s proposed measures, NMFS has 
determined that the proposed mitigation 
measures provide the means of effecting 
the least practicable impact on marine 
mammal species or stocks and their 
habitat, paying particular attention to 
rookeries, mating grounds, and areas of 
similar significance. 

Monitoring 
In order to issue an ITA for an 

activity, section 101(a)(5)(D) of the 
MMPA states that NMFS must set forth 
‘‘requirements pertaining to the 
monitoring and reporting of such 
taking.’’ The MMPA implementing 
regulations at 50 CFR 216.104 (a)(13) 
indicate that requests for Authorizations 
must include the suggested means of 
accomplishing the necessary monitoring 
and reporting that will result in 
increased knowledge of the species and 
of the level of taking or impacts on 
populations of marine mammals that 
NMFS expects to be present in the 
proposed action area. 

As part of its 2013 application, the 
Society proposed to sponsor marine 
mammal monitoring during the present 
project, in order to implement the 
mitigation measures that require real- 
time monitoring, and to satisfy the 
monitoring requirements of the 
Authorization. 

At least once during the period 
between April 11 through April 30, 
2014 and November 1, 2014, through 
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April 10, 2015, a qualified biologist will 
be present during all three workdays at 
the Station. The qualified biologist hired 
will be subject to approval by NMFS. 
He/she shall document use of the island 
by the pinnipeds, frequency, (i.e., dates, 
time, tidal height, species, numbers 
present, and any disturbances), and note 
any responses to potential disturbances. 

Aerial photographic surveys may 
provide the most accurate means of 
documenting species composition, age 
and sex class of pinnipeds using the 
project site during human activity 
periods. The Society should complete 
aerial photo coverage of the island from 
the same helicopter used to transport 
the Society’s personnel to the island 
during restoration trips. The Society 
will take photographs of all marine 
mammals hauled out on the island at an 
altitude greater than 300 m (984 ft) by 
a skilled photographer, prior to the first 
landing on each visit included in the 
monitoring program. Photographic 
documentation of marine mammals 
present at the end of each three-day 
work session shall also be made for a 
before and after comparison. The 
Society will forward the photographs to 
a biologist capable of discerning marine 
mammal species. The Society shall 
provide the data to NMFS in the form 
of a report with a data table, any other 
significant observations related to 
marine mammals, and a report of 
restoration activities. 

The Society complied with the 
mitigation and monitoring required 
under the previous authorizations 
(2010–2013). They did not conduct any 
operations for the 2013 season and have 
not exceeded activity levels analyzed 
under previous Authorizations. The 
results from previous monitoring reports 
support our findings that the proposed 
mitigation measures, which NMFS also 
required under the 2010–2013 
Authorizations provide the means of 
effecting the least practicable adverse 
impact on the species or stock. 

Reporting 

The Society will submit a draft 
Monitoring Report to us no later than 90 
days after they complete the project to 
the NMFS Director of Office of Protected 
Resources. Within 30 days after 
receiving comments from NMFS on the 
draft Final Monitoring Report, the 
Society must submit a Final Monitoring 
Report to the NMFS Director of Office 
of Protected Resources. If the Society 
receives no comments from NMFS on 
the draft Monitoring Report, then NMFS 
will consider the draft Monitoring 
Report to be the Final Monitoring 
Report. The final report will provide: 

1. A summary and table of the dates, 
times, and weather during all helicopter 
operations, and restoration and 
maintenance activities. 

2. Species, number, location, and 
behavior of any marine mammals, 
observed throughout all monitoring 
activities. 

3. An estimate of the number (by 
species) of marine mammals exposed to 
acoustic or visual stimuli associated 
with the helicopter operations, 
restoration, and maintenance activities. 

4. A description of the 
implementation and effectiveness of the 
monitoring and mitigation measures of 
the Authorization and full 
documentation of methods, results, and 
interpretation pertaining to all 
monitoring. 

In the unanticipated event that the 
specified activity clearly causes the take 
of a marine mammal in a manner 
prohibited by the authorization (if 
issued), such as an injury (Level A 
harassment), serious injury, or mortality 
(e.g., vessel-strike, stampede, etc.), the 
Society shall immediately cease the 
specified activities and immediately 
report the incident to the Incidental 
Take Program Supervisor, Permits and 
Conservation Division, Office of 
Protected Resources, NMFS, at 301– 
427–8401 and/or by email to 
Jolie.Harrison@noaa.gov and ITP.Cody@
noaa.gov and the Assistant Western 
Regional Stranding Coordinator at (562) 
980–3264 (Justin.Greenman@noaa.gov). 
The report must include the following 
information: 

• Time, date, and location (latitude/
longitude) of the incident; 

• Description and location of the 
incident (including water depth, if 
applicable); 

• Environmental conditions (e.g., 
wind speed and direction, Beaufort sea 
state, cloud cover, and visibility); 

• Description of all marine mammal 
observations in the 24 hours preceding 
the incident; 

• Species identification or 
description of the animal(s) involved; 

• Fate of the animal(s); and 
• Photographs or video footage of the 

animal(s) (if equipment is available). 
The Society shall not resume its 

activities until NMFS is able to review 
the circumstances of the prohibited 
take. NMFS shall work with the Society 
to determine what is necessary to 
minimize the likelihood of further 
prohibited take and ensure Marine 
Mammal Protection Act compliance. 
The Society may not resume their 
activities until notified by us via letter, 
email, or telephone. 

In the event that the Society discovers 
an injured or dead marine mammal, and 

the lead visual observer determines that 
the cause of the injury or death is 
unknown and the death is relatively 
recent (i.e., in less than a moderate state 
of decomposition as we describe in the 
next paragraph), the Society will 
immediately report the incident to the 
Incidental Take Program Supervisor, 
Permits and Conservation Division, 
Office of Protected Resources, NMFS, at 
301–427–8401 and/or by email to 
Jolie.Harrison@noaa.gov and ITP.Cody@
noaa.gov and the Assistant Western 
Regional Stranding Coordinator at (562) 
980–3264 (Justin.Greenman@noaa.gov). 
The report must include the same 
information identified in the paragraph 
above this section. Activities may 
continue while NMFS reviews the 
circumstances of the incident. NMFS 
will work with the Society to determine 
whether modifications in the activities 
are appropriate. 

In the event that the Society discovers 
an injured or dead marine mammal, and 
the lead visual observer determines that 
the injury or death is not associated 
with or related to the authorized 
activities (e.g., previously wounded 
animal, carcass with moderate to 
advanced decomposition, or scavenger 
damage), the Society will report the 
incident to the Incidental Take Program 
Supervisor, Permits and Conservation 
Division, Office of Protected Resources, 
NMFS, at 301–427–8401 and/or by 
email to Jolie.Harrison@noaa.gov and 
ITP.Cody@noaa.gov and the Assistant 
Western Regional Stranding Coordinator 
at (562) 980–3264 (Justin.Greenman@
noaa.gov) within 24 hours of the 
discovery. The Society’s staff will 
provide photographs or video footage (if 
available) or other documentation of the 
stranded animal sighting to NMFS. 

Estimated Take by Incidental 
Harassment 

Except with respect to certain 
activities not pertinent here, the MMPA 
defines ‘‘harassment’’ as: 

any act of pursuit, torment, or annoyance 
which (i) has the potential to injure a marine 
mammal or marine mammal stock in the wild 
[Level A harassment]; or (ii) has the potential 
to disturb a marine mammal or marine 
mammal stock in the wild by causing 
disruption of behavioral patterns, including, 
but not limited to, migration, breathing, 
nursing, breeding, feeding, or sheltering 
[Level B harassment]. 

NMFS anticipates that the helicopter 
operations and restoration and 
maintenance activities have the 
potential to harass (Level B only) marine 
mammals that may be present on 
NWSR. Thus NMFS will only authorize 
take by Level B harassment as a result 
of the helicopter operations and 
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restoration and maintenance activities 
on NWSR. 

Based on pinniped survey counts 
conducted the Society on NWSR in the 
spring of 1997, 1998, 1999, and 2000 
(CCR, 2001), NMFS estimates that 
approximately 204 California sea lions 
(calculated by multiplying the average 
monthly abundance of California sea 
lions (zero in April, 1997 and 34 in 
April,1998) present on NWSR by 6 
months of the restoration and 
maintenance activities), 172 Steller sea 
lions (NMFS’ estimate of the maximum 
number of Steller sea lions that could be 
present on NWSR with a 95-percent 
confidence interval), 36 Pacific harbor 
seals (calculated by multiplying the 
maximum number of harbor seals 
present on NWSR (6) by 6 months), and 
6 northern fur seals (calculated by 
multiplying the maximum number of 
northern fur seals present on NWSR (1) 
by 6 months) could be potentially 
affected by Level B behavioral 
harassment over the course of the 
Authorization. NMFS bases these 
estimates of the numbers of marine 
mammals that might be affected on 
consideration of the number of marine 
mammals that could be disturbed 
appreciably by approximately 51 hours 
of aircraft operations during the course 
of the activity. These incidental 
harassment take numbers represent 
approximately 0.14 percent of the U.S. 
stock of California sea lion, 0.42 percent 
of the eastern U.S. stock of Steller sea 
lion, 0.11 percent of the California stock 
of Pacific harbor seals, and 0.06 percent 
of the San Miguel Island stock of 
northern fur seal. 

Because of the required mitigation 
measures and the likelihood that some 
pinnipeds would avoid the area, NMFS 
does not expect any injury or mortality 
to pinnipeds to occur and NMFS has not 
authorized take by Level A harassment 
for this activity. 

Encouraging and Coordinating 
Research 

The Society will continue to 
coordinate monitoring of pinnipeds 
during the helicopter operations and 
restoration activities which contribute 
to the basic knowledge of marine 
mammal biology on NWSR. 

Analysis and Determinations 

Negligible Impact 

Negligible impact’ is ‘‘an impact 
resulting from the specified activity that 
cannot be reasonably expected to, and is 
not reasonably likely to, adversely affect 
the species or stock through effects on 
annual rates of recruitment or survival’’ 
(50 CFR 216.103). The lack of likely 

adverse effects on annual rates of 
recruitment or survival (i.e., population 
level effects) forms the basis of a 
negligible impact finding. Thus, an 
estimate of the number of Level B 
harassment takes, alone, is not enough 
information on which to base an impact 
determination. In addition to 
considering estimates of the number of 
marine mammals that might be ‘‘taken’’ 
through behavioral harassment, NMFS 
must consider other factors, such as the 
likely nature of any responses (their 
intensity, duration, etc.), the context of 
any responses (critical reproductive 
time or location, migration, etc.), as well 
as the number and nature of estimated 
Level A harassment takes, and the 
number of estimated mortalities, and 
effects on habitat. 

In making a negligible impact 
determination, NMFS considers: 

• The number of anticipated injuries, 
serious injuries, or mortalities; 

• The number, nature, and intensity, 
and duration of Level B harassment; and 

• The context in which the takes 
occur (e.g., impacts to areas of 
significance, impacts to local 
populations, and cumulative impacts 
when taking into account successive/
contemporaneous actions when added 
to baseline data); 

• The status of stock or species of 
marine mammals (i.e., depleted, not 
depleted, decreasing, increasing, stable, 
impact relative to the size of the 
population); 

• Impacts on habitat affecting rates of 
recruitment/survival; and 

• The effectiveness of monitoring and 
mitigation measures. 

For reasons stated previously in this 
document and based on the following 
factors, the Society’s specified activities 
are not likely to cause long-term 
behavioral disturbance, abandonment of 
the haulout area, injury, serious injury, 
or mortality because: 

(1) The effects of the Society’s 
operations would be limited to no 
responses, short-term startle responses, 
or temporary behavioral changes due to 
the short and sporadic duration of the 
restoration activities. Minor and brief 
responses, such as short-duration startle 
or alert reactions, are not likely to 
constitute disruption of behavioral 
patterns, such as migration, nursing, 
breeding, feeding, or sheltering. 

(2) The availability of alternate areas 
for pinnipeds to avoid the resultant 
acoustic and visual disturbances from 
the restoration activities and helicopter 
operations. Results from previous 
monitoring reports also show that the 
pinnipeds returned to the various sites 
and did not permanently abandon haul- 

out sites after the Society conducted 
their activities. 

(3) There is no potential for large- 
scale movements leading to injury, 
serious injury, or mortality because the 
Society must delay ingress onto NWSR 
until after the pinnipeds present have 
slowly entered the water. 

NMFS does not anticipate that any 
injuries, serious injuries, or mortalities 
would occur as a result of the Society’s 
proposed activities, and NMFS is not 
authorizing injury, serious injury, or 
mortality. These species may exhibit 
behavioral modifications, including 
temporarily vacating the area during the 
proposed helicopter operations and 
restoration activities to avoid the 
resultant acoustic and visual 
disturbances. Further, these activities 
will not take place in areas of 
significance for marine mammal 
feeding, resting, breeding, or calving 
and would not adversely impact marine 
mammal habitat. Due to the nature, 
degree, and context of the behavioral 
harassment anticipated, the activities 
are not expected to impact rates of 
recruitment or survival. 

Based on this notice’s analysis of the 
likely effects of the specified activity on 
marine mammals and their habitat, and 
taking into consideration the 
implementation of the proposed 
monitoring and mitigation measures, 
NMFS finds that the Society’s proposed 
helicopter operations and restoration/
maintenance activities will have a 
negligible impact on the affected marine 
mammal species or stocks. 

Small Numbers 

As mentioned previously, NMFS 
estimates that the Society’s activities 
could potentially affect, by Level B 
harassment only, four species of marine 
mammals under our jurisdiction. For 
each species, these estimates are small 
(each, less than or equal to one percent) 
relative to the population size. These 
incidental harassment take numbers 
represent approximately 0.14 percent of 
the U.S. stock of California sea lion, 0.42 
percent of the eastern U.S. stock of 
Steller sea lion, 0.11 percent of the 
California stock of Pacific harbor seals, 
and 0.06 percent of the San Miguel 
Island stock of northern fur seal. 
Because of the required mitigation 
measures and the likelihood that some 
pinnipeds will avoid the area, no injury 
or mortality to pinnipeds is expected 
nor requested. The proposed taking 
would be limited to small numbers of 
marine mammals, relative to the 
population sizes of the affected species 
or stocks (i.e., for each species, these 
numbers are less than one percent). 
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Based on the analysis contained 
herein of the likely effects of the 
specified activity on marine mammals 
and their habitat, and taking into 
consideration the implementation of the 
mitigation and monitoring measures, 
NMFS finds that the Society’s helicopter 
operations and restoration/maintenance 
activities will take small numbers of 
marine mammals relative to the 
populations of the affected species or 
stocks. 

Impact on Availability of Affected 
Species or Stock for Taking for 
Subsistence Uses 

There are no relevant subsistence uses 
of marine mammals implicated by this 
action. 

Endangered Species Act (ESA) 
NMFS does not expect that the 

Society’s proposed helicopter 
operations and restoration/maintenance 
activities would affect any species listed 
under the ESA. Therefore, NMFS has 
determined that a section 7 consultation 
under the ESA is not required. 

National Environmental Policy Act 
(NEPA) 

To meet our NEPA requirements for 
the issuance of an Authorization to the 
Society, NMFS prepared an 
Environmental Assessment (EA) in 2010 
that was specific to conducting aircraft 
operations and restoration and 
maintenance work on the St. George 
Reef Light Station. The EA, titled 
‘‘Issuance of an Incidental Harassment 
Authorization to Take Marine Mammals 
by Harassment Incidental to Conducting 
Aircraft Operations, Lighthouse 
Restoration and Maintenance Activities 
on St. George Reef Lighthouse Station in 
Del Norte County, California,’’ evaluated 
the impacts on the human environment 
of our authorization of incidental Level 
B harassment resulting from the 
specified activity in the specified 
geographic region. At that time, NMFS 
concluded that issuance of an annual 
Authorization would not significantly 
affect the quality of the human 
environment and issued a Finding of No 
Significant Impact (FONSI) for the 2010 
EA regarding the Society’s activities. In 
conjunction with the Society’s 2014 
application, NMFS has again reviewed 
the 2010 EA and determined that there 
are no new direct, indirect or 
cumulative impacts to the human and 
natural environment associated with the 
Authorization requiring evaluation in a 
supplemental EA and NMFS, therefore, 
intends to reaffirm the 2010 FONSI. An 
electronic copy of the EA and the 
FONSI for this activity is available upon 
request (see ADDRESSES). 

Authorization 
As a result of these determinations, 

NMFS has issued an Authorization to 
the Society for conducting helicopter 
operations and restoration activities on 
the St. George Light Station in the 
northeast Pacific Ocean, April 11 
through April 30, 2014 and November 1, 
2014, through April 10, 2015, provided 
they incorporate the previously 
mentioned mitigation, monitoring, and 
reporting requirements. 

Dated: April 7, 2014. 
Donna S. Wieting, 
Director, Office of Protected Resources, 
National Marine Fisheries Service. 
[FR Doc. 2014–08157 Filed 4–10–14; 8:45 am] 

BILLING CODE 3510–22–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

RIN 0648–XD110 

Takes of Marine Mammals Incidental to 
Specified Activities; Taking Marine 
Mammals Incidental to Russian River 
Estuary Management Activities 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Notice; issuance of an incidental 
harassment authorization. 

SUMMARY: In accordance with the 
regulations implementing the Marine 
Mammal Protection Act (MMPA) as 
amended, notification is hereby given 
that NMFS has issued an incidental 
harassment authorization (IHA) to the 
Sonoma County Water Agency (SCWA) 
to incidentally harass, by Level B 
harassment only, three species of 
marine mammals during estuary 
management activities conducted at the 
mouth of the Russian River, Sonoma 
County, California. 
DATES: This IHA is effective for the 
period of one year, from April 21, 2014, 
through April 20, 2015. 
FOR FURTHER INFORMATION CONTACT: Ben 
Laws, Office of Protected Resources, 
NMFS, (301) 427–8401. 
SUPPLEMENTARY INFORMATION: 

Availability 
Electronic copies of SCWA’s 

application and any supporting 
documents, as well as a list of the 
references cited in this document, may 
be obtained by visiting the Internet at: 
http://www.nmfs.noaa.gov/pr/permits/
incidental.htm. In the case of problems 
accessing these documents, please call 

the contact listed above. NMFS’ 
Environmental Assessment (2010) and 
associated Finding of No Significant 
Impact, prepared pursuant to the 
National Environmental Policy Act, and 
NMFS’ Biological Opinion (2008) on the 
effects of Russian River management 
activities on salmonids, prepared 
pursuant to the Endangered Species Act, 
are also available at the same site. 

Background 
Sections 101(a)(5)(A) and (D) of the 

MMPA (16 U.S.C. 1361 et seq.) direct 
the Secretary of Commerce (Secretary) 
to allow, upon request by U.S. citizens 
who engage in a specified activity (other 
than commercial fishing) within a 
specified area, the incidental, but not 
intentional, taking of small numbers of 
marine mammals, providing that certain 
findings are made and the necessary 
prescriptions are established. 

The incidental taking of small 
numbers of marine mammals may be 
allowed only if NMFS (through 
authority delegated by the Secretary) 
finds that the total taking by the 
specified activity during the specified 
time period will (i) have a negligible 
impact on the species or stock(s) and (ii) 
not have an unmitigable adverse impact 
on the availability of the species or 
stock(s) for subsistence uses (where 
relevant). Further, the permissible 
methods of taking and requirements 
pertaining to the mitigation, monitoring 
and reporting of such taking must be set 
forth, either in specific regulations or in 
an authorization. 

The allowance of such incidental 
taking under section 101(a)(5)(A), by 
harassment, serious injury, death or a 
combination thereof, requires that 
regulations be established. 
Subsequently, a Letter of Authorization 
may be issued pursuant to the 
prescriptions established in such 
regulations, providing that the level of 
taking will be consistent with the 
findings made for the total taking 
allowable under the specific regulations. 
Under section 101(a)(5)(D), NMFS may 
authorize such incidental taking by 
harassment only, for periods of not more 
than 1 year, pursuant to requirements 
and conditions contained within an 
IHA. The establishment of prescriptions 
through either specific regulations or an 
authorization requires notice and 
opportunity for public comment. 

NMFS has defined ‘‘negligible 
impact’’ in 50 CFR 216.103 as ‘‘. . . an 
impact resulting from the specified 
activity that cannot be reasonably 
expected to, and is not reasonably likely 
to, adversely affect the species or stock 
through effects on annual rates of 
recruitment or survival.’’ Except with 
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respect to certain activities not pertinent 
here, section 3(18) of the MMPA defines 
‘‘harassment’’ as: ‘‘. . . any act of 
pursuit, torment, or annoyance which (i) 
has the potential to injure a marine 
mammal or marine mammal stock in the 
wild; or (ii) has the potential to disturb 
a marine mammal or marine mammal 
stock in the wild by causing disruption 
of behavioral patterns, including, but 
not limited to, migration, breathing, 
nursing, breeding, feeding, or 
sheltering.’’ The former is termed Level 
A harassment and the latter is termed 
Level B harassment. 

Summary of Request 

On January 17, 2014, we received an 
adequate and complete request from 
SCWA for authorization of the taking of 
marine mammals incidental to Russian 
River estuary management activities in 
Sonoma County, California. SCWA 
plans to continue ongoing actions 
necessary to manage the naturally- 
formed barrier beach at the mouth of the 
Russian River in order to minimize 
potential for flooding adjacent to the 
estuary and to enhance habitat for 
juvenile salmonids, as well as to 
conduct biological and physical 
monitoring of the barrier beach and 
estuary. Flood control-related breaching 
of barrier beach at the mouth of the river 
may include artificial breaches, as well 
as construction and maintenance of a 
lagoon outlet channel. The latter 
activity, an alternative management 
technique conducted to mitigate 
impacts of flood control on rearing 
habitat for Endangered Species Act 
(ESA)-listed salmonids, occurs only 
from May 15 through October 15 
(hereafter, the ‘‘lagoon management 
period’’). Artificial breaching and 
monitoring activities may occur at any 
time during the one-year period of 
validity of the IHA. 

Breaching of naturally-formed barrier 
beach at the mouth of the Russian River 
requires the use of heavy equipment 
(e.g., bulldozer, excavator) and 
increased human presence, and 
monitoring in the estuary requires the 
use of small boats. As a result, 
pinnipeds hauled out on the beach or at 
peripheral haul-outs in the estuary may 
exhibit behavioral responses that 
indicate incidental take by Level B 
harassment under the MMPA. Species 
known from the haul-out at the mouth 
of the Russian River or from peripheral 
haul-outs, and therefore anticipated to 
be taken incidental to the specified 
activity, include the harbor seal (Phoca 
vitulina richardii), California sea lion 
(Zalophus californianus), and northern 
elephant seal (Mirounga angustirostris). 

This is the fifth such IHA issued to 
SCWA. SCWA was first issued an IHA, 
valid for a period of one year, effective 
on April 1, 2010 (75 FR 17382), and was 
subsequently issued one-year IHAs for 
incidental take associated with the same 
activities, effective on April 21, 2011 (76 
FR 23306), April 21, 2012 (77 FR 
24471), and April 21, 2013 (78 FR 
23746). 

Description of the Specified Activity 

Additional detail regarding the 
specified activity was provided in our 
Federal Register notice of proposed 
authorization (79 FR 12472; March, 5, 
2014) and in past notices cited herein; 
please see those documents or SCWA’s 
application for more information. 

Overview 

The planned action involves 
management of the estuary to prevent 
flooding while preventing adverse 
modification to critical habitat for ESA- 
listed salmonids. Requirements related 
to the ESA are described in further 
detail below. During the lagoon 
management period, this involves 
construction and maintenance of a 
lagoon outlet channel that would 
facilitate formation of a perched lagoon. 
A perched lagoon, which is an estuary 
closed to tidal influence in which water 
surface elevation is above mean high 
tide, reduces flooding while 
maintaining beneficial conditions for 
juvenile salmonids. Additional breaches 
of barrier beach may be conducted for 
the sole purpose of reducing flood risk. 
SCWA’s planned activity was described 
in detail in our notice of proposed 
authorization prior to the 2011 IHA (76 
FR 14924; March 18, 2011); please see 
that document for a detailed description 
of SCWA’s estuary management 
activities. Aside from the additional 
elements of a jetty study, described 
below, and minor additions to SCWA’s 
biological and physical estuary 
monitoring measures, the specified 
activity remains the same as that 
described in the 2011 document. 

Dates and Duration 

The specified activity may occur at 
any time during the one-year timeframe 
(April 21, 2014, through April 20, 2015) 
of the IHA, although construction and 
maintenance of a lagoon outlet channel 
will occur only during the lagoon 
management period. In addition, there 
are certain restrictions placed on SCWA 
during the harbor seal pupping season. 
These, as well as periodicity and 
frequency of the specified activities, are 
described in further detail below. 

Specific Geographic Region 

The estuary is located about 97 km 
(60 mi) northwest of San Francisco in 
Sonoma County, near Jenner, California 
(see Figure 1 of SCWA’s application). 
The Russian River watershed 
encompasses 3,847 km2 (1,485 mi2) in 
Sonoma, Mendocino, and Lake 
Counties. The mouth of the Russian 
River is located at Goat Rock State 
Beach (see Figure 2 of SCWA’s 
application); the estuary extends from 
the mouth upstream approximately 10 
to 11 km (6–7 mi) between Austin Creek 
and the community of Duncans Mills 
(Heckel and McIver, 1994). 

Detailed Description of Activities 

Within the Russian River watershed, 
the U.S. Army Corps of Engineers 
(Corps), SCWA and the Mendocino 
County Russian River Flood Control and 
Water Conservation Improvement 
District (District) operate and maintain 
federal facilities and conduct activities 
in addition to the estuary management, 
including flood control, water diversion 
and storage, instream flow releases, 
hydroelectric power generation, channel 
maintenance, and fish hatchery 
production. As described in the notice 
of proposed IHA, NMFS issued a 2008 
Biological Opinion (BiOp) for Water 
Supply, Flood Control Operations, and 
Channel Maintenance conducted by the 
Corps, SCWA and the District in the 
Russian River watershed (NMFS, 2008). 
This BiOp found that the activities— 
including SCWA’s estuary management 
activities prior to the BiOp—authorized 
by the Corps and undertaken by SCWA 
and the District, if continued in a 
manner similar to recent historic 
practices, were likely to jeopardize the 
continued existence of ESA-listed 
salmonids and were likely to adversely 
modify critical habitat. In part, 
therefore, the BiOp requires SCWA to 
collaborate with NMFS and modify their 
estuary water level management in 
order to reduce marine influence (i.e., 
high salinity and tidal inflow) and 
promote a higher water surface 
elevation in the estuary in order to 
enhance the quality of rearing habitat 
for juvenile salmonids. SCWA is also 
required to monitor the response of 
water quality, invertebrate production, 
and salmonids in and near the estuary 
to water surface elevation management 
in the estuary-lagoon system. 

There are three components to 
SCWA’s ongoing estuary management 
activities: (1) Lagoon outlet channel 
management, during the lagoon 
management period only, required to 
accomplish the dual purposes of flood 
risk abatement and maintenance of 
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juvenile salmonid habitat; (2) traditional 
artificial breaching, with the sole 
objective of flood risk abatement; and 
(3) physical and biological monitoring 
in and near the estuary, required under 
the terms of the BiOp, to understand 
response to water surface elevation 
management in the estuary-lagoon 
system. The latter category (physical 
and biological monitoring) includes all 
ancillary beach and/or estuary 
monitoring activities, including 
topographic and geophysical beach 
surveys and biological and physical 
habitat monitoring in the estuary. 
Biological monitoring will include a 
new component—acoustic telemetry of 
tagged steelhead—during the period of 
this IHA. Please see the previously 
referenced Federal Register notice (76 
FR 14924; March 18, 2011) for detailed 
discussion of lagoon outlet channel 
management, artificial breaching, and 
other physical and biological 
monitoring activities. 

In addition to these ongoing 
management activities, SCWA will 
conduct new monitoring work at the 
mouth of the Russian River during the 
period of this IHA. This additional 
activity comprises a plan to study the 
effects of a historical, dilapidated jetty 
on the formation and maintenance of 
the Russian River estuary, as required 
under the 2008 BiOp. Through several 
phases from 1929-1948, the jetty and 
associated seawall, roadway, and 
railroad were constructed, reinforced 
and then abandoned by various entities. 
For a detailed description of the jetty 

study, please see our notice of proposed 
authorization prior to the 2013 IHA (78 
FR 14985; March 8, 2013) or SCWA’s 
‘Feasibility of Alternatives to the Goat 
Rock State Beach Jetty for Managing 
Lagoon Water Surface Elevations—A 
Study Plan’ (ESA PWA, 2011), available 
online (see Addresses). 

Comments and Responses 
We published a notice of receipt of 

SCWA’s application and proposed IHA 
in the Federal Register on March 5, 
2014 (79 FR 12472). During the thirty- 
day comment period, we received a 
letter from the Marine Mammal 
Commission (Commission). The 
Commission recommends that we issue 
the requested authorization, subject to 
inclusion of the proposed mitigation 
and monitoring measures as described 
in our notice of proposed IHA and the 
application. All measures proposed in 
the initial Federal Register notice are 
included within the IHA. 

Description of Marine Mammals in the 
Area of the Specified Activity 

The marine mammal species that may 
be harassed incidental to estuary 
management activities are the harbor 
seal, California sea lion, and the 
northern elephant seal. We presented a 
detailed discussion of the status of these 
stocks and their occurrence in the action 
area in the notice of the proposed IHA 
(79 FR 12472, March 5, 2013). 

Ongoing monthly harbor seal counts 
at the Jenner haul-out were begun by J. 
Mortenson in January 1987, with 

additional nearby haul-outs added to 
the counts thereafter. In addition, local 
resident E. Twohy began daily 
observations of seals and people at the 
Jenner haul-out in November 1989. 
These datasets note whether the mouth 
at the Jenner haul-out was opened or 
closed at each observation, as well as 
various other daily and annual patterns 
of haul-out usage (Mortenson and 
Twohy, 1994). Recently, SCWA began 
regular baseline monitoring of the haul- 
out as a component of its estuary 
management activity. In the notice of 
proposed IHA, we presented average 
daily numbers of seals observed at the 
mouth of the Russian River from 1993– 
2005 and from 2009–13 (see Table 1; 79 
FR 12472, March 5, 2013). Here, we 
present additional clarifying 
information regarding the derivation of 
mean average daily numbers of harbor 
seals observed from 2011–13 (see Table 
1 below). Averages (bottom row, Table 
1) were calculated as weighted means 
on the basis of sample size (i.e., total 
number of pinniped counts conducted 
in given month). In order to calculate a 
weighted mean, the following formula is 
used: 
[(n1 × N1) + (n2 × N2) + (n3 × N3)]/(n1 
+ n2 + n3) 

Where n = counts conducted in given 
month in Year x, N = average number 
of harbor seals observed per count in 
given month in Year x. 

Example: For the month of January, [(35 × 
116) + (35 × 108) + (26 × 51)]/(35 + 35 + 26) 
= 95.× 

TABLE 1—AVERAGE DAILY NUMBER OF SEALS OBSERVED AT RUSSIAN RIVER MOUTH FOR EACH MONTH, 2011–13 

Year Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec 

2011 ......................................................... 116 92 162 124 128 145 219 98 31 53 92 48 
Counts ...................................................... 35 35 36 31 35 30 26 25 39 34 35 35 
2012 ......................................................... 108 74 115 169 164 166 156 128 100 71 137 51 
Counts ...................................................... 35 37 35 35 36 35 39 35 35 34 27 35 
2013 ......................................................... 51 108 158 112 162 139 411 175 77 58 34 94 
Counts ...................................................... 26 17 31 35 35 34 24 35 28 33 18 35 
Mean, 2011–13 ........................................ 95 88 145 135 151 150 243 137 67 61 94 64 

Potential Effects of the Specified 
Activity on Marine Mammals 

We provided a detailed discussion of 
the potential effects of the specified 
activity on marine mammals in the 
notice of the proposed IHA (79 FR 
12472, March 5, 2013). A summary of 
anticipated effects is provided below. 

A significant body of monitoring data 
exists for pinnipeds at the mouth of the 
Russian River. In addition, pinnipeds 
have co-existed with regular estuary 
management activity for decades as well 
as with regular human use activity at 
the beach, and are likely habituated to 

human presence and activity. 
Nevertheless, SCWA’s estuary 
management activities have the 
potential to disturb pinnipeds present 
on the beach or at peripheral haul-outs 
in the estuary. During breaching 
operations, past monitoring has revealed 
that some or all of the seals present 
typically move or flush from the beach 
in response to the presence of crew and 
equipment, though some may remain 
hauled-out. No stampeding of seals—a 
potentially dangerous occurrence in 
which large numbers of animals 
succumb to mass panic and rush away 

from a stimulus—has been documented 
since SCWA developed protocols to 
prevent such events in 1999. While it is 
likely impossible to conduct required 
estuary management activities without 
provoking some response in hauled-out 
animals, precautionary mitigation 
measures, described later in this 
document, ensure that animals are 
gradually apprised of human approach. 
Under these conditions, seals typically 
exhibit a continuum of responses, 
beginning with alert movements (e.g., 
raising the head), which may then 
escalate to movement away from the 
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stimulus and possible flushing into the 
water. Flushed seals typically re-occupy 
the haul-out within minutes to hours of 
the stimulus. In addition, eight other 
haul-outs exist nearby that may 
accommodate flushed seals. In the 
absence of appropriate mitigation 
measures, it is possible that pinnipeds 
could be subject to injury, serious 
injury, or mortality, likely through 
stampeding or abandonment of pups. 

California sea lions and northern 
elephant seals, which have been noted 
only infrequently in the action area, 
have been observed as less sensitive to 
stimulus than harbor seals during 
monitoring at numerous other sites. For 
example, monitoring of pinniped 
disturbance as a result of abalone 
research in the Channel Islands showed 
that while harbor seals flushed at a rate 
of 69 percent, California sea lions 
flushed at a rate of only 21 percent. The 
rate for elephant seals declined to 0.1 
percent (VanBlaricom, 2011). In the 
event that either of these species is 
present during management activities, 
they would be expected to display a 
minimal reaction to maintenance 
activities—less than that expected of 
harbor seals. 

Although the Jenner haul-out is not 
known as a primary pupping beach, 
harbor seal pups have been observed 
during the pupping season; therefore, 
we have evaluated the potential for 
injury, serious injury or mortality to 
pups. There is a lack of published data 
regarding pupping at the mouth of the 
Russian River, but SCWA monitors have 
observed pups on the beach. No births 
were observed during recent 
monitoring, but were inferred based on 
signs indicating pupping (e.g., blood 
spots on the sand, birds consuming 
possible placental remains). Pup injury 
or mortality would be most likely to 
occur in the event of extended 
separation of a mother and pup, or 
trampling in a stampede. As discussed 
previously, no stampedes have been 
recorded since development of 
appropriate protocols in 1999. Any 
California sea lions or northern elephant 
seals present would be independent 
juveniles or adults; therefore, analysis of 
impacts on pups is not relevant for 
those species. 

Similarly, the period of mother-pup 
bonding, critical time needed to ensure 
pup survival and maximize pup health, 
is not expected to be impacted by 
estuary management activities. Harbor 
seal pups are extremely precocious, 
swimming and diving immediately after 
birth and throughout the lactation 
period, unlike most other phocids 
which normally enter the sea only after 
weaning (Lawson and Renouf, 1985; 

Cottrell et al., 2002; Burns et al., 2005). 
Lawson and Renouf (1987) investigated 
harbor seal mother-pup bonding in 
response to natural and anthropogenic 
disturbance. In summary, they found 
that the most critical bonding time is 
within minutes after birth. Although 
pupping season is defined as March 15– 
June 30, the peak of pupping season is 
typically concluded by mid-May, when 
the lagoon management period begins. 
As such, it is expected that most 
mother-pup bonding would likely be 
concluded as well. The number of 
management events during the months 
of March and April has been relatively 
low in the past, and the breaching 
activities occur in a single day over 
several hours. In addition, mitigation 
measures described later in this 
document further reduce the likelihood 
of any impacts to pups, whether through 
injury or mortality or interruption of 
mother-pup bonding. 

In summary, and based on extensive 
monitoring data, we believe that 
impacts to hauled-out pinnipeds during 
estuary management activities would be 
behavioral harassment of limited 
duration (i.e., less than one day) and 
limited intensity (i.e., temporary 
flushing at most). Stampeding, and 
therefore injury or mortality, is not 
expected—nor been documented—in 
the years since appropriate protocols 
were established (see ‘‘Mitigation’’ for 
more details). Further, the continued, 
and increasingly heavy (Figure 4; 
SCWA, 2014), use of the haul-out 
despite decades of breaching events 
indicates that abandonment of the haul- 
out is unlikely. 

Anticipated Effects on Habitat 
We provided a detailed discussion of 

the potential effects of this action on 
marine mammal habitat in the notice of 
the proposed IHA (79 FR 12472, March 
5, 2013). SCWA’s estuary management 
activities will result in temporary 
physical alteration of the Jenner haul- 
out. With barrier beach closure, seal 
usage of the beach haul-out declines, 
and the three nearby river haul-outs 
may not be available for usage due to 
rising water surface elevations. 
Breaching of the barrier beach, 
subsequent to the temporary habitat 
disturbance, will likely increase 
suitability and availability of habitat for 
pinnipeds. Biological and water quality 
monitoring will not physically alter 
pinniped habitat. 

In summary, there will be temporary 
physical alteration of the beach. 
However, natural opening and closure 
of the beach results in the same impacts 
to habitat; therefore, seals are likely 
adapted to this cycle. In addition, the 

increase in rearing habitat quality has 
the goal of increasing salmonid 
abundance, ultimately providing more 
food for seals present within the action 
area. Thus, any impacts to marine 
mammal habitat are not expected to 
cause significant or long-term 
consequences for individual marine 
mammals or their populations. 

Mitigation 
In order to issue an IHA under 

Section 101(a)(5)(D) of the MMPA, 
NMFS must set forth the permissible 
methods of taking pursuant to such 
activity, and other means of effecting 
the least practicable impact on such 
species or stock and its habitat, paying 
particular attention to rookeries, mating 
grounds, and areas of similar 
significance, and on the availability of 
such species or stock for taking for 
certain subsistence uses. 

SCWA will continue the following 
mitigation measures, as implemented 
during the previous IHAs, designed to 
minimize impact to affected species and 
stocks: 

• SCWA crews will cautiously 
approach the haul-out ahead of heavy 
equipment to minimize the potential for 
sudden flushes, which may result in a 
stampede—a particular concern during 
pupping season. 

• SCWA staff will avoid walking or 
driving equipment through the seal 
haul-out. 

• Crews on foot will make an effort to 
be seen by seals from a distance, if 
possible, rather than appearing 
suddenly at the top of the sandbar, again 
preventing sudden flushes. 

• During breaching events, all 
monitoring will be conducted from the 
overlook on the bluff along Highway 1 
adjacent to the haul-out in order to 
minimize potential for harassment. 

• A water level management event 
may not occur for more than two 
consecutive days unless flooding threats 
cannot be controlled. 

In addition, SCWA will continue 
mitigation measures specific to pupping 
season (March 15–June 30), as 
implemented in the previous IHA: 

• SCWA will maintain a one-week 
no-work period between water level 
management events (unless flooding is 
an immediate threat) to allow for an 
adequate disturbance recovery period. 
During the no-work period, equipment 
must be removed from the beach. 

• If a pup less than one week old is 
on the beach where heavy machinery 
will be used or on the path used to 
access the work location, the 
management action will be delayed 
until the pup has left the site or the 
latest day possible to prevent flooding 
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while still maintaining suitable fish 
rearing habitat. In the event that a pup 
remains present on the beach in the 
presence of flood risk, SCWA will 
consult with NMFS to determine the 
appropriate course of action. SCWA will 
coordinate with the locally established 
seal monitoring program (Stewards’ Seal 
Watch) to determine if pups less than 
one week old are on the beach prior to 
a breaching event. 

• Physical and biological monitoring 
(including topographic and geophysical 
beach surveys) will not be conducted if 
a pup less than one week old is present 
at the monitoring site or on a path to the 
site. 

• Any jetty study activities in the 
vicinity of the harbor seal haul-out will 
not occur during the pupping season. 

Equipment will be driven slowly on 
the beach and care will be taken to 
minimize the number of shutdowns and 
start-ups when the equipment is on the 
beach. All work will be completed as 
efficiently as possible, with the smallest 
amount of heavy equipment possible, to 
minimize disturbance of seals at the 
haul-out. Boats operating near river 
haul-outs during monitoring will be 
kept within posted speed limits and 
driven as far from the haul-outs as safely 
possible to minimize flushing seals. 

We have carefully evaluated SCWA’s 
planned mitigation measures and 
considered their effectiveness in past 
implementation to determine whether 
they are likely to effect the least 
practicable impact on the affected 
marine mammal species and stocks and 
their habitat. Our evaluation of potential 
measures included consideration of the 
following factors in relation to one 
another: (1) The manner in which, and 
the degree to which, the successful 
implementation of the measure is 
expected to minimize adverse impacts 
to marine mammals, (2) the proven or 
likely efficacy of the specific measure to 
minimize adverse impacts as planned; 
and (3) the practicability of the measure 
for applicant implementation. 

Any mitigation measure(s) we 
prescribe should be able to accomplish, 
have a reasonable likelihood of 
accomplishing (based on current 
science), or contribute to the 
accomplishment of one or more of the 
general goals listed below: 

• Avoidance or minimization of 
injury or death of marine mammals 
wherever possible (goals 2, 3, and 4 may 
contribute to this goal). 

• A reduction in the number (total 
number or number at biologically 
important time or location) of 
individual marine mammals exposed to 
stimuli expected to result in incidental 
take (this goal may contribute to 1, 

above, or to reducing takes by 
behavioral harassment only). 

• A reduction in the number (total 
number or number at biologically 
important time or location) of times any 
individual marine mammal would be 
exposed to stimuli expected to result in 
incidental take (this goal may contribute 
to 1, above, or to reducing takes by 
behavioral harassment only). 

• A reduction in the intensity of 
exposure to stimuli expected to result in 
incidental take (this goal may contribute 
to 1, above, or to reducing the severity 
of behavioral harassment only). 

• Avoidance or minimization of 
adverse effects to marine mammal 
habitat, paying particular attention to 
the prey base, blockage or limitation of 
passage to or from biologically 
important areas, permanent destruction 
of habitat, or temporary disturbance of 
habitat during a biologically important 
time. 

• For monitoring directly related to 
mitigation, an increase in the 
probability of detecting marine 
mammals, thus allowing for more 
effective implementation of the 
mitigation. 

Based on our evaluation of SCWA’s 
planned measures and on SCWA’s 
record of management at the mouth of 
the Russian River including information 
from monitoring of SCWA’s 
implementation of the mitigation 
measures as prescribed under the 
previous IHAs, we have determined that 
the planned mitigation measures 
provide the means of effecting the least 
practicable impact on marine mammal 
species or stocks and their habitat, 
paying particular attention to rookeries, 
mating grounds, and areas of similar 
significance. 

Monitoring and Reporting 
In order to issue an IHA for an 

activity, Section 101(a)(5)(D) of the 
MMPA states that NMFS must set forth 
‘‘requirements pertaining to the 
monitoring and reporting of such 
taking’’. The MMPA implementing 
regulations at 50 CFR 216.104(a)(13) 
indicate that requests for incidental take 
authorizations must include the 
suggested means of accomplishing the 
necessary monitoring and reporting that 
will result in increased knowledge of 
the species and of the level of taking or 
impacts on populations of marine 
mammals that are expected to be 
present in the proposed action area. 

Any monitoring requirement we 
prescribe should accomplish one or 
more of the following general goals: 

1. An increase in the probability of 
detecting marine mammals, both within 
defined zones of effect (thus allowing 

for more effective implementation of the 
mitigation) and in general to generate 
more data to contribute to the analyses 
mentioned below; 

2. An increase in our understanding 
of how many marine mammals are 
likely to be exposed to stimuli that we 
associate with specific adverse effects, 
such as behavioral harassment or 
hearing threshold shifts; 

3. An increase in our understanding 
of how marine mammals respond to 
stimuli expected to result in incidental 
take and how anticipated adverse effects 
on individuals may impact the 
population, stock, or species 
(specifically through effects on annual 
rates of recruitment or survival) through 
any of the following methods: 

• Behavioral observations in the 
presence of stimuli compared to 
observations in the absence of stimuli 
(need to be able to accurately predict 
pertinent information, e.g., received 
level, distance from source); 

• Physiological measurements in the 
presence of stimuli compared to 
observations in the absence of stimuli 
(need to be able to accurately predict 
pertinent information, e.g., received 
level, distance from source); 

• Distribution and/or abundance 
comparisons in times or areas with 
concentrated stimuli versus times or 
areas without stimuli; 

4. An increased knowledge of the 
affected species; or 

5. An increase in our understanding 
of the effectiveness of certain mitigation 
and monitoring measures. 

SCWA submitted a marine mammal 
monitoring plan as part of the IHA 
application. It can be found on the 
Internet at http://www.nmfs.noaa.gov/
pr/permits/incidental.htm. The plan has 
been successfully implemented by 
SCWA under previous IHAs. The 
purpose of this monitoring plan, which 
is carried out collaboratively with the 
Stewards of the Coasts and Redwoods 
(Stewards) organization, is to detect the 
response of pinnipeds to estuary 
management activities at the Russian 
River estuary. SCWA has designed the 
plan both to satisfy the requirements of 
the IHA, and to address the following 
questions of interest: 

1. Under what conditions do 
pinnipeds haul out at the Russian River 
estuary mouth at Jenner? 

2. How do seals at the Jenner haul-out 
respond to activities associated with the 
construction and maintenance of the 
lagoon outlet channel and artificial 
breaching activities? 

3. Does the number of seals at the 
Jenner haul-out significantly differ from 
historic averages with formation of a 
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summer (May 15 to October 15) lagoon 
in the Russian River estuary? 

4. Are seals at the Jenner haul-out 
displaced to nearby river and coastal 
haul-outs when the mouth remains 
closed in the summer? 

Monitoring Measures 
In summary, monitoring includes the 

following: 
Baseline Monitoring—Seals at the 

Jenner haul-out are counted twice 
monthly for the term of the IHA. This 
baseline information will provide 
SCWA with details that may help to 
plan estuary management activities in 
the future to minimize pinniped 
interaction. This census begins at local 
dawn and continues for eight hours. All 
seals hauled out on the beach are 
counted every thirty minutes from the 
overlook on the bluff along Highway 1 
adjacent to the haul-out using spotting 
scopes. Monitoring may conclude for 
the day if weather conditions affect 
visibility (e.g., heavy fog in the 
afternoon). Counts are scheduled for 
two days out of each month, with the 
intention of capturing a low and high 
tide each in the morning and afternoon. 
Depending on how the sandbar is 
formed, seals may haul out in multiple 
groups at the mouth. At each thirty- 
minute count, the observer indicates 
where groups of seals are hauled out on 
the sandbar and provides a total count 
for each group. If possible, adults and 
pups are counted separately. 

In addition to the census data, 
disturbances of the haul-out are 
recorded. The method for recording 
disturbances follows those in Mortenson 
(1996). Disturbances will be recorded on 
a three-point scale that represents an 
increasing seal response to the 
disturbance. The time, source, and 
duration of the disturbance, as well as 
an estimated distance between the 
source and haul-out, are recorded. It 
should be noted that only responses 
falling into Mortenson’s Levels 2 and 3 
(i.e., movement or flight) will be 
considered as harassment under the 
MMPA under the terms of the IHA. 
Weather conditions are recorded at the 
beginning of each census. These include 
temperature, percent cloud cover, and 
wind speed (Beaufort scale). Tide levels 
and estuary water surface elevations are 
correlated to the monitoring start and 
end times. 

In an effort towards understanding 
possible relationships between use of 
the Jenner haul-out and nearby coastal 
and river haul-outs, several other haul- 
outs on the coast and in the Russian 
River estuary are monitored as well (see 
Figure 4 of SCWA’s application). The 
peripheral haul-outs are visited for ten- 

minute counts twice during each 
baseline monitoring day. All pinnipeds 
hauled out were counted from the same 
vantage point(s) at each haul-out using 
a spotting scope or binoculars. 

Estuary Management Event 
Monitoring—Activities associated with 
artificial breaching or initial 
construction of the outlet channel, as 
well as the maintenance of the channel 
that may be required, will be monitored 
for disturbances to the seals at the 
Jenner haul-out. A one-day pre-event 
channel survey will be made within one 
to three days prior to constructing the 
outlet channel. The haul-out will be 
monitored on the day the outlet channel 
is constructed and daily for up to the 
maximum two days allowed for channel 
excavation activities. Monitoring will 
also occur on each day that the outlet 
channel is maintained using heavy 
equipment for the duration of the lagoon 
management period. Monitoring will 
correspond with that described under 
the ‘‘Baseline’’ section previously, with 
the exception that management activity 
monitoring duration is defined by event 
duration, rather than being set at eight 
hours. On the day of the management 
event, pinniped monitoring begins at 
least one hour prior to the crew and 
equipment accessing the beach work 
area and continues through the duration 
of the event, until at least one hour after 
the crew and equipment leave the 
beach. 

In an attempt to understand whether 
seals from the Jenner haul-out are 
displaced to coastal and river haul-outs 
nearby when management events occur, 
other nearby haul-outs are monitored 
concurrently with monitoring of outlet 
channel construction and maintenance 
activities. This provides an opportunity 
to qualitatively assess whether these 
haul-outs are being used by seals 
displaced from the Jenner haul-out. This 
monitoring will not provide definitive 
results regarding displacement to nearby 
coastal and river haul-outs, as 
individual seals are not marked, but is 
useful in tracking general trends in 
haul-out use during disturbance. As 
volunteers are required to monitor these 
peripheral haul-outs, haul-out locations 
may need to be prioritized if there are 
not enough volunteers available. In that 
case, priority will be assigned to the 
nearest haul-outs (North Jenner and 
Odin Cove), followed by the Russian 
River estuary haul-outs, and finally the 
more distant coastal haul-outs. 

For all counts, the following 
information will be recorded in thirty- 
minute intervals: (1) Pinniped counts, 
by species; (2) behavior; (3) time, source 
and duration of any disturbance; (4) 
estimated distances between source of 

disturbance and pinnipeds; (5) weather 
conditions (e.g., temperature, wind); 
and (5) tide levels and estuary water 
surface elevation. 

Monitoring During Pupping Season— 
As described previously, the pupping 
season is defined as March 15 to June 
30. Baseline, lagoon outlet channel, and 
artificial breaching monitoring during 
the pupping season will include records 
of neonate (pups less than one week 
old) observations. Characteristics of a 
neonate pup include: Body weight less 
than 15 kg; thin for their body length; 
an umbilicus or natal pelage present; 
wrinkled skin; and awkward or jerky 
movements on land. SCWA will 
coordinate with the Seal Watch 
monitoring program to determine if 
pups less than one week old are on the 
beach prior to a water level management 
event. 

If, during monitoring, observers sight 
any pup that might be abandoned, 
SCWA will contact the NMFS stranding 
response network immediately and also 
report the incident to NMFS’ West Coast 
Regional Office and Office of Protected 
Resources within 48 hours. Observers 
will not approach or move the pup. 
Potential indications that a pup may be 
abandoned are no observed contact with 
adult seals, no movement of the pup, 
and the pup’s attempts to nurse are 
rebuffed. 

Reporting 

SCWA is required to submit a report 
on all activities and marine mammal 
monitoring results to the Office of 
Protected Resources, NMFS, and the 
West Coast Regional Administrator, 
NMFS, 90 days prior to the expiration 
of the IHA if a renewal is sought, or 
within 90 days of the expiration of the 
permit otherwise. This annual report 
will also be distributed to California 
State Parks and Stewards, and would be 
available to the public on SCWA’s Web 
site. This report will contain the 
following information: 

• The number of pinnipeds taken, by 
species and age class (if possible); 

• Behavior prior to and during water 
level management events; 

• Start and end time of activity; 
• Estimated distances between source 

and pinnipeds when disturbance 
occurs; 

• Weather conditions (e.g., 
temperature, wind); 

• Haul-out reoccupation time of any 
pinnipeds based on post-activity 
monitoring; 

• Tide levels and estuary water 
surface elevation; and 

• Seal census from bi-monthly and 
nearby haul-out monitoring. 
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The annual report includes 
descriptions of monitoring 
methodology, tabulation of estuary 
management events, summary of 
monitoring results, and discussion of 
problems noted and proposed remedial 
measures. SCWA will report any injured 
or dead marine mammals to NMFS’ 
West Coast Regional Office and Office of 
Protected Resources. 

Summary of Previous Monitoring 

SCWA complied with the mitigation 
and monitoring required under all 
previous authorizations. In accordance 
with the 2013 IHA, SCWA submitted a 
Report of Activities and Monitoring 
Results, covering the period of January 
1 through December 31, 2013. Previous 
monitoring reports (available at 
www.nmfs.noaa.gov/pr/permits/
incidental.htm) provided additional 
analysis of monitoring results from 
2009–12. A barrier beach was formed 
eleven times during 2013, but SCWA 
was required to implement artificial 
breaching for only five of these closure 
events (note that the fifth such event 
occurred on January 2, 2014, following 
bar closure on December 24, 2013, and 
is not discussed in SCWA’s current 
2013 monitoring report). The Russian 
River outlet was closed to the ocean for 
a total of 104 days in 2013, including 
extended closures totaling 56 days 
during the lagoon management period. 
However, these closures all culminated 
in natural breaches and no outlet 
channel management events were 

required. In January 2012, the barrier 
beach was artificially breached after two 
days of breaching activity. There were 
also several periods over the course of 
the year where the barrier beach closed 
or became naturally perched and then 
subsequently breached naturally 
(SCWA, 2013). In 2011, no water level 
management activities occurred (SCWA, 
2012). In 2010, one lagoon management 
event and two artificial breaching events 
occurred (SCWA, 2011). Pinniped 
monitoring occurred no more than three 
days before, the day of, and the day after 
each water level management activity. 
In addition, SCWA conducted biological 
and physical monitoring as described 
previously. During the course of these 
activities, SCWA did not exceed the 
take levels authorized under the 
relevant IHAs. We provided a detailed 
description of previous monitoring 
results in the notice of the proposed 
IHA (79 FR 12472, March 5, 2013). 

Estimated Take by Incidental 
Harassment 

Except with respect to certain 
activities not pertinent here, section 
3(18) of the MMPA defines 
‘‘harassment’’ as: ‘‘. . . any act of 
pursuit, torment, or annoyance which (i) 
has the potential to injure a marine 
mammal or marine mammal stock in the 
wild; or (ii) has the potential to disturb 
a marine mammal or marine mammal 
stock in the wild by causing disruption 
of behavioral patterns, including, but 
not limited to, migration, breathing, 

nursing, breeding, feeding, or 
sheltering.’’ The former is termed Level 
A harassment and the latter is termed 
Level B harassment. 

We are authorizing SCWA to take 
harbor seals, California sea lions, and 
northern elephant seals, by Level B 
harassment only, incidental to estuary 
management activities. These activities, 
involving increased human presence 
and the use of heavy equipment and 
support vehicles, are expected to harass 
pinnipeds present at the haul-out 
through behavioral disturbance only. In 
addition, monitoring activities 
prescribed in the BiOp may result in 
harassment of additional individuals at 
the Jenner haul-out and at the three 
haul-outs located in the estuary. 
Estimates of the number of harbor seals, 
California sea lions, and northern 
elephant seals that may be harassed by 
the activities is based upon the number 
of potential events associated with 
Russian River estuary management 
activities and the average number of 
individuals of each species that are 
present during conditions appropriate to 
the activity. As described previously in 
this document, monitoring effort at the 
mouth of the Russian River has shown 
that the number of seals utilizing the 
haul-out declines during bar-closed 
conditions. Tables 2 and 3 detail the 
total number of authorized takes. 
Methodology of take estimation was 
discussed in detail in our notice of 
proposed IHA (79 FR 12472, March 5, 
2013). 

TABLE 2—ESTIMATED NUMBER OF HARBOR SEAL TAKES RESULTING FROM RUSSIAN RIVER ESTUARY MANAGEMENT 
ACTIVITIES 

Number of animals expected to occur a Number of events b c 
Potential total number of 
individual animals that 

may be taken 

Lagoon Outlet Channel Management (May 15 to October 15) 

Implementation: 104 d .................................................... Implementation: 3 .......................................................... Implementation: 312 
Maintenance and Monitoring: 

May: 53 
June: 102 
July: 104 
Aug: 17 
Sept: 17 
Oct. 25 

Maintenance: 
May 1 
June–Sept: 4/month 
Oct: 1 

Monitoring: 
June–Sept: 2/month 
Oct: 1 

Maintenance: 1,038. 

Monitoring: 505 

Total: 1,855 

Artificial Breaching 

Oct: 25 ............................................................................ Oct: 2 ............................................................................. Oct: 50 
Nov: 53 ........................................................................... Nov: 2 ............................................................................ Nov: 106 
Dec: 34 ........................................................................... Dec: 2 ............................................................................ Dec: 68 
Jan: 32 ........................................................................... Jan: 1 ............................................................................. Jan: 32 
Feb: 134 ......................................................................... Feb: 1 ............................................................................ Feb: 134 
Mar: 224 ......................................................................... Mar: 1 ............................................................................ Mar: 224 
Apr: 80 ............................................................................ Apr: 1 ............................................................................. Apr: 80 
May: 53 .......................................................................... May: 1 ............................................................................ May: 53 
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TABLE 2—ESTIMATED NUMBER OF HARBOR SEAL TAKES RESULTING FROM RUSSIAN RIVER ESTUARY MANAGEMENT 
ACTIVITIES—Continued 

Number of animals expected to occur a Number of events b c 
Potential total number of 
individual animals that 

may be taken 

11 events maximum ...................................................... Total: 747 

Topographic and Geophysical Beach Surveys 

Jan: 95 ........................................................................... 1 topographic survey/month; ......................................... Jan: 95 + 10 
Feb: 88 ........................................................................... 100 percent of animals present .................................... Feb: 88 + 9 
Mar: 145 ......................................................................... Jun–Feb; 10 percent of animals ................................... Mar: 15 
Apr: 135 .......................................................................... present Mar–May .......................................................... Apr: 14 
May: 151 ........................................................................ ........................................................................................ May: 15 
Jun: 150 ......................................................................... ........................................................................................ Jun: 150 
Jul: 243 ........................................................................... 2 geophysical surveys/month, Sep–Dec; 1/month, Jul– 

Aug, Jan–Feb; 10 percent of animals present.
Jul: 243 + 24 

Aug: 137 ......................................................................... ........................................................................................ Aug: 137 + 14 
Sep: 67 ........................................................................... ........................................................................................ Sep: 67 + 13 
Oct: 61 ............................................................................ ........................................................................................ Oct: 61 + 12 
Nov: 94 ........................................................................... ........................................................................................ Nov: 94 + 19 
Dec: 64 ........................................................................... ........................................................................................ Dec: 64 + 13 

Total: 1,043 + 114 = 1,157 

Biological and Physical Habitat Monitoring in the Estuary 

1e .................................................................................... 121 ................................................................................. 121 

Total ........................................................................ ........................................................................................ 3,880 

a For Lagoon Outlet Channel Management and Artificial Breaching, average daily number of animals corresponds with data from Table 2. For 
Topographic and Geophysical Beach Surveys, average daily number of animals corresponds with 2011–13 data from Table 1. 

b For implementation of the lagoon outlet channel, an event is defined as a single, two-day episode. It is assumed that the same individual 
seals would be hauled out during a single event. For the remaining activities, an event is defined as a single day on which an activity occurs. 
Some events may include multiple activities. 

c Number of events for artificial breaching derived from historical data. The average number of events for each month was rounded up to the 
nearest whole number; estimated number of events for December was increased from one to two because multiple closures resulting from storm 
events have occurred in recent years during that month. These numbers likely represent an overestimate, as the average annual number of 
events is six. 

d Although implementation could occur at any time during the lagoon management period, the highest daily average per month from the lagoon 
management period was used. 

e Based on past experience, SCWA expects that no more than one seal may be present, and thus have the potential to be disturbed, at each 
of the three river haul-outs. Number of events includes addition of acoustic telemetry surveys. 

TABLE 3—ESTIMATED NUMBER OF CALIFORNIA SEA LION AND ELEPHANT SEAL TAKES RESULTING FROM RUSSIAN RIVER 
ESTUARY MANAGEMENT ACTIVITIES 

Species 

Number of 
animals 

expected to 
occur a 

Number of 
events a 

Potential total 
number of indi-
vidual animals 
that may be 

taken 

Lagoon Outlet Channel Management (May 15 to October 15) 

California sea lion (potential to encounter once per event) ............................................ 1 6 6 
Northern elephant seal (potential to encounter once per event) .................................... 1 6 6 

Artificial Breaching 

California sea lion (potential to encounter once per month, Oct–May) .......................... 1 8 8 
Northern elephant seal (potential to encounter once per month, Oct–May) .................. 1 8 8 

Topographic and Geophysical Beach Surveys 

California sea lion (potential to encounter once per month year-round for topo-
graphical surveys; potential to encounter once per month Jul–Feb for geophysical 
surveys) ........................................................................................................................ 1 20 20 

Northern elephant seal (potential to encounter once per month year-round for topo-
graphical surveys; potential to encounter once per month Jul–Feb for geophysical 
surveys) ........................................................................................................................ 1 20 20 

Biological and Physical Habitat Monitoring in the Estuary 

California sea lion (potential to encounter once per month, Jul–Feb) ............................ 1 8 8 
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TABLE 3—ESTIMATED NUMBER OF CALIFORNIA SEA LION AND ELEPHANT SEAL TAKES RESULTING FROM RUSSIAN RIVER 
ESTUARY MANAGEMENT ACTIVITIES—Continued 

Species 

Number of 
animals 

expected to 
occur a 

Number of 
events a 

Potential total 
number of indi-
vidual animals 
that may be 

taken 

Northern elephant seal (potential to encounter once per month, Jul–Feb) .................... 1 8 8 

Total: 
California sea lion ..................................................................................................... ............................ ............................ 42 
Elephant seal ............................................................................................................ ............................ ............................ 42 

a SCWA expects that California sea lions and/or northern elephant seals could occur during any month of the year, but that any such occur-
rence would be infrequent and unlikely to occur more than once per month. 

Analyses and Determinations 

Negligible Impact Analysis 
NMFS has defined ‘‘negligible 

impact’’ in 50 CFR 216.103 as ‘‘. . . an 
impact resulting from the specified 
activity that cannot be reasonably 
expected to, and is not reasonably likely 
to, adversely affect the species or stock 
through effects on annual rates of 
recruitment or survival.’’ A negligible 
impact finding is based on the lack of 
likely adverse effects on annual rates of 
recruitment or survival (i.e., population- 
level effects). An estimate of the number 
of Level B harassment takes alone is not 
enough information on which to base an 
impact determination. In addition to 
considering estimates of the number of 
marine mammals that might be ‘‘taken’’ 
through behavioral harassment, we 
consider other factors, such as the likely 
nature of any responses (e.g., intensity, 
duration), the context of any responses 
(e.g., critical reproductive time or 
location, migration), as well as the 
number and nature of estimated Level A 
harassment takes, the number of 
estimated mortalities, and effects on 
habitat. 

Although SCWA’s estuary 
management activities may disturb 
pinnipeds hauled out at the mouth of 
the Russian River, as well as those 
hauled out at several locations in the 
estuary during recurring monitoring 
activities, impacts are occurring to a 
small, localized group of animals. While 
these impacts can occur year-round, 
they occur sporadically and for limited 
duration (e.g., a maximum of two 
consecutive days for water level 
management events). Seals will likely 
become alert or, at most, flush into the 
water in reaction to the presence of 
crews and equipment on the beach. 
While disturbance may occur during a 
sensitive time (during the March 15– 
June 30 pupping season), mitigation 
measures have been specifically 
designed to further minimize harm 
during this period and eliminate the 

possibility of pup injury or mother-pup 
separation. 

No injury, serious injury, or mortality 
is anticipated, nor is the proposed 
action likely to result in long-term 
impacts such as permanent 
abandonment of the haul-out. Injury, 
serious injury, or mortality to pinnipeds 
would likely result from startling 
animals inhabiting the haul-out into a 
stampede reaction, or from extended 
mother-pup separation as a result of 
such a stampede. Long-term impacts to 
pinniped usage of the haul-out could 
result from significantly increased 
presence of humans and equipment on 
the beach. To avoid these possibilities, 
we have worked with SCWA to develop 
the previously described mitigation 
measures. These are designed to reduce 
the possibility of startling pinnipeds, by 
gradually apprising them of the 
presence of humans and equipment on 
the beach, and to reduce the possibility 
of impacts to pups by eliminating or 
altering management activities on the 
beach when pups are present and by 
setting limits on the frequency and 
duration of events during pupping 
season. During the past fifteen years of 
flood control management, 
implementation of similar mitigation 
measures has resulted in no known 
stampede events and no known injury, 
serious injury, or mortality. Over the 
course of that time period, management 
events have generally been infrequent 
and of limited duration. 

No pinniped stocks for which 
incidental take is authorized are listed 
as threatened or endangered under the 
ESA or determined to be strategic or 
depleted under the MMPA. Recent data 
suggests that harbor seal populations 
have reached carrying capacity; 
populations of California sea lions and 
northern elephant seals in California are 
also considered healthy. 

In summary, and based on extensive 
monitoring data, we believe that 
impacts to hauled-out pinnipeds during 
estuary management activities would be 

behavioral harassment of limited 
duration (i.e., less than one day) and 
limited intensity (i.e., temporary 
flushing at most). Stampeding, and 
therefore injury or mortality, is not 
expected—nor been documented—in 
the years since appropriate protocols 
were established (see ‘‘Mitigation’’ for 
more details). Further, the continued, 
and increasingly heavy (Figure 4; 
SCWA, 2014), use of the haul-out 
despite decades of breaching events 
indicates that abandonment of the haul- 
out is unlikely. Based on the analysis 
contained herein of the likely effects of 
the specified activity on marine 
mammals and their habitat, and taking 
into consideration the implementation 
of the planned monitoring and 
mitigation measures, we find that the 
total marine mammal take from SCWA’s 
estuary management activities will have 
a negligible impact on the affected 
marine mammal species or stocks. 

Small Numbers Analysis 
The authorized number of animals 

taken for each species of pinniped can 
be considered small relative to the 
population size. There are an estimated 
30,196 harbor seals in the California 
stock, 296,750 California sea lions, and 
124,000 northern elephant seals in the 
California breeding population. Based 
on extensive monitoring effort specific 
to the affected haul-out and historical 
data on the frequency of the specified 
activity, we are proposing to authorize 
take, by Level B harassment only, of 
3,880 harbor seals, 42 California sea 
lions, and 42 northern elephant seals, 
representing 12.8, 0.01, and 0.03 percent 
of the populations, respectively. 
However, this represents an 
overestimate of the number of 
individuals harassed over the duration 
of the IHA, because these totals 
represent much smaller numbers of 
individuals that may be harassed 
multiple times. Based on the analysis 
contained herein of the likely effects of 
the specified activity on marine 
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mammals and their habitat, and taking 
into consideration the implementation 
of the mitigation and monitoring 
measures, we find that small numbers of 
marine mammals will be taken relative 
to the populations of the affected 
species or stocks. 

Impact on Availability of Affected 
Species for Taking for Subsistence Uses 

There are no relevant subsistence uses 
of marine mammals implicated by this 
action. Therefore, we have determined 
that the total taking of affected species 
or stocks would not have an unmitigable 
adverse impact on the availability of 
such species or stocks for taking for 
subsistence purposes. 

Endangered Species Act (ESA) 
No species listed under the ESA are 

expected to be affected by these 
activities. Therefore, we have 
determined that a section 7 consultation 
under the ESA is not required. SCWA 
and the Corps consulted with NMFS 
under section 7 of the ESA regarding the 
potential effects of their operations and 
maintenance activities, including 
SCWA’s estuary management program, 
on ESA-listed salmonids. As a result of 
this consultation, NMFS issued the 
Russian River Biological Opinion 
(NMFS, 2008), including Reasonable 
and Prudent Alternatives, which 
prescribes modifications to SCWA’s 
estuary management activities. The 
effects of the planned activities and 
authorized take would not cause 
additional effects for which section 7 
consultation would be required. 

National Environmental Policy Act 
(NEPA) 

In compliance with the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321 et seq.), as implemented by 
the regulations published by the 
Council on Environmental Quality (40 
CFR parts 1500–1508), and NOAA 
Administrative Order 216–6, we 
prepared an Environmental Assessment 
(EA) to consider the direct, indirect and 
cumulative effects to the human 
environment resulting from issuance of 
the original IHA to SCWA for the 
specified activities and found that it 
would not result in any significant 
impacts to the human environment. We 
signed a Finding of No Significant 
Impact (FONSI) on March 30, 2010. We 
have reviewed SWCA’s application for a 
renewed IHA for ongoing estuary 
management activities for 2014 and the 
2013 monitoring report. Based on that 
review, we have determined that the 
proposed action follows closely the 
IHAs issued and implemented in 2010– 
13 and does not present any substantial 

changes, or significant new 
circumstances or information relevant to 
environmental concerns which would 
require a supplement to the 2010 EA or 
preparation of a new NEPA document. 
Therefore, we have determined that a 
new or supplemental EA or 
Environmental Impact Statement is 
unnecessary, and reaffirm the existing 
FONSI for this action. The 2010 EA and 
FONSI for this action are available for 
review at www.nmfs.noaa.gov/pr/
permits/incidental.htm. 

Authorization 

As a result of these determinations, 
we have issued an IHA to SCWA to 
conduct estuary management activities 
in the Russian River from the period of 
April 21, 2014, through April 20, 2015, 
provided the previously mentioned 
mitigation, monitoring, and reporting 
requirements are implemented. 

Dated: April 8, 2014. 
Donna S. Wieting, 
Director, Office of Protected Resources, 
National Marine Fisheries Service. 
[FR Doc. 2014–08156 Filed 4–10–14; 8:45 am] 

BILLING CODE 3510–22–P 

COMMITTEE FOR PURCHASE FROM 
PEOPLE WHO ARE BLIND OR 
SEVERELY DISABLED 

Procurement List; Additions and 
Deletions 

AGENCY: Committee for Purchase From 
People Who Are Blind or Severely 
Disabled. 
ACTION: Additions to and deletions from 
the Procurement List. 

SUMMARY: This action adds services to 
the Procurement List that will be 
provided by nonprofit agencies 
employing persons who are blind or 
have other severe disabilities, and 
deletes services from the Procurement 
List previously provided by such 
agencies. 

DATES: Effective Date: 5/12/2014. 
ADDRESSES: Committee for Purchase 
From People Who Are Blind or Severely 
Disabled, 1401 S. Clark Street, Suite 
10800, Arlington, Virginia 22202–4149. 
FOR FURTHER INFORMATION CONTACT: 
Barry S. Lineback, Telephone: (703) 
603–7740, Fax: (703) 603–0655, or email 
CMTEFedReg@AbilityOne.gov. 
SUPPLEMENTARY INFORMATION: 

Additions 

On 2/7/2014 (79 FR 7428), the 
Committee for Purchase From People 
Who Are Blind or Severely Disabled 

published notice of proposed additions 
to the Procurement List. 

After consideration of the material 
presented to it concerning capability of 
qualified nonprofit agencies to provide 
the services and impact of the additions 
on the current or most recent 
contractors, the Committee has 
determined that the services listed 
below are suitable for procurement by 
the Federal Government under 41 U.S.C. 
8501–8506 and 41 CFR 51–2.4. 

Regulatory Flexibility Act Certification 
I certify that the following action will 

not have a significant impact on a 
substantial number of small entities. 
The major factors considered for this 
certification were: 

1. The action will not result in any 
additional reporting, recordkeeping or 
other compliance requirements for small 
entities other than the small 
organizations that will provide the 
services to the Government. 

2. The action will result in 
authorizing small entities to provide the 
services to the Government. 

3. There are no known regulatory 
alternatives which would accomplish 
the objectives of the Javits-Wagner- 
O’Day Act (41 U.S.C. 8501–8506) in 
connection with the services proposed 
for addition to the Procurement List. 

End of Certification 
Accordingly, the following services 

are added to the Procurement List: 

Services 
Service Type/Location: Janitorial Service, 

Department of Homeland Security 
(DHS), Immigration and Customs 
Enforcement (ICE), Executive Office for 
Immigration Review, Oakdale Service 
Processing Center, 1010 East Whatley 
Road, Oakdale, LA 

NPA: Calcasieu Association for Retarded 
Citizens, Inc., Lake Charles, LA 

Contracting Activity: DEPT OF HOMELAND 
SECURITY, U.S. IMMIGRATION AND 
CUSTOMS ENFORCEMENT, 
COMPLIANCE & REMOVALS, 
WASHINGTON, DC 

Service Type/Location: Furniture Design and 
Configuration Service, Pennsylvania 
National Guard, 1167 Utility Road, Fort 
Indiantown Gap, PA. 

NPA: Industries for the Blind, Inc., West 
Allis, WI 

Contracting Activity: DEPT OF THE ARMY, 
W7NX USPFO ACTIVITY PA ARNG, 
ANNVILLE, PA 

Deletions 
On 2/28/2014 (79 FR 11422–11423), 

the Committee for Purchase From 
People Who Are Blind or Severely 
Disabled published notice of proposed 
deletions from the Procurement List. 

After consideration of the relevant 
matter presented, the Committee has 
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determined that the services listed 
below are no longer suitable for 
procurement by the Federal Government 
under 41 U.S.C. 8501–8506 and 41 CFR 
51–2.4. 

Regulatory Flexibility Act Certification 
I certify that the following action will 

not have a significant impact on a 
substantial number of small entities. 
The major factors considered for this 
certification were: 

1. The action will not result in 
additional reporting, recordkeeping or 
other compliance requirements for small 
entities. 

2. The action may result in 
authorizing small entities to provide the 
services to the Government. 

3. There are no known regulatory 
alternatives which would accomplish 
the objectives of the Javits-Wagner- 
O’Day Act (41 U.S.C. 8501–8506) in 
connection with the services deleted 
from the Procurement List. 

End of Certification 
Accordingly, the following services 

are deleted from the Procurement List: 

Services 

Service Type/Location: Janitorial/Custodial 
Service, Department of Veterans Affairs: 
Community Based Outpatient Clinic, 165 
E. Apple Avenue, Muskegon, MI 

NPA: Goodwill Industries of West Michigan, 
Inc., Muskegon, MI 

Contracting Activity: DEPARTMENT OF 
VETERANS AFFAIRS, 515–BATTLE 
CREEK, BATTLE CREEK, MI 

Service Type/Location: Janitorial/Custodial 
Service, U.S. Army Reserve Center, 9225 
Peebles Road North Hills, Allison Park, 
PA 

NPA: Life’sWork of Western PA, Pittsburgh, 
PA 

Contracting Activity: DEPT OF THE ARMY, 
W6QM MICC CTR–FT DIX (RC), FORT 
DIX, NJ 

Barry S. Lineback, 
Director, Business Operations. 
[FR Doc. 2014–08153 Filed 4–10–14; 8:45 am] 

BILLING CODE 6353–01–P 

COMMITTEE FOR PURCHASE FROM 
PEOPLE WHO ARE BLIND OR 
SEVERELY DISABLED 

Procurement List; Proposed Additions 
and Deletion 

AGENCY: Committee for Purchase From 
People Who Are Blind or Severely 
Disabled. 
ACTION: Proposed Additions to and 
Deletion from the Procurement List. 

SUMMARY: The Committee is proposing 
to add products and a service to the 
Procurement List that will be furnished 

by nonprofit agencies employing 
persons who are blind or have other 
severe disabilities, and delete a service 
previously provided by such agency. 
COMMENTS MUST BE RECEIVED ON OR 
BEFORE: 5/12/2014. 
ADDRESSES: Committee for Purchase 
From People Who Are Blind or Severely 
Disabled, 1401 S. Clark Street, Suite 
10800, Arlington, Virginia 22202–4149. 
FOR FURTHER INFORMATION OR TO SUBMIT 
COMMENTS CONTACT: Barry S. Lineback, 
Telephone: (703) 603–7740, Fax: (703) 
603–0655, or email CMTEFedReg@
AbilityOne.gov. 
SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 USC 
8503 (a)(2) and 41 CFR 51–2.3. Its 
purpose is to provide interested persons 
an opportunity to submit comments on 
the proposed actions. 

Additions 
If the Committee approves the 

proposed additions, the entities of the 
Federal Government identified in this 
notice will be required to procure the 
products and service listed below from 
nonprofit agencies employing persons 
who are blind or have other severe 
disabilities. 

The following products and service 
are proposed for addition to the 
Procurement List for production by the 
nonprofit agencies listed: 

Products 

Belt, Rigger’s, FREE 

NSN: 8415–01–576–9712—Size Small 
NSN: 8415–01–576–9715—Size Medium 
NSN: 8415–01–576–9729—Size Large 
NSN: 8415–01–576–9744—Size X-Large 
NSN: 8415–01–576–9884—Size XX-Large 
NSN: 8415–01–576–9708—Size X-Small 
NPA: Travis Association for the Blind, 

Austin, TX 
Contracting Activity: DEPT OF THE ARMY, 

W6QK ACC–APG NATICK, NATICK, 
MA 

COVERAGE: C-List for 100% of the 
requirement of the Department of the 
Army, as aggregated by the Army 
Contracting Command—Aberdeen 
Proving Ground, Natick Contracting 
Division, Natick MA. 

NSN: MR 10654—Bottle, Single Wall 
NPA: Winston-Salem Industries for the 

Blind, Inc., Winston-Salem, NC 
Contracting Activity: DEFENSE 

COMMISSARY AGENCY, FORT LEE, 
VA 

COVERAGE: C-List for the requirements of 
military commissaries and exchanges as 
aggregated by the Defense Commissary 
Agency. 

NSN: 7510–00–272–9662—Staples, Standard, 
Full Strip 

NPA: Winston-Salem Industries for the 
Blind, Inc., Winston-Salem, NC 

Contracting Activity: GENERAL SERVICES 
ADMINISTRATION, NEW YORK, NY 

COVERAGE: A-List for the Total Government 
Requirement as aggregated by the 
General Services Administration. 

Jacket, Tanker, USMC, Pewter Gray 

NSN: 8415–00–NIB–1053—Size 38R 
NSN: 8415–00–NIB–1054—Size 38L 
NSN: 8415–00–NIB–1055—Size 38XL 
NSN: 8415–00–NIB–1056—Size 40S 
NSN: 8415–00–NIB–1057—Size 40R 
NSN: 8415–00–NIB–1058—Size 40L 
NSN: 8415–00–NIB–1059—Size 40XL 
NSN: 8415–00–NIB–1092—Size 42S 
NSN: 8415–00–NIB–1093—Size 42R 
NSN: 8415–00–NIB–1094—Size 42L 
NSN: 8415–00–NIB–1095—Size 42XL 
NSN: 8415–00–NIB–1096—Size 44S 
NSN: 8415–00–NIB–1097—Size 44R 
NSN: 8415–00–NIB–1098—Size 44L 
NSN: 8415–00–NIB–1099—Size 44XL 
NSN: 8415–00–NIB–1100—Size 46S 
NSN: 8415–00–NIB–1101—Size 46R 
NSN: 8415–00–NIB–1102—Size 46L 
NSN: 8415–00–NIB–1103—Size 46XL 
NSN: 8415–00–NIB–1104—Size 48R 
NSN: 8415–00–NIB–1105—Size 48L 
NSN: 8415–00–NIB–1106—Size 48XL 
NSN: 8415–00–NIB–1107—Size 50R 
NSN: 8415–00–NIB–1108—Size 50L 
NSN: 8415–00–NIB–1109—Size 50XL 
NSN: 8415–00–NIB–1110—Size 52R 
NSN: 8415–00–NIB–1111—Size 52L 
NSN: 8415–00–NIB–1112—Size 54R 
NSN: 8415–00–NIB–1113—Size 54L 
NPA: Lions Services, Inc., Charlotte, NC 
Contracting Activity: DEPT OF THE NAVY, 

COMMANDER, MARINE CORPS BASE, 
QUANTICO, VA 

COVERAGE: C-List for 100% of the U.S. 
Marine Corps Junior ROTC Program, as 
aggregated by the Marine Corps Systems 
Command (MARCORSYSCOM), 
Quantico, VA. 

Undershirt, FREE, Army, Unisex 

NSN: 8415–01–588–0506—Desert Sand, Size 
XS 

NSN: 8415–01–588–0740—Desert Sand, Size 
S 

NSN: 8415–01–588–0746—Desert Sand, Size 
M 

NSN: 8415–01–588–0772—Desert Sand, Size 
L 

NSN: 8415–01–588–0774—Desert Sand, Size 
XL 

NSN: 8415–01–588–0794—Desert Sand, Size 
XXL 

NSN: 8415–01–576–9915—Foliage Green, 
Size XS 

NSN: 8415–01–576–9930—Foliage Green, 
Size S 

NSN: 8415–01–577–0407—Foliage Green, 
Size M 

NSN: 8415–01–577–0408—Foliage Green, 
Size L 

NSN: 8415–01–577–0409—Foliage Green, 
Size XL 

NSN: 8415–01–577–0410—Foliage Green, 
Size XXL 

NPA: Bestwork Industries for the Blind, Inc., 
Runnemede, NJ 

Contracting Activity: ARMY CONTRACTING 
COMMAND—ABERDEEN PROVING 
GROUND, NATICK CONTRACTING 
DIVISION, NATICK, MA 

COVERAGE: C-List for 100% of the 
requirement of the Department of the 
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Army, as aggregated by the Army 
Contracting Command—Aberdeen 
Proving Ground, Natick Contracting 
Division, Natick MA. 

Service 
Service Type/Location: Furniture Design and 

Configuration Service, Maine National 
Guard, 194 Winthrop Street, Augusta, 
ME 

NPA: Industries for the Blind, Inc., West 
Allis, WI 

Contracting Activity: DEPT OF THE ARMY, 
W7NC USPFO ACTIVITY ME ARNG, 
AUGUSTA, ME 

Deletion 
The following service is proposed for 

deletion from the Procurement List: 

Service 
Service Type/Location: Custodial Service, 

Huntsville Warehouse 351, 351 
Electronics Blvd., Huntsville, AL 

NPA: Huntsville Rehabilitation Foundation, 
Huntsville, AL 

Contracting Activity: DEPARTMENT OF 
DEFENSE, MISSILE DEFENSE AGENCY 
(MDA), REDSTONE ARSENAL, AL 

Barry S. Lineback, 
Director, Business Operations. 
[FR Doc. 2014–08152 Filed 4–10–14; 8:45 am] 

BILLING CODE 6353–01–P 

DEPARTMENT OF DEFENSE 

Department of the Army, Corps of 
Engineers 

Notice of Intent To Prepare an 
Environmental Impact Statement and 
Conduct Scoping Meeting for the 
Berths 121–131 [Yang Ming] Container 
Terminal Redevelopment Project at the 
Port of Los Angeles, City and County 
of Los Angeles, California (SPL–2013– 
00810–TS). 

AGENCY: U.S. Army Corps of Engineers, 
DOD. 
ACTION: Notice of intent. 

SUMMARY: The purpose of this notice is 
to initiate a 45-day scoping process for 
preparation of an Enviornmental Impact 
Statement (EIS) for the Los Angeles 
Harbor Department (LAHD) Berths 121– 
131 [Yang Ming] Container Terminal 
Redevelopment Project. 
DATES: Submit comments concerning 
this notice on or before May 25, 2014. 
A public scoping meeting will be held 
on May 8, 2014 at 6:00 p.m. (PST). 
ADDRESSES: The scoping meeting 
location is: Los Angeles Harbor 
Department, Board of Harbor 
Commissioners Hearing Room, 425 S. 
Palos Verdes Street, San Pedro, CA 
90731. 

Mail written comments concerning 
this notice to: U.S. Army Corps of 

Engineers, Los Angeles District, 
Regulatory Division, Ventura Field 
Office, ATTN: SPL–2013–00810–TS, 
2151 Alessandro Drive, Suite 110, 
Ventura, CA 93001. Comment letters 
should include the commenter’s 
physical mailing address, the project 
title and the Corps file number in the 
subject line. 
FOR FURTHER INFORMATION CONTACT: 
Theresa Stevens, Ph.D., U.S. Army 
Corps of Engineers, Los Angeles District, 
Regulatory Division, Ventura Field 
Office, ATTN: SPL–2013–00810–TS, 
2151 Alessandro Drive, Suite 110, 
Ventura, CA 93001, (805) 585–2146, 
theresa.stevens@usace.army.mil. 
SUPPLEMENTARY INFORMATION: In 
accordance with the National 
Environmental Policy Act (NEPA), the 
Corps is requiring the preparation of an 
Environmental Impact Statement (EIS) 
prior to any permit action. The Corps 
may ultimately make a determination to 
permit or deny the proposed project or 
a modified version of the proposed 
project. The primary Federal concerns 
are dredging, dredged material disposal, 
addition of permanent structures in and 
over navigable waters of the U.S., and 
transport of dredged material for the 
purpose of ocean disposal. 

Pursuant to the California 
Environmental Quality Act (CEQA) the 
LAHD will serve as Lead Agency in 
preparing an Environmental Impact 
Report (EIR) for its consideration of 
development approvals within its 
jurisdiction. The Corps and LAHD have 
agreed to jointly prepare a Draft EIS/EIR 
to optimize efficiency and avoid 
duplication. The Draft EIS/EIR is 
intended to be sufficient in scope to 
address the Federal, state and local 
requirements and environmental issues 
concerning the proposed activities and 
permit approvals. 

Authority: 33 U.S.C. 403; 33 U.S.C. 1344; 
33 U.S.C. 1413. 

1. Project Site and Background 
Information. The project site is located 
in the West Basin area of the Port of Los 
Angeles. The site is within the Port of 
Los Angeles Community Plan area in 
the City and County of Los Angeles, 
adjacent to the communities of San 
Pedro and Wilmington, and 
approximately 20 miles south of 
downtown Los Angeles. The purpose of 
the project is to improve marine 
shipping and maritime commerce to 
optimize the container-handling 
efficiency and capacity at Berths 121– 
131, and to accommodate berthing and 
servicing of the largest container ships 
that may call at the Port of Los Angeles. 
The existing 186-acre terminal is 

operated by Yang Ming, Inc. under a 
lease agreement (LAHD Permit No. 787). 

2. Proposed Action. The LAHD has 
proposed to redevelop the existing 
container terminal in two phases and 
the following actions require a 
Department of the Army permit. Phase 
1 would take place at Berths 126–129 
and would include: Demolition and 
reconstruction of 1,260 linear feet of 
concrete wharf and supporting rock 
dike; 10 new 100–120-foot gantry cranes 
(this measurement represents the spread 
of the crane leg supports); dredging of 
approximately 400,000 cubic yards (cy) 
of sediment. Phase 2 would take place 
at Berths 121–126 and would include: 
Demolition and reconstruction of 1,400 
linear feet of concrete wharf and 
supporting rock dike; 10 new 100–120- 
foot gantry cranes; cut 3.7 acres of land 
and backfill 2.1 acres of waters of the 
United States for wharf realignment and 
angle point transition; dredging of 
approximately 500,000 cy of sediment. 
The depth of the proposed dredging 
areas would increase from ¥45 feet to 
¥53 feet mean lower low water (MLLW) 
with an overdredge allowance of two 
feet, for a total depth of ¥55 feet 
MLLW. Dredged material would be 
beneficially reused, disposed at the 
Berths 243–245 confined disposal 
facility (CDF), or the LA–2 ocean 
disposal site. Construction activities for 
Phase 1 are scheduled to begin in 2016, 
would take approximately 24 months to 
complete and may be phased to 
maintain terminal operations during 
construction. Construction activities for 
Phase 2 have not been scheduled. 
Addition or expansion of backland 
facilities, such as on-dock rail, does not 
require a Corps permit; however all 
indirect and cumulative impacts 
associated with the proposed project 
will be evaluated in the EIS/EIR in 
accordance with NEPA. 

3. Issues: Potentially significant 
impacts associated with the proposed 
project may include: Aesthetics/visual 
impacts, air quality emissions, 
biological resource impacts, 
environmental justice, geologic impacts 
related to seismicity, hazards and 
hazardous materials, water quality, 
noise, traffic and transportation, 
socioeconomics, and cumulative 
impacts from past, present and 
reasonably foreseeable future projects. 

4. Alternatives. The Draft EIS/EIR will 
include a co-equal analysis of several 
alternatives. Project alternatives will be 
further developed during this scoping 
process. Additional alternatives that 
may be developed during scoping will 
also be considered in the Draft EIS/EIR. 

5. Scoping Process. The Corps and 
LAHD will jointly conduct a public 
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scoping meeting to receive public 
comment regarding the appropriate 
scope and preparation of the Draft EIS/ 
EIR. Participation by Federal, state, and 
local agencies and other interested 
organization and persons is encouraged. 
This meeting will be conducted in 
English and Spanish. 

6. The Draft EIS/EIR is expected to be 
available for public review and 
comment in 2015, and a public meeting 
will be held after its publication. 

Dated: March 27, 2014. 
David J. Castanon, 
Chief, Regulatory Division. 
[FR Doc. 2014–08245 Filed 4–10–14; 8:45 am] 

BILLING CODE 3720–58–P 

DEPARTMENT OF ENERGY 

High Energy Physics Advisory Panel 

AGENCY: Office of Science, Department 
of Energy. 
ACTION: Notice of Open Meeting. 

SUMMARY: This notice announces a 
meeting of the High Energy Physics 
Advisory Panel (HEPAP). The Federal 
Advisory Committee Act (Pub. L. 92– 
463, 86 Stat. 770) requires that public 
notice of these meetings be announced 
in the Federal Register. 
DATES: Thursday, May 22, 2014, 8:30 
a.m.–6:00 p.m., Friday, May 23, 2014, 
8:30 a.m.–4:00 p.m. 
ADDRESSES: Doubletree Bethesda, 8120 
Wisconsin Avenue, Bethesda, MD 
20814. 

FOR FURTHER INFORMATION CONTACT: John 
Kogut, Executive Secretary; High Energy 
Physics Advisory Panel; U.S. 
Department of Energy; SC–25/
Germantown Building, 1000 
Independence Avenue SW., 
Washington, DC 20585–1290; 
Telephone: (301) 903–1298. 
SUPPLEMENTARY INFORMATION: 

Purpose of Meeting: To provide 
advice and guidance on a continuing 
basis to the Department of Energy and 
the National Science Foundation on 
scientific priorities within the field of 
high energy physics research. 

Tentative Agenda: Agenda will 
include discussions of the following: 

May 22–23, 2014 
• Discussion of Department of Energy 

High Energy Physics Program 
• Discussion of National Science 

Foundation Elementary Particle 
Physics Program 

• Reports on and Discussions of Topics 
of General Interest in High Energy 
Physics 

• Public Comment (10-minute rule) 

Public Participation: The meeting is 
open to the public. A webcast of this 
meeting will be available. Please check 
the Web site below for updates and 
information on how to view the 
meeting. If you would like to file a 
written statement with the Committee, 
you may do so either before or after the 
meeting. If you would like to make oral 
statements regarding any of these items 
on the agenda, you should contact John 
Kogut, (301) 903–1298 or John.Kogut@
science.doe.gov. You must make your 
request for an oral statement at least 5 
business days before the meeting. 
Reasonable provision will be made to 
include the scheduled oral statements 
on the agenda. The Chairperson of the 
Panel will conduct the meeting to 
facilitate the orderly conduct of 
business. Public comment will follow 
the 10-minute rule. 

Minutes: The minutes of the meeting 
will be available on the U.S. Department 
of Energy’s Office of High Energy 
Physics Advisory Panel Web site at: 
http://science.energy.gov/hep/hepap/
meetings/. 

Issued in Washington, DC, on April 7, 
2014. 
LaTanya R. Butler, 
Deputy Committee Management Officer. 
[FR Doc. 2014–08215 Filed 4–10–14; 8:45 am] 

BILLING CODE 6450–01–P 

DEPARTMENT OF ENERGY 

Office of Energy Efficiency and 
Renewable Energy 

[Docket No. EERE–2014–BT–BC–0017] 

DOE Building Energy Codes Program 
Stakeholder Meeting 

AGENCY: Office of Energy Efficiency and 
Renewable Energy, Department of 
Energy. 
ACTION: Notice of public meeting. 

SUMMARY: The DOE Building Energy 
Codes Program will host an upcoming 
public meeting to provide stakeholders 
with an update on program direction. 
DOE will present an overview of current 
activities and program organization in 
support of its mission to achieve energy 
savings through the development and 
implementation of building energy 
codes. DOE will solicit public comment 
and discussion surrounding information 
presented. 
DATES: DOE will hold a public meeting 
on Thursday, April 24, 2014, from 8:00 
a.m. to 3:30 p.m. in Arlington, VA. 
Advance registration is required. Parties 
who wish to submit official comments 
following the meeting must do so by 
May 30, 2014. 

ADDRESSES: The public meeting will be 
held at the DoubleTree Hotel—Crystal 
City, 300 Army Navy Drive, Arlington, 
VA 22203. To participate in the 
meeting, please submit an official 
request to BuildingEnergyCodes@
ee.doe.gov, including attendee name 
and organizational affiliation. 

Comments from the public will be 
accepted at the meeting. Additionally, 
following the meeting, a docket will be 
made available to accept public 
comment on topics discussed at the 
stakeholder meeting. Interested parties 
may submit comments by any of the 
following methods: 

• Email: 
AprilBldgCodesMtg2014BC0017@
ee.doe.gov. Include ‘‘April 2014 
Building Energy Codes Stakeholder 
Meeting’’ in the subject line of the 
message. 

• Federal eRulemaking Portal: 
www.regulations.gov. Follow the 
instructions for submitting comments. 

• Postal Mail: Ms. Brenda Edwards, 
U.S. Department of Energy, Building 
Technologies Office EE–5B, 1000 
Independence Avenue SW., 
Washington, DC 20585–0121. Phone: 
(202) 586–2945. Please submit one 
signed paper original. 

• Hand Delivery/Courier: Ms. Brenda 
Edwards, U.S. Department of Energy, 
Building Technologies Office, 950 
L’Enfant Building, 6th floor, Room 6052, 
950 L’Enfant Plaza SW., Washington, 
DC 20024. Phone: (202) 586–2945. 
Please submit one signed paper original. 

Instructions: All submissions must 
include the agency name, U.S. 
Department of Energy, and docket 
number EERE–2014–BT–BC–0017. 

Docket: The docket is available for 
public review at www.regulations.gov. 
All documents in the docket are listed 
in the index. A link to the docket Web 
page can be found at http://
www.regulations.gov/
#!docketDetail;D=EERE-2014-BT-BC- 
0017. The Regulations.gov Web site 
contains instructions on how to access 
all documents, including public 
comments, in the docket. 
FOR FURTHER INFORMATION CONTACT: 
Jeremiah Williams, U.S. Department of 

Energy, Office of Energy Efficiency 
and Renewable Energy, Building 
Technologies Office, Mailstop EE–5B, 
1000 Independence Ave. SW., 
Washington, DC 20585–0121, 
Telephone: (202) 287–1941, Email: 
jeremiah.williams@ee.doe.gov. 

Ami Grace-Tardy, U.S. Department of 
Energy, Office of the General Counsel, 
Forrestal Building, Mailstop GC–71, 
1000 Independence Ave. SW., 
Washington, DC 20585, Telephone: 
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(202) 586–5709, Email: ami.grace- 
tardy@hq.doe.gov. 

SUPPLEMENTARY INFORMATION: The 
public meeting announced in today’s 
notice is for the DOE Building Energy 
Codes Program to present and receive 
comments on its overall program 
direction and in anticipation of its 
future residential code development 
activities. DOE will present an overview 
of current program activities and 
organization in support of its mission to 
achieve energy savings through building 
energy codes. In addition, DOE seeks 
stakeholder input in anticipation of 
future residential code development 
activities. DOE will solicit public 
comment and discussion surrounding 
information presented. 

There will be two sessions held: 
1. General Program Input (8:00a– 

12:00p): This is a general session during 
which the program will present its 
current and future plans. Please bring 
concrete, actionable ideas regarding 
what activities the program should 
undertake. 

2. Residential Code Development 
(1:00p–3:30p): This is a meeting in 
anticipation of DOE activities 
surrounding the 2018 International 
Energy Conservation Code (IECC). The 
Department is seeking stakeholder input 
into how it should participate in model 
code development activities, as 
administered by the International Code 
Council (ICC), as well as comments 
regarding the future direction of the 
residential model energy code. 

To participate in the meeting, please 
submit an official request as outlined in 
the ADDRESSES section of this Notice. 
Note that space is limited and advanced 
registration is required. Requests will be 
honored in the order they are received. 
A meeting agenda and other related 
materials will be made available at 
www.energycodes.gov/events. Please 
check this location for additional 
information in anticipation of the 
stakeholder meeting, and for additional 
instructions following the event. 

Issued in Washington, DC, on April 7, 
2014. 

Jeremiah Williams, 
Acting Program Manager, Building Energy 
Codes, Building Technologies Office, Energy 
Efficiency and Renewable Energy. 
[FR Doc. 2014–08216 Filed 4–10–14; 8:45 am] 

BILLING CODE 6450–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

Combined Notice of Filings #1 

Take notice that the Commission 
received the following electric rate 
filings: 

Docket Numbers: ER12–673–004; 
ER12–672–004; ER10–1908–007; ER10– 
1909–007; ER10–1910–007; ER10–1911– 
007; ER10–1533–008; ER10–2374–006; 
ER12–674–005; ER12–670–005. 

Applicants: Brea Generation LLC, 
Brea Power II, LLC, Duquesne 
Conemaugh LLC, Duquesne Keystone 
LLC, Duquesne Light Company, 
Duquesne Power, LLC, Macquarie 
Energy LLC, Puget Sound Energy, Inc., 
Rhode Island Engine Genco, LLC, Rhode 
Island LFG Genco, LLC. 

Description: Notice of Non-Material 
Change in Status of Brea Generation 
LLC, et al. 

Filed Date: 4/2/14. 
Accession Number: 20140402–5220. 
Comments Due: 5 p.m. ET 4/23/14. 
Docket Numbers: ER13–1857–000; 

EL14–3–000. 
Applicants: Idaho Power Company. 
Description: Response to request for 

additional information regarding 
delivered price test analysis filed on 
November 7, 2013 of Idaho Power 
Company. 

Filed Date: 4/3/14. 
Accession Number: 20140403–5138. 
Comments Due: 5 p.m. ET 4/24/14. 
Docket Numbers: ER14–1173–002. 
Applicants: Duke Energy Carolinas, 

LLC. 
Description: Defer Effective date and 

proceeding with NCEMC NITSA to be 
effective 12/31/9998. 

Filed Date: 4/3/14. 
Accession Number: 20140403–5100. 
Comments Due: 5 p.m. ET 4/24/14. 
Docket Numbers: ER14–1215–001. 
Applicants: Duke Energy Carolinas, 

LLC. 
Description: Defer Effective date and 

proceeding SCPSA and CEPCI NITSA to 
be effective 12/31/9998. 

Filed Date: 4/3/14. 
Accession Number: 20140403–5102. 
Comments Due: 5 p.m. ET 4/24/14. 
Docket Numbers: ER14–1281–001. 
Applicants: Powerex Corp. 
Description: Errata to Powerex FERC 

Rate Schedule No. 1 to be effective 
4/7/2014. 

Filed Date: 4/3/14. 
Accession Number: 20140403–5091. 
Comments Due: 5 p.m. ET 4/24/14. 
Docket Numbers: ER14–1412–000. 
Applicants: Midcontinent 

Independent System Operator, Inc., 
Alliant Energy Corporate Services, Inc. 

Description: Amendment to March 4, 
2014 Midcontinent Independent System 
Operator, Inc. tariff filing [IPL–RPGI 
DAF Agreement] of Interstate Power and 
Light Company. 

Filed Date: 4/3/14. 
Accession Number: 20140403–5108. 
Comments Due: 5 p.m. ET 4/24/14. 
Docket Numbers: ER14–1464–001. 
Applicants: Duke Energy Carolinas, 

LLC. 
Description: Defer Effective date and 

proceeding EUEMC NITSA to be 
effective 12/31/9998. 

Filed Date: 4/3/14. 
Accession Number: 20140403–5101. 
Comments Due: 5 p.m. ET 4/24/14. 
Docket Numbers: ER14–1648–000. 
Applicants: Southwestern Public 

Service Company. 
Description: 2014–4–2_SPS–GSEC– 

Elk–E&P–667–0.1.0–NOC to be effective 
4/3/2014. 

Filed Date: 4/2/14. 
Accession Number: 20140402–5125. 
Comments Due: 5 p.m. ET 4/23/14. 
Docket Numbers: ER14–1649–000. 
Applicants: Puget Sound Energy, Inc. 
Description: Filing under the 

California Independent System Operator 
Corporation Tariff Section 39.1.6.4, 
Minimum Bid Price for Energy Bids of 
Puget Sound Energy, Inc. 

Filed Date: 4/2/14. 
Accession Number: 20140402–5204. 
Comments Due: 5 p.m. ET 4/23/14. 
Docket Numbers: ER14–1650–000. 
Applicants: Public Service Company 

of Colorado. 
Description: Notice of cancellation of 

three non-conforming service 
agreements of Southwestern Public 
Service Company. 

Filed Date: 4/2/14. 
Accession Number: 20140402–5208. 
Comments Due: 5 p.m. ET 4/23/14. 
Docket Numbers: ER14–1651–000. 
Applicants: Public Service Company 

of New Hampshire. 
Description: Rate Schedule No. 104 

Wholesale Distribution Service for 
Central Maine Power Co. to be effective 
6/1/2014. 

Filed Date: 4/3/14. 
Accession Number: 20140403–5094. 
Comments Due: 5 p.m. ET 4/24/14. 
Docket Numbers: ER14–1652–000. 
Applicants: Southern California 

Edison Company. 
Description: SGIA and Distribution 

Service Agreement with Bowerman 
Power LFG, LLC to be effective 
4/4/2014. 

Filed Date: 4/3/14. 
Accession Number: 20140403–5122. 
Comments Due: 5 p.m. ET 4/24/14. 
Docket Numbers: ER14–1653–000. 
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Applicants: Southwest Power Pool, 
Inc. 

Description: Integrated Marketplace 
Filing to be effective 3/1/2014. 

Filed Date: 4/3/14. 
Accession Number: 20140403–5125. 
Comments Due: 5 p.m. ET 4/24/14. 
The filings are accessible in the 

Commission’s eLibrary system by 
clicking on the links or querying the 
docket number. 

Any person desiring to intervene or 
protest in any of the above proceedings 
must file in accordance with Rules 211 
and 214 of the Commission’s 
Regulations (18 CFR 385.211 and 
385.214) on or before 5:00 p.m. Eastern 
time on the specified comment date. 
Protests may be considered, but 
intervention is necessary to become a 
party to the proceeding. 

eFiling is encouraged. More detailed 
information relating to filing 
requirements, interventions, protests, 
service, and qualifying facilities filings 
can be found at: http://www.ferc.gov/ 
docs-filing/efiling/filing-req.pdf. For 
other information, call (866) 208–3676 
(toll free). For TTY, call (202) 502–8659. 

Dated: April 3, 2014. 
Nathaniel J. Davis, Sr., 
Deputy Secretary. 
[FR Doc. 2014–08092 Filed 4–10–14; 8:45 am] 

BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

Combined Notice of Filings #1 

Take notice that the Commission 
received the following electric corporate 
filings: 

Docket Numbers: EC14–72–000. 
Applicants: Aequitas Energy, Inc., 

Lumens Energy Supply CT LLC. 
Description: Joint Application under 

Section 203 of the Federal Power Act, 
et. al. of Aequitas Energy, Inc., et. al. 

Filed Date: 4/3/14. 
Accession Number: 20140403–5192. 
Comments Due: 5 p.m. ET 4/24/14. 
Take notice that the Commission 

received the following exempt 
wholesale generator filings: 

Docket Numbers: EG14–36–000. 
Applicants: CSOLAR IV WEST, LLC. 
Description: Notice of Self- 

Certification of Exempt Wholesale 
Generator Status in New Doc. No. 
EG14–36. 

Filed Date: 4/3/14. 
Accession Number: 20140403–5178. 
Comments Due: 5 p.m. ET 4/24/14. 

Take notice that the Commission 
received the following electric rate 
filings: 

Docket Numbers: ER10–2249–003. 
Applicants: Portland General Electric 

Company. 
Description: Correction to January 30, 

2014 Notice of Non-Material Change in 
Status of Portland General Electric 
Company. 

Filed Date: 2/14/14. 
Accession Number: 20140214–5063. 
Comments Due: 5 p.m. ET 4/25/14. 
Docket Numbers: ER14–1654–000. 
Applicants: eBay Inc. 
Description: Cancellation of eBay 

Market-Based Rate Tariff to be effective 
4/4/2014. 

Filed Date: 4/3/14. 
Accession Number: 20140403–5153. 
Comments Due: 5 p.m. ET 4/24/14. 
Docket Numbers: ER14–1656–000. 
Applicants: CSOLAR IV West, LLC. 
Description: Market-Based Rate 

Application to be effective 4/4/2014. 
Filed Date: 4/3/14. 
Accession Number: 20140403–5175. 
Comments Due: 5 p.m. ET 4/24/14. 
Docket Numbers: ER14–1657–000. 
Applicants: Southern California 

Edison Company. 
Description: Notice of Cancellation of 

SGIA with Clearvista Energy, LLC to be 
effective 6/4/2014. 

Filed Date: 4/4/14. 
Accession Number: 20140404–5004. 
Comments Due: 5 p.m. ET 4/25/14. 
Docket Numbers: ER14–1658–000. 
Applicants: Electric Energy, Inc. 
Description: Revised and Restated 

Cost-Based Power Contract to be 
effective 6/1/2014. 

Filed Date: 4/4/14. 
Accession Number: 20140404–5079. 
Comments Due: 5 p.m. ET 4/25/14. 
Docket Numbers: ER14–1659–000. 
Applicants: ISO New England Inc., 

New England Power Pool Participants 
Committee. 

Description: DR Baseline Net Supply 
Changes to be effective 6/1/2014. 

Filed Date: 4/4/14. 
Accession Number: 20140404–5091. 
Comments Due: 5 p.m. ET 4/25/14. 
Docket Numbers: ER14–1660–000. 
Applicants: PJM Interconnection, 

L.L.C. 
Description: Revisions to the PJM 

Tariff Att DD5.11 re CONE Periodic 
Review Deadline to be effective 6/4/
2014. 

Filed Date: 4/4/14. 
Accession Number: 20140404–5121. 
Comments Due: 5 p.m. ET 4/25/14. 
The filings are accessible in the 

Commission’s eLibrary system by 
clicking on the links or querying the 
docket number. 

Any person desiring to intervene or 
protest in any of the above proceedings 
must file in accordance with Rules 211 
and 214 of the Commission’s 
Regulations (18 CFR 385.211 and 
385.214) on or before 5:00 p.m. Eastern 
time on the specified comment date. 
Protests may be considered, but 
intervention is necessary to become a 
party to the proceeding. 

eFiling is encouraged. More detailed 
information relating to filing 
requirements, interventions, protests, 
service, and qualifying facilities filings 
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For 
other information, call (866) 208–3676 
(toll free). For TTY, call (202) 502–8659. 

Dated: April 4, 2014. 
Nathaniel J. Davis, Sr., 
Deputy Secretary. 
[FR Doc. 2014–08177 Filed 4–10–14; 8:45 am] 

BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

Combined Notice of Filings #2 

Take notice that the Commission 
received the following electric corporate 
filings: 

Docket Numbers: EC14–73–000. 
Applicants: El Segundo Energy Center 

LLC. 
Description: Application For 

Approval Under Section 203 of the 
Federal Power Act and Request for 
Expedited Action of El Segundo Energy 
Center LLC. 

Filed Date: 4/4/14. 
Accession Number: 20140404–5230. 
Comments Due: 5 p.m. ET 4/25/14. 
Take notice that the Commission 

received the following exempt 
wholesale generator filings: 

Docket Numbers: EG14–37–000. 
Applicants: Broken Bow Wind II, 

LLC. 
Description: Self-Certification of EWG 

of Broken Bow Wind II, LLC. 
Filed Date: 4/4/14. 
Accession Number: 20140404–5177. 
Comments Due: 5 p.m. ET 4/25/14. 
Take notice that the Commission 

received the following electric rate 
filings: 

Docket Numbers: ER14–1056–001. 
Applicants: Duke Energy Beckjord, 

LLC. 
Description: Correction to MBR Tariff 

to be effective 3/1/2014. 
Filed Date: 4/4/14. 
Accession Number: 20140404–5148. 
Comments Due: 5 p.m. ET 4/25/14. 
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1 16 U.S.C. 824e, 825e. (2012). 
2 18 CFR 385.206 (2014). 

Docket Numbers: ER14–1057–001. 
Applicants: Duke Energy Commercial 

Asset Management, Inc. 
Description: Correction to MBR Tariff 

to be effective 3/1/2014. 
Filed Date: 4/4/14. 
Accession Number: 20140404–5149. 
Comments Due: 5 p.m. ET 4/25/14. 
Docket Numbers: ER14–1059–001. 
Applicants: Duke Energy Commercial 

Enterprises, Inc. 
Description: Correction to MBR Tariff 

to be effective 3/1/2014. 
Filed Date: 4/4/14. 
Accession Number: 20140404–5146. 
Comments Due: 5 p.m. ET 4/25/14. 
Docket Numbers: ER14–1060–001. 
Applicants: Duke Energy Conesville, 

LLC. 
Description: Correction to MBR Tariff 

to be effective 3/1/2014. 
Filed Date: 4/4/14. 
Accession Number: 20140404–5150. 
Comments Due: 5 p.m. ET 4/25/14. 
Docket Numbers: ER14–1061–001. 
Applicants: Duke Energy Dicks Creek, 

LLC. 
Description: Correction to MBR Tariff 

to be effective 3/1/2014. 
Filed Date: 4/4/14. 
Accession Number: 20140404–5151. 
Comments Due: 5 p.m. ET 4/25/14. 
Docket Numbers: ER14–1065–001. 
Applicants: Duke Energy Killen, LLC. 
Description: Correction to MBR Tariff 

to be effective 3/1/2014. 
Filed Date: 4/4/14. 
Accession Number: 20140404–5153. 
Comments Due: 5 p.m. ET 4/25/14. 
Docket Numbers: ER14–1067–001. 
Applicants: Duke Energy Miami Fort, 

LLC. 
Description: Correction to MBR Tariff 

to be effective 3/1/2014. 
Filed Date: 4/4/14. 
Accession Number: 20140404–5155. 
Comments Due: 5 p.m. ET 4/25/14. 
Docket Numbers: ER14–1070–001. 
Applicants: Duke Energy Stuart, LLC. 
Description: Correction to MBR Tariff 

to be effective 3/1/2014. 
Filed Date: 4/4/14. 
Accession Number: 20140404–5156. 
Comments Due: 5 p.m. ET 4/25/14. 
Docket Numbers: ER14–1072–001. 
Applicants: Duke Energy Zimmer, 

LLC. 
Description: Correction to MBR Tariff 

to be effective 3/1/2014. 
Filed Date: 4/4/14. 
Accession Number: 20140404–5197. 
Comments Due: 5 p.m. ET 4/25/14. 
Docket Numbers: ER14–1074–001. 
Applicants: North Allegheny Wind, 

LLC. 
Description: Correction to MBR Tariff 

to be effective 3/1/2014. 

Filed Date: 4/4/14. 
Accession Number: 20140404–5220. 
Comments Due: 5 p.m. ET 4/25/14. 

Docket Numbers: ER14–1075–001. 
Applicants: CinCap V, LLC. 
Description: Correction to MBR Tariff 

to be effective 3/1/2014. 
Filed Date: 4/4/14. 
Accession Number: 20140404–5147. 
Comments Due: 5 p.m. ET 4/25/14. 

Docket Numbers: ER14–1655–000. 
Applicants: Green Power Energy LLC. 
Description: Petition for Waiver of 

Tariff Requirements and Request for 
Shortened Notice Period and Expedited 
Review of Green Power Energy LLC. 

Filed Date: 4/3/14. 
Accession Number: 20140403–5165. 
Comments Due: 5 p.m. ET 4/17/14. 

Docket Numbers: ER14–1661–000. 
Applicants: MidAmerican Central 

California Transco, LLC. 
Description: Application for Incentive 

Rates & TO Tariff to be effective 6/3/
2014. 

Filed Date: 4/4/14. 
Accession Number: 20140404–5157. 
Comments Due: 5 p.m. ET 4/25/14. 

The filings are accessible in the 
Commission’s eLibrary system by 
clicking on the links or querying the 
docket number. 

Any person desiring to intervene or 
protest in any of the above proceedings 
must file in accordance with Rules 211 
and 214 of the Commission’s 
Regulations (18 CFR 385.211 and 
385.214) on or before 5:00 p.m. Eastern 
time on the specified comment date. 
Protests may be considered, but 
intervention is necessary to become a 
party to the proceeding. 

eFiling is encouraged. More detailed 
information relating to filing 
requirements, interventions, protests, 
service, and qualifying facilities filings 
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For 
other information, call (866) 208–3676 
(toll free). For TTY, call (202) 502–8659. 

Dated: April 4, 2014. 

Nathaniel J. Davis, Sr., 
Deputy Secretary. 
[FR Doc. 2014–08179 Filed 4–10–14; 8:45 am] 

BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. EL14–34–000] 

Public Service Commission of 
Wisconsin v. Midcontinent 
Independent System Operator, Inc.; 
Notice of Complaint 

Take notice that on April 3, 2014, the 
Public Service Commission of 
Wisconsin (PSCW) filed a formal 
complaint against Midcontinent 
Independent System Operator, Inc. 
(MISO) pursuant to sections 206 and 
306 of the Federal Power Act (FPA),1 
and Rule 206 of the Rules of Practice 
and Procedures 2 of the Federal Energy 
Regulatory Commission (Commission), 
alleging that a provision of Module A, 
section 38.2.7.k of MISO’s Open Access 
Transmission, Energy and Operating 
Reserves Markets, and the provision’s 
implementation in Rate Schedule 43G 
with respect to a System Support 
Resource Agreement between MISO and 
Wisconsin Electric Power Company is 
unjust, unreasonable, and unduly 
discriminatory. 

The PSCW certifies that copies of the 
complaint were served on the contacts 
for MISO as listed on the Commission’s 
list of Corporate Officials. 

Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211, 385.214). 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a notice of 
intervention or motion to intervene, as 
appropriate. The Respondent’s answer 
and all interventions, or protests must 
be filed on or before the comment date. 
The Respondent’s answer, motions to 
intervene, and protests must be served 
on the Complainants. 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
‘‘eFiling’’ link at http://www.ferc.gov. 
Persons unable to file electronically 
should submit an original and 5 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 
888 First Street NE., Washington, DC 
20426. 

This filing is accessible on-line at 
http://www.ferc.gov, using the 
‘‘eLibrary’’ link and is available for 
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review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an ‘‘eSubscription’’ link on the 
Web site that enables subscribers to 
receive email notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please email 
FERCOnlineSupport@ferc.gov, or call 
(866) 208–3676 (toll free). For TTY, call 
(202) 502–8659. 

Comment Date: 5:00 p.m. Eastern 
Time on May 5, 2014. 

Dated: April 4, 2014. 
Nathaniel J. Davis, Sr., 
Deputy Secretary. 
[FR Doc. 2014–08093 Filed 4–10–14; 8:45 am] 

BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. ER14–1656–000] 

CSOLAR IV West, LLC; Supplemental 
Notice That Initial Market-Based Rate 
Filing Includes Request for Blanket 
Section 204 Authorization 

This is a supplemental notice in the 
above-referenced proceeding of 
CSOLAR IV West, LLC’s application for 
market-based rate authority, with an 
accompanying rate tariff, noting that 
such application includes a request for 
blanket authorization, under 18 CFR 
Part 34, of future issuances of securities 
and assumptions of liability. 

Any person desiring to intervene or to 
protest should file with the Federal 
Energy Regulatory Commission, 888 
First Street NE., Washington, DC 20426, 
in accordance with Rules 211 and 214 
of the Commission’s Rules of Practice 
and Procedure (18 CFR 385.211 and 
385.214). Anyone filing a motion to 
intervene or protest must serve a copy 
of that document on the Applicant. 

Notice is hereby given that the 
deadline for filing protests with regard 
to the applicant’s request for blanket 
authorization, under 18 CFR Part 34, of 
future issuances of securities and 
assumptions of liability, is April 28, 
2014. 

The Commission encourages 
electronic submission of protests and 

interventions in lieu of paper, using the 
FERC Online links at http://
www.ferc.gov. To facilitate electronic 
service, persons with Internet access 
who will eFile a document and/or be 
listed as a contact for an intervenor 
must create and validate an 
eRegistration account using the 
eRegistration link. Select the eFiling 
link to log on and submit the 
intervention or protests. 

Persons unable to file electronically 
should submit an original and 5 copies 
of the intervention or protest to the 
Federal Energy Regulatory Commission, 
888 First Street NE., Washington, DC 
20426. 

The filings in the above-referenced 
proceeding are accessible in the 
Commission’s eLibrary system by 
clicking on the appropriate link in the 
above list. They are also available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an eSubscription link on the 
Web site that enables subscribers to 
receive email notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please email 
FERCOnlineSupport@ferc.gov. or call 
(866) 208–3676 (toll free). For TTY, call 
(202) 502–8659. 

Dated: April 7, 2014. 
Nathaniel J. Davis, Sr., 
Deputy Secretary. 
[FR Doc. 2014–08180 Filed 4–10–14; 8:45 am] 

BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. RM98–1–000] 

Records Governing Off-the-Record 
Communications; Public Notice 

This constitutes notice, in accordance 
with 18 CFR 385.2201(b), of the receipt 
of prohibited and exempt off-the-record 
communications. 

Order No. 607 (64 FR 51222, 
September 22, 1999) requires 
Commission decisional employees, who 
make or receive a prohibited or exempt 
off-the-record communication relevant 
to the merits of a contested proceeding, 

to deliver to the Secretary of the 
Commission, a copy of the 
communication, if written, or a 
summary of the substance of any oral 
communication. 

Prohibited communications are 
included in a public, non-decisional file 
associated with, but not a part of, the 
decisional record of the proceeding. 
Unless the Commission determines that 
the prohibited communication and any 
responses thereto should become a part 
of the decisional record, the prohibited 
off-the-record communication will not 
be considered by the Commission in 
reaching its decision. Parties to a 
proceeding may seek the opportunity to 
respond to any facts or contentions 
made in a prohibited off-the-record 
communication, and may request that 
the Commission place the prohibited 
communication and responses thereto 
in the decisional record. The 
Commission will grant such a request 
only when it determines that fairness so 
requires. Any person identified below as 
having made a prohibited off-the-record 
communication shall serve the 
document on all parties listed on the 
official service list for the applicable 
proceeding in accordance with Rule 
2010, 18 CFR 385.2010. 

Exempt off-the-record 
communications are included in the 
decisional record of the proceeding, 
unless the communication was with a 
cooperating agency as described by 40 
CFR 1501.6, made under 18 CFR 
385.2201(e) (1) (v). 

The following is a list of off-the- 
record communications recently 
received by the Secretary of the 
Commission. The communications 
listed are grouped chronologically, in 
ascending order. These filings are 
available for review at the Commission 
in the Public Reference Room or may be 
viewed on the Commission’s Web site at 
http://www.ferc.gov using the eLibrary 
link. Enter the docket number, 

excluding the last three digits, in the 
docket number field to access the 
document. For assistance, please contact 
FERC, Online Support at 
FERCOnlineSupport@ferc.gov or toll 
free at (866)208–3676, or for TTY, 
contact (202)502–8659. 

Docket No. Filed date Presenter or requester 

Prohibited: 
1. CP13–113–000 ................................................................ 3–24–14 Wesley Gordon. 
2. ER13–1380–000 .............................................................. 3–27–14 Hon. Charles Schumer. 

ER14–500–000 
3. ER13–405–000 ................................................................ 4–2–14 NYS Public Service Commission. 
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Docket No. Filed date Presenter or requester 

ER12–2237–000 
EL13–62–000 
ER14–543–000 

4. ER13–1380–000 .............................................................. 4–2–14 NYS Public Service Commission. 
ER14–500–000 
ER14–972–000 

Exempt: 
1. ER13–1380–000 .............................................................. 3–20–14 Members of Congress.1 
2. ER13–1380–000 .............................................................. 3–20–14 Hon. Charles Schumer. 
3. CP13–499–000 ................................................................ 3–21–14 Hon. Tom Reed. 

CP13–502–000 
4. P–2210–207 .................................................................... 3–24–14 Hon. Bob Goodlatte. 
5. ER13–1380–000 .............................................................. 3–25–14 Hon. Didi Barrett. 
6. P–2210–207 .................................................................... 3–25–14 Hon. Robert Hurt. 
7. P–2210–207 .................................................................... 3–25–14 Hon. Tim Kaine. 
8. CP13–113–000 ................................................................ 3–25–14 Calvert County Board of County Commissioners, MD. 
9. CP13–483–000 ................................................................ 3–25–14 FERC Staff.2 

CP13–492–000.
10. CP13–552–000 .............................................................. 3–26–14 FERC Staff.3 

CP13–553–000.
11. ER13–1380–000 ............................................................ 3–26–14 Hon. Kirsten Gillibrand. 
12. CP14–125–000 .............................................................. 4–1–14 Hon. Mary L. Landrieu. 
13. CP13–483–000 .............................................................. 4–3–14 FERC Staff.4 

CP13–492–000.

1 Hons. Eliot Engel and Sean Patrick Maloney. 
2 March 19, 2014 Telephone Record. 
3 March 5, 2014 Meeting Summary. 
4 April 2, 2014 Telephone Record. 

Dated: April 7, 2014. 
Nathaniel J. Davis, Sr., 
Deputy Secretary. 
[FR Doc. 2014–08176 Filed 4–10–14; 8:45 am] 

BILLING CODE 6717–01–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL–9909–14–Region–6] 

Notice of Decision To Issue Clean Air 
Act Greenhouse Gas PSD Permit for 
the La Paloma Energy Center 

Correction 
In notice document 2014–07812 

appearing on page 19329 in the issue of 
April 8, 2014, make the following 
correction: 

On page 19329, in the third column, 
in the 10th line, ‘‘[insert date of 
publication]’’ should read ‘‘April 8, 
2014’’. 
[FR Doc. C1–2014–07812 Filed 4–10–14; 8:45 am] 

BILLING CODE 1505–01–D 

ENVIRONMENTAL PROTECTION 
AGENCY 

[ER–FRL–9014–4] 

Environmental Impact Statements; 
Notice of Availability 

Responsible Agency: Office of Federal 
Activities, General Information (202) 
564–7146 or http://www.epa.gov/
compliance/nepa/. 

Weekly receipt of Environmental Impact 
Statements. 

Filed 03/31/2014 through 04/04/2014. 
Pursuant to 40 CFR 1506.9. 

Notice 

Section 309(a) of the Clean Air Act 
requires that EPA make public its 
comments on EISs issued by other 
Federal agencies. EPA’s comment letters 
on EISs are available at: http://
www.epa.gov/compliance/nepa/
eisdata.html. 
EIS No. 20140106, Draft EIS, USFS, WA, 

Bailey, Aeneas, Revis and Tunk C & 
H Livestock Grazing Analysis, 
Comment Period Ends: 05/27/2014, 
Contact: Phillip Christy 509–486– 
5137. 

EIS No. 20140107, Draft EIS, USACE, 
KS, Removal and Disposal of 
Sediment and Restoration of Water 
Storage at John Redmond Reservoir, 
Comment Period Ends: 05/27/2014, 
Contact: David Gade 918–669–7579. 

EIS No. 20140108, Draft EIS, FTA, MN, 
Bottineau Transitway Corridor Light 
Rail Project, Comment Period Ends: 
05/29/2014, Contact: Maya Sarna 
202–366–5811. 

EIS No. 20140109, Final EIS, FHWA, 
WV, Tier 1—US 220, National 
Highway System (NHS between I–68 
and Corridor H (US 220), Review 
Period Ends: 05/19/2014, Contact: 
Jason Workman 304–347–5928. 

EIS No. 20140110, Draft EIS, USFS, CA, 
Smith River National Recreation Area 
Restoration and Motorized Travel 

Management, Comment Period Ends: 
06/10/2014, Contact: Christy Prescott 
707–441–3661. 

EIS No. 20140111, Draft EIS, BLM, 
WAPA, 00, Southline Transmission 
Line Project and Draft Resource 
Management Plan Amendment, 
Comment Period Ends: 07/10/2014, 
Contact: Mark Mackiewicz (BLM) 
435–636–3616 and Mark Wieringa 
(WAPA) 720–962–7448. 

The U.S. Department of the Interior’s 
Bureau of Land Management and the 
U.S. Department of Energy’s Western 
Area Power Administration are joint 
lead agencies for the above project. 

EIS No. 20140112, Final EIS, NOAA, HI, 
Programmatic—Hawaiian Monk Seal 
Recovery Actions, Review Period 
Ends: 05/12/2014, Contact: Amy 
Sloan 301–427–8401. 

Amended Notices 

EIS No. 20140096, Draft EIS, FHWA, IL, 
75th Street Corridor Improvement 
Project, Comment Period Ends: 05/22/ 
2014, Contact: Catherine A. Batey 
217–492–4600. Revision to the FR 
Notice Published 03/20/2014; Change 
Comment Period from 05/12/2014 to 
05/22/2014. 
Dated: April 8, 2014. 

Cliff Rader, 
Director, NEPA Compliance Division, Office 
of Federal Activities. 
[FR Doc. 2014–08194 Filed 4–10–14; 8:45 am] 

BILLING CODE 6560–50–P 
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1 EPA issued conformity regulations to implement 
the 1997 PM2.5 NAAQS (69 FR 40004, July 1, 2004 
and 70 FR 24280, May 6, 2005, respectively). Those 
actions were not part of the final rule recently 
remanded to EPA by the Court of Appeals for the 
District of Columbia in NRDC v. EPA, No. 08–1250 
(January 4, 2013), in which the Court remanded to 
EPA the implementation rule for the PM2.5 NAAQS 
because it concluded that EPA must implement that 
NAAQS pursuant to the PM-specific 
implementation provisions of subpart 4 of Part D of 
Title I of the CAA, rather than solely under the 
general provisions of subpart 1. 

ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL–9909–38–Region–3] 

Adequacy Status of the Submitted 
Maintenance Plan for the West Virginia 
Portion of the Martinsburg- 
Hagerstown, WV–MD 1997 Fine 
Particulate Matter National Ambient Air 
Quality Standard Nonattainment Area 
for Transportation Conformity 
Purposes 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice of adequacy. 

SUMMARY: In this notice, the 
Environmental Protection Agency (EPA) 
is notifying the public that EPA has 
found that the Motor Vehicle Emissions 
Budgets (MVEBs) in the West Virginia 
Portion of the Martinsburg-Hagerstown, 
WV–MD 1997 Fine Particulate Matter 
(PM2.5) National Ambient Air Quality 

Standard (NAAQS) Nonattainment Area 
Maintenance Plan (Martinsburg 
Maintenance Plan), submitted as a State 
Implementation Plan (SIP) revision by 
the West Virginia Department of 
Environmental Protection (WVDEP), are 
adequate for transportation conformity 
purposes. As a result of EPA’s finding, 
the State of West Virginia must use the 
2017 and 2025 MVEBs from the 
Martinsburg Maintenance Plan for 
future conformity determinations for the 
1997 PM2.5 NAAQS. 
DATES: This notice is effective on April 
28, 2014. 
FOR FURTHER INFORMATION CONTACT: 
Asrah Khadr, Environmental Engineer, 
Office of Air Program Planning (3AP30), 
United States Environmental Protection 
Agency, Region III, 1650 Arch Street, 
Philadelphia, PA 19103, (215) 814– 
2071; khadr.asrah@epa.gov. 
SUPPLEMENTARY INFORMATION: Today’s 
notice is simply an announcement of a 
finding that EPA has already made. EPA 

Region III sent a letter to WVDEP on 
March 6, 2014, stating that EPA has 
found that the MVEBs in the 
Martinsburg Maintenance Plan for 
budget years 2017 and 2025, submitted 
on August 5, 2013 by WVDEP, are 
adequate for transportation conformity 
purposes. As a result of EPA’s finding, 
the State of West Virginia must use the 
2017 and 2025 MVEBs from the August 
5, 2013 Martinsburg Maintenance Plan 
for future conformity determinations in 
the West Virginia Portion of the 
Martinsburg-Hagerstown, WV–MD 1997 
PM2.5 NAAQS Nonattainment Area. 
Receipt of the submittal was announced 
on EPA’s transportation conformity Web 
site. No comments were received. The 
findings letter is available at EPA’s 
conformity Web site: http://
www.epa.gov/otaq/stateresources/
transconf/adequacy.htm. The adequate 
direct particulate matter (PM)X and 
nitrogen oxides (NOx) MVEBs are 
provided in Table 1. 

TABLE 1—MARTINSBURG MAINTENANCE PLAN MVEBS FOR DIRECT PM AND NOX 

Budget years 

Mobile vehicle 
emissions budget 
for direct PM-tons 

per year 

Mobile vehicle 
emissions budget 

for 
NOX-tons 
per year 

2017 ............................................................................................................................................................. 83 2,621 
2025 ............................................................................................................................................................. 50 1,660 

Transportation conformity is required 
by section 176(c) of the Clean Air Act 
(CAA). EPA’s conformity rule requires 
that transportation plans, transportation 
improvement programs, and projects 
conform to SIPs and establishes the 
criteria and procedures for determining 
whether or not they do. Conformity to 
a SIP means that transportation 
activities will not produce new air 
quality violations, worsen existing 
violations, or delay timely attainment of 
the national ambient air quality 
standards. 

The criteria by which we determine 
whether a SIP’s MVEBs are adequate for 
conformity purposes are outlined in 40 
CFR 93.118(e)(4). EPA described the 
process for determining the adequacy of 
submitted SIP budgets in a July 1, 2004 
preamble starting at 69 FR 40038 and 
used the information in these resources 
in making this adequacy determination. 
West Virginia did not provide emission 
budgets for sulfur dioxide (SO2), volatile 
organic compounds (VOCs), or ammonia 
for the West Virginia Portion of the 
Martinsburg-Hagerstown, WV–MD 1997 
PM2.5 NAAQS Nonattainment Area 
because it concluded that emissions of 
these precursors from motor vehicles are 

not significant contributors to the area’s 
PM2.5 air quality problem. The 
transportation conformity rule provision 
at 40 CFR 93.102(b)(2)(v) indicates that 
conformity pdoes not apply for these 
precursors, due to the lack of MVEBs for 
these precursors and the State’s 
conclusion that motor vehicle emissions 
of SO2, VOCs, and ammonia do not 
contribute significantly to the area’s 
PM2.5 nonattainment problem. This 
provision of the transportation 
conformity rule predates and was not 
disturbed by the January 4, 2013 
decision in the litigation on the PM2.5 
implementation rule.1 EPA has 
preliminarily concluded that the State’s 
decision to not include budgets for SO2, 
VOCs, and ammonia is consistent with 
the requirements of the transportation 

conformity rule. That decision does not 
affect EPA’s adequacy finding for the 
submitted direct PM and NOX MVEBs 
for the West Virginia Portion of the 
Martinsburg-Hagerstown, WV–MD 1997 
PM2.5 NAAQS Nonattainment Area. 

Please note that an adequacy review 
is separate from EPA’s completeness 
review, and should not be used to 
prejudge EPA’s ultimate approval action 
for the SIP. Even if EPA finds the 
budgets for the Martinsburg 
Maintenance Plan adequate, the SIP 
could later be disapproved. The finding 
and the response to comments are 
available at EPA’s conformity Web site: 
http://www.epa.gov/otaq/
stateresources/transconf/adequacy.htm. 

Authority: 42 U.S.C. 7401–7671q. 

W.C. Early, 
Acting Regional Administrator, Region III. 
[FR Doc. 2014–08248 Filed 4–10–14; 8:45 am] 

BILLING CODE 6560–50–P 
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ENVIRONMENTAL PROTECTION 
AGENCY 

[EPA–HQ–OPP–2010–0014; FRL–9908–31] 

Product Cancellation Order for Certain 
Pesticide Registrations 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 

SUMMARY: This notice announces EPA’s 
order for the cancellations, voluntarily 
requested by the registrants and 
accepted by the Agency of the products 
listed in Table 1 of Unit II., pursuant to 
the Federal Insecticide, Fungicide, and 
Rodenticide Act (FIFRA). This 
cancellation order follows an August 28, 
2013, Federal Register Notice of Receipt 
of Requests from the registrants listed in 
Table 2 of Unit II., to voluntarily cancel 
these product registrations. In the 
August 28, 2013 notice, EPA indicated 
that it would issue an order 
implementing the cancellations, unless 
the Agency received substantive 
comments within the 180 day comment 
period that would merit its further 
review of these requests, or unless the 
registrants withdrew their requests. The 
Agency received one comment on the 
notice but it did not merit its further 
review of the request. Further, the 

registrants did not withdraw their 
requests. Accordingly, EPA hereby 
issues in this notice a cancellation order 
granting the requested cancellations. 
Any distribution, sale, or use of the 
products subject to this cancellation 
order is permitted only in accordance 
with the terms of this order, including 
any existing stocks provisions. 
DATES: The cancellations are effective 
April 11, 2014. 
FOR FURTHER INFORMATION CONTACT: John 
W. Pates, Jr., Pesticide Re-Evaluation 
Division (7508P), Office of Pesticide 
Programs, Environmental Protection 
Agency, 1200 Pennsylvania Ave. NW., 
Washington, DC 20460–0001; telephone 
number: (703) 308–8195; email address: 
pates.john@epa.gov. 
SUPPLEMENTARY INFORMATION: 

I. General Information 

A. Does this action apply to me? 
This action is directed to the public 

in general, and may be of interest to a 
wide range of stakeholders including 
environmental, human health, and 
agricultural advocates; the chemical 
industry; pesticide users; and members 
of the public interested in the sale, 
distribution, or use of pesticides. Since 
others also may be interested, the 
Agency has not attempted to describe all 

the specific entities that may be affected 
by this action. 

B. How can I get copies of this document 
and other related information? 

The docket for this action, identified 
by docket identification (ID) number 
EPA–HQ–OPP–2010–0014, is available 
at http://www.regulations.gov or at the 
Office of Pesticide Programs Regulatory 
Public Docket (OPP Docket) in the 
Environmental Protection Agency 
Docket Center (EPA/DC), EPA West 
Bldg., Rm. 3334, 1301 Constitution Ave. 
NW., Washington, DC 20460–0001. The 
Public Reading Room is open from 8:30 
a.m. to 4:30 p.m., Monday through 
Friday, excluding legal holidays. The 
telephone number for the Public 
Reading Room is (202) 566–1744, and 
the telephone number for the OPP 
Docket is (703) 305–5805. Please review 
the visitor instructions and additional 
information about the docket available 
at http://www.epa.gov/dockets. 

II. What action is the agency taking? 

This notice announces the 
cancellation, as requested by registrants, 
of products registered under FIFRA 
section 3. These registrations are listed 
in sequence by registration number in 
Table 1 of this unit. 

TABLE 1—PRODUCT CANCELLATIONS 

EPA Registration 
number Product name Chemical name 

000100–00736 .................................. Banner GL ................................................................. Propiconazole. 
000100–00737 .................................. Tilt Gel Fungicide ...................................................... Propiconazole. 
000400–00587 .................................. Technical Orthosulfamuron ....................................... Orthosulfamuron. 
000400–00588 .................................. Percutio GR .............................................................. Orthosulfamuron. 
000400–00589 .................................. Percutio WG .............................................................. Orthosulfamuron. 
000400–00590 .................................. Percutio XT ............................................................... Orthosulfamuron. 
012455–00134 .................................. Technical Hydramethylnon ....................................... Hydramethylnon. 
033688–00005 .................................. Technical Amitrole .................................................... Amitrole. 
033688–00006 .................................. Maxata Brand Industrial Herbicide ........................... Amitrole. 
033688–00010 .................................. Maxata Water Soluble Granules ............................... Amitrole. 
062190–00008 .................................. Wolman Concentrate 72% ........................................ Arsenic Oxide (As2O5), Chromic Acid, Cupric 

Oxide. 
CA–100005 ....................................... Terad3 Ag Pellets ..................................................... Cholecalciferol (9, 10-Secocholesta-5,7,10(19)- 

trien-3-ol, (3 beta., 5Z,7E)-). 
NC–090005 ...................................... Milestone VM ............................................................ Triisopropanolamine salt of aminopyralid. 
NC–100004 ...................................... Milestone VM ............................................................ Triisopropanolamine salt of aminopyralid. 
WA–980019 ...................................... Agri-Mek 0.15EC Miticide/Insecticide ....................... Abamectin. 
WI–110003 ....................................... Lorsban 15G ............................................................. Chlorpyrifos. 
WI–110005 ....................................... Spartan 4F ................................................................ Sulfentrazone. 

Table 2 of this unit includes the 
names and addresses of record for all 
registrants of the products in Table 1 of 

this unit, in sequence by EPA company 
number. This number corresponds to 
the first part of the EPA registration 

numbers of the products listed in Table 
1 of this unit. 

TABLE 2.—REGISTRANTS OF CANCELLED PRODUCTS 

EPA Company number Company name and address 

100 WA–980019 ....................................................................................... Syngenta Crop Protection, LLC, 410 Swing Rd., P.O. Box 18300 
Greensboro, NC 27419–8300. 
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TABLE 2.—REGISTRANTS OF CANCELLED PRODUCTS—Continued 

EPA Company number Company name and address 

400 ............................................................................................................ Chemtura Corporation 199 Benson Rd., Middlebury, CT 06749. 
12455 CA–100005 .................................................................................... Bell Laboratories, Inc., 3699 Kinsman Blvd., Madison, WI 53704. 
33688 ........................................................................................................ Nufarm SA, Agent: Nufarm Americas, Inc., 4020 Aerial Center Park-

way, Suite 101, Morrisville, NC 27560. 
62190 ........................................................................................................ Arch Wood Protection, Inc., 5660 New Northside Dr. NW., Suite 1100, 

Atlanta, GA 30328. 
NC–090005; NC–100004; WI–110003 ..................................................... Dow AgroSciences, LLC, 9330 Zionsville Rd., 308/2E, Indianapolis, IN 

46268–1054. 
WI–110005 ............................................................................................... FMC Corp., Agricultural Products Group, Attn: Michael C. Zucker, 1735 

Market St., Room 1978, Philadelphia, PA 19103. 

III. Summary of Public Comments 
Received and Agency Response to 
Comments 

During the public comment period, 
EPA received one comment. The 
Agency does not believe that the 
comment submitted during the 
comment period merits further review 
or a denial of the request for voluntary 
cancellation. 

IV. Cancellation Order 

Pursuant to FIFRA section 6(f), EPA 
hereby approves the requested 
cancellations of the registrations 
identified in Table 1 of Unit II. 
Accordingly, the Agency hereby orders 
that the product registrations identified 
in Table 1 of Unit II. are cancelled. The 
effective date of the cancellations that 
are the subject of this notice is April 11, 
2014. Any distribution, sale, or use of 
existing stocks of the products 
identified in Table 1 of Unit II. in a 
manner inconsistent with any of the 
provisions for disposition of existing 
stocks set forth in Unit VI. will be a 
violation of FIFRA. 

V. What is the Agency’s authority for 
taking this action? 

Section 6(f)(1) of FIFRA provides that 
a registrant of a pesticide product may 
at any time request that any of its 
pesticide registrations be cancelled or 
amended to terminate one or more uses. 
FIFRA further provides that, before 
acting on the request, EPA must publish 
a notice of receipt of any such request 
in the Federal Register. Thereafter, 
following the public comment period, 
the EPA Administrator may approve 
such a request. The notice of receipt for 
this action was published for comment 
in the Federal Register issue of August 
28, 2013 (78 FR 53141) (FRL–9396–4). 
The comment period closed on February 
24, 2014. 

VI. Provisions for Disposition of 
Existing Stocks 

Existing stocks are those stocks of 
registered pesticide products which are 

currently in the United States and 
which were packaged, labeled, and 
released for shipment prior to the 
effective date of the cancellation action. 
The existing stocks provisions for the 
products subject to this order are as 
follows. 

The registrants may continue to sell 
and distribute existing stocks of 
products listed in Table 1 of Unit II. 
until April 13, 2015, which is 1 year 
after the publication of the Cancellation 
Order in the Federal Register. 
Thereafter, the registrants are prohibited 
from selling or distributing products 
listed in Table 1 of Unit II., except for 
export in accordance with FIFRA 
section 17, or proper disposal. Persons 
other than the registrants may sell, 
distribute, or use existing stocks of 
products listed in Table 1 of Unit II., 
until existing stocks are exhausted, 
provided that such sale, distribution, or 
use is consistent with the terms of the 
previously approved labeling on, or that 
accompanied, the cancelled products. 

List of Subjects 

Environmental protection, Pesticides 
and pests. 

Dated: April 3, 2014. 
Richard P. Keigwin, Jr., 
Director, Pesticide Re-Evaluation Division, 
Office of Pesticide Programs. 
[FR Doc. 2014–08206 Filed 4–10–14; 8:45 am] 

BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[EPA–HQ–OPP–2010–0014; FRL–9908–81] 

Notice of Receipt of Requests To 
Voluntarily Cancel Certain Pesticide 
Registrations 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 

SUMMARY: In accordance with the 
Federal Insecticide, Fungicide, and 
Rodenticide Act (FIFRA), EPA is issuing 

a notice of receipt of requests by 
registrants to voluntarily cancel certain 
pesticide registrations. EPA intends to 
grant these requests at the close of the 
comment period for this announcement 
unless the Agency receives substantive 
comments within the comment period 
that would merit its further review of 
the requests, or unless the registrants 
withdraw their requests. If these 
requests are granted, any sale, 
distribution, or use of products listed in 
this notice will be permitted after the 
registration has been cancelled only if 
such sale, distribution, or use is 
consistent with the terms as described 
in the final order. 
DATES: Comments must be received on 
or before October 8, 2014. 
ADDRESSES: Submit your comments, 
identified by docket identification (ID) 
number EPA–HQ–OPP–2010–0014, by 
one of the following methods: 

• Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the online 
instructions for submitting comments. 
Do not submit electronically any 
information you consider to be 
Confidential Business Information (CBI) 
or other information whose disclosure is 
restricted by statute. 

• Mail: OPP Docket, Environmental 
Protection Agency Docket Center (EPA/ 
DC), (28221T), 1200 Pennsylvania Ave. 
NW., Washington, DC 20460–0001. 

Submit written withdrawal request by 
mail to: Pesticide Re-Evaluation 
Division (7508P), Office of Pesticide 
Programs, Environmental Protection 
Agency, 1200 Pennsylvania Ave. NW., 
Washington, DC 20460–0001. ATTN: 
John W. Pates, Jr. 

• Hand Delivery: To make special 
arrangements for hand delivery or 
delivery of boxed information, please 
follow the instructions at http://
www.epa.gov/dockets/contacts.htm. 

Additional instructions on 
commenting or visiting the docket, 
along with more information about 
dockets generally, is available at 
http://www.epa.gov/dockets. 
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FOR FURTHER INFORMATION CONTACT: John 
W. Pates, Jr., Pesticide Re-Evaluation 
Division (7508P), Office of Pesticide 
Programs, Environmental Protection 
Agency, 1200 Pennsylvania Ave. NW., 
Washington, DC 20460–0001; telephone 
number: (703) 308–8195; email address: 
pates.john@epa.gov. 
SUPPLEMENTARY INFORMATION: 

I. General Information 

A. Does this action apply to me? 

This action is directed to the public 
in general, and may be of interest to a 
wide range of stakeholders including 
environmental, human health, and 
agricultural advocates; the chemical 
industry; pesticide users; and members 
of the public interested in the sale, 
distribution, or use of pesticides. 

B. What should I consider as I prepare 
my comments for EPA? 

1. Submitting CBI. Do not submit this 
information to EPA through 
regulations.gov or email. Clearly mark 
the part or all of the information that 
you claim to be CBI. For CBI 
information in a disk or CD–ROM that 
you mail to EPA, mark the outside of the 

disk or CD–ROM as CBI and then 
identify electronically within the disk or 
CD–ROM the specific information that 
is claimed as CBI. In addition to one 
complete version of the comment that 
includes information claimed as CBI, a 
copy of the comment that does not 
contain the information claimed as CBI 
must be submitted for inclusion in the 
public docket. Information so marked 
will not be disclosed except in 
accordance with procedures set forth in 
40 CFR part 2. 

2. Tips for preparing your comments. 
When submitting comments, remember 
to: 

i. Identify the document by docket ID 
number and other identifying 
information (subject heading, Federal 
Register date and page number). 

ii. Follow directions. The Agency may 
ask you to respond to specific questions 
or organize comments by referencing a 
Code of Federal Regulations (CFR) part 
or section number. 

iii. Explain why you agree or disagree; 
suggest alternatives and substitute 
language for your requested changes. 

iv. Describe any assumptions and 
provide any technical information and/ 
or data that you used. 

v. If you estimate potential costs or 
burdens, explain how you arrived at 
your estimate in sufficient detail to 
allow for it to be reproduced. 

vi. Provide specific examples to 
illustrate your concerns and suggest 
alternatives. 

vii. Explain your views as clearly as 
possible, avoiding the use of profanity 
or personal threats. 

viii. Make sure to submit your 
comments by the comment period 
deadline identified. 

II. What action is the Agency taking? 

This notice announces receipt by the 
Agency of requests from registrants to 
cancel 15 pesticide products registered 
under FIFRA section 3 or 24(c). These 
registrations are listed in sequence by 
registration number (or company 
number and 24(c) number) in Table 1 of 
this unit. 

Unless the Agency determines that 
there are substantive comments that 
warrant further review of the requests or 
the registrants withdraw their requests, 
EPA intends to issue an order in the 
Federal Register canceling all of the 
affected registrations. 

TABLE 1—REGISTRATIONS WITH PENDING REQUESTS FOR CANCELLATION 

Registration No. Product name Chemical name 

000264–00941 ..................... Gustafson Baytan 30 Flowable Fungicide ...................... Triadimenol. 
000264–00948 ..................... Gustafson LSP Flowable Fungicide ................................ Thiabendazole. 
000264–01036 ..................... Trilex Advanced Pak ....................................................... Metalaxyl, Triadimenol and Trifloxystrobin. 
005383–00068 ..................... Troysan 174P .................................................................. 2-((Hydroxymethyl)amino) ethanol. 
035935–00066 ..................... Trinexapac-ethyl Technical ............................................. Trinexapac-ethyl. 
AZ–080015 .......................... Proclipse 65 WDG .......................................................... Prodiamine. 
CA–080022 .......................... Proclipse 65 WDG .......................................................... Prodiamine. 
LA–090001 ........................... Dual Magnum .................................................................. S-Metolachlor. 
ND–030001 .......................... Apron MAXX RTA ........................................................... Fludioxonil and Metalaxyl-M. 
ND–030002 .......................... Apron MAXX RTA ........................................................... Fludioxonil and Metalaxyl-M. 
OR–080034 .......................... Evito 480 SC Fungicide .................................................. Fluoxastrobin. 
OR–100007 .......................... Bird Shield Bird Repellent Concentrate .......................... Methyl anthranilate. 
TX–090007 .......................... Gramoxone Inteon .......................................................... Paraquat dichloride. 
WA–090009 ......................... Retain Plant Growth Regulator Soluble Powder ............ 3-Butenoic acid, 2-amino-4-(2-aminoethoxy)-, 

monohydrochloride, (S-(E))-. 
WA–120013 ......................... Sevin Brand 4F Carbaryl Insecticide .............................. Carbaryl. 

Table 2 of this unit includes the 
names and addresses of record for all 
registrants of the products in Table 1 of 

this unit, in sequence by EPA company 
number. This number corresponds to 
the first part of the EPA registration 

numbers of the products listed in this 
unit. 

TABLE 2—REGISTRANTS REQUESTING VOLUNTARY CANCELLATION 

EPA Company No. Company name and address 

264 ...................................................................... Bayer CropScience, LP, 2 T.W. Alexander Drive, P.O. Box 12014, Research Triangle Park, 
NC 27709. 

5383 .................................................................... Troy Chemical Corporation, 8 Vreeland Road, P.O. Box 955, Florham Park, NJ 07932–4200. 
35935 .................................................................. Nufarm Limited, Agent: Nufarm Limited, 4020 Aerial Center Parkway, Suite 103 Morrisville, NC 

27560. 
AZ080015, CA080022 ........................................ Nufarm Americas, Inc., Agent: Nufarm Americas, Inc., 4020 Aerial Center Parkway, Suite 101, 

Morrisville, NC 27560. 
LA090001, ND030001, ND030002, TX090007 .. Syngenta Crop Protection, LLC, 410 Swing Road, P.O. Box 18300, Greensboro, NC 27419– 

8300. 
OR–080034 ......................................................... Arysta Lifescience North America, LLC, 15401 Weston Parkway, Suite 150, Cary, NC 27513 

VerDate Mar<15>2010 18:55 Apr 10, 2014 Jkt 232001 PO 00000 Frm 00037 Fmt 4703 Sfmt 4703 E:\FR\FM\11APN1.SGM 11APN1tk
el

le
y 

on
 D

S
K

3S
P

T
V

N
1P

R
O

D
 w

ith
 N

O
T

IC
E

S

mailto:pates.john@epa.gov


20202 Federal Register / Vol. 79, No. 70 / Friday, April 11, 2014 / Notices 

TABLE 2—REGISTRANTS REQUESTING VOLUNTARY CANCELLATION—Continued 

EPA Company No. Company name and address 

OR–100007 ......................................................... Bird Shield Repellent Corporation, 254 E. Main St., Suite 226A, P.O. Box 785, Pullman, WA 
99163. 

WA–090009 ........................................................ Valent BioSciences Corporation, 870 Technology Way, Libertyville, IL 60048–6316. 
WA–120013 ........................................................ Tessenderlo Kerley, Inc., Agent: Pyxis Regulatory Consulting, Inc., 4110 136th Street NW., 

Gig Harbor, WA 98332. 

III. What is the Agency’s authority for 
taking this action? 

Section 6(f)(1) of FIFRA provides that 
a registrant of a pesticide product may 
at any time request that any of its 
pesticide registrations be canceled. 
FIFRA further provides that, before 
acting on the request, EPA must publish 
a notice of receipt of any such request 
in the Federal Register. 

Section 6(f)(1)(B) of FIFRA requires 
that before acting on a request for 
voluntary cancellation, EPA must 
provide a 30-day public comment 
period on the request for voluntary 
cancellation or use termination. In 
addition, FIFRA section 6(f)(1)(C) 
requires that EPA provide a 180-day 
comment period on a request for 
voluntary cancellation or termination of 
any minor agricultural use before 
granting the request, unless: 

1. The registrants request a waiver of 
the comment period, or 

2. The EPA Administrator determines 
that continued use of the pesticide 
would pose an unreasonable adverse 
effect on the environment. 

The registrants in Table 2 of Unit II. 
have not requested that EPA waive the 
180-day comment period. Accordingly, 
EPA will provide a 180-day comment 
period on the proposed requests. 

IV. Procedures for Withdrawal of 
Request 

Registrants who choose to withdraw a 
request for cancellation should submit 
such withdrawal in writing to the 
person listed under FOR FURTHER 
INFORMATION CONTACT. If the products 
have been subject to a previous 
cancellation action, the effective date of 
cancellation and all other provisions of 
any earlier cancellation action are 
controlling. 

V. Provisions for Disposition of Existing 
Stocks 

Existing stocks are those stocks of 
registered pesticide products that are 
currently in the United States and that 
were packaged, labeled, and released for 
shipment prior to the effective date of 
the cancellation action. Because the 
Agency has identified no significant 
potential risk concerns associated with 
these pesticide products, upon 

cancellation of the products identified 
in Table 1 of Unit II., EPA anticipates 
allowing registrants to sell and 
distribute existing stocks of these 
products for 1 year after publication of 
the Cancellation Order in the Federal 
Register. Thereafter, registrants will be 
prohibited from selling or distributing 
the pesticides identified in Table 1 of 
Unit II., except for export consistent 
with FIFRA section 17 or for proper 
disposal. Persons other than registrants 
will generally be allowed to sell, 
distribute, or use existing stocks until 
such stocks are exhausted, provided that 
such sale, distribution, or use is 
consistent with the terms of the 
previously approved labeling on, or that 
accompanied, the canceled products. 

List of Subjects 

Environmental protection, Pesticides 
and pests. 

Dated: April 1, 2014. 
Richard P. Keigwin, Jr., 
Director, Pesticide Re-Evaluation Division, 
Office of Pesticide Programs. 
[FR Doc. 2014–08035 Filed 4–10–14; 8:45 am] 

BILLING CODE 6560–50–P 

EXPORT-IMPORT BANK 

[Public Notice 2014–3002] 

Agency Information Collection 
Activities: Correction to Comment 
Request—Federal Register Number 
2014–07682, Monday, April 7, 2014/
Notices 

AGENCY: Export-Import Bank of the 
United States. 
ACTION: This Notice supersedes an 
erroneous Public Notice Federal 
Register Number 2014–07682, Monday, 
April 7, 2014/Notices. 

Submission for OMB review and 
comments request. 

Form Title: EIB 10–04 Notice of Claim 
and Proof of Loss, Working Capital 
Guarantee. 
SUMMARY: The Export-Import Bank of 
the United States (Ex-Im Bank), as part 
of its continuing effort to reduce 
paperwork and respondent burden, 
invites the general public and other 

Federal Agencies to comment on the 
proposed information collection, as 
required by the Paperwork Reduction 
Act of 1995. 

By neutralizing the effect of export 
credit support offered by foreign 
governments and by absorbing credit 
risks that the private sector will not 
accept, Ex-Im Bank enables U.S. 
exporters to compete fairly in foreign 
markets on the basis of price and 
product. Under the Working Capital 
Guarantee Program, Ex-Im Bank 
provides repayment guarantees to 
lenders on secured, short-term working 
capital loans made to qualified 
exporters. The guarantee may be 
approved for a single loan or a revolving 
line of credit. In the event that a 
borrower defaults on a transaction 
guaranteed by Ex-Im Bank the 
guaranteed lender may seek payment by 
the submission of a claim. 

This collection of information is 
necessary, pursuant to12 U.S.C. 635 
(a)(1), to determine if such claim 
complies with the terms and conditions 
of the relevant working capital 
guarantee. The Notice of Claim and 
Proof of Loss, Working Capital 
Guarantee is used to determine 
compliance with the terms of the 
guarantee and the appropriateness of 
paying a claim. Export-Import Bank 
customers are able to submit this form 
on paper or electronically. 

The information collection tool can be 
reviewed at: http://www.exim.gov/pub/
pending/eib10-04.pdf 
DATES: Comments must be received on 
or before May 12, 2014 to be assured of 
consideration. 
ADDRESSES: Comments may be 
submitted electronically on 
WWW.REGULATIONS.GOV or by mail 
to Office of Information and Regulatory 
Affairs, 725 17th Street NW., 
Washington, DC 20038 Attn: OMB 
3048–0035. 
SUPPLEMENTARY INFORMATION: 

Title and Form Number: EIB 10–04 
Notice of Claim and Proof of Loss, 
Working Capital Guarantee. 

OMB Number: 3048–0035. 
Type of Review: Regular. 
Need and Use: This collection of 

information is necessary, pursuant to 12 

VerDate Mar<15>2010 18:55 Apr 10, 2014 Jkt 232001 PO 00000 Frm 00038 Fmt 4703 Sfmt 4703 E:\FR\FM\11APN1.SGM 11APN1tk
el

le
y 

on
 D

S
K

3S
P

T
V

N
1P

R
O

D
 w

ith
 N

O
T

IC
E

S

http://www.exim.gov/pub/pending/eib10-04.pdf
http://www.exim.gov/pub/pending/eib10-04.pdf


20203 Federal Register / Vol. 79, No. 70 / Friday, April 11, 2014 / Notices 

U.S.C. 635(a)(1), to determine if such 
claim complies with the terms and 
conditions of the relevant insurance 
policy. 

Affected Public: This form affects 
entities involved in the export of U.S. 
goods and services. 

Annual Number of Respondents: 20. 
Estimated Time per Respondent: 1 

hour. 
Annual Burden Hours: 20 hours. 
Frequency of Reporting of Use: As 

needed to request a claim payment. 
Government Expenses: 
Reviewing time per year: 20 hours. 
Average Wages per Hour: $42.50. 
Average Cost per Year (time*wages) : 

$850. 
Benefits and Overhead: 20%. 
Total Government Cost: $1,020. 

Bonita Jones, 
Agency Clearance Officer, Office of the Chief 
Information Officer. 
[FR Doc. 2014–08069 Filed 4–10–14; 8:45 am] 

BILLING CODE 6690–01–P 

FEDERAL MARITIME COMMISSION 

Sunshine Act Meeting 

AGENCY HOLDING THE MEETING: Federal 
Maritime Commission. 
TIME AND DATE: April 16, 2014; 10:00 
a.m. 

PLACE: 800 N. Capitol Street NW., First 
Floor Hearing Room, Washington, DC. 
STATUS: The first portion of the meeting 
will be held in Open Session; the 
second in Closed Session. 
MATTERS TO BE CONSIDERED:  

Open Session 

1. Direct Final Rulemaking on Parts 501 
and 503 of the Commission’s 
Regulations Concerning Public 
Information and Delegation of 
Authority 

2. Staff Briefing on Consumer Affairs 
and Dispute Resolution Services’ 
Activities 

Closed Session 

1. Discussion on Nondisclosure 
Provision of Section 6(j) of the 
Shipping Act 

2. Docket No. 12–03: The Auction Block 
Company, et al. v. The City of Homer, 
et al. 

CONTACT PERSON FOR MORE INFORMATION: 
Karen V. Gregory, Secretary, (202) 523– 
5725. 

Karen V. Gregory, 
Secretary. 
[FR Doc. 2014–08354 Filed 4–9–14; 4:15 pm] 

BILLING CODE 6730–01–P 

FEDERAL RESERVE SYSTEM 

Change in Bank Control Notices; 
Acquisitions of Shares of a Bank or 
Bank Holding Company 

The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and 
§ 225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire shares of a bank 
or bank holding company. The factors 
that are considered in acting on the 
notices are set forth in paragraph 7 of 
the Act (12 U.S.C. 1817(j)(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. The notices 
also will be available for inspection at 
the offices of the Board of Governors. 
Interested persons may express their 
views in writing to the Reserve Bank 
indicated for that notice or to the offices 
of the Board of Governors. Comments 
must be received not later than April 28, 
2014. 

A. Federal Reserve Bank of Chicago 
(Colette A. Fried, Assistant Vice 
President) 230 South LaSalle Street, 
Chicago, Illinois 60690–1414: 

1. Joe D. Van Tol Revocable Trust, Joe 
D. Van Tol, as Trustee, individually, 
and in conjunction with the Van Tol 
Family, which consists of Joe D. Van Tol 
Revocable Trust; Todd J. Van Tol, Joe E. 
Van Tol, all of Rock Valley, Iowa; David 
J. Van Tol, Boulder, Colorado; and Ryan 
J. Van Tol, Harrisburg, South Dakota; to 
retain voting shares of Peoples Bancorp, 
and thereby indirectly retain voting 
shares of Peoples Bank, both in Rock 
Valley, Iowa. 

2. The Kooima Family, which consists 
of Myron Kooima, Inwood, Iowa; Vernon 
Kooima, Doon, Iowa; and Dale Kooima, 
Rock Valley, Iowa; to retain voting 
shares of Peoples Bancorp, and thereby 
indirectly retain voting shares of 
Peoples Bank, both in Rock Valley, 
Iowa. 

Board of Governors of the Federal Reserve 
System, April 8, 2014. 
Michael J. Lewandowski, 
Associate Secretary of the Board. 
[FR Doc. 2014–08163 Filed 4–10–14; 8:45 am] 

BILLING CODE 6210–01–P 

FEDERAL RESERVE SYSTEM 

Formations of, Acquisitions by, and 
Mergers of Bank Holding Companies 

The companies listed in this notice 
have applied to the Board for approval, 
pursuant to the Bank Holding Company 
Act of 1956 (12 U.S.C. 1841 et seq.) 
(BHC Act), Regulation Y (12 CFR Part 
225), and all other applicable statutes 

and regulations to become a bank 
holding company and/or to acquire the 
assets or the ownership of, control of, or 
the power to vote shares of a bank or 
bank holding company and all of the 
banks and nonbanking companies 
owned by the bank holding company, 
including the companies listed below. 

The applications listed below, as well 
as other related filings required by the 
Board, are available for immediate 
inspection at the Federal Reserve Bank 
indicated. The applications will also be 
available for inspection at the offices of 
the Board of Governors. Interested 
persons may express their views in 
writing on the standards enumerated in 
the BHC Act (12 U.S.C. 1842(c)). If the 
proposal also involves the acquisition of 
a nonbanking company, the review also 
includes whether the acquisition of the 
nonbanking company complies with the 
standards in section 4 of the BHC Act 
(12 U.S.C. 1843). Unless otherwise 
noted, nonbanking activities will be 
conducted throughout the United States. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than May 8, 2014. 

A. Federal Reserve Bank of St. Louis 
(Yvonne Sparks, Community 
Development Officer) P.O. Box 442, St. 
Louis, Missouri 63166–2034: 

1. First Citizens Bancshares, Inc., 
Dyersburg, Tennessee; to merge with 
Southern Heritage Bancshares, Inc., and 
thereby indirectly acquire Southern 
Heritage Bank, both in Cleveland, 
Tennessee. 

B. Federal Reserve Bank of 
Minneapolis (Jacqueline K. Brunmeier, 
Assistant Vice President) 90 Hennepin 
Avenue, Minneapolis, Minnesota 
55480–0291: 

1. Peoples Bankshares, Inc., Mora, 
Minnesota; to merge with Douglas 
County Bancshares, Inc., and thereby 
indirectly acquire Neighborhood 
National Bank, both in Alexandria, 
Minnesota. 

Board of Governors of the Federal Reserve 
System, April 8, 2014. 

Michael J. Lewandowski, 
Associate Secretary of the Board. 
[FR Doc. 2014–08162 Filed 4–10–14; 8:45 am] 

BILLING CODE 6210–01–P 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control and 
Prevention 

[60Day–14–0950] 

Proposed Data Collections Submitted 
for Public Comment and 
Recommendations 

In compliance with the requirement 
of Section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995 for 
opportunity for public comment on 
proposed data collection projects, the 
Centers for Disease Control and 
Prevention (CDC) will publish periodic 
summaries of proposed projects. To 
request more information on the 
proposed projects or to obtain a copy of 
the data collection plans and 
instruments, call 404–639–7570 or send 
comments to LeRoy Richardson, 1600 
Clifton Road, MS–D74, Atlanta, GA 
30333 or send an email to omb@cdc.gov. 

Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. Written comments should 
be received within 60 days of this 
notice. 

Proposed Project 

The National Health and Nutrition 
Examination Survey (NHANES) (OMB 
No. 0920–0950, expires 11/30/2015)— 
Revision—National Center for Health 
Statistics (NCHS), Centers for Disease 
Control and Prevention (CDC). 

Background and Brief Description 

Section 306 of the Public Health 
Service (PHS) Act (42 U.S.C. 242k), as 
amended, authorizes that the Secretary 
of Health and Human Services (DHHS), 
acting through NCHS, shall collect 
statistics on the extent and nature of 
illness and disability; environmental, 
social and other health hazards; and 
determinants of health of the population 
of the United States. 

The National Health and Nutrition 
Examination Surveys (NHANES) have 
been conducted periodically between 

1970 and 1994, and continuously since 
1999 by the National Center for Health 
Statistics, CDC. Annually, 
approximately 15,613 respondents 
participate in some aspect of the full 
survey. About 10,735 respondents 
complete the screener for the survey. 
About 209 respondents complete the 
household interview only. About 4,669 
respondents complete both the 
household interview and the Mobile 
Exam Center (MEC) examination. Up to 
2,500 additional persons might 
participate in tests of procedures, 
special studies, or methodological 
studies (Table 1). Participation in 
NHANES is completely voluntary and 
confidential. A three-year approval is 
requested. 

NHANES programs produce 
descriptive statistics which measure the 
health and nutrition status of the 
general population. Through the use of 
physical examinations, laboratory tests, 
and interviews NHANES studies the 
relationship between diet, nutrition and 
health in a representative sample of the 
United States. NHANES monitors the 
prevalence of chronic conditions and 
risk factors. NHANES data are used to 
produce national reference data on 
height, weight, and nutrient levels in 
the blood. Results from more recent 
NHANES can be compared to findings 
reported from previous surveys to 
monitor changes in the health of the 
U.S. population over time. NCHS 
collects personal identification 
information. Participant level data items 
will include basic demographic 
information, name, address, social 
security number, Medicare number and 
participant health information to allow 
for linkages to other data sources such 
as the National Death Index and data 
from the Centers for Medicare and 
Medicaid Services (CMS). 

A variety of agencies sponsor data- 
collection components on NHANES. To 
keep burden down, NCHS cycles in and 
out various components. The 2015–2016 
NHANES physical examination 
includes the following components: oral 
glucose tolerance test (ages 12 and 
older), anthropometry (all ages), 24-hour 
dietary recall (all ages), physician’s 
examination (all ages, blood pressure is 
collected here), oral health examination 
(ages 1 and older), hearing (ages 20–59), 
dual X-ray absorptiometry (total body 
composition ages 6–59 and 
osteoporosis, vertebral fractures and 
aortic calcification ages 40 and older). 

While at the examination center 
additional interview questions are asked 
(6 and older), a second 24-hour dietary 
recall (all ages) is scheduled to be 

conducted by phone 3–10 days later, 
and an appointment is made to return 
to the MEC to begin a 24-hour urine 
collection (one-half sample of ages 20– 
69). In 2014, a 24-hour urine collection 
was added to the NHANES protocol to 
better understand sodium intake and 
provide a population baseline for use in 
monitoring trends in sodium intake in 
the future. In 2015, FDA is scheduled to 
implement a plan to promote broad, 
gradual reduction of added sodium in 
the food supply. One half of those 
successfully completing the initial 
collection will be asked to complete a 
second 24-hour urine. After completing 
the 24-hour urine participants are asked 
to provide 2 home urine collections 
(first morning and an evening) and mail 
them back. The urines collected in the 
morning and evening will be compared 
to the 24-hour urine collection. 

The bio-specimens collected for 
laboratory tests include urine, blood, 
vaginal and penile swabs, oral rinses 
and household water collection. Serum, 
plasma and urine specimens are stored 
for future testing if the participant 
consents. 

The following major examination or 
laboratory items, that had been included 
in the 2013–2014 NHANES, were cycled 
out for NHANES 2015–2016: physical 
activity monitor, taste and smell 
component and upper body muscle 
strength (grip test). 

Most sections of the NHANES 
interviews provide self-reported 
information to be used either in concert 
with specific examination or laboratory 
content, as independent prevalence 
estimates, or as covariates in statistical 
analysis (e.g., socio-demographic 
characteristics). Some examples include 
alcohol, drug, and tobacco use, sexual 
behavior, prescription and aspirin use, 
and indicators of oral, bone, 
reproductive, and mental health. 
Several interview components support 
the nutrition monitoring objective of 
NHANES, including questions about 
food security and nutrition program 
participation, dietary supplement use, 
and weight history/self-image/related 
behavior. 

NHANES data users include the U.S. 
Congress; numerous Federal agencies 
such as other branches of the Centers for 
Disease Control and Prevention, the 
National Institutes of Health, and the 
United States Department of 
Agriculture; private groups such as the 
American Heart Association; schools of 
public health; and private businesses. 
There is no cost to respondents other 
than their time. 
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TABLE 1—ESTIMATED ANNUALIZED BURDEN HOURS 

Type of Respondent Form Number of 
respondents 

Number of 
responses per 

respondent 

Average 
burden per 
response 
(in hours) 

Total burden 
hours 

Individuals in households .................. NHANES Questionnaire ................... 15,613 1 2.5 39,033 
Individuals in households .................. Special Studies ................................ 2,500 1 3 7,500 

Total ........................................... ........................................................... ........................ ........................ ........................ 46,533 

LeRoy A. Richardson, 
Chief, Information Collection Review Office, 
Office of Scientific Integrity, Office of the 
Associate Director for Science, Office of the 
Director, Centers for Disease Control and 
Prevention. 
[FR Doc. 2014–08171 Filed 4–10–14; 8:45 am] 

BILLING CODE 4163–18–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control and 
Prevention 

[30Day–14–0889] 

Agency Forms Undergoing Paperwork 
Reduction Act Review 

The Centers for Disease Control and 
Prevention (CDC) publishes a list of 
information collection requests under 
review by the Office of Management and 
Budget (OMB) in compliance with the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). To request a copy of these 
requests, call (404) 639–7570 or send an 
email to omb@cdc.gov. Send written 
comments to CDC Desk Officer, Office of 
Management and Budget, Washington, 
DC 20503 or by fax to (202) 395–5806. 
Written comments should be received 
within 30 days of this notice. 

Proposed Project 
Using Traditional Foods and 

Sustainable Ecological Approaches for 
Health Promotion and Diabetes 
Prevention in American Indian/Alaska 
Native Communities (OMB No. 0920– 
0889, exp. 6/30/2014)—Revision— 
National Center for Chronic Disease 
Prevention and Health Promotion 
(NCCDPHP), Centers for Disease Control 
and Prevention (CDC). 

Background and Brief Description 
In 2008, the CDC’s Native Diabetes 

Wellness Program (NDWP), in 
consultation with American Indian/
Alaska Native (AI/AN) tribal elders, 
issued a funding opportunity 

announcement (FOA) entitled, ‘‘Using 
Traditional Foods and Sustainable 
Ecological Approaches for Health 
Promotion and Diabetes Prevention in 
American Indian/Alaska Native 
Communities.’’ The Traditional Foods 
program was designed to build on what 
is known about traditional ways in 
order to inform culturally relevant, 
contemporary approaches to diabetes 
prevention for AI/AN communities. The 
program supports activities that 
enhance or re-introduce indigenous 
foods and practices drawn from each 
grantee’s landscape, history, and 
culture. Example activities include the 
cultivation of community gardens, 
organization of local farmers’ markets, 
and the dissemination of culturally 
appropriate health messages through 
storytelling, audio and video recordings, 
and printed materials. In addition, the 
program promotes physical activity 
initiatives, provides social support for 
healthy lifestyles, and supports 
collaboration with other agencies and 
programs. 

Seventeen (17) tribal organizations 
received cooperative agreement funding 
under the initial FOA. Sixteen tribal 
organizations applied for a one-year 
extension that ends September 30, 2014. 

CDC currently collects information 
from awardees about the activities 
supported with Traditional Foods 
funding. Each awardee submits a shared 
data elements (SDE) report to CDC 
through a Web-based interface. 
Information has been collected twice 
per year, in spring and fall. CDC 
anticipates that the spring 2014 report 
will be submitted to CDC under the 
current OMB clearance (OMB No. 0920– 
0889, exp. 6/30/2014). In order to 
receive a final report in the fall of 2014, 
CDC is requesting a six-month 
continuation of OMB approval, through 
approximately December 31, 2014. 
Because of the variety of food- and 
lifestyle-related programs that take place 
in the late spring, summer, and early 
fall, CDC wants to ensure complete and 

accurate reporting of awardee activities 
conducted the final months of 
cooperative agreement funding. 

There are no proposed changes to the 
data collection instrument, data 
collection methodology, or the 
estimated burden per response. The SDE 
will continue to be submitted to CDC 
using Survey Monkey, an electronic 
Web-based interface. The estimated 
burden per response is two hours. Each 
grantee will receive a personalized 
advance notification letter, followed by 
an email with a link to the Survey 
Monkey site. Changes to be 
implemented in this Revision request 
include: 1) A reduction in the number 
of respondents, from 17 to 16, 2) a 
change in the frequency of reporting 
(only one SDE report will be received 
during the six-month extension period), 
and 3) discontinuation of the one-time 
retrospective data collection that was 
part of the initial three-year clearance 
request. 

CDC will continue to use the SDE 
reports to compile a systematic, 
quantifiable inventory of activities, 
products, and outcomes associated with 
the Traditional Foods program. The SDE 
also allow CDC to analyze aggregate data 
for improved technical assistance and 
overall program improvement, 
reporting, and identification of 
outcomes; allow CDC and grantees to 
create a comprehensive inventory/
resource library of diabetes primary 
prevention ideas and approaches for 
AI/AN communities and identify 
emerging best practices; and improve 
dissemination of success stories. 

Respondents will be 16 Tribes and 
Tribal organizations that receive 
funding through the Traditional Foods 
program. Participation in this 
information collection is required for 
Traditional Foods program awardees. 
There are no costs to respondents other 
than their time. 

The total estimated annualized 
burden hours are 32. 
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ESTIMATED ANNUALIZED BURDEN HOURS 

Type of respondents Form name Number of 
respondents 

Number of 
responses per 

respondent 

Average 
burden per 
response 

(in hr) 

AI/AN Tribal Grantees ..................................... Traditional Foods Shared Data Elements ...... 16 1 2 

Leroy A. Richardson, 
Chief, Information Collection Review Office, 
Office of Scientific Integrity, Office of the 
Associate Director for Science, Office of the 
Director, Centers for Disease Control and 
Prevention. 
[FR Doc. 2014–08169 Filed 4–10–14; 8:45 am] 

BILLING CODE 4163–18–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control and 
Prevention 

[30Day–14–0591] 

Agency Forms Undergoing Paperwork 
Reduction Act Review 

The Centers for Disease Control and 
Prevention (CDC) publishes a list of 
information collection requests under 
review by the Office of Management and 
Budget (OMB) in compliance with the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). To request a copy of these 
requests, call (404) 639–7570 or send an 
email to omb@cdc.gov. Send written 
comments to CDC Desk Officer, Office of 
Management and Budget, Washington, 
DC 20503 or by fax to (202) 395–5806. 
Written comments should be received 
within 30 days of this notice. 

Proposed Project 
Select Agent Distribution Activity 

(SADA): Request for Select Agent 
(OMB Control No. 0920–0591 exp. 
7/31/2014)—Extension—National 
Center for Emerging and Zoonotic 
Infectious Diseases (NCEZID), Centers 
for Disease Control and Prevention 
(CDC). 

Background and Brief Description 
The Centers for Disease Control and 

Prevention is requesting approval to 
continue data collection under the 
Select Agent Distribution Activity 
(SADA). The purpose of this data 
collection is to provide a systematic and 
consistent mechanism to review 
requests that come to CDC for Select 
Agents. The term select agents is used 
to describe a limited group of viruses, 
bacteria, rickettsia, and toxins that have 
the potential for use as agents of 
bioterrorism, inflicting significant 
morbidity and mortality on susceptible 
populations. The SADA form is 
scheduled to expire on 07/31/2014. 

SADA was originally created for the 
anticipated large number of requests for 
select agents by investigators seeking 
National Institutes of Health grants. The 
process was established to lessen the 
burden on CDC Subject Matter Experts 

(SMEs) who would be receiving requests 
for access to select agents housed within 
NCEZID. The SADA application is a 
Material Transfer Agreement that is 
specific to select agent requests. 
Although the SADA Office has not 
received a new application since the last 
OMB request, they have received several 
inquiries and provided assistance to 
both internal SMEs as well as outside 
requestors. 

CDC has deposited a variety of strains 
into the BEI Resources repository and 
requestors now have the option of 
requesting materials using this 
mechanism. However, CDC would like 
to maintain the ability to process 
requests if they receive them and is 
therefore making a request to use the 
SADA application indefinitely. 

The number of potential respondents 
in a given year is unknown. The 
estimates below are based on if they 
were to receive requests from 900 
respondents. 

A user fee will be collected to recover 
costs for materials, handling and 
shipping (except for public health 
laboratories). The cost to the respondent 
will vary based on which agent is 
requested. The total hour burden is 450 
hours. 

ESTIMATED ANNUALIZED BURDEN HOURS 

Type of 
respondents Form name Number of 

respondents 

Number of 
responses per 

respondent 

Avg. 
burden per 
response 
(in hrs.) 

Researcher ...................................................... SADA Request for Select Agent .................... 900 1 30/60 

Total

LeRoy Richardson 
Chief, Information Collection Review Office, 
Office of Scientific Integrity, Office of the 
Associate Director for Science, Office of the 
Director, Centers for Disease Control and 
Prevention. 
[FR Doc. 2014–08168 Filed 4–10–14; 8:45 am] 

BILLING CODE 4163–18–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control and 
Prevention 

[60Day–14–0909] 

Proposed Data Collections Submitted 
for Public Comment and 
Recommendations 

In compliance with the requirement 
of Section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995 for 

opportunity for public comment on 
proposed data collection projects, the 
Centers for Disease Control and 
Prevention (CDC) will publish periodic 
summaries of proposed projects. To 
request more information on the 
proposed projects or to obtain a copy of 
the data collection plans and 
instruments, call 404–639–7570 or send 
comments to Leroy Richardson, 1600 
Clifton Road, MS D–74, Atlanta, GA 
30333 or send an email to omb@cdc.gov. 

Comments are invited on: (a) Whether 
the proposed collection of information 
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is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. Written comments should 
be received within 60 days of this 
notice. 

Proposed Project 
CDC Diabetes Prevention Recognition 

Program (DPRP) (OMB No. 0920–0909, 
exp. 11/30/2014)—Revision—National 
Center for Chronic Disease Prevention 
and Health Promotion (NCCDPHP), 
Centers for Disease Control and 
Prevention (CDC). 

Background and Brief Description 
Evidence from efficacy and 

effectiveness research studies has 
shown that lifestyle modifications 
leading to weight loss and increased 
physical activity can prevent or delay 
type 2 diabetes in individuals with 
prediabetes or those at high risk of 
developing diabetes. To translate these 
research findings into practice, section 
399V–3 of Public Law 111–148, directed 
Centers for Disease Control ‘‘to 
determine eligibility of entities to 
deliver community-based type 2 
diabetes prevention services,’’ monitor 
and evaluate the services, and provide 
technical assistance. To this end, CDC’s 
Division of Diabetes Translation (DDT) 
established and administers the 
Diabetes Prevention Recognition 
Program (DPRP), which recognizes 
organizations that deliver diabetes 
prevention programs according to 
requirements set forth in the ‘‘Centers 
for Disease Control and Prevention 
Recognition Program Standards and 
Operating Procedures’’ (DPRP 
Standards). Two levels of recognition 
are provided: Pending recognition, for 
new applicants that have submitted an 
application and meet eligibility criteria 
defined by the DPRP Standards, and 

Full recognition, for programs that have 
demonstrated effectiveness according to 
DPRP standards. DDT maintains a 
public registry of these organizations, 
which can be used by people at high 
risk of type 2 diabetes, their health care 
providers, and health payers to locate 
organizations that offer DPRP- 
recognized diabetes prevention 
programs or are in the processing of 
obtaining recognition through the DPRP. 

In 2011, CDC received Office of 
Management and Budget (OMB) 
approval to collect information needed 
to administer the DPRP (CDC Diabetes 
Prevention Recognition Program, OMB 
No. 0920–0909, exp. 11/30/2014). Two 
types of information are collected from 
organizations seeking DPRP recognition: 
Application data and evaluation data. 
The one-time application form can be 
completed on-line at any time. In 
addition, organizations submit de- 
identified process and outcome 
evaluation data to CDC electronically 
twice per year. The due dates for these 
submissions are determined by the date 
of the organization’s initial application. 
CDC uses the process and outcome data 
to monitor and evaluate program 
effectiveness and to provide targeted 
technical assistance to applicants. 

CDC requests an additional three 
years of OMB approval to continue 
collecting the information needed to 
administer the DPRP. Based on 
experience with the DPRP from 2011– 
2014, and feedback from applicant 
organizations and internal and external 
partners, CDC plans to revise the DPRP 
Standards and the associated 
information collection. A key change 
relates to incorporation of a new mode 
of service delivery. Because future 
programs will be allowed to deliver 
lifestyle programs in a virtual or 
electronic mode, DPRP requirements for 
hour-long sessions and written materials 
for participants have been dropped. A 
new program mode data element (in- 
person, virtual, other) will be added to 
the DPRP application form to facilitate 
the identification and evaluation of 
programs, by mode. This information 
will also be published in the DPRP 
registry. Additionally, CDC plans to 
initiate the following changes in the 

data elements collected: (1) Add fields, 
if applicable, for contact information for 
an additional organizational contact and 
data preparer to the application form. 
These additional organization contacts 
are necessary to facilitate 
communication in light of a large 
volume of turnover in recognized 
organizations and to enable DPRP staff 
to provide technical assistance directly 
to the data preparer. (2) Add Participant 
State [of residence] to the evaluation 
data. This information will allow DPRP 
to capture the reach of virtual programs 
and allow for reporting by state or 
region. (3) Change the Core Course Code 
to Class Code. This change will allow 
DPRP to track each one-year lifestyle 
program when participants move from 
one participant group to another, even 
when the change involves a different 
mode of delivery. (4) Simplify the codes 
for Participation Prediabetes 
Determination by reducing the number 
of required responses from five to three. 
(5) Discontinue the collection of the 
Location Code, Lifestyle Coach ID, 
Session Type and Session ID. 

Additional changes to the DPRP 
Standards or DPRP information 
collection may be requested during the 
period of the Revision request, as CDC 
continues discussions with recognized 
programs and potential applicants and 
reviews results from ongoing studies. 

During the period of this Revision, 
CDC estimates receipt of approximately 
350 DPRP application forms per year. 
The estimated burden per response is 
one hour. In addition, CDC estimates 
receipt of semi-annual evaluation data 
submissions from 1,200 organizations. 
Evaluation data will be received from a 
mix of new DPRP applicant 
organizations as well as previous 
applicants whose performance is being 
assessed for compliance with the DPRP 
Standards. The estimated burden per 
response is one hour. The estimated 
burden per response is modest since the 
information requested for DPRP 
recognition is routinely collected by 
most organizations that deliver lifestyle 
programs. 

Participation in the DPRP is 
voluntary, and there are no costs to 
respondents other than their time. 

ESTIMATED ANNUALIZED BURDEN HOURS 

Type of respondent Form name Number of 
respondents 

Number of 
responses per 

respondent 

Avg. burden 
per response 

(in hr) 

Total burden 
(in hr) 

Organizations that deliver type 2 dia-
betes prevention programs.

DPRP Application Form ................... 350 1 1 350 

DPRP Evaluation Data ..................... 1,200 2 1 2,400 
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ESTIMATED ANNUALIZED BURDEN HOURS—Continued 

Type of respondent Form name Number of 
respondents 

Number of 
responses per 

respondent 

Avg. burden 
per response 

(in hr) 

Total burden 
(in hr) 

Total ........................................... ........................................................... ........................ ........................ ........................ 2,750 

Leroy A. Richardson, 
Chief, Information Collection Review Office, 
Office of Scientific Integrity, Office of the 
Associate Director for Science, Office of the 
Director, Centers for Disease Control and 
Prevention. 
[FR Doc. 2014–08170 Filed 4–10–14; 8:45 am] 

BILLING CODE 4163–18–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control and 
Prevention 

[30Day–14–14AC] 

Agency Forms Undergoing Paperwork 
Reduction Act Review 

The Centers for Disease Control and 
Prevention (CDC) publishes a list of 
information collection requests under 
review by the Office of Management and 
Budget (OMB) in compliance with the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). To request a copy of these 
requests, call (404) 639–7570 or send an 
email to omb@cdc.gov. Send written 
comments to CDC Desk Officer, Office of 
Management and Budget, Washington, 
DC 20503 or by fax to (202) 395–5806. 
Written comments should be received 
within 30 days of this notice. 

Proposed Project 

Application of a Web-based Health 
Survey Tool in Schools—New— 
National Institute for Occupational 
Safety and Health (NIOSH), Centers for 
Disease Control and Prevention (CDC). 

Background and Brief Description 
The mission of the National Institute 

for Occupational Safety and Health 
(NIOSH) is to promote safety and health 
at work for all people through research 
and prevention. The Occupational 
Safety and Health Act, Public Law 91– 
596 (section 20[a] [1]), authorizes 
NIOSH to conduct research to advance 
the health and safety of workers. NIOSH 
is proposing to conduct a health 
questionnaire of employees in 50 
elementary schools in a large school 
district in the Northeastern United 
States. 

According to the 2012 Bureau of 
Labor Statistics survey, the educational 
services sector employs approximately 
12.9 million workers, with 8.4 million 
working in elementary and secondary 
schools. A 2010 analysis of data on U.S. 
working adults indicated that the 
educational services sector had one of 
the highest prevalences of current 
asthma at 13.1%. 

In 1995, the Government Accounting 
Office reported that about 33% of 
schools in the U.S. needed extensive 
repair or replacement of one or more 
buildings, which includes problems 
related to dampness and mold. A better 
understanding of school building 
conditions related to dampness and 
mold, as well as associated health 
effects, is essential for the prevention of 
work-related illness in school staff. 

NIOSH requests OMB approval to 
administer an internet-based 
questionnaire to collect health 
information on staff from 50 schools 
within this school district. The survey 

will be conducted concurrently with a 
field-based environmental survey using 
a dampness and mold assessment tool, 
which was developed by NIOSH to 
collect information on dampness and 
mold in buildings. NIOSH will 
collaborate with the school district and 
local teachers union to recruit a broad 
range of school staff as participants, 
including teachers, administrative staff, 
facilities and maintenance staff, nurses 
and counselors, and kitchen staff for 
this study. Results will be used to 
determine possible relationships 
between health outcomes and 
environmental conditions, specifically 
conditions related to dampness and 
mold. Results will also help to validate 
the dampness and mold assessment 
tool. 

Overall results will benefit many 
stakeholders, including school-affiliated 
and general administrative personnel, 
facilities and maintenance 
representatives, building owners, and 
safety and health professionals charged 
with the prevention, identification, and 
remediation of environmental issues 
when occupant health concerns are 
raised. 

NIOSH anticipates that the internet- 
based questionnaire will begin in the 
spring of 2014. All participants will be 
asked to complete the same 
questionnaire, which will take 
approximately 20 minutes to complete. 
All questionnaire results will be stored 
and analyzed the CDC. 

The total estimated burden for this 
one-time collection of data is 1,567 
hours. 

ESTIMATED ANNUALIZED BURDEN HOURS 

Type of participants Testing Number of 
participants 

Number of 
responses 

per 
participants 

Average 
burden per 
response 
(in hours) 

Elementary School Employees ....................... Questionnaire ................................................. 4,700 1 20/60 

Leroy Richardson, 
Chief, Information Collection Review Office, 
Office of Scientific Integrity, Office of the 
Associate Director for Science, Office of the 
Director, Centers for Disease Control and 
Prevention. 
[FR Doc. 2014–08167 Filed 4–10–14; 8:45 am] 

BILLING CODE 4163–18–P 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control and 
Prevention (CDC) 

[CDC–2014–0006, Docket Number NIOSH– 
273] 

Notice of Draft Document for Public 
Comment 

AGENCY: National Institute for 
Occupational Safety and Health 
(NIOSH) of the Centers for Disease 
Control and Prevention (CDC), 
Department of Health and Human 
Services (HHS). 
ACTION: Notice of draft document for 
public comment. 

SUMMARY: The National Institute for 
Occupational Safety and Health of the 
Centers for Disease Control and 
Prevention announces the availability of 
a draft method to be published in the 
NIOSH Manual of Analytical Methods 
(NMAM) entitled ‘‘Method 8324: 3- 
Bromopropionic acid in urine; A 
metabolite of 1-bromopropane’’ now 
available for public comment. To view 
the notice and related materials, visit 
http://www.regulations.gov and enter 
CDC–2014–0006 in the search field and 
click ‘‘Search.’’ 

Public comment period: Comments 
must be received June 10, 2014. 
ADDRESSES: You may submit comments, 
identified by CDC–2014–0006 and 
Docket Number NIOSH–273, by either 
of the following two methods: 

• Federal eRulemaking Portal: 
https://www.regulations.gov Follow the 
instructions for submitting comments. 

• Mail: NIOSH Docket Office, Robert 
A. Taft Laboratories, 4676 Columbia 
Parkway, MS C–34, Cincinnati, Ohio 
45226. 

Instructions: All information received 
in response to this notice must include 
the agency name and docket number 
[CDC–2014–0006; NIOSH–273]. All 
relevant comments received will be 
posted without change http://
www.regulations.gov, including any 
personal information provided. All 
information received in response to this 
notice will also be available for public 
examination and copying at the NIOSH 
Docket Office, 4676 Columbia Parkway, 
Room 109, Cincinnati, OH 45226. 
SUPPLEMENTARY INFORMATION: 

Background: The NIOSH Manual of 
Analytical Methods (NMAM) was first 
published in 1974 and currently 
contains over 300 methods that can be 
used by the occupational safety and 
health community to measure worker 
exposures. 1-Bromopropane is an 
industrial solvent often used as a 

substitute for a number of 
chlorofluorocarbon solvents which were 
withdrawn from use because of their 
possible damaging effects to the ozone 
layer. 3-Bromopropionic acid is a 
human metabolite of 1-bromopropane 
and a proposed biomarker of exposure. 
An accurate and precise method was 
developed for the detection and 
quantitation of 3-bromopropionic acid 
in human urine. This method was 
published in the literature (B’Hymer CB, 
Cheever KL [2004]. J Chromatogr B 
802:361–366). The method was 
validated by a second laboratory and is 
proposed for inclusion in NMAM’s 5th 
Edition. 
FOR FURTHER INFORMATION CONTACT: Dale 
Shoemaker, Ph.D., NIOSH DART, 4676 
Columbia Parkway MS R–7, Cincinnati, 
OH 45226. (513) 841–4523. 

Dated: April 7, 2014. 
John Howard, 
Director, National Institute for Occupational 
Safety and Health, Centers for Disease Control 
and Prevention. 
[FR Doc. 2014–08141 Filed 4–10–14; 8:45 am] 

BILLING CODE 4163–19–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control and 
Prevention 

Board of Scientific Counselors, 
National Center for Health Statistics 

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92–463), the Centers for Disease 
Control and Prevention (CDC), National 
Center for Health Statistics (NCHS) 
announces the following meeting of the 
aforementioned committee: 

Times and Dates: 11:00 a.m.–5:30 p.m., 
May 12, 2014, 8:30 a.m.–1:00 p.m., May 13, 
2014 

Place: NCHS Headquarters, 3311 Toledo 
Road, Hyattsville, Maryland 20782. 

Status: This meeting is open to the public; 
however, visitors must be processed in 
accordance with established federal policies 
and procedures. For foreign nationals or non- 
US citizens, pre-approval is required (please 
contact Gwen Mustaf, 301–458–4500, glm4@
cdc.gov, or Virginia Cain, vcain@cdc.gov at 
least 10 days in advance for requirements). 
All visitors are required to present a valid 
form of picture identification issued by a 
state, federal or international government. As 
required by the Federal Property 
Management Regulations, Title 41, Code of 
Federal Regulation, Subpart 101–20.301, all 
persons entering in or on Federal controlled 
property and their packages, briefcases, and 
other containers in their immediate 
possession are subject to being x-rayed and 
inspected. Federal law prohibits the knowing 
possession or the causing to be present of 

firearms, explosives and other dangerous 
weapons and illegal substances. The meeting 
room accommodates approximately 100 
people. 

Purpose: This committee is charged with 
providing advice and making 
recommendations to the Secretary, 
Department of Health and Human Services; 
the Director, CDC; and the Director, NCHS, 
regarding the scientific and technical 
program goals and objectives, strategies, and 
priorities of NCHS. 

Matters For Discussion: The agenda will 
include welcome remarks by the Director, 
NCHS; the March 4–5, 2014 Office of 
Analysis and Epidemiology Program Review; 
report from the February 10–11, 2014 
National Academy of Sciences Workshop on 
Guidelines for Returning Individual Results 
from Genome Research Using Population- 
Based Specimens; program updates. 

Requests to make oral presentations should 
be submitted in writing to the contact person 
listed below. All requests must contain the 
name, address, telephone number, and 
organizational affiliation of the presenter. 

Written comments should not exceed five 
single-spaced typed pages in length and must 
be received by April 25, 2014. 

The agenda items are subject to change as 
priorities dictate. 

Contact Person For More Information: 
Virginia S. Cain, Ph.D., Director of 
Extramural Research, NCHS/CDC, 3311 
Toledo Road, Room 7208, Hyattsville, 
Maryland 20782, telephone (301) 458–4500, 
fax (301) 458–4020. The Director, 
Management Analysis and Services Office, 
has been delegated the authority to sign 
Federal Register notices pertaining to 
announcements of meetings and other 
committee management activities for both the 
Centers for Disease Control and the Agency 
for Toxic Substances and Disease Registry. 

Gary J. Johnson, 
Acting Director, Management Analysis and 
Services Office, Centers for Disease Control 
and Prevention. 
[FR Doc. 2014–08199 Filed 4–10–14; 8:45 am] 

BILLING CODE 4163–18–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Medicare & Medicaid 
Services 

[Document Identifiers: CMS–37, CMS–64, 
CMS–10320, CMS–10396, CMS–102 and 
CMS–105, and CMS–367] 

Agency Information Collection 
Activities: Submission for OMB 
Review; Comment Request 

ACTION: Notice. 

SUMMARY: The Centers for Medicare & 
Medicaid Services (CMS) is announcing 
an opportunity for the public to 
comment on CMS’ intention to collect 
information from the public. Under the 
Paperwork Reduction Act of 1995 
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(PRA), federal agencies are required to 
publish notice in the Federal Register 
concerning each proposed collection of 
information, including each proposed 
extension or reinstatement of an existing 
collection of information, and to allow 
a second opportunity for public 
comment on the notice. Interested 
persons are invited to send comments 
regarding the burden estimate or any 
other aspect of this collection of 
information, including any of the 
following subjects: (1) The necessity and 
utility of the proposed information 
collection for the proper performance of 
the agency’s functions; (2) the accuracy 
of the estimated burden; (3) ways to 
enhance the quality, utility, and clarity 
of the information to be collected; and 
(4) the use of automated collection 
techniques or other forms of information 
technology to minimize the information 
collection burden. 
DATES: Comments on the collection(s) of 
information must be received by the 
OMB desk officer by May 12, 2014. 
ADDRESSES: When commenting on the 
proposed information collections, 
please reference the document identifier 
or OMB control number. To be assured 
consideration, comments and 
recommendations must be received by 
the OMB desk officer via one of the 
following transmissions: OMB, Office of 
Information and Regulatory Affairs, 
Attention: CMS Desk Officer, Fax 
Number: (202) 395–5806 or Email: 
OIRA_submission@omb.eop.gov. 

To obtain copies of a supporting 
statement and any related forms for the 
proposed collection(s) summarized in 
this notice, you may make your request 
using one of following: 

1. Access CMS’ Web site address at 
http://www.cms.hhs.gov/
PaperworkReductionActof1995. 

2. Email your request, including your 
address, phone number, OMB number, 
and CMS document identifier, to 
Paperwork@cms.hhs.gov. 

3. Call the Reports Clearance Office at 
(410) 786–1326. 
FOR FURTHER INFORMATION CONTACT: 
Reports Clearance Office at (410) 786– 
1326. 
SUPPLEMENTARY INFORMATION: Under the 
Paperwork Reduction Act of 1995 (PRA) 
(44 U.S.C. 3501–3520), federal agencies 
must obtain approval from the Office of 
Management and Budget (OMB) for each 
collection of information they conduct 
or sponsor. The term ‘‘collection of 
information’’ is defined in 44 U.S.C. 
3502(3) and 5 CFR 1320.3(c) and 
includes agency requests or 
requirements that members of the public 
submit reports, keep records, or provide 
information to a third party. Section 

3506(c)(2)(A) of the PRA (44 U.S.C. 
3506(c)(2)(A)) requires federal agencies 
to publish a 30-day notice in the 
Federal Register concerning each 
proposed collection of information, 
including each proposed extension or 
reinstatement of an existing collection 
of information, before submitting the 
collection to OMB for approval. To 
comply with this requirement, CMS is 
publishing this notice that summarizes 
the following proposed collection(s) of 
information for public comment: 

1. Type of Information Collection 
Request: Extension of a currently 
approved collection; Title of 
Information Collection: Quarterly 
Statement of Budget for Medical 
Assistance; Use: We require that each 
State Medicaid agency quarterly submit 
the Form CMS–37 via the web-based 
Medicaid and State Children’s Health 
Insurance Program Budget and 
Expenditure System (MBES/CBES). Due 
dates are November 15, February 15, 
May 15 and August 15 of each fiscal 
year. The addendum provides a 
description of forms contained in this 
package. All submissions represent 
equally important components of the 
grant award cycle, but the May and 
November submissions are particularly 
significant for budget formulation. The 
November submission introduces a new 
fiscal year to the budget cycle and 
serves as the basis for the formulation of 
the Medicaid portion of the President’s 
Budget, which is presented to Congress 
in January. The February and August 
submissions are used primarily for 
budget execution in providing interim 
updates to our Office of Financial 
Management, the Department of Health 
and Human Services, the Office of 
Management and Budget and Congress 
depending on the scheduling of the 
national budget review process in a 
given fiscal year. These submissions 
provide us with base information 
necessary to track current year 
obligations and expenditures in relation 
to the current year appropriation and to 
notify senior managers of any 
impending surpluses or deficits. Form 
Number: CMS–37 (OCN: 0938–0101); 
Frequency: Quarterly; Affected Public: 
State, Local, or Tribal Governments; 
Number of Respondents: 56; Total 
Annual Responses: 224; Total Annual 
Hours: 7,616. (For policy questions 
regarding this collection contact 
Abraham John at 410–786–4519). 

2. Type of Information Collection 
Request: Extension of a currently 
approved collection; Title of 
Information Collection: Quarterly 
Statement of Expenditure for Medical 
Assistance; Use: Section 1903 of the 
Social Security Act provides the 

authority for collecting this information. 
States are required to submit the form 
CMS–64 quarterly to us no later than 30 
days after the end of the quarter being 
reported. These submissions provide us 
with the information necessary to issue 
the quarterly grant awards, monitor 
current year expenditure levels, 
determine the allowability of State 
claims for reimbursement, develop 
Medicaid financial management 
information provide for State reporting 
of waiver expenditures, ensure that the 
federally-established limit is not 
exceeded for HCBS waivers, and to 
allow for the implementation of the 
Assignment of Rights and Part A and 
Part B Premium (i.e., accounting for 
overdue Part A and Part B Premiums 
under State buy-in agreements)—Billing 
Offsets. Form Number: CMS–64 (OCN: 
0938–0067); Frequency: Quarterly; 
Affected Public: State, Local, or Tribal 
Governments; Number of Respondents: 
56; Total Annual Responses: 224; Total 
Annual Hours: 16,464. (For policy 
questions regarding this collection 
contact Abraham John at 410–786– 
4519). 

3. Type of Information Collection 
Request: Revision of a currently 
approved collection; Title: Health Care 
Reform Insurance Web Portal 
Requirements; Use: This information 
collection is mandated by Sections 1103 
and 10102 of the Patient Protection and 
Affordability Care Act, Public Law 111– 
148 (ACA). Once all of the information 
is collected from insurance issuers of 
major medical health insurance (hereon 
referred to as issuers) and other affected 
parties, it will be displayed at http://
www.healthcare.gov. Issuers are 
required to provide information 
quarterly, and healthcare.gov will be 
updated on a periodic schedule during 
each quarter. The information provided 
will help the general public make 
educated decisions about organizations 
providing private health care insurance. 
We are currently updating a system 
(hereon referred to as web portal) where 
state Departments of Insurance and 
issuers may log in using a custom user 
ID and password validation. The states 
may be asked to provide information on 
issuers in their state and various Web 
sites maintained for consumers. The 
issuers will be tasked with providing 
information on their major medical 
insurance products and plans. They will 
ultimately be given the choice to 
download a basic information template 
to enter data then upload into the web 
portal; to manually enter data within the 
web portal itself; or to submit .xml files 
containing their information. Once the 
states and issuers submit their data, they 
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will receive an email notifying them of 
any errors, and that their submission 
was received. We are both mandating 
the issuers verify and update their 
information on a quarterly basis and 
requesting that States verify State- 
submitted information on an annual 
basis. In the event that an issuer 
enhances its existing plans, proposes 
new plans, or deactivates plans, the 
organization would be required to 
update the information in the web 
portal. Changes occurring during the 
three month quarterly periods will be 
allowed utilizing effective dates for both 
the plans and rates associated with the 
plans. Form Number: CMS–10320 
(OCN: 0938–1086); Frequency: 
Annually, Quarterly; Affected Public: 
Private sector—Business or other for- 
profits; Number of Respondents: 801; 
Total Annual Responses: 3,051; Total 
Annual Hours: 27,833. (For policy 
questions regarding this collection 
contact Kim Heckstall at 410–786– 
1647.) 

4. Type of Information Collection 
Request: Extension of a currently 
approved collection; Title of 
Information Collection: Medication 
Therapy Management Program 
Improvements; Use: Information 
collected by Part D medication therapy 
management programs (as required by 
the standardized format for the 
comprehensive medication review 
summary) will be used by beneficiaries 
or their authorized representatives, 
caregivers, and their healthcare 
providers to improve medication use 
and achieve better healthcare outcomes. 
Subsequent to the publication of the 60- 
day Federal Register notice (January 17, 
2014; 79 FR 3207) non-substantive 
changes have been made to the 
information collection request. Form 
Number: CMS–10396 (OCN: 0938– 
1154); Frequency: Occasionally; 
Affected Public: Private sector (Business 
or other for-profits); Number of 
Respondents: 682; Total Annual 
Responses: 280,352; Total Annual 
Hours: 186,901. (For policy questions 
regarding this collection contact Gary 
Wirth at 410–786–3977). 

5. Type of Information Collection 
Request: Extension without change of a 
currently approved collection; Title of 
Information Collection: Clinical 
Laboratory Improvement Amendments 
of 1988 (CLIA) Budget Workload 
Reports and Supporting Regulations; 
Use: We will use the collected 
information to determine the amount of 
Federal reimbursement for surveys 
conducted. Use of the information 
includes program evaluation, audit, 
budget formulation and budget 
approval. Form CMS–102 is a multi- 

purpose form designed to capture and 
record all budget and expenditure data. 
Form CMS–105 captures the annual 
projected CLIA workload that the State 
survey agency will accomplish. Our 
regional offices also use the information 
to approve the annual projected CLIA 
workload. The information is required 
as part of the section 1864 agreement 
with the state. Form Numbers: CMS–102 
and CMS–105 (OCN: 0938–0599); 
Frequency: Quarterly; Affected Public: 
State, Local, or Tribal Governments; 
Number of Respondents: 50; Total 
Annual Responses: 50; Total Annual 
Hours: 4,500. (For policy questions 
regarding this collection contact Angela 
Stancel at 410–786–4876.) 

6. Type of Information Collection 
Request: Revision of a currently 
approved collection; Title of 
Information Collection: Medicaid Drug 
Program—Monthly and Quarterly Drug 
Reporting Format; Use: Labelers must 
transmit drug data to us within 30 days 
after the end of each calendar month 
and quarter. We calculate the unit rebate 
amount (URA) for each National Drug 
Code and distributes to all state 
Medicaid agencies. States use the URA 
to invoice the labeler for rebates. The 
monthly data is used to calculate 
Federal Upper Limit prices for 
applicable drugs and for states that opt 
to use this data to establish their 
pharmacy reimbursement methodology. 
Form Number: CMS–367 (OCN: 0938– 
0578); Frequency: Monthly and 
quarterly; Affected Public: Private 
sector—Business or other for-profits; 
Number of Respondents: 610; Total 
Annual Responses: 9,760; Total Annual 
Hours: 144,448. (For policy questions 
regarding this collection contact 
Samone Angel at 410–786–1123.) 

Dated: April 8, 2014. 
Martique Jones, 
Deputy Director, Regulations Development 
Group, Office of Strategic Operations and 
Regulatory Affairs. 
[FR Doc. 2014–08208 Filed 4–10–14; 8:45 am] 

BILLING CODE 4120–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Medicare & Medicaid 
Services 

[Document Identifiers: CMS–10463 and 
CMS–10521] 

Agency Information Collection 
Activities: Proposed Collection; 
Comment Request 

AGENCY: Centers for Medicare & 
Medicaid Services, HHS. 

ACTION: Notice. 

SUMMARY: The Centers for Medicare & 
Medicaid Services (CMS) is announcing 
an opportunity for the public to 
comment on CMS’ intention to collect 
information from the public. Under the 
Paperwork Reduction Act of 1995 (the 
PRA), federal agencies are required to 
publish notice in the Federal Register 
concerning each proposed collection of 
information (including each proposed 
extension or reinstatement of an existing 
collection of information) and to allow 
60 days for public comment on the 
proposed action. Interested persons are 
invited to send comments regarding our 
burden estimates or any other aspect of 
this collection of information, including 
any of the following subjects: (1) The 
necessity and utility of the proposed 
information collection for the proper 
performance of the agency’s functions; 
(2) the accuracy of the estimated 
burden; (3) ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) the use of 
automated collection techniques or 
other forms of information technology to 
minimize the information collection 
burden. 

DATES: Comments must be received by 
June 10, 2014. 
ADDRESSES: When commenting, please 
reference the document identifier or 
OMB control number (OCN). To be 
assured consideration, comments and 
recommendations must be submitted in 
any one of the following ways: 

1. Electronically. You may send your 
comments electronically to http://
www.regulations.gov. Follow the 
instructions for ‘‘Comment or 
Submission’’ or ‘‘More Search Options’’ 
to find the information collection 
document(s) that are accepting 
comments. 

2. By regular mail. You may mail 
written comments to the following 
address: CMS, Office of Strategic 
Operations and Regulatory Affairs, 
Division of Regulations Development, 
Attention: Document Identifier/OMB 
Control Number ___, Room C4–26–05, 
7500 Security Boulevard, Baltimore, 
Maryland 21244–1850. 

To obtain copies of a supporting 
statement and any related forms for the 
proposed collection(s) summarized in 
this notice, you may make your request 
using one of following: 

1. Access CMS’ Web site address at 
http://www.cms.hhs.gov/
PaperworkReductionActof1995. 

2. Email your request, including your 
address, phone number, OMB number, 
and CMS document identifier, to 
Paperwork@cms.hhs.gov. 
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3. Call the Reports Clearance Office at 
(410) 786–1326. 
FOR FURTHER INFORMATION CONTACT: 
Reports Clearance Office at (410) 786– 
1326. 
SUPPLEMENTARY INFORMATION: 

Contents 
This notice sets out a summary of the 

use and burden associated with the 
following information collections. More 
detailed information can be found in 
each collection’s supporting statement 
and associated materials (see 
ADDRESSES). 

CMS–10463 Cooperative Agreement 
To Support Navigators in Federally- 
Facilitated and State Partnership 
Exchanges 

CMS–10521 Improving Quality of 
Care in Medicaid and CHIP through 
Increased Access to Preventive 
Services, State Survey 

Under the PRA (44 U.S.C. 3501– 
3520), federal agencies must obtain 
approval from the Office of Management 
and Budget (OMB) for each collection of 
information they conduct or sponsor. 
The term ‘‘collection of information’’ is 
defined in 44 U.S.C. 3502(3) and 5 CFR 
1320.3(c) and includes agency requests 
or requirements that members of the 
public submit reports, keep records, or 
provide information to a third party. 
Section 3506(c)(2)(A) of the PRA 
requires federal agencies to publish a 
60-day notice in the Federal Register 
concerning each proposed collection of 
information, including each proposed 
extension or reinstatement of an existing 
collection of information, before 
submitting the collection to OMB for 
approval. To comply with this 
requirement, CMS is publishing this 
notice. 

Information Collection 
1. Type of Information Collection 

Request: Revision of a currently 
approved collection; Title of 
Information Collection: Cooperative 
Agreement to Support Navigators in 
Federally-facilitated and State 
Partnership Exchanges; Use: Section 
1311(i) of the Affordable Care Act 
requires Exchanges to establish a 
Navigator grant program as part of its 
function to provide consumers with 
assistance when they need it. Navigators 
will assist consumers by providing 
education about and facilitating 
selection of qualified health plans 
(QHPs) within Exchanges, as well as 
other required duties. Section 1311(i) 
requires that an Exchange operating as 
of January 1, 2014, must establish a 
Navigator Program under which it 

awards grants to eligible individuals or 
entities who satisfy the requirements to 
be Exchange Navigators. For Federally- 
facilitated Exchanges (FFE) and State 
Partnership Exchanges (SPEs), we will 
be awarding these grants. Navigator 
awardees must provide weekly, 
monthly, quarterly, and annual progress 
reports to us on the activities performed 
during the grant period and any sub- 
awardees receiving funds. Form 
Number: CMS–10463 (OCN: 0938– 
1215); Frequency: Annually; Quarterly, 
Monthly, Weekly; Affected Public: 
Private sector; Number of Respondents: 
99; Total Annual Responses: 5,148; 
Total Annual Hours: 35,640. (For policy 
questions regarding this collection 
contact Julia Dreier at 301–492–4123.) 

2. Type of Information Collection 
Request: New collection (Request for a 
new OMB control number); Title of 
Information Collection: Improving 
Quality of Care in Medicaid and CHIP 
through Increased Access to Preventive 
Services State Survey; Use: This survey 
will be used to gain a better 
understanding of state efforts to increase 
utilization of preventive services and to 
develop resources (including 
educational and outreach resources) to 
help states increase utilization of 
preventive services. The results will 
provide a baseline on regarding 
coverage of preventive services and will 
help us identify ways to assist states 
with materials focusing on prevention 
and technical assistance. Form Number: 
CMS–10521 (OCN: 0938-New); 
Frequency: Once; Affected Public: State, 
Local, or Tribal Governments; Number 
of Respondents: 51; Total Annual 
Responses: 51; Total Annual Hours: 
128. (For policy questions regarding this 
collection contact Mary Beth Hance at 
410–786–4299). 

Dated: April 8, 2014. 
Martique Jones, 
Deputy Director, Regulations Development 
Group, Office of Strategic Operations and 
Regulatory Affairs. 
[FR Doc. 2014–08209 Filed 4–10–14; 8:45 am] 

BILLING CODE 4120–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Administration for Community Living 

Agency Information Collection 
Activities; Proposed Collection; 
Comment Request; Reinstatement 
With Changes to Title III Supplemental 
Form to the Financial Status Report 

AGENCY: Administration for Community 
Living, HHS 

ACTION: Notice. 

SUMMARY: The Administration for 
Community Living (ACL) is announcing 
an opportunity for public comment on 
the proposed collection of certain 
information by the agency. Under the 
Paperwork Reduction Act of 1995 (the 
PRA), Federal agencies are required to 
publish notice in the Federal Register 
concerning each proposed collection of 
information and to allow 60 days for 
public comment in response to the 
notice. This notice solicits comments on 
the information collection requirements 
relating to the Supplemental Form to 
the Financial Status Report for all ACL/ 
AoA Title III Grantees. 
DATES: Submit written or electronic 
comments on the collection of 
information by June 10, 2014. 
ADDRESSES: Submit electronic 
comments on the collection of 
information to: Alice.Kelsey@
acl.hhs.gov. Submit written comments 
on the collection of information to the 
Administration for Community Living, 
attn: Alice Kelsey, 233 N. Michigan 
Ave., Suite 790, Chicago, IL 60661. 
FOR FURTHER INFORMATION CONTACT: 
Alice Kelsey, Financial Operations 
Specialist, Administration for 
Community Living, attn: Alice Kelsey, 
233 N. Michigan Ave., Suite 790, 
Chicago, IL 60661. 
SUPPLEMENTARY INFORMATION: Under the 
PRA (44 U.S.C. 3501–3520), Federal 
agencies must obtain approval from the 
Office of Management and Budget 
(OMB) for each collection of 
information they conduct or sponsor. 
‘‘Collection of information’’ is defined 
in 44 U.S.C. 3502(3) and 5 CFR 
1320.3(c) and includes agency request 
or requirements that members of the 
public submit reports, keep records, or 
provide information to a third party. 
Section 3506(c)(2)(A) of the PRA (44 
U.S.C. 3506(c)(2)(A)) requires Federal 
agencies to provide a 60 day notice in 
the Federal Register concerning each 
proposed collection of information, 
before submitting the collection to OMB 
for approval. To comply with this 
requirement, ACL is publishing notice 
of the proposed collection of 
information set forth in this document. 
With respect to the following collection 
of information, ACL invites comments 
on: (1) Whether the proposed collection 
of information is necessary for the 
proper performance of ACL’s functions, 
including whether the information will 
have practical utility; (2) the accuracy of 
ACL’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; (3) 
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ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (4) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
when appropriate, and other forms of 
information technology. The template 
may be found on the ACL Web site at 
http://www.acl.gov/NewsRoom/
NewsInfo/docs/FFR-ACL-AoA-TitleIII- 
Supplemental_SF-425.pdf. 

The supplemental form to the 
Financial Status Report for all ACL/AoA 
Title III Grantees provides an 
understanding of how projects funded 
by the Older Americans Act are being 
administered by grantees, in 
conformance with legislative 
requirements, pertinent Federal 
regulations and other applicable 
instructions and guidelines issued by 
the Administration for Community 
Living (ACL). This information will be 
used for Federal oversight of Title III 
projects. ACL estimates the burden of 
this collection of information as follows: 
56 State Units on Aging (SUA) respond 
semi-annually which should have an 
average burden of 2 hours per grantee 
for a total of 112 hours per submission. 

Dated: April 8, 2014. 
Kathy Greenlee, 
Administrator and Assistant Secretary for 
Aging. 
[FR Doc. 2014–08200 Filed 4–10–14; 8:45 am] 

BILLING CODE 4154–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Administration for Community Living 

Paralysis Resource Center 

Summary: The Administration for 
Community Living (ACL) is proud to 
announce the Paralysis Resource Center 
(PRC) is moving to ACL as a result of the 
2014 budget recently signed by 
President Obama. 

ACL was formed in April 2012 to 
advance policy and implement 
programs that support the rights of older 
Americans and people with disabilities 
to live in their communities throughout 
their lifespan. The mission of the PRC 
aligns perfectly with ACL’s mission and 
provides the Administration with 
important new programmatic 
opportunities to help persons with 
physical disabilities as well as older 
adults and people with developmental 
disabilities. 

The PRC provides a comprehensive, 
national source of information for 
people living with paralysis and their 
families to promote health, foster 

involvement in the community, and 
improve quality of life. Resources on 
spinal cord injury, paralysis and 
mobility-related disabilities, including 
information and referral by phone and 
email are available in English and 
Spanish. The PRC currently operates 
through a cooperative agreement 
between the Christopher & Dana Reeve 
Foundation and the U.S. Department of 
Health and Human Services (HHS) 
Centers for Disease Control and 
Prevention (CDC). ACL will be working 
with the CDC on transitioning the 
program to ACL. 

Program Name: Paralysis Resource 
Center. 

Award Amount: Up to $6,683,000. 
Project Period: 6/1/2014 to 5/31/2015. 
Award Type: Cooperative Agreement. 
Statutory Authority: This program is 

authorized under Section 301 of the Public 
Health Service Act (42 U.S.C. 241, 
247b(k)(2)). 

Catalog of Federal Domestic Assistance 
(CFDA) Number: 93.325 Discretionary 
Projects. 

Dates: 
• Application Submission deadline: 

May 12, 2014. 
• The anticipated budget period start 

date is June 1, 2014. 

I. Program Description 

The purpose of the program is to 
provide funding to support a national 
Paralysis Resource Center to improve 
the health and quality of life of 
individuals living with paralysis and 
their families by raising awareness of 
and facilitating access to a broad range 
of services relevant to individuals with 
paralysis. The Paralysis Resource Center 
will work to remove environmental 
barriers to health for individuals living 
with paralysis and expand the 
knowledge base of proven, successful 
health promotion strategies leading to 
improved physical and emotional health 
for this population, improving the 
understanding of the true burden of 
paralysis by disease category, injury, 
and quality of life indicators and to 
measure secondary complications, and 
conducting evaluation projects to 
translate clinical rehabilitation treadmill 
therapy to community-based settings 
and training health care professionals to 
deliver this intervention. This program 
addresses the ‘‘Healthy People 2020’’ 
focus area(s): Access to Health Services; 
Adolescent Health; Disability and 
Health; Early and Middle Childhood; 
Educational and Community-Based 
Programs; Health Communication and 
Health IT; Healthcare-Associated 
Infections; Nutrition and Weight Status; 
Older Adults; Physical Activity and 

Fitness; Quality of Life and Well-Being; 
Social Determinants of Health; and 
Tobacco Use. 

Justification for the Exception to 
Competition 

The PRC currently operates through a 
cooperative agreement between the 
Christopher & Dana Reeve Foundation 
and the U.S. Department of Health and 
Human Services (HHS) Centers for 
Disease Control and Prevention (CDC). 
To ensure uninterrupted continuation of 
the grant goals and objectives and given 
the administrative burden of holding an 
open competition and awarding a new 
grant given the short time since the 
funds were appropriated, ACL will 
award a one year continuation to the 
incumbent Paralysis Resource Center at 
the Christopher & Dana Reeve 
Foundation. Failure to move forward 
with this deviation would disrupt ACL’s 
ability to improve and advance the PRC 
program as one cohesive and consistent 
program nationally. 

• Eligible Applicants: Incumbent 
Paralysis Resource Center with award 
expiration date of 5/31/14. 

II. Evaluation Criteria 
Information previously provided in 

semi-annual reports, as well as 
information in the non-competing 
extension application will be 
considered to determine satisfactory 
progress of the grantee project and 
ensure that proposed activities are 
within the approved scope and budget 
of the grant. Areas that will be evaluated 
include: 
A. Project Relevance & Current Need. 
B. Approach. 
C. Budget. 
D. Project Impact. 
E. Organizational Capacity. 

III. Application and Submission 
Requirements 
A. SF 424—Application for Federal 

Assistance. 
B. SF 424A—Budget Information. 
C. Separate Budget Narrative/

Justification. 
D. SF 424B—Assurances. Note: Be sure 

to complete this form according to 
instructions. 

E. Lobbying Certification. 
F. Program narrative—no more than 10 

pages. 
• The project narrative must be 

submitted to GrantSolutions. The 
narrative must be submitted in the 
following format: 

• Maximum number of pages: 10—If 
the narrative exceeds the page limit, 
only the first pages which are within the 
page limit will be reviewed. 

• Font size: 12 point unreduced; 
Times New Roman is preferred. 
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• Double spaced. 
• Page margin size: One inch. 
• Number all narrative pages; not to 

exceed the maximum number of pages. 
• Include a table of contents. 
• Application should be submitted 

through Grantsolutions at 
www.grantsolutions.gov. 

The narrative should address 
activities to be conducted over the 
entire project period and must include 
the following items in the order listed: 

i. Plan. 
ii. Methods. 
iii. Objectives. 
iv. Timeline. 
v. Staff. 
vi. Understanding. 
vii. Need. 
viii. Evaluation and Performance 

Measures. 

The budget and budget justification 
will be included as a separate 
attachment, not to be counted in the 
narrative page limit. Additional 
information may be included in the 
application appendices. The appendices 
will not be counted toward the narrative 
page limit. This additional information 
includes: 

• Curriculum Vitae, Resumes, 
Organizational Charts, and Letters of 
Support. Additional information 
submitted via GrantSolutions.gov 
should be uploaded in a PDF file format, 
and should be named as appropriate, 
such as publications, reports, etc. 

• No more than 15 attachments 
should be uploaded per application. 

G. Work Plan. 
H. Grantees will be required to access 

the non-competing application kit 
in GrantSolutions.gov to submit all 
materials for this application. 

IV. Application Review Information 

Applications will be objectively 
reviewed by Federal staff utilizing the 
evaluation criteria listed above in 
Section II. 

V. Agency Contact 

For further information or comments 
regarding this program expansion 
supplement, contact Ophelia M. 
McLain, U.S. Department of Health and 
Human Services, Administration for 
Community Living, Administration on 
Intellectual and Developmental 
Disabilities, Office of Innovation, One 
Massachusetts Avenue NW., 
Washington, DC 20001; telephone (202) 
690–7025; fax (202) 357–3560; email 
Ophelia.McLain@acl.hhs.gov. 

Dated: April 8, 2014. 
Kathy Greenlee, 
Administrator and Assistant Secretary for 
Aging. 
[FR Doc. 2014–08195 Filed 4–10–14; 8:45 am] 

BILLING CODE 4154–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

[Docket No. FDA–2013–P–1515] 

Determination That ZOVIRAX 
(Acyclovir Sodium) Injection, 
Equivalent to 250 Milligrams Base/Vial, 
500 Milligrams Base/Vial, and 1 Gram 
Base/Vial, Was Not Withdrawn From 
Sale for Reasons of Safety or 
Effectiveness 

AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Notice. 

SUMMARY: The Food and Drug 
Administration (FDA) has determined 
that ZOVIRAX (acyclovir sodium) 
Injection, equivalent to (EQ) 250 
milligrams (mg) base/vial, 500 mg base/ 
vial, and 1gram (g) base/vial, was not 
withdrawn from sale for reasons of 
safety or effectiveness. This 
determination will allow FDA to 
approve abbreviated new drug 
applications (ANDAs) for ZOVIRAX 
(acyclovir sodium) Injection, EQ 250 mg 
base/vial, 500 mg base/vial, and 1 g 
base/vial, if all other legal and 
regulatory requirements are met. 
FOR FURTHER INFORMATION CONTACT: 
Darren Eicken, Center for Drug 
Evaluation and Research, Food and 
Drug Administration, 10903 New 
Hampshire Ave., Bldg. 51, Rm. 6206, 
Silver Spring, MD 20993–0002, 240– 
402–0978. 
SUPPLEMENTARY INFORMATION: In 1984, 
Congress enacted the Drug Price 
Competition and Patent Term 
Restoration Act of 1984 (Pub. L. 98–417) 
(the 1984 amendments), which 
authorized the approval of duplicate 
versions of drug products under an 
ANDA procedure. ANDA applicants 
must, with certain exceptions, show that 
the drug for which they are seeking 
approval contains the same active 
ingredient in the same strength and 
dosage form as the ‘‘listed drug,’’ which 
is a version of the drug that was 
previously approved. ANDA applicants 
do not have to repeat the extensive 
clinical testing otherwise necessary to 
gain approval of a new drug application 
(NDA). 

The 1984 amendments include what 
is now section 505(j)(7) of the Federal 

Food, Drug, and Cosmetic Act (21 U.S.C. 
355(j)(7)), which requires FDA to 
publish a list of all approved drugs. 
FDA publishes this list as part of the 
‘‘Approved Drug Products With 
Therapeutic Equivalence Evaluations,’’ 
which is known generally as the 
‘‘Orange Book.’’ Under FDA regulations, 
drugs are removed from the list if the 
Agency withdraws or suspends 
approval of the drug’s NDA or ANDA 
for reasons of safety or effectiveness or 
if FDA determines that the listed drug 
was withdrawn from sale for reasons of 
safety or effectiveness (21 CFR 314.162). 

A person may petition the Agency to 
determine, or the Agency may 
determine on its own initiative, whether 
a listed drug was withdrawn from sale 
for reasons of safety or effectiveness. 
This determination may be made at any 
time after the drug has been withdrawn 
from sale, but must be made prior to 
approving an ANDA that refers to the 
listed drug (§ 314.161 (21 CFR 314.161)). 
FDA may not approve an ANDA that 
does not refer to a listed drug. 

ZOVIRAX (acyclovir sodium) 
Injection, EQ 250 mg base/vial, 500 mg 
base/vial, and 1g base/vial, is the subject 
of NDA 18–603, held by 
GlaxoSmithKline and initially approved 
on October 22, 1982. ZOVIRAX 
(acyclovir sodium) is indicated for the 
treatment of herpes and varicella-zoster 
(shingles) in immunocompromised 
patients. 

In a letter dated June 20, 2005, 
GlaxoSmithKline notified FDA that 
ZOVIRAX (acyclovir sodium) Injection, 
EQ 250 mg base/vial, 500 mg base/vial, 
and 1g base/vial, was being 
discontinued, and FDA moved the drug 
product to the ‘‘Discontinued Drug 
Product List’’ section of the Orange 
Book. 

Lachman Consultant Services, Inc., 
submitted a citizen petition dated 
November 15, 2013 (Docket No. FDA– 
2013–P–1515), under 21 CFR 10.30, 
requesting that the Agency determine 
whether ZOVIRAX (acyclovir sodium) 
Injection, EQ 1 g base/vial, was 
withdrawn from sale for reasons of 
safety or effectiveness. Although the 
citizen petition did not address the 250 
mg and 500 mg strengths, those 
strengths have also been discontinued. 
On our own initiative, we have also 
determined whether those strengths 
were withdrawn for safety or 
effectiveness reasons. 

After considering the citizen petition 
and reviewing Agency records and 
based on the information we have at this 
time, FDA has determined under 
§ 314.161 that ZOVIRAX (acyclovir 
sodium) Injection, EQ 250 mg base/vial, 
500 mg base/vial, and 1g base/vial, was 
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not withdrawn for reasons of safety or 
effectiveness. The petitioner has 
identified no data or other information 
suggesting that ZOVIRAX (acyclovir 
sodium) Injection, EQ 250 mg base/vial, 
500 mg base/vial, and 1 g base/vial, was 
withdrawn for reasons of safety or 
effectiveness. We have carefully 
reviewed our files for records 
concerning the withdrawal of ZOVIRAX 
(acyclovir sodium) Injection, EQ 250 mg 
base/vial, 500 mg base/vial, and 1g base/ 
vial, from sale. We have also 
independently evaluated relevant 
literature and data for possible 
postmarketing adverse events. We have 
reviewed the available evidence and 
determined that these products were not 
withdrawn from sale for reasons of 
safety or effectiveness. 

Accordingly, the Agency will 
continue to list ZOVIRAX (acyclovir 
sodium) Injection, EQ 250 mg base/vial, 
500 mg base/vial, and 1g base/vial, in 
the ‘‘Discontinued Drug Product List’’ 
section of the Orange Book. The 
‘‘Discontinued Drug Product List’’ 
delineates, among other items, drug 
products that have been discontinued 
from marketing for reasons other than 
safety or effectiveness. ANDAs that refer 
to ZOVIRAX (acyclovir sodium) 
Injection, EQ 250 mg base/vial, 500 mg 
base/vial, and 1g base/vial, may be 
approved by the Agency as long as they 
meet all other legal and regulatory 
requirements for the approval of 
ANDAs. If FDA determines that labeling 
for this drug product should be revised 
to meet current standards, the Agency 
will advise ANDA applicants to submit 
such labeling. 

Dated: April 7, 2014. 
Leslie Kux, 
Assistant Commissioner for Policy. 
[FR Doc. 2014–08148 Filed 4–10–14; 8:45 am] 

BILLING CODE 4160–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

[Docket No. FDA–2014–N–0001] 

Nonprescription Drugs Advisory 
Committee; Notice of Meeting 

AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Notice. 

This notice announces a forthcoming 
meeting of a public advisory committee 
of the Food and Drug Administration 
(FDA). The meeting will be open to the 
public. 

Name of Committee: Nonprescription 
Drugs Advisory Committee. 

General Function of the Committee: 
To provide advice and 
recommendations to the Agency on 
FDA’s regulatory issues. 

Date and Time: The meeting will be 
held on May 2, 2014, from 8 a.m. to 4:30 
p.m. 

Location: Hilton Washington DC 
North/Gaithersburg, The Ballrooms, 620 
Perry Pkwy., Gaithersburg, MD. The 
hotel phone number is 301–977–8900. 

Contact Person: Kalyani Bhatt, Center 
for Drug Evaluation and Research, Food 
and Drug Administration, 10903 New 
Hampshire Ave., Bldg. 31, Rm. 2417, 
Silver Spring, MD 20993–0002, 301– 
796–9001, FAX: 301–847–8533, email: 
NDAC@fda.hhs.gov, or FDA Advisory 
Committee Information Line, 1–800– 
741–8138 (301–443–0572 in the 
Washington, DC area). A notice in the 
Federal Register about last minute 
modifications that impact a previously 
announced advisory committee meeting 
cannot always be published quickly 
enough to provide timely notice. 
Therefore, you should always check the 
Agency’s Web site at http://
www.fda.gov/AdvisoryCommittees/
default.htm and scroll down to the 
appropriate advisory committee meeting 
link, or call the advisory committee 
information line to learn about possible 
modifications before coming to the 
meeting. 

Agenda: The committee will discuss 
data submitted by MSD Consumer Care, 
Inc., to support new drug application 
(NDA) 204804, for over-the-counter 
(OTC) marketing of montelukast 10 
milligram (mg) tablets (proposed trade 
name SINGULAIR Allergy). The 
proposed OTC use is ‘‘temporarily 
relieves these symptoms due to hay 
fever or other upper respiratory 
allergies: Nasal congestion, runny nose, 
itchy, watery eyes, sneezing, itching of 
the nose.’’ The applicant proposes to 
label the product for OTC use in adults 
18 years and older. Efficacy and safety 
data, as well as results of consumer 
studies, will be discussed. The 
committee will be asked to consider 
whether the data support an acceptable 
risk/benefit profile for the 
nonprescription use of montelukast 
tablets by OTC consumers. 

FDA intends to make background 
material available to the public no later 
than 2 business days before the meeting. 
If FDA is unable to post the background 
material on its Web site prior to the 
meeting, the background material will 
be made publicly available at the 
location of the advisory committee 
meeting, and the background material 
will be posted on FDA’s Web site after 
the meeting. Background material is 
available at http://www.fda.gov/

AdvisoryCommittees/Calendar/
default.htm. Scroll down to the 
appropriate advisory committee meeting 
link. 

Procedure: Interested persons may 
present data, information, or views, 
orally or in writing, on issues pending 
before the committee. Written 
submissions may be made to the contact 
person on or before April 25, 2014. Oral 
presentations from the public will be 
scheduled between approximately 1 
p.m. to 2 p.m. Those individuals 
interested in making formal oral 
presentations should notify the contact 
person and submit a brief statement of 
the general nature of the evidence or 
arguments they wish to present, the 
names and addresses of proposed 
participants, and an indication of the 
approximate time requested to make 
their presentation on or before April 17, 
2014. Time allotted for each 
presentation may be limited. If the 
number of registrants requesting to 
speak is greater than can be reasonably 
accommodated during the scheduled 
open public hearing session, FDA may 
conduct a lottery to determine the 
speakers for the scheduled open public 
hearing session. The contact person will 
notify interested persons regarding their 
request to speak by April 18, 2014. 

Persons attending FDA’s advisory 
committee meetings are advised that the 
Agency is not responsible for providing 
access to electrical outlets. 

FDA welcomes the attendance of the 
public at its advisory committee 
meetings and will make every effort to 
accommodate persons with physical 
disabilities or special needs. If you 
require special accommodations due to 
a disability, please contact Kalyani 
Bhatt at least 7 days in advance of the 
meeting. 

FDA is committed to the orderly 
conduct of its advisory committee 
meetings. Please visit our Web site at 
http://www.fda.gov/
AdvisoryCommittees/
AboutAdvisoryCommittees/
ucm111462.htm for procedures on 
public conduct during advisory 
committee meetings. 

Notice of this meeting is given under 
the Federal Advisory Committee Act (5 
U.S.C. app. 2). 

Dated: April 8, 2014. 

Jill Hartzler Warner, 
Acting Associate Commissioner for Special 
Medical Programs. 
[FR Doc. 2014–08154 Filed 4–10–14; 8:45 am] 

BILLING CODE 4160–01–P 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Health Resources and Services 
Administration 

Notice of Availability of Final Policy 
Document 

AGENCY: Health Resources and Services 
Administration (HRSA), HHS. 
ACTION: Final Agency guidance and 
response to public comments. 

SUMMARY: On January 27, 2014, HRSA 
published Policy Information Notice 
(PIN) 2014–01 to convey and clarify 
statutory and regulatory governance 
requirements for section 330-funded 
health centers and look-alikes. The PIN, 
‘‘Health Center Program Governance,’’ 
and HRSA’s ‘‘Comments and Response 
on Draft PIN: Health Center Program 
Governance’’ are available on the 
Internet at http://www.bphc.hrsa.gov/
policiesregulations/policies/
pin201401.html, and constitutes final 
agency guidance. 
DATES: The effective date of this final 
agency guidance was January 27, 2014. 
FOR FURTHER INFORMATION CONTACT: For 
questions regarding this notice, please 
contact the Office of Policy and Program 
Development, Bureau of Primary Health 
Care, HRSA, at BPHCPolicy@hrsa.gov. 
SUPPLEMENTARY INFORMATION: HHS’ 
Health Resources and Services 
Administration (HRSA) provides grants 
to eligible health centers under section 
330 of the Public Health Service Act to 
support the delivery of preventive and 
primary care services to medically 
underserved communities and 
vulnerable populations. In 2012, grants 
helped fund more than 1,200 health 
center grantees that provided services at 
nearly 9,000 health care delivery sites 
and served more than 21 million people. 
There are also over 100 organizations 
known as Federally Qualified Health 
Center (FQHC) look-alikes (look-alikes). 
As described in section 1861(aa)(4) and 
section 1905(l)(2)(B) of the Social 
Security Act, look-alikes do not receive 
federal funding under section 330 of the 
PHS Act; however, to receive the look- 
alike designation and associated FQHC 
benefits, look-alikes must meet the 
statutory, regulatory, and policy 
requirements for health centers under 
section 330. 

The purpose of this PIN is to: (a) 
Convey and clarify statutory and 
regulatory requirements regarding the 
structure and functioning of governing 
boards for all Health Center Program 
grantees (e.g., section 330(e), (g), (h), 
and/or (i) grantees) and look-alikes; (b) 
provide clarification regarding board 

requirements for public centers under 
co-applicant arrangements, including 
public centers funded or designated 
solely under sections 330(g), 330(h), 
and/or 330(i) to serve special 
populations; and (c) outline the 
eligibility and qualifying requirements 
for HRSA approval of a governance 
waiver for the 51 percent patient 
majority governance requirement for 
eligible section 330 grantees and look- 
alikes. This PIN also establishes HRSA 
policy that eliminates the monthly 
meeting requirement from waiver 
consideration. 

On August 20, 2009, HRSA made the 
draft PIN, ‘‘Health Center Governance 
Requirements and Expectations,’’ 
available for public comment. HRSA 
also published a notice in the Federal 
Register of September 18, 2009, 
requesting comments on this draft PIN. 
Fifty-one parties, including both 
individuals and groups, submitted a 
total of 251 comments regarding the 
draft PIN. After review and careful 
consideration of all comments received, 
HRSA has amended the PIN to 
incorporate certain recommendations 
from the public. The final PIN reflects 
these changes. 

In addition to making the final PIN 
available on HRSA’s Web site, HRSA is 
also posting HRSA’s ‘‘Comments and 
Response on Draft PIN: Health Center 
Program Governance.’’ The purpose of 
this document is to summarize the 
major comments received and describe 
HRSA’s response, including any 
corresponding changes made to the PIN. 
Where comments did not result in a 
revision to the PIN, explanations are 
provided. 

Dated: March 28, 2014. 
Mary K. Wakefield, 
Administrator. 
[FR Doc. 2014–08080 Filed 4–10–14; 8:45 am] 

BILLING CODE 4165–15–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Health Resources and Services 
Administration 

Discretionary Advisory Committee on 
Heritable Disorders in Newborns and 
Children; Notice of Meeting 

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92–463, codified at 5 U.S.C. 
App.), notice is hereby given of the 
following meeting: 

Name: Discretionary Advisory Committee 
on Heritable Disorders in Newborns and 
Children. 

Dates and Times: May 29, 2014, 9:30 a.m. 
to 4:30 p.m. May 30, 2014, 9:30 a.m. to 3:00 
p.m. 

Place: Webinar and In-Person, U.S. 
Pharmacopeial Convention (USP) 
Headquarters, 12601 Twinbrook Parkway, 
Rockville, Maryland 20852. 

Status: The meeting will be open to the 
public with attendance limited to space 
availability. Participants also have the option 
of viewing the meeting via webinar. Whether 
attending in-person or via webinar, all 
participants must register for the meeting at 
https://www.blsmeetings.net/
ACHDNCMay2014. The registration deadline 
is Friday, May 2, 2014, 11:59 p.m. Eastern 
Time. If there are technical problems gaining 
access to the Web site, please contact 
Anthony Rodell, Director of Client Relations, 
at arodell@SeamonCorporation.com. 

Purpose: The Discretionary Advisory 
Committee on Heritable Disorders in 
Newborns and Children (Committee), as 
authorized by Public Health Service Act 
(PHS), 42 U.S.C. 217a: Advisory councils or 
committees, was established to advise the 
Secretary of the Department of Health and 
Human Services about the development of 
newborn screening activities, technologies, 
policies, guidelines, and programs for 
effectively reducing morbidity and mortality 
in newborns and children having, or at risk 
for, heritable disorders. Note: the 
Committee’s recommendations regarding 
additional conditions/inherited disorders for 
screening that have been adopted by the 
Secretary are included in the Recommended 
Uniform Screening Panel and constitute part 
of the comprehensive guidelines supported 
by the Health Resources and Services 
Administration (HRSA). Pursuant to section 
2713 of the Public Health Service Act, 
codified at 42 U.S.C. 300gg–13, non- 
grandfathered health plans are required to 
cover screenings included in the HRSA- 
supported comprehensive guidelines without 
charging a co-payment, co-insurance, or 
deductible for plan years (i.e., policy years) 
beginning on or after the date that is 1 year 
from the Secretary’s adoption of the 
condition for screening. 

Agenda: The meeting will include: (1) A 
discussion and vote on a systematic approach 
to evaluate the impact of adding newborn 
screening conditions on state public health 
systems; (2) a presentation on the impact of 
the rapid implementation of electronic health 
records on the Early Hearing Detection and 
Intervention State programs; (3) a discussion 
on a potential national infrastructure to 
conduct research on population-based 
screening; (4) a presentation on the impact of 
new CPT codes for molecular diagnostics on 
laboratories; and (5) updates from the 
Committee’s Laboratory Standards and 
Procedures, Follow-up and Treatment, and 
Education and Training subcommittees. 
Tentatively, the Committee is expected to 
review and/or vote on a systematic approach 
to evaluate the impact of adding newborn 
screening conditions on state public health 
systems. This tentative vote does not involve 
any proposed addition of a condition to the 
Recommended Uniform Screening Panel. 

Agenda items are subject to change as 
necessary or appropriate. The agenda, 
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webinar information, Committee Roster, 
Charter, presentations, and other meeting 
materials are located on the Advisory 
Committee’s Web site at http://
www.hrsa.gov/advisorycommittees/
mchbadvisory/heritabledisorders. 

Public Comments: Members of the public 
may present oral comments and/or submit 
written comments. Comments are part of the 
official Committee record. Public comment 
periods are tentatively scheduled for both 
May 29 and May 30, 2014. Advance 
registration is required to present oral 
comments and/or submit written comments 
at https://www.blsmeetings.net/
ACHDNCMay2014. The registration deadline 
is Friday, May 2, 2014, 11:59 p.m. Eastern 
Time. Written comments must be received by 
the deadline in order to be included in the 
May meeting briefing book. Written 
comments should identify the individual’s 
name, address, email, telephone number, 
professional or business affiliation, type of 
expertise (i.e., parent, researcher, clinician, 
public health, etc.), and the topic/subject 
matter of comments. To ensure that all 
individuals who have registered to make oral 
comments can be accommodated, the 
allocated time may be limited. Individuals 
who are associated with groups or have 
similar interests may be requested to 
combine their comments and present them 
through a single representative. No 
audiovisual presentations are permitted. For 
additional information or questions on public 
comments, please contact Lisa Vasquez, 
Maternal and Child Health Bureau, Health 
Resources and Services Administration; 
email: lvasquez@hrsa.gov. 

For Further Information Contact: Anyone 
interested in obtaining other relevant 
information should contact Debi Sarkar, 
Maternal and Child Health Bureau, Health 
Resources and Services Administration, 
Room 18A–19, Parklawn Building, 5600 
Fishers Lane, Rockville, Maryland 20857; 
email: dsarkar@hrsa.gov. 

More information on the Advisory 
Committee is available at http://
www.hrsa.gov/advisorycommittees/
mchbadvisory/heritabledisorders. 

Dated: April 3, 2014. 
Jackie Painter, 
Deputy Director, Division of Policy and 
Information Coordination. 
[FR Doc. 2014–08079 Filed 4–10–14; 8:45 am] 

BILLING CODE 4165–15–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

Collaborative Workshop on Aquatic 
Models and 21st Century Toxicology; 
Notice of Public Meeting and 
Registration Information 

SUMMARY: The National Toxicology 
Program (NTP) Interagency Center for 
the Evaluation of Alternative 
Toxicological Methods (NICEATM) 
announces a ‘‘Collaborative Workshop 

on Aquatic Models and 21st Century 
Toxicology.’’ The workshop proposes to 
explore and discuss how small 
aquarium fish species may be used as 
model organisms to screen and 
prioritize compounds for further in vivo 
testing and assess mechanisms of 
chemical toxicity. Discussions will 
focus on the application of these models 
to the field of environmental health 
while leveraging the techniques and 
knowledge of broad-based, 
interdisciplinary research. 
DATES: Meeting: May 5–6, 2014, from 
8:00 a.m. to approximately 5:00 p.m. 
Eastern Daylight Time (EDT) on May 5 
and 8:00 a.m. to approximately 4:15 
p.m. EDT on May 6. A poster session 
will be held on May 5. 

Meeting Registration: Registration is 
open through April 25, 2014. 
ADDRESSES: Meeting Location: James B. 
Hunt Jr. Library, Centennial Campus, 
North Carolina State University (NCSU), 
1070 Partners Way, Raleigh, NC 27606. 

Meeting Web page: The preliminary 
agenda, registration, and other meeting 
materials are at http://ntp.niehs.nih.gov/ 
go/41308. 
FOR FURTHER INFORMATION CONTACT: Dr. 
Warren S. Casey, Director, NICEATM; 
email: warren.casey@nih.gov; telephone: 
(919) 316–4729. 
SUPPLEMENTARY INFORMATION: 

Background: The need to screen 
thousands of environmental chemicals 
for their potential effects on human 
health has propelled the use of high- 
throughput cell-based screens to the 
forefront of toxicology. Key to the use of 
these screens is the availability of model 
organisms that recapitulate human 
development, physiology, and disease 
processes while avoiding the limitations 
of current rodent-based models. 

Incorporating small aquarium fish 
models into modern toxicological 
investigations could yield significant 
scientific and economic benefits. This 
workshop highlights the potential of 
these organisms in toxicological 
research and enables scientists to 
discuss strategies for leveraging aquatic 
models in understanding the role of 
environmental exposures on human 
health. 

The workshop is cosponsored by the 
NTP and NCSU; the organizing 
committee includes members from the 
NTP, NCSU, the National Institute of 
Environmental Health Sciences, the U.S. 
Food and Drug Administration, the U.S. 
Environmental Protection Agency, and 
Duke University. 

Preliminary Agenda and Other 
Meeting Information: A preliminary 
agenda and additional information are 

available at http://ntp.niehs.nih.gov/go/ 
41308. 

Meeting and Registration: This 
meeting is open to the public, free of 
charge, with attendance limited only by 
the space available. Individuals who 
plan to attend should register on the 
NTP Web site (http://ntp.niehs.nih.gov/ 
go/41308) by April 25, 2014, to facilitate 
meeting planning. Interested 
individuals are encouraged to visit this 
Web page to stay abreast of the most 
current information about the meeting. 

Information for visitors to the Hunt 
Library is available at http://
www.lib.ncsu.edu/huntlibrary. 
Individuals with disabilities who need 
accommodation to participate in this 
event should contact Dr. Elizabeth 
Maull at phone: (919) 316–4668 or 
email: maull@niehs.nih.gov. TTY users 
should contact the Federal TTY Relay 
Service at 800–877–8339. Requests 
should be made at least five business 
days in advance of the event. 

Background Information on 
NICEATM: NICEATM conducts data 
analyses, workshops, independent 
validation studies, and other activities 
to assess new, revised, and alternative 
test methods and strategies and provides 
support for the Interagency 
Coordinating Committee on the 
Validation of Alternative Methods 
(ICCVAM). The ICCVAM Authorization 
Act of 2000 (42 U.S.C. 285l–3) provides 
authority for ICCVAM and NICEATM in 
the development of alternative test 
methods. Information about NICEATM 
and ICCVAM is found at http://
ntp.niehs.nih.gov/go/niceatm and 
http://ntp.niehs.nih.gov/go/iccvam. 

Dated: April 3, 2014. 
John R. Bucher, 
Associate Director, National Toxicology 
Program. 
[FR Doc. 2014–08082 Filed 4–10–14; 8:45 am] 

BILLING CODE 4140–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Cancer Institute; Notice of 
Closed Meeting 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. App.), notice is 
hereby given of the following meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 

VerDate Mar<15>2010 18:55 Apr 10, 2014 Jkt 232001 PO 00000 Frm 00053 Fmt 4703 Sfmt 4703 E:\FR\FM\11APN1.SGM 11APN1tk
el

le
y 

on
 D

S
K

3S
P

T
V

N
1P

R
O

D
 w

ith
 N

O
T

IC
E

S

http://www.hrsa.gov/advisorycommittees/mchbadvisory/heritabledisorders
http://www.hrsa.gov/advisorycommittees/mchbadvisory/heritabledisorders
http://www.hrsa.gov/advisorycommittees/mchbadvisory/heritabledisorders
http://www.hrsa.gov/advisorycommittees/mchbadvisory/heritabledisorders
http://www.hrsa.gov/advisorycommittees/mchbadvisory/heritabledisorders
http://www.hrsa.gov/advisorycommittees/mchbadvisory/heritabledisorders
https://www.blsmeetings.net/ACHDNCMay2014
https://www.blsmeetings.net/ACHDNCMay2014
http://www.lib.ncsu.edu/huntlibrary
http://www.lib.ncsu.edu/huntlibrary
http://ntp.niehs.nih.gov/go/niceatm
http://ntp.niehs.nih.gov/go/niceatm
http://ntp.niehs.nih.gov/go/41308
http://ntp.niehs.nih.gov/go/41308
http://ntp.niehs.nih.gov/go/41308
http://ntp.niehs.nih.gov/go/41308
http://ntp.niehs.nih.gov/go/41308
http://ntp.niehs.nih.gov/go/41308
http://ntp.niehs.nih.gov/go/iccvam
mailto:warren.casey@nih.gov
mailto:maull@niehs.nih.gov
mailto:lvasquez@hrsa.gov
mailto:dsarkar@hrsa.gov


20218 Federal Register / Vol. 79, No. 70 / Friday, April 11, 2014 / Notices 

property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Cancer 
Institute Special Emphasis Panel Bridging the 
Gap from Cancer Mechanisms to Population 
Science. 

Date: April 28, 2014. 
Time: 4:00 p.m. to 5:00 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Cancer Institute Shady 

Grove, Room 7W264, 9609 Medical Center 
Drive, Rockville, MD 20850 (Telephone 
Conference Call). 

Contact Person: Ellen K. Schwartz, EDD, 
MBA, Scientific Review Officer, Special 
Review and Logistics Branch, Division of 
Extramural Activities, National Cancer 
Institute, NIH, 9609 Medical Center Drive, 
Room 7W264, Bethesda, MD 20892–9750, 
240–276–6384, schwarel@mail.nih.gov. 

Information is also available on the 
Institute’s/Center’s home page: http://
deainfo.nci.nih.gov/advisory/irg/irg.htm, 
where an agenda and any additional 
information for the meeting will be posted 
when available. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.392, Cancer Construction; 
93.393, Cancer Cause and Prevention 
Research; 93.394, Cancer Detection and 
Diagnosis Research; 93.395, Cancer 
Treatment Research; 93.396, Cancer Biology 
Research; 93.397, Cancer Centers Support; 
93.398, Cancer Research Manpower; 93.399, 
Cancer Control, National Institutes of Health, 
HHS) 

Dated: April 7, 2014. 
David Clary, 
Program Analyst, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 2014–08084 Filed 4–10–14; 8:45 am] 

BILLING CODE 4140–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institute on Aging; Notice of 
Meeting 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. App.), notice is 
hereby given of a meeting of the 
National Advisory Council on Aging. 

The meeting will be open to the 
public as indicated below, with 
attendance limited to space available. 
Individuals who plan to attend and 
need special assistance, such as sign 
language interpretation or other 
reasonable accommodations, should 
notify the Contact Person listed below 
in advance of the meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Advisory 
Council on Aging. 

Date: May 20–21, 2014. 
Closed: May 20, 2014, 3:00 p.m. to 5:00 

p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 

Building 45, P2 Level, Conference Room E1/ 
E2, 45 Center Drive, Bethesda, MD 20892. 

Open: May 21, 2014, 8:00 a.m. to 12:45 
p.m. 

Agenda: Call to order and report from the 
Director; discussion of future meeting dates; 
consideration of minutes of last meeting; 
reports from the Task Force on Minority 
Aging Research and Working Group on 
Program; Council Speaker; Program 
Highlights. 

Place: National Institutes of Health, 
Building 45, P2 Level, Conference Room E1/ 
E2, 45 Center Drive, Bethesda, MD 20892. 

Contact Person: Robin Barr, Ph.D., 
Director, National Institute On Aging, Office 
Of Extramural Activities, Gateway Building, 
7201 Wisconsin Avenue, Bethesda, MD 
20814, (301) 496–9322, barrr@nia.nih.gov. 

Any interested person may file written 
comments with the committee by forwarding 
the statement to the Contact Person listed on 
this notice. The statement should include the 
name, address, telephone number and when 
applicable, the business or professional 
affiliation of the interested person. 

In the interest of security, NIH has 
instituted stringent procedures for entrance 
onto the NIH campus. All visitor vehicles, 
including taxicabs, hotel, and airport shuttles 
will be inspected before being allowed on 
campus. Visitors will be asked to show one 
form of identification (for example, a 
government-issued photo ID, driver’s license, 
or passport) and to state the purpose of their 
visit. 

Information is also available on the 
Institute’s/Center’s home page: www.nih.gov/ 
nia/naca/, where an agenda and any 
additional information for the meeting will 
be posted when available. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.866, Aging Research, 
National Institutes of Health, HHS) 

Dated: April 7, 2014. 
David Clary, 
Program Analyst, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 2014–08081 Filed 4–10–14; 8:45 am] 

BILLING CODE 4140–01–P 

DEPARTMENT OF HOMELAND 
SECURITY 

U.S. Citizenship and Immigration 
Services 

[OMB Control Number 1615–0069] 

Agency Information Collection 
Activities: Application by Refugee for 
Waiver of Grounds of Excludability, 
Form I–602; Extension, Without 
Change, of a Currently Approved 
Collection 

ACTION: 30-Day Notice. 

SUMMARY: The Department of Homeland 
Security (DHS), U.S. Citizenship and 
Immigration Services (USCIS) will be 
submitting the following information 
collection request to the Office of 
Management and Budget (OMB) for 
review and clearance in accordance 
with the Paperwork Reduction Act of 
1995. The information collection notice 
was previously published in the Federal 
Register on January 30, 2014, at 79 FR 
4952, allowing for a 60-day public 
comment period. USCIS received one 
public comment in connection with the 
60-day notice. 
DATES: The purpose of this notice is to 
allow an additional 30 days for public 
comments. Comments are encouraged 
and will be accepted until May 12, 
2014. This process is conducted in 
accordance with 5 CFR 1320.10. 
ADDRESSES: Written comments and/or 
suggestions regarding the item(s) 
contained in this notice, especially 
regarding the estimated public burden 
and associated response time, must be 
directed to the OMB USCIS Desk Officer 
via email at oira_submission@
omb.eop.gov. The comments submitted 
to the OMB USCIS Desk Officer may 
also be submitted to DHS via the 
Federal eRulemaking Portal Web site at 
http://www.regulations.gov under e- 
Docket ID number USCIS–2006–0042 or 
via email at uscisfrcomment@
uscis.dhs.gov. All submissions received 
must include the agency name and the 
OMB Control Number 1615–0069. 

Regardless of the method used for 
submitting comments or material, all 
submissions will be posted, without 
change, to the Federal eRulemaking 
Portal at http://www.regulations.gov, 
and will include any personal 
information you provide. Therefore, 
submitting this information makes it 
public. You may wish to consider 
limiting the amount of personal 
information that you provide in any 
voluntary submission you make to DHS. 
For additional information please read 
the Privacy Act notice that is available 
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via the link in the footer of http://
www.regulations.gov. 

Note: The address listed in this notice 
should only be used to submit comments 
concerning this information collection. 
Please do not submit requests for individual 
case status inquiries to this address. If you 
are seeking information about the status of 
your individual case, please check ‘‘My Case 
Status’’ online at: https://egov.uscis.gov/cris/ 
Dashboard.do, or call the USCIS National 
Customer Service Center at 1–800–375–5283. 

Written comments and suggestions 
from the public and affected agencies 
should address one or more of the 
following four points: 

(1) Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

(2) Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

(3) Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

(4) Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 

Overview of This Information 
Collection 

(1) Type of Information Collection 
Request: Extension, Without Change, of 
a Currently Approved Collection. 

(2) Title of the Form/Collection: 
Application by Refugee for Waiver of 
Grounds of Excludability. 

(3) Agency form number, if any, and 
the applicable component of the DHS 
sponsoring the collection: I–602; USCIS. 

(4) Affected public who will be asked 
or required to respond, as well as a brief 
abstract: Primary: Individuals or 
households. Form I–602 is necessary to 
establish eligibility for waiver of 
excludability based on humanitarian, 
family unity, or public interest. 

(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond: 2,500 responses at 0.25 hours 
(15 minutes) per response. 

(6) An estimate of the total public 
burden (in hours) associated with the 
collection: 625 annual burden hours. 

If you need a copy of the information 
collection instrument with 
supplementary documents, or need 

additional information, please visit 
http://www.regulations.gov. We may 
also be contacted at: USCIS, Office of 
Policy and Strategy, Regulatory 
Coordination Division, 20 
Massachusetts Avenue NW., 
Washington, DC 20529–2140; 
Telephone 202–272–8377. 

Dated: April 7, 2014. 
Laura Dawkins, 
Chief, Regulatory Coordination Division, 
Office of Policy and Strategy, U.S. Citizenship 
and Immigration Services, Department of 
Homeland Security. 
[FR Doc. 2014–08083 Filed 4–10–14; 8:45 am] 

BILLING CODE 9111–97–P 

DEPARTMENT OF HOMELAND 
SECURITY 

U.S. Customs and Border Protection 

[CBP Dec. 14–04] 

Tuna-Tariff Rate Quota; the Tariff-Rate 
Quota for Calendar Year 2014 Tuna 
Classifiable Under Subheading 
1604.14.22, Harmonized Tariff 
Schedule of the United States (HTSUS) 

AGENCY: U.S. Customs and Border 
Protection, Department of Homeland 
Security. 
ACTION: Announcement of the quota 
quantity of tuna in airtight containers 
for Calendar Year 2014. 

SUMMARY: Each year, the tariff-rate quota 
for tuna described in subheading 
1604.14.22, Harmonized Tariff Schedule 
of the United States (HTSUS), is based 
on the apparent United States 
consumption of tuna in airtight 
containers during the preceding 
Calendar Year. This document sets forth 
the tariff-rate quota for Calendar Year 
2014. 

DATES: Effective Dates: The 2014 tariff- 
rate quota is applicable to tuna fish 
entered, or withdrawn from warehouse, 
for consumption during the period 
January 1, through December 31, 2014. 
FOR FURTHER INFORMATION CONTACT: 
Headquarters Quota Branch, Textile/
Apparel Policy and Programs Division, 
Trade Policy and Programs, Office of 
International Trade, U.S. Customs and 
Border Protection, Washington, DC 
20229–1155, (202) 863–6560. 

Background 

It has been determined that 
15,833,343 kilograms of tuna in airtight 
containers may be entered, or 
withdrawn from warehouse, for 
consumption during the Calendar Year 
2014, at the rate of 6.0 percent ad 
valorem under subheading 1604.14.22, 

HTSUS. Any such tuna which is 
entered, or withdrawn from warehouse, 
for consumption during the current 
calendar year in excess of this quota 
will be dutiable at the rate of 12.5 
percent ad valorem under subheading 
1604.14.30 HTSUS. 

Dated: April 7, 2014. 
Richard F. DiNucci, 
Acting Assistant Commissioner Office of 
International Trade. 
[FR Doc. 2014–08204 Filed 4–10–14; 8:45 am] 

BILLING CODE 9111–14–P 

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

[Docket No. FR–5752–N–38] 

30-Day Notice of Proposed Information 
Collection: Operating Fund Formula: 
Data Collection 

AGENCY: Office of the Chief Information 
Officer, HUD. 
ACTION: Notice. 

SUMMARY: HUD has submitted the 
proposed information collection 
requirement described below to the 
Office of Management and Budget 
(OMB) for review, in accordance with 
the Paperwork Reduction Act. The 
purpose of this notice is to allow for an 
additional 30 days of public comment. 
DATES: Comments Due Date: May 12, 
2014. 

ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposal. Comments should refer to 
the proposal by name and/or OMB 
Control Number and should be sent to: 
HUD Desk Officer, Office of 
Management and Budget, New 
Executive Office Building, Washington, 
DC 20503; fax: 202–395–5806. Email: 
OIRA_Submission@omb.eop.gov. 
FOR FURTHER INFORMATION CONTACT: 
Colette Pollard, Reports Management 
Officer, QDAM, Department of Housing 
and Urban Development, 451 7th Street 
SW., Washington, DC 20410; email 
Colette Pollard at Colette.Pollard@
hud.gov or telephone 202–402–3400. 
Persons with hearing or speech 
impairments may access this number 
through TTY by calling the toll-free 
Federal Relay Service at (800) 877–8339. 
This is not a toll-free number. Copies of 
available documents submitted to OMB 
may be obtained from Ms. Pollard. 
SUPPLEMENTARY INFORMATION: This 
notice informs the public that HUD has 
submitted to OMB a request for 
approval of the information collection 
described in Section A. 
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The Federal Register notice that 
solicited public comment on the 
information collection for a period of 60 
days was published on February 6, 
2014. 

A. Overview of Information Collection 

Title of Information Collection: 
Operating Fund Formula: Data 
Collection. 

OMB Approval Number: 2577–0029. 

Type of Request: Extension of a 
currently approved collection. 

Form Number: HUD–52722, HUD– 
52723. 

Description of the need for the 
information and proposed use: Public 
Housing Agencies (PHAs) use this 
information in budget submissions 
which are reviewed and approved by 
HUD field offices as the basis for 
obligating operating subsidies. This 

information is necessary to calculate the 
eligibility for operating subsidies under 
the Operating Fund Program regulation, 
as amended. The Operating Fund 
Program is designed to provide the 
amount of operating subsidy that would 
be needed for well-managed PHAs. 
PHAs will submit the information 
electronically with a form. 

Respondents: (i.e. affected public): 
State, Local, and Tribal Governments. 

Information collection Number of 
respondents 

Frequency of 
response 

Responses 
per annum 

Burden hour 
per response 

Annual 
burden hours 

Hourly cost 
per response Annual cost 

HUD–52722 ................. 6,997 1 1 5,247.75 5,247.75 $30.23 $158,639 
HUD–52723 ................. 6,997 1 1 5,247.75 5,247.75 30.23 158,639 

Total ............... ........................ ........................ ........................ ........................ $10,495 ........................ 317,278 

B. Solicitation of Public Comment 

This notice is soliciting comments 
from members of the public and affected 
parties concerning the collection of 
information described in Section A on 
the following: 

(1) Whether the proposed collection 
of information is necessary for the 
proper performance of the functions of 
the agency, including whether the 
information will have practical utility; 

(2) The accuracy of the agency’s 
estimate of the burden of the proposed 
collection of information; 

(3) Ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and 

(4) Ways to minimize the burden of 
the collection of information on those 
who are to respond; including through 
the use of appropriate automated 
collection techniques or other forms of 
information technology, e.g., permitting 
electronic submission of responses. 

HUD encourages interested parties to 
submit comment in response to these 
questions. 

Authority: Section 3507 of the Paperwork 
Reduction Act of 1995, 44 U.S.C. Chapter 35 

Dated: April 4, 2014. 

Colette Pollard, 
Department Reports Management Officer, 
Office of the Chief Information Officer. 
[FR Doc. 2014–08182 Filed 4–10–14; 8:45 am] 

BILLING CODE 4210–67–P 

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

[Docket No. FR–5752–N–37] 

30-Day Notice of Proposed Information 
Collection: Baseline Assessment of 
Renewable Energy Capacity Within 
HUD’s Public Housing and Federally- 
Assisted Multifamily Housing 
Portfolios 

AGENCY: Office of the Chief Information 
Officer, HUD. 
ACTION: Notice. 

SUMMARY: HUD has submitted the 
proposed information collection 
requirement described below to the 
Office of Management and Budget 
(OMB) for review, in accordance with 
the Paperwork Reduction Act. The 
purpose of this notice is to allow for an 
additional 30 days of public comment. 
DATES: Comments Due Date: May 12, 
2014. 

ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposal. Comments should refer to 
the proposal by name and/or OMB 
Control Number and should be sent to: 
HUD Desk Officer, Office of 
Management and Budget, New 
Executive Office Building, Washington, 
DC 20503; fax: 202–395–5806. Email: 
OIRA_Submission@omb.eop.gov. 
FOR FURTHER INFORMATION CONTACT: 
Colette Pollard, Reports Management 
Officer, QDAM, Department of Housing 
and Urban Development, 451 7th Street 
SW., Washington, DC 20410; email 
Colette Pollard at Colette.Pollard@
hud.gov or telephone 202–402–3400. 
Persons with hearing or speech 
impairments may access this number 
through TTY by calling the toll-free 
Federal Relay Service at (800) 877–8339. 
This is not a toll-free number. Copies of 

available documents submitted to OMB 
may be obtained from Ms. Pollard. 

SUPPLEMENTARY INFORMATION: This 
notice informs the public that HUD has 
submitted to OMB a request for 
approval of the information collection 
described in Section A. The Federal 
Register notice that solicited public 
comment on the information collection 
for a period of 60 days was published 
on January 21, 2014. 

A. Overview of Information Collection 
Title of Information Collection: 

Baseline Assessment of Renewable 
Energy Capacity Within HUD’s Public 
Housing and Federally-Assisted 
Multifamily Housing Portfolios. 

OMB Approval Number: 2528-New. 
Type of Request: New collection. 
Form Number: None. 
Description of the need for the 

information and proposed use: The 
information is being collected to 
establish a baseline assessment of the 
renewable energy capacity in HUD’s 
public housing and federally-assisted 
multifamily housing portfolios. The 
assessment will support President 
Obama’s Climate Action Plan, which 
calls for the installation of 100 
megawatts (MW) of renewable energy 
generation capacity by 2020 at LIHTC 
properties (Treasury), Rural 
Development properties (USDA), and 
public housing and multifamily-assisted 
properties (HUD). The proposed data 
collection instrument is a web-based 
census survey that will be supported by 
follow-up telephone interviews to all 
non-respondents. 

Respondents: (i.e. affected public): 
Employees of housing organizations 
receiving funding from HUD, 
specifically public housing agencies and 
HUD-assisted multifamily properties. 

Estimated Number of Respondents: 
20,370. 
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Estimated Number of Responses: 
16,296 (based on a 80% response rate). 

Frequency of Response: 1. 

Average Hours per Response: 0.467 
(weighted average). 

Total Estimated Burdens: 9,507. 

Information collection Number of 
respondents 

Frequency of 
response 

Responses 
per annum 

Burden 
hour per 
response 

Annual 
burden 
hours 

Hourly 
cost per 
response 

Annual cost 

Web Survey only .......... 16,296 1 1 0.4 6,114 $42.66 $260,823 
Telephone Interview & 

Web Survey .............. 3,821 1 1 0.733 2,802 42.66 119,533 

Total ............... 20,370 ........................ ........................ ........................ 9,507 ........................ 405,526 

B. Solicitation of Public Comment 
This notice is soliciting comments 

from members of the public and affected 
parties concerning the collection of 
information described in Section A on 
the following: 

(1) Whether the proposed collection 
of information is necessary for the 
proper performance of the functions of 
the agency, including whether the 
information will have practical utility; 

(2) The accuracy of the agency’s 
estimate of the burden of the proposed 
collection of information; 

(3) Ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and 

(4) Ways to minimize the burden of 
the collection of information on those 
who are to respond; including through 
the use of appropriate automated 
collection techniques or other forms of 
information technology, e.g., permitting 
electronic submission of responses. 

HUD encourages interested parties to 
submit comment in response to these 
questions. 

Authority: Section 3507 of the Paperwork 
Reduction Act of 1995, 44 U.S.C. Chapter 35 

Dated: April 4, 2014. 
Colette Pollard, 
Department Reports Management Officer, 
Office of the Chief Information Officer. 
[FR Doc. 2014–08184 Filed 4–10–14; 8:45 am] 

BILLING CODE 4210–67–P 

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

[Docket No. FR–5756–N–10] 

60-Day Notice of Proposed Information 
Collection: Manufactured Home 
Construction and Safety Standards Act 
Reporting Requirements 

AGENCY: Office of the Assistant 
Secretary for Housing—Federal Housing 
Commissioner, HUD. 
ACTION: Notice. 

SUMMARY: HUD is seeking approval from 
the Office of Management and Budget 
(OMB) for the information collection 

described below. In accordance with the 
Paperwork Reduction Act, HUD is 
requesting comment from all interested 
parties on the proposed collection of 
information. The purpose of this notice 
is to allow for 60 days of public 
comment. 

DATES: Comments Due Date: June 10, 
2014. 

ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposal. Comments should refer to 
the proposal by name and/or OMB 
Control Number and should be sent to: 
Colette Pollard, Reports Management 
Officer, QDAM, Department of Housing 
and Urban Development, 451 7th Street 
SW., Room 4176, Washington, DC 
20410–5000; telephone 202–402–3400 
(this is not a toll-free number) or email 
at Colette.Pollard@hud.gov for a copy of 
the proposed forms or other available 
information. Persons with hearing or 
speech impairments may access this 
number through TTY by calling the toll- 
free Federal Relay Service at (800) 877– 
8339. 

FOR FURTHER INFORMATION CONTACT: 
Cynthia Smith, Associate Deputy 
Assistant Secretary for Risk 
Management and Regulatory Affairs, 
Office of Risk Management and 
Regulatory Affairs, Department of 
Housing and Urban Development, 451 
7th Street SW., Washington, DC 20410, 
telephone 202–402–5216. This is not a 
toll-free number. Persons with hearing 
or speech impairments may access this 
number through TTY by calling the toll- 
free Federal Relay Service at (800) 877– 
8339. 

Copies of available documents 
submitted to OMB may be obtained 
from Ms. Smith. 

SUPPLEMENTARY INFORMATION: This 
notice informs the public that HUD is 
seeking approval from OMB for the 
information collection described in 
Section A. 

A. Overview of Information Collection 

Title of Information Collection: 
Manufactured Home Construction and 
Safety Standards Act Reporting. 

OMB Approval Number: 2502–0253. 
Type of Request: Extension of 

currently approved collection. 
Form Number: None. 
Description of the need for the 

information and proposed use: The 
Federal Standards and Procedural 
Regulations require manufactured home 
producers to place labels and notices in 
and on manufactured homes and 
mandate State and Private agencies 
participating in the Federal program to 
issue reports. These Standards will 
protect the HUD’s interests by requiring 
certain features of design and 
construction. In addition, some 
information collected assists both HUD 
and State Agency’s in locating 
manufactured homes with defects, 
which then would create the need for 
notification and/or correction by the 
manufacturer. 

Respondents (i.e. affected public): 
Business or other for-profit. 

Estimated Number of Respondents: 
165. 

Estimated Number of Responses: 
59,304. 

Frequency of Response: Monthly. 
Average Hours per Response: 5. 
Total Estimated Burdens: 120,618. 

B. Solicitation of Public Comment 

This notice is soliciting comments 
from members of the public and affected 
parties concerning the collection of 
information described in Section A on 
the following: (1) Whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; (2) The accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information; (3) 
Ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (4) Ways to minimize the 
burden of the collection of information 
on those who are to respond; including 
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through the use of appropriate 
automated collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 

HUD encourages interested parties to 
submit comment in response to these 
questions. 

Authority: Section 3507 of the Paperwork 
Reduction Act of 1995, 44 U.S.C. Chapter 35. 

Dated: April 3, 2014. 
Laura M. Marin, 
Associate General Deputy Assistant Secretary 
for Housing-Associate Deputy Federal 
Housing Commissioner. 
[FR Doc. 2014–08185 Filed 4–10–14; 8:45 am] 

BILLING CODE 4210–67–P 

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

[Docket No. FR–5750–N–15] 

Federal Property Suitable as Facilities 
To Assist the Homeless 

AGENCY: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD. 
ACTION: Notice. 

SUMMARY: This Notice identifies 
unutilized, underutilized, excess, and 
surplus Federal property reviewed by 
HUD for suitability for use to assist the 
homeless. 
FOR FURTHER INFORMATION CONTACT: 
Juanita Perry, Department of Housing 
and Urban Development, 451 Seventh 
Street SW., Room 7266, Washington, DC 
20410; telephone (202) 402–3970; TTY 
number for the hearing- and speech- 
impaired (202) 708–2565 (these 
telephone numbers are not toll-free), or 
call the toll-free Title V information line 
at 800–927–7588. 
SUPPLEMENTARY INFORMATION: In 
accordance with 24 CFR part 581 and 
section 501 of the Stewart B. McKinney 
Homeless Assistance Act (42 U.S.C. 
11411), as amended, HUD is publishing 
this Notice to identify Federal buildings 
and other real property that HUD has 
reviewed for suitability for use to assist 
the homeless. The properties were 
reviewed using information provided to 
HUD by Federal landholding agencies 
regarding unutilized and underutilized 
buildings and real property controlled 
by such agencies or by GSA regarding 
its inventory of excess or surplus 
Federal property. This Notice is also 
published in order to comply with the 
December 12, 1988 Court Order in 
National Coalition for the Homeless v. 
Veterans Administration, No. 88–2503– 
OG (D.D.C.). 

Properties reviewed are listed in this 
Notice according to the following 
categories: Suitable/available, suitable/
unavailable, and suitable/to be excess, 
and unsuitable. The properties listed in 
the three suitable categories have been 
reviewed by the landholding agencies, 
and each agency has transmitted to 
HUD: (1) Its intention to make the 
property available for use to assist the 
homeless, (2) its intention to declare the 
property excess to the agency’s needs, or 
(3) a statement of the reasons that the 
property cannot be declared excess or 
made available for use as facilities to 
assist the homeless. 

Properties listed as suitable/available 
will be available exclusively for 
homeless use for a period of 60 days 
from the date of this Notice. Where 
property is described as for ‘‘off-site use 
only’’ recipients of the property will be 
required to relocate the building to their 
own site at their own expense. 
Homeless assistance providers 
interested in any such property should 
send a written expression of interest to 
HHS, addressed to Theresa Ritta, Ms. 
Theresa M. Ritta, Chief Real Property 
Branch, the Department of Health and 
Human Services, Room 5B–17, 
Parklawn Building, 5600 Fishers Lane, 
Rockville, MD 20857, (301)–443–2265 
(This is not a toll-free number.) HHS 
will mail to the interested provider an 
application packet, which will include 
instructions for completing the 
application. In order to maximize the 
opportunity to utilize a suitable 
property, providers should submit their 
written expressions of interest as soon 
as possible. For complete details 
concerning the processing of 
applications, the reader is encouraged to 
refer to the interim rule governing this 
program, 24 CFR part 581. 

For properties listed as suitable/to be 
excess, that property may, if 
subsequently accepted as excess by 
GSA, be made available for use by the 
homeless in accordance with applicable 
law, subject to screening for other 
Federal use. At the appropriate time, 
HUD will publish the property in a 
Notice showing it as either suitable/
available or suitable/unavailable. 

For properties listed as suitable/
unavailable, the landholding agency has 
decided that the property cannot be 
declared excess or made available for 
use to assist the homeless, and the 
property will not be available. 

Properties listed as unsuitable will 
not be made available for any other 
purpose for 20 days from the date of this 
Notice. Homeless assistance providers 
interested in a review by HUD of the 
determination of unsuitability should 
call the toll free information line at 1– 

800–927–7588 for detailed instructions 
or write a letter to Ann Marie Oliva at 
the address listed at the beginning of 
this Notice. Included in the request for 
review should be the property address 
(including zip code), the date of 
publication in the Federal Register, the 
landholding agency, and the property 
number. 

For more information regarding 
particular properties identified in this 
Notice (i.e., acreage, floor plan, existing 
sanitary facilities, exact street address), 
providers should contact the 
appropriate landholding agencies at the 
following addresses: Agriculture: Ms. 
Debra Kerr, Department of Agriculture, 
Reporters Building, 300 7th Street SW., 
Room 300, Washington, DC 20024, 
(202)–720–8873; Air Force: Ms. Connie 
Lotfi, Air Force Real Property Agency, 
143 Billy Mitchell Blvd., San Antonio, 
TX 78226, (210) 925–3047; Army: Ms. 
Veronica Rines, Office of the Assistant 
Chief of Staff for Installation 
Management, Department of Army, 
Room 5A128, 600 Army Pentagon, 
Washington, DC 20310, (571)–256–8145; 
COE: Mr. Scott Whiteford, Army Corps 
of Engineers, Real Estate, CEMP–CR, 
441 G Street NW., Washington, DC 
20314; (202) 761–5542; Energy: Mr. 
David Steinau, Department of Energy, 
Office of Property Management, 1000 
Independence Ave. SW., Washington, 
DC 20585 (202) 287–1503; GSA: Mr. 
Flavio Peres, General Services 
Administration, Office of Real Property 
Utilization and Disposal, 1800 F Street 
NW., Room 7040 Washington, DC 
20405, (202) 501–0084; Interior: Mr. 
Michael Wright, Acquisition & Property 
Management, Department of the 
Interior, 3960 N. 56th Ave. #104, 
Hollywood, FL 33021; (443) 223–4639; 
(These are not toll-free numbers). 

Dated: April 3, 2014. 
Mark Johnston, 
Deputy Assistant Secretary for Special Needs. 

TITLE V, FEDERAL SURPLUS PROPERTY 
PROGRAM, FEDERAL REGISTER REPORT 
FOR 04/11/2014 

Suitable/Available Properties 

Building 

Arkansas 

Waterborne Restroom 
93 Park Road 
Bigelow AR 72016 
Landholding Agency: COE 
Property Number: 31201410011 
Status: Excess 
Comments: Off-site removal only; 537 sq. ft.; 

removal may be difficult due to structure 
type; contact COE for more info. 

California 

Los Pinetos Camp Sentry #2819 
07627/40749/C9 
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Los Angeles CA 
Landholding Agency: Agriculture 
Property Number: 15201410028 
Status: Excess 
Comments: 102 sq. ft.; abandoned; 57+ yrs.- 

old; asbestos & lead based paint; contact 
Agriculture for more info. 

Los Pinetos Camp Sentry #1611 
07627/40749/C9 
Los Angeles CA 
Landholding Agency: Agriculture 
Property Number: 15201410030 
Status: Excess 
Comments: 69 sq. ft.; abandoned; 57+ yrs.- 

old; asbestos & lead based paint; contact 
Agriculture for more info. 

Illinois 

Portakamp 77538—D0 
Fermi National Accelerator Laboratory 
Batavia IL 60510 
Landholding Agency: Energy 
Property Number: 41201410012 
Status: Excess 
Comments: off-site removal only; relocation 

may be difficult due to the structural type; 
4,140 sq. ft.; office secured area; contact 
Energy for more information. 

RD T and M Shop 
Fermi National Accelerator Laboratory 
Batavia IL 60510 
Landholding Agency: Energy 
Property Number: 41201410013 
Status: Excess 
Comments: off-site removal only; 576 sq. ft.; 

storage; 31+years old; 6+ months vacant; 
secured area; contact Energy for more 
information. 

Indiana 

Building 41 
Hulman Field IAP 
713 Peterchedd Street 
Terre Haute IN 47803–5060 
Landholding Agency: Air Force 
Property Number: 18201410026 
Status: Unutilized 
Comments: 2,038 sq. ft.; entry control point; 

2+ month vacant; contact Air Force for 
more information. 

Portakamp 77538—D0 
Fermi National Accelerator Laboratory 
Batavia IN 60510 
Landholding Agency: Energy 
Property Number: 41201410011 
Status: Excess 
Comments: off-site removal only; relocation 

may be difficult due to the structure type; 
4,140 Sq. Ft.; office ; secured area; contact 
Energy for more information. 

Kansas 

Building 7610 
Fort Riley 
Fort Riley KS 66442 
Landholding Agency: Army 
Property Number: 21201410049 
Status: Excess 
Comments: off-site removal only; may not be 

feasible to relocate due to sq. ft./type of 
structure; 41,892 sq. Ft. barracks contact 
Army for more information. 

Maryland 

Building 048A—Screen Building 
1200B0048A/08940 RPUID#03.52136 
10300 Baltimore Avenue 

Beltsville MD 20705 
Landholding Agency: Agriculture 
Property Number: 15201410018 
Status: Excess 
Comments: 616 sq. ft.; storage; 49+ years old; 

damage to roof and exterior walls; secured 
area; contact Agriculture for more 
information. 

Building 048—Market Quality 
Lab ‘‘A’’ 
1200B0048/08940 RPUID#03.52073 
Beltsville MD 20705 
Landholding Agency: Agriculture 
Property Number: 15201410019 
Status: Excess 
Comments: 1,600 sq. ft.; screen house; 53+ 

years old; major renovations; restricted 
hours to access; contact Agriculture for 
more information. 

Building 1390, Storage #1390 
1203B01390/08940 RPUID #03.52696 
10300 Baltimore Avenue 
Beltsville MD 20705 
Landholding Agency: Agriculture 
Property Number: 15201410021 
Status: Excess 
Comments: 436 sq. ft., storage; 42+ years old; 

restricted hours to access; contact 
Agriculture for more information. 

Building 1054, Storage #1054 
1203B01054/08940 RPUID#03.52494 
10300 Baltimore Avenue 
Beltsville MD 20705 
Landholding Agency: Agriculture 
Property Number: 15201410022 
Status: Excess 
Comments: 70 sq. ft.; 55+ years old; secured 

area; contact Agriculture for more 
information. 

Building 1092 
1203B01092/08940 
RUID#03.52514 
Beltsville MD 20705 
Landholding Agency: Agriculture 
Property Number: 15201410023 
Status: Excess 
Comments: 28 sq. ft.; 39+ yrs.-old; needs roof; 

secured area; contact Agriculture for more 
info. 

Building 255A—Brooder House 
1203B0255A/08940 RPUID#03.52802 
10300 Baltimore Avenue 
Beltsville MD 20705 
Landholding Agency: Agriculture 
Property Number: 15201410025 
Status: Excess 
Comments: 3,800 sq. ft.; poultry; 51+ years 

old; major renovations; contact Agriculture 
for more information. 

Building 1205—Field Pen 
1203B01205/08940 
RPUID#03.52603 
Beltsville MD 20705 
Landholding Agency: Agriculture 
Property Number: 15201410026 
Status: Excess 
Comments: 436 sq. ft.; 41+ yrs.-old; fair 

conditions; needs new roof/HVAV/utility 
systems; secured area; contact Agriculture 
for more info. 

Building 1288—Poultry Building 
1203B01288/08940 
RPUID#03.52639 
Beltsville MD 20705 
Landholding Agency: Agriculture 

Property Number: 15201410027 
Status: Excess 
Comments: 504 sq. ft.; storage; 45+ yrs.-old; 

contact Agriculture for more info. 
Building 049—Seed Quality 
1200B0049/08940 RPUID 
#03.52074 
Beltsville MD 20705 
Landholding Agency: Agriculture 
Property Number: 15201410034 
Status: Excess 
Comments: 1,564 sq. ft.; storage; 52+ yrs.-old; 

major renovations required; contact 
Agriculture for more information. 

Montana 

Stemple Pass Cabin Infra #1034 
Helena National Forest 
Lincoln Ranger Dist. MT 
Landholding Agency: Agriculture 
Property Number: 15201410032 
Status: Excess 
Directions: T13N R07W Sec 8 
Comments: off-site removal only; 200 sq. ft.; 

residential; age: built 1937; structure is 
rotten/unsound; asbestos & leads base 
paint; contact Agriculture for more info. 

0296004600B 
CANFER Townsend Shop 
Townsend MT 59644 
Landholding Agency: Interior 
Property Number: 61201410008 
Status: Unutilized 
Comments: off-site removal only; no future 

agency need; 1,200 sq. ft.; 200+ months 
vacant; storage; contact Interior for more 
info. 

Oregon 

Andrew S. Wiley Park 
Willamette Valley Projects 
Foster Lake OR 
Landholding Agency: COE 
Property Number: 31201410010 
Status: Underutilized 
Comments: off-site removal only; no future 

agency need; 462 sq. ft.; bathroom; need 
repairs; contact COC for more information. 

The Dallas Lock and Dam 
Seaufert/Spearfish/Celilo Parks 
Portland OR 
Landholding Agency: COE 
Property Number: 31201410013 
Status: Unutilized 
Directions: Only 1 building is inside a secure 

area, others are outside, location is The 
Dallas, Oregon 

Comments: off-site removal only; no future 
agency need; secured area; sq. ft. varies; 
contact COE for more information on a 
specific property & removal/accessibility 
requirements. 

Dexter Reservoir 
Lakeside/Shortridge/Wilson Creek 
Cottage Grove OR 
Landholding Agency: COE 
Property Number: 31201410014 
Status: Underutilized 
Comments: off-site removal only; no future 

agency need; contact COE for more 
information on a specific a property & 
removal requirements. 

South Dakota 

Pactola CG Toilet #5 
1086 
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20 Miles Northwest of Rapid City SD 
Rapid City SD 57702 
Landholding Agency: Agriculture 
Property Number: 15201410016 
Status: Excess 
Comments: off-site removal only; 55 sq. ft.; 

toilet; poor conditions; contamination; 
secured area; contact Agriculture for more 
information. 

Pactola CG Toilet #6 
1087 
20 Miles Northwest of Rapid City SD 
Rapid City SD 57702 
Landholding Agency: Agriculture 
Property Number: 15201410017 
Status: Excess 
Comments: off-site removal only; 55 sq. ft.; 

toilet; poor conditions; contamination area; 
contact Agriculture for more information. 

Washington 

Randle Access Bankhouse East 
RPUID 1976.004731 07659–00 
418 Silverbrook Road 
Randle WA 98377 
Landholding Agency: Agriculture 
Property Number: 15201410029 
Status: Excess 
Comments: 744 sq. ft.; bunkhouse; 5+ months 

vacant; poor to fair conditions; contact 
Agriculture for more information. 

South Carolina 

Former FAA Outer Marker 
Facility—Greer 
Brookfield Parkway 
Greer SC 29651 
Landholding Agency: GSA 
Property Number: 54201410011 
Status: Excess 
GSA Number: 1–U–SC–0631 
Comments: 0.99 acres; contact GSA for more 

information. 

Tennessee 

1.80 Acres 
Riverport Road 
Memphis TN 38109 
Landholding Agency: COE 
Property Number: 31201410008 
Status: Excess 
Comments: legal constraints; contact COE for 

more information regarding property. 
Former FAA Outer Marker 
Facility—Nashville 
W End of Kinhawk Drive 
Nashville TN 37211 
Landholding Agency: GSA 
Property Number: 54201410012 
Status: Excess 
GSA Number: 1–U–TN–0672 
Comments: 12.20 acres; contact GSA for more 

information. 

Unsuitable Properties 

Building 

Alaska 

Building 3005 and 3008 
Fort Wainwright 
Fort Wainwright AK 99703 
Landholding Agency: Army 
Property Number: 21201410046 
Status: Unutilized 
Directions: 3005, 3008 
Comments: public access denied and no 

alternative method to gain access without 
compromising nat’l security. 

Reasons: Secured Area 

Arkansas 

House; ID No. NIMPOD–44963 
Structure No. NIMHQ01 
Nimrod-Blue Mountain Project Office 
Plainview AR 72857 
Landholding Agency: COE 
Property Number: 31201410012 
Status: Unutilized 
Comments: public access denied and no 

alternative method to gain access w/out 
compromising national security. 

Reasons: Secured Area 

Florida 

2 Buildings 
MacDill AFB 
MacDill FL 33621 
Landholding Agency: Air Force 
Property Number: 18201410028 
Status: Underutilized 
Comments: public access denied & no 

alternative method to gain access w/out 
compromising nat’l security. 

Reasons: Secured Area 

Maryland 

Building 044, Radioactive Soil 
Building 
1200B00044/08940 RPUID#03.52070 
Beltsville MD 20705 
Landholding Agency: Agriculture 
Property Number: 15201410024 
Status: Excess 
Comments: documented deficiencies; 

structure has collapsed; interior has eroded 
away causing the wood floor to break away 
and falling to lower level. 

Reasons: Extensive deterioration 

Michigan 

4 Buildings 
Fort Custer Training Center 
Augusta MI 49012 
Landholding Agency: Army 
Property Number: 21201410047 
Status: Unutilized 
Directions: 02441, 02509, 02536, 02525 
Comments: public access denied; no 

alternative method to gain access w/out 
compromising nat’l security. 

Reasons: Secured Area 

Missouri 

U.S. Army Corps of Engineers, 
St. Louis District 
Mark Twain Lake Project Office 
Monroe City MO 63456 
Landholding Agency: COE 
Property Number: 31201410009 
Status: Unutilized 
Comments: public access denied and no 

alternative method to gain access without 
compromising national security. 

Reasons: Secured Area 

Alaska 

47.09 Acres 
JBER—R 
JBER AK 99505 
Landholding Agency: Air Force 
Property Number: 18201410029 
Status: Underutilized 
Comments: public access denied and no 

alternative method to gain access without 
compromising national security. 

Reasons: Secured Area 

[FR Doc. 2014–07967 Filed 4–10–14; 8:45 am] 

BILLING CODE 4210–67–P 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

DEPARTMENT OF ENERGY 

Western Area Power Administration 

[LLNM930000 L51010000.ER0000 
LVRWG14G0790 14XL5017AP] 

Notice of Availability of the Proposed 
Southline Transmission Line Project 
Draft Environmental Impact Statement 
and Draft Resource Management Plan 
Amendment, New Mexico and Arizona 

AGENCY: Bureau of Land Management, 
Interior; Western Area Power 
Administration, Department of Energy. 
ACTION: Notice of availability. 

SUMMARY: In accordance with the 
National Environmental Policy Act of 
1969,as amended (NEPA), and the 
Federal Land Policy and Management 
Act of 1976, as amended (FLPMA), the 
Bureau of Land Management (BLM) and 
the Western Area Power Administration 
(Western), have prepared a Draft 
Environmental Impact Statement (EIS) 
and Draft Resource Management Plan 
(RMP) Amendment for the proposed 
Southline Transmission Line Project 
(Project), and by this notice are 
announcing the opening of the comment 
period. 
DATES: To ensure that comments will be 
considered, the BLM must receive 
written comments on the Draft EIS and 
Draft RMP Amendment within 90 days 
following the date the Environmental 
Protection Agency publishes its Notice 
of Availability in the Federal Register. 
The BLM and Western will hold public 
hearings on the Draft EIS and Draft RMP 
Amendment at various locations in New 
Mexico and Arizona during the public 
comment period, and will announce 
future meetings or hearings and any 
other public involvement activities at 
least 15 days in advance through direct 
mailings to the Project mailing list, local 
news media, newsletters, and posting on 
the BLM Web site at http://
www.blm.gov/nm/southline. 
ADDRESSES: You may submit comments 
related to the Southline Transmission 
Line Project by any of the following 
methods: 

• Web site: http://www.blm.gov/nm/
southline. 

• Email: BLM_NM_Southline@
blm.gov. 
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• Fax: 575–525–4412. 
• Mail: BLM, Las Cruces District 

Office, Southline Transmission Project, 
Attention: Frances Martinez, 1800 
Marquess Street, Las Cruces, NM 88005. 
FOR FURTHER INFORMATION CONTACT: 
Mark Mackiewicz, PMP, BLM Senior 
National Project Manager; telephone 
435–636–3616; email: mmackiew@
blm.gov. For information about 
Western’s involvement contact Mark 
Wieringa, Western NEPA Document 
Manager; telephone 800–336–7288 or 
720–962–7448; email: wieringa@
wapa.gov. For general information on 
the Department of Energy’s (DOE) NEPA 
review procedures or on the status of a 
NEPA review, contact Carol M. 
Borgstrom, Director of NEPA Policy and 
Compliance, GC–54, U.S. Department of 
Energy, 1000 Independence Avenue 
SW., Washington, DC 20585–0119, 
telephone 202–586–4600 or toll free at 
800–472–2756, fax 202–586–7031. 

Persons who use a 
telecommunications device for the deaf 
(TDD) may call the Federal Information 
Relay Service (FIRS) at 1–800–877–8339 
to contact the above individuals during 
normal business hours. The FIRS is 
available 24 hours a day, 7 days a week, 
to leave a message or question with the 
above individuals. You will receive a 
reply during normal business hours. 
SUPPLEMENTARY INFORMATION: Copies of 
the Southline Draft EIS/Draft RMP 
Amendment are available at the 
following BLM locations: Las Cruces 
District Office (see ADDRESSES); New 
Mexico State Office, 301 Dinosaur Trail, 
Santa Fe, NM 87508; Arizona State 
Office, One North Central Avenue Suite 
800, Phoenix, AZ 85004; Safford Field 
Office, 711 14th Avenue, Safford, AZ 
85546; and Tucson Field Office, 3201 
East Universal Way, Tucson, AZ 85756. 
The Draft EIS/Draft RMP Amendment 
and supporting documents will be 
available electronically on the Project 
Web site at http://www.blm.gov/nm/
southline. 

Southline has filed a right-of-way 
(ROW) application with the BLM 
pursuant to Title V of FLPMA, 
proposing to construct, operate, 
maintain, and eventually decommission 
a high-voltage, alternating current 
electric transmission line. The BLM and 
Western have agreed to be joint lead 
agencies under NEPA, 40 CFR 1501.5(b). 
Western is a power-marketing agency 
within the DOE, and has been a 
participant in the proposed Project with 
the applicant, Southline Transmission, 
LLC (Southline). The proposed Project 
would consist of two sections. The first 
section would entail construction of 
about 240 miles of new double-circuit 

345-kV transmission line in a 200-foot 
ROW between the Afton Substation, 
south of Las Cruces, New Mexico, and 
Western’s Apache Substation, south of 
Willcox, Arizona (Afton-Apache or New 
Build Section). The second section 
would entail the upgrade of about 120 
miles of Western’s existing Saguaro- 
Tucson and Tucson-Apache 115-kV 
transmission lines in a 100-foot existing 
ROW to a double-circuit 230-kV 
transmission line in a 150-foot ROW, 
where feasible (Apache-Saguaro or 
Upgrade Section). The Upgrade Section 
would originate at the Apache 
Substation and terminate at the Saguaro 
Substation northwest of Tucson, 
Arizona. Both new permanent ROW and 
temporary construction ROW would be 
required in the New Build Section and 
in some portions of the Upgrade Section 
for the transmission line, substations, 
access roads, and other permanent and 
temporary Project components. The 
proposed Project would also include 
installation of new communications 
equipment, and connect to 14 
substations distributed throughout 
southern New Mexico and Arizona, 
including expanding/upgrading existing 
substations and potentially constructing 
a new substation in New Mexico. 

The New Build Section (Afton– 
Apache) would include construction 
and operation of: 

• 205 miles of 345-kV double-circuit 
electric transmission line in New 
Mexico and Arizona with a planned 
bidirectional capacity of up to 1,000 
MW. This section is defined by 
endpoints at the existing Afton 
Substation, south of Las Cruces in Doña 
Ana County, New Mexico, and 
Western’s existing Apache Substation, 
south of Willcox in Cochise County, 
Arizona; 

• 5 miles of 345-kV single-circuit 
electric transmission line between the 
existing Afton Substation and the 
existing Luna-Diablo 345-kV 
transmission line; 

• 30 miles of 345-kV double-circuit 
electric transmission line between New 
Mexico State Route 9 and Interstate 10 
east of Deming in Luna County, New 
Mexico, to provide access for potential 
renewable energy generation sources in 
southern New Mexico. This segment of 
the proposed Project is included in the 
analysis, however, development of this 
segment would be determined at a later 
date; and 

• A new substation (proposed 
Midpoint Substation) in Luna County, 
New Mexico, to provide an intermediate 
connection point for future 
interconnection requests. 

The Upgrade Section (Apache- 
Saguaro) would include: 

• Replacing 120 miles of Western’s 
existing Saguaro-Tucson and Tucson- 
Apache 115-kV single-circuit electric 
wood-pole H-frame transmission lines 
with a 230-kV double-circuit electric 
steel-pole transmission line. This 
section is defined by endpoints at the 
existing Apache Substation, south of 
Willcox in Cochise County, Arizona, to 
the existing Saguaro Substation, 
northwest of Tucson in Pima County, 
Arizona; and 

• Two miles of new build double- 
circuit 230-kV electric transmission line 
to interconnect with the existing Tucson 
Electric Power Company Vail 
Substation, located southeast of Tucson 
and just north of the existing 115-kV 
Tucson-Apache line. 

Because Southline’s proposed Project 
may involve action in floodplains or 
wetlands, this Notice of Availability 
also serves as a notice of proposed 
floodplain or wetland action, in 
accordance with 10 CFR 1022.12(a). The 
Draft EIS includes a floodplain/wetland 
assessment and floodplain/wetland 
statement of findings following DOE 
regulations for compliance with 
floodplain and wetlands environmental 
review (10 CFR 1022). 

As part of its agency mission, Western 
routinely studies power system 
requirements; plans for transmission 
line upgrades and additions; facilitates 
and finances transmission projects; and 
constructs, owns, operates, and 
maintains transmission infrastructure. 
Such projects may be solely Western’s 
projects or may be projects undertaken 
with the participation of others. 
Southline is proposing to upgrade about 
120 miles of Western’s existing 
transmission line between Saguaro and 
Apache substations as part of its 
proposed Project. 

An interdisciplinary approach was 
used to develop the Draft EIS to 
consider a variety of resource issues and 
concerns. The issues addressed in the 
Draft EIS that shaped the Project’s scope 
and alternatives include, but are not 
limited to: 

• Air and climate; 
• Biological resources; 
• Cultural resources; 
• Health and safety; 
• Noise; 
• Land use (including farmlands and 

military operations); 
• Recreation; 
• Socioeconomics and environmental 

justice; 
• National Conservation Lands or 

other special designations; 
• Wilderness characteristics units; 
• National Scenic and Historic Trails 

and trails under study; 
• Visual resources; and 
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• Transportation. 
In addition to the Proponent-Proposed 

Action, Southline also submitted the 
Proponent Alternative route for the New 
Build Section of the proposed Project, 
both of which were the product of 
extensive stakeholder outreach. In 
addition to the Proponent-Proposed 
Action, the Proponent Alternative and 
the No Action Alternative, the BLM and 
Western are considering other local 
alternatives that provide additional 
route options. To simplify the analysis 
of alternatives, the Project area has been 
divided into four major route groups: (1) 
Afton Substation to Hidalgo Substation; 
(2) Hidalgo Substation to Apache 
Substation; (3) Apache Substation to 
Pantano Substation; and (4) Pantano 
Substation to Saguaro Substation. 

Route Group 1: Afton to Hidalgo (New 
Build Section). Under the Proponent- 
Proposed Action, the agencies 
considered 4 route segments that would 
cover about 146.9 miles between the 
Afton and Hidalgo substations. Under 
the Proponent Alternative, a southern 
alternative along the international 
border, the agencies considered 8 route 
segments that cover about 141.1 miles. 
A total of five local routing alternatives 
were considered for this route group. 
The route group crosses portions of 
Doña Ana, Luna, and Hidalgo Counties 
in New Mexico. 

Route Group 2: Hidalgo to Apache 
(New Build Section). Under the 
Proponent-Proposed Action, the 
agencies considered nine route 
segments that would cover about 95.5 
miles between the Hidalgo and Apache 
substations. Under the Proponent 
Alternative, the agencies considered 
seven route segments that altogether 
cover about 95.9 miles. A total of eight 
local routing alternatives were 
considered for this route group. The 
route group crosses portions of Hidalgo 
County in New Mexico and Cochise, 
Greenlee, and Graham Counties in 
Arizona. 

Route Group 3: Apache to Pantano 
(Upgrade Section). Under the 
Proponent-Proposed Action, the 
agencies considered four route segments 
that would cover about 70.3 miles of the 
existing Western transmission line 
between Apache and Pantano 
substations. One local routing 
alternative was considered for this route 
group. The route group crosses portions 
of Cochise and Pima Counties in 
Arizona. 

Route Group 4: Pantano to Saguaro 
(Upgrade Section). Under the 
Proponent-Proposed Action, the 
agencies considered 13 route segments 
that would cover about 48.3 miles of the 
existing Western transmission line 

between Pantano and Saguaro 
substations. A total of 10 local routing 
alternatives were considered for this 
route group. The route group crosses 
portions of Pima and Pinal counties in 
Arizona. 

The Draft EIS also considers two 
substation alternatives (Midpoint North 
and Midpoint South) proposed by 
Southline; they are options for the 
location of the proposed Midpoint 
Substation located within Route Group 
1. Both alternative locations would be in 
Luna County, New Mexico. 

The BLM and Western Agency- 
Preferred Alternative for the New Build 
Section consists of a combination of the 
Proponent-Proposed Action, Proponent 
Alternative, and agency local alternative 
segments within Route Groups 1 and 2. 
The route was selected by the BLM and 
Western as the Agency-Preferred 
Alternative because it would maximize 
use of existing and linear ROWs by 
paralleling existing and proposed 
infrastructure and transmission lines; 
eliminate the need for plan amendments 
through conformance with existing land 
use plans; minimize impacts to military 
operations at and near the Willcox 
Playa; and minimize impacts to 
sensitive resources. 

The Agency-Preferred Alternative for 
the Upgrade Section consists of a 
combination of Proponent-Proposed 
Action and local alternatives at 
Tumamoc Hill, and near the Marana 
Airport, within Route Groups 3 and 4. 
The route was selected because it would 
maximize the use of the existing ROW 
and facilities currently used for 
Western’s Saguaro-Tucson and Tucson- 
Apache 115-kV transmission lines; 
minimize impacts to sensitive resources 
at Tumamoc Hill; and minimize impacts 
to military training operations at the 
Marana Airport. 

The BLM, Western, Southline, and 
cooperating agencies worked together to 
identify routes that would conform to 
existing BLM land use plans. However, 
this objective was not reached for all of 
the routes analyzed in the Draft EIS. A 
plan amendment for the Mimbres RMP 
may be required to bring the proposed 
Project into conformance, depending on 
the final route selected. The prospective 
plan amendment will comply with 
applicable Federal laws and regulations, 
be analyzed in the Final EIS, and apply 
only to Federal land administered by 
the BLM. 

Potential changes to the Mimbres 
RMP would include: 

• An amendment may be needed to 
change the visual resource management 
(VRM) Class II to a Class III or IV for 
segments that intersect VRM Class II 
lands. 

• An amendment may be needed for 
the portion of the alternative route 
segment that parallels an avoidance area 
designated for the Butterfield Trail. 

The BLM and Western will use and 
coordinate the NEPA comment period to 
assist the agencies in satisfying the 
public involvement requirements under 
Section 106 of the National Historic 
Preservation Act (16 U.S.C. 470(f)), as 
provided for in 36 CFR 800.2(d)(3). In 
accordance with policy, the BLM will 
continue to conduct Native American 
tribal consultations on tribal concerns 
such as impacts on Indian trust assets. 
Federal, State, and local agencies, along 
with other stakeholders that may be 
interested or affected by the BLM’s and 
Western’s decisions on this proposed 
Project, are invited to participate in the 
public comment process. 

The BLM and Western have 
determined that public hearings to 
solicit comments on the Draft EIS and 
Draft RMP Amendment are necessary. 
Accordingly, the BLM and Western 
invite all interested parties to 
participate in the public hearings held 
throughout southern New Mexico and 
Arizona. Interested parties are invited to 
present oral statements at the hearings. 
For information on facilities or services 
for persons with disabilities or to 
request special assistance at the hearing, 
contact Ellen Carr at 480–629–4705 or 
email ellen.carr@galileoaz.com or in 
writing at 4700 South McClintock Drive, 
Tempe, AZ 85282, at least 5 business 
days before the date of the hearing. The 
hearings will be conducted in 
accordance with 455 DM 1 and the BLM 
NEPA Handbook by a representative 
designated by the BLM. 

Please note that public comments and 
information submitted including names, 
street addresses, and email addresses of 
persons who submit comments will be 
available for public review and 
disclosure at the above address during 
regular business hours (8 a.m. to 4 p.m.), 
Monday through Friday, except 
holidays. 

Before including your address, phone 
number, email address, or other 
personal identifying information in your 
comment, you should be aware that 
your entire comment—including your 
personal identifying information—may 
be made publicly available at any time. 
While you can ask us in your comment 
to withhold your personal identifying 
information from public review, we 
cannot guarantee that we will be able to 
do so. 
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Authority: 40 CFR 1506.6, 40 CFR 
1506.10, 43 CFR 1610.2. 

Jesse J. Juen, 
State Director, New Mexico. 
Mark A. Gabriel, 
Administrator, Western Area Power 
Administration. 
[FR Doc. 2014–08018 Filed 4–10–14; 8:45 am] 

BILLING CODE 4310–FB–P 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[LLCAD07000; L16100000.DU0000; 
14XL1109AF] 

Notice of Intent To Prepare an 
Environmental Assessment and an 
Associated Land Use Plan Amendment 
To Close the Airport Mesa Target 
Shooting Area, Imperial, CA 

AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Notice of Intent. 

SUMMARY: In compliance with the 
National Environmental Policy Act 
(NEPA) of 1969, as amended, and the 
Federal Land Policy and Management 
Act (FLPMA) of 1976, as amended, the 
Bureau of Land Management (BLM) El 
Centro Field Office, California, intends 
to prepare an Environmental 
Assessment (EA) to consider amending 
the Eastern San Diego County (ESDC) 
Resource Management Plan (RMP) to 
close the Airport Mesa to recreational 
target shooting. This notice announces 
the beginning of the scoping process to 
solicit public comments and identify 
issues. 

DATES: Comments on issues may be 
submitted in writing until May 12, 2014. 
The date(s) and location(s) of any 
scoping meetings will be announced at 
least 15 days in advance through local 
media, newspapers and the BLM Web 
site at: http://www.blm.gov/ca/st/en/fo/
elcentro.html. In order to be included in 
the analysis, all comments must be 
received prior to the close of the 30-day 
scoping period or 30 days after the last 
public meeting, whichever is later. The 
BLM will provide additional 
opportunities for public participation as 
appropriate. 
ADDRESSES: You may submit comments 
on issues and planning criteria related 
to the proposed Airport Mesa target 
shooting closure by any of the following 
methods: 

• Web site: http://www.blm.gov/ca/st/ 
en/fo/elcentro.html. 

• Email: ngaddis@blm.gov. 
• Fax: 760–337–4490. 

• Mail: BLM El Centro Field Office, 
Attn: Nicollee Gaddis, 1661 S. 4th 
Street, El Centro, CA 92243. 

Documents pertinent to this proposal 
may be examined at the El Centro Field 
Office at the above address. 
FOR FURTHER INFORMATION CONTACT: 
Nicollee Gaddis, BLM Planning and 
Environmental Coordinator; telephone 
760–337–4427; address 1661 S. 4th 
Street, El Centro, CA 92243; or email 
ngaddis@blm.gov. Contact Ms. Gaddis if 
you wish to add your name to our 
mailing list. Persons who use a 
telecommunications device for the deaf 
(TDD) may call the Federal Information 
Relay Service (FIRS) at 1–800–877–8339 
to contact Ms. Gaddis during normal 
business hours. The FIRS is available 24 
hours a day, 7 days a week, to leave a 
message or question for Ms. Gaddis. You 
will receive a reply during normal 
business hours. 
SUPPLEMENTARY INFORMATION: This 
publication provides notice that the 
BLM El Centro Field Office, El Centro, 
California, intends to prepare an 
amendment to the 2008 ESDC RMP and 
an associated EA; announces the 
beginning of the scoping process; and 
seeks public input on issues and 
planning criteria. Airport Mesa is 
located in Eastern San Diego County, 
east of the town of Jacumba, south of 
U.S. Highway 80. The area described as 
the Airport Mesa/Carrizo Creek shooting 
area covers approximately 210 acres 
along the eastern slope of Airport Mesa. 

San Bernardino Base and Meridian 
(SBBM) 

Township 18 South, Range 8 East, 
Section 3, S1⁄2SW1⁄4SE1⁄4 and S1⁄2SE1⁄4SE1⁄4 

(20 acres, more or less); 
Section 10, Lot 9 (17.15 acres); N1⁄2NE1⁄4 

(80 acres); SE1⁄4NE1⁄4 (40 acres); 
Section 11, Lot 12 (13.05 acres); 

SW1⁄4NW1⁄4 (40 acres). 

The Secure Border Initiative (SBI) 
congressionally authorized and funded 
the California Border Patrol (U.S. Border 
Patrol) to increase its presence along the 
US/Mexico Border to improve our 
national security. The U.S. Border patrol 
has indicated that the Airport Mesa area 
is critical to its efforts to protect this 
area because the high elevation of the 
mesa gives agents the ability to monitor 
the nearby valleys for illegal activities. 
As part of this effort to increase its 
effectiveness in this area, the U.S. 
Border Patrol has constructed 
pedestrian and vehicle border barriers, 
as well as roads for access and 
maintenance. One of these access roads 
traverses the east slope of Airport Mesa. 
The U.S. Border Patrol now uses the top 
of the mesa as a vantage point to 
monitor this area. The Airport Mesa area 

has historically been an important 
recreational shooting area for residents 
of San Diego and Imperial Counties. The 
eastern slope of the mesa is easily 
accessible and provides a safe back-stop 
for target shooting. The U.S. Border 
Patrol’s new access road crosses this 
eastern slope and is within the line-of- 
fire for recreational target shooters. This 
has created an unsafe situation, 
subjecting U.S. Border Patrol agents to 
the dangers of stray bullets or ricochets. 

Since construction of the road in 
October 2009, the U.S. Border Patrol has 
worked to inform shooters of the 
dangers associated with shooting in this 
area and has requested that shooters 
move elsewhere to shoot. On August 18, 
2009, the U.S. Border Patrol issued a 
letter to the BLM requesting that the 
BLM formally close Airport Mesa to 
target shooting in order to protect its 
agents in the area. 

A temporary closure has been in place 
since October 2009. This proposal for an 
area closure would initiate a land use 
plan amendment to the ESDC RMP with 
an associated EA. The plan amendment 
would be limited to closure of target 
shooting only and not consider use 
restriction of approved hunting or 
hiking in the area. 

The purpose of the public scoping 
process is to determine relevant issues 
that will influence the scope of the EA, 
including alternatives, and guide the 
process for developing the EA. 

You may submit comments on issues 
and planning criteria in writing to the 
BLM at any public scoping meeting, or 
you may submit them to the BLM using 
one of the methods listed in the 
ADDRESSES section above. To be most 
helpful, you should submit comments 
by the close of the 30-day scoping 
period. 

A preliminary list of the potential 
planning criteria that will be used to 
help guide and define the scope of the 
plan amendment includes: 

1. The plan amendment will be 
completed in compliance with FLPMA, 
NEPA, and all other relevant Federal 
laws, executive orders, and BLM 
policies; 

2. Existing valid plan decisions will 
not be changed and any new plan 
decisions will not conflict with existing 
plan decisions; and 

3. The plan amendment(s) will 
recognize valid existing rights. 

The BLM will evaluate identified 
issues to be addressed in the plan 
amendment and will place them into 
one of three categories: 

1. Issues to be resolved in the plan 
amendment; 

2. Issues to be resolved through policy 
or administrative action; or 
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3. Issues beyond the scope of this plan 
amendment. 

The BLM will provide an explanation 
in the Scoping Report or the EA as to 
why an issue was placed in category 
two or three. The public is also 
encouraged to help identify any 
management questions and concerns 
that should be addressed in the plan. 
The BLM will work collaboratively with 
interested parties to identify the 
management decisions that are best 
suited to local, regional, and national 
needs and concerns. 

The BLM will use the NEPA public 
participation requirements to assist the 
agency in satisfying the public 
involvement requirements under 
Section 106 of the National Historic 
Preservation Act (NHPA) (16 U.S.C. 
470(f)) pursuant to 36 CFR 800.2(d)(3). 
The information about historic and 
cultural resources within the area 
potentially affected by the proposed 
action will assist the BLM in identifying 
and evaluating impacts to such 
resources in the context of both NEPA 
and Section 106 of the NHPA. 

The BLM will consult with Indian 
tribes on a government-to-government 
basis in accordance with Executive 
Order 13175 and other policies. Tribal 
concerns, including impacts on Indian 
trust assets and potential impacts to 
cultural resources, will be given due 
consideration. Federal, State, and local 
agencies, along with tribes and other 
stakeholders that may be interested in or 
affected by the proposed action that the 
BLM is evaluating, are invited to 
participate in the scoping process and, 
if eligible, may request or be requested 
by the BLM to participate in the 
development of the environmental 
analysis as a cooperating agency. 

Authority: 40 CFR 1501.7 and 43 CFR 
1610.2. 

Thomas F. Zale, 
Field Manager, El Centro Field Office. 
[FR Doc. 2014–08213 Filed 4–10–14; 8:45 am] 

BILLING CODE 4310–40–P 

DEPARTMENT OF THE INTERIOR 

National Park Service 

[NPS–WASO–NRNHL–15399; 
PPWOCRADI0, PCU00RP14.R50000] 

National Register of Historic Places; 
Notification of Pending Nominations 
and Related Actions 

Nominations for the following 
properties being considered for listing 
or related actions in the National 
Register were received by the National 
Park Service before March 22, 2014. 

Pursuant to section 60.13 of 36 CFR Part 
60, written comments are being 
accepted concerning the significance of 
the nominated properties under the 
National Register criteria for evaluation. 
Comments may be forwarded by United 
States Postal Service, to the National 
Register of Historic Places, National 
Park Service, 1849 C St. NW., MS 2280, 
Washington, DC 20240; by all other 
carriers, National Register of Historic 
Places, National Park Service,1201 Eye 
St. NW., 8th floor, Washington, DC 
20005; or by fax, 202–371–6447. Written 
or faxed comments should be submitted 
by April 28, 2014. Before including your 
address, phone number, email address, 
or other personal identifying 
information in your comment, you 
should be aware that your entire 
comment—including your personal 
identifying information—may be made 
publicly available at any time. While 
you can ask us in your comment to 
withhold your personal identifying 
information from public review, we 
cannot guarantee that we will be able to 
do so. 

Dated: March 28, 2014. 
J. Paul Loether, 
Chief, National Register of Historic Places/ 
National Historic Landmarks Program. 

DISTRICT OF COLUMBIA 

District of Columbia 

Bunker Hill Elementary School (Public 
School Buildings of Washington, DC MPS) 
1401 Michigan Ave. NE., Washington, 
14000186 

FLORIDA 

Duval County 

American Red Cross Volunteer Life Saving 
Corps Station, 2 Ocean Front North, 
Jacksonville Beach, 14000187 

NEVADA 

Storey County 

Hampton—Sullivan House, 168 N. B St., 
Virginia City, 14000188 

NEW JERSEY 

Bergen County 

St. Paul’s Episcopal Church, 113 Engle St., 
Englewood, 14000189 

Somerset County 

Brook Theater, The, 10 Hamilton St., Bound 
Brook Borough, 14000190 

NEW YORK 

Fulton County 

Northville Historic District, Roughly Main, 
Division & Bridge Sts., Northville, 
14000191 

Lewis County 

Collinsville Cemetery, 4061 East Rd., West 
Turin, 14000192 

Onondaga County 

South Salina Street Downtown Historic 
District (Boundary Increase), 200, 300, & E. 
side of 400 blks. of Warren, 205–209 
Jefferson, 400 blk. & 500–550 S. Salina Sts., 
Syracuse, 14000193 

PENNSYLVANIA 

Allegheny County 

Strip Historic District, Roughly bounded by 
former Pennsylvania RR. yards, Liberty 
Ave., Railroad, 22nd & 15th Sts., 
Pittsburgh, 14000194 

Lancaster County 

Stehli Silk Mill, 701 Martha Ave. (Manheim 
Township), Lancaster, 14000195 

WISCONSIN 

Florence County 

Fulmer, David M. and Lottie, House, 209 
Central Ave., Florence, 14000196 

Webb, Robert B. and Estelle J., House, 200 
Central Ave., Florence, 14000197 

[FR Doc. 2014–08096 Filed 4–10–14; 8:45 am] 

BILLING CODE 4312–51–P 

INTERNATIONAL TRADE 
COMMISSION 

[Investigation No. 337–TA–861/867] 

Certain Cases for Portable Electronic 
Devices; Commission Determination 
Not To Review an Initial Determination 
Granting Complainant’s Motion for 
Summary Determination of Violation 
by the Defaulting Respondents; 
Request for Written Submissions 

AGENCY: U.S. International Trade 
Commission. 
ACTION: Notice. 

SUMMARY: Notice is hereby given that 
the U.S. International Trade 
Commission has determined not to 
review the presiding administrative law 
judge’s (‘‘ALJ’’) initial determination 
(‘‘ID’’) (Order No. 28) granting summary 
determination that the following 
defaulting respondents have violated 
section 337: Anbess Electronics Co. Ltd. 
of Shenzhen, China (‘‘Anbess’’); ROCON 
Digital Technology Corp. of Shenzhen, 
China (‘‘Rocon’’); Trait Technology 
(Shenzhen) Co., Ltd. (d/b/a Trait-Tech) 
of Shenzhen, China (‘‘Trait’’); Hongkong 
Wexun Ltd. (Wexun Tech (Hong Kong) 
Co., Ltd.) of Guangdong, China 
(‘‘Wexun’’); SW-Box.com (aka 
Cellphonezone Limited) of Sheung Wan, 
Hong Kong (‘‘SW-Box’’); and Global 
Digital Star Industry, Ltd. of Shenzhen 
City, China (‘‘Global’’). 
FOR FURTHER INFORMATION CONTACT: 
Panyin A. Hughes, Office of the General 
Counsel, U.S. International Trade 
Commission, 500 E Street SW., 
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Washington, DC 20436, telephone (202) 
205–3042. Copies of non-confidential 
documents filed in connection with this 
investigation are or will be available for 
inspection during official business 
hours (8:45 a.m. to 5:15 p.m.) in the 
Office of the Secretary, U.S. 
International Trade Commission, 500 E 
Street, SW., Washington, DC 20436, 
telephone (202) 205–2000. General 
information concerning the Commission 
may also be obtained by accessing its 
Internet server at http://www.usitc.gov. 
The public record for this investigation 
may be viewed on the Commission’s 
electronic docket (EDIS) at http://
edis.usitc.gov. Hearing-impaired 
persons are advised that information on 
this matter can be obtained by 
contacting the Commission’s TDD 
terminal on (202) 205–1810. 
SUPPLEMENTARY INFORMATION: The 
Commission instituted Inv. No. 337– 
TA–861 on November 16, 2012, based 
on a complaint filed by Speculative 
Product Design, LLC of Mountain View, 
California (‘‘Speck’’). 77 FR 68828 (Nov. 
16, 2012). The complaint alleged 
violations of section 337 of the Tariff 
Act of 1930, as amended, (19 U.S.C. 
1337) in the importation into the United 
States, the sale for importation, and the 
sale within the United States after 
importation of certain cases for portable 
electronic devices by reason of 
infringement of various claims of United 
States Patent No. 8,204,561 (‘‘the ’561 
patent’’). The complaint named several 
respondents. 

The Commission instituted Inv. No. 
337–TA–867 on January 31, 2013, based 
on a complaint filed by Speck. 78 FR 
6834 (Jan. 31, 2013). That complaint 
also alleged violations of section 337 of 
the Tariff Act of 1930 (19 U.S.C. 1337) 
in the importation into the United 
States, the sale for importation, and the 
sale within the United States after 
importation of certain cases for portable 
electronic devices by reason of 
infringement of various claims of the 
’561 patent. The complaint named 
several additional respondents. On 
January 31, 2013, the Commission 
consolidated the two investigations. Id. 

All of the respondents that 
participated in the investigation have 
been terminated from the investigation. 
Specifically, respondents JWIN 
Electronics Corp., dba iLuv of Port 
Washington, New York and Fellowes, 
Inc. of Itsaca, Illinois were terminated 
from the investigation based upon 
settlement agreements. Respondents 
Project Horizon, Inc., d/b/a/InMotion 
Entertainment of Jacksonville, Florida 
and En Jinn Industrial Co., Ltd. of New 
Taipei City, Taiwan were terminated 

from the investigation based upon 
consent order stipulations. Respondents 
Superior Communications, Inc. of 
Irwindale, California and Shengda 
Huanqiu Shijie of Shenzhen, China 
were terminated from the investigation 
based upon withdrawal of allegations 
pertaining to them from the complaint. 
Respondent Jie Sheng Technology of 
Tainan City, Taiwan was terminated 
from the investigation based upon 
amendment to the complaint and notice 
of investigation. Respondent Body 
Glove International, LLC of Redondo 
Beach, California was terminated from 
the investigation based upon a finding 
that it had committed no acts in 
violation of section 337. 

The following respondents were 
found in default: Anbess, Rocon, Trait, 
Wexun, SW-Box, and Global. 
Accordingly, the only parties remaining 
active in this investigation are Speck 
and the Commission investigative 
attorney (‘‘IA’’). 

On August 19, 2013, Speck filed a 
motion for summary determination that 
it has satisfied the domestic industry 
requirement under sections 337(a)(3)(A), 
(B), and (C) (not including licensing). 
On August 19, 2013, the IA filed a 
response in support of Speck’s motion 
that it has satisfied the domestic 
industry requirement under section 
337(a)(3)(C). On September 10, 2013, the 
ALJ issued an ID (Order No 15) granting 
Speck’s motion in part. Specifically, the 
ALJ found that Speck established a 
domestic industry for the ’561 patent 
under section 337(a)(3)(C). On October 
23, 2013, the Commission determined 
not to review the ID. 

On September 30, 2013, the ALJ 
granted a motion by Speck to terminate 
the investigation as to claims 1–3, 6–8, 
10, and 12–16 of the ’561 patent. On 
November 11, 2013, the Commission 
determined not to review. Thus, claims 
4, 5, 9, and 11 remain pending in the 
investigation. 

On November 15, 2013, Speck filed a 
motion for summary determination of 
violation with respect to the defaulting 
respondents. On November 26, 2013, 
the IA filed a response in support of 
Speck’s motion. On February 21, 2014, 
the presiding ALJ issued the subject ID, 
Order No. 28, granting the motion. He 
also recommended issuance of a general 
exclusion order and the imposition of a 
bond of 100 percent of entered value 
during the period of Presidential review. 

Having considered the subject ID and 
the relevant portions of the record, the 
Commission has determined not to 
review the ID based on the substantial, 
reliable, and probative evidence 
establishing a violation by the 
defaulting respondents. 

In connection with the final 
disposition of this investigation, the 
Commission may (1) issue an order that 
could result in the exclusion of the 
subject articles from entry into the 
United States, and/or (2) issue one or 
more cease and desist orders that could 
result in the respondent being required 
to cease and desist from engaging in 
unfair acts in the importation and sale 
of such articles. Accordingly, the 
Commission is interested in receiving 
written submissions that address the 
form of remedy, if any, that should be 
ordered. If a party seeks exclusion of an 
article from entry into the United States 
for purposes other than entry for 
consumption, the party should so 
indicate and provide information 
establishing that activities involving 
other types of entry either are adversely 
affecting it or likely to do so. For 
background, see Certain Devices for 
Connecting Computers via Telephone 
Lines, Inv. No. 337–TA–360, USITC 
Pub. No. 2843 (December 1994) 
(Commission Opinion). 

If the Commission contemplates some 
form of remedy, it must consider the 
effects of that remedy upon the public 
interest. The factors the Commission 
will consider include the effect that an 
exclusion order and/or cease and desist 
orders would have on (1) the public 
health and welfare, (2) competitive 
conditions in the U.S. economy, (3) U.S. 
production of articles that are like or 
directly competitive with those that are 
subject to investigation, and (4) U.S. 
consumers. The Commission is 
therefore interested in receiving written 
submissions that address the 
aforementioned public interest factors 
in the context of this investigation. 

If the Commission orders some form 
of remedy, the U.S. Trade 
Representative, as delegated by the 
President, has 60 days to approve or 
disapprove the Commission’s action. 
See Presidential Memorandum of July 
21, 2005. 70 FR 43251 (July 26, 2005). 
During this period, the subject articles 
would be entitled to enter the United 
States under bond, in an amount 
determined by the Commission and 
prescribed by the Secretary of the 
Treasury. The Commission is therefore 
interested in receiving submissions 
concerning the amount of the bond that 
should be imposed if a remedy is 
ordered. 

Written Submissions: Parties to the 
investigation, interested government 
agencies, and any other interested 
parties are encouraged to file written 
submissions on the issues of remedy, 
the public interest, and bonding. 
Complainant and the Commission 
investigative attorney are also requested 
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1 The record is defined in sec. 207.2(f) of the 
Commission’s Rules of Practice and Procedure (19 
CFR 207.2(f)). 

2 Commissioner Shara L. Aranoff did not 
participate in these reviews. 

3 The Commission has the authority to toll 
statutory deadlines during a period when the 
government is closed. Because the Commission was 
closed on December 10, 2013, January 21, 2014, 
February 13, 2014, March 10, 2014, and March 17, 
2014 due to inclement weather in Washington, DC, 
the statutory deadlines reflect the tolling of 
deadlines by five days. 

to submit proposed remedial orders for 
the Commission’s consideration. 
Complainant is also requested to state 
the date on which the ’561 patent 
expires and the HTSUS subheadings 
under which the accused products are 
imported. 

Written submissions must be filed no 
later than close of business on April 23, 
2014. Reply submissions must be filed 
no later than the close of business on 
April 30, 2014. Such submissions 
should address the ALJ’s recommended 
determinations on remedy and bonding 
which were made in Order No. 28. No 
further submissions on any of these 
issues will be permitted unless 
otherwise ordered by the Commission. 

Persons filing written submissions 
must file the original document 
electronically on or before the deadlines 
stated above and submit eight true paper 
copies to the Office of the Secretary by 
noon the next day pursuant to section 
210.4(f) of the Commission’s Rules of 
Practice and Procedure (19 CFR 
210.4(f)). Submissions should refer to 
the investigation number (‘‘Inv. No. 
337–TA–861/867’’) in a prominent place 
on the cover page and/or the first page. 
(See Handbook for Electronic Filing 
Procedures, http://www.usitc.gov/
secretary/fed_reg_notices/rules/
handbook_on_electronic_filing.pdf). 
Persons with questions regarding filing 
should contact the Secretary (202–205– 
2000). 

Any person desiring to submit a 
document to the Commission in 
confidence must request confidential 
treatment. All such requests should be 
directed to the Secretary to the 
Commission and must include a full 
statement of the reasons why the 
Commission should grant such 
treatment. See 19 CFR 201.6. Documents 
for which confidential treatment by the 
Commission is properly sought will be 
treated accordingly. A redacted non- 
confidential version of the document 
must also be filed simultaneously with 
the any confidential filing. All non- 
confidential written submissions will be 
available for public inspection at the 
Office of the Secretary and on EDIS. 

The authority for the Commission’s 
determination is contained in section 
337 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1337), and in Part 
210 of the Commission’s Rules of 
Practice and Procedure (19 CFR Part 
210). 

By order of the Commission. 
Issued: April 8, 2014. 

Lisa R. Barton, 
Acting Secretary to the Commission. 
[FR Doc. 2014–08164 Filed 4–10–14; 8:45 am] 

BILLING CODE 7020–02–P 

INTERNATIONAL TRADE 
COMMISSION 

[Investigation Nos. 731–TA–1140–1142 
(Review)] 

Uncovered Innerspring Units from 
China, South Africa, and Vietnam 

Determinations 

On the basis of the record 1 developed 
in the subject five-year reviews, the 
United States International Trade 
Commission (Commission) determines,2 
pursuant to section 751(c) of the Tariff 
Act of 1930 (19 U.S.C. 1675(c)), that 
revocation of the antidumping duty 
orders on uncovered innerspring units 
from China, South Africa, and Vietnam 
would be likely to lead to continuation 
or recurrence of material injury to an 
industry in the United States within a 
reasonably foreseeable time. 

Background 

The Commission instituted these 
reviews on November 1, 2013 (78 FR 
65711) and determined on February 4, 
2014 that it would conduct expedited 
reviews (79 FR 11466, February 28, 
2014). 

The Commission completed and filed 
its determinations in these reviews on 
April 7, 2014.3 The views of the 
Commission are contained in USITC 
Publication 4459 (April 2014), entitled 
Uncovered Innerspring Units from 
China, South Africa, and Vietnam: 
Investigation Nos. 731–TA–1140–1142 
(Review). 

By order of the Commission. 

Issued: April 8, 2014. 

Lisa R. Barton, 
Acting Secretary to the Commission. 
[FR Doc. 2014–08161 Filed 4–10–14; 8:45 am] 

BILLING CODE 7020–02–P 

DEPARTMENT OF JUSTICE 

[OMB Number 1121–NEW] 

Agency Information Collection 
Activities; Proposed eCollection 
eComments Requested; New 
Collection; 2014 Census of Adult 
Probation Supervising Agencies 

AGENCY: Bureau of Justice Statistics, 
Department of Justice. 
ACTION: 30-day notice. 

SUMMARY: The Department of Justice 
(DOJ), Office of Justice Programs, will be 
submitting the following information 
collection to the Office of Management 
and Budget (OMB) for review and 
approval in accordance with the 
Paperwork Reduction Act of 1995. The 
proposed information collection was 
previously published in the Federal 
Register Volume 79, Number 27, pages 
7701–7702, on February 10, 2014, 
allowing a 60-day comment period. 
DATES: Comments are encouraged and 
will be accepted for ‘‘thirty days’’ until 
May 12, 2014. 
FOR FURTHER INFORMATION CONTACT: 
Written comments and/or suggestions 
regarding the items contained in this 
notice, especially the estimated public 
burden or associated response time, 
should be directed to the Office of 
Management and Budget, Office of 
Information and Regulatory Affairs, 
Attention Department of Justice Desk 
Officer, Washington, DC 20503 or send 
to OIRA_submission@omb.eop.gov. 
SUPPLEMENTARY INFORMATION: This 
process is conducted in accordance with 
5 CFR 1320.10. Request written 
comments and suggestions from the 
public and affected agencies concerning 
the proposed collection of information 
are encouraged. Your comments should 
address one or more of the following 
four points: 
—Evaluate whether the collection of 

information is necessary for the 
proper performance of the functions 
of the agency, including whether the 
information will have practical utility; 

—Evaluate the accuracy of the agency’s 
estimate of the burden of the 
collection of information, including 
the validity of the methodology and 
assumptions used; 

—Enhance the quality, utility and 
clarity of the information to be 
collected; and 

—Minimize the burden of the collection 
of information on those who are to 
respond, including through the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms 
of information technology, e.g. 
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permitting electronic submission of 
responses. 

Overview of This Information 
Collection: 

(1) Type of Information Collection: 
New Collection. While the Bureau of 
Justice Statistics conducted a census of 
probation and parole agencies in 1991, 
the 2014 Census of Adult Probation 
Supervising Agencies is now a 
standalone collection. This collection’s 
scope is narrower and only includes 
adult probation agencies. The scope of 
the 1991 census was broader and 
included both adult probation and 
parole agencies. 

(2) Title of the Form/Collection: 2014 
Census of Adult Probation Supervising 
Agencies. 

(3) Agency form number: CAPSA–AIF 
is the Agency Information Form (AIF) 
for public agencies, CAPSA–CIF is the 
Company Information Form (CIF) for 
private probation companies, CAPSA– 
1A is the questionnaire for public 
probation agencies, and CAPSA–1B is 
the questionnaire for private probation 
companies. 

(4) Affected public who will be asked 
to respond, as well as a brief abstract: 
Primary: State or local government. 
Other: Federal government or private 
companies. The primary goals of the 
work under this clearance are to: (1) 
Enhance and validate a national roster 
of probation agencies that supervise 
adults on probation for a felony (or 
those that supervise felons and 
misdemeanants) and private companies 
that directly supervise adult 
probationers; and (2) collect information 
from those agencies to report national 
and state-level statistics that provide a 
clear understanding of how adult 
probation in the United States is 
currently organized, the supervision 
policies and practices agencies have 
established to administer adult 
probation, the various types of functions 
adult probation agencies perform, and 
the different types of individuals 
supervised by adult probation agencies. 
The Bureau of Justice Statistics will use 
this information in published reports 
and for the U.S. Congress, Executive 
Office of the President, practitioners, 
researchers, students, the media, and 
others interested in community 
corrections statistics. 

All agencies and companies that are 
believed to supervise adult probationers 
are on a preliminary roster that BJS, 
Westat, and the American Probation and 
Parole Association (APPA) developed 
by reviewing and compiling data and 
information from various available 
resources. (Westat and APPA are the 
data collection agents for the 2014 

CAPSA) The CAPSA–AIF or CAPSA– 
CIF will be mailed to the head of each 
agency/company on the preliminary 
roster and the head of the agency/
company will be asked to confirm the 
contact information for the agency/
company and designate a respondent to 
complete the CAPSA questionnaire. 
Agency/company heads will be asked to 
fax, email, or mail the AIF or CIF to 
Westat. Designated respondents from 
public probation agencies will receive 
the CAPSA–1A questionnaire and will 
be asked to report via the Internet 
through a web survey with telephone 
reporting as a secondary mode. 
Designated respondents from private 
probation companies will receive the 
CAPSA–1B questionnaire and will be 
asked to return the paper questionnaire 
by fax, email, or mail. Telephone will 
also serve as a secondary mode of data 
collection for private probation 
companies. 

The CAPSA–1A will collect 
information from public probation 
agencies about their branch and level of 
government, the various functions they 
perform, the policies and practices they 
have in place to administer adult 
probation related to both adult 
probationers and the community 
corrections officers that supervise them, 
the extent to which agencies have 
supervision authority, the various 
populations they serve, the size of their 
adult probation population, the use of 
and number of adult probationers held 
in community-based correctional 
facilities, and funding sources for adult 
probation. In an effort to validate the 
roster of probation agencies and 
companies, respondents will also be 
asked to review a list of public 
probation agencies in their state to 
identify any that may be missing from 
the list. They will also be asked to 
report any private probation companies 
that supervise adult probationers in 
their state. 

The CAPSA–1B will collect 
information from private probation 
companies about the various functions 
they perform, the number of states for 
which they supervise adult 
probationers, the branches and levels of 
government from which they receive 
adult probationers to supervise, the 
extent to which any governmental entity 
conducts oversight of their supervision 
activities, the various populations they 
serve, the size of their adult probation 
population, and the practices and 
methods they use to administer adult 
probation. 

Both the CAPSA–1A and CAPSA–1B 
questionnaires will include questions to 
confirm that the agencies/companies 
supervise adult probationers and are 

therefore correctly included on the 
roster and fall within the scope of the 
CAPSA. In addition, because the 
organization of adult probation varies 
drastically not only by state but within 
particular states, as part of the work 
under this clearance to enhance and 
validate the roster of adult probation 
agencies and companies, one informant 
in each state, the District of Columbia, 
and the Federal system will be asked to 
complete a telephone interview. These 
contacts are necessary to assist in: (1) 
Identifying any agencies that may be 
missing or should be removed from the 
roster (e.g., agencies that are no longer 
in operation); (2) updating information 
contained in the resources that have 
been used to develop the preliminary 
roster since some of the source material 
was only available from publications 
that were published 5 to 10 years ago; 
and (3) resolving questions about how 
probation is organized in the 
jurisdiction that stem from differences 
in the way probation in particular 
jurisdictions has been described in some 
of the materials used to develop the 
preliminary roster. 

(5) An estimate of the total number of 
respondents and the amount of time 
needed for an average respondent to 
respond: 

(a) CAPSA–AIF form: Approximately 
1,760 respondents, each taking an 
average of 5 minutes to respond with 2 
minutes of follow-up. 

(b) CAPSA–CIF form: Approximately 
204 respondents, each taking an average 
of 5 minutes to respond with 2 minutes 
of follow-up. 

(c) CAPSA–1A form: Approximately 
1,760 respondents, each taking an 
average of 65 minutes to respond with 
10 minutes of follow-up. 

(d) CAPSA–1B form: Approximately 
204 respondents, each taking an average 
of 30 minutes to respond with 5 minutes 
of follow-up. 

(e) 52 telephone calls to informants in 
each jurisdiction, each taking an average 
of 30 minutes with 5 minutes of follow- 
up. 

(6) An estimate of the total public 
burden (in hours) associated with the 
collection: 2,578 total burden hours. 

If additional information is required 
contact: Jerri Murray, Department 
Clearance Officer, United States 
Department of Justice, Justice 
Management Division, Policy and 
Planning Staff, Two Constitution 
Avenue, 145 N Street NE., Room 
3E.405B, Washington, DC 20530. 
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Dated: April 8, 2014. 
Jerri Murray, 
Department Clearance Officer for PRA, U.S. 
Department of Justice. 
[FR Doc. 2014–08175 Filed 4–10–14; 8:45 am] 

BILLING CODE 4410–18–P 

DEPARTMENT OF JUSTICE 

[OMB Number 1110–0021] 

Proposed eCollection, eComments 
Requested; Approval for a Revised 
Collection; FBI National Academy 
Post-Graduate Questionnaires, FBI 
National Academy Post-Graduate 
Questionnaire for Graduates, FBI 
National Academy Post-Graduate 
Questionnaire for Supervisors of 
Graduates 

AGENCY: Training Division, Federal 
Bureau of Investigation, Department of 
Justice. 
ACTION: 30-day notice. 

SUMMARY: The Department of Justice 
(DOJ), Federal Bureau of Investigation 
(FBI), Training Division’s Curriculum 
Management Section (CMS) will be 
submitting the following information 
collection request to the Office of 
Management and Budget (OMB) for 
review and approval in accordance with 
the Paperwork Reduction Act of 1995. 
The proposed information collection is 
published to obtain comments from the 
public and affected agencies. This 
proposed information collection was 
previously published in the Federal 
Register Volume, Number 23, page 
6628, on February 4, 2014. allowing for 
a 60 day comment period. 
DATES: Comments are encouraged and 
will be accepted for 30 days until May 
12, 2014. 
FOR FURTHER INFORMATION CONTACT: If 
you have comments (especially on the 
estimated public burden or associated 
response time), suggestions, or need a 
copy of the proposed information 
collection instrument with instructions 
or additional information, please 
contact Keith Shirley, Unit Chief, 
Evaluation and Accreditation Unit, 
Training Division, Federal Bureau of 
Investigation, Quantico, Virginia 22135. 
Written comments and/or suggestions 
can also be directed to the Office of 
Management and Budget, Office of 
Information and Regulatory Affairs, 
Attention Department of Justice Desk 
Officer, Washington, DC 20503 or send 
to OIRA_submission@omb.eop.gov. 
SUPPLEMENTARY INFORMATION: This 
process is conducted in accordance with 
5 CFR 1320.10. Written comments and 
suggestions from the public and affected 

agencies concerning the proposed 
collection of information are 
encouraged. Your comments should 
address one or more of the following 
three points: 

(1) Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency/component, 
including whether the information will 
have practical utility; 

(2) Evaluate the accuracy of the 
agency’s/component’s estimate of the 
burden of the proposed collection of the 
information, including the validity of 
the methodology and assumptions used; 

(3) Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

(4) Minimize the burden of the 
collection of information on those who 
are to respond, including the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms of 
information technology, e.g., permitting 
electronic submission of responses. 

Overview of This Information 

1. Type of Information Collection: 
Approval of a Revised Collection. 
2. Title of the Forms: 
FBI National Academy Post-Graduate 

Questionnaire for Graduates. 
FBI National Academy Post-Graduate 

Questionnaire for Supervisors of 
Graduates. 

3. Agency Form Number, if any, and 
the applicable component of the 
department sponsoring the collection: 

Form Number: 1110–0021. 
Sponsor: Training Division of the 

Federal Bureau of Investigation (FBI), 
Department of Justice (DOJ). 

4. Affected Public who will be asked 
or required to respond, as well as a brief 
abstract: 

Primary: FBI National Academy 
graduates and their identified 
supervisors represents state and local 
police departments, sheriffs’ 
departments, military police 
organizations, and federal law 
enforcement agencies from the United 
States and over 150 foreign nations. 

Brief Abstract: This collection is 
requested by FBI National Academy. 
These questionnaires have been 
designed to collect feedback from FBI 
National Academy students regarding 
their courses and instructors. The 
results are used to help determine if the 
FBI National Academy program is 
functioning as intended and meeting its 
goals and objectives. We will utilize the 
students’ comments to improve the 
current curriculum. 

5. An estimate of the total number of 
respondents and the amount of time 

estimated for an average respondent to 
respond: 

Approximately 1,000 FBI National 
Academy graduates per year will 
respond to the FBI National Academy 
Post-Graduate Questionnaire for 
Graduates. It is predicted that we will 
receive a 50% response rate. The 
average response time for reading the 
questionnaire directions for the FBI 
National Academy Post-Graduate 
Questionnaire for Graduates is 
estimated to be two (2) minutes; time to 
complete the questionnaire is estimated 
to be 30 minutes. Thus the total time to 
complete the Post-Graduate 
Questionnaire for Graduates is 32 
minutes. 

There are approximately 1,000 FBI 
National Academy graduates who have 
identified their supervisors that will 
respond to the FBI National Academy 
Post-Graduates Questionnaire for 
Supervisors of Graduates. It is predicted 
that we will receive a 50% response 
rate. The average response time for 
reading the directions for the FBI 
National Academy Post-Graduate 
Questionnaire for Supervisors of 
Graduates is estimated to be 2 minutes; 
time to complete the questionnaire is 
estimated to be 30 minutes. Thus the 
total time to complete the Post-Graduate 
Questionnaire for Supervisors for 
Graduates is 32 minutes. 

The total estimated time to complete 
each questionnaire per respondent for 
each group is 32 minutes. 

6. An estimate of the total public 
burden (in hours) associated with the 
collection: 

Given that approximately 50% of 
those surveyed (or 500 from each group) 
will respond, the total public burden for 
completing questionnaires is 533 hours. 

For additional information, contact: 
Jerri Murray, Department Clearance 
Officer, United States Department of 
Justice, Policy and Planning Staff, 
Justice Management Division, Two 
Constitution Square, 145 N Street NE., 
Room 3E–405B, Washington, DC 20530. 

Dated: April 8, 2014. 

Jerri Murray, 
Department Clearance Officer for PRA, 
United States Department of Justice. 
[FR Doc. 2014–08173 Filed 4–10–14; 8:45 am] 

BILLING CODE 4410–02–P 
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DEPARTMENT OF JUSTICE 

[OMB Number 1110–0050] 

Agency Information Collection 
Activities; Proposed eCollection 
eComments Requested; Approval for a 
Revised Collection; FBI National 
Academy: End-of-Session 
Questionnaires, FBI National 
Academy: End-of-Session Student 
Course Questionnaire, FBI National 
Academy: General Remarks 
Questionnaire 

AGENCY: Training Division, Federal 
Bureau of Investigation, Department of 
Justice. 
ACTION: 30-day notice. 

SUMMARY: The Department of Justice 
(DOJ), Federal Bureau of Investigation 
(FBI), Training Division’s Curriculum 
Management Section (CMS) will be 
submitting the following information 
collection request to the Office of 
Management and Budget (OMB) for 
review and approval in accordance with 
the Paperwork Reduction Act of 1995. 
The proposed information collection is 
published to obtain comments from the 
public and affected agencies. This 
proposed information collection was 
previously published in the Federal 
Register Volume 79, Number 23, page 
6629, on February 4, 2014, allowing for 
a 60 day comment period. 
DATES: The purpose of this notice is to 
allow for an additional 30 days for 
public comments until May 12, 2014. 
FOR FURTHER INFORMATION CONTACT: If 
you have comments (especially on the 
estimated public burden or associated 
response time), suggestions, or need a 
copy of the proposed information 
collection instrument with instructions 
or additional information, please 
contact Keith Shirley, Unit Chief, 
Evaluation and Accreditation Unit, 
Training Division, FBI Academy, 
Federal Bureau of Investigation, 
Quantico, Virginia 22135. Written 
comments and/or suggestions can also 
be directed to the Office of Management 
and Budget, Office of Information and 
Regulatory Affairs, Attention 
Department of Justice Desk Officer, 
Washington, DC 20530, or send to 
OIRA_submission@omb.eop.gov. 
SUPPLEMENTARY INFORMATION: This 
process is conducted in accordance with 
5 CFR 1320.10. Written comments and 
suggestions from the public and affected 
agencies concerning the proposed 
collection of information are 
encouraged. Your comments should 
address one or more of the following: 

(1) Evaluate whether the proposed 
collection of information is necessary 

for the proper performance of the 
function of the agency/component, 
including whether the information will 
have practical utility; 

(2) Evaluate the accuracy of the 
agency’s/component’s estimate of the 
burden of the proposed collection of the 
information, including the validity of 
the methodology and assumptions used; 

(3) Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

(4) Minimize the burden of the 
collection of information on those who 
are to respond, including the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms of 
information technology, e.g., permitting 
electronic submission of responses. 

Overview of This Information 

1. Type of Information Collection: 
Approval of a Revised Collection. 
2. Title of the Forms: 
FBI National Academy: End-of- 

Session Student Course Questionnaire. 
FBI National Academy: General 

Remarks Questionnaire. 
3. Agency Form Number, if any, and 

the applicable component of the 
department sponsoring the collection: 

Form Number: 1110–0050. 
Sponsor: Training Division, Federal 

Bureau of Investigation (FBI), 
Department of Justice (DOJ). 

4. Affected Public who will be asked 
or required to respond, as well as a brief 
abstract: 

Primary: FBI National Academy 
students that represent state and local 
police and sheriffs’ departments, 
military police organizations, and 
federal law enforcement agencies from 
the United States and over 150 foreign 
nations. 

Brief Abstract: This collection is 
requested by FBI National Academy. 
These questionnaires have been 
designed to collect feedback from 
National Academy students regarding 
their courses and instructors. The 
results are used to help determine if the 
National Academy program is 
functioning as intended and meeting its 
goals and objectives. We will utilize the 
students’ comments to improve the 
current curriculum. 

5. An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond: 

Approximately 1,000 FBI National 
Academy students per year will respond 
to two types of questionnaires. (1) FBI 
National Academy: End-of-Session 
Student Course Questionnaire and (2) 
FBI National Academy: General 
Remarks Questionnaire. It is predicted 

we will receive a 75% response rate for 
both questionnaires. 

Each student will respond to seven 
Student Course questionnaires—one for 
each course they completed. The 
average time for reading the 
questionnaire directions is estimated to 
be two (2) minutes; the time to complete 
each questionnaire is estimated to be 
approximately 13 minutes. Thus the 
total time to complete one Student 
Course questionnaire is 15 minutes and 
105 minutes to complete all seven 
questionnaires. 

For the FBI National Academy: 
General Remarks Questionnaire, 
students will respond to one 
questionnaire. The average time for 
reading the questionnaire directions is 
estimated to be two (2) minutes; the 
time to complete the questionnaire is 
estimated to be approximately 10 
minutes. Thus the total time to complete 
the General Remarks Questionnaire is 
12 minutes. 

The total estimated time for both 
questionnaires per respondent is 
approximately 117 minutes or about 2 
hours. 

6. An estimate of the total public 
burden (in hours) associated with the 
collection: 

1. Given that the approximately 75% 
of those surveyed (or 750) will respond, 
to the total public burden for 
completing all questionnaires is 1,462.5 
hours. 

For additional information, contact: 
Jerri Murray, Department Clearance 
Officer, United States Department of 
Justice, Policy and Planning Staff, 
Justice Management Division, Two 
Constitution Square, 145 N Street NE., 
Room 3E.405B, Washington, DC 20530. 

Dated: April 8, 2014. 
Jerri Murray, 
Department Clearance Officer for PRA, 
United States Department of Justice. 
[FR Doc. 2014–08174 Filed 4–10–14; 8:45 am] 

BILLING CODE 4410–02–P 

DEPARTMENT OF JUSTICE 

[OMB Number 1140–0049] 

Agency Information Collection 
Activities; Proposed eCollection 
eComments Requested; Application 
for National Firearms Examiner 
Academy 

AGENCY: Bureau of Alcohol, Tobacco, 
Firearms and Explosives, Department of 
Justice. 
ACTION: 60-Day notice. 

SUMMARY: The Department of Justice 
(DOJ), Bureau of Alcohol, Tobacco, 
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Firearms and Explosives (ATF), will 
submit the following information 
collection request to the Office of 
Management and Budget (OMB) for 
review and approval in accordance with 
the Paperwork Reduction Act of 1995. 
The proposed information collection is 
published to obtain comments from the 
public and affected agencies. 
DATES: Comments are encouraged and 
will be accepted for 60 days until June 
10, 2014. 
FOR FURTHER INFORMATION CONTACT: If 
you have additional comments 
especially on the estimated public 
burden or associated response time, 
suggestions, or need a copy of the 
proposed information collection 
instrument with instructions or 
additional information, please contact 
Sheila Hopkins, Bureau of Alcohol, 
Tobacco, Firearms and Explosives, 
National Laboratory Center, 6000 
Ammendale Road, Ammendale, MD 
20705. 

SUPPLEMENTARY INFORMATION: This 
process is conducted in accordance with 
5 CFR 1320.10. Written comments and 
suggestions from the public and affected 
agencies concerning the proposed 
collection of information are 
encouraged. Your comments should 
address one or more of the following 
four points: 

• Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

• Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

• Evaluate whether and if so how the 
quality, utility, and clarity of the 
information to be collected can be 
enhanced; and 

• Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 

Overview of this information 
collection: 

1. Type of Information Collection: 
Revision of an existing collection. 

2. The Title of the Form/Collection: 
Application for National Firearms 
Examiner Academy. 

3. The agency form number, if any, 
and the applicable component of the 
Department sponsoring the collection: 

Form number: ATF Form 6330.1. 
Component: Bureau of Alcohol, 

Tobacco, Firearms and Explosives, U.S. 
Department of Justice. 

4. Affected public who will be asked 
or required to respond, as well as a brief 
abstract: 

Primary: State, Local, or Tribal 
Government. 

Other: Federal Government. 
Abstract: The information requested 

on this form is necessary to process 
requests from prospective students to 
attend the ATF National Firearms 
Examiner Academy and to acquire 
firearms and tool-mark examiner 
training. The information collection is 
used to determine the eligibility of the 
applicant. 

5. An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond: An estimated 75 respondents 
will take 12 minutes to complete the 
form. 

6. An estimate of the total public 
burden (in hours) associated with the 
collection: The estimated annual public 
burden associated with this collection is 
15 hours. 

If additional information is required 
contact: Jerri Murray, Department 
Clearance Officer, United States 
Department of Justice, Justice 
Management Division, Policy and 
Planning Staff, Two Constitution 
Square, 145 N Street NE., 3E.405B, 
Washington, DC 20530. 

Dated: April 7, 2014. 
Jerri Murray, 
Department Clearance Officer for PRA, U.S. 
Department of Justice. 
[FR Doc. 2014–08109 Filed 4–10–14; 8:45 am] 

BILLING CODE 4410–FY–P 

DEPARTMENT OF JUSTICE 

[OMB Number 1140–0096] 

Agency Information Collection 
Activities; Proposed eCollection 
eComments Requested; Environmental 
Information 

AGENCY: Bureau of Alcohol, Tobacco, 
Firearms and Explosives, Department of 
Justice. 
ACTION: 60-Day notice. 

SUMMARY: The Department of Justice 
(DOJ), Bureau of Alcohol, Tobacco, 
Firearms and Explosives (ATF), will 
submit the following information 
collection request to the Office of 
Management and Budget (OMB) for 
review and approval in accordance with 
the Paperwork Reduction Act of 1995. 
The proposed information collection is 

published to obtain comments from the 
public and affected agencies. 
DATES: Comments are encouraged and 
will be accepted for 60 days until June 
10, 2014. 
FOR FURTHER INFORMATION CONTACT: If 
you have additional comments 
especially on the estimated public 
burden or associated response time, 
suggestions, or need a copy of the 
proposed information collection 
instrument with instructions or 
additional information, please contact 
Christopher Reeves, Bureau of Alcohol, 
Tobacco, Firearms and Explosives, 
Federal Explosives Licensing Center, 
244 Needy Road, Martinsburg, WV 
25405, Telephone 1–877–283–3352. 
SUPPLEMENTARY INFORMATION: This 
process is conducted in accordance with 
5 CFR 1320.10. Written comments and 
suggestions from the public and affected 
agencies concerning the proposed 
collection of information are 
encouraged. Your comments should 
address one or more of the following 
four points: 

• Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

• Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

• Evaluate whether and if so how the 
quality, utility, and clarity of the 
information to be collected can be 
enhanced; and 

• Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 

Overview of This Information 
Collection 

1. Type of Information Collection: 
Extension without change of an existing 
collection. 

2. The Title of the Form/Collection: 
Environmental Information. 

3. The agency form number, if any, 
and the applicable component of the 
Department sponsoring the collection: 

Form number: ATF Form 5000.29. 
Component: Bureau of Alcohol, 

Tobacco, Firearms and Explosives, U.S. 
Department of Justice. 

4. Affected public who will be asked 
or required to respond, as well as a brief 
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abstract: Primary: Individual or 
households. 

Other: None. 
Abstract: The information will help 

ATF identify any waste product(s) 
generated as a result of the operations 
by the applicant and the disposal of the 
products. The information will help 
determine if there is any adverse impact 
on the environment. 

5. An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond: An estimated 680 respondents 
will take 30 minutes to complete the 
form. 

6. An estimate of the total public 
burden (in hours) associated with the 
collection: The estimated annual public 
burden associated with this collection is 
340 hours. 

If additional information is required 
contact: Jerri Murray, Department 
Clearance Officer, United States 
Department of Justice, Justice 
Management Division, Policy and 
Planning Staff, Two Constitution 
Square, 145 N Street NE., 3E.305B, 
Washington, DC 20530. 

Dated: April 7, 2014. 
Jerri Murray, 
Department Clearance Officer for PRA, U.S. 
Department of Justice. 
[FR Doc. 2014–08110 Filed 4–10–14; 8:45 am] 

BILLING CODE 4410–FY–P 

DEPARTMENT OF JUSTICE 

[OMB Number 1140–0002] 

Agency Information Collection 
Activities; Proposed eCollection 
eComments Requested; Application 
for Restoration of Firearms Privileges 

AGENCY: Bureau of Alcohol, Tobacco, 
Firearms and Explosives, Department of 
Justice. 
ACTION: 60-day notice. 

SUMMARY: The Department of Justice 
(DOJ), Bureau of Alcohol, Tobacco, 
Firearms and Explosives (ATF), will 
submit the following information 
collection request to the Office of 
Management and Budget (OMB) for 
review and approval in accordance with 
the Paperwork Reduction Act of 1995. 
The proposed information collection is 
published to obtain comments from the 
public and affected agencies. 
DATES: Comments are encouraged and 
will be accepted for 60 days until June 
10, 2014. 
FOR FURTHER INFORMATION CONTACT: If 
you have additional comments 
especially on the estimated public 
burden or associated response time, 

suggestions, or need a copy of the 
proposed information collection 
instrument with instructions or 
additional information, please contact 
William Joa at William.Joa@atf.gov or 
Bureau of Alcohol, Tobacco, Firearms 
and Explosives, Redstone Arsenal, Bldg. 
3750, Huntsville, AL 35898. 
SUPPLEMENTARY INFORMATION: This 
process is conducted in accordance with 
5 CFR 1320.10. Written comments and 
suggestions from the public and affected 
agencies concerning the proposed 
collection of information are 
encouraged. Your comments should 
address one or more of the following 
four points: 

• Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

• Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

• Evaluate whether and if so how the 
quality, utility, and clarity of the 
information to be collected can be 
enhanced; and 

• Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 

Overview of This Information 
Collection 

1. Type of Information Collection: 
Extension without change of an existing 
collection. 

2. The Title of the Form/Collection: 
Application for Restoration of Firearms 
Privileges. 

3. The agency form number, if any, 
and the applicable component of the 
Department sponsoring the collection: 

Form number: ATF Form 3210.1. 
Component: Bureau of Alcohol, 

Tobacco, Firearms and Explosives, U.S. 
Department of Justice. 

4. Affected public who will be asked 
or required to respond, as well as a brief 
abstract: 

Primary: Individual or households. 
Other: Business or other for-profit. 
Abstract: Certain categories of persons 

are prohibited from possessing firearms. 
ATF F 3210.1, Application for 
Restoration of Firearms Privileges is the 
basis for ATF investigating the merits of 
an applicant to have his/her rights 
restored. 

5. An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond: An estimated 250 respondents 
will take 30 minutes to complete the 
form. 

6. An estimate of the total public 
burden (in hours) associated with the 
collection: The estimated annual public 
burden associated with this collection is 
125 hours. 

If additional information is required 
contact: Jerri Murray, Department 
Clearance Officer, United States 
Department of Justice, Justice 
Management Division, Policy and 
Planning Staff, Two Constitution 
Square, 145 N Street NE., 3W–1407B, 
Washington, DC 20530. 

Dated: April 7, 2014. 
Jerri Murray, 
Department Clearance Officer for PRA, U.S. 
Department of Justice. 
[FR Doc. 2014–08108 Filed 4–10–14; 8:45 am] 

BILLING CODE 4410–FY–P 

DEPARTMENT OF LABOR 

Employment and Training 
Administration Program Year (PY) 2014 
Workforce Investment Act (WIA) 
Allotments; PY 2014 Wagner-Peyser 
Act Final Allotments and PY 2014 
Workforce Information Grants 

AGENCY: Employment and Training 
Administration, Labor. 
ACTION: Notice. 

SUMMARY: This notice announces 
allotments for PY 2014 for WIA Title I 
Youth, Adults and Dislocated Worker 
Activities programs; final allotments for 
Employment Service (ES) activities 
under the Wagner-Peyser Act for PY 
2014 and Workforce Information Grants 
allotments for PY 2014. 

WIA allotments for States and the 
State final allotments for the Wagner- 
Peyser Act are based on formulas 
defined in their respective statutes. The 
WIA allotments for the outlying areas 
are based on a formula determined by 
the Secretary of Labor (Secretary). As 
required by WIA section 182(d), on 
February 17, 2000, a notice of the 
discretionary formula for allocating PY 
2000 funds for the outlying areas 
(American Samoa, Guam, Marshall 
Islands, Micronesia, Northern Marianas, 
Palau, and the Virgin Islands) was 
published in the Federal Register at 65 
FR 8236 (Feb. 17, 2000,) which included 
both the rationale for the formula and 
methodology. The formula that the 
Department of Labor (Department) 
developed for PY 2014 is the same 
formula as used for PY 2000 and is 
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described in the section on Youth 
Activities program allotments. 
Comments are invited on the formula 
used to allot funds to the outlying areas. 
DATES: Comments on the formula used 
to allot funds to the outlying areas must 
be received by May 12, 2014. 
ADDRESSES: Submit written comments 
to the Employment and Training 
Administration (ETA), Office of 
Financial Administration, 200 
Constitution Avenue NW., Room 
N–4702, Washington, DC 20210, 
Attention: Ms. Anita Harvey, email: 
harvey.anita@dol.gov. 

Commenters are advised that mail 
delivery in the Washington area may be 
delayed due to security concerns. Hand- 
delivered comments will be received at 
the above address. All overnight mail 
will be considered to be hand-delivered 
and must be received at the designated 
place by the date specified above. 

Please submit your comments by only 
one method. The Department will not 
review comments received by means 
other than those listed above or that are 
received after the comment period has 
closed. 

Comments: The Department will 
retain all comments on this notice and 
will release them upon request via email 
to any member of the public. The 
Department also will make all the 
comments it receives available for 
public inspection by appointment 
during normal business hours at the 
above address. If you need assistance to 
review the comments, the Department 
will provide you with appropriate aids 
such as readers or print magnifiers. The 
Department will make copies of this 
notice available, upon request, in large 
print, Braille and electronic file. The 
Department also will consider providing 
the notice in other formats upon 
request. To schedule an appointment to 
review the comments and/or obtain the 
notice in an alternative format, contact 
Ms. Harvey using the information 
provided above. The Department will 
retain all comments received without 
making any changes to the comments, 
including any personal information 
provided. The Department therefore 
cautions commenters not to include 
their personal information such as 
Social Security Numbers, personal 
addresses, telephone numbers, and 
email addresses in their comments; this 
information would be released with the 
comment if the comments are requested. 
It is the commenter’s responsibility to 
safeguard his or her information. 
FOR FURTHER INFORMATION CONTACT: WIA 
Youth Activities allotments—Evan 
Rosenberg at (202) 693–3593 or LaSharn 
Youngblood at (202) 693–3606; WIA 

Adult and Dislocated Worker Activities 
and ES final allotments—Robert Kight at 
(202) 693–3937; Workforce Information 
Grant allotments—Anthony Dais at 
(202) 693–2784. Individuals with 
hearing or speech impairments may 
access the telephone numbers above via 
TTY by calling the toll-free Federal 
Information Relay Service at 1–877– 
889–5627 (TTY/TDD). 
SUPPLEMENTARY INFORMATION: The 
Department is announcing WIA 
allotments for PY 2014 for Youth 
Activities, Adults and Dislocated 
Worker Activities, Wagner-Peyser Act 
PY 2014 final allotments, and PY 2014 
Workforce Information Grant 
allotments. This notice provides 
information on the amount of funds 
available during PY 2014 to States with 
an approved WIA Title I and Wagner- 
Peyser Act Strategic Plan for PY 2014, 
and information regarding allotments to 
the outlying areas. 

On January 17, 2014, the Consolidated 
Appropriations Act, 2014, Pub. L. 113– 
76 was signed into law (‘‘the Act’’). The 
Act, Division H, Title I, Section 108 of 
the Act allows the Secretary of Labor 
(Secretary) to set aside up to 0.5 percent 
of most operating funds. The evaluation 
provision is consistent with the Federal 
government’s priority on evidence- 
based policy and programming and 
provides important opportunities to 
expand evaluations and demonstrations 
in the Department to build solid 
evidence about what works best. In the 
past, funds for ETA evaluations and 
demonstrations were separately 
appropriated and managed by ETA. This 
year, that separate authority has been 
replaced by the set aside provision. 
Funds are transferred to the 
Department’s Chief Evaluation Office to 
implement formal evaluations and 
demonstrations in collaboration with 
ETA. For 2014, the Secretary has set 
aside .25 percent of the WIA Adult, 
Youth and Dislocated Worker program 
budgets for evaluation. The funding 
available to the Wagner-Peyser 
Employment Service and Workforce 
Information Grant programs was not 
reduced. 

We also have attached tables listing 
the PY 2014 allotments for programs 
under WIA Title I Youth Activities 
(Table A), Adult and Dislocated 
Workers Employment and Training 
Activities (Tables B and C, respectively), 
and the PY 2014 Wagner-Peyser Act 
final allotments (Table D). We also have 
attached the PY 2014 Workforce 
Information Grant table (Table E). 

Youth Activities Allotments. The 
appropriated level for PY 2014 for WIA 
Youth Activities totals $820,430,000. 

After reducing the appropriation by 
$2,261,000 for evaluations, 
$818,169,000 is available for Youth 
Activities. Table A includes a 
breakdown of the Youth Activities 
program allotments for PY 2014 and 
provides a comparison of these 
allotments to PY 2013 Youth Activities 
allotments for all States, and outlying 
areas. Before determining the amount 
available for States, the total funding 
available for the outlying areas was 
reserved at 0.25 percent of the amount 
appropriated for Youth Activities (after 
the evaluations set aside). On December 
17, 2003, Public Law 108–188, the 
Compact of Free Association 
Amendments Act of 2003 (‘‘the 
Compact’’), was signed into law. The 
Compact provided for consolidation of 
WIA Title I funding, for the Marshall 
Islands and Micronesia into 
supplemental grants provided from the 
Department of Education’s 
appropriation. See 48 U.S.C. 1921 d 
(f)(1)(B)(iii). The Compact also specified 
that the Republic of Palau remained 
eligible for WIA Title I funding. See 48 
U.S.C. 1921d(f)(1)(B)(ix). The 
Consolidated Appropriations Act, 2014 
(Division H, Title III, Section 306 of 
Pub. L. 113–76) authorized WIA Title I 
funding to Palau through FY 2014. 

Under WIA, the Secretary has 
discretion for determining the 
methodology for distributing funds to 
all outlying areas. The Department used 
the same methodology since PY 2000 
(i.e., we distribute funds among the 
remaining areas by formula based on 
relative share of number of unemployed, 
a 90 percent hold-harmless of the prior 
year share, a $75,000 minimum, and a 
130 percent stop-gain for the state for 
the previous year). For the relative share 
calculation in PY 2014, the Department 
continued to use the data obtained from 
the 2010 Census for American Samoa, 
Guam, Commonwealth of Northern 
Marianas Islands, and Virgin Islands. 
For Palau, the Department continued to 
use data from Palau’s 2005 Census. 

For the Native American Youth 
program, the total amount available is 
1.5 percent of the total amount for 
Youth Activities (after the evaluations 
set aside), in accordance with WIA 
section 127. After the Department 
calculated the amount for the outlying 
areas and Native Americans, we 
determined that the amount available 
for PY 2014 allotments to the States is 
$803,851,042. This total amount was 
below the required $1 billion threshold 
specified in WIA section 
127(b)(1)(C)(iv)(IV); therefore, as in PY 
2013, the Department did not apply the 
WIA additional minimum provisions. 
Instead, as required by WIA, the 
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Department used the Job Training 
Partnership Act (JTPA) (Pub. L. 97–300), 
section 262(a)(3) (as amended by section 
207 of the Job Training Reform 
Amendments of 1992, Pub. L. 102–367) 
minimums of 90 percent hold-harmless 
of the prior year allotment percentage 
and 0.25 percent State minimum floor. 
WIA also provides that no state may 
receive an allotment that is more than 
130 percent of the allotment percentage 
for the State for the previous year. The 
three data factors required by WIA for 
the PY 2014 Youth Activities State 
formula allotments are: 

(1) The average number of 
unemployed individuals for Areas of 
Substantial Unemployment (ASUs) for 
the 12-month period, July 2012–June 
2013; 

(2) Number of excess unemployed 
individuals or the ASU excess 
(depending on which is higher) averages 
for the same 12-month period used for 
ASU unemployed data; and 

(3) Number of economically 
disadvantaged Youth (age 16 to 21, 
excluding college students in the 
workforce and military) from special 
tabulations of data from the American 
Community Survey (ACS), which the 
Department obtained from the Bureau in 
2012. The Bureau collected the data 
used in the special tabulations for 
economically disadvantaged Youth 
between January 1, 2006–December 31, 
2010. 

Beginning this year, for purposes of 
identifying ASUs for the within-State 
Youth Activities allocation formula, 
States should use the data made 
available by BLS (as described in LAUS 
Technical Memorandum No. S–13–17). 
For purposes of determining the number 
of economically disadvantaged Youth 
for the statutory within-state allocation 
formula, States should continue to use 
the special tabulations of ACS data 
made available to them in 2013 and 
available at http://www.doleta.gov/
budget/disadvantagedYouthAdults.cfm. 

See TEGL No. 21–12 for further 
information. 

Adult Employment and Training 
Activities Allotments. The total 
appropriated funds for Adult Activities 
in PY 2014 is $766,080,000. After 
reducing the appropriated amount by 
$2,111,000 for evaluations, 
$763,969,000 remains for Adult 
Activities, of which $762,059,077 is for 
States and $1,909,923 is for outlying 
areas. Table B shows the PY 2014 Adult 
Employment and Training Activities 
allotments and a State by State 
comparison of the PY 2014 allotments to 
PY 2013 revised allotments (after 
removing the sequestration applicable to 
the FY 2013 advance). 

Like the Youth Activities program, the 
Department reserved the total available 
for the outlying areas at 0.25 percent of 
the full amount appropriated for Adult 
Activities (after the evaluations set 
aside). As discussed in the Youth 
Activities section above, WIA funding 
for the Marshall Islands and Micronesia 
is no longer provided; instead, funding 
is provided for these territories in the 
Department of Education’s 
appropriation. 

The Department distributed the Adult 
Activities funding for the remaining 
outlying areas (for which the 
distribution methodology is at the 
Secretary’s discretion), using the same 
principles, formula and data as used for 
outlying areas for Youth Activities. 
After determining the amount for the 
outlying areas, the Department used the 
statutory formula to distribute the 
remaining amount available for 
allotments to the States. The 
Department did not apply the WIA 
minimum provisions for the PY 2014 
allotments because the total amount 
available for the States was below the 
$960 million threshold required for 
Adult Activities in WIA section 
132(b)(1)(B)(iv)(IV). Instead, as required 
by WIA, the Department calculated 
minimum allotments using the JTPA 
section 202(b)(2) (as amended by section 
202 of the Job Training Reform 
Amendments of 1992) minimums of 90 
percent hold-harmless of the prior year 
allotment percentage and 0.25 percent 
State minimum floor. WIA also provides 
that no State may receive an allotment 
that is more than 130 percent of the 
allotment percentage for the State for 
the previous year. The three formula 
data factors for the Adult Activities 
program are the same as those used for 
the Youth Activities formula, except the 
Department used data for the number of 
economically disadvantaged Adults (age 
18 to 72, excluding college students in 
the workforce and military). 

As noted above, updated data for 
within-state ASU calculations is 
available from BLS, and States should 
continue to use the economically 
disadvantaged Adults data made 
available to States by the Department in 
2013. 

Dislocated Worker Employment and 
Training Activities Allotments. The 
amount appropriated for Dislocated 
Worker activities in PY 2014 totals 
$1,222,457,000. The total appropriation 
includes formula funds for the States, 
while the National Reserve is used for 
National Emergency Grants, technical 
assistance and training, demonstration 
projects, and the outlying areas’ 
Dislocated Worker allotments. After 
reducing the appropriated amount by 

$3,370,000 for evaluations, a total of 
$1,219,087,000 remains available for 
Dislocated Worker activities. The 
amount available for outlying areas is 
$3,047,718, leaving $217,201,282 for the 
National Reserve and a total of 
$998,838,000 available for States. Like 
the Adult program, Table C shows the 
PY 2014 Dislocated Worker activities 
allotments and a by State comparison of 
the PY 2014 allotments to PY 2013 
revised allotments (after removing the 
sequestration applicable to the FY 2013 
advance). 

Like the Youth and Adult Activities 
programs, the Department reserved the 
total available for the outlying areas at 
0.25 percent of the full amount 
appropriated for Dislocated Worker 
Activities (after the evaluations set 
aside). WIA funding for the Marshall 
Islands and Micronesia is no longer 
provided, as discussed above. The 
Department distributed the Dislocated 
Worker Activities funds for grants to the 
remaining outlying areas, over which 
the Secretary maintains discretion for 
choosing the distribution methodology, 
using the same pro rata share as the 
areas received for the PY 2014 WIA 
Adult Activities program, the same 
methodology used in PY 2013. 

The three data factors required in 
WIA for the PY 2014 Dislocated Worker 
State formula allotments are: 

(1) Number of unemployed, averages 
for the 12-month period, October 2012– 
September 2013; 

(2) Number of excess unemployed, 
averages for the 12-month period, 
October 2012–September 2013; and 

(3) Number of long-term unemployed, 
averages for the 12-month period, 
October 2012–September 2013. 

Since the Dislocated Worker 
Activities formula has no floor amount 
or hold-harmless provisions, funding 
changes for States directly reflect the 
impact of changes in unemployment 
related data listed above. 

Wagner-Peyser Act ES Final 
Allotments. The appropriated level for 
PY 2014 for ES grants totals 
$664,184,000. After determining the 
funding for outlying areas, the 
Department calculated allotments to 
States using the formula set forth at 
section 6 of the Wagner-Peyser Act (29 
U.S.C. 49e). The Department based PY 
2014 formula allotments on each State’s 
share of calendar year 2013 monthly 
averages of the civilian labor force (CLF) 
and unemployment. Section 6(b)(4) of 
the Wagner-Peyser Act requires the 
Secretary to set aside up to three percent 
of the total funds available for ES to 
ensure that each State will have 
sufficient resources to maintain 
statewide ES activities. In accordance 
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with this provision, the Department 
included the three percent set-aside 
funds in this total allotment. The 
Department distributed the set-aside 
funds in two steps to States that have 
experienced a reduction in their relative 
share of the total resources available this 
year from their relative share of the total 
resources available the previous year. In 
Step 1, States that have a CLF below one 
million and are also below the median 
CLF density were maintained at 100 
percent of their relative share of prior 
year resources. ETA calculated the 
median CLF density based on CLF data 
provided by BLS for calendar year 2013. 
All remaining set-aside funds were 

distributed on a pro-rata basis in Step 
2 to all other States experiencing 
reductions in relative share from the 
prior year but not meeting the size and 
density criteria for Step 1. The 
distribution of ES funds (Table D) 
includes $662,564,950 for States, as well 
as $1,619,050 for outlying areas. 

Under section 7 of the Wagner-Peyser 
Act, ten percent of the total sums 
allotted to each State must be reserved 
for use by the Governor to provide 
performance incentives for ES offices, 
services for groups with special needs, 
and for the extra costs of exemplary 
models for delivering job services. 

Workforce Information Grants 
Allotments. Total PY 2014 funding for 

Workforce Information Grants 
allotments to States is $32,000,000. The 
allotment figures for each State are 
listed in Table E. Funds are distributed 
by administrative formula, with a 
reserve of $176,800 for Guam and the 
Virgin Islands. Guam and the Virgin 
Islands allotment amounts are partially 
based on CLF data, which the 
Department updated last year with data 
from the 2010 Census. The Department 
distributes the remaining funds to the 
States with 40 percent distributed 
equally to all States and 60 percent 
distributed based on each State’s share 
of CLF for the 12 months ending 
September 2013. 

TABLE A—U.S. DEPARTMENT OF LABOR EMPLOYMENT AND TRAINING ADMINISTRATION WIA YOUTH ACTIVITIES STATE 
ALLOTMENTS COMPARISON OF PY 2014 VS PY 2013 

State PY 2013 PY 2014 Difference % Difference 

Total with Evaluations ...................................................................... $781,375,289 $820,430,000 $39,054,711 5.00 
Total (WIA Youth Activities) ............................................................. 781,375,289 818,169,000 36,793,711 4.71 
Alabama ........................................................................................... 10,504,766 10,363,134 (141,632) ¥1.35 
Alaska .............................................................................................. 1,919,253 2,009,628 90,375 4.71 
Arizona ............................................................................................. 15,938,449 16,873,353 934,904 5.87 
Arkansas .......................................................................................... 6,367,716 6,814,031 446,315 7.01 
California .......................................................................................... 118,211,133 119,122,833 911,700 0.77 
Colorado .......................................................................................... 11,600,883 12,414,406 813,523 7.01 
Connecticut ...................................................................................... 8,152,502 9,398,657 1,246,155 15.29 
Delaware .......................................................................................... 1,919,253 2,009,628 90,375 4.71 
District of Columbia ......................................................................... 2,074,840 2,216,117 141,277 6.81 
Florida .............................................................................................. 47,791,321 45,067,004 (2,724,317) ¥5.70 
Georgia ............................................................................................ 25,123,453 27,467,948 2,344,495 9.33 
Hawaii .............................................................................................. 2,174,842 2,049,527 (125,315) ¥5.76 
Idaho ................................................................................................ 3,623,538 3,414,748 (208,790) ¥5.76 
Illinois ............................................................................................... 33,775,763 38,093,547 4,317,784 12.78 
Indiana ............................................................................................. 15,696,820 17,756,443 2,059,623 13.12 
Iowa ................................................................................................. 4,671,103 4,739,579 68,476 1.47 
Kansas ............................................................................................. 5,304,061 5,398,508 94,447 1.78 
Kentucky .......................................................................................... 11,299,654 12,118,913 819,259 7.25 
Louisiana .......................................................................................... 9,733,043 9,327,194 (405,849) ¥4.17 
Maine ............................................................................................... 2,888,765 3,244,888 356,123 12.33 
Maryland .......................................................................................... 10,289,216 11,989,592 1,700,376 16.53 
Massachusetts ................................................................................. 12,803,985 14,507,221 1,703,236 13.30 
Michigan ........................................................................................... 31,911,591 30,072,831 (1,838,760) ¥5.76 
Minnesota ........................................................................................ 9,841,004 9,947,978 106,974 1.09 
Mississippi ........................................................................................ 8,556,357 9,200,818 644,461 7.53 
Missouri ............................................................................................ 13,072,955 12,877,148 (195,807) ¥1.50 
Montana ........................................................................................... 2,105,266 2,152,132 46,866 2.23 
Nebraska .......................................................................................... 2,157,402 2,394,620 237,218 11.00 
Nevada ............................................................................................. 9,407,590 8,865,521 (542,069) ¥5.76 
New Hampshire ............................................................................... 1,919,253 2,200,035 280,782 14.63 
New Jersey ...................................................................................... 21,422,496 25,513,414 4,090,918 19.10 
New Mexico ..................................................................................... 4,195,688 4,625,925 430,237 10.25 
New York ......................................................................................... 46,093,646 52,011,703 5,918,057 12.84 
North Carolina .................................................................................. 26,575,543 28,871,997 2,296,454 8.64 
North Dakota .................................................................................... 1,919,253 2,009,628 90,375 4.71 
Ohio ................................................................................................. 25,942,472 26,270,342 327,870 1.26 
Oklahoma ......................................................................................... 5,982,158 6,258,954 276,796 4.63 
Oregon ............................................................................................. 9,901,654 10,543,691 642,037 6.48 
Pennsylvania .................................................................................... 27,854,861 33,509,103 5,654,242 20.30 
Puerto Rico ...................................................................................... 18,321,559 17,265,863 (1,055,696) ¥5.76 
Rhode Island .................................................................................... 3,676,868 3,743,023 66,155 1.80 
South Carolina ................................................................................. 12,151,961 12,574,365 422,404 3.48 
South Dakota ................................................................................... 1,919,253 2,009,628 90,375 4.71 
Tennessee ....................................................................................... 15,045,025 16,496,140 1,451,115 9.65 
Texas ............................................................................................... 52,525,623 52,492,802 (32,821) ¥0.06 
Utah ................................................................................................. 4,562,251 4,304,671 (257,580) ¥5.65 
Vermont ........................................................................................... 1,919,253 2,009,628 90,375 4.71 
Virginia ............................................................................................. 12,509,940 13,392,465 882,525 7.05 

VerDate Mar<15>2010 18:55 Apr 10, 2014 Jkt 232001 PO 00000 Frm 00074 Fmt 4703 Sfmt 4703 E:\FR\FM\11APN1.SGM 11APN1tk
el

le
y 

on
 D

S
K

3S
P

T
V

N
1P

R
O

D
 w

ith
 N

O
T

IC
E

S



20239 Federal Register / Vol. 79, No. 70 / Friday, April 11, 2014 / Notices 

TABLE A—U.S. DEPARTMENT OF LABOR EMPLOYMENT AND TRAINING ADMINISTRATION WIA YOUTH ACTIVITIES STATE 
ALLOTMENTS COMPARISON OF PY 2014 VS PY 2013—Continued 

State PY 2013 PY 2014 Difference % Difference 

Washington ...................................................................................... 16,388,794 16,309,501 (79,293) ¥0.48 
West Virginia .................................................................................... 3,904,748 3,957,765 53,017 1.36 
Wisconsin ......................................................................................... 12,133,146 13,562,824 1,429,678 11.78 
Wyoming .......................................................................................... 1,919,253 2,009,628 90,375 4.71 

State Total ................................................................................ 767,701,222 803,851,042 36,149,820 4.71 

American Samoa ............................................................................. 144,308 196,434 52,126 36.12 
Guam ............................................................................................... 813,205 766,348 (46,857) ¥5.76 
Northern Marianas ........................................................................... 367,640 402,258 34,618 9.42 
Palau ................................................................................................ 75,000 75,000 0 0.00 
Virgin Islands ................................................................................... 553,285 605,383 52,098 9.42 

Outlying Areas Total ................................................................. 1,953,438 2,045,423 91,985 4.71 

Native Americans ............................................................................. 11,720,629 12,272,535 551,906 4.71 
Evaluations set aside ....................................................................... 0 2,261,000 2,261,000 N/A 

TABLE B—U.S. DEPARTMENT OF LABOR EMPLOYMENT AND TRAINING ADMINISTRATION WIA ADULT ACTIVITIES STATE 
ALLOTMENTS COMPARISON OF PY 2014 VS PY 2013 

State Revised * 
PY 2013 PY 2014 Difference % Difference 

Total with Evaluations ...................................................................... $730,624,342 $766,080,000 $35,455,658 4.85 
Total (WIA Adult Activities) .............................................................. 730,624,342 763,969,000 33,344,658 4.56 
Alabama ........................................................................................... 10,224,272 10,127,957 (96,315) ¥0.94 
Alaska .............................................................................................. 1,821,995 1,905,148 83,153 4.56 
Arizona ............................................................................................. 15,043,959 15,910,029 866,070 5.76 
Arkansas .......................................................................................... 6,105,212 6,508,494 403,282 6.61 
California .......................................................................................... 113,293,307 114,152,207 858,900 0.76 
Colorado .......................................................................................... 10,810,310 11,534,090 723,780 6.70 
Connecticut ...................................................................................... 7,481,120 8,642,428 1,161,308 15.52 
Delaware .......................................................................................... 1,821,995 1,905,148 83,153 4.56 
District of Columbia ......................................................................... 1,887,427 2,014,101 126,674 6.71 
Florida .............................................................................................. 47,321,672 44,979,171 (2,342,501) ¥4.95 
Georgia ............................................................................................ 24,219,435 26,369,329 2,149,894 8.88 
Hawaii .............................................................................................. 2,273,535 2,137,808 (135,727) ¥5.97 
Idaho ................................................................................................ 3,369,813 3,171,735 (198,078) ¥5.88 
Illinois ............................................................................................... 31,821,102 35,721,028 3,899,926 12.26 
Indiana ............................................................................................. 14,353,354 16,187,078 1,833,724 12.78 
Iowa ................................................................................................. 3,365,888 3,371,916 6,028 0.18 
Kansas ............................................................................................. 4,489,407 4,537,758 48,351 1.08 
Kentucky .......................................................................................... 11,578,115 12,441,851 863,736 7.46 
Louisiana .......................................................................................... 8,995,996 8,947,905 (48,091) ¥0.53 
Maine ............................................................................................... 2,634,399 2,958,900 324,501 12.32 
Maryland .......................................................................................... 9,540,964 11,120,651 1,579,687 16.56 
Massachusetts ................................................................................. 11,472,764 12,850,371 1,377,607 12.01 
Michigan ........................................................................................... 29,714,174 28,122,010 (1,592,164) ¥5.36 
Minnesota ........................................................................................ 8,455,689 8,509,251 53,562 0.63 
Mississippi ........................................................................................ 8,167,224 8,783,758 616,534 7.55 
Missouri ............................................................................................ 12,131,912 11,979,012 (152,900) ¥1.26 
Montana ........................................................................................... 1,993,575 2,047,975 54,400 2.73 
Nebraska .......................................................................................... 1,821,995 1,905,148 83,153 4.56 
Nevada ............................................................................................. 9,193,672 8,620,844 (572,828) ¥6.23 
New Hampshire ............................................................................... 1,821,995 1,905,148 83,153 4.56 
New Jersey ...................................................................................... 20,840,954 24,644,654 3,803,700 18.25 
New Mexico ..................................................................................... 4,018,529 4,457,154 438,625 10.92 
New York ......................................................................................... 44,780,964 50,339,040 5,558,076 12.41 
North Carolina .................................................................................. 25,631,261 27,573,758 1,942,497 7.58 
North Dakota .................................................................................... 1,821,995 1,905,148 83,153 4.56 
Ohio ................................................................................................. 24,002,258 24,343,116 340,858 1.42 
Oklahoma ......................................................................................... 5,774,583 6,047,269 272,686 4.72 
Oregon ............................................................................................. 9,495,475 10,108,074 612,599 6.45 
Pennsylvania .................................................................................... 25,383,125 30,619,150 5,236,025 20.63 
Puerto Rico ...................................................................................... 19,382,789 18,344,208 (1,038,581) ¥5.36 
Rhode Island .................................................................................... 3,196,831 3,230,712 33,881 1.06 
South Carolina ................................................................................. 11,746,745 12,134,396 387,651 3.30 
South Dakota ................................................................................... 1,821,995 1,905,148 83,153 4.56 
Tennessee ....................................................................................... 14,703,940 16,085,971 1,382,031 9.40 
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TABLE B—U.S. DEPARTMENT OF LABOR EMPLOYMENT AND TRAINING ADMINISTRATION WIA ADULT ACTIVITIES STATE 
ALLOTMENTS COMPARISON OF PY 2014 VS PY 2013—Continued 

State Revised * 
PY 2013 PY 2014 Difference % Difference 

Texas ............................................................................................... 50,144,787 50,065,195 (79,592) ¥0.16 
Utah ................................................................................................. 3,725,596 3,614,740 (110,856) ¥2.98 
Vermont ........................................................................................... 1,821,995 1,905,148 83,153 4.56 
Virginia ............................................................................................. 11,647,116 12,445,438 798,322 6.85 
Washington ...................................................................................... 15,347,510 15,226,047 (121,463) ¥0.79 
West Virginia .................................................................................... 3,961,524 4,028,840 67,316 1.70 
Wisconsin ......................................................................................... 10,499,538 11,762,474 1,262,936 12.03 
Wyoming .......................................................................................... 1,821,995 1,905,148 83,153 4.56 

State Total ................................................................................ 728,797,782 762,059,077 33,261,295 4.56 

American Samoa ............................................................................. 136,159 182,941 46,782 34.36 
Guam ............................................................................................... 754,111 713,704 (40,407) ¥5.36 
Northern Marianas ........................................................................... 345,847 374,568 28,721 8.30 
Palau ................................................................................................ 71,388 75,000 3,612 5.06 
Virgin Islands ................................................................................... 519,055 563,710 44,655 8.60 

Outlying Areas Total ................................................................. 1,826,560 1,909,923 83,363 4.56 

Evaluations set aside ....................................................................... 0 2,111,000 2,111,000 N/A 

* The revised PY 2013 allotments are the actual amounts the Department obligated to states for PY 2013 and include the reductions associ-
ated with sequestration on the FY 2013 advance (part of the PY 2012 allotments). 

TABLE C—U.S. DEPARTMENT OF LABOR EMPLOYMENT AND TRAINING ADMINISTRATION WIA DISLOCATED WORKER 
ACTIVITIES STATE ALLOTMENTS COMPARISON OF PY 2014 VS PY 2013 

State Revised * 
PY 2013 PY 2014 Difference % 

Difference 

Total with Evaluations ...................................................................... $1,179,657,807 $1,222,457,000 $42,799,193 3.63 
Total (WIA Dislocated Worker Activities) ......................................... 1,179,657,807 1,219,087,000 39,429,193 3.34 
Alabama ........................................................................................... 12,455,814 11,599,476 (856,338) ¥6.88 
Alaska .............................................................................................. 1,702,318 1,633,027 (69,291) ¥4.07 
Arizona ............................................................................................. 18,333,183 20,193,454 1,860,271 10.15 
Arkansas .......................................................................................... 6,881,074 7,814,651 933,577 13.57 
California .......................................................................................... 162,982,853 157,376,202 (5,606,651) ¥3.44 
Colorado .......................................................................................... 15,672,487 15,822,647 150,160 0.96 
Connecticut ...................................................................................... 11,913,095 13,243,210 1,330,115 11.17 
Delaware .......................................................................................... 2,136,390 2,613,882 477,492 22.35 
District of Columbia ......................................................................... 2,733,764 2,998,287 264,523 9.68 
Florida .............................................................................................. 67,109,375 60,315,153 (6,794,222) ¥10.12 
Georgia ............................................................................................ 33,902,103 36,939,150 3,037,047 8.96 
Hawaii .............................................................................................. 2,658,487 1,852,830 (805,657) ¥30.31 
Idaho ................................................................................................ 4,113,487 3,461,421 (652,066) ¥15.85 
Illinois ............................................................................................... 47,415,147 54,907,799 7,492,652 15.80 
Indiana ............................................................................................. 19,210,950 22,303,621 3,092,671 16.10 
Iowa ................................................................................................. 4,479,610 4,164,521 (315,089) ¥7.03 
Kansas ............................................................................................. 5,244,331 5,471,022 226,691 4.32 
Kentucky .......................................................................................... 12,670,474 14,256,130 1,585,656 12.51 
Louisiana .......................................................................................... 10,343,401 10,286,901 (56,500) ¥0.55 
Maine ............................................................................................... 3,558,306 3,807,546 249,240 7.00 
Maryland .......................................................................................... 14,160,334 16,637,979 2,477,645 17.50 
Massachusetts ................................................................................. 14,686,948 18,899,549 4,212,601 28.68 
Michigan ........................................................................................... 31,831,964 36,932,673 5,100,709 16.02 
Minnesota ........................................................................................ 9,577,081 9,452,346 (124,735) ¥1.30 
Mississippi ........................................................................................ 9,722,013 10,617,327 895,314 9.21 
Missouri ............................................................................................ 14,872,573 16,292,492 1,419,919 9.55 
Montana ........................................................................................... 1,820,084 1,659,822 (160,262) ¥8.81 
Nebraska .......................................................................................... 1,779,828 2,044,195 264,367 14.85 
Nevada ............................................................................................. 13,990,600 12,539,486 (1,451,114) ¥10.37 
New Hampshire ............................................................................... 2,192,012 2,525,768 333,756 15.23 
New Jersey ...................................................................................... 34,280,662 38,580,867 4,300,205 12.54 
New Mexico ..................................................................................... 4,387,085 5,180,570 793,485 18.09 
New York ......................................................................................... 64,292,997 67,330,827 3,037,830 4.72 
North Carolina .................................................................................. 36,354,385 38,671,061 2,316,676 6.37 
North Dakota .................................................................................... 466,156 549,747 83,591 17.93 
Ohio ................................................................................................. 29,848,097 32,568,365 2,720,268 9.11 
Oklahoma ......................................................................................... 5,230,860 5,417,077 186,217 3.56 
Oregon ............................................................................................. 12,544,754 13,140,217 595,463 4.75 
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TABLE C—U.S. DEPARTMENT OF LABOR EMPLOYMENT AND TRAINING ADMINISTRATION WIA DISLOCATED WORKER 
ACTIVITIES STATE ALLOTMENTS COMPARISON OF PY 2014 VS PY 2013—Continued 

State Revised * 
PY 2013 PY 2014 Difference % 

Difference 

Pennsylvania .................................................................................... 35,257,512 43,100,393 7,842,881 22.24 
Puerto Rico ...................................................................................... 13,657,789 14,743,999 1,086,210 7.95 
Rhode Island .................................................................................... 5,071,296 4,852,880 (218,416) ¥4.31 
South Carolina ................................................................................. 15,453,121 15,546,400 93,279 0.60 
South Dakota ................................................................................... 717,751 800,633 82,882 11.55 
Tennessee ....................................................................................... 18,116,992 20,840,426 2,723,434 15.03 
Texas ............................................................................................... 58,272,349 57,992,167 (280,182) ¥0.48 
Utah ................................................................................................. 4,299,449 3,786,657 (512,792) ¥11.93 
Vermont ........................................................................................... 864,140 779,524 (84,616) ¥9.79 
Virginia ............................................................................................. 15,640,645 15,956,793 316,148 2.02 
Washington ...................................................................................... 21,476,440 19,149,875 (2,326,565) ¥10.83 
West Virginia .................................................................................... 3,992,664 4,272,884 280,220 7.02 
Wisconsin ......................................................................................... 14,349,020 16,187,134 1,838,114 12.81 
Wyoming .......................................................................................... 867,129 726,937 (140,192) ¥16.17 

State Total ................................................................................ 955,591,379 998,838,000 43,246,621 4.53 

American Samoa ............................................................................. 225,553 291,924 66,371 29.43 
Guam ............................................................................................... 1,271,032 1,138,877 (132,155) ¥10.40 
Northern Marianas ........................................................................... 576,868 597,709 20,841 3.61 
Palau ................................................................................................ 119,619 119,680 61 0.05 
Virgin Islands ................................................................................... 868,163 899,528 31,365 3.61 

Outlying Areas Total ................................................................. 3,061,235 3,047,718 (13,517) ¥0.44 

National Reserve ............................................................................. 221,005,193 217,201,282 (3,803,911) ¥1.72 
Evaluations set aside ....................................................................... 0 3,370,000 3,370,000 N/A 

* The revised PY 2013 allotments are the actual amounts the Department obligated to states for PY 2013 and include the reductions associ-
ated with sequestration on the FY 2013 advance (part of the PY 2012 allotments). 

TABLE D—U.S. DEPARTMENT OF LABOR EMPLOYMENT AND TRAINING ADMINISTRATION EMPLOYMENT SERVICE (WAGNER- 
PEYSER) PY 2014 VS PY 2013 FINAL ALLOTMENTS 

State Final PY 2013 Final PY 2014 Difference % Difference 

Total ................................................................................................. $664,183,664 $664,184,000 $336 0.00 
Alabama ........................................................................................... 8,569,344 8,502,449 (66,895) ¥0.78 
Alaska .............................................................................................. 7,219,993 7,219,997 4 0.00 
Arizona ............................................................................................. 12,527,937 12,467,698 (60,239) ¥0.48 
Arkansas .......................................................................................... 5,322,835 5,307,726 (15,109) ¥0.28 
California .......................................................................................... 79,878,737 79,586,271 (292,466) ¥0.37 
Colorado .......................................................................................... 10,701,027 10,685,065 (15,962) ¥0.15 
Connecticut ...................................................................................... 7,579,931 7,561,842 (18,089) ¥0.24 
Delaware .......................................................................................... 1,855,181 1,855,182 1 0.00 
District of Columbia ......................................................................... 2,168,988 2,123,634 (45,354) ¥2.09 
Florida .............................................................................................. 38,965,509 38,551,390 (414,119) ¥1.06 
Georgia ............................................................................................ 19,478,108 19,608,469 130,361 0.67 
Hawaii .............................................................................................. 2,343,342 2,327,227 (16,115) ¥0.69 
Idaho ................................................................................................ 6,015,540 6,015,543 3 0.00 
Illinois ............................................................................................... 27,258,028 27,868,035 610,007 2.24 
Indiana ............................................................................................. 12,822,043 12,821,228 (815) ¥0.01 
Iowa ................................................................................................. 6,011,854 5,964,574 (47,280) ¥0.79 
Kansas ............................................................................................. 5,554,935 5,526,029 (28,906) ¥0.52 
Kentucky .......................................................................................... 8,512,743 8,506,643 (6,100) ¥0.07 
Louisiana .......................................................................................... 8,134,111 8,094,739 (39,372) ¥0.48 
Maine ............................................................................................... 3,577,384 3,577,386 2 0.00 
Maryland .......................................................................................... 11,522,943 11,906,489 383,546 3.33 
Massachusetts ................................................................................. 13,248,486 13,409,175 160,689 1.21 
Michigan ........................................................................................... 21,625,084 21,291,774 (333,310) ¥1.54 
Minnesota ........................................................................................ 11,084,590 10,993,540 (91,050) ¥0.82 
Mississippi ........................................................................................ 5,719,384 5,674,402 (44,982) ¥0.79 
Missouri ............................................................................................ 11,976,795 11,888,860 (87,935) ¥0.73 
Montana ........................................................................................... 4,915,929 4,915,931 2 0.00 
Nebraska .......................................................................................... 5,725,191 5,605,477 (119,714) ¥2.09 
Nevada ............................................................................................. 6,161,654 6,117,652 (44,002) ¥0.71 
New Hampshire ............................................................................... 2,642,832 2,650,012 7,180 0.27 
New Jersey ...................................................................................... 19,163,183 19,124,756 (38,427) ¥0.20 
New Mexico ..................................................................................... 5,516,538 5,516,541 3 0.00 
New York ......................................................................................... 38,535,164 38,504,428 (30,736) ¥0.08 
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TABLE D—U.S. DEPARTMENT OF LABOR EMPLOYMENT AND TRAINING ADMINISTRATION EMPLOYMENT SERVICE (WAGNER- 
PEYSER) PY 2014 VS PY 2013 FINAL ALLOTMENTS—Continued 

State Final PY 2013 Final PY 2014 Difference % Difference 

North Carolina .................................................................................. 19,585,198 19,555,320 (29,878) ¥0.15 
North Dakota .................................................................................... 5,005,887 5,005,890 3 0.00 
Ohio ................................................................................................. 23,954,983 23,710,251 (244,732) ¥1.02 
Oklahoma ......................................................................................... 6,384,955 6,461,834 76,879 1.20 
Oregon ............................................................................................. 8,218,324 8,138,876 (79,448) ¥0.97 
Pennsylvania .................................................................................... 25,228,309 25,781,009 552,700 2.19 
Puerto Rico ...................................................................................... 7,059,087 6,911,482 (147,605) ¥2.09 
Rhode Island .................................................................................... 2,471,893 2,453,424 (18,469) ¥0.75 
South Carolina ................................................................................. 9,156,659 9,079,879 (76,780) ¥0.84 
South Dakota ................................................................................... 4,626,591 4,626,593 2 0.00 
Tennessee ....................................................................................... 12,520,213 12,636,661 116,448 0.93 
Texas ............................................................................................... 47,277,917 47,954,459 676,542 1.43 
Utah ................................................................................................. 6,532,457 6,395,863 (136,594) ¥2.09 
Vermont ........................................................................................... 2,167,358 2,167,359 1 0.00 
Virginia ............................................................................................. 15,425,187 15,390,720 (34,467) ¥0.22 
Washington ...................................................................................... 13,893,830 13,819,721 (74,109) ¥0.53 
West Virginia .................................................................................... 5,295,589 5,295,592 3 0.00 
Wisconsin ......................................................................................... 11,835,302 11,820,318 (14,984) ¥0.13 
Wyoming .......................................................................................... 3,589,533 3,589,535 2 0.00 

State Total ................................................................................ 662,564,615 662,564,950 335 0.00 

Guam ............................................................................................... 310,787 310,787 0 0.00 
Virgin Islands ................................................................................... 1,308,262 1,308,263 1 0.00 

Outlying Areas Total ................................................................. 1,619,049 1,619,050 1 0.00 

TABLE E—U.S. DEPARTMENT OF LABOR EMPLOYMENT AND TRAINING ADMINISTRATION WORKFORCE INFORMATION 
GRANTS TO STATES PY 2014 VS PY 2013 ALLOTMENTS 

State PY 2013 PY 2014 Difference % Difference 

Total ................................................................................................. $31,939,520 $32,000,000 $60,480 0.19 
Alabama ........................................................................................... 507,498 507,835 337 0.07 
Alaska .............................................................................................. 289,152 289,243 91 0.03 
Arizona ............................................................................................. 611,887 612,836 949 0.16 
Arkansas .......................................................................................... 413,051 407,384 (5,667) ¥1.37 
California .......................................................................................... 2,494,284 2,512,037 17,753 0.71 
Colorado .......................................................................................... 577,616 581,206 3,590 0.62 
Connecticut ...................................................................................... 477,665 471,257 (6,408) ¥1.34 
Delaware .......................................................................................... 298,044 298,885 841 0.28 
District of Columbia ......................................................................... 287,102 289,809 2,707 0.94 
Florida .............................................................................................. 1,377,539 1,391,578 14,039 1.02 
Georgia ............................................................................................ 824,786 831,404 6,618 0.80 
Hawaii .............................................................................................. 324,046 323,731 (315) ¥0.10 
Idaho ................................................................................................ 339,198 339,000 (198) ¥0.06 
Illinois ............................................................................................... 1,048,080 1,046,809 (1,271) ¥0.12 
Indiana ............................................................................................. 633,362 629,369 (3,993) ¥0.63 
Iowa ................................................................................................. 446,571 445,306 (1,265) ¥0.28 
Kansas ............................................................................................. 427,285 426,480 (805) ¥0.19 
Kentucky .......................................................................................... 496,768 498,878 2,110 0.42 
Louisiana .......................................................................................... 496,842 499,691 2,849 0.57 
Maine ............................................................................................... 330,683 331,051 368 0.11 
Maryland .......................................................................................... 620,509 626,679 6,170 0.99 
Massachusetts ................................................................................. 666,310 669,155 2,845 0.43 
Michigan ........................................................................................... 812,448 815,743 3,295 0.41 
Minnesota ........................................................................................ 607,376 607,750 374 0.06 
Mississippi ........................................................................................ 407,924 405,143 (2,781) ¥0.68 
Missouri ............................................................................................ 612,833 610,737 (2,096) ¥0.34 
Montana ........................................................................................... 306,346 306,821 475 0.16 
Nebraska .......................................................................................... 368,239 370,589 2,350 0.64 
Nevada ............................................................................................. 411,657 411,954 297 0.07 
New Hampshire ............................................................................... 334,747 335,427 680 0.20 
New Jersey ...................................................................................... 803,433 807,150 3,717 0.46 
New Mexico ..................................................................................... 357,589 358,969 1,380 0.39 
New York ......................................................................................... 1,408,967 1,414,730 5,763 0.41 
North Carolina .................................................................................. 814,453 820,492 6,039 0.74 
North Dakota .................................................................................... 291,774 293,355 1,581 0.54 
Ohio ................................................................................................. 950,865 944,285 (6,580) ¥0.69 
Oklahoma ......................................................................................... 463,255 465,806 2,551 0.55 
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TABLE E—U.S. DEPARTMENT OF LABOR EMPLOYMENT AND TRAINING ADMINISTRATION WORKFORCE INFORMATION 
GRANTS TO STATES PY 2014 VS PY 2013 ALLOTMENTS—Continued 

State PY 2013 PY 2014 Difference % Difference 

Oregon ............................................................................................. 486,746 480,795 (5,951) ¥1.22 
Pennsylvania .................................................................................... 1,030,074 1,039,220 9,146 0.89 
Puerto Rico ...................................................................................... 400,028 389,936 (10,092) ¥2.52 
Rhode Island .................................................................................... 312,502 312,805 303 0.10 
South Carolina ................................................................................. 506,743 509,004 2,261 0.45 
South Dakota ................................................................................... 298,818 299,407 589 0.20 
Tennessee ....................................................................................... 624,764 624,985 221 0.04 
Texas ............................................................................................... 1,778,866 1,796,213 17,347 0.98 
Utah ................................................................................................. 408,422 413,138 4,716 1.15 
Vermont ........................................................................................... 288,122 287,830 (292) ¥0.10 
Virginia ............................................................................................. 773,526 759,585 (13,941) ¥1.80 
Washington ...................................................................................... 671,854 668,760 (3,094) ¥0.46 
West Virginia .................................................................................... 342,244 342,636 392 0.11 
Wisconsin ......................................................................................... 618,228 618,083 (145) ¥0.02 
Wyoming .......................................................................................... 281,744 282,229 485 0.17 

State Total ................................................................................ 31,762,865 31,823,200 60,335 0.19 

Guam ............................................................................................... 93,009 93,090 81 0.09 
Virgin Islands ................................................................................... 83,646 83,710 64 0.08 

Outlying Areas Total ................................................................. 176,655 176,800 145 0.08 

Signed: at Washington, DC, on this 3rd day 
of April 2014. 
Eric M. Seleznow, 
Acting Assistant Secretary for Employment 
and Training. 
[FR Doc. 2014–08166 Filed 4–10–14; 8:45 am] 

BILLING CODE P 

LEGAL SERVICES CORPORATION 

Notice of Availability of Calendar Year 
2015 Competitive Grant Funds 

AGENCY: Legal Services Corporation. 
ACTION: Request for proposals for the 
provision of civil legal services. 

SUMMARY: The Legal Services 
Corporation (LSC) is the national 
organization charged with administering 
Federal funds provided for civil legal 
services to low-income people. 

LSC hereby announces the availability 
of competitive grant funds and is 
soliciting grant proposals from 
interested parties who are qualified to 
provide effective, efficient and high 
quality civil legal services to eligible 
clients in the service area(s) of the states 
and territories identified below. The 
exact amount of congressionally 
appropriated funds and the date, terms, 
and conditions of their availability for 
calendar year 2015 have not been 
determined. 
DATES: See SUPPLEMENTARY INFORMATION 
for grants competition dates. 
ADDRESSES: Legal Services 
Corporation—Competitive Grants, 3333 
K Street NW., Third Floor, Washington, 
DC 20007–3522. 

FOR FURTHER INFORMATION CONTACT: LSC 
Office of Program Performance by email 
at competition@lsc.gov, or visit the 
grants competition Web site at 
www.grants.lsc.gov. 

SUPPLEMENTARY INFORMATION: The 
Request for Proposals (RFP) will be 
available the week of April 7, 2014. 
Applicants must file a Notice of Intent 
to Compete (NIC) to participate in the 
competitive grants process. Applicants 
must file the NIC by May 9, 2014, 5:00 
p.m. E.D.T. Other key application and 
filing dates, including the dates for 
filing grant applications, are published 
at www.grants.lsc.gov/resources/notices. 

LSC is seeking proposals from: (1) 
Non-profit organizations that have as a 
purpose the provision of legal assistance 
to eligible clients; (2) private attorneys; 
(3) groups of private attorneys or law 
firms; (4) state or local governments; 
and 5) sub-state regional planning and 
coordination agencies that are 
composed of sub-state areas and whose 
governing boards are controlled by 
locally elected officials. 

The RFP, containing the NIC and 
grant application, guidelines, proposal 
content requirements, service area 
descriptions, and specific selection 
criteria, will be available from 
www.grants.lsc.gov the week of April 7, 
2014. 

Below are the service areas for which 
LSC is requesting grant proposals. 
Service area descriptions will be 
available at www.grants.lsc.gov/about- 
grants/where-we-fund. LSC will post all 
updates and/or changes to this notice at 
www.grants.lsc.gov. Interested parties 

are asked to visit www.grants.lsc.gov 
regularly for updates on the LSC 
competitive grants process. 

State or territory Service area(s) 

Alaska ....................... AK–1, NAK–1. 
American Samoa ...... AS–1. 
California ................... CA–12, CA–14, CA– 

31, MCA. 
Connecticut ............... NCT–1. 
Delaware ................... DE–1. 
Guam ........................ GU–1. 
Idaho ......................... ID–1, MID, NID–1. 
Iowa .......................... IA–3, MIA. 
Kansas ...................... KS–1. 
Maine ........................ ME–1, MMX–1, 

NME–1. 
Massachusetts .......... MA–4. 
Michigan .................... MI–13. 
Micronesia ................. MP–1. 
Minnesota ................. NMN–1. 
Missouri ..................... MMO. 
Nebraska ................... NE–4, MNE, NNE–1. 
Nevada ...................... NV–1, NNV–1. 
New Jersey ............... NJ–8, NJ–12, NJ–15, 

NJ–16, NJ–17, NJ– 
18, MNJ. 

Ohio .......................... OH–24. 
Oklahoma .................. MOK. 
Oregon ...................... OR–6, MOR, NOR–1. 
Pennsylvania ............. PA–11, PA–25. 
Rhode Island ............. RI–1. 
South Carolina .......... MSC. 
South Dakota ............ SD–4, NSD–1. 
Texas ........................ MSX–2. 
Utah .......................... UT–1, MUT, NUT–1. 
Virgin Islands ............ VI–1. 
Virginia ...................... VA–15, VA–16, VA– 

18, MVA. 
Washington ............... WA–1, MWA, NWA– 

1. 
Wisconsin .................. WI–2, NWI–1. 
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Dated: April 8, 2014. 
Stefanie K. Davis, 
Assistant General Counsel. 
[FR Doc. 2014–08140 Filed 4–10–14; 8:45 am] 

BILLING CODE 7050–01–P 

MARINE MAMMAL COMMISSION 

Sunshine Act Notice 

TIME AND DATE: The Marine Mammal 
Commission and its Committee of 
Scientific Advisors on Marine Mammals 
will meet on Tuesday, 6 May 2013, from 
9:00 a.m. to 5:30 p.m.; Wednesday, 7 
May 2013, from 9:00 a.m. to 5:30 p.m.; 
Thursday, 8 May 2013, from 9:30 a.m. 
to 5:00 p.m. The Commission and the 
Committee also will meet in executive 
session on Monday, 5 May 2013, from 
2:00 to 6:00 p.m. 
PLACE: Tuesday and Wednesday, 6 and 
7 May: Fellowship Hall, Mt. Vernon 
Place United Methodist Church, 900 
Massachusetts Ave. NW., Washington, 
DC 20001. Thursday, 8 May: Capitol 
Hill Visitor’s Center, located 
underground on the east side of the 
Capitol, at the East Front plaza of the 
U.S. Capitol, First Street and East 
Capitol Street NE., Washington, DC, 
20001. 
STATUS: The executive session will be 
closed to the public in accordance with 
the provisions of the Government in the 
Sunshine Act (5 U.S.C. 552b) and 
applicable regulations. The session will 
be limited to discussions of internal 
agency practices, personnel, and the 
budget of the Commission. All other 
portions of the meeting will be open to 
the public. Public participation will be 
allowed as time permits and as 
determined to be desirable by the 
Chairman. 
MATTERS TO BE CONSIDERED: The 
Commission and Committee will meet 
in public session to discuss a broad 
range of marine mammal science and 
conservation policy issues, with a 
particular focus on partnerships and 
prioritization in order to address 
growing challenges in ensuring healthy 
marine mammal populations and the 
ecosystems in which they live. An 
opening session will feature the leaders 
of the major federal agencies engaged in 
marine mammal science and 
conservation. Five themed sessions will 
reflect the Objectives in the 
Commission’s Strategic Plan for 2015– 
19: The Changing Arctic; Offshore 
Energy Development; Marine Mammal 
Health and Stranding; Impacts on 
Marine Mammals from Fishing; and 
Recovery of Marine Mammal Stocks: 
Next Steps. The third day of the 

meeting, which will be held on Capitol 
Hill, will feature introductory remarks 
from members of Congress, discussion 
of the outcome of the five themed 
sessions, a series of short presentations 
on the latest technological advances in 
marine mammal science, and a public 
comment session. 
CONTACT PERSON FOR MORE INFORMATION: 
Michael L. Gosliner, General Counsel, 
Marine Mammal Commission, 4340 
East-West Highway, Room 700, 
Bethesda, MD 20814; (301) 504–0087; 
email: mgosliner@mmc.gov. 

Dated: 9 April 2014. 
Rebecca J. Lent, 
Executive Director. 
[FR Doc. 2014–08358 Filed 4–9–14; 4:15 pm] 

BILLING CODE 6820–31–P 

NATIONAL SCIENCE FOUNDATION 

Notice of Intent To Seek Approval To 
Renew an Information Collection 

AGENCY: National Science Foundation. 
ACTION: Notice and Request for 
Comments. 

SUMMARY: The National Science 
Foundation (NSF) is announcing plans 
to request renewal of this collection. In 
accordance with the requirement of 
Section 3506(c)(2)(A) of the Paperwork 
Reduction Act of 1995 (Pub. L. 104–13), 
we are providing an opportunity for 
public comment on this action. After 
obtaining and considering public 
comment, NSF will prepare the 
submission requesting that OMB 
approve clearance of this collection for 
no longer than 3 years. 
DATES: Written comments on this notice 
must be received by June 10, 2014 to be 
assured of consideration. Comments 
received after that date will be 
considered to the extent practicable. 
ADDRESSES: Written comments 
regarding the information collection and 
requests for copies of the proposed 
information collection request should be 
addressed to Suzanne Plimpton, Reports 
Clearance Officer, National Science 
Foundation, 4201 Wilson Blvd., Suite 
1265, Arlington, VA 22230, or by email 
to splimpto@nsf.gov. 
FOR FURTHER INFORMATION CONTACT: 
Contact Suzanne H. Plimpton, Reports 
Clearance Officer, National Science 
Foundation, 4201 Wilson Boulevard, 
Suite 1265, Arlington, Virginia 22230; 
telephone 703–292–7556; or send email 
to splimpto@nsf.gov. Individuals who 
use a telecommunications device for the 
deaf (TDD) may call the Federal 
Information Relay Service (FIRS) at 1– 
800–877–8339, which is accessible 24 

hours a day, 7 days a week, 365 days a 
year (including Federal holidays). 
SUPPLEMENTARY INFORMATION: 

Title Of Collection: National Science 
Foundation-Managed Honorary Awards. 

OMB Approval Number: 3145–0035. 
Expiration Date of Approval: August 

31, 2014. 
Type of Request: Intent to seek 

approval to renew an information 
collection for three years. 

Abstract: The National Science 
Foundation (NSF) administers several 
honorary awards, among them the 
President’s National Medal of Science, 
the Alan T. Waterman Award, the 
National Science Board (NSB) Vannevar 
Bush Award, the NSB Public Service 
Award, the Presidential Awards for 
Excellence in Science, Mathematics and 
Engineering Mentoring (PAESMEM) 
program, and the Presidential Awards 
for Excellence in Mathematics and 
Science Teaching (PAEMST) program. 

In 2003, to comply with E-government 
requirements, the nomination processes 
were converted to electronic submission 
through the National Science 
Foundation’s (NSF) FastLane system or 
via other electronic systems as 
described in the individual nomination 
process. Individuals can now prepare 
nominations and references through 
www.fastlane.nsf.gov/honawards/. First- 
time users must register on the Fastlane 
Web site using the link found in the 
upper right-hand corner above the ‘‘Log 
In’’ box before accessing any of the 
honorary award categories. The 
nominations for PAESMEM also may be 
submitted via www.grants.gov. 
Nominations and applications are 
submitted on the PAEMST portal at 
www.PAEMST.org. 

Use of the Information: The 
Foundation has the following honorary 
award programs: 

• President’s National Medal of 
Science. Statutory authority for the 
President’s National Medal of Science is 
contained in 42 U.S.C. 1881 (Pub. L. 86– 
209), which established the award and 
stated that ‘‘(t)he President shall . . . 
award the Medal on the 
recommendations received from the 
National Academy of Sciences or on the 
basis of such other information and 
evidence as . . . appropriate.’’ 

Subsequently, Executive Order 10961 
specified procedures for the Award by 
establishing a National Medal of Science 
Committee which would ‘‘receive 
recommendations made by any other 
nationally representative scientific or 
engineering organization.’’ On the basis 
of these recommendations, the 
Committee was directed to select its 
candidates and to forward its 
recommendations to the President. 
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In 1962, to comply with these 
directives, the Committee initiated a 
solicitation form letter to invite these 
nominations. In 1979, the Committee 
initiated a nomination form as an 
attachment to the solicitation letter. A 
slightly modified version of the 
nomination form was used in 1980. 

The Committee has established the 
following considerations for selection of 
candidates: 

a. The impact of an individual’s body 
of work on the current state of his or her 
field of science or engineering; 

b. Whether the individual’s 
achievements are of an unusually 
significant nature in relation to the 
potential effects on the development of 
thought in his or her field of science or 
engineering; 

c. Whether the nominee has 
demonstrated unusually distinguished 
service in the general advancement of 
science and/or engineering for the 
Nation, especially when accompanied 
by substantial contributions to the 
content of science; 

d. The recognition of the nominee by 
peers within his or her community, and 
whether s/he is recognized for 
substantial impact in fields in addition 
to his/her discipline; 

e. If the nominee has made 
contributions to innovation and 
industry; 

f. Whether the nominee has 
demonstrated sustained influence on 
education through publications, 
teaching activities, outreach, mentoring, 
etc., and; 

g. Whether the nominee’s 
contributions have created significant 
positive impact for the Nation. 

In 2003, the Committee changed the 
active period of eligibility to three years, 
including the year of nomination. After 
that time, candidates must be 
renominated with a new nomination 
package for them to be considered by 
the Committee. 

Narratives are now restricted to three 
pages of text, as stipulated in the 
guidelines at: https://
www.fastlane.nsf.gov/honawards/
medalHome.do. 

• Alan T. Waterman Award. Congress 
established the Alan T. Waterman 
Award in August 1975 (42 U.S.C. 1881a 
(Pub. L. 94–86) and authorized NSF to 
‘‘establish the Alan T. Waterman Award 
for research or advanced study in any of 
the sciences or engineering’’ to mark the 
25th anniversary of the National Science 
Foundation and to honor its first 
Director. The annual award recognizes 
an outstanding young researcher in any 
field of science or engineering 
supported by NSF. In addition to a 
medal, the awardee receives a grant of 

$1,000,000 over a five-year period for 
scientific research or advanced study in 
the mathematical, physical, medical, 
biological, engineering, social, or other 
sciences at the institution of the 
recipient’s choice. 

The Alan T. Waterman Award 
Committee was established by NSF to 
comply with the directive contained in 
Public Law 94–86. The Committee 
solicits nominations from members of 
the National Academy of Sciences, 
National Academy of Engineering, 
scientific and technical organizations, 
and any other source, public or private, 
as appropriate. 

In 1976, the Committee initiated a 
form letter to solicit these nominations. 
In 1980, a nomination form was used 
which standardized the nomination 
procedures, allowed for more effective 
Committee review, and permitted better 
staff work in a short period of time. On 
the basis of its review, the Committee 
forwards its recommendation to the 
Director, NSF, and the National Science 
Board (NSB). 

Candidates must be U.S. citizens or 
permanent residents and must be 35 
years of age or younger or not more than 
seven years beyond receipt of the Ph.D. 
degree by December 31 of the year in 
which they are nominated. Candidates 
should have demonstrated exceptional 
individual achievements in scientific or 
engineering research of sufficient 
quality to place them at the forefront of 
their peers. Criteria include originality, 
innovation, and significant impact on 
the field. 

• Vannevar Bush Award. The NSB 
established the Vannevar Bush Award 
in 1980 to honor Dr. Bush’s unique 
contributions to public service. The 
award recognizes an individual who, 
through public service activities in 
science and technology, has made an 
outstanding ‘‘contribution toward the 
welfare of mankind and the Nation.’’ 

The NSB ad hoc Committee on 
Honorary Awards annually solicits 
nominations from science, engineering 
and educational societies. A candidate 
must be a senior stateperson who is an 
American citizen and meets two or more 
of the following criteria: 

1. Distinguished himself/herself 
through public service activities in 
science and technology. 

2. Pioneered the exploration, charting, 
and settlement of new frontiers in 
science, technology, education, and 
public service. 

3. Demonstrated leadership and 
creativity that have inspired others to 
distinguished careers in science and 
technology. 

4. Contributed to the welfare of the 
Nation and mankind through activities 
in science and technology. 

5. Demonstrated leadership and 
creativity that have helped mold the 
history of advancements in the Nation’s 
science, technology, and education. 

Nominations must include a narrative 
description about the nominee, a 
curriculum vitae (without publications), 
and a brief citation summarizing the 
nominee’s scientific or technological 
contributions to our national welfare in 
promotion of the progress of science. 
Nominations must also include two 
reference letters, submitted separate 
from the nomination through 
www.fastlane.nsf.gov/honawards/ 
Nominations remain active for three 
years, including the year of nomination. 
After that time, candidates must be 
renominated with a new nomination for 
them to be considered by the selection 
committee. 

• NSB Public Service Award. The 
NSB Public Service Award Committee 
was established in November 1996. This 
annual award recognizes people and 
organizations that have increased the 
public understanding of science or 
engineering. The award is given to an 
individual and to a group (company, 
corporation, or organization), but not to 
members of the U.S. Government. 

Eligibility includes any individual or 
group (company, corporation, or 
organization) that has increased the 
public understanding of science or 
engineering. Members of the U.S. 
Government are not eligible for 
consideration. 

Candidates for the individual and 
group (company, corporation, or 
organization) award must have made 
contributions to public service in areas 
other than research, and should meet 
one or more of the following criteria: 

1. Increased the public’s 
understanding of the processes of 
science and engineering through 
scientific discovery, innovation and its 
communication to the public. 

2. Encouraged others to help raise the 
public understanding of science and 
technology. 

3. Promoted the engagement of 
scientists and engineers in public 
outreach and scientific literacy. 

4. Contributed to the development of 
broad science and engineering policy 
and its support. 

5. Influenced and encouraged the next 
generation of scientists+ and engineers. 

6. Achieved broad recognition outside 
the nominee’s area of specialization. 

7. Fostered awareness of science and 
technology among broad segments of the 
population. 
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Nominations must include a summary 
of the candidate’s activities as they 
relate to the selection criteria; the 
nominator’s name, address and 
telephone number; the name, address, 
and telephone number of the nominee; 
and the candidate’s vita, if appropriate 
(no more than three pages). 

The selection committee recommends 
the most outstanding candidate(s) for 
each category to the NSB, which 
approves the awardees. 

Nominations remain active for a 
period of three years, including the year 
of nomination. After that time, 
candidates must be renominated with a 
new nomination for them to be 
considered by the selection committee. 

• Presidential Awards for Excellence in 
Science, Mathematics and Engineering 
Mentoring (PAESMEM) Program 

In 1996, the White House, through the 
National Science and Technology 
Council (NSTC) and the Office of 
Science and Technology Policy (OSTP), 
established the Presidential Awards for 
Excellence in Science, Mathematics and 
Engineering Mentoring (PAESMEM) 
program. The program, administered on 
behalf of the White House by the 
National Science Foundation, seeks to 
identify outstanding mentoring efforts 
or programs designed to enhance the 
participation of groups (women, 
minorities and persons with disabilities 
as well as groups from low 
socioeconomic regions) 
underrepresented in science, 
mathematics and engineering. The 
awardees will serve as exemplars to 
their colleagues and will be leaders in 
the national effort to more fully develop 
the Nation’s human resources in 
science, mathematics and engineering. 
This award is managed at NSF by the 
Directorate for Education and Human 
Resources (EHR). 

The award will be made to U.S. 
citizens or U.S. permanent residents 
based on the following: (1) An 
individual who has demonstrated 
outstanding and sustained mentoring 
and effective guidance to a significant 
number of early career STEM 
professionals, students at the K–12, 
undergraduate, or graduate education 
level or (2) to an organization that, 
through its programming, has enabled a 
substantial number of students 
underrepresented in science, 
mathematics and engineering to 
successfully pursue and complete the 
relevant degree programs as well as 
mentoring of early career STEM 
professionals. Nominees must have 
served in a mentoring role for at least 
five years. Nominations are reviewed for 
impact, significance of the mentoring 

activity and quality of the mentoring 
activity. Nominations for organizational 
awards must demonstrate rigorous 
evaluation and/or assessment during the 
five-year period of the mentoring 
activity. 

Award Ceremony 
The awardees are hosted for two days 

in Washington, DC, for celebratory 
activities. Recipients of the PAESMEM 
award receive a monetary award in the 
amount of $10,000 from NSF and a 
commemorative Presidential certificate. 
If scheduling permits, the President 
meets with the mentors for a photo 
opportunity at the White House. The 
Director of OSTP and the Director of 
NSF present the awards to the mentors 
at an awards ceremony. 

• Presidential Award for Excellence in 
Mathematics and Science Teaching 

The Presidential Award for 
Excellence in Mathematics and Science 
Teaching (PAEMST) is the highest 
recognition that a kindergarten through 
12th-grade mathematics or science 
teacher may receive for outstanding 
teaching in the United States. Enacted 
by Congress in 1983, this program 
authorizes the President to bestow 108 
awards, assuming there are qualified 
applicants. In even-numbered years, 
nominations are accepted for 
elementary teachers (grades K–6); in 
odd-numbered years, secondary 
teachers (grades 7–12) are nominated. 
This award is managed at NSF by the 
Directorate for Education and Human 
Resources (EHR). 

Nomination Criteria 
A teacher may be nominated by a 

principal, another teacher, students, 
members of the community, or the 
general public. Self-nominations are 
allowed. Awardees must be either U.S. 
Citizens or U.S. Permanent Residents. A 
Nominee must meet the following 
criteria to apply: 

• Be highly qualified as deemed by 
their states, districts, or schools; 

• Teach in one of the 50 States, the 
District of Columbia, the 
Commonwealth of Puerto Rico, and the 
four U.S. territories, including the 
Department of Defense Schools 
(DoDEA). 

• Hold a degree or appropriate 
credentials in the category for which 
they are applying. 

• Be a full-time employee of the 
school or school district. 

• Have at least 5 years of mathematics 
or science teaching (including computer 
science) experience prior to application. 

• Teach mathematics or science at the 
kindergarten through 6th grade level or 

at the 7th through 12th grade level in a 
public or private school. 

• Not have received the national 
PAEMST award in any prior 
competition or category. 

Application Process 

• Applicants complete a 12-page 
written document on five dimensions of 
outstanding teaching (content 
knowledge, pedagogy, assessment, 
leadership and professional 
development) and submit a video of one 
class. Three letters of reference 
including one from a school official are 
required, along with a resume or 
biographical sketch. 

• The applicant has a 7-month period 
(October to May) to complete 
applications and submit them for state 
review. The nomination period is from 
October to April. 

Review of Nominations 

• State coordinators convene state 
selection committees of prominent 
mathematicians, scientists, mathematics 
and science educators, and past 
awardees to select up to five 
mathematics and five science finalists 
for recognition at the state level and for 
submission to NSF. To ensure 
consistency, state selection committees 
review their applications using the same 
criteria and scoring information that 
was approved by OSTP. 

• NSF (EHR) convenes a National 
Selection Committee of prominent 
mathematicians, scientists, mathematics 
and science educators, and past 
awardees that review the application 
packets of the state finalists and make 
recommendations to NSF. NSF reviews 
these recommendations and 
recommends one awardee in both 
mathematics and science for all eligible 
jurisdictions, when possible, to OSTP. 
Alternatively, NSF may recommend two 
awardees from a discipline in a 
jurisdiction, when warranted. 

Award Ceremony 

The awardees are hosted for 3–4 days 
in Washington, DC, for a variety of 
professional development sessions and 
celebratory activities. Each awardee 
receives a citation signed by the 
President and $10,000 from NSF. If 
scheduling permits, the President meets 
the teachers for a photo opportunity at 
the White House. The Director of OSTP 
and the Director of NSF present the 
citations to the teachers at an awards 
ceremony. Awardees also have the 
opportunity to meet their congressional 
representatives and education 
representatives from other federal 
agencies. 
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Estimate of Burden: These are annual 
award programs with application 
deadlines varying according to the 
program. Public burden also may vary 
according to program; however, across 
all the programs, it is estimated that 
each submission will average 19 hours 
per respondent. If the nominator is 
thoroughly familiar with the 
disciplinary background of the nominee, 
time spent to complete the nomination 
may be considerably reduced. 

Respondents: Individuals, businesses 
or other for-profit organizations, 
universities, non-profit institutions, and 
Federal and State governments. 

Estimated Number of Responses per 
Award: 1782 responses, broken down as 
follows: For the President’s National 
Medal of Science, 80; for the Alan T. 
Waterman Award, 70; for the Vannevar 
Bush Award, 12; for the Public Service 
Award, 20; for the PAESMEM, 200; and 
1400 for the PAEMST. 

Estimated Total Annual Burden on 
Respondents: 41,080 hours, broken 
down by 1,600 hours for the President’s 
National Medal of Science (20 hours per 
80 respondents); 1,400 hours for the 
Alan T. Waterman Award (20 hours per 
70 respondents); 180 hours for the 
Vannevar Bush Award (15 hours per 12 
respondents); 300 hours for the Public 
Service Award (15 hours per 20 
respondents); 4,000 hours for the 
PAESMEM (20 hours per 200 
respondents); and 33,600 hours for the 
PAEMST (24 hours per 1400 
respondents). 

Frequency of Responses: Annually. 
Comments: Comments are invited on 

(a) whether the proposed collection of 
information is necessary for the proper 
performance of the functions of the 
Agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the Agency’s 
estimate of the burden of the proposed 
collection of information; (c) ways to 
enhance the quality, utility, and clarity 
of the information on respondents, 
including through the use of automated 
collection techniques or other forms of 
information technology; or (d) ways to 
minimize the burden of the collection of 
information on those who are to 
respond, including through the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms of 
information technology. 

Dated: April 7, 2014. 
Suzanne H. Plimpton, 
Reports Clearance Officer, National Science 
Foundation. 
[FR Doc. 2014–08105 Filed 4–10–14; 8:45 am] 

BILLING CODE 7555–01–P 

NATIONAL SCIENCE FOUNDATION 

Advisory Committee for Education and 
Human Resources; Notice of Meeting 

In accordance with the Federal 
Advisory Committee Act (Pub. L. 92– 
463, as amended), the National Science 
Foundation announces the following 
meeting: 

Name: Advisory Committee for Education 
and Human Resources (#1119). 

Date/Time: April 30, 2014; 8:30 a.m.–6:00 
p.m. May 1, 2014; 8:30 a.m.–2:30 p.m. 

Place: NSF Headquarters, Room 1235, 4201 
Wilson Boulevard, Arlington, VA 22230. 

Operated assisted teleconference is 
available for this meeting. Call 888–324–9561 
with password 1189785 and you will be 
connected to the audio portion of the 
meeting. 

To attend the meeting in person, all 
visitors must contact the Directorate for 
Education and Human Resources (ehr_ac@
nsf.gov) at least 24 hours prior to the 
teleconference to arrange for a visitor’s badge. 
All visitors must report to the NSF visitor 
desk located in the lobby at the 9th and N. 
Stuart Streets entrance on the day of the 
teleconference to receive a visitor’s badge. 

Meeting materials and minutes will also be 
available on the EHR Advisory Committee 
Web site at http://www.nsf.gov/ehr/
advisory.jsp. 

Type of Meeting: Open, Teleconference. 
Contact Person: Teresa Caravelli, National 

Science Foundation, 4201 Wilson Boulevard, 
Arlington, VA 22230; (703) 292–8600, 
tcaravel@nsf.gov. 

Purpose of Meeting: To provide advice 
with respect to the Foundation’s science, 
technology, engineering, and mathematics 
(STEM) education and human resources 
programming. 

Agenda 

Wednesday, April 30, 2014 8:30 a.m.–6 p.m. 

• Remarks by the Committee Chair and 
NSF Assistant Director for Education and 
Human Resources (EHR). 

• Re-Imagining an EHR for the Future. 
• Panel Discussion on Partnerships and 

Networks. 
• Panel Discussion on Beyond the 

‘‘Pipeline’’ Metaphor. 
• New Business from NSF Advisory 

Committees and Directorates. 
• Panel Discussion with Outgoing 

Committee Members. 
• Synthesis of the Day. 

Thursday, May 1, 2014 8:30 a.m.–2:30 p.m. 

• Panel Discussion on NSF’s Role in the 
National Dialogue on Standards, Instruction, 
and Indicators. 

• Remarks by Director, NSF; Dr. France 
Cordova. 

• Plenary Panel: STEM Workforce 
Development: labor market demand for 
STEM competencies, long-term occupational 
projections, and industrial productivity. 

• Adjournment. 

Dated: April 8, 2014. 
Suzanne Plimpton, 
Acting Committee Management Officer. 
[FR Doc. 2014–08138 Filed 4–10–14; 8:45 am] 

BILLING CODE 7555–01–P 

OFFICE OF SPECIAL COUNSEL 

Agency Information Collection 
Activities, Request for Comment 

AGENCY: Office of Special Counsel. 
ACTION: First Notice. 

SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995 (44 
U.S.C. Chapter 35), and implementing 
regulations at 5 CFR part 1320, the U.S. 
Office of Special Counsel (OSC), plans 
to request approval from the Office of 
Management and Budget (OMB) for use 
of three previously approved 
information collections consisting of 
three complaint forms. These 
collections are listed below. The current 
OMB approval for Forms OSC–11, OSC– 
12, OSC–13 expired on 2/28/14. We are 
submitting all three forms for renewal, 
based on the actual date of expiration. 
We are currently collecting 
requirements for future modifications to 
these forms; however, currently there 
are no changes being submitted with 
this request for renewal of the use of 
these forms. Current and former Federal 
employees, employee representatives, 
other Federal agencies, state and local 
government employees, and the general 
public are invited to comment on this 
information collection for the first time. 
Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of OSC functions, including whether the 
information will have practical utility; 
(b) the accuracy of OSC’s estimate of the 
burden of the proposed collections of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; and (d) 
ways to minimize the burden of the 
collection of information on 
respondents, including through the use 
of automated collection techniques or 
other forms of information technology. 
DATES: Comments should be received by 
June 10, 2014. 
FOR FURTHER INFORMATION CONTACT: Karl 
Kammann, Director of Finance, at the 
address shown above; by facsimile at 
(202) 254–3711. 
SUPPLEMENTARY INFORMATION: OSC is an 
independent agency responsible for, 
among other things, (1) investigation of 
allegations of prohibited personnel 
practices defined by law at 5 U.S.C. 
2302(b), protection of whistleblowers, 
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and certain other illegal employment 
practices under titles 5 and 38 of the 
U.S. Code, affecting current or former 
Federal employees or applicants for 
employment, and covered state and 
local government employees; and (2) the 
interpretation and enforcement of Hatch 
Act provisions on political activity in 
chapters 15 and 73 of title 5 of the U.S. 
Code. 

Title of Collections: (1) Form OSC–11, 
(Complaint of Possible Prohibited 
Personnel Practice of Other Prohibited 
Activity); (2) Form OSC–12 (Information 
about filing a Whistleblower Disclosure 
with the Office of Special Counsel); (3) 
Form OSC–13 (Complaint of Possible 
Prohibited Political Activity (Violation 
of the Hatch Act)); OMB Control 
Number 3255–0002, Expiration 02/28/
14. 

Copies of the OSC Forms 11, 12, and 
13 can be found at: http://www.osc.gov/ 
RR_OSCFORMS.htm. 

Type of Information Collection 
Request: Approval of previously 
approved collection of information that 
expires on February 28, 2014, with no 
revisions. 

Affected Public: Current and former 
Federal employees, applicants for 
Federal employment, state and local 
government employees, and their 
representatives, and the general public. 

Respondent’s Obligation: Voluntary. 
Estimated Annual Number of OSC 

Form Respondents: 3,950. 
Frequency of Use of OSC Forms: 

Daily. 
Estimated Average Amount of Time 

for a Person To Respond Using OSC 
Forms: 64 minutes. 

Estimated Annual Burden for the OSC 
Forms: 2,899 hours. 

Abstract: These forms are used by 
current and former Federal employees 
and applicants for Federal employment 
to submit allegations of possible 
prohibited personnel practices or other 
prohibited activity for investigation and 
possible prosecution by OSC. 

Dated: April 3, 2014. 
Carolyn N. Lerner, 
Special Counsel. 
[FR Doc. 2014–08210 Filed 4–10–14; 8:45 am] 

BILLING CODE 7405–01–P 

PENSION BENEFIT GUARANTY 
CORPORATION 

Proposed Submission of Information 
Collection for OMB Review; Comment 
Request; Generic Clearance for the 
Collection of Qualitative Feedback on 
Agency Service Delivery 

AGENCY: Pension Benefit Guaranty 
Corporation. 

ACTION: Notice of intent to request 
extension of OMB approval. 

SUMMARY: Pension Benefit Guaranty 
Corporation (‘‘PBGC’’) intends to 
request that the Office of Management 
and Budget (‘‘OMB’’) extend approval 
under the Paperwork Reduction Act of 
1995 of this collection of information on 
qualitative feedback on PBGC’s service 
delivery (OMB Control Number 1212– 
0066; expires June 30, 2014). This notice 
informs the public of PBGC’s intent and 
solicits comments on the proposed 
information collection. This collection 
of information was developed as part of 
a Federal Government-wide effort to 
streamline the process for seeking 
feedback from the public on service 
delivery. 

DATES: Comments should be submitted 
by June 10, 2014. 
ADDRESSES: Comments may be 
submitted by any of the following 
methods: 

• Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the Web 
site instructions for submitting 
comments. 

• Email: paperwork.comments@
pbgc.gov. 

• Fax: 202–326–4224. 
• Mail or Hand Delivery: Office of 

General Counsel, Pension Benefit 
Guaranty Corporation, 1200 K Street 
NW., Washington, DC 20005–4026 
PBGC will make comments submitted in 
response to this notice available on its 
Web site at www.pbgc.gov. 

Copies of the collection of 
information may be obtained without 
charge by writing to the Disclosure 
Division of the Office of the General 
Counsel of PBGC at the above address 
or by visiting that office or calling 202– 
326–4040 during normal business 
hours. (TTY and TDD users may call the 
Federal relay service toll-free at 1–800– 
877–8339 and ask to be connected to 
202–326–4040.) 
FOR FURTHER INFORMATION CONTACT: Jo 
Amato Burns, Attorney, or Catherine B. 
Klion, Assistant General Counsel, Office 
of the General Counsel, Pension Benefit 
Guaranty Corporation, 1200 K Street 
NW., Washington, DC 20005–4026, 202– 
326–4024. (For TTY and TDD, call 800– 
877–8339 and ask to be connected to 
202–326–4024.) 
SUPPLEMENTARY INFORMATION: 

Title: Generic Clearance for the 
Collection of Qualitative Feedback on 
Agency Service Delivery 

Abstract: The information collection 
activity will gather qualitative customer 
and stakeholder feedback in an efficient, 
timely manner, in accordance with the 
Administration’s commitment to 

improving service delivery. By 
qualitative feedback PBGC means 
information that provides useful 
insights on perceptions and opinions, 
but the information requests are not 
statistical surveys that yield quantitative 
results that generalizable to the 
population of interest. This feedback 
provides insights into customer or 
stakeholder perceptions, experiences 
and expectations, provide an early 
warning of issues with service, or focus 
attention on areas where changes in 
PBGC’s communication with the public, 
training of staff or in operations might 
improve delivery of products or 
services. These collections will allow 
for ongoing, collaborative and 
actionable communications between 
PBGC and its customers and 
stakeholders. These collections also 
allow feedback to contribute directly to 
the improvement of program 
management. 

The solicitation of feedback targets 
areas such as: Timeliness, 
appropriateness, accuracy of 
information, courtesy, efficiency of 
service delivery, and resolution of 
issues with service delivery. Responses 
will be assessed to plan and inform 
efforts to improve or maintain the 
quality of service offered to the public. 
If this information were not collected, 
vital feedback from customers and 
stakeholders on PBGC’s services would 
be unavailable. 

PBGC only submits a collection for 
approval under this generic clearance if 
it meets the following conditions: 

• The collections are voluntary; 
• The collections are low-burden for 

respondents (based on considerations of 
total burden hours, total number of 
respondents, or burden-hours per 
respondent) and are low-cost for both 
the respondents and the Federal 
Government; 

• The collections are non- 
controversial and do not raise issues of 
concern to other Federal agencies; 

• Any collection is targeted to the 
solicitation of opinions from 
respondents who have experience with 
the program or may have experience 
with the program in the near future; 

• Personally identifiable information 
(PII) is collected only to the extent 
necessary and is not retained; 

• Information gathered will be used 
only internally for general service 
improvement and program management 
purposes and is not intended for release 
outside of the agency; 

• Information gathered will not be 
used for the purpose of substantially 
informing influential policy decisions; 
and 
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• Information gathered will yield 
qualitative information; the collections 
will not be designed or expected to 
yield statistically reliable results or used 
as though the results are generalizable to 
the population of interest. 

As noted, feedback collected under 
this generic clearance does not produce 
results generalizable to the population 
of interest. This type of generic 
clearance for qualitative information 
will not be used for quantitative 
information collections that are 
designed to yield reliably actionable 
results, such as monitoring trends over 
time or documenting program 
performance. Collections with such 
objectives require more rigorous designs 
that address: The target population to 
which generalizations will be made, the 
sampling frame, the sample design 
(including stratification and clustering), 
the precision requirements or power 
calculations that justify the proposed 
sample size, the expected response rate, 
methods for assessing potential non- 
response bias, the protocols for data 
collection, and any testing procedures 
that were or will be undertaken prior to 
fielding the study. 

As a general matter, information 
collections will not result in any new 
system of records containing privacy 
information and will not ask questions 
of a sensitive nature, such as sexual 
behavior and attitudes, religious beliefs, 
and other matters that are commonly 
considered private. 

Current Action: Extension of approval 
for a collection of information (OMB 
Control Number 1212–0066; expires 
June 30, 2014). 

Type of Review: Regular. 
Affected Public: Individuals and 

households, businesses and 
organizations, State, Local or Tribal 
Government. 

Estimated Annual Number of 
Respondents: 1180. 

Below are projected average annual 
estimates for the next three years: 

Average Expected Annual Number of 
Activities: Three. 

Average Number of Respondents per 
Activity (varies by activity): 

• Usability Testing: 40. 
• Focus Group: 90 (nine groups of ten 

respondents). 
• Customer Satisfaction Survey: 1050. 
Frequency of Response: Once per 

request. 
Annual Responses: 1,180 (based on 

one response per respondent). 
Average Time per Response (varies by 

activity): 
• Two hours per response for 

Usability Testing and Focus Groups; 
• 15 minutes for Customer 

Satisfaction Survey. 

Burden Hours (varies by activity): 
• Usability Testing, 80 hours. 
• Focus Group, 180 hours. 
• Customer Satisfaction Survey, 263 

hours. 
Total: 523 hours. 

An agency may not conduct or sponsor, 
and a person is not required to respond 
to, a collection of information unless it 
displays a currently valid Office of 
Management and Budget control 
number. 

Request for Comments: PBGC is 
soliciting public comments to— 

• Evaluate whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information will have practical utility; 

• Evaluate the accuracy of the 
agency’s estimate of the burden of the 
collection of information, including the 
validity of the methodology and 
assumptions used; 

• Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

• Minimize the burden of the 
collection of information on those who 
are to respond, including the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms of 
information technology, e.g., permitting 
electronic submission of responses. 

Issued in Washington, DC, this 8th day of 
April 2014. 
Judith Starr, 
General Counsel, Pension Benefit Guaranty 
Corporation. 
[FR Doc. 2014–08234 Filed 4–10–14; 8:45 am] 

BILLING CODE 7709–02–P 

POSTAL SERVICE 

Privacy Act of 1974; System of 
Records 

AGENCY: Postal ServiceTM. 
ACTION: Notice of modification to 
existing systems of records. 

SUMMARY: The United States Postal 
Service® is proposing to modify one 
General Privacy Act Systems of Records. 
These updates are being made to 
facilitate the implementation of a 
complex, self-service password and to 
account for the collection of additional 
data elements including challenge 
questions, challenge answers, and 
optional email addresses to be used in 
the password reset process. 
DATES: These revisions will become 
effective without further notice on May 
12, 2014 unless comments received on 
or before that date result in a contrary 
determination. 

ADDRESSES: Comments may be mailed 
or delivered to the Records Office, 
United States Postal Service, 475 
L’Enfant Plaza SW., Room 9431, 
Washington, DC 20260–1101. Copies of 
all written comments will be available 
at this address for public inspection and 
photocopying between 8 a.m. and 4 
p.m., Monday through Friday. 
FOR FURTHER INFORMATION CONTACT: 
Matthew J. Connolly, Chief Privacy 
Officer, Privacy and Records Office, 
202–268–8582 or privacy@usps.gov. 
SUPPLEMENTARY INFORMATION: This 
notice is in accordance with the Privacy 
Act requirement that agencies publish 
their amended systems of records in the 
Federal Register when there is a 
revision, change, or addition. The Postal 
ServiceTM has reviewed these systems of 
records and has determined that this 
General Privacy Act System of Records 
should be revised to modify categories 
of records in the system and purpose(s). 

I. Background 
Currently, Postal Service employees 

use their Postal Service-issued 
Employee Identification Number (EIN) 
and personal identification number 
(PIN) to access data pertaining to them 
in postal information systems such as 
PostalEASE, LiteBlue and other sites 
that they use EINs and PINs to access. 
To improve protection of employee 
privacy by strengthening the 
authentication process for accessing 
postal information systems, the Postal 
Service intends to implement a new, 
complex, self-service password to 
replace the existing self-service PIN. 

II. Rationale for Changes to USPS 
Privacy Act Systems of Records 

The system of records 500.000, 
Property Management Records, is being 
modified to account for the collection of 
an employee’s challenge questions, 
challenge answers, and optionally, 
email addresses. These elements will be 
provided by the employee, collected 
during the initial establishment of the 
password, and will be used to 
authenticate the user in any subsequent 
requests by the user to reset his or her 
password. 

III. Description of Changes to Systems 
of Records 

The Postal Service is modifying one 
system of records listed below. Pursuant 
to 5 U.S.C. 552a(e)(11), interested 
persons are invited to submit written 
data, views, or arguments on this 
proposal. A report of the proposed 
modifications has been sent to Congress 
and to the Office of Management and 
Budget for their evaluation. The Postal 
Service does not expect this amended 
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notice to have any adverse effect on 
individual privacy rights. The affected 
systems are as follows: 

USPS 500.000 

SYSTEM NAME: 

Property Management Records 
Accordingly, for the reasons stated, 

the Postal Service proposes changes in 
the existing systems of records as 
follows: 

USPS 500.000 

SYSTEM NAME: 

Property Management Records 

CATEGORIES OF RECORDS IN THE SYSTEM: 

* * * * * 
[ADD TEXT] 
4. Identity verification information: 

Question, answer, and email address. 
* * * * * 

[RENUMBER REMAINING TEXT] 

PURPOSE: 

* * * * * 
[ADD TEXT] 
4. To authenticate user identity for the 

purpose of accessing USPS information 
systems. 
* * * * * 

[RENUMBER REMAINING TEXT] 
* * * * * 

Stanley F. Mires, 
Attorney, Legal Policy & Legislative Advice. 
[FR Doc. 2014–08091 Filed 4–10–14; 8:45 am] 

BILLING CODE 7710–12–P 

POSTAL SERVICE 

Product Change—Priority Mail 
Negotiated Service Agreement 

AGENCY: Postal ServiceTM. 
ACTION: Notice. 

SUMMARY: The Postal Service gives 
notice of filing a request with the Postal 
Regulatory Commission to add a 
domestic shipping services contract to 
the list of Negotiated Service 
Agreements in the Mail Classification 
Schedule’s Competitive Products List. 
DATES: Effective date: April 11, 2014. 
FOR FURTHER INFORMATION CONTACT: 
Elizabeth A. Reed, 202–268–3179. 
SUPPLEMENTARY INFORMATION: The 
United States Postal Service® hereby 
gives notice that, pursuant to 39 U.S.C. 
3642 and 3632(b)(3), on April 4, 2014, 
it filed with the Postal Regulatory 
Commission a Request of the United 
States Postal Service to Add Priority 
Mail Contract 80 to Competitive Product 
List. Documents are available at 

www.prc.gov, Docket Nos. MC2014–23, 
CP2014–38. 

Stanley F. Mires, 
Attorney, Legal Policy & Legislative Advice. 
[FR Doc. 2014–08090 Filed 4–10–14; 8:45 am] 

BILLING CODE 7710–12–P 

RAILROAD RETIREMENT BOARD 

Agency Forms Submitted for OMB 
Review, Request for Comments 

Summary: In accordance with the 
Paperwork Reduction Act of 1995 (44 
U.S.C. Chapter 35), the Railroad 
Retirement Board (RRB) is forwarding 
an Information Collection Request (ICR) 
to the Office of Information and 
Regulatory Affairs (OIRA), Office of 
Management and Budget (OMB). Our 
ICR describes the information we seek 
to collect from the public. Review and 
approval by OIRA ensures that we 
impose appropriate paperwork burdens. 

The RRB invites comments on the 
proposed collection of information to 
determine (1) the practical utility of the 
collection; (2) the accuracy of the 
estimated burden of the collection; (3) 
ways to enhance the quality, utility, and 
clarity of the information that is the 
subject of collection; and (4) ways to 
minimize the burden of collections on 
respondents, including the use of 
automated collection techniques or 
other forms of information technology. 
Comments to the RRB or OIRA must 
contain the OMB control number of the 
ICR. For proper consideration of your 
comments, it is best if the RRB and 
OIRA receive them within 30 days of 
the publication date. 

Section 2 of the Railroad Retirement 
Act (RRA) provides for the payment of 
disability annuities to qualified 
employees. Section 2 also provides that 
if the Railroad Retirement Board (RRB) 
receives a report of an annuitant 
working for a railroad or earning more 
than prescribed dollar amounts from 
either nonrailroad employment or self- 
employment, the annuity is no longer 
payable, or can be reduced, for the 
months worked. The regulations related 
to the nonpayment or reduction of the 
annuity by reason of work are 
prescribed in 20 CFR 220.160–164. 

Some activities claimed by the 
applicant as ‘‘self-employment’’ may 
actually be employment for someone 
else (e.g. training officer, consultant, 
salesman). 20 CFR 216.22(c) states, for 
example, that an applicant is considered 
an employee, and not self-employed, 
when acting as a corporate officer, since 
the corporation is the applicant’s 
employer. Whether the RRB classifies a 

particular activity as self-employment or 
as work for an employer depends upon 
the circumstances in each case. The 
circumstances are prescribed in 20 CFR 
216.21–216–23. 

Certain types of work may actually 
indicate an annuitant’s recovery from 
disability. Regulations related to an 
annuitant’s recovery from disability of 
work are prescribed in 20 CFR 220.17– 
220–20. 

In addition, the RRB conducts 
continuing disability reviews, (also 
known as a CDR) to determine whether 
the annuitant continues to meet the 
disability requirements of the law. 
Payment of disability benefits and/or a 
beneficiary’s period of disability will 
end if medical evidence or other 
information shows that an annuitant is 
not disabled under the standards 
prescribed in Section 2 of the RRA. 
Continuing disability reviews are 
generally conducted if one or more of 
the following conditions are met: (1) 
The annuitant is scheduled for a routine 
periodic review, (2) the annuitant 
returns to work and successfully 
completes a trial work period, (3) 
substantial earnings are posted to the 
annuitant’s wage record, or (4) 
information is received from the 
annuitant or a reliable source that the 
annuitant has recovered or returned to 
work. Provisions relating to when and 
how often the RRB conducts disability 
reviews are prescribed in 20 CFR 
220.186. 

To enhance program integrity 
activities, the RRB utilizes Form G–252, 
Self-Employment/Corporate Officer 
Work and Earnings Monitoring. Form 
G–252 obtains information from a 
disability annuitant who claims to be 
self-employed or a corporate officer or 
who the RRB determines to be self- 
employed or a corporate officer after a 
continuing disability review. The 
continuing disability review may be 
prompted by a report of work, return to 
railroad service, an allegation of a 
medical improvement or a routine 
disability review call-up. The 
information gathered is used to 
determine entitlement and/or continued 
entitlement to, and the amount of, the 
disability annuity, as prescribed in 20 
CFR 220.176. Completion is required to 
retain benefits. One response is required 
of each respondent. 

Previous Requests for Comments: The 
RRB has already published the initial 
60-day notice (79 FR 5471 on January 
31, 2014) required by 44 U.S.C. 
3506(c)(2). That request elicited no 
comments. 
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Information Collection Request (ICR) 
Title: Self-Employment/Corporate 

Officer Work and Earnings Monitoring. 
OMB Control Number: 3220–0202. 
Form(s) submitted: G–252. 
Type of request: Extension without 

change of a currently approved 
collection. 

Affected public: Individuals or 
Households. 

Abstract: To determine entitlement or 
continued entitlement to a disability 
annuity, the RRB will obtain 
information from disability annuitants 
who claim to be self-employed or a 
corporate officer or who the RRB 

determines to be self-employed or a 
corporate officer after a continuing 
disability review. 

Changes proposed: The RRB proposes 
no changes to Form G–252. 

The burden estimate for the ICR is as 
follows: 

Form number Annual 
responses 

Time 
(minutes) 

Burden 
(hours) 

G–252 .......................................................................................................................................... 100 20 33 

Total ............................................................................................................................... 100 ........................ 33 

Additional Information or Comments: 
Copies of the forms and supporting 
documents can be obtained from Dana 
Hickman at (312) 751–4981 or 
Dana.Hickman@RRB.GOV. 

Comments regarding the information 
collection should be addressed to 
Charles Mierzwa, Railroad Retirement 
Board, 844 North Rush Street, Chicago, 
Illinois, 60611–2092 or 
Charles.Mierzwa@RRB.GOV and to the 
OMB Desk Officer for the RRB, Fax: 
202–395–6974, Email address: OIRA_
Submission@omb.eop.gov. 

Charles Mierzwa, 
Chief of Information Resources Management. 
[FR Doc. 2014–08136 Filed 4–10–14; 8:45 am] 

BILLING CODE 7905–01–P 

RAILROAD RETIREMENT BOARD 

Proposed Collection; Comment 
Request 

Summary: In accordance with the 
requirement of Section 3506 (c)(2)(A) of 
the Paperwork Reduction Act of 1995 
which provides opportunity for public 

comment on new or revised data 
collections, the Railroad Retirement 
Board (RRB) will publish periodic 
summaries of proposed data collections. 

Comments are invited on: (a) Whether 
the proposed information collection is 
necessary for the proper performance of 
the functions of the agency, including 
whether the information has practical 
utility; (b) the accuracy of the RRB’s 
estimate of the burden of the collection 
of the information; (c) ways to enhance 
the quality, utility, and clarity of the 
information to be collected; and (d) 
ways to minimize the burden related to 
the collection of information on 
respondents, including the use of 
automated collection techniques or 
other forms of information technology. 

1. Title and purpose of information 
collection: Financial Disclosure 
Statement; OMB 3220–0127. 

Under Section 10 of the Railroad 
Retirement Act and Section 2(d) of the 
Railroad Unemployment Insurance Act, 
the RRB may recover overpayments of 
annuities, pensions, death benefits, 
unemployment benefits, and sickness 
benefits that were made erroneously. An 

overpayment may be waived if the 
beneficiary was not at fault in causing 
the overpayment and recovery would 
cause financial hardship. The 
regulations for the recovery and waiver 
of erroneous payments are contained in 
20 CFR 255 and CFR 340. 

The RRB utilizes Form DR–423, 
Financial Disclosure Statement, to 
obtain information about the overpaid 
beneficiary’s income, debts, and 
expenses if that person indicates that 
(s)he cannot make restitution for the 
overpayment. The information is used 
to determine if the overpayment should 
be waived as wholly or partially 
uncollectible. If waiver is denied, the 
information is used to determine the 
size and frequency of installment 
payments. The beneficiary is made 
aware of the overpayment by letter and 
is offered a variety of methods for 
recovery. One response is requested of 
each respondent. Completion is 
voluntary. However, failure to provide 
the requested information may result in 
a denial of the waiver request. The RRB 
proposes no changes to Form DR–423. 

ESTIMATE OF ANNUAL RESPONDENT BURDEN 

Form number Annual 
responses 

Time 
(minutes) 

Burden 
(hours) 

DR–423 ........................................................................................................................................ 1,200 85 1,700 

2. Title and purpose of information 
collection: Representative Payee 
Parental Custody Monitoring; OMB 
3220–0176. 

Under Section 12(a) of the Railroad 
Retirement Act (RRA), the Railroad 
Retirement Board (RRB) is authorized to 
select, make payments to, and to 
conduct transactions with, a 
beneficiary’s relative or some other 

person willing to act on behalf of the 
beneficiary as a representative payee. 
The RRB is responsible for determining 
if direct payment to the beneficiary or 
payment to a representative payee 
would best serve the beneficiary’s 
interest. Inherent in the RRB’s 
authorization to select a representative 
payee is the responsibility to monitor 
the payee to assure that the beneficiary’s 

interests are protected. The RRB utilizes 
Form G–99d, Parental Custody Report, 
to obtain information needed to verify 
that a parent-for-child representative 
payee still has custody of the child. One 
response is required from each 
respondent. The RRB proposes minor 
non-burden impacting formatting and 
editorial changes. 
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ESTIMATE OF ANNUAL RESPONDENT BURDEN 

Form number Annual 
responses 

Time 
(minutes) 

Burden 
(hours) 

G–99d .......................................................................................................................................... 1,030 5 86 

3. Title and purpose of information 
collection: Statement Regarding 
Contributions and Support of Children; 
OMB 3220–0195. 

Section 2(d)(4) of the Railroad 
Retirement Act (RRA), provides, in part, 
that a child is deemed dependent if the 
conditions set forth in Section 
202(d)(3),(4) and (9) of the Social 
Security Act are met. Section 202(d)(4) 
of the Social Security Act, as amended 
by Public Law 104–121, requires as a 
condition of dependency, that a child 
receives one-half of his or her support 
from the stepparent. This dependency 
impacts upon the entitlement of a 
spouse or survivor of an employee 

whose entitlement is based upon having 
a stepchild of the employee in care, or 
on an individual seeking a child’s 
annuity as a stepchild of an employee. 
Therefore, depending on the employee 
for at least one-half support is a 
condition affecting eligibility for 
increasing an employee or spouse 
annuity under the social security overall 
minimum provisions on the basis of the 
presence of a dependent child, the 
employee’s natural child in limited 
situations, adopted children, 
stepchildren, grandchildren and step- 
grandchildren and equitably adopted 
children. The regulations outlining 
child support and dependency 

requirements are prescribed in 20 CFR 
222.50–57. 

In order to correctly determine if an 
applicant is entitled to a child’s annuity 
based on actual dependency, the RRB 
uses Form G–139, Statement Regarding 
Contributions and Support of Children, 
to obtain financial information needed 
to make a comparison between the 
amount of support received from the 
railroad employee and the amount 
received from other sources. Completion 
is required to obtain a benefit. One 
response is required of each respondent. 
The RRB proposes no changes to Form 
G–139. 

ESTIMATE OF ANNUAL RESPONDENT BURDEN 

Form number Annual 
responses 

Time 
(minutes) 

Burden 
(hours) 

G–139 .......................................................................................................................................... 500 60 500 

Additional Information or Comments: 
To request more information or to 
obtain a copy of the information 
collection justification, forms, and/or 
supporting material, contact Dana 
Hickman at (312) 751–4981 or 
Dana.Hickman@RRB.GOV. Comments 
regarding the information collection 
should be addressed to Charles 
Mierzwa, Railroad Retirement Board, 
844 North Rush Street, Chicago, Illinois 
60611–2092 or emailed to 
Charles.Mierzwa@RRB.GOV. Written 
comments should be received within 60 
days of this notice. 

Charles Mierzwa, 
Chief of Information Resources Management. 
[FR Doc. 2014–08137 Filed 4–10–14; 8:45 am] 

BILLING CODE 7905–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[OMB Control No. 3235–0049, SEC File No. 
270–39] 

Submission for OMB Review; 
Comment Request 

Upon Written Request, Copies Available 
From: Securities and Exchange 
Commission, Office of Investor 
Education and Advocacy, 
Washington, DC 20549–0213. 

Extension: 
Form ADV. 

Notice is hereby given that pursuant 
to the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501 et seq.) the Securities 
and Exchange Commission 
(‘‘Commission’’) has submitted to the 
Office of Management and Budget 
(‘‘OMB’’) a request for extension of the 
previously approved collection of 
information discussed below. 

The title for the collection of 
information is ‘‘Form ADV’’ (17 CFR 
279.1). Form ADV is the investment 
adviser registration form and exempt 
reporting adviser reporting form filed 
electronically with the Commission 
pursuant to rules 203–1 (17 CFR 
275.203–1), 204–1 (17 CFR 275.204–1) 
and 204–4 (17 CFR 275.204–4) under 
the Investment Advisers Act of 1940 (15 
U.S.C. 80b–1 et seq.) by advisers 
registered with the Commission or 
applying for registration with the 
Commission or by exempt reporting 
advisers filing reports with the 
Commission. The information collected 
takes the form of disclosures to the 
adviser’s clients and potential clients. 
The purpose of this collection of 
information is to provide advisory 
clients, prospective clients, and the 
Commission with information about the 
adviser, its business, its conflicts of 
interest and personnel. Clients use 

certain of the information to determine 
whether to hire or retain an adviser. 

The information collected provides 
the Commission with knowledge about 
the adviser, its business, its conflicts of 
interest and personnel. The Commission 
uses the information to determine 
eligibility for registration with the 
Commission and to manage its 
regulatory, examination, and 
enforcement programs. 

Respondents to the collection of 
information are investment advisers 
registered with the Commission or 
applying for registration with the 
Commission or exempt reporting 
advisers filing reports with the 
Commission. The Commission estimates 
that the total annual reporting and 
recordkeeping burden of the collection 
of information for each respondent is 
11.42 hours. 

This collection of information is 
found at 17 CFR 279.1 and it is 
mandatory. 

The information collected pursuant to 
Form ADV are filings with the 
Commission. These disclosures are not 
kept confidential and must be preserved 
until at least three years after 
termination of the enterprise. 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to a collection of information 

VerDate Mar<15>2010 18:55 Apr 10, 2014 Jkt 232001 PO 00000 Frm 00088 Fmt 4703 Sfmt 4703 E:\FR\FM\11APN1.SGM 11APN1tk
el

le
y 

on
 D

S
K

3S
P

T
V

N
1P

R
O

D
 w

ith
 N

O
T

IC
E

S

mailto:Charles.Mierzwa@RRB.GOV
mailto:Dana.Hickman@RRB.GOV


20253 Federal Register / Vol. 79, No. 70 / Friday, April 11, 2014 / Notices 

1 For purposes of the requested order, the term 
‘‘Distributor’’ shall include any other entity that 
acts as the distributor and principal underwriter of 
the Creation Units of Shares of the Funds in the 
future and complies with the terms and conditions 
of the application. 

2 For the purposes of the requested order, 
‘‘successor’’ is limited to an entity that would result 
from a reorganization into another jurisdiction or a 
change in the type of business organization. 

3 All entities that currently intend to rely on the 
order are named as applicants. Any entity that 
relies on the order in the future will comply with 
the terms and conditions of the application. 

unless it displays a currently valid OMB 
control number. 

The public may view the background 
documentation for this information 
collection at the following Web site, 
www.reginfo.gov. Comments should be 
directed to: (i) Desk Officer for the 
Securities and Exchange Commission, 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Room 10102, New Executive 
Office Building, Washington, DC 20503, 
or by sending an email to: Shagufta_
Ahmed@omb.eop.gov; and (ii) Thomas 
Bayer, Chief Information Officer, 
Securities and Exchange Commission, 
c/o Remi Pavlik-Simon, 100 F Street 
NE., Washington, DC 20549 or send an 
email to: PRA_Mailbox@sec.gov. 
Comments must be submitted to OMB 
within 30 days of this notice. 

Dated: April 4, 2014. 
Kevin M. O’Neill, 
Deputy Secretary. 
[FR Doc. 2014–08004 Filed 4–10–14; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Investment Company Act Release No. 
31009; 812–14172] 

ARK ETF Trust, et al.; Notice of 
Application 

April 7, 2014. 
AGENCY: Securities and Exchange 
Commission (the ‘‘Commission’’). 
ACTION: Notice of an application for an 
order under section 6(c) of the 
Investment Company Act of 1940 (the 
‘‘Act’’) for an exemption from sections 
2(a)(32), 5(a)(1), 22(d) and 22(e) of the 
Act and rule 22c–1 under the Act, and 
under sections 6(c) and 17(b) of the Act 
for an exemption from sections 17(a)(1) 
and (2) of the Act, and under section 
12(d)(1)(J) for an exemption from 
sections 12(d)(1)(A) and (B) of the Act. 

APPLICANTS: ARK ETF Trust (the 
‘‘Trust’’), ARK Investment Management 
LLC (the ‘‘Adviser’’) and Foreside Fund 
Services, LLC (the ‘‘Foreside Fund 
Services’’). 
SUMMARY: Summary of Application: 
Applicants request an order that 
permits: (a) Actively-managed series of 
the Trust to issue shares (‘‘Shares’’) 
redeemable in large aggregations only 
(‘‘Creation Units’’); (b) secondary market 
transactions in Shares to occur at 
negotiated market prices; (c) certain 
series to pay redemption proceeds, 
under certain circumstances, more than 
seven days after the tender of Creation 
Units for redemption; (d) certain 

affiliated persons of the series to deposit 
securities into, and receive securities 
from, the series in connection with the 
purchase and redemption of Creation 
Units; (e) certain registered management 
investment companies and unit 
investment trusts outside of the same 
group of investment companies as the 
series to acquire Shares; and (f) certain 
series to perform creations and 
redemptions of Creation Units in-kind 
in a master-feeder structure. 
DATES: Filing Dates: The application was 
filed on June 25, 2013, and amended on 
December 2, 2013, March 12, 2014, and 
March 28, 2014. 
HEARING OR NOTIFICATION OF HEARING:  
An order granting the requested relief 
will be issued unless the Commission 
orders a hearing. Interested persons may 
request a hearing by writing to the 
Commission’s Secretary and serving 
applicants with a copy of the request, 
personally or by mail. Hearing requests 
should be received by the Commission 
by 5:30 p.m. on April 28, 2014, and 
should be accompanied by proof of 
service on applicants, in the form of an 
affidavit or, for lawyers, a certificate of 
service. Hearing requests should state 
the nature of the writer’s interest, the 
reason for the request, and the issues 
contested. Persons who wish to be 
notified of a hearing may request 
notification by writing to the 
Commission’s Secretary. 
ADDRESSES: Secretary, U.S. Securities 
and Exchange Commission, 100 F Street 
NE., Washington, DC 20549. Applicants: 
ARK Investment Management LLC, 104 
Olmstead Hill Road, Wilton, 
Connecticut 06897. 
FOR FURTHER INFORMATION CONTACT: 
Steven I. Amchan, Senior Counsel, at 
(202) 551–6826 or David P. Bartels, 
Branch Chief, at (202) 551–6821 
(Division of Investment Management, 
Chief Counsel’s Office). 
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained via the Commission’s 
Web site by searching for the file 
number, or for an applicant using the 
Company name box, at http://
www.sec.gov/search/search.htm or by 
calling (202) 551–8090. 

Applicants’ Representations 

1. The Trust is registered as an open- 
end management investment company 
under the Act and is organized as a 
Delaware statutory trust. The Trust will 
offer Funds (as defined below), each of 
which, or its respective Master Fund (as 
defined below), will have distinct 
investment strategies and will attempt 

to achieve its investment objective by 
utilizing an active management strategy. 

2. ARK Investment Management LLC, 
a Delaware limited liability company, is, 
and any other Adviser will be, 
registered as an investment adviser 
under the Investment Advisers Act of 
1940 (the ‘‘Advisers Act’’). The Adviser 
will be the investment adviser to each 
Fund, or its respective Master Fund (as 
defined below), and will, in each case, 
possess full discretionary investment 
authority with respect to the Fund or its 
respective Master Fund (as defined 
below), or discrete portions of a Fund or 
its respective Master Fund (as defined 
below) that includes the ability to 
appoint sub-advisers (each, a ‘‘Sub- 
Adviser’’) to a Fund or its respective 
Master Fund (as defined below). Any 
Sub-Adviser will be registered or not 
subject to registration under the 
Advisers Act. Foreside Fund Services, a 
Delaware limited liability company is, 
and any other Distributor will be, 
registered as a broker-dealer (‘‘Broker’’) 
under the Securities Exchange Act of 
1934 (the ‘‘Exchange Act’’).1 A 
Distributor will serve as the principal 
underwriter and distributor for each of 
the Funds. 

3. Applicants request that the order 
apply to future series of the Trust or of 
any other open-end investment 
company that may be created in the 
future that, in each case, (a) is an 
actively managed exchange-traded fund 
(‘‘ETF’’), (b) is advised by ARK 
Investment Management LLC or an 
entity controlling, controlled by, or 
under common control with ARK 
Investment Management LLC (each such 
entity or any successor entity thereto, an 
‘‘Adviser’’) 2 and (c) complies with the 
terms and conditions of the application 
(individually a ‘‘Fund,’’ and 
collectively, the ‘‘Funds’’).3 

4. The Funds, or their respective 
Master Funds, may invest in equity 
securities or fixed income securities 
traded in the U.S. or non-U.S. markets. 
Funds, or their respective Master Funds, 
that invest in equity securities or fixed 
income securities traded in the U.S. or 
non-U.S. markets are ‘‘Global Funds.’’ 
Funds, or their respective Master Funds, 
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4 Depositary Receipts are typically issued by a 
financial institution (a ‘‘Depositary’’) and evidence 
ownership in a security or pool of securities that 
have been deposited with the Depositary. A Fund 
(or its respective Master Fund) will not invest in 
any Depositary Receipts that the Adviser or any 
Sub-Adviser deems to be illiquid or for which 
pricing information is not readily available. No 
affiliated persons of applicants or any Sub-Adviser 
will serve as the Depositary for any Depositary 
Receipts held by a Fund (or its respective Master 
Fund). 

5 If a Fund (or its respective Master Fund) invests 
in derivatives, then (a) the Fund’s board of trustees 
or directors (for any entity, the ‘‘Board’’) will 
periodically review and approve the Fund’s (or, in 
the case of a Feeder Fund, its Master Fund’s) use 
of derivatives and how the Fund’s investment 
adviser assesses and manages risk with respect to 
the Fund’s (or, in the case of a Feeder Fund, its 
Master Fund’s) use of derivatives and (b) the Fund’s 
disclosure of its (or, in the case of a Feeder Fund, 
its Master Fund’s) use of derivatives in its offering 
documents and periodic reports will be consistent 
with relevant Commission and staff guidance. 

6 An Acquiring Fund may rely on the order only 
to invest in a Fund and not in any other registered 
investment company. 

7 A Feeder Fund managed in a master-feeder 
structure will not make direct investments in any 
security or other instrument other than the 
securities issued by its respective Master Fund. 

8 In a master-feeder structure, the Master Fund, 
rather than the Feeder Fund, would invest its 
portfolio in compliance with the order. There 
would be no ability by Fund shareholders to 
exchange shares of Feeder Funds for shares of 
another feeder series of the Master Fund. 

9 Feeder Funds will redeem shares from the 
appropriate Master Fund and then deliver to the 
redeeming shareholder the applicable redemption 
payment. 

10 The Funds must comply with the federal 
securities laws in accepting Deposit Instruments 
and satisfying redemptions with Redemption 
Instruments, including that the Deposit Instruments 
and Redemption Instruments are sold in 
transactions that would be exempt from registration 
under the Securities Act of 1933 (‘‘Securities Act’’). 
In accepting Deposit Instruments and satisfying 
redemptions with Redemption Instruments that are 
restricted securities eligible for resale pursuant to 
Rule 144A under the Securities Act, the Funds will 
comply with the conditions of Rule 144A. 

11 Each Fund will sell and redeem Creation Units 
on any day that the Trust is open, including as 
required by section 22(e) of the Act (each, a 
‘‘Business Day’’). 

12 The portfolio used for this purpose will be the 
same portfolio used to calculate the Fund’s net asset 
value (‘‘NAV’’) for that Business Day. 

13 A tradeable round lot for a security will be the 
standard unit of trading in that particular type of 
security in its primary market. 

14 A TBA Transaction is a method of trading 
mortgage-backed securities. In a TBA Transaction, 
the buyer and seller agree on general trade 
parameters such as agency, settlement date, par 
amount and price. 

15 This includes instruments that can be 
transferred in kind only with the consent of the 
original counterparty to the extent the Fund does 
not intend to seek such consents. 

16 Because these instruments will be excluded 
from the Creation Basket, their value will be 
reflected in the determination of the Balancing 
Amount (defined below). 

that invest solely in foreign equity 
securities or foreign fixed income 
securities are ‘‘Foreign Funds.’’ The 
Funds, or their respective Master Funds, 
may also invest in ‘‘Depositary 
Receipts’’ 4 and may engage in TBA 
Transactions (defined below). 
Applicants further state that, in order to 
implement each Fund’s investment 
strategy, the Adviser and/or Sub- 
Advisers of a Fund may review and 
change the securities, or instruments, or 
other assets or positions held by the 
Fund, or its respective Master Fund 
(‘‘Portfolio Positions’’) daily.5 

5. Applicants also request that any 
exemption under section 12(d)(1)(J) of 
the Act from sections 12(d)(1)(A) and 
(B) apply to: (i) Any Fund; (ii) any 
Acquiring Fund (as defined below); and 
(iii) any Brokers selling Shares of a 
Fund to an Acquiring Fund or any 
principal underwriter of a Fund. A 
management investment company or 
unit investment trust registered under 
the Act that is not part of the same 
‘‘group of investment companies’’ as the 
Fund within the meaning of section 
12(d)(1)(G)(ii) of the Act and that 
acquires Shares of a Fund in excess of 
the limits of Section 12(d)(1)(A) of the 
Act is referred to as an ‘‘Acquiring 
Management Company’’ or an 
‘‘Acquiring Trust,’’ respectively, and the 
Acquiring Management Companies and 
Acquiring Trusts are referred to 
collectively as ‘‘Acquiring Funds.’’ 6 

6. Applicants further request that the 
order permit a Fund to operate as a 
feeder fund (‘‘Feeder Fund’’) (‘‘Master- 
Feeder Relief’’). Under the order, a 
Feeder Fund would be permitted to 
acquire shares of another registered 
investment company in the same group 
of investment companies having 

substantially the same investment 
objectives as the Feeder Fund (‘‘Master 
Fund’’) beyond the limitations in 
section 12(d)(1)(A) of the Act,7 and the 
Master Fund, and any principal 
underwriter for the Master Fund, would 
be permitted to sell shares of the Master 
Fund to the Feeder Fund beyond the 
limitations in section 12(d)(1)(B) of the 
Act. Applicants request that the Master- 
Feeder Relief apply to any Feeder Fund, 
any Master Fund and any principal 
underwriter for the Master Funds selling 
shares of a Master Fund to a Feeder 
Fund. Applicants state that creating an 
exchange-traded feeder fund may be 
preferable to creating entirely new series 
for several reasons, including avoiding 
additional overhead costs and 
economies of scale for the Feeder 
Funds.8 Applicants assert that, while 
certain costs may be higher in a master- 
feeder structure and there may possibly 
be lower tax efficiencies for the Feeder 
Funds, the Feeder Funds’ Board will 
consider any such potential 
disadvantages against the benefits of 
economies of scale and other benefits of 
operating within a master-feeder 
structure. 

7. A Creation Unit will consist of at 
least 25,000 Shares and applicants 
expect that the trading price of a Share 
will range from $20 to $100. All orders 
to purchase Creation Units must be 
placed with the Distributor by or 
through an ‘‘Authorized Participant,’’ 
which is either (a) a Broker or other 
participant in the Continuous Net 
Settlement System of the National 
Securities Clearing Corporation 
(‘‘NSCC’’, and such process the ‘‘NSCC 
Process’’), or (b) a participant in the 
Depository Trust Company (‘‘DTC,’’ 
such participant ‘‘DTC Participant’’ and 
such process the ‘‘DTC Process’’), 
which, in either case, has executed an 
agreement with the Distributor with 
respect to the purchase and redemption 
of Creation Units. 

8. In order to keep costs low and 
permit each Fund to be as fully invested 
as possible, Shares will be purchased 
and redeemed in Creation Units and 
generally on an in-kind basis.9 Except 
where the purchase or redemption will 

include cash under the limited 
circumstances specified below, 
purchasers will be required to purchase 
Creation Units by making an in-kind 
deposit of specified instruments 
(‘‘Deposit Instruments’’), and 
shareholders redeeming their Shares 
will receive an in-kind transfer of 
specified instruments (‘‘Redemption 
Instruments’’).10 On any given Business 
Day 11 the names and quantities of the 
instruments that constitute the Deposit 
Instruments and the names and 
quantities of the instruments that 
constitute the Redemption Instruments 
will be identical, and these instruments 
may be referred to, in the case of either 
a purchase or a redemption, as the 
‘‘Creation Basket.’’ In addition, the 
Creation Basket will correspond pro rata 
to the positions in a Fund’s portfolio 
(including cash positions),12 except: (a) 
In the case of bonds, for minor 
differences when it is impossible to 
break up bonds beyond certain 
minimum sizes needed for transfer and 
settlement; (b) for minor differences 
when rounding is necessary to eliminate 
fractional shares or lots that are not 
tradeable round lots 13; or (c) TBA 
Transactions,14 short positions and 
other positions that cannot be 
transferred in kind 15 will be excluded 
from the Creation Basket.16 If there is a 
difference between the NAV attributable 
to a Creation Unit and the aggregate 
market value of the Creation Basket 
exchanged for the Creation Unit, the 
party conveying instruments with the 
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17 A ‘‘custom order’’ is any purchase or 
redemption of Shares made in whole or in part on 
a cash basis in reliance on clause (e)(i) or (e)(ii). 

18 Applicants are not requesting relief from 
section 18 of the Act. Accordingly, a Master Fund 
may require a Transaction Fee payment to cover 
expenses related to purchases or redemptions of the 
Master Fund’s shares by a Feeder Fund only if it 
requires the same payment for equivalent purchases 
or redemptions by any other feeder fund. Thus, for 
example, a Master Fund may require payment of a 
Transaction Fee by a Feeder Fund for transactions 
for 20,000 or more shares so long as it requires 
payment of the same Transaction Fee by all feeder 
funds for transactions involving 20,000 or more 
shares. 

19 If Shares are listed on The NASDAQ Stock 
Market LLC (‘‘Nasdaq’’) or a similar electronic 
Listing Market (including NYSE Arca, Inc.), one or 
more member firms of that Listing Market will act 
as market maker (a ‘‘Market Maker’’) and maintain 
a market for Shares trading on that Listing Market. 
On Nasdaq, no particular Market Maker would be 
contractually obligated to make a market in Shares. 
However, the listing requirements on Nasdaq 

stipulate that at least two Market Makers must be 
registered in Shares to maintain a listing. Registered 
Market Makers are required to make a continuous 
two-sided market or subject themselves to 
regulatory sanctions. No Market Maker will be an 
affiliated person, or an affiliated person of an 
affiliated person, of the Funds, except within the 
meaning of section 2(a)(3)(A) or (C) of the Act due 
solely to ownership of Shares. 

20 Shares will be registered in book-entry form 
only. DTC or its nominee will be the registered 
owner of all outstanding Shares. Beneficial 
ownership of Shares will be shown on the records 
of DTC or DTC Participants. 

lower value will also pay to the other an 
amount in cash equal to that difference 
(the ‘‘Balancing Amount’’). 

9. Purchases and redemptions of 
Creation Units may be made in whole or 
in part on a cash basis, rather than in 
kind, solely under the following 
circumstances: (a) To the extent there is 
a Balancing Amount, as described 
above; (b) if, on a given Business Day, 
a Fund announces before the open of 
trading that all purchases, all 
redemptions or all purchases and 
redemptions on that day will be made 
entirely in cash; (c) if, upon receiving a 
purchase or redemption order from an 
Authorized Participant, a Fund 
determines to require the purchase or 
redemption, as applicable, to be made 
entirely in cash; (d) if, on a given 
Business Day, a Fund requires all 
Authorized Participants purchasing or 
redeeming Shares on that day to deposit 
or receive (as applicable) cash in lieu of 
some or all of the Deposit Instruments 
or Redemption Instruments, 
respectively, solely because: (i) Such 
instruments are not eligible for transfer 
through either the NSCC Process or DTC 
Process; or (ii) in the case of Global 
Funds and Foreign Funds, such 
instruments are not eligible for trading 
due to local trading restrictions, local 
restrictions on securities transfers or 
other similar circumstances; or (e) if a 
Fund permits an Authorized Participant 
to deposit or receive (as applicable) cash 
in lieu of some or all of the Deposit 
Instruments or Redemption Instruments, 
respectively, solely because: (i) Such 
instruments are, in the case of the 
purchase of a Creation Unit, not 
available in sufficient quantity; (ii) such 
instruments are not eligible for trading 
by an Authorized Participant or the 
investor on whose behalf the 
Authorized Participant is acting; or (iii) 
a holder of Shares of a Global Fund or 
Foreign Fund would be subject to 
unfavorable income tax treatment if the 
holder receives redemption proceeds in 
kind.17 

10. Each Business Day, before the 
open of trading on a national securities 
exchange, as defined in section 2(a)(26) 
of the Act (a ‘‘Listing Market’’), on 
which Shares are listed and traded, each 
Fund will cause to be published through 
the NSCC the names and quantities of 
the instruments comprising the Creation 
Basket, as well as the estimated 
Balancing Amount (if any), for that day. 
The published Creation Basket will 
apply until a new Creation Basket is 
announced on the following Business 

Day, and there will be no intra-day 
changes to the Creation Basket except to 
correct errors in the published Creation 
Basket. The Listing Market will 
disseminate, every 15 seconds 
throughout the regular trading hours, 
through the facilities of the 
Consolidated Tape Associate, an 
estimated NAV, which is an amount per 
Share representing the current value of 
the Portfolio Positions that were 
publicly disclosed prior to the 
commencement of trading in Shares on 
the Listing Market. 

11. Each Fund will recoup the 
settlement costs charged by NSCC and 
DTC by imposing a fee (the 
‘‘Transaction Fee’’) on investors 
purchasing or redeeming Creation 
Units.18 Where a Fund permits an in- 
kind purchaser or redeemer to deposit 
or receive cash in lieu of one or more 
Deposit or Redemption Instruments, the 
purchaser or redeemer may be assessed 
a higher Transaction Fee to offset the 
cost of buying or selling those particular 
Deposit or Redemption Instruments. In 
all cases, such Transaction Fees will be 
limited in accordance with 
requirements of the Commission 
applicable to management investment 
companies offering redeemable 
securities. All orders to purchase 
Creation Units must be placed with the 
Distributor by or through an Authorized 
Participant and the Distributor will 
transmit such orders to the Funds. The 
Distributor will be responsible for 
maintaining records of both the orders 
placed with it and the confirmations of 
acceptance furnished by it. 

12. Purchasers of Shares in Creation 
Units may hold such Shares or may sell 
such Shares into the secondary market. 
Shares will be listed and traded at 
negotiated prices on a Listing Market 
and it is expected that the relevant 
Listing Market will designate one or 
more member firms to maintain a 
market for the Shares.19 The price of 

Shares trading on a Listing Market will 
be based on a current bid-offer in the 
secondary market. Purchases and sales 
of Shares in the secondary market will 
not involve a Fund and will be subject 
to customary brokerage commissions 
and charges. 

13. Applicants expect that purchasers 
of Creation Units will include 
institutional investors and arbitrageurs. 
Applicants expect that secondary 
market purchasers of Shares will 
include both institutional and retail 
investors.20 Applicants believe that the 
structure and operation of the Funds 
will be designed to enable efficient 
arbitrage and, thereby, minimize the 
probability that Shares will trade at a 
material premium or discount to a 
Fund’s NAV. 

14. Shares will not be individually 
redeemable and owners of Shares may 
acquire those Shares from a Fund, or 
tender such shares for redemption to the 
Fund, in Creation Units only. To 
redeem, an investor must accumulate 
enough Shares to constitute a Creation 
Unit. Redemption requests must be 
placed by or through an Authorized 
Participant. As discussed above, 
redemptions of Creation Units will 
generally be made on an in-kind basis, 
subject to certain specified exceptions 
under which redemptions may be made 
in whole or in part on a cash basis, and 
will be subject to a Transaction Fee. 

15. Neither a Trust nor any Fund will 
be advertised or marketed or otherwise 
held out as a traditional open-end 
investment company or mutual fund. 
Instead, each Fund will be marketed as 
an ‘‘actively-managed exchange-traded 
fund.’’ All marketing materials that 
describe the features or method of 
obtaining, buying, or selling Creation 
Units, or Shares traded on a Listing 
Market, or refer to redeemability, will 
prominently disclose that Shares are not 
individually redeemable and that the 
owners of Shares may acquire those 
Shares from a Fund or tender those 
Shares for redemption to the Fund in 
Creation Units only. 

16. The Trust’s Web site (‘‘Web site’’), 
which will be publicly available prior to 
the offering of Shares, will include each 
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21 Under accounting procedures followed by the 
Fund, trades made on the prior Business Day (‘‘T’’) 
will be booked and reflected in NAV on the current 
Business Day (T+1). Accordingly, the Funds will be 
able to disclose at the beginning of the Business Day 
the portfolio that will form the basis for the NAV 
calculation at the end of the Business Day. 

22 The Master Funds will not require relief from 
sections 2(a)(32) and 5(a)(1) because the Master 
Funds will issue individually redeemable 
securities. 

23 The Master Funds will not require relief from 
section 22(d) or rule 22c–1 because shares of the 
Master Funds will not trade at negotiated prices in 
the secondary market. 

Fund’s prospectus (‘‘Prospectus’’), 
statement of additional information 
(‘‘SAI’’), and summary prospectus, if 
used. The Web site will contain, on a 
per Share basis for each Fund, the prior 
Business Day’s NAV and the market 
closing price or mid-point of the bid/ask 
spread at the time of calculation of such 
NAV (‘‘Bid/Ask Price’’), and a 
calculation of the premium or discount 
of the market closing price or the Bid/ 
Ask Price against such NAV. On each 
Business Day, prior to the 
commencement of trading in Shares on 
a Listing Market, each Fund shall post 
on the Web site the identities and 
quantities of the Portfolio Positions held 
by the Fund, or its respective Master 
Fund, that will form the basis for the 
calculation of the NAV at the end of that 
Business Day.21 

Applicants’ Legal Analysis 
1. Applicants request an order under 

section 6(c) of the Act granting an 
exemption from sections 2(a)(32), 
5(a)(1), 22(d) and 22(e) of the Act and 
rule 22c–1 under the Act; and under 
sections 6(c) and 17(b) of the Act 
granting an exemption from sections 
17(a)(1) and (2) of the Act, and under 
section 12(d)(1)(J) for an exemption 
from sections 12(d)(1)(A) and (B) of the 
Act. 

2. Section 6(c) of the Act provides that 
the Commission may exempt any 
person, security or transaction, or any 
class of persons, securities or 
transactions, from any provision of the 
Act, if and to the extent that such 
exemption is necessary or appropriate 
in the public interest and consistent 
with the protection of investors and the 
purposes fairly intended by the policy 
and provisions of the Act. Section 17(b) 
of the Act authorizes the Commission to 
exempt a proposed transaction from 
section 17(a) of the Act if evidence 
establishes that the terms of the 
transaction, including the consideration 
to be paid or received, are reasonable 
and fair and do not involve 
overreaching on the part of any person 
concerned, and the proposed 
transaction is consistent with the 
policies of the registered investment 
company and the general provisions of 
the Act. Section 12(d)(1)(J) of the Act 
provides that the Commission may 
exempt any person, security, or 
transaction, or any class or classes of 
persons, securities or transactions, from 

any provision of section 12(d)(1) if the 
exemption is consistent with the public 
interest and the protection of investors. 

Sections 5(a)(1) and 2(a)(32) of the Act 

3. Section 5(a)(1) of the Act defines an 
‘‘open-end company’’ as a management 
investment company that is offering for 
sale or has outstanding any redeemable 
security of which it is the issuer. 
Section 2(a)(32) of the Act defines a 
redeemable security as any security, 
other than short-term paper, under the 
terms of which the holder, upon its 
presentation to the issuer, is entitled to 
receive approximately a proportionate 
share of the issuer’s current net assets, 
or the cash equivalent. Because Shares 
will not be individually redeemable, 
applicants request an order that would 
permit the Trust to register as an open- 
end management investment company 
and issue Shares that are redeemable in 
Creation Units only.22 Applicants state 
that investors may purchase Shares in 
Creation Units from each Fund and that 
Creation Units will always be 
redeemable in accordance with the 
provisions of the Act. Applicants further 
state that because the market price of 
Shares will be disciplined by arbitrage 
opportunities, investors should be able 
to sell Shares in the secondary market 
at prices that do not vary materially 
from their NAV. 

Section 22(d) of the Act and Rule 22c– 
1 Under the Act 

4. Section 22(d) of the Act, among 
other things, prohibits a dealer from 
selling a redeemable security that is 
currently being offered to the public by 
or through a principal underwriter, 
except at a current public offering price 
described in the prospectus. Rule 22c– 
1 under the Act generally requires that 
a dealer selling, redeeming, or 
repurchasing a redeemable security do 
so only at a price based on its NAV. 
Applicants state that secondary market 
trading in Shares will take place at 
negotiated prices, not at a current 
offering price described in the 
Prospectus, and not at a price based on 
NAV. Thus, purchases and sales of 
Shares in the secondary market will not 
comply with section 22(d) of the Act 
and rule 22c–1 under the Act. 
Applicants request an exemption under 
section 6(c) from these provisions.23 

5. Applicants state that, while there is 
little legislative history regarding 
section 22(d), its provisions, as well as 
those of rule 22c–1, appear to have been 
designed to (a) to prevent dilution 
caused by certain riskless-trading 
schemes by principal underwriters and 
contract dealers, (b) to prevent unjust 
discrimination or preferential treatment 
among buyers and (c) to ensure an 
orderly distribution system of shares by 
contract dealers by eliminating price 
competition from non-contract dealers 
who could offer investors shares at less 
than the published sales price and who 
could pay investors a little more than 
the published redemption price. 

6. Applicants assert that the 
protections intended to be afforded by 
Section 22(d) and rule 22c–1 are 
adequately addressed by the proposed 
methods for creating, redeeming and 
pricing Creation Units and pricing and 
trading Shares. Applicants state that (a) 
secondary market trading in Shares does 
not involve the Funds as parties and 
cannot result in dilution of an 
investment in Shares and (b) to the 
extent different prices exist during a 
given trading day, or from day to day, 
such variances occur as a result of third- 
party market forces but do not occur as 
a result of unjust or discriminatory 
manipulation. Finally, applicants assert 
that competitive forces in the 
marketplace should ensure that the 
margin between NAV and the price for 
the Shares in the secondary market 
remains narrow. 

Section 22(e) of the Act 
7. Section 22(e) of the Act generally 

prohibits a registered investment 
company from suspending the right of 
redemption or postponing the date of 
payment of redemption proceeds for 
more than seven days after the tender of 
a security for redemption. Applicants 
observe that the settlement of 
redemptions of Creation Units of the 
Foreign and Global Funds is contingent 
not only on the settlement cycle of the 
U.S. securities markets but also on the 
delivery cycles present in foreign 
markets for underlying foreign Portfolio 
Positions in which those Funds invest. 
Applicants have been advised that, 
under certain circumstances, the 
delivery cycles for transferring Portfolio 
Positions to redeeming investors, 
coupled with local market holiday 
schedules, will require a delivery 
process of up to fifteen (15) calendar 
days. Applicants therefore request relief 
from section 22(e) in order to provide 
payment or satisfaction of redemptions 
within a longer number of calendar days 
as required for such payment or 
satisfaction in the principal local 
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24 Applicants acknowledge that no relief obtained 
from the requirements of Section 22(e) of the Act 
will affect any obligations that it may otherwise 
have under Rule 15c6–1 under the Exchange Act. 
Rule 15c6–1 requires that most securities 
transactions be settled within three business days 
of the trade date. 

25 Certain countries in which a Fund may invest 
have historically had settlement periods of up to 15 
calendar days. 

26 Other feeder funds invested in any Master 
Fund are not seeking, and will not rely on, the 
section 22(e) relief requested herein. 

27 An ‘‘Acquiring Fund Affiliate’’ is any 
Acquiring Fund Advisor, Acquiring Fund Sub- 
Advisor, Sponsor, promoter and principal 
underwriter of an Acquiring Fund, and any person 
controlling, controlled by or under common control 
with any of these entities. ‘‘Fund Affiliate’’ is an 
investment adviser, promoter, or principal 
underwriter of a Fund or any person controlling, 

controlled by or under common control with any 
of these entities. 

28 Any reference to NASD Conduct Rule 2830 
includes any successor or replacement rule that 
may be adopted by the Financial Industry 
Regulatory Authority. 

markets where transactions in the 
Portfolio Positions of each Foreign and 
Global Fund customarily clear and 
settle, but in all cases no later than 
fifteen (15) days following the tender of 
a Creation Unit.24 

8. Applicants state that section 22(e) 
was designed to prevent unreasonable, 
undisclosed or unforeseen delays in the 
actual payment of redemption proceeds. 
Applicants assert that the protections 
intended to be afforded by Section 22(e) 
are adequately addressed by the 
proposed method and securities 
delivery cycles for redeeming Creation 
Units. Applicants state that allowing 
redemption payments for Creation Units 
of a Fund to be made within a 
maximum of fifteen (15) calendar 
days 25 would not be inconsistent with 
the spirit and intent of section 22(e).26 
Applicants represent that each Fund’s 
Prospectus and/or SAI will identify 
those instances in a given year where, 
due to local holidays, more than seven 
calendar days, up to a maximum of 
fifteen (15) calendar days, will be 
needed to deliver redemption proceeds 
and will list such holidays. Applicants 
are not seeking relief from section 22(e) 
with respect to Foreign and Global 
Funds that do not effect redemptions in- 
kind. 

Section 12(d)(1) of the Act 
9. Section 12(d)(1)(A) of the Act 

prohibits a registered investment 
company from acquiring shares of an 
investment company if the securities 
represent more than 3% of the total 
outstanding voting stock of the acquired 
company, more than 5% of the total 
assets of the acquiring company, or, 
together with the securities of any other 
investment companies, more than 10% 
of the total assets of the acquiring 
company. Section 12(d)(1)(B) of the Act 
prohibits a registered open-end 
investment company, its principal 
underwriter, or any other broker or 
dealer from selling its shares to another 
investment company if the sale will 
cause the acquiring company to own 
more than 3% of the acquired 
company’s voting stock, or if the sale 
will cause more than 10% of the 
acquired company’s voting stock to be 

owned by investment companies 
generally. 

10. Applicants request relief to permit 
Acquiring Funds to acquire Shares in 
excess of the limits in section 
12(d)(1)(A) of the Act and to permit the 
Funds, their principal underwriters and 
any Broker to sell Shares to Acquiring 
Funds in excess of the limits in section 
12(d)(l)(B) of the Act. Applicants submit 
that the proposed conditions to the 
requested relief address the concerns 
underlying the limits in section 12(d)(1), 
which include concerns about undue 
influence, excessive layering of fees and 
overly complex structures. 

11. Applicants submit that their 
proposed conditions address concerns 
regarding the potential for undue 
influence. To limit the control that an 
Acquiring Fund may have over a Fund, 
applicants propose a condition 
prohibiting the adviser of an Acquiring 
Management Company (‘‘Acquiring 
Fund Advisor’’), sponsor of an 
Acquiring Trust (‘‘Sponsor’’), any 
person controlling, controlled by, or 
under common control with the 
Acquiring Fund Advisor or Sponsor, 
and any investment company or issuer 
that would be an investment company 
but for sections 3(c)(1) or 3(c)(7) of the 
Act that is advised or sponsored by the 
Acquiring Fund Advisor, the Sponsor, 
or any person controlling, controlled by, 
or under common control with the 
Acquiring Fund Advisor or Sponsor 
(‘‘Acquiring Fund’s Advisory Group’’) 
from controlling (individually or in the 
aggregate) a Fund within the meaning of 
section 2(a)(9) of the Act. The same 
prohibition would apply to any sub- 
adviser to an Acquiring Fund 
(‘‘Acquiring Fund Sub-Advisor’’), any 
person controlling, controlled by or 
under common control with the 
Acquiring Fund Sub-Advisor, and any 
investment company or issuer that 
would be an investment company but 
for sections 3(c)(1) or 3(c)(7) of the Act 
(or portion of such investment company 
or issuer) advised or sponsored by the 
Acquiring Fund Sub-Advisor or any 
person controlling, controlled by or 
under common control with the 
Acquiring Fund Sub-Advisor 
(‘‘Acquiring Fund’s Sub-Advisory 
Group’’). 

12. Applicants propose a condition to 
ensure that no Acquiring Fund or 
Acquiring Fund Affiliate 27 (except to 

the extent it is acting in its capacity as 
an investment adviser to a Fund) will 
cause a Fund to purchase a security in 
an offering of securities during the 
existence of an underwriting or selling 
syndicate of which a principal 
underwriter is an Underwriting Affiliate 
(‘‘Affiliated Underwriting’’). An 
‘‘Underwriting Affiliate’’ is a principal 
underwriter in any underwriting or 
selling syndicate that is an officer, 
director, member of an advisory board, 
Acquiring Fund Advisor, Acquiring 
Fund Sub-Advisor, employee or 
Sponsor of the Acquiring Fund, or a 
person of which any such officer, 
director, member of an advisory board, 
Acquiring Fund Advisor, Acquiring 
Fund Sub-Advisor, employee or 
Sponsor is an affiliated person (except 
any person whose relationship to the 
Fund is covered by section 10(f) of the 
Act is not an Underwriting Affiliate). 

13. Applicants propose several 
conditions to address the potential for 
layering of fees. Applicants note that the 
Board of any Acquiring Management 
Company, including a majority of the 
directors or trustees who are not 
‘‘interested persons’’ within the 
meaning of section 2(a)(19) of the Act 
(for any Board, the ‘‘Independent 
Trustees’’), will be required to find that 
the advisory fees charged under the 
contract are based on services provided 
that will be in addition to, rather than 
duplicative of, services provided under 
the advisory contract of any Fund in 
which the Acquiring Management 
Company may invest. Applicants also 
state that any sales charges and/or 
service fees charged with respect to 
shares of an Acquiring Fund will not 
exceed the limits applicable to a fund of 
funds as set forth in NASD Conduct 
Rule 2830.28 

14. Applicants submit that the 
proposed arrangement will not create an 
overly complex fund structure. 
Applicants note that a Fund will be 
prohibited from acquiring securities of 
any investment company or company 
relying on section 3(c)(1) or 3(c)(7) of 
the Act in excess of the limits contained 
in section 12(d)(1)(A) of the Act, except 
to the extent permitted by exemptive 
relief from the Commission permitting 
the Fund to purchase shares of other 
investment companies for short-term 
cash management purposes. 

15. To ensure that an Acquiring Fund 
is aware of the terms and conditions of 
the requested order, the Acquiring 
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29 Applicants anticipate that most Acquiring 
Funds will purchase Shares in the secondary 
market and will not purchase or redeem Creation 
Units directly from a Fund. To the extent that 
purchases and sales of Shares occur in the 
secondary market and not through principal 
transactions directly between an Acquiring Fund 
and a Fund, relief from section 17(a) would not be 
necessary. However, the requested relief would 
apply to direct sales of Shares in Creation Units by 
a Fund to an Acquiring Fund and redemptions of 
those Shares in Creation Units. The requested relief 
is intended to cover transactions that would 
accompany such sales and redemptions. Applicants 
are not seeking relief from section 17(a) for, and the 
requested relief will not apply to, transactions 
where a Fund could be deemed an affiliated person, 
or an affiliated person of an affiliated person of an 
Acquiring Fund because an investment adviser to 
the Funds is also an investment adviser to that 
Acquiring Fund. 

30 Applicants acknowledge that the receipt of 
compensation by (a) an affiliated person of an 
Acquiring Fund, or an affiliated person of such 
person, for the purchase by the Acquiring Fund of 
Shares of a Fund or (b) an affiliated person of a 
Fund, or an affiliated person of such person, for the 
sale by the Fund of its Shares to an Acquiring Fund, 
may be prohibited by section 17(e)(1) of the Act. 
The Acquiring Fund Agreement also will include 
this acknowledgment. 

Funds must enter into an agreement 
with the respective Funds (‘‘Acquiring 
Fund Agreement’’). The Acquiring Fund 
Agreement will include an 
acknowledgement from the Acquiring 
Fund that it may rely on the order only 
to invest in a Fund and not in any other 
investment company. 

16. Applicants also are seeking relief 
from sections 12(d)(1)(A) and 
12(d)(1)(B) to the extent necessary to 
permit the Feeder Funds to perform 
creations and redemptions of Shares in- 
kind in a master-feeder structure. 
Applicants assert that this structure is 
substantially identical to traditional 
master-feeder structures permitted 
pursuant to the exception provided in 
section 12(d)(1)(E) of the Act. Section 
12(d)(1)(E) provides that the percentage 
limitations of sections 12(d)(1)(A) and 
(B) will not apply to a security issued 
by an investment company (in this case, 
the shares of the applicable Master 
Fund) if, among other things, that 
security is the only investment security 
held in the investing fund’s portfolio (in 
this case, the Feeder Fund’s portfolio). 
Applicants believe the proposed master- 
feeder structure complies with section 
12(d)(1)(E) because each Feeder Fund 
will hold only investment securities 
issued by its corresponding Master 
Fund; however, the Feeder Funds may 
receive securities other than securities 
of its corresponding Master Fund if a 
Feeder Fund accepts an in-kind 
creation. To the extent that a Feeder 
Fund may be deemed to be holding both 
shares of the Master Fund and other 
securities, applicants request relief from 
sections 12(d)(1)(A) and (B). The Feeder 
Funds would operate in compliance 
with all other provisions of section 
12(d)(1)(E). 

Section 17(a) of the Act 
17. Section 17(a) of the Act generally 

prohibits an affiliated person of a 
registered investment company, or an 
affiliated person of such person 
(‘‘Second Tier Affiliates’’), from selling 
any security to or purchasing any 
security from the company. Section 
2(a)(3) of the Act defines ‘‘affiliated 
person’’ to include any person directly 
or indirectly owning, controlling, or 
holding with power to vote 5% or more 
of the outstanding voting securities of 
the other person and any person directly 
or indirectly controlling, controlled by, 
or under common control with, the 
other person. Section 2(a)(9) of the Act 
defines ‘‘control’’ as ‘‘the power to 
exercise a controlling influence over the 
management or policies’’ of the fund 
and provides that a control relationship 
will be presumed where one person 
owns more than 25% of another 

person’s voting securities. The Funds 
may be deemed to be controlled by the 
Adviser or an entity controlling, 
controlled by or under common control 
with the Adviser and hence affiliated 
persons of each other. In addition, the 
Funds may be deemed to be under 
common control with any other 
registered investment company (or 
series thereof) advised by the Adviser or 
an entity controlling, controlled by or 
under common control with the Adviser 
(an ‘‘Affiliated Fund’’). 

18. Applicants request an exemption 
under sections 6(c) and 17(b) of the Act 
from sections 17(a)(1) and 17(a)(2) of the 
Act to permit in-kind purchases and 
redemptions of Creation Units from the 
Funds by persons that are affiliated 
persons or Second Tier Affiliates of the 
Funds solely by virtue of one or more 
of the following: (a) Holding 5% or 
more, or more than 25%, of the Shares 
of a Trust of one or more Funds; (b) 
having an affiliation with a person with 
an ownership interest described in (a); 
or (c) holding 5% or more, or more than 
25%, of the shares of one or more 
Affiliated Funds. Applicants also 
request an exemption in order to permit 
each Fund to sell Shares to and redeem 
Shares from, and engage in the in-kind 
transactions that would accompany 
such sales and redemptions with, any 
Acquiring Fund of which the Fund is an 
affiliated person or Second-Tier 
Affiliate.29 

19. Applicants assert that no useful 
purpose would be served by prohibiting 
such affiliated persons or Second Tier 
Affiliates from making in-kind 
purchases or in-kind redemptions of 
Shares of a Fund in Creation Units. Both 
the deposit procedures for in-kind 
purchases of Creation Units and the 
redemption procedures for in-kind 
redemptions will be the same for all 
purchases and redemptions. Deposit 
Instruments and Redemption 
Instruments will be valued in the same 
manner as those Portfolio Positions 

currently held by the relevant Funds, or 
their respective Master Funds, and the 
valuation of the Deposit Instruments 
and Redemption Instruments will be 
made in an identical manner regardless 
of the identity of the purchaser or 
redeemer. Applicants do not believe 
that in-kind purchases and redemptions 
will result in abusive self-dealing or 
overreaching of the Fund. 

20. Applicants also submit that the 
sale of Shares to and redemption of 
Shares from an Acquiring Fund satisfies 
the standards for relief under sections 
17(b) and 6(c) of the Act. Applicants 
note that any consideration paid for the 
purchase or redemption of Shares 
directly from a Fund will be based on 
the NAV of the Fund. 30 The Acquiring 
Fund Agreement will require any 
Acquiring Fund that purchases Creation 
Units directly from a Fund to represent 
that the purchase will be in compliance 
with its investment restrictions and 
consistent with the investment policies 
set forth in its registration statement. 

21. In addition, to the extent that a 
Fund operates in a master-feeder 
structure, applicants also request relief 
permitting the Feeder Funds to engage 
in in-kind creations and redemptions 
with the applicable Master Fund. 
Applicants state that the request for 
relief described above would not be 
sufficient to permit such transactions 
because the Feeder Funds and the 
applicable Master Fund could also be 
affiliated by virtue of having the same 
investment adviser. However, 
applicants believe that in-kind creations 
and redemptions between a Feeder 
Fund and a Master Fund advised by the 
same investment adviser do not involve 
‘‘overreaching’’ by an affiliated person. 
Applicants represent that such 
transactions will occur only at the 
Feeder Fund’s proportionate share of 
the Master Fund’s net assets, and the 
distributed securities will be valued in 
the same manner as they are valued for 
the purposes of calculating the 
applicable Master Fund’s NAV. Further, 
all such transactions will be effected 
with respect to pre-determined 
securities and on the same terms with 
respect to all investors. Finally, such 
transaction would only occur as a result 
of, and to effectuate, a creation or 
redemption transaction between the 
Feeder Fund and a third-party investor. 
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Applicants state that, in effect, the 
Feeder Fund will serve as a conduit 
through which creation and redemption 
orders by Authorized Participants will 
be effected. 

22. Applicants believe that: (a) With 
respect to the relief requested pursuant 
to section 17(b), the proposed 
transactions are fair and reasonable, and 
do not involve overreaching on the part 
of any person concerned, the proposed 
transactions are consistent with the 
policy of each Fund and, where 
applicable, Acquiring Fund, and the 
proposed transactions are consistent 
with the general purposes of the Act; 
and (b) with respect to the relief 
requested pursuant to section 6(c), the 
requested exemption for the proposed 
transactions is appropriate in the public 
interest and consistent with the 
protection of investors and the purposes 
fairly intended by the policy and 
provisions of the Act. 

Applicants’ Conditions 
Applicants agree that any order of the 

Commission granting the requested 
relief will be subject to the following 
conditions: 

A. Actively-Managed Exchange-Traded 
Fund Relief 

1. Neither the Trust nor any Fund will 
be advertised or marketed as an open- 
end investment company or mutual 
fund. Any advertising material that 
describes the purchase or sale of 
Creation Units or refers to redeemability 
will prominently disclose that the 
Shares are not individually redeemable 
and that owners of the Shares may 
acquire those Shares from the Fund and 
tender those Shares for redemption to 
the Fund in Creation Units only. 

2. The Web site, which is and will be 
publicly accessible at no charge, will 
contain, on a per Share basis for each 
Fund, the prior Business Day’s NAV and 
the market closing price or the Bid/Ask 
Price, and a calculation of the premium 
or discount of the market closing price 
or Bid/Ask Price against such NAV. 

3. As long as a Fund operates in 
reliance on the requested order, its 
Shares will be listed on a Listing 
Market. 

4. On each Business Day, before 
commencement of trading in Shares on 
a Fund’s Listing Market, the Fund will 
disclose on the Web site the identities 
and quantities of the Portfolio Positions 
held by the Fund, or its respective 
Master Fund, that will form the basis for 
the Fund’s calculation of NAV at the 
end of the Business Day. 

5. The Adviser or any Sub-Advisers, 
directly or indirectly, will not cause any 
Authorized Participant (or any investor 

on whose behalf an Authorized 
Participant may transact with the Fund) 
to acquire any Deposit Instrument for a 
Fund, or its respective Master Fund, 
through a transaction in which the 
Fund, or its respective Master Fund, 
could not engage directly. 

6. The requested relief to permit ETF 
operations will expire on the effective 
date of any Commission rule under the 
Act that provides relief permitting the 
operation of actively-managed 
exchange-traded funds, other than the 
Master-Feeder Relief. 

B. Section 12(d)(1) Relief 
7. The members of an Acquiring 

Fund’s Advisory Group will not control 
(individually or in the aggregate) a 
Fund, or its respective Master Fund, 
within the meaning of section 2(a)(9) of 
the Act. The members of an Acquiring 
Fund’s Sub-Advisory Group will not 
control (individually or in the aggregate) 
a Fund, or its respective Master Fund, 
within the meaning of section 2(a)(9) of 
the Act. If, as a result of a decrease in 
the outstanding voting securities of a 
Fund, the Acquiring Fund’s Advisory 
Group or the Acquiring Fund’s Sub- 
Advisory Group, each in the aggregate, 
becomes a holder of more than 25 
percent of the outstanding voting 
securities of a Fund, it will vote its 
Shares of the Fund in the same 
proportion as the vote of all other 
holders of that Fund’s Shares. This 
condition does not apply to the 
Acquiring Fund’s Sub-Advisory Group 
with respect to a Fund, or its respective 
Master Fund, for which the Acquiring 
Fund Sub-Advisor or a person 
controlling, controlled by, or under 
common control with the Acquiring 
Fund Sub-Advisor acts as the 
investment adviser within the meaning 
of section 2(a)(20)(A) of the Act. 

8. No Acquiring Fund or Acquiring 
Fund Affiliate will cause any existing or 
potential investment by the Acquiring 
Fund in a Fund to influence the terms 
of any services or transactions between 
the Acquiring Fund or an Acquiring 
Fund Affiliate and the Fund, or its 
respective Master Fund, or a Fund 
Affiliate. 

9. The Board of an Acquiring 
Management Company, including a 
majority of the Independent Trustees, 
will adopt procedures reasonably 
designed to ensure that the Acquiring 
Fund Advisor and any Acquiring Fund 
Sub-Advisor are conducting the 
investment program of the Acquiring 
Management Company without taking 
into account any consideration received 
by the Acquiring Management Company 
or an Acquiring Fund Affiliate from a 
Fund, or its respective Master Fund, or 

a Fund Affiliate in connection with any 
services or transactions. 

10. Once an investment by an 
Acquiring Fund in the Shares of a Fund 
exceeds the limits in section 
l2(d)(1)(A)(i) of the Act, the Board of the 
Fund, or its respective Master Fund, 
including a majority of the Independent 
Trustees, will determine that any 
consideration paid by the Fund, or its 
respective Master Fund, to an Acquiring 
Fund or an Acquiring Fund Affiliate in 
connection with any services or 
transactions: (i) Is fair and reasonable in 
relation to the nature and quality of the 
services and benefits received by the 
Fund, or its respective Master Fund; (ii) 
is within the range of consideration that 
the Fund would be required to pay to 
another unaffiliated entity in connection 
with the same services or transactions; 
and (iii) does not involve overreaching 
on the part of any person concerned. 
This condition does not apply with 
respect to any services or transactions 
between a Fund, or its respective Master 
Fund, and its investment adviser(s), or 
any person controlling, controlled by or 
under common control with such 
investment adviser(s). 

11. No Acquiring Fund or Acquiring 
Fund Affiliate (except to the extent it is 
acting in its capacity as an investment 
adviser to a Fund) will cause the Fund, 
or its respective Master Fund, to 
purchase a security in any Affiliated 
Underwriting. 

12. The Board of a Fund, or its 
respective Master Fund, including a 
majority of the Independent Trustees, 
will adopt procedures reasonably 
designed to monitor any purchases of 
securities by the Fund, or its respective 
Master Fund, in an Affiliated 
Underwriting, once an investment by an 
Acquiring Fund in the securities of the 
Fund exceeds the limit of section 
12(d)(1)(A)(i) of the Act, including any 
purchases made directly from an 
Underwriting Affiliate. The Board of the 
Fund will review these purchases 
periodically, but no less frequently than 
annually, to determine whether the 
purchases were influenced by the 
investment by the Acquiring Fund in 
the Fund. The Board of the Fund will 
consider, among other things: (i) 
Whether the purchases were consistent 
with the investment objectives and 
policies of the Fund, or its respective 
Master Fund; (ii) how the performance 
of securities purchased in an Affiliated 
Underwriting compares to the 
performance of comparable securities 
purchased during a comparable period 
of time in underwritings other than 
Affiliated Underwritings or to a 
benchmark such as a comparable market 
index; and (iii) whether the amount of 
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1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 
3 The Guide is available at http://www.dtcc.com/ 

∼/media/Files/Downloads/legal/service-guides/
Settlement.ashx. 

4 Terms not defined herein have the meaning set 
forth in DTC’s Rules & Procedures (the ‘‘Rules’’) 
available at http://www.dtcc.com/en/legal/rules- 
and-procedures.aspx. 

securities purchased by the Fund, or its 
respective Master Fund, in Affiliated 
Underwritings and the amount 
purchased directly from an 
Underwriting Affiliate have changed 
significantly from prior years. The 
Board of the Fund will take any 
appropriate actions based on its review, 
including, if appropriate, the institution 
of procedures designed to ensure that 
purchases of securities in Affiliated 
Underwritings are in the best interest of 
shareholders of the Fund. 

13. Each Fund, or its respective 
Master Fund, will maintain and 
preserve permanently in an easily 
accessible place a written copy of the 
procedures described in the preceding 
condition, and any modifications to 
such procedures, and will maintain and 
preserve for a period of not less than six 
years from the end of the fiscal year in 
which any purchase in an Affiliated 
Underwriting occurred, the first two 
years in an easily accessible place, a 
written record of each purchase of 
securities in Affiliated Underwritings, 
once an investment by an Acquiring 
Fund in the securities of the Fund 
exceeds the limit of section 
12(d)(1)(A)(i) of the Act, setting forth 
from whom the securities were 
acquired, the identity of the 
underwriting syndicate’s members, the 
terms of the purchase, and the 
information or materials upon which 
the determinations of the Board of the 
Fund were made. 

14. Before investing in Shares of a 
Fund in excess of the limits in section 
12(d)(1)(A), each Acquiring Fund and 
the Fund will execute an Acquiring 
Fund Agreement stating, without 
limitation, that their Boards and their 
investment adviser(s), or their Sponsors 
or trustees (‘‘Trustee’’), as applicable, 
understand the terms and conditions of 
the requested order, and agree to fulfill 
their responsibilities under the 
requested order. At the time of its 
investment in Shares of a Fund in 
excess of the limit in section 
12(d)(1)(A)(i), an Acquiring Fund will 
notify the Fund of the investment. At 
such time, the Acquiring Fund will also 
transmit to the Fund a list of the names 
of each Acquiring Fund Affiliate and 
Underwriting Affiliate. The Acquiring 
Fund will notify the Fund of any 
changes to the list of the names as soon 
as reasonably practicable after a change 
occurs. The Fund and the Acquiring 
Fund will maintain and preserve a copy 
of the requested order, the Acquiring 
Fund Agreement, and the list with any 
updated information for the duration of 
the investment and for a period of not 
less than six years thereafter, the first 
two years in an easily accessible place. 

15. The Acquiring Fund Advisor, 
Trustee or Sponsor, as applicable, will 
waive fees otherwise payable to it by the 
Acquiring Fund in an amount at least 
equal to any compensation (including 
fees received pursuant to any plan 
adopted under rule 12b-l under the Act) 
received from the Fund, or its respective 
Master Fund, by the Acquiring Fund 
Advisor, Trustee or Sponsor, or an 
affiliated person of the Acquiring Fund 
Advisor, Trustee or Sponsor, other than 
any advisory fees paid to the Acquiring 
Fund Advisor, Trustee or Sponsor, or its 
affiliated person by the Fund, or its 
respective Master Fund, in connection 
with the investment by the Acquiring 
Fund in the Fund. Any Acquiring Fund 
Sub-Advisor will waive fees otherwise 
payable to the Acquiring Fund Sub- 
Advisor, directly or indirectly, by the 
Acquiring Management Company in an 
amount at least equal to any 
compensation received from a Fund, or 
its respective Master Fund, by the 
Acquiring Fund Sub-Advisor, or an 
affiliated person of the Acquiring Fund 
Sub-Advisor, other than any advisory 
fees paid to the Acquiring Fund Sub- 
Advisor or its affiliated person by the 
Fund, or its respective Master Fund, in 
connection with any investment by the 
Acquiring Management Company in the 
Fund made at the direction of the 
Acquiring Fund Sub-Advisor. In the 
event that the Acquiring Fund Sub- 
Advisor waives fees, the benefit of the 
waiver will be passed through to the 
Acquiring Management Company. 

16. Any sales charges and/or service 
fees charged with respect to shares of an 
Acquiring Fund will not exceed the 
limits applicable to a fund of funds as 
set forth in NASD Conduct Rule 2830. 

17. No Fund, or its respective Master 
Fund, will acquire securities of any 
other investment company or company 
relying on section 3(c)(1) or 3(c)(7) of 
the Act in excess of the limits contained 
in section 12(d)(1)(A) of the Act, except 
to the extent (i) the Fund, or its 
respective Master Fund, acquires 
securities of another investment 
company pursuant to exemptive relief 
from the Commission permitting the 
Fund, or its respective Master Fund, to 
acquire securities of one or more 
investment companies for short-term 
cash management purposes or (ii) the 
Fund acquires securities of the Master 
Fund pursuant to the Master–Feeder 
Relief. 

18. Before approving any advisory 
contract under section 15 of the Act, the 
Board of of each Acquiring Management 
Company, including a majority of the 
Independent Trustees, will find that the 
advisory fees charged under such 
advisory contract are based on services 

provided that will be in addition to, 
rather than duplicative of, the services 
provided under the advisory contract(s) 
of any Fund, or its respective Master 
Fund, in which the Acquiring 
Management Company may invest. 
These findings and their basis will be 
recorded fully in the minute books of 
the appropriate Acquiring Management 
Company. 

For the Commission, by the Division of 
Investment Management, under delegated 
authority. 
Kevin M. O’Neill, 
Deputy Secretary. 
[FR Doc. 2014–08131 Filed 4–10–14; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–71886; File No. SR–DTC– 
2014–04] 

Self-Regulatory Organizations; The 
Depository Trust Company; Notice of 
Filing of Proposed Rule Change To 
Effect Changes to the DTC Settlement 
Service Guide Relating to the 
Automated Customer Account 
Transfer Service of National Securities 
Clearing Corporation 

April 7, 2014. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’) 1 and Rule 19b–4 thereunder,2 
notice is hereby given that on March 28, 
2014, The Depository Trust Company 
(‘‘DTC’’) filed with the Securities and 
Exchange Commission (‘‘Commission’’) 
the proposed rule change described in 
Items I, II and III below, which Items 
have been prepared primarily by DTC. 
The Commission is publishing this 
notice to solicit comments on the 
proposed rule change from interested 
persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The proposed rule change consists of 
conforming changes to the DTC 
Settlement Service Guide (the 
‘‘Guide’’) 3 with respect to proposed 
changes in the Automated Customer 
Account Transfer Service (‘‘ACATS’’) of 
its affiliate, National Securities Clearing 
Corporation (‘‘NSCC’’).4 
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5 For purposes of this rule filing, ‘‘customer’’ 
refers to an accountholder of a DTC Participant 
whose account is transferred to another DTC 
Participant by an ACATS transaction. 

6 These adjustments reduce a Participant’s 
Collateral Monitor with respect to its net ACATS 
short positions on at the start of ACATS settlement 
date. The Participant then receives credit in its 
Collateral Monitor for ACATS deliveries as they 
occur throughout the day. 

7 Memo Seg is offered by DTC to its Participants 
to support their control of fully-paid customer 
securities, although its effectiveness for that 
purpose depends entirely on the Participant’s 
management of its accounts. 

8 Please see the Guide for additional information 
regarding Memo Seg under the ‘‘Memo Segregation’’ 
section available at www.dtcc.com. 

9 Securities received through the ACATS 
Settlement Accounting Operation are not counted 
as part of the Participant’s Collateral Monitor, 
unless and until the receiving Participant, in 
accordance with the Rules, designates those 
securities as Net Additions (NA). 

10 In this regard, a Participant accepting an 
ACATS free delivery automatically designates the 
subject securities as MA securities, not subject to 
any lien or claim of DTC. Therefore, such securities 
are not counted in the Collateral Monitor of the 
Participant. It should be noted that the Participant 
may re-designate the securities as NA or deliver 
them versus payment in which case these securities 
would be counted in the Collateral Monitor. 

11 15 U.S.C. 78q–1(b)(3)(F). 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, 
DTC included statements concerning 
the purpose of and basis for the 
proposed rule change, and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. DTC 
has prepared summaries, set forth in 
sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements. 

(A) Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 

i. Background 
ACATS is an NSCC service that 

interfaces with DTC for the delivery of 
customer 5 securities from the account 
of one DTC Participant (that is also an 
NSCC Member) to another DTC 
Participant (that is also an NSCC 
Member). NSCC has proposed a 
redesign of ACATS (under NSCC rule 
filing SR–NSCC–2014–04, the ‘‘NSCC 
Proposal’’) which, if approved, will 
require conforming changes to DTC’s 
Procedures. Under the NSCC Proposal, 
customer account transfers with respect 
to two types of DTC-eligible securities 
will be processed through a new NSCC 
accounting operation (to be known as 
the ‘‘ACATS Settlement Accounting 
Operation’’) on an ACATS Settlement 
Date (as defined therein). 

The key provision of the NSCC 
Proposal impacting DTC is that ACATS 
transactions will no longer have an 
associated incentive charge in NSCC’s 
system so that such an ACATS transfer 
will have no related funds settlement 
risk to either NSCC or DTC. In this 
regard, ACATS transfers will be entirely 
free of payment on the books of DTC. 
Accordingly, DTC proposes to change 
its procedures set forth in the Guide as 
described below. The proposal also 
includes clarifications in the Guide with 
respect to the protection of customer 
securities processed through ACATS. 

ii. Proposed DTC Rule Changes 

Elimination of Short Cover Charge 
An ‘‘ACATS short cover charge’’ is a 

dollar amount guaranteed by NSCC to 
DTC for the value of securities delivered 

from a Participant’s DTC account to 
NSCC for processing by NSCC through 
its Continuous Net Settlement system 
(‘‘CNS’’). Because ACATS transfers will 
be entirely free of payment under the 
NSCC proposal as described above, a 
provision in the Guide relating to the 
processing of ‘‘ACATS short cover 
charges’’ will be deleted, with related 
adjustments to references to the DTC 
Collateral Monitor.6 

Long Allocations 
At NSCC, under current rules, long 

allocations of securities made via CNS 
may be reversed if the NSCC Member 
receiving the securities fails to meet its 
NSCC money settlement obligation. 
Because ACATS transactions will not 
generate any funds settlement 
obligations, this reversal is eliminated. 
The provision in the Guide describing 
the NSCC reversal will be deleted. 

Memo Seg Optionality 
Memo Seg is a systemic mechanism 

that allows Participants to prevent 
inventory that is not subject to a lien or 
claim of DTC (‘‘Minimum Amount’’ or 
‘‘MA’’) from falling below a certain 
number of units.7 In order to extend the 
Memo Seg option to securities received 
in ACATS transfers, the Guide would be 
revised to provide that a Participant 
may increase its number of units 
designated for protection under Memo 
Seg to reflect ACATS receipts.8 

Clarification With Respect to MA 
Securities 

ACATS transfers are not subject to 
any lien or claims by DTC because they 
are transferred free of payment on the 
books of DTC. Upon receipt into a 
Participant account, the securities 
constitute MA securities pursuant to the 
Rules.9 The Guide uses the term 
‘‘Deemed MA’’ to reflect this condition. 
This terminology is no longer necessary 
because, under the NSCC Proposal, no 
funds obligations attach to the ACATS 
transaction. Accordingly, the term 

‘‘Deemed MA’’ will be deleted from the 
Guide; a new section of the Guide will 
confirm that ACATS securities received 
by a Participant will, by virtue of this 
transfer, be credited to the receiving 
account as MA.10 

Other Clarifications 

The Guide will be revised to clarify 
the descriptions of CNS Short Covers 
and Long Allocations and their effect on 
Participant collateral and the Collateral 
Monitor. 

iii. Implementation Timeframe 

The effective date of the proposed 
Rule change will be announced via a 
DTC Important Notice and will be 
implemented concurrently with the 
implementation by NSCC of the ACATS 
enhancements, if approved. 

2. Statutory Basis 

The proposed rule change provides 
for enhancements relating to the 
processing of customer securities which 
would support finality of transfers of 
customer securities. Therefore, DTC 
believes the proposed rule change is 
consistent with the requirements of the 
Act and the rules and regulations 
thereunder applicable to DTC, in 
particular Section 17A(b)(3)(F) 11 of the 
Act which requires that the Rules be 
designed to promote the prompt and 
accurate clearance and settlement of 
securities transactions and, in general, 
to protect investors and the public 
interest. 

(B) Self-Regulatory Organization’s 
Statement on Burden on Competition 

DTC believes that the proposed rule 
change would not impose any burden 
on competition as it applies to all 
Participants that utilize the ACATS 
service and the new process has been 
developed in close coordination with 
the industry. 

(C) Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

Written comments relating to the 
proposed rule change have not yet been 
solicited or received with respect to this 
filing. 
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12 17 CFR 200.30–3(a)(12). 
1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 

3 A Managed Fund Share is a security that 
represents an interest in an investment company 
registered under the Investment Company Act of 
1940 (15 U.S.C. 80a–1) (the ‘‘1940 Act’’) organized 
as an open-end investment company or similar 
entity that invests in a portfolio of securities 
selected by its investment adviser consistent with 
its investment objectives and policies. In contrast, 
an open-end investment company that issues Index 
Fund Shares, listed and traded on the Exchange 
under Nasdaq Rule 5705, seeks to provide 
investment results that correspond generally to the 
price and yield performance of a specific foreign or 
domestic stock index, fixed income securities index 
or combination thereof. 

4 The Commission approved Nasdaq Rule 5735 
(formerly Nasdaq Rule 4420(o)) in Securities 
Exchange Act Release No. 57962 (June 13, 2008), 73 
FR 35175 (June 20, 2008) (SR–NASDAQ–2008–039). 
There are already multiple actively-managed funds 
listed on the Exchange; see, e.g., Securities 
Exchange Act Release Nos. 69464 (April 26, 2013), 
78 FR 25774 (May 2, 2013) (SR–NASDAQ–2013– 
036) (order approving listing and trading of First 
Trust Senior Loan Fund); 66489 (February 29, 
2012), 77 FR 13379 (March 6, 2012) (SR–NASDAQ– 
2012–004) (order approving listing and trading of 
WisdomTree Emerging Markets Corporate Bond 
Fund). Additionally, the Commission has 
previously approved the listing and trading of a 
number of actively-managed funds on NYSE Arca, 
Inc. pursuant to Rule 8.600 of that exchange. See, 
e.g., Securities Exchange Act Release No. 68870 
(February 8, 2013), 78 FR 11245 (February 15, 2013) 
(SR–NYSEArca–2012–139) (order approving listing 
and trading of First Trust Preferred Securities and 
Income ETF). The Exchange believes the proposed 
rule change raises no significant issues not 
previously addressed in those prior Commission 
orders. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 45 days of the date of 
publication of this notice in the Federal 
Register or within such longer period 
up to 90 days (i) as the Commission may 
designate if it finds such longer period 
to be appropriate and publishes its 
reasons for so finding or (ii) as to which 
the self-regulatory organization 
consents, the Commission will: 

(A) By order approve or disapprove 
such proposed rule change, or 

(B) institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s Internet 
comment form (http://www.sec.gov/
rules/sro.shtml); or 

• Send an email to rule-comments@
sec.gov. Please include File No. SR– 
DTC–2014–04 on the subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Secretary, Securities and Exchange 
Commission, 100 F Street NE., 
Washington, DC 20549–1090. 
All submissions should refer to File No. 
SR–DTC–2014–04. This file number 
should be included on the subject line 
if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for Web site viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE., 
Washington, DC 20549, on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of such 
filings also will be available for 

inspection and copying at the principal 
office of DTC and on DTC’s Web site at 
http://dtcc.com/legal/sec-rule- 
filings.aspx. All comments received will 
be posted without change; the 
Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File No. SR–DTC–2014– 
04 and should be submitted on or before 
May 2, 2014. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.12 
Kevin M. O’Neill, 
Deputy Secretary. 
[FR Doc. 2014–08121 Filed 4–10–14; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–71892; File No. SR– 
NASDAQ–2014–027] 

Self-Regulatory Organizations; The 
NASDAQ Stock Market LLC; Notice of 
Filing of Proposed Rule Change 
Relating to the Listing and Trading of 
the Shares of the PowerShares Multi- 
Strategy Alternative Portfolio, a series 
of PowerShares Actively Managed 
Exchange-Traded Fund Trust 

April 7, 2014. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’),1 and Rule 19b–4 thereunder,2 
notice is hereby given that on March 24, 
2014, The NASDAQ Stock Market LLC 
(‘‘Nasdaq’’ or the ‘‘Exchange’’) filed with 
the Securities and Exchange 
Commission (‘‘Commission’’) the 
proposed rule change as described in 
Items I, II, and III below, which Items 
have been prepared by Nasdaq. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of the Substance 
of the Proposed Rule Change 

Nasdaq proposes to list and trade the 
shares of the PowerShares Multi- 
Strategy Alternative Portfolio (the 
‘‘Fund’’), a series of PowerShares 
Actively Managed Exchange-Traded 
Fund Trust (the ‘‘Trust’’), under Nasdaq 
Rule 5735 (‘‘Managed Fund Shares’’). 
The shares of the Fund are collectively 
referred to herein as the ‘‘Shares.’’ 

The text of the proposed rule change 
is available at http://
nasdaq.cchwallstreet.com/, at Nasdaq’s 
principal office, and at the 
Commission’s Public Reference Room. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, 
Nasdaq included statements concerning 
the purpose of, and basis for, the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. 
Nasdaq has prepared summaries, set 
forth in Sections A, B, and C below, of 
the most significant aspects of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
The Exchange proposes to list and 

trade the Shares of the Fund under 
Nasdaq Rule 5735, which governs the 
listing and trading of Managed Fund 
Shares 3 on the Exchange.4 The Fund 
will be an actively managed exchange- 
traded fund (‘‘ETF’’) that will use 
proprietary portfolio management 
techniques in an effort to exceed a 
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5 See Registration Statement for the Trust, filed on 
November 27, 2013 (File Nos. 333–147622 and 811– 
22148). The descriptions of the Fund and the 
Shares contained herein are based, in part, on 
information in the Registration Statement. In 
addition, the Commission has issued an order 
granting certain exemptive relief to the Trust under 
the1940 Act. See Investment Company Act Release 
No. 28171 (February 27, 2008) (File No. 812–13386) 
(‘‘Exemptive Order’’). 

6 No sub-adviser has been selected as of the date 
of this filing. 

7 An investment adviser to an open-end fund is 
required to be registered under the Investment 
Advisers Act of 1940 (the ‘‘Advisers Act’’). As a 
result, the Adviser and any Sub-Adviser and their 
related personnel are subject to the provisions of 
Rule 204A–1 under the Advisers Act relating to 
codes of ethics. This Rule requires investment 
advisers to adopt a code of ethics that reflects the 
fiduciary nature of the relationship to clients as 
well as compliance with other applicable securities 
laws. Accordingly, procedures designed to prevent 

the communication and misuse of non-public 
information by an investment adviser must be 
consistent with Rule 204A–1 under the Advisers 
Act. In addition, Rule 206(4)–7 under the Advisers 
Act makes it unlawful for an investment adviser to 
provide investment advice to clients unless such 
investment adviser has (i) adopted and 
implemented written policies and procedures 
reasonably designed to prevent violation, by the 
investment adviser and its supervised persons, of 
the Advisers Act and the Commission rules adopted 
thereunder; (ii) implemented, at a minimum, an 
annual review regarding the adequacy of the 
policies and procedures established pursuant to 
subparagraph (i) above and the effectiveness of their 
implementation; and (iii) designated an individual 
(who is a supervised person) responsible for 
administering the policies and procedures adopted 
under subparagraph (i) above. 

8 No Sub-Adviser will be a broker-dealer. Any 
Sub-Adviser to the Fund will comply with these 
representations and undertakings as a condition to 
acting as sub-adviser to the Fund. 

9 The term ‘‘under normal market conditions’’ as 
used herein includes, but is not limited to, the 
absence of adverse market, economic, political or 
other conditions, including extreme volatility or 
trading halts in the securities markets or the 
financial markets generally; operational issues 
causing dissemination of inaccurate market 
information; or force majeure type events such as 
systems failure, natural or man-made disaster, act 
of God, armed conflict, act of terrorism, riot or labor 
disruption or any similar intervening circumstance. 
In periods of extreme market disturbance, the Fund 
may take temporary defensive positions, by 
overweighting its portfolio in cash/cash-like 
instruments; however, to the extent possible, the 
Adviser would continue to seek to achieve the 
Fund’s investment objective. 

10 These equity securities, including exchange- 
traded equity securities of registered investment 
companies, and equity index futures will be traded 
on U.S. exchanges or non-U.S. exchanges that are 
ISG members. 

11 Currency futures contracts will be traded on 
U.S. exchanges or non-U.S. exchanges that are ISG 
members. Currency forward contracts will be traded 
over-the-counter. 

12 Index options will be traded on U.S. exchanges 
or non-U.S. exchanges that are ISG members. 

13 These futures contracts will be traded on U.S. 
exchanges or non-U.S. exchanges that are ISG 
members. 

benchmark index comprised of 
securities and other investments similar 
to those held by the Fund (the 
‘‘benchmark’’). The Shares will be 
offered by the Trust, which was 
established as a Delaware statutory trust 
on November 6, 2007. The Trust is 
registered with the Commission as an 
investment company and has filed a 
post-effective amendment to its 
registration statement on Form N–1A 
(‘‘Registration Statement’’) with the 
Commission.5 The Fund is a series of 
the Trust. All of the exchange-listed 
securities and derivatives held by the 
Fund, or indirectly held through a 
wholly-owned subsidiary controlled by 
the Fund and organized under the laws 
of the Cayman Islands (referred to 
herein as the ‘‘Subsidiary’’), will be 
traded in a principal trading market that 
is a member of the Intermarket 
Surveillance Group (‘‘ISG’’) or a market 
with which the Exchange has a 
comprehensive surveillance sharing 
agreement. 

Invesco PowerShares Capital 
Management LLC will be the investment 
adviser (‘‘Adviser’’) to the Fund. Invesco 
Distributors, Inc. (the ‘‘Distributor’’) will 
be the principal underwriter and 
distributor of the Fund’s Shares. The 
Bank of New York Mellon will act as the 
administrator, accounting agent, 
custodian (‘‘Custodian’’) and transfer 
agent for the Fund. The Fund may use 
one or more sub-advisers (‘‘Sub- 
Advisers’’).6 

Paragraph (g) of Rule 5735 provides 
that if the investment adviser to the 
investment company issuing Managed 
Fund Shares is affiliated with a broker- 
dealer, such investment adviser shall 
erect a ‘‘fire wall’’ between the 
investment adviser and the broker- 
dealer with respect to access to 
information concerning the composition 
and/or changes to such investment 
company portfolio.7 In addition, 

paragraph (g) further requires that 
personnel who make decisions on the 
open-end fund’s portfolio composition 
must be subject to procedures designed 
to prevent the use and dissemination of 
material, non-public information 
regarding the open-end fund’s portfolio. 
Rule 5735(g) is similar to Nasdaq Rule 
5705(b)(5)(A)(i); however, paragraph (g) 
in connection with the establishment of 
a ‘‘fire wall’’ between the investment 
adviser and the broker-dealer reflects 
the applicable open-end fund’s 
portfolio, not an underlying benchmark 
index, as is the case with index-based 
funds. The Adviser is not a broker- 
dealer, although it is affiliated with the 
Distributor, a broker-dealer. The Adviser 
has implemented a fire wall with 
respect to its broker-dealer affiliate 
regarding access to information 
concerning the composition and/or 
changes to the portfolio. In the event (a) 
the Adviser becomes newly affiliated 
with a broker-dealer (or becomes a 
registered broker-dealer), or (b) any new 
adviser or sub-adviser is a registered 
broker-dealer or becomes affiliated with 
a broker-dealer, it will implement a fire 
wall with respect to its relevant 
personnel and/or such broker-dealer 
affiliate, if applicable, regarding access 
to information concerning the 
composition and/or changes to the 
portfolio and will be subject to 
procedures designed to prevent the use 
and dissemination of material non- 
public information regarding such 
portfolio.8 

Principal Investment Strategies 
The Fund’s investment objective will 

be to seek positive total returns that 
have low correlation to the broader 
securities markets. The Fund seeks to 
achieve its investment objective by 
actively investing in a combination of a 
varying number of market neutral and 
other investment strategies (each, a 

‘‘Strategy,’’ and together, the 
‘‘Strategies’’) that aim to capture non- 
traditional risk premia across asset 
classes. 

The Adviser will allocate the 
weightings of the Fund’s investments 
across the multiple Strategies according 
to a rules-based methodology and will 
reallocate the Fund’s assets among 
Strategies to achieve the Fund’s 
investment objective. The Strategies 
may include, but are not limited to, 
quantitative, volatility risk premium 
and carry Strategies. The Fund’s 
Strategies are similar to the strategies 
included in its benchmark and the Fund 
may hold the same types of instruments 
in similar weightings as the benchmark. 
However, the Adviser is not obliged to 
track the performance of the benchmark 
and will use proprietary portfolio 
management techniques to seek to 
exceed the benchmark’s performance. 

In pursuing its investment objective, 
under normal market conditions,9 the 
Fund as part of investing according to 
the various Strategies, may take both 
long and short positions in exchange- 
traded equity securities and equity 
index futures.10 The Fund also may take 
a long and a short position in various 
currencies by investing in currency 
forward and/or futures contracts.11 

Additionally, the Fund may invest in 
index options.12 In following various 
Strategies, the Fund may purchase and 
sell interest rate futures, including 
Eurodollar interest rate futures or Euro 
Euribor interest rate futures, and 
Chicago Board Options Exchange 
Volatility Index (‘‘VIX’’) futures 
contracts.13 
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14 The Subsidiary also will enter into separate 
contracts for the provision of custody, transfer 
agency, and accounting agent services with the 
same or with affiliates of the same service providers 
that provide those services to the Fund. 

15 The Fund may invest in U.S. government 
obligations. Obligations issued or guaranteed by the 
U.S. Government, its agencies and instrumentalities 
include bills, notes and bonds issued by the U.S. 
Treasury, as well as ‘‘stripped’’ or ‘‘zero coupon’’ 
U.S. Treasury obligations representing future 
interest or principal payments on U.S. Treasury 
notes or bonds. 

16 Time deposits are non-negotiable deposits 
maintained in banking institutions for specified 
periods of time at stated interest rates. Banker’s 
acceptances are time drafts drawn on commercial 
banks by borrowers, usually in connection with 
international transactions. 

17 Investment Company Act Release No. 30238 
(October 23, 2012) (File No. 812–13820). 

18 See Form N–1A, Item 9. The Commission has 
taken the position that a fund is concentrated if it 
invests more than 25% of the value of its total 
assets in any one industry. See, e.g., Investment 
Company Act Release No. 9011 (October 30, 1975), 
40 FR 54241 (November 21, 1975). 

19 The Commission has stated that long-standing 
Commission guidelines have required open-end 
funds to hold no more than 15% of their net assets 
in illiquid securities and other illiquid assets. See 
Investment Company Act Release No. 28193 (March 
11, 2008), 73 FR 14618 (March 18, 2008), FN 34. 
See also Investment Company Act Release No. 5847 
(October 21, 1969), 35 FR 19989 (December 31, 
1970) (Statement Regarding ‘‘Restricted 
Securities’’); Investment Company Act Release No. 
18612 (March 12, 1992), 57 FR 9828 (March 20, 
1992) (Revisions of Guidelines to Form N–1A). A 
fund’s portfolio security is illiquid if it cannot be 
disposed of in the ordinary course of business 
within seven days at approximately the value 
ascribed to it by the fund. See Investment Company 
Act Release No. 14983 (March 12, 1986), 51 FR 
9773 (March 21, 1986) (adopting amendments to 
Rule 2a-7 under the 1940 Act); Investment 
Company Act Release No. 17452 (April 23, 1990), 
55 FR 17933 (April 30, 1990) (adopting Rule 144A 
under the Securities Act of 1933). 

20 26 U.S.C. 851. 

The Subsidiary 
The Fund may seek to gain exposure 

to these various derivative investments 
through investments in the Subsidiary, 
which in turn would make investments 
in those derivatives and other 
instruments. If utilized, the Subsidiary 
would be wholly-owned and controlled 
by the Fund, and its investments would 
be consolidated into the Fund’s 
financial statements. 

Should the Fund invest in the 
Subsidiary, that investment may not 
exceed 25% of the Fund’s total assets at 
each quarter-end of the Fund’s fiscal 
year. Further, should the Fund invest in 
the Subsidiary, it would be expected to 
provide the Fund with exposure to 
futures contracts and other derivatives 
within the limits of Subchapter M of the 
Internal Revenue Code applicable to 
investment companies, such as the 
Fund, which limit the ability of 
investment companies to invest directly 
in derivative instruments. 

The Subsidiary would be able to 
invest in the same asset classes in which 
the Fund may invest. The Subsidiary, 
accordingly, would be subject to the 
same general investment policies and 
restrictions as the Fund, except that 
unlike the Fund, which must invest in 
derivatives in compliance with the 
requirements of Subchapter M of the 
Internal Revenue Code, federal 
securities laws and the Commodity 
Exchange Act, the Subsidiary may 
invest without limitation in futures 
contracts. References to the investment 
strategies and risks of the Fund include 
the investment strategies and risks of 
the Subsidiary. 

The Subsidiary will be advised by the 
Adviser.14 The Fund may utilize the 
Subsidiary, but is not required to do so. 
If it is utilized, the Subsidiary will not 
be registered under the 1940 Act. As an 
investor in the Subsidiary, the Fund, as 
the Subsidiary’s sole shareholder, 
would not have the protections offered 
to investors in registered investment 
companies. However, because the Fund 
would wholly own and control the 
Subsidiary, and the Fund and 
Subsidiary would be managed by the 
Adviser, the Subsidiary would not take 
action contrary to the interests of the 
Fund or the Fund’s shareholders. The 
Board of Trustees of the Trust (the 
‘‘Board’’) has oversight responsibility for 
the investment activities of the Fund, 
including any investments in the 
Subsidiary, and oversees the Fund’s role 

as the sole shareholder of the 
Subsidiary. The Adviser will receive no 
additional compensation for managing 
the assets of the Subsidiary. Also, in 
managing the Subsidiary’s portfolio, the 
Adviser would be subject to the same 
investment restrictions and operational 
guidelines that apply to the 
management of the Fund, except that 
the Subsidiary would not be subject to 
the limitations imposed by Subchapter 
M of the Internal Revenue Code with 
respect to the amount of assets that can 
be invested in futures contracts and 
derivatives. Changes in the laws of the 
United States, under which the Trust is 
organized, or of the Cayman Islands, 
under which the Subsidiary is 
organized, could result in the inability 
of the Fund or the Subsidiary to operate 
as described in this filing or in the 
Registration Statement and could 
negatively affect the Fund and its 
shareholders. 

Other Investments 

The Fund may invest in U.S. 
government securities, money market 
instruments, cash and cash equivalents 
(e.g., corporate commercial paper) to 
provide liquidity and to collateralize its 
investments in derivative instruments. 

The Fund may invest in: (i) Short- 
term obligations issued by the U.S. 
Government 15; (ii) short term negotiable 
obligations of commercial banks, fixed 
time deposits and bankers’ acceptances 
of U.S. and foreign banks and similar 
institutions 16; and (iii) commercial 
paper rated at the date of purchase 
‘‘Prime-1’’ by Moody’s Investors 
Service, Inc. or ‘‘A–1+’’ or ‘‘A–1’’ by 
Standard & Poor’s or, if unrated, of 
comparable quality, as the Adviser of 
the Fund determines. 

In addition, the Fund may invest in 
non-exchange listed securities of other 
investment companies (including 
money market funds) beyond the limits 
permitted under the 1940 Act, subject to 
certain terms and conditions set forth in 
a Commission exemptive order issued 
pursuant to Section 12(d)(1)(J) of the 
1940 Act.17 

Investment Restrictions 

The Fund may not concentrate its 
investments (i.e., invest more than 25% 
of the value of its net assets) in 
securities of issuers in any one industry 
or group of industries. This restriction 
will not apply to obligations issued or 
guaranteed by the U.S. government, its 
agencies or instrumentalities.18 

The Subsidiary’s shares will be 
offered only to the Fund and the Fund 
will not sell shares of the Subsidiary to 
other investors. The Fund and the 
Subsidiary will not invest in any non- 
U.S. equity securities (other than shares 
of the Subsidiary). 

The Fund may hold up to an aggregate 
amount of 15% of its net assets in 
illiquid securities or other illiquid assets 
(calculated at the time of investment). 
The Fund will monitor its portfolio 
liquidity on an ongoing basis to 
determine whether, in light of current 
circumstances, an adequate level of 
liquidity is being maintained, and will 
consider taking appropriate steps in 
order to maintain adequate liquidity if, 
through a change in values, net assets, 
or other circumstances, more than 15% 
of the Fund’s net assets are held in 
illiquid securities or other illiquid 
assets. Illiquid securities and other 
illiquid assets include those subject to 
contractual or other restrictions on 
resale and other instruments or assets 
that lack readily available markets as 
determined in accordance with 
Commission staff guidance.19 

The Fund intends to qualify for and 
to elect to be treated as a separate 
regulated investment company under 
Subchapter M of the Internal Revenue 
Code.20 
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21 In re Securities Trading Practices of Investment 
Companies, SEC Rel. No. IC–10666 (April 27, 1979). 

22 The Fund reserves the right to issue and 
redeem Creation Units in-kind in instances in 
which a certain security or other asset can be 
delivered in-kind, and when such in-kind issuance 
and redemptions are in the best interest of the 
Fund, such as instances in which receipt or 
payment of in-kind assets would facilitate the 
orderly management of the Fund. 

The Fund’s and the Subsidiary’s 
investments will be consistent with the 
Fund’s investment objective. 
Additionally, the Fund may engage in 
frequent and active trading of portfolio 
securities to achieve its investment 
objective. One or more of the Strategies 
may utilize instruments or investment 
techniques that have a leveraging effect 
on the Fund. This effective leverage 
occurs when the Fund’s market 
exposure exceeds the amounts actually 
invested. Any instance of effective 
leverage will be covered in accordance 
with guidance promulgated by the 
Commission and its staff.21 The Fund 
does not presently intend to engage in 
any form of borrowing for investment 
purposes, and will not be operated as a 
‘‘leveraged ETF,’’ i.e., it will not be 
operated in a manner designed to seek 
a multiple of the performance of an 
underlying reference index. 

Net Asset Value 
The Fund’s administrator will 

calculate the Fund’s net asset value 
(‘‘NAV’’) per Share as of the close of 
regular trading (normally 4:00 p.m., 
Eastern time (‘‘E.T.’’)) on each day the 
New York Stock Exchange (‘‘NYSE’’) is 
open for business. NAV per Share will 
be calculated for the Fund by taking the 
value of the Fund’s total assets, 
including interest or dividends accrued 
but not yet collected, less all liabilities, 
and dividing such amount by the total 
number of Shares outstanding. The 
result, rounded to the nearest cent, will 
be the NAV per Share (although 
creations and redemptions will be 
processed using a price denominated to 
the fifth decimal point, meaning that 
rounding to the nearest cent may result 
in different prices in certain 
circumstances). Under normal market 
conditions, the Fund’s holdings will be 
priced as follows: (a) The value of the 
currency forwards will be calculated 
using the spot price and the forward 
spread of the subject currency; (b) index 
options will be valued at the official 
closing price on the market on which 
they primarily trade; (c) investment 
company shares will be valued at net 
asset value, unless the shares are 
exchange traded, in which case they 
will be valued at the last sale or official 
closing price on the market on which 
they primarily trade; (d) U.S. 
government securities will be valued at 
the mean price provided by a third party 
vendor for U.S. government securities; 
(e) short term money market 
instruments and cash equivalents (e.g., 
corporate commercial paper or bank 

instruments) will be valued in 
accordance with the Trust’s valuation 
policies and procedures approved by 
the Trust’s Board; and (f) all other 
securities held by the Fund will be 
valued at the last sales price or official 
closing price as of the close of the 
exchange where the security primarily 
is traded. All valuations will be subject 
to review by the Board or its delegate. 

In determining NAV, expenses will be 
accrued and applied daily and securities 
and other assets for which market 
quotations are readily available will be 
valued at market value. Futures and 
securities listed or traded on an 
exchange generally will be valued at the 
last sales price or official closing price 
that day as of the close of the exchange 
where the security primarily is traded. 
The NAV for the Fund will be 
calculated and disseminated daily. If a 
security’s market price is not readily 
available, the security will be valued 
using pricing provided from 
independent pricing services or by 
another method that the Adviser, in its 
judgment, believes will better reflect the 
security’s fair value in accordance with 
the Trust’s valuation policies and 
procedures approved by the Trust’s 
Board and with the 1940 Act. 

Creation and Redemption of Shares 
The Trust will issue and redeem 

Shares of the Fund at NAV only with 
authorized participants (‘‘APs’’) and 
only in aggregations of 50,000 shares 
(each, a ‘‘Creation Unit’’), on a 
continuous basis through the 
Distributor, without a sales load, at the 
NAV next determined after receipt, on 
any business day, of an order in proper 
form. 

The consideration for purchase of 
Creation Unit aggregations of the Fund 
may consist of (i) cash in lieu of all or 
a portion of the Deposit Securities, as 
defined below, or (ii) an ‘‘in-kind’’ 
deposit of a designated portfolio of 
securities determined by the Adviser 
that generally will conform to the 
holdings of the Fund consistent with its 
investment objective (the ‘‘Deposit 
Securities’’) per each Creation Unit 
aggregation and generally an amount of 
cash (the ‘‘Cash Component’’) computed 
as described below. Together, the 
Deposit Securities and the Cash 
Component (including the cash in lieu 
amount) will constitute the ‘‘Fund 
Deposit,’’ which will represent the 
minimum initial and subsequent 
investment amount for a Creation Unit 
aggregation of the Fund. 

The consideration for redemption of 
Creation Unit aggregations of the Fund 
may consist of (i) cash in lieu of all or 
a portion of the Fund Securities as 

defined below, or (ii) a designated 
portfolio of securities determined by the 
Adviser that generally will conform to 
the holdings of the Fund consistent with 
its investment objective per each 
Creation Unit aggregation (‘‘Fund 
Securities’’) and generally a Cash 
Component, as described below. 

The Fund typically will issue and 
redeem Creation Units principally for 
cash,22 calculated based on the NAV per 
Share, multiplied by the number of 
Shares representing a Creation Unit 
(‘‘Deposit Cash’’), plus a fixed and/or 
variable transaction fee; however, the 
Fund also reserves the right to permit or 
require Creation Units to be issued in 
exchange for the Deposit Securities 
together with the Cash Component. The 
Cash Component is sometimes also 
referred to as the Balancing Amount. 
The Cash Component will serve the 
function of compensating for any 
differences between the NAV per 
Creation Unit aggregation and the 
Deposit Amount (as defined below). For 
example, for a creation the Cash 
Component will be an amount equal to 
the difference between the NAV of Fund 
Shares (per Creation Unit aggregation) 
and the ‘‘Deposit Amount’’—an amount 
equal to the market value of the Deposit 
Securities and/or cash in lieu of all or 
a portion of the Deposit Securities. If the 
Cash Component is a positive number 
(i.e., the NAV per Creation Unit 
aggregation exceeds the Deposit 
Amount), the AP will deliver the Cash 
Component. If the Cash Component is a 
negative number (i.e., the NAV per 
Creation Unit aggregation is less than 
the Deposit Amount), the AP will 
receive the Cash Component. 

To the extent that the Fund permits 
Creation Units to be issued in-kind, the 
Custodian, through the National 
Securities Clearing Corporation 
(‘‘NSCC’’), will make available on each 
business day, prior to the opening of 
business of the NYSE (currently 9:30 
a.m., E.T.), the list of the names and the 
quantity of each Deposit Security to be 
included in the current Fund Deposit 
(based on information at the end of the 
previous business day) for the Fund. 
Such Fund Deposit will be applicable, 
subject to any adjustments as described 
below or in the Registration Statement, 
to effect creations of Creation Units of 
the Fund until such time as the next- 
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23 The Bid/Ask Price of the Fund will be 
determined using the mid-point of the highest bid 
and the lowest offer on the Exchange as of the time 
of calculation of the Fund’s NAV. The records 
relating to Bid/Ask Prices will be retained by the 
Fund and its service providers. 

24 See Nasdaq Rule 4120(b)(4) (describing the 
three trading sessions on the Exchange: (1) Pre- 
Market Session from 4 a.m. to 9:30 a.m. E.T.; (2) 
Regular Market Session from 9:30 a.m. to 4 p.m. or 
4:15 p.m. E.T.; and (3) Post-Market Session from 4 
p.m. or 4:15 p.m. to 8 p.m. E.T.). 

25 Under accounting procedures to be followed by 
the Fund, trades made on the prior business day 
(‘‘T’’) will be booked and reflected in NAV on the 
current business day (‘‘T+1’’). Notwithstanding the 
foregoing, portfolio trades that are executed prior to 
the opening of the Exchange on any business day 
may be booked and reflected in NAV on such 
business day. Accordingly, the Fund will be able to 

disclose at the beginning of the business day the 
portfolio that will form the basis for the NAV 
calculation at the end of the business day. 

26 Currently, the NASDAQ OMX Global Index 
Data Service (‘‘GIDS’’) is the NASDAQ OMX global 
index data feed service, offering real-time updates, 
daily summary messages, and access to widely 
followed indexes and Intraday Indicative Values for 
ETFs. GIDS provides investment professionals with 
the daily information needed to track or trade 
NASDAQ OMX indexes, listed ETFs, or third-party 
partner indexes and ETFs. 

announced composition of the Deposit 
Securities is made available. 

To the extent that the Fund permits 
Creation Units to be redeemed in-kind, 
the Custodian, through the NSCC, will 
make available on each business day, 
prior to the opening of business of 
NYSE (currently 9:30 a.m., E.T.), the 
identity of the Fund Securities that will 
be applicable (subject to possible 
amendment or correction) to 
redemption requests received in proper 
form on that day. Fund Securities 
received on redemption may not be 
identical to Deposit Securities that are 
applicable to creations of Creation 
Units. 

When applicable, during times that 
the Fund permits in-kind creations, the 
identity and quantity of the Deposit 
Securities required for a Fund Deposit 
for the Shares may change as 
rebalancing adjustments and corporate 
action events occur and are reflected 
within the Fund from time to time by 
the Adviser, consistent with the 
investment objective of the Fund. In 
addition, the Trust reserves the right to 
permit or require the substitution of an 
amount of cash—i.e., a ‘‘cash in lieu’’ 
amount—to be added to the Cash 
Component to replace any Deposit 
Security that may not be available in 
sufficient quantity for delivery or which 
might not be eligible for trading by an 
AP or the investor for which it is acting 
or other relevant reason. 

In addition to the list of names and 
numbers of securities constituting the 
current Deposit Securities of a Fund 
Deposit, the Custodian, through the 
NSCC, also will make available on each 
business day, the estimated Cash 
Component, effective through and 
including the previous business day, per 
Creation Unit aggregation of the Fund. 

To be eligible to place orders with 
respect to creations and redemptions of 
Creation Units, an entity must be (i) a 
‘‘Participating Party,’’ i.e., a broker- 
dealer or other participant in the 
clearing process through the continuous 
net settlement system of the NSCC or (ii) 
a Depository Trust Company (‘‘DTC’’) 
Participant (a ‘‘DTC Participant’’). In 
addition, each Participating Party or 
DTC Participant (each, an AP) must 
execute an agreement that has been 
agreed to by the Distributor and the 
Custodian with respect to purchases and 
redemptions of Creation Units. 

All orders to create Creation Unit 
aggregations must be received by the 
transfer agent no later than the closing 
time of the regular trading session on 
the NYSE (ordinarily 4:00 p.m., E.T.) in 
each case on the date such order is 
placed in order for creations of Creation 
Unit aggregations to be effected based 

on the NAV of Shares of the Fund as 
next determined on such date after 
receipt of the order in proper form. 

In order to redeem Creation Units of 
the Fund, an AP must submit an order 
to redeem for one or more Creation 
Units. All such orders must be received 
by the Fund’s transfer agent in proper 
form no later than the close of regular 
trading on the NYSE (ordinarily 4:00 
p.m. E.T.) in order to receive that day’s 
closing NAV per Share. 

Availability of Information 

The Fund’s Web site 
(www.invescopowershares.com), which 
will be publicly available prior to the 
public offering of Shares, will include a 
form of the prospectus for the Fund that 
may be downloaded. The Web site will 
include the Share’s ticker, CUSIP and 
exchange information, along with 
additional quantitative information 
updated on a daily basis, including, for 
the Fund: (1) Daily trading volume, the 
prior business day’s reported NAV and 
closing price, mid-point of the bid/ask 
spread at the time of calculation of such 
NAV (the ‘‘Bid/Ask Price’’),23 and a 
calculation of the premium and 
discount of the Bid/Ask Price against 
the NAV; and (2) data in chart format 
displaying the frequency distribution of 
discounts and premiums of the daily 
Bid/Ask Price against the NAV, within 
appropriate ranges, for the most recently 
completed calendar year and each of the 
four most recently completed calendar 
quarters since that year (or the life of the 
Fund if shorter). On each business day, 
before commencement of trading in 
Shares in the Regular Market Session 24 
on the Exchange, the Fund will disclose 
on its Web site the identities and 
quantities of the portfolio of securities 
and other assets (the ‘‘Disclosed 
Portfolio’’ as defined in Nasdaq Rule 
5735(c)(2)) held by the Fund and, if 
applicable, the Subsidiary that will form 
the basis for the Fund’s calculation of 
NAV at the end of the business day.25 

The Disclosed Portfolio will include, as 
applicable, the names, quantity, 
percentage weighting and market value 
of securities and other assets held by the 
Fund and the Subsidiary and the 
characteristics of such assets. The Web 
site information will be publicly 
available at no charge. 

In addition, for the Fund, an 
estimated value, defined in Rule 
5735(c)(3) as the ‘‘Intraday Indicative 
Value,’’ that reflects an estimated 
intraday value of the Fund’s portfolio 
(including the Subsidiary’s portfolio), 
will be disseminated. Moreover, the 
Intraday Indicative Value, available on 
the NASDAQ OMX Information LLC 
proprietary index data service 26 will be 
based upon the current value for the 
components of the Disclosed Portfolio 
and will be updated and widely 
disseminated by one or more major 
market data vendors and broadly 
displayed at least every 15 seconds 
during the Regular Market Session. 

The dissemination of the Intraday 
Indicative Value, together with the 
Disclosed Portfolio, will allow investors 
to determine the value of the underlying 
portfolio of the Fund on a daily basis 
and will provide a close estimate of that 
value throughout the trading day. 

Intra-day, executable price quotations 
on the securities and other assets held 
by the Fund and the Subsidiary will be 
available from major broker-dealer firms 
or on the exchange on which they are 
traded, as applicable. Intra-day price 
information on the securities and other 
assets held by the Fund will also be 
available through subscription or free 
services that can be accessed by APs 
and other investors: (a) Pricing 
information for equity securities, 
investment company securities, and 
equity index futures will be publicly 
available on public financial Web sites, 
and through subscription services such 
as Bloomberg and Thompson Reuters; 
and (b) pricing information related to 
currency forward and futures contracts, 
index options, VIX futures contracts, 
and interest rate futures contracts will 
be available through subscription 
services such as Bloomberg and 
Thompson Reuters. Pricing information 
for U.S. Government securities and cash 
equivalents will be available through 
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27 See 17 CFR 240.10A–3. 

28 FINRA surveils trading on the Exchange 
pursuant to a regulatory services agreement. The 
Exchange is responsible for FINRA’s performance 
under this regulatory services agreement. 

29 For a list of the current members of ISG, see 
www.isgportal.org. The Exchange notes that not all 
components of the Disclosed Portfolio may trade on 
markets that are members of ISG or with which the 
Exchange has in place a comprehensive 
surveillance sharing agreement. 

subscription services such as 
Bloomberg, Markit and Thompson 
Reuters. 

Investors will also be able to obtain 
the Fund’s Statement of Additional 
Information (‘‘SAI’’), the Fund’s 
Shareholder Reports, and its Trust’s 
Form N–CSR and Form N–SAR, each of 
which is filed twice a year except the 
SAI which is filed at least annually. The 
Fund’s SAI and Shareholder Reports 
will be available free upon request from 
the Trust, and those documents and the 
Form N–CSR and Form N–SAR may be 
viewed on-screen or downloaded from 
the Commission’s Web site at 
www.sec.gov. Information regarding 
market price and trading volume of the 
Shares will be continually available on 
a real-time basis throughout the day on 
brokers’ computer screens and other 
electronic services. Information 
regarding the previous day’s closing 
price and trading volume for the Shares 
will be published daily in the financial 
section of newspapers. Quotation and 
last sale information for the Shares will 
be available via Nasdaq proprietary 
quote and trade services, as well as in 
accordance with the Unlisted Trading 
Privileges and the Consolidated Tape 
Association plans or through the 
Options Price Reporting Authority, as 
applicable, for the Shares. Similarly, 
quotation and last sale information for 
any underlying exchange-traded 
products will also be available via the 
quote and trade services of their 
respective primary exchanges, as well as 
in accordance with the Unlisted Trading 
Privileges and the Consolidated Tape 
Association plans for any such 
underlying exchange-traded products. 

Additional information regarding the 
Fund and the Shares, including 
investment strategies, risks, creation and 
redemption procedures, fees, portfolio 
holdings disclosure policies, 
distributions and taxes will be included 
in the Registration Statement. 

Initial and Continued Listing 
The Shares will conform to the initial 

and continued listing criteria applicable 
to Managed Fund Shares, as set forth 
under Rule 5735. The Exchange 
represents that, for initial and/or 
continued listing, the Fund and the 
Subsidiary will be in compliance with 
Rule 10A–3 27 under the Act. A 
minimum of 100,000 Shares will be 
outstanding at the commencement of 
trading on the Exchange. The Exchange 
will obtain a representation from the 
issuer of the Shares that the NAV per 
Share will be calculated daily and that 
the NAV and the Disclosed Portfolio 

will be made available to all market 
participants at the same time. 

Trading Halts 
With respect to trading halts, the 

Exchange may consider all relevant 
factors in exercising its discretion to 
halt or suspend trading in the Shares of 
the Fund. Nasdaq will halt trading in 
the Shares under the conditions 
specified in Nasdaq Rules 4120 and 
4121, including the trading pauses 
under Nasdaq Rules 4120(a)(11) and 
(12). Trading may be halted because of 
market conditions or for reasons that, in 
the view of the Exchange, make trading 
in the Shares inadvisable. These may 
include: (1) The extent to which trading 
is not occurring in the securities and 
other assets constituting the Disclosed 
Portfolio of the Fund and the 
Subsidiary; or (2) whether other unusual 
conditions or circumstances detrimental 
to the maintenance of a fair and orderly 
market are present. Trading in the 
Shares also will be subject to Rule 
5735(d)(2)(D), which sets forth 
circumstances under which Shares of 
the Fund may be halted. 

Trading Rules 
Nasdaq deems the Shares to be equity 

securities, thus rendering trading in the 
Shares subject to Nasdaq’s existing rules 
governing the trading of equity 
securities. Nasdaq will allow trading in 
the Shares from 4:00 a.m. until 8:00 
p.m. E.T. The Exchange has appropriate 
rules to facilitate transactions in the 
Shares during all trading sessions. As 
provided in Nasdaq Rule 5735(b)(3), the 
minimum price variation for quoting 
and entry of orders in Managed Fund 
Shares traded on the Exchange is $0.01. 

Surveillance 
The Exchange represents that trading 

in the Shares will be subject to the 
existing trading surveillances, 
administered by both Nasdaq and also 
the Financial Industry Regulatory 
Authority (‘‘FINRA’’), on behalf of the 
Exchange, which are designed to detect 
violations of Exchange rules and 
applicable federal securities laws.28 The 
Exchange represents that these 
procedures are adequate to properly 
monitor Exchange trading of the Shares 
in all trading sessions and to deter and 
detect violations of Exchange rules and 
applicable federal securities laws. 

The surveillances referred to above 
generally focus on detecting securities 
trading outside their normal patterns, 
which could be indicative of 

manipulative or other violative activity. 
When such situations are detected, 
surveillance analysis follows and 
investigations are opened, where 
appropriate, to review the behavior of 
all relevant parties for all relevant 
trading violations. FINRA, on behalf of 
the Exchange, will communicate as 
needed regarding trading in the Shares 
and other exchange-traded securities 
and instruments held by the Fund and 
the Subsidiary with other markets and 
other entities that are members of the 
ISG,29 and FINRA may obtain trading 
information regarding trading in the 
Shares and other exchange-traded 
securities and instruments held by the 
Fund and the Subsidiary from such 
markets and other entities. In addition, 
the Exchange may obtain information 
regarding trading in the Shares and 
other exchange-traded securities and 
instruments held by the Fund and the 
Subsidiary from markets and other 
entities that are members of ISG, which 
includes securities and futures 
exchanges, or with which the Exchange 
has in place a comprehensive 
surveillance sharing agreement. 

In addition, to the extent that the 
Fund or the Subsidiary were to invest in 
derivative instruments, such 
instruments held by the Fund or the 
Subsidiary shall have their principal 
trading market be a member of ISG or 
a market with which the Exchange has 
a comprehensive surveillance sharing 
agreement. 

In addition, the Exchange also has a 
general policy prohibiting the 
distribution of material, non-public 
information by its employees. 

Information Circular 
Prior to the commencement of 

trading, the Exchange will inform its 
members in an Information Circular of 
the special characteristics and risks 
associated with trading the Shares. 
Specifically, the Information Circular 
will discuss the following: (1) The 
procedures for purchases and 
redemptions of Shares in Creation Units 
(and that Shares are not individually 
redeemable); (2) Nasdaq Rule 2111A, 
which imposes suitability obligations on 
Nasdaq members with respect to 
recommending transactions in the 
Shares to customers; (3) how 
information regarding the Intraday 
Indicative Value is disseminated; (4) the 
risks involved in trading the Shares 
during the Pre-Market and Post-Market 
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30 15 U.S.C. 78(f)(b)(5). 

31 To the extent the Fund uses a Sub-Adviser, that 
Sub-Adviser will also implement a fire wall with 
respect to its broker-dealer affiliates, if any, 
regarding access to information concerning the 
composition and/or changes to the Fund’s portfolio. 

32 In re Securities Trading Practices of Investment 
Companies, SEC Rel. No. IC–10666 (April 27, 1979). 

Sessions when an updated Intraday 
Indicative Value will not be calculated 
or publicly disseminated; (5) the 
requirement that members deliver a 
prospectus to investors purchasing 
newly issued Shares prior to or 
concurrently with the confirmation of a 
transaction; and (6) trading information. 

In addition, the Information Circular 
will advise members, prior to the 
commencement of trading, of the 
prospectus delivery requirements 
applicable to the Fund. Members 
purchasing Shares from the Fund for 
resale to investors will deliver a 
prospectus to such investors. The 
Information Circular will also discuss 
any exemptive, no-action and 
interpretive relief granted by the 
Commission from any rules under the 
Act. 

Additionally, the Information Circular 
will reference that the Fund is subject 
to various fees and expenses described 
in the Registration Statement. The 
Information Circular will also disclose 
the trading hours of the Shares of the 
Fund and the applicable NAV 
calculation time for the Shares. The 
Information Circular will disclose that 
information about the Shares of the 
Fund will be publicly available on the 
Fund’s Web site. 

2. Statutory Basis 
Nasdaq believes that the proposal is 

consistent with Section 6(b) of the Act 
in general, and Section 6(b)(5) 30 of the 
Act in particular, in that it is designed 
to prevent fraudulent and manipulative 
acts and practices, to promote just and 
equitable principles of trade, to foster 
cooperation and coordination with 
persons engaged in facilitating 
transactions in securities, and to remove 
impediments to and perfect the 
mechanism of a free and open market 
and in general, to protect investors and 
the public interest. 

The Exchange believes that the 
proposed rule change is designed to 
prevent fraudulent and manipulative 
acts and practices in that the Shares will 
be listed and traded on the Exchange 
pursuant to the initial and continued 
listing criteria in Nasdaq Rule 5735. The 
Exchange represents that trading in the 
Shares will be subject to the existing 
trading surveillances, administered by 
both Nasdaq and FINRA, on behalf of 
the Exchange, which are designed to 
detect violations of Exchange rules and 
applicable federal securities laws and 
are adequate to properly monitor trading 
in the Shares in all trading sessions. The 
Adviser is affiliated with a broker-dealer 
and has implemented a fire wall with 

respect to its broker-dealer affiliate 
regarding access to information 
concerning the composition and/or 
changes to the Fund’s portfolio.31 In 
addition, paragraph (g) of Nasdaq Rule 
5735 further requires that personnel 
who make decisions on an open-end 
fund’s portfolio composition must be 
subject to procedures designed to 
prevent the use and dissemination of 
material, non-public information 
regarding the open-end fund’s portfolio. 
The Fund’s and the Subsidiary’s 
investments will be consistent with the 
Fund’s investment objective. 
Additionally, the Fund may engage in 
frequent and active trading of portfolio 
securities to achieve its investment 
objective. One or more of the Strategies 
may utilize instruments or investment 
techniques that have a leveraging effect 
on the Fund. This effective leverage 
occurs when the Fund’s market 
exposure exceeds the amounts actually 
invested. Any instance of effective 
leverage will be covered in accordance 
with guidance promulgated by the 
Commission and its staff.32 The Fund 
does not presently intend to engage in 
any form of borrowing for investment 
purposes, and will not be operated as a 
‘‘leveraged ETF,’’ i.e., it will not be 
operated in a manner designed to seek 
a multiple of the performance of an 
underlying reference index. 

FINRA may obtain information via 
ISG from other exchanges that are 
members of ISG. In addition, the 
Exchange may obtain information 
regarding trading in the Shares and 
other exchange-traded securities and 
instruments held by the Fund and the 
Subsidiary from markets and other 
entities that are members of ISG, which 
includes securities and futures 
exchanges, or with which the Exchange 
has in place a comprehensive 
surveillance sharing agreement. In 
addition, to the extent that the 
Subsidiary were to invest in derivative 
instruments, such instruments held by 
the Subsidiary shall have their principal 
trading market be a member of ISG or 
a market with which the Exchange has 
a comprehensive surveillance sharing 
agreement. 

If the Fund invests in the Subsidiary, 
it will invest no more than 25% of its 
total assets in the Subsidiary. The Fund 
may hold up to an aggregate amount of 
15% of its net assets in illiquid 

securities or other illiquid assets 
(calculated at the time of investment). 

The proposed rule change is designed 
to promote just and equitable principles 
of trade and to protect investors and the 
public interest in that the Exchange will 
obtain a representation from the issuer 
of the Shares that the NAV per Share 
will be calculated daily and that the 
NAV and the Disclosed Portfolio will be 
made available to all market 
participants at the same time. In 
addition, a large amount of information 
will be publicly available regarding the 
Fund and the Shares, thereby promoting 
market transparency. Moreover, the 
Intraday Indicative Value, available on 
the NASDAQ OMX Information LLC 
proprietary index data service will be 
widely disseminated by one or more 
major market data vendors at least every 
15 seconds during the Regular Market 
Session. On each business day, before 
commencement of trading in Shares in 
the Regular Market Session on the 
Exchange, the Fund will disclose on its 
Web site the Disclosed Portfolio of the 
Fund and the Subsidiary that will form 
the basis for the Fund’s calculation of 
NAV at the end of the business day. 
Information regarding market price and 
trading volume of the Shares will be 
continually available on a real-time 
basis throughout the day on brokers’ 
computer screens and other electronic 
services, and quotation and last sale 
information for the Shares will be 
available via Nasdaq proprietary quote 
and trade services, as well as in 
accordance with the Unlisted Trading 
Privileges and the Consolidated Tape 
Association plans for the Shares. 
Similarly, quotation and last sale 
information for any underlying 
exchange-traded products will also be 
available via the quote and trade 
services of their respective primary 
exchanges, as well as in accordance 
with the Unlisted Trading Privileges 
and the Consolidated Tape Association 
plans or through the Options Price 
Reporting Authority, as applicable, for 
any such underlying exchange-traded 
products. Intra-day price information 
will be available through public 
financial Web sites or subscription 
services, such as Bloomberg, Markit and 
Thomson Reuters, which can be 
accessed by Authorized APs and other 
investors. 

The Fund’s Web site will include a 
form of the prospectus for the Fund and 
additional data relating to NAV and 
other applicable quantitative 
information. Moreover, prior to the 
commencement of trading, the Exchange 
will inform its members in an 
Information Circular of the special 
characteristics and risks associated with 
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33 17 CFR 200.30–3(a)(12). 
1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 

trading the Shares. Trading in Shares of 
the Fund will be halted under the 
conditions specified in Nasdaq Rules 
4120 and 4121 or because of market 
conditions or for reasons that, in the 
view of the Exchange, make trading in 
the Shares inadvisable, and trading in 
the Shares will be subject to Nasdaq 
Rule 5735(d)(2)(D), which sets forth 
circumstances under which Shares of 
the Fund may be halted. In addition, as 
noted above, investors will have ready 
access to information regarding the 
Fund’s holdings, the Intraday Indicative 
Value, the Disclosed Portfolio, and 
quotation and last sale information for 
the Shares. 

The proposed rule change is designed 
to perfect the mechanism of a free and 
open market and, in general, to protect 
investors and the public interest in that 
it will facilitate the listing and trading 
of an additional type of actively- 
managed exchange-traded product that 
will enhance competition among market 
participants, to the benefit of investors 
and the marketplace. As noted above, 
FINRA, on behalf of the Exchange, has 
in place surveillance procedures 
relating to trading in the Shares and will 
communicate as needed regarding 
trading in the Shares and other 
exchange-traded securities and 
instruments held by the Fund and the 
Subsidiary with other markets and other 
entities that are members of the ISG. 
FINRA also may obtain trading 
information regarding trading in the 
Shares and other exchange-traded 
securities and instruments held by the 
Fund and the Subsidiary from such 
markets and other entities. In addition, 
the Exchange may obtain information 
regarding trading in the Shares and 
other exchange-traded securities and 
instruments held by the Fund and the 
Subsidiary from markets and other 
entities that are members of ISG, which 
includes securities and futures 
exchanges, or with which the Exchange 
has in place a comprehensive 
surveillance sharing agreement. 
Furthermore, as noted above, investors 
will have ready access to information 
regarding the Fund’s holdings, the 
Intraday Indicative Value, the Disclosed 
Portfolio, and quotation and last sale 
information for the Shares. 

For the above reasons, Nasdaq 
believes the proposed rule change is 
consistent with the requirements of 
Section 6(b)(5) of the Act. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not 
necessary or appropriate in furtherance 

of the purposes of the Act. The 
Exchange believes that the proposed 
rule change will facilitate the listing and 
trading of an additional type of actively- 
managed exchange-traded fund that will 
enhance competition among market 
participants, to the benefit of investors 
and the marketplace. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

Written comments were neither 
solicited nor received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 45 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which the Exchange consents, 
the Commission shall: (a) By order 
approve or disapprove such proposed 
rule change, or (b) institute proceedings 
to determine whether the proposed rule 
change should be disapproved. 

IV. Solicitation of Comments 
Interested persons are invited to 

submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s Internet 
comment form (http://www.sec.gov/
rules/sro.shtml); or 

• Send an email to rule-comments@
sec.gov. Please include File Number SR– 
NASDAQ–2014–027 on the subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Secretary, Securities and Exchange 
Commission, 100 F Street NE., 
Washington, DC 20549–1090. 
All submissions should refer to File 
Number SR–NASDAQ–2014–027. This 
file number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 

Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for Web site viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street, NE., 
Washington, DC 20549 on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of such 
filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR– 
NASDAQ–2014–027, and should be 
submitted on or before May 2, 2014. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.33 

Kevin M. O’Neill, 
Deputy Secretary. 
[FR Doc. 2014–08127 Filed 4–10–14; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–71884; File No. SR–ISE– 
2014–22] 

Self-Regulatory Organizations; 
International Securities Exchange, 
LLC; Notice of Filing and Immediate 
Effectiveness of a Proposed Rule 
Change Relating to Rule 703A 

April 7, 2014. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 (the 
‘‘Act’’),1 and Rule 19b–4 thereunder,2 
notice is hereby given that, on April 4, 
2014, the International Securities 
Exchange, LLC (‘‘Exchange’’ or ‘‘ISE’’) 
filed with the Securities and Exchange 
Commission (the ‘‘Commission’’) the 
proposed rule change as described in 
Items I and II below, which Items have 
been prepared by the Exchange. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 
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3 See Securities Exchange Act Release No. 69329 
(April 5, 2013), 78 FR 21657 (April 11, 2014) (SR– 
ISE–2013–22) (Approval Order); 69110 (March 11, 
2013) 78 FR 16726 (March 18, 2013) (SR–ISE–2013– 
22) (Notice of Filing). 

4 See Securities Exchange Act Release No. 67091 
(May 31, 2012), 77 FR 33498 (June 6, 2012) (the 
‘‘Limit Up-Limit Down Release’’). 

5 The term ‘‘Limit State’’ means the condition 
when the national best bid or national best offer for 
an underlying security equals an applicable price 
band, as determined by the primary listing 
exchange for the underlying security. See ISE Rule 
703A. 

6 The term ‘‘Straddle State’’ means the condition 
when the national best bid or national best offer for 
an underlying security is non-executable, as 
determined by the primary listing exchange for the 
underlying security, but the security is not in a 
Limit State. See ISE Rule 703A. 

7 See Exchange Act Release No. 71649 (March 5, 
2014), 79 FR 13696 (March 11, 2014) (Seventh 
Amendment to the Limit-Up Limit-Down Plan). 

8 See letter from Michael Simon, General Counsel, 
International Securities Exchange, LLC, dated April 
4, 2013. 

9 The Exchange also notes that it will be 
supplying the Commission this data retroactively 
from April 2013–March 2014 as soon as practicable. 
The Exchange will also provide the Commission 
with this data on a monthly basis from March 2014 
through the end of the pilot. 

10 15 U.S.C. 78f(b). 
11 15 U.S.C. 78f(b)(5). 
12 Id. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The ISE proposes to extend a pilot 
program under Rule 703A(d) that 
suspends Rule 720 regarding obvious 
errors during Limit and Straddle States 
in securities that underlie options 
traded on the ISE. The text of the 
proposed rule change is available on the 
Exchange’s Web site (http://
www.ise.com), at the principal office of 
the Exchange, and at the Commission’s 
Public Reference Room. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of, 
and basis for, the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text 
of these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
sections A, B and C below, of the most 
significant aspects of such statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
On April 5, 2013,3 the Commission 

approved a proposed rule change 
designed to address certain issues 
related to the Plan to Address 
Extraordinary Market Volatility 
Pursuant to Rule 608 of Regulation NMS 
under the Act (the ‘‘Limit Up-Limit 
Down Plan’’ or the ‘‘Plan’’).4 The rules 
adopted in that filing established a one 
year pilot program to exclude 
transactions executed during a Limit 
State 5 or Straddle State 6 from the 
obvious error provisions of Rule 720. 
The purpose of this filing is to extend 

the effectiveness of this pilot program to 
coincide with the proposed extension of 
the Limit Up-Limit Down Plan to 
February 20, 2015.7 

The Exchange believes the benefits to 
market participants from this provision 
should continue on a pilot basis. The 
Exchange continues to believe that 
adding certainty to the execution of 
orders in Limit or Straddle States will 
encourage market participants to 
continue to provide liquidity to the 
Exchange, and, thus, promote a fair and 
orderly market during these periods. 
Barring this provision, the obvious error 
provisions of Rule 720 would likely 
apply in many instances during Limit 
and Straddle States. The Exchange 
believes that continuing the pilot will 
protect against any unanticipated 
consequences in the options markets 
during a Limit or Straddle State. Thus, 
the Exchange believes that the 
protections of current rule should 
continue while the industry gains 
further experience operating the Plan. 

Pursuant to a letter filed in 
connection with the order approving the 
establishment of the pilot,8 the 
Exchange committed to submit monthly 
data regarding the program. In addition, 
the Exchange agreed to submit an 
overall analysis of the pilot in 
conjunction with the data submitted 
under the Plan and any other data as 
requested by the Commission. The 
Exchange now notes that each month, 
the Exchange shall provide to the 
Commission, and the public, a dataset 
containing the data for each Straddle 
and Limit State in optionable stocks that 
had at least one trade on the Exchange.9 
For each trade on the Exchange, the 
Exchange will provide (a) the stock 
symbol, option symbol, time at the start 
of the Straddle or Limit State, an 
indicator for whether it is a Straddle or 
Limit State, and (b) for the trades on the 
Exchange, the executed volume, time- 
weighted quoted bid-ask spread, time- 
weighted average quoted depth at the 
bid, time-weighted average quoted 
depth at the offer, high execution price, 
low execution price, number of trades 
for which a request for review for error 
was received during Straddle and Limit 
States, an indicator variable for whether 
those options outlined above have a 

price change exceeding 30% during the 
underlying stock’s Limit or Straddle 
State compared to the last available 
option price as reported by OPRA before 
the start of the Limit or Straddle State 
(1 if observe 30% and 0 otherwise), and 
another indicator variable for whether 
the option price within five minutes of 
the underlying stock leaving the Limit 
or Straddle State (or halt if applicable) 
is 30% away from the price before the 
start of the Limit or Straddle State. 

In addition, the Exchange will 
provide to the Commission, no later 
than September 30, 2014, assessments 
relating to the impact of the operation 
of the obvious error rules during Limit 
and Straddle States including: (1) an 
evaluation of the statistical and 
economic impact of Limit and Straddle 
States on liquidity and market quality in 
the options markets, and (2) an 
assessment of whether the lack of 
obvious error rules in effect during the 
Straddle and Limit States are 
problematic. This data will be submitted 
under separate cover. Confidential 
treatment under the Freedom of 
Information Act is requested regarding 
the analysis. 

2. Statutory Basis 
The Exchange believes that its 

proposal is consistent with the 
requirements of the Act and the rules 
and regulations thereunder that are 
applicable to a national securities 
exchange, and, in particular, with the 
requirements of Section 6(b) of the 
Act.10 In particular, the proposal is 
consistent with Section 6(b)(5) of the 
Act,11 because it is designed to promote 
just and equitable principles of trade, 
remove impediments to and perfect the 
mechanisms of a free and open market 
and a national market system and, in 
general, to protect investors and the 
public interest. Additionally, the 
Exchange believes the proposed rule 
change is consistent with the Section 
6(b)(5) 12 requirement that the rules of 
an exchange not be designed to permit 
unfair discrimination between 
customers, issuers, brokers, or dealers. 

In particular, the Exchange further 
believes that it is necessary and 
appropriate in the interest of promoting 
fair and orderly markets to exclude 
transactions executed during a Limit or 
Straddle State from certain aspects of 
Rule 720. The Exchange believes the 
application of the current rule will be 
impracticable given the lack of a reliable 
national best bid or offer in the options 
market during Limit and Straddle 
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13 See CBOE–2014–033. 

14 15 U.S.C. 78s(b)(3)(A). 
15 17 CFR 240.19b–4(f)(6)(iii). As required under 

Rule 19b–4(f)(6)(iii), the Exchange provided the 
Commission with written notice of its intent to file 
the proposed rule change, along with a brief 
description and the text of the proposed rule 
change, at least five business days prior to the date 
of filing of the proposed rule change, or such 
shorter time as designated by the Commission. 

16 For purposes only of waiving the 30-day 
operative delay, the Commission has also 
considered the proposed rule’s impact on 
efficiency, competition, and capital formation. See 
15 U.S.C. 78c(f). 17 17 CFR 200.30–3(a)(12). 

States, and that the resulting actions 
(i.e., nullified trades or adjusted prices) 
may not be appropriate given market 
conditions. Extension of this pilot 
would ensure that limit orders that are 
filled during a Limit or Straddle State 
would have certainty of execution in a 
manner that promotes just and equitable 
principles of trade, removes 
impediments to, and perfects the 
mechanism of a free and open market 
and a national market system. Thus, the 
Exchange believes that the protections 
of the pilot should continue while the 
industry gains further experience 
operating the Plan. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. Specifically, 
the Exchange believes that, by extending 
the expiration of the pilot, the proposed 
rule change will allow for further 
analysis of the pilot and a determination 
of how the pilot shall be structured in 
the future. In doing so, the proposed 
rule change will also serve to promote 
regulatory clarity and consistency, 
thereby reducing burdens on the 
marketplace and facilitating investor 
protection. The Exchange further notes 
that other options exchanges have filed 
to extend their own obvious error pilots 
to coincide with the proposed extension 
of the Limit Up-Limit Down Plan.13 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

The Exchange has not solicited, and 
does not intend to solicit, comments on 
this proposed rule change. The 
Exchange has not received any 
unsolicited written comments from 
members or other interested parties. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Because the proposed rule change 
does not (i) significantly affect the 
protection of investors or the public 
interest; (ii) impose any significant 
burden on competition; and (iii) become 
operative for 30 days from the date on 
which it was filed, or such shorter time 
as the Commission may designate if 
consistent with the protection of 
investors and the public interest, the 
proposed rule change has become 
effective pursuant to Section 19(b)(3)(A) 

of the Act 14 and Rule 19b–4(f)(6)(iii) 
thereunder.15 

The Exchange has asked the 
Commission to waive the 30-day 
operative delay so that the proposal may 
become operative immediately upon 
filing. The Exchange stated that waiver 
of this requirement will allow the 
Exchange to extend the pilot program 
prior to its expiration on April 8, 2014. 
The Exchange also stated that the 
proposal will allow for the least amount 
of market disruption as the pilot will 
continue as it currently does, 
maintaining the status quo. For these 
reasons, the Commission believes that 
the proposed rule change presents no 
novel issues and that waiver of the 30- 
day operative delay is consistent with 
the protection of investors and the 
public interest. Therefore, the 
Commission designates the proposed 
rule change to be operative upon 
filing.16 

At any time within 60 days of the 
filing of the proposed rule change, the 
Commission summarily may 
temporarily suspend such rule change if 
it appears to the Commission that such 
action is necessary or appropriate in the 
public interest, for the protection of 
investors, or otherwise in furtherance of 
the purposes of the Act. If the 
Commission takes such action, the 
Commission shall institute proceedings 
to determine whether the proposed rule 
should be approved or disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s Internet 
comment form (http://www.sec.gov/
rules/sro.shtml); or 

• Send an email to rule-comments@
sec.gov. Please include File Number SR– 
ISE–2014–22 on the subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Secretary, Securities and Exchange 
Commission, 100 F Street NE., 
Washington, DC 20549–1090. 

All submissions should refer to File 
Number SR–ISE–2014–22. This file 
number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for Web site viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE., 
Washington, DC 20549, on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of the 
filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR–ISE– 
2014–22 and should be submitted on or 
before May 2, 2014. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.17 

Kevin M. O’Neill, 
Deputy Secretary. 
[FR Doc. 2014–08120 Filed 4–10–14; 8:45 am] 

BILLING CODE 8011–01–P 
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1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 
3 15 U.S.C. 78s(b)(3)(A). 
4 17 CFR 240.19b–4(f)(6). As required by Rule 

19b–4(f)(6)(iii) of the Act, OCC has given the 
Commission written notice of its intent to file the 
proposed rule change, along with a brief description 
and text of the proposed rule change, at least five 
business days prior to the date of filing of the 
proposed rule change, or such sorter time as 
designated by the Commission. 

5 15 U.S.C. 78q–1(b)(3)(F). 
6 17 CFR 240.17Ad–22. 
7 15 U.S.C. 78q–1(b)(3)(F). 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–71893; File No. SR–OCC– 
2014–08] 

Self-Regulatory Organizations; The 
Options Clearing Corporation; Notice 
of Filing and Immediate Effectiveness 
of Proposed Rule Change To Provide 
Certain Enhancements and 
Clarifications With Respect to OCC’s 
Indemnification of Its Directors, 
Officers and Other Personnel 

April 7, 2014. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(‘‘Act’’) 1 and Rule 19b–4 thereunder,2 
notice is hereby given that on April 1, 
2014, The Options Clearing Corporation 
(‘‘OCC’’) filed with the Securities and 
Exchange Commission (‘‘Commission’’) 
the proposed rule change as described 
in Items I and II below, which Items 
have been prepared by the clearing 
agency. OCC filed the proposal pursuant 
to Section 19(b)(3)(A) of the Act 3 and 
Rule 19b–4(f)(6) thereunder.4 The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Clearing Agency’s Statement of the 
Terms of Substance of the Proposed 
Rule Change 

This proposed rule change by OCC 
would amend OCC’s By-Laws to provide 
certain enhancements and clarifications 
with respect to OCC’s indemnification 
of its directors, officers and other 
personnel. 

II. Clearing Agency’s Statement of the 
Purpose of, and Statutory Basis for, the 
Proposed Rule Change 

In its filing with the Commission, 
OCC included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. OCC has prepared 
summaries, set forth in sections (A), (B), 
and (C) below, of the most significant 
aspects of these statements. 

(A) Clearing Agency’s Statement of the 
Purpose of, and Statutory Basis for, the 
Proposed Rule Change 

OCC is proposing to modify its By- 
Laws to provide certain enhancements 
and clarifications with respect to OCC’s 
indemnification of its directors, officers 
and other personnel and generally bring 
the indemnification provisions in OCC’s 
By-Laws in line with current best 
practices for Delaware corporations in 
an effort to be able to continue to attract 
qualified individuals to be directors and 
officers of OCC. The proposed changes 
would include mandatory advancement 
of expenses to an indemnified party and 
certain other provisions that are now 
frequently included in the by-laws of a 
Delaware business corporation. The 
proposed changes also include certain 
permissive provisions regarding 
indemnification and related matters that 
are implied within OCC’s power and 
authority under the Delaware General 
Corporation Law (‘‘DGCL’’) and OCC’s 
charter and By-Laws, but not currently 
stated in the By-Laws. OCC proposes to 
specifically incorporate these provisions 
into the By-Laws for the purpose of 
including a comprehensive statement of 
OCC’s policies for indemnification and 
related matters in a single location. 

The proposed changes would provide 
a number of enhancements to the 
existing indemnification provisions in 
OCC’s By-Laws. First, OCC proposes to 
revise Section 1 of Article X of the By- 
Laws to (i) add mandatory advancement 
of expenses to directors and officers 
who have indemnification rights; (ii) 
require an undertaking to repay 
advanced expenses if the indemnified 
person is ultimately not entitled to 
indemnity; (iii) clearly state that the 
rights of a director or officer inure to the 
benefit of his or her heirs and 
representatives; and (iv) exclude from 
indemnification actions initiated by the 
director or officer, unless authorized by 
OCC’s board of directors. Further, 
proposed revisions to Section 2 would 
remove a clause relating to amendment 
or repeal of the indemnification 
provisions in the By-Laws, because 
proposed Section 2, together with 
proposed Section 8 described below, 
would protect potentially indemnified 
parties from having their rights 
retroactively adversely altered. 

OCC is also proposing to add a 
number of new sections regarding 
indemnification and related matters to 
Article X of its By-Laws. Specifically, 
new proposed Section 3 would, among 
other things, make clear that OCC can 
purchase insurance coverage against any 
liability asserted against current and 
former directors and officers whether or 

not OCC would have the power to 
indemnify the person against such 
liability. New proposed Section 4 would 
replace existing Section 3 relating to 
indemnification of persons other than 
directors and officers of OCC. While 
existing Section 3 is limited to 
employees and agents of OCC, proposed 
Section 4 would permit OCC to 
indemnify any person other than 
directors and officers as approved by 
OCC’s board of directors. New proposed 
Section 5 would give an indemnified 
party the express right to recover unpaid 
indemnification or expense claims and 
would require that OCC pay the 
indemnified party’s costs of prosecuting 
such right if the indemnified party is 
successful. New proposed Section 6 
would provide an ‘‘offset’’ to OCC if an 
OCC indemnified person is serving in 
some capacity at another entity at OCC’s 
request and that indemnified person 
collects from the other entity. The 
purpose of the proposed offset is to 
prevent the indemnified person from 
being compensated twice for the same 
situation. 

OCC is proposing to add two new 
sections to Article X of its By-Laws 
relating to the structure of the 
indemnification provisions therein. 
First, proposed new Section 7 would 
expressly state that the indemnification 
rights set forth in Article X of OCC’s By- 
Laws are non-exclusive, but would not 
otherwise expand or contract the 
substance of those provisions. Second, 
proposed new Section 8 would prohibit 
any amendments or changes to Article 
X that would adversely affect the rights 
of current or former directors or officers 
by requiring that any such amendment 
operate only prospectively. 

OCC believes the proposed rule 
change is consistent with Section 
17A(b)(3)(F) of the Act,5 and the rules 
and regulations thereunder, including 
Rule 17Ad–22.6 By enhancing the 
indemnification provisions in OCC’s By- 
Laws such that OCC can continue to 
attract and retain qualified directors, 
officers and other personnel, and these 
individuals can effectively perform their 
duties, the proposed rule change would 
foster cooperation and coordination 
with persons engaged in the clearance 
and settlement of securities 
transactions, and generally would 
provide for the prompt and accurate 
clearance and settlement of securities 
transactions and the protection of 
securities investors and the public 
interest.7 Additionally, bringing the 
indemnification provisions in OCC’s By- 
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8 17 CFR 240.17Ad–22(d)(1). 

9 15 U.S.C. 78s(b)(3)(A). 
10 17 CFR 240.19b–4(f)(6). Notwithstanding the 

foregoing, OCC stated in its filing that 
implementation of this rule change will be delayed 
until this rule change is deemed certified under 
CFTC Regulation § 40.6. 

11 15 U.S.C. 78s(b)(2)(B). 

12 17 CFR 200.30–3(a)(12). 
1 15 U.S.C.78s(b)(1). 
2 15 U.S.C. 78a. 
3 17 CFR 240.19b–4. 

Laws in line with current best practices 
for Delaware corporations as well as 
clarifying certain of those provisions 
furthers OCC’s goal of maintaining 
written policies and procedures that 
provide for a well-founded, transparent 
and enforceable legal framework for its 
activities and therefore is consistent 
with Rule 17Ad–22(d)(1).8 The 
proposed rule change is not inconsistent 
with the existing rules of OCC, 
including any other rules proposed to be 
amended. 

(B) Clearing Agency’s Statement on 
Burden on Competition 

OCC does not believe that the 
proposed rule change would impose any 
burden on competition. Changes to the 
rules of a clearing agency may have an 
impact on the participants in a clearing 
agency, their customers and the markets 
that the clearing agency serves. This 
proposed rule change affects current 
and future OCC directors and officers, 
and OCC believes that the proposed 
modifications would not disadvantage 
or favor any particular user in 
relationship to another user because the 
proposed modifications relate to 
internal corporate matters at OCC and 
would not impose any burdens on users 
and prospective users. 

For the foregoing reasons, OCC 
believes that the proposed rule change 
is in the public interest, would be 
consistent with the requirements of the 
Act applicable to clearing agencies, and 
would not impose a burden on 
competition. 

(C) Clearing Agency’s Statement on 
Comments on the Proposed Rule 
Change Received From Members, 
Participants, or Others 

Written comments on the proposed 
rule change were not and are not 
intended to be solicited with respect to 
the proposed rule change and none have 
been received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Because the foregoing proposed rule 
change does not: (i) Significantly affect 
the protection of investors or the public 
interest; (ii) impose any significant 
burden on competition; and (iii) become 
operative for 30 days from the date on 
which it was filed, or such shorter time 
as the Commission may designate, if 
consistent with the protection of 
investors and the public interest, it has 
become effective pursuant to Section 

19(b)(3)(A) of the Act 9 and Rule 19b– 
4(f)(6) thereunder.10 

At any time within 60 days of the 
filing of the proposed rule change, the 
Commission summarily may 
temporarily suspend such rule change if 
it appears to the Commission that such 
action is necessary or appropriate in the 
public interest, for the protection of 
investors, or otherwise in furtherance of 
the purposes of the Act. If the 
Commission takes such action, the 
Commission shall institute proceedings 
under Section 19(b)(2)(B) of the Act 11 to 
determine whether the proposed rule 
should be approved or disapproved. 

IV. Solicitation of Comments 
Interested persons are invited to 

submit written data, views and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 
• Use the Commission’s Internet 

comment form (http://www.sec.gov/
rules/sro.shtml); or 

• Send an email to rule-comments@
sec.gov. Please include File Number SR– 
OCC–2014–08 on the subject line. 

Paper Comments 
• Send paper comments in triplicate 

to Secretary, Securities and Exchange 
Commission, 100 F Street NE., 
Washington, DC 20549–1090. 
All submissions should refer to File 
Number SR–OCC–2014–08. This file 
number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for Web site viewing and 
printing in the Commission’s Public 

Reference Room, 100 F Street NE., 
Washington, DC 20549 on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of the 
filing also will be available for 
inspection and copying at the principal 
office of OCC and on OCC’s Web site 
(http://www.theocc.com/about/
publications/bylaws.jsp). All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR–OCC– 
2014–08 and should be submitted on or 
before May 2, 2014. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.12 
Kevin M. O’Neill, 
Deputy Secretary. 
[FR Doc. 2014–08128 Filed 4–10–14; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–71894; File No. SR– 
NYSEArca–2014–30] 

Self-Regulatory Organizations; NYSE 
Arca, Inc.; Notice of Filing of Proposed 
Rule Change Relating to Listing and 
Trading Shares of Hull Tactical US ETF 
Under NYSE Arca Equities Rule 8.600 

April 7, 2014. 
Pursuant to Section 19(b)(1) 1 of the 

Securities Exchange Act of 1934 
(‘‘Act’’) 2 and Rule 19b–4 thereunder,3 
notice is hereby given that, on March 
24, 2014, NYSE Arca, Inc. (‘‘Exchange’’ 
or ‘‘NYSE Arca’’) filed with the 
Securities and Exchange Commission 
(the ‘‘Commission’’) the proposed rule 
change as described in Items I and II 
below, which Items have been prepared 
by the self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange proposes to list and 
trade shares of the following under 
NYSE Arca Equities Rule 8.600 
(‘‘Managed Fund Shares’’): Hull Tactical 
US ETF. The text of the proposed rule 
change is available on the Exchange’s 
Web site at www.nyse.com, at the 
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4 A Managed Fund Share is a security that 
represents an interest in an investment company 
registered under the Investment Company Act of 
1940 (15 U.S.C. 80a–1) (‘‘1940 Act’’) organized as 
an open-end investment company or similar entity 
that invests in a portfolio of securities selected by 
its investment adviser consistent with its 
investment objectives and policies. In contrast, an 
open-end investment company that issues 
Investment Company Units, listed and traded on 
the Exchange under NYSE Arca Equities Rule 
5.2(j)(3), seeks to provide investment results that 
correspond generally to the price and yield 
performance of specific foreign or domestic stock 
index, fixed income securities index, or 
combination thereof. 

5 The Commission has previously approved 
listing and trading on the Exchange of a number of 
actively managed funds under Rule 8.600. See, e.g., 
Securities Exchange Act Release Nos. 61842 (April 
5, 2010), 75 FR 18554 (April 12, 2010) (SR– 
NYSEArca-2012–10) (order approving Exchange 
listing and trading of Mars Hill Global Relative 
Value ETF (f/k/a HTE Global Relative Value ETF)); 
67559 (Aug. 1, 2012), 77 FR 47482 (Aug. 8, 2012) 
(SR–NYSEArca-2012–57) (order approving 
Exchange listing and trading of QAM Equity Hedge 
ETF); and 67552 (Aug. 1, 2012), 77 FR 47131 (Aug. 
7, 2012) (SR–NYSEArca-2012–55) (notice of filing 
of proposed rule change to list and trade shares of 
STAR Global Buy-Write ETF). 

6 The Trust is registered under the 1940 Act. On 
July 26, 2013, the Trust filed with the Commission 
a post-effective amendment to its registration 
statement on Form N–1A relating to the Fund (File 
Nos. 333–156529 and 811–22263) (the ‘‘Registration 

Statement’’). The descriptions of the operation of 
the Trust and the Shares contained herein are 
based, in part, on the Registration Statement. In 
addition, the Commission has issued an order 
granting certain exemptive relief to the Trust under 
the1940 Act. See Investment Company Act Release 
No.30445 (April 2, 2013) (File No. 812–13969) 
(‘‘Exemptive Order’’). 

7 An investment adviser to an open-end fund is 
required to be registered under the Investment 
Advisers Act of 1940 (the ‘‘Advisers Act’’). As a 
result, the Adviser and Sub-Adviser and their 
related personnel are subject to the provisions of 
Rule 204A–1 under the Advisers Act relating to 
codes of ethics. This Rule requires investment 
advisers to adopt a code of ethics that reflects the 
fiduciary nature of the relationship to clients as 
well as compliance with other applicable securities 
laws. Accordingly, procedures designed to prevent 
the communication and misuse of non-public 
information by an investment adviser must be 
consistent with Rule 204A–1 under the Advisers 
Act. In addition, Rule 206(4)-7 under the Advisers 
Act makes it unlawful for an investment adviser to 
provide investment advice to clients unless such 
investment adviser has (i) adopted and 
implemented written policies and procedures 
reasonably designed to prevent violation, by the 
investment adviser and its supervised persons, of 
the Advisers Act and the Commission rules adopted 
thereunder; (ii) implemented, at a minimum, an 
annual review regarding the adequacy of the 
policies and procedures established pursuant to 
subparagraph (i) above and the effectiveness of their 
implementation; and (iii) designated an individual 
(who is a supervised person) responsible for 
administering the policies and procedures adopted 
under subparagraph (i) above. 

8 The term ‘‘under normal market conditions’’ 
includes, but is not limited to, the absence of 
adverse market, economic, political or other 
conditions, including extreme volatility or trading 
halts in the equity markets or the financial markets 
generally; operational issues causing dissemination 
of inaccurate market information; or force majeure 
type events such as systems failure, natural or man- 
made disaster, act of God, armed conflict, act of 
terrorism, riot or labor disruption or any similar 
intervening circumstance. 

9 According to the Registration Statement, short 
sales are transactions in which the Fund sells a 
security it does not own. To complete the 
transaction, the Fund must borrow or otherwise 
obtain the security to make delivery to the buyer. 
The Fund is then obligated to replace the security 
borrowed by purchasing the security at the market 
price at the time of replacement. The Fund may use 
repurchase agreements to satisfy delivery 
obligations in short sales transactions. The Fund 
may use up to 100% of its net assets to engage in 
short sales transactions and collateralize its open 
short positions. 

10 ETFs are securities registered under the 1940 
Act such as those listed and traded on the Exchange 
under NYSE Arca Equities Rules 5.2(j)(3) 
(Investment Company Units), 8.100 (Portfolio 
Depositary Receipts) and 8.600 (Managed Fund 
Shares). 

principal office of the Exchange, and at 
the Commission’s Public Reference 
Room. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of, 
and basis for, the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text 
of those statements may be examined at 
the places specified in Item IV below. 
The Exchange has prepared summaries, 
set forth in sections A, B, and C below, 
of the most significant parts of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and the 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
The Exchange proposes to list and 

trade the shares (‘‘Shares’’) of Hull 
Tactical US ETF (the ‘‘Fund’’) under 
NYSE Arca Equities Rule 8.600, which 
governs the listing and trading of 
Managed Fund Shares 4 on the 
Exchange.5 The Shares will be offered 
by the Exchange Traded Concepts Trust 
(‘‘Trust’’), a Delaware statutory trust. 
The Trust is registered with the 
Commission as an investment 
company.6 

Exchange Traded Concepts, LLC will 
be the investment adviser (‘‘Adviser’’) to 
the Fund. HTAA, LLC will be the sub- 
adviser to the Fund (the ‘‘Sub- 
Adviser’’). SEI Investments Co. will 
serve as the administrator of the Fund 
(‘‘Administrator’’). JP Morgan Chase 
Bank N.A. will serve as the custodian, 
transfer agent and dividend disbursing 
agent of the Fund. SEI Investments 
Distribution Co. will serve as the 
distributor (‘‘Distributor’’) for the Trust. 

Commentary .06 to Rule 8.600 
provides that, if the investment adviser 
to the investment company issuing 
Managed Fund Shares is affiliated with 
a broker-dealer, such investment adviser 
shall erect a ‘‘fire wall’’ between the 
investment adviser and the broker- 
dealer with respect to access to 
information concerning the composition 
and/or changes to such investment 
company portfolio. In addition, 
Commentary .06 further requires that 
personnel who make decisions on the 
open-end fund’s portfolio composition 
must be subject to procedures designed 
to prevent the use and dissemination of 
material nonpublic information 
regarding the open-end fund’s 
portfolio.7 Commentary .06 to Rule 
8.600 is similar to Commentary .03(a)(i) 
and (iii) to NYSE Arca Equities Rule 
5.2(j)(3); however, Commentary .06 in 
connection with the establishment of a 
‘‘fire wall’’ between the investment 
adviser and the broker-dealer reflects 

the applicable open-end fund’s 
portfolio, not an underlying benchmark 
index, as is the case with index-based 
funds. Neither the Adviser nor the Sub- 
Adviser is or is affiliated with a broker- 
dealer. In the event (a) the Adviser or 
Sub-Adviser becomes, or becomes 
newly affiliated with, a broker-dealer, or 
(b) any new manager, adviser, or sub- 
adviser is, or becomes affiliated with, a 
broker-dealer, it will implement a fire 
wall with respect to its relevant 
personnel or broker-dealer affiliate, as 
applicable, regarding access to 
information concerning the composition 
and/or changes to the portfolio, and will 
be subject to procedures designed to 
prevent the use and dissemination of 
material, non-public information 
regarding such portfolio. 

According to the Registration 
Statement, the investment objective of 
the Fund will be to seek long-term 
capital appreciation. The Fund will be 
actively managed. 

According to the Registration 
Statement, under normal market 
conditions 8 the Fund will seek to 
achieve its investment objective by 
taking long and short positions 9 in one 
or more exchange traded funds 
(‘‘ETFs’’) 10 that seek to track the 
performance of the S&P 500 Index (each, 
an ‘‘S&P 500-related ETF’’). The ETFs 
the Fund invests in all will be listed and 
traded in the U.S. on registered 
exchanges. Under normal market 
conditions, substantially all of the 
Fund’s assets will be invested in one or 
more S&P 500-related ETFs, ETFs that 
provide leveraged or inverse exposure to 
the S&P 500 Index and, to seek the 
desired exposure to the S&P 500 Index, 
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11 To the extent the Fund enters into futures 
contracts or invests in underlying ETFs that invest 
in futures, options on futures or other instruments 
subject to regulation by the U.S. Commodity 
Futures Trading Commission (‘‘CFTC’’), it will do 
so in reliance upon and in accordance with CFTC 
Rule 4.5. The Trust has filed a notice of eligibility 
for exclusion from the definition of the term 
‘‘commodity pool operator’’ in accordance with 
CFTC Rule 4.5. Therefore, neither the Trust nor any 
of its series is deemed to be a ‘‘commodity pool’’ 
or ‘‘commodity pool operator’’ under the 
Commodity Exchange Act (‘‘CEA’’), and they are 
not subject to registration or regulation as such 
under the CEA. In addition, neither the Adviser nor 
the Sub-Adviser is deemed to be a ‘‘commodity 
pool operator’’ or ‘‘commodity trading adviser’’ 
with respect to the advisory services it provides to 
the Fund. 

12 The use of leverage may exaggerate changes in 
an ETF’s share price and the return on its 
investments. Inverse and leveraged ETFs are 
designed to achieve their objectives for a single day 
only. 

13 According to the Registration Statement, 
convertible securities are bonds, debentures, notes, 
preferred stocks or other securities that may be 
converted or exchanged (by the holder or by the 
issuer) into shares of the underlying common stock 
(or cash or securities of equivalent value) at a stated 
exchange ratio. 

14 According to the Registration Statement, MLPs 
are limited partnerships in which the ownership 
units are publicly traded. MLP units are registered 
with the SEC and are freely traded on a securities 
exchange or in the over-the-counter market. 

15 According to the Registration Statement, a right 
is a privilege granted to existing shareholders of a 
corporation to subscribe to shares of a new issue of 
common stock before it is issued. Rights normally 
have a short life of usually two to four weeks. 

16 According to the Registration Statement, a put 
option on a security gives the purchaser of the 
option the right to sell, and the writer of the option 
the obligation to buy, the underlying security. A 
call option on a security gives the purchaser of the 
option the right to buy, and the writer of the option 
the obligation to sell, the underlying security. Put 
and call options on indices are similar to options 
on securities except that options on an index give 
the holder the right to receive, upon exercise of the 
option, an amount of cash if the closing level of the 
underlying index is greater than (or less than, in the 
case of puts) the exercise price of the option. 

futures contracts, as well as, as 
described below, cash instruments. 

According to the Registration 
Statement, the Sub-Adviser will utilize 
a proprietary, analytical investment 
model that examines current and 
historical market data to attempt to 
predict the performance of the S&P 500 
Index. The model will deliver 
investment signals that the Sub-Adviser 
will use to make investment decisions 
for the Fund. Depending on the 
investment signal delivered by the 
model, the Sub-Adviser will take certain 
long or short positions in one or more 
S&P 500-related ETFs: (1) If the model 
indicates bull-market conditions, the 
Sub-Adviser will take long positions; or 
(2) if the model indicates bear-market 
conditions, the Sub-Adviser will take 
short positions. When the Fund takes 
long positions, it may maintain long 
exposure of up to 200% of net assets; 
exposure to short positions will be 
limited to no more than 100% of net 
assets. The Sub-Adviser will adjust the 
Fund’s long and short positions when 
necessary to take into account new data 
from the model that reflects changing 
market conditions. Positions may be 
adjusted as the model predictions 
fluctuate. 

According to the Registration 
Statement, the Fund will enter into 
futures contracts to seek the desired 
exposure to the S&P 500 Index.11 The 
Fund will limit its investment in futures 
contracts such that either (1) the 
aggregate net notional value of its 
futures investments will not exceed the 
value of the Fund’s net assets, after 
taking into account unrealized profits 
and unrealized losses on the futures 
positions it has entered into; or (2) the 
aggregate initial margin and premiums 
required to establish positions in its 
futures investments will not exceed 5% 
of the Fund’s net assets, after taking into 
account unrealized profits and 
unrealized losses on any such positions. 
The Fund will only enter into futures 
contracts traded on a national futures 

exchange regulated by the CFTC. The 
Fund will trade futures when the Sub- 
Adviser determines that doing so may 
provide an efficient means of seeking 
exposure to the S&P 500 Index that is 
complimentary to its investment in 
shares of one or more S&P 500-related 
ETFs. 

According to the Registration 
Statement, in addition to investments in 
the S&P 500-related ETFs and futures 
contracts, the Fund may invest up to 
10% of its total assets in leveraged ETFs 
or inverse ETFs that seek to deliver 
multiples, or the inverse, of the 
performance of the S&P 500 Index, 
respectively (collectively with S&P 500- 
related ETFs, the ‘‘Underlying ETFs’’). 
Such investments will be made in 
accordance with the 1940 Act and 
consistent with the Fund’s investment 
objective and policies, and will not be 
used to seek performance that is the 
multiple or inverse multiple (e.g., 2× or 
3×) of any securities market index. The 
inverse and leveraged ETFs held by the 
Fund may utilize leverage (i.e. 
borrowing) to acquire their underlying 
portfolio investments.12 

According to the Registration 
Statement, the Fund may invest in 
Underlying ETFs that are primarily 
index-based ETFs that hold 
substantially all of their assets in 
securities representing a specific index. 
The Fund also may invest in Underlying 
ETFs that are actively managed. 
According to the Registration Statement, 
the Underlying ETFs in which the Fund 
may invest may invest in equity 
securities. Equity securities consist of 
common stocks, preferred stocks, 
warrants to acquire common stock, 
securities convertible into common 
stock,13 investments in master limited 
partnerships (‘‘MLPs’’) 14 and rights.15 

According to the Registration 
Statement, the Underlying ETFs in 
which the Fund may invest may engage 
in futures and options transactions. The 

Fund will only invest in Underlying 
ETFs that engage in futures contracts if 
such futures contracts are traded on a 
national futures exchange regulated by 
the CFTC. Underlying ETFs in which 
the Fund may invest may use futures 
contracts and related options for bona 
fide hedging; attempting to offset 
changes in the value of securities held 
or expected to be acquired or be 
disposed of; attempting to gain exposure 
to a particular market, index or 
instrument; or other risk management 
purposes. When an Underlying ETF 
purchases or sells a futures contract, or 
sells an option thereon, it is required to 
cover its position in order to limit 
leveraging and related risks. 

According to the Registration 
Statement, the Underlying ETFs in 
which the Fund may invest may buy 
and sell index futures contracts with 
respect to any index that is traded on a 
recognized exchange or board of trade. 

According to the Registration 
Statement, the Underlying ETFs in 
which the Fund may invest may 
purchase and write (sell) put and call 
options on indices and enter into related 
closing transactions.16 All such options 
written on indices or securities must be 
covered by the Underlying ETF. 

According to the Registration 
Statement, an Underlying ETF in which 
the Fund may invest may trade put and 
call options on securities, securities 
indices and currencies, as the 
Underlying ETF’s investment adviser 
determines is appropriate in seeking the 
ETF’s investment objective, and except 
as restricted by the Underlying ETF’s 
investment limitations. An Underlying 
ETF may purchase put and call options 
on securities to protect against a decline 
in the market value of the securities in 
its portfolio or to anticipate an increase 
in the market value of securities that the 
Fund may seek to purchase in the 
future. An Underlying ETF may write 
covered call options on securities as a 
means of increasing the yield on its 
assets and as a means of providing 
limited protection against decreases in 
its market value. An Underlying ETF 
may purchase and write options on an 
exchange or over-the-counter. 
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17 Forms of swaps include interest rate caps, 
under which, in return for a premium, one party 
agrees to make payments to the other to the extent 
that interest rates exceed a specified rate, or ‘‘cap,’’ 
interest rate floors, under which, in return for a 
premium, one party agrees to make payments to the 
other to the extent that interest rates fall below a 
specified level, or ‘‘floor,’’ and interest rate collars, 
under which a party sells a cap and purchases a 
floor or vice versa in an attempt to protect itself 
against interest rate movements exceeding given 
minimum or maximum levels. 

18 According to the Registration Statement, the 
Fund may enter into repurchase agreements with 
financial institutions, which may be deemed to be 
loans. The Fund will effect repurchase transactions 
only with large, well-capitalized and well 
established financial institutions whose condition 
will be continually monitored by the Sub-Advisor. 
In addition, the value of the collateral underlying 
the repurchase agreement will always be at least 
equal to the repurchase price, including any 
accrued interest earned on the repurchase 
agreement. 

19 Securities issued or guaranteed by the U.S. 
government or its agencies or instrumentalities 
include U.S. Treasury securities, which are backed 
by the full faith and credit of the U.S. Treasury and 
which differ only in their interest rates, maturities, 
and times of issuance. Certain U.S. government 
securities are issued or guaranteed by agencies or 
instrumentalities of the U.S. government including, 
but not limited to, obligations of U.S. government 
agencies or instrumentalities such as the Federal 
National Mortgage Association (‘‘Fannie Mae’’), the 
Federal Home Loan Mortgage Corporation (‘‘Freddie 
Mac’’), the Government National Mortgage 
Association (‘‘Ginnie Mae’’), the Federal Home 
Loan Banks and other agencies or instrumentalities. 
Some obligations issued or guaranteed by U.S. 
government agencies and instrumentalities, 
including, for example, Ginnie Mae pass-through 

certificates, are supported by the full faith and 
credit of the U.S. Treasury. Other obligations issued 
by or guaranteed by federal agencies, such as those 
securities issued by Fannie Mae, are supported by 
the discretionary authority of the U.S. government 
to purchase certain obligations of the federal 
agency, while other obligations issued by or 
guaranteed by federal agencies, such as those of the 
Federal Home Loan Banks, are supported by the 
right of the issuer to borrow from the U.S. Treasury. 
The Fund may invest in U.S. Treasury zero-coupon 
bonds. 

20 See note 8, supra. 

21 See Form N–1A, Item 9. The Commission has 
taken the position that a fund is concentrated if it 
invests more than 25% of the value of its total 
assets in any one industry. See, e.g., Investment 
Company Act Release No. 9011 (October 30, 1975), 
40 FR 54241 (November 21, 1975). 

22 In reaching liquidity decisions, the Adviser and 
Sub-Adviser may consider the following factors: 
The frequency of trades and quotes for the security; 
the number of dealers wishing to purchase or sell 
the security and the number of other potential 
purchasers; dealer undertakings to make a market 
in the security; and the nature of the security and 
the nature of the marketplace in which it trades 
(e.g., the time needed to dispose of the security, the 
method of soliciting offers, and the mechanics of 
transfer). 

23 See Investment Company Act Release No. 
18612 (March 12, 1992), 57 FR 9828 (March 20, 
1992) (Revisions of Guidelines to Form N–1A) 
(stating that Guide 4 ‘‘permit[s] a fund to invest up 
to 15% of its assets in illiquid securities’’). The 
Commission has stated that long-standing 
Commission guidelines have required open-end 
funds to hold no more than 15% of their net assets 
in illiquid securities and other illiquid assets. See 
Investment Company Act Release No. 28193 (March 
11, 2008), 73 FR 14618 (March 18, 2008), footnote 
34. See also, Investment Company Act Release No. 
5847 (October 21, 1969), 35 FR 19989 (December 
31, 1970) (Statement Regarding ‘‘Restricted 
Securities’’); Investment Company Act Release No. 
18612 (March 12, 1992), 57 FR 9828 (March 20, 
1992) (Revisions of Guidelines to Form N–1A). A 
fund’s portfolio security is illiquid if it cannot be 
disposed of in the ordinary course of business 
within seven days at approximately the value 
ascribed to it by the fund. See Investment Company 
Act Release No. 14983 (March 12, 1986), 51 FR 
9773 (March 21, 1986) (adopting amendments to 

According to the Registration 
Statement, the Underlying ETFs in 
which the Fund may invest may enter 
into swaps, including, but not limited 
to, total return swaps, index swaps, and 
interest rate swaps. An Underlying ETF 
may utilize swaps in an attempt to gain 
exposure to the securities in a market 
without actually purchasing those 
securities, or to hedge a position.17 The 
Underlying ETFs in which the Fund 
may invest may enter into swaps to 
invest in a market without owning or 
taking physical custody of the 
underlying securities in circumstances 
in which direct investment is restricted 
for legal reasons or is otherwise 
impracticable. 

During periods when the Fund’s 
assets (or portion thereof) are not fully 
invested in one or more S&P 500-related 
ETFs or otherwise exposed to the S&P 
500 Index, all or a portion of the Fund 
may be invested in cash instruments 
(‘‘Cash Instruments’’), which include 
U.S. Treasury obligations; cash and cash 
equivalents including commercial 
paper, certificates of deposit and 
bankers’ acceptances; repurchase 
agreements; 18 shares of money market 
mutual funds; and high-quality, short- 
term debt instruments including, in 
addition to U.S. Treasury obligations, 
other U.S. government securities.19 

Other Investments 
According to the Registration 

Statement, in addition to the 
investments described above, the Fund 
may invest in other investments, as 
described below. 

According to the Registration 
Statement, in the absence of normal 
market conditions 20 the Fund may 
invest 100% of its assets, without 
limitation, in Cash Instruments. The 
Fund may be invested in this manner 
for extended periods, depending on the 
Sub-Adviser’s assessment of market 
conditions. 

According to the Registration 
Statement, in addition to the Underlying 
ETFs discussed above, which are 
primary investments of the Fund, the 
Fund will invest in money market 
mutual funds, to the extent that such an 
investment would be consistent with 
the requirements of Section 12(d)(1) of 
the 1940 Act, or any rule, regulation or 
order of the SEC or interpretation 
thereof. 

Restrictions on Investment 
According to the Registration 

Statement, the Fund may not purchase 
or sell commodities or commodity 
contracts unless acquired as a result of 
ownership of securities or other 
instruments issued by persons that 
purchase or sell commodities or 
commodities contracts; but this shall 
not prevent the Fund from entering into 
futures contracts. 

The Fund will not directly enter into 
swaps or engage in options transactions. 

According to the Registration 
Statement, the Fund may not, with 
respect to 75% of its total assets, 
purchase securities of any issuer (except 
securities issued or guaranteed by the 
U.S. government, its agencies or 
instrumentalities or shares of 
investment companies) if, as a result, 
more than 5% of its total assets would 
be invested in the securities of such 
issuer. 

According to the Registration 
Statement, the Fund may not acquire 
more than 10% of the outstanding 
voting securities of any one issuer. 

According to the Registration 
Statement, the Fund may not invest 

25% or more of its total assets in the 
securities of one or more issuers 
conducting their principal business 
activities in the same industry or group 
of industries.21 This limitation does not 
apply to investments in securities 
issued or guaranteed by the U.S. 
government, its agencies or 
instrumentalities, or shares of 
investment companies. 

According to the Registration 
Statement, the Fund may hold up to an 
aggregate amount of 15% of its net 
assets in illiquid securities (calculated 
at the time of investment), including 
securities deemed illiquid by the 
Adviser or Sub-Adviser consistent with 
Commission guidance 22 and repurchase 
agreements that do not mature within 
seven days. The Fund will monitor its 
portfolio liquidity on an ongoing basis 
to determine whether, in light of current 
circumstances, an adequate level of 
liquidity is being maintained, and will 
consider taking appropriate steps in 
order to maintain adequate liquidity, if 
through a change in values, net assets, 
or other circumstances, more than 15% 
of the Fund’s net assets are held in 
illiquid securities. Illiquid securities 
include securities subject to contractual 
or other restrictions on resale and other 
instruments that lack readily available 
markets as determined in accordance 
with Commission staff guidance.23 
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Rule 2a–7 under the 1940 Act); Investment 
Company Act Release No. 17452 (April 23, 1990), 
55 FR 17933 (April 30, 1990) (adopting Rule 144A 
under the Securities Act). 

24 26 U.S.C. 851. 
25 According to the Registration Statement, the 

Trust reserves the right to permit or require the 
substitution of an amount of cash—i.e., a ‘‘cash in 
lieu’’ amount—to be added to the Cash Component 
to replace any Deposit Security which may not be 
available in sufficient quantity for delivery or 
which may not be eligible for transfer through the 
clearing process, or which may not be eligible for 
trading by an authorized participant or the investor 
for which it is acting. The Trust also reserves the 
right to offer an ‘‘all cash’’ option for creations of 
Creation Units for the Fund. 

According to the Registration 
Statement, the Fund intends to qualify 
each year as a regulated investment 
company (a ‘‘RIC’’) under Subchapter M 
of the Internal Revenue Code of 1986, as 
amended.24 

Creations and Redemptions of Shares 
According to the Registration 

Statement, the Fund will offer and issue 
Shares at net asset value (‘‘NAV’’) only 
in aggregated lots initially of 25,000 
(each, a ‘‘Creation Unit’’), on a 
continuous basis through the 
Distributor, at their NAV next 
determined after receipt, on any 
business day, of an order received in 
proper form. 

The consideration for purchase of a 
Creation Unit of the Fund will generally 
consist of an in kind deposit of a 
designated portfolio of securities (the 
‘‘Deposit Securities’’) per each Creation 
Unit constituting a substantial 
replication, or a representation, of the 
securities included in the Fund’s 
portfolio and an amount of cash (the 
‘‘Cash Component’’) computed as 
described below.25 Together, the 
Deposit Securities and the Cash 
Component will constitute the ‘‘Fund 
Deposit,’’ which represents the 
minimum initial and subsequent 
investment amount for a Creation Unit 
of the Fund. The Cash Component will 
be an amount equal to the difference 
between the NAV of the Shares (per 
Creation Unit) and the market value of 
the Deposit Securities. The Cash 
Component will serve the function of 
compensating for any differences 
between the NAV per Creation Unit and 
the market value of the Deposit 
Securities. 

All orders to create Creation Units 
must be received by the Distributor no 
later than 3:00 p.m., Eastern Time 
(‘‘E.T.’’), an hour earlier than the close 
of the regular trading session on the 
Exchange (ordinarily 4:00 p.m., E.T.), in 
each case on the date such order is 
placed in order for the creation of 
Creation Units to be effected based on 
the NAV of Shares of the Fund as next 

determined on such date after receipt of 
the order in proper form. 

Shares may be redeemed only in 
Creation Units at their NAV next 
determined after receipt of a redemption 
request in proper form by the Fund 
through the Administrator and only on 
a business day. Unless cash 
redemptions are available or specified 
for the Fund, the redemption proceeds 
for a Creation Unit will generally consist 
of an in-kind transfer of a designated 
portfolio of securities (‘‘Fund 
Securities’’) plus cash in an amount 
equal to the difference between the NAV 
of the Shares being redeemed, as next 
determined after receipt of a request in 
proper form, and the value of the Fund 
Securities (the ‘‘Cash Redemption 
Amount’’), less a redemption 
transaction fee. Cash redemptions will 
only be made available in accordance 
with the Exemptive Order. 

An order to redeem Creation Units is 
deemed received on the transmittal date 
if (i) such order is received by the 
Administrator not later than 3:00 p.m., 
E.T. on such transmittal date; and (ii) all 
other procedures set forth in the 
participant agreement are properly 
followed; such order will be effected 
based on the NAV of the Fund as next 
determined. 

The Administrator, through the 
National Securities Clearing Corporation 
(‘‘NSCC’’), will make available on each 
business day, immediately prior to the 
opening of business on the Exchange 
(currently 9:30 a.m., E.T.), (a) the list of 
the names and the required number of 
shares of each Deposit Security to be 
included in the current Fund Deposit 
(based on information at the end of the 
previous business day) for the Fund, 
and (b) the Fund Securities that will be 
applicable to redemption requests 
received in proper form on that day. In 
addition, the Administrator, through the 
NSCC, will also make available on each 
business day, the estimated Cash 
Component and Cash Redemption 
Amount, effective through and 
including the previous business day, per 
outstanding Creation Unit of the Fund. 

Net Asset Value 
According to the Registration 

Statement, the Fund will calculate NAV 
by: (i) Taking the current market value 
of its total assets; (ii) subtracting any 
liabilities; and (iii) dividing that amount 
by the total number of Shares owned by 
shareholders. The Fund will calculate 
NAV once each business day as of the 
regularly scheduled close of normal 
trading on the Exchange (normally, 4:00 
p.m., E.T.). The value of the Fund’s 
Shares bought and sold in the secondary 
market will be driven by market price. 

The price of these Shares, like the price 
of all traded securities, will be subject 
to factors such as supply and demand, 
as well as the current value of the 
portfolio securities held by the Fund. 
Secondary market Shares, available for 
purchase or sale on an intraday basis, do 
not have a fixed relationship either to 
the previous day’s NAV nor the current 
day’s NAV. Prices in the secondary 
market, therefore, may be below, at, or 
above the most recently calculated NAV 
of such Shares. 

In calculating NAV, the Fund will 
generally value its portfolio investments 
at market prices or, in the absence of 
market value with respect to any 
investment, at fair value in accordance 
with valuation procedures adopted by 
the Board of Trustees of the Trust (the 
‘‘Board’’) and in accordance with the 
1940 Act. 

The Underlying ETFs will be valued 
at the official closing price, if available, 
or the last reported sale price or, if no 
sale has occurred, at the last quoted bid 
price on the primary market or exchange 
on which they are traded. 

Futures contracts will be valued at the 
settlement or closing price determined 
by the applicable exchange. 

The Cash Instruments may be valued 
at market values, as furnished by 
recognized dealers in such securities or 
assets. Cash Instruments also may be 
valued on the basis of information 
furnished by an independent pricing 
service that uses a valuation matrix 
which incorporates both dealer- 
supplied valuations and electronic data 
processing techniques. 

Short-term debt securities with 
remaining maturities of sixty days or 
less for which market quotations and 
information furnished by an 
independent pricing service are not 
readily available will be valued at 
amortized cost, which approximates 
current value. The reliability of 
valuations provided by independent 
pricing agents is subject to certain 
review procedures. 

Shares of money market mutual funds 
held by the Fund will be valued at their 
respective NAVs. Prices described above 
will be obtained from independent 
pricing services that have been 
approved by the Administrator. A 
number of independent pricing services 
are available and the Fund may use 
more than one of these services. The 
Fund may also discontinue the use of 
any pricing service at any time. The 
Sub-Adviser engages in oversight 
activities with respect to the Fund’s 
independent pricing services, which 
includes, among other things, testing the 
prices provided by pricing services prior 
to calculation of the Fund’s NAV, 
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26 The Bid/Ask Price of the Fund will be 
determined using the mid-point of the highest bid 
and the lowest offer on the Exchange as of the time 
of calculation of the Fund’s NAV. The records 
relating to Bid/Ask Prices will be retained by the 
Fund and its service providers. 

27 The Core Trading Session is 9:30 a.m. to 4:00 
p.m. E.T. 

28 The Exchange notes that NYSE Arca Equities 
Rule 8.600(d)(2)(B)(ii) provides that the Reporting 
Authority that provides the Disclosed Portfolio 
must implement and maintain, or be subject to, 

procedures designed to prevent the use and 
dissemination of material non-public information 
regarding the actual components of the portfolio. 

29 Under accounting procedures to be followed by 
the Fund, trades made on the prior business day 
(‘‘T’’) will be booked and reflected in NAV on the 
current business day (‘‘T+1’’). Notwithstanding the 
foregoing, portfolio trades that are executed prior to 
the opening of the Exchange on any business day 
may be booked and reflected in NAV on such 
business day. Accordingly, the Fund will be able to 
disclose at the beginning of the business day the 
portfolio that will form the basis for the NAV 
calculation at the end of the business day. 

30 Currently, it is the Exchange’s understanding 
that several major market data vendors display and/ 
or make widely available Portfolio Indicative 
Values published on CTA or other data feeds. 

conducting periodic due diligence 
meetings, and periodically reviewing 
the methodologies and inputs used by 
these services. 

Other portfolio securities and assets 
for which market quotations, official 
closing prices, or information furnished 
by an independent pricing service are 
not readily available or, in the opinion 
of the Fund, are deemed unreliable will 
be fair valued in good faith by the Fund 
in accordance with applicable fair value 
pricing policies and in accordance with 
the 1940 Act. For example, if, in the 
opinion of the Fund, a security’s value 
has been materially affected by events 
occurring before the Fund’s pricing time 
but after the close of the exchange or 
market on which the security is 
principally traded, that security will be 
fair valued in good faith by the Fund in 
accordance with applicable fair value 
pricing policies approved by the Board. 
In fair valuing a security, the Fund may 
consider factors including price 
movements in futures contracts, market 
and trading trends, the bid/ask quotes of 
brokers, and off-exchange institutional 
trading. 

Availability of Information 
The Fund’s Web site 

(www.hulltacticalfunds.com), which 
will be publicly available prior to the 
public offering of Shares, will include a 
form of the Prospectus for the Fund that 
may be downloaded. The Web site will 
include additional quantitative 
information updated on a daily basis, 
including, for the Fund: (1) The prior 
business day’s reported NAV, mid-point 
of the bid/ask spread at the time of 
calculation of such NAV (the ‘‘Bid/Ask 
Price’’),26 and a calculation of the 
premium and discount of the Bid/Ask 
Price against the NAV; and (2) data in 
chart format displaying the frequency 
distribution of discounts and premiums 
of the daily Bid/Ask Price against the 
NAV, within appropriate ranges, for 
each of the four previous calendar 
quarters. On each business day, before 
commencement of trading in Shares in 
the Core Trading Session 27 on the 
Exchange, the Fund will disclose on its 
Web site the identities and quantities of 
the portfolio of securities and other 
assets (the ‘‘Disclosed Portfolio’’) 28 held 

by the Fund that will form the basis for 
the Fund’s calculation of NAV at the 
end of the business day.29 

The Disclosed Portfolio will include 
each portfolio security and other 
financial instruments of the Fund with 
the following information on the Fund’s 
Web site: Ticker symbol (if applicable), 
name of security and financial 
instrument, number of shares (if 
applicable) and dollar value of 
securities and financial instruments 
held in the Fund, and percentage 
weighting of the security and financial 
instrument in the Fund. The Web site 
information will be publicly available at 
no charge. 

In addition, for the Fund, an 
estimated value, defined in Rule 8.600 
as the ‘‘Portfolio Indicative Value,’’ that 
reflects an estimated intraday value of 
the Fund’s portfolio, will be 
disseminated. The Portfolio Indicative 
Value will be comprised of the estimates 
of the value of the Fund’s NAV per 
Share using market data converted into 
U.S. dollars at the current currency 
rates. The Portfolio Indicative Value 
will be based upon the current value for 
the components of the Disclosed 
Portfolio. In addition, the Portfolio 
Indicative Value, as defined in NYSE 
Arca Equities Rule 8.600(c)(3), will be 
widely disseminated by one or more 
major market data vendors at least every 
15 seconds during the Core Trading 
Session.30 The Portfolio Indicative 
Value will be based on quotes and 
closing prices from the securities’ local 
market and may not reflect events that 
occur subsequent to the local market’s 
close. Premiums and discounts between 
the Portfolio Indicative Value and the 
market price may occur. This should not 
be viewed as a ‘‘real-time’’ update of the 
NAV per Share of the Fund, which is 
calculated once per day. All asset 
classes in which the Fund will invest 
will be included in the calculation of 
the Portfolio Indicative Value. 

Investors can also obtain the Trust’s 
Statement of Additional Information 
(‘‘SAI’’), the Fund’s Shareholder 

Reports, and its Form N–CSR and Form 
N–SAR, filed twice a year. The Trust’s 
SAI and Shareholder Reports are 
available free upon request from the 
Trust, and those documents and the 
Form N–CSR and Form N–SAR may be 
viewed on-screen or downloaded from 
the Commission’s Web site at 
www.sec.gov. Information regarding 
market price and trading volume of the 
Shares will be continually available on 
a real-time basis throughout the day on 
brokers’ computer screens and other 
electronic services. Information 
regarding the previous day’s closing 
price and trading volume information 
will be published daily in the financial 
section of newspapers. 

Quotation and last sale information 
for the Shares and underlying U.S. 
exchange-traded equities, including the 
Underlying ETFs, will be available via 
the Consolidated Tape Association 
(‘‘CTA’’) high-speed line and from the 
national securities exchange on which 
they are listed. Quotations and last sale 
information for the Fund’s futures will 
be available from the futures exchange 
on which the futures are listed. 
Quotation information from brokers and 
dealers or pricing services will be 
available for Cash Instruments and non- 
exchange traded securities of money 
market mutual funds held by the Fund. 
Pricing information regarding each asset 
class in which the Fund will invest is 
generally available through nationally 
recognized data service providers 
through subscription arrangements. 

The dissemination of the Portfolio 
Indicative Value, together with the 
Disclosed Portfolio, will allow investors 
to determine the approximate value of 
the underlying portfolio of the Fund on 
a daily basis and to provide a close 
estimate of that value throughout the 
trading day. The intra-day, closing and 
settlement prices of the Fund 
investments will also be readily 
available from the exchanges trading 
such securities, automated quotation 
systems, published or other public 
sources, or on-line information services 
such as Bloomberg or Reuters. 

Additional information regarding the 
Trust and the Shares, including 
investment strategies, risks, creation and 
redemption procedures, fees, Fund 
holding disclosure policies, 
distributions and taxes is included in 
the Registration Statement. All terms 
relating to the Fund that are referred to, 
but not defined in this proposed rule 
change, are defined in the Registration 
Statement. 

Initial and Continued Listing 
The Shares will be subject to Rule 

8.600, which sets forth the initial and 
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31 See 17 CFR 240.10A–3. 

32 FINRA surveils trading on the Exchange 
pursuant to a regulatory services agreement. The 
Exchange is responsible for FINRA’s performance 
under this regulatory services agreement. 

33 For a list of the current members of ISG, see 
www.isgportal.org. The Exchange notes that not all 
components of the Disclosed Portfolio for the Fund 
may trade on markets that are members of ISG or 
with which the Exchange has in place a 
comprehensive surveillance sharing agreement. 34 15 U.S.C. 78f(b)(5). 

continued listing criteria applicable to 
Managed Fund Shares. The Exchange 
represents that, for initial and/or 
continued listing, the Fund must be in 
compliance with Rule 10A–3 31 under 
the Exchange Act, as provided by NYSE 
Arca Equities Rule 5.3. A minimum of 
100,000 Shares will be outstanding at 
the commencement of trading on the 
Exchange. The Exchange will obtain a 
representation from the issuer of the 
Shares that the NAV per Share will be 
calculated daily and that the NAV and 
the Disclosed Portfolio will be made 
available to all market participants at 
the same time. 

Trading Halts 

With respect to trading halts, the 
Exchange may consider all relevant 
factors in exercising its discretion to 
halt or suspend trading in the Shares of 
the Fund. Shares of the Fund will be 
halted if the ‘‘circuit breaker’’ 
parameters in NYSE Arca Equities Rule 
7.12 are reached. Trading may be halted 
because of market conditions or for 
reasons that, in the view of the 
Exchange, make trading in the Shares 
inadvisable. These may include: (1) The 
extent to which trading is not occurring 
in the securities and/or the financial 
instruments comprising the Disclosed 
Portfolio of the Fund; or (2) whether 
other unusual conditions or 
circumstances detrimental to the 
maintenance of a fair and orderly 
market are present. Trading in the 
Shares will be subject to NYSE Arca 
Equities Rule 8.600(d)(2)(D), which sets 
forth circumstances under which 
trading in Shares of the Fund may be 
halted. 

Trading Rules 

The Exchange deems the Shares to be 
equity securities, thus rendering trading 
in the Shares subject to the Exchange’s 
existing rules governing the trading of 
equity securities. Shares will trade on 
the NYSE Arca Marketplace from 4 a.m. 
to 8 p.m. E.T. in accordance with NYSE 
Arca Equities Rule 7.34 (Opening, Core, 
and Late Trading Sessions). The 
Exchange has appropriate rules to 
facilitate transactions in the Shares 
during all trading sessions. As provided 
in NYSE Arca Equities Rule 7.6, 
Commentary .03, the minimum price 
variation (‘‘MPV’’) for quoting and entry 
of orders in equity securities traded on 
the NYSE Arca Marketplace is $0.01, 
with the exception of securities that are 
priced less than $1.00 for which the 
MPV for order entry is $0.0001. 

Surveillance 

The Exchange represents that trading 
in the Shares will be subject to the 
existing trading surveillances, 
administered by the Financial Industry 
Regulatory Authority (‘‘FINRA’’) on 
behalf of the Exchange, which are 
designed to detect violations of 
Exchange rules and applicable federal 
securities laws. The Exchange 
represents that these procedures are 
adequate to properly monitor Exchange 
trading of the Shares in all trading 
sessions and to deter and detect 
violations of Exchange rules and 
applicable federal securities laws.32 

The surveillances referred to above 
generally focus on detecting securities 
trading outside their normal patterns, 
which could be indicative of 
manipulative or other violative activity. 
When such situations are detected, 
surveillance analysis follows and 
investigations are opened, where 
appropriate, to review the behavior of 
all relevant parties for all relevant 
trading violations. 

FINRA, on behalf of the Exchange, 
will communicate as needed regarding 
trading in the Shares and underlying 
equity securities (including, without 
limitation, ETFs) and futures contracts 
with other markets and other entities 
that are members of the Intermarket 
Surveillance Group (‘‘ISG’’) and FINRA, 
on behalf of the Exchange, may obtain 
trading information regarding trading in 
the Shares and underlying equity 
securities (including, without 
limitation, ETFs) and futures contracts 
from such markets and other entities. In 
addition, the Exchange may obtain 
information regarding trading in the 
Shares and underlying equity securities 
(including, without limitation, ETFs) 
and futures contracts from markets and 
other entities that are members of ISG or 
with which the Exchange has in place 
a comprehensive surveillance sharing 
agreement.33 In addition, FINRA, on 
behalf of the Exchange, is able to access, 
as needed, trade information for certain 
fixed income securities held by the 
Fund reported to FINRA’s Trade 
Reporting and Compliance Engine 
(‘‘TRACE’’). 

In addition, the Exchange also has a 
general policy prohibiting the 

distribution of material, non-public 
information by its employees. 

Information Bulletin 
Prior to the commencement of 

trading, the Exchange will inform its 
Equity Trading Permit Holders in an 
Information Bulletin (‘‘Bulletin’’) of the 
special characteristics and risks 
associated with trading the Shares. 
Specifically, the Bulletin will discuss 
the following: (1) The procedures for 
purchases and redemptions of Shares in 
Creation Unit aggregations (and that 
Shares are not individually redeemable); 
(2) NYSE Arca Equities Rule 9.2(a), 
which imposes a duty of due diligence 
on its Equity Trading Permit Holders to 
learn the essential facts relating to every 
customer prior to trading the Shares; (3) 
the risks involved in trading the Shares 
during the Opening and Late Trading 
Sessions when an updated Portfolio 
Indicative Value will not be calculated 
or publicly disseminated; (4) how 
information regarding the Portfolio 
Indicative Value is disseminated; (5) the 
requirement that Equity Trading Permit 
Holders deliver a prospectus to 
investors purchasing newly issued 
Shares prior to or concurrently with the 
confirmation of a transaction; and (6) 
trading information. 

In addition, the Bulletin will 
reference that the Fund is subject to 
various fees and expenses described in 
the Registration Statement. The Bulletin 
will discuss any exemptive, no-action, 
and interpretive relief granted by the 
Commission from any rules under the 
Exchange Act. The Bulletin will also 
disclose that the NAV for the Shares 
will be calculated after 4:00 p.m. E.T. 
each trading day. 

2. Statutory Basis 
The basis under the Exchange Act for 

this proposed rule change is the 
requirement under Section 6(b)(5) 34 
that an exchange have rules that are 
designed to prevent fraudulent and 
manipulative acts and practices, to 
promote just and equitable principles of 
trade, to remove impediments to, and 
perfect the mechanism of a free and 
open market and, in general, to protect 
investors and the public interest. 

The Exchange believes that the 
proposed rule change is designed to 
prevent fraudulent and manipulative 
acts and practices in that the Shares will 
be listed on the Exchange pursuant to 
the initial and continued listing criteria 
in NYSE Arca Equities Rule 8.600. The 
Exchange has in place surveillance 
procedures that are adequate to properly 
monitor trading in the Shares in all 
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35 See note 33, supra. 

trading sessions and to deter and detect 
violations of Exchange rules and 
applicable federal securities laws. 
Neither the Adviser nor the Sub-Adviser 
is or is affiliated with a broker-dealer. In 
the event (a) the Adviser or a Sub- 
Adviser becomes, or becomes newly 
affiliated with, a broker-dealer, or (b) 
any new manager, adviser, or sub- 
adviser is, or becomes affiliated with, a 
broker-dealer, it will implement a fire 
wall with respect to its relevant 
personnel or broker-dealer affiliate, as 
applicable, regarding access to 
information concerning the composition 
and/or changes to the portfolio, and will 
be subject to procedures designed to 
prevent the use and dissemination of 
material, non-public information 
regarding such portfolio. FINRA, on 
behalf of the Exchange, will 
communicate as needed regarding 
trading in the Shares and underlying 
equity securities (including, without 
limitation, ETFs) and futures contracts 
with other markets and other entities 
that are members of ISG and FINRA, on 
behalf of the Exchange, may obtain 
trading information regarding trading in 
the Shares and underlying equity 
securities (including, without 
limitation, ETFs) and futures contracts 
from such markets and other entities. In 
addition, the Exchange may obtain 
information regarding trading in the 
Shares and underlying equity securities 
(including, without limitation, ETFs) 
and futures contracts from markets and 
other entities that are members of ISG or 
with which the Exchange has in place 
a comprehensive surveillance sharing 
agreement.35 In addition, FINRA, on 
behalf of the Exchange, is able to access, 
as needed, trade information for certain 
fixed income securities held by the 
Fund reported to TRACE. 

The ETFs the Fund invests in all will 
be listed and traded in the U.S. on 
registered exchanges. The Fund will 
only enter into futures contracts traded 
on a national futures exchange regulated 
by the CFTC. The Fund will limit its 
investment in futures contracts such 
that either (1) the aggregate net notional 
value of its futures investments will not 
exceed the value of the Fund’s net 
assets, after taking into account 
unrealized profits and unrealized losses 
on the futures positions it has entered 
into; or (2) the aggregate initial margin 
and premiums required to establish 
positions in its futures investments will 
not exceed 5% of the Fund’s net assets, 
after taking into account unrealized 
profits and unrealized losses on any 
such positions. The Fund may invest up 
to 10% of its total assets in leveraged 

ETFs or inverse ETFs that seek to 
deliver multiples, or the inverse, of the 
performance of the S&P 500 Index, 
respectively. Such investments will be 
made in accordance with the 1940 Act 
and consistent with the Fund’s 
investment objective and policies, and 
will not be used to seek performance 
that is the multiple or inverse multiple 
(e.g., 2× or 3×) of any securities market 
index. The Fund will not directly enter 
into swaps or engage in options 
transactions. The Fund may not, with 
respect to 75% of its total assets, 
purchase securities of any issuer (except 
securities issued or guaranteed by the 
U.S. government, its agencies or 
instrumentalities or shares of 
investment companies) if, as a result, 
more than 5% of its total assets would 
be invested in the securities of such 
issuer. The Fund may not acquire more 
than 10% of the outstanding voting 
securities of any one issuer. The Fund 
may not invest 25% or more of its total 
assets in the securities of one or more 
issuers conducting their principal 
business activities in the same industry 
or group of industries. The Fund may 
hold up to an aggregate amount of 15% 
of its net assets in illiquid securities 
(calculated at the time of investment), 
including securities deemed illiquid by 
the Adviser or Sub-Adviser consistent 
with Commission guidance and 
repurchase agreements that do not 
mature within seven days. 

The proposed rule change is designed 
to promote just and equitable principles 
of trade and to protect investors and the 
public interest in that the Exchange will 
obtain a representation from the issuer 
of the Shares that the NAV per Share 
will be calculated daily every day the 
NYSE is open, and that the NAV and 
Disclosed Portfolio will be made 
available to all market participants at 
the same time. In addition, a large 
amount of information will be publicly 
available regarding the Fund and the 
Shares, thereby promoting market 
transparency. Quotation and last sale 
information for the Shares and 
underlying U.S. exchange-traded 
equities, including the Underlying 
ETFs, will be available via the CTA 
high-speed line and from the national 
securities exchange on which they are 
listed. Quotations and last sale 
information for the Fund’s futures will 
be available from the futures exchange 
on which the futures are listed. 
Quotation information from brokers and 
dealers or pricing services will be 
available for Cash Instruments and non- 
exchange traded securities of money 
market mutual funds held by the Fund. 
Pricing information regarding each asset 

class in which the Fund will invest is 
generally available through nationally 
recognized data service providers 
through subscription arrangements. 
Pricing information regarding the 
Fund’s futures asset class will be 
available from the relevant exchange on 
which the futures are listed. 

The Exchange believes that the 
proposed rule change will facilitate the 
listing and trading of additional types of 
exchange-traded products that will 
enhance competition among market 
participants, to the benefit of investors 
and the marketplace. In addition, the 
listing and trading criteria set forth in 
Rule 8.600 are intended to protect 
investors and the public interest. The 
Fund’s portfolio holdings that will form 
the basis for the Fund’s calculation of 
NAV will be disclosed on its Web site 
daily after the close of trading on the 
Exchange and prior to the opening of 
trading of Shares in the Core Trading 
Session on the Exchange the following 
day. In addition, the Portfolio Indicative 
Value, as defined in NYSE Arca Equities 
Rule 8.600(c)(3), will be disseminated 
by the CTA or by one or more major 
market data vendors at least every 15 
seconds during the Core Trading 
Session. Information regarding market 
price and trading volume of the Shares 
is and will be continually available on 
a real-time basis throughout the day on 
brokers’ computer screens and other 
electronic services, and quotation and 
last sale information will be available 
via the CTA high speed line. In 
addition, the Exchange has in place 
surveillance procedures that are 
adequate to properly monitor trading in 
the Shares. The Web site for the Fund 
will include a form of the prospectus for 
the Fund and additional data relating to 
the NAV and other applicable 
quantitative information. Moreover, 
prior to the commencement of trading, 
the Exchange will inform its Exchange 
Trading Permit holders in an 
Information Bulletin of the special 
characteristics and risks associated with 
trading the Shares. Trading in Shares of 
the Fund will be halted if the circuit 
breaker parameters in NYSE Arca Rule 
7.12 have been reached or because of 
market conditions or for reasons that, in 
the view of the Exchange, make trading 
in the Shares inadvisable, and trading in 
the Shares will be subject to NYSE Arca 
Equities Rule 8.600(d)(2)(D), which sets 
forth circumstances under which 
trading in Shares of the Fund may be 
halted. In addition, as noted above, 
investors will have ready access to 
information regarding the Fund’s 
holdings, the Portfolio Indicative Value, 
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36 17 CFR 200.30–3(a)(12). 
1 15 U.S.C. 78s(b)(1). 
2 15 U.S.C. 78a. 
3 17 CFR 240.19b–4. 

the Disclosed Portfolio, and quotation 
and last-sale information for the Shares. 

The proposed rule change is designed 
to perfect the mechanism of a free and 
open market and, in general, to protect 
investors and the public interest in that 
it will facilitate the listing and trading 
of an actively-managed exchange-traded 
product that will enhance competition 
among market participants, to the 
benefit of investors and the marketplace. 
As noted above, FINRA, on behalf of the 
Exchange, will communicate as needed 
regarding trading in the Shares and 
underlying equity securities (including, 
without limitation, ETFs) and futures 
contracts with other markets and other 
entities that are members of ISG and 
FINRA, on behalf of the Exchange, may 
obtain trading information regarding 
trading in the Shares and underlying 
equity securities (including, without 
limitation, ETFs) and futures contracts 
from such markets and other entities. In 
addition, the Exchange may obtain 
information regarding trading in the 
Shares and underlying equity securities 
(including, without limitation, ETFs) 
and futures contracts from markets and 
other entities that are members of ISG or 
with which the Exchange has in place 
a comprehensive surveillance sharing 
agreement. In addition, FINRA, on 
behalf of the Exchange, is able to access, 
as needed, trade information for certain 
fixed income securities held by the 
Fund reported to TRACE. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purpose of the Exchange Act. The 
Exchange notes that the proposed rule 
change will facilitate the listing and 
trading of an additional actively- 
managed exchange-traded product that 
will enhance competition among market 
participants, to the benefit of investors 
and the marketplace. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

No written comments were solicited 
or received with respect to the proposed 
rule change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 45 days of the date of 
publication of this notice in the Federal 
Register or within such longer period 
up to 90 days after publication (i) as the 
Commission may designate if it finds 

such longer period to be appropriate 
and publishes its reasons for so finding 
or (ii) as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve or disapprove 
the proposed rule change, or 

(B) institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 
Interested persons are invited to 

submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 
• Use the Commission’s Internet 

comment form (http://www.sec.gov/
rules/sro.shtml); or 

• Send an email to rule-comments@
sec.gov. Please include File Number SR– 
NYSEArca–2014–30 on the subject line. 

Paper Comments 
• Send paper comments in triplicate 

to Secretary, Securities and Exchange 
Commission, 100 F Street NE., 
Washington, DC 20549–1090. 
All submissions should refer to File 
Number SR–NYSEArca–2014–30. This 
file number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for Web site viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE., 
Washington, DC 20549, on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of the 
filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 

should refer to File Number SR– 
NYSEArca–2014–30 and should be 
submitted on or before May 2, 2014. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.36 
Kevin M. O’Neill, 
Deputy Secretary. 
[FR Doc. 2014–08129 Filed 4–10–14; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–71889; File No. SR– 
NYSEMKT–2014–29] 

Self-Regulatory Organizations; NYSE 
MKT LLC; Notice of Filing and 
Immediate Effectiveness of Proposed 
Rule Change Amending Its Price List 
for Certain Executions at the Opening 

April 7, 2014. 
Pursuant to Section 19(b)(1) 1 of the 

Securities Exchange Act of 1934 
(‘‘Act’’) 2 and Rule 19b–4 thereunder,3 
notice is hereby given that, on March 
26, 2014, NYSE MKT LLC (‘‘Exchange’’ 
or ‘‘NYSE MKT’’) filed with the 
Securities and Exchange Commission 
(‘‘Commission’’) the proposed rule 
change as described in Items I, II, and 
III below, which Items have been 
prepared by the self-regulatory 
organization. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange proposes to amend its 
Price List for certain executions at the 
opening. The Exchange proposes to 
implement the fee change effective 
April 1, 2014. The text of the proposed 
rule change is available on the 
Exchange’s Web site at www.nyse.com, 
at the principal office of the Exchange, 
and at the Commission’s Public 
Reference Room. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of, 
and basis for, the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text 
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4 The proposed pricing would only apply to 
securities priced $1.00 or greater. The existing 
pricing for executions at the opening in securities 
priced below $1.00 would remain unchanged (i.e., 
0.3% of the total dollar value of the transaction). 
Designated Market Maker (‘‘DMM’’) executions at 
the opening would continue to not be charged. 

5 15 U.S.C. 78f(b). 
6 15 U.S.C. 78f(b)(4) and (5). 

7 See Securities Exchange Act Release No. 66959 
(May 10, 2012), 77 FR 28912 (May 16, 2012) 
(SR–NYSEAmex–2012–28). 

8 For example, the Nasdaq Stock Market, LLC 
(‘‘NASDAQ’’) similarly charges $0.0010 per share 
for certain orders executed in the NASDAQ 
Opening Cross. See NASDAQ Rule 7018(e). The 
Exchange’s affiliate, New York Stock Exchange LLC 
(‘‘NYSE’’) has also proposed an increase for its fee 
at the opening from $0.0005 to $0.0010 per share. 
See SR–NYSE–2014–18. 

9 See supra note 7. 
10 The Exchange notes that, while NYSE has 

similarly proposed to increase its fee for executions 
at the opening from $0.0005 to $0.0010 per share, 
NYSE has proposed to increase the corresponding 
fee cap from $15,000 to $20,000 rather than the 
decrease that is proposed herein. See SR–NYSE– 
2014–18, supra note 8. 

11 As noted in note 4 above, DMM executions at 
the opening would continue to not be charged. The 
Exchange believes that this is reasonable because of 
the liquidity-providing function that DMMs serve. 
This is also equitable and not unfairly 
discriminatory because DMMs are subject to certain 
obligations to which other members and member 
organizations are not. 

12 15 U.S.C. 78f(b)(8). 
13 See supra note 8. 

of those statements may be examined at 
the places specified in Item IV below. 
The Exchange has prepared summaries, 
set forth in sections A, B, and C below, 
of the most significant parts of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and the 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
The Exchange proposes to amend its 

Price List for certain executions at the 
opening.4 The Exchange proposes to 
implement the fee change effective 
April 1, 2014. 

The Exchange currently charges a fee 
of $0.0005 per share for executions of at 
the opening or at the opening only 
orders, subject to a monthly fee cap of 
$15,000 per member organization for 
such executions. The Exchange 
proposes to raise the fee to $0.0010 per 
share and decrease the monthly fee cap 
to $10,000 per member organization. 

The proposed change is not otherwise 
intended to address any other issues, 
and the Exchange is not aware of any 
problems that members and member 
organizations would have in complying 
with the proposed change. 

2. Statutory Basis 
The Exchange believes that the 

proposed rule change is consistent with 
Section 6(b) of the Act,5 in general, and 
furthers the objectives of Sections 
6(b)(4) and 6(b)(5) of the Act,6 in 
particular, because it provides for the 
equitable allocation of reasonable dues, 
fees, and other charges among its 
members, issuers and other persons 
using its facilities and does not unfairly 
discriminate between customers, 
issuers, brokers or dealers. 

The Exchange believes that it is 
reasonable to increase the fee for 
executions at the opening because 
members and member organizations 
benefit from the substantial amounts of 
liquidity that are present on the 
Exchange during such time. The 
proposed new rate of $0.0010 for the fee 
is reasonable because it will strike a 
more appropriate balance between 
encouraging liquidity at the opening 
and generating adequate revenues for 
the Exchange. The Exchange notes that 
it has not increased the fee in nearly two 

years.7 The proposed new rate for the 
fee is also reasonable because it is 
comparable to the rate for executions at 
the opening on other markets.8 

The pricing at the opening is only 
applicable to NYSE MKT-listed 
securities, and the fee cap was 
implemented on the Exchange nearly 
two years ago.9 Based on a review of 
such time period the Exchange has 
determined that the current fee cap level 
of $15,000 may be too high for certain 
member organizations to reach. A 
decreased fee cap is therefore reasonable 
because it would be set at a level that 
is more representative of the volume 
during the opening on the Exchange, 
which is significantly lower than, for 
example, the opening on the Exchange’s 
affiliate NYSE.10 The decrease to the fee 
cap is also reasonable because it would 
incentivize member organizations to 
submit additional liquidity at the open 
so that they may reach the fee cap as 
quickly as possible. In this regard, a 
member organization that reaches the 
fee cap would continue to be charged a 
marginal [sic] rate for its transactions at 
the opening that is lower than the 
$0.0010 rate that would be applicable 
without the cap (i.e., once a member 
organization reaches the cap, its per- 
transaction rate thereafter will be zero 
and its marginal [sic] rate will decrease 
for each additional transaction at the 
open thereafter). It is also reasonable to 
increase the fee and decrease the fee cap 
because member organizations would 
pay a higher per-transaction fee for 
opening executions than they currently 
do, but could benefit over the course of 
the month by potentially reaching the 
lower fee cap quicker. 

The proposed new rate of $0.0010 for 
the fee and the decreased fee cap of 
$10,000 are equitable and not unfairly 
discriminatory because this pricing 
would continue to encourage robust 
levels of liquidity at the opening, which 
benefits all market participants. This 
pricing is also equitable and not unfairly 
discriminatory because it would apply 

equally to all similarly situated member 
organizations.11 

Finally, the Exchange believes that it 
is subject to significant competitive 
forces, as described below in the 
Exchange’s statement regarding the 
burden on competition. 

For these reasons, the Exchange 
believes that the proposal is consistent 
with the Act. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

In accordance with Section 6(b)(8) of 
the Act,12 the Exchange believes that the 
proposed rule change would not impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. Instead, the 
Exchange believes that the proposed 
change would contribute to the 
Exchange’s market quality and 
ultimately competition. The proposed 
change would also lead to increased 
competition among execution venues, 
including by permitting the Exchange to 
compete with other markets that apply 
comparable pricing for executions at the 
opening.13 The proposed change also 
would not impose any burden on 
competition among market participants. 
Instead, the pricing for executions at the 
opening would remain at relatively low 
levels and would continue to reflect the 
benefit that market participants receive 
through the ability to have their orders 
interact with other liquidity at the 
opening. The decreased fee cap would 
also be set at a level that would make 
it easier to reach for all member 
organizations and could therefore 
contribute to competition between 
member organizations with varying 
levels of liquidity and executions at the 
opening. 

Finally, the Exchange notes that it 
operates in a highly competitive market 
in which market participants can 
readily favor competing venues if they 
deem fee levels at a particular venue to 
be excessive or rebate opportunities 
available at other venues to be more 
favorable. In such an environment, the 
Exchange must continually adjust its 
fees and rebates to remain competitive 
with other exchanges and with 
alternative trading systems that have 
been exempted from compliance with 
the statutory standards applicable to 
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14 15 U.S.C. 78s(b)(3)(A). 
15 17 CFR 240.19b–4(f)(2). 
16 15 U.S.C. 78s(b)(2)(B). 17 17 CFR 200.30–3(a)(12). 

1 15 U.S.C.78s(b)(1). 
2 15 U.S.C. 78a. 
3 17 CFR 240.19b–4. 

exchanges. Because competitors are free 
to modify their own fees and credits in 
response, and because market 
participants may readily adjust their 
order routing practices, the Exchange 
believes that the degree to which fee 
changes in this market may impose any 
burden on competition is extremely 
limited. As a result of all of these 
considerations, the Exchange does not 
believe that the proposed changes will 
impair the ability of member 
organizations or competing order 
execution venues to maintain their 
competitive standing in the financial 
markets. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

No written comments were solicited 
or received with respect to the proposed 
rule change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The foregoing rule change is effective 
upon filing pursuant to Section 
19(b)(3)(A) 14 of the Act and 
subparagraph (f)(2) of Rule 19b–4 15 
thereunder, because it establishes a due, 
fee, or other charge imposed by the 
Exchange. 

At any time within 60 days of the 
filing of such proposed rule change, the 
Commission summarily may 
temporarily suspend such rule change if 
it appears to the Commission that such 
action is necessary or appropriate in the 
public interest, for the protection of 
investors, or otherwise in furtherance of 
the purposes of the Act. If the 
Commission takes such action, the 
Commission shall institute proceedings 
under Section 19(b)(2)(B) 16 of the Act to 
determine whether the proposed rule 
change should be approved or 
disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s Internet 
comment form (http://www.sec.gov/
rules/sro.shtml); or 

• Send an email to rule-comments@
sec.gov. Please include File Number SR– 
NYSEMKT–2014–29 on the subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Secretary, Securities and Exchange 
Commission, 100 F Street NE., 
Washington, DC 20549–1090. 

All submissions should refer to File 
Number SR–NYSEMKT–2014–29. This 
file number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for Web site viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE., 
Washington, DC 20549, on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of such 
filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR– 
NYSEMKT–2014–29 and should be 
submitted on or before May 2, 2014. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.17 

Kevin M. O’Neill, 
Deputy Secretary. 
[FR Doc. 2014–08124 Filed 4–10–14; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–71890; File No. SR–NYSE– 
2014–18] 

Self-Regulatory Organizations; New 
York Stock Exchange LLC; Notice of 
Filing and Immediate Effectiveness of 
Proposed Rule Change Amending Its 
Price List for Certain Executions at the 
Opening 

April 7, 2014. 

Pursuant to Section 19(b)(1) 1 of the 
Securities Exchange Act of 1934 
(‘‘Act’’) 2 and Rule 19b–4 thereunder,3 
notice is hereby given that, on March 
26, 2014, New York Stock Exchange 
LLC (‘‘NYSE’’ or ‘‘Exchange’’) filed with 
the Securities and Exchange 
Commission (‘‘Commission’’) the 
proposed rule change as described in 
Items I, II, and III below, which Items 
have been prepared by the self- 
regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange proposes to amend its 
Price List for certain executions at the 
opening. The Exchange proposes to 
implement the fee change effective 
April 1, 2014. The text of the proposed 
rule change is available on the 
Exchange’s Web site at www.nyse.com, 
at the principal office of the Exchange, 
and at the Commission’s Public 
Reference Room. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of, 
and basis for, the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text 
of those statements may be examined at 
the places specified in Item IV below. 
The Exchange has prepared summaries, 
set forth in sections A, B, and C below, 
of the most significant parts of such 
statements. 
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4 The proposed pricing would only apply to 
securities priced $1.00 or greater. The existing 
pricing for executions at the opening in securities 
priced below $1.00 would remain unchanged (i.e., 
0.3% of the total dollar value of the transaction). 
Designated Market Maker (‘‘DMM’’) executions at 
the opening would continue to not be charged. 

5 15 U.S.C. 78f(b). 
6 15 U.S.C. 78f(b)(4) and (5). 
7 See Securities Exchange Act Release Nos. 60436 

(August 5, 2009), 74 FR 40252 (August 11, 2009) 
(SR–NYSE–2009–77); and 66600 (March 14, 2012), 
77 FR 16298 (March 20, 2012) (SR–NYSE–2012–07). 

8 For example, the Nasdaq Stock Market, LLC 
(‘‘NASDAQ’’) similarly charges $0.0010 per share 
for certain orders executed in the NASDAQ 
Opening Cross and applies a $20,000 fee cap per 
month per firm for such executions. See NASDAQ 
Rule 7018(e). 

9 As noted in note 1 [sic] above, DMM executions 
at the opening would continue to not be charged. 
The Exchange believes that this is reasonable 
because of the liquidity-providing function that 
DMMs serve. This is also equitable and not unfairly 
discriminatory because DMMs are subject to certain 
obligations to which other members and member 
organizations are not. 

10 15 U.S.C. 78f(b)(8). 

11 See supra note 8. 
12 15 U.S.C. 78s(b)(3)(A). 
13 17 CFR 240.19b–4(f)(2). 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and the 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
The Exchange proposes to amend its 

Price List for certain executions at the 
opening.4 The Exchange proposes to 
implement the fee change effective 
April 1, 2014. 

The Exchange currently charges a fee 
of $0.0005 per share for executions at 
the opening or at the opening only 
orders, subject to a monthly fee cap of 
$15,000 per member organization for 
such executions. The Exchange 
proposes to raise the fee to $0.0010 per 
share and the monthly fee cap to 
$20,000 per member organization. 

The proposed change is not otherwise 
intended to address any other issues, 
and the Exchange is not aware of any 
problems that members and member 
organizations would have in complying 
with the proposed change. 

2. Statutory Basis 
The Exchange believes that the 

proposed rule change is consistent with 
Section 6(b) of the Act,5 in general, and 
furthers the objectives of Sections 
6(b)(4) and 6(b)(5) of the Act,6 in 
particular, because it provides for the 
equitable allocation of reasonable dues, 
fees, and other charges among its 
members, issuers and other persons 
using its facilities and does not unfairly 
discriminate between customers, 
issuers, brokers or dealers. 

The Exchange believes that it is 
reasonable to increase the fee and 
corresponding fee cap for executions at 
the opening because members and 
member organizations benefit from the 
substantial amounts of liquidity that are 
present on the Exchange during such 
time. The proposed new rate of $0.0010 
for the fee is reasonable because it will 
strike a more appropriate balance 
between encouraging liquidity at the 
opening and generating adequate 
revenues for the Exchange. The 
Exchange notes that it has not increased 
the fee in nearly five years or the fee cap 
in more than two years.7 The increase to 
the fee cap is also reasonable in light of 

the proposed increase in the fee because 
member organizations would otherwise 
reach the fee cap twice as quickly. The 
Exchange believes that it is reasonable 
to increase the fee cap for executions at 
the opening because a member 
organization that reaches the cap would 
continue to be charged a marginal [sic] 
rate for its transactions at the opening 
that is lower than the $0.0010 rate that 
would be applicable without the cap 
(i.e., once a member organization 
reaches the cap, its per-transaction rate 
thereafter will be zero and its marginal 
rate [sic] will decrease for each 
additional transaction at the open 
thereafter). The proposed new rate for 
the fee and the corresponding new level 
for the fee cap are also reasonable 
because they are comparable to those for 
executions at the opening on other 
markets.8 

The proposed new rate of $0.0010 for 
the fee and the increased fee cap of 
$20,000 are equitable and not unfairly 
discriminatory because, even at such 
increased levels, this pricing would 
continue to encourage robust levels of 
liquidity at the opening, which benefits 
all market participants. This pricing is 
also equitable and not unfairly 
discriminatory because it would apply 
equally to all similarly situated member 
organizations.9 

Finally, the Exchange believes that it 
is subject to significant competitive 
forces, as described below in the 
Exchange’s statement regarding the 
burden on competition. 

For these reasons, the Exchange 
believes that the proposal is consistent 
with the Act. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

In accordance with Section 6(b)(8) of 
the Act,10 the Exchange believes that the 
proposed rule change would not impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. Instead, the 
Exchange believes that the proposed 
change would contribute to the 
Exchange’s market quality and 
ultimately competition. The proposed 

change would also lead to increased 
competition among execution venues, 
including by permitting the Exchange to 
compete with other markets that apply 
comparable pricing for executions at the 
opening.11 The proposed change also 
would not impose any burden on 
competition among market participants. 
Instead, the pricing for executions at the 
opening would remain at relatively low 
levels and would continue to reflect the 
benefit that market participants receive 
through the ability to have their orders 
interact with other liquidity at the 
opening. 

Finally, the Exchange notes that it 
operates in a highly competitive market 
in which market participants can 
readily favor competing venues if they 
deem fee levels at a particular venue to 
be excessive or rebate opportunities 
available at other venues to be more 
favorable. In such an environment, the 
Exchange must continually adjust its 
fees and rebates to remain competitive 
with other exchanges and with 
alternative trading systems that have 
been exempted from compliance with 
the statutory standards applicable to 
exchanges. Because competitors are free 
to modify their own fees and credits in 
response, and because market 
participants may readily adjust their 
order routing practices, the Exchange 
believes that the degree to which fee 
changes in this market may impose any 
burden on competition is extremely 
limited. As a result of all of these 
considerations, the Exchange does not 
believe that the proposed changes will 
impair the ability of member 
organizations or competing order 
execution venues to maintain their 
competitive standing in the financial 
markets. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

No written comments were solicited 
or received with respect to the proposed 
rule change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The foregoing rule change is effective 
upon filing pursuant to Section 
19(b)(3)(A) 12 of the Act and 
subparagraph (f)(2) of Rule 19b–4 13 
thereunder, because it establishes a due, 
fee, or other charge imposed by the 
Exchange. 
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14 15 U.S.C. 78s(b)(2)(B). 

15 17 CFR 200.30–3(a)(12). 
1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 
3 See Securities Exchange Act Release No. 71588 

(Feb. 20, 2014), 79 FR 10848. 
4 See Letter from Gary L. Gastineau, President, 

ETF Consultants.com, Inc., to Elizabeth M. Murphy, 
Secretary, Commission, dated March 18, 2014. 

5 15 U.S.C. 78s(b)(2). 

6 Id. 
7 17 CFR 200.30–3(a)(31). 

At any time within 60 days of the 
filing of such proposed rule change, the 
Commission summarily may 
temporarily suspend such rule change if 
it appears to the Commission that such 
action is necessary or appropriate in the 
public interest, for the protection of 
investors, or otherwise in furtherance of 
the purposes of the Act. If the 
Commission takes such action, the 
Commission shall institute proceedings 
under Section 19(b)(2)(B)14 of the Act to 
determine whether the proposed rule 
change should be approved or 
disapproved. 

IV. Solicitation of Comments 
Interested persons are invited to 

submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 
• Use the Commission’s Internet 

comment form (http://www.sec.gov/
rules/sro.shtml); or 

• Send an email to rule-comments@
sec.gov. Please include File Number SR– 
NYSE–2014–18 on the subject line. 

Paper Comments 
• Send paper comments in triplicate 

to Secretary, Securities and Exchange 
Commission, 100 F Street NE., 
Washington, DC 20549–1090. 
All submissions should refer to File 
Number SR–NYSE–2014–18. This file 
number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for Web site viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE., 
Washington, DC 20549, on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of such 
filing also will be available for 
inspection and copying at the principal 

office of the Exchange. All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR–NYSE– 
2014–18 and should be submitted on or 
before May 2, 2014. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.15 
Kevin M. O’Neill, 
Deputy Secretary. 
[FR Doc. 2014–08125 Filed 4–10–14; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–71895; File No. SR– 
NYSEArca–2014–10] 

Self-Regulatory Organizations; NYSE 
Arca, Inc.; Notice of Designation of a 
Longer Period for Commission Action 
on a Proposed Rule Change To Adopt 
NYSE Arca Equities Rule 8.900, Which 
Permits the Listing and Trading of 
Managed Portfolio Shares, and To List 
and Trade Shares of the ActiveShares 
SM Large-Cap Fund, ActiveShares SM 
Mid-Cap Fund, and ActiveShares SM 
Multi-Cap Fund Pursuant to That Rule 

April 7, 2014. 
On February 7, 2014, NYSE Arca, Inc. 

(‘‘Exchange’’) filed with the Securities 
and Exchange Commission 
(‘‘Commission’’), pursuant to Section 
19(b)(1) of the Securities Exchange Act 
of 1934 (‘‘Act’’) 1 and Rule 19b–4 
thereunder,2 a proposed rule change to 
adopt new NYSE Arca Equities Rule 
8.900, which would govern the listing 
and trading of Managed Portfolio 
Shares, and to list and trade shares of 
the ActiveSharesSM Large-Cap Fund, 
ActiveSharesSM Mid-Cap Fund, and 
ActiveSharesSM Multi-Cap Fund 
(collectively, ‘‘Funds’’) under proposed 
NYSE Arca Equities Rule 8.900. The 
proposed rule change was published for 
comment in the Federal Register on 
February 26, 2014.3 The Commission 
has received one comment letter on the 
proposed rule change.4 

Section 19(b)(2) of the Act 5 provides 
that, within 45 days of the publication 

of notice of the filing of a proposed rule 
change, or within such longer period up 
to 90 days as the Commission may 
designate if it finds such longer period 
to be appropriate and publishes its 
reasons for so finding, or as to which the 
self-regulatory organization consents, 
the Commission shall either approve the 
proposed rule change, disapprove the 
proposed rule change, or institute 
proceedings to determine whether the 
proposed rule change should be 
disapproved. The Commission is 
extending this 45-day time period. 

The Commission finds that it is 
appropriate to designate a longer period 
within which to take action on the 
proposed rule change so that it has 
sufficient time to consider the proposed 
rule change and the comment received. 
The proposed rule change would permit 
the Exchange to adopt new NYSE Arca 
Equities Rule 8.900, which would set 
forth the initial and continued listing 
standards applicable to Managed 
Portfolio Shares. In addition, the 
proposed rule change would permit the 
listing and trading of shares of the 
Funds pursuant to proposed NYSE Arca 
Equities Rule 8.900. 

Accordingly, the Commission, 
pursuant to Section 19(b)(2) of the Act,6 
designates May 27, 2014, as the date by 
which the Commission shall either 
approve or disapprove or institute 
proceedings to determine whether to 
disapprove the proposed rule change 
(File Number SR–NYSEArca–2014–10). 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.7 
Kevin M. O’Neill, 
Deputy Secretary. 
[FR Doc. 2014–08130 Filed 4–10–14; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–71888; File No. SR–DTC– 
2014–02] 

Self-Regulatory Organizations; The 
Depository Trust Company; Notice of 
Filing and Immediate Effectiveness of 
Proposed Rule Change to Amend the 
DTC Settlement Service Guide to 
Clarify the Largest Provisional Net 
Credit Procedures 

April 7, 2014. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
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1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 
3 Exhibit 5 of this proposed rule change filing 

shows the text of the rule changes to be made by 
DTC. File No. SR–DTC–2014–02, Exhibit 5, 
http://www.sec.gov/rules/sro/dtc.shtml. 

4 15 U.S.C. 78s(b)(3)(A). 
5 17 CFR 240.19b–4(f)(4). 
6 DTC Rule 1 (Definitions), available at http://

www.dtcc.com/en/legal/rules-and-procedures.aspx. 
7 Service Guide, available at http://

www.dtcc.com/∼/media/Files/Downloads/legal/
service-guides/Settlement.ashx. 

8 Such reversals override DTC’s net debit cap and 
collateral monitor risk controls. 

9 Securities Exchange Act Release No. 68983 (Feb. 
25, 2013), 78 FR 13924 (Mar. 1, 2013) (SR–DTC– 
2012–10). 

10 15 U.S.C. 78q–1(b)(3)(F). 

11 15 U.S.C. 78s(b)(3)(A). 
12 17 CFR 240.19b–4(f)(4). 

(‘‘Act’’) 1 and Rule 19b–4 2 thereunder, 
notice is hereby given that on March 27, 
2014, the Depository Trust Company 
(‘‘DTC’’) filed with the Securities and 
Exchange Commission (‘‘Commission’’) 
the proposed rule change 3 as described 
in Items I, II and III below, which Items 
have been prepared primarily by DTC. 
DTC filed the proposed rule change 
pursuant to Section 19(b)(3)(A) 4 of the 
Act and Rule 19b–4(f)(4) 5 thereunder, 
which renders the proposal effective 
upon filing with the Commission. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

As discussed below, the proposed 
rule change would clarify DTC’s 
existing Largest Provisional Net Credit 
(‘‘LPNC’’) 6 Procedures within DTC’s 
Settlement Service Guide (the ‘‘Service 
Guide’’).7 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, 
DTC included statements concerning 
the purpose of and basis for the 
proposed rule change, and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. DTC 
has prepared summaries, set forth in 
sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements. 

(A) Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 

With regard to processing of Money 
Market Instruments (‘‘MMI’’), DTC 
employs the LPNC risk management 
control to mitigate the risks associated, 
on the same business day, with: (i) the 
insolvency of an MMI issuer or refusal 
to pay (‘‘RTP’’) on a MMI maturity 

obligation by the applicable MMI 
Issuing and Paying Agent, and (ii) a DTC 
Participant’s (‘‘Participant’’) failure to 
settle or DTC’s ceasing to act for the 
Participant. In this regard, on each 
processing day, DTC withholds intraday 
credit from each MMI Participant for the 
sum of the two largest aggregate net 
credits with respect to an issuer’s 
acronym for purposes of calculating the 
Participant’s net settlement balance and 
collateral monitor. This provides 
protection in the event that MMI 
transactions are reversed in DTC’s 
system in accordance with the DTC 
Rules & Procedures (‘‘Rules’’) as a result 
of an issuer failure or RTP.8 

DTC most recently updated its Rules 
relating to LPNC in 2013.9 

Pursuant to this rule filing, DTC 
proposes clarifications to the LPNC 
Procedures in the Service Guide, 
including: (i) providing an example 
illustrating the composition of the LPNC 
calculation; and (ii) making other 
technical changes relating to the 
description of the LPNC process and 
timeframes. 

2. Statutory Basis 

The proposed rule change clarifies the 
terms associated with processing of 
MMI transactions and associated risk 
controls. As a result, the proposed rule 
change is consistent with the 
requirements of the Act and the rules 
and regulations thereunder applicable to 
DTC, and in particular, with Section 
17A(b)(3)(F) 10 of the Act. This section 
requires that the Rules be designed to 
promote the prompt and accurate 
clearance and settlement of securities 
transactions and, in general, to protect 
investors and the public interest. 

3. Implementation Timeframe 

The proposed rule change is effective 
immediately. 

(B) Self-Regulatory Organization’s 
Statement on Burden on Competition 

DTC does not believe that the 
proposed rule change will have any 
impact, or impose any burden, on 
competition. As stated above, the 
proposed change merely provides 
clarifications to the Service Guide and 
will not impact any Participant’s access 
to, or use of, DTC services. In addition, 
the proposal does not impact the costs 
of Participants’ use of DTC services. 

(C) Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

Written comments relating to the 
proposed rule change have not yet been 
solicited or received with respect to this 
filing. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The forgoing [sic] rule change has 
become effective pursuant to Section 
19(b)(3)(A) 11 of the Act and paragraph 
(f)(4) 12 of Rule 19b–4 thereunder. At 
any time within 60 days of the filing of 
the proposed rule change, the 
Commission summarily may 
temporarily suspend such rule change if 
it appears to the Commission that such 
action is necessary or appropriate in the 
public interest, for the protection of 
investors, or otherwise in furtherance of 
the purposes of the Act. 

IV. Solicitation of Comments 
Interested persons are invited to 

submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 
• Use the Commission’s Internet 

comment form (http://www.sec.gov/
rules/sro.shtml); or 

• Send an email to rule-comments@
sec.gov. Please include File No. SR– 
DTC–2014–02 on the subject line. 

Paper Comments 
• Send paper comments in triplicate 

to Secretary, Securities and Exchange 
Commission, 100 F Street NE., 
Washington, DC 20549–1090. 
All submissions should refer to File No. 
SR–DTC–2014–02. This file number 
should be included on the subject line 
if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
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13 17 CFR 200.30–3(a)(12). 
1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 
3 See Securities Exchange Act Release No. 70866 

(November 13, 2013), 78 FR 69472 (‘‘Notice’’). 

4 See Securities Exchange Act Release No. 70940 
(November 25, 2013), 78 FR 71700 (November 29, 
2013) (‘‘Order Instituting Proceedings’’). 

5 See letters to Elizabeth M. Murphy, Secretary, 
Commission, from: Michael J. Simon, Secretary, 
International Securities Exchange, LLC, dated 
November 11, 2013; William O’Brien, Chief 
Executive Officer, Direct Edge Holdings LLC, dated 
November 13, 2013; Brian O’Neill, Vice President 
and Senior Counsel, Miami International Securities 
Exchange, LLC, dated November 27, 2013; John C. 
Nagel, Managing Director and General Counsel, 
Citadel Securities, dated December 18, 2013; 
Angelo Evangelou, Associate General Counsel, 
Chicago Board Options Exchange, Inc., dated 
December 20, 2013; and Michael J. Simon, 
Secretary, International Securities Exchange, LLC, 
dated December 20, 2013. 

6 See letter to Elizabeth M. Murphy, Secretary, 
Commission, from Joan C. Conley, Senior Vice 
President & Corporate Secretary, NASDAQ OMX 
PHLX LLC, dated January 24, 2014 (‘‘Phlx Response 
Letter’’). 

7 15 U.S.C. 78s(b)(2). 

8 See Phlx Response Letter, supra note 6, at 7. 
9 Id. 
10 Id. 
11 See Exchange Act Release No. 61358 (Jan. 14, 

2010), 75 FR 3593, 3597 (Jan. 21, 2010) (‘‘Concept 
Release’’). 

12 Id. 
13 Id. 
14 Id. 
15 Id. 
16 See Concept Release, supra note 11, at 3597. 
17 Id. 

those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for Web site viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE., 
Washington, DC 20549 on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of such 
filings will also be available for 
inspection and copying at the principal 
office of DTC and on DTC’s Web site at 
http://www.dtcc.com/legal/sec-rule- 
filings.aspx. All comments received will 
be posted without change; the 
Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File No. SR–DTC–2014– 
02 and should be submitted on or before 
May 2, 2014. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.13 
Kevin M. O’Neill, 
Deputy Secretary. 
[FR Doc. 2014–08123 Filed 4–10–14; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–71891; File No. SR–Phlx– 
2013–113] 

Self-Regulatory Organizations; 
NASDAQ OMX PHLX LLC; Request for 
Comment and Notice of Designation of 
Longer Period for Commission Action 
on Proceedings To Determine Whether 
To Approve or Disapprove a Proposed 
Rule Change To Offer a Customer 
Rebate 

April 7, 2014. 
On October 31, 2013, NASDAQ OMX 

PHLX LLC (‘‘Exchange’’ or ‘‘Phlx’’) filed 
with the Securities and Exchange 
Commission (‘‘Commission’’), pursuant 
to Section 19(b)(1) of the Securities 
Exchange Act of 1934 (‘‘Act’’) 1 and Rule 
19b–4 thereunder,2 a proposed rule 
change to amend the Customer Rebate 
Program in Section B of the Exchange’s 
Pricing Schedule to increase Customer 
rebates available to certain market 
participants that transact Customer 
orders on Phlx. The proposed rule 
change was published for comment in 
the Federal Register on November 19, 
2013.3 On November 25, 2013, the 

Commission temporarily suspended and 
initiated proceedings to determine 
whether to approve or disapprove the 
proposed rule change.4 The Commission 
has received six comment letters on the 
proposal 5 and one rebuttal letter from 
Phlx.6 

Section 19(b)(2) of the Act 7 provides 
that, after instituting proceedings to 
determine whether to approve or 
disapprove a proposed rule change, 
within 180 days of the publication of 
notice of the filing of a proposed rule 
change, the Commission shall either 
approve the proposed rule change or 
disapprove the proposed rule change. 
The Commission may extend the period 
for issuing an order approving or 
disapproving the proposed rule change, 
however, by not more than 60 days if 
the Commission determines that a 
longer period is appropriate and 
publishes the reasons for such 
determination. The 180th day for this 
filing is May 18, 2014. 

The Commission finds that it is 
appropriate to designate a longer period 
within which to take action on the 
proposed rule change so that it has 
sufficient time to review comment 
letters submitted in response to the 
Order Instituting Proceedings, to review 
the Exchange’s response to such 
comments, and to consider and take 
action on the Exchange’s proposed rule 
change. 

The Commission also seeks additional 
comment to help further inform its 
analysis of the proposed rule change. 
Specifically, the Commission invites 
interested persons to submit data, 
views, and arguments concerning the 
proposed rule change, including 
whether the proposed rule change is 
consistent with the Act. In particular, 
the Commission seeks comment on the 
following. 

Phlx states in its January 24, 2014 
response to comments ‘‘ . . . if an 
exchange believes that it would be 
attractive to customers to have a choice 
between multiple affiliated exchanges, it 
may create such exchanges as some self- 
regulatory exchanges—including 
commenters CBOE and ISE—have 
already done.’’ 8 Phlx further states that 
‘‘[t]here are no significant barriers to 
SROs creating additional options 
exchanges.’’ 9 Phlx’s response suggests 
that, if the proposal were approved, 
there is a potential for entities to create 
new options exchanges in order to 
compete with Phlx.10 

The Commission has previously 
stated that its task has been to facilitate 
an appropriately balanced market 
structure that promotes competition 
among markets, while minimizing the 
potentially adverse effects of 
fragmentation on efficiency, price 
transparency, best execution of investor 
orders, and order interaction.11 In that 
Concept Release, the Commission 
discussed the impact of competition 
among trading venues and market 
fragmentation.12 The Commission also 
stated that when many trading centers 
compete for order flow in the same 
security, however, such competition can 
lead to the fragmentation of order flow 
in that security.13 The Commission 
further stated that fragmentation can 
inhibit the interaction of investor orders 
and thereby impair certain efficiencies 
and the best execution of investors’ 
orders.14 On the other hand, the 
Commission stated that mandating the 
consolidation of order flow in a single 
venue would create a monopoly and 
thereby lose the important benefits of 
completion among markets.15 The 
Commission stated that the benefits of 
such competition include incentives for 
trading centers to create new products, 
provide high quality trading services 
that meet the needs of investors, and 
keep trading fees low.16 

As a result, the Commission has 
stated that such market fragmentation 
concerns have presented challenges to 
the Commission’s objective to protect 
investors and maintain fair and orderly 
markets.17 
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18 17 CFR 200.30–3(a)(57). 
1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 

1. What are commenters’ views on the 
impact that Phlx’s proposal would have 
on the current options market structure? 
Please explain. What would the impact 
be, if any, on the current equity market 
structure? Please explain. 

2. What are commenters’ views on the 
impact the proposal would have, if any, 
on the trading of options orders across 
multiple options exchanges? Please 
explain. Specifically, what are 
commenters’ views as to the impact, if 
any, on order interaction, quote 
competition, liquidity (both top of book 
and depth of book) on each options 
exchange or across all options 
exchanges, and/or short-term and long- 
term volatility? Please explain. What are 
commenters’ views on the impact the 
proposal would have, if any, on the best 
execution of investor orders, including 
the implicit costs of executing their 
orders (such as spreads and price 
impact)? Please explain. 

3. What are commenters’ views on the 
impact the proposal would have, if any, 
on the current total number of options 
exchanges? Please explain. Do 
commenters believe that the total 
number of exchanges that list and trade 
standardized options would likely 
increase, decrease, or remain 
unchanged? Please explain. 

4. What are commenters’ views on 
how the proposal would impact the 
incentives for existing exchanges or new 
entities to create multiple exchanges 
under one group? What are commenters’ 
views on how, if any, the proposal 
would impact the incentives for: (1) 
Entities that currently operate multiple 
options exchanges under common 
ownership (‘‘exchange group’’) to create 
additional options exchanges under 
their existing exchange group; (2) stand- 
alone options exchanges to create new 
options exchanges under an exchange 
group; or (3) stand-alone exchanges and/ 
or exchange groups to consolidate and 
form new options exchange groups. 
Please elaborate. 

5. What are commenters’ views on the 
potential explicit costs (e.g., 
connectivity costs, routing costs) or 
benefits of increasing or decreasing the 
total number of options exchanges? 
Please identify such potential costs or 
benefits and explain why they would 
change. 

6. Commenters are requested to 
provide empirical data and other factual 
support for their views. 

Comments may be submitted by any 
of the following methods: 

Electronic Comments 
• Use the Commission’s Internet 

comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an email to rule- 
comments@sec.gov. Please include File 
Number SR–Phlx–2013–113 on the 
subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Secretary, Securities and Exchange 
Commission, 100 F Street NE., 
Washington, DC 20549–1090. 

All submissions should refer to File 
Number SR–Phlx–2013–113. This file 
number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for Web site viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street, NE., 
Washington, DC 20549, on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of the 
filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR–Phlx– 
2013–113 and should be submitted on 
or before April 25, 2014. Any person 
who wishes to file a rebuttal to any 
other person’s submission must file that 
rebuttal by May 9, 2014. 

Accordingly, pursuant to Section 
19(b)(2)(B)(ii)(II) of the Act and for the 
reasons stated above, the Commission 
designates July 17, 2014, as the date by 
which the Commission should either 
approve or disapprove the proposed 
rule change (File No. SR–Phlx–2013– 
113). 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.18 
Kevin M. O’Neill, 
Deputy Secretary. 
[FR Doc. 2014–08126 Filed 4–10–14; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–71883; File No. SR–CBOE– 
2014–034] 

Self-Regulatory Organizations; 
Chicago Board Options Exchange, 
Incorporated; Notice of Filing and 
Immediate Effectiveness of a Proposed 
Rule Change Relating to Market-Maker 
Appointment Adjustments 

April 7, 2014. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 (the 
‘‘Act’’),1 and Rule 19b–4 thereunder,2 
notice is hereby given that on April 1, 
2014 Chicago Board Options Exchange, 
Incorporated (the ‘‘Exchange’’ or 
‘‘CBOE’’) filed with the Securities and 
Exchange Commission (the 
‘‘Commission’’) the proposed rule 
change as described in Items I and II 
below, which Items have been prepared 
by the Exchange. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange proposes to add 
language to Rule 8.3 (Appointment of 
Market-Makers) to add clarity to when 
a Market-Maker must notify the 
Exchange of an appointment adjustment 
in advance of an upcoming tier 
rebalance. The text of the proposed rule 
change is available on the Exchange’s 
Web site (http://www.cboe.com/
AboutCBOE/
CBOELegalRegulatoryHome.aspx), at 
the Exchange’s Office of the Secretary, 
at the Commission’s Public Reference 
Room, and on the Commission’s Web 
site (http://www.sec.gov). 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of and basis for 
the proposed rule change and discussed 
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3 See Securities Exchange Act No. 71223 (January 
2, 2014), 79 FR 1412 (January 8, 2014) (SR–CBOE– 
2013–109), which also stated that the Exchange 
shall announce rebalances via Regulatory Circular 
at least ten (10) business days before the rebalance 
takes effect. 

4 Following the proposed change, the last 
sentence of Rule 8.3(c)(iv) would read: 

‘‘If, after 3:30 p.m. (Central Time) on the business 
day before a rebalance is to take effect, a Market- 
Maker with a VTC appointment holds a 
combination of appointments whose aggregate 
revised appointment cost is greater than the number 
of Trading Permits that Market-Maker holds, the 
Market-Maker will be assigned as many Trading 
Permits as necessary to ensure that the Market- 
Maker no longer holds a combination of 
appointments whose aggregate revised appointment 
cost is greater than the number of Trading Permits 
that Market-Maker holds.’’ 

5 15 U.S.C. 78f(b). 
6 15 U.S.C. 78f(b)(5). 
7 Id. 

8 15 U.S.C. 78s(b)(3)(A). 
9 17 CFR 240.19b–4(f)(6). In addition, Rule 19b- 

4(f)(6)(iii) requires the Exchange to give the 
Commission written notice of the Exchange’s intent 
to file the proposed rule change, along with a brief 
description and text of the proposed rule change, 
at least five business days prior to the date of filing 
of the proposed rule change, or such shorter time 
as designated by the Commission. The Exchange 
has satisfied this requirement. 

10 17 CFR 240.19b–4(f)(6). 

any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
Exchange has prepared summaries, set 
forth in sections A, B, and C below, of 
the most significant aspects of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 

The Exchange proposes to amend 
Exchange Rule 8.3 regarding Market- 
Maker appointment cost rebalances and 
the resulting assignment of additional 
Trading Permits when necessary. 
Currently, Rule 8.3 provides that 
appointments to act as a Market-Maker 
‘‘cost’’ different amounts for different 
classes (with no classes costing more 
than 1.0). Each Trading Permit held by 
a Market-Maker has an appointment 
credit of 1.0. The Exchange, on a 
quarterly basis, can rebalance the tiers 
into which different classes fall, which 
means that the Exchange can elect to 
move a class from one tier to another. 
As a result, the appointment costs for 
the corresponding classes could change. 

The Exchange recently added to Rule 
8.3(c)(iv) language stating that ‘‘If a 
Market-Maker with a VTC appointment 
holds a combination of appointments 
whose aggregate revised appointment 
cost is greater than the number of 
Trading Permits that Market-Maker 
holds, the Market-Maker will be 
assigned as many Trading Permits as 
necessary to ensure that the Market- 
Maker no longer holds a combination of 
appointments whose aggregate revised 
appointment cost is greater than the 
number of Trading Permits that Market- 
Maker holds.’’ 3 However, this proposed 
change can be read to give Market- 
Makers until 11:59 p.m. on the day 
before a rebalance takes effect to change 
their appointments in order to no longer 
hold a combination of appointments 
whose aggregate revised appointment 
cost is greater than the number of 
Trading Permits that Market-Maker 
holds. Under this reading, the 
Exchange’s Registration Department 
may not be provided enough time to 
review and manage such changes. As 
such, the Exchange proposes to set a 
cutoff time of 3:30 p.m. Central Time to 

make such changes in order to provide 
the Exchange with the requisite time.4 

2. Statutory Basis 
The Exchange believes the proposed 

rule change is consistent with Act and 
the rules and regulations thereunder 
applicable to the Exchange and, in 
particular, the requirements of Section 
6(b) of the Act.5 Specifically, the 
Exchange believes the proposed rule 
change is consistent with the Section 
6(b)(5) 6 requirements that the rules of 
an exchange be designed to prevent 
fraudulent and manipulative acts and 
practices, to promote just and equitable 
principles of trade, to foster cooperation 
and coordination with persons engaged 
in regulating, clearing, settling, 
processing information with respect to, 
and facilitating transactions in 
securities, to remove impediments to 
and perfect the mechanism of a free and 
open market and a national market 
system, and, in general, to protect 
investors and the public interest. 
Additionally, the Exchange believes the 
proposed rule change is consistent with 
the Section 6(b)(5) 7 requirement that 
the rules of an exchange not be designed 
to permit unfair discrimination between 
customers, issuers, brokers, or dealers. 

The proposed rule change will ensure 
that the Exchange’s Registration 
Department will be provided enough 
time to review and manage appointment 
changes without imposing an 
unnecessary burden on Market-Makers 
(since they will still be provided with at 
least ten business days of notice prior to 
a rebalance taking effect), thereby 
removing impediments to and 
perfecting the mechanism of a free and 
open market and a national market 
system. The proposed change will apply 
to all Market-Makers (who are the only 
market participants who have class 
appointments). 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

CBOE does not believe that the 
proposed rule change will impose any 
burden on competition that is not 

necessary or appropriate in furtherance 
of the purposes of the Act. CBOE does 
not believe that the proposed rule 
change will impose any burden on 
intramarket competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act because it 
will apply to all Market-Makers (who 
are the only market participants who 
have class appointments). CBOE does 
not believe that the proposed rule 
change will impose any burden on 
intermarket competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act because the 
proposed rule change only applies to 
the Market-Maker appointment process 
on CBOE and is not intended for 
competitive purposes, but to streamline 
an Exchange process. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

The Exchange neither solicited nor 
received comments on the proposed 
rule change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The Exchange has filed the proposed 
rule change pursuant to Section 
19(b)(3)(A) of the Act 8 and Rule 19b– 
4(f)(6) thereunder.9 Because the 
proposed rule change does not (i) 
significantly affect the protection of 
investors or the public interest; (ii) 
impose any significant burden on 
competition; and (iii) become operative 
for 30 days from the date on which it 
was filed, or such shorter time as the 
Commission may designate, the 
proposed rule change has become 
effective pursuant to Section 19(b)(3)(A) 
of the Act and Rule 19b-4(f)(6) 
thereunder.10 

At any time within 60 days of the 
filing of the proposed rule change, the 
Commission summarily may 
temporarily suspend such rule change if 
it appears to the Commission that such 
action is: (i) Necessary or appropriate in 
the public interest; (ii) for the protection 
of investors; or (iii) otherwise in 
furtherance of the purposes of the Act. 
If the Commission takes such action, the 
Commission shall institute proceedings 
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11 15 U.S.C. 78s(b)(2)(B). 
12 17 CFR 200.30–3(a)(12). 

1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b-4. 
3 Terms not defined herein have the meaning set 

forth in the Rules. 

4 Currently, through ACATS, an NSCC Member 
(‘‘Member’’) to whom a customer’s securities 
account is to be transferred (the ‘‘Receiving 
Member’’) may initiate the account transfer process 
by submitting a Transfer Initiation Request (a 
‘‘TIF’’) to NSCC. When a Member who is delivering 
securities through ACATS (a ‘‘Delivering Member’’) 
accepts a customer account transfer (and all other 
preconditions to the processing of an ACATS 
transfer pursuant to NSCC’s Rules have been met), 
NSCC will cause CNS-eligible items in that account 
to enter NSCC’s CNS Accounting Operation 
(‘‘CNS’’) prior to the settlement cycle on the day 
before Settlement Date. ‘‘Non-CNS ACATS’’ 
transactions may be settled either through or away 
from NSCC depending on the asset type. See Rules, 
Rule 50 (Automated Customer Account Transfer 
Service), available at http://www.dtcc.com/en/
legal/rules-and-procedures.aspx. 

5 ACATS complements Financial Industry 
Regulatory Authority (‘‘FINRA’’) Rule 11870 
requiring FINRA members to use automated 
clearing agency customer account transfer services 
to effect customer account transfers within 
specified time frames. 

6 Previous initiatives in this regard focused on 
improvements relating to tracking of assets eligible 
for processing through NSCC’s Continuous Net 
Settlement Accounting Operation (‘‘CNS’’) and 
mutual fund ACATS obligations. 

under Section 19(b)(2)(B) 11 of the Act to 
determine whether the proposed rule 
should be approved or disapproved. 

IV. Solicitation of Comments 
Interested persons are invited to 

submit written data, views and 
arguments concerning the foregoing, 
including whether the proposal is 
consistent with the Act. Comments may 
be submitted by any of the following 
methods: 

Electronic Comments 
• Use the Commission’s Internet 

comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an email to rule- 
comments@sec.gov. Please include File 
Number SR–CBOE–2014–034 on the 
subject line. 

Paper Comments: 
• Send paper comments in triplicate 

to Secretary, Securities and Exchange 
Commission, 100 F Street NE., 
Washington, DC 20549–1090. 
All submissions should refer to File 
Number SR–CBOE–2014–034. This file 
number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for Web site viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE., 
Washington, DC 20549, on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of the 
filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change; 
the Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR–CBOE– 
2014–034 and should be submitted on 
or before May 2, 2014. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.12 
Kevin M. O’Neill, 
Deputy Secretary. 
[FR Doc. 2014–08119 Filed 4–10–14; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–71887; File No. SR–NSCC– 
2014–04] 

Self-Regulatory Organizations; 
National Securities Clearing 
Corporation; Notice of Filing of 
Proposed Rule Change To Effect 
Processing Enhancements to the 
NSCC Automated Customer Account 
Transfer Service 

April 7, 2014. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’) 1 and Rule 19b-4 thereunder,2 
notice is hereby given that on March 27, 
2014, National Securities Clearing 
Corporation (‘‘NSCC’’) filed with the 
Securities and Exchange Commission 
(‘‘Commission’’) the proposed rule 
change as described in Items I, II and III 
below, which Items have been prepared 
primarily by NSCC. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The proposed rule change consists of 
modifications to the Rules & Procedures 
(‘‘Rules’’) of NSCC regarding processing 
enhancements that it proposes to 
undertake with respect to its Automated 
Customer Account Transfer Service 
(‘‘ACATS’’).3 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, 
NSCC included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. NSCC has prepared 
summaries, set forth in sections (A), (B), 
and (C) below, of the most significant 
aspects of such statements. 

(A) Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 

i. Introduction 
ACATS 4 enables Members to transfer 

customer accounts among themselves in 
an automated fashion.5 Since its 
inception in 1985, ACATS has provided 
Members with an efficient automated 
means for the prompt transfer of 
customer accounts. ACATS is a non- 
guaranteed service and transfers are not 
subject to risk management by NSCC. 

NSCC and The Depository Trust 
Company (‘‘DTC’’) have been engaged 
with the industry in a series of 
initiatives designed to improve the 
efficiency and reduce risks associated 
with transactions processed through 
ACATS.6 As a next step in this series of 
initiatives, and as more fully described 
below, NSCC is proposing a new 
ACATS process (separate from CNS) for 
enhanced efficiency and risk reduction 
and to support final completion of 
settlement for ACATS transfers of: (i) 
CNS-eligible securities and (ii) 
securities that are otherwise eligible for 
settlement at DTC (‘‘Non-CNS DTC- 
Eligible Securities’’). 

The new process would facilitate 
completion of ACATS transactions as 
described below regardless of the fact 
that: (i) A Member that is party to the 
transfer may fail to meet its money 
settlement obligation to NSCC, or (ii) if 
NSCC ceases to act for such Member 
(collectively, ‘‘Fails to Settle’’). The 
revised processing would also ensure 
that Non-CNS DTC-Eligible Securities 
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7 Completed transactions, however, are not 
reversed. 

8 An NSCC account at DTC would be established 
to accommodate processing of these transfers. 

9 DTC would provide information to NSCC 
through the DTC/NSCC interface as to when 
deliveries are complete. Please note such reversals 
of uncompleted transactions for defaulting 
Members would remain necessary due to the 
application of NSCC charges for failed securities 
deliveries as described below. 

are credited to a no lien location, as 
CNS eligible items are currently. 

ii. Discussion 

Current Treatment of CNS-Eligible 
ACATS Transactions 

Today, when a CNS ACATS 
transaction is staged for delivery on 
Settlement Date, in order to incent the 
Delivering Member to make delivery of 
the securities, the Delivering Member is 
charged with a money settlement debit 
and the Receiving Member with a 
money settlement credit. These charges 
are reversed when the securities transfer 
is complete. 

ACATS transfers settled via CNS are 
fungible with all other CNS activity. 
Specifically, CNS ACATS receives and 
delivers are netted with guaranteed 
settling trades in the same securities. 
NSCC tracks ACATS receive and deliver 
obligations in CNS so that NSCC is able 
to reverse the uncompleted CNS ACATS 
obligations of a Member that Fails to 
Settle.7 However, if two or more 
Members Fail to Settle, because of the 
fungibility of ACATS securities with 
other CNS activity, NSCC may not be 
able to identify completed versus 
uncompleted transactions. As a result, 
NSCC would then reverse all ACATS 
transactions relating to those Members 
whether or not the transactions are 
completed in order to eliminate the 
debits and credits generated as 
described above. This adds uncertainty 
as to the finality of any given CNS- 
eligible ACATS transaction until money 
settlement is complete. 

Current Treatment of Transfers in Non- 
CNS DTC-Eligible Securities 

Similar to CNS ACATS transactions, 
the Delivering Member for a non-CNS 
eligible transaction that fails to make 
securities delivery receives a money 
debit for the full value of the securities. 
Under current processing, NSCC does 
not track which of these transactions 
has been completed. Thus, if at the end 
of the day the Delivering Member Fails 
to Settle, NSCC would reverse the 
Member’s ACATS transactions in order 
to erase the associated money debit. 
This also adds uncertainty as to the 
finality of any given non-CNS DTC- 
eligible ACATS transaction until money 
settlement is complete. 

New Process for ACATS Transfers of 
CNS-Eligible Securities and Non-CNS 
DTC-Eligible Securities 

The proposed rule change would 
create a new ACATS process for both 

CNS-eligible and Non-CNS DTC-Eligible 
Securities. 

In this new design, ACATS would 
send obligations in CNS-eligible 
securities and Non-CNS DTC-Eligible 
Securities into a new, non-guaranteed 
ACATS process for such obligations on 
ACATS settlement date. The process 
would be known as the ‘‘ACATS 
Settlement Accounting Operation.’’ All 
transfers through this new accounting 
operation would be made ‘‘free-of- 
value’’ without the application of 
incentive charges applied in the current 
process (as described above).8 

Each Member participating in ACATS 
would maintain two NSCC subaccounts 
with respect to the ACATS Settlement 
Accounting Operation to accommodate 
the processing of receive obligations and 
deliver obligations, respectively. Under 
this process, the impacted ACATS 
transactions would be aggregated into 
one receive obligation and one deliver 
obligation per security per Member and 
included in either the Member’s 
‘‘receive’’ or ‘‘deliver’’ subaccounts 
established for this purpose. NSCC 
would not net the obligations between 
a Member’s subaccounts. These 
accounting measures would allow NSCC 
to track obligations at the Member level, 
so NSCC may identify and reverse only 
uncompleted securities obligations if 
one or more Members default on the 
scheduled ACATS settlement date.9 The 
fact that deliveries would be made free- 
of-value would obviate any need to 
reverse completed transactions. Also, as 
more fully described below, NSCC’s 
guaranty to DTC for short cover 
payment obligations would no longer be 
applicable because the deliveries no 
longer present risk to DTC. 

Delivery Exemptions 

The new process would also provide 
for ‘‘Level 1’’ delivery exemptions that 
would allow Members to indicate that 
deliver obligations in the ACATS 
Settlement Accounting Operation 
should not be automatically settled 
against their current DTC position. With 
respect to same day settling 
transactions, Members may select a 
standing exemption to permit all such 
short positions to be delivered. 
Additionally, during the daytime cycle, 
a Member may override the one day 
settling exemption as well as other 

exemptions entered by the Member the 
previous evening. To do so, the Member 
should prepare a Delivery Order (‘‘DO’’) 
and submit it to DTC in the normal 
manner. 

ACATS Settlement Accounting 
Operation Allocation Algorithm 

The proposed rule change would 
provide that after securities are received 
by NSCC from Delivering Members, they 
would be allocated to Receiving 
Members. The allocation of these 
securities would be governed by an 
algorithm as formulated by NSCC from 
time to time as to not to benefit any one 
Member. In addition, to maximize 
customer account deliveries, the default 
process would be for NSCC to instruct 
DTC to first deliver shares out of a 
Delivering Member’s account to satisfy 
its ACATS obligations and then 
outstanding CNS obligations. 

Failures To Deliver or Receive 
Securities through the ACATS 
Settlement Accounting Operation 

If a scheduled securities delivery or 
receive through the ACATS Settlement 
Accounting Operation for a transaction 
fails at the end of the day (a ‘‘Fail-to- 
Deliver or Receive’’) but has not Failed 
to Settle, NSCC would apply a funds 
settlement debit to the Delivering 
Member and a funds settlement credit to 
the Receiving Member prior to final 
settlement. The money amount would 
be 100 percent of the CNS market value 
of the fail for each CNS-eligible item 
(unless a market price is unavailable in 
which case NSCC would use the value 
provided by the Delivering Member), 
and 100 percent of the ACATS market 
value for each Non-CNS DTC-Eligible 
Securities. When the Member pays final 
money settlement, ACATS obligations 
for which there was a Fail-to-Deliver or 
Receive securities would take one of 
two paths depending on whether they 
involve CNS-eligible or Non-CNS DTC- 
Eligible Securities: 

• For uncompleted CNS-eligible 
ACATS obligations: An ACATS 
obligation in a CNS-eligible security 
where there has been a Fail-to-Deliver or 
Receive securities (but a Member to the 
transaction does not Fail to Settle) 
would enter the applicable Member’s 
general CNS account. The obligation 
would then be netted with regular CNS 
processing. Because NSCC has collected 
the full mark on these transactions, 
NSCC would guaranty [sic] settlement 
for the obligations upon their inclusion 
in CNS. 

• For uncompleted non-CNS DTC 
ACATS obligations: For non-CNS DTC- 
eligible transactions, NSCC would 
provide instructions to both the 
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10 The current process only provides for tracking 
for this purpose if there is a single Member default. 11 15 U.S.C. 78q–1(b)(3)(F). 

Delivering Member and Receiving 
Member to settle the failed obligation 
directly with each other. These 
transactions would be automatically 
entered into NSCC’s Obligation 
Warehouse system, if eligible. 

If one or more Members Fail(s) to 
Settle, the tracking and reversal 
functionality associated with the 
ACATS Settlement Accounting 
Operation would allow NSCC to reverse 
uncompleted ACATS obligations as 
necessary. This would enable NSCC to 
reverse pending ACATS obligations for 
only uncompleted transfers of 
Member(s) that Fail to Settle and allow 
assets associated with completed 
ACATS transfers to remain with the 
Receiving Member, thus ensuring that 
customer account transfers to new firms 
are maximized. This enhances NSCC’s 
ACATS process for CNS-eligible 
securities and Non-CNS DTC-Eligible 
Securities by allowing for tracking of 
obligations and reversal of only 
uncompleted transactions in the event 
of a multiple Member default 
scenario.10 

For purposes of this proposal, an 
ACATS transfer of a Member that Fails 
to Settle would be deemed uncompleted 
if the Member is: (i) the Delivering 
Member and it has Failed to Deliver to 
NSCC all or a portion of the securities 
associated with the ACATS transfer, or 
(ii) the Receiving Member and it has 
Failed to Receive from NSCC all or a 
portion of the securities associated with 
the ACATS transfer. However, in either 
such case, where the Delivering Member 
has made a partial delivery for an 
amount of the securities to NSCC (the 
‘‘Delivered Amount’’) the transfer would 
be: (i) Deemed completed for any 
amount of the securities received from 
NSCC by the Receiving Member up to 
an amount not to exceed the Delivered 
Amount (the ‘‘Received Amount’’), and 
(ii) uncompleted for any amount of the 
securities scheduled for delivery other 
than the Received Amount (in which 
case, only the uncompleted portion of 
the item would be subject to reversal). 
In the event either a Delivering Member 
and Receiving Member to the same 
ACATS transfer Fails to Settle on the 
same settlement day, then any transfer 
deemed uncompleted for the Delivering 
Member would also be deemed 
uncompleted as to the Receiving 
Member, and vice versa. NSCC would 
notify firms with the details associated 
with the assets subject to the reversal 
and firms would need to reestablish 
customer positions accordingly. 

Elimination of Short Cover Charge 
An ‘‘ACATS short cover charge’’ is a 

dollar amount guaranteed by NSCC to 
DTC for the value of securities delivered 
from a Participant’s DTC account to 
NSCC for CNS processing by NSCC. 
NSCC’s guaranty to DTC for the short 
cover charge will no longer be 
applicable because the deliveries no 
longer present risk to DTC. In a related 
rule filing, SR–DTC–2014–04, DTC 
proposes to eliminate the provision in 
its procedures relating to ACATS short 
charges. No change to NSCC’s rules text 
is required in respect to short charges. 

Long Allocations 
At NSCC, under current rules, long 

allocations may be reversed if the NSCC 
Member fails to meet its settlement 
obligation. Because ACATS transactions 
would not generate any funds 
settlement obligations, this reversal is 
eliminated. In its related filing, DTC 
proposes to delete a provision 
describing the reversal of ACATS long 
allocations from its procedures. No 
change to NSCC’s rules text is required 
in this regard. 

Delivery of Securities to a ‘‘No Lien’’ 
Location 

The associated changes would also 
ensure that neither DTC nor NSCC has 
a lien on shares delivered to a receiver 
as a result of ACATS transfers. As this 
new process allocates shares to the long 
broker via an algorithm that NSCC 
would establish for this purpose, DTC 
would credit the shares to the broker’s 
Minimum Amount (‘‘MA’’) or non-lien/ 
non-collateral account at DTC. 

Reporting of Transactions 
Final accounting reports for the 

ACATS Settlement Accounting 
Operation would be provided in 
conjunction with the final CNS 
accounting reports, however, reporting 
along with the CNS accounting reports 
would have no effect on the status of the 
reported ACATS transactions as non- 
guaranteed. 

iii. Implementation Timeframe 
NSCC proposes to implement the 

changes set forth in this rule filing 
during the second quarter of 2014. 
Pending Commission approval, 
Members will be advised of the 
implementation date through issuance 
of NSCC Important Notices. 

2. Statutory Basis 
The proposed rule change provides 

for enhancements relating to the 
processing of customer securities which 
would enable the implementation of: (i) 
The tracking of receive and deliver 

obligations associated with ACATS 
activity, and (ii) preclude the reversal of 
completed ACATS transfers in the event 
that Member Fails to Settle. Therefore, 
NSCC believes the proposed rule change 
is consistent with the requirements of 
the Act and the rules and regulations 
thereunder applicable to NSCC, and in 
particular Section 17A(b)(3)(F) 11 of the 
Act which requires that NSCC’s Rules 
be designed to promote the prompt and 
accurate clearance and settlement of 
securities transactions and, in general, 
to protect investors and the public 
interest. 

(B) Self-Regulatory Organization’s 
Statement on Burden on Competition 

NSCC believes that the proposed rule 
change would not impose any burden 
on competition as it applies to all 
Members that utilize the ACATS service 
and the new process has been 
developed in close coordination with 
the industry. 

(C) Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

Written comments relating to the 
proposed rule change have not yet been 
solicited or received with respect to this 
filing. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 45 days of the date of 
publication of this notice in the Federal 
Register or within such longer period 
up to 90 days (i) as the Commission may 
designate if it finds such longer period 
to be appropriate and publishes its 
reasons for so finding or (ii) as to which 
the self-regulatory organization 
consents, the Commission will: 

(A) by order approve or disapprove 
such proposed rule change, or 

(B) institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s Internet 
comment form (http://www.sec.gov/
rules/sro.shtml); or 
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12 17 CFR 200.30–3(a)(12). 

• Send an email to rule-comments@
sec.gov. Please include File No. SR– 
NSCC–2014–04 on the subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Secretary, Securities and Exchange 
Commission, 100 F Street NE., 
Washington, DC 20549–1090. 

All submissions should refer to File No. 
SR–NSCC–2014–04. This file number 
should be included on the subject line 
if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for Web site viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE., 
Washington, DC 20549, on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of the 
filing also will be available for 
inspection and copying at the principal 
office of NSCC and on NSCC’s Web site 
at (http://www.dtcc.com/legal/sec-rule- 
filings.aspx). All comments received 
will be posted without change; the 
Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File No. SR–NSCC– 
2014–04 and should be submitted on or 
before May 2, 2014. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.12 

Kevin M. O’Neill, 
Deputy Secretary. 
[FR Doc. 2014–08122 Filed 4–10–14; 8:45 am] 

BILLING CODE 8011–01–P 

SMALL BUSINESS ADMINISTRATION 

[Disaster Declaration #13920] 

Pennsylvania Disaster #PA–00066 
Declaration of Economic Injury 

AGENCY: U.S. Small Business 
Administration. 
ACTION: Notice. 

SUMMARY: This is a notice of an 
Economic Injury Disaster Loan (EIDL) 
declaration for the Commonwealth of 
Pennsylvania, dated 04/02/2014. 

Incident: Severe Winter Storms. 
Incident Period: 02/03/2014 through 

02/28/2014. 
Effective Date: 04/02/2014. 
EIDL Loan Application Deadline Date: 

01/02/2015. 
ADDRESSES: Submit completed loan 
applications to: U.S. Small Business 
Administration, Processing and 
Disbursement Center, 14925 Kingsport 
Road, Fort Worth, TX 76155. 
FOR FURTHER INFORMATION CONTACT: A. 
Escobar, Office of Disaster Assistance, 
U.S. Small Business Administration, 
409 3rd Street SW., Suite 6050, 
Washington, DC 20416. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that as a result of the 
Administrator’s EIDL declaration, 
applications for economic injury 
disaster loans may be filed at the 
address listed above or other locally 
announced locations. 

The following areas have been 
determined to be adversely affected by 
the disaster: 
Primary Counties: Chester; Montgomery. 
Contiguous Counties: 

Pennsylvania: Berks; Bucks; 
Delaware; Lancaster; Lehigh; 
Philadelphia. 

Delaware: New Castle. 
Maryland: Cecil. 
The Interest Rates are: 

Percent 

Businesses And Small Agricultural 
Cooperatives Without Credit 
Available Elsewhere .................. 4.000 

Non-Profit Organizations Without 
Credit Available Elsewhere ....... 2.625 

The number assigned to this disaster 
for economic injury is 139200. 

The States which received an EIDL 
Declaration # are Pennsylvania; 
Delaware; Maryland. 
(Catalog of Federal Domestic Assistance 
Number 59002) 

Dated: April 2, 2014. 
Marianne O’Brien Markowitz, 
Acting Administrator. 
[FR Doc. 2014–08087 Filed 4–10–14; 8:45 am] 

BILLING CODE 8025–01–P 

SMALL BUSINESS ADMINISTRATION 

[Disaster Declaration #13924 and #13925] 

Washington Disaster #WA–00039 

AGENCY: U.S. Small Business 
Administration. 
ACTION: Notice. 

SUMMARY: This is a Notice of the 
Presidential declaration of a major 
disaster for the State of WASHINGTON 
(FEMA–4168–DR), dated 04/02/2014. 

Incident: Flooding and Mudslides. 
Incident Period: 03/22/2014 and 

continuing. 
Effective Date: 04/02/2014. 
Physical Loan Application Deadline 

Date: 06/02/2014. 
Economic Injury (EIDL) Loan 

Application Deadline Date: 01/02/2015. 
ADDRESSES: Submit completed loan 
applications to: U.S. Small Business 
Administration, Processing and 
Disbursement Center, 14925 Kingsport 
Road, Fort Worth, TX 76155. 
FOR FURTHER INFORMATION CONTACT: A. 
Escobar, Office of Disaster Assistance, 
U.S. Small Business Administration, 
409 3rd Street SW., Suite 6050, 
Washington, DC 20416. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that as a result of the 
President’s major disaster declaration on 
04/02/2014, applications for disaster 
loans may be filed at the address listed 
above or other locally announced 
locations. 

The following areas have been 
determined to be adversely affected by 
the disaster: 
Primary Counties (Physical Damage and 

Economic Injury Loans): 
Snohomish, including The Sauk- 
Suiattle, Stillaguamish, and Tulalip 
Tribes 

Contiguous Counties (Economic Injury 
Loans Only): 

Washington: Chelan, Island, King, 
Skagit. 

The Interest Rates are: 

Percent 

For Physical Damage: 
Homeowners With Credit Avail-

able Elsewhere ...................... 4.500 
Homeowners Without Credit 

Available Elsewhere .............. 2.250 
Businesses With Credit Avail-

able Elsewhere ...................... 6.000 
Businesses Without Credit 

Available Elsewhere .............. 4.000 
Non-Profit Organizations With 

Credit Available Elsewhere ... 2.625 
Non-Profit Organizations With-

out Credit Available Else-
where ..................................... 2.625 

For Economic Injury: 
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Percent 

Businesses & Small Agricultural 
Cooperatives Without Credit 
Available Elsewhere .............. 4.000 

Non-Profit Organizations With-
out Credit Available Else-
where ..................................... 2.625 

The number assigned to this disaster 
for physical damage is 139249 and for 
economic injury is 139250. 
(Catalog of Federal Domestic Assistance 
Numbers 59002 and 59008) 

James E. Rivera, 
Associate Administrator for Disaster 
Assistance. 
[FR Doc. 2014–08086 Filed 4–10–14; 8:45 am] 

BILLING CODE 8025–01–P 

SMALL BUSINESS ADMINISTRATION 

[Disaster Declaration #13926] 

Washington Disaster #WA–00040 
Declaration of Economic Injury 

AGENCY: U.S. Small Business 
Administration. 
ACTION: Notice. 

SUMMARY: This is a notice of an 
Economic Injury Disaster Loan (EIDL) 
declaration for the State of Washington, 
dated 04/03/2014. 

Incident: Seattle International District 
Fire. 

Incident Period: 12/24/2013. 
Effective Date: 04/03/2014. 
EIDL Loan Application Deadline Date: 

01/05/2015. 
ADDRESSES: Submit completed loan 
applications to: U.S. Small Business 
Administration, Processing And 
Disbursement Center, 14925 Kingsport 
Road, Fort Worth, TX 76155. 
FOR FURTHER INFORMATION CONTACT: A. 
Escobar, Office of Disaster Assistance, 
U.S. Small Business Administration, 
409 3rd Street, SW., Suite 6050, 
Washington, DC 20416. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that as a result of the 
Administrator’s EIDL declaration, 
applications for economic injury 
disaster loans may be filed at the 
address listed above or other locally 
announced locations. 

The following areas have been 
determined to be adversely affected by 
the disaster: 
Primary Counties: King. 
Contiguous Counties: 
Washington: Chelan; Kitsap; Kittitas; 

Pierce; Snohomish; Yakima. 
The Interest Rates are: 

Percent 

Businesses And Small Agricultural 
Cooperatives Without Credit 
Available Elsewhere .................. 4.000 

Non-Profit Organizations Without 
Credit Available Elsewhere ....... 2.625 

The number assigned to this disaster 
for economic injury is 139260. 

The State which received an EIDL 
Declaration # is Washington. 
(Catalog of Federal Domestic Assistance 
Number 59002) 

Dated: April 3, 2014. 
Marianne O’Brien Markowitz, 
Acting Administrator. 
[FR Doc. 2014–08085 Filed 4–10–14; 8:45 am] 

BILLING CODE 8025–01–P 

SMALL BUSINESS ADMINISTRATION 

Small Business Size Standards: 
Waiver of the Nonmanufacturer Rule 

AGENCY: U.S. Small Business 
Administration. 
ACTION: Notice of rescission of four class 
waivers of the Nonmanufacturer Rule 
under North American Industry 
Classification System (NAICS) code 
335999 and granting of three new class 
waivers under NAICS codes 335122, 
335110, and 335311. 

SUMMARY: The U.S. Small Business 
Administration (SBA) is rescinding four 
class waivers of the Nonmanufacturer 
Rule which were classified under 
NAICS code 335999 (All Other 
Miscellaneous Electrical Equipment and 
Component Manufacturing) and which 
were further classified under Product 
Service Codes (PSCs) 5999, 6210, 6240, 
and 6250. The class waiver applicable to 
PSC 5999 (Miscellaneous Electrical and 
Electronic Components) is being 
rescinded because it has been 
determined that several small business 
manufacturers of miscellaneous 
electrical equipment are currently 
available to participate in the Federal 
marketplace. The class waivers 
applicable to PSCs 6210, 6240, and 6250 
are being rescinded because it has been 
determined that they were each 
improperly classified under NAICS code 
335999. In order to correct this error, 
SBA is granting three new class waivers 
under the correct NAICS codes. 
Specifically, SBA is granting class 
waivers for the following: (1) NAICS 
code 335122 (Commercial, Industrial, 
and Institutional Electric Lighting 
Fixture Manufacturing), PSC 6210 
(Indoor and Outdoor Electrical Lighting 
Fixtures); (2) NAICS code 335110 
(Electric Lamp Bulb and Part 

Manufacturing), PSC 6240 (Electric 
Lamps); and (3) NAICS Code 335311 
(Power, Distribution, and Specialty 
Transformer Manufacturing), PSC 6250 
(Ballasts, Lampholders, and Starters). 
SBA is taking these actions in response 
to public comments and SBA’s 
independent analysis. The effect of the 
rescission of the four class waivers will 
be to require recipients of Federal 
supply contracts assigned NAICS code 
335999 that are set aside for small 
businesses, service-disabled veteran- 
owned small businesses, women-owned 
small businesses, or Participants in the 
SBA’s 8(a) Business Development (BD) 
program to provide the products of a 
domestic small business manufacturer 
or processor, unless an individual 
waiver of the Nonmanufacturer Rule is 
granted by SBA. The effect of the three 
new class waivers will be to allow 
otherwise qualified small business 
regular dealers to supply products of a 
domestic manufacturer on a Federal 
contract set aside for small businesses, 
service-disabled veteran-owned small 
businesses, women-owned small 
businesses, or Participants in the SBA’s 
8(a) BD program, where the class of 
products being procured is classified 
under PSC 6210, 6240, or 6250. 
DATES: This action is effective the date 
of publication in the Federal Register. 
FOR FURTHER INFORMATION CONTACT: 
Edward Halstead, (202) 205–9885, 
Edward.halstead@sba.gov. 
SUPPLEMENTARY INFORMATION: Sections 
8(a)(17) and 46 of the Small Business 
Act (Act) and SBA’s implementing 
regulations generally require that 
recipients of Federal supply contracts 
that are set aside for small businesses, 
service-disabled veteran-owned small 
businesses, women-owned small 
businesses, or Participants in the SBA’s 
8(a) BD program provide the product of 
a small business manufacturer or 
processor if the recipient is other than 
the actual manufacturer or processor of 
the product. 15 U.S.C. 637(a)(17), 657s; 
13 CFR 121.406(b). This requirement is 
commonly referred to as the 
Nonmanufacturer Rule. The Act 
authorizes SBA to waive the 
Nonmanufacturer Rule for any ‘‘class of 
products’’ for which there are no small 
business manufacturers or processors 
available to participate in the Federal 
market. SBA defines ‘‘class of products’’ 
as an individual subdivision within a 
NAICS code as established by the Office 
of Management and Budget in the 
NAICS Manual. 13 CFR 121.1202(d). In 
addition, SBA uses Product Service 
Codes (PSCs) to further identify 
particular products within the NAICS 
code to which a waiver would apply. 
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SBA may then identify a specific item 
within a PSC and NAICS code to which 
a class waiver would apply. ‘‘Available 
to participate’’ in the context of the 
Federal market means that contractors 
exist that have been awarded or have 
performed a contract to supply a 
specific class of products to the Federal 
Government within 24 months from the 
date of the request for waiver, either 
directly or through a dealer, or that have 
submitted an offer on a solicitation for 
that class of products within that time 
frame. 13 CFR 121.1202(c). 

On November 2, 2004, SBA granted a 
class waiver of the Nonmanufacturer 
Rule for Miscellaneous Electrical 
Equipment and Component 
Manufacturing, classified under NAICS 
code 335999 (All Other Miscellaneous 
Electrical Equipment and Component 
Manufacturing), PSC 5999 
(Miscellaneous Electrical and Electronic 
Components). 69 FR 61429. On January 
28, 2008, SBA granted a class waiver for 
Fluorescent Lamps, Incandescent 
Lamps, etc., classified under NAICS 
code 335999, PSC 6240 (Electric 
Lamps). 73 FR 4940. The same day, SBA 
granted a class waiver for Electric Lamp 
Starters and Lamp Holders, etc., 
classified under NAICS code 335999, 
PSC 6250 (Ballasts, Lampholders, and 
Starters). 73 FR 4941. On March 21, 
2008, SBA granted a class waiver for 
Indoor and Outdoor Electric Lighting 
Fixtures, classified under NAICS code 
335999, PSC 6210 (Indoor and Outdoor 
Electrical Lighting Fixtures). 73 FR 
15251. 

In 2013, SBA received a request from 
a small business manufacturer to 
rescind the class waiver of the 
Nonmanufacturer Rule for 
Miscellaneous Electrical Equipment and 
Component Manufacturing (classified 
under NAICS code 335999, PSC 5999). 
According to the request, there was at 
least one small business manufacturer 
that had conducted business with the 
Federal Government within the 
previous 24 months and provided at 
least one of the various supplies listed 
under the class waiver applicable to 
Miscellaneous Electrical Equipment and 
Component Manufacturing. SBA’s 
independent research resulted in the 
discovery of other small business 
manufacturers of various items listed 
under the descriptors applicable to 
Miscellaneous Electrical Equipment and 
Component Manufacturing. 

On July 17, 2013, SBA published a 
notice in the Federal Register stating 
that SBA intended to rescind the class 
waiver for NAICS code 335999. 78 FR 
42817. The public comment period for 
this notice closed on August 1, 2013. 
Soon after it closed, a small business 

manufacturer requested that the public 
comment period be reopened to allow 
submission of additional data. SBA 
reopened the comment period from 
August 20, 2013 to September 19, 2013. 
78 FR 51263. During the comment 
periods, five respondents submitted 
eight comments. 

Two commenters strongly supported 
rescinding the class waiver for NAICS 
code 335999, PSC 5999. These 
commenters also stated that the three 
other previously granted class waivers 
under NAICS code 335999 were 
misclassified and recommended that 
SBA reclassify them under different 
NAICS codes. Another respondent, a 
small business manufacturer of 
electrical equipment, fully supported 
the rescission of the class waiver for 
NAICS code 335999, PSC 5999. A fourth 
commenter opposed the rescission but 
insisted that SBA adopt the above 
revisions and reclassifications of the 
class waivers under NAICS code 
335999. A fifth respondent, a small 
distributor of lighting, electrical and 
voice and data products, opposed 
rescinding the waiver and commented 
that the rescission of this waiver would 
negatively impact his business. 
However, the commenter did not 
provide an explanation or evidence as to 
how rescission of this wavier would 
negatively impact his business. That 
same commenter also recommended 
that the class waivers for PSCs 6210, 
6240, and 6250 be reclassified under 
different NAICS codes. A small business 
distributor of electrical supplies 
supported the rescission of the class 
waiver for NAICS code 335999, PSC 
5999 on the grounds that contracting 
officers are justifying their refusal to set 
aside contracts for the procurement of 
miscellaneous electrical equipment 
based on this wavier being in place. 
Another respondent, a small business 
lighting products distributor, supported 
rescission of all of the class waivers 
classified under NAICS code 335999. 
This respondent commented that a class 
waiver should never have been granted 
for PSC 5999 and that the waivers for 
PSCs 6210, 6240, and 6250 are 
misclassified under NAICS code 
335999, resulting in contracting officials 
refusing to set aside these procurements 
for small business and instead choosing 
to procure through unrestricted 
procedures. One commenter’s request 
was not relevant to the purpose of this 
class waiver and therefore is not 
addressed here. 

Based on the public comments 
received, SBA’s analysis of data 
submitted, and independent market 
research performed by SBA, it has been 
determined that several small business 

manufacturers of miscellaneous 
electrical equipment are currently 
available to participate in the Federal 
marketplace. In addition, SBA’s 
research validated the commenters’ 
assertions regarding the improper 
NAICS code classification of the class 
waivers for PSCs 6210, 6240, and 6250. 
Therefore, SBA has decided to take the 
following actions: (1) Rescind the class 
waiver for Miscellaneous Electrical 
Equipment and Component 
Manufacturing, classified under NAICS 
code 335999, PSC 5999 (see 69 FR 
61429); (2) rescind the class waiver for 
Indoor and Outdoor Electric Lighting 
Fixtures, classified under NAICS code 
335999, PSC 6210 (see 73 FR 15251), 
and replace it by granting a class waiver 
for Indoor and Outdoor Electrical 
Lighting Fixtures, under NAICS code 
335122 (Commercial, Industrial, and 
Institutional Electric Lighting Fixture 
Manufacturing), PSC 6210 (Indoor and 
Outdoor Electrical Lighting Fixtures); 
(3) rescind the class waiver for 
Fluorescent Lamps, Incandescent 
Lamps, etc., classified under NAICS 
code 335999, PSC 6240 (see 73 FR 4940) 
and replace it by granting a class waiver 
for Electric Lamps, under NAICS code 
335110 (Electric Lamp Bulb and Part 
Manufacturing), PSC 6240 (Electric 
Lamps); and (4) rescind the class waiver 
for Electric Lamp Starters and Lamp 
Holders, etc., classified under NAICS 
code 335999, PSC 6250 (see 73 FR 4941) 
and replace it by granting a class waiver 
for Ballasts, Lampholders, and Starters, 
under NAICS code 335311 (Power, 
Distribution, and Specialty Transformer 
Manufacturing), PSC 6250 (Ballasts, 
Lampholders, and Starters). 

Dated: March 31, 2014. 
Judith A. Roussel, 
Director, Office of Government Contracting. 
[FR Doc. 2014–08088 Filed 4–10–14; 8:45 am] 

BILLING CODE 8025–01–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

Aviation Rulemaking Advisory 
Committee—Transport Airplane 
Performance and Handling 
Characteristics—Continuing a Task 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of phase 2 task 
assignment for the Aviation Rulemaking 
Advisory Committee (ARAC). 

SUMMARY: The FAA assigned the 
Aviation Rulemaking Advisory 
Committee (ARAC) a new phase 2 task 
to provide recommendations regarding 
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new or updated standards in the highest 
priority topic areas for airplane 
performance and handling 
characteristics. This task addresses the 
Flight Test Harmonization Working 
Group’s recent recommendations. This 
notice informs the public of phase 2 
ARAC activity and does not solicit 
membership for the existing Flight Test 
Harmonization Working Group 
(FTHWG). 

FOR FURTHER INFORMATION CONTACT: Joe 
Jacobsen, Airplane & Flight Crew 
Interface Branch, ANM–111, Transport 
Airplane Directorate, Federal Aviation 
Administration, 1601 Lind Avenue SW., 
Renton, Washington 98057–3356; 
telephone 425–227–2011, facsimile 
425–227–1149; email joe.jacobsen@
faa.gov. 

SUPPLEMENTARY INFORMATION: 

ARAC Acceptance of Task 
As a result of the March 20, 2014, 

ARAC meeting, the FAA has assigned 
and ARAC has accepted this task and 
will use the existing FTHWG. The 
FTHWG will serve as staff to ARAC and 
provide advice and recommendations 
on the assigned task. ARAC will review 
and approve the recommendation report 
that will be sent to the FAA. 

Background 
The FAA established ARAC to 

provide advice and recommendations to 
the FAA Administrator, through the 
Associate Administrator of Aviation 
Safety, on the FAA’s rulemaking 
activities. ARAC’s objectives are to 
improve the development of the FAA’s 
regulations by providing information, 
advice, and recommendations related to 
aviation issues. 

The FTHWG will provide advice and 
recommendations to ARAC on new and 
updated standards for the highest 
priority topic areas for airplane 
performance and handling 
characteristics. 

In March 2013, the FAA tasked ARAC 
to provide advice and recommendations 
in prioritizing potential topic areas for 
the development of new or revised 
standards for airplane performance and 
handling characteristics in new 
transport category airplanes. The output 
of that task is now complete and is the 
basis for this new task. The highest 
priority topic areas were determined to 
be new or updated standards for fly-by- 
wire (FBW) flight controls, wet runway 
stopping performance, runway 
excursion hazard classification, stall 
speed in ground effect, steep approach, 
flight test methods used to determine 
maximum tailwind and crosswind 
capability, susceptibility to pilot- 

induced oscillations/airplane-pilot 
coupling (PIO/APC), and guidance 
material for assessing handling 
qualities. This task will be to develop 
these high priority topic areas. 

The Task 
The working group should develop 

recommended standards in the 
following topic areas. If there are 
disagreements within the working 
group, these should be documented, 
including the reasons for the 
disagreement and rationale from each 
party. The following subject areas 
should be worked upon within this task: 

1. Fly-by-wire Flight Controls. 
Regulatory requirements and associated 
guidance material for airworthiness 
certification of airplane designs using 
fly-by-wire technology to remove the 
need for longstanding, repetitively-used 
fly-by-wire special conditions. Specific 
areas include: 

a. Applicability/adaptation of 
Amendment 25–121 airplane 
performance and handling 
characteristics in icing conditions 
requirements, 

b. Lateral/directional/longitudinal 
stability, 

c. Out of trim requirements, 
d. Side stick controls, and 
e. Flight envelope protection. 
2. Takeoff and Landing Performance. 

Regulatory requirements and associated 
guidance material for airworthiness 
certification in the following areas listed 
below. (Note: This topic area excludes 
items addressed by the Takeoff and 
Landing Performance Assessment 
Aviation Rulemaking Committee.) 

a. Flight test methods used to 
determine maximum tailwind and 
crosswind capability. For crosswind 
testing, better define intended 
operational use of demonstrated 
maximum steady and gusting crosswind 
performance. 

b. Wet runway stopping performance. 
Recent landing overruns on wet 
runways have raised questions 
regarding current wet runway stopping 
performance requirements and methods. 
Analyses indicate that the braking 
coefficient of friction in each case was 
significantly lower than expected for a 
wet runway (i.e., lower than the level 
specified in FAA regulations). 
Consideration should also be given to 
the scheduling of landing performance 
on wet porous friction course and 
grooved runway surfaces. 
Recommendations may include the 
need for additional data gathering, 
analysis, and possible rulemaking. 

c. Steep approach landing 
performance. Current airplane 
certification standards are not 

harmonized among the U.S., Canadian, 
Brazilian, and European airworthiness 
authorities. 

d. Guidance material addressing the 
adverse effects on stall speed in ground 
effect. 

e. Runway excursion hazard 
classification. Current safety 
assessments are not harmonized among 
the U.S., Canadian, Brazilian, and 
European airworthiness authorities. 

3. Handling Characteristics. Guidance 
material for airworthiness certification 
in the following areas: 

a. Guidance material for assessing 
handling qualities. Current Advisory 
Circular 25–7, ‘‘Flight Test Guide for 
Certification of Transport Category 
Airplanes,’’ provides an FAA Handling 
Quality Rating Method that is intended 
to provide a systematic way of 
determining appropriate minimum 
handling qualities requirements and 
evaluating those handling qualities for- 
conditions affecting an airplane’s flying 
qualities. The FAA handling quality 
rating system is not universally 
accepted within industry, nor is it 
accepted by EASA. 

b. Guidance for assessing 
susceptibility to pilot-induced 
oscillations/airplane-pilot coupling 
(PIO/APC). Guidance provided in 
Advisory Circular 25–7C for evaluating 
PIO/APC is also not well accepted by 
airplane manufacturers, is not 
harmonized with EASA, and has been 
superseded to some extent in recent 
certification programs. Modified 
guidance is needed to both simplify and 
standardize the methods for evaluating 
an airplane’s susceptibility to PIO/APC. 

Schedule 

The recommendation report must be 
submitted to the FAA for review and 
acceptance no later than 3 years from 
the publication date of this tasking. The 
FAA expects to publish additional 
ARAC taskings for follow-on phases to 
develop other topic areas which were 
lower in priority. 

Working Group Activity 

The FTHWG must comply with the 
procedures adopted by ARAC. As part 
of the procedures, the working group 
must: 

1. Conduct a review and analysis of 
the assigned task and any other related 
materials or documents. 

2. Draft and submit a work plan for 
completion of the task, including the 
rationale supporting such a plan, for 
consideration by the Transport Airplane 
and Engine (TAE) Subcommittee. 

3. Provide a status report at each TAE 
Subcommittee meeting. 
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4. Draft and submit the 
recommendation report based on the 
review and analysis of the assigned 
tasks. 

5. Present the recommendation report 
at the TAE Subcommittee meeting. 

Participation in the Working Group 

The existing FTHGW is comprised of 
technical experts having an interest in 
the assigned task. A working group 
member need not be a representative or 
a member of the full committee. In 
accordance with the June 18, 2010, 
memorandum entitled ‘‘Lobbyists on 
Agency Boards and Commissions,’’ 
members are not federally registered 
lobbyists, who are subject to the 
registration and reporting requirements 
of the Lobbying Disclosure Act of 1995 
(LDA) as amended, 2 U.S.C. 1603, 1604, 
and 1605, at the time of appointment or 
reappointment to an advisory 
committee, and has not served in such 
a role for three consecutive quarters 
prior to appointment. (For further 
information see the Office of 
Management and Budget final guidance 
on appointment of lobbyists to federal 
boards and commissions (76 FR 61756, 
October 5, 2011). 

All existing FTHWG members who 
wish to participate in this task must 
actively participate by attending all 
meetings, and providing written 
comments when requested to do so. 
Each member must devote the resources 
necessary to support the working group 
in meeting any assigned deadlines. Each 
member must keep their management 
chain, and those they may represent, 
advised of working group activities and 
decisions to ensure the proposed 
technical solutions do not conflict with 
their sponsoring organization’s position 
when the subject is presented to ARAC 
for approval. Once the FTHWG has 
begun deliberations, members will not 
be added or substituted without the 
approval of the FAA and the Working 
Group Chair. 

The Secretary of Transportation 
determined the formation and use of 
ARAC is necessary and in the public 
interest in connection with the 
performance of duties imposed on the 
FAA by law. 

ARAC meetings are open to the 
public. However, meetings of the 
FTHWG are not open to the public, 
except to the extent individuals with an 
interest and expertise are selected to 
participate. The FAA will make no 
public announcement of FTHWG 
meetings. 

Issued in Washington, DC, on April 8, 
2014. 
Lirio Liu, 
Designated Federal Officer, Aviation 
Rulemaking Advisory Committee. 
[FR Doc. 2014–08139 Filed 4–10–14; 8:45 am] 

BILLING CODE 4910–13–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

Approval of Noise Compatibility 
Program; Southwest Florida 
International Airport, Fort Myers, FL 

AGENCY: Federal Aviation 
Administration, DOT. 
ACTION: Notice. 

SUMMARY: The Federal Aviation 
Administration (FAA) announces its 
findings on the Noise Compatibility 
Program submitted by the Lee County 
Port Authority under the provisions of 
49 U.S.C. (the Aviation Safety and Noise 
Abatement Act, hereinafter referred to 
as ‘‘the Act’’) and 14 CFR part 150. 
These findings are made in recognition 
of the description of Federal and 
nonfederal responsibilities in Senate 
Report No. 96–52 (1980). On January 30, 
2013, the FAA determined that the 
noise exposure maps submitted by the 
Lee County Port Authority under Part 
150 were in compliance with applicable 
requirements. On April 4, 2014, the 
FAA approved the Southwest Florida 
International Airport Noise 
Compatibility Program. Some of the 
recommendations of the Program were 
approved by FAA. 
DATES: Effective Date: The effective date 
of the FAA’s approval of the Southwest 
Florida International Airport Noise 
Compatibility Program is April 4, 2014. 
FOR FURTHER INFORMATION CONTACT: 
Allan Nagy, Federal Aviation 
Administration, Orlando Airports 
District Office, 5950 Hazeltine National 
Drive, Suite 400, Orlando, FL 32822, 
phone number: (407) 812–6331. 
Documents reflecting this FAA action 
may be reviewed at this same location. 
SUPPLEMENTARY INFORMATION: This 
notice announces that the FAA has 
given its overall approval to the Noise 
Compatibility Program for Southwest 
Florida International Airport, effective 
April 4, 2014. 

Under Section 47504 of the Act, an 
airport operator who has previously 
submitted a Noise Exposure Map may 
submit to the FAA a Noise 
Compatibility Program which sets forth 
the measures taken or proposed by the 
airport operator for the reduction of 
existing non-compatible land uses and 

prevention of additional non-compatible 
land uses within the area covered by the 
Noise Exposure Maps. The Act requires 
such programs to be developed in 
consultation with interested and 
affected parties including local 
communities, government agencies, 
airport users, and FAA personnel. 

Each airport Noise Compatibility 
Program developed in accordance with 
Title 14 Code of Federal Regulations 
(CFR) Part 150 is a local program, not 
a Federal Program. The FAA does not 
substitute its judgment for that of the 
airport operator with respect to which 
measure should be recommended for 
action. The FAA’s approval or 
disapproval of 14 CFR Part 150 Program 
recommendations is measured 
according to the standards expressed in 
14 CFR Part 150 and the Act, and is 
limited to the following determinations: 

a. The Noise Compatibility Program 
was developed in accordance with the 
provisions and procedures of 14 CFR 
Part 150; 

b. Program measures are reasonably 
consistent with achieving the goals of 
reducing existing non-compatible land 
uses around the airport and preventing 
the introduction of additional non- 
compatible land uses; 

c. Program measures would not create 
an undue burden on interstate or foreign 
commerce, unjustly discriminate against 
types or classes of aeronautical uses, 
violate the terms of airport grant 
agreements, or intrude into areas 
preempted by the Federal government; 
and 

d. Program measures relating to the 
use of flight procedures can be 
implemented within the period covered 
by the program without derogating 
safety, adversely affecting the efficient 
use and management of the navigable 
airspace and air traffic control systems, 
or adversely affecting other powers and 
responsibilities of the Administrator 
prescribed by law. 

Specific limitations with respect to 
FAA’s approval of an airport Noise 
Compatibility Program are delineated in 
14 CFR Part 150, Section 150.5. 
Approval is not a determination 
concerning the acceptability of land 
uses under Federal, state, or local law. 
Approval does not by itself constitute an 
FAA implementing action. A request for 
Federal action or approval to implement 
specific noise compatibility measures 
may be required, and an FAA decision 
on the request may require an 
environmental assessment of the 
proposed action. Approval does not 
constitute a commitment by the FAA to 
financially assist in the implementation 
of the Program nor a determination that 
all measures covered by the Program are 
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eligible for grant-in-aid funding from the 
FAA. Where Federal funding is sought, 
requests for project grants must be 
submitted to the FAA Airports District 
Office in Orlando, FL. 

Lee County Port Authority submitted 
to the FAA on January 30, 2013, the 
Noise Exposure Maps, descriptions, and 
other documentation produced during 
the noise compatibility planning study 
conducted from May 10, 2012, through 
March 3, 2014. The Southwest Florida 
International Airport Noise Exposure 
Maps were determined by FAA to be in 
compliance with applicable 
requirements on January 30, 2013. 
Notice of this determination was 
published in the Federal Register on 
February 8, 2013. 

The Southwest Florida International 
Airport study contains a proposed Noise 
Compatibility Program comprised of 
actions designed for phased 
implementation by airport management 
and adjacent jurisdictions from April 
19, 2014 to the year 2018. It was 
requested that FAA evaluate and 
approve this material as a Noise 
Compatibility Program as described in 
Section 47504 of the Act. The FAA 
began its review of the Program on 
October 21, 2013, and was required by 
a provisions of the Act to approve or 
disapprove the program within 180-days 
(other than the use of new or modified 
flight procedures for noise control). 
Failure to approve or disapprove such 
program within the 180-day period shall 
be deemed to be an approval of such 
program. 

The submitted program contained 
sixteen (16) proposed actions for noise 
mitigation on and/or off the airport. The 
FAA completed its review and 
determined that the procedural and 
substantive requirements of the Act and 
14 CFR Part 150 have been satisfied. 
The overall Program, therefore, was 
approved by the FAA effective April 4, 
2014. 

Outright approval was granted for five 
of the specific Program elements. Eleven 
of the Proposed measures in the NCP 
were disapproved for purposes of 14 
CFR Part 150 because the analysis in the 
NCP does not demonstrate the 
measures’ noise benefits on the DNL 65 
dBA noise contour and they did not 
result in achieving the goals of reducing 
existing noncompatible land uses 
around the airport and preventing the 
introduction of additional 
noncompatible land uses in the area 
around the airport. However, these 
measures can be implemented by the 
Airport Sponsor on a voluntary basis. 

These determinations are set forth in 
detail in a Record of Approval signed by 
the FAA on April 4, 2014. The Record 

of Approval, as well as other evaluation 
materials and the documents 
comprising the submittal, are available 
for review at the FAA office listed above 
and at the administrative office of the 
Lee County Port Authority. The Record 
of Approval also will be available on- 
line at: http://www.faa.gov/airports_
airtraffic/airports/environmental/
airport_noise/part_150/states/. 

Issued in Orlando, FL, on April 7, 2014. 
Bart Vernace, 
P.E., Manager, Orlando Airports District 
Office. 
[FR Doc. 2014–08203 Filed 4–10–14; 8:45 am] 

BILLING CODE 4910–13–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

Notice of a Non-Aeronautical Land-Use 
Change Effecting the Quitclaim Deed 
and Federal Grant Assurance 
Obligations at A.B. Won Pat Guam 
International Airport, Tamuning, Guam 

AGENCY: Federal Aviation 
Administration, DOT. 
ACTION: Notice of a Non-Aeronautical 
Land-Use Change. 

SUMMARY: The Federal Aviation 
Administration (FAA) proposes to rule 
and invites public comment on the 
application for a non-aeronautical land- 
use change of approximately 23.06 acres 
of airport property at A.B. Won Pat 
Guam International Airport, Tamuning, 
Guam from the aeronautical use 
provisions of the Quitclaim Deed and 
Grant Agreement Assurances since the 
land is not needed for the purpose for 
which it was conveyed. The property 
will be used to grant an easement to the 
Government of Guam for the 
construction of a roadway in exchange 
for which the Airport Authority will be 
fairly compensated. The project will 
improve traffic flow and better utilize 
the airport property to enhance 
transportation at and around the airport. 
The use of the land for a roadway 
represents a compatible land use that 
will not interfere with the airport or its 
operation, thereby protecting the 
interests of civil aviation. 
DATES: Comments must be received on 
or before May 12, 2014. 
FOR FURTHER INFORMATION CONTACT: 
Comments on the request may be mailed 
or delivered to the FAA at the following 
address. Mr. Gordon Wong, Lead 
Program Manager, Federal Register 
Comment, Federal Aviation 
Administration, Honolulu Airports 
District Office, P.O. Box 50244, 
Honolulu, HI 96850–0001. In addition, 

one copy of the comment submitted to 
the FAA must be mailed or delivered to 
Mr. Charles H. Ada II, Executive 
Director, Federal Register Comment, A. 
B. Won Pat Guam International Airport 
Authority, P.O. Box 8770, Tamuning, 
Guam 96931. 

SUPPLEMENTARY INFORMATION: In 
accordance with the Wendell H. Ford 
Aviation Investment and Reform Act for 
the 21st Century (AIR 21), Public Law 
10–181 (Apr. 5, 2000; 114 Stat. 61), this 
notice must be published in the Federal 
Register 30 days before the DOT 
Secretary may waive any condition 
imposed on a federally obligated airport 
by surplus property conveyance deeds 
or grant agreements. 

The following is a brief overview of 
the request: 

The Guam International Airport 
Authority (GIAA) requested a 
modification of the conditions in the 
Quitclaim Deed and Grant Agreement 
Assurances to permit non-aeronautical 
use of approximately 23.06 acres of land 
at A.B. Won Pat Guam International 
Airport, Tamuning, Guam to grant a 
roadway easement. The property subject 
to the easement is located northeast of 
the airfield and extends to the west side 
of the airport. The Government of Guam 
will be granted an easement to permit 
construction of the Tiyan Parkway along 
airport land that is not presently fully 
developed using local government and 
federal highway financing. The first 
phase of the project will provide an 
arterial roadway connection between 
Routes 8 and 10A that will improve 
airport access, create more efficient 
surface transportation to and from the 
airport, and ease traffic congestion 
around the airport. In addition, it will 
also permit Central Avenue to be 
permanently closed to eliminate the 
street’s encroachment into the airport 
Runway Protection Zone. The second 
phase of the project will extend the 
Parkway eastward and occupy both on- 
airport and off-airport land. Phase 2 will 
proceed after funding and off-airport 
land is acquired for the additional right 
of way. The extended easement will not 
be granted until Phase 2 is actually 
begun. The Airport Authority will 
receive fair compensation for the 
easement, which will be devoted to 
airport purposes. Use of the land for the 
Tiyan Parkway is a compatible land use 
that will not interfere with or impede 
the operations and development of the 
airport. Based on the benefits of fair 
compensation and improved traffic 
circulation, the interests of civil aviation 
will be properly served. 
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Issued in Hawthorne, California, on April 
3, 2014. 
Steven Oetzell, 
Acting Manager, Safety and Standards 
Branch, Airports Division, Western-Pacific 
Region. 
[FR Doc. 2014–08205 Filed 4–10–14; 8:45 am] 

BILLING CODE 4910–13–P 

DEPARTMENT OF TRANSPORTATION 

Maritime Administration 

[Docket No. MARAD–2014–0055] 

Requested Administrative Waiver of 
the Coastwise Trade Laws: Vessel 
Burning Daylight II; Invitation for 
Public Comments 

AGENCY: Maritime Administration, 
Department of Transportation. 
ACTION: Notice. 

SUMMARY: As authorized by 46 U.S.C. 
12121, the Secretary of Transportation, 
as represented by the Maritime 
Administration (MARAD), is authorized 
to grant waivers of the U.S.-build 
requirement of the coastwise laws under 
certain circumstances. A request for 
such a waiver has been received by 
MARAD. The vessel, and a brief 
description of the proposed service, is 
listed below. 
DATES: Submit comments on or before 
May 12, 2014. 
ADDRESSES: Comments should refer to 
docket number MARAD–2014–0055. 
Written comments may be submitted by 
hand or by mail to the Docket Clerk, 
U.S. Department of Transportation, 
Docket Operations, M–30, West 
Building Ground Floor, Room W12–140, 
1200 New Jersey Avenue SE., 
Washington, DC 20590. You may also 
send comments electronically via the 
Internet at http://www.regulations.gov. 
All comments will become part of this 
docket and will be available for 
inspection and copying at the above 
address between 10 a.m. and 5 p.m., 
E.T., Monday through Friday, except 
federal holidays. An electronic version 
of this document and all documents 
entered into this docket is available on 
the World Wide Web at http://
www.regulations.gov. 

FOR FURTHER INFORMATION CONTACT: 
Linda Williams, U.S. Department of 
Transportation, Maritime 
Administration, 1200 New Jersey 
Avenue SE., Room W23–453, 
Washington, DC 20590. Telephone 202– 
366–0903, Email Linda.Williams@
dot.gov. 

SUPPLEMENTARY INFORMATION: As 
described by the applicant the intended 

service of the vessel BURNING 
DAYLIGHT II is: 

Intended Commercial Use of Vessel: 
‘‘Carrying passengers’’ 

Geographic Region: ‘‘California’’ 
The complete application is given in 

DOT docket MARAD–2014–0055 at 
http://www.regulations.gov. Interested 
parties may comment on the effect this 
action may have on U.S. vessel builders 
or businesses in the U.S. that use U.S.- 
flag vessels. If MARAD determines, in 
accordance with 46 U.S.C. 12121 and 
MARAD’s regulations at 46 CFR Part 
388, that the issuance of the waiver will 
have an unduly adverse effect on a U.S.- 
vessel builder or a business that uses 
U.S.-flag vessels in that business, a 
waiver will not be granted. Comments 
should refer to the docket number of 
this notice and the vessel name in order 
for MARAD to properly consider the 
comments. Comments should also state 
the commenter’s interest in the waiver 
application, and address the waiver 
criteria given in § 388.4 of MARAD’s 
regulations at 46 CFR Part 388. 

Privacy Act 

Anyone is able to search the 
electronic form of all comments 
received into any of our dockets by the 
name of the individual submitting the 
comment (or signing the comment, if 
submitted on behalf of an association, 
business, labor union, etc.). You may 
review DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (Volume 
65, Number 70; Pages 19477–78). 

By Order of the Maritime Administrator. 
Dated: April 7, 2014. 

Julie P. Agarwal, 
Secretary, Maritime Administration. 
[FR Doc. 2014–08160 Filed 4–10–14; 8:45 am] 

BILLING CODE 4910–81–P 

DEPARTMENT OF TRANSPORTATION 

Maritime Administration 

[Docket No. MARAD–2014–0061] 

Requested Administrative Waiver of 
the Coastwise Trade Laws: Vessel 
ANAIS; Invitation for Public Comments 

AGENCY: Maritime Administration, 
Department of Transportation. 
ACTION: Notice. 

SUMMARY: As authorized by 46 U.S.C. 
12121, the Secretary of Transportation, 
as represented by the Maritime 
Administration (MARAD), is authorized 
to grant waivers of the U.S.-build 
requirement of the coastwise laws under 
certain circumstances. A request for 

such a waiver has been received by 
MARAD. The vessel, and a brief 
description of the proposed service, is 
listed below. 

DATES: Submit comments on or before 
May 12, 2014. 

ADDRESSES: Comments should refer to 
docket number MARAD–2014–0061. 
Written comments may be submitted by 
hand or by mail to the Docket Clerk, 
U.S. Department of Transportation, 
Docket Operations, M–30, West 
Building Ground Floor, Room W12–140, 
1200 New Jersey Avenue SE., 
Washington, DC 20590. You may also 
send comments electronically via the 
Internet at http://www.regulations.gov. 
All comments will become part of this 
docket and will be available for 
inspection and copying at the above 
address between 10 a.m. and 5 p.m., 
E.T., Monday through Friday, except 
federal holidays. An electronic version 
of this document and all documents 
entered into this docket is available on 
the World Wide Web at http://
www.regulations.gov. 

FOR FURTHER INFORMATION CONTACT: 
Linda Williams, U.S. Department of 
Transportation, Maritime 
Administration, 1200 New Jersey 
Avenue SE., Room W23–453, 
Washington, DC 20590. Telephone 202– 
366–0903, Email Linda.Williams@
dot.gov. 

SUPPLEMENTARY INFORMATION: As 
described by the applicant the intended 
service of the vessel ANAIS is: 

Intended Commercial Use of Vessel: 
‘‘Charter Sailboat.’’ 

Geographic Region: ‘‘Virginia, North 
Carolina, South Carolina, Georgia, 
Florida, Alabama, Puerto Rico.’’ 

The complete application is given in 
DOT docket MARAD–2014–0061 at 
http://www.regulations.gov. Interested 
parties may comment on the effect this 
action may have on U.S. vessel builders 
or businesses in the U.S. that use U.S.- 
flag vessels. If MARAD determines, in 
accordance with 46 U.S.C. 12121 and 
MARAD’s regulations at 46 CFR Part 
388, that the issuance of the waiver will 
have an unduly adverse effect on a U.S.- 
vessel builder or a business that uses 
U.S.-flag vessels in that business, a 
waiver will not be granted. Comments 
should refer to the docket number of 
this notice and the vessel name in order 
for MARAD to properly consider the 
comments. Comments should also state 
the commenter’s interest in the waiver 
application, and address the waiver 
criteria given in § 388.4 of MARAD’s 
regulations at 46 CFR Part 388. 
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Privacy Act 
Anyone is able to search the 

electronic form of all comments 
received into any of our dockets by the 
name of the individual submitting the 
comment (or signing the comment, if 
submitted on behalf of an association, 
business, labor union, etc.). You may 
review DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (Volume 
65, Number 70; Pages 19477–78). 

By Order of the Maritime Administrator. 
Dated: April 7, 2014. 

Julie P. Agarwal, 
Secretary, Maritime Administration. 
[FR Doc. 2014–08232 Filed 4–10–14; 8:45 am] 

BILLING CODE 4910–81–P 

DEPARTMENT OF TRANSPORTATION 

Maritime Administration 

[Docket No. MARAD–2014–0060] 

Requested Administrative Waiver of 
the Coastwise Trade Laws: Vessel 
FRIENDSHIP; Invitation for Public 
Comments 

AGENCY: Maritime Administration, 
Department of Transportation. 
ACTION: Notice. 

SUMMARY: As authorized by 46 U.S.C. 
12121, the Secretary of Transportation, 
as represented by the Maritime 
Administration (MARAD), is authorized 
to grant waivers of the U.S.-build 
requirement of the coastwise laws under 
certain circumstances. A request for 
such a waiver has been received by 
MARAD. The vessel, and a brief 
description of the proposed service, is 
listed below. 
DATES: Submit comments on or before 
May 12, 2014. 
ADDRESSES: Comments should refer to 
docket number MARAD–2014–0060. 
Written comments may be submitted by 
hand or by mail to the Docket Clerk, 
U.S. Department of Transportation, 
Docket Operations, M–30, West 
Building Ground Floor, Room W12–140, 
1200 New Jersey Avenue SE., 
Washington, DC 20590. You may also 
send comments electronically via the 
Internet at http://www.regulations.gov. 
All comments will become part of this 
docket and will be available for 
inspection and copying at the above 
address between 10 a.m. and 5 p.m., 
E.T., Monday through Friday, except 
Federal holidays. An electronic version 
of this document and all documents 
entered into this docket is available on 
the World Wide Web at http://
www.regulations.gov. 

FOR FURTHER INFORMATION CONTACT: 
Linda Williams, U.S. Department of 
Transportation, Maritime 
Administration, 1200 New Jersey 
Avenue SE., Room W23–453, 
Washington, DC 20590. Telephone 202– 
366–0903, Email Linda.Williams@
dot.gov. 

SUPPLEMENTARY INFORMATION: As 
described by the applicant the intended 
service of the vessel FRIENDSHIP is: 

Intended Commercial Use Of Vessel: 
‘‘The SV Friendship will serve as an 
education platform for the students and 
faculty of the Moses Brown School. The 
vessel will conduct weekly sail training 
programs and provide instruction in the 
areas of nautical science, marine 
science, history, geography, and 
literature. Plus occasional six-pack 
charters.’’ 

Geographic Region: ‘‘Rhode Island, 
Massachusetts, Connecticut and New 
York.’’ 

The complete application is given in 
DOT docket MARAD–2014–0060 at 
http://www.regulations.gov. Interested 
parties may comment on the effect this 
action may have on U.S. vessel builders 
or businesses in the U.S. that use U.S.- 
flag vessels. If MARAD determines, in 
accordance with 46 U.S.C. 12121 and 
MARAD’s regulations at 46 CFR part 
388, that the issuance of the waiver will 
have an unduly adverse effect on a U.S.- 
vessel builder or a business that uses 
U.S.-flag vessels in that business, a 
waiver will not be granted. Comments 
should refer to the docket number of 
this notice and the vessel name in order 
for MARAD to properly consider the 
comments. Comments should also state 
the commenter’s interest in the waiver 
application, and address the waiver 
criteria given in § 388.4 of MARAD’s 
regulations at 46 CFR part 388. 

Privacy Act 

Anyone is able to search the 
electronic form of all comments 
received into any of our dockets by the 
name of the individual submitting the 
comment (or signing the comment, if 
submitted on behalf of an association, 
business, labor union, etc.). You may 
review DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (Volume 
65, Number 70; Pages 19477–78). 

By Order of the Maritime Administrator. 

Dated: April 7, 2014. 

Julie P. Agarwal, 
Secretary, Maritime Administration. 
[FR Doc. 2014–08231 Filed 4–10–14; 8:45 am] 

BILLING CODE 4910–81–P 

DEPARTMENT OF TRANSPORTATION 

Maritime Administration 

[Docket No. MARAD–2014–0057] 

Requested Administrative Waiver of 
the Coastwise Trade Laws: Vessel 
LIBRA; Invitation for Public Comments 

AGENCY: Maritime Administration, 
Department of Transportation. 
ACTION: Notice. 

SUMMARY: As authorized by 46 U.S.C. 
12121, the Secretary of Transportation, 
as represented by the Maritime 
Administration (MARAD), is authorized 
to grant waivers of the U.S.-build 
requirement of the coastwise laws under 
certain circumstances. A request for 
such a waiver has been received by 
MARAD. The vessel, and a brief 
description of the proposed service, is 
listed below. 
DATES: Submit comments on or before 
May 12, 2014. 
ADDRESSES: Comments should refer to 
docket number MARAD–2014–0057. 
Written comments may be submitted by 
hand or by mail to the Docket Clerk, 
U.S. Department of Transportation, 
Docket Operations, M–30, West 
Building Ground Floor, Room W12–140, 
1200 New Jersey Avenue SE., 
Washington, DC 20590. You may also 
send comments electronically via the 
Internet at http://www.regulations.gov. 
All comments will become part of this 
docket and will be available for 
inspection and copying at the above 
address between 10 a.m. and 5 p.m., 
E.T., Monday through Friday, except 
federal holidays. An electronic version 
of this document and all documents 
entered into this docket is available on 
the World Wide Web at http://
www.regulations.gov. 

FOR FURTHER INFORMATION CONTACT: 
Linda Williams, U.S. Department of 
Transportation, Maritime 
Administration, 1200 New Jersey 
Avenue SE., Room W23–453, 
Washington, DC 20590. Telephone 202– 
366–0903, Email Linda.Williams@
dot.gov. 

SUPPLEMENTARY INFORMATION: As 
described by the applicant the intended 
service of the vessel LIBRA is: 

Intended Commercial Use of Vessel: 
‘‘Day sailing and sail training’’ 

Geographic Region: ‘‘Mississippi, 
Alabama, Florida, Puerto Rico’’ 

The complete application is given in 
DOT docket MARAD–2014–0057 at 
http://www.regulations.gov. Interested 
parties may comment on the effect this 
action may have on U.S. vessel builders 
or businesses in the U.S. that use U.S.- 
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flag vessels. If MARAD determines, in 
accordance with 46 U.S.C. 12121 and 
MARAD’s regulations at 46 CFR Part 
388, that the issuance of the waiver will 
have an unduly adverse effect on a U.S.- 
vessel builder or a business that uses 
U.S.-flag vessels in that business, a 
waiver will not be granted. Comments 
should refer to the docket number of 
this notice and the vessel name in order 
for MARAD to properly consider the 
comments. Comments should also state 
the commenter’s interest in the waiver 
application, and address the waiver 
criteria given in § 388.4 of MARAD’s 
regulations at 46 CFR Part 388. 

Privacy Act 

Anyone is able to search the 
electronic form of all comments 
received into any of our dockets by the 
name of the individual submitting the 
comment (or signing the comment, if 
submitted on behalf of an association, 
business, labor union, etc.). You may 
review DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (Volume 
65, Number 70; Pages 19477–78). 

By Order of the Maritime Administrator. 
Dated: April 7, 2014. 

Julie P. Agarwal, 
Secretary, Maritime Administration. 
[FR Doc. 2014–08158 Filed 4–10–14; 8:45 am] 

BILLING CODE 4910–81–P 

DEPARTMENT OF TRANSPORTATION 

Maritime Administration 

[Docket No. MARAD–2014–0056] 

Requested Administrative Waiver of 
the Coastwise Trade Laws: Vessel 
Second Chance; Invitation for Public 
Comments 

AGENCY: Maritime Administration, 
Department of Transportation. 
ACTION: Notice. 

SUMMARY: As authorized by 46 U.S.C. 
12121, the Secretary of Transportation, 
as represented by the Maritime 
Administration (MARAD), is authorized 
to grant waivers of the U.S.-build 
requirement of the coastwise laws under 
certain circumstances. A request for 
such a waiver has been received by 
MARAD. The vessel, and a brief 
description of the proposed service, is 
listed below. 
DATES: Submit comments on or before 
May 12, 2014. 
ADDRESSES: Comments should refer to 
docket number MARAD–2014–0056. 
Written comments may be submitted by 
hand or by mail to the Docket Clerk, 

U.S. Department of Transportation, 
Docket Operations, M–30, West 
Building Ground Floor, Room W12–140, 
1200 New Jersey Avenue SE., 
Washington, DC 20590. You may also 
send comments electronically via the 
Internet at http://www.regulations.gov. 
All comments will become part of this 
docket and will be available for 
inspection and copying at the above 
address between 10 a.m. and 5 p.m., 
E.T., Monday through Friday, except 
federal holidays. An electronic version 
of this document and all documents 
entered into this docket is available on 
the World Wide Web at http://
www.regulations.gov. 

FOR FURTHER INFORMATION CONTACT: 
Linda Williams, U.S. Department of 
Transportation, Maritime 
Administration, 1200 New Jersey 
Avenue SE., Room W23–453, 
Washington, DC 20590. Telephone 202– 
366–0903, Email Linda.Williams@
dot.gov. 

SUPPLEMENTARY INFORMATION: As 
described by the applicant the intended 
service of the vessel SECOND CHANCE 
is: 

Intended Commercial Use of Vessel: 
‘‘Pleasure cruises and sport fishing 
charters’’ 

Geographic Region: ‘‘Massachusetts, 
New Hampshire, Maine’’ 

The complete application is given in 
DOT docket MARAD–2014–0056 at 
http://www.regulations.gov. Interested 
parties may comment on the effect this 
action may have on U.S. vessel builders 
or businesses in the U.S. that use U.S.- 
flag vessels. If MARAD determines, in 
accordance with 46 U.S.C. 12121 and 
MARAD’s regulations at 46 CFR Part 
388, that the issuance of the waiver will 
have an unduly adverse effect on a U.S.- 
vessel builder or a business that uses 
U.S.-flag vessels in that business, a 
waiver will not be granted. Comments 
should refer to the docket number of 
this notice and the vessel name in order 
for MARAD to properly consider the 
comments. Comments should also state 
the commenter’s interest in the waiver 
application, and address the waiver 
criteria given in § 388.4 of MARAD’s 
regulations at 46 CFR Part 388. 

Privacy Act 

Anyone is able to search the 
electronic form of all comments 
received into any of our dockets by the 
name of the individual submitting the 
comment (or signing the comment, if 
submitted on behalf of an association, 
business, labor union, etc.). You may 
review DOT’s complete Privacy Act 
Statement in the Federal Register 

published on April 11, 2000 (Volume 
65, Number 70; Pages 19477–78). 

By Order of the Maritime Administrator. 
Dated: April 7, 2014. 

Julie P. Agarwal, 
Secretary, Maritime Administration. 
[FR Doc. 2014–08165 Filed 4–10–14; 8:45 am] 

BILLING CODE 4910–81–P 

DEPARTMENT OF TRANSPORTATION 

Maritime Administration 

[Docket No. MARAD–2014–0059] 

Requested Administrative Waiver of 
the Coastwise Trade Laws: Vessel 
FINNZ–UP; Invitation for Public 
Comments 

AGENCY: Maritime Administration, 
Department of Transportation. 
ACTION: Notice. 

SUMMARY: As authorized by 46 U.S.C. 
12121, the Secretary of Transportation, 
as represented by the Maritime 
Administration (MARAD), is authorized 
to grant waivers of the U.S.-build 
requirement of the coastwise laws under 
certain circumstances. A request for 
such a waiver has been received by 
MARAD. The vessel, and a brief 
description of the proposed service, is 
listed below. 
DATES: Submit comments on or before 
May 12, 2014. 
ADDRESSES: Comments should refer to 
docket number MARAD–2014–0059. 
Written comments may be submitted by 
hand or by mail to the Docket Clerk, 
U.S. Department of Transportation, 
Docket Operations, M–30, West 
Building Ground Floor, Room W12–140, 
1200 New Jersey Avenue SE., 
Washington, DC 20590. You may also 
send comments electronically via the 
Internet at http://www.regulations.gov. 
All comments will become part of this 
docket and will be available for 
inspection and copying at the above 
address between 10 a.m. and 5 p.m., 
E.T., Monday through Friday, except 
federal holidays. An electronic version 
of this document and all documents 
entered into this docket is available on 
the World Wide Web at http://
www.regulations.gov. 

FOR FURTHER INFORMATION CONTACT: 
Linda Williams, U.S. Department of 
Transportation, Maritime 
Administration, 1200 New Jersey 
Avenue SE., Room W23–453, 
Washington, DC 20590. Telephone 202– 
366–0903, Email Linda.Williams@
dot.gov. 
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SUPPLEMENTARY INFORMATION: As 
described by the applicant the intended 
service of the vessel FINNZ–UP is: 

Intended Commercial Use of Vessel: 
‘‘Charter Fishing, up to 6 passengers, 
uninspected passenger vessel.’’ 

Geographic Region: ‘‘North Carolina, 
South Carolina, Georgia, Florida, 
Alabama, Mississippi, Louisiana.’’ 

The complete application is given in 
DOT docket MARAD–2014–0059 at 
http://www.regulations.gov. Interested 
parties may comment on the effect this 
action may have on U.S. vessel builders 
or businesses in the U.S. that use U.S.- 
flag vessels. If MARAD determines, in 
accordance with 46 U.S.C. 12121 and 
MARAD’s regulations at 46 CFR Part 
388, that the issuance of the waiver will 
have an unduly adverse effect on a U.S.- 
vessel builder or a business that uses 
U.S.-flag vessels in that business, a 
waiver will not be granted. Comments 
should refer to the docket number of 
this notice and the vessel name in order 
for MARAD to properly consider the 
comments. Comments should also state 
the commenter’s interest in the waiver 
application, and address the waiver 
criteria given in § 388.4 of MARAD’s 
regulations at 46 CFR Part 388. 

Privacy Act 

Anyone is able to search the 
electronic form of all comments 
received into any of our dockets by the 
name of the individual submitting the 
comment (or signing the comment, if 
submitted on behalf of an association, 
business, labor union, etc.). You may 
review DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (Volume 
65, Number 70; Pages 19477–78). 

By Order of the Maritime Administrator. 
Dated: April 7, 2014. 

Julie P. Agarwal, 
Secretary, Maritime Administration. 
[FR Doc. 2014–08230 Filed 4–10–14; 8:45 am] 

BILLING CODE 4910–81–P 

DEPARTMENT OF TRANSPORTATION 

Maritime Administration 

[Docket No. MARAD–2014–0058] 

Requested Administrative Waiver of 
the Coastwise Trade Laws: Vessel 
VANG; Invitation for Public Comments 

AGENCY: Maritime Administration, 
Department of Transportation. 
ACTION: Notice. 

SUMMARY: As authorized by 46 U.S.C. 
12121, the Secretary of Transportation, 
as represented by the Maritime 

Administration (MARAD), is authorized 
to grant waivers of the U.S.-build 
requirement of the coastwise laws under 
certain circumstances. A request for 
such a waiver has been received by 
MARAD. The vessel, and a brief 
description of the proposed service, is 
listed below. 
DATES: Submit comments on or before 
May 12, 2014. 
ADDRESSES: Comments should refer to 
docket number MARAD–2014–0058. 
Written comments may be submitted by 
hand or by mail to the Docket Clerk, 
U.S. Department of Transportation, 
Docket Operations, M–30, West 
Building Ground Floor, Room W12–140, 
1200 New Jersey Avenue SE., 
Washington, DC 20590. You may also 
send comments electronically via the 
Internet at http://www.regulations.gov. 
All comments will become part of this 
docket and will be available for 
inspection and copying at the above 
address between 10 a.m. and 5 p.m., 
E.T., Monday through Friday, except 
federal holidays. An electronic version 
of this document and all documents 
entered into this docket is available on 
the World Wide Web at http://
www.regulations.gov. 

FOR FURTHER INFORMATION CONTACT: 
Linda Williams, U.S. Department of 
Transportation, Maritime 
Administration, 1200 New Jersey 
Avenue SE., Room W23–453, 
Washington, DC 20590. Telephone 202– 
366–0903, Email Linda.Williams@
dot.gov. 

SUPPLEMENTARY INFORMATION: As 
described by the applicant the intended 
service of the vessel VANG is: 

Intended Commercial Use of Vessel: 
‘‘six pack charter sport fishing’’ 

Geographic Region: ‘‘California’’ 
The complete application is given in 

DOT docket MARAD–2014–0058 at 
http://www.regulations.gov. Interested 
parties may comment on the effect this 
action may have on U.S. vessel builders 
or businesses in the U.S. that use U.S.- 
flag vessels. If MARAD determines, in 
accordance with 46 U.S.C. 12121 and 
MARAD’s regulations at 46 CFR Part 
388, that the issuance of the waiver will 
have an unduly adverse effect on a U.S.- 
vessel builder or a business that uses 
U.S.-flag vessels in that business, a 
waiver will not be granted. Comments 
should refer to the docket number of 
this notice and the vessel name in order 
for MARAD to properly consider the 
comments. Comments should also state 
the commenter’s interest in the waiver 
application, and address the waiver 
criteria given in § 388.4 of MARAD’s 
regulations at 46 CFR Part 388. 

Privacy Act 
Anyone is able to search the 

electronic form of all comments 
received into any of our dockets by the 
name of the individual submitting the 
comment (or signing the comment, if 
submitted on behalf of an association, 
business, labor union, etc.). You may 
review DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (Volume 
65, Number 70; Pages 19477–78). 

By Order of the Maritime Administrator. 
Dated: April 7, 2014. 

Julie P. Agarwal, 
Secretary, Maritime Administration. 
[FR Doc. 2014–08159 Filed 4–10–14; 8:45 am] 

BILLING CODE 4910–81–P 

DEPARTMENT OF TRANSPORTATION 

Maritime Administration 

[Docket No. MARAD–2014–0054] 

Requested Administrative Waiver of 
the Coastwise Trade Laws: Vessel 
DESIDERATA; Invitation for Public 
Comments 

AGENCY: Maritime Administration, 
Department of Transportation. 
ACTION: Notice. 

SUMMARY: As authorized by 46 U.S.C. 
12121, the Secretary of Transportation, 
as represented by the Maritime 
Administration (MARAD), is authorized 
to grant waivers of the U.S.-build 
requirement of the coastwise laws under 
certain circumstances. A request for 
such a waiver has been received by 
MARAD. The vessel, and a brief 
description of the proposed service, is 
listed below. 
DATES: Submit comments on or before 
May 12, 2014. 
ADDRESSES: Comments should refer to 
docket number MARAD–2014–0054. 
Written comments may be submitted by 
hand or by mail to the Docket Clerk, 
U.S. Department of Transportation, 
Docket Operations, M–30, West 
Building Ground Floor, Room W12–140, 
1200 New Jersey Avenue SE., 
Washington, DC 20590. You may also 
send comments electronically via the 
Internet at http://www.regulations.gov. 
All comments will become part of this 
docket and will be available for 
inspection and copying at the above 
address between 10 a.m. and 5 p.m., 
E.T., Monday through Friday, except 
federal holidays. An electronic version 
of this document and all documents 
entered into this docket is available on 
the World Wide Web at http://
www.regulations.gov. 

VerDate Mar<15>2010 18:55 Apr 10, 2014 Jkt 232001 PO 00000 Frm 00138 Fmt 4703 Sfmt 4703 E:\FR\FM\11APN1.SGM 11APN1tk
el

le
y 

on
 D

S
K

3S
P

T
V

N
1P

R
O

D
 w

ith
 N

O
T

IC
E

S

http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:Linda.Williams@dot.gov
mailto:Linda.Williams@dot.gov


20303 Federal Register / Vol. 79, No. 70 / Friday, April 11, 2014 / Notices 

FOR FURTHER INFORMATION CONTACT: 
Linda Williams, U.S. Department of 
Transportation, Maritime 
Administration, 1200 New Jersey 
Avenue SE., Room W23–453, 
Washington, DC 20590. Telephone 202– 
366–0903, Email Linda.Williams@
dot.gov. 

SUPPLEMENTARY INFORMATION: As 
described by the applicant the intended 
service of the vessel DESIDERATA is 
Intended Commercial Use Of Vessel: 
‘‘Small group passenger charters on San 
Francisco Bay and tributaries’’ 
Geographic Region: ‘‘California’’ 

The complete application is given in 
DOT docket MARAD–2014–0054 at 
http://www.regulations.gov. Interested 
parties may comment on the effect this 
action may have on U.S. vessel builders 
or businesses in the U.S. that use U.S.- 
flag vessels. If MARAD determines, in 
accordance with 46 U.S.C. 12121 and 
MARAD’s regulations at 46 CFR Part 
388, that the issuance of the waiver will 
have an unduly adverse effect on a U.S.- 
vessel builder or a business that uses 
U.S.-flag vessels in that business, a 
waiver will not be granted. Comments 
should refer to the docket number of 
this notice and the vessel name in order 
for MARAD to properly consider the 
comments. Comments should also state 
the commenter’s interest in the waiver 
application, and address the waiver 
criteria given in § 388.4 of MARAD’s 
regulations at 46 CFR Part 388. 

Privacy Act 

Anyone is able to search the 
electronic form of all comments 
received into any of our dockets by the 
name of the individual submitting the 
comment (or signing the comment, if 
submitted on behalf of an association, 
business, labor union, etc.). You may 
review DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (Volume 
65, Number 70; Pages 19477–78). 

By Order of the Maritime Administrator. 

Dated: April 7, 2014. 

Julie P. Agarwal, 
Secretary, Maritime Administration. 
[FR Doc. 2014–08201 Filed 4–10–14; 8:45 am] 

BILLING CODE 4910–81–P 

DEPARTMENT OF TRANSPORTATION 

National Highway Traffic Safety 
Administration 

[Docket No. NHTSA–2013–0147; Notice 2] 

Reports, Forms, and Recordkeeping 
Requirements Agency Information 
Collection Activity Under OMB Review 

AGENCY: National Highway Traffic 
Safety Administration (NHTSA), 
Department of Transportation (DOT). 
ACTION: Notice. 

SUMMARY: In compliance with the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501 et seq.), this notice 
announces that the Information 
Collection Request (ICR) abstracted 
below has been forwarded to the Office 
of Management and Budget (OMB) for 
review and comment. The ICR describes 
the nature of the information collections 
and their expected burden. The Federal 
Register Notice soliciting public 
comment on the ICR, with a 60-day 
comment period was published on 
January 21, 2014, at 79 FR 3467. 
DATES: Comments must be submitted on 
or before May 12, 2014. 
FOR FURTHER INFORMATION CONTACT: 
George Stevens, NHTSA 1200 New 
Jersey Avenue SE., Room W43–490, 
Washington, DC 20590. Mr. Steven’s 
telephone number is (202) 366–5308. 
Please identify the relevant collection of 
information by referring to its OMB 
Control Number. 
ADDRESSES: Send comments, within 30 
days, to the Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, 725–17th 
Street NW., Washington, DC 20503, 
Attention NHTSA Desk Officer. 
SUPPLEMENTARY INFORMATION: 

National Highway Traffic Safety 
Administration 

Title: 49 CFR Part 556, Exemption for 
Inconsequential Defect or 
Noncompliance. 

OMB Number: 2127–0045. 
Type of Request: Extension of a 

Currently Approved Collection. 
Abstract: The National Highway 

Traffic Safety Administration’s statute at 
49 U.S.C. 30118, Notification of Defects 
and Noncompliance, and 49 U.S.C. 
30120, Remedies for Defects and 
Noncompliance, generally requires 
manufacturers of motor vehicles and 
items of replacement equipment to 
conduct a notification and remedy 
campaign (recall) when their products 
are determined to contain a safety- 
related defect or a noncompliance with 
a Federal motor vehicle safety standard 

(FMVSS). Those sections require a 
manufacturer of motor vehicles or motor 
vehicle equipment to notify distributors, 
dealers, and purchasers if any of the 
manufacturer’s products are determined 
to either contain a safety-related defect 
or fail to comply with an applicable 
FMVSS. The manufacturer is under a 
concomitant obligation to remedy such 
defect or noncompliance. Pursuant to 49 
U.S.C. 30118(d) and 30120(h), 
Exemptions, a manufacturer may seek 
an exemption from these notification 
and remedy requirements on the basis 
that the defect or noncompliance is 
inconsequential as it relates to motor 
vehicle safety. NHTSA exercised this 
statutory authority to excuse 
inconsequential defects or 
noncompliances when it promulgated 
49 CFR part 556, Exemption for 
Inconsequential Defect or 
Noncompliance. This regulation 
establishes the procedures for 
manufacturers to submit exemption 
petitions to the agency and the 
procedures the agency will use in 
evaluating those petitions. The petition 
must state the full name and address of 
the applicant, the nature of its 
organization (e.g., individual, 
partnership, or corporation), and the 
name of the State or country under the 
laws of which it is organized. See 49 
CFR 556.4(b)(3). The petition must also 
describe the motor vehicle or item of 
replacement equipment, including the 
number involved and the period of 
production, and the defect or 
noncompliance concerning which an 
exemption is sought. See 49 CFR 
556.4(b)(4). The petition must also set 
forth all data, views, and arguments of 
the petitioner supporting the petition, 
and be accompanied by three copies of 
the report the manufacturer has 
submitted, or is submitting, to NHTSA 
in accordance with 49 CFR part 573, 
relating to its determination of the 
existence of the safety-related defect or 
noncompliance that is the subject of the 
petition. See 49 CFR 556.4(b)(5) and (6). 
These requirements allow the agency to 
ensure that inconsequentiality petitions 
are both properly substantiated and 
efficiently processed. 

Affected Public: Businesses or other 
for-profit entities that manufacture or 
import motor vehicles or motor vehicle 
replacement equipment. 

Estimated Total Annual Burden: 150 
hours. 

Comments are Invited On: Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the Agency, 
including whether the information will 
have practical utility; the accuracy of 
the Agency’s estimate of the burden of 
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the proposed information collection; 
ways to enhance the quality, utility and 
clarity of the information to be 
collected; and ways to minimize the 
burden of the collection of information 
on respondents, including the use of 
automated collection techniques or 
other forms of information technology. 

A comment to OMB is most effective 
if OMB receives it within 30 days of 
publication. 

Jeffrey M. Giuseppe, 
Acting Director, Office of Vehicle Safety 
Compliance. 
[FR Doc. 2014–07945 Filed 4–10–14; 8:45 am] 

BILLING CODE 4910–59–P 

DEPARTMENT OF TRANSPORTATION 

National Highway Traffic Safety 
Administration 

[Docket No. NHTSA–2014–0004; Notice 2] 

Extension of Comment Period on 
Whether Nonconforming 2012 McLaren 
MP4[12C] Passenger Cars Are Eligible 
for Importation 

AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 
ACTION: Extension of comment period. 

SUMMARY: This document announces the 
extension of the comment period on a 
petition for NHTSA to decide that 2012 
McLaren MP4[12C] passenger cars that 
were not originally manufactured to 
comply with all applicable Federal 
motor vehicle safety standards are 
eligible for importation into the United 
States. 
DATES: The closing date for comments 
on the petition is April 16, 2014. 
ADDRESSES: Comments should refer to 
the docket and notice numbers above 
and be submitted by any of the 
following methods: 

• Federal eRulemaking Portal: Go to 
http://www.regulations.gov. Follow the 
online instructions for submitting 
comments. 

• Mail: Docket Management Facility: 
U.S. Department of Transportation, 1200 
New Jersey Avenue SE., West Building 
Ground Floor, Room W12–140, 
Washington, DC 20590–0001. 

• Hand Delivery or Courier: West 
Building Ground Floor, Room W12–140, 
1200 New Jersey Avenue SE., between 
9 a.m. and 5 p.m. e.t., Monday through 
Friday, except Federal holidays. 

• Fax: 202–493–2251 
Instructions: Comments must be 

written in the English language, and be 
no greater than 15 pages in length, 
although there is no limit to the length 
of necessary attachments to the 

comments. If comments are submitted 
in hard copy form, please ensure that 
two copies are provided. If you wish to 
receive confirmation that your 
comments were received, please enclose 
a stamped, self-addressed postcard with 
the comments. Note that all comments 
received will be posted without change 
to http://www.regulations.gov, including 
any personal information provided. 
Please see the Privacy Act heading 
below. 

Privacy Act: Anyone is able to search 
the electronic form of all comments 
received into any of our dockets by the 
name of the individual submitting the 
comment (or signing the comment, if 
submitted on behalf of an association, 
business, labor union, etc.). You may 
review DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (65 FR 
19477–78). 

How to Read Comments submitted to 
the Docket: You may read the comments 
received by Docket Management at the 
address and times given above. You may 
also view the documents from the 
Internet at http://www.regulations.gov. 
Follow the online instructions for 
accessing the dockets. The docket ID 
number and title of this notice are 
shown at the heading of this document 
notice. Please note that even after the 
comment closing date, we will continue 
to file relevant information in the 
Docket as it becomes available. Further, 
some people may submit late comments. 
Accordingly, we recommend that you 
periodically search the Docket for new 
material. 
FOR FURTHER INFORMATION CONTACT: 
George Stevens, Office of Vehicle Safety 
Compliance, NHTSA (202 366 5308). 
SUPPLEMENTARY INFORMATION: On March 
3, 2014, NHTSA published a notice (at 
79 FR 11869) that it had received a 
petition to decide that nonconforming 
2012 McLaren MP4[12C] passenger cars 
are eligible for importation into the 
United States. The notice solicited 
public comments on the petition and 
stated that the closing date for 
comments is April 2, 2014. 

This is to notify the public that 
NHTSA is extending the comment 
period on this petition, and allowing it 
to run until April 16, 2014. This 
reopening is based on a request dated 
March 27, 2014, from McLaren 
Automotive, Inc. (‘‘McLaren’’) the 
vehicle’s manufacturer. McLaren stated 
that the extension was needed because, 
in McLaren’s view, the petitioner cannot 
satisfy the statutory criteria, since it 
would be very difficult, if not 
impossible, to bring nonconforming 
MP4[12C] vehicles into compliance 

with all applicable FMVSSs. However, 
because many of the compliance issues 
that are raised by the subject petition are 
complex, McLaren will not be able to 
complete the preparation of its 
comments in time to meet the current 
due date. McLaren believes that this 
short extension will allow the 
preparation of a response that will 
address the relevant issues, and that it 
will not cause any hardship to the 
petitioner or to any other interested 
person. 

NHTSA has granted McLaren’s 
request. All comments received before 
the close of business on the closing date 
indicated above will be considered, and 
will be available for examination in the 
docket at the above address both before 
and after that date. To the extent 
possible, comments filed after the 
closing date will also be considered. 
Notice of final action on the petition 
will be published in the Federal 
Register pursuant to the authority 
indicated below. 

Authority: 49 U.S.C. 30141(a)(1)(A), 
(a)(1)(B), and (b)(1); 49 CFR 593.7; delegation 
of authority at 49 CFR 1.95 and 501.8. 

Jeffrey Giuseppe, 
Acting Director, Office of Vehicle Safety 
Compliance. 
[FR Doc. 2014–08094 Filed 4–10–14; 8:45 am] 

BILLING CODE 4910–59–P 

DEPARTMENT OF TRANSPORTATION 

Surface Transportation Board 

Notice and Request for Comments 

AGENCY: Surface Transportation Board, 
DOT. 
ACTION: 60-day notice of request for 
approval: Applications for Land-Use 
Exemption Permits. 

SUMMARY: As required by the Paperwork 
Reduction Act of 1995, 44 U.S.C. 3501– 
3519 (PRA), the Surface Transportation 
Board (STB or Board) gives notice of its 
intent to seek from the Office of 
Management and Budget (OMB) an 
extension of approval for the collection 
of Applications for Land-Use Exemption 
Permits (for Solid Waste Rail Transfer 
Facilities). 

Pursuant to 49 U.S.C. 10501(c)(2), as 
amended by the Clean Railroads Act of 
2008 (CRA), the Board issued rules in 
Solid Waste Rail Transfer Facilities, EP 
684 (served on March 24, 2011). Under 
these rules, a person seeking a Land-Use 
Exemption Permit must file an 
application including substantial facts 
and argument as to why a permit is 
necessary and, as required by the 
National Environmental Policy Act, an 

VerDate Mar<15>2010 18:55 Apr 10, 2014 Jkt 232001 PO 00000 Frm 00140 Fmt 4703 Sfmt 4703 E:\FR\FM\11APN1.SGM 11APN1tk
el

le
y 

on
 D

S
K

3S
P

T
V

N
1P

R
O

D
 w

ith
 N

O
T

IC
E

S

http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov


20305 Federal Register / Vol. 79, No. 70 / Friday, April 11, 2014 / Notices 

environmental report and/or an 
environmental impact statement. 

Under 49 CFR 1155.20, an applicant 
is required to file a notice of intent to 
apply for a land-use-exemption permit 
before filing its application. A suggested 
form for this notice may be found in 
Appendix A to part 1155. Further, 
under 49 CFR 1155.21(e), an application 
must include a draft Federal Register 
notice. A suggested form for the draft 
Federal Register notice may be found at 
Appendix B to part 1155. 

Comments are requested concerning: 
(1) The accuracy of the Board’s burden 
estimates; (2) ways to enhance the 
quality, utility, and clarity of the 
information collected; (3) ways to 
minimize the burden of the collection of 
information on the respondents, 
including the use of automated 
collection techniques or other forms of 
information technology when 
appropriate; and (4) whether the 
collection of information is necessary 
for the proper performance of the 
functions of the Board, including 
whether the collection has practical 
utility. Submitted comments will be 
summarized and included in the 
Board’s request for OMB approval. 

Description of Collection 

Title: Applications for Land-Use 
Exemption Permits. 

OMB Control Number: 2140–0018. 
STB Form Number: None. 
Type of Review: Extension without 

change. 
Respondents: Any applicant seeking a 

land-use-exemption permit. 
Number of Respondents: One. 
Estimated Time per Response: 160 

hours. 
Frequency: On occasion. 
Total Burden Hours (annually 

including all respondents): 160 hours. 
Total ‘‘Non-hour Burden’’ Cost: An 

estimated $200,000 to hire an 
environmental consultant to work with 
Board staff on the required 
environmental report. 

Needs and Uses: This collection is 
needed to develop a record in land-use- 
exemption-permit proceedings, a 
process mandated by Congress in the 
CRA. The Board uses the information in 
this collection to accurately assess the 
merits of a permit application. 

Retention Period: Information in this 
report will be maintained on the Board’s 
Web site for a minimum of one year and 
will be otherwise maintained until 
transferred to NARA as a permanent 
record. 

DATES: Comments on this information 
collection should be submitted by June 
10, 2014. 

ADDRESSES: Direct all comments to 
Chris Oehrle, Surface Transportation 
Board, 395 E Street SW., Washington, 
DC 20423–0001, or to PRA@stb.dot.gov. 
When submitting comments, please 
refer to ‘‘Applications for Land-Use 
Exemption Permits.’’ For further 
information regarding Land-Use 
Exemption Permits, contact PRA@
stb.dot.gov or submit your question 
through E-FILING on the Board’s Web 
site by selecting ‘‘Environmental 
Comments.’’ [Federal Information Relay 
Service (FIRS) for the hearing impaired: 
(800) 877–8339.] 
SUPPLEMENTARY INFORMATION: Under the 
PRA, a federal agency conducting or 
sponsoring a collection of information 
must display a currently valid OMB 
control number. A collection of 
information, which is defined in 44 
U.S.C. 3502(3) and 5 CFR 1320.3(c), 
includes agency requirements or 
requests that persons submit reports, 
keep records, or provide information to 
the agency, third parties, or the public. 
Under § 3506(c)(2)(A) of the PRA, 
federal agencies are required to provide, 
prior to an agency’s submitting a 
collection to OMB for approval, a 60- 
day notice and comment period through 
publication in the Federal Register 
concerning each proposed collection of 
information, including each proposed 
extension of an existing collection of 
information. 

Dated: April 8, 2014. 
Jeffrey Herzig, 
Clearance Clerk. 
[FR Doc. 2014–08150 Filed 4–10–14; 8:45 am] 

BILLING CODE 4915–01–P 

DEPARTMENT OF THE TREASURY 

Alcohol and Tobacco Tax and Trade 
Bureau 

[Docket No. TTB–2014–0002] 

Proposed Information Collections; 
Comment Request (No. 47) 

AGENCY: Alcohol and Tobacco Tax and 
Trade Bureau; Treasury. 
ACTION: Notice and request for 
comments. 

SUMMARY: As part of our continuing 
effort to reduce paperwork and 
respondent burden, and as required by 
the Paperwork Reduction Act of 1995, 
we invite comments on the proposed or 
continuing information collections 
listed below in this notice. 
DATES: We must receive your written 
comments on or before June 10, 2014. 
ADDRESSES: Please note that the Alcohol 
and Tobacco Tax and Trade Bureau 

(TTB) has adopted a new method for 
receiving public comments on its 
information collections. As described 
below, you may submit comments to 
TTB on the information collections 
listed in this document using the 
‘‘Regulations.gov’’ online comment form 
for this document, or you may send 
written comments to TTB via U.S. mail 
or hand delivery. TTB no longer accepts 
public comments via email or fax. 

• http://www.regulations.gov: Use the 
comment form for this document posted 
within Docket No. TTB–2014–0002 on 
‘‘Regulations.gov,’’ the Federal 
e-rulemaking portal, to submit 
comments via the Internet; 

• U.S. Mail: Mary Wood, Regulations 
and Rulings Division, Alcohol and 
Tobacco Tax and Trade Bureau, 1310 G 
Street NW., Box 12, Washington, DC 
20005. 

• Hand Delivery/Courier in Lieu of 
Mail: Mary Wood, Regulations and 
Rulings Division, Alcohol and Tobacco 
Tax and Trade Bureau, 1310 G Street 
NW., Suite 200–E, Washington, DC 
20005. 

Please submit separate comments for 
each specific information collection 
listed in this document that you wish to 
comment upon. You must reference the 
information collection’s title, form or 
recordkeeping requirement number, and 
OMB control number (if any) in your 
comment. 

You may view copies of this 
document, the information collections 
listed in it, and all comments received 
in response to this document within 
Docket No. TTB–2014–0002 at http://
www.regulations.gov. A link to that 
docket is posted on the TTB Web site at 
http://www.ttb.gov/forms/comment-on- 
form.shtml. If you are unable to obtain 
a copy of this or any of the other above 
mentioned documents, contact Mary 
Wood at the addresses or telephone 
number shown below. 
FOR FURTHER INFORMATION CONTACT: 
Mary Wood, Regulations and Rulings 
Division, Alcohol and Tobacco Tax and 
Trade Bureau, 1310 G Street NW., Box 
12, Washington, DC 20005; telephone 
202–453–1039, ext. 165; or email 
informationcollections@ttb.gov (please 
do not submit comments on this notice 
to this email address). 
SUPPLEMENTARY INFORMATION: 

Request for Comments 

The Department of the Treasury and 
its Alcohol and Tobacco Tax and Trade 
Bureau (TTB), as part of their 
continuing effort to reduce paperwork 
and respondent burden, invite the 
general public and other Federal 
agencies to comment on the proposed or 
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continuing information collections 
listed below in this notice, as required 
by the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501 et seq.). 

Comments submitted in response to 
this notice will be included or 
summarized in our request for Office of 
Management and Budget (OMB) 
approval of the relevant information 
collection. All comments are part of the 
public record and subject to disclosure. 
Please do not include any confidential 
or inappropriate material in your 
comments. 

We invite comments on: (a) Whether 
this information collection is necessary 
for the proper performance of the 
agency’s functions, including whether 
the information has practical utility; (b) 
the accuracy of the agency’s estimate of 
the information collection’s burden; (c) 
ways to enhance the quality, utility, and 
clarity of the information collected; (d) 
ways to minimize the information 
collection’s burden on respondents, 
including through the use of automated 
collection techniques or other forms of 
information technology; and (e) 
estimates of capital or start-up costs and 
costs of operation, maintenance, and 
purchase of services to provide the 
requested information. 

Information Collections Open for 
Comment 

Currently, we are seeking comments 
on the following forms or recordkeeping 
requirements: 

Title: Drawback on Beer Exported. 
OMB Number: 1513–0017. 
TTB Form Number: 5130.6. 
Abstract: When taxpaid beer is 

removed from a brewery and ultimately 
exported, the brewer exporting the beer 
is eligible for a drawback (refund) of the 
Federal excise taxes paid. By 
completing this form and submitting 
documentation of exportation, the 
brewer may receive a refund of the taxes 
paid. 

Current Actions: We are submitting 
this information collection for extension 
purposes only. The information 
collection, estimated number of 
respondents, and estimated total annual 
burden hours remain unchanged. 

Type of Review: Extension of a 
currently approved collection. 

Affected Public: Business or other for- 
profit. 

Estimated Number of Respondents: 
100. 

Estimated Total Annual Burden 
Hours: 5,000. 

Title: Application for an Industrial 
Alcohol User Permit. 

OMB Number: 1513–0028. 
TTB Form Number: 5150.22. 

Abstract: TTB F 5150.22 is used to 
determine the eligibility of the applicant 
to engage in certain operations 
involving specially denatured spirits 
and tax-free alcohol. Among other 
things, this form identifies the location 
of the premises and helps to establish 
whether the premises are in conformity 
with Federal laws and regulations. 

Current Actions: We are submitting 
this information collection as a revision. 
The form itself remains unchanged; 
however, we are updating the number of 
respondents and burden hours to reflect 
an increase in the number of industrial 
alcohol users. 

Type of Review: Revision of a 
currently approved collection. 

Affected Public: Business or other for- 
profit; Not-for-profit institutions; State, 
local, or tribal government. 

Estimated Number of Respondents: 
575. 

Estimated Total Annual Burden 
Hours: 435. 

Title: Inventory—Manufacturer of 
Tobacco Products or Processed Tobacco. 

OMB Number: 1513–0032. 
TTB Form Number: 5210.9. 
Abstract: TTB F 5210.9 is used by 

manufacturers of tobacco products or 
processed tobacco to report the 
beginning and ending inventories of 
tobacco products and processed tobacco 
and at other times required by the TTB 
regulations. The information reported 
on this form is used by TTB to 
determine tax liability and compliance 
with regulations, and for protection of 
the revenue. 

Current Actions: We are submitting 
this information collection as a revision. 
The form remains unchanged; however, 
we are updating the number of 
respondents and burden hours to reflect 
an increase in the number of 
manufacturers. 

Type of Review: Revision of a 
currently approved collection. 

Affected Public: Business or other for- 
profit. 

Estimated Number of Respondents: 
250. 

Estimated Total Annual Burden 
Hours: 500. 

Title: Report—Manufacturer of 
Tobacco Products or Cigarette Papers 
and Tubes; and Report—Manufacturer 
of Processed Tobacco. 

OMB Number: 1513–0033. 
TTB Form Number: 5210.5 and 

5250.1. 
Abstract: Manufacturers of tobacco 

products and cigarette papers and tubes 
use the TTB F 5210.5 to report on the 
taxable articles manufactured, received, 
and removed per month. Manufacturers 
of processed tobacco use TTB F 5250.1 

to account for all processed tobacco 
manufactured, received, and removed 
per month. TTB uses this information to 
ensure that Federal excise taxes have 
been properly paid and that 
manufacturers have complied with 
applicable Federal laws and regulations. 

Current Actions: We are submitting 
this information collection as a revision. 
TTB is not making any changes to TTB 
F 5210.5. However, we are revising TTB 
F 5250.1 to clarify the instructions and 
update them to reflect amendments 
made to the regulations by T.D. TTB– 
104, published in the Federal Register 
(77 FR 37287) on June 21, 2012. Also, 
in response to a comment TTB received 
asking for a clarification, we are 
amending a heading on the form itself 
to clarify its scope and better align it 
with the regulatory requirement. 

Type of Review: Revision of a 
currently approved collection. 

Affected Public: Business or other for- 
profit. 

Estimated Number of Respondents: 
250. 

Estimated Total Annual Burden 
Hours: 6,000. 

Title: Schedule of Tobacco Products, 
Cigarette Papers or Tubes Withdrawn 
from the Market. 

OMB Number: 1513–0034. 
TTB Form Number: 5200.7. 
Abstract: TTB F 5200.7 is used by 

persons who intend to withdraw 
tobacco products from the market and 
file a claim for credit, refund, or 
abatement of tax on those products for 
which Federal excise taxes have already 
been paid or determined. The industry 
member uses this form to describe the 
products that are to be withdrawn from 
the market. Through the use of this 
form, the industry member notifies TTB 
when a withdrawal or destruction is to 
take place, and TTB may elect to 
supervise the withdrawal or destruction. 

Current Actions: We are submitting 
this information collection as a revision. 
The form remains unchanged; however, 
we are updating the number of 
respondents and burden hours to reflect 
an increase in the number of tobacco 
manufacturers. 

Type of Review: Revision of a 
currently approved collection. 

Affected Public: Business or other for- 
profit. 

Estimated Number of Respondents: 
250. 

Estimated Total Annual Burden 
Hours: 2,250. 

Title: Usual and Customary Business 
Records Relating to Denatured Spirits. 

OMB Control Number: 1513–0062. 
TTB REC Number: 5150/1. 
Abstract: Denatured spirits are used 

for nonbeverage industrial purposes in 

VerDate Mar<15>2010 18:55 Apr 10, 2014 Jkt 232001 PO 00000 Frm 00142 Fmt 4703 Sfmt 4703 E:\FR\FM\11APN1.SGM 11APN1tk
el

le
y 

on
 D

S
K

3S
P

T
V

N
1P

R
O

D
 w

ith
 N

O
T

IC
E

S



20307 Federal Register / Vol. 79, No. 70 / Friday, April 11, 2014 / Notices 

the manufacture of personal and 
household products. These records are 
maintained at the premises of the 
regulated individual and are routinely 
inspected by TTB personnel during field 
tax compliance examinations. These 
examinations are necessary to verify 
that all specially denatured spirits can 
be accounted for and are being used 
only for purposes authorized by laws 
and regulations. By ensuring that spirits 
have not been diverted to beverage use, 
tax revenue and public safety are 
protected. No additional recordkeeping 
is imposed on the respondent, as this 
information collection requires the 
maintenance only of the usual and 
customary business records of the 
regulated individual. 

Current Actions: We are submitting 
this information collection for extension 
purposes only. The information 
collection, estimated number of 
respondents, and estimated total annual 
burden hours remain unchanged. 

Type of Review: Extension of a 
currently approved collection. 

Affected Public: Business or other for- 
profit; and State, local, or tribal 
government. 

Estimated Number of Respondents: 
3,430. 

Estimated Total Annual Burden 
Hours: One (1). 

Title: Marks and Notices on Packages 
of Tobacco Products, TTB REC 5210/13. 

OMB Number: 1513–0101. 
TTB REC Number: 5210/13. 
Abstract: TTB requires that tax-related 

information appear on tobacco product 
packages and, in some cases, on 
shipping containers used for tobacco 
products. TTB uses this information to 
ensure that the tax is paid on tobacco 
products, and to ensure that products 
removed without payment of tax for 
export are easily identifiable if diverted 
into the domestic market. 

Current Actions: We are submitting 
this information collection for extension 
purposes only. The information 
collection, estimated number of 
respondents, and estimated total annual 
burden hours remain unchanged. 

Type of Review: Extension of a 
currently approved collection. 

Affected Public: Business or other for- 
profit. 

Estimated Number of Respondents: 
120. 

Estimated Total Annual Burden 
Hours: One (1). 

Title: Special Tax Renewal 
Registration and Return/Special Tax 
Location Registration Listing. 

OMB Number: 1513–0113. 
TTB Form Number: 5630.5R. 
Abstract: Chapter 52 of the Internal 

Revenue Code of 1986, as amended 

(IRC), imposes an occupational tax on 
persons engaging in certain tobacco 
businesses. Section 5731 of the IRC (26 
U.S.C. 5731) requires persons to register 
and/or pay a special occupational tax 
before conducting business in certain 
tobacco categories. TTB F 5630.5R is 
used both to compute and report the tax 
and as an application for registry as 
required by statute. TTB F 5630.5R is 
computer-generated by TTB with known 
taxpayer identifying information (e.g., 
name, trade name, address, employer 
identification number, etc.) along with 
tax computations reflecting tax class(es), 
number of business locations, tax 
rate(s), and total tax due. The taxpayer 
corrects or supplies any inaccurate or 
incomplete information. 

Current Actions: We are submitting 
this information collection for extension 
purposes only. The information 
collection, estimated number of 
respondents, and estimated total annual 
burden hours remain unchanged. 

Type of Review: Extension of a 
currently approved collection. 

Affected Public: Business or other for- 
profit. 

Estimated Number of Respondents: 
400. 

Estimated Total Annual Burden 
Hours: 100. 

Title: Labeling of Major Food 
Allergens. 

OMB Control Number: 1513–0121. 
TTB REC or Form Number: None. 
Abstract: The collection of 

information involves voluntary labeling 
of major food allergens used in the 
production of alcohol beverages and 
also involves petitions for exemption 
from full allergen labeling. The 
collection corresponds to the 
amendments to the Food, Drug and 
Cosmetics Act (FD&C Act) in Title II of 
Public Law 108–282, 118 Stat. 905. 

Current Actions: We are submitting 
this information collection for extension 
purposes only. The information 
collection, estimated number of 
respondents, and estimated total annual 
burden hours remain unchanged. 

Type of Review: Extension of a 
currently approved collection. 

Affected Public: Business or other for- 
profit. 

Estimated Number of Respondents: 
500. 

Estimated Total Annual Burden 
Hours: 730. 

Title: Report of Removal, Transfer, or 
Sale of Processed Tobacco. 

OMB Number: 1513–0130. 
TTB Form Number: 5250.2. 
Abstract: Unregulated transfers or 

sales of processed tobacco to persons 
who do not hold TTB permits could 

lead to processed tobacco falling into 
the hands of persons who would be 
unknown and unaccountable to TTB, 
including illegal manufacturers. In order 
to better regulate processed tobacco and 
prevent diversion, TTB requires the 
filing of a report covering all such 
transfers or sales. This report is used to 
protect the revenue. 

Current Actions: We are submitting 
this information collection as a revision. 
We are revising TTB F 5250.2 to remove 
two data elements which TTB has 
determined to be no longer necessary. 
The form instructions also are being 
amended to reflect changes made to the 
regulations by T.D. TTB–104, which 
was published in the Federal Register 
(77 FR 37287) on June 21, 2012. 

Type of Review: Revision of a 
currently approved collection. 

Affected Public: Business or other for- 
profit. 

Estimated Number of Respondents: 
800. 

Estimated Total Annual Burden 
Hours: 2,400. 

Dated: April 7, 2014. 
Rochelle E. Stern, 
Director, Regulations and Rulings Division. 
[FR Doc. 2014–08098 Filed 4–10–14; 8:45 am] 

BILLING CODE 4810–31–P 

DEPARTMENT OF THE TREASURY 

Fiscal Service 

Surety Companies Acceptable on 
Federal Bonds: CUMIS Specialty 
Insurance Company, Inc. 

AGENCY: Bureau of the Fiscal Service, 
Fiscal Service, Department of the 
Treasury. 
ACTION: Notice. 

SUMMARY: This is Supplement No. 5 to 
the Treasury Department Circular 570, 
2013 Revision, published July 1, 2013, 
at 78 FR 39440. 
FOR FURTHER INFORMATION CONTACT: 
Surety Bond Branch at (202) 874–6850. 
SUPPLEMENTARY INFORMATION: A 
Certificate of Authority as an acceptable 
surety on Federal bonds is hereby 
issued under 31 U.S.C. 9305 to the 
following company: 

CUMIS Specialty Insurance Company, Inc. 
(NAIC# 12758). 

BUSINESS ADDRESS: Post Office Box 
1084, Madison, WI 53701. 

PHONE: (608) 238–5851. UNDERWRITING 
LIMITATION b/: $6,465,000. 

SURETY LICENSES c/: IA 
INCORPORATED IN: Iowa. 

Federal bond-approving officers should 
annotate their reference copies of the 
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Treasury Circular 570 (‘‘Circular’’), 2013 
Revision, to reflect this addition. 

Certificates of Authority expire on 
June 30th each year, unless revoked 
prior to that date. The Certificates are 
subject to subsequent annual renewal as 
long as the companies remain qualified 
(see 31 CFR part 223). A list of qualified 
companies is published annually as of 
July 1st in the Circular, which outlines 
details as to the underwriting 
limitations, areas in which companies 
are licensed to transact surety business, 
and other information. 

The Circular may be viewed and 
downloaded through the Internet at 
http://www.fms.treas.gov/c570. 

Questions concerning this Notice may 
be directed to the U.S. Department of 
the Treasury, Bureau of the Fiscal 
Service, Financial Accounting and 
Services Branch, Surety Bond Branch, 
3700 East-West Highway, Room 6F01, 
Hyattsville, MD 20782. 

Dated: April 3, 2014. 
Kevin McIntyre, 
Manager, Financial Accounting and Services 
Branch. 
[FR Doc. 2014–08089 Filed 4–10–14; 8:45 am] 

BILLING CODE 4810–35–P 

DEPARTMENT OF VETERANS 
AFFAIRS 

Determinations Concerning Illnesses 
Discussed in National Academy of 
Sciences Report: Veterans and Agent 
Orange: Update 2012 

ACTION: Notice. 

SUMMARY: As required by law, the 
Department of Veterans Affairs (VA) 
hereby gives notice that the Secretary of 
Veterans Affairs, under the authority 
granted by the Agent Orange Act of 
1991, codified at 38 U.S.C. 1116, has 
determined that there is no basis to 
establish a presumption of service 
connection at this time, based on 
exposure to herbicide agents, including 
the substance commonly known as 
Agent Orange, for several health effects 
discussed in the December 4, 2013, 
National Academy of Sciences (NAS) 
report titled: Veterans and Agent 
Orange: Update 2012 (hereinafter, 
‘‘Update 2012’’). This determination 
does not in any way preclude VA from 
granting service connection for any 
disease, including those specifically 
discussed in this notice, nor does it 
change any existing rights or 
procedures. 

FOR FURTHER INFORMATION CONTACT: 
Michael Ford, Regulatory Specialist 
(10B4), Office of Regulatory and 

Administrative Affairs, Veterans Health 
Administration, Department of Veterans 
Affairs, 810 Vermont Avenue NW., 
Washington, DC 20420, email 
michael.ford2@va.gov. 
SUPPLEMENTARY INFORMATION: 

I. Statutory Requirements 
The Agent Orange Act of 1991, Public 

Law 102–4 (codified in part at 38 U.S.C. 
1116), directed the Secretary to seek to 
enter into an agreement with the 
National Academy of Sciences (NAS) to 
conduct a comprehensive review of 
scientific and medical literature on 
potential health effects of exposure to 
Agent Orange. Congress mandated that 
NAS determine, to the extent possible: 
(1) Whether there is a statistical 
association between suspect diseases 
and herbicide exposure, taking into 
account the strength of the scientific 
evidence and the appropriateness of the 
scientific methodology used to detect 
the association; (2) the increased risk of 
disease among individuals exposed to 
the herbicides during service in the 
Republic of Vietnam during the Vietnam 
era; and (3) whether a plausible 
biological mechanism or other evidence 
of a causal relationship exists between 
exposure to herbicides and suspect 
disease. 

Section 2 of Public Law 102–4, 
codified in pertinent part at 38 U.S.C. 
1116(b) and (c), provides that whenever 
the Secretary determines, based on 
sound medical and scientific evidence, 
that a positive association (i.e., the 
credible evidence for the association is 
equal to or outweighs the credible 
evidence against the association) exists 
between exposure of humans to an 
herbicide agent (i.e., a chemical in an 
herbicide used in support of the United 
States and allied military operations in 
the Republic of Vietnam during the 
Vietnam era) and a disease, the 
Secretary will publish regulations 
establishing presumptive service 
connection for that disease. If the 
Secretary determines that a presumption 
of service connection is not warranted, 
he is to publish a notice of that 
determination, including an explanation 
of the scientific basis for that 
determination. 

Although 38 U.S.C. 1116 does not 
define ‘‘credible,’’ it does instruct the 
Secretary to ‘‘take into consideration 
whether the results [of any study] are 
statistically significant, are capable of 
replication, and withstand peer review.’’ 
The Secretary reviews studies that 
report a positive relative risk and 
studies that report a negative relative 
risk of a particular health outcome. He 
then determines whether the weight of 
evidence supports a finding that there is 

or is not a positive association between 
herbicide exposure and the subsequent 
health outcome. The Secretary does this 
by taking into account the statistical 
significance, capability of replication, 
and whether that study will withstand 
peer review. Because of differences in 
statistical significance, confidence 
levels, control for confounding factors, 
bias, and other pertinent characteristics, 
some studies are more credible than 
others. The Secretary gives weight to 
more credible studies in evaluating the 
overall evidence concerning specific 
health outcomes. 

II. Prior NAS Reports 
NAS has issued ten previous biennial 

reports under the Agent Orange Act. 
Based on those reports and the 
requirements of the Agent Orange Act, 
VA has established presumptions of 
service connection for 14 categories of 
disease, which are listed at 38 CFR 
3.309(e). Additionally, following each 
prior NAS report, VA has published a 
notice explaining the Secretary’s 
determination that presumptions of 
service connection are not warranted for 
several diseases discussed in those 
reports. Those notices are published at: 
59 FR 341 (Jan. 4, 1994), 61 FR 41442 
(Aug. 8, 1996), 64 FR 59232 (Nov. 2, 
1999), 67 FR 42600 (June 4, 2002), 68 FR 
27630 (May 30, 2003), 72 FR 32395 
(May 20, 2007), 75 FR 32540 (June 8, 
2010), 75 FR 81332 (Dec. 27, 2010), and 
77 FR 47924 (Aug. 10, 2012). The 
Secretary’s determination that there is 
not a positive association between 
herbicide exposure and the diseases 
addressed in this notice is based upon 
the prior NAS reports, as discussed in 
VA’s prior Federal Register notices, and 
upon the additional information and 
analysis in Update 2012, as discussed 
below. 

III. Veterans and Agent Orange: Update 
2012 

On December 4, 2013, NAS publicly 
released Veterans and Agent Orange: 
Update 2012, which describes the 
relevant scientific and medical evidence 
identified subsequent to the last prior 
NAS review, Veterans and Agent 
Orange: Update 2010 (hereinafter, 
‘‘Update 2010’’). NAS reviewed, 
evaluated, and summarized scientific 
and medical literature addressing 
several conditions and the health status 
of Veterans. 

Consistent with its prior reviews, 
NAS concentrated its review on 
epidemiologic studies to fulfill its 
charge of assessing whether specific 
human health effects are associated with 
exposure to at least one of the 
herbicides utilized or to a chemical 
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component of herbicides, such as TCDD 
(2,3,7,8-tetrachlorodibenzo-p-dioxin; 
referred to as TCDD to represent a 
single—and the most toxic—congener of 
the tetrachlorodibenzo-p-dioxins, also 
commonly referred to as dioxin). NAS 
also considered controlled laboratory 
investigations that provided information 
on whether the association between the 
chemicals of interest and a given effect 
is biologically plausible. 

In Update 2012, NAS endeavored to 
emphasize and clarify the relationship 
among the succession of publications 
that have provided ever increasing 
insight into the health responses of 
particular exposed populations that 
have been studied for many years. The 
information that the present Committee 
reviewed was identified through a 
comprehensive search of relevant 
databases, including databases covering 
biologic, medical, toxicologic, chemical, 
historical, and regulatory information. 
NAS conducted a comprehensive search 
of all medical and scientific studies on 
health effects of herbicides used in the 
Vietnam War, including more than 
6,800 potentially relevant studies. Of 
this group, NAS selected 1,100 studies 
for careful review. It ultimately 
identified 61 epidemiologic studies as 
well as several score of toxicologic 
studies and exposure evaluations that 
contributed new information. Relevant 
animal studies, as with previous 
biennial ‘‘Agent Orange Updates,’’ were 
also reviewed to determine biological 
plausibility and possible mechanisms of 
action. 

The epidemiologic information 
evaluated in Update 2012 was 
integrated with that previously 
assembled including Veterans studies, 
occupational studies, and 
environmental studies. NAS noted that 
few studies concerning the health of 
Vietnam Veterans were identified as 
having been published since the studies 
evaluated in Update 2010, and almost 
all addressed mental health issues that 
are not within the scope of its report. 
There were no new studies of Vietnam 
Veterans and only a single case-control 
study on Vietnam era South Korean 
Veterans with cardiac disease, some of 
whom had served in Vietnam. This 
study examined whether a history of 
Vietnam service is associated with the 
clinical course of coronary disease, not 
with the occurrence of coronary disease 
itself. 

Since Update 2010, several 
occupational studies have been 
published which may show potential 
health effects of herbicide exposure. For 
instance, studies focused on cancer 
mortality in pentachlorophenol (PCP) 
workers who are part of the National 

Institute for Occupational Safety and 
Health (NIOSH) cohort, and cancer 
incidence in a NIOSH subcohort of 
chemical workers in a Dow Chemical 
Company plant in Michigan. Another 
study investigated plasma dioxin 
concentrations and cause-specific 
mortality in German production workers 
in a plant included in the International 
Agency for Research on Cancer (IARC) 
cohort in Hamburg, Germany. Three 
new studies of IARC subcohorts in the 
Netherlands that collectively reported 
on cancer mortality, ischemic heart 
disease, humoral immunity, atopic 
disease, and immune suppression in 
herbicide workers. The incidence of 
gliomas in pesticide appliers in 
participants in the Upper Midwest 
Health Study was reviewed. Also, eight 
reports from the Agricultural Health 
Study (AHS) examined cancer 
incidence, body-mass index, 
amyotrophic lateral sclerosis, and 
mortality in private pesticide 
applicators (farmers), their spouses, and 
commercial pesticide applicators in 
Iowa and North Carolina. 

Since Update 2010, numerous studies 
on environmental exposures to 
chemicals of interest have been 
published. Researchers reported on 
cancer incidence and reproductive 
factors in people who lived near the site 
of the industrial accident in Seveso, 
Italy. Five new studies published by the 
Prospective Investigations of the 
Vasculature in Uppsala Seniors (PIVUS) 
group reported on stroke, 
atherosclerosis, diabetes, and obesity. 
Several new studies from Taiwan 
examined hypertension, cardiovascular 
disease, and insulin resistance in people 
who lived in the vicinity of a closed 
PCP factory. Other studies looked at 
hypertension, bone mineral density, and 
environmental exposures via the 
National Health and Nutrition 
Examination Survey, and diabetes and 
hypertension in the Anniston (Alabama) 
Community Health Survey. Another 
study focused on reproductive outcomes 
in mother–infant pairs exposed to TCDD 
and other chemicals that have dioxin- 
like biologic activity in Japan, Finland, 
the Netherlands, United States, and 
Vietnam. New case-control studies 
examined environmental exposures to 
the chemicals of interest and several 
types of cancer, myelodysplastic 
syndromes, endometriosis, menstrual 
cycles, and Parkinson’s disease. 

As in its prior reports, NAS placed 
each health outcome it reviewed in one 
of four categories based on the strength 
of the evidence of association between 
herbicide exposure and the health 
outcome. The four categories are: 
Sufficient Evidence of Association; 

Limited or Suggestive Evidence of 
Association; Inadequate or Insufficient 
Evidence to Determine Whether an 
Association Exists; and Limited or 
Suggestive Evidence of No Association. 
VA has established presumptions of 
service connection for all diseases NAS 
placed in the first category and for most 
of the diseases NAS placed in the 
second category. However, VA will not 
establish a presumption of service 
connection for a condition solely on the 
basis that NAS has placed the condition 
in one of the two highest categories of 
association used by NAS. Rather, each 
condition is considered individually, 
based on available evidence, and 
informed by conclusions and 
recommendations of NAS. The ‘‘limited 
or suggestive evidence’’ category used 
by NAS may encompass a potentially 
wide range of evidentiary 
circumstances, and NAS’ placement of a 
disease in that category is not intended 
to express any view on policy matters or 
on the outcome of VA’s application of 
the ‘‘positive association’’ standard 
prescribed by 38 U.S.C. 1116(b). This 
notice explains the basis for VA’s 
determination that no new 
presumptions of service connection are 
warranted for the diseases discussed in 
Update 2012. 

Limited or Suggestive Evidence of an 
Association 

NAS has defined this category of 
association to mean that the ‘‘evidence 
suggests an association between 
exposure to herbicides and the outcome, 
but a firm conclusion is limited because 
chance, bias, and confounding could not 
be ruled out with confidence.’’ 

Hypertension 
NAS placed hypertension in the 

‘‘Limited or Suggestive Evidence of 
Association’’ category. Hypertension 
affects more than 70 million adult 
Americans and is a major risk factor for 
coronary artery disease, myocardial 
infarction, stroke, and heart and renal 
failure. A recent study of the 
Framingham cohort (The Seventh 
Report of the Joint National Committee 
on Prevention, Detection, Evaluation, 
and Treatment of High Blood Pressure 
2004) showed that in both 55 and 65- 
year-old participants, the cumulative 
lifetime risk for the development of 
hypertension (at or above 140/90 mm 
Hg, regardless of treatment) was 90 
percent. The lifetime risk statistic is the 
probability that an individual will 
develop a disease over a lifetime. Major 
risk factors are well established and 
include tobacco use, diet, physical 
inactivity, obesity, diabetes mellitus, 
alcohol, and heredity. 
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In its reports prior to 2006, NAS 
placed hypertension in the ‘‘Inadequate 
or Insufficient Evidence’’ category. In 
Veterans and Agent Orange: Update 
2006 (hereinafter, ‘‘Update 2006’’), 
Update 2008, and Update 2010, NAS 
elevated hypertension to the ‘‘Limited 
or Suggestive Evidence’’ category, but 
could not clearly distinguish the 
possibility of a small increased risk for 
hypertension due to herbicide exposure 
from more prevalent scientifically 
established risk factors in evaluating the 
risk to individual Veterans. NAS noted 
the limitations of the studies regarding 
hypertension. In the Federal Register of 
June 8, 2010, December 27, 2010, and 
August 10, 2012, VA explained why the 
studies reviewed in Update 2006, 
Update 2008, and Update 2010 did not, 
in VA’s view, warrant a presumption of 
service connection for hypertension in 
Veterans exposed to herbicides in 
service. 75 FR 32540 (June 8, 2010), 75 
FR 81332 (Dec. 27, 2010), and 77 FR 
47924 (Aug. 10, 2012). 

NAS identified no Vietnam Veteran 
studies addressing exposure to the 
chemicals of interest and hypertension 
published since Update 2010. One 
group of researchers performed a 
retrospective study of outcomes of 
Vietnam-era South Korean Veterans 
undergoing coronary angiography 
because of acute coronary syndrome 
according to whether they served or did 
not serve in Vietnam. This study 
examined whether a history of Vietnam 
service is associated with the clinical 
course of coronary disease, not with the 
occurrence of coronary disease itself. 
NAS concluded that this study was not 
helpful in assessing whether herbicide 
exposure was a factor in the 
development of hypertension. 

Medical research studies related to 
Agent Orange generally fall into one of 
three categories—environmental 
studies, occupational studies, and case- 
control studies. Environmental studies 
focus on exposure outside of the 
workplace (i.e., in the surrounding 
environment), usually due to an 
industrial incident or accidental release 
of Agent Orange or other related 
chemicals of interest. Occupational 
studies focus on workplace exposure to 
Agent Orange or related chemicals of 
interest. Case-control studies identify 
individuals with the health outcome of 
interest (cases) and individuals without 
the health outcome (controls), then 
compare the exposure experience (often 
self-reported) of the two groups. 

NAS did not identify any 
occupational studies or case-control 
studies of exposure to chemicals of 
interest and hypertension published 
since Update 2010. 

In Update 2012, NAS identified three 
environmental studies published since 
Update 2010 focusing on environmental 
exposure to chemicals of interest and 
hypertension. Researchers reported 
findings from the cross-sectional sample 
of residents of Taiwan living in an area 
with a high level of industrial 
contamination from various compounds 
including dioxins, furans, and mercury. 
This study updated and extended an 
earlier report discussed in Update 2010. 
The updated report extended the survey 
period for an additional 7 months 
increasing the number of surveyed 
residents from 1,478 to 1,812. Data were 
reviewed using factor analysis and 
multivariate models. Factor analysis 
was used to determine which 
components of metabolic syndrome 
appeared to be most strongly associated 
with dioxin toxic equivalency 
concentrations, based on serum dioxin 
and furan levels. The authors of the 
study concluded that dioxin toxic 
equivalencies were more strongly 
associated with blood pressure than 
other syndrome components. Based on 
multivariate analysis, the researchers 
concluded that there was a highly 
statistically significant association 
between toxic equivalency 
concentrations and diastolic blood 
pressure but not systolic blood pressure 
after adjustment for age, sex, obesity, 
smoking status, alcohol use, and family 
history of hypertension or diabetes. 

NAS considered the strengths and 
weaknesses of the study. It stated that 
the strengths of the study are the large 
number of potential confounding 
variables addressed and the clear 
exposure to the chemicals of interest. 
The weaknesses are that it is a cross- 
sectional survey which precludes 
making a strong causal inference since 
the temporal relationship between 
exposure and the outcome is unknown. 
Additionally, NAS noted that surveys 
are prone to selection factors that may 
bias relationships between exposures 
and outcomes. 

Another study examined data on 394 
residents of Anniston, Alabama, who 
were living in an area with high levels 
of polychlorinated biphenyls (PCB). The 
purpose of the study was to determine 
the relationship between blood pressure 
and serum concentrations of 35 PCBs 
and nine chlorinated pesticides. 
Individuals taking antihypertensive 
medications were excluded from the 
study. The authors concluded that, 
other than age, total serum PCB 
concentrations were the strongest 
correlate of blood pressure after 
adjustment for age, body mass index, 
sex, race, smoking status, and exercise. 
They saw a weak, not statistically 

significant, association between blood 
pressure and mono-ortho PCBs. PCBs 
with more potent dioxin-like activity 
were not measurable within the limits of 
the assay used. NAS concluded that this 
study shares strengths and weaknesses 
with the Taiwanese survey, but 
exposures to chemicals of interest and 
specifically TCDD were lower in the 
Alabama sample. 

A study examining urinary arsenic 
concentrations and hypertension in the 
2003–2008 National Health and 
Nutrition Examination Survey showed 
no statistically significant association. 
NAS stated that it did not consider this 
study because the relationship between 
urinary arsenic and the arsenic- 
containing chemical that the Veterans 
were exposed to, cacodylic acid, is 
unclear. 

Based on its analysis of these studies 
published since Update 2010, NAS 
concluded that the new relevant data 
are consistent with a relationship 
between the chemicals of interest and 
blood pressure, and continued its 
placement of hypertension in the 
limited or suggestive category. 

VA has reviewed this additional 
information in relation to the 
information in prior NAS reports 
analyzing studies concerning 
hypertension. Based on this review, the 
Secretary has determined that the 
available evidence is not sufficient to 
establish a new presumption of service 
connection for hypertension in Veterans 
exposed to herbicides. As noted in VA’s 
evaluation of prior NAS reports, 75 FR 
32540 (June 8, 2010), 75 FR 81332 (Dec. 
27, 2010), and 77 FR 47924 (Aug. 10, 
2012), the evidence overall includes a 
wide variety of results. While some 
Veteran studies have reported increased 
incidence of hypertension, others have 
found no increase. Similarly, numerous 
environmental and occupational studies 
have found no significant increased risk 
of hypertension. Two environmental 
studies published since Update 2010 
examining environmental exposures in 
Taiwan and Alabama suggested a 
possible association between serum 
concentration of dioxin-like compounds 
and elevated blood pressure. Based on 
this limited amount of new information, 
NAS reaffirmed its decision to place 
hypertension in ‘‘limited or suggestive 
evidence of an association’’ category. 
The two studies that provide evidence 
of an increased risk are limited by the 
design of the study or the type of assay 
used to measure exposure. Accordingly, 
the Secretary has determined that the 
available evidence does not at this time 
establish a positive association between 
herbicide exposure and hypertension 
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that would warrant a presumption of 
service connection. 

Stroke 
NAS placed stroke in the ‘‘Limited or 

Suggestive Evidence of Association’’ 
category. Stroke is the third leading 
cause of death and the second leading 
cause of disability among adults in the 
United States. The incidence of stroke 
increases with age and varies according 
to ethnicity and gender. The cumulative 
lifetime risk for development of stroke 
is about 1 in 6 for men and 1 in 5 for 
women. Black and Latino men are at the 
highest risk for stroke. The incidence of 
stroke for people over 75 years of age is 
more than twice that of people 55–65 
years old. Other factors that increase the 
risk of stroke include: Smoking, 
diabetes, hypertension, and obesity. 
Based on these factors alone, some 
members of the aging Vietnam Veteran 
cohort can be expected to experience 
stroke in their lifetime. A recently 
completed 25-year follow up of the 
National Vietnam Veterans 
Readjustment Study cohort found a 0.6 
percent mortality rate from stroke, a rate 
which is comparable to that of the U.S. 
general population experience. 

In prior reports NAS placed stroke in 
the ‘‘Inadequate or Insufficient 
Evidence’’ category. This determination 
was made based on its analysis of 
relevant studies. In Update 2012, NAS 
identified three new occupational 
studies and one environmental study 
addressing exposure to chemicals of 
interest and stroke. 

No Vietnam Veteran studies 
addressing exposure to the chemicals of 
interest and cerebrovascular disease and 
stroke have been published since 
Update 2010. No case-control studies of 
exposure to the chemicals of interest 
and cerebrovascular disease or stroke 
have been published since Update 2010. 

One study reported findings on 
mortality in 2,122 production workers 
engaged in the manufacture of PCP in 
four midwestern plants. PCP contains 
dioxin and furan contaminants that do 
not include the most toxic 2,3,7,8– 
TCDD congener. The cohort was 
partitioned into a subcohort of 1,402 
workers (PCP-only group) who were 
employed only in production of PCP 
and a separate subcohort of 720 workers 
(PCP-plus-TCDD group) who also 
worked in PCP production and were 
exposed to TCDD. The cohort was 
followed through the end of 2005. The 
authors did not observe an increase in 
cerebrovascular deaths among the 
workers compared to the general 
population. NAS noted that the 
researchers used the U.S. population as 
a referent group, which would tend to 

understate associations because of 
confounding by the healthy-worker 
effect. 

Another study reported an updated 
mortality analysis of workers exposed to 
TCDD at two Dutch chlorophenoxy- 
herbicide production facilities. Results 
of that cohort have been included in 
previous NAS Updates. Workers in 
plant A were exposed to high 
concentrations of dioxin both as a 
contaminant of 2,4,5- 
Trichlorophenoxyacetic acid (2,4,5-T) 
production and through accidental 
exposure after the explosion of a kiln. 
Plant B was involved in 2,4- 
Dichlorphenoxyacetic acid (2,4-D) 
production, but TCDD exposure was 
assumed to be minimal. The study 
followed all male employees of either 
factory during their years of operation, 
which lasted until 1985 for plant A and 
1986 for plant B. Mortality was 
ascertained through the end of 2006. 
The authors did not observe an increase 
in cerebrovascular deaths among the 
workers compared to the general 
population. NAS concluded that the 
study has good exposure measurement, 
using non-exposed workers in the same 
plants as the referent population, and 39 
total stroke deaths were observed; but 
no association with cerebrovascular 
death was observed. 

Researchers reported on a 23-year 
follow up of workers exposed to dioxins 
in a chemical plant in Hamburg, 
Germany, that manufactured herbicides 
and pesticides, including 2,4,5-T. 
Results on that cohort have been 
included in previous NAS Updates. The 
study included 1,191 men and 398 
women who were employed full-time at 
the plant for at least 3 months during 
1952–1984. Individual cumulative 
exposure was estimated from work 
history on the basis of company records, 
and the intensity of TCDD exposure in 
workplaces was based on previous 
analyses of serum and fat-tissue dioxin 
concentrations. The authors found a 
statistically significant higher risk of 
cerebrovascular-disease mortality than 
expected in men, but not in women. 

NAS relied primarily on the results of 
research on the PIVUS study in placing 
stroke in the limited or suggestive 
category. The PIVUS study recruited 
participants, within 2 months after their 
70th birthdays, randomly from the 
registry of residents of the community of 
Uppsala, Sweden, from April 2001 to 
June 2004. The primary aim was to 
investigate cardiovascular disease in an 
elderly population with adjustment for 
sex. All participants answered a 
questionnaire about medical history, 
medication, diet, and smoking habits. 
The burden of persistent organic 

pollutants (POPs) including several 
dioxin-like PCBs, was assessed from 
blood serum or plasma. The 
investigators examined the relationship 
between POPs in 898 70-year-old 
residents of Uppsala, Sweden, and their 
incidence of stroke 5 years later. The 
investigators measured 16 PCBs, 
Octachlorodibenzodioxin (OCDD), and 
four other pollutants. Thirty-five 
participants developed stroke; stroke 
subtype was not determined. All odds 
ratios discussed below were adjusted for 
gender, body mass index, cigarette 
smoking, exercise, alcohol 
consumption, hypertension, diabetes, 
triglycerides, and serum cholesterol. 
Plasma concentrations of OCDD and of 
most PCBs with fewer than seven 
chlorine atoms were positively related 
to stroke risk. A total of 35 study 
participants suffered strokes. 
Participants in the highest 25th 
percentile of OCDD had 3.5 times the 
odds of developing stroke compared 
with those in the lowest 25th percentile. 
Both chemicals that had dioxin-like 
properties and ones that did not were 
positively associated with stroke. Total 
toxic equivalencies, however, were 
strongly associated with stroke risk. 
Those with toxic equivalencies at or 
above the 90th percentile had 4.2 times 
the odds of developing stroke. Stroke 
risk was also greater in participants that 
had higher concentrations of chlorine- 
containing pesticides. 

NAS also summarized relevant 
previous studies that addressed stroke 
or cerebrovascular disease. It noted that 
two existing studies found an increased 
incidence of cerebrovascular mortality 
in Vietnam Veterans, but neither 
achieved statistical significance, and 
one of the studies failed to control for 
important potential confounders. 

NAS discussed an environmental 
study published in 2008, in which 
researchers reported on the 25-year 
mortality experience of residents 
exposed to dioxin through an accidental 
industrial release in Seveso, Italy. The 
mortality from cerebrovascular disease 
was assessed in residents of areas of 
high, medium, and low exposure to 
TCDD compared with residents of non- 
exposed areas in this region of Italy. 
Because of the relatively small number 
of residents in the high-exposure zone 
and the rarity of stroke, NAS noted that 
the precision of the estimate for that 
zone was quite low. However, the study 
did show an increase in stroke mortality 
in medium-exposure and low-exposure 
zones. NAS concluded that the strengths 
of the study are the documented 
exposure to a chemical of interest and 
measured TCDD concentrations that 
support the geographic exposure 
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classification. The associations were 
adjusted for age, sex, and time but were 
not adjusted for other stroke risk factors. 

NAS also discussed a 1998 IARC 
study, in which researchers pooled data 
on 36 populations of workers involved 
in the manufacture of chemicals 
associated with dioxin contamination. 
There were 263 stroke deaths among the 
21,863 included phenoxy herbicide or 
chlorophenol workers. Workers who 
were exposed to dioxin had 54 percent 
higher cerebrovascular-disease mortality 
than workers who were not. However, 
the study’s finding was not statistically 
significant at the 95 percent confidence 
interval. 

NAS reviewed data that updated 
results from several of the populations 
included in the IARC report. In addition 
to the Dutch and Hamburg chemical- 
worker studies, two articles published 
before Update 2010 provided updated 
information on stroke mortality in 
cohorts that had been included in the 
IARC analysis. Neither publication 
reported a significant increase in stroke 
mortality in exposed workers compared 
with the general population. None of the 
studies could adjust for relevant risk 
factors, such as smoking and body mass 
index. 

VA has reviewed this additional 
information in relation to the 
information in prior NAS reports 
analyzing studies concerning stroke. 
Based on this review, the Secretary has 
determined that the available evidence 
is not sufficient to establish a new 
presumption of service connection for 
stroke in Veterans exposed to 
herbicides. In prior reports NAS placed 
stroke in the Inadequate or Insufficient 
Evidence to Determine Whether an 
Association Exists category. It moved 
stroke to the ‘‘limited or suggestive’’ 
category based largely on the results of 
the PIVUS study. Although VA agrees 
with NAS that the PIVUS study is 
generally well designed, it also has a 
number of limitations for purposes of 
evaluating the potential health effects of 
exposure to herbicides used in Vietnam. 
As noted by the authors of the study, 
there were only 35 cases of strokes 
documented and the confidence 
intervals were wide, so interpretation of 
the results should be cautious and 
associations might be chance findings. 
NAS noted that follow up for the 
incidence of stroke was incomplete 
(about 80 percent), which potentially 
could bias the results. NAS also noted 
that the study methodology theoretically 
could have led to some exposure 
misclassification. Additionally, the 
study analyzed nearly 60 data 
comparisons and, with that large 
number of comparisons, one would 

expect at least three to reach statistical 
significance at the 95 percent 
confidence level by chance alone. 

Conclusions based on the PIVUS 
study are further limited because the 
chemicals being measured in the serum 
levels of PIVUS study participants are 
not those found in Agent Orange, and 
there is significant uncertainty as to 
whether the associations found for the 
chemicals studied can support any 
conclusions regarding the health effects 
of dioxin or other chemicals in 
herbicides used in Vietnam. The 
assumption underlying comparison of 
those chemicals (primarily PCBs) to 
dioxin is that both are capable of 
binding to the ‘‘Ah’’ receptor found on 
the surface of vascular endothelial cells 
and that this binding can be measured 
in the form of a total Toxic Equivalency. 
However, the authors of the PIVUS 
study noted that their data indicated 
that the associations found were not 
clearly related to this dioxin-like 
activity of the chemicals studied. Thus, 
because the associations detected in the 
PIVUS study were not clearly related to 
the dioxin-like properties of the 
chemicals studied, the study has limited 
value for determining the extent to 
which dioxin may be associated with 
stroke. 

On consideration of the available 
scientific and medical evidence, 
including the PIVUS study, VA has 
determined that the evidence does not 
currently establish a positive association 
between herbicide exposure and stroke. 
Of the five studies previously identified 
by NAS relating to stroke or 
cerebrovascular disease in Vietnam 
Veterans, only one study published in 
1985 showed a statistically significant 
increase in risk for stroke mortality. 
However, that study did not control for 
important potential confounders. Of the 
12 relevant occupational studies 
identified by NAS, only one showed a 
statistically significant higher risk of 
cerebrovascular-disease mortality and 
that finding is limited somewhat by the 
fact that the increased risk was observed 
only in exposed men, while no 
increased risk was observed in exposed 
women. Thus, most of the relevant 
studies do not provide statistically 
significant evidence of an association 
between exposure to chemicals of 
interest and stroke, and the few studies 
that provide such evidence are limited 
by methodological concerns and other 
factors as discussed above. Accordingly, 
the Secretary has determined that the 
available evidence does not at this time 
establish a positive association between 
herbicide exposure and stroke that 
would warrant a presumption of service 
connection. 

Inadequate or Insufficient Evidence To 
Determine an Association 

NAS has defined this category of 
association to mean that available 
epidemiologic studies are of insufficient 
quality, consistency, or statistical power 
to permit a conclusion regarding the 
presence or absence of an association. 
For example, these studies may fail to 
control for confounding factors, have 
inadequate exposure assessment, or fail 
to address latency. 

Consistent with its findings in Update 
2010, NAS in Update 2012, found 
inadequate or insufficient evidence to 
determine whether an association exists 
between herbicide exposure and the 
following conditions: (1) Cancers of the 
oral cavity (including lips and tongue), 
pharynx (including tonsils), and nasal 
cavity (including ears and sinuses); (2) 
cancers of the pleura, mediastinum, and 
other unspecified sites within the 
respiratory system and intrathoracic 
organs; (3) cancers of the digestive 
organs (esophageal cancer; stomach 
cancer; colorectoral cancer (including 
small intestine and anus), hepatobiliary 
cancers (liver, gallbladder, and bile 
ducts), and pancreatic cancer); (4) bone 
and joint cancer; (5) melanoma; (6) 
nonmelanoma skin cancer (basal cell 
and squamous cell); (7) breast cancer; 
(8) cancers of the reproductive organs 
(cervix, uterus, ovary, testes, and penis; 
excluding prostate); (9) urinary bladder 
cancer; (10) renal cancer (kidney and 
renal pelvis); (11) cancers of the brain 
and nervous system (including eye); (12) 
endocrine cancers (including thyroid 
and thymus); (13) leukemia (other than 
all chronic B-cell leukemias including 
chronic lymphocytic leukemia and 
hairy cell leukemia); (14) cancers at 
other and unspecified sites (other than 
those as to which the Secretary has 
already established a presumption); (15) 
reproductive effects (including 
infertility; spontaneous abortion other 
than after paternal exposure to TCDD; 
and—in offspring of exposed people— 
neonatal death, infant death, stillborn, 
low birth weight, birth defects [other 
than spina bifida], and childhood cancer 
[including acute myeloid leukemia]); 
(16) neurobehavioral disorders 
(cognitive and neuropsychiatric); (17) 
neurodegenerative diseases (including 
amyotrophic lateral sclerosis (ALS) but 
excluding Parkinson’s disease); (18) 
chronic peripheral nervous system 
disorders (other than early-onset 
peripheral neuropathy); (19) respiratory 
disorders (wheeze or asthma, chronic 
obstructive pulmonary disease, and 
farmer’s lung); (20) gastrointestinal, 
metabolic, and digestive disorders 
(including changes in liver enzymes, 
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lipid abnormalities, and ulcers); (21) 
immune system disorders (immune 
suppression, allergy, and 
autoimmunity); (22) circulatory 
disorders (other than hypertension, 
ischemic heart disease, and stroke); (23) 
endometriosis; (24) effects on thyroid 
homeostasis; (25) hearing loss; (26) eye 
problems; and (27) bone conditions. 

With respect to the 27 categories of 
disease considered in its prior reports, 
NAS identified no new Vietnam Veteran 
studies, occupational studies, 
environmental studies, or case studies 
published since Update 2010 addressing 
the potential relationship between the 
chemicals of interest and basal cell 
carcinoma, squamous cell carcinoma, 
and chronic lymphocytic leukemia. It 
identified 31 studies published since 
Update 2010 that addressed the 
relationship between the chemicals of 
interest and at least one of the 
remaining types of cancer listed above. 
It identified no new Vietnam Veteran 
studies, occupational studies, 
environmental studies, or case studies 
published since Update 2010 addressing 
the potential relationship between the 
chemicals of interest and thyroid 
homeostasis, eye problems, hearing loss, 
or chronic peripheral nervous system 
disorders. A total of 27 studies were 
published since Update 2010 that 
addressed the relationship between the 
chemicals of interest and the remaining 
non-cancer conditions list above. After 
analyzing the results of research 

published since the last update, NAS 
found that the studies published since 
Update 2010 generally did not contain 
statistically significant findings or other 
significant evidence of association 
between herbicide exposures and those 
health outcomes. 

In notices following prior NAS 
reports, cited in section II above, VA has 
explained the basis for the Secretary’s 
determination that a positive association 
does not exist between herbicide 
exposure and the health conditions 
identified in Update 2012 in the 
‘‘inadequate or insufficient evidence’’ 
category. For the reasons explained 
above, VA has determined that the 
additional studies discussed in Update 
2012 do not change the Secretary’s 
determination that a positive association 
does not currently exist between 
herbicide exposure and those health 
conditions. 

Limited or Suggestive Evidence of No 
Association 

NAS has previously concluded that 
there is limited or suggestive evidence 
of no association between paternal 
herbicide exposure and spontaneous 
abortion. In Update 2012, NAS 
identified no new studies relevant to 
that health outcome. Accordingly, the 
Secretary has determined that there is 
no positive association between paternal 
herbicide exposure and spontaneous 
abortion. 

Detailed information on NAS’ 
findings may be found at http://

www.iom.edu/Reports/2013/Veterans- 
and-Agent-Orange-Update-2012.aspx. 
After selecting the link titled: ‘‘Read 
Report Online for Free,’’ report findings, 
organized by category, may be found 
under the heading, ‘‘Table of Contents.’’ 

Conclusion 

After careful review of the findings of 
the 2012 NAS report, Veterans and 
Agent Orange: Update 2012, the 
Secretary has determined that based on 
the scientific evidence presented in this 
report and prior NAS reports, no new 
presumptions of service connection are 
warranted at this time for any of the 
conditions discussed in this notice. 

Signing Authority 

The Secretary of Veterans Affairs, or 
designee, approved this document and 
authorized the undersigned to sign and 
submit the document to the Office of the 
Federal Register for publication 
electronically as an official document of 
the Department of Veterans Affairs. Jose 
D. Riojas, Chief of Staff, Department of 
Veteran Affairs, approved this 
document on March 25, 2014, for 
publication. 

Dated: April 4, 2014. 

William F. Russo, 
Deputy Director, Regulation Policy and 
Management, Office the General Counsel, 
Department of Veterans Affairs. 
[FR Doc. 2014–07950 Filed 4–10–14; 8:45 am] 
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DEPARTMENT OF LABOR 

Occupational Safety and Health 
Administration 

29 CFR Parts 1910 and 1926 

[Docket No. OSHA–S215–2006–0063] 

RIN 1218–AB67 

Electric Power Generation, 
Transmission, and Distribution; 
Electrical Protective Equipment 

AGENCY: Occupational Safety and Health 
Administration (OSHA), Labor. 
ACTION: Final rule. 

SUMMARY: OSHA last issued rules for the 
construction of transmission and 
distribution installations in 1972. Those 
provisions are now out of date and 
inconsistent with the more recently 
promulgated general industry standard 
covering the operation and maintenance 
of electric power generation, 
transmission, and distribution lines and 
equipment. OSHA is revising the 
construction standard to make it more 
consistent with the general industry 
standard and is making some revisions 
to both the construction and general 
industry requirements. The final rules 
for general industry and construction 
include new or revised provisions on 
host employers and contractors, 
training, job briefings, fall protection, 
insulation and working position of 
employees working on or near live 
parts, minimum approach distances, 
protection from electric arcs, 
deenergizing transmission and 
distribution lines and equipment, 
protective grounding, operating 
mechanical equipment near overhead 
power lines, and working in manholes 
and vaults. The revised standards will 
ensure that employers, when 
appropriate, must meet consistent 
requirements for work performed under 
the construction and general industry 
standards. 

The final rule also revises the general 
industry and construction standards for 
electrical protective equipment. The 
existing construction standard for the 
design of electrical protective 
equipment, which applies only to 
electric power transmission and 
distribution work, adopts several 
national consensus standards by 
reference. The new standard for 
electrical protective equipment, which 
matches the corresponding general 
industry standard, applies to all 
construction work and replaces the 
incorporation of out-of-date consensus 
standards with a set of performance- 
oriented requirements that is consistent 

with the latest revisions of the relevant 
consensus standards. The final 
construction rule also includes new 
requirements for the safe use and care 
of electrical protective equipment to 
complement the equipment design 
provisions. Both the general industry 
and construction standards for electrical 
protective equipment will include new 
requirements for equipment made of 
materials other than rubber. 

OSHA is also revising the general 
industry standard for foot protection. 
This standard applies to employers 
performing work on electric power 
generation, transmission, and 
distribution installations, as well as 
employers in other industries. The final 
rule removes the requirement for 
employees to wear protective footwear 
as protection against electric shock. 
DATES: The final rule becomes effective 
on July 10, 2014. (Certain provisions 
have compliance deadlines after this 
date as explained later in this 
preamble.) 

ADDRESSES: In accordance with 28 
U.S.C. 2112(a), the Agency designates 
the Associate Solicitor of Labor for 
Occupational Safety and Health, Office 
of the Solicitor of Labor, Room S4004, 
U.S. Department of Labor, 200 
Constitution Avenue NW., Washington, 
DC 20210, to receive petitions for 
review of the final rule. 
FOR FURTHER INFORMATION CONTACT: 

General information and press 
inquiries: Mr. Frank Meilinger, Office of 
Communications, Room N3647, OSHA, 
U.S. Department of Labor, 200 
Constitution Avenue NW., Washington, 
DC 20210; telephone (202) 693–1999. 

Technical information: Mr. David 
Wallis, Directorate of Standards and 
Guidance, Room N3718, OSHA, U.S. 
Department of Labor, 200 Constitution 
Avenue NW., Washington, DC 20210; 
telephone (202) 693–1950 or fax (202) 
693–1678. 

For additional copies of this Federal 
Register document, contact OSHA, 
Office of Publications, U.S. Department 
of Labor, Room N3101, 200 Constitution 
Avenue NW., Washington, DC 20210; 
telephone (202) 693–1888. Electronic 
copies of this Federal Register 
document are available at http://
www.regulations.gov. Electronic copies 
of this Federal Register document, as 
well as news releases and other relevant 
documents, are available at OSHA’s 
Web page at http://www.osha.gov. 
SUPPLEMENTARY INFORMATION: 
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OSHA last issued rules for the 
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distribution installations in 1972. Those 
provisions are now out of date and 
inconsistent with the more recently 
promulgated general industry standard 
covering the operation and maintenance 
of electric power generation, 
transmission, and distribution lines and 
equipment. OSHA is revising the 
construction standard to make it more 
consistent with the general industry 
standard and is making some revisions 
to both the construction and general 
industry requirements. The final rules 
for general industry and construction 
include new or revised provisions on 
host employers and contractors, 
training, job briefings, fall protection, 
insulation and working position of 
employees working on or near live 
parts, minimum approach distances, 
protection from electric arcs, 
deenergizing transmission and 
distribution lines and equipment, 
protective grounding, operating 
mechanical equipment near overhead 
power lines, and working in manholes 
and vaults. The revised standards will 
ensure that employers, when 
appropriate, must meet consistent 
requirements for work performed under 
the construction and general industry 
standards. 

The new provisions on host 
employers and contractors include 
requirements for host employers and 
contract employers to exchange 
information on hazards and on the 
conditions, characteristics, design, and 
operation of the host employer’s 
installation. These new provisions also 
include a requirement for host 
employers and contract employers to 
coordinate their work rules and 
procedures to protect all employees. 
The revised provisions on training add 
requirements for the degree of training 
to be determined by the risk to the 
employee for the hazard involved and 
for training line-clearance tree trimmers 
and remove the existing requirement for 
the employer to certify training. The 
revised requirements for job briefings 
include a new requirement for the 
employer to provide information about 
existing characteristics and conditions 
to the employee in charge. The revised 
fall protection provisions include new 
requirements for the use of fall restraint 
systems or personal fall arrest systems 
in aerial lifts and for the use of fall 
protection equipment by qualified 
employees climbing or changing 
location on poles, towers, or similar 
structures. The revised provisions on 
insulation and working position of 
employees working on or near live parts 
include new requirements relating to 
where an employee who is not using 

electrical protective equipment may 
work. The revised provisions on 
minimum approach distances include a 
new requirement for the employer to 
determine maximum anticipated per- 
unit transient overvoltages through an 
engineering analysis or, as an 
alternative, assume certain maximum 
anticipated per-unit transient 
overvoltages. These provisions also 
replace requirements for specified 
minimum approach distances with 
requirements for the employer to 
establish minimum approach distances 
using specified formulas. The new 
provisions for protection from electric 
arcs include new requirements for the 
employer to: Assess the workplace to 
identify employees exposed to hazards 
from flames or from electric arcs, make 
reasonable estimates of the incident heat 
energy to which the employee would be 
exposed, ensure that the outer layer of 
clothing worn by employees is flame 
resistant under certain conditions, and 
generally ensure that employees 
exposed to hazards from electric arcs 
wear protective clothing and other 
protective equipment with an arc rating 
greater than or equal to the estimated 
heat energy. The revised provisions on 
deenergizing transmission and 
distribution lines and equipment clarify 
the application of those provisions to 
multiple crews and to deenergizing 
network protectors. The revised 
requirements for protective grounding 
now permit employers to install and 
remove protective grounds on lines and 
equipment operating at 600 volts or less 
without using a live-line tool under 
certain conditions. The revised 
provisions for operating mechanical 
equipment near overhead power lines 
clarify that the exemption from the 
requirement to maintain minimum 
approach distances applies only to the 
insulated portions of aerial lifts. The 
revised provisions on working in 
manholes and vaults clarify that all of 
the provisions for working in manholes 
also apply to working in vaults and 
include a new requirement for 
protecting employees from electrical 
faults when work could cause a fault in 
a cable. 

The final rule also revises the general 
industry and construction standards for 
electrical protective equipment. The 
existing construction standard for the 
design of electrical protective 
equipment, which applies only to 
electric power transmission and 
distribution work, adopts several 
national consensus standards by 
reference. The new standard for 
electrical protective equipment applies 
to all construction work and replaces 

the incorporation of out-of-date 
consensus standards with a set of 
performance-oriented requirements that 
is consistent with the latest revisions of 
the relevant consensus standards. The 
final construction rule also includes 
new requirements for the safe use and 
care of electrical protective equipment 
to complement the equipment design 
provisions. Both the general industry 
and construction standards for electrical 
protective equipment will include new 
requirements for equipment made of 
materials other than rubber. 

OSHA is also revising the general 
industry standard for foot protection. 
This standard applies to employers 
performing work on electric power 
generation, transmission, and 
distribution installations, as well as 
employers in other industries. The final 
rule removes the requirement for 
employees to wear protective footwear 
as protection against electric shock. 

B. Need for Regulation 
Employees doing work covered by the 

final rule are exposed to a variety of 
significant hazards that can and do 
cause serious injury and death. As 
explained fully in Section II.B, Need for 
the Rule, later in this preamble, after 
carefully weighing the various potential 
advantages and disadvantages of using a 
regulatory approach to reduce risk, 
OSHA concludes that in this case 
mandatory standards represent the best 
choice for reducing the risks to 
employees. In addition, rulemaking is 
necessary in this case to replace older 
existing standards with updated, clear, 
and consistent safety standards. 
Inconsistencies between the 
construction and general industry 
standards can create difficulties for 
employers attempting to develop 
appropriate work practices for their 
employees. For example, an employer 
replacing a switch on a transmission 
and distribution system is performing 
construction work if it is upgrading the 
cutout, but general industry work if it is 
simply replacing the cutout with the 
same model. Under the existing 
standards, different requirements apply 
depending upon whether the work is 
construction or general industry work. 
Under the final rule, the requirements 
are the same. 

C. Affected Establishments 
The final rule affects establishments 

in a variety of different industries 
involving electric power generation, 
transmission, and distribution. The rule 
primarily affects firms that construct, 
operate, maintain, or repair electric 
power generation, transmission, or 
distribution installations. These firms 
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include electric utilities, as well as 
contractors hired by utilities and 
primarily classified in the construction 
industry. In addition, potentially 
affected firms are found in a variety of 
manufacturing and other industries that 
own or operate their own electric power 
generation, transmission, or distribution 
installations as a secondary part of their 
business operations. The rule also 
affects establishments performing line- 
clearance tree-trimming operations. 

D. Benefits, Net Benefits, and Cost 
Effectiveness 

OSHA expects the final rule to result 
in an increased degree of safety for the 
affected employees, thereby reducing 
the numbers of accidents, fatalities, and 
injuries associated with the relevant 
tasks and reducing the severity of 
certain injuries, such as burns or 
injuries that employees could sustain as 
a result of an arrested fall, that may still 

occur during the performance of some of 
the affected work procedures. 

An estimated 74 fatalities and 444 
serious injuries occur annually among 
employees involved in the electric 
power generation, transmission, and 
distribution work addressed by the 
provisions of this rulemaking. Based on 
a review and analysis of the incident 
reports associated with the reported 
injuries and fatalities, OSHA expects 
full compliance with the final rule to 
prevent 79.6 percent of the relevant 
injuries and fatalities, compared with 
52.9 percent prevented with full 
compliance with the existing standards. 
Thus, OSHA estimates that the final rule 
will prevent approximately 19.75 
additional fatalities and 118.5 
additional serious injuries annually. 
Applying an average monetary value of 
$62,000 per prevented injury and a 
value of $8.7 million per prevented 
fatality results in estimated monetized 
benefits of $179.2 million annually. 

OSHA estimated the net monetized 
benefits of the final rule to be about 
$129.7 million annually when costs are 
annualized at 7 percent ($179.2 million 
in benefits minus $49.5 million in 
costs), and $132.0 million when costs 
are annualized at 3 percent ($179.2 
million in benefits minus $47.1 million 
in costs). Note that these net benefits 
exclude any unquantified benefits 
associated with revising existing 
standards to provide updated, clear, and 
consistent regulatory requirements for 
electric power generation, transmission, 
and distribution work. OSHA believes 
that the updated standards are easier to 
understand and to apply. Accordingly, 
the Agency expects the final rule to 
improve safety by facilitating 
compliance. 

Table 1 summarizes the costs, 
benefits, net benefits, and cost 
effectiveness of the final rule. 

TABLE 1—NET BENEFITS AND COST EFFECTIVENESS * 

7 percent 3 percent 

Annualized Costs: 
Calculating Incident Energy and Arc-Hazard Assessment (Arc- 

Hazard Assessment).
$2.2 million .................................... $1.8 million. 

Provision of Arc-Flash Protective Equipment .................................. $17.3 million .................................. $15.7 million. 
Fall Protection .................................................................................. $0.6 million .................................... $0.4 million. 
Host-Contractor Communications .................................................... $17.8 million .................................. $17.8 million. 
Expanded Job Briefings ................................................................... $6.7 million .................................... $6.7 million. 
Additional Training ........................................................................... $3.0 million .................................... $2.7 million. 
Other costs for employees not already covered by § 1910.269 ...... $0.2 million .................................... $0.2 million. 
MAD Costs ....................................................................................... $1.8 million .................................... $1.8 million. 

Total Annual Costs ................................................................... $49.5 million .................................. $47.1 million. 
Annual Benefits: 

Number of Injuries Prevented .......................................................... 118.5 .............................................. 118.5. 
Number of Fatalities Prevented ....................................................... 19.75 .............................................. 19.75. 
Monetized Benefits (Assuming $62,000 per injury and $8.7 million 

per fatality prevented.
$179.2 million ................................ $179.2 million. 

OSHA standards that are updated and consistent .......................... Unquantified ................................... Unquantified. 
Total Annual Benefits ................................................................ 118.5 injuries and 19.75 fatalities 

prevented.
118.5 injuries and 19.75 fatalities 

prevented. 
Net Benefits (Benefits minus Costs): ...................................................... $129.7 million ................................ $132.0 million. 

* Totals may not equal the sum of the components due to rounding. 
Source: Office of Regulatory Analysis, OSHA. Details provided in text. 

E. Cost Effectiveness 

OSHA estimates that compliance with 
the final rule will result in the 
prevention of an one fatality and six 
injuries per $2.4 million in costs (using 
a 7-percent annualization rate) and one 
fatality and six injuries per $2.2 million 
in costs (using a 3-percent annualization 
rate). 

F. Compliance Costs 

The estimated costs of compliance 
with this rule represent the additional 
costs necessary for employers to achieve 
full compliance. They do not include 
costs for employers that are already in 

compliance with the new requirements 
imposed by the final rule; nor do they 
include costs employers must incur to 
achieve full compliance with existing 
applicable requirements. 

OSHA based the Preliminary 
Regulatory Impact Analysis and Initial 
Regulatory Flexibility Analysis (PRIA) 
for the proposed rule, in part, on a 
report prepared by CONSAD Corp. 
(Exhibit 0080) under contract to OSHA. 
Eastern Research Group, Inc., (ERG) 
under contract to OSHA, assisted in 
preparing the analysis of the final rule 
presented here. With ERG’s assistance, 
OSHA updated data on establishments, 
employment, wages, and revenues, and 

updated the analyses in the final rule 
with these new cost inputs. OSHA also 
calculated costs for provisions of the 
final rule not accounted for in the PRIA. 
These costs are for the use of upgraded 
fall protection equipment resulting from 
revised fall protection requirements, the 
provision of arc-rated head and face 
protection for some employees, the 
training of employees in the use of new 
fall protection equipment, the 
calculation of minimum approach 
distances, and, in some cases, the use of 
portable protective gaps (PPGs) to 
comply with the new minimum 
approach-distance requirements. The 
FEA also modifies the PRIA’s approach 
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1 Exhibits are posted on http://
www.regulations.gov and are accessible at OSHA’s 
Docket Office, Docket No. OSHA–S215–2006–0063, 
U.S. Department of Labor, 200 Constitution Avenue 
NW., Room N2625, Washington, DC 20210; 
telephone (202) 693–2350. (OSHA’s TTY number is 
(877) 889–5627.) OSHA Docket Office hours of 
operation are 8:15 a.m. to 4:45 p.m., E.T. 

Throughout this notice exhibit numbers are 
referred to in the form Ex. XXXX, where XXXX is 
the last four digits of the full document number on 
http://www.regulations.gov. For example, document 
number OSHA–S215–2006–0063–0001 is referred 
to as Ex. 0001. Exhibit numbers referred to as ‘‘269– 
Ex.’’ are from the record for the 1994 final rule on 
§§ 1910.137 and 1910.269 and are contained in 
Docket Number OSHA–S015–2006–0645. 

2 In citations, such as 70 FR 34822, ‘‘FR’’ means 
‘‘Federal Register.’’ 

to estimating costs for arc-hazard 
assessments. 

OSHA estimated the total annualized 
cost of compliance with the present 
rulemaking to be between about $47.1 
million (when costs are annualized at 3 
percent) and $49.5 million (when costs 
are annualized at 7 percent). The final 
rule’s requirements for employers to 
provide arc-flash protective equipment 
account for the largest component of the 
total compliance costs, at approximately 
$15.7 million to $17.2 million (when 
costs are annualized at 3 and 7 percent, 
respectively). Other nonnegligible 
compliance costs associated with the 
final rule include costs related to host- 
contractor communications ($17.8 
million), job briefings ($6.7 million), 
training ($2.7 million to $3.0 million), 
minimum approach distances ($1.8 
million to $1.8 million), fall protection 
($0.4 million to $0.6 million), 
compliance with existing § 1910.269 for 
employees not already covered by that 
standard ($0.2 million), and arc-hazard 
assessments ($1.8 million to $2.2 
million). 

G. Economic Impacts 
To assess the economic impacts 

associated with compliance with the 
final rule, OSHA developed quantitative 
estimates of the potential economic 
impact of the requirements in this rule 
on entities in each affected industry. 
OSHA compared the estimated costs of 
compliance with industry revenues and 
profits to provide an assessment of 
potential economic impacts. 

The costs of compliance for the final 
rule are not large in relation to the 
corresponding annual financial flows 
associated with the regulated activities. 
The estimated costs of compliance 
(when annualized at 7 percent) 
represent about 0.007 percent of 
revenues and 0.06 percent of profits, on 
average, across all entities; compliance 
costs do not represent more than 0.1 
percent of revenues or more than about 
2 percent of profits in any affected 
industry. 

The economic impact of the present 
rulemaking is most likely to consist of 
a small increase in prices for electricity, 
of about 0.007 percent on average. It is 
unlikely that a price increase on the 
magnitude of 0.007 percent will 
significantly alter the services 
demanded by the public or any other 
affected customers or intermediaries. If 
employers can substantially recoup the 
compliance costs of the present 
rulemaking with such a minimal 
increase in prices, there may be little 
effect on profits. 

In general, for most establishments, it 
is likely that employers can pass some 

or all of the compliance costs along in 
the form of increased prices. In the 
event that unusual circumstances may 
inhibit even a price increase of 0.1 
percent (the highest estimated cost as a 
percent of revenue in any of the affected 
industries), profits in any of the affected 
industries would be reduced by a 
maximum of about 2 percent. 

OSHA concludes that compliance 
with the requirements of the final rule 
is economically feasible in every 
affected industry sector. 

In addition, based on an analysis of 
the costs and economic impacts 
associated with this rulemaking, OSHA 
concludes that the effects of the final 
rule on international trade, 
employment, wages, and economic 
growth for the United States are 
negligible. 

H. Final Regulatory Flexibility Analysis 
The Regulatory Flexibility Act, as 

amended in 1996 by the Small Business 
Regulatory Enforcement Fairness Act, 
requires the preparation of a Final 
Regulatory Flexibility Analysis for 
certain rules promulgated by agencies (5 
U.S.C. 601–612). Under the provisions 
of the law, each such analysis must 
contain: (1) A succinct statement of the 
need for, and objectives of, the rule; (2) 
A summary of the significant issues 
raised by the public comments in 
response to the initial regulatory 
flexibility analysis, a summary of the 
assessment of the agency of such issues, 
and a statement of any changes made in 
the final rule as a result of such 
comments; (3) a description and an 
estimate of the number of small entities 
to which the rule will apply or an 
explanation of why no such estimate is 
available; (4) a description of the 
projected reporting, recordkeeping, and 
other compliance requirements of the 
rule, including an estimate of the classes 
of small entities that will be subject to 
the requirement, and the type of 
professional skills necessary for 
preparation of the report or record; and 
(5) a description of the steps the agency 
took to minimize the significant 
economic impact on small entities 
consistent with the stated objectives of 
applicable statutes, including a 
statement of the factual, policy, and 
legal reasons for selecting the alternative 
adopted in the final rule, and why the 
agency rejected each one of the other 
significant alternatives to the rule 
considered by the agency which affect 
the impact on small entities. 

OSHA analyzed the potential impact 
of the final rule on small and very small 
entities, as described further under the 
heading ‘‘Final Regulatory Flexibility 
Analysis,’’ in Section VI, Final 

Economic Analysis and Regulatory 
Flexibility Analysis, later in this 
preamble. OSHA concludes that the 
compliance costs are equivalent to 
approximately 0.086 percent of profits 
for affected small entities generally, and 
less than approximately 2.9 percent of 
profits for small entities in any 
particular industry, and approximately 
0.39 percent of profits for affected very 
small entities generally, and less than 
approximately 5.61 percent of profits for 
very small entities in any particular 
industry. 

II. Background 

A. Acronyms and Abbreviations 

The following acronyms have been 
used throughout this document: 
ACCSH Advisory Committee on 

Construction Safety and Health 
AED automated external defibrillator 
AGC Associated General Contractors of 

America 
ALJ administrative law judge 
ANSI American National Standards 

Institute 
APPA American Public Power Association 
ASTM American Society for Testing and 

Materials 
BLS Bureau of Labor Statistics 
BPA Bonneville Power Administration 
CFOI Census of Fatal Occupational Injuries 
CPL 02–01–038 the compliance directive 

for existing § 1910.269, CPL 02–01–038, 
‘‘Enforcement of the Electric Power 
Generation, Transmission, and Distribution 
Standard’’ (June 18, 2003, originally CPL 
2–1.38D) 

CPR cardiopulmonary resuscitation 
CRIEPI Central Research Institute of Electric 

Power Industry 
EEI Edison Electric Institute 
EIA Energy Information Administration 
E.O. Executive Order 
EPRI Electric Power Research Institute 
ERG Eastern Research Group, Inc. 
ESCI Electrical Safety Consultants 

International 
Ex. Exhibit 1 
FCC Federal Communications Commission 
FEA Final Economic Analysis and 

Regulatory Flexibility Analysis 
FR flame-resistant 2 
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3 Exhibit numbers 0509 through 0515. 

4 Exhibit number 0571. 
5 Documents in the records, with the exception of 

copyrighted material such as ASTM standards, are 
also generally available electronically at 
www.regulations.gov. The subpart V and 1994 
§ 1910.269 dockets are available at: http://
www.regulations.gov/#!docketDetail;
dct=FR+PR+N+O+SR+PS;rpp=250;po=0;D=OSHA-
S215-2006-0063 and http://www.regulations.gov/
#!docketDetail;dct=FR+PR+N+O+SR+PS
;rpp=250;po=0;D=OSHA-S015-2006-0645, 
respectively. 

FRA flame-resistant apparel 
FRECC Farmers Rural Electric Cooperative 

Corporation 
FRFA Final Regulatory Flexibility Analysis 
FTE full-time equivalent [employee] 
IBEW International Brotherhood of 

Electrical Workers 
IEC International Electrotechnical 

Commission 
IEEE Institute of Electrical and Electronic 

Engineers 
IMIS OSHA’s Integrated Management 

Information System 
IRFA Initial Regulatory Flexibility Analysis 
IRS Internal Revenue Service 
ISEA International Safety Equipment 

Association 
MAD minimum approach distance 
MAID minimum air-insulation distance 
MCC motor control center 
MTID minimum tool-insulation distance 
NA not applicable 
NAHB National Association of Home 

Builders 
NAICS North American Industry 

Classification System 
NAM National Association of 

Manufacturers 
NECA National Electrical Contractors 

Association 
NEPA National Environmental Policy Act 

of 1969 
NESC National Electrical Safety Code 
NFPA National Fire Protection Association 
NIOSH National Institute for Occupational 

Safety and Health 
NRECA National Rural Electric Cooperative 

Association 
OIRA Office of Information and Regulatory 

Affairs 
OMB Office of Management and Budget 
OSH Act (or the Act) Occupational Safety 

and Health Act of 1970 
OSHA Occupational Safety and Health 

Administration 
OSHRC Occupational Safety and Health 

Review Commission 
PPE personal protective equipment 
PPG portable protective gap 
PRIA Preliminary Regulatory Impact 

Analysis and Initial Regulatory Flexibility 
Analysis 

PSM process safety management 
p.u. per unit 
RIN regulatory information number 
SBA Small Business Administration 
SBAR Panel (or Panel) Small Business 

Advocacy Review Panel 
SBREFA Small Business Regulatory 

Enforcement Fairness Act 
SER small entity representative 
SIC Standard Industrial Classification 
T maximum transient overvoltage, which is 

defined as the ratio of the 2-percent 
statistical switching overvoltage expected 
at the worksite to the nominal peak line- 
to-ground voltage of the system 

TCIA Tree Care Industry Association 
the 1994 § 1910.269 rulemaking the 

rulemaking in which existing §§ 1910.137 
and § 1910.269 were developed and 
published on January 31, 1994 

Tr. Transcript page number or numbers 
from the March 6–14, 2006, public hearing 
on the proposed rule 3 

Tr2. Transcript page number or numbers 
from the October 28, 2009, public hearing 
on the limited reopening of the proposed 
rule 4 

TVA Tennessee Valley Authority 
ULCC Utility Line Clearance Coalition 
USDA United States Department of 

Agriculture 
UWUA Utility Workers Union of America 
WCRI Worker Compensation Research 

Institute 

Record citations. References in 
parentheses are to exhibits or transcripts 
in the rulemaking record. Documents 
from the Subpart V rulemaking record 
are accessible at the Docket Office under 
Docket OSHA–S215–2006–0063 
(originally Docket S–215). (The 2006 
transcripts, abbreviated as ‘‘Tr.,’’ are 
listed in this docket as ‘‘exhibits’’ 0509 
through 0515. The 2009 transcript, 
abbreviated as ‘‘Tr2.,’’ is listed as 
‘‘exhibit’’ 0571.) Because the subpart V 
proposal was based in large part on 
existing § 1910.269, OSHA has also 
relied on the record developed during 
the earlier rulemaking for that general 
industry standard (the 1994 § 1910.269 
rulemaking). EEI ‘‘incorporate[d] into 
[the subpart V] record the entire record 
in . . . the record underlying existing 
Section 1910.269’’ (Ex. 0227). 
References in this preamble that are 
prefixed by ‘‘269’’ are to exhibits and 
transcripts in the rulemaking record 
from OSHA’s 1994 rulemaking on 
§ 1910.137 and § 1910.269 (59 FR 4320– 
4476, Jan. 31, 1994). These documents 
are accessible at the Docket Office under 
Docket OSHA–S015–2006–0645 
(originally Docket S–015).5 

Some exhibits (see, for example, Exs. 
0002, 0003, 0004, and 0400) contain 
records of accidents that are relevant to 
work covered by the final rule. In 
several instances in this preamble, 
OSHA has included hyperlinks to 
accident descriptions from those 
exhibits. Those hyperlinks link to one or 
more accident records in OSHA’s IMIS 
system. The hyperlinked pages contain 
the most recent version of those records, 
which might have been edited since 
being placed in the record for this 
rulemaking. Consequently, the accident 
descriptions could differ slightly from 
the description included in the 
rulemaking record. However, the 
accident record numbers in the 

hyperlinked page match the accident 
record numbers in the relevant exhibit. 

B. Need for the Rule 
Employees performing work involving 

electric power generation, transmission, 
and distribution are exposed to a variety 
of hazards, including fall, electric shock, 
and burn hazards, that can and do cause 
serious injury and death. These workers 
are often exposed to energized parts of 
the power system, and the voltages 
involved are generally much higher than 
voltages encountered in other types of 
work. OSHA estimates that, on average, 
74 fatalities and 444 serious injuries 
occur annually among these workers. 
(See Section VI, Final Economic 
Analysis and Regulatory Flexibility 
Analysis, later in the preamble, for a 
detailed discussion of the methodology 
used to develop these estimates.) 

Although some of these incidents may 
have been prevented with better 
compliance with existing safety 
standards, OSHA concludes that many, 
in fact almost half of, fatal and nonfatal 
injuries among employees covered by 
the final rule would continue to occur 
even if employers were in full 
compliance with existing standards. 
Discounting incidents that would 
potentially have been prevented with 
compliance with existing standards, an 
estimated additional 19.75 fatalities and 
118.5 serious injuries will be prevented 
each year through full compliance with 
the final rule. (See Section VI, Final 
Economic Analysis and Regulatory 
Flexibility Analysis, later in the 
preamble, for a detailed discussion of 
the methodology used to develop these 
estimates.) 

This rulemaking will have the 
additional benefit of providing updated, 
clear, and consistent safety standards for 
electric power generation, transmission, 
and distribution work. OSHA currently 
has different standards covering 
construction and general industry work 
on electric power transmission and 
distribution systems. In most instances, 
the work practices used by employees 
are the same whether they are 
performing construction or general 
industry work. Which standard applies 
to a particular job depends upon 
whether the employer is altering the 
system (construction work) or 
maintaining the system (general 
industry work). For example, an 
employer replacing a cutout (disconnect 
switch) on a transmission and 
distribution system is performing 
construction work if it is upgrading the 
cutout, but general industry work if it is 
simply replacing the cutout with the 
same model. Since the work practices 
used by the employees would most 
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6 ‘‘ Analytical Support and Data Gathering for a 
Preliminary Economic Analysis for Proposed 
Standards for Work on Electric Power Generation, 
Transmission, and Distribution Lines and 
Equipment (29 CFR 1910.269 and 29 CFR 1926— 
Subpart V),’’ 2005, CONSAD Research Corp. (Ex. 
0080). 

likely be identical, the applicable OSHA 
standards should be as similar as 
possible. Inconsistencies between the 
construction and general industry 
standards can create difficulties for 
employers attempting to develop 
appropriate work practices for their 
employees. Currently, it is conceivable 
that, for work involving two or more 
cutouts, different and conflicting OSHA 
standards (that is, one for construction 
work, the other for general industry 
work) might apply. For this reason, 
employers and employees have told 
OSHA that it should make the two 
standards more consistent with each 
other. This final rule does so. (This 
issue is addressed in greater detail in 
the summary and explanation for 
§ 1926.950, in Section V, Summary and 
Explanation of the Final Rule, later in 
this preamble.) 

Moreover, the final rule adds 
important updates to, and clarifies, 
existing standards. The existing 
standards for the construction of electric 
power transmission and distribution 
lines and equipment and for electrical 
protective equipment are contained in 
subpart V of OSHA’s construction 
standards (29 CFR 1926.950 through 
1926.960). Subpart V was promulgated 
on November 23, 1972, around 40 years 
ago (37 FR 24880, Nov. 23, 1972). Some 
of the technology involved in electric 
power transmission and distribution 
work has changed since then, and the 
current standards do not reflect those 
changes. For example, methods for 
determining minimum approach 
distances have become more exact since 
1972, and the minimum approach 
distances in existing § 1926.950(c)(1) are 
not based on the latest methodology. 
The minimum approach distances in the 
final rule are more protective and more 
technologically sound than the 
distances specified in the existing 
standard. Even the newer general 
industry standards on the operation and 
maintenance of electric power 
generation, transmission, and 
distribution installations (29 CFR 
1910.269) and electrical protective 
equipment (29 CFR 1910.137) are not 
entirely consistent with the latest 
advances in technology. 

Finally, the final rule clarifies certain 
confusing parts of the regulations. See, 
for example, Wisconsin Elec. Power Co. 
v. OSHRC, 567 F.2d 735, 738 (7th Cir. 
1977) (‘‘[r]evision of the regulations by 
any competent draftsman would greatly 
improve their clarity’’). 

C. Accident Data 
OSHA has looked to several sources 

for information on accidents in the 
electric utility industry in preparing this 

final rule. Besides OSHA’s own accident 
investigation files (recorded in the 
Agency’s Integrated Management 
Information System (IMIS)), statistics on 
injuries are compiled by the Edison 
Electric Institute (EEI) and by the 
International Brotherhood of Electrical 
Workers (IBEW). Additionally, the 
Bureau of Labor Statistics (BLS) 
publishes accident data, including 
incidence rates for total cases, lost- 
workday cases, and lost workdays, and 
the National Institute for Occupational 
Safety and Health (NIOSH) publishes 
accident data as part of its Fatality 
Assessment and Control Evaluation 
Program. 

To develop estimates of the potential 
benefits associated with the standards 
during the proposal stage, CONSAD 
Corp., under contract to OSHA, 
researched and reviewed potential 
sources of useful data. CONSAD, in 
consultation with the Agency, 
determined that the most reliable data 
sources for this purpose were OSHA’s 
IMIS data and the Census of Fatal 
Occupational Injuries developed by 
BLS. A majority of the accidents 
reviewed by CONSAD involved 
electrocutions or shocks. In addition, a 
significant percentage of victims (5.5 
percent) suffered from burns to their 
arms, abdomen, or legs from electric arc 
blasts and flashes, and another sizeable 
group of victims (3.2 percent) died or 
sustained injuries after falling out of 
vehicle-mounted aerial lifts.6 

D. Significant Risk and Reduction in 
Risk 

Section 3(8) of the Occupational 
Safety and Health Act of 1970 (OSH Act 
or the Act) defines an ‘‘occupational 
safety and health standard’’ as ‘‘a 
standard which requires conditions, or 
the adoption or use of one or more 
practices, means, methods, operations, 
or processes, reasonably necessary or 
appropriate to provide safe or healthful 
employment and places of 
employment.’’ 29 U.S.C. 652(8). This 
definition has been interpreted to 
require OSHA to make a threshold 
showing of ‘‘significant risk’’ before it 
can promulgate a safety or health 
standard. See, for example, Industrial 
Union Dept., AFL–CIO v. American 
Petroleum Institute (Benzene), 448 U.S. 
607 (1980) (plurality opinion); see also, 
for example, UAW v. OSHA (Lockout/ 
Tagout II), 37 F.3d 665 (D.C. Cir. 1994). 

The Agency’s obligation to show 
significant risk is not, however, a 
‘‘mathematical straitjacket.’’ Benzene, 
448 U.S. at 655. In fact, the Agency has 
discretion to ‘‘determine, in the first 
instance, what it considers to be a 
‘significant’ risk[,]’’ and it ‘‘is not 
required to support its finding that a 
significant risk exists with anything 
approaching scientific certainty.’’ Id. at 
655–56; see also, for example, Public 
Citizen Health Research Group v. Tyson 
(Ethylene Oxide), 796 F.2d 1479, 1486 
(D.C. Cir. 1986). 

Although OSHA makes significant 
risk findings for both health and safety 
standards, see Lockout/Tagout II, 37 
F.3d 665, the methodology used to 
evaluate risk in safety rulemakings is 
more straightforward. Unlike the risks 
related to health hazards, which ‘‘may 
not be evident until a worker has been 
exposed for long periods of time to 
particular substances,’’ the risks 
associated with safety hazards such as 
burns and falls, ‘‘are generally 
immediate and obvious.’’ Benzene, 448 
U.S. at 649, n.54. See also 59 FR 28594, 
28599 (June 2, 1994) (proposed rule for 
longshoring and marine terminals, 
explaining that health hazards ‘‘are 
frequently undetectable because they 
are subtle or develop slowly or after 
long latency periods,’’ whereas safety 
hazards ‘‘cause immediately noticeable 
physical harm’’). As OSHA explained in 
its lockout-tagout rulemaking: 

For health standards, such as benzene, risk 
estimates are commonly based upon 
mathematical models (e.g., dose response 
curves) and the benefits are quantified by 
estimating the number of future fatalities that 
would be prevented under various exposure 
reductions. [In contrast, f]or safety standards 
risk is based upon the assumption that past 
accident patterns are representative of future 
ones. OSHA estimates benefits [for safety 
standards] by determining the percentage of 
accidents that will be prevented by 
compliance with the standard. . . . [58 FR 
16612, 16623, Mar. 30, 1993] 

OSHA’s Final Economic and 
Regulatory Flexibility Analysis presents 
the Agency’s assessment of the risks and 
benefits of this final rule. (See Section 
VI, Final Economic Analysis and 
Regulatory Flexibility Analysis, later in 
the preamble.) In these analyses, as 
previously mentioned, OSHA estimates 
that there are 74 fatalities and 444 
serious injuries among employees 
covered by this final rule each year. The 
Agency has determined that almost half 
of those injuries and fatalities would 
have occurred even if employers were in 
full compliance with existing standards. 
(See Section VI, Final Economic 
Analysis and Regulatory Flexibility 
Analysis, later in the preamble, in 
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7 In industries in which worker exposure is less 
frequent than in other industries, the number of 
injuries or fatalities associated with the hazards 
covered by the final rule will most likely be less 
than that of industries that have a higher rate of 
exposure. But even for industries with low, 
negligible, or even no reported injuries or fatalities, 
the workers exposed to the hazards covered by the 
final rule face a ‘‘significant risk of material harm.’’ 
As such, there is a significant risk to any worker 
of any industry exposed to the hazards covered by 
the final rule. See, for example, Lockout/Tagout II, 
37 F.3d at 670 (‘‘even in industries with low or 
negligible overall accident rates, the workers who 
engage in the operations covered by the standard 
face a ‘significant risk of material harm’’’); 
Associated Builders and Contractors, Inc. v. Brock, 
862 F.2d 63, 67–68 (3d Cir. 1988) (where the Court 
ordered OSHA to expand its rule to cover 
additional industries, there was no need to make 
separate significant risk findings for those 
industries because ‘‘the significant risk requirement 
must of necessity be satisfied by a general finding 
concerning all potentially covered industries’’). 

8 Indeed, disputes over how to define hazards are 
commonplace in enforcement cases under the 
general duty clause of the OSH Act. See, for 
example, Secretary of Labor v. Arcadian Corp., 20 
BNA OSHC 2001 (OSHRC, Sept. 30, 2004); 
Secretary of Labor v. Inland Steel Co., 12 BNA 
OSHC 1968 (OSHRC, July 30, 1986); Secretary of 

which OSHA estimates that 53 percent 
of injuries and fatalities could have been 
prevented through full compliance with 
existing standards.) The accident data 
reviewed during this rulemaking, as 
explained in detail in the economic and 
regulatory analyses, reveals that the 
injuries and fatalities suffered by 
workers in power generation, 
transmission, and distribution result 
from electric shocks, burns from electric 
arcs, and falls, as well as other types of 
harmful incidents, including ones in 
which employees are struck by, struck 
against, or caught between, objects. 
Based on the large number of injuries 
and fatalities occurring in this industry 
each year, and the fact that existing 
standards are inadequate to prevent 
almost half of those incidents, OSHA 
has determined that employees working 
on electric power generation, 
transmission, and distribution 
installations are currently exposed to a 
significant risk of injury or death.7 

The Agency estimates that the 
changes implemented in this final rule 
will prevent 19.75 fatalities and 118.5 
serious injuries each year. (See Section 
VI, Final Economic Analysis and 
Regulatory Flexibility Analysis, later in 
the preamble.) OSHA, therefore, 
concludes that this final standard 
substantially reduces the significant risk 
that currently exists at power 
generation, transmission, and 
distribution worksites. As noted in 
Section VI, Final Economic Analysis 
and Regulatory Flexibility Analysis, 
later in the preamble, the various new 
provisions and amendments being 
adopted target the hazards the Agency 
has identified as contributors to the 
significant risk associated with electric 
power generation, transmission, and 
distribution work. Therefore, each 
element of this final rule is reasonably 

necessary and appropriate to achieve 
the anticipated reduction in overall risk. 

No rulemaking participants 
meaningfully disputed OSHA’s 
conclusion that the aforementioned 
estimates establish a significant risk for 
power generation, transmission, and 
distribution work. EEI, however, argued 
that OSHA has an obligation to make an 
independent significant risk showing for 
each of the hazards addressed by this 
rulemaking (See, for example, Exs. 0227, 
0501; see also Ex. 0237 (comments of 
the American Forest & Paper 
Association).) OSHA does not agree that 
it is required to make multiple, hazard- 
specific significant risk findings. 

As OSHA has explained in prior 
rulemakings, ‘‘[v]ertical standards [such 
as § 1910.269 and subpart V of part 
1926] apply specifically to a given 
industry’’ or type of work (59 FR 28596 
(proposed rule for longshoring and 
marine terminals)). They generally 
address multiple hazards faced by 
employees performing the covered 
work. See, for example, 66 FR 5196 (Jan. 
18, 2001) (steel erection standards 
address, among other hazards, risks 
from working under loads, dangers 
associated with landing and placing 
decking, and falls to lower levels); 62 FR 
40142 (July 25, 1997) (standards 
covering longshoring and marine 
terminals address multiple hazards, 
including hazards associated with 
manual cargo handling and exposure to 
hazardous atmospheres); 52 FR 49592 
(Dec. 31, 1987) (standard covering grain- 
handling facilities includes provisions 
related to fire and explosion hazards, as 
well as other safety hazards, such as the 
danger associated with entering bins, 
silos, and tanks). OSHA believes that 
vertical ‘‘standards can encourage 
voluntary compliance because they are 
directed to the particular problems of 
[an] industry’’ (59 FR 28596). The 
adoption of vertical standards is 
recognized as a legitimate exercise of 
OSHA’s standard-setting authority 
under the OSH Act. See Forging Indus. 
Ass’n v. Secretary of Labor (Noise), 773 
F.2d 1436, 1455 (4th Cir. 1985) (‘‘[T]he 
Agency has determined that a particular 
industry should be made the subject of 
a vertical standard. . . . That decision 
was not arbitrary or capricious . . . . 
Nor does the use of a comprehensive 
vertical standard amount to a prohibited 
special treatment’’). 

Although the Agency can identify the 
general types of hazards addressed by 
its vertical standards, and has done so 
in this rulemaking, there is no legal 
requirement for hazard-by-hazard 
significant risk findings in vertical 
standards. First, the DC Circuit Court of 
Appeals has already rejected the 

argument ‘‘that Benzene requires that 
the agency find that each and every 
aspect of its standard eliminates a 
significant risk faced by employees.’’ 
Ethylene Oxide, 796 F.2d at 1502, n. 16. 
Once OSHA makes a general finding of 
significant risk, the question becomes 
whether the requirements of the 
standard are reasonably related to the 
standard’s purpose. See, for example, 
Noise, 773 F.2d at 1447. Second, when 
the Supreme Court first construed the 
OSH Act as imposing a significant risk 
requirement, it spoke in terms of the 
Agency making findings about unsafe 
workplaces, not individual hazards. 
Benzene, 448 U.S. at 642 (‘‘before 
promulgating any standard, the 
Secretary must make a finding that the 
workplaces in question are not safe 
[and] a workplace can hardly be 
considered ‘unsafe’ unless it threatens 
the workers with a significant risk of 
harm’’). See also, for example, id. 
(framing the ‘‘significant risk’’ 
requirement as obligating OSHA ‘‘to 
make a threshold finding that a place of 
employment is unsafe—in the sense that 
significant risks are present and can be 
eliminated or lessened by a change in 
practices’’); Texas Indep. Ginners Ass’n 
v. Marshall, 630 F.2d 398, 400 (5th Cir. 
1980) (‘‘[t]he Supreme Court recently 
ruled that the Act requires OSHA to 
provide substantial evidence that a 
significant risk of harm arises from a 
workplace or employment’’). Third, 
courts have held that the OSH Act does 
not require the disaggregation of 
significant risk analyses along other 
lines. See, for example, Lockout/Tagout 
II, 37 F.3d at 670 (upholding OSHA’s 
decision not to conduct individual 
significant risk analyses for various 
affected industries); American Dental 
Ass’n v. Martin, 984 F.2d 823, 827 (7th 
Cir. 1993) (OSHA is not required to 
evaluate risk ‘‘workplace by 
workplace’’); Associated Builders and 
Contractors, 862 F.2d at 68 (‘‘the 
significant risk requirement must of 
necessity be satisfied by a general 
finding concerning all potentially 
covered industries’’). 

Requiring OSHA to make multiple, 
hazard-specific significant risk findings 
would place an unwarranted burden on 
OSHA rulemaking because of 
difficulties in specifically defining each 
of the hazards addressed by a vertical 
standard.8 Hazards can be defined 
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Labor v. Pelron Corp., 12 BNA OSHC 1833 (OSHRC, 
June 2, 1986). 

broadly, for example, falling from an 
elevation, or more narrowly, for 
example, falling from an elevated aerial 
lift while performing tree-trimming 
work. The outcome of the significant 
risk analysis called for by EEI would be 
largely (and somewhat arbitrarily) 
dependent on where along this vast 
spectrum OSHA defined the relevant 
dangers. 

OSHA reviewed the authority EEI 
relied on in support of the purported 
requirement for hazard-specific risk 
findings, but does not find it persuasive. 
First, EEI argued that the Supreme 
Court, in its Benzene decision, held that 
the Agency had to make separate 
significant risk findings for the air- 
contaminant and dermal-contact 
provisions of that standard (Ex. 0227). A 
close reading of the decision in that case 
reveals no such holding. Instead, the 
dermal-contact provisions in that case 
were remanded on the same basis that 
the air-contaminant provisions were 
rejected—namely that the provisions 
were not supported by any significant 
risk findings. See Benzene, 448 U.S. at 
661–62. While the Court did suggest 
that OSHA needed to find that a 
prohibition on dermal contact was 
reasonably necessary and appropriate to 
address a significant risk, that is, that 
preventing dermal contact would reduce 
the overall risk associated with 
workplace exposure to benzene, it did 
not address whether a single significant 
risk finding could ultimately support 
both the dermal-contact and air- 
contaminant provisions in the standard. 
Id. 

Second, EEI relied on the Eleventh 
Circuit’s decision in AFL–CIO v. OSHA 
(PELs), 965 F.2d 962 (11th Cir. 1992), 
which vacated and remanded OSHA’s 
Air Contaminants Standard (Ex. 0227). 
That rule set permissible exposure 
limits for more than 400 toxic 
substances. Although in that case the 
court said that OSHA needed to explain 
its assessment of risk for each regulated 
substance, that rulemaking is readily 
distinguished from this final rule. In 
PELs, the various regulated substances 
were ‘‘unrelated’’ and had ‘‘little [in] 
common.’’ 965 F.2d at 972. Here, in 
contrast, the various hazards addressed 
by this final rule are closely related. 
They all arise at power generation, 
transmission, and distribution worksites 
and jointly contribute to the large 
number of injuries and fatalities 
suffered by covered workers. OSHA 
does not believe that the PELs decision 
limits its discretion to adopt provisions 
it deems reasonably necessary and 

appropriate to abate the existing 
electrocution, burn, fall, and other 
hazards that, together, result in covered 
employees being exposed to an overall 
workplace risk that is significant. 

Finally, EEI’s reliance on the Agency’s 
ergonomics rulemaking is misplaced. 
EEI pointed out that OSHA’s risk 
assessment in its ergonomics 
rulemaking considered only accidents 
that resulted from hazards covered by 
that standard (Ex. 0227). But this 
interpretation offers no support for EEI’s 
position, as the risk assessment in this 
rulemaking similarly considered only 
injuries and fatalities that occurred 
during the performance of work covered 
by this final rule (Ex. 0080). (See also 
Section VI, Final Economic Analysis 
and Regulatory Flexibility Analysis, 
later in the preamble.) 

Although OSHA does not agree that 
hazard-specific significant risk findings 
are necessary, the Agency believes that 
the record supports such findings for 
the critical hazards addressed in this 
rulemaking—namely electrocutions and 
electric shocks, burns from arc flashes, 
and falls. The Agency has found that a 
significant number of injuries and 
fatalities occur every year as a result of 
employee exposure to each of these 
hazards. (See Section VI, Final 
Economic Analysis and Regulatory 
Flexibility Analysis, later in the 
preamble.) Moreover, as EEI points out, 
‘‘most of the hazards’’ addressed in this 
rulemaking ‘‘are already covered by the 
existing standards that OSHA [is] now 
. . . modify[ing] and supplement[ing]’’ 
(Ex. 0227). Furthermore, some of the 
hazards addressed by this rulemaking 
are already the subject of generally 
applicable hazard-specific horizontal 
standards. See, for example, 29 CFR part 
1926, subpart K (electrical hazards) and 
subpart M (fall hazards). All of these 
existing standards were supported by 
findings of significant risk, and OSHA 
simply concludes that the additional 
provisions of this final rule are 
reasonably necessary and appropriate to 
reduce a substantial portion of the 
remaining significant risk at power 
generation, transmission, and 
distribution worksites. 

III. Development of the Final Rule 

A. History of the OSHA Standards 

OSHA first adopted standards for the 
construction of power transmission and 
distribution lines and equipment in 
1972 (subpart V of 29 CFR part 1926). 
OSHA defines the term ‘‘construction 
work’’ in 29 CFR 1910.12(b) as ‘‘work 
for construction, alteration, and/or 
repair, including painting and 
decorating.’’ The term ‘‘construction’’ is 

broadly defined in § 1910.12(d) and 
existing § 1926.950(a)(1) to include the 
original installation of, as well as the 
alteration, conversion, and 
improvement of electric power 
transmission and distribution lines and 
equipment. 

The general industry standard at 29 
CFR 1910.269 applies to the operation 
and maintenance of electric power 
generation, transmission, and 
distribution installations. OSHA 
adopted § 1910.269 on January 31, 1994. 
That standard is a companion standard 
to subpart V of the construction 
standards and addresses work to which 
subpart V did not apply. When 
promulgated, § 1910.269 was also based 
on the latest technology and national 
consensus standards. 

OSHA revised its Electrical Protective 
Equipment Standard in § 1910.137 at 
the same time § 1910.269 was 
promulgated. The revision of § 1910.137 
eliminated the incorporation by 
reference of national consensus 
standards for rubber insulating 
equipment and replaced it with 
performance-oriented rules for the 
design, manufacture, and safe care and 
use of electrical protective equipment. 

OSHA published a proposed rule (the 
subpart V proposal) on June 15, 2005 
(70 FR 34822). That document proposed 
revising the construction standard for 
electric power transmission and 
distribution work (29 CFR part 1926, 
subpart V) and the general industry 
standards for electric power generation, 
transmission, and distribution work (29 
CFR 1910.269). That document also 
proposed a new construction standard 
for electrical protective equipment (29 
CFR 1926.97) and revisions to the 
general industry standards for foot 
protection (29 CFR 1910.136) and 
electrical protective equipment (29 CFR 
1910.137). Public comments were 
originally due by October 13, 2005, but 
in response to requests from interested 
parties, including EEI, OSHA extended 
the comment period 90 days to January 
11, 2006 (70 FR 59290, Oct. 12, 2005). 
OSHA held an informal public hearing 
beginning on March 6, 2006, and ending 
on March 14, 2006. After the hearing, 
interested parties had until May 15, 
2006, to submit additional information 
and until July 14, 2006, to file 
posthearing briefs (Tr. 1415). 

On October 22, 2008, OSHA reopened 
the record for 30 days to gather 
information from the public on specific 
questions related to minimum approach 
distances (73 FR 62942). EEI requested 
a public hearing and an additional 60 
days to submit comments on the issues 
raised in the reopening notice (Ex. 
0530). On September 14, 2009, OSHA 
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9 ACCSH transcript for May 18, 2004, pages 224– 
239. This document can be viewed in the OSHA 
Docket Office or online at http://www.osha.gov. 

opened the record for an additional 30 
days to receive more comments on 
minimum approach distances and 
announced a public hearing to be held 
on October 28, 2009, addressing the 
limited issues raised in the two 
reopening notices (74 FR 46958). After 
the hearing, interested parties had until 
December 14, 2009, to submit additional 
information and until February 10, 
2010, to file posthearing briefs (Tr2. 
199). 

The record for this rulemaking 
consists of all prehearing comments, the 
transcripts of the two public hearings, 
all exhibits submitted prior to and 
during the two hearings, and 
posthearing submissions and briefs. 
Administrative Law Judge Stephen 
Purcell issued an order closing the 
record and certified the record to the 
Assistant Secretary of Labor for 
Occupational Safety and Health. The 
Agency carefully considered the entire 
record in preparing this final standard. 

B. Relevant Consensus Standards 
The National Electrical Safety Code 

(American National Standards Institute 
(ANSI) Standard ANSI/IEEE C2, also 
known as the NESC) contains provisions 
specifically addressing electric power 
generation, transmission, and 
distribution work. ANSI/IEEE C2 does 
not, however, address the full range of 
hazards covered by this final rule. It is 
primarily directed to the prevention of 
electric shock, although it does contain 
a few requirements for the prevention of 
falls and burns from electric arcs. 

The American Society for Testing and 
Materials (ASTM) has adopted 
standards related to electric power 
generation, transmission, and 
distribution work. ASTM Committee 
F18 on Electrical Protective Equipment 
for Workers has developed standards on 
rubber insulating equipment, climbing 
equipment, protective grounding 
equipment, fiberglass rod and tube used 
in live-line tools, and clothing for 
workers exposed to electric arcs. 

The National Fire Protection 
Association (NFPA) has adopted a 
standard on electrical safety for 
employees, NFPA 70E, Standard for 
Electrical Safety in the Workplace. 
Although it does not apply to electric 
power generation, transmission, or 
distribution installations, the NFPA 
standard contains provisions addressing 
work near such installations performed 
by unqualified employees, that is, 
employees who have not been trained to 
work on or with electric power 
generation, transmission, or distribution 
installations. It also contains methods 
for estimating heat energy levels from 
electric arcs and describes ways to 

protect employees from arc-flash 
hazards. 

The Institute of Electrical and 
Electronic Engineers (IEEE) writes 
standards for electric power generation, 
transmission, and distribution 
installations and for work on those 
installations. Many of these standards 
have been adopted by ANSI. Among 
these IEEE standards are: IEEE Std 516, 
IEEE Guide for Maintenance Methods on 
Energized Power-Lines, and IEEE Std 
1048, IEEE Guide for Protective 
Grounding of Power Lines. 

OSHA recognizes the important role 
consensus standards can play in 
ensuring worker safety. A 
comprehensive list of consensus 
standards relating to electric power 
generation, transmission, and 
distribution work can be found in 
existing Appendix E to § 1910.269. 
OSHA proposed to add the same list as 
Appendix E to subpart V. OSHA 
considered the latest editions of all the 
standards listed in Appendix E in the 
development of this final rule. Any 
substantial deviations from these 
consensus standards are explained in 
Section V, Summary and Explanation of 
the Final Rule, later in this preamble. 

C. Advisory Committee on Construction 
Safety and Health 

Under 29 CFR parts 1911 and 1912, 
OSHA must consult with the Advisory 
Committee on Construction Safety and 
Health (ACCSH or the Committee), 
established pursuant to Section 107 of 
the Contract Work Hours and Safety 
Standards Act (40 U.S.C. 3701 et seq.), 
in setting standards for construction 
work. Specifically, § 1911.10(a) requires 
the Assistant Secretary to provide 
ACCSH with a draft proposed rule 
(along with pertinent factual 
information) and give the Committee an 
opportunity to submit 
recommendations. See also § 1912.3(a) 
(‘‘[W]henever occupational safety or 
health standards for construction 
activities are proposed, the Assistant 
Secretary [for Occupational Safety and 
Health] shall consult the Advisory 
Committee.’’). 

OSHA has a long history of consulting 
with ACCSH on this rulemaking. On 
May 25, 1995, OSHA took a draft of the 
proposed construction standards to 
ACCSH, providing the Committee with 
a draft of the proposal and with a 
statement on the need to update the 
standards. The Committee formed a 
workgroup to review the materials, and 
the workgroup provided comments to 
OSHA. The Agency gave a status report 
on the proposal to the Committee on 
August 8, 1995, and an updated draft of 
the proposal to ACCSH on December 10, 

1999. On February 13, 2003, OSHA gave 
ACCSH another status report and 
summarized the major revisions it had 
made to the proposal. On May 22, 2003, 
OSHA provided the Committee with the 
same copy of the draft proposal that had 
been provided to the small entity 
representatives who were participating 
in the Small Business Regulatory 
Enforcement and Fairness Act 
(SBREFA) proceedings, which were 
being conducted at that time. OSHA 
also explained the major issues being 
raised by the small entity 
representatives on the draft proposal. 

On May 18, 2004, ACCSH gave the 
Agency formal recommendations on the 
proposal. OSHA sought ACCSH’s 
recommendations on the proposal 
generally, as well as on issues 
specifically related to host employer- 
contractor communications and flame- 
resistant clothing. ACCSH voted 
unanimously that: (1) The construction 
standards for electric power 
transmission and distribution work 
should be the same as the general 
industry standards for the same type of 
work; (2) it was necessary to require 
some safety-related communications 
between host employers and 
contractors; and (3) employees need to 
be protected from hazards posed by 
electric arcs through the use of flame- 
retardant clothing. ACCSH 
recommended, by unanimous vote, that 
OSHA issue its proposal, consistent 
with these specific recommendations.9 

EEI suggested that OSHA had to seek 
additional input from ACCSH if it 
decided to rely on the recent work of the 
IEEE technical committee responsible 
for revising IEEE Std 516, which has not 
been presented to ACCSH, in 
developing the final rule’s minimum 
approach-distance provisions (Tr2. 18– 
19). EEI is not correct. In making its 
assertion, EEI relies on Nat’l 
Constructors Ass’n. v. Marshall (Nat’l 
Constructors), 581 F.2d 960 (D.C. Cir. 
1978). EEI’s reliance on this case is 
misplaced. Although the court stated 
that the OSH Act and OSHA’s 
procedural regulations (29 U.S.C. 
655(b)(1); 29 CFR 1911.10(a)) place ‘‘a 
‘stricter’ requirement on when, and how 
often, the agency must utilize the 
advisory committee procedure than 
does the [Administrative Procedure Act 
(APA)] with respect to public comment 
during informal rulemaking,’’ id. at 970, 
that statement in the decision is 
nonprecedential dicta. The court did 
not ‘‘decide how much stricter the 
requirement is’’ because, the court 
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10 The basic equation for computing minimum 
approach distances in the final rule is the same as 
the one used in existing § 1910.269 and in the draft 
proposal submitted to ACCSH. 

concluded, the rule at issue did not 
meet ‘‘even the APA’s . . . standard.’’ 
Id. at 971 n.27. As such, the case stands, 
at most, for the proposition that OSHA 
must return to ACCSH where the final 
rule at issue does not meet the APA’s 
‘‘logical outgrowth’’ test. 

OSHA’s consultation with ACCSH in 
this rulemaking was consistent with the 
Nat’l Constructors decision. The Nat’l 
Constructors court stated that OSHA 
had to engage in further consultation 
with ACCSH regarding its ground-fault 
circuit protection standard where the 
final rule recognized ‘‘assured 
equipment grounding conductor 
programs’’ as a method of compliance, 
but ACCSH had never had the 
opportunity to comment on that 
particular form of employee protection. 
The DC Circuit concluded that the 
compliance program in question was 
neither presented to ACCSH, nor 
‘‘gr[e]w logically out of anything that 
was presented to, or heard from, the 
Committee.’’ Id. at 970—971. In this 
Subpart V rulemaking, in contrast, the 
basic requirement to adhere to 
minimum approach distances was 
presented to ACCSH. (See, for example, 
ACCSH Docket ACCSH 1995–2.) The 
Agency is simply refining the method 
used to establish the minimum 
approach distances 10 in light of 
technical progress that has been made 
since the proposal was reviewed by 
ACCSH. (For a complete discussion of 
the minimum approach-distance 
requirements and OSHA’s rationale for 
adopting them, see the summary and 
explanation for final § 1926.960(c)(1), in 
Section V, Summary and Explanation of 
the Final Rule, later in this preamble.) 

In any event, ACCSH had an 
opportunity to comment on whether 
OSHA should rely on the work of the 
IEEE committee generally. ACCSH knew 
that OSHA might base the minimum 
approach distances for subpart V on 
existing § 1910.269. (See, for example, 
Exhibit 12 in Docket ACCSH 1995–2 
and Exhibit 101–X in Docket ACCSH 
1995–3.) In fact, ACCSH ultimately 
concluded in its recommendation that 
the construction standards for electric 
power transmission and distribution 
work should be the same as the general 
industry standards for the same type of 
work. As existing § 1910.269’s 
minimum approach-distance 
requirements were derived from IEEE 
Std 516 (59 FR 4320, 4382–4384 (Jan. 
31, 1994)), ACCSH was on notice that 
the work of the IEEE 516 committee 

might be used by the Agency in 
formulating the minimum approach- 
distance requirements for this final rule. 

That ACCSH did not specifically pass 
on the question of whether OSHA 
should derive its minimum approach- 
distance requirements from work done 
in the formulation of an IEEE standard 
that was not yet issued at the time of the 
ACCSH consultation is of no 
consequence. The OSH Act and OSHA’s 
procedural regulation (29 U.S.C. 
655(b)(1); 29 CFR 1911.10(a)) ‘‘make 
clear that the Assistant Secretary need 
only supply whatever information he 
has available to him at the time he 
submits his proposal to the Committee.’’ 
Nat’l Constructors, 581 F.2d at 968. As 
the Nat’l Constructors Court recognized, 
‘‘by designing the Advisory Committee 
option as a procedural step that must 
precede public notice, comment, and 
the informal hearing, [Congress] 
assumed that the Committee would not 
be provided with all information that 
the Labor Department eventually 
developed on the subject.’’ Id. at 968 
n.16. Thus, OSHA’s action in the final 
rule is consistent with Nat’l 
Constructors. 

IV. Legal Authority 

The purpose of the OSH Act, 29 
U.S.C. 651 et seq., is ‘‘to assure so far 
as possible every working man and 
woman in the Nation safe and healthful 
working conditions and to preserve our 
human resources.’’ 29 U.S.C. 651(b). To 
achieve this goal, Congress authorized 
the Secretary of Labor to promulgate 
and enforce occupational safety and 
health standards. 29 U.S.C. 654, 655(b), 
658. 

A safety or health standard ‘‘requires 
conditions, or the adoption or use of one 
or more practices, means, methods, 
operations, or processes, reasonably 
necessary or appropriate to provide safe 
or healthful employment and places of 
employment.’’ 29 U.S.C. 652(8). A safety 
standard is reasonably necessary or 
appropriate within the meaning of 29 
U.S.C. 652(8) if: 

• It substantially reduces a significant 
risk of material harm in the workplace; 

• It is technologically and 
economically feasible; 

• It uses the most cost-effective 
protective measures; 

• It is consistent with, or is a justified 
departure from, prior Agency action; 

• It is supported by substantial 
evidence; and 

• It is better able to effectuate the 
purposes of the OSH Act than any 
relevant national consensus standard. 
Lockout/Tagout II, 37 F.3d at 668. In 
addition, safety standards must be 

highly protective. See, for example, id. 
at 669. 

A standard is technologically feasible 
if the protective measures it requires 
already exist, can be brought into 
existence with available technology, or 
can be created with technology that can 
reasonably be expected to be developed. 
See, for example, American Iron and 
Steel Inst. v. OSHA (Lead II), 939 F.2d 
975, 980 (D.C. Cir. 1991) (per curiam). 
A standard is economically feasible 
when industry can absorb or pass on the 
costs of compliance without threatening 
industry’s long-term profitability or 
competitive structure. See, for example, 
American Textile Mfrs. Inst. v. Donovan, 
452 U.S. 490, 530 n. 55 (1981); Lead II, 
939 F.2d at 980. A standard is cost 
effective if the protective measures it 
requires are the least costly of the 
available alternatives that achieve the 
same level of protection. See, for 
example, Lockout/Tagout II, 37 F.3d at 
668. 

Section 6(b)(7) of the OSH Act 
authorizes OSHA to include among a 
standard’s requirements labeling, 
monitoring, medical testing, and other 
information-gathering and information- 
transmittal provisions. 29 U.S.C. 
655(b)(7). Finally, the OSH Act requires 
that when promulgating a rule that 
differs substantially from a national 
consensus standard, OSHA must 
explain why the promulgated rule is a 
better method for effectuating the 
purposes of the Act. 29 U.S.C. 655(b)(8). 
Deviations from relevant consensus 
standards are explained elsewhere in 
this preamble. 

V. Summary and Explanation of the 
Final Rule 

OSHA is adopting a new construction 
standard on electrical protective 
equipment, 29 CFR 1926.97, and is 
revising the standard on the 
construction of electric power 
transmission and distribution lines and 
equipment, 29 CFR part 1926, subpart 
V. The Agency is also revising the 
general industry counterparts to these 
two construction standards, 29 CFR 
1910.137 and 1910.269, respectively. 
Finally, OSHA is revising its general 
industry standard on foot protection, 29 
CFR 1910.136, to require employers to 
ensure that each affected employee uses 
protective footwear when the use of 
protective footwear will protect the 
affected employee from an electrical 
hazard, such as a static-discharge or 
electric-shock hazard, that remains after 
the employer takes other necessary 
protective measures. 

This section discusses the important 
elements of the final rule, explains the 
individual requirements, and explains 
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11 Similar data are available at http://
www.bls.gov/iif/oshcfoi1.htm#2009 for each year 
back to 2003. 

12 The relevant ASTM standards are in the record 
as Exs. 0048, 0049, 0050, 0051, 0066, 0067, 0068, 
0069, 0070. In several cases, the version of the 
consensus standard in the record is older than the 
version listed in the preamble. However, OSHA 
based final §§ 1926.97 and 1910.137 only on the 
ASTM documents and other data in the record. The 
preamble lists editions of the consensus standards 
not in the record because OSHA evaluated them for 
consistency with the final rule. OSHA determined 
that these later ASTM standards conform to the 
requirements of final §§ 1926.97 and 1910.137. See 
the discussion of the notes following paragraphs 
(a)(3)(ii)(B) and (c)(2)(ix) for the significance of this 
determination. 

any differences between the final rule 
and existing standards. This section also 
discusses issues that were raised at the 
two public hearings, significant 
comments received as part of the 
rulemaking record, and substantive 
changes from the language of the 
proposed rule. Unless otherwise noted, 
paragraph references in the summary 
and explanation of the final rule fall 
under the section given in the heading 
for the discussion. For example, except 
as otherwise noted, paragraph 
references in V.A, Section 1926.97, 
Electrical Protective Equipment, are to 
paragraphs in final § 1926.97. Except as 
noted, the Agency has carried proposed 
provisions into the final rule without 
substantive change. 

The final rule contains several 
differences from the proposal and 
existing §§ 1910.137 and 1910.269 that 
are purely editorial and nonsubstantive. 
For example, the Agency amended the 
language of some provisions to shift 
from passive to active voice, thereby 
making the standard easier to read. 
OSHA does not discuss explicitly in the 
preamble all of these differences. The 
purpose of these differences, unless 
otherwise noted, is to clarify the final 
standard. 

A. Section 1926.97, Electrical Protective 
Equipment 

Workers exposed to electrical hazards 
face a risk of death or serious injury 
from electric shock. According to BLS, 
there were 192 and 170 fatalities 
involving contact with electric current 
in 2008 and 2009, respectively (http:// 
www.bls.gov/iif/oshwc/cfoi/cftb0240.pdf 
and http://www.bls.gov/iif/oshwc/cfoi/
cftb0249.pdf). About half of these 
fatalities (89 in both years) occurred in 
construction (id.).11 

The use of properly designed, 
manufactured, and cared-for electrical 
protective equipment helps protect 
employees from this risk. Therefore, 
OSHA is issuing final § 1926.97, 
Electrical protective equipment, which 
addresses the design, manufacture, and 
proper care of electrical protective 
equipment. In addition, OSHA is 
revising existing § 1910.137, which also 
contains provisions addressing the 
design, manufacture, and proper care of 
electrical protective equipment. For 
reasons described at length in this 
section of the preamble, OSHA 
concludes that the final rule will be a 
more effective means of protecting 
employees from the risk of electric 
shock than existing OSHA standards. 

The existing requirements for 
electrical protective equipment in 
construction work are in 
§ 1926.951(a)(1), which only applies to 
the construction of electric power 
transmission and distribution lines and 
equipment. However, employers 
throughout the construction industry 
use electrical protective equipment, and 
OSHA believes that provisions for 
electrical protective equipment, as 
specified by final § 1926.97, should 
apply, not only to electric power 
transmission and distribution work, but 
to all construction work. Therefore, 
OSHA is issuing new § 1926.97, 
Electrical protective equipment, which 
applies to all construction work. 

Existing § 1926.951(a)(1) incorporates 
by reference the following six American 
National Standards Institute (ANSI) 
standards: 

Item ANSI Standard 

Rubber insulating gloves J6.6–1971 
Rubber matting for use 

around electric appa-
ratus.

J6.7–1935 
(R1971) 

Rubber insulating blan-
kets.

J6.4–1971 

Rubber insulating hoods J6.2–1950 
(R1971) 

Rubber insulating line 
hose.

J6.1–1950 
(R1971) 

Rubber insulating 
sleeves.

J6.5–1971 

These standards contain detailed 
specifications for manufacturing, 
testing, and designing electrical 
protective equipment. However, these 
standards have undergone several 
revisions since the 1971 publication 
date of existing subpart V and are now 
seriously out of date. Following is a 
complete list of the corresponding 
current national consensus standards: 

ASTM D120–09, Standard 
Specification for Rubber Insulating 
Gloves. 

ASTM D178–01 (Reapproved 2010), 
Standard Specification for Rubber 
Insulating Matting. 

ASTM D1048–12, Standard 
Specification for Rubber Insulating 
Blankets. 

ASTM D1049–98 (Reapproved 2010), 
Standard Specification for Rubber 
Insulating Covers. 

ASTM D1050–05 (Reapproved 2011), 
Standard Specification for Rubber 
Insulating Line Hose. 

ASTM D1051–08, Standard 
Specification for Rubber Insulating 
Sleeves. 

Additionally, there are now standards 
on the in-service care of insulating line 
hose and covers (ASTM F478–09), 
insulating blankets (ASTM F479–06 

(2011)), and insulating gloves and 
sleeves (ASTM F496–08), which OSHA 
did not incorporate or reference in 
existing § 1926.951(a)(1).12 

OSHA derived proposed new 
§ 1926.97 from these national consensus 
standards, but drafted it in performance 
terms. OSHA is carrying this approach 
forward into the final rule. The final 
rule relies on provisions from the 
consensus standards that are 
performance based and necessary for 
employee safety, but the final rule does 
not contain many of the detailed 
specifications from those standards. 
Thus, the final rule will provide greater 
flexibility for compliance. 

BGE commented that OSHA’s 
performance-based approach leaves the 
standards ‘‘vague’’ and creates 
‘‘opportunities for unsafe practices’’ (Ex. 
0126). 

OSHA disagrees with this comment 
for the following reasons. 

The Agency recognizes the 
importance of the consensus standards 
in defining basic requirements for the 
safe design and manufacture of 
electrical protective equipment for 
employees. To this end, OSHA will 
allow employers to comply with the 
final rule by following specific 
provisions in the consensus standards. 
OSHA believes that the option of 
following these specific provisions 
addresses the commenter’s concern 
about vagueness. 

However, OSHA determined that it 
would be inappropriate to adopt the 
consensus standards in toto in this 
rulemaking. First, each of the currently 
referenced standards has undergone 
several revisions since OSHA adopted 
the standards in existing 
§ 1926.951(a)(1). Because of the 
continual process by which the 
consensus standards development 
organizations periodically revise their 
consensus standards, any specific 
editions that OSHA might adopt likely 
would be outdated within a few years. 
Additionally, since OSHA’s rulemaking 
process is lengthy, it would not be 
practical for OSHA to revise its 
standards as often as necessary to keep 
pace with the changes in the consensus 
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13 De minimis conditions are conditions in which 
an employer implemented a measure different from 
one specified in a standard, but that has no direct 
or immediate relationship to safety or health. The 
Agency does not issue citations or penalties for de 
minimis conditions, nor is the employer required to 
bring the workplace into compliance, that is, there 
are no abatement requirements. Pursuant to OSHA’s 
de minimis policy, which is set forth in OSHA 
Instruction CPL 02–00–148 (‘‘Field Operations 
Manual’’), a de minimis condition exists when an 
employer complies with a consensus standard 
rather than with the standard in effect at the time 
of the inspection and the employer’s action clearly 
provides equivalent or more effective employee 
protection. 

14 Note that this approach applies to the use of 
any consensus standard referenced in the final rule. 
Moreover, the same principles described with 
respect to subsequent versions of the consensus 
standards also apply to earlier versions of the 
consensus standards. 

15 For instance, NFPA 70E, Standard for 
Electrical Safety in the Workplace, one of the 
documents listed in Appendix G to Subpart V, 
described later in this section of the preamble, is 
available at http://www.nfpa.org/aboutthecodes/
AboutTheCodes.asp?DocNum=70E&cookie_test=1. 
Select either the 2009 or 2012 edition from the 
drop-down box labeled ‘‘Edition to display’’ and 
click the link labeled ‘‘View [selected] edition 
online.’’ Note that registration with NFPA is 
required to view the standard. 

standards. Final § 1926.97 is flexible 
enough to accommodate changes in 
technology, obviating the need for 
constant revision. Wherever possible, 
OSHA wrote the final rule in 
performance terms to allow alternative 
methods of compliance that provide 
comparable safety to employees. 

Another difficulty with incorporating 
the consensus standards by reference is 
that they contain details that go beyond 
the scope of the OSHA standard and are 
not directly related to employee safety. 
In final § 1926.97, OSHA relied only on 
consensus standard provisions that are 
relevant to employee safety in the 
workplace. Furthermore, to make the 
requirements easier for employers and 
employees to use and understand, 
OSHA adopted language in the final 
rule that is simpler than that in the 
consensus standards. Because all 
relevant requirements are in the text of 
the regulations, employers will not need 
to refer to the consensus standards to 
determine their obligations under final 
§ 1926.97. Although OSHA is no longer 
incorporating the consensus standards 
by reference, notes throughout the rule 
clarify that OSHA will deem 
compliance with the consensus 
standards listed in the notes to be 
compliance with the performance 
requirements of final § 1926.97. 

OSHA notes that it recently decided 
not to adopt a proposed performance- 
based approach when it revised the 
design requirements contained in 
several personal protective equipment 
standards (74 FR 46350, Sept. 9, 2009). 
In issuing that final rule, OSHA 
reasoned that ‘‘widespread opposition’’ 
to, and misunderstanding of, the 
proposal indicated ‘‘possible 
misapplication . . . if adopted’’ (74 FR 
46352). 

This rationale does not apply to this 
rulemaking. First, there was no 
widespread opposition to the proposed 
performance-based approach in this 
rulemaking. A number of commenters 
did request that OSHA deem employers 
that are in compliance with all future 
revisions of the listed consensus 
standards as being in compliance with 
the final rule (see, for example, Exs. 
0156, 0180, 0183, 0202, 0206, 0229, 
0231, 0239). The Agency believes that 
the performance-based approach it 
adopts in final § 1926.97 will provide 
these commenters with the flexibility 
they requested by permitting employers 
to follow future versions of consensus 
standards so long as those future 
versions meet the final rule’s 
performance-based criteria. Second, 
OSHA adopted a performance-based 
approach when it previously revised 
existing § 1910.137 in 1994 (59 FR 

4323–4325). Several participants in the 
1994 rulemaking supported a 
performance-based approach (59 FR 
4324). Third, OSHA believes that 
harmonizing § 1926.97 and § 1910.137 
will reduce misapplication by the 
regulated community and, thereby, 
reduce the risk of electric shock. 
Promulgating inconsistent standards 
would increase misapplication by the 
regulated community and, 
consequently, increase the risk of 
electric shock. Finally, OSHA has had 
no difficulty enforcing § 1910.137 since 
issuing it in 1994. 

Regarding the commenters’ requests 
that OSHA deem employers that are in 
compliance with all future revisions of 
the listed consensus standards as being 
in compliance with the final rule, OSHA 
has no basis on which to find that future 
revisions of the consensus standards 
will provide suitable guidance for 
compliance with the performance 
criteria of the final rule. Revised 
consensus standards may or may not 
meet the final rule’s performance 
criteria. If a revised consensus standard 
does not satisfy this final rule’s 
performance criteria, however, the 
Agency may consider compliance with 
that consensus standard to be a de 
minimis condition if the consensus 
standard clearly provides protection 
equal to, or greater than, the protection 
provided by § 1926.97.13 

An employer seeking to rely on an 
updated consensus standard may 
evaluate for itself whether the 
consensus standard meets the 
performance criteria contained in final 
§ 1926.97. An employer that is unsure 
about whether a revised consensus 
standard meets the OSHA standard’s 
performance criteria may seek guidance 
from OSHA. If a revised consensus 
standard does not appear to meet the 
OSHA standard’s performance criteria, 
but the employer nonetheless wants to 
follow the revised consensus standard, 
the employer should seek guidance from 
OSHA as to whether the Agency would 
consider an employer’s following the 

revised consensus standard to be a de 
minimis condition.14 

Some rulemaking participants asked 
OSHA to provide the applicable 
consensus standards to employers at no 
cost. (See, for example, Exs. 0156, 0161, 
0183, 0202, 0206, 0229, 0231, 0233; Tr. 
1287–1288.) For instance, Mr. Terry 
Williams with the Electric Cooperatives 
of South Carolina stated: ‘‘If OSHA is to 
rely on procedures that it does not 
describe in full, . . . the agency should 
provide a cost-free way for employers to 
review these procedures to make sure 
they are following them’’ (Ex. 0202). Mr. 
Don Adkins with Davis H. Elliot 
Construction Co. stated that the ‘‘cost of 
securing and reviewing these voluntary 
standards place[s] a financial burden on 
small employers’’ (Ex. 0156). 

OSHA is rejecting these requests. The 
Agency stated the rule in performance- 
based terms, which allows employers 
flexibility in complying with the rules. 
The Agency understands that employers 
may want additional guidance in terms 
of precise procedures or detailed 
specifications to follow. Final § 1926.97 
references relevant consensus standards 
to provide such additional guidance, but 
those standards are not mandatory. 

In any event, even when OSHA 
incorporates consensus standards by 
reference, the Agency does not provide 
those consensus standards to employers 
at no cost. Many consensus standards 
are copyrighted documents; and, in 
those cases, the copyright holder has 
certain legal rights regarding the public 
distribution of those documents. Note 
that some consensus standards 
development organizations, for 
example, NFPA, do provide free, view- 
only access to their standards (http://
www.nfpa.org/
itemDetail.asp?categoryID=
279&itemID=18123
&URL=Codes%20&%20Standards/
Code%20development%20process/
Online%20access).15 OSHA also will 
continue to explore other ways of 
informing the regulated community 
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16 When a question arises as to the validity of a 
test method a laboratory is using, OSHA will 
investigate the validity of the method. 

17 The language in proposed paragraph (a) has 
been editorially revised in the final rule to make it 
clearer that the paragraph applies to rubber 
insulating equipment only. 

18 Flexing can cause different types of stress on 
rubber, including tensile, compression, and shear 
stress. Rubber insulating line hose and covers are 
subject to the greatest amount of flexing while 
employees are installing them on an energized part. 
However, employees install this equipment either 
with live-line tools or while wearing rubber 
insulating gloves and sleeves. Thus, when seam 

separation is likely, the employee is protected by 
other means. 

Rubber insulating matting is generally laid on the 
floor and is not subject to the type of flexing that 
is likely to cause separation. 

19 The maximum use voltages for individual 
classes of equipment are provided in Table E–4, 
discussed under the summary and explanation for 
paragraph (c)(2)(i), infra. 

about applicable compliance obligations 
specified by the final rule. 

Moreover, employers can often rely 
on the assurances of third parties that 
equipment or test methods meet the 
listed consensus standards. First, OSHA 
expects that employers will typically get 
the assurance of manufacturers that 
electrical protective equipment is 
capable of withstanding the appropriate 
electrical proof tests required by final 
paragraphs (a) and (b). In this regard, an 
employer can simply look for 
equipment labeled as meeting the listed 
consensus standards. Manufacturers 
attest, through such a label, typically 
required by the relevant consensus 
standard, that their equipment passed 
the requisite tests. 

Second, it is OSHA’s understanding 
that many employers, particularly small 
employers, do not test their own 
equipment to determine whether 
employees can use the equipment, as 
required by final paragraph (c). Instead, 
these employers send the equipment to 
an electrical laboratory for testing (see, 
for example, the testimony of Mr. Frank 
Brockman of Farmers Rural Electric 
Cooperative Corporation about the use 
of testing laboratories, Tr. 1301–1302). It 
is OSHA’s understanding that, as a 
matter of practice, such laboratories 
follow the test methods in the 
applicable consensus standards for 
testing a wide range of products (see, for 
example, Ex. 0211).16 To determine 
whether employees can use the 
equipment in accordance with final 
paragraph (c), employers can rely on the 
assurance of these testing laboratories 
that they followed the listed consensus 
standards, as well as the requirements of 
OSHA’s standard. 

OSHA expects that, when consensus 
standards development organizations 
revise their consensus standards, 
manufacturers’ labels will certify that 
the equipment meets the latest 
consensus standards, and that testing 
laboratories will use the test methods in 
the latest consensus standards, rather 
than the consensus standards listed in 
the notes. OSHA is sympathetic to 
concerns that employers, especially 
small businesses, do not have the 
resources to purchase and check 
whether revised consensus standards 
meet the final rule’s performance 
criteria. As discussed previously, an 
employer that does not have the 
resources to purchase and review an 
updated consensus standard (indeed, 
any employer) may request guidance 
from OSHA on whether compliance 

with an updated consensus standard 
would conform to this final rule or bring 
the employer within OSHA’s de 
minimis policy. 

In the final rule, OSHA reworded the 
headings for paragraphs (a), (b), and (c) 
to more accurately reflect the content of 
the respective paragraphs. Paragraph 
(a). Paragraph (a) of § 1926.97 addresses 
the design and manufacture of the 
following types of rubber insulating 
equipment: Blankets, matting, covers, 
line hose, gloves, and sleeves.17 
(Paragraph (b) of § 1926.97 contains 
general requirements for other types of 
insulating equipment (see the 
discussion of this paragraph later in this 
section of the preamble).) Paragraphs (a) 
and (c) of proposed § 1926.97 were 
based on existing § 1910.137(a) and (b); 
however, the proposal added Class 00 
equipment to the classes addressed by 
the existing provisions to reflect the 
coverage of this new class of equipment 
in the consensus standards (Exs. 0048, 
0051). This class of electrical protective 
equipment is used with voltages of 500 
volts or less. OSHA received no 
comments on the proposed addition of 
Class 00 electrical protective equipment. 

Paragraph (a)(1)(i), which is being 
adopted without change from the 
proposal, requires blankets, gloves, and 
sleeves to be manufactured without 
seams. This method of making the 
protective equipment minimizes the 
chance that the material will split. 
Because they are used when workers 
handle energized lines, gloves and 
sleeves are the only defense an 
employee has against electric shock. 
Additionally, the stresses placed on 
blankets, gloves, and sleeves by the 
flexing of the rubber during normal use 
could cause a seam to separate from 
tensile or shear stress. 

The prohibition on seams does not 
apply to the other three types of 
electrical protective equipment covered 
by paragraph (a) (covers, line hose, and 
matting). These types of equipment 
generally provide a more indirect form 
of protection because they insulate the 
live parts from accidental, rather than 
intended, contact. Moreover, they are 
not usually subject to similar amounts 
or types of flexing and, thus, are not 
subject to the same stress.18 

Paragraph (a)(1)(ii), which is being 
adopted with one modification from the 
proposal, requires electrical protective 
equipment to be marked to indicate its 
class and type. The class marking 
indicates the voltage with which the 
equipment can be used; 19 the type 
marking indicates whether the 
equipment is ozone resistant. These 
markings enable employees to know the 
uses and voltages for which the 
equipment is suited. This provision also 
permits equipment to contain other 
relevant markings, for example, the 
manufacturer’s name, the size of the 
equipment, or a notation that the 
equipment is manufactured in 
accordance with the relevant consensus 
standards. 

Proposed paragraphs (a)(1)(ii)(G) and 
(a)(1)(ii)(H) would have required rubber 
insulating equipment ‘‘other than 
matting’’ to be marked as Type I or Type 
II to indicate whether or not it was 
ozone-resistant. Mr. James Thomas, 
President of ASTM International, 
submitted comments recommending 
that the quoted language be deleted 
from these paragraphs because the ‘‘type 
classification denotes the manufacturing 
material being either Nonresistant to 
Ozone (Type I) or Resistant to Ozone 
(Type II) and applies to all [rubber 
insulating equipment], including 
[m]atting’’ (Ex. 0148). 

OSHA agrees that the ASTM 
standards require matting to be marked 
with the type to indicate whether or not 
it is ozone-resistant, and the Agency has 
adopted the commenter’s 
recommendation in the final rule. 

Mr. Leo Muckerheide of Safety 
Consulting Services recommended that 
OSHA require marking the maximum 
use voltage on electrical protective 
equipment, stating: 

Many electrical workers work with 
multiple voltages and are infrequent users of 
electrical protective equipment. Therefore, 
expecting them to remember which class to 
use with which voltage is a potentially 
hazardous problem. This problem can be 
easily eliminated by having the maximum 
use voltage marked on the electrical 
protective equipment. [Ex. 0180] 

OSHA rejects this recommendation. 
First, workers using electrical protective 
equipment receive training that ensures 
that they know which class of 
equipment to use on which voltage. The 
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20 The cuff area is the area near the reinforced 
edge of the glove. 

21 Existing § 1910.137 contains Table I–2 through 
Table I–6, and the proposal did not redesignate 
those tables. The final rule revises all of § 1910.137 
so as to redesignate the tables, starting with Table 
I–1. Consequently, existing Table I–2 corresponds 
to Table I–1 in the final rule, existing Table I–3 
corresponds to Table I–2 in the final rule, existing 
Table I–4 corresponds to Table I–3 in the final rule, 
existing Table I–5 corresponds to Table I–4 in the 
final rule, and existing Table I–6 corresponds to 
Table I–5 in the final rule. 

record demonstrates that most of the 
workers covered by § 1910.269 and 
subpart V are highly trained (see, for 
example, Tr. 1228) and use electrical 
protective equipment to work on 
energized lines on a regular, often daily, 
basis (see, for example, Tr. 394, 889, 
1218–1219). Furthermore, several OSHA 
standards require training for employees 
working on or near exposed energized 
parts, when electrical protective 
equipment would also be required. For 
instance, final §§ 1910.269(a)(2)(ii)(D) 
and 1926.950(b)(2)(iv) require training 
in the use of electrical protective 
equipment for qualified employees 
performing electric power generation, 
transmission, and distribution work. 
Paragraph (c)(2) of § 1910.333 contains a 
similar requirement for workers 
performing other types of general 
industry electrical work. Paragraph 
(b)(2) of § 1926.21 contains training 
requirements for workers performing 
construction work. Although this 
requirement is more general than the 
training requirement in this final 
standard, § 1926.21 requires training in 
OSHA standards applicable to the 
employee’s work environment. 

Second, electrical protective 
equipment meeting the applicable 
consensus standards is manufactured 
with the Class ratings included, but 
generally without labels for maximum 
use voltages. (See, for example, Exs. 
0048, 0049, 0050, 0066, 0067, 0068.) 
Requiring electrical protective 
equipment to be marked with its 
maximum use voltage would likely 
force employers to mark the equipment 
themselves. OSHA believes that the 
permanent class-rating marking placed 
on electrical protective equipment by 
the manufacturer provides adequate 
information and is less likely to wear off 
over the useful life of the equipment 
than any marking put in place by an 
employer. Thus, the Agency concludes 
that a requirement for marking the 
maximum use voltage on electrical 
protective equipment is unnecessary. 

Mr. Frank Owen Brockman, 
representing Farmers Rural Electric 
Cooperative Corporation, recommended 
that OSHA also require that the 
markings include the company testing 
the equipment, the test date, and owners 
of the equipment (Ex. 0173). He did not 
explain how including this additional 
information in the markings would 
better protect employees. Moreover, 
although requiring the employer to note 
the date equipment is tested does 
enhance worker protection, final 
paragraph (c)(2)(xii) of § 1926.97 
addresses this matter by requiring the 
employer to certify that equipment has 
successfully passed the periodic testing 

required by the final rule and by 
requiring this certification to identify 
the equipment that passed the test and 
the date it was tested. OSHA agrees with 
Mr. Brockman that keeping workers 
aware of the date of last testing would 
enhance worker protection. Therefore, 
OSHA revised the language in final 
paragraph (c)(2)(xii) to also require that 
the certification required by the rule be 
made available to employees or their 
authorized representatives. 

It should be noted that, although not 
required, the markings suggested by Mr. 
Muckerheide and Mr. Brockman are 
permitted under paragraph (a)(1)(ii)(I). 

Paragraph (a)(1)(iii) requires all 
markings to be nonconductive and to be 
applied so as not to impair the 
insulating properties of the equipment. 
OSHA did not receive any comments on 
this provision in the proposal and has 
carried it forward without change into 
the final rule. This requirement ensures 
that no marking interferes with the 
protection to be provided by the 
equipment. 

Paragraph (a)(1)(iv), which is being 
adopted without change from the 
proposal, requires markings on gloves to 
be confined to the cuff area.20 As OSHA 
explained in the preamble to the 
proposed rule, markings in other areas 
could possibly wear off (70 FR 34828). 
Moreover, having the markings in one 
place will allow the employee to 
determine the class and type of glove 
quickly. Finally, as discussed later in 
this section of the preamble, final 
paragraph (c)(2)(vii) requires that rubber 
gloves normally be worn under 
protector gloves. Because a protector 
glove is almost always shorter than the 
corresponding rubber glove with which 
it is worn, and because the cuff of the 
protector glove can easily be pulled 
back without removal, it is easy to see 
markings on the cuff portion of the 
rubber glove beneath. Any marking 
provided on the rubber glove in an area 
outside of the cuff could not be seen 
with the protector glove in place. 

Paragraph (a)(2) of final § 1926.97 
contains electrical requirements for 
rubber insulating blankets, matting, line 
hose, gloves, and sleeves. As previously 
discussed, this provision uses 
performance language, and does not 
contain a lengthy discussion of specific 
test procedures. 

Paragraph (a)(2)(i), which is being 
carried forward from the proposed rule, 
requires electrical protective equipment 
to be capable of withstanding the ac 
proof-test voltages in Table E–1 or the 
dc proof-test voltages in Table E–2 of 

the standard.21 The proof-test voltages 
listed in these tables have been derived 
from the current ASTM standards, 
which also contain detailed test 
procedures that can be used to 
determine whether electrical protective 
equipment is capable of withstanding 
these voltages. As previously discussed, 
these details were not included in the 
proposed rule, and this approach is 
being carried forward in the final rule. 
Paragraph (a)(2)(i)(A) replaces those 
details with a performance-oriented 
requirement that any proof test can be 
used as long as it reliably indicates that 
the equipment can withstand the proof- 
test voltage involved. 

Mr. Muckerheide with Safety 
Consulting Services stated that the 
standard for rubber insulating gloves, 
ASTM D120, lists a 280-millimeter 
glove instead of the 267-millimeter 
glove listed in Table E–1 in the 
proposed rule (Ex. 0180). He 
recommended making OSHA’s standard 
consistent with the ASTM standard or 
explaining the difference in the 
standard. 

OSHA is revising Table E–1 from the 
proposal in response to this comment. 

OSHA based proposed Table E–1 on 
Table I–2 in existing § 1910.137, which, 
in turn, was based on the 1987 edition 
of ASTM D120. Section 10.3.1 of ASTM 
D120–1987 lists four standard lengths 
for Class 0 rubber insulating gloves: 279, 
356, 406, and 457 millimeters. Table 2 
in that edition, however, listed 267 
millimeters as the shortest length glove 
even though the shortest standard 
length was 279 millimeters. 

Unlike the 1987 edition of the 
consensus standard, the latest edition, 
ASTM D120–2009, rounds up the 
standard metric sizes. Thus, the relevant 
consensus standards for rubber 
insulating gloves list four standard sizes 
of 280, 360, 410, and 460 millimeters for 
Classes 00, 0, 1, 2, 3, and 4 gloves. The 
table in the 2009 edition of the 
consensus standard corresponding to 
Table 2 in the 1987 edition lists a 280- 
millimeter glove as the shortest one. 

Based on this information, OSHA 
concludes that the appropriate length 
for the shortest glove is 280 millimeters. 
In addition, the Agency does not 
consider the difference between the 280- 
millimeter length recommended by Mr. 
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22 Atmospheric conditions might invalidate the 
test results at the clearances specified in Table E– 
3. For instance, under certain atmospheric 
conditions, the air between the water inside and 
outside the glove, which forms the two electrodes, 
might flash over, and thereby invalidate the test 
results and damage the glove. As another example, 
some atmospheric conditions can lead to excessive 
corona and the formation of ozone that ventilation 
cannot sufficiently dissipate. To account for these 
atmospheric conditions, final Table E–3 contains a 
note that provides that, if atmospheric conditions 
make these clearances impractical, the clearances 
may be increased by a maximum of 25 mm. (1 in.). 

23 ASTM F819–10, Standard Terminology 
Relating to Electrical Protective Equipment for 
Workers, which is listed in the note following 
paragraph (a)(3)(ii)(B), defines ‘‘ozone cutting and 
checking’’ as: ‘‘Cracks produced by ozone in a 
material under mechanical stress.’’ 

Muckerheide and the 267-millimeter 
proposed length to be substantial. The 
1987 and 2009 editions of the consensus 
standard each permit a glove to vary 
from the standard length by as much as 
13 millimeters. Thus, a 280-millimeter 
glove can be as short as 267 millimeters. 
However, to ensure consistency with the 
latest consensus standard, OSHA is 
adopting, in Table E–1, both the 280- 
millimeter glove length in place of the 
proposed 267-millimeter length and the 
rounded-up metric sizes, as listed in the 
latest edition of the consensus standard. 

Paragraph (a)(2)(i)(B), which is being 
adopted as proposed, requires the proof- 
test voltage to be applied continuously 
for 1 minute for insulating matting and 
3 minutes for other insulating 
equipment. These times are derived 
from on the proof-test times given in the 
ASTM design standards and are 
appropriate for testing the design 
capabilities of electrical protective 
equipment. 

Paragraph (a)(2)(i)(C), which is being 
adopted as proposed, requires rubber 
insulating gloves to be capable of 
withstanding the ac proof-test voltage 
indicated in Table E–1 of the standard 
after a 16-hour water soak. If rubber 
insulating gloves absorb water, a 
reduction in insulating properties will 
result. Electrical work is sometimes 
performed in the rain, and an 
employee’s perspiration is often present 
while the gloves are in use, so water 
absorption is a critical property. The 
soak test is needed to ensure that rubber 
insulating gloves can withstand the 
voltage involved under these 
conditions. 

It should be noted that the soak test 
is a separate test from the initial proof 
test. Gloves must be capable of passing 
both tests. 

Paragraph (a)(2)(ii), which is being 
adopted as proposed, prohibits the 60- 
hertz ac proof-test current from 
exceeding the values specified in Table 
E–1 at any time during the test period. 
The currents listed in the table have 
been taken from ASTM D120–09. This 
provision in the final rule is important 
because, when an ac proof test is used 
on gloves, the resulting proof-test 
current gives an indication of the 
validity of the gloves’ make-up, the 
dielectric constant of the type of 
material used, its thickness, and the 
total area under test. 

Under paragraph (a)(2)(ii)(A), which 
is being adopted without change from 
the proposal, the maximum current for 
ac voltages at frequencies other than 60 
hertz is computed from the direct ratio 
of the frequencies. This provision 
ensures that maximum current is 
equivalent for varying frequencies. 

Paragraph (a)(2)(ii)(B), which is being 
adopted as proposed, specifies that 
gloves to be tested be filled with and 
immersed in water to the depth given in 
Table E–3 and that water be added to or 
removed from the glove as necessary to 
ensure that the water level is the same 
inside and outside the glove. Table E– 
3 is derived from ASTM D120 and is 
valid for the proof-test currents listed in 
Table E–1. During the ac proof test, a 
gloves is filled with, and immersed in, 
water, and the water inside and outside 
the glove forms the electrodes. The ac 
proof-test current is dependent on the 
length of the portion of the glove that is 
out of the water. Because the proof-test 
current is a function of immersion 
depth, it is important to specify the 
depth in the rule.22 

Paragraph (a)(2)(ii)(C) requires that, 
after the 16-hour water soak specified in 
paragraph (a)(2)(i)(C), the 60-hertz 
proof-test current not exceed the values 
given in Table E–1 by more than 2 
milliamperes. The allowable proof-test 
current must be increased for proof tests 
on gloves after a 16-hour water soak 
because the gloves absorb a small 
amount of water, which results in 
slightly increased current during the 
test. The final rule was derived from 
ASTM D120, which allows an increase 
in the proof-test current of 2 
milliamperes. If the proof-test current 
increases more than 2 milliamperes, it 
indicates that the gloves absorbed too 
much water. OSHA has revised this 
provision in the final rule to indicate 
more clearly that it is a requirement 
rather than an exception. 

Paragraph (a)(2)(iii), which is being 
adopted without change from the 
proposed rule, prohibits electrical 
protective equipment that has been 
subjected to a minimum breakdown 
voltage test from being used to protect 
employees from electrical hazards. The 
relatively high voltages used in testing 
electrical protective equipment for 
minimum breakdown voltage can 
damage the insulating material under 
test (even if the equipment passes). The 
intent of this rule is to prohibit the use 
of equipment that has been tested for 
minimum breakdown voltage under 

conditions equivalent to those in the 
ASTM standards, because minimum 
breakdown tests are destructive. Such 
tests are performed only on equipment 
samples that are to be discarded. 

Paragraph (a)(2)(iv), which is being 
adopted as proposed, requires ozone- 
resistant material (Type II) to be capable 
of withstanding an ozone test that can 
reliably indicate that the material will 
resist ozone exposure in actual use. 
Standardized ozone tests are given in 
the ASTM specifications listed in the 
note following paragraph (a)(3)(ii)(B), 
and compliance with these 
specifications will be deemed 
compliance with this OSHA 
requirement. Around high-voltage lines 
and equipment, a luminous discharge, 
called electric corona, can occur due to 
ionization of the surrounding air caused 
by a voltage gradient that exceeds a 
certain critical value. The blue corona 
discharge is accompanied by a hissing 
noise and by ozone, which can cause 
damage to certain types of rubber 
insulating materials. Therefore, when 
there is a chance that ozone may be 
produced at a work location, electrical 
protective equipment made of ozone- 
resistant material is frequently used. 
The final rule ensures that ozone- 
resistant material will, in fact, be 
resistant to the deteriorating effects of 
the gas. The final rule also provides that 
visible signs of ozone deterioration, 
such as checking, cracking, breaks, and 
pitting, are evidence of failure to meet 
the requirements for ozone-resistant 
material.23 

Paragraph (a)(3) addresses the 
workmanship and finish of electrical 
protective equipment. Because physical 
irregularities can interfere with the 
insulating properties of the equipment 
and thus reduce the protection it 
affords, paragraph (a)(3)(i) prohibits the 
presence of physical irregularities that 
can adversely affect the insulating 
properties of the equipment and that 
can be detected by the tests or 
inspections required under other 
provisions in § 1926.97. In the final rule, 
OSHA has revised the language for this 
provision to clarify that ‘‘harmful 
physical irregularities’’ (the term used 
in the proposal) means ‘‘physical 
irregularities that can adversely affect 
the insulating properties of the 
equipment.’’ 

OSHA recognizes that some minor 
irregularities are nearly unavoidable in 
the manufacture of rubber goods, and 
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24 See the extended discussion, earlier in this 
section of the preamble, on how to address future 
revisions of the listed consensus standards, as well 
as earlier versions of the listed consensus standards. 

these imperfections may be present in 
the insulating materials without 
significantly affecting the insulation. 
Paragraph (a)(3)(ii), which is being 
adopted without change from the 
proposal, describes the types of 
imperfections that are permitted. Even 
with these imperfections, electrical 
protective equipment must be capable of 
passing the electrical tests specified in 
paragraph (a)(2). 

Since paragraph (a) of final § 1926.97 
is written in performance-oriented 
language, OSHA has included a note at 
the end of the paragraph stating that 
rubber insulating equipment meeting 
the requirements of the listed ASTM 
standards will be deemed in compliance 
with the performance requirements of 
final § 1926.97(a). This list of ASTM 
standards references the latest revisions 
of those documents. The Agency has 
reviewed the referenced ASTM 
standards and has found them to 
provide suitable guidance for 
compliance with the performance 
criteria of § 1926.97(a).24 

Paragraph (b). Paragraph (b) of final 
§ 1926.97 addresses electrical protective 
equipment other than the rubber 
insulating equipment addressed in 
paragraph (a). Equipment falling under 
this paragraph includes plastic guard 
equipment, insulating barriers, and 
other protective equipment intended to 
provide electrical protection to 
employees. 

Mr. Steven Theis, representing MYR 
Group, requested that OSHA clarify that 
equipment complying with the ASTM 
and IEEE consensus standards 
mentioned in the proposal would 
constitute compliance with the final 
rule (Ex. 0162). In the proposal, OSHA 
pointed to ASTM F712. OSHA has 
reviewed ASTM F712–06 (2011) and 
has found that it provides suitable 
guidance for plastic guard equipment 
that employers can use to comply with 
final § 1926.97(b). To clarify the 
standard, OSHA has added a new note 
to paragraph (b) to indicate that OSHA 
will consider plastic guard equipment to 
conform to the performance 
requirements of paragraph (b) if it 
meets, and is used in accordance with, 
ASTM F712–06 (2011). 

In the proposal, the Agency also 
pointed to IEEE Std 516, Guide for 
Maintenance Methods on Energized 
Power Lines, as support for the electrical 
criteria in proposed paragraph (b). The 
Agency has not referenced this 
consensus standard in the final rule. 

The IEEE standard does not contain 
specifications or test methods for 
electrical protective equipment. Instead, 
that consensus standard contains work 
methods for live-line work, including 
criteria for evaluating insulating tools 
and equipment. The Agency notes that 
the criteria for evaluating insulating 
tools and equipment specified in the 
IEEE standard are equivalent to the 
design criteria for electrical protective 
equipment contained in paragraph (b) in 
the final rule. 

Paragraph (b)(1), which is being 
adopted without substantive change 
from the proposed rule, requires 
electrical protective equipment to be 
capable of withstanding any voltage that 
might be imposed on it. The voltage that 
the equipment must withstand includes 
transient overvoltages, as well as the 
nominal voltage that is present on an 
energized part of an electric circuit. 
Equipment withstands a voltage if it 
maintains its integrity without flashover 
or arc through. 

Equipment conforming to a national 
consensus standard for that type of 
equipment will generally be considered 
as complying with this rule if that 
standard contains proof testing 
requirements for the voltage involved. 
In the proposal, OSHA considered 
accepting electrical protective 
equipment that was capable of passing 
a test equivalent to that described in 
ASTM F712 or IEEE Std 516 for types 
of equipment not addressed by any 
consensus standard. OSHA invited 
comments on whether these standards 
contain suitable test methods and 
whether equipment passing those tests 
should be acceptable under the OSHA 
standard. 

Rulemaking participants generally 
agreed that the consensus standards 
provide suitable guidance for the 
equipment they addressed. (See, for 
example, Exs. 0162, 0230.) For instance, 
IBEW stated: 

The test methods referenced in these 
standards are suitable for the types of 
equipment they are designed for . . . [This] 
equipment [has] proven to be acceptable for 
use in this industry. [Ex. 0230] 

Mr. Steven Theis of MYR Group agreed 
that the ‘‘specified standards contain 
suitable test methods’’ (Ex. 0162). 

As noted previously, OSHA has 
reviewed ASTM F712–06 (2011) and 
found that it provides suitable guidance 
for compliance with final paragraph (b). 
The Agency has included a note in the 
final rule to indicate that plastic guard 
equipment is deemed to conform to the 
performance requirements of paragraph 
(b) if the equipment conforms to that 
consensus standard. 

ASTM maintained that none of the 
ASTM standards listed in the proposed 
standard contain an impulse test 
method for transient overvoltages (Ex. 
0148). The organization recommended 
that the final rule reflect the current 
referenced consensus standards. 

ASTM misconstrues paragraph (b)(1) 
of the final rule. Paragraph (b)(1) of the 
final rule does not require impulse 
testing as ASTM alleges. Rather, it is a 
performance requirement that 
equipment be capable of withstanding 
both the steady-state voltages and 
transient (or impulse) overvoltages, to 
which it will be subjected. Both types of 
voltages can appear across the 
equipment during use. (See the 
summary and explanation for final 
§ 1926.960(c)(1), later in this section of 
the preamble, for a discussion of 
maximum transient overvoltages that 
can appear on electric power lines and 
equipment.) 

The typical test method contained in 
the ASTM standards for determining 
minimum breakdown voltage (or 
withstand voltage) requires testing at 
substantially higher voltages than those 
on which the equipment will be used. 
(See, for example, Exs. 0048, 0053, 
0071.) In addition, minimum 
breakdown voltage testing is performed 
using a steadily rising ac voltage, in 
contrast to impulse testing, in which the 
overvoltage is applied for a very short 
period (id.). As noted in IEEE Std 516– 
2009, the existing standards for 
insulating tools and equipment do not 
address whether equipment passing the 
ac withstand voltage tests in those 
standards will also withstand transient 
voltage stresses (Ex. 0532). However, the 
IEEE standard suggests the use of a 1.3 
ratio to convert ac withstand voltages to 
impulse, or transient, voltages (id.). 
While the IEEE standard notes that 
research in this area is ongoing, OSHA 
concludes that, in the absence of better 
information, employers may rely on this 
ratio and multiply the ac minimum 
breakdown voltage for protective 
equipment by this value to determine if 
that equipment can withstand the 
expected transient overvoltages on 
energized circuits. For example, 
insulating equipment with a minimum 
breakdown, or withstand, voltage of 
20,000 volts is capable of withstanding 
a maximum transient overvoltage of 
26,000 volts. This equipment would be 
acceptable for use to protect employees 
from phase-to-ground exposures on a 
circuit operating at 15-kilovolt, phase- 
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25 The maximum impulse voltage for this 
equipment is 20 kilovolts times 1.3, or 26 kilovolts. 
The maximum phase-to-ground use voltage for the 
equipment is 26 kilovolts divided by the maximum 
transient overvoltage in kilovolts, or 8.7 kilovolts. 
The phase-to-phase circuit voltage for this exposure 
is 8.7 kilovolts times √3, or 15 kilovolts. 

26 This is the definition of ‘‘overvoltage,’’ for 
which ‘‘transient overvoltage’’ is a synonym. 

27 The proposal noted that there were two ASTM 
standards addressing plastic guard equipment, 
F712, which contained test methods, and F968, 
which contained specifications (70 FR 34829– 
34830, June 15, 2005). ASTM has since combined 
those two standards into a single one, F712–06 
(2011), which contains both test methods and 
specifications for plastic guard equipment. 

28 Table 2 in ASTM F711–02 sets maximum 
leakage current for different types of rod and tube 
used in live-line tools (Ex. 0053). The highest value 
in this table is 14 microamperes. A note to the table 
provides that, for special applications, the 
maximum acceptable leakage current is twice the 
value listed in the table, so that 28 microamperes 
is the highest acceptable leakage current. The 
voltage applied during this test is 50 kilovolts. 
Thus, the maximum current is less than 1 
microampere per kilovolt. 

29 It should be noted that the equipment current 
requirement contained in paragraph (b)(2) does not 
apply to rubber insulating equipment, which is 
covered by paragraph (a). 

to-phase, with a 3.0 per unit maximum 
transient overvoltage.25 

The Alabama Rural Electric 
Association of Cooperatives, requested 
that OSHA provide a definition of 
‘‘transient overvoltage’’ and a suggested 
method of calculation (Ex. 0224). 

IEEE Std 516–2009 contains the 
following suitable guidance (although, 
as stated earlier, the standard does not 
contain specifications or test methods 
for electrical protective equipment). 
First, the IEEE standard contains the 
industry-recognized definition of 
‘‘transient overvoltage,’’ which reads as 
follows: 

Voltage that exceeds the maximum 
operating line-to-ground voltage. This voltage 
may be the result of a transient or switching 
surge. [Ex. 0532 26] 

Second, the IEEE consensus standard 
contains methods of determining the 
maximum transient overvoltage on an 
electric power generation, transmission, 
or distribution system and, as noted 
earlier, discusses comparing the ability 
of insulation equipment to withstand a 
transient overvoltage based on its ability 
to withstand voltages under more 
typical testing conditions (Ex. 0532). 
OSHA has not duplicated this 
information in § 1926.97. It is 
copyrighted information that is publicly 
available. However, OSHA concludes 
that the IEEE standard provides suitable 
guidance that can assist employers in 
complying with paragraph (b)(1) and 
has added a reference to that consensus 
standard in the note following that 
paragraph in the final rule. 

The proposed rule invited comments 
on the need to set specific electrical 
performance values in the standard and 
on whether the electrical test criteria in 
ASTM F968 27 (which were summarized 
in Table IV–1 and Table IV–2 of the 
preamble to the proposal (70 FR 34830)) 
could be applied to all types of 
electrical protective equipment covered 
by proposed paragraph (b). IBEW 
commented that the test values and use 
values in ASTM F968 are appropriate 
for electrically insulating plastic guard 

equipment, but suggested that the 
values are not suitable for other types of 
equipment because plastic guard 
equipment is designed to perform 
differently than other types of electrical 
protective equipment (Ex. 0230). Based 
on the IBEW comment, OSHA has not 
included in the final rule the values 
from Table IV–1 and Table IV–2. 
Moreover, since the final rule is written 
in performance terms, inclusion of 
values like those included in these 
tables is unnecessary. 

Final paragraph (b)(2) addresses the 
properties of insulating equipment that 
limit the amount of current to which an 
employee is exposed. Paragraph 
(b)(2)(i), which is being adopted without 
change from the proposal, requires 
electrical protective equipment used as 
the primary insulation of employees 
from energized parts to be capable of 
passing a test for current (that is, a proof 
test) when subjected to the highest 
nominal voltage on which the 
equipment is to be used. Paragraph 
(b)(2)(ii), which is also being adopted as 
proposed, provides that during the test, 
the equipment current may not exceed 
1 microampere per kilovolt of phase-to- 
phase applied voltage. This requirement 
will prevent dangerous electric shock to 
employees by prohibiting use of both 
poor insulating materials and good 
insulating materials that are 
contaminated with conductive 
substances (for example, fiberglass- 
reinforced plastic coated with a 
conductive finish). The limit for current 
has been derived from IEEE Std 516, 
and OSHA believes such a limit is 
reasonable and appropriate. 

In the preamble to the proposed rule, 
the Agency invited comments on 
whether another value would better 
protect employees. IBEW commented on 
this issue as follows: 

The IEEE Standard 516 limit of 1 
microampere per kilovolt of phase-to-phase 
applied voltage is appropriate for testing 
equipment used for primary insulation of 
employees from energized parts. This limit 
has apparently worked to keep inferior 
protective equipment of[f] the market. [Ex. 
0230] 

One commenter was concerned that 
the proposed current limit might not 
protect employees in the event that a 
fault occurred (Ex. 0126). OSHA 
believes that this concern is unfounded. 
During a fault, the voltage on a circuit 
typically falls, and the equipment 
current would fall with it. Although it 
is possible that transient overvoltages 
may occur, either during a fault on an 
adjacent phase or during switching 
operations, such overvoltages are 
extremely short in duration, and the 
possible resulting increase in equipment 

current should not prove life- 
threatening to employees. 

ASTM stated that the only one of its 
standards that includes a 1- 
microampere per kilovolt requirement is 
ASTM F712 on plastic guard equipment 
(Ex. 0148). The organization 
recommended that OSHA limit this 
provision to this type of equipment. 

OSHA is not adopting ASTM’s 
recommendation. The Agency notes that 
ASTM F712 is not the only ASTM 
standard that limits equipment current 
to values less than 1 microampere per 
kilovolt of test voltage. ASTM F711, 
Standard Specification for Fiberglass- 
Reinforced Plastic (FRP) Rod and Tube 
Used in Live Line Tools, limits 
maximum current during the dielectric 
testing prescribed in that standard to 
values substantially less than 1 
microampere per kilovolt of test voltage 
(Ex. 0053).28 Further, as noted 
previously, this limit has been derived 
from IEEE Std 516. Thus, OSHA 
concludes that the 1-microampere limit 
is reasonable and appropriate.29 

Note 1 to paragraph (b)(2), which is 
being adopted without substantive 
change from the proposal, emphasizes 
that this paragraph applies to equipment 
that provides primary insulation from 
energized parts, which is consistent 
with the plain language of paragraph 
(b)(2)(i). The note also clarifies that 
paragraph (b)(2) does not apply to 
equipment used for secondary 
insulation or equipment used for brush 
contact only. OSHA considers primary 
insulation to be the insulation that is 
placed directly between an employee 
and an energized part or, for live-line 
barehand work, between an employee 
and ground. Insulation that 
supplements the primary insulation, for 
example, a second form of insulation 
placed between the employee and 
ground (in addition to the primary 
insulation), is secondary insulation. 

Note 2 to paragraph (b)(2), which is 
being adopted without change from the 
proposal, provides that when equipment 
is tested with ac voltage, the current 
measured during the test consists of 
three components: (1) Capacitive 
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30 Depending on the configuration of the system, 
an employee could be isolated from two of the 
phases on the pole by approaching one of the 
outside phase conductors and working on it from 
a position where there is no possibility of coming 
too close to the other two phase conductors. 
Isolation of the employee may be impossible for 
some line configurations. 

31 It should be noted that, until the multiphase 
exposure has actually been removed, the phase-to- 
phase voltage remains the maximum use voltage. 
Thus, the maximum use voltage of any insulation 
used to ‘‘remove phase-to-phase exposure’’ must be 
greater than or equal to the phase-to-phase voltage 
on the system. 

current caused by the dielectric 
properties of the equipment being 
tested, (2) conduction current through 
the equipment, and (3) leakage current 
passing along the surface of the 
equipment. The conduction current is 
negligible for materials typically used in 
insulating equipment, and the leakage 
current should be small for clean, dry 
insulating equipment. The capacitive 
component usually predominates when 
insulating equipment is tested in good 
condition. 

OSHA expects that the tests required 
under final paragraphs (b)(1) and (b)(2) 
will normally be performed by the 
manufacturer during the design process 
and periodically during the 
manufacturing process. The Agency 
recognizes, however, that some 
employers might want to use equipment 
that is made of insulating materials but 
that was not intended by the 
manufacturer to be used as insulation. 
For example, a barrier made of rigid 
plastic may be intended for use as a 
general purpose barrier. An employer 
could test the barrier under paragraphs 
(b)(1) and (b)(2), and, if the equipment 
passes the tests, it would be acceptable 
for use as insulating electrical protective 
equipment. 

Paragraph (c). Although existing 
construction standards do not contain 
provisions for the care and use of 
insulating equipment, OSHA believes 
provisions of this type can contribute 
greatly to employee safety. Electrical 
protective equipment is, in large part, 
manufactured in accordance with the 
latest ASTM standards. This would 
probably be the case even in the absence 
of OSHA regulation. However, improper 
use and care of this equipment can 
easily reduce, or even eliminate, the 
protection afforded by this equipment. 
Therefore, OSHA proposed to add new 
requirements for the in-service care and 
use of electrical protective equipment to 
the design standards already contained 
in existing § 1926.951(a)(1). These new 
provisions are being adopted in the final 
rule and will help ensure that these 
safety products retain their insulating 
properties. 

Paragraph (c)(1), which is being 
adopted without change from the 
proposal, requires electrical protective 
equipment to be maintained in a safe 
and reliable condition. This general, 
performance-oriented requirement, 
which applies to all equipment 
addressed by final § 1926.97, helps 
ensure that employees are fully 
protected from electric shock. 

Detailed criteria for the use and care 
of specific types of electrical protective 
equipment are contained in the 
following ASTM standards: 

ASTM F478–09, Standard Specification for 
In-Service Care of Insulating Line Hose and 
Covers. 

ASTM F479–06 (2011), Standard 
Specification for In-Service Care of 
Insulating Blankets. 

ASTM F496–08, Standard Specification for 
In-Service Care of Insulating Gloves and 
Sleeves. 

The requirements in final paragraph 
(c)(2) are derived from these standards. 

Paragraph (c)(2) applies only to rubber 
insulating blankets, covers, line hose, 
gloves, and sleeves. No consensus 
standards address the care and use of 
other types of electrical protective 
equipment. Whereas the material design 
specifications for rubber insulating 
matting is addressed in § 1926.97(a), the 
in-service care of this matting is not 
covered by any ASTM standard or by 
existing § 1910.137(b)(2). This type of 
equipment is generally permanently 
installed to provide supplementary 
protection against electric shock. 
Employees stand on the matting, and 
they are insulated from the floor, which 
is one of the grounds present in the 
work area. This provides a degree of 
protection from phase-to-ground electric 
shock. Because this type of equipment 
is normally left in place after it is 
installed, and because it is not relied on 
for primary protection from electric 
shock (the primary protection is 
provided by other insulating equipment 
or by insulating tools), it does not need 
to be tested on a periodic basis and need 
not be subject to the same careful 
inspection before use that other 
insulating equipment must receive. It 
should be noted, however, that rubber 
insulating matting is still required to be 
maintained in a safe, reliable condition 
under paragraph (c)(1). 

In final paragraph (c)(2)(i) and Table 
E–4, which are being adopted without 
substantive change from the proposal, 
OSHA is incorporating the margins of 
safety recognized in the ASTM 
standards by restricting the use of 
insulating equipment to voltages lower 
than the proof-test voltages given in 
Table E–1 and Table E–2. The rubber 
insulating equipment addressed in 
§ 1926.97(a) is to be used at lower 
voltages than the voltages the 
equipment is designed to withstand. For 
instance, although Class 4 equipment is 
currently designed to be capable of 
withstanding voltages of up to 40 
kilovolts, the maximum use voltage for 
such equipment is 36 kilovolts (see also, 
for example, ASTM F496 on the care 
and use of rubber insulating gloves and 
sleeves). The use of insulating 
equipment at voltages less than the 
actual breakdown voltage provides a 
margin of safety for the employee. 

The maximum use voltage for class 3 
equipment in Table E–4 in the final rule 
is being corrected to 26,500. OSHA 
proposed that the maximum use voltage 
for this class of equipment be 26,000. 
OSHA intended this cell in the 
proposed table to read 26,500, as it is in 
Table I–5 in existing § 1910.137 and in 
the applicable consensus standards, but 
an inadvertent error in printing resulted 
in the wrong number being entered in 
the table. 

In the proposed rule, Note 1 to Table 
E–4 explained how the maximum use 
voltage of electrical protective 
equipment varies depending on whether 
multiphase exposure exists. In the 
general case, electrical protective 
equipment must be rated for the full 
phase-to-phase voltage of the lines or 
equipment on which work is being 
performed. This requirement ensures 
that employees are protected against the 
most severe possible exposure, that is, 
contact between one phase conductor 
and another. However, if the employee 
is only exposed to phase-to-ground 
voltage, then the electrical protective 
equipment selected can be based on this 
lower voltage level (nominally, the 
phase-to-phase voltage divided by √3). 
For example, a three-phase, solidly 
grounded, Y-connected overhead 
distribution system could be run as 
three phase conductors with a neutral or 
as three single-phase circuits with one 
phase conductor and a neutral each. If 
only one phase conductor is present on 
a pole, there is no multiphase exposure. 
If all three phase conductors are present, 
the multiphase exposure can be 
removed by insulating two of the phases 
or by isolating two of the phases.30 After 
the insulation is in place or while the 
employee is isolated from the other two 
phase conductors, there is no 
multiphase exposure, and electrical 
protective equipment rated for the 
phase-to-ground voltage could be 
used.31 

In the proposal, the Agency requested 
information about whether employees 
can be insulated or isolated from 
multiphase exposure to ensure safe use 
of electrical protective equipment. The 
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comments generally supported the note 
to proposed Table E–4 and previously 
codified in Table I–5 in existing 
§ 1910.137. (See, for example, Exs. 0155, 
0175, 0177, 0227.) Mr. Charles Kelly of 
EEI explained: 

[T]he typical practice in the industry is for 
employees to cover the first phase from a 
position where the other phases cannot be 
reached. This practice isolates employees 
from multiphase exposure. Thus, the use of 
phase-to-ground voltage-rated equipment is 
safe. 

Many utilities use a class of equipment 
which is rated for the phase to ground 
voltage and rely on isolation and, to a lesser 
extent, cover-up equipment, to remove the 
potential for a multiphase exposure. 
Multiphase exposure is always avoided 
regardless of whether protective equipment 
(gloves or gloves and sleeves) is rated for the 
phase to phase voltage. Outside of rubber 
blankets, cover-up equipment is considered 
secondary protection against brush contact. 
Isolation from phases different than the one 
being worked on has always and will 
continue to be the primary form of defense 
against a phase to phase contact. The 
administrative control of cover on the way in 
and uncover on the way out ensures the 
cover-up equipment is placed from a position 
which isolates the worker. A worker will 
always cover the first phase from a position 
where he cannot reach the other 
phases. . . . 

The terminology for maximum use voltage 
in ASTM F–819 has always recognized this 
work practice: Thus, the ability to use phase 
to ground voltage rated equipment is 
considered by the industry to be both 
prudent and safe. [Ex. 0227; emphasis 
included in original] 

Mr. Thomas Taylor of Consumers 
Energy agreed that these practices 
isolate employees from multiphase 
exposure so that using equipment based 
on the phase-to-ground voltage is safe 
(Ex. 0177). Ms. Salud Layton of the 
Virginia, Maryland & Delaware 
Association of Electric Cooperatives 
similarly believed that using isolating 
work practices can minimize employee 
exposure. She stated that, while 
‘‘isolation or insulation of the employee 
from differing potentials in the work 
zone is limited to the ability of the 
insulating equipment to cover exposed 
parts,’’ work practices can greatly 
minimize employee exposure (Ex. 
0175). 

IBEW did not specifically object to the 
language in the note to proposed Table 
E–4, but cautioned: 

To ensure a worker is isolated from contact 
to an energized circuit, the isolating device 
has to physically prohibit the worker from 
making contact, and the device has to 
maintain the electrical integrity of the 
energized circuit. Although the isolating 
device does not need to be permanent, the 
device should have the physical strength to 
ensure isolation in the case of a slip or fall, 

and other types of unintentional movements. 
[Ex. 0230] 

The union also maintained that ‘‘the 
insulating value of the equipment 
would have to be . . . rated at the 
phase-to-phase voltage of the circuit 
being worked’’ (id.). 

Another commenter, however, 
objected to the preamble statements that 
permitted using phase-to-ground rated 
insulation, stating: ‘‘Industry practice 
has always been to use protective 
equipment rated for the phase-to-phase 
rms voltage’’ (Ex. 0184). 

After considering the rulemaking 
record on this issue, OSHA concludes 
that the note to proposed Table E–4 is 
necessary and appropriate and has 
carried it forward into the final rule 
without substantive change. The 
comments broadly supported the 
proposed note. In addition, the note is 
identical to Note 1 to Table I–5 of 
existing § 1910.137. As observed by the 
commenters, when multiphase exposure 
has been removed, by either isolating or 
insulating the employee, the worker is 
adequately protected against electric 
shock from the remaining phase-to- 
ground exposure by using phase-to- 
ground rated electrical protective 
equipment. The extent to which the 
note was supported contradicts the 
comment that industry practice is to use 
phase-to-phase rated electrical 
protective equipment. To address 
IBEW’s concerns, OSHA emphasizes 
that any insulation used to remove 
multiphase exposure must adequately 
protect workers carrying out their tasks 
from factors that could negate the 
insulation’s purpose. These factors 
include, among other things, worker 
movements such as reaching for tools, 
adjusting clothing or personal protective 
equipment, and slips and falls. Finally, 
OSHA agrees with IBEW that insulation 
used to protect employees from phase- 
to-phase exposure must be rated for the 
phase-to-phase exposure. After all, until 
this protective equipment is installed, 
there is phase-to-phase exposure. 

Paragraph (c)(2)(ii), which is being 
adopted substantially as proposed, 
requires insulating equipment to be 
visually inspected before use each day 
and immediately after any incident that 
can reasonably be suspected of causing 
damage. In this way, obvious defects 
can be detected before an accident 
occurs. Possible damage-causing 
incidents include exposure to corona 
and direct physical damage. 
Additionally, rubber gloves must be 
subjected to an air test, along with the 
visual inspection. In the field, this test 
usually consists of rolling the cuff 
towards the palm so that air is 

entrapped within the glove. In a testing 
facility, a mechanical inflater is 
typically used. In either case, punctures 
and cuts can easily be detected. The 
note following paragraph (c)(2)(ii) 
indicates that ASTM F1236–96 (2012), 
Standard Guide for Visual Inspection of 
Electrical Protective Rubber Products, 
contains information on how to inspect 
rubber insulating equipment and 
descriptions and photographs of 
potential irregularities in the 
equipment. 

Electrical protective equipment could 
become damaged during use and lose 
some of its insulating value. Final 
paragraph (c)(2)(iii), which is being 
adopted without substantive change 
from the proposal, lists types of damage 
that cause the insulating value of rubber 
insulating equipment to drop, for 
example, a hole, tear, puncture, or cut, 
or an embedded foreign object. The 
equipment may not be used if any of the 
defects listed here or in paragraph 
(c)(2)(iii), or any other defect that 
damages its insulating properties, is 
present. 

Defects other than those listed in 
paragraph (c)(2)(iii) might develop 
during use of the equipment and could 
also affect the insulating or mechanical 
properties of the equipment. If such 
defects are found, paragraph (c)(2)(iv), 
which is being adopted without change 
from the proposal, requires the 
equipment to be removed from service 
and tested in accordance with other 
requirements in paragraph (c)(2). The 
results of the tests will determine if it 
is safe to return the items to service. 

Foreign substances on the surface of 
rubber insulating equipment can 
degrade the material and lead to damage 
to the insulation. Paragraph (c)(2)(v), 
which is being adopted as proposed, 
requires the equipment to be cleaned as 
needed to remove any foreign 
substances. 

Over time, certain environmental 
conditions can also cause deterioration 
of rubber insulating equipment. Final 
paragraph (c)(2)(vi), which is being 
adopted without substantive change 
from the proposal, requires insulating 
equipment to be stored so that it is 
protected from damaging conditions and 
substances, such as light, temperature 
extremes, excessive humidity, and 
ozone. This requirement helps the 
equipment retain its insulating 
properties as it ages. OSHA has replaced 
the proposed term ‘‘injurious substances 
and conditions’’ with ‘‘damaging 
substances and conditions’’ to make it 
clear that the equipment must be 
protected from substances and 
conditions that might damage it rather 
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32 ASTM F496–08 contains an identical 
requirement in Section 8.7.4. 

33 The thickness of the rubber increases with 
increasing class of rubber insulating glove (for 
example, from Class 0 to Class 1). 

than substances and conditions that 
could injure workers. 

In connection with this requirement, 
the Agency does not believe that it is 
safe to store equipment on trucks for 
extended periods between use if such 
storage would expose the equipment to 
extremes of temperature or humidity. It 
may be necessary, under some 
circumstances, to store equipment 
indoors during prolonged periods when 
employees are not using the equipment. 
Workers are dependent upon electrical 
protective equipment for their safety, 
and all reasonable means of protecting 
it from unnecessary damage must be 
employed. 

Rubber insulating gloves are 
particularly sensitive to physical 
damage during use. Through handling 
conductors and other electrical 
equipment, an employee can damage 
the gloves and lose the protection they 
provide. For example, a sharp point on 
the end of a conductor could puncture 
the rubber. To protect against damage, 
protector gloves (made of leather) are 
worn over the rubber gloves. Paragraph 
(c)(2)(vii) recognizes the extra protection 
afforded by leather gloves and requires 
their use over rubber gloves, except 
under limited conditions. 

Proposed paragraph (c)(2)(vii)(A) 
provided that protector gloves are not 
required with Class 0 or Class 00 gloves 
under limited-use conditions, that is, 
when unusually high finger dexterity is 
needed for small equipment and parts 
manipulation. This exception is 
necessary to allow work to be performed 
on small energized parts. The Agency is 
adopting the proposed provision with 
one revision. Under paragraph (c)(2)(i) 
and Table E–4, which are being adopted 
without substantive change from the 
proposal, the maximum voltage on 
which Class 0 and Class 00 gloves can 
be used is 1,000 volts and 500 volts, 
respectively. Mr. James A Thomas, 
President of ASTM International, 
pointed out that Section 8.7.4 of ASTM 
F496 restricts the use of Class 00 rubber 
insulating gloves to voltages of 250 
volts, ac, or less when they are used 
without protectors (Ex. 0148). Moreover, 
the consensus standard also includes a 
maximum dc voltage for Class 00 gloves 
used without protectors. Section 8.7.4 of 
ASTM F496–02a, Standard 
Specification for In-Service Care of 
Insulating Gloves and Sleeves, states: 

Protector gloves may be omitted for Class 
0 gloves, under limited use conditions, where 
small equipment and parts manipulation 
require unusually good finger dexterity. 
Under the same conditions, Class 00 gloves 
may be used without protectors, but only at 
voltages up to and including 250 V a-c or 375 
V d-c. Other classes of gloves may be used 

without protector gloves for similar 
conditions only where the possibility of 
physical damage to the gloves is unlikely and 
provided the voltage class of the glove used 
is one class above the voltage exposure. 
Rubber insulating gloves that have been used 
without protectors shall not be used with 
protectors until given an inspection and 
electrical retest. [Ex. 0051] 

Based on Section 8.7.4 of ASTM 
F496–02a, the Agency concludes that 
using Class 00 gloves without protectors 
on voltages above 250 volts, ac, or 375 
volts, dc, is considered to be unsafe by 
the experts on the consensus standards 
committee.32 In the final rule, OSHA 
has therefore included a new paragraph 
(c)(2)(vii)(B) addressing the use of Class 
00 gloves and incorporating these two 
voltage restrictions on the use of Class 
00 gloves without protectors. 
Consequently, OSHA renumbered 
proposed paragraphs (c)(2)(vii)(B) and 
(c)(2)(vii)(C) as paragraphs (c)(2)(vii)(C) 
and (c)(2)(vii)(D), respectively, and is 
adopting them without substantive 
change. 

As noted earlier, if protector gloves 
are not worn, there is a danger a sharp 
object could puncture the rubber. The 
resulting hole could endanger 
employees handling live parts because 
of the possibility that current could arc 
through the hole to the employee’s hand 
or that leakage could develop and 
expose the employee to electric shock. 
At 250 volts, ac, or less, or 375 volts, dc, 
or less, for Class 00 gloves, and at 1,000 
volts or less for Class 0 gloves, the 
danger of current passing through a hole 
is low, and an employee is protected 
against electric shock as long as the live 
part itself does not puncture the rubber 
and contact the employee’s hand (59 FR 
4328). Although the type of small parts, 
such as small nuts and washers, 
encountered in work covered by the 
exception are not likely to do this, the 
danger still exists (id.). OSHA, therefore, 
is adopting, without substantive change 
from the proposal, a note to final 
paragraph (c)(2)(vii)(A) that provides 
that persons inspecting rubber 
insulating gloves used under these 
conditions need to take extra care in 
visually examining them and that 
employees using the gloves under these 
conditions need to take extra care to 
avoid handling sharp objects. 

Under paragraph (c)(2)(vii)(C), classes 
of rubber insulating gloves other than 
Class 0 and Class 00 may be used 
without protector gloves only if: (1) The 
employer can demonstrate that the 
possibility for physical damage to the 
glove is small, and (2) gloves at least one 

class higher than required for the 
voltage are used. For example, if a Class 
2 glove is used at 7,500 volts or less (the 
maximum use voltage for Class 1 
equipment pursuant to Table E–4) and 
the employer can demonstrate that the 
possibility of damage is low, then 
protector gloves need not be used. The 
final rule ensures that, under the 
conditions imposed by the exception, 
damage is unlikely, and the rule further 
reduces the risk to the employee by 
requiring thicker insulation as a 
measure of extra physical protection 
that will better resist puncture during 
use.33 In addition, the consensus 
standard permits these classes of rubber 
insulating gloves to be used without 
protectors under the same conditions 
(Ex. 0051). This exception does not 
apply when the possibility of damage is 
significant, such as when an employee 
is using a knife to trim insulation from 
a conductor or when an employee has 
to handle moving parts, such as 
conductors being pulled into place. 

Mr. Brockman with Farmers Rural 
Electric Cooperative Corporation 
recommended, without explanation, 
that there should be no exception 
permitting the use of rubber insulating 
gloves above Class 0 without protectors 
(Ex. 0173). 

The Agency rejects this 
recommendation. OSHA has explained 
that it is safe to use Class 1 and higher 
rubber insulating gloves without 
protectors under the conditions 
imposed by final paragraph 
(c)(2)(vii)(C). OSHA notes, however, that 
electric power generation, transmission, 
and distribution work covered by 
§ 1910.269 and subpart V will nearly 
always pose a substantial probability of 
physical damage to rubber insulating 
gloves worn without protectors. Thus, 
the exception contained in paragraph 
(c)(2)(vii)(C) will rarely apply when 
rubber insulating gloves are used for 
that type of work. However, electrical 
protective equipment covered by 
§ 1926.97 is used outside of electric 
power generation, transmission, and 
distribution work, and there may be rare 
cases in these other types of work, for 
example, in product manufacturing or 
testing laboratories, in which the 
possibility of damage is slight. 

To ensure that no loss of insulation 
has occurred, paragraph (c)(2)(vii)(D) 
prohibits any rubber insulating gloves 
used without protector gloves from 
being reused until the rubber gloves 
have been tested in accordance with 
paragraphs (c)(2)(viii) and (c)(2)(ix), 
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34 Existing § 1910.137(b)(2)(vii)(B) only requires 
gloves to be tested before being used on a higher 
voltage. The final rule adopts the proposed revision 
to this requirement so that rubber insulating gloves 
used without protectors must be tested before reuse 
after any use without protector gloves. For the 
purposes of §§ 1926.97(c)(2)(vii)(D) and 
1910.137(c)(2)(vii)(D), ‘‘reuse’’ means any use after 
the limited use permitted without protector gloves. 

35 Both the 1990 edition of ASTM D1050 
referenced in the note to existing 
§ 1910.137(b)(2)(ix) and the 2005 edition referenced 
in the note to final § 1926.97(c)(2)(ix) contain test 
methods for rubber insulating line hose. 

36 The insulating value of rubber insulating 
equipment is suspect when the inspection required 
by final paragraph (c)(2)(ii) leads to questions about 
the quality of the insulation or uncovers any 
damage to the insulating equipment. 

which address required test voltages 
and the adequacy of the test method, 
respectively. It should be noted that this 
testing is required regardless of whether 
the glove is Class 0 or 00, as permitted 
in paragraphs (c)(2)(vii)(A) and 
(c)(2)(vii)(B), or is Class 1 or higher, as 
permitted in paragraph (c)(2)(vii)(C). 

The National Electrical Contractors 
Association (NECA) and several NECA 
chapters objected to the requirement to 
test rubber insulating gloves after use 
without protectors. (See, for example, 
Exs. 0127, 0171, 0172, 0188.) They 
argued that there was no safety benefit 
and that the increased frequency of 
testing would be a burden on 
employers. For example, NECA stated: 

The preamble doesn’t include any 
information on electrical injuries resulting 
from the failure of insulated gloves used 
without leather protectors. Thus, requiring 
insulating gloves to be retested after each use 
without a protector is a burden upon the 
employer without offering any additional 
safety to employees. When using gloves in 
Classes 1–4, protectors often must be 
removed for reasons of manual dexterity, but 
the parts being worked on are fairly large 
which minimizes the likelihood for damage. 
Current techniques of inspecting and air- 
testing insulating gloves are sufficient to 
identify damaged gloves. [Ex. 0171] 

Another commenter, Mr. Tom 
Chappell of the Southern Company, 
argued that an accelerated testing 
schedule (every 90 days instead of every 
6 months) should be an acceptable 
alternative to testing each time a rubber 
insulating glove is used without a 
protector (Ex. 0212). 

OSHA disagrees with these 
objections. First, the consensus standard 
also contains this requirement, which 
indicates that the consensus of expert 
opinion considers that the requirement 
provides necessary additional safety to 
employees (Ex. 0051). Second, a visual 
inspection and air test may not detect 
minor damage that a voltage test will. 
Even Mr. Chappell believes that 
additional testing is required to 
supplement the visual inspection. 
Third, testing on an accelerated 
schedule would allow such damage to 
go undetected until the next test, which 
could be as long as 89 days under Mr. 
Chappell’s recommended testing 
regimen. Fourth, OSHA believes that the 
requirement to test rubber insulating 
gloves used without protectors will 
strongly discourage any unnecessary use 
of the gloves without protectors because 
of the expense of the test and because 
testing gloves shortens their useful life. 
Finally, any additional burden on 
employers is insubstantial, as employers 
are already required to do much of the 
testing specified by the final rule. In 

addition, existing 
§ 1910.137(b)(2)(vii)(B) already requires 
gloves used without protectors to be 
tested before being used at a higher 
voltage.34 Therefore, OSHA has carried 
forward proposed paragraph 
(c)(2)(vii)(C) into the final rule without 
change. 

Paragraph (c)(2)(viii), which is being 
adopted as proposed, requires insulating 
equipment to be tested periodically at 
the test voltages and testing intervals 
specified in Table E–4 and Table E–5, 
respectively. These tests will verify that 
electrical protective equipment retains 
its insulating properties over time. Table 
E–4 lists the retest voltages that are 
required for the various classes of 
protective equipment, and Table E–5 
presents the testing intervals for the 
different types of equipment. These test 
voltages and intervals were derived 
from the relevant ASTM standards. 

Mr. Thomas Frank of Ameren 
Company objected to the inclusion of 
rubber insulating line hose in proposed 
Table E–4 and Table E–5 (Ex. 0209). He 
argued that the applicable consensus 
standard does not designate a test 
method for this equipment. 

OSHA disagrees with this objection. 
Contrary to Mr. Frank’s assertion, ASTM 
D1050, Standard Specification for 
Rubber Insulating Line Hose, does 
contain test methods for rubber 
insulating line hose (Ex. 0068).35 Table 
E–5, which specifies test intervals for 
rubber insulating equipment, only 
requires testing of line hose either when 
the insulating value is suspect 36 or after 
repair. In these cases, testing is the only 
way of ensuring that the insulating 
properties of the equipment are at an 
acceptable level (id.). After all, 
paragraph (a)(2)(i) requires rubber 
insulating equipment to be capable of 
passing electrical tests. When the 
insulating value of the equipment is 
suspect, or when the equipment has 
been altered, as it will have been during 
any repair, there is simply no way other 
than testing to determine whether the 

equipment retains the required 
insulating value. Therefore, OSHA has 
carried proposed Table E–4 and Table 
E–5 into the final rule without 
substantive change. 

Paragraph (c)(2)(ix), which is being 
adopted without change from the 
proposal, establishes a performance- 
oriented requirement that the method 
used for the tests required by paragraphs 
(c)(2)(viii) and (c)(2)(xi) (the periodic 
and postrepair tests, respectively) give a 
reliable indication of whether the 
electrical protective equipment can 
withstand the voltages involved. As this 
is a performance-oriented standard, 
OSHA does not spell out detailed 
procedures for the required tests, which 
will obviously vary depending on the 
type of equipment being tested. 

Following paragraph (c)(2)(ix) is a 
note stating that the electrical test 
methods in various listed ASTM 
standards on rubber insulating 
equipment will be deemed to meet the 
performance requirement. As mentioned 
earlier, this note does not mean that 
OSHA is adopting the listed ASTM 
standards by reference. In enforcing 
§ 1926.97(c)(2)(ix), the Agency will 
accept any test method that meets the 
performance criteria of the OSHA 
standard. 

Once equipment has undergone in- 
service inspections and tests, it is 
important to ensure that any failed 
equipment is not returned to service. 
Final paragraph (c)(2)(x), which is being 
adopted without change from the 
proposal, prohibits the use of electrical 
protective equipment that failed the 
required inspections and tests. 
Paragraph (c)(2)(x) does, however, list 
the following acceptable means of 
eliminating defects and rendering the 
equipment fit for use again. 

The final standard permits defective 
portions of rubber line hose and 
blankets to be removed in some cases. 
The result would be a smaller blanket or 
a shorter length of line hose. Under the 
standard, Class 1, 2, 3, and 4 rubber 
insulating blankets may only be 
salvaged by severing the defective 
portions of the blanket if the resulting 
undamaged area is at least 560 
millimeters by 560 millimeters (22 
inches by 22 inches). For these classes, 
smaller sizes cannot be reliably tested 
using standard test methods. Although 
the standard does not restrict the size of 
Class 0 blankets, OSHA believes that 
practical considerations in testing and 
using Class 0 blankets will force 
employers to similarly limit the size of 
these blankets when they have been 
repaired by cutting out a damaged 
portion. 
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Obviously, gloves and sleeves cannot 
be repaired by removing a defective 
portion; however, the final standard 
permits patching rubber insulating 
gloves and sleeves if the defects are 
minor. Blankets may also be patched 
under certain circumstances. Moreover, 
rubber insulating gloves and sleeves 
with minor surface blemishes may be 
repaired with a compatible liquid 
compound. In all cases (that is, whether 
a patch is applied or a liquid compound 
is employed), the repaired area must 
have electrical and physical properties 
equal to those of the material being 
repaired. 

Repairs performed in accordance with 
the standard are unlikely to fail because 
the rule requires the use of compatible 
patches or compatible liquid 
compounds and requires the repaired 
area to have electrical and physical 
properties equal to those of the 
surrounding material. However, to 
minimize the possibility that glove 
repairs will fail, repairs to rubber 
insulating gloves outside the gauntlet 
area (that is, the area between the wrist 
and the reinforced edge of the opening) 
are not allowed. OSHA stresses that the 
final rule does not permit repairs in the 
working area of the glove, where the 
constant flexing of the rubber during the 
course of work could loosen an ill- 
formed patch. A failure of a patch or 
liquid compound in this area of the 
glove would likely lead to injury very 
quickly. On the other hand, the gauntlet 
area of rubber insulating gloves is not 
usually in direct contact with energized 
parts. If a patch fails in this area, a 
worker is much less likely to be injured. 

Farmers Rural Electric Cooperative 
Corporation recommended, without 
explanation, that OSHA not permit 
patching of rubber insulating gloves and 
sleeves (Ex. 0173). OSHA rejects this 
recommendation. OSHA has explained 
that it is safe only to patch insulating 
gloves and sleeves under the conditions 
imposed by final paragraph (c)(2)(x)(D). 

Once the insulating equipment has 
been repaired, it must be retested to 
ensure that any patches are effective and 
that there are no other defects present. 
Such retests are required under 
paragraph (c)(2)(xi), which is being 
adopted without change from the 
proposal. 

Employers, employees, and OSHA 
compliance staff must have a method of 
determining whether the tests required 
under this section have been performed. 
Paragraph (c)(2)(xii) requires this 
determination to be accomplished by 
means of certification by the employer 
that equipment has been tested in 
accordance with the standard. The 
certification is required to identify the 

equipment that passed the test and the 
date it was tested. Typical means of 
meeting this requirement include logs 
and stamping test dates on the 
equipment. A note following paragraph 
(c)(2)(xii) explains that these means of 
certification are acceptable. As 
explained under the summary and 
explanation for paragraph (a)(1)(ii) 
earlier in this section of the preamble, 
the final rule, unlike the proposal, 
includes an explicit requirement that 
employers make this certification 
available upon request to employees 
and their authorized representatives. 
OSHA has also clarified the requirement 
to indicate that the certification records 
must be made available upon request to 
the Assistant Secretary for Occupational 
Safety and Health. 

B. Subpart V, Electric Power 
Transmission and Distribution 

OSHA is revising subpart V of its 
construction standards. This subpart 
contains requirements designed to 
prevent deaths and other injuries to 
employees performing construction 
work on electric power transmission 
and distribution installations. OSHA 
based the revision of subpart V 
primarily on the general industry 
standard at § 1910.269, Electric power 
generation, transmission, and 
distribution, which the Agency 
promulgated in January 1994. The final 
standard revises the title of subpart V 
from ‘‘Power Transmission and 
Distribution’’ to ‘‘Electric Power 
Transmission and Distribution’’ to make 
it clear that the subpart addresses 
‘‘electric’’ power transmission and 
distribution (and not mechanical power 
transmission) and to match the title of 
§ 1910.269 more closely. 

1. Section 1926.950, General 

Section 1926.950 defines the scope of 
final subpart V and includes, among 
other provisions, general requirements 
for training and the determination of 
existing workplace conditions. 
Paragraph (a)(1)(i) of final § 1926.950 is 
adopted without change from proposed 
§ 1926.950(a)(1) and sets the scope of 
revised subpart V. This paragraph has 
been taken largely from existing 
§ 1926.950(a) and (a)(1). Subpart V 
applies to the construction of electric 
power transmission and distribution 
installations. In accordance with 
existing § 1926.950(a)(1) and 
§ 1910.12(d), paragraph (a)(1)(i) of final 
§ 1926.950 provides that ‘‘construction’’ 
includes the erection of new electric 
transmission and distribution lines and 
equipment, and the alteration, 
conversion, and improvement of 

existing electric transmission and 
distribution lines and equipment. 

As noted in Section II, Background, 
earlier in this preamble, rulemaking 
participants generally supported 
OSHA’s goal of providing consistency 
between § 1910.269 and subpart V. 
However, many commenters urged the 
Agency to combine § 1910.269 and 
subpart V into a single standard 
applicable to all electric power 
generation, transmission, and 
distribution work. (See, for example, 
Exs. 0099, 0125, 0127, 0146, 0149, 0151, 
0152, 0153, 0156, 0159, 0161, 0164, 
0172, 0175, 0179, 0180, 0183, 0186, 
0188, 0202, 0206, 0225, 0226, 0229, 
0231, 0233, 0239, 0241, 0401; Tr. 291– 
294, 542–543, 1235–1236, 1282–1283, 
1322, 1332.) These rulemaking 
participants argued that several benefits 
would result from combining § 1910.269 
and subpart V into a single standard, 
including: 

• Lessening confusion—a single 
standard would eliminate questions 
about whether work is construction or 
maintenance and ensure uniform 
interpretations for all generation, 
transmission, and distribution work 
(see, for example, Exs. 0146, 0151, 0152, 
0156, 0175, 0183, 0202, 0233); 

• Facilitating compliance and 
reducing costs—under a single standard, 
employers would be able to train 
workers in a single set of rules rather 
than one set for construction and 
another set for maintenance (Tr. 293– 
294); and 

• Eliminating the need to maintain 
and update two standards over time 
(see, for example, Exs. 0127, 0149, 0152, 
0179). 

OSHA is rejecting these 
recommendations to combine 
§ 1910.269 and subpart V into a single 
standard. First, OSHA does not believe 
that employers will have to maintain 
separate sets of rules for construction 
and maintenance. Because the final rule 
largely adopts identical requirements for 
construction and maintenance, OSHA 
expects that employers will be able to 
fashion a single set of rules, consistent 
with both § 1910.269 and subpart V, that 
apply regardless of the type of work 
being performed. In the final standard, 
OSHA is adopting different rules in a 
few cases, based on fundamental 
differences between the other 
construction standards in part 1926 and 
the general industry standards in part 
1910. For example, § 1910.269 and 
subpart V reference the general industry 
and construction standards on medical 
services and first aid in §§ 1910.151 and 
1926.50, respectively. These general 
industry and construction standards set 
slightly different requirements for 
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37 This document is available at http://www.osha.
gov/pls/oshaweb/owadisp.show_document?p_
table=INTERPRETATIONS&p_id=21569. 

38 The Knobbs and Tindell letters are available at: 
http://www.osha.gov/pls/oshaweb/owadisp.show_

medical services and first aid. Similarly, 
§ 1910.269 and subpart V separately 
reference the general industry and 
construction standards on ladders. The 
differences between the construction 
and general industry standards that may 
apply to electric power generation, 
transmission, and distribution work go 
well beyond the few examples described 
here. It is beyond the reach of this 
rulemaking to unify all of the different 
general industry and construction 
standards that apply to electric power 
generation, transmission, and 
distribution work. Consequently, any 
employer that performs both general 
industry and construction work will 
need to ensure compliance with 
applicable provisions in both part 1910 
and part 1926. Even if OSHA were to 
adopt one electric power generation, 
transmission, and distribution standard, 
employers would still be faced with 
differences between other requirements 
in the general industry and construction 
standards. 

Second, commenters’ concerns over 
differences in language and 
interpretation are largely unfounded. As 
noted in the preamble to the proposal, 
one of the primary goals of this 
rulemaking is to make the requirements 
for construction and maintenance 
consistent with one another. The 
Agency will take steps to ensure that 
interpretations of identical requirements 
in the two standards are the same. 
Toward this end, the Agency is 
including a note to final 
§ 1926.950(a)(1)(i) to indicate that an 
employer that complies with § 1910.269 
generally will be considered in 
compliance with the requirements in 
subpart V. There is a minor exception 
for provisions in subpart V that 
incorporate by reference requirements 
from other subparts of part 1926. For 
those provisions of subpart V, the 
employer must comply with the 
referenced construction standards; 
compliance with general industry 
standards referenced in comparable 
provisions of § 1910.269 will not be 
sufficient. The new note to 
§ 1926.950(a)(1) should allay the 
concerns of commenters about 
potentially inconsistent interpretations 
of identical requirements in § 1910.269 
and subpart V. The note should also 
assure employers that they can adopt 
uniform work practices for the 
construction, operation, and 
maintenance of electric power 
generation, transmission, and 
distribution installations with regard to 
these requirements. 

Ameren Corporation was concerned 
that OSHA would ‘‘make significant and 
costly changes to the current 1910.269 

standard without adequately providing 
the opportunity for utilities to study and 
comment on the impact to these 
changes’’ (Ex. 0209). The company 
requested that the Agency provide the 
utility industry with an opportunity to 
comment on any changes to existing 
§ 1910.269 that were not identified in 
the proposal. 

OSHA does not believe additional 
notice and opportunity for comment is 
necessary for any of the revisions to 
§ 1910.269 being made in this final rule. 
In the preamble to the proposed rule, 
the Agency stated: 

OSHA expects that final Subpart V will 
differ from proposed Subpart V because of 
changes adopted based on the rulemaking 
record. When the final rule is published, the 
Agency intends to make corresponding 
changes to § 1910.269 to keep the two rules 
the same, except to the extent that substantial 
differences between construction work and 
general industry work warrant different 
standards. [70 FR 34892] 

The Agency met this objective in this 
final rule. OSHA concludes that any 
revisions to existing § 1910.269 adopted 
in the final rule are based on the record 
considered as a whole and are a logical 
outgrowth of the rulemaking record. 

Mr. Anthony Ahern with Ohio Rural 
Electric Cooperatives recommended that 
OSHA combine §§ 1910.137 and 
1926.97, or simply reference § 1910.137, 
instead of creating a new section on 
electrical protective equipment in the 
construction standards (Ex. 0186). 

OSHA rejects this request. New 
§ 1926.97 applies to all of construction, 
not just electric power generation, 
transmission, and distribution work. 
Final § 1926.97 imposes no additional 
burden on employers beyond what 
would apply under § 1910.137. 
Duplicating the § 1910.137 requirements 
in part 1926 meets the needs of 
construction employers and employees 
for ready access to the protective 
equipment standards that are applicable 
to their work. 

Ms. Salud Layton of the Virginia, 
Maryland & Delaware Association of 
Electric Cooperatives objected to the 
word ‘‘improvement’’ in proposed 
§ 1926.950(a)(1) (Ex. 0175). Ms. Layton 
also expressed concern about a part of 
the preamble to the proposed rule in 
which OSHA used the term ‘‘repair’’ to 
describe construction activities (id.). 
She commented: 

As defined in the regulation, 
‘‘construction’’ includes ‘‘erection of new 
transmission and distribution lines and 
equipment, and the alteration, conversion, 
and improvement of existing electric 
transmission and distribution lines and 
equipment.[’’] While ‘‘alteration’’ and 
‘‘conversion’’ can be construed as 

construction activities, the term 
‘‘improvement’’ is too broad. Many 
maintenance activities are considered 
improvements. Additionally, the preamble 
uses the term ‘‘repair’’ in describing 
construction activities. Repairs are typically 
considered maintenance activities in our 
industry, further complicating this issue. [id.] 

OSHA considered Ms. Layton’s 
comments, but decided to adhere to its 
longstanding practice of treating 
‘‘improvements’’ and ‘‘repairs’’ as 
construction. The term ‘‘improvement’’ 
has been a part of the definition of 
construction work under Subpart V for 
decades. Furthermore, as noted earlier, 
this definition is codified in 29 CFR 
1910.12(d). In addition, removing the 
term would have no practical effect on 
the definition, as all improvements are 
‘‘alterations,’’ a term to which she did 
not object. OSHA has consistently 
treated ‘‘repairs’’ as construction work 
as well. See § 1910.12(b) (‘‘Construction 
work means work for construction, 
alteration, and/or repair. . . .’’). OSHA 
recognizes that there may not always be 
a clear distinction between construction 
repair and general industry maintenance 
and has provided clarification in 
numerous letters of interpretation, 
including the Agency’s Memorandum 
for Regional Administrators dated 
August 11, 1994.37 That memorandum 
explains construction work as follows: 

[C]onstruction work is not limited to new 
construction. It includes the repair of existing 
facilities. The replacement of structures and 
their components is also considered 
construction work. 

* * * * * 
There is no specified definition for 

‘‘maintenance’’, nor a clear distinction 
between terms such as ‘‘maintenance’’, 
‘‘repair’’, or ‘‘refurbishment.’’ ‘‘Maintenance 
activities’’ can be defined as making or 
keeping a structure, fixture or foundation 
(substrates) in proper condition in a routine, 
scheduled, or anticipated fashion. This 
definition implies ‘‘keeping equipment 
working in its existing state, i.e., preventing 
its failure or decline.’’ However, this 
definition, (taken from the directive on 
confined spaces) is not dispositive; and, 
consequently, determinations of whether a 
contractor is engaged in maintenance 
operations rather than construction activities 
must be made on a case-by-case basis, taking 
into account all information available at a 
particular site. [Emphasis included in 
original.] 

(See also, for example, letter to 
Raymond Knobbs (Nov. 18, 2003) and 
letter to Randall Tindell (Feb. 1, 
1999).38) In addition, the Occupational 
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document?p_table=INTERPRETATIONS&p_
id=24789 and http://www.osha.gov/pls/oshaweb/
owadisp.show_document?p_
table=INTERPRETATIONS&p_id=22687, 
respectively. 

39 See the letter of interpretation dated June 9, 
1999, to Mr. G. William Doody, which is available 
at http://www.osha.gov/pls/oshaweb/
owadisp.show_document?p_
table=INTERPRETATIONS&p_id=22749. 

40 According to final § 1910.269(a)(1)(ii)(B), 
§ 1910.269 does not apply to electrical safety- 
related work practices covered by Subpart S. 
Subpart S applies to work performed by unqualified 
persons on, near, or with electric power generation, 
transmission, and distribution installations (see 
§ 1910.331(b)). 

Safety and Health Review Commission 
(OSHRC) has addressed this issue. (See, 
for example, Gulf States Utilities Co., 12 
BNA OSHC 1544 (No. 82–867, Nov. 20, 
1985).) In any event, one of OSHA’s 
primary objectives in this rulemaking is 
to make § 1910.269 and subpart V more 
consistent with each other. Therefore, 
going forward, the distinction between 
construction and maintenance will be of 
much less significance to employers 
covered by these standards. Even Ms. 
Layton recognized that her concern 
about the definition of construction was 
only relevant ‘‘[i]f the regulations are 
not the same’’ (Ex. 0175). The proposed 
definition of ‘‘construction’’ in 
§ 1926.950(a)(1) is, therefore, being 
carried forward into the final rule 
without change. 

Mr. Kenneth Stoller of the American 
Insurance Association inquired about 
the applicability of the revised 
standards to insurance industry 
employees, stating: 

AIA is concerned that the new contractor 
obligations contemplated by the proposal 
with respect to training, reporting, record- 
keeping and personal protective equipment 
may unintentionally apply to insurance 
industry employees, whose only obligation is 
to inspect—but not work on—some of the 
electrical equipment in question. While our 
members are neither electrical utilities nor 
electrical construction companies, some of 
their commissioned inspectors are required 
to visit and inspect equipment that is both 
energized and open. In addition, some state 
laws identify certain equipment (such as 
pressure vessels) located within close 
proximity to energized and open electrical 
apparatus that must be inspected 
periodically. 

Subjecting insurers to these new 
requirements would require individual 
companies to spend tens of thousands of 
dollars per year for additional training and 
equipment, notwithstanding the fact that the 
proposal’s preamble indicates that these 
obligations should only apply to entities 
performing maintenance and repairs, not 
simply inspections. Accordingly, we 
recommend that the proposal be amended to 
explicitly exempt insurance industry 
employees from any obligations it places on 
contractors. [Ex. 0198] 

OSHA considered this comment, but 
will not be exempting insurance 
industry employees from the final rule. 
Existing § 1910.269 already covers 
inspections of electric power generation, 
transmission, and distribution 
installations performed by insurance 
company workers as work ‘‘directly 
associated with’’ these installations. In 
this regard, existing 

§ 1910.269(a)(1)(i)(D) states that 
‘‘[§ 1910.269 applies to:] (D) Work on or 
directly associated with [electric power 
generation, transmission, and 
distribution and other covered] 
installations. . . .’’ OSHA, therefore, 
interprets existing § 1910.269(a)(1)(i)(D) 
as applying to inspections conducted by 
insurance company employees because 
the purpose of these inspections is to 
assure the safety of these installations 
and employees working on or near 
them. Insurance inspections are similar 
to inspections conducted by electric 
utilities and their contractors. The 
preamble to the 1994 final rule adopting 
§ 1910.269 specifically listed 
‘‘inspection’’ as an activity covered by 
that standard (59 FR 4333). Section 
1910.269 applies to this type of work 
without regard to the industry of the 
employer that has employees 
performing the inspections.39 Thus, 
existing § 1910.269 covers this work as 
it pertains to general industry and will 
continue to cover this work after the 
final rule becomes effective. However, 
insurance inspections may fall under 
subpart V, instead of § 1910.269, to the 
extent the inspections are construction 
work. Whether an insurance inspection 
constitutes construction depends on the 
characteristics of the work performed. 
(See, for example, CH2M Hill, Inc. v. 
Herman, 192 F.3d 711 (7th Cir. 1999).) 

OSHA does not believe that the final 
rule will impose substantial additional 
costs on the insurance industry. Existing 
§ 1910.269 currently covers the vast 
majority of insurance inspections on 
electric power installations. Of the new 
provisions this final rule is adding to 
§ 1910.269, the ones that impose the 
greatest costs on all employers are 
unlikely to impose significant economic 
burdens on inspections conducted by 
insurance industry workers. First, the 
minimum approach distance and arc- 
flash-protection requirements usually 
will not apply to the insurance industry 
because insurance industry inspectors 
will almost never be qualified 
employees (see final §§ 1910.269(l) and 
1926.960).40 

Second, the host-contractor 
provisions in §§ 1910.269(a)(3) and 
1926.950(c) should not impose 
significant costs on the insurance 

industry. As explained in Section VI, 
Final Economic Analysis and 
Regulatory Flexibility Analysis, later in 
this preamble, OSHA estimated the 
costs of the host-contractor provisions 
on a per-project basis; that is, employers 
will incur costs once for each project. 
OSHA believes that its estimate of the 
number of projects fully accounts for 
projects that involve inspections, 
including insurance inspections, of 
electric power generation, transmission, 
and distribution installations, though 
OSHA allocated the costs to contract 
employers generally. OSHA anticipates 
that the number of insurance 
inspections will be a small fraction of 
the number of overall projects. If 1 in 
every 1,000 projects involves an 
insurance inspection, then the total 
costs related to employers’ complying 
with the host-contractor provisions for 
insurance inspections would be less 
than $20,000 per year, half of which 
host employers would bear. The Agency 
deems such costs an inconsequential 
portion of the overall costs of the final 
rule and not significant for the 
insurance industry. 

Third, OSHA does not believe that 
insurance inspections will typically 
involve employees working from aerial 
lifts or on poles, towers, or similar 
structures covered by the personal 
protective equipment requirements in 
final §§ 1910.269(g)(2)(iv)(C) and 
1926.954(b)(3)(iii). Mr. Stoller’s lone 
example of work potentially affected by 
the final rule, the inspection of pressure 
vessels, is not generally covered by 
those provisions, which primarily affect 
work involving overhead transmission 
and distribution lines. OSHA is 
unaware of any other insurance 
inspection work that would involve 
employees working from aerial lifts or 
on poles, towers, or similar structures. 
Even if such inspections are taking 
place, they should be rare, and the 
Agency deems costs associated with 
such inspections an inconsequential 
portion of the overall costs of the final 
rule, and inconsequential as well for the 
insurance industry. 

Paragraph (a)(1)(ii) of final § 1926.950 
provides that subpart V does not apply 
to electrical safety-related work 
practices for unqualified employees. 
Electrical safety-related work-practice 
requirements for these employees are 
contained in other subparts of part 1926, 
including subparts K, N, and CC. For 
example, § 1926.416(a)(1) in subpart K 
prohibits employers from permitting an 
employee to work in such proximity to 
any part of an electric power circuit that 
the employee could contact the electric 
power circuit in the course of work, 
unless the employee is protected against 
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41 See NFPA 70E–2004, Section 110.1, which sets 
the scope for Article 110, General Requirements for 
Electrical Safety-Related Work Practices (Ex. 0134). 

electric shock by deenergizing the 
circuit and grounding it or by guarding 
it effectively by insulation or other 
means. Deenergizing circuits and 
insulating them from employees 
protects unqualified employees from 
electric shock. By contrast, subpart V, in 
final § 1926.960(b)(1)(i), permits only 
qualified employees to work on or with 
exposed energized lines or parts of 
equipment. Final § 1926.960(c)(1)(iii) 
requires the employer to ensure that no 
employee approaches or takes any 
conductive object closer to exposed 
energized parts than the minimum 
approach distances, established by the 
employer under final § 1926.960(c)(1)(i), 
unless the employee is insulated from 
the energized part (for example, with 
rubber insulating gloves and sleeves), or 
the energized part is insulated from the 
employee and from any other 
conductive object at a different 
potential, or the employee is performing 
live-line barehand work in accordance 
with § 1926.964(c). 

Subpart CC generally requires 
employers to ensure that employees 
maintain minimum clearances when 
operating cranes or derricks near 
overhead power lines. Paragraph (a)(6) 
of § 1926.600 also generally requires 
minimum clearances when mechanical 
equipment is operated near overhead 
power lines. In part because subpart V 
establishes requirements for qualified 
employees operating mechanical 
equipment, § 1926.959(d)(1) of this final 
rule generally requires mechanical 
equipment, including cranes and 
derricks, to maintain minimum 
approach distances that are significantly 
less than the minimum clearance 
distances in either § 1926.600(a)(6) or 
subpart CC. 

OSHA did not expressly propose to 
exempt electrical safety-related work 
practices used by unqualified 
employees from subpart V; however, the 
preamble to the proposal made it clear 
that subpart V’s requirements did not 
apply to electrical safety-related work 
practices used by unqualified 
employees. (See, for example, 70 FR 
34857.) Specifically, the Agency stated: 
‘‘The general approach taken in the 
proposed revision of Subpart V is to 
provide safety-related work practices for 
qualified employees to follow when 
they are performing electric power 
transmission and distribution work. 
Safe work practices for unqualified 
employees are not addressed in 
proposed Subpart V . . .’’ (70 FR 
34857). Information in the record shows 
that the requirements in subpart V are 
not sufficiently protective for 
unqualified employees. (See, for 
example, Exs. 0077, 0134.) For example, 

NFPA 70E contains electrical safety- 
related work practice requirements to 
protect unqualified employees from 
electrical hazards posed by electric 
power transmission and distribution 
installations (Ex. 0134).41 The 
consensus standard requires unqualified 
employees to maintain minimum 
approach distances that are 
substantially greater than the minimum 
approach distances in Subpart V. 

OSHA designed subpart V to mirror 
the requirements in § 1910.269. Existing 
§ 1910.269(a)(1)(i)(A), which is being 
adopted in the final rule without 
substantive change, provides that 
§ 1910.269 applies to ‘‘[p]ower 
generation, transmission, and 
distribution installations, including 
related equipment for the purpose of 
communication or metering, which are 
accessible only to qualified employees.’’ 
Existing (and final) 
§ 1910.269(a)(1)(ii)(B) explicitly 
excludes ‘‘electrical safety-related work 
practices . . . covered by subpart S of 
this part’’ from coverage. According to 
§ 1910.331(b), subpart S covers 
electrical safety-related work practices 
for unqualified employees working on, 
near, or with installations for the 
generation, transmission, or distribution 
of electric energy. Thus, § 1910.269 does 
not apply to electrical safety-related 
work practices for unqualified 
employees. 

In conclusion, OSHA notes that the 
electrical safety-related work practices 
required by Subpart V do not provide 
sufficient protection for unqualified 
employees. Therefore, Subpart V does 
not and should not cover such work 
practices. The final rule, in 
§ 1926.950(a)(1)(ii), expressly clarifies 
that Subpart V does not cover electrical 
safety-related work practices for 
unqualified employees. 

Paragraph (a)(2) of final § 1926.950, 
which is being adopted without change 
from the proposal, explains that subpart 
V applies in addition to all other 
applicable standards contained in part 
1926. This paragraph also provides that 
employers doing work covered by 
subpart V are not exempt from 
complying with other applicable 
provisions in part 1926 by the operation 
of § 1910.5(c). Paragraph (a)(2) also 
clarifies that specific references in 
subpart V to other sections of part 1926 
are provided for emphasis only. In 
accordance with this provision, all 
construction industry standards 
continue to apply to work covered by 
subpart V unless there is an applicable 

exception in subpart V or elsewhere in 
part 1926. For example, § 1926.959(a)(2) 
requires the critical safety components 
of mechanical elevating and rotating 
equipment to be visually inspected 
before each shift. This provision does 
not supersede § 1926.1412(d), which 
details specific requirements for the 
visual inspection of cranes each shift by 
a competent person. In a change that 
OSHA considers nonsubstantive, 
§ 1910.269(a)(1)(iii) is being amended to 
include language equivalent to that in 
§ 1926.950(a)(2). 

Subpart V has never applied to work 
on electric power generation 
installations. Proposed § 1926.950(a)(3) 
provided that § 1910.269 would cover 
all work, including construction, 
involving electric power generation 
installations. In the preamble to the 
proposal, the Agency explained that the 
construction of an electric power 
generation station normally poses only 
general construction hazards, that is, 
hazards not addressed by subpart V (70 
FR 34833). OSHA recognized, however, 
the following two exceptions to this 
conclusion: (1) during the final phase of 
construction of a generating station, 
when electrical and other acceptance 
testing of the installation is being 
performed, and (2) during 
‘‘reconstruction,’’ when portions of the 
generating station not undergoing 
construction are still in operation (id.). 
In both of these scenarios, construction 
work at a generation station exposes 
workers to hazards akin to those posed 
by the operation and maintenance of a 
generation plant. Because the Agency 
believed that these two operations were 
more like general industry work than 
construction, it deemed it appropriate 
for employers to follow § 1910.269 in 
those situations (id.). Rather than repeat 
the relevant portions of § 1910.269 in 
subpart V, OSHA proposed that 
§ 1910.269 apply to all work involving 
electric power generation installations. 

The Agency requested comments on 
whether § 1910.269 should apply to all 
work involving electric power 
generation installations, as proposed, or 
whether instead the relevant 
requirements from § 1910.269 should be 
contained in final subpart V for 
purposes of construction work involving 
electric power generation installations. 
OSHA received numerous responses to 
this request. (See, for example, Exs. 
0125, 0127, 0130, 0149, 0151, 0155, 
0159, 0162, 0163, 0172, 0177, 0179, 
0186, 0188, 0201, 0208, 0209, 0212, 
0213, 0227, 0230.) Commenters largely 
supported OSHA’s proposed approach 
and the language making § 1910.269 
applicable to all work involving electric 
power generation installations. For 
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42 Paragraph (e) of § 1910.269 contains 
requirements for work in enclosed spaces. OSHA 
recently proposed a standard covering confined 
spaces in construction, which will cover many of 
the same hazards. OSHA will consider how to 
apply these new confined space provisions to the 
construction of power generation installations in 
the development and promulgation of that final 
rule. 

43 Current § 1910.269(a)(1)(ii)(A) provides that 
§ 1910.269 does not apply to construction work. In 
the final rule, OSHA is revising this paragraph to 
indicate that § 1910.269 does not apply to 
construction work, as defined in § 1910.12, except 
for line-clearance tree-trimming operations and 
work involving electric power generation 
installations as specified in § 1926.950(a)(3). This 
change makes the application of § 1910.269 
consistent with the coverage of work involving 
electric power generation installations in subpart V. 

44 Line-clearance tree trimming is also addressed 
in § 1910.268 when the lines involved are 
telecommunications lines. (See 29 CFR 
1910.268(q).) 

45 Throughout the preamble discussion of this 
final rule, OSHA generally refers to line-clearance 
tree trimmers who are not qualified employees 
under § 1910.269 or subpart V as ‘‘line-clearance 
tree trimmers,’’ and to qualified employees who 
also meet the definition of ‘‘line-clearance tree 
trimmers’’ as ‘‘qualified employees.’’ 

46 Current § 1910.269(a)(1)(ii)(A) provides that 
§ 1910.269 does not apply to construction work. In 
the final rule, OSHA is revising this paragraph to 
indicate that § 1910.269 does not apply to 
construction work, as defined in § 1910.12, except 
for line-clearance tree-trimming operations and 
work involving electric power generation 
installations as specified in § 1926.950(a)(3). This 
change makes the application of § 1910.269 
consistent with the coverage of line-clearance tree- 
trimming operations in subpart V. 

example, Mason County Public Utility 
District 3 commented: ‘‘We believe the 
proposed language referencing 1910.269 
for all work involving electric power 
generation installations should be 
adopted’’ (Ex. 0125). Siemens Power 
Generation responded similarly, 
explaining, ‘‘Subpart V should not 
apply to the electric power generation 
installations [because m]aintenance in 
these installations is covered adequately 
by 1910.269 and construction is covered 
adequately by general construction 
requirements’’ (Ex. 0163). In addition, 
Mr. Tom Chappell of Southern 
Company agreed with OSHA that 
‘‘[a]pplying 1910.269 during the ‘final 
phase of construction’ or ‘reconstruction 
work’ would be preferable to recreating 
the same requirements in Subpart V’’ 
(Ex. 0212). 

On the other hand, NIOSH suggested 
that it ‘‘would be less burdensome’’ for 
employers if the relevant requirements 
for construction at generation 
installations were incorporated in 
subpart V (Ex. 0130). In addition, MYR 
Group was concerned that OSHA’s 
proposed approach could lead to 
confusion, explaining: 

[A]pplying part 1910 electrical standards 
[to construction work involving generation 
installations] would cause confusion as to 
whether other applicable general industry or 
construction standards would govern the 
remaining aspects of such work. Thus, 
OSHA’s proposal—based on an alleged 
simplification—does itself create confusion. 
[Ex. 0162] 

OSHA considered these comments, 
but does not believe that applying 
§ 1910.269 to construction involving 
generation installations is likely to 
result in any heavy burdens or 
confusion. OSHA’s construction 
standards (29 CFR part 1926) apply to 
general construction activities 
performed at generation installation 
sites. As previously explained, 
§ 1910.269 generally will not apply to 
the original construction of a generating 
station until the final phase of 
construction, when many of the 
provisions in § 1910.269 become 
applicable. For example, in the early 
construction phases, the generation 
installation would contain no energized 
circuits, so the provisions for working 
near energized parts in § 1910.269(l) 
would not apply. Similarly, in the 
construction of a coal-fired generating 
station, the requirements in 
§ 1910.269(v)(11) on coal handing 
would have no application until coal is 
present. To the extent an employer is 
performing late-stage construction or 
reconstruction of a generation 
installation and § 1910.269 applies, the 
provisions of § 1910.269 supplement, 

but do not replace, any relevant general 
construction requirements. (See 
§§ 1910.269(a)(1)(iii) and 
1926.950(a)(2).) For example, the 
training requirements in 
§ 1910.269(a)(2) apply in addition to any 
applicable training requirements in part 
1926.42 

With this additional clarification and 
the support of most of the commenters 
who provided feedback on this issue, 
the Agency is adopting proposed 
§ 1926.950(a)(3) as it relates to the 
construction of electric power 
generation installations.43 

Another coverage issue raised in the 
proposal relates to line-clearance tree 
trimming, which is currently addressed 
in § 1910.269.44 (See existing 
§ 1910.269(a)(1)(i)(E).) As OSHA 
explained in the preamble to the 
proposal, line-clearance tree trimming is 
not normally performed as part of the 
construction of electric power 
transmission or distribution 
installations (70 FR 34833). One 
exception occurs when trees are 
trimmed along an existing overhead 
power line to provide clearance for a 
new transmission or distribution line 
that is under construction (id.). While 
this type of work by line-clearance tree 
trimmers is properly classified as 
construction work, it shares many 
similarities with the work done by line- 
clearance tree trimmers that is properly 
classified as general industry work.45 
For this reason, as well as for ease of 
compliance and enforcement, proposed 
§ 1926.950(a)(3) provided that 
§ 1910.269 would apply to all line- 
clearance tree-trimming operations, 

even those that might be considered 
construction. OSHA requested 
comments on whether § 1910.269 
should apply to all work involving line- 
clearance tree trimming, as proposed, or 
whether the relevant requirements from 
§ 1910.269 should be contained in 
subpart V. 

The Agency received a handful of 
comments on this issue. (See, for 
example, Exs. 0175, 0186, 0201, 0213, 
0230.) These comments generally 
supported OSHA’s proposed approach. 
For example, Mr. Anthony Ahern of 
Ohio Rural Electric Cooperatives agreed 
that OSHA need not duplicate the line- 
clearance tree-trimming requirements 
from § 1910.269 in subpart V (Ex. 0186). 
Also, Mr. James Gartland of Duke 
Energy commented that the 
requirements for line-clearance tree- 
trimming operations should be covered 
exclusively under § 1910.269, 
explaining that line-clearance tree- 
trimming operations are the same 
whether one considers the work to be 
general industry or construction (Ex. 
0201). 

IBEW asked OSHA to clarify whether 
§ 1910.269 would apply even to tree- 
trimming operations that could be 
considered ‘‘construction,’’ for example 
clearing around existing energized 
facilities for a new right of way (Ex. 
0230). OSHA is applying § 1910.269 in 
those circumstances. Given that 
clarification, IBEW agreed that the 
§ 1910.269 requirements for line- 
clearance tree-trimming operations do 
not need to be repeated in subpart V 
(Ex. 0230). In light of the commenters’ 
support, OSHA is adopting 
§ 1926.950(a)(3) as proposed with 
respect to line-clearance tree 
trimming.46 

Although the tree trimming industry 
did not object to covering all line- 
clearance tree trimming in § 1910.269, 
representatives of the industry urged the 
Agency to expand the scope of covered 
line-clearance tree-trimming activities 
by broadening the definition of that 
term. (See, for example, Exs. 0174, 0200, 
0502, 0503; Tr. 620–628, 765–769.) The 
proposed definition of ‘‘line-clearance 
tree trimming’’ in § 1926.968, which 
was based on existing § 1910.269(x), 
read as follows: 
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47 ULCC suggested that the references in 
§ 1910.269(r)(5) to specific requirements in the 
logging standard ‘‘shows OSHA’s intent to not 
apply [the] logging standard to line clearance unless 
so-designated’’ (Ex. 0174). This is an erroneous 
interpretation that overlooks existing 
§ 1910.269(a)(1)(iii), which explains that ‘‘[s]pecific 
references in this section to other sections of part 
1910 are provided for emphasis only.’’ Other 
relevant provisions in part 1910 continue to apply, 
including other provisions in the logging standard, 
if the work being performed falls within the scope 
of those standards and within the scope of 
§ 1910.269 at the same time. 

The pruning, trimming, repairing, 
maintaining, removing, or clearing of trees or 
the cutting of brush that is within 3.05 m (10 
feet) of electric supply lines and equipment. 

The Utility Line Clearance Coalition 
(ULCC) commented that the definition 
of line-clearance tree trimming should 
not be limited to trees within 3.05 
meters (10 feet) of an electric supply 
line. ULCC requested that OSHA 
expand the definition of ‘‘line-clearance 
tree trimming’’ to include all vegetation 
management work done by line- 
clearance tree trimmers and trainees for 
the construction or maintenance of 
electric supply lines or for electric 
utilities (Ex. 0502). The Tree Care 
Industry Association (TCIA) proposed 
the same change to the definition of 
‘‘line-clearance tree trimming’’ (Ex. 
0503). Both tree trimming trade 
associations recommended that the 
definition of ‘‘line-clearance tree 
trimming’’ be revised to read as follows: 

The pruning, trimming, repairing, 
maintaining, removing, treating or clearing of 
trees or the cutting of brush (vegetation 
management) that is within 10 feet (305 cm) 
of electric supply lines and equipment, or 
vegetation management work performed by 
line clearance tree trimmer/trainees for the 
construction or maintenance of electric 
supply lines and/or for electric utilities. [Exs. 
0502, 0503] 

The industry provided three main 
arguments in support of its 
recommendation to expand the scope of 
tree-trimming work covered by 
§ 1910.269. For the reasons described 
later, OSHA is not persuaded by the 
industry’s arguments and will not be 
expanding the definition of ‘‘line- 
clearance tree trimming’’ to include all 
vegetation management work for the 
construction or maintenance of electric 
supply lines or for electric utilities. 
However, OSHA is making some 
changes to the definition of ‘‘line- 
clearance tree trimming’’ that will 
broaden, in a limited manner, the scope 
of tree-trimming operations covered by 
§ 1910.269. These changes are discussed 
later in this section of the preamble. 

The tree trimming industry’s first 
argument in support of its 
recommended definition is that the ‘‘10- 
foot rule’’ (as they described it) 
contradicts other portions of § 1910.269. 
Joe Tommasi of the Davey Tree Expert 
Company, testifying on behalf of ULCC, 
noted: 

[T]he minimum separation distances tables 
in the standard requires [sic] a line clearance 
arborist to maintain more than ten feet from 
some lines depending on the voltage 
exposures, but at the same time, the 
definition says that such work is not subject 
to [the] line clearance tree trimming standard 
because the standard [applies] only to trees 

that are within the ten feet of overhead 
conductors. [Tr. 622] 

Mr. Tommasi also suggested that some 
requirements, such as those for spraying 
herbicides and stump cutting, may 
apply to work that takes place more 
than 3.05 meters away from power lines 
(Tr. 622–623). 

OSHA does not find this argument 
persuasive. This first of the tree 
trimmers’ arguments reflects a basic 
misunderstanding of the way the 
proposed standard worked. Under the 
proposed rule, tree-trimming work was 
covered by § 1910.269 only to the extent 
it was done on trees or brush within 
3.05 meters of electric supply lines and 
equipment. If it was done on trees or 
brush more than 3.05 meters away from 
lines and equipment, none of the 
provisions in proposed § 1910.269 
applied. The proposed ‘‘10-foot rule’’ 
did not create any internal conflicts in 
§ 1910.269. For work done outside of 
the 3.05-meter boundary, the proposed 
provisions the industry was concerned 
about, that is, minimum approach 
distances and requirements for spraying 
herbicides and stump cutting, did not 
apply. 

The tree trimmers’ second 
justification for expanding the 
definition of line-clearance tree 
trimming in § 1910.269 is that the ‘‘10- 
foot rule’’ undermines safety by causing 
different safety requirements to apply to 
line-clearance tree trimmers depending 
on their distance from the line. Mr. 
Tommasi testified that ‘‘experience 
teaches that a single set of safety rules 
applicable to the line tree arborist 
achieves the highest rate of compliance 
and thus the highest safety’’ (Tr. 625). 
Mr. Tommasi maintained that Federal 
and State OSHA compliance officials 
have enforced other standards, such as 
OSHA’s logging standard (29 CFR 
1910.266), during arborist operations 
more than 3.05 meters from power lines 
(id.). Further, ULCC commented that 
‘‘the foundation of worker safety in line 
clearance tree trimming is adherence to 
a single predictable set of safety 
standards in which employees can be 
trained and repeatedly drilled’’ (Ex. 
0174). 

OSHA appreciates the industry’s 
desire for a single set of safety-related 
work practices, but changing the 
definition of ‘‘line-clearance tree 
trimming’’ in § 1910.269 would not 
necessarily achieve the industry’s goal. 
As stated previously, even work covered 
by § 1910.269 and subpart V must 
comply with all other applicable general 
industry and construction standards. In 
any event, the Agency does not believe 
that it is necessary to employee safety to 

address in § 1910.269 every hazard 
faced by line-clearance tree trimmers. 
Employers in every industry, including 
line-clearance tree trimming firms, must 
identify all OSHA standards applicable 
to their work, along with their general 
duty clause obligations, and then set, 
communicate, and enforce a set of work 
rules that meets all of the applicable 
requirements. For example, if a line- 
clearance tree trimming contractor 
performs work that falls under the 
logging or site-clearing standards 
(§§ 1910.266 and 1926.604, 
respectively), the contractor will have to 
ensure that its work rules meet those 
standards, in addition to § 1910.269.47 

The provisions on brush chippers, 
sprayers and related equipment, stump 
cutters, gasoline-engine power saws, 
backpack units for use in pruning and 
clearing, rope, and fall protection 
(§ 1910.269(r)(2), (r)(3), (r)(4), (r)(5), 
(r)(6), (r)(7), and (r)(8), respectively) in 
existing § 1910.269 were taken, in part, 
from the EEI–IBEW draft on which 
§ 1910.269 was based. Those provisions 
were ‘‘checked against the equivalent 
ANSI standard, ANSI Z133.1–1982[, 
American National Standard for Tree 
Care Operations—Pruning, Trimming, 
Repairing, Maintaining, and Removing 
Trees, and Cutting Brush—Safety 
Requirements] ([269-]Ex. 2–29), to be 
sure that OSHA’s regulations would 
better effectuate safety than the national 
consensus standard’’ (59 FR 4322). 
However, OSHA did not incorporate a 
comprehensive tree-trimming standard 
in § 1910.269. Thus, many important 
safety provisions included in applicable 
consensus standards and in other OSHA 
standards were not included in 
§ 1910.269, and that section does not 
address some important safety hazards 
faced by workers performing tree care 
operations. For example, § 1910.269 
does not contain any specific 
requirements to protect workers felling 
trees. Those requirements are in OSHA’s 
logging standard. Furthermore, even 
with respect to the nonelectrical hazards 
that are regulated in the § 1910.269 tree- 
trimming provisions, the OSHA 
standards do not cover those hazards as 
comprehensively as the current version, 
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48 As stated earlier, in its review of the EEI–IBEW 
draft, OSHA checked provisions of that draft against 
equivalent provisions in ANSI Z133.1–1982. 
However, because § 1910.269 is a standard for 
electric power generation, transmission, and 
distribution work and not a comprehensive 
standard on tree trimming, the Agency did not 
examine provisions in the ANSI standard that had 
no counterpart in the EEI–IBEW draft. 

49 Throughout this preamble, OSHA differentiates 
between line-clearance tree trimmers (as defined in 
§ 1910.269) and other workers involved in tree- 
trimming operations. OSHA refers to employees 
doing tree-related work who are not line-clearance 
tree trimmers under § 1910.269 as ‘‘regular tree 
trimmers’’ (that is, all other tree trimmers) or ‘‘tree 
workers who are not line-clearance tree trimmers’’ 
(that is, all other tree trimmers and ground 
workers). See also the summary and explanation for 
§ 1926.950(b)(2), later in this section of the 
preamble. 

50 See the summary and explanation for final 
§ 1926.951(b)(1), later in this section of the 
preamble, for a discussion of the requirements for 
first-aid training for field work, such as line- 
clearance tree-trimming operations. 

51 Note 2 to the definition of ‘‘line-clearance tree 
trimmer’’ in existing § 1910.269(x) explains that 
line-clearance tree trimmers are considered 
qualified employees for purposes of the electrical 
safety-related work practices in Subpart S 
(§§ 1910.331 through 1910.335). Paragraph (c)(1) of 
§ 1910.331 provides that §§ 1910.331 through 
1910.335 do not apply to work performed by 
qualified persons, including line-clearance tree 
trimmers under § 1910.269, on or directly 
associated with generation, transmission, and 
distribution installations. In addition, Note 3 to 
§ 1910.331(c)(1) clarifies that the agency considers 
line-clearance tree trimming to be work directly 
associated with such installations. 

52 Currently, an employee must meet the 
definition of ‘‘line-clearance tree trimmer’’ in 
existing § 1910.269(x) and have training meeting 
§ 1910.332(b)(3) to be considered a line-clearance 
tree trimmer who is a qualified employee for the 
purposes of subpart S. (See Note 1 to 
§ 1910.332(b)(3), which states that a person must 
have the training required by that paragraph to be 
considered a qualified person.) As explained in the 
summary and explanation for §§ 1926.950(b)(2) and 
1910.269(a)(2)(iii), later in this section of the 
preamble, OSHA added to § 1910.269 appropriate 
training requirements for line-clearance tree 
trimmers. Consequently, under this final rule, an 
employee must meet the definition of ‘‘line- 
clearance tree trimmer’’ and have training meeting 
§ 1910.269(a)(2)(iii) to be considered a line- 
clearance tree trimmer who is a qualified employee 
for the purposes of subpart S. Under both the 
existing standards and the final rule, any given tree 
trimmer is either a line-clearance tree trimmer, who 
is considered a qualified employee under subpart 
S, or a regular tree trimmer, who is considered an 
unqualified employee under subpart S. 

or even the 1982 version, of ANSI 
Z133.1.48 For example, the new and old 
consensus standards include additional 
requirements for brush chippers and 
provisions on hand tools such as axes, 
pruners, and saws that are not contained 
in § 1910.269. For these reasons, 
adopting the industry’s 
recommendation to have § 1910.269 be 
the exclusive source of requirements for 
tree-trimming work would not improve 
employee safety. Instead, it would 
jeopardize the workers performing those 
operations. For example, an employer 
may perform a logging operation near an 
overhead power line under contract 
with an electric utility to remove trees 
along the right of way for the power 
line. Applying the tree care industry’s 
recommendation and logic to this work 
would place that work exclusively 
under § 1910.269, eliminating the 
protection provided by the logging 
standard’s tree-felling provisions. 

The Agency has published an advance 
notice of proposed rulemaking to gather 
information to use in developing a 
comprehensive standard on tree care 
operations (73 FR 54118–54123, Sept. 
18, 2008). In that rulemaking, OSHA 
will consider whether, and to what 
extent, any new standard on tree care 
operations should cover line-clearance 
tree trimming. 

The tree trimmers’ third justification 
for expanding the definition of line- 
clearance tree trimming in § 1910.269 is 
that the electrical hazards regulated by 
§ 1910.269 exist at distances greater 
than 3.05 meters from the line. ULCC 
argued that there are many 
circumstances that expose line- 
clearance tree trimmers to electrical 
hazards at distances beyond 3.05 meters 
from the line, such as when a tree or 
section of a tree can fall into the line 
even though the tree itself is farther than 
3.05 meters away (Ex. 0174). To 
illustrate this point, Mr. Tommasi 
provided an example of a 15.2-meter tall 
oak tree located 4.6 meters from an 
overhead power line (Tr. 623). 

OSHA has considered this argument, 
but has concluded that the 3.05-meter 
rule is generally reasonable and 
consistent with provisions in 29 CFR 
part 1910, subpart S, OSHA’s general 
industry electrical standards. An 
examination of the different 
requirements that apply to the electrical 

hazards posed by tree-trimming 
operations will illuminate the need to 
set a locus within which § 1910.269 
should apply. 

The line-clearance tree-trimming 
provisions in existing § 1910.269 
contain several requirements to protect 
line-clearance tree trimmers from 
electrical hazards. First, to be 
considered line-clearance tree trimmers 
under § 1910.269, employees must, 
through training or experience, be 
familiar with the special techniques and 
hazards involved in line-clearance tree 
trimming.49 (See existing 
§ 1910.269(a)(1)(i)(E)(2) and the 
definition of ‘‘line-clearance tree 
trimmer’’ in existing § 1910.269(x).) 
Second, there must be at least two line- 
clearance tree trimmers present under 
any of the following conditions: (1) If a 
line-clearance tree trimmer is to 
approach any conductor or electric 
apparatus energized at more than 750 
volts more closely than 3.05 meters, (2) 
if branches or limbs being removed are 
closer than the applicable minimum 
approach distances to lines energized at 
more than 750 volts, or (3) if roping is 
necessary to remove branches or limbs 
from such conductors or apparatus. (See 
existing § 1910.269(r)(1)(ii).) Third, 
when the voltage on the lines is 50 volts 
or more and two or more employees are 
present, generally at least two 
employees must be trained in first aid, 
including cardiopulmonary 
resuscitation.50 (See existing 
§ 1910.269(b)(1).) Fourth, employees 
must maintain minimum approach 
distances appropriate for qualified 
employees. (See existing 
§ 1910.269(r)(1)(iii) and (r)(1)(v).) Fifth, 
employees must use insulating 
equipment to remove branches that are 
contacting exposed, energized 
conductors or equipment or that are 
within the applicable minimum 
approach distances of energized 
conductors or equipment. (See existing 
§ 1910.269(r)(1)(iv).) Sixth, line- 
clearance tree-trimming work may not 
be performed when adverse weather 
conditions make the work hazardous in 

spite of the work practices required by 
§ 1910.269. (See existing 
§ 1910.269(r)(1)(vi).) Seventh, 
mechanical equipment must maintain 
appropriate minimum approach 
distances, and certain measures must be 
taken to protect employees on the 
ground from hazards that might arise 
from equipment contact with energized 
lines. (See existing § 1910.269(p)(4).) 

Requirements for tree trimmers who 
are not performing line-clearance tree 
trimming (as defined in final 
§ 1910.269(x)), that is, ‘‘regular tree 
trimmers,’’ are contained in Subpart S of 
the general industry standards in part 
1910. It is important to note that, for the 
purposes of Subpart S, tree trimmers fall 
into two categories: (1) Regular tree 
trimmers, whom OSHA treats as 
unqualified persons, and (2) line- 
clearance tree trimmers (as defined in 
§ 1910.269), whom OSHA considers 
qualified persons under subpart S. Line- 
clearance tree trimmers under 
§ 1910.269 are exempt from the 
electrical safety-related work practice 
requirements in subpart S and must 
comply with the § 1910.269 
requirements described previously.51 
(See § 1910.331(c)(1).) In contrast, 
regular tree trimmers are subject to the 
subpart S requirements, but are not 
covered by § 1910.269.52 

Subpart S sets some basic 
requirements for regular tree trimmers. 
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53 Several provisions in the proposed rule and 
existing § 1910.269 require employers to provide 
personal protective equipment (PPE) and training 
for ‘‘employees’’ or for ‘‘all employees.’’ The final 
rule amends these provisions to require PPE and 
training for ‘‘each employee.’’ These editorial, 
nonsubstantive changes emphasize that the 
standards’ training and PPE requirements impose a 
compliance duty to each and every employee 
covered by the standards and that noncompliance 
may expose the employer to liability on a per- 
employee basis. This action is in accord both with 
OSHA’s longstanding position and OSHA standards 
addressing employers’ duties. (See §§ 1910.9 and 
1926.20(f); see also 73 FR 75568 (Dec. 12, 2008)). 
It should be noted that, if any provision in the final 
rule continues to require training or PPE for 
‘‘employees’’ or for ‘‘all employees,’’ rather than for 
‘‘each employee,’’ as described above, this was an 
unintentional omission on OSHA’s part and should 
not be interpreted as amending OSHA’s 
longstanding position, or the general standards, 
addressing employers’ duties to provide training 
and PPE to each employee. 

(Other requirements also apply, but are 
not germane to this discussion.) First, 
regular tree trimmers must be 
appropriately trained (see 
§ 1910.332(b)(1) and (b)(2)), although 
the training required for regular tree 
trimmers is not as extensive as that 
required for line-clearance tree 
trimmers. Second, regular tree trimmers 
must generally maintain a minimum 
separation of 3.05 meters from overhead 
power lines (see § 1910.333(c)(3)(i) and 
(c)(3)(iii)). Finally, regular tree trimmers 
working on the ground may not contact 
vehicles or mechanical equipment 
capable of having parts of its structure 
elevated near energized overhead lines, 
except under certain conditions (see 
§ 1910.333(c)(3)(iii)(B)). 

As a general matter, OSHA believes 
that workers performing line-clearance 
tree-trimming operations under existing 
§ 1910.269 are afforded more protection 
than workers performing regular tree- 
trimming operations under Subpart S. 
Under existing § 1910.269, line- 
clearance tree-trimming operations 
generally require the presence of at least 
two line-clearance tree trimmers trained 
in first aid, including cardiopulmonary 
resuscitation. Subpart S does not have a 
comparable requirement. Existing 
§ 1910.269 forbids line-clearance tree- 
trimming operations from being 
performed when adverse weather 
conditions make work unsafe. Subpart S 
does not address weather conditions. 
Furthermore, in comparison with 
subpart S, existing § 1910.269 contains 
additional requirements to protect 
workers in case mechanical equipment 
contacts a power line. OSHA believes 
that these important protections in 
existing § 1910.269 must be required 
only when tree-trimming operations 
expose employees to the most serious 
electrical hazards, not any time 
electrical hazards are present, as posited 
by ULCC. 

OSHA believes that the seriousness of 
electrical hazards posed by tree 
trimming depends on how close the tree 
is to the power line. The closer the tree 
is to the power line, the more difficulty 
the worker has in maintaining minimum 
approach distances. For example, roping 
may be necessary to maintain the 
required minimum approach distances. 
(This practice is addressed in existing 
§ 1910.269(r)(1)(ii)(C).) Furthermore, 
when the tree is close to the power line, 
a worker trimming trees from an aerial 
lift has to be more concerned with the 
distances between the power line and 
the tree, the aerial lift, and himself or 
herself. The farther the tree is from the 
power line, the more room an employee 
has in which to maneuver the aerial lift. 

Therefore, the Agency has only to 
decide how close the tree needs to be to 
a power line before the protections 
required by § 1910.269 are necessary. 
The Agency concludes that those 
protections should start when the tree is 
3.05 meters from a power line. Under 
Subpart S, unqualified employees are 
not permitted within that distance, but 
they are permitted to work in 
compliance with subpart S outside of 
that distance (plus 100 millimeters (4 
inches) of additional distance for every 
10 kilovolts over 50 kilovolts). (See 
§ 1910.333(c)(3)(i).) OSHA believes that 
it would be inconsistent to expand the 
definition of ‘‘line-clearance tree 
trimming’’ to the point that line- 
clearance tree trimmers working on 
trees or brush more than 3.05 meters 
from the lines would be entitled to the 
enhanced protections of § 1910.269, 
while employees doing other types of 
work closer to the lines (between 3.05 
meters from the line and where the line- 
clearance tree trimmers are working) 
would be governed by the more limited 
protections afforded by subpart S. The 
Agency generally believes that any 
electrical hazards that are present when 
a tree is more than 3.05 meters from 
power lines are addressed adequately by 
subpart S. 

Nevertheless, changes to the existing 
definition of ‘‘line-clearance tree 
trimming’’ in § 1910.269 (which is 
identical to the definition proposed for 
subpart V) are necessary to ensure 
consistency with the 3.05-meter rule 
that applies to unqualified employees 
under § 1910.331(c)(3)(i). As noted 
previously, under 
§ 1910.333(c)(3)(i)(A)(1), 3.05 meters is 
the minimum distance an unqualified 
employee must maintain from overhead 
power lines. If the voltage is higher than 
50 kilovolts, the required distance under 
§ 1910.333(c)(3)(i)(A)(2) increases by 
100 millimeters for every 10 kilovolts of 
voltage above 50 kilovolts. OSHA 
believes that this increase in distance 
reasonably captures the relationship 
between the severity of the electrical 
hazard and voltage. Therefore, OSHA 
decided that, although it is not 
expanding the definition of ‘‘line- 
clearance tree trimming’’ to the extent 
recommended by the tree trimming 
industry, it will add this extra distance 
to the definition of ‘‘line-clearance tree 
trimming’’ to accord with 
§ 1910.333(c)(3)(i)(A). The revised 
definition appears in §§ 1910.269(x) and 
1926.968. 

Paragraph (b) of final § 1926.950 
addresses training for employees. 
Subpart V currently contains no general 
provisions related to training employees 
in the safety practices necessary to 

perform electric power transmission and 
distribution work. It is widely 
recognized that the types of work 
covered by this standard require special 
knowledge and skills. Additionally, 
final subpart V contains many safety- 
related work practice requirements that 
are necessary for the protection of 
employees. To gain the requisite 
knowledge and skills to use these work 
practices, employees must be 
adequately trained. Therefore, in the 
proposed revision of subpart V, OSHA 
included training requirements 
mirroring those already in § 1910.269, 
with a few changes and additions 
(discussed later). OSHA notes that 
editorial changes are being made 
throughout paragraph (b) to clarify that 
employers must ensure that ‘‘each’’ 
employee covered by a specific training 
provision receives the training required 
by that provision.53 

Paragraph (b)(1) contains training 
requirements applying to all employees 
performing work covered by subpart V. 
Siemens Power Generation and ORC 
Worldwide suggested deleting the 
heading ‘‘All employees’’ from proposed 
paragraph (b)(1). They expressed 
concern that the provision could be 
construed to require training for clerical 
employees or other workers doing tasks 
not covered by subpart V (Exs. 0163, 
0208, 0235). Siemens commented: 

By adding the word ‘‘ALL’’ the Agency is 
implying that training must be conducted for 
any and all employees regardless of their 
scope of task. It implies for example, that 
even for clerical employees that have no risk, 
there must be some documented training 
conducted to comply with this requirement. 
[Ex. 0163] 

OSHA appreciates these concerns, but 
has elected to retain the title in 
paragraph (b)(1) as proposed. The 
Agency thinks that it is important to 
distinguish the training requirements in 
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paragraph (b)(1), which is broadly 
applicable to workers doing work 
covered by subpart V, from the 
requirements in paragraph (b)(2), which 
is applicable only to ‘‘qualified 
employees.’’ OSHA clarified in the 
proposal, and is reiterating here, that 
paragraph (b)(1) does not impose 
training requirements on employees 
who are not performing work covered 
by subpart V. The text of paragraph 
(b)(1) is self-limiting—employers need 
only ensure that each employee receives 
safety training that ‘‘pertain[s] to his or 
her job assignments’’ and that is 
‘‘related to his or her work.’’ 

As clerical workers do not perform 
the types of hazardous work covered by 
subpart V, this provision does not 
require employers to train such 
employees in live-line barehand or other 
work techniques addressed by this final 
rule. Employees performing clerical 
work or other work not covered by 
subpart V would not need to receive the 
same electrical safety training required 
for workers involved in the construction 
of transmission and distribution lines 
and equipment. However, employers 
must train clerical workers performing 
work covered by subpart V in the 
hazards to which they might be 
exposed. 

Proposed paragraphs (b)(1)(i) and 
(b)(1)(ii) were borrowed in large part 
from provisions in existing § 1910.269. 
Paragraph (b)(1)(i) requires each 
employee to be trained in, and be 
familiar with, the safety-related work 
practices, safety procedures, and other 
safety requirements in subpart V that 
pertain to his or her job assignments. 
OSHA considers this training necessary 
to ensure that employees use the safety- 
related work practices outlined in 
subpart V. It should be noted that this 
provision requires employers to train 
employees not only in the content of the 
applicable requirements of the final rule 
but in how to comply with those 
requirements. OSHA received no 
comments on proposed paragraph 
(b)(1)(i) and is carrying it forward into 
the final rule without substantive 
change. 

Proposed paragraph (b)(1)(ii) 
additionally provided that employees 
had to be trained in, and be familiar 
with, any other safety practices related 
to their work and necessary for their 
safety, including applicable emergency 
procedures, such as pole-top and 
manhole rescue. Proposed paragraph 
(b)(1)(ii) required that safety training be 
provided in areas that are not directly 
addressed by subpart V, but that are 
related to the employee’s job. This 
training fills in the gaps left when the 
final rule does not specify requirements 

for every hazard the employee may 
encounter in performing electric power 
generation, transmission, or distribution 
work. OSHA explained in the preamble 
to the proposal that if more than one set 
of work practices could be used to 
accomplish a task safely, the employee 
would only need to be trained in the 
work methods to be used (70 FR 34833). 
For example, an insulator on a power 
line could be replaced by an employee 
using live-line tools or rubber insulating 
equipment or by an employee working 
without electrical protective equipment 
after deenergizing and grounding the 
line. The employee would only need to 
be trained in the method actually used 
to replace that insulator. 

The Agency received numerous 
comments suggesting that the training 
requirement proposed in paragraph 
(b)(1)(ii) was too broad (Exs. 0156, 0160, 
0168, 0170, 0202, 0206, 0207, 0229, 
0233, 0237). Mr. Don Adkins of Davis H. 
Elliot Company, an electrical contractor, 
commented, for example, that this 
proposed provision was ‘‘impermissibly 
broad’’ and offered ‘‘no guidance as to 
what safety practices are ‘related’ to the 
work of those covered by the standard’’ 
(Ex. 0156). Mr. Robert Matuga of the 
National Association of Home Builders 
(NAHB) believed that paragraph 
(b)(1)(ii) was ‘‘overly broad,’’ potentially 
‘‘creating an obligation for employers to 
provide training to workers . . . on 
almost every hazard that could 
conceivably be encountered on a 
construction jobsite’’ (Ex. 0168). He also 
argued that proposed paragraph (b)(1)(ii) 
is duplicative of § 1926.21(b)(2), which 
requires ‘‘[t]he employer [to] instruct 
each employee in the recognition and 
avoidance of unsafe conditions and the 
regulations applicable to his work 
environment to control or eliminate any 
hazards or other exposure to illness or 
injury’’ (id.). Also, the U.S. Small 
Business Administration’s (SBA) Office 
of Advocacy commented: 

The scope of this mandatory employee 
training is not limited to work practices 
required by the proposed electrical 
standards, but extends to any other safety 
practices that are related to their work and 
necessary for their safety. The SBREFA panel 
was concerned that this language was overly 
broad and could be viewed as covering other, 
non-specified hazards on the worksite, such 
as ergonomic injuries from overhead work. 

* * * * * 
The proposed training language remains 

vague and OSHA should clarify what training 
is necessary to comply with the standard (as 
well as what alternative training is acceptable 
for compliance) [Ex. 0207] 

Despite these comments, OSHA 
continues to believe that the 
requirement in proposed paragraph 

(b)(1)(ii) is essential to the safety and 
welfare of employees and is adopting it 
without significant change in this final 
rule. Mr. Brian Erga of Electrical Safety 
Consultants International (ESCI) 
supported the proposed training 
requirements and attributed an increase 
in employee proficiency, and safer work 
environments, to the adoption of these 
provisions in existing § 1910.269. He 
explained: 

It has been shown time and time again that 
high quality training and retraining not only 
provides a safer work site, but returns 
dividends in financial contributions and long 
term productivity to the employer. The 
proposed [1926.]950(b) and associated 
verbiage in the preamble, if followed, will, in 
our opinion, move the industry to a safer 
work site. The current training requirements 
in 1910.269 and [the] proposed training 
requirements are not unduly burdensome, 
and will provide a more educated and 
experienced work force. [Ex. 0155] 

Further, Mr. Donald Hartley with 
IBEW testified at the 2006 public 
hearing that ‘‘ensur[ing] that . . . 
employees are trained in the safety- 
related work practices, procedures, and 
requirements that pertain to their . . . 
assignments . . . is necessary to ensure 
that employees are equipped to deal 
with potential hazards associated with 
this dangerous work’’ (Tr. 876). He did 
not suggest that this training be limited 
only to the safety practices and other 
safety requirements in subpart V. 
Several rulemaking participants 
recognized that subpart V does not 
specifically address all hazards faced by 
employees performing covered work 
and suggested that training is an 
important factor in employee safety. For 
example, Mr. Lee Marchessault testified 
about the importance of training in 
substation rescue procedures, stating, 
‘‘You should do rescue training from 
substation structures’’ (Tr. 572). Also, 
Energy United EMC commented that 
‘‘proper training is necessary’’ to 
prevent employees in insulated aerial 
lifts from touching conductors (Ex. 
0219). The record also indicates that 
employers train employees to protect 
them from heat-stress hazards (see, for 
example, Tr. 1129–1130), to ensure 
proper maintenance of protective 
clothing (see, for example, Tr. 471), and 
to supplement the line-clearance tree- 
trimming requirements in existing 
§ 1910.269 (see, for example, Tr. 683). 

Existing § 1910.269(a)(2)(i) already 
contains a requirement identical to the 
one proposed in § 1926.950(b)(1)(ii), and 
OSHA has successful enforcement 
experience with this provision. First, 
except for two questions addressing 
who needs to be trained in emergency 
and rescue procedures, the Agency has 
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54 The remaining discussion of these provisions 
refers to the proposed construction requirement. 
However, the comments and OSHA’s resolution of 
those comments applies equally to the 
corresponding general industry provision as is 
generally the case throughout this preamble. 

not received any letters requesting 
interpretation or clarification of this 
provision, leading the Agency to believe 
that the requirement is not as 
ambiguous as the commenters claim. 
Second, OSHA has issued only a few 
citations under existing 
§ 1910.269(a)(2)(i) (for example, in 2008, 
OSHA issued only 2 citations of 
§ 1910.269(a)(2)(i) in 362 inspections of 
electric utilities), which supports 
OSHA’s conclusion that employees 
performing work under existing 
§ 1910.269 are generally being trained as 
required. Third, even EEI admits that 
‘‘EEI members have generally found the 
training requirements of paragraph 
1910.269(a)(2) to be workable for their 
employees’’ (Ex. 0227). Thus, it appears 
that electric utilities have not had 
difficulty complying with the identical 
requirement in existing 
§ 1910.269(a)(2)(i). 

On the other hand, the Agency agrees 
with these commenters that 
§ 1926.950(b)(1)(ii) of the final rule sets 
a broad, general requirement to train 
employees. This is not an uncommon 
approach for an OSHA standard to take. 
OSHA’s personal protective equipment 
(PPE) standards in §§ 1910.132(a) and 
1926.95(a) require the employer to 
provide and ensure the use of protective 
equipment wherever it is necessary by 
reason of hazards of processes or 
environment, chemical hazards, 
radiological hazards, or mechanical 
irritants encountered in a manner 
capable of causing injury or impairment 
in the function of any part of the body 
through absorption, inhalation or 
physical contact. An employer is 
deemed to be in violation of the PPE 
standards when it fails to provide PPE 
despite having actual or constructive 
knowledge of a hazard in its facility for 
which protective equipment is 
necessary. (See, for example, Cape & 
Vineyard Div. of the New Bedford Gas 
& Edison Light Co. v. OSHRC, 512 F.2d 
1148, 1152 (1st Cir.1975).) The general 
construction training requirement 
contained in § 1926.21(b)(2) is similarly 
broad, requiring employers to instruct 
each employee in the recognition and 
avoidance of unsafe conditions and the 
regulations applicable to his or her work 
environment to control or eliminate any 
hazards or other exposure to illness or 
injury. That standard has been 
interpreted to require employers to 
provide employees with ‘‘the 
instructions that a reasonably prudent 
employer would have given in the same 
circumstances.’’ (El Paso Crane & 
Rigging Co., Inc., 16 BNA OSHC 1419 
(No. 90–1106, Sept. 30, 1993); see also 
Pressure Concrete Constr. Co., 15 BNA 

OSHC 2011 (No. 90–2668, Dec. 7, 1992) 
(‘‘Because section 1926.21(b)(2) does not 
specify exactly what instruction the 
employees must be given, the 
Commission and the courts have held 
that an employer must instruct its 
employees in the recognition and 
avoidance of those hazards of which a 
reasonably prudent employer would 
have been aware.’’).) The applicability 
of § 1926.21(b)(2) turns on an 
employer’s actual or constructive 
knowledge of hazards, just as under the 
general PPE requirements. (See, for 
example, W.G. Fairfield Co. v. OSHRC, 
285 F. 3d 499 (6th Cir. 2002).) 

OSHA is applying final paragraph 
(b)(1)(ii) in the same manner. Therefore, 
if an employer has actual knowledge of 
a hazard (for example, through safety 
warnings from equipment 
manufacturers or through injury 
experience), or if the employer has 
constructive knowledge of a hazard (for 
example, when industry practice 
recognizes particular hazards), then 
each employee exposed to the hazard 
must be trained. For the training to 
comply with this provision, it must be 
sufficient to enable the employee to 
recognize the hazard and take 
reasonable measures to avoid or 
adequately control it. 

In addition, OSHA agrees with Mr. 
Matuga that, except to the extent that it 
only covers Subpart V work, paragraph 
(b)(1)(ii) requires the same training as 
§ 1926.21(b)(2). Consequently, 
employers who meet § 1926.21(b)(2) 
also meet final § 1926.950(b)(1)(ii). Even 
though the final rule duplicates the 
general construction training provision, 
the Agency is adopting paragraph 
(b)(1)(ii) to maintain consistency with 
existing § 1910.269. 

Mr. Lee Marchessault with Workplace 
Safety Solutions recommended that 
paragraph (b)(1)(ii) refer to rescues at 
heights generally, rather than just pole- 
top rescue, in the parenthetical listing 
examples of potentially applicable 
emergency procedures (Tr. 572). He 
noted that rescue procedures are 
performed from wind turbines, towers, 
and substation structures, as well as 
utility poles (id.). 

OSHA has decided not to adopt this 
recommendation because no change is 
necessary. The types of emergency 
procedures listed in paragraph (b)(1)(ii) 
in the final rule are examples only. Pole- 
top rescue is listed because it is a 
widely recognized and used emergency 
procedure. The Agency notes, however, 
that training in these other types of 
emergency procedures is required if it is 
necessary for employee safety during 
the work in question. 

OSHA proposed to add a new 
provision to both subpart V and 
§ 1910.269 clarifying that the degree of 
training required is based on the risk to 
the employee for the task involved. 
OSHA explained that, under this 
proposed paragraph, the training 
provided to an employee would need to 
be commensurate with the risk he or she 
faces (70 FR 34834). The two provisions, 
proposed §§ 1910.269(a)(2)(i)(C) and 
1926.950(b)(1)(iii), were based on 
§ 1910.332(c), although § 1910.332(c) 
does not contain the ‘‘for the task 
involved’’ language. The purpose of 
these new training paragraphs was to 
ensure that an appropriate level of 
training is provided to employees. 
Employees who face little risk in their 
job tasks need less training than those 
whose jobs expose them to more danger. 
OSHA believed that this provision 
would ensure that employers direct 
their training resources where they will 
provide the greatest benefit, while still 
making sure that all employees receive 
adequate training to protect them 
against the hazards they face in their 
jobs (id.). OSHA noted in the preamble 
to the proposal that training already 
provided in compliance with existing 
§ 1910.269 would be considered 
sufficient for compliance with these 
paragraphs (id.). The provisions would 
not require employers to make changes 
to existing training programs that 
comply with § 1910.269; rather, they 
would provide employers with options 
to tailor their training programs and 
resources to employees with 
particularly high-risk jobs (id.). 

OSHA received several comments 
regarding paragraph (b)(1)(iii) of 
proposed § 1926.950. (See, for example, 
Exs. 0128, 0162, 0163, 0169, 0177, 0201, 
0209, 0210, 0212, 0221, 0225, 0227, 
0235; Tr. 873–874, 1316–1319, 1332– 
1333.)54 Some commenters maintained 
that this provision was unnecessary or 
too vague. For example, Mr. Pat 
McAlister of Henry County REMC 
requested additional guidance to 
‘‘clarify generally when and how risks 
link with training and [how to assign] 
the appropriate level of training to offset 
those risks’’ (Ex. 0210). EEI commented 
that this proposed training provision 
was unnecessary, explaining: 

We question the soundness of changing the 
[current] requirements [in § 1910.269] 
because if compliance with existing Section 
1910.269 training requirements is sufficient, 
there is no reason to add another regulatory 
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55 This document can be obtained by contacting 
OSHA’s Office of Publications as directed in the 
ADDRESSES section of this preamble or from OSHA’s 
Web page: http://www.osha.gov/pls/publications/
publication.html. See, in particular, Section III of 
the voluntary guidelines, ‘‘Matching Training to 
Employees,’’ on pp. 6–8. 

requirement, and the proposed provisions 
demonstrably have no purpose. The stated 
explanation is that the standard is intended 
to ‘‘provide employers with options,’’ but 
employers have those options without the 
added regulation. No additional provisions 
are necessary to preserve existing options. 
[Ex. 0227] 

EEI went on to suggest that the added 
requirement would create confusion, 
commenting: 

EEI’s concern is that the new language will 
likely create confusion among many 
employers who do not have access to or 
regularly consult the preambles to OSHA 
standards. All but the most sophisticated 
readers likely will assume that the revised 
standard imposes a requirement to modify 
existing training programs. Moreover, the 
proposal is unclear: The meaning of the term 
‘‘degree of training’’ is difficult to discern in 
that it is not evident how OSHA would 
classify and evaluate a ‘‘degree’’ of training. 
[Id.] 

Many of the comments received on 
proposed paragraph (b)(1)(iii) expressed 
concern only about the language tying 
training to ‘‘the task involved.’’ For 
example, Mr. Mark Spence with Dow 
Industries generally supported the 
proposed provision, but stated that the 
similar requirement in § 1910.332(c), 
which does not contain the ‘‘for the task 
involved’’ language, ‘‘has been in effect 
since 1990 without causing significant 
problems for employers’’ (Ex. 0128). Mr. 
Spence had concerns about the 
additional language in proposed 
paragraph (b)(1)(iii), explaining: 

[T]he proposal refers to training ‘‘for the 
task involved’’. Training programs typically 
are broad, rather than task-specific. [T]he 
present wording could be interpreted to 
indicate an unmanageable requirement to 
train affected employees on the details of 
each individual task. OSHA should consider 
re-wording this provision or clarifying that it 
means that, where necessary, additional 
training may be required for a particular task 
. . . [Id.] 

Mr. Tom Chappell of Southern 
Company similarly noted that ‘‘[d]ue to 
the large number of different tasks that 
an employee may need to perform, it 
would be difficult to evaluate each task 
and identify the level of training that 
would be required’’ (Ex. 0212). 
Consumers Energy commented that, in 
its experience, ‘‘employees can safely 
complete hundreds of specific tasks’’ 
without the need for training in each 
task individually (Ex. 0177). Mr. Donald 
Hartley of IBEW testified that the 
requirement ‘‘to tie the degree of 
training to the risk to the employee for 
the task involved . . . is both an 
unworkable and inappropriate 
standard’’ (Tr. 873–874). Mr. William 
Mattiford with Henkels & McCoy 
testified: 

[I]t’s not very clear as to what by 
definition, the degree of training shall be 
determined by the risk to the employee for 
the task involved. And that’s where we see 
it’s very confusing. 

And if it’s literally taken that way, then it’s 
each individual task. So it’s not just setting 
a pole, but it’s digging a hole, to set the pole, 
to prefab the pole. Each one of those things 
could be, I guess, understood as being 
training for each one of those tasks. 

And I feel as though, many of us feel as 
though that by the design of the training 
programs today that have redundancy and 
overlapping in them, you do cover all of 
those. 

But to actually spell out perhaps a lesson 
plan for each one of those tasks I think would 
be just too difficult to do, if not impossible. 
[Tr. 1339] 

Mr. Wilson Yancey with Quanta 
Services agreed with these comments: 

I agree with Bill’s comments, too. I think 
most of that is being covered today. If we 
have to go down and copy it and put lesson 
plans for everything, we will never get it 
accomplished and it will be too costly to the 
contractor. [Tr. 1340] 

OSHA continues to believe that it is 
important that the level of training 
provided to employees be 
commensurate with the risk they 
encounter. Focusing training where the 
risk is greatest maximizes the benefits to 
be achieved. In addition, providing no 
more training than is necessary for 
hazards that pose less risk can conserve 
valuable, and often limited, safety and 
health resources. OSHA successfully 
used this general approach in 
§ 1910.332(c), allowing employers 
flexibility in providing training to 
employees, yet ensuring that employees 
most at risk receive the most training. 
This approach is recognized by the 
Agency’s publication ‘‘Training 
Requirements in OSHA Standards and 
Training Guidelines.’’ 55 

On the other hand, the Agency 
understands the rulemaking 
participants’ concerns. Most 
commenters objected to providing a 
level of training determined by ‘‘the task 
involved.’’ Although employees are 
trained to perform the various tasks 
involved in their jobs, as noted by Mr. 
Mattiford (Tr. 1339), examining each 
task to determine the relative risk may 
seem daunting and unworkable as 
claimed by Mr. Hartley (Tr. 873–874). 
Employers should, however, be capable 
of determining the relative risk of the 
various hazards encountered by their 

employees. To clarify this requirement, 
OSHA replaced the phrase ‘‘for the task 
involved’’ from the proposal with the 
phrase ‘‘for the hazard involved’’ in 
paragraph (b)(1)(iii) of the final rule. 

To determine the relative risk 
encountered by employees, employers 
are encouraged to follow the guidelines 
in OSHA’s publication ‘‘Training 
Requirements in OSHA Standards and 
Training Guidelines,’’ Voluntary 
Training Guidelines, Section III. In any 
event, employers may allocate training 
resources in accordance with their own 
determination of relative risk, provided 
that each affected employee receives the 
minimum training required under 
subpart V. 

Paragraph (b)(2) contains additional 
requirements for training qualified 
employees. Because qualified 
employees may work extremely close to 
electric power lines and equipment and, 
therefore, encounter a high risk of 
electrocution, it is important that they 
be specially trained. Towards this end, 
the standard requires that these 
employees be trained in: distinguishing 
exposed live parts from other parts of 
electric equipment; determining 
nominal voltages of exposed live parts; 
applicable minimum approach 
distances and how to maintain them; 
the techniques, protective equipment, 
insulating and shielding materials, and 
tools for working on or near exposed 
live parts; and the knowledge necessary 
to recognize electrical hazards and the 
techniques to control or avoid these 
hazards. The language in paragraph 
(b)(2) generally mirrors language in 
existing § 1910.269(a)(2)(ii). However, 
paragraph (b)(2)(v), which requires 
training in how to recognize and control 
or avoid electrical hazards, has no 
counterpart in existing § 1910.269. In 
addition, OSHA has added language to 
paragraph (b)(2)(iii) of the final rule 
explicitly requiring employers to train 
qualified employees in the skills and 
techniques necessary to maintain 
minimum approach distances. See the 
summary and explanation of final 
§ 1926.960(c)(1), later in this section of 
the preamble, for an explanation of this 
change. 

NIOSH commented that qualified and 
unqualified employees are exposed to 
the same electrical hazards and should 
receive the same training (Ex. 0130). 
NIOSH suggested that ‘‘[a]ll workers 
potentially exposed to electrocution 
hazards should be trained in hazard 
awareness and the identification and 
control of these hazards, as qualified 
employees are trained’’ (id.). NIOSH 
specifically noted that line-clearance 
tree trimmers and ground workers face 
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56 Line-clearance tree trimming firms may need to 
train their employees in the more protective of the 
minimum approach distances in subpart S and 
§ 1910.269 to ensure compliance both during work 
that is covered by subpart S and work that is 
covered by § 1910.269. 

57 Even though line-clearance tree trimmers are 
not generally qualified employees under § 1910.269, 
paragraph (r)(1)(iii) of final § 1910.269 requires 
them to maintain the minimum approach distances 
specified in Table R–5, Table R–6, Table R–7, and 
Table R–8. 

electrical hazards comparable to those 
of qualified employees (id.). 

OSHA does not believe that is 
appropriate to adopt requirements in 
this final rule for the training of ground 
workers on tree crews or other tree 
workers who are neither qualified 
employees under § 1910.269 nor line- 
clearance tree trimmers. Subpart S, not 
§ 1910.269 or subpart V, applies to 
electrical safety-related work practices 
of ground workers on tree crews and 
other tree workers who are not line- 
clearance tree trimmers. (See 
§ 1910.331(b).) The preamble to the 
1994 § 1910.269 final rule makes this 
clear as follows: 

Other tree workers do not have the training 
necessary for them to be either ‘‘qualified 
employees’’ or ‘‘line-clearance tree 
trimmers’’, as defined under § 1910.269(x). 
These employees are not covered under 
§ 1910.269 at all. The work practices these 
employees must use are contained in Subpart 
S of Part 1910. Under Subpart S, tree workers 
must maintain a 10-foot minimum approach 
distance from overhead lines. (In fact, 
trimming any branch that is within 10 feet of 
an overhead power line is prohibited by 
Subpart S.) [59 FR 4410; footnotes omitted.] 

Existing § 1910.269(a)(1)(ii)(B) states 
that § 1910.269 does not cover 
‘‘electrical safety-related work practices 
. . . covered by subpart S.’’ 
Consequently, addressing the training of 
ground workers on tree crews or other 
tree workers who are neither qualified 
employees nor line-clearance tree 
trimmers in § 1910.269 or subpart V 
would be inappropriate. 

On the other hand, OSHA believes 
that the final rule should address the 
training of line-clearance tree trimmers. 
However, not all of the training 
requirements in final 
§ 1910.269(a)(2)(ii), which are 
applicable to qualified employees, are 
appropriate for line-clearance tree 
trimmers. Qualified employees are 
trained to work on energized parts. 
Specifically, the final rule requires 
qualified employees to be trained in, 
among other topics, the proper use of 
the special precautionary techniques, 
personal protective equipment, 
insulating and shielding materials, and 
insulated tools for working on or near 
exposed energized parts of electric 
equipment (§ 1926.950(b)(2)(iv)). This 
training enables qualified employees to 
work directly on energized parts of 
electric circuits, which line-clearance 
tree trimmers do not do. 

Line-clearance tree trimmers work 
close to, but not on, energized, overhead 
power lines. (See, for example, Ex. 0502; 
Tr. 611.) Consequently, the Agency 
believes that these employees have 
different training needs than qualified 

employees covered by § 1910.269. 
Under existing § 1910.269, OSHA has 
addressed the training for line-clearance 
tree trimmers in the definition of ‘‘line- 
clearance tree trimmer’’ and in the notes 
to that definition. The definition and 
notes appear in existing § 1910.269(x). 
Note 2 to that definition explains that 
while line clearance tree trimmers are 
not considered qualified employees for 
purposes of § 1910.269, they are 
considered to be qualified employees 
exempt from the electrical safety-related 
work practice requirements in subpart S 
(§§ 1910.331 through 1910.335). The 
note following § 1910.332(b)(3) 
indicates that, for the purposes of 
§§ 1910.331 through 1910.335, a person 
must have the training required by 
§ 1910.332(b)(3) for OSHA to consider 
that person a qualified person. 
Therefore, to be considered a line- 
clearance tree trimmer under § 1910.269 
and, thus, a qualified person under 
subpart S, a tree trimmer needs the 
training specified by § 1910.332(b)(3). 
Any tree trimmer who has not had such 
training is considered an unqualified 
person under subpart S, and the 
electrical safety-related work practices 
in that standard apply instead of those 
in § 1910.269 as explained previously. 

The training required by 
§ 1910.332(b)(3) is virtually identical to 
the training required by final 
§ 1910.269(a)(2)(ii)(A) through 
(a)(2)(ii)(C) for qualified employees, 
except that § 1910.332(b)(3)(iii) requires 
training in the clearance (that is, 
minimum approach) distances specified 
in § 1910.333(c), whereas 
§ 1910.269(a)(2)(ii)(C) requires training 
in the minimum approach distances in 
§ 1910.269 and in the skills and 
techniques necessary to maintain those 
distances. Considering NIOSH’s 
recommendation, OSHA believes that 
putting appropriate training 
requirements for line-clearance tree 
trimmers directly in § 1910.269 rather 
than applying them indirectly through 
definitions and scope statements will 
make the standards more transparent 
and make the obligation to train these 
workers clearer. Consequently, the 
Agency is adopting a new 
§ 1910.269(a)(2)(iii) requiring line- 
clearance tree trimmers to be trained in: 
(1) The skills and techniques necessary 
to distinguish exposed live parts from 
other parts of electric equipment (final 
§ 1910.269(a)(2)(iii)(A)), (2) the skills 
and techniques necessary to determine 
the nominal voltage of exposed live 
parts (final § 1910.269(a)(2)(iii)(B)), and 
(3) the minimum approach distances in 
the final rule corresponding to the 
voltages to which the line-clearance tree 

trimmer will be exposed and the skills 
and techniques necessary to maintain 
those distances (final 
§ 1910.269(a)(2)(iii)(C)).56 The first two 
training requirements, final 
§ 1910.269(a)(2)(iii)(A) and (a)(2)(iii)(B), 
are identical to § 1910.332(b)(3)(i) and 
(b)(3)(ii). The remaining requirement, 
final § 1910.269(a)(2)(iii)(C), is 
comparable to § 1910.332(b)(3)(iii), 
except that line-clearance tree trimmers 
need to be trained in the minimum 
approach distances required under 
§ 1910.269 rather than those in subpart 
S and need to be trained in the skills 
and techniques necessary to maintain 
those distances. OSHA concludes that 
the minimum approach distances 
required under § 1910.269 are the more 
appropriate reference for final 
§ 1910.269(a)(2)(iii)(C) because line- 
clearance tree trimmers are required to 
comply with the minimum approach 
distances in § 1910.269.57 The Agency 
also concludes that line-clearance tree 
trimmers need to be trained in the skills 
and techniques necessary to maintain 
the required minimum approach 
distances for the same reasons that 
qualified employees must be trained in 
these subjects. (See the discussion of 
minimum approach distances under the 
summary and explanation for final 
§ 1926.960(c)(1), later in this section of 
the preamble.) OSHA believes that 
training in these skills and techniques 
are even more important for line- 
clearance tree trimmers, who, unlike 
qualified employees, generally work 
without electrical protective equipment 
(see, for example, Ex. 0503). 

Paragraph (b)(2)(v), which is being 
adopted without change from the 
proposal, requires qualified employees 
to be trained in the recognition of 
electrical hazards to which the 
employee may be exposed and the skills 
and techniques necessary to control or 
avoid those hazards. Commenting on 
proposed § 1910.269(a)(2)(ii)(E), which 
is the general industry counterpart to 
proposed § 1926.950(b)(2)(v), Mr. Kevin 
Taylor of Lyondell Chemical Company 
requested clarification of the training 
required for workers who operate, but 
do not maintain, 480-volt circuit 
breakers (Ex. 0218). Workers operating 
these circuit breakers need not be 
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58 OSHA interprets the phrase ‘‘must employ’’ in 
paragraph (b)(4)(iii) to include both practices the 
employer specifically assigns to the employee and 
practices the employer expects the employee to be 
prepared to use, such as emergency response 
procedures. 

qualified employees unless the devices 
are in areas restricted to qualified 
employees (final §§ 1910.269(u)(4) and 
(v)(4) and 1926.966(e)) or otherwise 
expose the employees to contact with 
live parts (final § 1910.269(l)(1) and 
1926.960(b)(1)). Thus, assuming that 
these workers are not qualified 
employees, they would need to be 
trained only as required by final 
§§ 1910.269(a)(2)(i) and 1926.950(b)(1). 
The scope of this training is described 
earlier in this section of the preamble 
under the discussion of final 
§ 1926.950(b)(1). 

OSHA proposed to supplement the 
training requirements in paragraphs 
(b)(1) and (b)(2) with requirements for 
supervision and additional training in 
paragraphs (b)(3) and (b)(4). These 
requirements were taken directly from 
existing § 1910.269(a)(2)(iii) and 
(a)(2)(iv). The Agency explained in the 
proposal that initial instruction in safe 
techniques is not sufficient to ensure 
that employees will use safe work 
practices all of the time (70 FR 34834). 
Continual reinforcement of this initial 
training must be provided to ensure that 
the worker uses the procedures he or 
she has been taught. This reinforcement 
can take the form of supervision, safety 
meetings, prejob briefings or 
conferences, and retraining. 

Paragraph (b)(3), which is being 
adopted without change from the 
proposal, requires the employer to 
determine, through regular supervision 
(that is, supervision that takes place on 
a periodic basis throughout the year) 
and inspections conducted at least 
annually, that each employees is 
complying with the safety-related work 
practices required by subpart V. 
Paragraph (b)(4), also being adopted 
without change from the proposal, 
requires additional training (or 
retraining) whenever: 

• Regular supervision or an annual 
inspection required by paragraph (b)(3) 
indicates that the employee is not 
following the safety-related work 
practices required by subpart V, 

• New technology, new types of 
equipment, or changes in procedures 
necessitate the use of safety-related 
work practices that are different from 
practices that the employee would 
normally use, or 

• The employee must use safety- 
related work practices that are not 
normally used during his or her regular 
job duties. 

A note to paragraph (b)(4)(iii) explains 
that retraining must be provided before 
an employee performs a task that is 
done less frequently than once a year. 
Instruction provided in prejob briefings 
is acceptable if it is detailed enough to 

fully inform the employee of the 
procedures involved in the job and to 
ensure that he or she can accomplish 
them in a safe manner. 

Mr. Leo Muckerheide of Safety 
Consulting Services commented that the 
requirements for retraining in proposed 
paragraph (b)(4) were reactive rather 
than proactive (Ex. 0180). He 
recommended that the standard require 
4 to 8 hours of retraining every 2 to 3 
years, arguing that workers follow 
proper safety practices immediately 
after training, but drift away from those 
practices as time goes on. 

OSHA does not agree that the 
retraining requirements in paragraph (b) 
are exclusively reactive. Employees 
performing work covered by the final 
rule typically employ the safety-related 
work practices required by the standard 
on a daily or other regular basis. The 
Agency believes that workers generally 
will continue to follow these practices 
over time and has no evidence that a 
lack of regularly scheduled retraining 
contributes to a failure to follow safe 
work practices that are used frequently. 
OSHA does recognize, however, that 
retraining is important for work 
practices that are employed 
infrequently. Thus, paragraphs (b)(4)(ii) 
and (b)(4)(iii) require employees to 
receive additional training if they need 
to use new or different safety-related 
work practices or safety-related work 
practices that are not part of their 
regular job duties. For example, under 
paragraph (b)(4)(iii), an employee who 
is expected to administer CPR in the 
event of an emergency needs retraining 
if he or she has not used those 
emergency practices over the course of 
the previous year. Retraining would also 
be required for an employee who needs 
to climb a pole if it has been more than 
a year since he or she has used pole- 
climbing practices.58 OSHA does not 
believe that any changes to paragraph 
(b)(4) are necessary and is adopting that 
paragraph without change from the 
proposal. 

Under paragraph (b)(5), training 
required by paragraph (b) can be 
provided in a classroom or on-the-job, 
or in both places. This paragraph is 
taken directly from existing 
§ 1910.269(a)(2)(v). The Agency has 
found these types of instruction, which 
provide workers an opportunity to ask 
questions and have the employer 
respond to them, to be most effective. 
(See, for example, OSHA’s publication 

‘‘Training Requirements in OSHA 
Standards and Training Guidelines.’’) 
OSHA received no comments on this 
provision, and it is being adopted as 
proposed. 

Paragraph (b)(6) provides that training 
given in accordance with § 1926.950(b) 
has to result in employee proficiency in 
required work practices and introduce 
procedures necessary for subpart V 
compliance. OSHA did not receive any 
comments on this paragraph, which is 
borrowed from existing 
§ 1910.269(a)(2)(vi), and is adopting it 
without change from the proposal. 
Unless a training program establishes an 
employee’s proficiency in safe work 
practices and that employee then 
demonstrates his or her ability to 
perform the necessary work practices, 
there will be no assurance that the 
employee will work safely. An 
employee who has attended a single 
training class on a complex procedure, 
for example lockout and tagging 
procedures used in an electric 
generating plant, will not generally be 
deemed proficient in that procedure. 
Paragraph (b)(6), and the demonstration 
of proficiency requirement contained in 
paragraph (b)(7) (discussed later), will 
ensure that employers do not try to 
comply with § 1926.950(b) by simply 
distributing training manuals to 
employees. These provisions require 
employers to take steps to assure that 
employees comprehend what they have 
been taught and that they are capable of 
performing the work practices mandated 
by the standard. OSHA believes that this 
maximizes the benefits of the training 
required under the final rule. 

Existing § 1910.269(a)(2)(vii) requires 
employers to certify that each employee 
has received required training. The 
certification has to be made when the 
employee demonstrates proficiency in 
the relevant work practices and 
maintained for the duration of the 
employee’s employment. OSHA 
proposed to eliminate this certification 
requirement and to replace it with 
paragraphs in both § 1910.269 
(paragraph (a)(2)(vii)) and subpart V 
(§ 1926.950(b)(7)) that simply require 
the employer to determine that each 
employee has demonstrated proficiency 
in the necessary work practices. In 
proposing this change, the Agency 
aimed to reduce unnecessary paperwork 
burdens on employers (70 FR 34835). In 
the preamble to the proposal, OSHA 
explained that, in the absence of 
training certifications, compliance with 
training requirements could be 
determined through employee 
interviews (id.). A note following this 
proposed paragraph explained that, 
although not required, employee 
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training records could continue to be 
used by employers to track when 
employees demonstrate proficiency. 
OSHA specifically requested comments 
on whether the existing certification 
requirement is necessary and whether 
the proposed standard, without a 
certification requirement, was 
adequately protective. 

OSHA received a lot of feedback on 
this issue. Many rulemaking 
participants supported OSHA’s 
proposal. (See, for example, Exs. 0125, 
0127, 0159, 0169, 0171, 0175, 0177, 
0179, 0186, 0212, 0222, 0227.) For 
instance, Mr. Brian Skeahan of Public 
Utility District No. 1 of Cowlitz County 
commented that the change from the 
certification requirement to the 
requirement to demonstrate proficiency 
was an ‘‘acceptable modification,’’ 
pointing out that recording on-the-job 
training can be burdensome (Ex. 0159). 
Mr. Wilson Yancey of Quanta Services 
provided similar comments, expressing 
‘‘support [for] OSHA’s proposal to 
require only that the employer ensure 
that the employee is able to demonstrate 
proficiency’’ (Ex. 0169). He commented 
that the ‘‘certification requirement is an 
unnecessary recordkeeping burden that 
would be difficult to administer in 
practice because of the way that crews 
are spread out and would not advance 
employee safety and health in any 
material way’’ (id.). Mr. Brooke Stauffer 
of the National Electrical Contractors 
Association also supported the 
proposal: ‘‘NECA supports the proposed 
changes from certification of training to 
demonstration of proficiency. We do not 
support a requirement to keep records of 
employee training, due to high turnover 
in the line construction industry. Such 
record-keeping also isn’t feasible to 
document on-the-job training . . . .’’ 
(Ex. 0171). EEI commented that ‘‘in the 
experience of EEI members, the existing 
training certification requirement in 
paragraph 1910.269(a)(2)(vii) has proven 
to be of no value, and is unnecessary 
and should be eliminated’’ (Ex. 0227). 
Also, Southern Company told OSHA: 

Since on-the-job training is recognized as 
a method for training employees, it would be 
difficult or impossible to maintain records for 
this type of training. We agree that records 
of training that are normally maintained 
(classroom instruction or hands-on training 
exercises) should be recognized as a method 
for determining if an employee has been 
trained. However, it is the employee’s ability 
to demonstrate their proficiency which 
should be the measure of the employee’s 
ability to work safely. [Ex. 0212] 

Other commenters objected to the 
proposed move away from the 
certification requirement, stressing the 
importance of recordkeeping. (See, for 

example, Exs. 0200, 0213, 0230, 0505.) 
For instance, Mr. Tommy Lucas of TVA 
commented: 

To ensure that employees have been 
trained and demonstrated proficiency, the 
training should be documented. Documented 
training is necessary for managers and 
supervisors to know whether or not the 
employee is proficient in the skills required 
for tasks being assigned. Having training 
records available to managers and 
supervisors will better protect employees. 
[Ex. 0213] 

IBEW similarly supported a 
recordkeeping requirement for training, 
commenting as follows: 

The standard should require employers to 
record employee training. The question that 
needs [to be] asked is how, if training records 
are not kept, can an employer comply with 
requirements for initial and ongoing training? 
Most training that is offered in this industry 
is structured using somewhat universal 
subjects and methods. Those employers that 
are engaged in this type of training are most 
likely recording initial training and any other 
additional training that they may offer. 
Recording of employee training will not 
impose any unnecessary or costly 
requirement on employers that they are not 
currently doing. [Ex. 0230] 

Mr. Donald Hartley with IBEW further 
explained the union’s position in his 
testimony during the 2006 public 
hearing: 

OSHA should require employers to certify 
that employees are proficient in the tasks that 
they are assigned to perform and to maintain 
records documenting their demonstrated 
proficiency. There is simply no way to 
ensure that employers are actually certifying 
employees if documentation is not required. 
Moreover, the records can be used over time 
to determine whether employees have 
satisfied the training requirements in the past 
and whether retraining or recertification is 
necessary. [Tr. 874] 

Mr. Steven Semler, counsel for ULCC, 
asked that OSHA retain the existing 
training certification requirement 
because it ‘‘works well . . . and has 
enhanced safety . . . by requiring the 
checkoff of certification of employees in 
writing’’ (Tr. 743). Mr. Scott Packard of 
Wright Tree Service testified on behalf 
of TCIA that the certification 
requirement ‘‘has clearly raised the level 
of safety in the line clearance tree 
trimming industry overall’’ (Tr. 751). 
The TCIA further commented: 

The current and existing ‘‘shall certify’’ 
language has raised the level of safety in the 
line clearance tree trimming industry as well 
as in non-line clearance firms with exposure 
to the electrical hazard and hence the need 
to train and to certify. This requirement is 
particularly important among smaller 
employers with less sophisticated safety 
programs. 

Requiring ‘‘certification’’ of employees 
having received the required safety training 

has imposed internally within line clearance 
contractors’ and others’ training procedures 
creation of failsafe mechanisms to 
unambiguously assure the employee has 
received the required safety training. The 
newly-proposed method is a more 
subjective—hence looser—requirement. [Ex. 
0200; footnote omitted; emphasis included in 
original.] 

Mr. Peter Gerstenberger, also testifying 
on behalf of TCIA, suggested that ‘‘it’s 
the connotation of the word ‘certify’ that 
just accords the whole process more 
importance’’ (Tr. 811–812). 

OSHA has carefully considered the 
feedback it received on this issue and 
has decided to adopt the requirement as 
proposed, without a certification 
requirement. OSHA believes this gives 
employers maximum flexibility, while 
still ensuring that employees have 
demonstrated required proficiencies. 
The Agency concludes that it is 
particularly important to provide 
flexibility for employers using less 
formal (that is, on-the-job) methods to 
train workers because, as noted by 
Messrs. Stauffer and Yancey, it could be 
challenging for these employers to 
record training that occurs sporadically 
and in circumstances that are not 
conducive to the preparation of written 
certifications. In addition, as noted in 
the preamble to the proposal, the 
Agency does not need training 
certifications for enforcement purposes 
under final § 1910.269 and subpart V 
because compliance with the training 
requirements can be determined 
through interviews with management 
and workers (70 FR 34835). Therefore, 
the Agency believes that the plain 
language of the final rule will be at least 
as effective in protecting workers as a 
requirement to certify these records; in 
this regard, the plain language of the 
final rule still requires employers to 
determine that each employee 
demonstrates necessary proficiencies. 

OSHA also points out that Note 1 to 
paragraph (b)(7) specifically clarifies 
that the rule does not prohibit the 
keeping of training records. In light of 
the comments received, OSHA expects 
that some employers will voluntarily 
elect to prepare and maintain training 
records for their own purposes in 
tracking who has received training and 
demonstrated the requisite level of 
proficiency. 

OSHA proposed a second note to 
paragraph (b)(7) of § 1926.950 that 
described how an employer may treat 
training that an employee has received 
previously (for example, through 
previous employment). OSHA 
explained in the preamble to the 
proposal that employers relying on 
training provided by others would need 
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59 In this discussion, OSHA uses the term 
‘‘electric utility’’ and ‘‘host employer’’ 
synonymously. In some cases, however, the host 
employer may not be an electric utility. See the 
discussion of the definition of ‘‘host employer’’ 
later in this section of the preamble. 

to take steps to verify that the employee 
had been trained and to ensure that the 
previous training was adequate for the 
work practices the employee would be 
performing (70 FR 34835). The proposed 
note read: 

Employers may rely on an employee’s 
previous training as long as the employer: (1) 
Confirms that the employee has the job 
experience appropriate to the work to be 
performed, (2) through an examination or 
interview, makes an initial determination 
that the employee is proficient in the relevant 
safety-related work practices before he or she 
performs any work covered by this subpart, 
and (3) supervises the employee closely until 
that employee has demonstrated proficiency 
in all the work practices he or she will 
employ. 

Several rulemaking participants noted 
that some employees receive training 
from third parties, such as unions, and 
supported OSHA’s effort to recognize 
the potential portability of training. 
(See, for example, Exs. 0162, 0169, 
0234.) For example, MYR Group stated: 
‘‘MYR Group . . . supports allowing 
reliance on prior training through 
demonstration of proficiency—in the 
circumstance of prior training not 
conducted by the employer a 
proficiency demonstration is a 
reasonable means of avoiding 
duplicative training’’ (Ex. 0162). 

The line-clearance tree trimming 
industry, however, claimed that the new 
note would make it too difficult for an 
employer to rely on training that its 
employees received elsewhere. The tree 
trimmers argued that closely 
supervising all newly hired employees 
would be unworkable. (See, for 
example, Exs. 0174, 0200; Tr. 753–754.) 
For instance, Mr. Steven Semler 
representing ULCC argued that the note 
would unnecessarily require the close 
scrutiny of experienced and already- 
trained employees and suggested that 
the high rate of turnover in the line- 
clearance tree trimming industry made 
close supervision of all new hires 
administratively impractical (Ex. 0174). 
ULCC preferred existing 
§ 1910.269(a)(2)(vii), which contained 
the training certification requirement, 
because, in its view, the existing 
standard permitted an employer to 
‘‘verify the [previous employer’s] 
certification records and observe the 
demonstrated proficiency of the newly 
hired employee staff’’ (id.). According to 
ULCC, ‘‘the current standard desirably 
enable[d] continuity of operations with 
trained personnel whose proficiency is 
determined by verification of training 
and observance of work’’ (id.). TCIA 
echoed these arguments and stated that 
the proposed new note ‘‘adds a new 

hardship to the employer without any 
offset whatsoever in safety’’ (Ex. 0200). 

OSHA did not impose any new 
burdens on employers through proposed 
Note 2 to paragraph (b)(7). The proposed 
note simply explained one way for an 
employer to comply with the 
proficiency-demonstration requirement 
in final paragraph (b)(7). Tree care 
industry witnesses described the 
process they use to determine the 
proficiency of newly hired experienced 
employees, and OSHA believes that 
process is similar to the steps for 
determining proficiency that were 
described in proposed Note 2 (Tr. 715– 
717, 805–806). For example, one tree- 
care industry witness described his 
company’s process for hiring an 
experienced employee as follows: 

[T]here would be face-to-face interviews. 
There will be verification of prior 
certifications and/or training. There will be 
observations done and there will be field 
evaluations [to verify] that . . . the 
certification that they claim to possess they 
do. [Tr. 805–806] 

Although the tree care industry 
appears to use the process that OSHA 
envisioned in drafting the proposed 
note, OSHA reworded the note in the 
final rule to more closely match the 
process described by the tree care 
industry. The note in the final rule 
explains that for an employee with 
previous training, an employer may 
determine that that employee has 
demonstrated the required proficiency 
using the following process: (1) Confirm 
that the employee has the training 
required by final § 1926.950(b), (2) use 
an examination or interview to make an 
initial determination that the employee 
understands the relevant safety-related 
work practices before he or she performs 
any work covered by subpart V, and (3) 
supervise the employee closely until 
that employee has demonstrated the 
required proficiency. 

The revised note makes it clearer than 
the proposed note that the process 
described in the note is not mandatory. 
Any process that ensures that the 
employee is not treated as having 
completed training until the employer 
confirms that he or she has had the 
training required by paragraph (b), and 
has demonstrated proficiency as 
required by paragraph (b)(7), is 
acceptable. The revised language also 
replaces the phrase ‘‘in all the work 
practices he or she will employ’’ with 
‘‘as required by this paragraph’’ at the 
end of the note to make it clear that the 
process is designed to ensure that the 
employee demonstrates proficiency to 
the employer as required by the final 
rule. 

Since subpart V covers some transient 
workers, and training is often provided 
by previous employers or third parties 
(for example, unions), some commenters 
suggested that employers could benefit 
from the development of a system for 
storing and accessing training 
information for all covered workers 
(Exs. 0196, 0227). EEI noted the 
potential value of such a system, but did 
not think it should be an OSHA 
requirement (Ex. 0227). Also, Mr. Lee 
Marchessault with Workplace Safety 
Solutions recommended that OSHA 
consider recognizing a universal 
training booklet, called a training 
passport in some countries, that workers 
would carry to prove to employers that 
they have been trained and have 
demonstrated their abilities (Ex. 0196; 
Tr. 573–574). 

OSHA understands the third-party 
process by which many line workers are 
trained. The Agency has adopted Note 
2 to paragraph (b)(7) in the final rule 
partly in recognition that this type of 
training takes place. The final rule is 
designed to allow employers to rely on 
previous training conducted by unions, 
previous employers, or other third 
parties. In fact, it would be permissible 
for employer groups, unions, or other 
third parties to design and implement a 
system such as the training passport 
recommended by Mr. Marchessault, 
provided that employers using the 
system complied with relevant OSHA 
training requirements. OSHA stresses 
that it is the employer’s, not the 
employee’s, obligation to determine that 
the employee demonstrates proficiency 
before he or she is deemed to have 
completed the required training. 

OSHA proposed to add provisions to 
both subpart V and § 1910.269 
concerning communication between 
host employers (utilities) and the 
contractors they hire to work on their 
systems.59 As OSHA explained in the 
preamble to the proposal, the work 
covered by Subpart V is frequently done 
by an employer working under contract 
to an electric utility (70 FR 34835). 
Traditionally, employers with electric 
power generation, transmission, and 
distribution systems have had a 
workforce sufficient for the day-to-day 
maintenance of their systems. These 
employers usually hire contractors 
when the work to be performed goes 
beyond routine maintenance. Thus, 
contractors typically construct new 
transmission and distribution lines, 
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perform extensive renovations of 
transmission and distribution lines 
(such as replacing a large number of 
utility poles or upgrading a line to a 
higher voltage), do line-clearance tree 
trimming, overhaul generation plants, 
and repair extensive storm damage. Mr. 
Donald Hartley of IBEW testified at the 
2006 public hearing in this rulemaking 
that ‘‘utilities are increasingly 
contracting out work, both because 
contractors bring expertise that the 
utilities do not themselves possess and 
as a cost-saving measure to reduce their 
overall payroll and overhead’’ (Tr. 875). 

In proposing the host-contractor 
provisions, OSHA explained that, in 
many (if not all) instances, sharing of 
information between the electric utility 
employer and the contractor is 
necessary to adequately protect the 
contractor’s employees from hazards 
associated with work on the utility’s 
facilities (70 FR 34838–34839). For 
example, if the host employers and 
contract employers do not coordinate 
their procedures for deenergizing lines 
and equipment, then contractor 
employees could mistakenly believe 
that a line is deenergized when it is not. 
This mistake could have potentially 
fatal results for contractor employees. In 
a similar fashion, as OSHA also 
explained in the preamble to the 
proposal, the safety of electric utility 
employees is affected by the contract 
employer’s work (id.). For example, a 
contractor’s work could cause an 
overhead energized line to fall on a 
deenergized line on which an electric 
utility employee is working, creating 
hazards for the electric utility employee. 
Although electric utility employees do 
not typically work with contract 
employees, sometimes they do work 
together. For example, it is common 
practice for contract employees and 
electric utility employees to work side 
by side during emergency-restoration 
operations, such as after a big storm (Ex. 
0505; Tr. 392, 1379–1380). Additionally, 
contractors in electric power generation 
plants will be working near utility 
employees who work in the plant (Tr. 
985). The record also indicates that 
utility and contract employees work 
side by side in other situations, 
including during outages on 
transmission lines (Ex. 0505; Tr. 1380) 
and while working in the same 
substation (Ex. 0505; Tr. 313–314, 559). 

Because in this host-contractor 
relationship the work of (or information 
possessed by) one affects the safety of 
the other’s employees, OSHA believed 
that it was necessary for host employers 
and contractors to cooperate and 
communicate with each other to provide 
adequate protection for all employees 

maintaining or constructing electric 
power generation, transmission, or 
distribution facilities. Thus, OSHA 
proposed requirements in § 1926.950 (as 
well as in § 1910.269) to ensure the 
necessary exchange of information 
between host employers and contract 
employers. The requirements in the 
proposal were loosely based on similar 
provisions in the Agency’s standard for 
process safety management (PSM), 
§ 1910.119(h). 

IBEW agreed that there was a need for 
host-contractor requirements in these 
standards, explaining that it ‘‘fully 
supports the basic principles underlying 
OSHA’s proposals regarding the 
reciprocal obligations of the host 
employers and contract employers to 
provide one another with information 
necessary to safeguard their workforces’’ 
(Tr. 878). 

Mr. Donald Hartley of IBEW testified 
about the importance of host employers 
and contract employers exchanging 
‘‘critically important’’ information (Tr. 
877–878). He elaborated that for 
contractor employees to be ‘‘equipped to 
deal with potential hazards associated 
with this dangerous work, [they require] 
access to information that may be in the 
sole possession of the host employer’’ 
(Tr. 876). He continued: 

[W]hile some contract employers report 
that utilities routinely provide this 
information with every job they contract out, 
as we have heard, others have found that 
utilities refuse to disclose that information 
about operating conditions even when the 
contract employers specifically request it. 

Just as the host employer possesses 
information critically important to the safety 
of contract employees, the contract 
employees may in the course of their work 
discover conditions about which the host is 
unaware, also recently testified to. This is 
particularly true when contract employees 
are working out in the field on equipment 
that the host employer may not regularly 
inspect. [Tr. 877–878] 

OSHA received a number of 
comments suggesting that it should not 
include host-contractor provisions in 
the final rule. The Agency has 
considered these comments and 
concluded that, although some changes 
to the proposed regulatory text are 
necessary (as described later in this 
section of the preamble), the 
information-sharing requirements in 
§ 1926.950(c) of this final rule are 
reasonably necessary and appropriate. 

Some commenters took the position 
that the extent to which host employers 
and contract employers exchange 
information with each other is an issue 
best left to private contracts between the 
parties. (See, for example, Exs. 0149, 
0151, 0159, 0172, 0179, 0188.) For 

example, the Lewis County Public 
Utility District commented: 

We feel that any arrangement between a 
contractor and host employer is best handled 
by contractual language between the two 
parties without OSHA involvement. This 
includes how the host employer and 
contractor communicate and exchange 
information. [Ex. 0149]. 

Evidence in the record makes clear, 
however, that relying on private 
contracts has proven to be an ineffective 
method of ensuring the adequate 
exchange of information between hosts 
and contractors. A number of 
participants at the 2006 public hearing 
explained that there are times when 
contractors are unable to get the 
information they need from utilities to 
permit the contractors’ employees to 
work safely. For example, Mr. Donald 
Hartley of IBEW testified that 
‘‘complying with [OSHA standards] 
requires access to information that may 
be in the sole possession of the host 
employer’’ (Tr. 876). As noted earlier, he 
also stated that some ‘‘utilities refuse to 
disclose . . . information about 
operating conditions even when the 
contract employers specifically request 
it’’ (Tr. 877). An ESCI representative 
agreed, testifying: ‘‘I work with a 
number of utility contractors that tell 
me that [t]here are a number of things 
that they are not provided that they 
need’’ (Tr. 1240). Also, MYR noted that 
‘‘although . . . the transfer of 
information between utilities and 
contractors has improved tremendously 
over the last several years, issues still 
exist in the industry today’’ (Tr. 1333). 
In light of this evidence, OSHA 
concludes that relying on the parties’ 
private contracts to serve this function 
is unlikely to ensure that host 
employers and contract employers 
receive all of the information they need 
to protect their workers. 

Some commenters suggested that 
OSHA does not have statutory authority 
to adopt host-contractor provisions. 
(See, for example, Exs. 0168, 0177, 
0209, 0227, 0501.) For instance, EEI 
commented: 

The fundamental point is that the OSH Act 
simply does not confer authority upon OSHA 
to require one employer to be responsible for 
the safety or health of another employer’s 
employees. Any final rule that seeks to 
impose duties on host employers and 
contractors vis-à-vis each other will be 
legally vulnerable. [Ex. 0227] 

OSHA has clear authority to include 
the host-contractor provisions in the 
final rule. First, the plain language of 
the OSH Act and its underlying purpose 
support OSHA’s authority to place 
requirements on employers that are 
necessary to protect the employees of 

VerDate Mar<15>2010 23:17 Apr 10, 2014 Jkt 232001 PO 00000 Frm 00038 Fmt 4701 Sfmt 4700 E:\FR\FM\11APR2.SGM 11APR2m
st

oc
ks

til
l o

n 
D

S
K

4V
P

T
V

N
1P

R
O

D
 w

ith
 R

U
LE

S
2



20353 Federal Register / Vol. 79, No. 70 / Friday, April 11, 2014 / Rules and Regulations 

60 As explained later in this section of the 
preamble, the overall sharing of information that 
will occur in accordance with the final host- 
contractor provisions will help protect the 
employees of both host employers and contract 
employers. 

61 This language is in marked contrast to the 
language of Section 5(a)(1) of the OSH Act (known 
as the ‘‘general duty clause’’), which requires each 
employer to ‘‘furnish to each of his employees 
employment and a place of employment which are 
free from recognized hazards that are causing or are 
likely to cause death or serious physical harm to his 
employees’’ (29 U.S.C. 654(a)(1)). (See Brennan v. 
OSHRC, 513 F.2d 1032, 1037–38 (2d Cir. 1975).) 

62 As a rationale for those provisions, OSHA 
explained that chemical manufacturers and 
importers are in the best position to develop, 
disseminate, and obtain information about their 
products. (See 48 FR 53280, 53322, Nov. 25, 1983.) 

others.60 Second, congressional action 
subsequent to passage of the OSH Act 
recognizes this authority. Third, OSHA 
has consistently interpreted its statutory 
authority as permitting it to impose 
obligations on employers that extend 
beyond their own employees, as 
evidenced by the numerous standards, 
including several construction 
standards, that OSHA has promulgated 
with multiemployer provisions. Finally, 
OSHA’s authority to place obligations 
on employers that reach beyond their 
own employees has been upheld by 
numerous courts of appeals and the 
OSHRC. 

The purpose of the OSH Act is to 
assure so far as possible safe and 
healthful working conditions for every 
working man and woman in the nation 
(29 U.S.C. 651(b)). To achieve this goal, 
Congress authorized the Secretary of 
Labor to establish mandatory 
occupational safety and health 
standards. The Act broadly defines an 
OSHA standard as a rule that ‘‘requires 
conditions, or the adoption or use of one 
or more practices, means, methods, 
operations, or processes, reasonably 
necessary or appropriate to provide safe 
or healthful employment and places of 
employment’’ (29 U.S.C. 652(8)). (See 
Building & Constr. Trades Dep’t., AFL– 
CIO v. Brock, 838 F.2d 1258, 1278 (D.C. 
Cir. 1988).) OSHA standards must 
prescribe measures that are appropriate 
to protect ‘‘places of employment;’’ 
nothing in the statutory language 
suggests that OSHA may do so only by 
regulating an employer’s interactions 
with its own employees. On the 
contrary, the OSH Act’s broad language 
gives OSHA almost ‘‘unlimited 
discretion’’ to devise means to reach the 
statutory goal. (See United Steelworkers 
v. Marshall (Steelworkers), 647 F.2d 
1189, 1230 (D.C. Cir. 1980).) 

Similarly, Section 5(a)(2) of the OSH 
Act provides that each employer ‘‘shall 
comply with occupational safety and 
health standards promulgated under’’ 
the OSH Act (29 U.S.C. 654(a)(2)).61 
Nothing in this language suggests that 
compliance is required only when 
necessary to protect the employer’s own 

employees or that the employer is 
entitled to endanger other employer’s 
employees at the worksite. 

Section 6(b)(7) of the OSH Act 
specifically permits the Secretary to 
‘‘prescribe the use of labels or other 
appropriate forms of warning as are 
necessary to insure that employees are 
apprised of all hazards to which they 
are exposed . . . and proper conditions 
and precautions of safe use or exposure’’ 
(29 U.S.C. 655(b)(7)). (Notably, the 
Agency’s authority to require warnings 
is not limited to information that would 
warn the employer’s own employees of 
hazards.) Finally, Section 8(g)(2) of the 
OSH Act generally affords the Secretary 
authority to ‘‘prescribe such rules and 
regulations as he may deem necessary to 
carry out . . . responsibilities under’’ 
the OSH Act (29 U.S.C. 657(g)(2)). 

In short, the statute focuses on 
workplace conditions to effectuate the 
OSH Act’s congressional mandate and 
not on a particular employment 
relationship. The OSH Act’s underlying 
purpose is broad—to assure safe and 
healthful working conditions for 
working men and women—and 
Congress made clear that it expected the 
Act to protect all employees. (See H. 
Rep. No. 91–1291, 91st Cong., 2d Sess., 
pp.14–16 (July 9, 1970).) Numerous 
references in the legislative history of 
the OSH Act discuss requiring 
employers to provide a safe and 
healthful ‘‘place of employment.’’ (See 
for example, S. Rep. No. 91–1282, 91st 
Cong., 2d Sess., p. 10 (Oct. 6, 1970).) 
The OSH Act tasks OSHA with 
promulgating rules that will create safe 
places of employment, notwithstanding 
the many varied employment 
relationships that might exist at a 
worksite. 

Subsequent congressional action has 
also recognized OSHA’s authority to 
impose responsibilities on employers to 
protect employees who are not their 
own. For example, Congress directed 
OSHA to develop a chemical process 
safety standard (the PSM Standard) 
requiring employers to ‘‘ensure 
contractors and contract employees are 
provided appropriate information and 
training’’ and to ‘‘train and educate 
employees and contractors in 
emergency response’’ (Pub. L. 101–549, 
Title III, Sec. 304, Nov. 15, 1990, 104 
Stat. 2576 (reprinted at 29 U.S.C. 655 
Note)). This is a clear ratification of the 
Agency’s authority to require employers 
to protect the employees of others. 
Congress also approved of the Agency’s 
authority when it relied on the 
provisions of OSHA’s Hazard 
Communication Standard in 
promulgating the Emergency Planning 
and Community Right-to-Know Act 

(EPCRA), 42 U.S.C. 11001–11050. The 
Hazard Communication Standard 
requires, in part, that manufacturers and 
importers of hazardous chemicals 
provide information for the benefit of 
downstream employees.62 (See 29 CFR 
1910.1200; see also Martin v. American 
Cyanamid Co., 5 F.3d 140, 141 (6th Cir. 
1993) (noting that the Hazard 
Communication Standard requires ‘‘that 
a manufacturer of hazardous chemicals 
inform not only its own employees of 
the dangers posed by the chemicals, but 
downstream employers and employees 
as well’’).) Congress incorporated 
provisions of the Hazard 
Communication Standard in EPCRA as 
a basis for triggering obligations on 
owners or operators of facilities 
producing hazardous chemicals to 
provide local governments with 
information needed for emergency 
response. Had Congress not approved of 
the multiemployer provisions in the 
Hazard Communication Standard, it 
would not have approved of it as a basis 
for obligations in EPCRA. 

Furthermore, OSHA has consistently 
interpreted the OSH Act as authorizing 
it to impose multiemployer obligations 
in its standards. In addition to the 
Hazard Communication Standard and 
the PSM Standard already noted, OSHA 
included multiemployer provisions in 
its standard for powered platforms, 
which requires that a building owner 
inform employers that the building 
installation has been inspected and is 
safe to use. (See 29 CFR 1910.66(c)(3).) 
OSHA also has imposed multiemployer 
obligations in construction standards. 
For example, OSHA exercised its OSH 
Act authority to promulgate provisions 
in the Asbestos Standard for the 
construction industry that require 
building owners to communicate the 
presence of asbestos or presumed 
asbestos-containing materials to certain 
employers with employees who may be 
exposed to such materials. (See 29 CFR 
1926.1101(k).) In OSHA’s Steel-Erection 
Standard, the Agency imposed duties on 
controlling contractors to ensure that 
site conditions are safe for steel 
erection. (See 29 CFR 1926.752(c).) 
More recently, OSHA promulgated rules 
requiring controlling entities and 
utilities to take steps to protect other 
employers’ employees during crane 
operations. (See 29 CFR 1926.1402(c), 
1926.1402(e), 1926.1407(e), 
1926.1408(c), and 1926.1424(b).) 

Finally, OSHA’s authority to impose 
these provisions is confirmed by the 
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decisions of numerous courts of appeals 
and the Review Commission. For 
example, the Third Circuit upheld the 
information-sharing requirements in the 
Asbestos Standard for the construction 
industry, noting: ‘‘We are not convinced 
that the Secretary is powerless to 
regulate in this [way], especially given 
the findings she has made regarding the 
importance of building owners in the 
discovery and communication of 
asbestos hazards.’’ Secretary of Labor v. 
Trinity Indus., Inc. (Trinity), 504 F.3d 
397, 402 (3d Cir. 2007). (See also 
Universal Constr. Co. v. OSHRC, 182 
F.3d 726, 728 (10th Cir. 1999) (following 
decisions from Second, Sixth, Seventh, 
Eighth, and Ninth Circuits holding that 
an employer’s duties and OSHA 
standards may extend beyond an 
employer’s own employees).) 

EEI asserted that § 1910.12(a) 
precludes host-contractor requirements 
in subpart V, commenting: 

Section 1910.12(a), standing alone, 
precludes OSHA from requiring an employer 
covered by the final Part 1926 rule to take 
any responsibility for the safety of another 
employer’s employees, certainly insofar as 
the final standard purports to regulate 
‘‘construction.’’ [Ex. 0227]. 

OSHA disagrees with EEI. Paragraph 
(a) of § 1910.12 provides: 

The standards prescribed in part 1926 of 
this chapter are adopted as occupational 
safety and health standards under section 6 
of the Act and shall apply, according to the 
provisions thereof, to every employment and 
place of employment of every employee 
engaged in construction work. Each employer 
shall protect the employment and places of 
employment of each of his employees 
engaged in construction work by complying 
with the appropriate standards prescribed in 
this paragraph. 

Paragraph (a) of § 1910.12 has no 
bearing on the host-contractor 
requirements in the final rule because 
the Agency clearly intends to assign 
specific responsibilities to host 
employers and contract employers, and 
the final regulatory text plainly reflects 
that intent. (See Trinity, 504 F.3d at 402 
(rejecting argument premised on 
§ 1910.12(a) where ‘‘the regulation at 
issue . . . specifically applie[d] to 
building owners’’).) Moreover, the 
Eighth Circuit and the Review 
Commission have squarely rejected 
EEI’s argument. In Solis v. Summit 
Contractors, Inc. (Summit Contractors), 
the Eighth Circuit concluded that 
§ 1910.12(a) is ‘‘unambiguous’’ in that it 
does not preclude OSHA from citing an 
employer when only employees of other 
employers are exposed to the hazard in 
question (558 F.3d 815, 825 (8th Cir. 
2009)). The Review Commission 
similarly held that § 1910.12(a) does not 

prevent OSHA from citing a controlling 
employer that does not have exposed 
employees (Summit Contractors, Inc., 
23 BNA OSHC 1196 (No. 05–0839, Aug. 
19, 2010)). Both the Eighth Circuit and 
the Review Commission emphasized the 
language in § 1910.12(a) establishing a 
duty on the part of employers to protect 
‘‘places of employment’’ as well as 
employees. (See, for example, Summit 
Contractors, 558 F.3d at 824.) The first 
sentence in § 1910.12(a) makes the 
construction standards applicable to 
every employment and to every ‘‘place 
of employment’’ of every construction 
employee, and the second sentence, by 
providing that each employer must 
protect ‘‘places of employment,’’ does 
not negate the broad reach of the first 
sentence. 

Moreover, the history of § 1910.12(a) 
reveals that the purpose of this 
provision is to extend, not limit, the 
Agency’s authority. Indeed, § 1910.12(a) 
is located in a subpart entitled 
‘‘Adoption and Extension of Established 
Federal Standards,’’ which was 
established to extend OSHA’s authority 
through adoption of the Construction 
Safety Act’s standards. (See 29 CFR 
1910.11(a) (‘‘The provisions of this 
subpart . . . adopt[,] and extend the 
applicability of, established Federal 
standards . . . with respect to every 
employer, employee, and employment 
covered by the Act.’’).) Thus, neither the 
language nor the context of § 1910.12(a) 
suggest a conflict with the information- 
sharing requirements in this final rule. 

Some commenters asserted that the 
proposed host-contractor provisions 
inappropriately expanded or conflicted 
with OSHA’s existing Multi-Employer 
Citation Policy (CPL 02–00–124 (Dec. 
10, 1999)). (See, for example, Exs. 0162, 
0167, 0170, 0207, 0237.) 

These comments reflect a 
misunderstanding of both the proposal 
and the multiemployer citation policy. 
The host-contractor provisions do not 
rely on, or modify, the Agency’s 
multiemployer enforcement policy. (See 
Trinity, 504 F.3d at 402 (distinguishing 
an enforcement action under the 
multiemployer provisions of the 
Asbestos Standard for construction from 
cases in which the Agency invoked the 
multiemployer citation policy).) Rather, 
the multiemployer citation policy and 
the host-contractor provisions represent 
separate exercises of OSHA’s statutory 
authority to protect places of 
employment. The host-contractor 
provisions and the multiemployer 
enforcement policy operate in different, 
yet entirely consistent, ways to permit 
the Agency to fulfill its statutory 
mission. 

OSHA’s multiemployer citation 
policy simply recognizes the existing 
responsibilities of different employers at 
multiemployer worksites under the Act 
and OSHA standards. For example, 
employers have a duty not to create 
hazardous conditions that violate OSHA 
standards, regardless whether it is their 
own employees or another employer’s 
that they endanger. (Employers who do 
so are referred to as ‘‘creating 
employers.’’) And employers have a 
duty to protect their own employees 
from violative conditions, even if 
created by another employer. Such 
‘‘exposing employers’’ must take 
reasonable steps to correct the hazards 
or otherwise protect their workers. 
Similarly, ‘‘controlling employers,’’ that 
is, employers with general supervisory 
authority over safety and health at a 
worksite, by virtue of that authority, 
have certain responsibilities to prevent 
and detect violations affecting 
employees at the workplace. 

When OSHA promulgates new safety 
and health standards, it does so against 
this background principle that 
employers share responsibility for 
working conditions, and thus for OSHA 
compliance, at multiemployer 
worksites. Therefore, when the Agency 
issues a new safety or health standard, 
it is with the intention that creating, 
exposing, and controlling employers at 
multiemployer worksites will exercise 
their respective responsibilities to 
ensure that affected employees are 
protected as required by the standard. 

In some situations, however, the 
general background principles reflected 
in the multiemployer policy will not be 
sufficient to ensure the safety of 
workplaces; in those instances, OSHA 
may find it necessary to impose 
additional or more specific obligations 
on particular employers to protect 
workers. The host-contractor provisions 
in this final rule, as well as similar 
information-sharing provisions in the 
Hazard Communication Standard, the 
PSM Standard, and the Asbestos 
Standard for construction, are examples 
of the Agency regulating in this manner. 
In this rulemaking, OSHA determined 
that the final host-contractor provisions 
are necessary, in addition to the general 
background responsibilities employers 
have, to ensure the safety of affected 
employees. Not all utilities (or host 
employers) will have sufficient 
authority over, or relationships with, 
contractor worksites to qualify as 
controlling employers under the 
multiemployer citation policy. In 
addition, the final rule prescribes with 
specificity the information-sharing 
responsibilities of hosts and contractors. 
The specific information-sharing 
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requirements in the host-contractor 
provisions are necessary to ensure that 
critical information sharing and 
coordination take place at all 
workplaces where employees perform 
work covered by the final rule. 

Some commenters argued that the 
host-contractor provisions could create 
employer-employee relationships 
between host employers and contractor 
employees. (See, for example, Exs. 0173, 
0178.) For instance, the Farmers Rural 
Electric Cooperative Corporation 
commented: 

It is up to the contractor and the employees 
of that firm to perform this work, under their 
supervision and direction, using their work 
practices and safety rules. Should we as hosts 
begin to direct their work, provide 
supervision of that work, oversee their safety 
practices, the IRS would then say they are 
our employees and are entitled to benefits. 
[Ex. 0173] 

Also, some commenters suggested, more 
generally, that the host-contractor 
provisions could expand the potential 
legal liability of the respective 
employers. (See, for example, Exs. 0168, 
0187, 0220, 0226.) A few commenters 
argued that in these ways the proposed 
host-contractor provisions went so far as 
to violate the OSH Act. For example, the 
National Association of Home Builders 
commented: 

[W]e also believe that OSHA’s multi- 
employer language in the proposed rule in 
Subpart V impermissibly expands the 
common law liability of host/general 
contractors in violation [of Section 4(b)(4)] of 
the OSH Act. [Ex. 0168]. 

OSHA concludes that, under any of 
the potentially applicable legal tests for 
an employment relationship, the final 
host-contractor provisions are unlikely 
to result in one employer exercising the 
type or degree of control over the 
employees of another employer that 
would create an employer-employee 
relationship when one otherwise would 
not have existed. (See, for example, 
Nationwide Mutual Ins. Co v. Darden, 
503 U.S. 318 (1992) (common-law test 
for determining who is an ‘‘employee’’); 
Antenor v. D&S Farms, 88 F.3d 925 
(11th Cir. 1996) (factors relevant to 
determining whether two employers are 
‘‘joint employers’’ of an individual 
employee for purposes of the Fair Labor 
Standards Act); Weber v. C.I.R., 60 F.3d 
1104 (4th Cir. 1995) (test for 
determining whether there is an 
employment relationship for income tax 
purposes).) 

OSHA also disagrees with the 
commenters’ claim about Section 4(b)(4) 
of the OSH Act. That provision states: 

Nothing in [the OSH] Act shall be 
construed to . . . in any manner affect any 

workmen’s compensation law or to enlarge or 
diminish or affect in any other manner the 
common law or statutory rights, duties, or 
liabilities of employers and employees under 
any law with respect to injuries, diseases, or 
death of employees arising out of, or in the 
course of, employment. [29 U.S.C. 653(b)(4)] 

This provision serves two purposes: 
First, it establishes that the OSH Act 
does not create a private right of action. 
(See, for example, Crane v. Conoco, Inc., 
41 F.3d 547 (9th Cir. 1994).) Second, it 
makes clear that the duties and 
liabilities imposed under the OSH Act 
do not displace the duties and liabilities 
that exist under State tort and workers’ 
compensation schemes. (See, for 
example, Frohlick Crane Serv., Inc. v. 
OSHRC, 521 F.2d 628 (10th Cir. 1975).) 

OSHA acknowledges that State courts 
are free to permit the use of OSHA 
regulations, including these final host- 
contractor provisions, as evidence of a 
standard of care in a negligence action. 
(See, for example, Knight v. Burns, 
Kirkley & Williams Constr. Co., 331 
So.2d 651 (Ala. 1976).) However, it does 
not follow that regulations used in that 
fashion are invalid under Section 4(b)(4) 
on the ground that they expand 
employers’ common-law liabilities, a 
result that would limit the Secretary’s 
rulemaking authority to issuing 
regulations that codify duties already 
owed by employers at common law. 
Such a result would be inconsistent 
with Congressional intent in 
promulgating the OSH Act, and no court 
has ever invalidated an OSHA 
regulation on the ground that it violates 
Section 4(b)(4). Indeed, courts have 
squarely rejected the argument that 
Section 4(b)(4) precludes multiemployer 
enforcement practices. For example, in 
Summit, the Eighth Circuit concluded 
that OSHA’s multiemployer citation 
policy did not violate Section 4(b)(4), 
explaining that even though it could 
‘‘increas[e] an employer’s liability at 
common law[,]’’ the policy ‘‘neither 
creates a private cause of action nor 
preempts state law’’ (558 F.3d at 829). 
(See also Steelworkers, 647 F.2d at 
1234–36.) 

OSHA decided to adopt the proposed 
host-contractor provisions, with some 
substantial modifications (described 
later in this section of the preamble), in 
the final rule. Before addressing each 
specific provision, however, OSHA 
must first address the scope of these 
requirements. 

The proposal defined a ‘‘host 
employer’’ as ‘‘[a]n employer who 
operates and maintains an electric 
power transmission or distribution 
installation covered by subpart V of this 
Part and who hires a contract employer 
to perform work on that installation.’’ 

This definition included electric 
utilities and other employers that 
operate and maintain electric power 
transmission or distribution 
installations. However, it did not 
include employers that own, but do not 
operate and maintain, such 
installations. The Agency believed that 
entities that do not operate or maintain 
these installations would generally not 
have the expertise necessary to work 
safely on transmission or distribution 
lines and equipment and would have 
little hazard-related knowledge to pass 
on to contractors. In addition, the 
employees of such entities would have 
little if any exposure to hazards created 
by a contract employer. The Agency 
invited comments on whether excluding 
such employers from the host-contractor 
provisions would unduly jeopardize 
employee safety and whether any of the 
host-contractor provisions could 
reasonably be applied to such 
employers. 

Some commenters, such as Energy 
United EMC (Ex. 0219), supported the 
proposed exclusion of owners that do 
not operate or maintain installations. 
Ohio Rural Electric Cooperatives 
commented: ‘‘If an employer only owns 
but does not actually operate its own 
lines or equipment then that employer 
would certainly not be able to pass on 
any useful information to a contractor’’ 
(Ex. 0186). 

IBEW took the position that 
‘‘[e]xcluding such employers from any 
host-contract employer provisions, in 
general, should not jeopardize employee 
safety,’’ but questioned whether those 
entities may make ‘‘decisions on how 
the system will be operated, such as 
switching procedures and load transfer, 
that . . . could have a direct impact on 
worker safety’’ (Ex. 0230). The union 
went on to suggest that ‘‘[w]hatever 
entity has the responsibility and/or 
decision making power as to how the 
system is operated should be included 
in the proposed provisions’’ (id.). 

Others commented that the host- 
contractor provisions should apply to 
all system owners. Ms. Susan O’Connor 
of Siemens Power Generation 
commented, for example, that excluding 
owners that do not perform operations 
or maintenance could jeopardize 
employee safety ‘‘in situations where 
host employers might use this provision 
as a loophole to avoid regulation’’ (Ex. 
0163). Ms. O’Connor suggested that a 
utility could ‘‘eliminate [its] qualified 
maintenance department and outsource 
. . . maintenance to avoid dealing with 
this regulation’’ (id.). MYR Group also 
‘‘believe[d] that the protections afforded 
to contractors through the host 
employer obligations should apply 
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63 The definition of host employer in the final 
rule also removes any confusion over whether a 
holding company that owns a utility company’s 
outstanding stock, which is a common practice, or 
the electric utility itself ‘‘owns’’ the installation. 

64 As explained later in this section of the 
preamble, ‘‘contract employer’’ is defined as: ‘‘An 
employer, other than a host employer, that performs 
work covered by subpart V of this part under 
contract.’’ 

regardless of whether the host actually 
operates the installation’’ (Ex. 0162). 
MYR thought that ‘‘[s]erious and 
inequitable problems could arise from 
failure to apply the proposed rule 
requirements on host employers that 
own but do not operate their electric 
utility installations’’ (id.). 

OSHA considered the record and 
concludes that the host employer 
should be the employer that is in the 
best position to have information on the 
design, operation, and condition of an 
electric power generation, transmission, 
or distribution system. Based on this 
principle, OSHA decided that an 
employer that controls how the system 
is operated, such as switching 
procedures and load transfer, should not 
be excluded from the host-contractor 
provisions. Depending on the type of 
work practices used, such operational 
control could have a direct impact on 
worker safety. For example, an 
employer that controls the operation of 
an electric power generation, 
transmission, or distribution system 
could institute new switching 
procedures without informing 
contractors or coordinating the new 
procedures with contractors (Ex. 0230). 
In addition, because an employer, to fall 
within the proposed definition of ‘‘host 
employer,’’ needed to operate and 
maintain the installation and hire the 
contractor, it would have been possible 
under the proposal to have scenarios in 
which there was no host employer, such 
as if one employer owned the 
installation (and hired the contractor) 
and a different employer operated or 
maintained the installation. This result 
could have undermined the 
information-sharing requirements 
altogether. 

The Agency is revising the definition 
of ‘‘host employer’’ to include 
employers that operate installations or 
control procedures for operation of 
installations without regard to whether 
the employer owns the installation. In 
addition, OSHA is deleting the reference 
to ‘‘maintenance’’ in the final definition 
of ‘‘host employer’’ because the Agency 
believes that an employer that only 
maintains an electric power generation, 
transmission, or distribution system is 
unlikely to have knowledge of the 
design, operation, and condition of the 
installation; employers that perform 
such maintenance may be contractors 
hired by an electric utility. (See, for 
example, Tr. 403, 1200–1201.) 
Maintenance contractors will need 
information from the employer that 
operates or controls the operation of the 
installation, as would any other 
contractor. The final rule states that an 
employer that operates, or that controls 

the operating procedures for, an electric 
power generation, transmission, or 
distribution installation on which a 
contract employer is performing work 
covered by subpart V is a host employer. 
A note to the definition of ‘‘host 
employer’’ provides that OSHA will 
treat the electric utility or the owner of 
the installation as the host employer if 
it operates or controls operating 
procedures for the installation. If the 
electric utility or installation owner 
neither operates nor controls operating 
procedures for the installation, OSHA 
will treat the employer that the utility 
or owner has contracted with to operate 
or control the operating procedures for 
the installation as the host employer. In 
no case will there be more than one host 
employer. (See the definition of ‘‘host 
employer’’ in final § 1926.968.) 

The revised definition incorporates 
IBEW’s recommendation that the 
Agency focus on the entity that has 
control over the system. OSHA believes 
any such entity is likely to have critical 
safety-related information about the 
system. In addition, the revised 
language renders Ms. O’Connor’s 
comment moot; the revised language 
ensures that an entity that is in a 
position to have information that affects 
the safety of contractor employees will 
be identified as a host employer under 
the final rule.63 Note that OSHA has 
added electric power generation 
installations to the installations covered 
by the definition of ‘‘host employer’’ in 
subpart V for consistency with the 
definition of this term in § 1910.269. 

In addition, the definition in the final 
rule removes the criterion that the host 
employer be the entity that hires the 
contractor. The record indicates that 
various entities hire contractors to work 
on electric power generation, 
transmission, and distribution 
installations. For example, utility 
owners hire contractors to perform 
maintenance (Ex. 0186; Tr. 403). In 
addition, some contractors subcontract 
some of their work (Tr. 315–316, 1380– 
1381). Subcontractors will be treated as 
‘‘contract employers’’ under the final 
rule even though the host does not hire 
them directly.64 The standard’s 
information-exchange requirements 
hinge on the need to exchange 
information between the entity that 

operates or controls operating 
procedures for the system and entities 
that are performing maintenance or 
construction work on the system. The 
type of contractual relationship that 
exists between the host employer and 
contract employers does not change the 
need for this information exchange. 
OSHA realizes that the final rule will 
require some employers to exchange 
information with entities with which 
they have no direct contractual 
relationship. These employers can 
either exchange information directly 
with each other or can arrange to handle 
their information exchange through 
contacts with entities that do have 
contractual relationships with the other 
employer. For example, an electric 
utility transmitting information to an 
employer under contract to perform 
work on the installation could instruct 
(or contract for) that contractor to share 
the same information with any 
subcontractors hired to perform work 
under the contract. Ultimately, however, 
it is the host employer’s responsibility 
to ensure that whatever procedures it 
uses are adequate to get the required 
information to all ‘‘contract employers’’ 
working on the installation. Paragraph 
(c)(3) of final § 1926.950 (discussed later 
in this section of the preamble) requires 
host employers and contract employers 
to coordinate their work rules and 
procedures; part of this coordination 
involves establishing appropriate 
procedures for exchanging information 
in accordance with the host-contractor 
provisions. 

The other issue involving coverage 
under the host-contractor provisions 
pertains to line-clearance tree trimming. 
OSHA proposed to exclude from the 
host-contractor requirements work done 
by line-clearance tree trimmers who are 
not qualified employees. As discussed 
earlier in this section of the preamble, 
line-clearance tree-trimming work is 
covered by § 1910.269. Paragraph 
(a)(1)(i)(E)(2) of existing § 1910.269 lists 
the paragraphs of that section that apply 
to work performed by line-clearance tree 
trimmers who are not qualified 
employees, and OSHA did not propose 
to add the host-contractor provisions to 
that list. 

By not proposing to modify existing 
§ 1910.269(a)(1)(i)(E)(2), OSHA would 
not have applied the host-contractor 
provisions to line-clearance tree- 
trimming operations performed by 
unqualified employees. However, as 
long as qualified employees are using 
electrical protective equipment, these 
employees would be permitted to come 
much closer to energized parts than 
unqualified employees. The Agency 
believed that qualified employees 

VerDate Mar<15>2010 23:17 Apr 10, 2014 Jkt 232001 PO 00000 Frm 00042 Fmt 4701 Sfmt 4700 E:\FR\FM\11APR2.SGM 11APR2m
st

oc
ks

til
l o

n 
D

S
K

4V
P

T
V

N
1P

R
O

D
 w

ith
 R

U
LE

S
2



20357 Federal Register / Vol. 79, No. 70 / Friday, April 11, 2014 / Rules and Regulations 

65 For a full discussion of why § 1910.269 applies 
different requirements to line-clearance tree- 
trimming operations depending on whether they are 
performed by qualified or unqualified employees, 
see the preamble to the 1994 § 1910.269 final rule 
(59 FR 4336). 

performing line-clearance tree-trimming 
work in proximity to energized lines 
and equipment face hazards similar to 
contract power line workers and should 
receive similar protection.65 

OSHA requested comments on 
whether its proposed approach for 
dealing with line-clearance tree- 
trimming work under the host- 
contractor provisions unduly 
jeopardized employee safety and 
whether any of the host-contactor 
provisions could reasonably be applied 
to tree-trimming work performed by 
line-clearance tree trimmers who are 
unqualified employees. Many 
commenters supported OSHA’s 
proposal. (See, for example, Exs. 0126, 
0174, 0177, 0200, 0201, 0213, 0219, 
0227.) For instance, EEI agreed ‘‘that 
line clearance tree-trimming contractors 
should be excluded from the 
requirement,’’ explaining: ‘‘Host utilities 
are usually not familiar with the hazards 
associated with trimming trees and 
routinely rely on the expertise of the 
line clearance tree-trimming contractors 
to perform that work in a manner which 
ensures the safety of their employees’’ 
(Ex. 0227). These comments were 
echoed by ULCC, which ‘‘commended’’ 
OSHA’s proposal to exclude work done 
by line-clearance tree trimmers who ‘‘do 
not work on or touch electric supply 
lines’’ from the host-contractor 
provisions (Ex. 0174). ULCC urged the 
Agency to maintain this exclusion in the 
final rule, commenting: 

[T]he wisdom of the exclusion is manifest: 
for, the rationale of the proposed ‘‘host- 
contractor’’ provisions . . . is to apply the 
utilities’ expertise to utility contractors 
performing utilities’ typical work—in effect, 
to force down utilities’ safety expertise onto 
their electric-work contractors in order to 
raise the safety experience rate of those 
contractors to the better safety rate of the 
utilities who employ them. Such policy- 
driver for applying ‘‘host-contractor’’ to 
utility contractors performing electric utility 
(i.e. lineman) ‘‘qualified’’ work, simply is 
inapplicable to line clearance work: for, the 
utilities hire line clearance contractors 
because line clearance contractors are 
arborists who are specialists in vegetation 
management—precisely skills which the 
utilities contract out because they typically 
do not have that expertise in tree growth, tree 
trimming techniques, tree rigging, tree 
removal, vegetation management, etc. In 
short, utilities simply do not have the 
institutional expertise of line clearance tree 
knowledge to develop and direct line 
clearance safety practices of line clearance 
contractors via ‘‘host-contractor’’ provisions. 

. . . So, the ‘‘force-down’’ premise of ‘‘host- 
contractor’’ simply does not apply to line 
clearance. [Id.; emphasis included in 
original.] 

Duke Energy commented that ‘‘[t]here 
should be no expectation that host 
employers provide information on tree- 
trimming hazards to line-clearance tree 
trimming contractors,’’ suggesting that 
‘‘[a]pplying the host-contract employer 
provisions [in the context of line- 
clearance tree trimming] will be very 
difficult’’ (Ex. 0201). 

Some commenters, however, advised 
against the proposed exclusion and 
argued that all line-clearance tree 
trimmers should be covered by the host- 
contractor provisions. (See, for example, 
Exs. 0162, 0186, 0230, 0234.) IBEW, for 
instance, commented: 

Line-clearance tree-trimming work could, 
in some instances, be affected by the host 
employer[’]s operation of the system. 
Lockout/Tagout procedures during service 
restoration are one example where contractor 
employee safety could be jeopardized if line- 
clearance tree-trimming contractors are 
excluded from all provisions of the proposed 
host-contract employer provisions. At a 
minimum, information regarding circuit 
conditions, changes in conditions, and 
lockout/tagout applications should be 
communicated by the host employer to the 
contractor employer. [Ex. 0230] 

The Ohio Rural Electrical 
Cooperatives agreed, also suggesting 
that all line-clearance tree trimmers be 
covered by the host-contractor 
requirements. That organization 
explained that tree trimmers ‘‘might not 
need as much information as a line 
contractor but they still need to know 
for sure which lines are energized, 
which are on single-shot protection, 
etc.’’ (Ex. 0186). Mr. Wilson Yancey of 
Quanta Services noted that ‘‘[w]hether 
an employee is qualified or not, hazards 
will exist that are unique to the host 
employer’’ (Ex. 0234). He believed that 
the proposal to leave some line- 
clearance tree trimmers out of the host- 
contractor requirements was ‘‘not well- 
founded and might unduly jeopardize 
employee safety’’ (id.). 

The Agency recognizes that line- 
clearance tree trimmers do not face 
exactly the same hazards as line 
workers. However, the record indicates 
that host employers have information 
that line-clearance tree trimmers need 
so that they can perform their work 
safely (Ex. 0505; Tr. 642–643, 686–688, 
775). For example, Mr. Mark Foster of 
Lucas Tree Experts testified that line 
workers will generally inform tree crews 
that a line is about to be reenergized (Tr. 
642–643). In addition, ULCC’s 
posthearing brief indicated that ‘‘line 
clearance tree trimmers necessarily 

must rely upon information from utility 
representatives that the line has been 
deenergized, isolated and grounded 
when those procedures are appropriate’’ 
and that the ‘‘safety of line clearance 
tree trimmers would be enhanced by 
. . . utilities being required, by OSHA 
standard, to give [certain] information to 
line clearance tree trimmers’’ (Ex. 0502). 

Not only do line-clearance tree 
trimmers need information from 
utilities, but line-clearance tree 
trimming contractors often have 
important safety information for 
utilities, for example, information they 
discover in the course of work about 
hazardous conditions that could affect 
utility employees. Such conditions can 
include downed power lines, 
transformer problems, and insulator and 
pole issues (Tr. 665, 689–690, 787–788). 

Upon considering the record, it has 
become apparent to OSHA that: (1) 
There is a need for information 
exchange between host employers and 
tree-trimming contractors and (2) the 
host-contractor provisions should apply 
to all line-clearance tree trimming. 
Therefore, the Agency added 
§ 1910.269(a)(3) to the list of paragraphs 
denoted in final § 1910.269(a)(1)(i)(E)(2) 
to cover line-clearance tree-trimming 
operations performed by line-clearance 
tree trimmers who are not qualified 
employees. 

As noted earlier, some commenters 
maintained that utilities hire contractors 
for their expertise and knowledge about 
particular hazards and rely on those 
contractors to use that expertise to 
protect their (that is, the contractors’) 
own employees. (See, for example, Exs. 
0127, 0172, 0173, 0177, 0200, 0207, 
0227.) For instance, Mr. Frank 
Brockman with Farmers Rural Electric 
Cooperatives Corporation stated, ‘‘We, 
as host employers, hire contractors to do 
specific jobs, often that we do not have 
the knowledge, expertise, equipment or 
manpower to accomplish.’’ He 
maintained that ‘‘[c]ontractors are 
responsible for their employees’ safety’’ 
(Ex. 0173). SBA commented that ‘‘the 
host is usually not present at these 
worksites and often does not possess 
expertise in the type of work being 
performed’’ and noted that ‘‘many of the 
SERs questioned whether the host- 
contractor provisions are appropriate for 
the electric power industry at all’’ (Ex. 
0207). 

Some comments specifically 
addressed the issue of whether line- 
clearance tree trimming firms should be 
covered by the host-contractor 
provisions. For example, Consumers 
Energy stated, ‘‘Host utilities are usually 
not familiar with the hazards associated 
with trimming trees and routinely rely 
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66 The title of this provision is ‘‘Information 
transfer.’’ However, throughout the rulemaking, the 
Agency and the regulated community referred to 
the provision as the ‘‘host-contractor provision,’’ as 
the provision contains information-transfer 
requirements for host employers and contract 
employers. OSHA, therefore, uses the terms 
‘‘information-transfer provision’’ and ‘‘host- 
contractor provision’’ interchangeably when 
referring to this provision. 

on the expertise of the line clearance 
tree-trimming contractors to perform 
that work in a manner which ensures 
the safety of their employees’’ (Ex. 
0177). In addition, TCIA stated: 

OSHA makes the correct assertion that the 
utility must have a shared expertise with the 
contractor in order to specify its safety 
standards for the contractor to follow. In 
stark contrast, utilities typically contract line 
clearance tree trimming because of their lack 
of expertise in that subject. [Ex. 0200; 
emphasis included in original] 

OSHA recognizes that contractors 
may have specific expertise that host 
employers do not have. However, the 
Agency does not believe that this is a 
valid reason not to require the type of 
information exchange required by the 
final rule. As noted earlier, electric 
utilities have information about their 
systems that the contractors do not 
have. The Agency also believes that 
contractors, especially those hired for 
expertise in a particular area, have 
information about hazardous conditions 
related to their work that host 
employers do not have (for example, the 
dangers posed to the host employer’s 
employees from chippers and falling 
tree limbs). In addition, when one 
employer’s activities may endanger 
another employer’s employees, the 
Agency believes that it is essential for 
the two employers to coordinate their 
activities to ensure that all employees 
are adequately protected. For example, 
as noted later in this section of the 
preamble, it is important for an 
electrical contractor to coordinate 
procedures for deenergizing and 
grounding lines and equipment with the 
host employer. Similarly, it is important 
for line-clearance tree trimming firms to 
coordinate their work with host 
employers and to inform host employers 
of hazardous conditions posed by the 
tree-trimming work to ensure that the 
host employers’ employees are not 
exposed to tree-trimming hazards about 
which those employees have received 
no training. 

OSHA proposed to define ‘‘contract 
employer’’ as ‘‘[a]n employer who 
performs work covered by subpart V of 
this part for a host employer.’’ OSHA 
did not receive any significant comment 
on this definition. However, OSHA is 
revising the definition to include any 
‘‘work covered by subpart V of this part 
under contract’’ rather than just work 
‘‘for a host contractor.’’ This revision 
correlates the definition of ‘‘contract 
employer’’ with the revised definition of 
‘‘host employer,’’ which no longer 
provides that an employer must ‘‘hire’’ 
another employer to be a host employer. 
This revision makes it clear that an 
employer performing subpart V work 

under contract is covered as a ‘‘contract 
employer’’ by the host-contractor 
provisions in final paragraph (c) 
regardless of whether the entity for 
which the work is being performed is 
the ‘‘host employer’’ or another 
‘‘contract employer.’’ Contract 
employers under the final rule may 
include painting contractors, line- 
construction contractors, electrical 
contractors, and any other contractors 
working on the construction of electric 
power transmission and distribution 
lines. (For final § 1910.269, contract 
employers will also include contractors 
working on covered electric power 
generation installations, such as boiler- 
maintenance contractors, conveyor- 
servicing contractors, and electrical 
contractors.) The definition of ‘‘contract 
employer’’ does not include contractors 
that might be present at a jobsite where 
some work performed is covered by 
subpart V, but that are not performing 
covered work. 

Paragraph (c) of final § 1926.950 
contains requirements for the transfer of 
information between host employers 
and contract employers. In the proposal, 
OSHA entitled this paragraph 
‘‘Contractors.’’ After considering the 
comments received, the Agency 
concludes that the proposed title does 
not reflect the true scope of the 
paragraph’s provisions. The title at final 
§ 1926.950(c) is being changed to 
‘‘Information transfer’’ to more 
appropriately describe the requirements 
contained in the paragraph.66 In 
addition, the final rule does not include 
proposed § 1926.950(c)(1)(ii), which 
would have required host employers to 
report observed contract-employer- 
related violations of this section to the 
contract employer. Consequently, OSHA 
renumbered proposed paragraph (c)(1)(i) 
(and subordinate paragraphs (c)(1)(i)(A) 
and (c)(1)(i)(B)) as final paragraph (c)(1) 
(and subordinate paragraphs (c)(1)(i) 
through (c)(1)(iv)). 

Proposed paragraph (c)(1)(i) required 
host employers to provide certain 
information to contract employers. 
Paragraph (c)(1)(i)(A), as proposed, 
required host employers to provide 
contractors with information about 
‘‘[k]nown hazards that are covered by 
this section, that are related to the 
contract employer’s work, and that 
might not be recognized by the contract 

employer or its employees.’’ The 
purpose of this provision was to ensure 
that contractors could take measures to 
protect their employees from hazards 
posed by hosts’ workplaces. Although 
this proposed provision would not 
require hosts to inform contract 
employers of hazards that contract 
employees are expected to recognize, 
such as hazards posed by an overhead 
power line, the proposal provided that 
hosts inform contract employers of 
hazards known to the hosts that might 
not be recognized by the contractors. 
For example, if a host employer knew 
that a particular manhole on its system 
was subject to periodic contamination 
from a nearby fuel tank, the host was to 
share this information with the 
contractor. 

OSHA received considerable feedback 
on this proposed requirement. (See, for 
example, Exs. 0146, 0159, 0160, 0167, 
0175, 0178, 0186, 0201, 0227, 0234, 
0480, 0505; Tr. 1333–1334.) Some 
commenters agreed with the proposal to 
require host employers to inform 
contractors of known hazards. (See, for 
example, Exs. 0167, 0169, 0234; Tr. 
1333–1334.) For example, the Iowa 
Association of Electric Cooperatives 
commented that its members supported 
proposed paragraph (c)(1)(i)(A), 
explaining that ‘‘[i]t is . . . common 
practice for Iowa’s cooperatives to 
inform their contract employers of 
hazards that are related to the contract 
employer’s work that might not be 
recognized by the contract employer or 
its employees’’ (Ex. 0167). 

However, most of the comments on 
this provision objected to the proposed 
language. The most common complaint 
was that the proposed language was too 
broad or vague. (See, for example, Exs. 
0146, 0175, 0178, 0201, 0227.) For 
instance, EEI commented: 

This proposal is impermissibly vague 
because it fails to provide adequate notice of 
what would constitute compliance. See, e.g., 
Ga. Pac. Corp., v. OSHRC, 25 F.3d 999 (11th 
Cir. 1994). For example, what are hazards 
‘‘that are covered by this section?’’ 
Considering that the proposed standards 
incorporate the requirements of many 
standards other than those addressed in the 
proposal, would host employers be required 
to inform contractors of known hazards 
addressed by all potentially applicable 
standards? Even if the term is confined to the 
standards under consideration here, this is a 
vastly overbroad requirement. 

Next, what is the test for determining the 
hazards that are ‘‘related’’ to the contractor’s 
work? Further, on what objective basis is a 
host employer to determine which hazards 
might not be recognized by the contract 
employer or its employees? Does this mean 
that the host must be sufficiently familiar 
with the training of a specialty contractors’ 
employees to allow an intelligent assessment 
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67 Final paragraph (c)(1)(iii), discussed later in 
this section of the preamble, requires host 
employers to provide contractors with information 
about the design and operation of the host 
employer’s installation that the contract employer 
needs to make the assessments required by subpart 
V. 

68 It should be noted that, in revising the language 
of this provision in the final rule, OSHA did not 
conclude that the proposed language was overbroad 
or too vague. Similar language is used in other 
OSHA standards, including the standard for process 
safety management of highly hazardous chemicals 
(see § 1910.119(h)(2)(ii)). The Agency believes that 
employers subject to that rule are successfully 
complying with it. However, OSHA is revising the 
language of this provision in Subpart V because it 
resolves rulemaking participants’ concerns about 
the proposed provision in a manner that adequately 
protects employees and is more consistent with 
existing requirements for electric power generation, 
transmission, and distribution work in § 1910.269. 

of what hazards those employees ‘‘might’’ or 
‘‘might not’’ recognize? What will be the 
penalty for mis-evaluating these possibilities, 
if made in good faith? 

Indeed, what are ‘‘hazards’’ for purposes of 
this rule? Are they limited to conditions and 
practices that pose a significant risk of injury 
to employees, and would the likelihood of 
occurrence and degree of gravity make a 
difference? Similarly, what are ‘‘known’’ 
hazards? Are they hazards that the host 
employer actually knows of, or are they 
hazards that a host employer should have 
known through the exercise of reasonable 
diligence? Does actual knowledge for this 
purpose mean knowledge of any hazard that 
can be discerned by searching a company’s 
records—a daunting test for an electric utility 
that may have decades of records related to 
work on transmission and distribution 
facilities that cover literally thousands of 
square miles—or is a more realistic test to be 
applied? If so, what is it? [Ex. 0227] 

Mr. James Shill with ElectriCities 
similarly commented that the proposed 
provision would ‘require ElectriCities’ 
members to take into account every 
section of the OSHA standards, as well 
as others incorporated by reference, and 
make a ‘guess’ as to all of the potential 
hazards a contractor may be unable or 
unwilling to ‘recognize’ (Ex. 0178). Ms. 
Salud Layton with the Virginia, 
Maryland & Delaware Association of 
Electric Cooperatives argued that ‘‘[t]he 
phrase ‘might not be recognized by the 
contract employer or its employees’ is 
too broad’’ and suggested that the 
proposed paragraph be revised to 
‘‘specifically state the items that must be 
provided by the host employer to the 
contract employer’’ (Ex. 0175). 

Some commenters proposed new 
language for this provision. (See, for 
example, Exs. 0201, 0227, 0505.) For 
instance, EEI suggested: 

[T]he final rules should be limited to 
requiring that a host employer notify a 
contractor of a hazard where: (1) The host 
employer has actual knowledge: (a) That the 
hazard is present, and (b) that the 
contractors’ employees are likely to 
encounter the hazard in performing the work 
for which the contractor is engaged; (2) given 
its known expertise, the contractor cannot 
reasonably be expected to recognize the 
hazard; and (3) for this purpose, the ‘‘hazard’’ 
is a condition or practice that poses a 
significant risk of death or serious physical 
harm to the contractor’s employees. The 
standard should also make clear that the host 
employer is not obligated to evaluate each job 
assigned to a contractor to determine whether 
such hazards are presented. [Ex. 0227] 

IBEW, although generally supporting 
this and the other proposed host- 
contractor requirements, also suggested 
changes to paragraph (c)(1)(i)(A). The 
union proposed: 

The host employer shall inform the 
contract employer of . . . existing or 

reasonably anticipated hazards covered by 
this subsection (i) of which the host 
employer is aware, (ii) that are related to the 
contract employer’s work, and (iii) that are 
sufficiently unique to the host employer’s 
operations or premises that the contract 
employer or its employees would not, 
through the exercise of reasonable care, be 
expected to recognize. [Ex. 0505] 

Mr. Donald Hartley with IBEW 
explained: 

It is important . . . to require the host 
employer to disclose hazardous conditions 
that it knows actually exist and that it 
reasonably anticipates may exist. The point 
here is to include hazards that may exist 
intermittently: for example, switching surges 
or environmental conditions or only under 
certain circumstances that, when they occur, 
affect the workplace safety. 

Second, the focus of the information 
disclosure should be on information that is 
sufficiently unique to the host’s workplace or 
operations that the contract employer cannot 
be expected to know without the input from 
the host employer. A contractor may be 
unable to identify hazards not only because 
it lacks the technical expertise, but for the 
very basic reason that it is unfamiliar with 
the unique features of the host’s operation or 
workplace environment. Again, 
environmental conditions or specific 
operating procedures are examples of this. 

Finally, we believe that host employers 
should be required to disclose any hazards 
that threaten contractor employees with any 
illness or injury, not just death or the most 
serious of physical harm. [Tr. 879–880] 

OSHA considered the comments on 
proposed paragraph (c)(1)(i)(A) and 
continues to believe that the final rule 
should include a requirement for host 
employers to convey certain information 
to contractors that will bear on the 
contractor’s ability to ensure the safety 
of its employees. Much of the 
opposition to this provision was to the 
specific language in the proposal, not to 
the general principle that utilities have 
safety-related information that should 
be shared with contractors. 

OSHA is sensitive to the concerns of 
commenters who noted that the 
proposed language was overbroad or 
unclear. Therefore, OSHA revised the 
final rule to more clearly define the 
information host employers must 
provide to contractors. The Agency is 
linking the information-transfer 
requirements, in part, to the 
requirement in final § 1926.950(d) for 
determining existing conditions. 
(Paragraph (d), discussed later in this 
section of the preamble, is essentially 
the same as existing § 1910.269(a)(3).) In 
the final rule, § 1926.950(d) requires a 
determination of the existing 
characteristics and conditions of electric 
lines and equipment related to the 
safety of the work. The examples of 
‘‘existing conditions’’ that were listed in 

proposed paragraph (d) have been 
separately numbered in final paragraph 
(d). The first five items of information 
listed in final paragraph (d) are 
‘‘characteristics’’ of the electric power 
installation. The remaining three items 
of information listed in final paragraph 
(d) are ‘‘conditions’’ at those 
installations. Therefore, paragraphs 
(c)(1)(i) and (c)(1)(ii) of the host- 
contractor provisions in the final rule 
refer to (and require the sharing of) 
information about the characteristics 
and conditions specifically listed in 
final paragraph (d) that are related to the 
safety of the work to be performed. 

Contract employers may request from 
the host employer information they 
need to protect their employees, in 
addition to the information that host 
employers must provide under final 
paragraphs (c)(1)(i) through (c)(1)(iii).67 
Thus, final paragraph (c)(1)(iv) requires 
host employers to provide contractors 
with information about the design or 
operation of the host employer’s 
installation that is known by the host 
employer, that the contract employer 
requests, and that is related to the 
protection of the contract employer’s 
employees. 

As already noted, OSHA decided to 
adopt language in paragraphs (c)(1)(i) 
and (c)(1)(ii) in the final rule that more 
clearly specifies the information that 
host employers must provide to 
contractors and does so by using 
language that is familiar to employers 
complying with existing § 1910.269.68 
Paragraph (d), discussed later in this 
section of the preamble, lists specific 
characteristics and conditions of electric 
lines and equipment that must be 
determined before work on or near 
electric lines or equipment is started 
when these characteristics and 
conditions are related to the safety of 
the work to be performed. These 
characteristics and conditions include 
the nominal voltages of lines and 
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69 In final § 1926.950(d)(5), OSHA changed the 
proposed term ‘‘power . . . lines’’ to ‘‘electric 
supply . . . lines.’’ The two terms are synonymous, 
and the final rule defines ‘‘electric supply lines’’ in 
§ 1926.968. Note that lines that employees 
encounter are either electric supply lines, 
communication lines, or control lines, such as those 
on fire-protective signaling circuits. 

equipment, maximum switching 
transient voltages, the presence and 
condition of protective grounds and 
equipment grounding conductors, and 
the condition of poles. Host employers 
are the parties that possess much of this 
information, and it would be difficult in 
many cases (and impossible in others) 
for contract employers to determine 
these conditions and comply with 
paragraph (d) without getting the 
necessary information from the host 
employer. 

For example, an electrical contractor 
might be able to make a reasonable 
estimate of the nominal voltage on a line 
through examination of the equipment. 
However, having the host employer 
provide that information to the 
contractor eliminates guesswork and the 
hazards associated with inaccurate 
estimates. 

Similarly, contractors will usually be 
unable to determine the maximum 
switching transient overvoltages on a 
power line without information from 
the host employer. The maximum per- 
unit transient overvoltage determines 
the minimum approach distance for 
workers to maintain from exposed, 
energized parts (see the discussion of 
this issue under the summary and 
explanation of final § 1926.960(c)(1) 
later in this section of the preamble). 
Without this information from the host, 
a contractor might not adhere to the 
proper minimum approach distance 
and, as a result, a power line worker 
might come too close to the power line 
and be at risk of serious injury from 
electric shock and burns. 

Paragraph (c)(1)(i) of the final rule 
provides that, before work begins, the 
host employer must inform the 
contractor of the characteristics of the 
host employer’s installation that are 
related to the safety of the work to be 
performed and are listed in paragraphs 
(d)(1) through (d)(5). These 
characteristics are: the nominal voltages 
of lines and equipment, the maximum 
switching-transient voltages, the 
presence of hazardous induced voltages, 
the presence of protective grounds and 
equipment grounding conductors, and 
the locations of circuits and equipment, 
including electric supply and 
communication lines and fire-protective 
signaling circuits.69 OSHA presumes 
that host employers have this 
information because they typically need 

it for the design and operation of an 
electric power generation, transmission, 
or distribution system. A note to final 
paragraph (c)(1)(i) explains that in an 
unusual case in which the host 
employer does not have this information 
in existing records, it must obtain the 
information for purposes of complying 
with paragraph (c)(1)(i). 

Paragraph (c)(1)(ii) of the final rule 
requires that, before work begins, the 
host employer inform the contract 
employer of the conditions of the host 
employer’s installation that are related 
to the safety of the work to be 
performed, that are listed in final 
paragraphs (d)(6) through (d)(8), and 
that are known to the host employer. 
These conditions are: the condition of 
protective grounds and equipment 
grounding conductors, the condition of 
poles, and environmental conditions 
relating to safety. Final paragraph 
(c)(1)(ii) only requires host employers to 
provide known information to 
contractors. Host employers gain 
information on the condition of their 
electric power generation, transmission, 
and distribution systems through 
normal preventive-maintenance 
inspections; and, if host employers find 
conditions listed in final paragraphs 
(d)(6) through (d)(8) and related to the 
safety of work to be performed by a 
contractor during such inspections, the 
host employer must pass that 
information to the contract employer 
under final paragraph (c)(1)(ii). For 
example, if a utility conducts a wood- 
pole inspection program and finds 
several poles that are structurally 
unsound and that need replacement, 
this information must be imparted to a 
contractor whose work involves the 
affected poles. However, this paragraph 
only requires the host employer to 
provide information that the host can 
obtain from existing records through the 
exercise of reasonable diligence; this 
provision does not require host 
employers to conduct inspections to 
identify these conditions. To make this 
clear in the final rule, OSHA included 
a note following paragraph (c)(1)(ii) 
clarifying that, for the purposes of that 
paragraph, the host employer does not 
have to inspect of worksite conditions 
or otherwise get information that it 
cannot obtain through a reasonably 
diligent search of its existing records. 

OSHA believes that the revised 
language in paragraphs (c)(1)(i) and 
(c)(1)(ii) of the final rule addresses the 
concerns expressed by commenters, 
such as ElectriCities and EEI, about the 
clarity and scope of proposed paragraph 
(c)(1)(i)(A). The provision no longer 
requires host employers to determine 
whether a hazard exists or whether 

contractors might be expected to 
recognize particular hazards. 

Under final paragraph (c)(1)(iv), 
before work begins, a host employer 
must provide additional information 
about the design or operation of the 
installation, but only if that information 
(1) is known by the host employer, (2) 
is requested by the contract employer, 
and (3) is related to the protection of the 
contract employer’s employees. A note 
to final paragraph (c)(1)(iv) clarifies that, 
for purposes of complying with that 
paragraph, the host employer is not 
required to make inspections or 
otherwise get information that it cannot 
obtain through a reasonably diligent 
search of its existing records. 

IBEW commented that, ‘‘[i]n addition 
to the information about ‘existing 
conditions’ needed to perform the 
hazard analysis, there may be other 
information unique to the host’s 
operations or premises that the 
contractor employer needs to ensure the 
safety of its employees’’ (Ex. 0505). The 
union identified ‘‘schedules of other 
crews that may be working on the same 
circuits or equipment, anticipated 
operational changes, and the potential 
impact of unique localized climatic, 
environmental or geological conditions’’ 
as examples of such information (id.). 
Details about the scheduling of outages 
is another example of information a 
contractor might need to obtain from the 
host employer before employees start 
work. 

OSHA is not explicitly requiring host 
employers to provide this other type of 
information to contractors. The Agency 
believes that, although information such 
as the scheduling of crews may prove 
useful in some situations, it is not 
always essential to ensure the safety of 
employees. When a contractor needs 
this information to protect its 
employees, the contractor may request 
this type of information under final 
paragraph (c)(1)(iv). In addition, OSHA 
believes that host employers and 
contract employers will exchange this 
type of information in their efforts to 
comply with other provisions in final 
paragraph (c). For example, when host 
and contractor crews will be working 
together or on the same circuit, OSHA 
intends for both employers to exchange 
crew-scheduling information when 
necessary to comply with final 
paragraph (c)(3) (discussed later in this 
section of the preamble), which requires 
the contract employer and the host 
employer to coordinate their work rules 
and procedures to ensure that 
employees are protected as required by 
subpart V. 

As a general matter, OSHA does not 
believe that the information host 
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employers must share with contract 
employers under final paragraph 
(c)(1)(iv) is likely to contain proprietary 
information or trade secrets. OSHA 
recognizes, however, that an unusual 
case could arise presenting issues 
related to trade secrets. In any such 
case, OSHA expects that the host 
employer will find a way to provide the 
necessary information to the contract 
employer without divulging trade 
secrets or will share the information 
with the contract employer pursuant to 
an appropriate confidentiality 
agreement. 

Southern Company expressed concern 
that contractors and their employees 
might rely on the information provided 
by the utility in lieu of doing a thorough 
job briefing as required by final 
§ 1926.952 (Ex. 0212). Final 
§ 1926.950(c)(1)(i), which requires host 

employers to provide information to 
contractors, does not replace the 
contract employer’s basic responsibility 
to conduct the job briefing required by 
final § 1926.952. The briefing will 
impart information, including relevant 
information a contractor obtains from a 
host employer, to the employees doing 
the work. The requirements in final 
§§ 1926.950(c)(1) and (d) and 1926.952 
work in combination to ensure that the 
employees performing the work are 
provided with sufficient information to 
perform that work safely. 

Proposed paragraph (c)(1)(i)(B) 
required host employers to provide 
contract employers with information 
about the installation that the contract 
employer would need to make the 
assessments required elsewhere in 
Subpart V. EEI inquired as to who (the 
host or contract employer) would be 

responsible for deciding what 
assessments the contractor must make 
and whether the host would have to 
survey contractor work areas to identify 
hazards that need assessment (Ex. 0227). 

The language in final paragraph 
(c)(1)(iii) states explicitly that, before 
work begins, the host employer must 
provide information that the contract 
employer needs to perform the 
assessments. In addition, the language 
from the proposal has been modified in 
the final rule to limit the information 
the host employer must provide to 
‘‘[i]nformation about the design and 
operation of the host employer’s 
installation.’’ Table 2 shows the 
assessments that are implicitly or 
explicitly required by final subpart V 
and lists information that the Agency 
anticipates contractors will need to 
perform the required assessments. 

TABLE 2—ASSESSMENTS REQUIRED BY SUBPART V 

Provision Assessment required Type of information to be provided under 
§ 1926.950(c)(1)(iii) 

§ 1926.953(a) ....................... Whether an enclosed space must be entered as a per-
mit-required confined space.

Whether an enclosed space contains hazards, other 
than electrical and atmospheric hazards, that could 
endanger the life of an entrant or could interfere with 
escape from the space. 

§ 1926.953(m) ...................... Whether forced air ventilation has been maintained 
long enough that a safe atmosphere exists.

The size of the enclosed space. 

§ 1926.960(c)(1)(i) ................ What is the appropriate minimum approach distance for 
the work to be performed.

What the operating conditions are for the value of the 
maximum transient overvoltage provided to the con-
tract employer.1 

§ 1926.960(g)(1) ................... Whether employees are exposed to hazards from 
flames or electric arcs.

Information on electric equipment, such as safety infor-
mation provided by manufacturers, that relates to the 
required hazard assessment. 

§ 1926.960(g)(2) ................... What is the estimated incident energy from an electric 
arc.

The electrical parameters needed to calculate incident 
energy, such as maximum fault current, bus 
spacings, and clearing times. 

§ 1926.960(k) ....................... Whether devices are designed to open or close circuits 
under load conditions.

Load current for, and the opening and closing ratings 
of, devices used to open and close circuits under 
load. 

§§ 1926.961 and 
1926.967(h).

What are the known sources of electric energy (includ-
ing known sources of backfeed) supplying electric cir-
cuits.

All known sources of electric energy, including known 
sources of backfeed. 

§ 1926.962(d)(1)(i) ................ Whether protective grounds have adequate current-car-
rying capacity.

The maximum fault current and clearing time for the cir-
cuit. 

§ 1926.962(g) ....................... Whether there is a possibility of hazardous transfer of 
potential should a fault occur.

Potential rise on remote grounds under fault conditions. 

§ 1926.964(a)(2) ................... Whether overhead structures such as poles and towers 
are capable of sustaining stresses imposed by the 
work.

The design strength of the pole or structure. 

1 Includes information on conditions that must be in place for the maximum transient overvoltage to be valid, such as whether circuit reclosing 
devices are disabled. 

In specific cases, contractors may 
need information that is somewhat 
different from that described in Table 2. 
OSHA expects that contractors will 
inform host employers if they need 
additional information, and that 
information must be provided to the 
extent the host employer is required to 
provide it by final paragraph (c)(1)(iii). 
In addition, the Agency does not expect 
host employers to provide contractors 

with information in the table if the 
contractor informs the host that the 
information is not needed. 

EEI questioned whether the proposed 
provision was limited to information 
actually known by the host employer 
(Ex. 0227). OSHA expects that the host 
employer will usually have, in existing 
records, information about the design 
and operation of its installation that the 
contract employer will need to make 

required assessments. OSHA presumes 
that host employers know their electric 
power generation, transmission, or 
distribution installations and know their 
systems’ nominal system and operating 
voltages, available fault currents, relay 
protection schemes, anticipated relay 
clearing times, and switching schedules. 
As IBEW noted, this is information ‘‘that 
the host employer should have for basic 
operational purposes and that is 
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70 The preamble to the proposal indicated that 
proposed paragraph (c)(1)(i) would not require host 
employers to provide ‘‘unknown information’’ to 
contractors (70 FR 34840). It should be noted, 
however, that OSHA presumes that host employers 
‘‘know’’ the information that must be shared under 
final paragraphs (c)(1)(i) and (c)(1)(iii) because it 
relates to the design and operation of the 
installation, which are aspects of an electric power 
generation, transmission, or distribution system that 
are under the exclusive purview of the host 
employer. 

generally solely in the host’s 
possession’’ (Ex. 0505). In addition, 
electric utilities will also need to have 
this information to perform their own 
required assessments when their 
employees are performing work on the 
utilities’ installations. However, the 
record also indicates that, in some 
unusual circumstances, electric utilities 
do not have basic information about 
their system readily available. (See Mr. 
Brian Erga’s testimony regarding a 
nuclear power plant that did not know 
its available fault current, Tr. 1241– 
1242.) In such cases, the final rule 
requires the host employer to ascertain 
the information and provide it to its 
contractor so that the contractor can 
conduct the required assessments. A 
note to final paragraph (c)(1)(iii) 
clarifies that, in any situation in which 
the host does not have such information 
in existing records, it must obtain the 
information and provide it to the 
contract employer to comply with 
paragraph (c)(1)(iii).70 

Mr. Steven Theis of MYR Group 
recommended that the final rule require 
hosts and contractors to perform joint 
hazard analyses (Tr. 1334). 

The final rule neither requires nor 
prohibits such joint assessments. Even if 
employers do not conduct a joint hazard 
analysis, the information exchange 
required by final paragraph (c)(1) of the 
final rule will be part of a two-way 
conversation between host employers 
and contract employers. As discussed 
later in this section of the preamble, 
final paragraph (c)(3) requires hosts and 
contractors to coordinate their work 
rules and procedures to ensure that 
employees are protected as required by 
subpart V. To comply with the final 
rule, the contractor, as part of this effort, 
must communicate with the host about 
the information the contractor needs 
about the host’s installation. 

OSHA notes that final paragraph (c)(1) 
does not require the host employer to 
report any information to the contract 
employer in writing; the Agency will 
deem it sufficient for the host employer 
to provide the necessary information, 
through any appropriate mechanism (for 
example, a phone call or an email), to 
an authorized agent of the contractor. 

Proposed paragraph (c)(1)(ii) would 
have required the host employer to 
report observed contract-employer- 
related violations of subpart V to 
contract employers. OSHA included this 
provision in the proposal because the 
Agency believed that host employers 
occasionally observe contractor 
employees performing work under the 
contract and that it was important for 
the host employer to inform the contract 
employer of observed violations so that 
the contractor could correct them and 
prevent them from occurring in the 
future. 

OSHA received many comments on 
this proposed requirement. (See, for 
example, Exs. 0128, 0152, 0160, 0167, 
0169, 0170, 0171, 0178, 0183, 0186, 
0201, 0222, 0227, 0235, 0505; Tr. 880– 
882.) IBEW supported the need for a 
reporting requirement, explaining: 

[T]he point is that if in performing its usual 
functions the host observes contract 
employees exposed to hazards, it must report 
those observations to their contract employer. 
This requirement is particularly important in 
the electrical industry where contract 
employees are potentially exposed to 
extremely serious hazards. 

If the host employer who knows the 
worksite’s hazards and the potential for harm 
sees a contract employee exposed to those 
conditions the host knows to be hazardous, 
it is unconscionable for the host to walk 
away. The host must report that information 
to the contract employer so the contract 
employer can take the steps necessary to 
eliminate the unsafe condition, and the 
contract employer must report back what 
action it actually took . . . [Tr. 881]. 

Many commenters objected to the 
proposed reporting requirement, 
however. (See, for example, Exs. 0128, 
0152, 0167, 0170, 0178, 0183, 0186, 
0222, 0227.) Some expressed concerns 
about putting host employers in an 
enforcement role and requiring them to 
make determinations about whether an 
OSHA violation exists. (See, for 
example, Exs. 0128, 0152, 0170, 0178, 
0183, 0222, 0227.) For instance, EEI 
commented: 

The proposal would require a host 
employer to report observed contract- 
employer-related violations of the standard 
to the contract employer. 

* * * * * 
Typically, utility employees and managers 

are not trained ‘‘in the requirements of’’ 
OSHA standards.’’ [sic] Rather . . . they are 
trained in the requirements of their own 
employer’s safety rules. . . . There simply 
are no requirements that any employee know 
what OSHA standards require—only that 
behavior and work practices be in 
compliance with standards. Employees are 
entitled, however, to assume that if they 
comply with their employer’s safety rules, 
they will comply with OSHA standards. . . . 
Indeed, among EEI members, the 

requirements of safety rules often exceed the 
minimum requirements of OSHA standards. 

Clearly, the proposed requirement would 
create confusion. Utility representatives may 
believe they are seeing OSHA violations, but 
in fact may observe that contractors are not 
performing as the utility’s internal safety 
rules require. [T]he proposal would 
effectively place utility personnel in the role 
of surrogate Compliance Officers. They are 
not trained or qualified to perform such a 
function. [Ex. 0227; emphasis included in 
original] 

Mr. Alan Blackmon with the Blue 
Ridge Electric Cooperative suggested 
that, ‘‘[b]y requiring the [host] employer 
to report on the violation of a federal 
rule, the proposal in a sense deputizes 
the employer as an OSHA inspector, a 
role for which employers have no 
training and no experience’’ (Ex. 0183). 
Mr. Chris Tampio of the National 
Association of Manufacturers argued 
that, by requiring hosts to report 
observed violations, OSHA ‘‘would 
inappropriately force a host employer to 
make a legal determination as to 
whether the contractor has committed a 
violation of the OSH Act’’ (Ex. 0222). 

EEI was also concerned that host 
employers would be cited for failing to 
report violations that were present, but 
not recognized by, the host’s employees, 
commenting: 

The proposal provides no guidance as to 
the kinds of observation that would trigger a 
notification requirement. For example, 
[utilities commonly] engage inspectors . . . 
to observe contractors’ performance. In other 
situations, this is performed by a utility’s 
own foremen or supervisors. Such 
inspections often are aimed at assuring that 
the work is performed accurately and in 
timely fashion, and observation of safety 
performance, while important, may not be 
the main or only focus. If a utility inspector 
is found to have had the opportunity to 
observe a contractor’s violative behavior but 
did not understand or appreciate what he 
saw and failed to report it, would the host 
be cited? [Ex. 0227] 

Similarly, Duke Energy commented: 
‘‘Host employers may have a variety of 
employees observing contract 
operations for reasons unrelated to 
safety. They may be observing contract 
operations for quality, schedule, 
productivity, or cost purposes. A host 
employee may ‘observe’ a condition, but 
not recognize it as a violation of this 
OSHA regulation’’ (Ex. 0201). 

Some commenters presumed that the 
proposal required host employers to 
either actively monitor contractors or 
take measures to ensure that reported 
hazards were abated. (See, for example, 
Exs. 0187, 0225, 0235, 0238, 0504.) For 
instance, Mr. James Strange with 
American Public Power Association 
(APPA) commented that municipal 
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71 For example, a generation plant owner could 
contract with a company to operate, but not 
maintain, the plant. If the plant owner neither 
operates nor controls operating procedures for the 
installation, the company it contracts with to 
operate the plant is the host employer under the 
final rule. The plant owner could hire a different 
company to perform maintenance in the substation 
in the generation plant. Because the host employer 
in this scenario does not perform maintenance, it 
is likely that the host employer will not have any 
employees qualified to enter the substation, and, 
thus, will not observe the maintenance contractor’s 
employees. 

72 Such control can be established by contract or 
by the exercise of control in practice. 

73 Contracts between electric utilities and their 
contractors often contain provisions requiring 
contractors to meet OSHA standards and other 
provisions addressing noncompliance with the 
terms of the contract. (See, for example, Ex. 0175.) 

utilities ‘‘do not have the personnel to 
shadow contractors on each utility job 
site to assure that they are working 
according to OSHA rules’’ (Ex. 0238). In 
addition, several commenters argued 
that the proposal would create an 
adversarial relationship between hosts 
and contractors. (See, for example, Exs. 
0169, 0171, 0183.) Mr. Wilson Yancey 
expressed this argument as follows: 

[T]he proposed requirements might create 
an unduly adversarial relationship between 
the parties. For instance, the host employer 
seeking to fulfill its perceived duties under 
the regulations would thrust the host 
employer into the role of an investigator and 
rule-enforcer, rather than a business partner 
seeking to achieve a common goal of 
employee safety. [Ex. 0169] 

After considering the comments 
received on this issue, OSHA decided 
not to include proposed paragraph 
(c)(1)(ii) in the final rule. First, the host 
employer, as defined in the final rule, 
may not be in position to recognize, or 
even observe, hazardous conditions 
created by contract employers. OSHA 
based the proposed rule on the premise 
that the host employer would hire the 
contract employer and would perform 
some maintenance on the system. As 
noted earlier, in the final rule, the 
Agency adopted a definition of ‘‘host 
employer’’ that is designed to capture 
the employer in the best position to 
provide information about the electric 
power generation, transmission, or 
distribution installation on which the 
contract employer is working. The 
definition of ‘‘host employer’’ in the 
final rule does not require the host 
employer to maintain the installation or 
to be the entity that hired the contractor. 
A host employer that does not perform 
maintenance work on the system would 
be unlikely to recognize hazardous 
conditions created by contractors. In 
addition, a host employer that does not 
hire the contract employer usually 
would not find itself in a position to 
observe the contractor’s employees 
working.71 

Second, in some circumstances, the 
host employer will also be a controlling 
employer under OSHA’s multiemployer 
citation policy. A controlling employer 

has an underlying duty to exercise 
reasonable care to prevent and detect 
violations endangering contractor 
employees at the worksite. (See CPL 02– 
00–124; see also OSHA’s discussion of 
the multiemployer citation policy 
earlier in this section of the preamble.) 
This is a broader obligation than the one 
OSHA proposed for host employers in 
proposed paragraph (c)(1)(ii); therefore, 
the proposed requirement is not 
necessary with respect to hosts that are 
controlling employers. (Whether a host 
employer is a controlling employer 
depends on whether it has general 
supervisory authority over the worksite, 
including the power to correct, or 
require others to correct, safety and 
health violations.72) Indeed, the Agency 
is concerned that including the 
proposed reporting requirement in the 
final rule would lead host employers to 
believe they could fulfill their 
obligations as controlling employers just 
by complying with the more limited 
requirement in the standard. 

Although OSHA is not including 
proposed paragraph (c)(1)(ii) in the final 
rule, the Agency expects that, in many 
situations, liability and practical 
considerations will drive host 
employers that are not controlling 
employers to notify the contractor if 
they observe hazardous conditions 
involving the contractor’s employees. 
Unsafe conditions created by 
contractors can pose hazards to 
employees of the host employer and to 
the public and can create additional 
obligations for host employers to protect 
their employees (for example, through 
OSHA standards and the general duty 
clause) and the public (for example, 
through liability concerns) from those 
hazards. For instance, a host employer 
that observes a contractor bypassing 
safety rules when installing a new line 
will likely have concerns about the 
quality of the contractor’s work and 
about the effect of the contractor’s 
unsafe practices on the installation and 
on public safety. These concerns will 
form a strong incentive for the host 
employer to report the hazardous 
conditions to the contractor. 

Although the Agency concluded, 
based on the current rulemaking record, 
that the reporting requirement in 
proposed paragraph (c)(1)(ii) is neither 
necessary nor appropriate for this final 
rule, the Agency will continue to 
monitor this issue and evaluate whether 
regulatory requirements like the one in 
proposed paragraph (c)(1)(ii) are 
necessary to ensure the safety of 

employees under subpart V or other 
OSHA standards. 

Proposed paragraph (c)(2)(iii)(C) 
would have required the contract 
employer to advise the host employer of 
measures taken to correct, and prevent 
from recurring, violations reported by 
the host employer under proposed 
paragraph (c)(1)(ii). In light of the 
Agency’s decision not to adopt 
proposed paragraph (c)(1)(ii), proposed 
paragraph (c)(2)(iii)(C) is no longer 
meaningful and is not incorporated in 
the final rule. 

In addition to proposing the 
requirement for hosts to report observed 
contract-employer-related violations, 
OSHA requested comments on the 
related, but distinct, issue of whether it 
should require host employers to take 
appropriate measures to enforce 
contractual safety requirements or 
review the contracts of contractors who 
fail to correct violations.73 

IBEW was the only commenter that 
supported such requirements, 
explaining: 

The host employer should regularly review 
the safety performance of a contractor while 
operating on its site. The host employer 
should take necessary action to ensure 
contractual obligations are being met. The 
rule should require the host employer to 
initiate further action if the review finds non 
compliance. [Ex. 0230] 

Rulemaking participants agreed that 
host employers regularly adopt 
contracts that specify safety standards to 
which contractors must adhere and that 
include provisions for enforcing those 
requirements. (See, for example, Exs. 
0163, 0175, 0213, 0405; Tr. 1386–1387.) 
Also, some commenters recognized a 
general need for hosts to evaluate the 
safety performance of contractors. (See, 
for example, Exs. 0167, 0175, 0184, 
0213, 0219.) However, none of these 
rulemaking participants supported the 
adoption of OSHA requirements related 
to the enforcement, review, or awarding 
of contracts. 

For example, Ms. Susan O’Connor 
with Siemens Power Generation 
explained: 

While host employers often [require and 
enforce compliance with OSHA standards], 
in practice it would be burdensome [on] the 
host employer to require them, at the risk of 
OSHA sanctions, to enforce contract 
provisions as a regulatory matter. Indeed, 
establishing this as a regulatory standard 
could operate as a disincentive for host 
employers to establish sound health and 
safety contractual terms with contractors, 
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particularly terms which go beyond 
regulatory requirements. . . . In addition, 
OSHA regulations are promulgated and 
undergo public review; Host Employer 
requirements do not go through such a 
regulatory review process and therefore must 
not be held on par with OSHA regulations. 
Host employers have a right to establish site 
safety requirements that are more stringent 
than the law requires; however, they should 
have the right to deal with contractors who 
do not comply individually and in their own 
manner. But they must currently do this 
against the backdrop of specific OSHA 
standards, and the OSHA Multi-employer 
Workplace policy. Siemens sees no reason to 
change this. 

* * * * * 
OSHA should not prescribe how 

contractors are selected or prescribe how 
contractors must be evaluated for purposes of 
contracting work or terminating work. It is up 
to the discretion of the party contracting for 
the services to make those determinations. 
Host employers should have the discretion to 
choose, to dismiss, or continue utilizing 
contractors. Given the already 
comprehensive and pervasive nature of 
health and safety regulation through OSHA 
and the states, as well as considerations of 
tort law, the effects of the marketplace will 
weed out contractors that are repeatedly 
substandard from a safety standpoint, as well 
as those that are chronically poor 
perform[ers] from a quality, delivery, or other 
standpoint. Contractors should be answerable 
to the host employe[r] for business matters, 
and the agency for regulatory matters. These 
lines should not be blurred by attempting to 
make the host employer responsible for both. 
As a practical matter, it would be impossible 
for OSHA . . . to come up with minimum 
requirements for every contract activity, to 
establish an ‘‘acceptable’’ versus 
‘‘unacceptable’’ contractor. [Ex. 0163] 

Duke Energy commented: 
The only safety performance that OSHA 

has authority to regulate is compliance with 
OSHA rules. Worker Compensation 
Insurance Carriers and others review safety 
performance. There is no need for OSHA to 
impose additional requirements. Each host 
employer is faced with a unique set of 
available contractors, each with its own 
safety record. Some may excel in one area 
and perform poorly in another. Some host 
employers may have such a limited pool of 
available contractors that requiring some pre- 
determined level of contractor safety 
performance would eliminate all contractors. 
Other goals, such as employing minority 
firms may cause hosts to work with poor 
performers to improve their performance, 
rather than eliminating the minority 
contractor with the poor record. OSHA 
should not interfere in decisions such as 
these. [Ex. 0201] 

In light of the comments received, 
OSHA decided not to adopt provisions 
requiring host employers to enforce 
contractual safety requirements, to 
review the contracts of contractors who 
fail to correct violations or hazards, or 
to evaluate the safety performance of 

contractors. As discussed previously, 
the host employer might not be the 
entity that hired the contract employer, 
in which case the host employer would 
not be in position to enforce contract 
requirements or be involved in 
awarding contracts to the contract 
employer. In addition, as Ms. O’Connor 
pointed out, and as noted earlier in this 
section of the preamble, host employers 
that have supervisory authority over a 
contractor’s worksite are subject to a 
background statutory obligation, as set 
forth in OSHA’s multiemployer citation 
policy, to exercise reasonable care to 
detect and prevent violations affecting 
contractor employees. Moreover, for the 
reasons stated previously, OSHA 
believes that, even in the absence of a 
specific requirement in subpart V, host 
employers that are not controlling 
employers have strong incentives to take 
measures to ensure safe contractor 
performance. In addition, the Agency 
believes that contractors with poor 
safety performance are likely to have 
similarly poor records with respect to 
the quality of their work, making it less 
likely that host employers will hire 
them. Therefore, the final rule does not 
contain provisions related to the 
enforcement, review, or awarding of 
contracts. 

Paragraph (c)(2) of final § 1926.950 
addresses the responsibilities of the 
contract employer. Final paragraph 
(c)(2)(i) requires the contract employer 
to ensure that each of its employees is 
instructed in any hazardous conditions 
relevant to the employee’s work of 
which the contractor is aware as a result 
of information communicated to the 
contractor by the host employer as 
required by final paragraph (c)(1). This 
paragraph ensures that information on 
hazards the employees might face is 
conveyed to those employees. The 
information provided by the host 
employer under paragraph (c)(1) is 
essential to the safety of employees 
performing the work, especially because 
it may include information related to 
hazardous conditions that the contract 
employees might not identify or 
recognize. 

Proposed paragraph (c)(2)(i) was 
worded differently from the final rule; 
the proposed paragraph required 
contractors to instruct their employees 
in hazards communicated by the host 
employer. OSHA received no comments 
on this proposed provision. However, 
changes were made to this paragraph in 
the final rule to mirror the changes 
made to paragraph (c)(1) (described 
earlier). In the final rule, the Agency did 
not include the note to proposed 
paragraph (c)(2)(i) because OSHA 
believes that the note was confusing. 

The proposed note suggested that the 
instruction required under paragraph 
(c)(2)(i) was not part of the training 
required under § 1926.950(b). The 
contractors’ employees will already be 
trained in many of the hazards that are 
related to the information the contractor 
receives from the host, and the final rule 
does not require employers to duplicate 
this training. Contractors will need to 
supplement an employee’s training only 
when that employee will be exposed to 
a hazard or will follow safety-related 
work practices with respect to which he 
or she has not already been trained. 

Paragraph (c)(2)(ii), as proposed, 
required the contract employer to 
ensure that its employees followed the 
work practices required by subpart V, as 
well as safety-related work rules 
imposed by the host employer. In 
proposing this provision, OSHA 
explained that a host employer’s safety- 
related work rules are almost certain to 
impact the safety and health of the 
contractor’s employees (70 FR 34840). 
For example, electric utilities typically 
require contractors to follow the 
utilities’ procedures for deenergizing 
electric circuits. If the contract 
employer’s employees do not follow 
these procedures, a circuit the 
contractor’s employees are working on 
might not be properly deenergized, 
endangering the contractor’s employees, 
or a circuit the contractor was not 
working on might become reenergized, 
endangering any host employer’s 
employees that might be working on 
that circuit. 

OSHA invited comments on whether 
requiring a contractor to follow a host 
employer’s safety-related work rules 
could make work more hazardous. A 
few commenters supported proposed 
paragraph (c)(2)(ii). (See, for example, 
Exs. 0164, 0213.) For instance, Mr. 
Tommy Lucas of TVA commented: 

The proposed requirement is supported. 
Regardless whether this requirement is 
carried forward, we will require contractors 
to follow certain host-employer safety rules 
contractually, such as the lockout/tagout 
(LOTO) procedure. Failure to follow the 
LOTO procedure could result in host or 
contractor employees being seriously injured. 
[Ex. 0213] 

In contrast, the vast majority of 
rulemaking participants opposed the 
proposed provision. (See, for example, 
Exs. 0156, 0161, 0162, 0168, 0183, 0201, 
0202, 0212, 0220, 0222, 0227, 0233, 
0237, 0501; Tr. 1323, 1333.) These 
commenters gave several reasons for 
objecting to this proposed requirement: 

• It could result in the 
implementation of inadequately safe 
work rules, such as when the contractor 
has more protective work rules than the 
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74 Some host employers ‘‘don’t believe in 
equipotential work zone,’’ which is required by 
existing § 1910.269(n)(3), or want trucks barricaded, 
instead of having them grounded, as required by 
existing § 1910.269(p)(4)(iii)(C). 

75 One host employer requires contractor 
employees to wear rubber insulating gloves while 
working with live-line tools on transmission lines, 
which may cause the gloves to fail. 

host (see, for example, Ex. 0161) or 
when the host’s work rules may be 
based on its own employees’ working 
conditions that are less hazardous than 
the working conditions to which 
contractor employees will be exposed 
(see, for example, Ex. 0233). 

• It could cause contract employees 
to be confused about proper work 
methods if rules change from contract to 
contract (see, for example, Ex. 0227). 

• It would result in contractual 
requirements becoming enforceable 
OSHA standards in a way that 
constitutes an illegal delegation of 
OSHA’s rulemaking authority, thereby 
circumventing proper rulemaking 
procedures (see, for example, Ex. 0237). 

• It would place OSHA in the 
position of having to interpret and 
enforce third-party contracts (see, for 
example, Ex. 0233). 

• It could increase disaster-response 
time (Ex. 0233). 

• It would increase costs and 
administrative burdens on contract 
employers (see, for example, Ex. 0162). 

• It could result in contractors having 
to follow host employer work rules that 
are not directly linked to employee 
safety, for example, in a situation in 
which the host’s rules approve only one 
vendor for safety equipment when 
equivalent, equally protective, 
equipment is available from other 
vendors (Ex. 0162). 

For instance, Mr. Steven Theis with 
MYR Group commented: 

MYR Group believes that requiring a 
contractor to follow a host’s safety rules 
would create hazards. Contractors are 
required by the standard to have appropriate 
work rules and policies for compliance. 
Requiring them to follow another employer’s 
policies—which they are unfamiliar with and 
untrained on—would either result in 
accidents or add undue and unnecessary 
time for retraining and familiarization with 
the policies when the contractor has its own 
policy . . . Indeed, MYR Group has 
experienced situations where host employers 
impose work rules that do not significantly 
affect employee safety and may even create 
an unsafe situation. [H]ost work rules can 
specify chain of command requirements that 
do not align with contractor management 
structure or responsibility and thus following 
host requirements could result in loss or 
miscommunication of safety information or 
safe work directives. Accordingly, MYR 
Group respectfully submits that the 
requirement to follow host employer work 
rules should be deleted. [Ex. 0162] 

Mr. Terry Williams with the Electric 
Cooperatives of South Carolina agreed 
and provided an example of how 
following a host employer’s safety rules 
could jeopardize worker safety: 

The proposal ignores the fact that 
contractors have developed their own rules 

that are appropriate for the work they do. 
They train on these rules and operate 
according to them all the time. Requiring 
contractors . . . to work to the rules of others 
could easily result in the contractor working 
less safely. 

Consider the following actual situation: an 
electric utility that is primarily a 12kV 
system, with some 34.5kV. The utility uses 
its own crews for the 12kV work, and uses 
a qualified contractor for the 34.5kV work, as 
the need arises. The utility’s safety rules 
specify use of Class 2 gloves, sleeves and 
cover up for all work, as that is all their line 
crews need. For the 34.5 kV work, the 
contractor should use Class 4 equipment, yet 
OSHA’s proposal could justify use of Class 2, 
with unsafe results. 

OSHA should retract this proposal and 
allow host employers to require contractors 
to work to appropriate safety rules. [Ex. 0202] 

EEI made similar comments in its 
posthearing brief: 

[T]he standard would require contractors 
to utilize different safe procedures depending 
upon the owner involved. For example, an 
electric line contractor could be required to 
observe a ‘‘ground-to-ground’’ rubber glove 
requirement while working for one electric 
utility, but not while working for another 
utility nearby (Tr. 110–11). The confusion 
and consequent increased risk to employees 
from such requirements is obvious, not to 
mention the cost of training for employees 
and supervisors alike. [Ex. 0501] 

As to the legal arguments, Susan 
Howe with the Society of the Plastics 
Industry suggested that ‘‘OSHA’s 
incorporation’’ of the host employer’s 
rules ‘‘into the OSHA standards which 
are the subject of this rulemaking would 
violate the rulemaking provisions of the 
Occupational Safety and Health Act, the 
Administrative Procedures Act, and the 
Federal Register Act’’ (Ex. 0170). The 
National Association of Manufacturers 
similarly stated, with reference to this 
provision: ‘‘OSHA has never had the 
authority to incorporate the provisions 
of millions of private contracts into 
OSHA standards, nor to delegate its 
rulemaking authority to private entities’’ 
(Ex. 0222). EEI also commented that the 
proposed requirement ‘‘effectively 
would place each host employer in the 
position of promulgating safety and 
health standards for contractors’ 
employees, and therefore would 
constitute an unconstitutional 
delegation of legislative power’’ (Ex. 
0227). 

OSHA does not believe that the 
proposed provision would cause the 
practical problems identified by 
rulemaking participants. There is 
evidence in the record that, as IBEW 
stated, ‘‘contractors . . . routinely adapt 
their work rules and safety practices to 
accommodate the demands of particular 
jobs and the requirements of specific 

hosts’’ (Ex. 0505). The union explained 
this statement as follows: 

There are circumstances related to 
contractors performing work on utility 
properties that would require the contractors 
to work under the host employer’s safety 
related work rules to ensure both the 
contractor employees and the host employer 
employees are provided a safe work 
environment. In fact, many collective 
bargaining agreements require this. [Ex. 0230] 

Mr. Brian Erga with ESCI noted that 
some utilities have such unique systems 
that contractors have no choice but to 
follow the host’s rules (Tr. 1271–1272). 
Several witnesses stated that contractors 
routinely follow a host employer’s 
lockout-tagout requirements (Tr. 314, 
984, 1299–1301). There is evidence that 
some host employers require contractors 
to follow NFPA 70E (Ex. 0460), to 
follow the host’s fall protection 
requirement for working from aerial lifts 
(Tr. 391), and to use particular types of 
flame-resistant clothing (Tr. 1346). In 
addition, the proposal did not require 
contractors to follow all of the host 
employer’s safety rules, only rules the 
host imposes on contractors, which the 
contractors are required to follow 
anyway. The Agency also does not 
believe that proposed paragraph 
(c)(2)(ii) would result in undue 
confusion from work rules that vary 
from one employer to another. The 
record indicates that contractors are 
already required to institute different 
work rules because of contractual or 
other requirements imposed by host 
employers, such as following the host 
employers’ lockout-tagout procedures 
(Tr. 314), using particular live-line work 
methods (Tr. 320), and using particular 
forms of fall protection (Tr. 643–644). 

On the other hand, the record 
establishes that hosts sometimes impose 
rules that do not meet OSHA 
requirements (Tr. 1366 74) or that may 
be less safe than the contractor’s rules 
(Tr. 1365–1366 75). These are outcomes 
that OSHA did not envision in 
proposing paragraph (c)(2)(ii). 
Considering these potential risks, and 
the commenters’ overwhelming 
opposition to this proposed provision, 
the Agency decided not to include 
proposed paragraph (c)(2)(ii) in the final 
rule. 

OSHA concludes, however, that some 
coordination of work rules between 
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76 For the purposes of final paragraph (c)(2)(ii), 
‘‘unique hazardous conditions presented by the 
contract employer’s work’’ means hazardous 
conditions that the work poses to which employees 
at the worksite are not already exposed. 

hosts and contractors is necessary, 
particularly with respect to deenergizing 
lines and equipment (Ex. 0505) and 
grounding procedures (Tr. 1271–1272). 
According to IBEW: 

[What is important] is not that one party’s 
rules take precedence over the others. 
Instead, what is important is that the parties 
operating on an electrical system coordinate 
procedures to ensure that all of the 
employees can perform safely. There are two 
sets of circumstances in which this kind of 
coordination is an issue: Where employees 
actually work together and when the manner 
in which one group of employees performs 
has an impact on the safety of another group 
of employees. [Ex. 0505] 

Other rulemaking participants 
similarly supported a requirement for 
coordination between host employers 
and contract employers to assure the 
protection of host employees and 
contract employees. (See, for example, 
Exs. 0128, 0235, 0237.) Therefore, the 
Agency is adopting a new paragraph in 
the final rule, § 1926.950(c)(3), entitled 
‘‘Joint host- and contract-employer 
responsibilities,’’ which reads as 
follows: 

The contract employer and the host 
employer shall coordinate their work rules 
and procedures so that each employee of the 
contract employer and the host employer is 
protected as required by this subpart. 

This new provision provides host 
employers and contract employers more 
flexibility than the proposal to select 
appropriate work rules and procedures 
for each task or project, while ensuring 
that workers are not at risk of harm due 
to a lack of coordination between 
employers. 

Under the new provision, each 
employer has independent 
responsibility for complying with the 
final rule. In addition, the Agency 
stresses that a contract employer must 
comply with the final rule even though 
a host employer may try to impose work 
rules that would cause the contract 
employer to violate OSHA’s rules. 
Accordingly, a contract employer is not 
relieved of its duty to comply with the 
final rule by following a work rule 
imposed by the host employer. For 
example, a contract employer must 
comply with final § 1926.962(c), which 
prescribes rules for equipotential 
grounding, even if the host employer 
has its own noncompliant grounding 
procedures. Paragraph (c)(3) of final 
§ 1926.950 requires host employers and 
contract employers to confer in an effort 
to select work rules and procedures that 
comply with final § 1926.962(c). 

Final paragraphs (c)(2)(ii) and 
(c)(2)(iii) (proposed as part of paragraph 
(c)(2)(iii)) require the contract employer 
to advise the host employer of unique 

hazardous conditions posed by the 
contract employer’s work 76 and any 
unanticipated hazardous conditions 
found, while the contractor’s employees 
were working, that the host employer 
did not mention. Final paragraphs 
(c)(2)(ii) and (c)(2)(iii) enable the host 
employer to take necessary measures to 
protect its employees from hazards of 
which the host employer would not be 
aware. These requirements will protect 
the host employer’s employees: when 
they are working near the contractor’s 
employees (for example, during storm 
situations (Tr. 315, 392, 1379–1380); 
during outages on transmission lines 
(Tr. 1380) and in plants (Tr. 985); while 
working in the same substation (Tr. 
313–314, 559); and when the host 
employer’s employees work on the same 
equipment after the contract employer 
departs (such as, when contractors are 
working on equipment in the field that 
the host employer does not regularly 
inspect) (Tr. 877–878)). The Utility 
Workers Union supported these 
proposed requirements, commenting: 
‘‘Requiring the sharing of information of 
hazards found or created by the 
contractor is . . . insurance that all 
employees, host and contractor, are in a 
safer working environment’’ (Ex. 0197). 
OSHA notes that proposed paragraph 
(c)(2)(iii)(B) (now paragraph (c)(2)(iii)) 
required contractors to report any 
unanticipated ‘‘hazards’’ not mentioned 
by the host; however, in the final rule, 
the phrase ‘‘hazardous conditions’’ 
replaces the word ‘‘hazards’’ throughout 
paragraph (c). In addition, the Agency 
anticipates that contract employers will 
inform host employers of any 
information provided by the host that is 
at odds with actual conditions at the 
worksite, consistent with paragraph 
(c)(3), which specifies that host 
employers and contract employers 
coordinate their work rules and 
procedures so that each employee is 
protected as required by subpart V. 

Some commenters believed that 
proposed paragraph (c)(2)(iii) (now 
paragraphs (c)(2)(ii) and (c)(2)(iii)) 
needed clarification. For example, the 
Associated General Contractors of 
America (AGC) commented that 
proposed paragraph (c)(2)(iii) was vague 
and did not provide guidance on the 
timeframes or format of required 
information transfers (Ex. 0160). 

OSHA does not agree that final 
paragraphs (c)(2)(ii) or (c)(2)(iii) are 
vague or unclear. These provisions 
simply require that contractors provide 

information to host employers, which 
reciprocates the requirements under 
final paragraph (c)(1) that host 
employers provide contractors with 
information. The Agency deliberately 
omitted, in the proposed and final rules, 
any requirement for a formal or written 
report; the final rule simply requires 
contractors to advise the host employer, 
which allows contract employers 
maximum flexibility in complying with 
the final requirements. The Agency will 
deem it sufficient for the contract 
employer to provide the necessary 
information, through any appropriate 
mechanism (for example, a phone call 
or an email), to an authorized agent of 
the host employer. 

The purpose of final paragraph 
(c)(2)(ii) is to enable host employers to 
protect their own employees from 
hazardous conditions presented by the 
contractor’s work. Thus, the information 
addressed by paragraph (c)(2)(ii) needs 
to be provided to the host employer 
soon enough so that the host employer 
can take any necessary action before its 
employees are exposed to a hazardous 
condition. To address AGC’s concern 
that the proposed paragraph did not 
provide guidance on the timeframe of 
the required information transfer, OSHA 
added language to paragraph (c)(2)(ii) in 
the final rule to indicate that this 
information must be provided ‘‘[b]efore 
work begins.’’ 

The final rule also includes, in 
paragraph (c)(2)(iii), a 2-working day 
timeframe in which the contractor must 
advise the host employer of information 
described in that paragraph. OSHA 
believes that this timeframe will give 
the contract employer sufficient time to 
provide the required information. The 
final rule does not specifically require 
hosts to take any direct action in 
response to information provided by 
contractors, although the Agency 
anticipates that host employers will use 
this information to protect their 
employees and comply with the OSH 
Act. 

Frequently, the conditions present at 
a jobsite can expose workers to 
unexpected hazards. For example, the 
grounding system available at an 
outdoor site may be damaged by 
weather or vehicular traffic, or 
communications cables in the vicinity 
could reduce the approach distance to 
an unacceptable level. To protect 
employees from such adverse situations, 
conditions affecting safety that are 
present in the work area should be 
known so that appropriate action can be 
taken. Paragraph (d) of § 1926.950 
addresses this problem by requiring 
safety-related characteristics and 
conditions existing in the work area to 
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77 The 2012 NESC contains an equivalent 
requirement in Rule 420D. 

78 The employer may not have knowledge of the 
exact locations of customer-owned backup 
generators; however, the location of possible 
sources of backfeed from such customer-owned 
equipment can readily be determined by looking for 
connections to customers’ wiring in circuit 
diagrams or during an inspection at the worksite. 

be determined before employees start 
working in the area. The language for 
proposed paragraph (d) was based on 
language in current § 1926.950(b)(1) and 
was the same as existing 
§ 1910.269(a)(3). A similar requirement 
can be found in ANSI/IEEE C2–2002, 
Rule 420D.77 As noted earlier, OSHA 
revised the language in the final rule to 
clarify that the paragraph addresses 
installation characteristics, as well as 
work-area conditions, and to separately 
number the examples listed in the 
provision. 

OSHA received only a few of 
comments on proposed paragraph (d). 
EEI objected to this provision, 
commenting: 

EEI recognizes that the regulatory text of 
proposed paragraph 1926.950(d) is the same 
as in existing 1910.269(a)(3). Also, the 
preamble accompanying the current proposal 
is essentially the same as in the final 
1910.269. There are certain aspects of the 
current proposal, however, that are 
troublesome. . . . 

* * * * * 
It is susceptible of being applied in a 

manner that effectively requires an employer 
to examine every imaginable condition on a 
jobsite, lest it be held accountable if some 
obscure, unexpected condition later is 
involved in causing an accident. 

* * * * * 
[I]f the standard is not applied reasonably, 

the result could be a significant burden for 
line crews, as time is taken not to miss a 
single detail, however obscure, lest the crew 
be second-guessed for having missed 
observing some condition if something later 
goes wrong. In the final rule, OSHA needs to 
address this issue. Rather than state that 
there is an unqualified obligation to 
‘‘determine’’ existing conditions relating to 
the safety of the work, the obligation should 
be modified to require a ‘‘reasonable effort to 
determine’’ the reasonably anticipated 
hazards. [Ex. 0227] 

EEI noted, as an example of ‘‘some 
obscure, unexpected condition . . . 
involved in causing an accident,’’ an 
energized static line that caused the 
electrocution of an apprentice line 
worker (id.): 

In that case, the contractor was performing 
maintenance work on a high-voltage 
transmission tower. The host utility was 
shown to have been aware that what 
appeared to be a grounded static line atop 
one side of the tower was in fact energized 
at 4,000 volts. The utility did not inform the 
contractor of this information, however, and 
the contractor’s foremen on the ground and 
on the tower did not notice that there was an 
insulator separating the line and tower, thus 
indicating that the line could be energized. 
[Id.] 

EEI stated that the contractor was cited, 
under existing § 1910.269(a)(3), ‘‘for 
failing to ascertain existing conditions, 
i.e., the energized condition of the static 
line, before beginning work’’ (id.). 

OSHA considered this comment and 
decided not to adopt EEI’s 
recommended change to proposed 
§ 1926.950(d). First, OSHA does not 
believe that obscure and unexpected 
conditions often lead to accidents, as 
EEI seems to argue. EEI’s example, in 
which an apprentice power line worker 
was electrocuted by an energized static 
line, is a case in point (id.). An 
employer exercising reasonable 
diligence can be expected to determine 
that a static line is energized. In the case 
described by EEI, the electric utility that 
owned the line was aware that the line 
was energized, and the line itself was 
installed on insulators (id.). Thus, the 
energized condition of the static wire 
was neither obscure nor unexpected. 

Second, EEI appears confused about 
the purpose of this provision. Paragraph 
(d) of final § 1926.950 requires 
employers to determine, before work is 
started on or near electric lines or 
equipment, existing installation 
characteristics and work-area conditions 
related to the safety of the work to be 
performed. The requirement also 
includes examples of such 
characteristics and conditions. 

Characteristics of the installation, 
such as the nominal voltage on lines, 
maximum switching transient 
overvoltages, and the presence of 
grounds and equipment grounding 
conductors, are parameters of the 
system. This is information the 
employer already has, either through 
direct knowledge or by the transfer of 
information from the host employer to 
the contract employer.78 Thus, this 
aspect of final paragraph (d) does not 
place any burden, much less an 
unreasonable one, on line crews. 

Conditions of the installation, 
including the condition of protective 
grounds and equipment grounding 
conductors, the condition of poles, and 
environmental conditions relating to 
safety, are worksite conditions. In some 
cases, the employer already will have 
information on the condition of the 
installation, such as information on the 
condition of poles from pole-inspection 
programs or on the condition of electric 
equipment from equipment 
manufacturers. In the usual case, 

however, the conditions addressed by 
paragraph (d) of the final rule will be 
determined by employees through an 
inspection at the worksite. This 
inspection need not be overly detailed, 
but it does need to be thorough rather 
than cursory. The standard does not 
require crews to determine ‘‘every 
imaginable condition,’’ as EEI suggests. 
Rather, the inspection must be designed 
to uncover the conditions specifically 
noted in this paragraph as well as any 
other conditions of electric lines and 
equipment that are related to the safety 
of the work to be performed and that 
can be discovered through the exercise 
of reasonable diligence by employees 
with the training required by 
§ 1926.950(b) of the final rule. 

Employers are required by 
§ 1926.952(a)(1) of the final rule to 
provide information on such worksite- 
specific conditions and the 
characteristics of the installation to the 
employee-in-charge. With this 
information, the employer then will 
determine the current conditions of the 
installation through an examination by 
employees at the worksite. Employer- 
supplied information, as well as 
information gathered at the worksite, 
must be used in the job briefing required 
by § 1926.952 of the final rule. (See the 
discussion of § 1926.952 later in this 
section of the preamble.) The 
characteristics and conditions found as 
a result of compliance with final 
§ 1926.950(d) could affect the 
application of various Subpart V 
requirements. For example, the voltage 
on equipment will determine the 
minimum approach distances required 
under final § 1926.960(c)(1). Similarly, 
the presence or absence of an equipment 
grounding conductor will affect the 
work practices required under final 
§ 1926.960(j). If conditions are found to 
which no specific subpart V provision 
applies, then the employee would need 
to be trained, as required by final 
§ 1926.950(b)(1)(ii), to use appropriate 
safe work practices. 

Employers need not take 
measurements on a routine basis to 
make the determinations required by 
final § 1926.950(d). For example, 
knowledge of the maximum transient 
voltage level is necessary to perform 
many routine transmission and 
distribution line jobs safely. However, 
no measurement of this maximum level 
is necessary to make the requisite 
determination. Employers can make the 
determination by conducting an 
analysis of the electric circuit, or they 
can assume the default maximum 
transient overvoltages discussed under 
the summary and explanation of final 
§ 1926.960(c)(1), later in this section of 
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79 In discussing these remaining provisions in this 
preamble, OSHA generally uses the term ‘‘CPR 
training’’ to describe the first-aid training required 
by the provisions. OSHA does not mean to imply 
by this language that the final provisions do not 
require first-aid training other than CPR. In fact, as 
explained later in the preamble, the final rule 
defines ‘‘first-aid training’’ as training in the initial 
care, including CPR, performed by a person who is 
not a medical practitioner, of a sick or injured 
person until definitive medical treatment can be 

administered. OSHA is emphasizing ‘‘CPR training’’ 
in its preamble discussion because that type of first 
aid is particularly beneficial to workers who are 
injured by an electric shock. 

80 Although it is theoretically possible to sustain 
a life-threatening shock below this voltage, it is 
considered extremely unlikely. (See, for example, 
Ex. 0428.) 

the preamble. Similarly, employers can 
make determinations about the presence 
of hazardous induced voltages, as well 
as the presence and condition of 
grounds, without taking measurements. 

It may be necessary for employers to 
make measurements when there is 
doubt about the condition of a ground 
or the level of induced or transient 
voltage if the employer is relying on one 
of these conditions to meet other 
requirements in the standard. For 
example, an engineering analysis of a 
particular installation might 
demonstrate that the voltage induced on 
a deenergized line is considerable, but 
should not be dangerous. However, a 
measurement of the voltage may be 
required if the employer is using this 
analysis as a basis for claiming that the 
provisions of final § 1926.964(b)(4) on 
hazardous induced voltage do not 
apply. In another example, further 
investigation is required when an 
equipment ground is found to be of 
questionable reliability, unless the 
equipment is treated as energized under 
final § 1926.960(j). 

EEI was concerned about this 
discussion of engineering analysis in the 
preamble to the proposed rule (70 FR 
34841), commenting: 

This [discussion] is unrealistic: 
engineering analyses are not made in the 
field in transmission and distribution work. 
[Ex. 0227] 

OSHA agrees with EEI that 
engineering analyses are not made in 
the field. Under this provision of the 
final rule, employers would conduct 
any engineering analyses required by 
this provision off site and supply the 
requisite information to the employees 
performing the work. 

Section 1926.951, Medical services and 
first aid 

Section 1926.951 sets requirements 
for medical services and first aid. 
Paragraph (a) of § 1926.951 emphasizes 
that the requirements of § 1926.50 
apply. (See § 1926.950(a)(2).) Existing 
§ 1926.50 includes provisions for 
available medical personnel, first-aid 
training and supplies, and facilities for 
drenching or flushing of the eyes and 
body in the event of exposure to 
corrosive materials. 

Mr. Daniel Shipp with the 
International Safety Equipment 
Association (ISEA) recommended that 
the reference in § 1926.50, Appendix A, 
to ANSI Z308.1–1978, Minimum 
Requirements for Industrial Unit-Type 
First-aid Kits, be updated to the 2003 
edition (Ex. 0211). OSHA did not 
propose any changes to § 1926.50, nor 
was that section a subject of this 

rulemaking. Thus, the Agency is not 
adopting Mr. Shipp’s suggestion. It 
should be noted, however, that 
Appendix A to § 1926.50 is not 
mandatory. The Agency encourages 
employers to examine the 
recommendations in the latest edition of 
the consensus standard, which is ANSI/ 
ISEA Z308.1–2009, when reviewing the 
guidance in Appendix A to § 1926.50. 

Mr. Stephen Sandherr with AGC was 
concerned that the requirements 
proposed in § 1926.951 conflicted with 
the requirements in § 1926.50 and 
maintained that such a conflict would 
hinder a contractor’s ability to 
implement safety (Ex. 0160). 

OSHA reexamined the requirements 
in proposed § 1926.951 and found that 
the requirements for first-aid supplies in 
proposed paragraphs (b)(2) and (b)(3) in 
that section conflicted with similar 
requirements in § 1926.50. Proposed 
paragraph (b)(2) would have required 
weatherproof containers if the supplies 
could be exposed to the weather, 
whereas existing § 1926.50(d)(2) 
requires that the contents of first-aid kits 
be placed in weatherproof containers, 
with individual sealed packages for 
each type of item. Further, proposed 
paragraph (b)(3) would have required 
that first-aid kits be inspected frequently 
enough to ensure that expended items 
are replaced, but not less than once per 
year. By contrast, existing 
§ 1926.50(d)(2) requires that first-aid 
kits ‘‘be checked by the employer before 
being sent out on each job and at least 
weekly on each job to ensure that the 
expended items are replaced.’’ 

As noted earlier, final § 1926.951(a), 
which requires that employers comply 
with existing § 1926.50, was adopted 
without change from the proposal. The 
Agency is not including proposed 
paragraphs (b)(2) and (b)(3) in the final 
rule because these provisions were less 
restrictive than the requirements of 
§ 1926.50. Including them in the final 
rule would compromise OSHA’s efforts 
to enforce § 1926.50 on jobsites covered 
by Subpart V. OSHA notes that the 
remaining provisions in § 1926.951 
apply in addition to those in § 1926.50. 

Final § 1926.951(b) supplements 
§ 1926.50 by requiring cardiopulmonary 
resuscitation (CPR) to help resuscitate 
electric shock victims.79 OSHA 

concludes that the requirements for CPR 
training in the final rule are supported 
by the record. This training is required 
by existing § 1910.269(b)(1), and work 
under subpart V poses the same electric- 
shock hazards and requires the same 
protection against those hazards. As 
discussed in the summary and 
explanation for § 1926.953(h), the final 
rule defines ‘‘first-aid training’’ to 
include CPR training. Therefore, in final 
§ 1926.951(b), OSHA replaced the 
proposed phrase ‘‘persons trained in 
first aid including cardiopulmonary 
resuscitation (CPR)’’ with ‘‘persons with 
first-aid training.’’ The Agency stresses 
that CPR training is required by this and 
other provisions in the final rule for 
first-aid training. 

Electric shock is a serious and ever- 
present hazard to electric power 
transmission and distribution workers 
because of the work they perform on or 
with energized lines and equipment. 
CPR is necessary to revive an employee 
rendered unconscious by an electric 
shock. As OSHA concluded in the 1994 
§ 1910.269 rulemaking, CPR must be 
started within 4 minutes to be effective 
in reviving an employee whose heart 
has gone into fibrillation (59 FR 4344– 
4347; see also 269–Ex. 3–21). 

To protect employees performing 
work on, or associated with, exposed 
lines or equipment energized at 50 volts 
or more, OSHA proposed to require that 
employees with training in first aid 
including CPR be available to render 
assistance in an emergency. 

OSHA chose 50 volts as a widely 
recognized threshold for hazardous 
electric shock.80 In this regard, several 
OSHA and national consensus 
standards recognize this 50-volt 
threshold. For example, OSHA’s general 
industry and construction electrical 
standards require guarding live parts 
energized at 50 volts or more 
(§§ 1910.303(g)(2)(i) and 
1926.403(i)(2)(i)); the general industry 
electrical standard also requires that 
electric circuits be deenergized 
generally starting at 50 volts 
(§ 1910.333(a)(1)). Similarly, NFPA’s 
Standard for Electrical Safety in the 
Workplace (NFPA 70E–2004) and the 
National Electrical Safety Code (ANSI/
IEEE C2–2002) impose electrical safety 
requirements starting at 50 volts (Exs. 
0134, 0077, respectively). (See, for 
example, Section 400.16 of NFPA 70E– 
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81 The 2012 NESC contains a similar requirement 
in Rule 441A2. 

2004, which requires guarding of live 
parts of electric equipment operating at 
more than 50 volts, and Rule 441A2 of 
ANSI/IEEE C2–2002,81 which prohibits 
employees from contacting live parts 
energized at 51 to 300 volts unless 
certain precautions are taken.) 

Many electric shock victims suffer 
ventricular fibrillation (59 FR 4344– 
4347; 269–Ex. 3–21). Ventricular 
fibrillation is an abnormal, chaotic heart 
rhythm that prevents the heart from 
pumping blood and, if unchecked, leads 
to death (id.). Someone must defibrillate 
a victim of ventricular fibrillation 
quickly to allow a normal heart rhythm 
to resume (id.). The sooner defibrillation 
is started, the better the victim’s chances 
of survival (id.). If defibrillation is 
provided within the first 5 minutes of 
the onset of ventricular fibrillation, the 
odds are about 50 percent that the 
victim will recover (id.). However, with 
each passing minute, the chance of 
successful resuscitation is reduced by 7 
to 10 percent (id.). After 10 minutes, 
there is very little chance of successful 
rescue (id.). Paragraph (b) of the final 
rule requires CPR training to ensure that 
electric shock victims survive long 
enough for defibrillation to be 
efficacious. The employer may rely on 
emergency responders to provide 
defibrillation. 

In the preamble to the proposal, 
OSHA requested public comment on 
whether the standard should require the 
employer to provide automated external 
defibrillators (AEDs) and, if so, where 
they should be required. AEDs are 
widely available devices that enable 
CPR-trained individuals to perform 
defibrillation. 

Many rulemaking participants 
recommended that OSHA not adopt a 
requirement for AEDs. (See, for 
example, Exs. 0125, 0162, 0167, 0169, 
0171, 0173, 0174, 0177, 0200, 0225, 
0227; Tr. 635–636, 762–763.) Some 
commenters argued that there were no 
injuries for which AEDs would prove 
beneficial. (See, for example, Exs. 0174, 
0200; Tr. 635–636, 762–763.) In this 
regard, Mr. Steven Semler, commenting 
on behalf of ULCC, stated: 

[W]hen tragic electric contact accidents do, 
albeit rarely, occur with respect to line 
clearance tree trimmers, they tend to involve 
catastrophic accidental direct contract with 
high voltage electric supply lines which 
inherently pass massive amounts of 
electricity through the victim which 
irreversibly damages cardiac conductivity 
altogether—as to which AED’s cannot, nor 
even purport to, rectify . . . . It is, of course, 
a misnomer that AED’s can restart a heart 
which is stopped from electrical contact or 

any other reason. The stoppage is known as 
‘‘asystole’’ for which an AED is programmed 
to not shock the patient because AED’s 
cannot start a stopped heart—for instance, 
one whose stoppage is due to destruction of 
the heart’s electrical path, or due to 
irreversible brain damage, respiratory muscle 
paralysis, tissue burn, or due to electrical 
contact which serves to destroy the ability to 
breathe. 

Rather, AED’s use is limited solely to cases 
of cardiac fibrillation—cases of the heart 
beating in quivering fashion so as to cease 
effective pumping capacity (and also to rarer 
situations of ventricular tachycardia where 
the heart beats very fast). But, as a trauma 
specialist physician has observed, ventricular 
fibrillation is a rare occurrence in high 
voltage electrical contacts, as to which rescue 
breathing and CPR (currently required) are 
remedial pending arrival of medical help. 
[Footnote: Richard F. Edlict, MD, ‘‘Burns, 
Electrical, www.emedicine.com/plastic/
topic491.htm (7/12/05) . . .] 

Given that the unfortunate nature of line 
clearance tree trimmers cardiac events due to 
electric contact tend to be catastrophic 
because of accidental non compliance with 
the OSHA minimum distance separation 
from electric supply lines separation 
requirement, the cardiac events which 
unfortunately have happened to line 
clearance tree trimmers have tended to 
catastrophic, tending to involve cardiac and 
brain damage of such severity that AED’s are 
not designed to, and cannot, perform a useful 
purpose. [Ex. 0174; emphasis included in 
original] 

Furthermore, TCIA presented polling 
data to show that their members have 
not experienced any occupational 
incidents for which AED use would 
have been appropriate to treat the victim 
(Exs. 0200, 0419). 

On the other hand, several rulemaking 
participants pointed out that AEDs have 
saved lives (Exs. 0213, 0230). TVA, 
which has deployed AEDs in both fixed 
work locations, such as generation 
plants, and in field service-centers, 
reported two successful uses of AEDs in 
a 17-month period (Ex. 0213). IBEW 
commented that ‘‘AED units have 
proven to be effective in the utility 
industry. More than one ‘save’ has 
occurred’’ (Ex. 0230). Testifying on 
behalf of IBEW, Mr. James Tomaseski 
stated, ‘‘[B]ased on what the experts tell 
you about the need to have AEDs in 
certain environments, [electric utility 
work] is [at the] top of the list. We have 
an aging workforce. The possibilities of 
sudden cardiac arrest to occur to people 
in this industry is very high’’ (Tr. 964). 

The Agency concludes that employees 
performing work covered by subpart V 
and § 1910.269 are exposed to electric 
shocks for which defibrillation is 
needed as part of the emergency 
medical response to such injuries. The 
Agency bases this conclusion on the 
evidence in both this record, as well as 

the record supporting its decision in the 
1994 § 1910.269 rulemaking to require 
first-aid training, including CPR 
training, for work covered by that 
standard. OSHA found in its 1994 
§ 1910.269 rulemaking that line- 
clearance tree trimmers were exposed to 
electric-shock hazards for which CPR 
would be efficacious (59 FR 4344–4347), 
and the National Arborist Association 
(TCIA’s predecessor) pointed out that 
low-voltage electric shock can result 
from indirect contact with higher 
voltage sources (269-Ex. 58, 59 FR 
4345). OSHA’s inspection data amply 
demonstrate that indirect contacts, such 
as contacting a power line through a tree 
branch, do occur in work covered by 
§ 1910.269 and Subpart V (Ex. 0400). 
Half of the ten line-clearance tree- 
trimmer electrocutions described in 
these data resulted from indirect 
contacts. The experience of TVA and 
IBEW reinforces the Agency’s 
conclusion that employees performing 
work covered by Subpart V and 
§ 1910.269 are exposed to electric 
shocks for which defibrillation is 
needed as part of the emergency 
medical response. 

Many rulemaking participants argued 
that work covered by Subpart V would 
subject AEDs to environmental and 
other conditions for which the devices 
are not, or may not be, designed, 
including: 

• Extreme heat (see, for example, Exs. 
0169, 0171, 0173, 0177, 0227), 

• Extreme cold (see, for example, Exs. 
0169, 0171, 0173, 0177, 0227), 

• Vibration or jarring (see, for 
example, Exs. 0169, 0173, 0175), 

• Dust (see, for example, Exs. 0169, 
0171, 0173, 0175), and 

• Humidity and moisture (see, for 
example, Exs. 0169, 0171, 0173). 

For instance, Mr. Wilson Yancey with 
Quanta Services commented that the 
conditions to which AEDs would be 
exposed could ‘‘quickly degrade the 
performance of the equipment and 
require frequent inspection and 
maintenance’’ (Ex. 0169). Ms. Salud 
Layton with the Virginia, Maryland & 
Delaware Association of Electric 
Cooperatives commented, ‘‘Most field 
experience with AED’s has been at 
either fixed sites or carried by 
ambulances in padded bins/cases inside 
of heated and cooled ambulance bodies. 
This is not what the AED’s would be 
exposed to on a utility vehicle’’ (Ex. 
0175). Mr. Thomas Taylor with 
Consumers Energy noted that 
manufacturers’ instructions tightly 
control AEDs’ storage requirements, 
explaining: 
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82 Some rulemaking participants gave other 
reasons why OSHA should not require AEDs, 
including: Costs of acquiring the devices (see, for 
example, Exs. 0162, 0169, 0173, 0174, 0200, 0227), 
varying State requirements related to AEDs, such as 
requirements that they be prescribed by a physician 
(see, for example, Exs. 0125, 0149, 0227), conflicts 
with requirements of other Federal agencies, such 
as the Food and Drug Administration (see, for 
example, Exs. 0177, 0227), and OSHA’s failure to 
meet all its regulatory burdens, such as burdens 
imposed by the Small Business Regulatory 
Enforcement Fairness Act (Ex. 0170). Because 
OSHA decided not to require AEDs for the reason 
given in this section of the preamble, it need not 
consider these other issues. 

[L]ine truck storage conditions would 
prohibit the AED from functioning properly 
and therefore provide no tangible safety 
benefit to employees. In this regard, the 
manufacturer instructions for preventing 
electrode damage states: ‘‘Store electrodes in 
a cool, dry location (15 to 35 degree Celsius 
or 59 to 95 degrees Fahrenheit’’. The 
instruction also states: [‘‘]It is important that 
when the AED is stored with the battery 
installed, temperature exposure should not 
fall below 0 degrees Celsius (32 degrees 
Fahrenheit) or exceed 50 degrees Celsius (122 
degrees Fahrenheit). If the AED is stored 
outside this temperature range, the auto tests 
may erroneously detect a problem and the 
AED may not operate properly.[’’] [Ex. 0177] 

OSHA decided not to include a 
requirement for AEDs in the final rule 
because the Agency believes that there 
is insufficient evidence in the record 
that AEDs exposed to the environmental 
extremes typical of work covered by 
Subpart V and § 1910.269 would 
function properly when an incident 
occurs. There is no evidence in the 
record that AEDs are adversely affected 
by dust, vibration, or humidity; 
however, it is clear that line work in 
many areas of the country would subject 
AEDs to temperatures above and below 
their designed operating range of 0 to 50 
degrees Celsius. For example, Mr. Frank 
Owen Brockman with the Farmers Rural 
Electric Cooperatives testified that 
temperatures in Kentucky can get as 
cold as ¥34 degrees Celsius and as high 
as 44 degrees Celsius (Tr. 1283). 
Although the record indicates that the 
highest of these temperatures is within 
the operating range of AEDs, OSHA 
believes that it is likely that the interior 
of trucks would be significantly hotter 
than the 50-degree Celsius 
recommended maximum. Accordingly, 
there is insufficient evidence in the 
record for the Agency to determine 
whether AEDs will work properly in 
these temperature extremes during use, 
even if they are stored in temperature- 
controlled environments as mentioned 
by some rulemaking participants (see, 
for example, Ex. 0186; Tr. 965–966).82 

As explained previously, the Agency 
stresses that defibrillation is a necessary 
part of the response to electric shock 

incidents that occur during work 
covered by the final rule. OSHA is not 
adopting a rule requiring AEDs because 
the record is insufficient for the Agency 
to conclude that these devices will be 
effective in the conditions under which 
they would be used. OSHA encourages 
employers to purchase and deploy AEDs 
in areas where they could be useful and 
efficacious. This action likely will save 
lives and provide the Agency with 
useful information on the use of AEDs 
under a wide range of conditions. 

Proposed paragraph (b)(1) would have 
required CPR training for field crews of 
two or more employees, in which case 
a minimum of two trained persons 
would generally have been required 
(proposed paragraph (b)(1)(i)), and for 
fixed worksites, in which case enough 
trained persons to provide assistance 
within 4 minutes would generally have 
been required (proposed paragraph 
(b)(1)(ii)). Proposed paragraph (b)(1)(i) 
provided that employers could train all 
employees in first aid including CPR 
within 3 months of being hired as an 
alternative to having two trained 
persons on every field crew. If the 
employer chose this alternative for field 
work, then only one trained person 
would have been required for each 
crew. In practice, crews with more than 
one employee would normally have two 
or more CPR-trained employees on the 
crew, since all employees who worked 
for an employer more than 3 months 
would receive CPR training. However, 
employers who rely on seasonal labor 
(for example, employees hired only in 
the summer months), or those with 
heavy turnover, might have some two- 
person crews with only one CPR-trained 
employee. Because the Agency was 
concerned that those new employees 
might be most at risk of injury, OSHA 
requested comment on whether 
allowing employers the option of 
training all their employees in CPR if 
they are trained within 3 months of 
being hired is sufficiently protective. 
The Agency also requested comment on 
how this provision could be revised to 
minimize the burden on employers, 
while providing adequate protection for 
employees. 

Several commenters shared OSHA’s 
concern with the 3-month delay in CPR 
training. (See, for example, Exs. 0126, 
0187, 0213, 0230) Mr. Rob Land with 
the Association of Missouri Electric 
Cooperatives commented that this 
option was too hazardous because of 
‘‘the hazards that linemen face and the 
distinct possibility that [emergency 
medical services] may be delayed due to 
remoteness and distances involved’’ (Ex. 
0187). TVA opposed the option because 
the ‘‘3[ ]months when a two-person 

crew would have only one CPR trained 
member . . . reduce[s] the level of 
safety provided’’ (Ex. 0213). IBEW 
presented its reasons for opposing the 3- 
month option, and its recommendation 
for revising the rule, as follows: 

Allowing employers the option of training 
all their employees in CPR if they are trained 
within 3 months of being hired may not work 
in all situations. Many utilities engaged in 
field work have implemented the use of 2- 
person crews. It is not uncommon for the 2- 
person crew to perform rubber gloving work 
on all distribution voltage ranges. It is also 
not uncommon for a utility to assign a new- 
hire (less than 3 months of service) as the 
second person on the 2-person crew. In these 
work scenarios, the second person would 
have to be trained in CPR. Waiting 3 months 
to complete this training would not [be] 
proper. 

* * * * * 
The only revision that is necessary is to 

make it clear that under certain 
circumstances, new-hires may need to be 
trained in CPR well before the 3 month 
window. Manning of crews, especially in the 
construction industry, cannot always be 
accomplished using CPR certification as a 
factor. All employees need to receive the 
training and the 3 months gives enough 
flexibility when appropriate[.] [Ex. 0230; 
emphasis included in original] 

Other rulemaking participants 
supported the provision as proposed. 
(See, for example, Exs. 0155, 0162, 
0174, 0200; Tr. 633–635, 764–765.) 
Some of them argued that the provision, 
which was taken from existing 
§ 1910.269(b)(1)(i), has worked well. 
(See, for example, Exs. 0155, 0200; Tr. 
764.) The tree care industry stated that 
the line-clearance tree trimming 
industry did not use seasonal labor and 
argued that the 3-month delay in 
training new employees in CPR was 
justified on the basis of high turnover in 
that industry (Exs. 0174, 0200; Tr. 633– 
635, 764–765). For example, testifying 
on behalf of ULCC, Mr. Mark Foster 
stated: 

[T]he current standard reflects a clearly 
considered balance made by OSHA at the 
time of adoption of the current standard to 
allow a three-month phase-in period for CPR 
compliance for new hires. That policy 
judgment rests on the fact that there was then 
an 81 percent turnover rate among line 
clearance tree trimming employees such that 
many would not last in employment beyond 
the initial training period and that that would 
be very difficult to field crews if new hires 
had first had to be sent for CPR training. 

While the turnover ratio has improved 
somewhat, it is still staggering[ly] high, 
[presenting] the same considerations that led 
to the adoption of the phase-in period in the 
initial standard. [Tr. 633–634] 

In its comment, ULCC indicated that the 
annual turnover rate in the line- 

VerDate Mar<15>2010 23:17 Apr 10, 2014 Jkt 232001 PO 00000 Frm 00056 Fmt 4701 Sfmt 4700 E:\FR\FM\11APR2.SGM 11APR2m
st

oc
ks

til
l o

n 
D

S
K

4V
P

T
V

N
1P

R
O

D
 w

ith
 R

U
LE

S
2



20371 Federal Register / Vol. 79, No. 70 / Friday, April 11, 2014 / Rules and Regulations 

83 Final § 1926.951(b) uses the term ‘‘trained 
persons,’’ rather than ‘‘trained employees,’’ because 
the individuals with the training do not necessarily 
need to be employees. For instance, the ‘‘trained 
persons’’ required by the rule could be self- 
employed individuals working with a crew of 
employees. 

84 Although paragraph (b)(1) in the final rule does 
not address refresher first-aid training, final 
§ 1926.950(b)(4)(iii) contains a general requirement 
that employees receive additional training when 
they must employ safety-related work practices 
(such as administering first aid) that are not 
normally used during their regular work duties. A 
note following § 1926.950(b)(4)(iii) indicates that 
the Agency would consider tasks performed less 
often than once per year to require retraining. See 
the discussion of that requirement earlier in this 
section of the preamble. 

85 The issue of whether the requirement for two 
employees should apply to voltages of 600 volts or 
less is discussed under the summary and 
explanation of final § 1926.960(b)(3), later in this 
section of the preamble. 

clearance tree trimming industry is 53 to 
75 percent (Ex. 0174). 

OSHA decided to restrict the 
exception permitting a 3-month delay in 
training employees in first aid, 
including CPR, to line-clearance tree 
trimming. The Agency agrees that 
turnover in the line-clearance tree 
trimming industry remains high, which 
was the underlying reason for OSHA’s 
original adoption of the 3-month delay 
in training for newly hired employees in 
the 1994 § 1910.269 rulemaking (59 FR 
4346–4347). However, as noted by Mr. 
Land, the provision as proposed leaves 
employees exposed to hazards when a 
new employee who has not yet been 
trained in CPR is the second person in 
a two-worker crew (Ex. 0187). IBEW 
also recognized the need to have both 
employees trained in CPR in many 
circumstances (Ex. 0230). Finally, 
turnover rates for the electric utility and 
power line contractor industries are not 
nearly as high as that for the tree 
trimming industry. OSHA estimates that 
the turnover rates among employees 
performing electric power generation, 
transmission, and distribution work 
ranges from 11 to 16 percent in the 
construction industries and 3 percent in 
the generation and utility industries (see 
Section VI, Final Economic Analysis 
and Regulatory Flexibility Analysis, 
later in the preamble). These turnover 
rates are significantly lower than the 
turnover rate indicated by ULCC for the 
line-clearance tree trimming industry. 

Because this exception in the final 
rule applies only to line-clearance tree 
trimming, which is addressed only in 
§ 1910.269, the Agency is not adopting 
it in final § 1926.951(b)(1).83 The 
corresponding provision in 
§ 1910.269(b)(1)(i) retains the exception 
providing for a 3-month delay in first- 
aid training, including CPR, but only for 
line-clearance tree-trimming work. 

These changes will continue to permit 
employers in the line-clearance tree 
trimming industry to delay training in 
first aid, including CPR, to new 
employees for a reasonable time. 

Finally, OSHA notes that it remains 
concerned that some employees in the 
line-clearance tree trimming industry 
might encounter an unnecessary delay 
in being treated in an emergency. The 
Agency does not believe that it is 
reasonable to unnecessarily staff crews 
so that some crews had only one CPR- 
trained worker, while other crews had 

three or four. Although the Agency is 
not addressing this concern in the final 
rule, OSHA expects employers to staff 
each tree trimming crew with as many 
employees trained in first aid as 
possible, including CPR, to assist in 
emergencies. 

Mr. Steven Theis of MYR Group 
requested that OSHA provide a similar 
3-month grace period for refresher 
training (Ex. 0162).84 

OSHA rejects this request. As stated, 
OSHA is adopting the 3-month delay in 
CPR training because of the high 
turnover in the tree trimming industry. 
There is no evidence in the record that 
this rationale also applies to refresher 
training. The Agency expects employers 
to plan for their employees’ training 
needs and to schedule training in 
accordance with the standard. 

Mr. Paul Hamer, a member of the 
NFPA 70E Technical Committee on 
Electrical Safety in the Workplace, 
recommended that OSHA require first- 
aid training, including CPR training, for 
all qualified employees who work on 
electric circuits of 50 volts or more. He 
also recommended deleting the 4- 
minute maximum response time for 
fixed work locations (Ex. 0228). He 
argued that the sooner a victim receives 
CPR, the less cell damage will occur. On 
the other hand, the American Forest & 
Paper Association recommended that 
the 4-minute requirement should be 
deleted because ‘‘no one could ensure 
([that is], guarantee) survival of the 
victim for any particular length of time 
or that defibrillation would be 
successful’’ (Ex. 0237). 

OSHA rejects these recommendations. 
OSHA considered requiring all 
employees to receive first-aid training, 
including CPR training, when the 
Agency developed existing § 1910.269. 
In lieu of such a requirement, OSHA 
decided that the best approach was to 
require a 4-minute maximum response 
time for fixed work locations and to 
require at least two trained persons for 
field work involving crews of two or 
more employees (existing 
§ 1910.269(b)). OSHA supplemented 
these provisions with a requirement that 
two employees be present for work 
exposing an employee to contact with 
exposed live parts energized at more 

than 600 volts (existing 
§ 1910.269(l)(1)).85 This approach 
continues to be the best one, as it 
ensures that persons trained in first aid, 
including CPR, will be available to 
employees most at risk of electrocution. 
The Agency further notes that Mr. 
Hamer’s approach does not address 
employees working alone in fixed work 
locations. In these cases, it would still 
take time for someone to discover the 
injury, which also would delay first-aid 
treatment, including CPR. 

Two rulemaking participants 
commented that proposed paragraphs 
(b)(1)(i) and (b)(1)(ii) were vague (Exs. 
0175, 0180). They did not understand 
the difference between ‘‘field work’’ and 
‘‘fixed work locations’’ (id.). For 
example, Ms. Salud Layton with the 
Virginia, Maryland & Delaware 
Association of Electric Cooperatives 
questioned whether the requirements 
for fixed work locations applied to work 
at unmanned substations (Ex. 0175). 
OSHA does not consider an unmanned 
location to be a fixed work location, as 
there are normally no employees 
present. In determining whether to 
apply paragraph (b)(1) or (b)(2), the 
Agency would treat an unmanned 
substation no differently than a manhole 
or utility pole in the field. 

As explained previously in this 
section of the preamble, OSHA decided 
not to include proposed paragraphs 
(b)(2) or (b)(3) in the final rule. The 
corresponding provisions in existing 
§ 1910.269(b)(2) and (b)(3) are being 
retained, however. The Agency did not 
propose to revise these existing 
requirements and received no comments 
alleging inconsistencies between 
existing § 1910.269(b) and § 1910.151, 
OSHA’s general industry standard 
addressing medical services and first 
aid. 

Section 1926.952, Job Briefing 
In § 1926.952, OSHA is requiring that 

employers ensure that employees 
conduct a job briefing before each job. 
This section, which has no counterpart 
in existing subpart V, is based largely on 
existing § 1910.269(c). 

Most of the work covered by this final 
rule requires planning to ensure 
employee safety (as well as to protect 
equipment and the general public). 
Typically, electric power transmission 
and distribution work exposes 
employees to the hazards of exposed 
conductors energized at thousands of 
volts. If the work is not thoroughly 
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planned ahead of time, the possibility of 
human error that could harm employees 
increases greatly. To avoid problems, 
the task sequence is prescribed before 
work is started. For example, before 
climbing a pole, the employee must 
determine if the pole is capable of 
remaining in place and if minimum 
approach distances are sufficient, and 
he or she must determine what tools 
will be needed and what procedure 
should be used for performing the job. 
Without job planning, the worker may 
not know or recognize the minimum 
approach-distance requirements or may 
have to reclimb the pole to retrieve a 
forgotten tool or perform an overlooked 
task, thereby increasing employee 
exposure to the hazards of falling and 
contact with energized lines. 

Employers performing electric power 
generation, transmission, and 
distribution work use job briefings to 
plan the work and communicate the job 
plan to employees. If the job is planned, 
but the plan is not discussed with the 
workers, an employee may perform his 
or her duties out of order or may not 
coordinate activities with the rest of the 
crew, thereby endangering the entire 
crew. Therefore, OSHA is requiring a 
job briefing before work is started. 

Commenters agreed that job briefings 
are an important part of electric power 
work. (See, for example, Exs. 0162, 
0173, 0184, 0213, 0241; Tr. 1335.) For 
instance, Mr. John Masarick of the 
Independent Electrical Contractors 
considered job briefings to be ‘‘one of 
the most critical steps for safety on any 
task’’ (Ex. 0241). Also, Mr. Stephen 
Frost of the Mid-Columbia Utilities 
Safety Alliance voiced his 
organization’s support for job briefings: 

We strongly agree that the job briefing 
requirement should be written into 
§ 1926.952. Good communications on the job 
is paramount to safety, and too often workers 
either choose not to communicate or don’t 
have the skills to communicate their ideas. 
The job briefing requirement makes it the 
personal responsibility of every crew member 
to understand all aspects of the job. The time 
it takes to do a thorough job briefing is 
usually 5 to 15 minutes. This is time well- 
spent to eliminate the possibility of an 
accident due to workers not knowing or 
controlling hazards in the work area. [Ex. 
0184] 

OSHA’s experience in enforcing 
§ 1910.269(c), however, shows that 
some employers are placing the entire 
burden of compliance with the job 
briefing requirement on the employee in 
charge of the work. Therefore, OSHA 
proposed to include a provision in 
Subpart V requiring the employer to 
provide the employee in charge of a job 
with available information necessary to 

perform the job safely. This 
requirement, which is not in existing 
§ 1910.269(c), was in proposed 
§ 1926.952(a)(1). OSHA proposed to add 
the same requirement to § 1910.269(c). 
A note following the proposed 
paragraph indicated that the 
information provided by the employer 
was intended to supplement the training 
requirements proposed in § 1926.950(b) 
and was likely to be more general than 
the job briefing provided by the 
employee in charge. This note also 
clarified that information covering all 
jobs for a day could be disseminated at 
the beginning of the day. 

Many commenters recognized the 
need for the employer to provide certain 
information to the employee in charge 
about conditions to which an employee 
would be exposed. (See, for example, 
Exs. 0125, 0127, 0186, 0197, 0200, 0219, 
0230.) For instance, Mr. Anthony Ahern 
with Ohio Rural Electric Cooperatives 
commented: 

The person in charge does need to be given 
more information than is usually given him/ 
her. They need to know things like the status 
of the system where they will be working. 
What are the breaker configurations/settings. 
Is reclosing enabled or disabled. What is the 
available fault current at their work site. Are 
there any other crews working in the area 
whose work could impact them. For the most 
part most of this information is of a general 
type and a company could probably develop 
a simple form that would be fairly easy to fill 
out and attach to the usual work orders. This 
could also be used to document that this 
information was given and could be used to 
document the job briefing (tailgate) that the 
person in charge is required to give the rest 
of the crew. [Ex. 0186] 

Mr. James Junga, the Safety Director of 
Local 223 of the Utility Workers Union 
of America (UWUA), also commented 
on the need for the employer to supply 
information about the work: 

Requiring the employer to provide 
adequate information to the employee in 
charge of a crew is the best way of ensuring 
that all available information is given to the 
crew leader. Then and only then the crew 
leader will be able to brief the crew. Without 
this requirement a crew leader will be left on 
his/her own to figure out what the crew is 
to do. [Ex. 0197] 

Some rulemaking participants 
described the types of information that 
should be provided to employees. (See, 
for example, Exs. 0186, 0219; Tr. 402– 
403, 1373.) Commenters stated that 
employees in charge need to be 
provided with the available fault current 
(Ex. 0186; Tr. 1373), circuit breaker 
settings, including whether reclosing is 
enabled (Ex. 0186), whether there are 
other crews that could affect their work 
(Ex. 0186), detailed maps and staking 
sheets (Ex. 0219), and relevant 

information from outage reports by 
customers (Tr. 402–403). 

Other rulemaking participants 
addressed when there was a need for the 
employer to provide information about 
a job. Mr. Allan Oracion with 
EnergyUnited EMC maintained: ‘‘When 
a job is not routine, special or large- 
scale, the employer needs to share any 
special information with the employee 
in charge. When the employee in charge 
is working at a distant location, radio or 
telephone can be used to communicate 
information’’ (Ex. 0219). Mr. Donald 
Hartley with IBEW stated that the 
employer needs to provide information 
‘‘when a contractor’s crew performs its 
first tasks on a host employer’s worksite 
or when the job assignment involves 
hazards or conditions the crew has not 
yet encountered’’ (Tr. 887). 

However, many commenters argued 
that the provision as proposed was 
inappropriate. (See, for example, Exs. 
0125, 0127, 0128, 0163, 0177, 0178, 
0200, 0201 0226.) Many argued that the 
proposed provision was too broad. (See, 
for example, Exs. 0125, 0127, 0200, 
0226.) For instance, Ms. Cynthia Mills 
of TCIA stated, ‘‘We are uncomfortable 
with the open-ended and subjective 
nature of the [proposed language], even 
though we believe it is intended to 
convey anything ‘known to the 
employer, but unusual,’ associated with 
the work assignment’’ (Ex. 0200). 

Some commenters argued that it was 
the responsibility of the employee in 
charge to survey the site and determine 
all hazards associated with the work. 
(See, for example, Exs. 0163, 0177, 
0178, 0201.) Consumers Energy’s 
submission typified these comments: 

The computer-generated job assignment 
will contain information related to the 
location, circuit, and task to be accomplished 
but no information related to unique hazards 
of the assignment. It is critical that the 
employees on the job site survey the site and 
identify all hazards upon arrival at the site. 
Removing that responsibility from them 
would create a false sense of security and a 
less than desirable knowledge of the hazards 
present. Safety manuals and written 
procedures provide general information on 
hazards that are typically expected in 
transmission and distribution work. It is the 
responsibility of the employee in charge to 
survey the site and identify all hazards upon 
arrival at the site. [Ex. 0177] 

After carefully considering the 
evidence in the record, OSHA 
concludes that job briefings are 
important for ensuring the safety of 
employees performing work covered by 
the final rule and that the employer 
needs to provide adequate information 
to employees in charge so that a 
complete job briefing can be conducted. 
However, OSHA also decided to address 
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86 In fact, these are the types of information that 
commenters argued employers should provide. 
(See, for example, Exs. 0186, 0219; Tr. 402–403, 
1373.) 

the concerns of commenters that the 
proposed rule was overly broad or open 
ended. To this end, OSHA decided to 
require the employer to provide the 
employee in charge of the job with all 
available information that relates to the 
determination of existing characteristics 
and conditions required by 
§ 1926.950(d). Thus, final 
§ 1926.952(a)(1) requires the employer, 
in assigning an employee or a group of 
employees to perform a job, to provide 
the employee in charge of the job with 
all available information that relates to 
the determination of existing 
characteristics and conditions required 
by § 1926.950(d). 

The Agency notes that final paragraph 
(a)(1) requires the employer to provide 
the employee in charge with two types 
of available information, as noted in 
§ 1926.950(d): (1) Available information 
on the characteristics of electric lines 
and equipment, and (2) available 
information on the conditions of the 
installation. The Agency also notes that, 
because § 1926.950(d) limits the 
determination of characteristics and 
conditions only to characteristics and 
conditions that relate to the safety of the 
work to be performed, this same 
limitation extends to information that 
must be provided under final 
§ 1926.952(a)(1). As such, information 
on the characteristics of electric lines 
and equipment that must be provided 
under the final rule (including, for 
instance, the nominal voltage of lines 
and equipment, the maximum switching 
transient voltages, and the presence of 
hazardous induced voltage) is critical to 
the selection of proper safety-related 
work practices and protective 
equipment.86 For example, for an 
employee to select the minimum 
approach distance required by final 
§ 1926.960(c)(1), he or she needs to 
know, at a minimum, the nominal 
voltage on the energized parts. 
Depending on the employer’s 
established minimum approach 
distances, the employee also may need 
to know the maximum transient 
overvoltage at the worksite. Similarly, 
an employee needs to know the 
employer’s estimate of incident energy 
for electric equipment so that he or she 
can select protective equipment with an 
appropriate arc rating as required by 
final § 1926.960(g)(5). 

Information on the conditions of the 
installation that must be provided under 
the final rule (including, for instance, 
the condition of protective grounds and 

equipment grounding conductors, the 
condition of poles, and environmental 
conditions relative to safety) also is 
critical because that information can 
facilitate the employees’ assessment of 
conditions at the worksite and enable 
the employees to take appropriate 
protective measures. For example, an 
employer may know of defects in a 
wood pole on which employees are to 
work because it has a pole-inspection 
program or has received reports that the 
pole had defects. Information on such 
defects can help employees ascertain 
whether the pole is safe to climb as 
required by § 1926.964(a)(2). Likewise, 
information from an employee or a 
customer that electric equipment is 
making arcing noises periodically can 
affect the assessment of whether the 
employee is exposed to hazards from 
flames or electric arcs as required by 
§ 1926.960(g)(1). 

Thus, the type of information that the 
employer must provide under the final 
rule ensures that employees in charge 
are provided with information relevant 
to selecting appropriate work practices 
and protective equipment as required by 
the final rule. Moreover, because final 
§ 1926.952(a)(1) links the information 
that the employer must provide the 
employee in charge to the determination 
required by § 1926.950(d), final 
§ 1926.952(a)(1) is neither overly broad 
nor open ended. 

The final rule also is narrowly 
tailored because it limits the 
information the employer must provide 
to information that is available to the 
employer. Under the rule, the question 
of whether information is available to 
the employer varies depending on the 
type of information at issue. First, 
OSHA presumes that information 
related to the characteristics of electric 
lines and equipment is available to the 
employer. Second, OSHA will deem 
information on the condition of the 
installation to be available to the 
employer only when the information is 
known by the employer or can be 
obtained by the employer from existing 
records through the exercise of 
reasonable diligence. OSHA does not 
expect employers to make inspections of 
worksite conditions to determine the 
conditions of the installation. The 
Agency believes that, in most instances, 
employees will gather additional 
information about worksite conditions 
after they reach the worksite. It is 
nevertheless important that employers 
provide employees with available 
information to aid the employees’ 
assessment of worksite conditions and 
as a secondary precaution in case 
employees at the site fail to observe a 

particular condition related to their 
safety. 

Paragraph (a)(1) of 1926.952 applies 
fully to contractors. Contractors will 
obtain much or all of the information 
that they need to comply with 
§ 1926.952(a)(1)—especially information 
about the characteristics of electric lines 
and equipment—through the operation 
of the host-contractor provision in 
§ 1926.950(c). 

Several commenters maintained that, 
in proposing this provision, OSHA did 
not account for the way work is 
currently assigned to employees. (See, 
for example, Exs. 0128, 0163, 0177, 
0178, 0201.) For instance, Mr. James 
Shill of ElectriCities noted that small 
towns often assign work through a town 
manager who has insufficient 
knowledge of the electrical system to 
provide the required information (Ex. 
0178). Further, Mr. James Gartland of 
Duke Energy described how the process 
commonly used to assign work to 
employees at many utilities was at odds 
with the proposal: 

Requiring a representative of the employer 
(a manager or supervisor) to provide 
employees with information necessary to 
perform a job safely for every job is 
inconsistent with the use of technology in 
work management and scheduling. Today’s 
utility workers drive vehicles equipped with 
computers with wireless communications. 
They receive job assignments throughout the 
day from the computer. There frequently is 
no direct supervisor-employee interface to 
discuss specific work assignments. The 
computer-generated job assignment will 
contain information related to the location, 
circuit, and task to be accomplished but no 
information related to unique hazards of this 
assignment. . . . 

It is also inconsistent with industry 
practices to expect a supervisor/manager to 
conduct a pre-job briefing at the beginning of 
the day as mentioned in the Note [to 
proposed § 1926.952(a)(1)]. Many utilities 
have employees who report directly to work 
locations where their supervisor/manager is 
not present. They are expected to do a pre- 
job briefing and to assess hazards on their 
own. There is no company manager/
supervisor at the work location to do that 
assessment. [Ex. 0201] 

Some of these commenters also 
recommended that the Agency make it 
clear (1) that the rule does not require 
a face-to-face exchange of information 
and (2) that the exchange can be 
provided through work orders or in 
conjunction with training, safety 
manuals, and written procedures. (See, 
for example, Exs. 0177, 0201.) 

OSHA appreciates these commenters’ 
concerns and therefore changed the 
heading for paragraph (a)(1) to read 
‘‘Information provided by the 
employer’’ to help clarify that a separate 
briefing or face-to-face discussion 

VerDate Mar<15>2010 23:17 Apr 10, 2014 Jkt 232001 PO 00000 Frm 00059 Fmt 4701 Sfmt 4700 E:\FR\FM\11APR2.SGM 11APR2m
st

oc
ks

til
l o

n 
D

S
K

4V
P

T
V

N
1P

R
O

D
 w

ith
 R

U
LE

S
2



20374 Federal Register / Vol. 79, No. 70 / Friday, April 11, 2014 / Rules and Regulations 

between the employer and the employee 
in charge is not required. The Agency 
recognizes that assignments are made 
through a wide range of mechanisms 
that do not always provide for face-to- 
face contact between the employer and 
the employees performing the work. The 
rule does not require such contact. The 
employer is free to use any mechanism 
that provides the required information 
before the employees begin their 
assignment. For example, information 
could be provided through radio 
communication with the employee in 
charge, through a written work order, or 
through a computer-generated 
assignment conveyed electronically. 
Some of this information may be 
provided through training, in a safety 
manual, or through written work 
procedures. However, the Agency will 
deem such information as meeting 
paragraph (a)(1) only if it effectively 
communicates the information about the 
particular job in question to the 
employee in charge and if employers 
respond to these employees’ questions 
about this information as it relates to the 
particular job in question. 

Some commenters suggested that 
OSHA add certain explicit language to 
the requirement. (See, for example, Exs. 
0125, 0127, 0149, 0169, 0171.) For 
instance, several commenters 
recommended revising the rule to read: 
‘‘In assigning an employee or group of 
employees to perform a job, the 
employer shall provide the employee in 
charge of the job with any additional 
information known by the employee’s 
supervisor that could affect the safety of 
the job before the start of the work’’ 
(Exs. 0125, 0127, 0149). Other 
commenters recommended that OSHA 
clarify that the employer need only 
provide the information once for work 
lasting long periods of time (Exs. 0169, 
0171). 

OSHA rejects these recommended 
approaches. First, the key issue is 
whether the information is available to 
the employer, not whether the 
supervisor has knowledge of the 
required information. Second, the final 
rule requires the employer to provide 
required information in connection with 
each job. As stated, the information 
must be communicated to the employee 
in charge in an effective manner. 
Whether a prior communication 
constitutes an effective communication 
depends on several factors, such as, but 
not limited to: The time between the 
prior communication and the job at 
hand; the manner in which the prior 
communication was made; the extent to 
which the prior job and the present job 
are similar; and whether any additional 

or different information needs to be 
provided with respect to the present job. 

OSHA is not including in the final 
rule the note following proposed 
paragraph (a)(1). This note was to clarify 
the meaning of the phrase ‘‘available 
information necessary to perform the job 
safely.’’ The final rule does not contain 
that phrase, and OSHA concludes that 
the note is no longer necessary. 

Paragraph (a)(2), which is being 
adopted without substantive change 
from the proposal, requires the 
employee in charge of the job to conduct 
a job briefing. This provision comes 
from existing § 1910.269(c). 

In the 2005 notice extending the 
comment period on the proposal, OSHA 
requested comments on whether the 
standard should include a requirement 
to document the job briefing. Comments 
addressing this issue recommended that 
the Agency not include such a 
requirement in the final rule because it 
would add to employers’ paperwork 
burden without a significant increase in 
safety. (See, for example, Exs. 0201, 
0212.) Considering the lack of record 
support for such a provision, OSHA is 
not adopting a requirement to document 
job briefings in the final rule. 

Paragraph (b), which is being adopted 
without substantive change from the 
proposal, requires the briefing by the 
employee in charge to cover: Hazards 
and work procedures involved, special 
precautions, energy-source controls, and 
requirements for personal protective 
equipment. This requirement also 
comes from existing § 1910.269(c). 

Under final paragraph (c)(1), the 
employee in charge must conduct at 
least one briefing before the start of each 
shift. Only one briefing in a shift is 
needed if all the jobs to be performed 
are repetitive or similar. Additional 
briefings must be conducted pursuant to 
final paragraph (c)(2) for work involving 
significant changes in routine that might 
affect the safety of the employees. For 
example, if the first two jobs of the day 
involve working on a deenergized line 
and the third job involves working on 
energized lines with live-line tools, 
separate briefings must be conducted for 
each type of job. It should be noted that 
additional job briefings provided under 
paragraph (c)(2) are separate from the 
job briefing provided at the start of the 
shift; these briefings may not be 
combined. Paragraphs (c)(1) and (c)(2), 
which duplicate existing 
§ 1910.269(c)(1), have been adopted 
without substantive change from the 
proposal. 

For routine work, under final 
paragraph (d)(1), the required briefing 
need only consist of a concise 
discussion outlining the tasks to be 

performed and how to perform them 
safely. However, if the work is 
complicated or particularly hazardous 
or if the employees may not be able to 
recognize and avoid the hazards 
involved, then a more thorough 
discussion is required by paragraph 
(d)(2). OSHA included a note following 
this paragraph to clarify that, regardless 
of how short the discussion is, the 
briefing must still address all the topics 
listed in paragraph (b). 

OSHA received several comments on 
proposed paragraphs (d)(1) and (d)(2). 
These commenters expressed concern 
that the proposed provisions were vague 
and provided insufficient guidance on 
the conditions requiring more detailed 
job briefings. (See, for example, Exs. 
0162, 0175, 0213.) For instance, MYR 
Group maintained that the proposal did 
not sufficiently distinguish between 
work that is ‘‘routine’’ and work that is 
‘‘complicated’’ (Ex. 0162; Tr. 1335), and 
TVA asked the Agency to define 
‘‘complicated or particularly hazardous’’ 
(Ex. 0213). 

With final paragraphs (d)(1) and 
(d)(2), which were taken from existing 
§ 1910.269(c)(2), OSHA recognizes that 
employees are familiar with the tasks 
and hazards involved in routine work. 
However, it is important to take the time 
to carefully discuss unusual work 
situations that may pose additional or 
different hazards to workers. (See also 
the discussion of § 1926.950(b)(4) earlier 
in this section of the preamble.) The 
Agency believes that it is important for 
the briefing to be as detailed as 
necessary for the hazards and work 
practices involved. MYR Group noted 
that ‘‘the general requirement for short 
discussions could . . . be applied 
differently depending on the skill and 
qualification of the employees involved 
in the work rather than the work itself’’ 
(Ex. 0162). This comment interprets the 
requirement correctly, and the Agency 
believes that the language in final 
§ 1926.952(d)(1) and (d)(2), which 
duplicates existing § 1910.269(c)(2), 
appropriately conveys this meaning. 
Accordingly, a more detailed discussion 
is required ‘‘[i]f the employee cannot be 
expected to recognize and avoid the 
hazards involved in the job.’’ In 
addition, the Agency has received no 
formal interpretation requests related to 
existing § 1910.269(c)(2). Thus, OSHA 
concludes that the vast majority of 
employers understand this provision, 
and the Agency is adopting 
§ 1926.952(d) without change from the 
proposal. 

OSHA recognizes the importance of 
job planning for all employees. 
Although employees working alone 
cannot participate in formal job 
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87 This accident can be viewed at: http://
www.osha.gov/pls/imis/accidentsearch.accident_
detail?id=909119. 

88 Under § 1926.21(b)(6)(ii), a confined or 
enclosed space is any space having a limited means 
of egress, which is subject to the accumulation of 
toxic or flammable contaminants or has an oxygen 
deficient atmosphere. 

briefings, the Agency believes that an 
employee who works alone needs to 
plan his or her tasks as carefully and 
extensively as an employee who works 
as part of a team. OSHA is aware of 
several fatalities involving lone 
employees who could have benefited 
from better job planning, or perhaps a 
briefing with the supervisor, before the 
job started (Ex. 0400). In one such 
incident, a power line worker working 
alone was repairing a broken guy. 
Standing on the ground, the employee 
had the anchor in place and grabbed the 
dangling guy to attach it to the anchor. 
The guy contacted a 7200-volt overhead 
power line that had not been guarded or 
insulated. Had the employee properly 
planned the job, he would have seen 
that the guy was close to the power line 
and could have avoided the contact 
(id.).87 Therefore, paragraph (e), which 
OSHA took from existing 
§ 1910.269(c)(3), provides that 
employees working alone do not need to 
conduct job briefings, but the employer 
must ensure that that the tasks are 
planned as if a briefing were required. 
This provision is being adopted in the 
final rule without change from the 
proposal. 

4. Section 1926.953, Enclosed Spaces 
Section 1926.953 contains 

requirements for entry into, and work 
in, enclosed spaces. An ‘‘enclosed 
space’’ is defined in final § 1926.968 as 
a working space, such as a manhole, 
vault, tunnel, or shaft, that has a limited 
means of egress or entry, that is 
designed for periodic employee entry 
under normal operating conditions, and 
that, under normal conditions, does not 
contain a hazardous atmosphere, but 
may contain a hazardous atmosphere 
under abnormal conditions. The hazards 
posed by enclosed spaces consist of (1) 
limited access and egress, (2) possible 
lack of oxygen, (3) possible presence of 
flammable gases, and (4) possible 
presence of limited amounts of toxic 
chemicals. The potential atmospheric 
hazards are caused by an enclosed 
space’s lack of adequate ventilation and 
can normally be controlled through the 
use of continuous forced-air ventilation 
alone. Practices to control these hazards 
are widely recognized and are currently 
in use in electric, telecommunications, 
and other underground utility 
industries. Such practices include 
testing for the presence of flammable 
gases and vapors, testing for oxygen 
deficiency, ventilation of the enclosed 
space, controls on the use of open 

flames, and the use of an attendant 
outside the space. These practices 
already are required by existing 
§ 1910.269(e) for the maintenance of 
electric power generation, transmission, 
and distribution installations, and 
OSHA took the requirements adopted in 
final § 1926.953 from existing 
§ 1910.269(e). 

Paragraph (a) of final § 1926.953, 
which is being adopted without 
substantive change from the proposal, 
sets the scope of the section’s 
provisions. Accordingly, this section 
applies only to the types of enclosed 
spaces that are routinely entered by 
employees engaged in electric power 
transmission and distribution work and 
that are unique to underground utility 
work. Work in these spaces is part of the 
day-to-day activities performed by some 
of the employees protected by this final 
rule. Enclosed spaces covered by this 
section include, but are not limited to, 
manholes and vaults that provide 
employees access to electric power 
transmission and distribution 
equipment. 

There are several types of spaces that 
are not covered by final § 1926.953 (or 
the corresponding general industry 
provisions in final § 1910.269(e)). If 
maintenance work is being performed in 
confined spaces, it may be covered by 
OSHA’s general industry permit- 
required confined space (permit-space) 
standard at § 1910.146; this standard 
applies to all of general industry, 
including industries engaged in electric 
power generation, transmission, and 
distribution work. 

In § 1910.146(b), the permit-space 
standard defines ‘‘confined space’’ and 
‘‘permit-required confined space.’’ A 
confined space is a space that: (1) Is 
large enough and so configured that an 
employee can bodily enter and perform 
assigned work; and (2) Has limited or 
restricted means for entry or exit (for 
example, tanks, vessels, silos, storage 
bins, hoppers, vaults, and pits are 
spaces that may have limited means of 
entry); and (3) Is not designed for 
continuous employee occupancy. A 
permit-required confined space (permit 
space) is a confined space that has one 
or more of the following characteristics: 
(1) Contains or has a potential to contain 
a hazardous atmosphere; (2) Contains a 
material that has the potential for 
engulfing an entrant; (3) Has an internal 
configuration such that an entrant could 
be trapped or asphyxiated by inwardly 
converging walls or by a floor which 
slopes downward and tapers to a 
smaller cross-section; or (4) Contains 
any other recognized serious safety or 
health hazard. 

Section 1926.953 of the final rule 
applies to ‘‘enclosed spaces.’’ By 
definition, an enclosed space is a 
permit-required confined space under 
§ 1926.146. An enclosed space meets the 
definition of a confined space—it is 
large enough for an employee to enter; 
it has a limited means of access or 
egress; and it is designed for periodic, 
rather than continuous, employee 
occupancy under normal operating 
conditions. An enclosed space also 
meets the definition of a permit space— 
while it is not expected to contain a 
hazardous atmosphere, it has the 
potential to contain one. OSHA also 
notes that the definition of permit space 
in the general industry permit-space 
standard is broader than the definition 
of enclosed space in § 1926.968. For 
instance, if a space contains a hazardous 
atmosphere under normal conditions, 
that space is a permit space under 
§ 1910.146, but it is not an enclosed 
space under final § 1910.269 or Subpart 
V. 

Paragraph (b)(6) of § 1926.21 specifies 
training requirements for employees 
who enter ‘‘confined or enclosed 
spaces’’ as defined in § 1926.21(b)(6)(ii). 

When § 1926.21(b)(6) applies, it 
requires employers to: (1) Instruct their 
employees about confined-space 
hazards, the necessary precautions to be 
taken, and protective and emergency 
equipment required; and (2) comply 
with any specific regulations that apply 
to work in dangerous or potentially 
dangerous areas. An enclosed space 
under § 1926.953 also is a confined or 
enclosed space under § 1926.21(b)(6). 
However, the definition of confined or 
enclosed space in § 1926.21(b)(6) (like 
the definition of permit space in the 
general industry permit-space standard) 
is broader than the definition of 
enclosed space in § 1926.968.88 

Paragraph (b)(6) of § 1926.21 applies 
to enclosed spaces covered by final 
§ 1926.953 because employers covered 
under subpart V are not exempt from 
complying with other applicable 
provisions in Part 1926 (see 
§ 1926.950(a)(2)). Section 1926.953 is, 
therefore, different from final 
§ 1910.269(e), which ‘‘applies to routine 
entry into enclosed spaces in lieu of the 
permit-space entry requirements 
contained in paragraphs (d) through (k) 
of § 1910.146.’’ OSHA concludes, 
however, that an employer that is 
compliant with § 1926.953 is considered 
as being in compliance with existing 
§ 1926.21(b)(6) for entry into enclosed 
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89 Section 1926.953 thus functions similarly to 
corresponding provisions in § 1910.146. An 
employer need not follow the permit-entry 
requirements of § 1910.146 for spaces where the 
hazards have been completely eliminated, or for 
limited situations in which OSHA permits the use 
of alternative procedures (§ 1910.146(c)(5) and 
(c)(7)). The spaces for which alternative procedures 
may be used are similar to ‘‘enclosed spaces,’’ as 
defined in this final rule, and the alternative 
procedures themselves are similar to the procedures 
contained in final § 1926.953 (§ 1910.146(c)(5); 58 
FR 4462, 4486–4489, Jan. 14, 1993). 

90 OSHA is not removing the existing note to that 
definition from final § 1910.269(x). 

spaces covered by final § 1926.953. 
Therefore, for all practical purposes, 
§ 1926.953 applies to routine entry into 
enclosed spaces in lieu of the 
requirements contained in 
§ 1926.21(b)(6). OSHA is not including 
the ‘‘in lieu of’’ language in final 
§ 1926.953 because OSHA recently 
proposed a new standard for confined- 
space entry during construction work 
(72 FR 67352, Nov. 28, 2007). OSHA 
intends to revise § 1926.953 to include 
appropriate ‘‘in lieu of’’ language when 
it promulgates the new standard. 

Under final § 1926.953(a), entry into 
an enclosed space to perform 
construction work covered by Subpart V 
must meet the permit-space entry 
requirements of paragraphs (d) through 
(k) of the general industry permit-space 
standard at § 1910.146 when the 
precautions taken under §§ 1926.953 
and 1926.965 are insufficient to 
eliminate hazards in the enclosed space 
that endanger the life of an entrant or 
could interfere with escape from the 
space. This requirement ensures that 
employees working in enclosed spaces 
will be afforded protection in 
circumstances in which the Subpart V 
provisions are insufficiently 
protective.89 

Some employers may prefer to 
comply with § 1910.146 instead of 
§ 1926.953 for entry into enclosed 
spaces covered by Subpart V. Because 
the provisions of § 1910.146 protect 
employees entering enclosed spaces at 
least as effectively as § 1926.953, OSHA 
will accept compliance with § 1910.146 
as meeting the enclosed-space entry 
requirements of § 1926.953. OSHA 
included a note to this effect 
immediately following final 
§ 1926.953(o). The Agency is adopting 
the note as proposed. 

MYR Group opposed applying the 
general industry standard for permit 
spaces to construction work. The 
company argued that subpart V should 
not incorporate ‘‘standard requirements 
that have already been rejected for 
construction work’’ and recommended 
that the Agency develop requirements 
specific ‘‘to electrical construction work 
or through the proposed and pending 

separate confined space standard for 
construction’’ (Ex. 0162). 

OSHA disagrees with this comment. 
The Agency developed the enclosed- 
space provisions in existing § 1910.269 
to protect employees during routine 
entry into enclosed spaces. As discussed 
in detail previously, OSHA concluded 
that the requirements for work on 
electric power generation, transmission, 
and distribution installations should 
generally be the same regardless of 
whether the work is covered by final 
§ 1910.269 or subpart V. (See the 
summary and explanation for final 
§ 1926.950(a)(1), earlier in this section 
of the preamble.) For the purpose of 
routine entry into these spaces, OSHA 
concludes that it is appropriate for 
employers to follow the same rules with 
respect to both construction and general 
industry work. 

OSHA also is applying the general 
industry permit-space standard to work 
in enclosed spaces when the hazards 
remaining in the enclosed space 
endanger the life of an entrant or could 
interfere with escape from the space 
after an employer takes the precautions 
required by §§ 1926.953 and 1926.965. 
This action is necessary because, as 
OSHA noted in the proposed 
construction standard for confined 
spaces, ‘‘the existing construction 
standard for confined and enclosed 
spaces at 29 CFR 1926.21(b)(6) does not 
adequately protect construction 
employees in confined spaces from 
atmospheric, mechanical, and other 
hazards’’ (72 FR 67354). OSHA notes, 
however, that the references to the 
general industry standard in final 
§ 1926.953 are included as a placeholder 
pending the promulgation of the 
confined spaces in construction 
standard. OSHA intends to change these 
references to refer to the construction 
standard when it promulgates that 
standard. 

Paragraph (a) in final § 1926.953 
provides that § 1926.953 does not apply 
to vented vaults under certain 
conditions. Permanent ventilation in 
vented vaults prevents a hazardous 
atmosphere from accumulating. 
However, the intake or exhaust of a 
vented vault could be clogged, limiting 
the flow of air through the vaults. The 
employee in such cases would be 
exposed to the same hazards presented 
by unvented vaults. Additionally, 
mechanical ventilation for a vault so 
equipped may fail to operate. To ensure 
that the employee is protected from the 
hazards posed by lack of proper 
ventilation, the final rule exempts 
vented vaults only if the employer 
determines that the ventilation is 
operating to protect employees. This 

determination must ensure that 
ventilation openings are clear and that 
any permanently installed mechanical 
ventilating equipment is in proper 
working order. 

Section 1926.953 also does not apply 
to spaces not designed for periodic entry 
by employees during normal operating 
conditions, such as spaces that require 
energy sources to be isolated or fluids to 
be drained before an employee can 
safely enter. These types of spaces 
include, but are not limited to, boilers, 
fuel tanks, coal bunkers, and 
transformer and circuit breaker cases. 
As explained in the preamble to the 
1994 § 1910.269 final rule, the measures 
required in existing § 1910.269(e) (and, 
by implication, final § 1926.953) are not 
adequate to protect employees from the 
various hazards posed by these types of 
permit-entry confined spaces (59 FR 
4364–4367). 

MYR Group commented that subpart 
V’s definition of ‘‘enclosed space’’ was 
‘‘overly narrow and unclear’’ because 
‘‘there is no specific basis for creation of 
such a broad definition solely for 
electrical work’’ (Ex. 0162). 

OSHA disagrees with this comment. 
The Agency derived the definition from 
the definition of ‘‘enclosed space’’ in 
existing § 1910.269(x). As explained in 
the preamble to the 1994 § 1910.269 
final rule, OSHA narrowly tailored the 
definition of ‘‘enclosed space’’ to the 
protective measures required by existing 
§ 1910.269(e) (59 FR 4364–4367). A 
broader definition would involve permit 
spaces presenting hazards against which 
final § 1926.953 would not offer 
protection. Therefore, OSHA is adopting 
the definition of ‘‘enclosed space’’ as 
proposed. However, OSHA is not 
adopting the proposed note in final 
§ 1926.968.90 The proposed note, which 
appears in existing § 1910.269(x), 
describes types of spaces that are 
enclosed, but that do not meet the 
definition of ‘‘enclosed space,’’ and 
explains that such spaces meet the 
definition of permit spaces in 
§ 1910.146 and that entries into those 
spaces must conform to that standard. 
Although the types of spaces described 
in the proposed note do not meet the 
definition of ‘‘enclosed space’’ in either 
the general industry or construction 
standard, § 1910.146 does not apply to 
confined-space entry during 
construction work. Consequently, the 
final rule does not include the note to 
the definition of ‘‘enclosed space’’ in 
final § 1926.968. OSHA intends to revise 
§ 1926.968 to include an appropriate 
note to the definition of ‘‘enclosed 
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91 It is possible under certain circumstances that 
employees taking readings or performing inspection 

activities could be exposed to arc-flash hazards. See 
the discussion of arc-flash hazard assessment under 
the summary and explanation for final 
§ 1926.960(g)(1), later in this section of the 
preamble. 

92 There is a third exception associated with live- 
line barehand work, which is generally inapplicable 
in enclosed spaces. 

93 As stated previously, the references to the 
general industry standard in final § 1926.953 are 
included as a placeholder pending the 
promulgation of the confined spaces in construction 
standard. OSHA intends to change these references 
to refer to the construction standard when it 
promulgates that standard. 

space’’ when it promulgates the new 
standard for confined-space entry 
during construction work. 

Paragraph (b), which is being adopted 
without substantive change from the 
proposal, contains the general 
requirement that employers ensure the 
use of safe work practices for entry into, 
and work in, enclosed spaces and for 
rescue of employees from such spaces. 
These safe work practices ensure that 
employees are protected against hazards 
in the enclosed space and include, 
among others, the practices specified in 
paragraphs (e) through (o). 

Paragraph (c), which is being adopted 
without substantive change from the 
proposal, requires each employee who 
enters enclosed spaces, or who serves as 
an attendant, to be trained in the 
hazards associated with enclosed-space 
entry and in enclosed-space entry and 
rescue procedures. This training must 
ensure that employees are trained to 
work safely in enclosed spaces and that 
they will be knowledgeable of the 
rescue procedures in the event that an 
emergency arises within the space. 

Paragraph (d), which is being adopted 
without change from the proposal, 
requires that the employer provide 
equipment that will assure the prompt 
and safe rescue of employees from the 
enclosed space. This requirement is 
necessary to ensure that employees who 
are injured in enclosed spaces will be 
retrieved from the spaces. The 
equipment must enable a rescuer to 
remove an injured employee from the 
enclosed space quickly and without 
injury to the rescuer or further harm to 
the injured employee. A harness, 
lifeline, and self-supporting winch can 
normally be used for this purpose. 

Mr. Leo Muckerheide with Safety 
Consulting Services recommended that, 
because of the risk of arc hazards, OSHA 
should explicitly require nonconductive 
and flame-resistance-rated rescue 
equipment that meets ASTM F887, 
Standard Specifications for Personal 
Climbing Equipment (Ex. 0180). He 
argued that the general industry 
confined space standard does not 
protect against arc-flash and electric- 
shock hazards and contrasted proposed 
paragraph (d) with provisions in 
proposed § 1926.960 that do require 
protection from these hazards (id.). 

OSHA rejects this recommendation. 
First, work in enclosed spaces does not 
always pose arc-flash or electric-shock 
hazards. Sometimes, employees enter 
spaces to take readings or perform 
inspections; during these activities these 
hazards are unlikely to be present,91 or 

there may be no energized electric 
equipment present. 

Second, addressing arc-flash and 
electric-shock hazards in § 1926.953 
would be unnecessarily duplicative, as 
these hazards are more appropriately 
addressed in § 1926.960, which applies 
to work on or near exposed live parts. 
When work is performed within 
reaching distance of exposed energized 
parts of equipment, final § 1926.960(f) 
requires the employer to ensure that 
each employee removes, or renders 
nonconductive, all exposed conductive 
articles, unless such articles do not 
increase the hazards associated with 
contact with the energized parts. This 
provision covers conductive articles on 
harnesses. Paragraph (c)(1)(iii) of final 
§ 1926.960 requires the employer to 
ensure that employees do not take 
conductive objects, such as conductive 
lifelines, closer to energized parts than 
the employer’s established minimum 
approach distances, unless the live parts 
or conductive objects are insulated.92 
Because, in a rescue situation, the 
attendant would not have control over 
how close the lifeline got to exposed 
energized parts, any lifeline would have 
to be insulated, or the live parts would 
have to be insulated, to protect the 
attendant and the entrant against 
electric shock. Paragraph (g)(1) of final 
§ 1926.960 requires the employer to 
assess the workplace to determine if 
each employee is exposed to hazards 
from flames or electric arcs. This 
assessment can guide the selection of 
rescue equipment that can effect safe 
rescue when employees are exposed to 
these hazards. If there is a risk that an 
electric arc could occur in an enclosed 
space, then the rescue equipment must 
be capable of withstanding that 
hazardous condition. 

Some conditions within an enclosed 
space, such as high temperature and 
high pressure, make it hazardous to 
remove a cover from the space. For 
example, if high pressure is present 
within the space, the cover could be 
blown off in the process of removing it. 
Paragraph (e), which is being adopted 
without substantive change from the 
proposal, protects against these hazards 
by requiring a determination of whether 
it is safe to remove the cover. This 
determination must include checking 
for the presence of any atmospheric 
pressure or temperature differences 

(generally between the inside and 
outside of the enclosed space) and 
evaluating whether there might be a 
hazardous atmosphere in the space. 
Furthermore, any condition making it 
unsafe for employees to remove the 
cover must be eliminated (that is, 
reduced to the extent that it is no longer 
unsafe) before the cover is removed. A 
note following paragraph (e) clarifies 
that this determination may consist of 
checking the conditions that might 
foreseeably be inside the enclosed 
space. For example, the cover could be 
checked to see if it is hot and, if it is 
fastened in place, it could be loosened 
gradually to release any residual 
pressure. The note also clarifies that, to 
evaluate whether there might be a 
hazardous atmosphere in the space, an 
evaluation needs to be made of whether 
conditions at the site could cause a 
hazardous atmosphere to accumulate in 
the space. 

Paragraph (f), which is being adopted 
without substantive change from the 
proposal, requires that, when covers are 
removed, openings to enclosed spaces 
be promptly guarded to protect 
employees from falling into the space 
and to protect employees in the 
enclosed space from being injured by 
objects entering the space. The guard 
could be a railing, a temporary cover, or 
any other barrier that provides the 
required protection. 

Paragraph (g), which is being adopted 
without substantive change from the 
proposal, prohibits employees from 
entering enclosed spaces that contain a 
hazardous atmosphere unless the entry 
conforms to the general industry permit- 
space standard at § 1910.146. 
Accordingly, if an entry is to be made 
while a hazardous atmosphere is 
present in the enclosed space, the entry 
must conform to the general industry 
permit-required confined spaces 
standard at § 1910.146.93 Once the 
hazardous atmosphere is removed (for 
example, by ventilating the enclosed 
space), employees may enter the 
enclosed space following the provisions 
in § 1926.953. 

The use of the term ‘‘entry’’ in this 
paragraph of § 1926.953 is consistent 
with the use of that term in § 1910.146, 
and OSHA proposed to include the 
§ 1910.146 definition of ‘‘entry’’ in 
Subpart V. Two commenters objected to 
the proposed definition of ‘‘entry’’ on 
the basis that the definition would 
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94 Typically, workers direct traffic away from the 
work area using traffic control devices, as required 
by § 1926.967(g). When the resultant traffic patterns 
(that is, the flow of traffic) could bring vehicles 
close to the enclosed space entrance (for example, 
when the work reduces the number of traffic lanes), 
the employer must provide an attendant. 

95 The definition also clarifies that CPR training 
includes resuscitation techniques both for the heart 
and for the lungs. 

prevent them from hanging a tag in the 
chimney of a manhole with a fault (Exs. 
0157, 0227). Consolidated Edison 
Company of New York (ConEd) 
described their opposition to the 
proposed definition of ‘‘entry’’ as 
follows: 

In order to comply with § 1910.269(t)(7)(i), 
Con Edison utilizes an identification system 
for structures that have cable and joint 
abnormalities. This system requires the 
identifying crew to hang a tag (in our 
nomenclature, a D-Fault tag) in the chimney 
of the manhole. This red tag is a clear 
indication to any other personnel who may 
attempt to enter the structure that the entry 
should not be made. This tagging system is 
an integral part of our compliance method 
and of protecting our employees. If OSHA 
adds the definition as proposed, it will 
prevent us from breaking the plane of the 
opening and hence prevent us from hanging 
the tag. This process will reduce, not increase 
the safety of our employees and as such will 
have the opposite effect from what OSHA is 
trying to accomplish. [Ex. 0157] 

EEI recommended instead that ‘‘that the 
Agency grant electric utilities an 
[exemption from] the definition for 
[§ 1910.269](t)(7) Protection against 
faults, to allow utilities to properly 
comply’’ (Ex. 0227). 

OSHA rejects ConEd’s 
recommendation. Paragraph (g) of final 
§ 1926.953 does not preclude employers 
from hanging tags in the chimney of a 
manhole with a fault. To the contrary, 
the rule permits entry into an enclosed 
space that contains a hazardous 
atmosphere if entry conforms to the 
general industry permit-space standard. 
Moreover, if there is no hazardous 
atmosphere in the space, employees 
may enter when the entry conforms to 
§ 1926.953. OSHA concludes that the 
proposed definition is, therefore, 
appropriate as it applies to final 
§ 1926.953 and the corresponding 
requirements in final § 1910.269(e). 

OSHA also rejects EEI’s 
recommendation, because it is 
unnecessary. The definition of ‘‘entry,’’ 
as proposed and adopted, applies only 
to the use of that term in final 
§§ 1910.269(e) and 1926.953. The 
definition does not apply to final 
§ 1910.269(t)(7)(i) or § 1926.965(h)(1). 
(See the summary and explanation for 
final § 1926.965(h)(1) for the response to 
ConEd’s and EEI’s concerns that this 
provision, and its counterpart in 
§ 1910.269(t)(7)(i), would preclude an 
employer from hanging a tag in the 
chimney of a manhole or vault to 
indicate the presence of a faulted cable.) 

Paragraph (h), which has been 
adopted with clarifying revisions from 
the proposal, requires an attendant with 
first-aid training, including CPR, to be 
immediately available outside the 

enclosed space to provide assistance 
when a hazard exists because of traffic 
patterns in the area of the opening used 
for entry.94 This paragraph does not 
prohibit the attendant from performing 
other duties outside the enclosed space, 
as long as those duties do not distract 
the attendant from monitoring 
employees who are in the enclosed 
space (entrants) and ensuring that it is 
safe to enter and exit the space. This 
paragraph has two purposes: To protect 
the entrant from hazards involving 
traffic patterns while the entrant is 
entering or exiting the space and to 
provide assistance in an emergency. 

Mr. Frank Brockman with Farmers 
Rural Electric Cooperative Corporation 
noted that attendants should never be 
allowed to enter manholes or confined 
spaces (Ex. 0173). 

The final rule, like the proposal, 
requires the attendant to remain 
immediately available outside the 
enclosed space during the entire entry. 
If the attendant were permitted to enter 
the enclosed space during entry, he or 
she might not be able to assist the 
entrant. For example, if traffic-pattern 
hazards are present in the area of the 
opening to the enclosed space and if the 
attendant enters the space, then both the 
attendant and the workers he or she is 
protecting would be vulnerable upon 
leaving the enclosed space because no 
one would be present to minimize or 
control the traffic-pattern hazards. 
Therefore, the final rule specifies that 
the attendant must remain outside the 
enclosed space during the entire entry 
process. It should be noted that the 
rescue equipment required by paragraph 
(d) will enable the entrant to rescue the 
entrant from the space before 
administering any necessary first aid. 

Mr. Lee Marchessault of Workplace 
Safety Solutions recommended that 
paragraph (h) require the attendant to be 
trained in CPR, in addition to first-aid 
training (Ex. 0196; Tr. 575). He noted 
that the electrical hazards in the space, 
as well as other hazards, might present 
a need for CPR (Tr. 598). 

OSHA is clarifying paragraph (h) in 
the final rule. The proposed rule 
required training in first aid, including 
CPR, so that the attendant could provide 
emergency assistance in case of injury. 
This is the type of training required by 
§ 1926.951(b). However, the reference to 
§ 1926.951(b)(1) in the proposal likely 
caused Mr. Marchessault to misinterpret 

the requirement. Therefore, the Agency 
included a definition of ‘‘first-aid 
training’’ in § 1926.968 in the final rule. 
That definition states that first-aid 
training is training in the initial care, 
including cardiopulmonary 
resuscitation (which includes chest 
compressions, rescue breathing, and, as 
appropriate, other heart and lung 
resuscitation techniques), performed by 
a person who is not a medical 
practitioner, of a sick or injured person 
until definitive medical treatment can 
be administered. The definition clarifies 
that, wherever first-aid training is 
required by the final rule, CPR training 
must be included.95 OSHA also dropped 
the proposed cross-reference to 
§ 1926.951(b)(1), as it is no longer 
necessary. 

Mr. Anthony Ahern with the Ohio 
Rural Electric Cooperatives 
recommended that an attendant always 
be available for enclosed-space 
operations, not just when traffic-pattern 
hazards exist (Ex. 0186). 

OSHA is not adopting this 
recommendation. By definition, an 
enclosed space contains a hazardous 
atmosphere only under abnormal 
conditions. The Agency previously 
concluded that these spaces do not 
present the type of atmospheric hazards 
that warrant the presence of an 
attendant after the employer takes 
precautions such as those required by 
§ 1926.953. (See, for example, 58 FR 
4485–4488.) In addition, as provided in 
final § 1926.953(a), when a hazardous 
atmosphere is present after the 
employer takes the precautions required 
by this section, paragraphs (d) through 
(k) of OSHA’s general industry permit- 
space standard, § 1910.146, which do 
require attendants, apply. Therefore, the 
Agency concluded that, when paragraph 
(h) applies, the only hazards (other than 
electrical) that necessitate the presence 
of an attendant while work is being 
performed in an enclosed space are 
traffic-pattern hazards in the area of the 
opening used for entering and exiting 
the enclosed space. OSHA notes that 
even if no traffic-pattern hazards are 
present, an attendant is required under 
§ 1926.965(d) of the final rule while 
work is being performed in a manhole 
or vault containing energized electric 
equipment. A note to this effect follows 
final § 1926.953(h). 

Mr. Leo Muckerheide with Safety 
Consulting Services commented that the 
purpose of proposed paragraph (h) was 
confusing because the purpose of the 
requirement as stated in the first 
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96 This document is available on the OSHA Web 
site at: http://www.osha.gov/dts/shib/
shib050404.pdf. 

sentence—that is, protecting entrants 
from traffic-pattern hazards—differs 
from the attendant’s duties as noted in 
the second sentence—monitoring 
employees within the space. He 
recommended that OSHA revise the 
second sentence of that paragraph as 
follows: 

That person is not precluded from 
performing other duties outside the enclosed 
space if these duties do not distract the 
attendant from monitoring the traffic patterns 
outside the enclosed space. [Ex. 0180] 

OSHA rejects Mr. Muckerheide’s 
recommended language. Part of the 
attendant’s duty to monitor employees 
in the space is to warn entrants 
preparing to exit an enclosed space 
about hazards involving traffic patterns. 
If the attendant is watching traffic 
patterns instead of monitoring the 
entrant, the entrant might not receive 
warnings about that traffic before exiting 
the space. When the entrant is ready to 
exit the space, the attendant can then 
monitor or direct traffic and let the 
entrant know when it is safe to exit the 
space. On the other hand, OSHA agrees 
with Mr. Muckerheide that the duties of 
the attendant may not be clear from the 
language of the provision as proposed. 
Therefore, OSHA revised the language 
in final paragraph (h) to make it clear 
that ensuring that it is safe to enter and 
exit an enclosed space is part of the 
attendant’s duties. 

Paragraph (i), which is being adopted 
without change from the proposal, 
requires that test instruments used to 
monitor atmospheres in enclosed spaces 
have a minimum accuracy of ±10 
percent and be kept in calibration. This 
provision will ensure that test 
measurements are accurate so that 
hazardous conditions will be detected 
when they arise. The accuracy of 
instruments used for testing the 
atmosphere of these spaces is important 
for employee safety, and calibration is 
critical to test-instrument accuracy. As 
noted in the preamble to the proposal 
and to the 1994 § 1910.269 final rule, 
OSHA considers ±10 percent to be the 
minimum accuracy needed to detect 
hazardous conditions reliably (70 FR 
34849, 59 FR 4369). 

Two commenters objected to the 
proposed requirements (Exs. 0128, 
0227). EEI recommended that the 
standard only require ‘‘that test 
instruments be kept in calibration using 
the recommendations set forth by the 
specific manufacturer’’ and not address 
accuracy (Ex. 0227). Mr. Mark Spence of 
Dow Chemical Company argued that 
OSHA did not demonstrate that the 
provision was necessary or that 
calibration has been a problem (Ex. 

0128). He stated that the general 
industry permit-space standard did not 
contain such a requirement, but only 
requires that the atmospheres in spaces 
be monitored (id.). 

OSHA rejects the recommendations 
from these two commenters. Mr. Spence 
is incorrect. The permit-space standard 
requires test equipment to be calibrated. 
As mentioned previously, 
§ 1910.146(c)(5) contains requirements 
for alternative procedures for permit 
spaces that are analogous to the 
enclosed-space requirements contained 
in § 1926.953 of the final rule. Paragraph 
(c)(5)(ii)(C) of § 1910.146 requires 
atmospheric testing using a calibrated 
test instrument. Paragraph (d) of 
§ 1910.146, which contains 
requirements for permit-required 
confined-space programs, specifies, at 
paragraph (d)(4)(i), that employers 
maintain ‘‘[t]esting and monitoring 
equipment needed to comply with 
paragraph (d)(5).’’ As OSHA concluded 
in the preamble to the general industry 
permit-space final rule, if test 
equipment ‘‘is properly selected, 
calibrated, and maintained . . ., the 
testing and monitoring needs for entry 
and work in permit-required confined 
spaces can be effectively met’’ (58 FR 
4498). Thus, the use of inaccurate or 
uncalibrated test instruments does not 
meet the permit-space standard. 

OSHA rejects EEI’s recommendation 
that the standard not address accuracy. 
The Agency concluded in the 1994 
§ 1910.269 rulemaking that the 
requirement for test instruments to be 
accurate within ±10 percent was 
reasonably necessary for the protection 
of employees (59 FR 4369). OSHA 
continues to believe that the accuracy of 
instruments used for testing the 
atmosphere of these spaces is important, 
and EEI offered no evidence to the 
contrary. 

OSHA also rejects EEI’s assertion that 
equipment calibrated to manufacturers’ 
specification is an adequate substitute 
for test equipment accuracy. Calibration 
and accuracy are not synonymous. A 
calibrated test instrument is one that has 
been compared to a standard reference 
source for the substance (oxygen, or a 
toxic or flammable gas) to be measured. 
Accuracy is a measure of the precision 
with which the substance can be 
measured. An oxygen meter, for 
example, with an accuracy of ±20 
percent could give a reading as much as 
20 percent above or below the actual 
oxygen content even when it is properly 
calibrated. It is evident that this 
calibrated instrument would not meet 
the final rule’s minimum accuracy 
requirement of ±10 percent. 

Several commenters recommended 
that OSHA include in the final rule 
specific requirements on how to keep 
instruments calibrated. (See, for 
example, Exs. 0196, 0211, 0227.) For 
instance, ISEA recommended that 
OSHA refer employers and employees 
to the Agency’s Safety and Health 
Information Bulletin ‘‘Verification of 
Calibration for Direct-Reading Portable 
Gas Monitors’’ (SHIB 05–04–2004) for 
information on this topic (Ex. 0211).96 
As noted earlier, EEI recommended that 
test instruments be calibrated in 
accordance with manufacturers’ 
instructions (Ex. 0227). Another 
commenter, Mr. Lee Marchessault with 
Workplace Safety Solutions agreed that 
the standard should require calibration 
in accordance with manufacturers’ 
instructions because test instruments 
‘‘may go out of calibration 2 hours after 
being calibrated’’ (Ex. 0196). 

OSHA is not adopting these 
recommendations. The Agency decided 
to adopt a performance-based approach 
for this requirement to provide 
compliance flexibility. OSHA considers 
a test instrument to be ‘‘kept in 
calibration,’’ as required by paragraph 
(i), when the employer follows the 
manufacturers’ calibration instructions 
or other reasonable guidelines for the 
calibration of the instrument involved. 
The Agency anticipates that most 
employers will follow manufacturers’ 
instructions. However, these 
instructions might not be available if the 
manufacturer has gone out of business. 
In addition, there are other sources of 
information on proper calibration 
methods. As mentioned earlier, ISEA 
noted one appropriate source of 
information that can be used instead, 
although the Agency decided against 
including a reference to that publication 
in the final rule. 

Mr. Kevin Taylor with the Lyondell 
Chemical Company asked for 
clarification of the requirement that test 
instruments have a minimum accuracy 
of ±10 percent (Ex. 0218). He inquired 
whether that level of accuracy was 
needed for each measured gas or 
whether the accuracy measurement was 
based on total detection of gases. 

OSHA clarifies that the accuracy 
required by the final rule pertains to 
each gas being measured. Moreover, the 
accuracy of the instrument must be 
determined based on the threshold 
quantities that would make the 
atmosphere within the space hazardous 
(as per the definition of ‘‘hazardous 
atmosphere’’ in § 1926.968). For 
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97 The lower flammable limit for methane is 5 
percent, and 10 percent of that value is 0.5 percent. 

98 The definition of ‘‘hazardous atmosphere’’ 
determines what concentrations of oxygen are 
considered hazardous. (See § 1926.968.) Paragraph 
(g) of final § 1926.953 prohibits entry into an 
enclosed space while a hazardous atmosphere is 
present. 

99 This discussion, which also appeared in the 
preamble to the proposal, responds to one 
commenter’s request for clarification of how the 
employer could demonstrate that the atmosphere in 
the enclosed space is safe (Ex. 0186). 

example, a particular enclosed space 
could potentially contain hazardous 
levels of methane, carbon dioxide, and 
carbon monoxide, as well as insufficient 
levels of oxygen. The instrument or 
instruments used to test the space in 
this example must be accurate to within 
±10 percent of: (1) A 0.5-percent 
concentration of methane (which is 10 
percent of its lower flammable limit),97 
(2) the permissible exposure limits 
(PELs) contained in Subpart D for both 
carbon dioxide and carbon monoxide 
(9,000 and 55 mg/m3, respectively), and 
(3) atmospheric concentrations of 
oxygen at 19.5 percent. It is important 
for the test instrument to be accurate 
near the threshold because those are the 
critical values for determining whether 
or not a space is hazardous. 

As noted earlier, because of the lack 
of adequate ventilation, enclosed spaces 
can accumulate hazardous 
concentrations of flammable gases and 
vapors, or an oxygen deficient 
atmosphere could develop. It is 
important to keep concentrations of 
oxygen and flammable gases and vapors 
at safe levels; otherwise, an explosion 
could occur while employees are in the 
space, or an oxygen deficiency could 
lead to suffocation of an employee. 
Toward these ends, paragraphs (j) 
through (o) of the final rule address the 
testing of the atmosphere in the space 
and ventilation of the space. OSHA 
notes that the specific testing 
requirements in paragraphs (j), (k), and 
(o) must be met irrespective of the 
results of the employer’s evaluation 
performed under paragraph (e). The 
evaluation performed under paragraph 
(e) serves only to ensure that it is safe 
to remove the cover and will not 
determine whether an enclosed space 
contains a hazardous atmosphere. The 
testing required by paragraphs (j), (k), 
and (o) will ensure, as required by 
paragraph (g), that employees not enter 
an enclosed space while it contains a 
hazardous atmosphere unless they 
follow the requirements of the general 
industry permit-space standard. 

Paragraph (j), which is being adopted 
without substantive change from the 
proposal, requires that, before an 
employee enters an enclosed space, the 
atmosphere in the space be tested for 
oxygen deficiency and that the testing 
be done with a direct-reading meter or 
similar instrument capable of collecting 
and immediately analyzing data 
samples without the need for off-site 
evaluation. Continuous forced air- 
ventilation is permitted as an alternative 
to testing. However, procedures for such 

ventilation must ensure that employees 
are not exposed to the hazards posed by 
oxygen deficiency.98 (See also 
paragraph (m) for additional 
requirements relating to ventilation of 
the space.) 

Paragraph (k), which is being adopted 
without change from the proposal, 
requires that, before employees enter an 
enclosed space, the internal atmosphere 
of the space be tested for flammable 
gases and vapors. If the results of the 
test indicate the presence of a hazardous 
atmosphere, employees may not enter 
under the procedures specified by 
§ 1926.953. (See § 1926.953(g).) So that 
the results are accurate and relevant to 
the atmosphere in the space at the time 
of employee entry, testing must be 
performed with a direct-reading meter, 
or similar instrument, capable of 
collecting and immediately analyzing 
data samples without the need for off- 
site evaluation. The flammability test 
required by this paragraph must be 
performed after oxygen testing and 
ventilation required by paragraph (j) 
demonstrate that the enclosed space has 
sufficient oxygen for an accurate 
flammability test. 

If flammable gases or vapors are 
detected or if an oxygen deficiency is 
found, paragraph (l), which is being 
adopted without substantive change 
from the proposal, requires the 
employer to provide forced-air 
ventilation to maintain safe levels of 
oxygen and to prevent a hazardous 
concentration of flammable gases or 
vapors from accumulating. As an 
alternative to ventilation, an employer 
may use a continuous monitoring 
system that ensures that no hazardous 
atmosphere develops and no increase in 
flammable gas or vapor concentrations 
above safe levels occur if flammable 
gases or vapors are detected at safe 
levels. The language in the final rule 
clarifies that the monitoring must 
ensure that concentrations of flammable 
gases and vapors do not increase above 
safe levels (as opposed to not increasing 
at all). The definition of hazardous 
atmosphere contains guidelines for 
determining whether the concentration 
of a substance is at a hazardous level. 
OSHA is including a note to this effect 
after paragraph (l). An identical note 
appears after paragraph (o). OSHA 
changed the title of this paragraph in the 
final rule to ‘‘Ventilation, and 
monitoring for flammable gases or 

vapors’’ to accurately reflect the 
contents of the paragraph. 

Paragraph (m), which is being 
adopted without substantive change 
from the proposal, contains specific 
requirements for the ventilation of 
enclosed spaces. When forced-air 
ventilation is used, it must begin before 
entry is made and must be maintained 
long enough for the employer to be able 
to demonstrate that a safe atmosphere 
exists before employees are allowed to 
enter the space. To accomplish this, the 
ventilation must be maintained long 
enough to purge the atmosphere within 
the space of hazardous levels of 
flammable gases and vapors and to 
supply an adequate concentration of 
oxygen. 

OSHA decided not to specify a 
minimum number of air changes before 
employee entry into the enclosed space 
is permitted. Instead, the Agency places 
the burden on the employer to ensure 
that the atmosphere is safe before such 
entry. The employer can discharge this 
duty either by testing to determine the 
safety of the atmosphere in the space or 
by a thorough evaluation of the air flow 
required to make the atmosphere safe. In 
this way, the safety of employees 
working in enclosed spaces will not be 
dependent on speculation by a 
supervisor or an employee.99 

Paragraph (m) also requires the air 
provided by the ventilating equipment 
to be directed at the immediate area 
within the enclosed space where 
employees are at work. The forced-air 
ventilation must be maintained the 
entire time the employees are present 
within the space. These provisions 
ensure that a hazardous atmosphere 
does not reoccur where employees are 
working. 

NIOSH recommended that ‘‘the 
atmosphere in a confined space be 
tested before entry and monitored 
continuously while workers are in the 
confined space to determine if the 
atmosphere has changed due to the 
work being performed’’ (Ex. 0130). 
NIOSH identified its publication 
‘‘Worker Deaths in Confined Spaces: A 
Summary of NIOSH Surveillance and 
Investigative Findings,’’ Publication No. 
94–103, as evidence of the need for 
continuous monitoring (id.). 

As explained earlier in this section of 
the preamble, the final rule requires the 
atmosphere in enclosed spaces to be 
tested before entry. OSHA concludes, 
however, that continuous monitoring of 
enclosed spaces is unnecessary. By 
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100 OSHA also updated its consensus standards 
for general industry and maritime on September 9, 
2009 (74 FR 46350). The Agency again updated the 
general industry and maritime standards with the 
June 22, 2012, direct final rule because OSHA 
published the proposal for the 2009 final rule before 
ANSI updated its head-protection standard that 
year. 

101 The letter of interpretation to Mr. Mattiford is 
available at http://www.osha.gov/pls/oshaweb/
owadisp.show_document?p_table=
INTERPRETATIONS&p_id=27014. 

102 The letter of interpretation to Mr. Niedenthal 
is available at http://www.osha.gov/pls/oshaweb/
owadisp.show_document?p_table=
INTERPRETATIONS&p_id=27091. 

definition, enclosed spaces contain a 
hazardous atmosphere only under 
abnormal conditions. Thus, enclosed 
spaces almost never contain the types of 
conditions that will cause a hazardous 
atmosphere to reoccur after employers 
implement the precautions required by 
§ 1926.953 (such as forced-air 
ventilation). If these precautions are not 
sufficient to keep the atmosphere in the 
space safe, then the space would not 
qualify for entry under § 1926.953, and 
entry could only proceed under the 
general industry permit-required 
confined space standard, as specified by 
paragraph (a) of that section. Therefore, 
OSHA has not adopted NIOSH’s 
recommendation in the final rule. 

Two commenters noted that proposed 
paragraph (m) might be impossible to 
implement under certain conditions and 
recommended that the final rule 
recognize these conditions (Exs. 0128, 
0224). One of these commenters, Dow 
Chemical Company, noted that it is not 
always possible to test atmospheric 
conditions before entry into an enclosed 
space (Ex. 0128). The other commenter, 
the Alabama Rural Electric Association 
of Cooperatives, maintained that it was 
not always feasible to use forced-air 
ventilation because of space constraints 
(Ex. 0224). 

OSHA concludes that no changes to 
paragraph (m) are necessary. The final 
rule, as with the proposal, recognizes 
that the enclosed-space procedures 
might not adequately protect employees 
in some circumstances. Paragraph (a) of 
the final rule requires that employers 
follow the general industry permit-space 
standard at § 1910.146 whenever the 
precautions required by final 
§§ 1926.953 and 1926.965 are 
insufficient to adequately control the 
hazards posed by the space. These 
conditions include any conditions that 
make complying with those two 
sections in this final rule infeasible. 
Therefore, OSHA is including paragraph 
(m) in the final rule as proposed. 

To ensure that the air supplied by the 
ventilating equipment provides a safe 
atmosphere, paragraph (n), which is 
being adopted without substantive 
change from the proposal, requires the 
air supply to be from a clean source and 
prohibits it from increasing the hazards 
in the enclosed space. For example, the 
final rule prohibits positioning the air 
intake for ventilating equipment near 
the exhaust from a gasoline or diesel 
engine because doing so would 
contaminate the atmosphere in the 
enclosed space. 

The use of open flames in enclosed 
spaces is safe only when flammable 
gases or vapors are not present in 
hazardous quantities. For this reason, 

final paragraph (o), which is being 
adopted without change from the 
proposal, requires additional testing for 
flammable gases and vapors if open 
flames are to be used in enclosed 
spaces. The tests must be performed 
immediately before the open-flame 
device is used and at least once per hour 
while the device is in use. More 
frequent testing is required if conditions 
indicate the need for it. Examples of 
such conditions include the presence of 
volatile flammable liquids in the 
enclosed space and a history of 
hazardous quantities of flammable 
vapors or gases in such a space. 

5. Section 1926.954, Personal protective 
equipment 

Final § 1926.954 contains 
requirements for personal protective 
equipment (PPE). Paragraph (a), which 
is being adopted without change from 
the proposal, clarifies that PPE used by 
employees during work covered by 
Subpart V must meet Subpart E of Part 
1926. 

Mr. Daniel Shipp with ISEA 
recommended that OSHA update the 
national consensus standards 
incorporated by reference in Subpart E 
(Ex. 0211). He pointed out, for example, 
that § 1926.100, which covers head 
protection, incorporates two outdated 
ANSI standards, namely ANSI Z89.1– 
1969, Safety Requirements for Industrial 
Head Protection, and ANSI Z89.2–1971, 
Industrial Protective Helmets for 
Electrical Workers (id.). 

Updating the national consensus 
standards incorporated by reference in 
Subpart E is beyond the scope of this 
rulemaking, so OSHA is not adopting 
Mr. Shipp’s recommendation in this 
final rule. However, on June 22, 2012, 
OSHA published a direct final rule 
updating its head protection standard in 
Subpart E (77 FR 37587–37600).100 On 
November 16, 2012, OSHA published a 
notice confirming the effective date of 
the direct final rule (77 FR 68684; 
effective date—September 20, 2012). 
That rulemaking action updates the 
national consensus standard for head 
protection incorporated in Subpart E of 
the construction standards as 
recommended by Mr. Shipp. 

The preamble to the proposal noted 
that OSHA had separately proposed 
regulatory language for the general PPE 
standards to clarify that employers are 

generally responsible for the cost of PPE 
(70 FR 34868–34869; 64 FR 15402, Mar. 
31, 1999). OSHA published the final 
rule on employer payment for PPE on 
November 15, 2007 (72 FR 64342). The 
final rule on employer payment for PPE 
requires employers to pay for the PPE 
used to comply with OSHA standards, 
with a few exceptions. The exceptions 
include: (1) Everyday clothing, such as 
longsleeve shirts, long pants, street 
shoes, and normal work boots; and (2) 
ordinary clothing, skin creams, or other 
items, used solely for protection from 
weather, such as winter coats, jackets, 
gloves, parkas, rubber boots, hats, 
raincoats, ordinary sunglasses, and 
sunscreen. (See §§ 1910.132(h) and 
1926.95(d).) 

Employers must pay for fall 
protection equipment and other PPE 
used by employees in compliance with 
this final rule to the extent required by 
§ 1926.95(d), the general construction 
rule regarding payment for PPE, or 
§ 1910.132(h), the general rule regarding 
payment for PPE in general industry. 
(See 72 FR 64369 (explaining that the 
general PPE-payment provisions ‘‘apply 
to all OSHA standards requiring PPE’’); 
see also the March 16, 2009, letter of 
interpretation to Mr. William 
Mattiford 101 (employers must pay for 
body belts, positioning straps, and pole- 
and tree-climbing equipment in 
accordance with § 1910.132(h)) and the 
May 1, 2008, letter to Mr. Gil 
Niedenthal 102 (employers must pay for 
body belts and pole climbers in 
accordance with § 1910.132(h)).) 

OSHA included a note to final 
§ 1926.954(a) to indicate that 
§ 1926.95(d) sets employer payment 
obligations for the PPE required by 
subpart V, including, but not limited to, 
the fall protection equipment required 
by final § 1926.954(b), the electrical 
protective equipment required by final 
§ 1926.960(c), and the flame-resistant 
and arc-rated clothing and other 
protective equipment required by final 
§ 1926.960(g). (See the summary and 
explanation for § 1926.960(g), later in 
this section of the preamble, for a 
discussion of the issue of employer 
payment for flame-resistant and arc- 
rated clothing.) 

Paragraph (b) of the final rule sets 
requirements for personal fall protection 
systems. Subpart M of part 1926, which 
sets requirements for fall protection for 
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103 The term ‘‘fall restraint system’’ as defined in 
§ 1926.751 is a broad term that includes travel- 
restricting equipment, tethering systems, and other 
systems that prevent an employee from falling any 
distance. 

104 See the discussion of the appendices to the 
final rule, later in this section of the preamble. As 
explained in the appendices, the referenced 
national consensus standards, including IEEE Std 
1307, contain detailed specifications that employers 
may follow in complying with the more 
performance-oriented requirements of OSHA’s final 
rule. However, compliance with IEEE Std 1307 is 
not a substitute for compliance with § 1926.954(b). 

105 IEEE Std 1307–2004 is the most recent edition 
of that consensus standard. 

construction, contains provisions 
covering two types of personal fall 
protection systems: Personal fall arrest 
systems, addressed in § 1926.502(d), 
and positioning device systems, 
addressed in § 1926.502(e). Subpart M 
defines a ‘‘personal fall arrest system’’ 
as a system used to arrest an employee 
in a fall from a working level. It consists 
of an anchorage, connectors, and body 
harness and may include a lanyard, 
deceleration device, lifeline, or suitable 
combinations of these. (See 
§ 1926.500(b).) Personal fall arrest 
systems are designed to safely arrest the 
fall of an employee working on a 
horizontal or vertical surface. 

Subpart M defines a ‘‘positioning 
device system’’ as a body belt or body 
harness system rigged to allow an 
employee to be supported on an 
elevated vertical surface, such as a wall, 
and work with both hands free while 
leaning. (See § 1926.500(b).) 

Positioning device systems are 
designed to support an employee 
working on a vertical surface so that the 
employee can work with both hands 
without falling. Proposed Subpart V 
contained requirements for ‘‘work 
positioning equipment,’’ which is 
equivalent to ‘‘positioning device 
system’’ as that term is defined in 
subpart M. (See the summary and 
explanation for final § 1926.954(b)(2), 
later in this section of the preamble.) 

A third form of personal fall 
protection system, which is not 
specifically addressed in Subpart M, is 
a tethering, restraint, or travel-restricting 
system. OSHA’s steel erection standard 
in Subpart R of Part 1926 contains 
requirements for ‘‘fall restraint 
systems,’’ which it defines as a fall 
protection system that prevents the user 
from falling any distance. The system 
consists of either a body belt or body 
harness, along with an anchorage, 
connectors and other necessary 
equipment. The other components 
typically include a lanyard, and may 
also include a lifeline and other devices. 
(See § 1926.751.103) 

Fall restraint, tethering, and travel- 
restricting equipment are all designed to 
prevent employees from falling, in some 
cases by restraining an employee’s 
access to unprotected edges (restraint, 
tethering, and travel-restricting 
equipment) and in other cases by 
holding the employee in place to 
prevent falling (restraint equipment). 

IBEW recommended that the fall 
protection provisions in proposed 

paragraph (b), and in its general 
industry counterpart, proposed 
§ 1910.269(g)(2), contain a reference to 
IEEE Std 1307, Standard for Fall 
Protection for Utility Work (Ex. 0230; Tr. 
904–905, 983–984). The union noted 
that this is the only consensus standard 
addressing specific fall protection issues 
for the utility industry (Ex. 0230). 

OSHA agrees that this consensus 
standard provides useful information to 
help employers comply with some 
provisions of the final rule and added 
the IEEE standard to the list of reference 
documents in Appendix G to subpart V 
and Appendix G to § 1910.269.104 The 
Agency is not, however, referencing 
IEEE Std 1307 in § 1926.954 of the final 
rule. OSHA made substantial changes to 
the fall protection requirements in the 
final rule, and the IEEE standard does 
not reflect all of the final rule’s 
requirements. For example, on and after 
April 1, 2015, final 
§ 1926.954(b)(3)(iii)(C) generally does 
not permit qualified employees to climb 
poles, towers, or similar structures 
without fall protection. (See the 
summary and explanation for final 
§ 1926.954(b)(3)(iii), later in this section 
of the preamble.) In contrast, section 
6.2.1 of IEEE Std 1307–2004 permits 
qualified climbers to climb poles, 
towers, and similar structures without 
fall protection (Ex. 0427).105 

Proposed paragraph (b)(1) provided 
that personal fall arrest systems had to 
meet the requirements of Subpart M of 
Part 1926. Existing § 1910.269(g)(2)(i) 
already contains a similar requirement. 
A note following proposed paragraph 
(b)(1) indicated that this provision 
would apply to all personal fall arrest 
systems used in work covered by 
subpart V. OSHA is not including this 
note in the final rule as it is 
unnecessary. 

OSHA received a number of 
comments about proposed paragraph 
(b)(1). (See, for example, Exs. 0128, 
0180, 0211, 0219, 0227, 0230.) Some of 
these comments generally supported the 
proposal, noting that there are no 
situations in which work covered by 
Subpart V would necessitate different 
requirements for fall arrest equipment 
than those already found in Subpart M. 
(See, for example, Exs. 0219, 0227, 
0230.) Mr. Mark Spence with Dow 

Chemical Company supported the 
incorporation of subpart M in both 
subpart V and § 1910.269, but noted 
OSHA’s plan to revise the general 
industry fall protection standard. He 
recommended that § 1910.269 and 
subpart V eventually be revised to refer 
to the updated general industry fall 
protection provisions: 

The existing general industry standard 
[§ 1910.269] requires personal fall arrest 
equipment to meet the requirements of the 
construction industry fall protection 
standards, 29 CFR Part 1926, Subpart M. 
Both § 1910.269 and Subpart M were 
promulgated in 1994, whereas the general 
industry fall protection standards date back 
to 1971 (and are based on earlier 
requirements). To take advantage of the 
updated fall protection requirements in the 
construction standards, OSHA chose to make 
them applicable to work under this general 
industry standard. [Footnote omitted.] 

* * * * * 
Dow sees no current option for OSHA 

other than continuing to refer to Subpart M, 
supplementing it as appropriate with new 
provisions, as OSHA has done here. 
However, Dow urges OSHA to proceed 
expeditiously with the issuance of . . . new 
general industry fall protection . . . 
standards. Once . . . new [general industry 
fall protection standards are] published as a 
final rule, OSHA should revise both [Subpart 
V and § 1910.269] to refer to the new 
[provisions]. [Ex. 0126] 

On May 24, 2010, OSHA proposed to 
revise the general industry walking- 
working surfaces standards and the 
personal protective equipment 
standards (75 FR 28862). The proposal 
included a new standard for personal 
fall protection systems, § 1910.140, 
which would increase consistency 
between construction, maritime, and 
general industry standards. When that 
rulemaking is finalized, OSHA will 
consider whether the cross-references in 
subpart V and § 1910.269 should be 
changed as recommended by Mr. 
Spence. 

Two commenters noted that subpart 
M does not address arc-flash resistance 
for fall arrest equipment and 
recommended that OSHA require this 
equipment to pass arc-flash tests (Exs. 
0180, 0211). Mr. Daniel Shipp of ISEA 
supported arc-flash testing as follows: 

We believe that workers in electric power 
transmission and distribution have special 
requirements different from those in general 
construction activities. These special 
requirements are recognized as hazards 
associated with exposure to high-voltage 
electric current. The hazard of exposure to 
energized electrical sources often occurs at 
height[s] where personal fall arrest systems 
are required. The hazard of electric arc flash 
has been addressed in the ASTM F887–04 
[Standard Specifications for Personal 
Climbing Equipment] for full body harnesses 
used in fall arrest. 
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106 The electric arc test required by this paragraph 
is a test exposing the equipment to an electric arc 
with a specified incident heat energy. ASTM F887– 
12e1 includes an electric-arc test method that 
involves positioning the fall arrest equipment in 
front of two vertically mounted electrodes. The 
electric arc forms between the electrodes. 

107 The final rule is based on the edition of the 
consensus standard that is in the record, ASTM 
F887–04, Standard Specifications for Personal 
Climbing Equipment (Ex. 0055). OSHA reviewed 
the most recent edition of this standard, ASTM 
F887–12e1, and found that equipment meeting that 
standard will also comply with final 
§ 1926.954(b)(1)(ii). 

We support the inclusion of electric arc- 
flash resistance requirements, referenced in 
ASTM F887–04, to be extended to [include] 
fall arrest PPE, especially full body harnesses 
and shock absorbing lanyards that are worn 
together as part of a complete fall arrest 
system. These components would be exposed 
to potentially damaging thermal shock in the 
event of an arc flash. The damage to lanyards 
not designed to withstand a high-voltage arc 
flash can be quite severe, reducing strength 
to levels below the factor of safety necessary 
to assure arrest of a fall. Tests have been 
performed by the Kinetrics high energy 
laboratory on high-tensile webbing, such as 
that used in fall protection PPE products. 
Testing at exposure levels of 40 cal/cm2, in 
accordance with the procedures in ASTM 
F1958/F1958M–99 [Standard Test Method 
for Determining the Ignitability of Non-flame- 
Resistance Materials for Clothing by Electric 
Arc Exposure Method Using Mannequins], 
demonstrated ignition and melting of the 
webbing sufficient to reduce webbing 
strength by greater than 30 percent. 

One common example of this hazard 
involves employees tied off in bucket trucks 
working in close proximity to high-voltage 
power lines. The fall arrest harness and 
lanyard are typically exposed above the edge 
of the bucket where contact with electric arc 
flash is possible. In the event of an incident, 
including a fall by ejection out of the bucket, 
the strength of fall arrest components could 
be severely compromised if they were 
exposed to a high-voltage electric arc flash. 
[Ex. 0211] 

Mr. Leo Muckerheide of Safety 
Consulting Services similarly 
recommended that harnesses and 
lanyards used by employees working on 
or near energized circuits meet ASTM 
F887–04, because that consensus 
standard provides performance criteria 
for arc resistance (Ex. 0180). 

OSHA recognizes that employees 
performing work covered by subpart V 
and § 1910.269 are sometimes exposed 
to hazards posed by electric arcs. In fact, 
final §§ 1910.269(l)(8) and 1926.960(g) 
are designed to protect employees from 
electric arcs. In addition, the Agency 
already recognized the need for work- 
positioning equipment to be capable of 
passing a flammability test to ensure 
that the equipment does not fail if an 
electric arc occurs. (See final 
§§ 1910.269(g)(2)(iii)(G)(5) and 
1926.954(b)(2)(vii)(E).) On the other 
hand, in work covered by subpart V or 
§ 1910.269, personal fall arrest 
equipment has broader application than 
work-positioning equipment, with 
work-positioning equipment being used 
primarily on support structures for 
overhead power lines. Several 
applications for personal fall arrest 
equipment involve work that does not 
pose electric-arc hazards, especially in 
electric power generation work covered 
by § 1910.269. For example, an 
employee working on a cooling tower or 

atop a dam at an electric power 
generation plant would not normally be 
exposed to these hazards. Consequently, 
OSHA decided not to include a general 
requirement for all fall arrest equipment 
used under the final rule to be capable 
of passing an electric-arc test. 

However, OSHA agrees that electric 
arcs can damage personal fall arrest 
equipment as readily as work- 
positioning equipment. The testing to 
which the commenters referred, and 
which is the basis of the test data found 
in the record, demonstrates that 
harnesses subjected to an electric arc 
can fail a drop test (Ex. 0432). The 
Agency concludes from these test data 
that personal fall arrest equipment worn 
by an employee who is exposed to an 
electric arc could fail if it is not 
designed to withstand the heat energy 
involved. OSHA also agrees with the 
commenters that employees working on 
or near energized circuits are exposed to 
electric arcs when the circuit parts are 
exposed (Ex. 0180). Accordingly, OSHA 
adopted a requirement in the final rule 
that fall arrest equipment used by 
employees exposed to hazards from 
flames or electric arcs be capable of 
passing a drop test after exposure to an 
electric arc 106 with a heat energy of 
40±5 cal/cm2. This requirement matches 
the electric arc performance required of 
fall arrest equipment by ASTM F887–04 
(Ex. 0055). The provision appears in 
final paragraph (b)(1)(ii). 

Paragraph (g)(1) of § 1926.960 in the 
final rule requires employers to identify 
employees exposed to the hazards of 
flames or electric arcs. When these 
employees are using personal fall arrest 
equipment, that equipment also would 
be exposed to flame or electric-arc 
hazards, and the final rule requires this 
fall arrest equipment to be capable of 
passing a drop test equivalent to the test 
specified in paragraph (b)(2)(xii) 
(discussed later in this section of the 
preamble) after exposure to an electric 
arc with a heat energy of 40±5 cal/cm2. 
Harnesses and shock-absorbing lanyards 
meeting ASTM F887–12e1 107 will be 
deemed to comply with this provision. 

OSHA received a substantial number 
of comments addressing fall protection 

requirements for employees working in 
aerial lifts. Existing fall protection 
requirements to protect employees in 
aerial lifts performing work, including 
line-clearance tree-trimming work, 
covered by Subpart V or § 1910.269 are 
found in several standards. In 
construction, the construction aerial lift 
standard (§ 1926.453) and subpart M 
apply. For maintenance and operation 
work, the general industry aerial lift 
standard (§ 1910.67) and existing 
§ 1910.269(g)(2) (incorporating subpart 
M of the construction standards) apply. 
Currently, line-clearance tree-trimming 
work is typically governed by the fall 
protection requirements in § 1910.269 
and, depending on the type of work 
performed, falls under either the general 
industry or construction aerial lift 
standard. 

Paragraph (b)(2)(v) of § 1926.453 in 
the construction standard for aerial lifts 
requires an employee working from an 
aerial lift to wear a body belt with a 
lanyard attached to the boom or basket. 
However, the introductory text to 
§ 1926.502(d) in subpart M provides that 
‘‘body belts are not acceptable as part of 
a personal fall arrest system.’’ The 
hazards of using a body belt as part of 
a fall arrest system are described in the 
preamble to the Subpart M final rule (59 
FR 40672, 40702–40703, Aug. 9, 1994) 
and later in this section of the preamble. 
In short, since the fall-arrest forces are 
more concentrated for a body belt 
compared to a body harness, the risk of 
injury in a fall is much greater with a 
body belt. In addition, an employee can 
fall out of a body belt in a fall. Lastly, 
an employee faces an unacceptable risk 
of further injury while suspended in a 
body belt awaiting rescue. 

Given the potential discrepancy 
between the aerial lift standard’s 
requirement for body belts and the 
subpart M limitation on the use of body 
belts in fall arrest systems, a note 
following § 1926.453(b)(2)(v) explains 
that § 1926.502(d) provides that body 
belts are not acceptable as part of a 
personal fall arrest system. The use of a 
body belt in a tethering system or in a 
restraint system is acceptable and is 
regulated under § 1926.502(e). 

Like the aerial lift standard in 
construction, the general industry aerial 
lift standard at § 1910.67(c)(2)(v) 
requires an employee working from an 
aerial lift to wear a body belt with a 
lanyard attached to the boom or basket. 
Even though existing § 1910.269(g)(2)(i) 
requires fall arrest equipment to meet 
subpart M of part 1926, which prohibits 
the use of body belts in personal fall 
arrest systems, the Agency previously 
decided that employers could use body 
belts and lanyards configured as fall 
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108 See, for example, the following OSHA letters 
of interpretation: 

May 11, 2001, to Mr. Jessie L. Simmons (http:// 
www.osha.gov/pls/oshaweb/owadisp.show_
document?p_table=INTERPRETATIONS&p_
id=24360); 

August 14, 2000, to Mr. Charles E. Hill (http://
www.osha.gov/pls/oshaweb/owadisp.show_
document?p_table=INTERPRETATIONS&p_
id=24110); and 

April 20, 1998, to Mr. Jonathan Hemenway 
Glazier (http://www.osha.gov/pls/oshaweb/
owadisp.show_document?p_
table=INTERPRETATIONS&p_id=22569). 

109 See, for example, the August 14, 2000, letter 
of interpretation to Mr. Charles E. Hill (http://
www.osha.gov/pls/oshaweb/owadisp.show_
document?p_table=INTERPRETATIONS&p_
id=24110). 

110 This letter of interpretation is available at 
(http://osha.gov/pls/oshaweb/owadisp.show_
document?p_table=INTERPRETATIONS&p_
id=22006. 

111 See also the following letters of interpretation: 
November 8, 2002, to Mr. Jeff Baum (http://

osha.gov/pls/oshaweb/owadisp.show_document?p_
table=INTERPRETATIONS&p_id=24576); and 

November 2, 1995, to Mr. Mike Amen (http://
osha.gov/pls/oshaweb/owadisp.show_document?p_
table=INTERPRETATIONS&p_id=21999). 

arrest systems to protect employees 
doing work covered by § 1910.269 in 
aerial lifts. 

OSHA explained in the preamble to 
the proposal that this rulemaking would 
prohibit the use of body belts in 
personal fall arrest systems for all work 
covered by § 1910.269 and subpart V, 
including work done from aerial lifts (70 
FR 34850). The tree trimming industry 
criticized OSHA’s proposed application 
of the Subpart M prohibition on body 
belts in personal fall arrest systems on 
the basis that it left line-clearance tree 
trimming employers with two (in the 
industry’s view, undesirable) options— 
providing either (1) a personal fall arrest 
system with a body harness, or (2) a 
positioning system that, under proposed 
§ 1926.954(b)(3)(iv) (or proposed 
§ 1910.269(g)(2)(iii)(D)), is rigged to 
prevent free falls of more than 0.6 
meters (2 feet). (See, for example, Exs. 
0174, 0200, 0502, 0503; Tr. 611–619, 
756–760.) 

The tree trimming industry is 
mistaken about the compliance options 
available to its employers. The 0.6-meter 
free-fall limit applies only to work- 
positioning equipment, which may not 
be used in aerial lifts. As noted 
previously, under § 1926.500(b) of 
subpart M, ‘‘positioning device system’’ 
is defined as ‘‘a body belt or body 
harness system rigged to allow an 
employee to be supported on an 
elevated vertical surface, such as a wall, 
and work with both hands free while 
leaning.’’ Positioning device systems are 
not permitted to be used from a 
horizontal surface, such as the platform 
or bucket of an aerial lift.108 

Although employees in aerial lifts 
cannot use work-positioning equipment, 
they can use restraint systems. As noted 
previously, a restraint system is a 
method of fall protection that prevents 
the worker from falling, for example, by 
preventing the employee from reaching 
an unprotected edge. Body belts are 
permissible in restraint systems. If an 
employer has an employee use a fall 
restraint system, it must ensure that the 
lanyard and anchor are arranged so that 
the employee is not exposed to falling 

any distance.109 In addition, for a 
restraint system to work, the anchorage 
must be strong enough to prevent the 
worker from moving past the point 
where the system is fully extended, 
including an appropriate safety factor. 
In a November 2, 1995, letter of 
interpretation to Mr. Dennis Gilmore, 
OSHA suggested that, at a minimum, a 
fall restraint system have the capacity to 
withstand at least 13.3 kilonewtons 
(3,000 pounds) or twice the maximum 
expected force that is needed to restrain 
the employee from exposure to the fall 
hazard.110 The Agency recommended 
that, in determining this force, 
employers should consider site-specific 
factors such as the force generated by an 
employee (including his or her tools, 
equipment and materials) walking, 
slipping, tripping, leaning, or sliding 
along the work surface.111 With respect 
to work in aerial lifts, to the extent that 
the bucket or platform can become 
separated from the boom as noted by 
several commenters (see, for example, 
Tr. 614–615, 700), the restraint system 
would need to be anchored to the boom. 

The proposed rule gave line-clearance 
tree trimming employers two options for 
employees in aerial lifts: (1) Use a 
personal fall arrest system with a 
harness; or (2) use a fall restraint system 
with a body belt or a harness. With 
respect to the first option, the tree 
trimming industry argued that personal 
fall arrest systems with body harnesses 
pose two hazards unique to line- 
clearance tree trimmers: (1) An 
electrocution hazard in the event of a 
fall into a power line and (2) a hazard 
associated with a harness’ being pulled 
into a chipper. (See, for example, Exs. 
0174, 0200, 0502, 0503; Tr. 616–617, 
757–758.) Testifying on behalf of ULCC, 
Mr. Andrew Salvadore explained these 
arguments as follows: 

It is to be noted that this full body harness 
as one of the options is potentially 
problematic though for line clearance tree 
trimmers. [D]ue to the unique way that line 
clearance tree trimmers work, this is for two 
reasons. 

Reason 1: Linemen work next to energized 
conductors at arm’s height. So if they fall 

from the aerial lift, they fall below the wire 
suspended in the air. But because . . . line 
clearance tree trimmers uniquely work from 
aerial lifts routinely positioned . . . or 
traveling above the wires if they were to fall 
from the bucket, they would likely fall onto 
the wire below when using the six-foot 
lanyard and full body harness, facing certain 
death by electrocution. 

Reason 2: Some line clearance tree 
trimming companies have their tree trimmers 
help feed brush into the truck’s wood 
chippers. This is a concern among many line 
clearance tree trimming safety professionals 
in that the harness’s appendage straps . . . 
can get caught on the brush being fed into the 
chipper and drag the operator into the 
chipper. Additionally the donning and 
doffing of a full body harness may predispose 
the aerial lif[t] operator to take [an] 
unacceptable risk of aiding a coworker 
chipping brush on the ground or conversely 
removing the harness and not putting it back 
on when returning [aloft] in the lift. [Tr. 616– 
617] 

In their posthearing comments, ULCC 
and TCIA expanded on this testimony. 
These organizations acknowledged that 
power line workers also work above 
power lines, but maintained that there 
are still significant differences that make 
it more dangerous to use personal fall 
arrest equipment with harnesses for 
line-clearance tree trimming work (Exs. 
0502, 0503). First, ULCC and TCIA 
argued that, unlike line-clearance tree 
trimmers, line workers take measures to 
protect themselves from contact with 
power lines below the aerial lift bucket. 
For example, TCIA commented: 

Through questioning of IBEW Panelists Jim 
Tomaseski and Don Hartley (Hearing 
Transcript, pages 1016–1019), we discovered 
that it is the lineman’s typical practice to 
insulate wires underneath the person in an 
elevated work position in an aerial lift when 
there is the possibility of the worker coming 
within (including falling within) the 
minimum approach distance. Obviously, it 
effectively frees the lineman from concern of 
their fall protection allowing them to drop 
into the conductor(s). [I]nsulating the line is 
infeasible or impractical for our crews since 
they do not possess the tools or expertise to 
implement it. [Ex. 0503] 

Second, ULCC asserted that line 
workers perform significantly less work 
above power lines than line-clearance 
tree trimmers, explaining: 

Linemen usually work at the height of the 
electric line; their work from above the line 
is atypical—we estimate that less than 20% 
of linemen work is from above the line. Thus, 
the amount of linemen work [conducted] 
from above an electric line is di minimis 
[sic]. [Ex. 0502; emphasis included in 
original] 

First, with respect to fall arrest 
equipment, OSHA does not consider 
body harnesses to pose greater hazards 
to line-clearance tree trimmers than 
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112 This document is available at http://
www.cdc.gov/niosh/docs/99–145. 

body belts. The hazard to a worker from 
being pulled into a chipper is easily 
dismissed. OSHA acknowledges that 
there are serious hazards associated 
with operating chippers, including the 
hazard that workers could be caught by 
the chipper feed mechanism. NIOSH 
published an article warning of hazards 
associated with the operation of 
chippers (see NIOSH Publication No. 
99–145, ‘‘Hazard ID 8—Injury 
Associated with Working Near or 
Operating Wood Chippers;’’ Ex. 0481), 
and that publication provides 
recommendations to protect workers 
against being caught in the feed 
mechanism.112 These recommendations 
include: (1) Having workers wear close- 
fitting clothing and gloves, (2) having 
workers wear trousers without cuffs, 
and (3) ensuring that employees tuck in 
their clothing. Consistent with these 
recommendations, OSHA expects that 
any hazards associated with using a 
chipper while wearing a harness can be 
avoided by requiring employees to 
remove their harnesses before working 
with the chipper. The tree trimming 
industry commented that employees 
might not want to take off their 
harnesses before feeding brush into 
chippers. (See, for example, Ex. 0502; 
Tr. 616–617.) OSHA does not find that 
argument persuasive. Employers can 
avoid this concern altogether by having 
these workers perform other ground- 
based work, such as moving the cut tree 
branches near the chipper, while ground 
workers, who are not wearing harnesses, 
feed the branches into the chippers. 

Second, OSHA does not consider the 
risk of falling into a power line to be as 
serious as the tree care industry 
portrays. If an employee falls from an 
aerial lift while using a personal fall 
arrest system with a harness, contact 
with a power line, though possible, is 
not certain. Sometimes the employee 
will not be working over the line. In 
other situations, the line will be on one 
side of the aerial lift bucket, but the 
employee will fall out on the other side 
where no conductors are present. In 
addition, the line may be far enough 
away that the employee does not reach 
it during the fall. In any event, the 
hazards associated with an employee 
falling into a power line can be 
reduced—or even removed altogether— 
by using a shorter lanyard as suggested 
by some rulemaking participants. (See, 
for example, Ex. 0505; Tr. 694–695.) In 
this regard, IBEW noted: ‘‘If . . . the 
normal lanyard length [for a fall arrest 
system] of 5 to 6 feet is too long, the 
lanyard can be shortened to 3 or 4 feet, 

thereby eliminating the anticipated 
problems’’ (Ex. 0505). Noting that the 
attachment point on a harness will be 
farther from the anchorage on the boom 
than is the attachment point on a body 
belt, ULCC claimed that a 0.9-meter (3- 
foot) lanyard was unworkable with a 
body harness (Ex. 0502). OSHA is not 
suggesting that a 0.9-meter lanyard with 
a body harness is feasible, only that a 
lanyard shorter than 1.8 meters (6 feet) 
could be used to reduce the risk of 
contact with a power line. A retractable 
lanyard could be used to keep the length 
of the lanyard as short as possible, 
thereby reducing the risk even further. 

Finally, the tree trimming 
associations’ attempt to portray the 
hazards of falling into power lines as 
unique to their industry is flawed. The 
evidence is clear from the comments of 
employees who perform line work that 
power line workers also work above 
power lines and can fall into them. (See, 
for example, Ex. 0505; Tr. 971.) In 
addition, ULCC’s attempt to distinguish 
line-clearance tree trimming work from 
power line work on the grounds that 
power line workers insulate the 
conductors above which they are 
working is unpersuasive. Like line- 
clearance tree trimmers, power line 
workers often work above energized 
power lines that have not been 
insulated. The final rule does not 
require insulation on conductors for a 
power line worker maintaining the 
minimum approach distance. In 
addition, insulating the lines is not 
always possible. According to 
§ 1926.97(c)(2)(i) and Table E–4 of the 
final rule, the highest maximum use 
voltage for rubber insulating equipment, 
such as rubber insulating line hose or 
blankets, is 36 kilovolts. The maximum 
use voltage for plastic guard equipment 
is 72.5 kilovolts (Ex. 0073). Insulation is 
not available above those voltages. 

TCIA argued that insulating power 
lines is not feasible or practical for line- 
clearance tree trimming crews (Ex. 
0503). OSHA is not persuaded by this 
argument. To the extent that it is the 
practice of line workers to insulate 
conductors beneath them, OSHA 
concludes that this practice also 
represents a feasible means of protecting 
line-clearance tree trimmers from the 
hazard of falling into the line. The 
comment that line-clearance tree 
trimmers are not currently being trained 
in this practice is not relevant to 
whether it is feasible. If necessary, a 
line-clearance tree trimming employer 
could have the electric utility install the 
insulation or train line-clearance tree 
trimmers so that they are qualified to 
install insulation. In any event, the final 
rule does not require insulation for line- 

clearance tree trimmers; the final rule at 
§ 1910.269(r)(1)(iii) simply requires 
them to maintain the minimum 
approach distance from power lines. 
The use of insulation would simply be 
one way for line-clearance tree trimming 
employers to address their concern 
about employees falling into power 
lines while using personal fall arrest 
systems. 

The tree trimming industry did not 
submit any comments directly 
addressing the use of restraint systems, 
which is the second compliance option 
available to line-clearance tree trimming 
employers. Instead, as a result of the 
industry’s misunderstanding regarding 
the applicability of the 0.6-meter (2-foot) 
free-fall distance for work-positioning 
systems (described earlier), it simply 
argued that it would be impossible or 
unsafe for employees working from an 
aerial lift to use a 0.6-meter lanyard 
with a body belt for their work. (See, for 
example, Exs. 0174, 0200, 0419, 0502, 
0503; Tr. 613–615, 756.) 

Mr. Andrew Salvadore, representing 
ULCC, testified as follows: 

[W]e can’t do line clearance tree trimming 
with a lanyard of two foot [sic] or less. There 
are three reasons for this. 

Reason No. 1: Line clearance tree trimmers 
need to be able to reach from the four corners 
of an aerial lift bucket to do their work 
because [of the need] to maintain a minimum 
approach distance from energized wires 
different from linemen who can work right 
next to the wires. We can’t get to the four 
corners of the bucket with a two-foot or 
shorter lanyard, typically anchored . . . 
outside of the bucket on the boom. This 
prevents us from reaching outside of the 
bucket with our tools or extending from the 
bucket. . . . 

Reason 2: The two-foot limitation is also 
unworkable because we usually work from 
[an] aerial lift positioned above energized 
conductors, reaching down to the tree 
branches below adjacent to conductors using 
insulated pole tools. This is different from 
linemen who typically position their lift 
buckets right next to the wire at arm’s length. 
We lack the range of movement within the 
bucket necessary to reach over the bucket 
and down to the worksite because we would 
be restrained to the side of the bucket closest 
to the anchor. Relocation of an anchor is not 
[an] easy fix because the anchor is required 
to withstand a 5,000 pounds of force and 
typically can’t be installed on the bucket . . . 
because [of] the lack of [a] strong enough 
anchoring point and because if the bucket 
breaks off in a catastrophic incident the 
worker goes down with the anchor attached 
to the bucket [rather than] being suspended 
by the lanyard attached to the boom. 

The Third Reason: Our people may be 
potentially yanked out of the bucket into 
precisely the fall that is sought to be avoided 
by the proposal because line clearance tree 
trimmers routinely rotate and articulate their 
lift buckets in ways that would exceed the 
distance of a short lanyard. . . . [This 
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113 Paragraph (d)(16) of § 1926.502 requires a 
personal fall arrest system to be rigged so that the 
employee cannot free fall more than 6 feet (1.8 
meters) nor contact any lower level. The Agency 
notes that the lanyard may need to be shorter than 
the maximum free-fall distance. This is the case for 
aerial lift work. The anchorage point on the boom 
of an aerial lift may be below the attachment point 
on the body belt or harness. As a result, the 
employee could free fall a distance equal to twice 
the length of the lanyard if he or she is ejected or 
catapulted from the aerial lift, as can happen when 
a vehicle strikes the aerial lift truck or a falling 
object, such as a tree branch, strikes the boom. This 
is not an unlikely event as several accidents in the 
record demonstrate (Ex. 0003; these three accidents 
can be viewed at http://www.osha.gov/pls/imis/
accidentsearch.accident_detail?id=14507743&

id=953869&id=14333157). Thus, the tree industry’s 
recommended lanyard length could result in a free 
fall of 1.8 meters (6 feet). 

114 The description of this accident is available at: 
http://www.osha.gov/pls/imis/accidentsearch.
accident_detail?id=170155857. 

exposes] the worker to being yanked out of 
the bucket by the short lanyard when the 
range of articulation of the bucket exceeds 
the short length of the lanyard. [Tr. 613–615] 

To address these problems, the tree care 
industry recommended that OSHA 
permit the use of a 0.9-meter (3-foot) 
shock-absorbing lanyard with a body 
belt. (See, for example, Exs. 0174, 0200, 
0502, 0503; Tr. 615—616, 759—760.) 
The industry proposed a 408-kilogram 
(900-pound) limitation on fall arrest 
forces, presumably to remove hazards 
associated with concentrated fall arrest 
forces in falls into body belts (id.). 

As noted earlier, the tree care industry 
misinterpreted its compliance options 
under the proposed rule. For work from 
an aerial lift, there are only two options: 
(1) Fall arrest equipment and (2) a fall 
restraint system. Restraint systems do 
not permit any free fall. An acceptable 
restraint system for an aerial lift would 
prevent an employee from falling out of 
the lift and from being catapulted from 
the lift (for example, if the vehicle 
supporting the aerial lift was struck by 
a vehicle or if a large tree section struck 
the boom). Body belts are permitted as 
part of a restraint system; however, a 
system rigged to allow an employee to 
free fall even 0.6 meters (2 feet) would 
not be acceptable as a restraint system. 
The system proposed by the tree care 
industry, namely a body belt connected 
to a 0.9-meter (3-foot) lanyard attached 
to an anchorage on the boom of an aerial 
lift, would not prevent the employee 
from falling out of or being catapulted 
from an aerial lift. Therefore, it would 
not be acceptable as a restraint system. 

Moreover, with a body belt instead of 
a harness, the system proposed by the 
tree care industry would not be an 
acceptable fall arrest system. Even if it 
provides sufficient protection to 
employees against concentrated fall 
arrest forces, it does not address the 
other two significant hazards associated 
with falling into body belts, that is, 
falling out of the body belt and 
sustaining further injury during 
suspension.113 

The tree care industry asserted that 
OSHA has not demonstrated that using 
body belts in personal fall arrest systems 
in aerial lifts poses hazards to line- 
clearance tree trimmers. (See, for 
example, Exs. 0174, 0200, 0502, 0503; 
Tr. 613, 758–759.) TCIA made this point 
as follows: 

The only fall protection issue arising in 
aerial lifts is failure to use any form of fall 
protection—an unsafe and non-compliant 
behavior that the industry must strive to 
eliminate. Similarly, if operators in the past 
have worn body belts incorrectly, causing the 
equipment to not deliver the level of 
protection it should have, then there is a 
behavioral issue to address in training. 

It is our industry’s experience that workers 
are not being injured by virtue of using body 
belts . . . and that non-compliance with PPE 
use requirements is directly proportional to 
how hard or uncomfortable the PPE is to use. 
[Ex. 0200; emphasis included in original] 

ULCC had similar comments: 
Preliminarily, there is NO showing in the 

subject notice of rule making that . . . 
allowing a body belt and lanyard for fall 
protection from aerial devices . . . creates a 
risk which merits modification of existing 
practice. It is our industry’s experience that 
line clearance tree trimmers are not being 
injured by virtue of using body belts (OSHA 
cites no evidence, nor contrary evidence of 
any such bucket fall hazard or hazard from 
body belt lanyards over two feet long in line 
clearance tree trimming), and that lack of 
compliance with PPE use requirements is 
directly proportional to how hard or 
uncomfortable the PPE is to use. Between 
1984 and 2002, there were 34 OSHA- 
recorded fatalities in Tree Trimming (SIC 
0783) involving aerial device operators and 
falls. The details of these accidents illustrate 
where the greatest problems lie: 

• 23 of 34 fatalities were caused by 
catastrophic mechanical failures of some part 
of the aerial device that slammed the victim 
to the ground from considerable height. Fall 
protection, or lack of it, was not a factor in 
these fatalities. 

• 5 of 34 fatalities were caused by a tree 
or limb striking the aerial lift boom, again 
causing failure of the aerial device. Again, 
fall protection was not a factor. 

• 6 of 34 fatalities were caused by 
unsecured falls from the aerial device, and 
probably would have been prevented by the 
use of any means of fall protection. 

At a recent meeting of the Tree Care 
Industry Association Safety Committee (a 
tree care industry trade association), with the 
safety directors of 20 of the largest tree care 
companies representing well over 60,000 tree 
care employees present, a survey was taken 
as to whether these companies had any 
experience with aerial lift operators being 
injured from secured falls out of buckets. 
None did. For them, the more profound 
problem was the operator who disobeyed 
company policy and failed to wear any fall 

protection. [Ex. 0174; emphasis included in 
original] 

In its posthearing comments, ULCC 
further argued that the one accident 
OSHA described, in which an employee 
slipped out of a body belt, occurred to 
a line worker, not a line-clearance tree 
trimmer, and that this single accident 
‘‘is statistically insignificant, 
insufficiently documented on the 
record, and in no way probative of any 
problem of line clearance tree trimmers 
falling from aerial lifts’’ (Ex. 0502). 
ULCC further suggested that OSHA’s 
proposal ignored the suspension-trauma 
risk associated with full body harnesses 
(Exs. 0481, 0502). (OSHA describes the 
hazards related to prolonged suspension 
in fall protection equipment later in this 
section of the preamble.) 

OSHA rejects these assertions. OSHA 
closely examined issues related to the 
use of body belts in arresting falls in its 
Subpart M rulemaking (59 FR 40702– 
40703). In that rulemaking, the Agency 
concluded that ‘‘evidence in the record 
clearly demonstrates that employees 
who fall while wearing a body belt are 
not afforded the level of protection they 
would be if the fall occurred while the 
employee was wearing a full body 
harness’’ (59 FR 40703). In addition, the 
Agency pointed to ‘‘evidence of injuries 
resulting from the use of body belts’’ in 
fall arrest systems (id.). Also, as 
mentioned by ULCC, there is evidence 
in this rulemaking of an incident in 
which an employee, working from an 
aerial lift while wearing a body belt in 
a fall arrest system, slipped from the 
belt in a fall (Ex. 0003 114). Contrary to 
the tree care industry’s suggestion, 
OSHA need not show that injuries are 
presently occurring to line-clearance 
tree trimmers because of falls into body 
belts; it is sufficient that the Agency 
found that tree trimming employees are 
exposed to a significant risk of injury 
under the existing standard and that the 
final rule will substantially reduce that 
risk. (See Section II.D, Significant Risk 
and Reduction in Risk, earlier in this 
preamble, for OSHA’s response to the 
argument that the Agency is required to 
demonstrate a significant risk for each of 
the hazards addressed by this 
rulemaking.) ULCC’s own analysis 
confirms that line-clearance tree 
trimmers are exposed to fall hazards 
(Ex. 0174). Nearly 18 percent of falls 
from aerial lifts were of the type that, if 
the employee had been wearing a body 
belt in a personal fall arrest system, he 
or she would have been exposed to the 
serious hazards, described earlier, that 
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115 Hearon, B.F., Brinkley, J.W., ‘‘Fall Arrest and 
Post-Fall Suspension: Literature Review and 
Directions for Further Research,’’ AFAMRL–TR–84– 
021, April 1984. 

116 In § 1910.269(g)(2)(ii), OSHA proposed to 
require body belts and positioning straps for work 
positioning to meet § 1926.954(b)(2). The final rule 
duplicates the requirements of § 1926.954(b)(2) in 
§ 1910.269(g)(2)(iii) rather than referencing them. 

117 ‘‘Safety straps’’ is an older, deprecated term 
for ‘‘positioning straps.’’ 

118 Existing § 1926.500(a)(3)(iii) states that 
additional performance requirements for personal 
climbing equipment, lineman’s body belts, safety 
straps, and lanyards are provided in subpart V. 
OSHA is revising the language in this provision to 
make it consistent with the terms used in final 
Subpart V. Furthermore, because the Agency is 
adopting, in subpart V, an additional requirement 
for fall arrest equipment used by employees 
exposed to electric arcs (as described earlier in this 
section of the preamble), OSHA is adding fall arrest 
equipment to the list of equipment in 
§ 1926.500(a)(3)(iii). As revised, § 1926.500(a)(3)(iii) 
states that additional performance requirements for 
fall arrest and work-positioning equipment are 
provided in Subpart V. 

are associated with using body belts in 
fall arrest systems (id.). 

The Agency acknowledges the 
suspension risk from body harnesses 
identified by ULCC. When an employee 
is suspended in a body belt or harness, 
a number of adverse medical effects can 
occur, including upper or lower 
extremity numbness; abdominal, 
shoulder, or groin pain; respiratory 
distress; nausea; dizziness; and 
arrhythmias (Ex. 0088). At least one of 
the adverse effects, orthostatic 
incompetence, can lead to death (Ex. 
0481). It is because of these hazards that 
§ 1926.502(d)(20) in Subpart M requires 
the employer to provide for prompt 
rescue of employees in the event of a 
fall or to assure that employees are able 
to rescue themselves. In any event, the 
hazards associated with prolonged 
suspension in a body belt are 
substantially more severe than the 
hazards associated with suspension in a 
harness. In 1985, the U.S. Technical 
Advisory Group on Personal Equipment 
for Protection Against Falling stated, in 
comments on another OSHA 
rulemaking: ‘‘The length of time which 
a fallen person can tolerate suspension 
in a body belt is measured in a very few 
minutes under the most favorable 
conditions’’ (Ex. 0084). In addition, a 
1984 U.S. Air Force literature review 
recounted one study that found that 
‘‘two subjects evaluated in . . . waist 
belt[s] with shoulder straps tolerated 
suspension for 1 min 21 sec and 3 min’’ 
(Ex. 0088).115 That same study showed 
that subjects suspended in full body 
harnesses could tolerate suspension for 
approximately 20 to 30 minutes (id.). 

The tree care industry commented 
that, to the extent injuries are occurring, 
they are caused by the failure of 
employees to use any fall protection, 
rather than by the use of body belts. 
(See, for example, Exs. 0174, 0200.) This 
argument supports, rather than 
undermines, a requirement for 
harnesses in personal fall arrest systems. 
To the extent better enforcement of fall 
protection requirements by employers is 
a critical component of protecting 
employees in aerial lifts, harnesses are 
preferable to body belts. It is not always 
possible to detect from the ground 
whether an employee is wearing a body 
belt, but it is relatively easy to 
determine if an employee is wearing a 
body harness (Tr. 972–973). If 
employees initially resist the use of 
body harnesses, as suggested by some 
commenters (see, for example, Exs. 

0174, 0200, 0219), employers must be 
proactive in communicating the need 
for, and ensuring the use of, the 
required equipment. 

The Agency concludes that the use of 
a 0.9-meter shock-absorbing lanyard 
with a body belt, as proposed by the tree 
trimming industry, is not an adequate 
substitute for the use of a harness in a 
fall arrest system. OSHA has not been 
persuaded to abandon its finding in the 
Subpart M rulemaking that body belts 
present unacceptable risks in fall arrest 
situations and should be prohibited as 
components of fall arrest equipment. 
OSHA is adopting in the final rule the 
requirement proposed in paragraph 
(b)(1) that personal fall arrest equipment 
meet Subpart M of Part 1926. This 
provision appears in final 
§ 1926.954(b)(1)(i). 

ULCC noted what it perceived as an 
implied, but unstated, revision in the 
proposal to the provisions contained in 
the general industry aerial lift standard 
(§ 1910.67(c)(2)(v)) requiring employees 
working in aerial lifts to use body belts 
and lanyards. (See, for example, Ex. 
0174.) 

In the preamble to the proposal, 
OSHA explained that it was relying on 
the provisions in the aerial lift standards 
to establish the employer’s duty to 
provide fall protection for employees, 
but that Subpart M would govern the 
criteria fall arrest equipment must meet 
(70 FR 34850). In other words, for work 
covered by this rule, body belts would 
not be permitted in personal fall arrest 
systems. The ULCC commented: 
‘‘OSHA’s suggestion that [the aerial lift 
standard] describes only the ‘duty’ to 
use fall protection rather than the kind 
of fall protection, respectfully, is a 
makeweight’’ (Ex. 0502). 

In light of ULCC’s comments, the 
Agency is concerned that some 
employers reading the final rule may 
mistakenly assume that the body belts 
required by §§ 1910.67(c)(2)(v) and 
1926.453(b)(2)(v) remain acceptable for 
use in personal fall arrest systems. In 
addition, the Agency wants to make it 
clear in the final rule that work- 
positioning equipment is unacceptable 
from the horizontal working surface of 
an aerial lift. Employees working from 
aerial lifts covered by the final rule must 
be protected using either a fall restraint 
system or a personal fall arrest system. 
Therefore, OSHA is adding a provision 
in final §§ 1910.269(g)(2)(iv)(C)(1) and 
1926.954(b)(3)(iii)(A) providing that 
employees working from aerial lifts be 
protected with a fall restraint system or 
a personal fall arrest system and that the 
provisions of the aerial lift standards 
requiring the use of body belts and 
lanyards do not apply. This provision 

clearly states the requirement contained 
in the proposal. As a consequence of 
this change, the final rule does not 
include the text in Note 1 to proposed 
§ 1910.269(g)(2)(iii)(C) and Note 1 to 
proposed § 1926.954(b)(3)(iii) referring 
to fall protection for aerial lifts or 
referencing the general industry and 
construction standards on aerial lifts. 
(The corresponding notes in the final 
rule are Note 1 to 
§ 1910.269(g)(2)(iv)(C)(2) and 
(g)(2)(iv)(C)(3) and Note 1 to 
§ 1926.954(b)(3)(iii)(B) and (b)(3)(iii)(C).) 

OSHA is adopting revised 
requirements for work-positioning 
equipment in § 1926.954(b)(2).116 
Section 1926.959 of existing Subpart V 
contains requirements for body belts, 
safety straps,117 and lanyards.118 This 
equipment was traditionally used as 
both work-positioning equipment and 
fall arrest equipment in the maintenance 
and construction of electric power 
transmission and distribution 
installations. However, fall arrest 
equipment and work-positioning 
equipment present significant 
differences in the way they are used and 
in the forces they place on an 
employee’s body. With fall arrest 
equipment, an employee has freedom of 
movement within an area restricted by 
the length of the lanyard or other device 
connecting the employee to the 
anchorage. In contrast, and as explained 
earlier, work-positioning equipment is 
used on a vertical surface to support an 
employee in position while he or she 
works. The employee ‘‘leans’’ into this 
equipment so that he or she can work 
with both hands free. If a fall occurs 
while an employee is wearing fall arrest 
equipment, the employee will free fall 
up to 1.8 meters (6 feet) before the slack 
is removed and the equipment begins to 
arrest the fall. In this case, the fall arrest 
forces can be high, and they need to be 
spread over a relatively large area of the 
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119 ASTM F887–12e1 uses the term ‘‘adjustable 
positioning lanyards’’ for equipment used as part of 
certain positioning devices. OSHA treats these 
lanyards as ‘‘positioning straps’’ under the final 
rule. 

body to avoid injury to the employee. 
Additionally, the velocity at which an 
employee falls can reach up to 6.1 
meters per second (20 feet per second). 
Work-positioning equipment is 
normally used to prevent a fall from 
occurring in the first place. If the 
employee slips and if the work- 
positioning equipment is anchored, the 
employee will only fall a short distance 
(no more than 0.6 meters (2 feet) under 
paragraph (b)(3)(iv) of final § 1926.954). 
This distance limits the forces on the 
employee and the maximum velocity of 
a fall. Additionally, because of the way 
the equipment is used, the employee 
should not be free falling. Instead, the 
work-positioning equipment will be 
exerting some force on the employee to 
stop the fall, thereby further limiting the 
maximum force and velocity. As long as 
the employee is working on a vertical 
surface, the chance of an employee 
using work-positioning equipment 
falling out of, or being suspended at the 
waist in, a body belt is extremely low. 

In the final rule, OSHA is applying 
requirements to personal fall arrest 
systems that differ from the 
requirements that apply to work- 
positioning equipment. As discussed 
previously, personal fall arrest systems 
must meet subpart M of part 1926, as 
required by paragraph (b)(1)(i), 
supplemented by the requirement in 
final paragraph (b)(1)(ii) that the 
equipment withstand exposure to 
electric arcs. Work-positioning 
equipment must meet the requirements 
contained in paragraph (b)(2) of the final 
rule. Employers engaged in electric 
power transmission and distribution 
work may use the same equipment for 
fall arrest and for work positioning 
provided the equipment meets both sets 
of requirements. In fact, as noted in the 
preamble to the proposal, several 
manufacturers market combination body 
harness-body belt equipment, which can 
be used as fall arrest systems by 
employees working on horizontal 
surfaces or as work-positioning systems 
supporting employees working on 
vertical surfaces (70 FR 34850). 

Paragraph (b)(2) of the final rule is 
based on existing § 1926.959 and ASTM 
F887–04, Standard Specifications for 
Personal Climbing Equipment, which 
was the latest edition of the national 
consensus standard applicable to work- 
positioning equipment when OSHA 
developed the proposed rule (Ex. 0055). 
Although OSHA is adopting 
requirements derived from the ASTM 
standard, the final rule is written in 
performance-oriented terms. Detailed 
specifications contained in the ASTM 
standard, which do not directly impact 
the safety of employees, were not 

included in the final rule. The Agency 
believes that this approach will retain 
the protection for employees afforded by 
the ASTM standard, while giving 
employers flexibility in meeting the 
OSHA standard and accommodating 
future changes in the ASTM standard 
without needing to change the OSHA 
standard. This is similar to the approach 
OSHA took in final § 1926.97, discussed 
previously. 

While the ASTM standard does not 
cover lanyards, paragraph (b)(2), as 
proposed, would have applied many of 
the requirements based on the ASTM 
standard to lanyards. Existing 
§ 1926.959 imposes the same basic 
requirements on lanyards. 

OSHA requested comment on 
whether any of the proposed 
requirements for work-positioning 
equipment should not be applicable to 
lanyards. Some commenters supported 
the Agency’s proposal. (See, for 
example, Exs. 0211, 0230.) For instance, 
IBEW stated: 

[L]anyards used for fall protection for 
electric power transmission and distribution 
work [already] meet the requirements of 
ASTM F887–04. Therefore these 
requirements, as proposed, should be 
applicable to lanyards used for work 
positioning equipment. [Ex. 0230] 

However, Buckingham Manufacturing 
Company, a manufacturer of work- 
positioning equipment used by line 
workers, opposed the application of 
some of the proposed requirements for 
work-positioning equipment to 
lanyards: 

Buckingham Mfg. recommends including a 
section on lanyards to remove requirements 
outlined in the referenced sections that are 
not applicable to lanyards such as: (b)(2)(vii) 
and including at least criteria such as 
strength requirements for the rope or 
webbing used to manufacture . . . a lanyard, 
the minimum number of rope tucks for rope 
lanyards, the length of stitching for turnover 
at ends of web lanyards, stitching used be of 
a contrasting color to facilitate visual 
inspection, etc. [Ex. 0199] 

ASTM F887–04 refers to the straps 
used with work-positioning equipment 
as ‘‘positioning straps,’’ not lanyards.119 
That consensus standard uses the term 
‘‘lanyard’’ only with respect to personal 
fall arrest equipment. In addition, 
subpart M uses the term ‘‘lanyard’’ only 
in the requirements applicable to 
personal fall arrest systems in 
§ 1926.502(d). However, existing 
§ 1926.959 applies to ‘‘body belts, safety 
straps, and lanyards’’ used for either 

work positioning or fall arrest. Because 
the term ‘‘lanyard’’ is most typically 
used with reference to fall arrest 
equipment, OSHA is concerned that 
using that term in requirements for 
work-positioning equipment could lead 
employers or employees to believe that 
work-positioning equipment is 
acceptable for use in fall arrest 
situations, for example, when an 
employee is working from a horizontal 
surface. For these reasons, OSHA 
decided to use the term ‘‘positioning 
strap’’ instead of lanyard in final 
paragraph (b)(2) to describe the strap 
used to connect a body belt to an 
anchorage in work-positioning 
equipment. Thus, any strap used with 
work-positioning equipment is a 
‘‘positioning strap’’ for the purposes of 
paragraph (b)(2). This language also 
should address Buckingham 
Manufacturing’s concerns that some of 
the proposed requirements were 
inapplicable to lanyards. The Agency 
believes that Buckingham 
Manufacturing’s comment was referring 
to lanyards used with personal fall 
arrest systems, which OSHA recognizes 
may not meet all of the requirements for 
positioning straps in final 
§ 1926.954(b)(2). Paragraph (b)(2)(vii) 
contains specifications for positioning 
straps that are essential to electric 
power generation, transmission, and 
distribution work, including 
requirements for electrical performance, 
strength, and flame resistance (Ex. 
0055). Lanyards, which are used with 
personal fall arrest systems, have to 
meet appropriate strength and, if 
necessary, arc-resistance requirements 
under subpart M and final 
§ 1926.954(b)(1)(ii). 

Paragraph (b)(2)(i), which is being 
adopted without substantive change 
from the proposal, requires hardware for 
body belts and positioning straps to be 
made from drop-forged steel, pressed 
steel, formed steel, or equivalent 
material. This hardware also must have 
a corrosion-resistant finish. Surfaces 
must be smooth and free of sharp edges. 
These requirements ensure that the 
hardware is durable, strong enough to 
withstand the forces likely to be 
imposed, and free of sharp edges that 
could damage other parts of the work- 
positioning equipment. These 
requirements are equivalent to existing 
§ 1926.959(a)(1), except that the existing 
standard does not permit hardware to be 
made of any material other than drop- 
forged or pressed steel. Although ASTM 
F887–04 requires hardware to be made 
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120 The current edition of this standard, ASTM 
F887–12e1, also requires hardware to be made from 
drop-forged steel in Section 15.4.1.1. 

121 These requirements are also contained in the 
latest edition, ASTM F887–12e1, in Sections 14.2.1 
and 15.2.1.1. 

122 These requirements are also contained in the 
latest edition, ASTM F887–12e1, in Sections 14.2.2 
and 15.2.1.2. 

123 The dielectric and leakage-current tests 
required by these paragraphs involve attaching 
electrodes to the fall protection equipment, 
applying a test voltage across the electrodes, and 
checking for deterioration (in the case of the 
dielectric test) or measuring leakage current (in the 
case of the leakage-current test). ASTM F887–12e1 
includes test methods for these two tests. 

of drop-forged steel,120 OSHA explained 
in the preamble to the proposal that, 
while the drop-forged steel process 
produces hardware that more uniformly 
meets the required strength criteria and 
will retain its strength over a longer 
period than pressed or formed steel, it 
is possible for other processes to 
produce hardware that is equivalent in 
terms of strength and durability (70 FR 
34851). Paragraphs (d)(1) and (e)(3) of 
§ 1926.502 already permit ‘‘connectors’’ 
(that is, ‘‘hardware’’ as that term is used 
in this final rule) to be made of 
materials other than drop-forged or 
pressed steel. 

OSHA invited comments on whether 
alternative materials would provide 
adequate safety to employees. Most 
commenters responding to this issue 
supported the proposed language 
accepting the use of equivalent 
materials. (See, for example, Exs. 0126, 
0162, 0173, 0175, 0186, 0230.) For 
instance, Ms. Salud Layton of the 
Virginia, Maryland & Delaware 
Association of Electric Cooperatives 
commented: 

We support the flexibility OSHA [is] 
offering in this area. Allowing hardware to be 
made of material other than drop-forged or 
pressed steel allows for potential alternatives 
to be evaluated for use. Other material, 
however, must meet the strength and 
durability criteria of drop-forged or pressed 
steel materials. [Ex. 0175] 

Other commenters supported the 
proposal because it would permit the 
use of alternative materials that might 
be developed in the future (Exs. 0162, 
0186, 0230). Mr. Daniel Shipp with 
ISEA commented that the ‘‘use of non- 
ferrous materials, including high-tensile 
aluminum with [a] protective anodize 
coating, is common’’ and noted that 
there are ‘‘criteria [available] for 
evaluating the equivalence between 
forged alloy steel and other materials’’ 
(Ex. 0211). 

Although OSHA received no outright 
opposition to the proposal, ASTM 
Committee F18 on Electrical Protective 
Equipment for Workers, the committee 
responsible for developing ASTM F887, 
submitted the following statement from 
Mr. Hans Nichols, P.E., Metallurgical 
Consulting: 

My opinion is that forgings are superior to 
stampings. The principal advantage of 
forgings is control of grain direction to match 
the part geometry. The grain direction of a 
stamping will be oriented transverse to the 
part in some areas. Since the mechanical 
properties, i.e.—yield strength and impact 
strength, are lower in the transverse 

direction, this area of the part would be a 
weak point. [Ex. 0148] 

OSHA agrees that some materials 
have advantages over others and expects 
that manufacturers typically base their 
design decisions on factors such as 
these. However, the fact that forgings 
may result in more uniform strength 
throughout a material than stampings is 
not relevant to the overall strength of 
hardware. It is the area of least strength 
that determines whether hardware has 
sufficient overall strength, and the 
design-test requirements in the final 
rule (discussed later in this section of 
the preamble) ensure that hardware, and 
the entire work-positioning system, are 
sufficiently strong. In other words, the 
testing requirements in the rule ensure 
that the weakest part of the weakest 
piece of the system will not fail under 
conditions likely to be encountered 
during use. In addition, the final rule 
requires that the hardware be made of 
material that has strength and durability 
equivalent to that of drop-forged, 
pressed, or formed steel, materials used 
successfully for work-positioning 
equipment for decades. Therefore, 
OSHA is including paragraph (b)(2)(i) in 
the final rule substantially as proposed. 

Paragraph (b)(2)(ii), which is being 
adopted without substantive change 
from the proposal, requires buckles to 
be capable of withstanding an 8.9- 
kilonewton (2,000-pound-force) tension 
test with a maximum permanent 
deformation no greater than 0.4 
millimeters (0.0156 inches). This 
requirement, which also can be found in 
existing § 1926.959(a)(2), will ensure 
that buckles do not fail if a fall occurs. 

Paragraph (b)(2)(iii), which is being 
adopted without substantive change 
from the proposal, requires that D rings 
be capable of withstanding a 22- 
kilonewton (5,000-pound-force) tensile 
test without cracking or breaking. (A D 
ring is a metal ring in the shape of a 
‘‘D.’’ See Figure 2, which shows a 
snaphook and a D ring.) This provision, 
which is equivalent to existing 
§ 1926.959(a)(3), will ensure that D rings 
do not fail if a fall occurs. 

Paragraph (b)(2)(iv), which is being 
adopted without substantive change 
from the proposal, is equivalent to 
existing § 1926.959(a)(4) and requires 
snaphooks to be capable of withstanding 
a 22-kilonewton (5,000-pound-force) 
tension test without failure. A note 
following this provision indicates that 
distortion of the snaphook sufficient to 
release the keeper is considered to be 
tensile failure. The language of the note 
in the final rule was revised from the 
proposal to make it clear that such 
distortion is only one form of failure. 

The snaphook breaking completely is a 
more obvious failure not mentioned in 
the note. 

Paragraph (b)(2)(v), which is being 
adopted without change from the 
proposal, prohibits leather or leather 
substitutes from being used alone as a 
load-bearing component of a body-belt 
and positioning-strap assembly. This is 
a new requirement for Subpart V and 
was derived from ASTM F887–04, 
Sections 14.2.1 and 15.2.1.121 The 
requirement is necessary because 
leather and leather substitutes do not 
retain their strength as they age. Because 
this loss in strength is not always easy 
to detect by visual inspection, it can 
lead to failure under fall conditions. 

Paragraph (b)(2)(vi), which is being 
adopted without substantive change 
from the proposal, requires that plied 
fabric used in positioning straps and in 
load-bearing portions of body belts be 
constructed so that no raw edges are 
exposed and the plies do not separate. 
This new requirement, which also is 
based on ASTM F887–04, in this 
instance, Sections 14.2.2 and 15.2.2, 
will prevent plied fabric from 
separating, which could cause it to fail 
under fall conditions.122 

Although work-positioning 
equipment used in electric power 
transmission and distribution work is 
not to be used as insulation from live 
parts, positioning straps could come 
into accidental contact with live parts 
while an employee is working. Thus, 
OSHA deems it important for this 
equipment to provide a specified level 
of insulation. Accordingly, the Agency 
proposed, in paragraphs (b)(2)(vii)(A) 
and (b)(2)(vii)(B), to require positioning 
straps to be capable of passing dielectric 
and leakage current tests.123 Similar 
requirements are found in existing 
§ 1926.959(b)(1). The voltages listed in 
the proposed paragraphs were 
alternating current. A note following 
proposed paragraph (b)(2)(vii)(B) 
indicated that equivalent direct current 
tests also would be acceptable. 

In the preamble to the proposed rule, 
OSHA explained that ASTM F887–04 
did not require positioning straps to 
pass a withstand-voltage test (70 FR 
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124 The preamble to the proposal asked 
specifically about the withstand test requirement 
proposed in paragraph (b)(2)(vii)(A); however, most 
commenters responded to the question of whether 
there is a need to perform electrical tests on 
positioning straps (the withstand test and the 
leakage test proposed in paragraph (b)(2)(vii)(B)). 

125 These requirements are also contained in the 
latest edition, ASTM F887–12e1, in Section 15.3.2 
and 15.3.3. 

126 This requirement is also contained in the 
latest edition, ASTM F887–12e1, in Section 15.3.4. 

34851). Instead, the consensus standard 
stated in a note that the fabric used in 
the positioning straps must pass a 
withstand-voltage test. The Agency 
invited comment on whether 
performing electrical tests on 
positioning straps is necessary for 
employee safety in electric transmission 
and distribution work (that is, whether 
the requirements proposed in 
paragraphs (b)(2)(vii)(A) and 
(b)(2)(vii)(B) were necessary).124 A 
number of commenters responded to 
this question. Some commenters 
supported OSHA’s proposal. (See, for 
example, Exs. 0148, 0230.) For instance, 
IBEW explained: 

Positioning straps should offer a minimum 
level of insulation in the event [the] strap 
comes in contact with energized parts. The 
manufacturing specifications from ASTM 
F887–04 do not ensure the positioning strap 
actually offers any level of insulation. As 
stated in the proposal, the ASTM 
requirements only require the fabric used to 
make the strap be tested for leakage current. 
Other products used [in] the manufacture of 
the strap could . . . jeopardize the electrical 
[insulation] integrity of the fabric. Therefore, 
the leakage current of the finished product 
will not be known without a separate test. 
[Ex. 0230] 

ASTM commented that ‘‘requirements 
in ASTM F887 04 for leakage current 
and withstand testing of the positioning 
strap material in Sections 15.3.1 and 
15.3.1—Note 2 are adequate for the 
performance of the positioning strap’’ 
(Ex. 0148). The organization 
recommended that the ASTM language 
‘‘be repeated in the Final 1926.954, or 
incorporated by reference’’ (id.). 

Other commenters did not see a need 
to perform electrical tests on positioning 
straps. (See, for example, Exs. 0162, 
0173, 0186, 0219.) For instance, Mr. 
Anthony Ahern with Ohio Rural 
Electric Cooperatives argued: ‘‘Given the 
environment these devices will be used 
in, within 5 minutes of being used the 
first time they will probably have 
enough dirt and wood preservative 
ground into them that they couldn’t 
pass such a test again’’ (Ex. 0186). He 
also noted that this equipment has been 
in service for years and he is not aware 
of any accidents that have occurred due 
to the breakdown of a positioning strap 
(id.). Mr. Allen Oracion with Energy 
United EMC maintained that 
positioning straps will be separated 
from energized parts by at least the 

minimum approach distance, making 
withstand tests unnecessary (Ex. 0219). 

OSHA believes that requiring 
positioning straps to be capable of 
passing the electrical tests in proposed 
§ 1926.954(b)(2)(vii)(A) and (b)(2)(vii)(B) 
will provide an additional measure of 
protection to employees if a conductor 
or other energized part slips and lands 
on the strap or if the strap slips from the 
employee’s hand and lands on an 
energized part. In response to Mr. 
Oracion’s comment, the Agency notes 
that the minimum approach distance 
will not always protect employees 
exposed to electric-shock hazards. For 
example, minimum approach distances 
do not apply to conductors on which 
work is being performed by employees 
using rubber insulating gloves (as 
explained under the discussion of 
§ 1926.960(c)(1) of the final rule). The 
proposed withstand- and leakage-testing 
requirements will confirm that the 
fabric used in the manufacture of the 
strap will provide insulation from 
electrical contact and that the 
manufacturing process that created the 
strap did not compromise the fabric’s 
insulating properties. Although the 
equipment may become contaminated 
during use, as noted by Mr. Ahern, the 
inspection requirements in 
§ 1926.954(b)(3)(i) of the final rule 
(discussed later in this section of the 
preamble) will ensure that any 
contamination that can affect the 
insulating properties of the equipment 
will be identified and removed. In 
addition, any contamination will 
normally be on the portion of the 
positioning strap in contact with a pole; 
the remaining portion of the strap will 
still provide a measure of protection. 

The testing requirements in final 
paragraphs (b)(2)(vii)(A) and 
(b)(2)(vii)(B) are also equivalent to the 
tests required by ASTM F887–12e1 
(Section 15.3.1 and Note 2). It is not 
clear why ASTM included the 
requirement that positioning straps pass 
a withstand test in a note rather than in 
the rule itself. OSHA is including the 
requirement that positioning straps be 
capable of passing a withstand test in 
the text of final § 1926.954(b)(2)(vii)(A) 
to make it clear that this provision is 
mandatory. The Agency believes that 
straps currently being manufactured and 
used usually meet the final provisions. 
There is no evidence in the rulemaking 
record that current positioning straps do 
not meet these requirements. Therefore, 
OSHA is including paragraphs 
(b)(2)(vii)(A) and (b)(2)(vii)(B) in the 
final rule as proposed. 

Paragraphs (b)(2)(vii)(C) and 
(b)(2)(vii)(D), which are being adopted 
without substantive change from the 

proposal, contain new requirements for 
positioning straps to be capable of 
passing tension tests and buckle-tear 
tests. These tests are based on ASTM 
F887–04, sections 15.3.2 and 15.3.3, and 
will ensure that individual parts of 
positioning straps have adequate 
strength and will not fail during a 
fall.125 

Paragraph (b)(2)(vii)(E) requires 
positioning straps to be capable of 
passing a flammability test (described in 
Table V–1). This requirement, and the 
test in Table V–1, are based on ASTM 
F887–04, Section 15.3.4.126 If an electric 
arc occurs while an employee is 
working, the work-positioning 
equipment must be capable of 
supporting the employee in case he or 
she loses consciousness. It is 
particularly important for the 
positioning strap to be resistant to 
igniting, because, once ignited, it would 
quickly lose its strength and fail. 

Mr. Pat McAlister with Henry County 
REMC questioned the ‘‘value in the 
proposed arc testing requirement’’ 
because his company was ‘‘not aware of 
any situation where exposure to thermal 
energy has contributed to failure of’’ 
positioning straps (Ex. 0210). 

OSHA responds that, although 
paragraph (b)(2)(vii)(E) will help ensure 
that positioning straps do not fail if an 
electric arc occurs, the standard just 
requires positioning straps to be capable 
of passing a flammability test; the 
standard does not require electric-arc 
testing. As noted later in the discussion 
of § 1926.960(g) of the final rule, electric 
power generation, transmission, and 
distribution work exposes employees to 
hazards from electric arcs. Paragraph 
(b)(2)(vii)(E) of § 1926.954 protects 
against some of those hazards, including 
ignition of the positioning strap, which 
could lead to failure of the strap and 
burns to the employee. ASTM F887 has 
required positioning straps to be capable 
of passing a flammability test since 
1988, so the Agency is not surprised 
that Mr. McAlister is not aware of 
failures of positioning straps in electric- 
arc exposures. Having ASTM adopt a 
requirement for positioning straps to 
pass a flammability test is evidence that 
the consensus of industry opinion is 
that such testing is necessary. Therefore, 
OSHA is including paragraph 
(b)(2)(vii)(E) in the final rule as 
proposed. (OSHA, however, has made 
nonsubstantive, clarifying changes to 
final Table V–1.) 
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127 Section 14.3.1 in ASTM F887–12e1 contains 
an identical requirement. 

128 Existing § 1926.959(b)(3) also requires the 100- 
millimeter (4-inch) section of the body belt in the 
middle of the back to be free of tool loops and other 
attachments. This portion of the existing paragraph 
is retained as § 1926.954(b)(2)(ix) in the final rule, 
as described previously. 

Paragraph (b)(2)(viii), which is being 
adopted without substantive change 
from the proposal, requires the cushion 
part of a body belt to be at least 76 
millimeters (3 inches) wide, with no 
exposed rivets on the inside. This 
requirement is equivalent to existing 
§ 1926.959(b)(2)(i) and (ii). 

Existing § 1926.959(b)(2)(iii), which 
requires the cushion part of the body 
belt to be at least 0.15625 inches thick 
if made of leather, was omitted from the 
final rule. The strength of the body belt 
assembly, which this existing provision 
addresses, is now adequately addressed 
by the performance-based strength 
criteria specified in final 
§ 1926.954(b)(2)(xii) (discussed later in 
this section of the preamble). 
Additionally, as noted previously, load- 
bearing portions of the body belt may no 
longer be constructed of leather alone 
under paragraph (b)(2)(v) of the final 
rule. 

Paragraph (b)(2)(ix), which is being 
adopted without substantive change 
from the proposal, requires that tool 
loops on a body belt be situated so that 
the 100 millimeters (4 inches) at the 
center of the back of the body belt 
(measured from D ring to D ring) are free 
of tool loops and other attachments. 
OSHA based this requirement on ASTM 
F887–04, Section 14.4.3, which is 
similar to existing § 1926.959(b)(3). This 
requirement will prevent spine injuries 
to employees who fall onto their backs 
while wearing a body belt, which could 
happen to an employee walking on the 
ground before or after climbing a pole. 

Existing § 1926.959(b)(2)(iv) requires 
body belts to contain pocket tabs for 
attaching tool pockets. ASTM F887–04 
also contained a requirement that body 
belts have pocket tabs. In the proposal, 
OSHA stated that it did not consider 
provisions regarding pocket tabs to be 
necessary for the protection of 
employees; the Agency believed that 
these requirements ensured that body 

belts were suitable as tool belts, but did 
not contribute significantly to the safety 
of employees (70 FR 34851). 

ASTM Committee F18 on Electrical 
Protective Equipment for Workers 
clarified the purpose of the 
requirements for pocket tabs in the 
consensus standard as follows: 

[Pocket tabs are] addressed in ASTM F887– 
04, Section 14.4.1[127] as follows: ‘‘The belt 
shall have pocket tabs extending at least 11⁄2″ 
(3.8 cm) down, and with the point of 
attachment at least 3 in. (7.6 cm) back of the 
inside of the circle dee rings on each side for 
the attachment of pliers or tool pockets. On 
shifting dee belts, the measurement for 
pocket tabs shall be taken when the dee ring 
section is centered.’’ 

* * * * * 
The primary reason for the specific 

placement of these pocket tabs is to assist in 
eliminating the interference of tools being 
carried on the belt with the proper 
engagement of a positioning strap snaphook 
into the body belt dee ring. 

Therefore, this detail is important for the 
safety of employees using these body belts. 
[Ex. 0148] 

The committee recommended that 
OSHA either adopt the ASTM language 
or incorporate it by reference. 

OSHA does not believe that pocket 
tabs are a hazard. The tabs are flush 
with the body belt and extend down 
from it. They do not interfere with the 
attachment of snaphooks to the D rings. 
OSHA agrees that tool pockets fastened 
to the tabs, or the tools in those pockets, 
could interfere under certain conditions. 
For example, a large tool or pocket 
could interfere with the attachment of 
snaphooks and D rings even with the 
tabs positioned as required by the 
consensus standard. The Agency 
believes that this hazard is better 
addressed by the general requirement in 
final paragraph (b)(3)(i) (discussed later 
in this section of the preamble) that 
work-positioning equipment be 

inspected to ensure that it is in safe 
working condition before use. In 
addition, the ASTM committee did not 
explain why tabs are necessary in the 
first place. Therefore, OSHA is not 
adopting the committee’s 
recommendation to add the ASTM 
requirement on pocket tabs in the final 
rule. 

Existing § 1926.959(b)(3) permits a 
maximum of four tool loops on body 
belts. As explained in the preamble to 
the proposal, OSHA does not believe 
that this provision is necessary for the 
protection of employees (70 FR 34851). 
Like existing § 1926.959(b)(2)(iv), this 
requirement ensures only that body 
belts are suitable as tool belts. OSHA 
received no comments on the proposed 
removal of this requirement, and the 
final rule removes this requirement from 
subpart V.128 

Paragraph (b)(2)(x), which is being 
adopted without change from the 
proposal, requires copper, steel, or 
equivalent liners to be used around the 
bars of D rings. This provision, which 
duplicates existing § 1926.959(b)(4), will 
prevent wear between the D ring and the 
body belt fabric. Such wear could 
contribute to failure of the body belt 
during use. 

In paragraph (b)(2)(xi), OSHA 
proposed that snaphooks used as part of 
work-positioning equipment be of the 
locking type. A snaphook has a keeper 
designed to prevent the D ring to which 
it is attached from coming out of the 
opening of the snaphook. (See Figure 1.) 
However, if the design of the snaphook 
is not compatible with the design of the 
D ring, the D ring can roll around, press 
open the keeper, and free itself from the 
snaphook. (See Figure 2.) 
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129 Descriptions of these two accidents can be 
viewed at: http://www.osha.gov/pls/imis/
accidentsearch.accident_
detail?id=922336&id=14340061. 

For many years, ASTM F887 had a 
requirement that snaphooks be 
compatible with the D rings with which 
they were used. Even with this 
requirement, however, accidents 
resulting from snaphook roll-outs still 
occurred. As OSHA explained in the 
preamble to the proposal, several factors 
account for this condition (70 FR 
34852). First, while one manufacturer 
can (and most do) thoroughly test its 
snaphooks and its D rings to ensure 
‘‘compatibility,’’ no manufacturer can 
test its hardware in every conceivable 
combination with other manufacturers’ 
hardware, especially since some models 
of snaphooks and D rings are no longer 
manufactured. While an employer might 
be able to test all of the different 
hardware combinations with its existing 
equipment, the employer normally does 
not have the expertise necessary to 
conduct such tests in a comprehensive 
manner. Second, snaphook keepers can 
be depressed by objects other than the 
D rings to which they are attached. For 
example, a loose guy (a support line) 
could fall onto the keeper while an 
employee is repositioning himself or 
herself. This situation could allow the D 
ring to escape from the snaphook, and 
the employee would fall as soon as he 
or she leaned back into the work- 
positioning equipment. The locking- 
type snaphooks OSHA proposed to 
require will not open unless employees 
release the locking mechanisms. 

A few commenters objected to the 
requirement for locking snaphooks, 

maintaining that existing pole straps 
with nonlocking snaphooks have been 
used safely and effectively for many 
years. (See, for example, Exs. 0210, 
0225.) Mr. Jonathan Glazier with the 
National Rural Electric Cooperative 
Association (NRECA) questioned the 
safety benefits of locking snaphooks, 
commenting: 

Is the cost of replacing the thousands of 
non-locking snaphooks in use today 
outweighed by the benefit? Certainly workers 
are familiar with the rudimentary technology 
presented by non-locking snaphooks, so the 
danger they present is low. [Ex. 0233] 

A majority of the rulemaking 
participants who commented on this 
issue agreed that the proposed 
requirement for locking snaphooks was 
justified. (See, for example, Exs. 0167, 
0169, 0213; Tr. 579.) For instance, 
Quanta Services commented that ‘‘the 
current requirement [to use] snaphooks 
compatible with the particular D rings 
with which they are used is not 
sufficient because accidents from 
snaphook rollover still occur’’ and 
agreed with OSHA that the proposal to 
require locking snaphooks ‘‘will provide 
greater protection’’ (Ex. 0169). 

Snaphook rollout is a recognized 
hazard, as indicated by updated 
requirements in the consensus standard. 
The ASTM committee believed that the 
former requirement for compatibility 
between snaphooks and D rings was 
inadequate to protect employees; thus, 
the committee included a requirement 
for locking snaphooks in ASTM F887– 

04 (Ex. 0055). Evidence in the record 
indicates that the committee was 
correct; one exhibit showed that two 
workers were killed when the 
snaphooks they were using apparently 
rolled out (Ex. 0003).129 OSHA 
considered the record on this issue and 
concluded that the proposed 
requirement for locking snaphooks is 
justified; therefore, the Agency is 
including the proposed provision in the 
final rule. 

Mr. Lee Marchessault with Workplace 
Safety Solutions recommended that the 
term ‘‘double locking type’’ be used 
rather than ‘‘locking type’’ (Ex. 0196; Tr. 
579). His comment addressed the 
reference to locking snaphooks in 
proposed paragraph (b)(3)(vi) (discussed 
later in this section of the preamble), 
but, because paragraph (b)(2)(xi) 
contains the requirement that 
snaphooks on positioning straps be of 
the locking type, his comment applies 
equally here. 

The devices specified in the standard 
are ‘‘locking snaphooks.’’ They are also 
known as ‘‘double-locking snaphooks.’’ 
However, this latter term is a misnomer. 
There is only a single locking 
mechanism. The keeper, which ‘‘keeps’’ 
the snaphook on the D ring, is not self- 
locking. Consequently, these devices are 
correctly known as ‘‘locking 
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130 In proposed paragraphs (b)(2)(xi)(B) and 
(b)(2)(xi)(C), the metric units were not equal to the 
English units. The metric units were corrected in 
the final rule. 

131 These requirement are also contained in the 
latest edition, ASTM F887–12e1, in Section 15.4.2.1. 

snaphooks,’’ and OSHA is using this 
term in the final rule. 

In issuing the proposal, OSHA 
recognized that there might be 
thousands of existing nonlocking 
snaphooks currently in use and 
requested comment on whether it 
should phase in the requirement for 
locking snaphooks for older equipment 
or allow employers to continue using 
existing equipment that otherwise 
complies with the standard until it 
wears out and must be replaced. 

Several commenters recommended 
grandfathering existing equipment and 
requiring that only newly purchased 
positioning straps be equipped with 
locking snaphooks. (See, for example, 
Exs. 0162, 0175, 0210, 0224, 0225, 0227, 
0233.) For instance, the Virginia, 
Maryland & Delaware Association of 
Electric Cooperatives commented: 

[G]randfathering existing equipment for 
those companies that have not started 
utilizing locking snap-hooks is prudent. For 
companies currently using older equipment, 
the requirement should be that as the older 
equipment is phased out or worn out, new 
equipment must be the locking snap-hook 
type. [Ex. 0175] 

In addition, Mr. Glazier with NRECA 
was concerned that requiring an 
immediate switch to locking snaphooks 
could lead to a shortage of compliant 
equipment (Ex. 0233). 

Other commenters argued that there 
should be little or no phase-in period 
because nonlocking snaphooks have not 
been available for over 10 years and 
because employees would be left at risk. 
(See, for example, Exs. 0148, 0199, 
0212.) TVA commented that it had 
‘‘prohibited nonlocking snaphooks for a 
number of years’’ before OSHA’s 
proposal (Ex. 0213). The Southern 
Company and ASTM Committee F18 
recommended a phase-in period of no 
more than 12 months (Exs. 0148, 0212). 
Buckingham Manufacturing Company 
recommended a phase-in period of no 
more than 3 months (Ex. 0199). 

According to the ASTM committee, 
manufacturers stopped producing 
nonlocking snaphooks before 1998 (Ex. 
0148). In addition, evidence in the 
record indicates that the average useful 
life of a body belt or body harness is 5 
years (Ex. 0080). The Agency believes 
that the useful life of positioning straps 
(to which snaphooks are affixed) also is 
approximately 5 years because they are 
made from the same materials and are 
subject to the same conditions of use. 
Thus, any nonlocking snaphooks still 
remaining in use are substantially 
beyond their expected useful life and 
are probably in need of replacement. In 
addition, there is evidence in the record 
that the vast majority of positioning 

straps in use already have locking 
snaphooks. Mr. James Tomaseski of 
IBEW testified that, based on a survey 
of the union’s members, 80 percent of 
electric utilities and contractors 
performing work covered by the final 
rule require the use of locking 
snaphooks (Tr. 976). He also testified 
that locking snaphooks are used even by 
companies that do not require them and 
that there will not be a problem with 
availability (Tr. 975–976). Therefore, 
OSHA concludes that a phase-in period 
of 90 days should be adequate to 
comply with the requirement. 
Compliance with paragraph (b)(2)(xi) is 
required on the effective date of the 
final rule: July 10, 2014. 

OSHA proposed three requirements 
for locking snaphooks to ensure that 
keepers do not open without employees 
intentionally releasing them. First, for 
the keeper to open, a locking 
mechanism would have to be released, 
or a destructive force would have to be 
impressed on the keeper (paragraph 
(b)(2)(xi)(A)). Second, a force in the 
range of 6.7 N (1.5 lbf) to 17.8 N (4 lbf) 
would be required to release the locking 
mechanism (paragraph (b)(2)(xi)(B)). 
Third, with a force on the keeper and 
the locking mechanism released, the 
keeper must be designed not to open 
with a force of 11.2 N (2.5 lbf) or less, 
and the keeper must begin to open 
before the force exceeds 17.8 N (4 lbf) 
(paragraph (b)(2)(xi)(C)).130 These 
requirements are based on ASTM F887– 
04, section 15.4.1.131 Proposed 
paragraph (b)(2)(xi)(C), relating to the 
spring tension on the keeper, was 
equivalent to existing § 1926.959(b)(6). 

Mr. Daniel Shipp with ISEA objected 
to these proposed requirements and 
maintained that the provisions on work- 
positioning equipment should be 
consistent with § 1910.66 (Powered 
platforms for building maintenance), 
Appendix C, and § 1926.502 (Fall 
protection systems criteria and 
practices), commenting: 

Neither of these [existing] standards set 
forth detailed specifications for the forces 
required to actuate the locking and gate 
mechanisms of snaphooks. The determining 
factors that relate most closely to incidents of 
accidental disengagement of a snaphook from 
its connector are (a) the compatibility in size 
and shape of the connecting element, and (b) 
the tensile strength of the gate in the closed 
and locked position, which are fully 
discussed in 1910.66 and 1926.502. It is 
difficult to envision one range of force 

requirements that would apply equally to all 
locking snaphooks because of the wide 
variety of existing and possible snaphook 
designs. 

OSHA should limit its regulation of self- 
closing and self-locking snaphooks to use in 
work positioning applications that follow 
existing fall protection regulations. The 
addition of further restrictive requirements 
will have the effect of possibly eliminating 
otherwise safe and efficient equipment from 
the marketplace without any demonstrable 
improvement in worker safety. [Ex. 0211] 

It is not clear from Mr. Shipp’s 
comment whether he opposes the 
requirement that snaphooks be of the 
locking type. If he does, there is ample 
evidence in the record, as discussed 
previously, to support the adoption of a 
requirement for locking snaphooks. 
Therefore, the Agency will focus on his 
comments relating to the forces used to 
unlock and open keepers. The proposed 
paragraphs ensure the adequacy of the 
locking mechanism by requiring a 
destructive force to open the keeper if 
it is not first unlocked and by specifying 
the minimum force required to open the 
locking mechanism. The proposed 
paragraphs also ensure that the keeper 
does not open unintentionally if the 
locking mechanism is opened 
accidentally (for example, by a loose 
conductor striking it), or if it breaks. 

In addition to specifying minimum 
forces, the proposed paragraphs 
specified the maximum forces necessary 
to open the locking mechanism and the 
keeper when the locking mechanism is 
open. Because this equipment is 
frequently used with rubber insulating 
gloves and leather protectors, employees 
have limited dexterity when they are 
opening and closing keepers (Ex. 0173). 
Snaphook keepers that are too difficult 
to unlock or open by employees wearing 
rubber insulating gloves could interfere 
with connecting a snaphook to a D ring 
and lead to falls. In addition, employees 
develop a rhythm, buckling and 
unbuckling the positioning straps into 
the D rings of their body belts (see, for 
example, 269–Ex. 3–11). Snaphook 
keepers that are too difficult to unlock 
or open will interfere with this rhythm, 
potentially leading to falls. These 
conditions are not present for 
employees working from power 
platforms covered by § 1910.66 or in 
general construction work covered by 
§ 1926.502. 

As noted previously, existing subpart 
V already requires the opening force on 
the keeper to be within the range 
specified in the proposal. Also, the 
inclusion of similar provisions in ASTM 
F887 is evidence that the ASTM 
committee concluded that there is a 
need for the requirements proposed in 
paragraph (b)(2)(xi). For these reasons, 
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132 As noted earlier, existing § 1926.959 covers 
body belts, safety straps, and lanyards as both fall 
arrest and work-positioning equipment. Paragraph 
(b)(2) of final § 1926.954 covers only work- 
positioning equipment. Lanyards, which are used in 
fall arrest and are not covered in final 
§ 1926.954(b)(2), have to be capable of withstanding 
higher forces as required by § 1926.502(d)(9). 

133 ASTM F887–12e1 specifies equivalent test 
procedures and criteria for this equipment. 

OSHA is including paragraphs 
(b)(2)(xi)(A), (b)(2)(xi)(B), and 
(b)(2)(xi)(C) in the final rule as 
proposed. (As previously noted, OSHA 
has corrected the metric units in these 
provisions in the final rule.) 

Mr. Frank Owen Brockman of Farmers 
Rural Electric Cooperative Corporation 
recommended that OSHA prohibit the 
use of any snaphook that requires 
employees to remove gloves before 
opening the snaphook (Ex. 0173). As 
noted earlier, the objective performance 
requirements in paragraph (b)(2)(xi) will 
ensure that snaphooks meeting the 
standard are usable by employees 
wearing rubber insulating gloves and 
leather protectors. The Agency does not 
believe that adding a requirement that 
snaphooks be capable of being opened 
by an employee wearing gloves will 
improve the safety of these devices. 
OSHA believes, however, that 
employers will consider this facet of 
snaphook design when selecting 
positioning straps, if only to minimize 
employee complaints. 

Existing § 1926.959(b)(7) requires 
body belts, safety straps, and lanyards to 
be capable of passing a drop test in 
which a test load is dropped from a 
specific height and the equipment 
arrests the fall. The test consists of 
dropping a 113.4-kg (250-lbm) bag of 
sand a distance of either 1.2 meters (4 
feet) or 1.8 meters (6 feet), for safety 
straps and lanyards, respectively.132 

OSHA explained in the preamble to 
the proposal that ASTM adopted a 
different test in ASTM F887–04 (70 FR 
34853). Under the existing OSHA test, 
the bag of sand can be fitted with the 
body belt in different ways, resulting in 
tests that are not necessarily consistent 
among different testing laboratories. To 
overcome this problem, ASTM 887–04 
adopted a drop test that uses a rigid 
steel mass of a specified design. To 
compensate for differences between a 
rigid mass and the more deformable 
human body, the ASTM standard uses 
a lower test mass, 100 kg (220 lbm), and 
a shorter drop height, 1 meter (39.4 
inches). OSHA proposed to replace the 
drop test in existing § 1926.959(b)(7) 
with a test modeled on the test specified 
in the 2004 ASTM standard.133 

Proposed paragraph (b)(2)(xii)(A) 
would have required the test mass to be 

rigidly constructed of steel or equivalent 
material having a mass of 100 kg (220.5 
lbm). OSHA explained in the proposal 
that this mass was comparable to the 
113.4-kg (250-lbm) bag of sand that must 
be used under the existing OSHA 
standard (70 FR 34853). Even though 
the proposed test mass was lighter than 
a heavy power line worker, OSHA 
explained that the proposed test method 
would place significantly more stress on 
the equipment than an employee of the 
same mass because the test drop was 
greater than the maximum permitted 
free-fall distance and because the test 
mass was rigid (id.). 

Proposed paragraphs (b)(2)(xii)(B) and 
(b)(2)(xii)(C) specified the means used to 
attach body belts and positioning straps 
during testing. These provisions would 
ensure that the work-positioning 
equipment being tested was properly 
attached to the test apparatus. 

Proposed paragraph (b)(2)(xii)(D) 
provided for the test mass to be dropped 
an unobstructed distance of 1 meter 
(39.4 inches). OSHA explained in the 
preamble that, for positioning straps, 
this distance was equivalent (given the 
rigid test mass) to the existing 
standard’s test distance of 1.2 meters (4 
feet) (70 FR 34853). 

Proposed paragraphs (b)(2)(xii)(E) and 
(b)(2)(xii)(F) specified the following 
acceptance criteria for tested equipment: 
(1) Body belts would have had to arrest 
the fall successfully and be capable of 
supporting the test mass after the test, 
and (2) positioning straps would have 
had to successfully arrest the fall 
without breaking or allowing an 
arresting force exceeding 17.8 
kilonewtons (4,000 pounds-force). 
Additionally, the proposal provided that 
snaphooks on positioning straps not 
distort sufficiently to allow release of 
the keeper. 

OSHA requested comment on 
whether the proposed test was 
reasonable and appropriate and, more 
specifically, whether the requirement 
for a rigid test mass of 100 kg (220.5 
lbm) dropped a distance of 1 meter (39.4 
inches) was sufficiently protective. 

Most rulemaking participants who 
commented on this issue supported the 
proposed requirements. (See, for 
example, Exs. 0126, 0199, 0230.) For 
instance, IBEW commented: 

This change has been accepted in the 
ASTM standard. The ASTM Technical 
Subcommittee realized more consistent 
results were necessary, and therefore, 
through experimentation with different test 
methods, developed the test method using a 
specific design of a rigid steel mass. OSHA 
should recognize this test method as the best 
industry practice. [Ex. 0230] 

Two commenters noted that the test 
mass specified in the proposed rule was 
adequate for workers weighing up to 
140 kg (310 lbm) (Exs. 0199, 0211). Mr. 
James Rullo of Buckingham 
Manufacturing explained: 

The standard conversion factor used in the 
industry for the sand bag to steel mass is 1.4 
which when applied to the 220.5 lbm equates 
to 310 lbm. That would seem to cover the 
general range of line workers. In addition, the 
straight drop with the wire cable imposes 
forces on the equipment which we believe to 
be more severe than most falls that might be 
experienced by line workers. [Ex. 0199] 

Mr. Daniel Shipp with ISEA supported 
the proposal’s requirement for testing 
with a 100-kg rigid test mass, but 
recommended a modification for 
workers weighing more than 140 kg: 

ISEA supports the change to a test mass of 
rigid steel construction, weighing 100 kg (220 
lb). Our members’ experience in testing fall 
protection products leads us to conclude that 
the rigid mass will produce more repeatable 
results than testing with a sand-filled bag. 
However, we believe the 100 kg test mass 
should only be sufficient to qualify products 
for use by employees with a maximum body 
weight up to 140 kg (310 lb). For employees 
with weights greater [than] 140 kg (310 lb), 
including body weight, clothing, tools and 
other user-borne objects, the test should be 
modified to increase the test mass 
proportionately greater than 100 kg (220 lb). 
For example, for a worker with an all-up 
weight of 160 kg (354 lb), the test mass 
should be increased to 114 kg (251 lb). [Ex. 
0211] 

The ASTM committee and the fall- 
protection equipment-manufacturing 
industry recognize the proposed tests as 
being reasonable and adequate. As some 
of the commenters noted, the proposed 
test mass will impose sufficient stress 
on work-positioning equipment for a 
worker weighing 140 kg (310 lbm), 
including tools and equipment. 
However, OSHA concludes that the 
proposed test is insufficiently protective 
for workers weighing more than 140 kg 
when fully equipped. Therefore, the 
Agency is adopting paragraph 
(b)(2)(xii)(A) as proposed, except that 
the final rule requires work-positioning 
equipment used by employees with an 
equipped weight of more than 140 kg to 
be capable of passing the same test, but 
with a test mass of proportionally 
greater mass (that is, the test mass must 
equal the mass of the equipped worker 
divided by 1.4). With this change, the 
final rule will ensure that work- 
positioning equipment will adequately 
protect even the heaviest workers. 
OSHA believes that, if any equipped 
worker has a mass greater than 140 kg, 
the employer will order work- 
positioning equipment that is adequate 
for the increased mass and that 
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134 Body belts and safety straps that meet ASTM 
F887–12e1, but with the test weight adjusted as 
required by § 1926.954(b)(2)(xii)(A), will be deemed 
to be in compliance with final § 1926.954(b)(2). 

manufacturers will supply work- 
positioning equipment that has been 
tested with a mass that conforms to the 
standard. 

In the final rule, OSHA is adopting 
the remaining provisions in 
§ 1926.954(b)(2)(xii), namely paragraphs 
(b)(2)(xii)(B) through (b)(2)(xii)(F), 
without substantive change from the 
proposal. 

OSHA proposed three notes to 
paragraph (b)(2). The first note indicated 
that paragraph (b)(2) applies to all work- 
positioning equipment used in work 
covered by subpart V. The Agency is not 
including this note in the final rule as 
it is unnecessary. 

The Ohio Rural Electric Cooperatives 
suggested that, instead of the specific 
provisions proposed in paragraph (b)(2), 
the standard require only that belts be 
certified to ASTM F887–04 (Ex. 0186). 
A note to final paragraph (b)(2) (Note 2 
in the proposal), which appears after 
final paragraph (b)(2)(xii)(F), provides 
that, when used by employees weighing 
no more than 140 kg (310 lbm) fully 
equipped, body belts and positioning 
straps that conform to ASTM F887– 
12 e1, the most recent edition of that 
standard, are deemed to be in 
compliance with paragraph (b)(2). This 
note clearly informs employers that 
body belts and positioning straps 
meeting that consensus standard also 
meet the testing requirements in 
OSHA’s final rule. To avoid confusion, 
the Agency removed the phrase ‘‘the 
manufacturing and construction 
requirements of,’’ which modified 
‘‘paragraph (b)(2) of this section’’ and 
which appeared in the proposal, from 
the language of this note in the final 
rule. The purpose of this phrase was to 
describe the contents of paragraph (b)(2) 
rather than restrict the application of the 
note. The Agency restricted the 
application of the note in the final rule 
to body belts and safety straps used by 
employees weighing no more than 140 
kg (310 lbm), as the ASTM standard 
does not address this aspect of the final 
rule.134 

Note 2 in the proposal provided that 
work-positioning equipment meeting 
the consensus standard also needed to 
meet proposed paragraphs (b)(2)(iv), 
which specified tensile testing for 
snaphooks, and (b)(2)(xi), which 
required snaphooks to be of the locking 
type. ASTM Committee F18 stated that 
ASTM F887–04 contained nearly 
identical requirements and suggested 
that the note omit references to those 

two proposed paragraphs (Ex. 0148). 
OSHA agrees that ASTM F887–04 
adequately covered all the requirements 
in final paragraph (b)(2), and OSHA 
removed the two referenced paragraphs 
(paragraphs (b)(2)(iv) and (b)(2)(xi)) 
from the note in the final rule. In 
addition, the Agency reviewed the latest 
edition of the ASTM standard, ASTM 
F887–12e1, and found that it also 
adequately addresses all of the design 
requirements in the final rule. 
Consequently, the note in the final rule 
states that, when used by employees 
weighing no more than 140 kg (310 lbm) 
fully equipped, body belts and 
positioning straps meeting this later 
edition of the consensus standard will 
be deemed as complying with paragraph 
(b)(2). 

OSHA also proposed a third note to 
paragraph (b)(2) indicating that body 
belts and positioning straps meeting 
§ 1926.502(e) on positioning device 
systems would be deemed to be in 
compliance with the manufacturing and 
construction requirements of paragraph 
(b)(2) of proposed § 1926.954, provided 
that the equipment also conformed to 
proposed paragraph (b)(2)(vii), which 
contained provisions addressing 
electrical and flame-resistance tests for 
positioning straps, as well as 
requirements for positioning straps to be 
capable of withstanding a tension test 
and a buckle-tear test. The preamble to 
the proposal explained that body belts 
and positioning straps that are parts of 
positioning device systems addressed by 
§ 1926.502(e) serve the same function as 
work-positioning equipment used for 
work covered by subpart V (70 FR 
34853). OSHA originally believed that 
body belts and positioning straps that 
met the design criteria specified by 
§ 1926.502(e), as well as the provisions 
in proposed § 1926.954(b)(2)(vii), would 
generally be sufficiently strong for 
power line work. 

OSHA reexamined the need for, and 
appropriateness of, proposed Note 3 to 
§ 1926.954(b)(2) in light of the 
rulemaking record for subpart V. As 
indicated by Mr. Daniel Shipp with 
ISEA, § 1926.502(e) does not contain 
requirements comparable to those in 
final § 1926.954(b)(2)(xi)(B) and 
(b)(2)(xi)(C) for the minimum and 
maximum opening and closing forces 
for snaphook keepers and locking 
mechanisms. As explained in the 
discussion of final § 1926.954(b)(2)(xi) 
earlier in this section of the preamble, 
OSHA believes that snaphooks must 
meet these performance requirements to 
be adequately protective in the 
conditions encountered by employees 
performing work covered by Subpart V. 
In addition, § 1926.502(e) does not 

contain requirements comparable to 
several other provisions of final 
§ 1926.954(b)(2), including those 
prohibiting leather in load-bearing 
components of body-belt and 
positioning-strap assemblies (paragraph 
(b)(2)(v)), prohibiting tool loops in the 
center 100 millimeters (4 inches) of the 
back of a body belt (paragraph 
(b)(2)(ix)), and requiring a maximum 
arresting force during the drop test 
(paragraph (b)(2)(xii)(F)). OSHA believes 
that these also are important 
requirements necessary for the safety of 
employees performing work covered by 
Subpart V. Consequently, OSHA is not 
including Note 3 to proposed 
§ 1926.954(b)(2) in the final rule. 

Some commenters were concerned 
that the proposal required the tests in 
paragraph (b)(2) to be conducted by the 
employer. (See, for example, Exs. 0169, 
0175, 0186.) OSHA notes that the final 
rule states that work-positioning 
equipment must be ‘‘capable’’ of passing 
these tests. The tests in the final rule 
could be performed by the manufacturer 
on samples that are representative of the 
finished product. However, it will be 
the employer’s responsibility to ensure 
that it selects, and has its employees 
use, a type of equipment that has been 
subject to adequate testing by the 
manufacturer. The final rule does not 
require employers to conduct the tests 
specified by paragraph (b)(2) when the 
manufacturer conducts such testing. 
Employers will be able to determine, in 
most instances, whether work- 
positioning equipment meets the OSHA 
standard simply by ensuring that the 
manufacturer has tested the equipment 
in accordance with the OSHA standard 
or ASTM F887–12 e1. The tests required 
by paragraph (b)(2) are potentially 
destructive and should never be 
performed on work-positioning 
equipment that will be used by 
employees (Exs. 0055, 0072). 

Paragraph (b)(3) addresses the care 
and use of fall protection equipment. As 
OSHA explained in the preamble to the 
proposal, fall protection equipment 
provides maximum protection only 
when it is properly used and 
maintained (70 FR 34853). Existing 
§ 1926.951(b)(3) requires this equipment 
to be inspected each day before use. 
OSHA believed that this requirement 
had to be supplemented by additional 
requirements to protect employees fully 
from fall hazards posed by electric 
power transmission and distribution 
work and, therefore, proposed to add 
requirements to subpart V, borrowed 
from existing § 1910.269(g)(2) and 
§ 1926.502(d) and (e), regulating the care 
and use of fall protection equipment. 
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135 Subpart M, Appendix C, section II, paragraph 
(g) provides examples of defects that require 
removing equipment from service. Such defects 
include cuts, tears, abrasions, mold, or undue 
stretching; alterations or additions which might 
affect the efficiency of the equipment; damage due 
to deterioration; contact with fire, acids, or other 
corrosives; distorted hooks or faulty hook springs; 
tongues unfitted to the shoulder of buckles; loose 
or damaged mountings; nonfunctioning parts; or 
wearing or internal deterioration in the ropes. 

136 As noted earlier, the corresponding note in the 
final rule does not pertain to fall protection for 
employees in aerial lifts or reference § 1926.453. 

Paragraph (b)(3)(i) requires the 
employer to ensure that work- 
positioning equipment is inspected 
before use each day to determine if it is 
in safe working condition. (Paragraph 
(d)(21) of § 1926.502 already contains a 
similar requirement for fall arrest 
equipment that applies, and will 
continue to apply, to work covered by 
Subpart V.) Paragraph (b)(3)(i) also 
prohibits the use of work-positioning 
equipment that is not in safe working 
condition. The proposal was worded to 
prohibit the use of ‘‘defective 
equipment.’’ OSHA replaced this term 
in the final rule with ‘‘equipment that 
is not in safe working condition’’ and 
added ‘‘work-positioning’’ before 
‘‘equipment’’ to clarify that this 
provision applies to any condition that 
would make work-positioning 
equipment unsafe. This language also 
makes it consistent with the 
requirement in this paragraph to inspect 
the equipment to determine if it is in 
‘‘safe working condition.’’ This 
paragraph ensures that protective 
equipment will be capable of protecting 
employees when needed. This 
requirement is similar to existing 
§ 1926.951(b)(3), except that the 
prohibition on the use of unsafe 
equipment is now stated explicitly. A 
thorough inspection of fall protection 
equipment can detect defects such as 
cracked snaphooks and D rings, frayed 
lanyards, loose snaphook keepers, and 
bent buckles. A note to this paragraph 
states that a guide to the inspection of 
this equipment is included in Appendix 
F. 

Paragraph (b)(3)(ii) requires personal 
fall arrest systems to be used in 
accordance with § 1926.502(d). 
Paragraph (d)(21) of § 1926.502 
provides: ‘‘Personal fall arrest systems 
shall be inspected prior to each use for 
wear, damage and other deterioration, 
and defective components shall be 
removed from service.’’ Removing 
‘‘defective’’ equipment from service in 
accordance with § 1926.502(d)(21) will 
ensure that employees are not using fall 
arrest equipment that is not in safe 
working condition.135 

OSHA explained in the proposal that 
personal fall arrest equipment is 
sometimes used as work-positioning 
equipment such that the employee can 

lean into the body harness and perform 
work (70 FR 34854). In this scenario, the 
normal attachment point would be at 
waist level. Paragraph (d)(17) of 
§ 1926.502 requires the attachment 
point for body harnesses to be located 
in the center of the employee’s back 
near shoulder level or above his or her 
head. As the Agency explained in the 
preamble to the proposal, such an 
attachment could prevent the employee 
from performing his or her job while the 
employee is using work-positioning 
equipment (id.), so OSHA proposed to 
exempt fall arrest equipment used as 
work-positioning equipment from this 
requirement if the equipment was rigged 
so that the maximum free-fall distance 
was no greater than 0.6 meters (2 feet). 

Mr. Daniel Shipp with ISEA agreed 
with the proposal, commenting: 

ISEA agrees with the proposed change to 
allow frontal-attachment for personal fall 
arrest on equipment that is used for work 
positioning, with a maximum permissible 
free fall distance of 0.6 m (2 ft). [Ex. 0211] 

OSHA reconsidered including this 
exception in the regulatory text of 
paragraph (b)(3)(ii) and concluded that 
it is unnecessary. Fall arrest equipment 
that is rigged for work positioning is 
considered to be work-positioning 
equipment for the purposes of final 
§ 1926.954(b). When fall protection 
equipment is rigged for work 
positioning, the equipment must meet 
the requirements in paragraph (b) that 
apply to work-positioning equipment, 
and the provisions that apply to fall 
arrest systems, including the anchorage 
requirement in § 1926.502(d)(17), are 
not applicable. When fall protection 
equipment is rigged to arrest falls, the 
equipment is considered to be a fall 
arrest system, and the provisions for 
those systems apply. OSHA included a 
note to paragraph (b)(3)(ii) to clarify this 
point. 

In paragraph (b)(3)(iii), OSHA 
proposed to require the use of a 
personal fall arrest system or work- 
positioning equipment by employees 
working at elevated locations more than 
1.2 meters (4 feet) above the ground on 
poles, towers, and similar structures if 
other fall protection has not been 
provided. As OSHA clarified in the 
proposal, the term ‘‘similar structures’’ 
includes any structure that supports 
electric power transmission or 
distribution lines or equipment, such as 
lattice substation structures and H-frame 
wood transmission structures (70 FR 
34854). A similar requirement is in 
existing § 1910.269(g)(2)(v). (In existing 
§ 1926.951(b)(1), OSHA requires fall 
protection for ‘‘employees working at 
elevated locations,’’ but does not specify 

a height at which such protection 
becomes necessary.) Note 1 to proposed 
paragraph (b)(3)(iii) indicated that these 
fall protection requirements did not 
apply to portions of buildings, electric 
equipment, or aerial lifts, and referred to 
the relevant portions of the construction 
standards that do apply in those 
instances (that is, subpart M for walking 
and working surfaces generally and 
§ 1926.453 for aerial lifts).136 

Many rulemaking participants 
commented on the proposed 
requirement to use fall protection 
starting at 1.2 meters (4 feet) above the 
ground. (See, for example, Exs. 0173, 
0183, 0186, 0196, 0202, 0210, 0219, 
0229, 0233, 0239; Tr. 575–576.) Two 
commenters recommended that Subpart 
V mirror the Subpart M ‘‘6-foot rule,’’ in 
other words, that fall protection not be 
required until an employee is 1.8 meters 
(6 feet) or more above the ground (Exs. 
0196, 0219; Tr. 575–576). Lee 
Marchessault with Workplace Safety 
Solutions commented: 

[The proposal] requires fall protection 
when working at heights greater than 4 feet, 
however the referrence [sic] to 1926 subpart 
M requires 6 feet and therefore the fall 
protection system is designed to engage at 
distances not more than 6 feet. This renders 
the system useless for a 5 foot fall in some 
cases. An example may be working on a trash 
platform of a hydro generation facility 
cleaning racks that are 4.5 feet off the lower 
walking surface. A fall restraint system works 
best, but workers are allowed to use a harness 
and 6 foot lanyard. [Ex. 0196] 

Mr. Marchessault suggested in 
testimony at the 2006 public hearing 
that using different length lanyards for 
different jobs would not be feasible (Tr. 
576). The Virginia Maryland & Delaware 
Association of Electric Cooperatives 
commented that it did not see a need for 
OSHA to set any height threshold for 
fall protection in the standard, 
explaining: ‘‘Line work is inherently 
different than other occupations with 
climbing a necessary skill required in 
the trade. Therefore, specification of a 
distance does not add additional safety 
to the employee’’ (Ex. 0175). 

Other commenters supported the 
proposed 1.2-meter height or stated that 
it generally has not presented problems 
since it was adopted in existing 
§ 1910.269. (See, for example, Exs. 0186, 
0211, 0213, 0230.) IBEW commented 
that ‘‘[t]he 1910.269 requirement [for 
fall protection starting at] 1.2 meters (4 
feet) has proven not [to] be problematic. 
The addition of 2 feet will not offer 
anything to the requirement’’ (Ex. 0230). 
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137 See, for example, the descriptions of five 
accidents at: http://www.osha.gov/pls/imis/
accidentsearch.accident_detail?id=170157069&
id=170181432&id=170175269&id=170176630
&id=170204267. 

138 As stated in Note 2 to paragraphs (b)(3)(iii)(B) 
and (b)(3)(iii)(C), employees who have not 
completed training in climbing and the use of fall 
protection are not considered ‘‘qualified 
employees’’ for the purposes of paragraph 
(b)(3)(iii)(C), which permits qualified employees to 
climb without fall protection in limited situations. 

139 See, for example, the October 18, 1995, letter 
to Mr. Lonnie Bell (http://www.osha.gov/pls/
oshaweb/owadisp.show_document?p_
table=INTERPRETATIONS&p_id=21981) and the 
December 18, 1997, letter to Mr. Dimitrios Mihou 
(http://www.osha.gov/pls/oshaweb/owadisp.show_
document?p_table=INTERPRETATIONS&p_
id=22508). 

Most of the comments relating to the 
starting height for fall protection were 
from electric cooperatives or their 
representatives who recommended that 
OSHA not require fall protection until 3 
meters (10 feet) above the ground for 
employees who are undergoing training. 
(See, for example, Exs. 0183, 0186, 
0202, 0210, 0229, 0233, 0239.) For 
instance, Mr. Anthony Ahern of Ohio 
Rural Electric Cooperatives commented: 

[F]or training purposes it would be nice to 
have the option of going to 10 feet without 
fall protection . . . under close supervision. 
At a height of only 4 [feet] a climber really 
does not get a sense of height. Using fall 
arrest equipment at higher levels gives the 
new climber a false sense of security, can 
hinder mobility and make it more difficult to 
move around the pole. Being able to work 
new climbers up to 10 [feet] after 
demonstrating basic abilities at lower levels 
would give the new climber a better sense of 
working at heights and make it easier for 
trainers to determine which [climbers] need 
additional training or who simply can not 
handle working on a pole. [Ex. 0186] 

NRECA maintained that ‘‘in the highly- 
supervised and specially-equipped 
environment of linemen training, the 
extra height adds very little, if any extra 
danger’’ (Ex. 0233). 

As previously noted, the current 
requirement in § 1910.269(g)(2)(v) for 
fall protection starts at 1.2 meters (4 
feet), and multiple commenters 
indicated that this provision is not 
causing problems. (See, for example, 
Exs. 0186, 0230.) Adjustable-length 
lanyards, retractable lanyards, and 
work-positioning equipment can serve 
to accommodate the varying heights at 
which an employee will be working (Ex. 
0211). In addition, the relevant 
paragraph in the final rule 
(§ 1926.954(b)(3)(iii)(B)) does not apply 
to the example provided by Mr. 
Marchessault (the ‘‘trash platform of a 
hydro generation facility’’), as such 
work locations are not ‘‘poles, towers, or 
similar structures.’’ OSHA is not 
persuaded by the speculation that 
employees undergoing training 
experience a ‘‘false sense of security’’ or 
that employees using fall protection 
cannot be successfully trained in the use 
of free-climbing techniques. Employees 
undergoing training can use 
combination body belt-body harness 
systems that attach both to a retractable 
lanyard anchored to the top of a pole 
(for fall arrest) and to a positioning strap 
(for work positioning). This arrangement 
will ensure protection for the trainees 
until they master climbing techniques. 
Any sense of security the employee 
experiences using such equipment 
would not be ‘‘false,’’ but rather would 
be based on real protection. There is 

evidence in the record that unprotected 
employees in training to climb wood 
poles have been injured (Ex. 0003 137). 
Several of these employees were 
climbing wood poles with wood chips 
at the base of the pole. The chips did 
not protect the employees, and they 
received serious injuries, for which all 
but one were hospitalized. OSHA has 
previously taken the position that wood 
chips do not provide adequate fall 
protection for employees, and the 
evidence in this rulemaking does not 
support a different conclusion. Under 
final § 1926.954(b)(3)(iii)(B), employers 
must provide employees with 
appropriate fall protection when they 
are in training to climb wood poles.138 

The 1.2-meter threshold provides 
additional safety when compared to 
higher thresholds. The speed with 
which an employee will strike the 
ground increases with increasing height. 
An extra 0.6 meters (2 feet) in height 
increases fall velocity by over 20 
percent, substantially increasing the 
potential severity of any injuries the 
employee receives. An extra 1.8 meters 
(6 feet) in height increases fall velocity 
by nearly 50 percent. After considering 
the comments in the record, OSHA 
concluded that the rationales offered by 
these commenters do not justify 
increasing the severity of the fall hazard 
by increasing the height threshold. 
Therefore, OSHA is adopting the 
proposed requirement for fall protection 
to start at 1.2 meters (4 feet) and, for the 
reasons described previously, is not 
adopting a less protective threshold for 
employees undergoing training. 

Southern Company suggested that 
OSHA reference IEEE Std 1307–2004, 
Standard for Fall Protection for Utility 
Work, for work on transformers, circuit 
breakers, and other large equipment. 
That standard requires fall protection at 
heights of 3.05 meters (10 feet) and 
higher (Ex. 0212). 

The duty to provide fall protection for 
work on electric equipment, such as 
transformers and capacitors, is not in 
Subpart V or § 1910.269, but rather in 
Part 1926, Subpart M, and Part 1910, 
Subpart D, for construction and general 
industry, respectively. The application 
of Subpart D rather than § 1910.269 to 
walking-working surfaces other than 

poles, towers, and similar structures 
was explained in the preamble to the 
1994 § 1910.269 final rule (59 FR 4374) 
and in letters of interpretation.139 The 
consensus standard’s requirement for 
fall protection at heights over 3.05 
meters conflicts with the more 
protective requirements in Subparts M 
and D. Also, for reasons noted earlier, 
the Agency concluded that an increase 
in the 1.2-meter (4-foot) and 1.8-meter 
(6-foot) threshold heights for initiating 
fall protection in Subparts D and M, 
respectively, is not warranted. It should 
be noted that IEEE Std 1307 is included 
in Appendix G, and employers may find 
that it contains useful information on 
how to provide fall protection for work 
covered by subpart V. However, OSHA 
concludes that a nonmandatory 
reference to the consensus standard for 
a situation to which § 1926.954(b)(3)(iii) 
does not apply, as recommended by 
Southern Company, would be 
inappropriate and misleading. Note 1 to 
proposed § 1926.954(b)(3)(iii) stated that 
‘‘[t]he duty to provide fall protection 
associated with walking and working 
surfaces is contained in subpart M of 
this part.’’ However, the relevant 
portion of existing § 1926.500(a) seems 
to indicate otherwise, stating that 
requirements relating to fall protection 
for employees engaged in the 
construction of electric transmission 
and distribution lines and equipment 
are provided in subpart V (see 
§ 1926.500(a)(2)(vi)). 

As was clear from Note 1 to proposed 
§ 1926.954(b)(3)(iii), OSHA was proposing 
that the duty to provide fall protection for 
general walking working surfaces, that is, 
everything other than aerial lifts and poles, 
towers, and similar structures, would be 
covered by subpart M. To clarify this point, 
in the final rule, OSHA is revising 
§ 1926.500(a)(2)(vi) so that the subpart V 
exemption applies only to the duty to 
provide fall protection for aerial lifts and 
poles, towers, and similar structures. 

Existing § 1910.269(g)(2)(v) permits 
travel-restricting equipment as an 
alternative to fall arrest or work- 
positioning systems. OSHA proposed to 
omit the use of travel-restricting 
equipment as a recognized fall 
protection system for electric power 
transmission and distribution work on 
poles, towers, and similar structures. In 
the preamble to the proposal, the 
Agency explained that travel-restricting 
equipment is only appropriate for work 
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140 OSHA recommended more specific strength 
criteria in a letter of interpretation dated November 
2, 1995, to Mr. Mike Amen (http://www.osha.gov/ 
pls/oshaweb/owadisp.show_document?p_table=
INTERPRETATIONS&p_id=21999). This letter 
stated: ‘‘OSHA has no specific standards for 
restraint systems, however, we suggest that as a 
minimum, fall restraint systems should have the 
capacity to withstand at least twice the maximum 
expected force that is needed to restrain the person 
from exposure to the fall hazard. In determining 
this force, consideration should be given to site- 
specific factors such as the force generated by a 
person walking, leaning, or sliding down the 
working surface.’’ 

on open-sided platforms, where 
employees can walk around the working 
surface with the travel-restricting 
equipment keeping them from 
approaching too close to an unguarded 
edge (70 FR 34854). When it published 
the proposal, the Agency did not believe 
that this type of working surface could 
be found on poles, towers, or similar 
structures (id.). Therefore, OSHA did 
not include travel-restricting equipment 
as an acceptable fall protection system 
in proposed § 1926.954(b)(3)(iii) and 
proposed to remove the reference to 
travel-restricting equipment in existing 
§ 1910.269(g)(2)(v), but invited 
comments on this omission. 

Many commenters argued that there 
are surfaces used in work covered by 
Subpart V for which travel-restricting 
equipment is appropriate and 
recommended that OSHA restore travel- 
restricting equipment as an alternative 
form of fall protection. (See, for 
example, Exs. 0126, 0173, 0183, 0201, 
0202, 0210, 0225, 0229, 0230, 0233, 
0239.) However, few of these 
commenters provided specific, relevant 
examples. IBEW commented that travel- 
restricting equipment is sometimes used 
when an employee is transferring from 
a crossarm to a hook ladder or working 
or climbing above an energized circuit 
(Ex. 0230). In addition, Duke Energy 
asserted that the top of large 
transformers and rooftop installations 
were places where travel-restricting 
equipment could be used (Ex. 0201). 

OSHA concludes that the examples 
provided by IBEW and Duke Energy are 
not relevant because the paragraph at 
issue does not apply to the tops of 
transformers or rooftops. Also, travel- 
restricting equipment, which is used to 
protect employees from fall hazards at 
unprotected edges, is not an appropriate 
form of fall protection for employees 
transferring from one location to another 
or for employees working or climbing 
above energized equipment. 

Several commenters maintained that 
open-sided platforms are found on 
electric utility structures. (See, for 
example, Exs. 0126, 0183, 0202, 0229, 
0233, 0239.) One of them, BGE, 
commented that it still has some open- 
sided platforms on switch structures 
(Ex. 0126). 

OSHA previously concluded that 
equipment that can prevent an 
employee from falling, such as fall 
restraint equipment, is an acceptable 
form of fall protection. This conclusion 
is consistent with Agency policy as 
indicated in several letters of 
interpretation. (See, for example, letter 
dated November 2, 1995, to Mr. Mike 
Amen, http://www.osha.gov/pls/
oshaweb/owadisp.show_document?p_

table=INTERPRETATIONS&p_
id=21999, and letter dated August 14, 
2000, to Mr. Charles E. Hill, http://
www.osha.gov/pls/oshaweb/
owadisp.show_document?p_
table=INTERPRETATIONS&p_
id=24110.) The term ‘‘travel restricting 
equipment’’ appears only in existing 
§ 1910.269; the equivalent terms 
‘‘restraint system’’ and ‘‘tethering 
system’’ are used consistently 
throughout other OSHA standards, such 
as § 1926.760(a)(1), and official letters of 
interpretation (id.). The term ‘‘fall 
restraint system,’’ as defined in 
§ 1926.751 (in the steel erection 
standard), is a broad term that OSHA 
generally uses to refer to any equipment 
that prevents employees from falling. 
Thus, ‘‘fall restraint’’ includes travel- 
restricting equipment, tethering 
systems, and other systems that prevent 
falls from occurring. On the basis of 
comments received on travel-restricting 
equipment, OSHA believes that there 
are situations in which fall restraint 
systems can be used to protect 
employees performing work on poles, 
towers, and similar structures; therefore, 
the final rule includes these systems as 
an acceptable form of fall protection. 

In reviewing the rulemaking record 
for § 1926.954, the Agency noted 
situations in which commenters 
appeared confused about the proper use 
of the various forms of fall protection. 
For example, the tree care industry 
believed that it was acceptable for 
employees working from aerial lifts to 
use work-positioning equipment (Exs. 
0174, 0200, 0502, 0503), and IBEW 
condoned the use of travel-restricting 
equipment in what appear to be fall- 
arrest situations (Ex. 0230). OSHA 
adopted two changes in the final rule to 
clarify these terms. First, in 
§§ 1910.269(x) and 1926.968, OSHA is 
defining the three forms of fall 
protection listed in paragraph (b)(3)(iii) 
of the final rule. 

The final rule defines ‘‘personal fall 
arrest system’’ as a system used to arrest 
an employee in a fall from a working 
level. This definition is borrowed from 
§ 1926.500(b) in subpart M. The Agency 
is not, however, including the 
descriptive text following the definition 
in § 1926.500(b), which describes the 
various parts of personal fall arrest 
systems. Although this description is 
not a necessary part of the definition, 
OSHA notes that it describes personal 
fall arrest systems as consisting of an 
anchorage, connectors, and a body 
harness and indicates that such 
equipment may include a lanyard, 
deceleration device, lifeline, or suitable 
combinations of these. 

The final rule defines ‘‘work- 
positioning equipment’’ as a body belt 
or body harness system rigged to allow 
an employee to be supported on an 
elevated vertical surface, such as a 
utility pole or tower leg, and work with 
both hands free while leaning. This 
definition is based on the definition of 
‘‘positioning device system’’ in 
§ 1926.500(b) in subpart M. However, 
OSHA is replacing the example of 
vertical surface work in the subpart M 
definition with examples of vertical 
surfaces that are commonly found in 
electric power generation, transmission, 
and distribution work and that are 
covered by the final rule. 

Finally, the final rule defines ‘‘fall 
restraint system’’ as a fall protection 
system that prevents the user from 
falling any distance. This definition is 
borrowed from § 1926.751, which 
specifies definitions for the steel 
erection standard in subpart R of part 
1926. The Agency is not including the 
descriptive text following the definition, 
which describes the various parts of fall 
restraint systems. Although this 
description is not a necessary part of the 
definition, OSHA notes that it describes 
such systems as consisting of either a 
body belt or body harness, along with an 
anchorage, connectors and other 
necessary equipment. The final rule 
does not specify strength requirements 
for fall restraint systems; however, the 
system must be strong enough to 
restrain the worker from exposure to the 
fall hazard.140 

Second, OSHA is adding the phrase 
‘‘as appropriate’’ to the requirement in 
paragraph (b)(3)(iii)(B) to provide a 
personal fall arrest system, work- 
positioning equipment, or fall restraint 
system on poles, towers, or similar 
structures. This addition will make it 
clear that the system the employer 
chooses to implement must be 
appropriate for the situation, as 
indicated by the respective definitions. 
For example, because work-positioning 
equipment, by definition, is to be used 
on a vertical working surface, it would 
be inappropriate to use this equipment 
on horizontal working surfaces, such as 
a crossarm or horizontal tower arm. 
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141 A line worker using positioning equipment on 
a wood pole uses pole climbers, leg irons that are 
strapped to the worker’s legs. A gaff, or spike, 
protrudes from the leg iron. The gaffs penetrate the 
wood of the pole and support the weight of the 
worker. A cutout occurs when the gaff slips out of 
the wood, allowing the worker to fall. 

With these modifications, the relevant 
provision in the final rule, which is in 
paragraph (b)(3)(iii)(B), states that, 
except as provided in paragraph 
(b)(3)(iii)(C), each employee in elevated 
locations more than 1.2 meters (4 feet) 
above the ground on poles, towers, or 
similar structures must use a personal 
fall arrest system, work-positioning 
equipment, or fall restraint system, as 
appropriate, if the employer has not 
provided other fall protection meeting 
Subpart M. 

In the final rule, OSHA also added the 
phrase ‘‘meeting subpart M of this part’’ 
to clarify that the requirements of 
Subpart M apply to other forms of fall 
protection. The Agency is making a 
corresponding clarification in final 
§ 1910.269(g)(2)(iv)(C)(2) that ‘‘other fall 
protection’’ must meet the general 
industry fall protection requirements in 
subpart D. 

The Southern Company 
recommended that OSHA not specify 
the type of fall protection equipment to 
be used for open-sided platforms (Ex. 
0212). 

The language OSHA is adopting in 
paragraph (b)(3)(iii)(B) of the final rule 
provides the employer some latitude in 
deciding which form of fall protection is 
appropriate for employees working at 
elevated locations on poles, towers, and 
similar structures. However, the rule 
requires that the selected fall protection 
equipment be appropriate for the fall 
hazard. Using equipment for an 
application for which it is not designed 
exposes employees to hazards that were 
not considered in the design of the 
equipment. For example, an employee 
using work-positioning equipment in a 
fall-arrest situation could fall out of the 
equipment or be injured by fall-arrest 
forces. Thus, the Agency concludes that 
employers must select fall protection 
equipment that is appropriate for the 
hazard to which the employee is 
exposed. Consequently, an employee 
exposed to a fall hazard on an open- 
sided platform more than 1.2 meters (4 
feet) above the ground must use either 
a fall arrest system or a fall restraint 
system, with the fall restraint system 
eliminating exposure to the fall hazard 
altogether. 

Proposed paragraph (b)(3)(iii) 
included an exemption from fall 
protection requirements for qualified 
employees climbing or changing 
locations on poles, towers, or similar 
structures unless conditions, such as ice 
or high winds, could cause the 
employee to lose his or her grip or 
footing. Two rulemaking participants 
objected to the proposed provision 
allowing qualified employees to climb 
or change location without using fall 

protection (Exs. 0130, 0196; Tr. 576– 
579). NIOSH recommended ‘‘that fall 
protection equipment be used by all 
employees, including qualified 
employees, climbing or changing 
location on poles, towers, and other 
walking/working surfaces that present a 
potential fall hazard in both general 
industry and construction’’ (Ex. 0130). 
NIOSH supported its recommendation 
with a report that summarized 
surveillance data and investigative 
reports of fatal work-related falls from 
elevations (Ex. 0144). The first report 
noted that, according to National 
Traumatic Occupational Fatalities 
surveillance-system data, 23 percent of 
fatal falls in the transportation/
communications/public utilities sector 
were from structures, predominantly 
poles and towers. This report provided 
detailed information about two fatalities 
involving employees performing work 
on poles or towers covered by this final 
rule: 

• A power line worker died in a fall 
from a utility pole. As he was securing 
his positioning strap around the pole, he 
contacted a 120-volt conductor and fell 
as he tried to free himself from the 
conductor. He landed on his head and 
died of a broken neck. 

• A painter died in a fall from an 
electric power transmission tower. As 
the employee unhooked his lanyard to 
reposition himself on the tower, he lost 
his balance and fell to the ground. He 
died of massive internal trauma 
sustained in the fall. 

In both of these cases, NIOSH 
recommended evaluating the possibility 
of using 100-percent fall protection, 
including using fall protection while 
employees climb and relocate. 

Lee Marchessault of Workplace Safety 
Solutions also recommended requiring 
fall protection for employees climbing 
or changing location on poles, towers, or 
similar structures, commenting: 

I have asked line workers in many 
companies if they have ‘‘cutout’’ (gaffs 
released and fallen to some extent from a 
pole). [141] The answer is almost universal, 
most (more than 90%) have cutout at lease 
once. The resulting injury is usually a nasty 
sliver from a treated wood pole or minor 
bruises or broken bones. This is a known 
hazard and yet it is allowed to continue even 
though there are devices that prevent this 
injury. This section should be eliminated 
from this regulation and replaced with ‘‘fall 
restraint devices are required from the 
ground for climbing poles or similar 

structures more than 6 feet and these devices 
shall be of a type that cannot be defeated 
where practicable’’. In other words, systems 
modifying existing pole straps, or pole 
mounted devices that need to be installed 
once you arrive would not be allowed 
because free-climbing is still or may still be 
done. Pole top mounted retractable devices 
protect from free fall but will not prevent 
slowly slipping down the pole picking up 
slivers from every gaff cut along the way. A 
system such as or similar to Buckingham’s 
Bucksqueeze fall protection belt would meet 
this requirement. Regarding towers and 
structures, there is equipment or options 
available for most circumstances. [Ex. 0196] 

Mr. Marchessault recognized, however, 
that there may be times when it is not 
feasible to provide protection and 
suggested that the standard account for 
those situations (Tr. 595). 

Other rulemaking participants 
supported the proposed provision in 
paragraph (b)(3)(iii) that permitted 
qualified employees to free climb 
without fall protection. (See, for 
example, Exs. 0167, 0185, 0212.) For 
instance, Mr. John Vocke with Pacific 
Gas and Electric Company (PG&E) 
recommended that OSHA retain the 
exception allowing employees to free 
climb poles and towers, commenting: 

PG&E submits that the ‘‘free climbing’’ of 
utility poles and/or towers should continue 
to be permitted by the OSHA regulations. As 
more cable television, telephone and 
communication equipment is situated on 
utility poles, safe climbing space on these 
structures becomes a consideration. In order 
for line workers to access overhead electric 
facilities, in some instances, free climbing is 
a safer alternative. [Ex. 0185] 

Whether to provide fall protection for 
employees climbing poles, towers, and 
similar structures was an issue in the 
1994 § 1910.269 rulemaking. 
Participants in that rulemaking 
submitted substantial evidence on the 
need for, and feasibility of, providing 
such protection. Based on accident data 
submitted to that record in several 
exhibits, the Agency found that 
employees are at risk of injury when 
free climbing: 

[T]hese exhibits demonstrate that electric 
power generation, transmission, and 
distribution workers face a significant risk of 
serious injury due to falls under current 
industry practices. To determine the extent to 
which they face hazards addressed by 
proposed § 1910.269(g)(2)(v), OSHA analyzed 
fall accidents included in various exhibits 
contained in the rulemaking record. . . . 
[E]mployees do fall while climbing poles, 
towers, or similar structures—26 percent of 
the falling accidents related to § 1910.269 
occurred in this manner. The evidence in the 
record indicates that climbing a pole, tower, 
or similar structure is not as safe, under 
current industry practices, as some of the 
hearing witnesses testified. Therefore, the 
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142 OSHA examined accident data for electric 
utilities for the years 2009 and 2010. In that 
industry alone, four employees were injured (three 
fatally) when they fell from structures supporting 
overhead power lines. (See the descriptions of these 
four accidents at: http://www.osha.gov/pls/imis/
accidentsearch.accident_detail?id=2024
69680&id=202489316&id=201491990&id=2018
59964.) In half the cases, the employees were 
climbing or changing location. 

143 See the descriptions of the two accidents at: 
http://www.osha.gov/pls/imis/accidentsearch.
accident_detail?id=170374144&id=170611693. 

144 OSHA also has documentation, not included 
in this analysis, of three instances in which 
employees were killed when they fell from utility 
poles as a result of gaff cutout (http://
www.osha.gov/pls/imis/accidentsearch.accident_
detail?id=170252852&id=14422471&id=14412209). 

145 OSHA concludes that, in describing the 
‘‘climbing’’ of poles or structures, rulemaking 
participants used the term ‘‘climbing’’ broadly to 
indicate any employee movement, including 
‘‘changing location,’’ on poles or structures, as 
climbing a pole or structure to get to the working 
position involves the same horizontal and vertical 
movements as changing location vertically or 
horizontally on a pole or structure. OSHA also 
concludes that, in this context, rulemaking 
participants used the term ‘‘working’’ narrowly to 
indicate the activity of working in stationary 
positions on poles or structures and not broadly to 
also indicate the activity of climbing or changing 
location on poles or structures. 

Agency has decided that the final standard 
must provide additional protection beyond 
that provided by the existing industry 
practices. . . . [59 FR 4373] 

Although OSHA concluded that it 
was not always safe to free climb, the 
Agency ‘‘accepted the position that it is 
not always necessary for a qualified 
employee to use a pole strap when 
climbing an unstepped wooden pole’’ 
(id.) Therefore, in existing 

§ 1910.269(g)(2)(v), OSHA adopted a 
rule, identical to that proposed in 
paragraph (b)(3)(iii), that allowed free 
climbing ‘‘unless conditions . . . could 
cause the employee to lose his or her 
grip or footing.’’ OSHA believed that the 
rule adopted in § 1910.269 would 
ensure that employees were protected 
when conditions were most likely to 
lead to falls. 

The Agency examined the accident 
information in the current record to 
determine if the rule in existing 
§ 1910.269(g)(2)(v) has reduced 
climbing-related accidents. Table 3 
presents relevant accident information 
from the 1994 record, and from the 
record in this rulemaking, to show the 
number of fall accidents occurring over 
time. 

TABLE 3—FALLS BY YEAR 

Type of fall 1 
Number of accidents 2 

1981–1989 1991–1993 1994 1995 1996 1997 1998 1999 

Climbing 3 ......................................................................................... 11 15 3 5 2 3 1 3 
At work location ............................................................................... 7 5 0 0 0 0 0 1 
Other (not stated) ............................................................................. 3 0 0 0 0 0 0 0 
Failure of Structure .......................................................................... 12 6 0 0 1 2 0 2 

Notes: 1. The table only includes falls from poles, towers, and similar structures. 
2. Each accident involves the death or serious injury of one or more employees. 
3. Climbing includes descending and changing location. 
Sources: 1981–1989—Table 1 in the preamble to the 1994 § 1910.269 final rule (59 FR 4373). 
1991–1999—Exs. 0003 and 0400. 

The number of accidents in the years 
1991 through 1999 are based on OSHA 
IMIS data. Because IMIS reports are 
based on investigations resulting from 
employer reports of accidents, and 
because employers are not required to 
report accidents that do not involve a 
fatality or the hospitalization of three or 
more employees, it is likely that IMIS 
data substantially undercount the 
number of nonfatal injuries. Even 
without adjusting for potential 
undercounting, however, the table 
shows that employees still face a 
significant risk of being severely injured 
in a fall while climbing poles, towers, or 
similar structures. In the 3 years before 
§ 1910.269 was promulgated, employees 
climbing poles, towers, or similar 
structures experienced five accidents 
per year, on average. In the first 6 years 
after that standard was promulgated, 
there were approximately three 
accidents per year, on average, for a 
reduction of two accidents per year, on 
average.142 This is in sharp contrast to 
the reduction in the number of falls 
experienced by employees at the work 
location on poles, towers, and similar 
structures. This type of accident has 
largely disappeared since OSHA issued 
§ 1910.269. 

In addition, more than a third of the 
falls experienced by employees 
climbing wood structures occurred 
when the employee’s gaff cut out of the 
wood and caused the employee to fall 
to the ground (Exs. 0003, 0004). This is 
also the experience reported by Mr. 
Marchessault of Workplace Safety 
Solutions (Tr. 578). Federal and State 
compliance records reported that the 
poles involved in two of the gaff cutout 
accidents reflected in Table 3 had no 
observable defects (Ex. 0003143). Even 
though both of those accidents occurred 
before § 1910.269 was promulgated, it is 
likely that nothing in that standard 
would have prevented those accidents. 
Based on the comments, Mr. 
Marchessault’s testimony, and the 
accident descriptions in the record, 
OSHA concludes that gaff cutout is 
pervasive, cannot be reliably predicted, 
and can lead to death or serious 
physical harm. (Mr. Marchessault 
described the injuries as ‘‘slivers’’ in his 
testimony, but injuries from gaff cutout 
accidents have included such serious 
injuries as severe fractures, a 
concussion, and a collapsed lung for 
which the injured employees were 
hospitalized (Exs. 0003, 0400).144) 

The current rule in § 1910.269 
requires employers to protect employees 

from falling while climbing or changing 
location under specified circumstances, 
and evidence in this record indicates 
that in many, if not all, circumstances 
it is feasible for employees to climb and 
change locations while protected. For 
example, Mr. Marchessault of 
Workplace Safety Solutions testified 
that there are ‘‘equipment options 
available for most circumstances 
[involving employees climbing or 
changing location]’’ (Tr. 576); Mr. 
Steven Theis of MYR testified that he 
was aware that one utility required 100- 
percent fall protection (Tr. 1357); and 
IBEW noted that some employers 
require ‘‘fulltime attachment while 
climbing and working on a wood 
pole’’ 145 (Ex. 0230). According to an 
IBEW survey of 102 IBEW construction 
locals, more than a quarter of 93 locals 
responding to one question in the 
survey reported that ‘‘the employer 
require[s] continuous attachment to the 
pole when climbing,’’ and nearly a third 
of 91 locals responding to another 
question reported that ‘‘the employer 
require[s] continuous attachment to the 
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146 A Pole Shark is a device that uses jaws and 
a spur wheel to grip the pole and provide an 
anchorage for climbing wood poles. A Pole Choker 
is a pole strap with an integrated choker strap. The 
employee tightens the choker strap against the pole 
to prevent the pole strap from sliding down the 
pole. Note that, throughout this notice, references 
to these and other products are examples only and 
do not constitute an endorsement by OSHA. 

147 A BuckSqueeze is a pole strap with an 
integrated choker strap. The employee tightens the 
choker strap against the pole to prevent the pole 
strap from sliding down the pole. 

148 Mr. Marchessault described a double-strap 
system for use on a pole (Tr. 587). OSHA believes 
that employers can adapt this system, using 
lanyards in place of positioning straps, for use on 
a tower or similar structure. 

149 This transcript is available for inspection and 
copying in OSHA’s Docket Office, Docket No. S– 
015, U.S. Department of Labor, 200 Constitution 
Avenue NW., Room N2625, Washington, DC 20210; 
telephone (202) 693–2350. (OSHA’s TTY number is 
(877) 889–5627.) OSHA Docket Office hours of 
operation are 8:15 a.m. to 4:45 p.m., ET. 

structure when climbing’’ (Ex. 0230). 
The preamble to the 1994 final rule for 
§ 1910.269 noted that the Electrical 
Division of the Panama Canal 
Commission and Ontario Hydro in 
Canada required fall protection for their 
employees while they work on elevated 
structures (59 FR 4372–4373). 

There are several new forms of work- 
positioning equipment that can provide 
continuous attachment for employees 
climbing or changing location on poles, 
towers, and similar structures. The 
preamble to the proposal noted the Pole 
Shark and Pole Choker (70 FR 
34855).146 Two commenters pointed to 
the BuckSqueeze as another work- 
positioning system that can provide 
continuous attachment while employees 
are climbing or changing location on 
wood structures (Ex. 0199; Tr. 578).147 
A video of this equipment being used 
demonstrates that an employee 
proficient in its use can ascend and 
descend poles with relative ease while 
being protected from falling (Ex. 0492). 
Rulemaking participants indicated that 
fall protection equipment is available to 
protect employees climbing or changing 
location on towers and similar 
structures (Exs. 0144, 0196). This 
equipment includes rail and rope-grab 
systems to which an employee can 
attach a harness and a lanyard, 
retractable lanyards attached above the 
employee, and double-lanyard systems 
(Ex. 0199; Tr. 578, 587 148). OSHA 
believes that these, and similar new, 
devices make it easier to provide fall 
protection for employees climbing or 
changing location on poles, towers, and 
similar structures, as evidenced by the 
growing prevalence of employers 
requiring 100-percent attachment. 
Therefore, OSHA concludes that 
employees climbing or changing 
location on poles, towers, and similar 
structures can use fall protection under 
more conditions than required by 
existing § 1910.269(g)(2)(v). 

However, OSHA also concludes that 
there may be circumstances that 
preclude the use of fall protection while 

employees are climbing or changing 
location. For example, Mr. James 
Tomaseski of IBEW testified, ‘‘[O]n 
congested poles, to be able to ascend the 
pole to your working area could be a 
major task in itself. On the congested 
poles it is enough of a task already, but 
adding to the point that you have to stay 
connected the entire time, it would be 
at best difficult’’ (Tr. 977). Mr. Theis of 
MYR Group echoed these concerns: 

[Employees] are using [pole chokers] now. 
And some of the guys are telling us they can’t 
be used in all situations. In a lot of situations, 
they can be. When they start getting into a 
very congested pole, very congested area, 
they become more cumbersome than they are 
of any benefit. [Tr. 1357] 

Consequently, OSHA decided to 
modify the provision proposed in 
paragraph (b)(3)(iii) (paragraph 
(b)(3)(iii)(C) in the final rule) to require 
fall protection even for qualified 
employees climbing or changing 
location on poles, towers, or similar 
structures, unless the employer can 
demonstrate that the conditions at the 
worksite would make using fall 
protection infeasible or would create a 
greater hazard for employees climbing 
or changing location on these structures 
while using fall protection. This rule 
will ensure that 100-percent fall 
protection is the default procedure 
when employees are working on these 
structures and, therefore, will better 
protect employees than the current 
requirement. Based on the rulemaking 
record, OSHA would consider it feasible 
to use fall protection while climbing or 
changing location on a structure with 
few or no obstructions. Employers may, 
however, make reasonable 
determinations of what conditions, for 
example, the degree of congestion on a 
pole, would result in a greater hazard 
for employees climbing with fall 
protection than without fall protection. 
Employers making these determinations 
must consider the use of devices that 
provide for continuous attachment and 
should account for other conditions that 
would make climbing or changing 
location without fall protection unsafe, 
including such conditions as ice, high 
winds, and the other conditions noted 
in existing § 1910.269(g)(2)(v). In 
addition, OSHA notes that this 
provision does not affect fall protection 
requirements in final 
§ 1926.954(b)(3)(iii)(B) for employees 
once they reach the work location. 

Because the final rule permits 
qualified employees to climb or change 
location without fall protection under 
limited circumstances, the Agency 
anticipates that it will be necessary for 
employees to occasionally defeat the 

continuous attachment feature on the 
fall protection equipment. Therefore, 
OSHA decided not to require the 
equipment used to meet paragraph 
(b)(3)(iii)(C) of the final rule to be 
incapable of being defeated by 
employees, as recommended by Mr. 
Marchessault (Ex. 0196). 

Even though under existing 
§ 1910.269(g)(2)(v) there already are 
some circumstances in which employers 
must provide equipment that will 
protect employees who are climbing or 
changing location on structures, OSHA 
believes that many employers covered 
by the final rule will need additional 
time to explore options to select 
equipment that best protects their 
employees while climbing or changing 
location. In some cases, the equipment 
employers currently are providing may 
not be ideal for everyday use. In 
addition, employers will need time to 
train employees to become proficient in 
the use of any new equipment. Before 
employees gain proficiency, it is 
possible that not only will they have 
difficulties climbing or changing 
location on structures, but the 
equipment may distract them from 
climbing or changing location safely. As 
noted by Mr. Gene Trombley, 
representing EEI in the 1994 
rulemaking, ‘‘To suddenly try to require 
them to change years and years of 
training and experience would, I feel, 
cause a serious reduction in that high 
level of confidence and ability’’ (DC Tr. 
853, as quoted in the preamble to the 
1994 rulemaking, 59 FR 4372).149 
Therefore, OSHA is giving employers 
until April 1, 2015, to comply with the 
new requirements in 
§ 1926.954(b)(3)(iii)(C) of the final rule. 
This delay should provide sufficient 
time for employers to: Evaluate the 
various types of fall protection 
equipment that employees climbing or 
changing location can use; select and 
purchase the type of equipment that 
best satisfies their needs; train 
employees in the use of this equipment; 
and certify that the employees 
demonstrated proficiency in using the 
equipment. 

In the intervening period, paragraph 
(b)(3)(iii)(C) of the final rule will apply 
the existing rule from § 1910.269, which 
permits qualified employees to climb 
and change location without fall 
protection as long as there are no 
conditions, such as ice, high winds, the 
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150 Exhibits in the 1994 § 1910.269 rulemaking 
record (denoted as ‘‘269-Ex’’) also are available in 
Docket Number S–015. 

design of the structure (for example, no 
provision for holding on with hands), or 
the presence of contaminants on the 
structure, that could cause the employee 
to lose his or her grip or footing. The 
conditions specifically listed in the 
standard are not the only ones 
warranting the use of fall protection for 
climbing and changing position. Other 
factors affecting the risk of an 
employee’s falling include the level of 
competence of the employee, the 
condition of a structure, the 
configuration of attachments on a 
structure, and the need to have both 
hands free for climbing. Moreover, if the 
employee is not holding onto the 
structure (for example, because the 
employee is carrying tools or equipment 
in his or her hands), the final rule 
requires fall protection. Video tapes 
entered into the 1994 § 1910.269 
rulemaking record by EEI (269-Ex. 12– 
6), which EEI claimed represented 
typical, safe climbing practices in the 
utility industry, show employees using 
their hands to provide extra support and 
balance.150 Climbing and changing 
location in this manner will enable an 
employee to continue to hold onto the 
structure in case his or her foot slips. 
When employees are not using their 
hands for additional support, they are 
much more likely to fall as a result of 
a slip. 

All of these revisions, including the 
revisions related to fall protection for 
employees working from aerial lifts 
described earlier in this section of the 
preamble, appear in final 
§ 1926.954(b)(3)(iii). 

Paragraph (e)(1) of § 1926.502 limits 
the maximum free-fall distance for 
work-positioning systems to 0.6 meters 
(2 feet). OSHA proposed to adopt this 
same limit in § 1926.954. However, in 
electric power transmission and 
distribution work, permanent 
anchorages are not always available. 
Many utility poles provide no 
attachment points lower than the lowest 
crossarm. If an employee is working 
below the crossarm, there would be no 
place on the pole where he or she can 
attach the work-positioning equipment. 
The preamble to the proposed rule 
explained that, in such cases, work- 
positioning equipment still provides 
some degree of fall protection in that the 
equipment holds the employee in a 
fixed work position and keeps him or 
her from falling (70 FR 34855). 
Therefore, OSHA proposed in paragraph 
(b)(3)(iv) to require work-positioning 
equipment to be rigged so that the 

employee could free fall no more than 
0.6 meters (2 feet), unless no anchorage 
was available. In the preamble to the 
proposed rule, OSHA requested 
comment on whether proposed 
paragraph (b)(3)(iv) would provide 
sufficient protection for employees and 
on whether portable devices (such as a 
Pole Shark, Pole Choker, or similar 
device) could be used as suitable 
anchorages. 

Some commenters objected to the 
proposed requirement that work- 
positioning equipment be rigged with a 
maximum free fall of 0.6 meters (2 feet) 
insofar as it would apply when 
employees are working above 
equipment that could serve as an 
anchorage. (See, for example, Exs. 0201, 
0230.) For instance, IBEW noted that an 
employee using work-positioning 
equipment might be much more than 
0.6 meters above a potential attachment 
point, such as a neutral bolt (Ex. 0230). 
The union claimed that, if the employee 
used this attachment point, the free-fall 
distance would have to be more than 0.6 
meters for the employee to reach the 
work. 

OSHA acknowledges these concerns, 
but believes they can be eliminated by 
the use of portable devices. With 
portable devices, employees will not 
have to rely on anchorages on poles or 
structures because the employees would 
have anchorages that are part of the 
work-positioning equipment. Thus, it 
would always be possible to rig the 
equipment to accommodate a free fall of 
no more than 0.6 meters. 

Many commenters opposed requiring 
portable devices to provide anchorages 
for employees on poles, towers, and 
similar structures. (See, for example, 
Exs. 0125, 0127, 0149, 0151, 0162, 0171, 
0173, 0175, 0177, 0186, 0200, 0209, 
0227.) Some of these commenters 
maintained that these devices do not 
meet the strength requirements for 
anchorages. (See, for example, Exs. 
0177, 0227.) For instance, Mr. Thomas 
Taylor with Consumers Energy 
commented that ‘‘the specified portable 
devices do not meet the specifications 
for anchorages in Subpart M and were 
never designed to be used for that 
purpose’’ (Ex. 0177). Several 
commenters argued that these devices 
are not always effective, are difficult or 
impossible to use in some 
circumstances, are unnecessary, and 
could even increase the risk to 
employees. (See, for example, Exs. 0125, 
0127, 0149, 0151, 0171, 0175, 0186, 
0200.) For instance, Ms. Jill Lowe of the 
Employers Electrical and 
Communication Safety Committee of 
Washington and Oregon commented: 

The use of an anchorage device [such as] 
the pole shark, would not be an effective 
anchor when working on a structural member 
or sitting on a cross arm. The device would 
only be effective when climbing a pole 
without obstructions or working in a position 
on a pole below a cross arm or structural 
member. It must also be acknowledged that 
some of these devices could not physically be 
used due to limited space available on the 
pole at the work position (i.e.: Secondaries, 
crossarm braces, etc.) . . . . 

More information and data would be 
required before mandating the use of this 
type of equipment. For example, how many 
actual injuries have been recorded in a fall 
where a worker is belted in on the pole? 
Would this add weight or further encumber 
the worker when climbing the pole? These 
types of devices could be effective in severe 
ice conditions, but for day to day use, would 
not provide the desired efficacies and would 
impede climbing, add to maneuvering 
difficulties and could increase risk factor(s). 
[Ex. 0151] 

Ms. Salud Layton of the Virginia, 
Maryland & Delaware Association of 
Electric Cooperatives argued that these 
devices pose a greater hazard because 
they increase ‘‘the amount of time spent 
on the pole, the complexity of the work 
performed on the pole, and the number 
of opportunities to make mistakes while 
doing unnecessary jobs not related to 
the original reason the pole was actually 
climbed’’ (Ex. 0175). 

Mr. Anthony Ahern with the Ohio 
Rural Electric Cooperatives provided the 
following explanation for his argument 
that these devices can be difficult to use 
and could potentially increase the risk 
to employees: 

Some of these devices, especially the pole- 
shark, are large and very awkward to use. 
They are very difficult to maneuver into a 
narrow space and greatly limit movement on 
the pole. It is next to impossible for a 
lineman to turn around far enough with one 
of these devices to be able to reach the end 
of a ten foot cross arm or a davit arm or even 
work on a transformer bank mounted on a 
cluster rack. If two or more workers are 
working in the same area on a pole, these 
devices can really create a lot of interference. 
Also, quite often a second safety is required 
to be used with these devices so that the 
climber can transition past cables, cross arms 
or other equipment on a pole. This means an 
extra snap hook in the D-rings and increases 
the possibility of an accident because the 
lineman grabs the wrong one. These devices 
are also much more difficult to operate with 
rubber gloves on than a conventional safety 
strap. [Ex. 0186] 

However, some commenters suggested 
that these types of devices could be 
used as anchorages. (See, for example, 
Ex. 0199; Tr. 1338, 1357.) A video 
submitted to the record shows one of 
these devices successfully supporting an 
employee who had fallen from a pole 
(Ex. 0492). 
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151 Section 15.3.2 of ASTM F887–12e1 requires 
these devices, when new, to have a breaking 
strength of 13.3 kilonewtons (3,000 pounds). 
Section 24 of that standard describes test 
procedures for these devices to ensure that they will 
successfully arrest a fall. 

OSHA concludes that the concerns of 
commenters who argued that portable 
anchorage equipment is difficult to use 
or poses increased hazards are 
unwarranted. As noted earlier, some 
employers already require 100-percent 
attachment. The testimony of Messrs. 
Marchessault (of Workplace Safety 
Solutions) and Theis (of MYR Group) 
offer evidence that Pole Sharks, Pole 
Chokers, and similar devices can be, 
and have been, used successfully as 
anchorages (Tr. 576–579, 1338, 1357). 
The videotape of one of these devices in 
use clearly demonstrates that the 
particular device is reasonably light and 
not significantly more difficult to use 
than the traditional positioning straps 
currently used by power line workers 
(Ex. 0492). Some of these devices 
occupy about the same space on a pole 
or structure as a positioning strap and, 
therefore, should fit wherever those 
straps fit (id.). Evidence also indicates 
that, with training, employees can use 
these devices proficiently (Ex. 0199; Tr. 
576–579). 

Mr. Ahern’s example of an employee 
using positioning equipment to reach 
the end of a 3-meter (10-foot) crossarm 
supports the need for employees to use 
an anchorage at the work location. The 
end of the crossarm would be about 1.4 
meters (4.6 feet) from the edge of the 
pole. To perform such work, a 2-meter- 
tall (6.5-foot-tall) employee would have 
to be in a nearly horizontal position to 
reach the end of the arm. This position 
increases the likelihood of gaff cutout, 
because the gaffs would be at an angle 
to the force applied by the employee’s 
weight, which would be applied in a 
vertical direction. A gaff is designed to 
penetrate the wood when force is 
applied along its length. When force is 
applied perpendicular to the length of 
the gaff, it can twist the gaff out of the 
wood. In addition, to the extent it is 
impossible to reach the end of the 
crossarm with some of these devices, 
other methods of working from the pole 
can be used. For example, the employee 
could work from a pole-mounted 
platform, which would both enable the 
employee to reach further from the pole 
and provide an anchorage for the fall 
protection equipment (269-Ex. 8–5). 
Thus, the Agency concludes that there 
is greater need for an anchorage when 
work is performed in such positions. 

The examples of working on a 
crossarm or a structural member 
provided by Ms. Lowe with the 
Employers Electrical and 
Communication Safety Committee of 
Washington and Oregon are inapposite. 
As noted earlier, work-positioning 
equipment is inappropriate for use in 
these situations; such equipment may be 

used only on vertical structural 
members. It is not clear why Pole 
Sharks, Pole Chokers, or similar devices, 
which are designed to supplement or 
replace traditional positioning straps, 
could not be used on vertical members 
in the same way a traditional 
positioning strap can be used. 

OSHA concludes that the accident 
information in the record indicates that 
there is a need for employees to use an 
anchorage to keep them from falling 
while they are at the work location (Exs. 
0002, 0400). Two of the gaff cutout 
accidents included in Table 3 occurred 
while an employee was at the work 
location. One commenter stated that one 
of his company’s eight fall accidents 
occurred while an employee was at the 
work position (Ex. 0209). Although the 
total number of accidents is not great, 
these accidents are easily preventable. 

The final rule, in paragraph 
(b)(3)(iii)(C), already requires employees 
to be protected while climbing. The 
same equipment that protects an 
employee climbing a pole can serve as 
an anchorage and can prevent him or 
her from falling while at the work 
location as well (Ex. 0492; Tr. 576–579). 
As a result, OSHA does not believe 
there will often be problems finding or 
providing anchorage points for work- 
positioning equipment that can satisfy 
the 0.6-meter maximum free-fall 
requirement. 

The Agency notes that Consumers 
Energy incorrectly identified the 
relevant strength requirements for 
anchorages used with work-positioning 
equipment. Paragraph (b)(1)(i) of final 
§ 1926.954 applies Subpart M only to 
fall arrest equipment. Paragraph (b)(3)(v) 
of final § 1926.954, described later in 
this section of the preamble, requires 
anchorages used with work-positioning 
equipment to be capable of supporting 
at least twice the potential impact load 
of an employee’s fall, or 13.3 
kilonewtons (3,000 pounds), whichever 
is greater. OSHA concludes that it is 
feasible with available technology for 
portable anchorage devices to meet the 
tensile-strength requirement in 
paragraph (b)(3)(v) of the final rule. The 
materials, including straps, buckles, 
rivets, snaphooks, and other hardware, 
that are, or could be, used in anchorages 
also are used in positioning straps for 
work-positioning equipment (Exs. 0055, 
0492), which paragraph (b)(2)(vii)(C) of 
the final rule requires to have greater 
tensile strength than required by 
paragraph (b)(3)(v) of the final rule. In 
addition, Mr. Lee Marchessault with 
Workplace Safety Solutions testified 
about the experience of a line worker he 
had been training (Tr. 577–578). The 
line worker, who had been using a 

portable anchorage device (the 
BuckSqueeze) during the training 
exercise, experienced a gaff cutout, but 
was not injured because the device 
successfully arrested the fall (id.). The 
videotape Mr. Marchessault submitted 
for the record depicted this equipment 
as successfully arresting the fall of the 
worker who had been using it (Ex. 
0492). Portable anchorage devices are 
designed to arrest an employee’s fall 
into work-positioning equipment; thus, 
the devices almost certainly meet the 
strength requirements in ASTM F887– 
04, which, as noted earlier, are 
equivalent to OSHA’s strength 
requirements for work-positioning 
equipment. In fact, the latest edition of 
the consensus standard, ASTM F887– 
12e1, contains equivalent strength 
requirements for what it calls ‘‘wood 
pole fall restriction devices.’’ 151 OSHA 
has included a note following paragraph 
(b)(3)(v) of the final rule to indicate that 
wood-pole fall-restriction devices 
meeting ASTM F887–12e1 are deemed 
to meet the anchorage-strength 
requirement when they are used in 
accordance with manufacturers’ 
instructions. 

For these reasons, paragraph (b)(3)(iv) 
in the final rule requires work- 
positioning systems to be rigged so that 
an employee can free fall no more than 
0.6 meters (2 feet). OSHA is not 
including the proposed exemption for 
situations in which no anchorage is 
available. In view of the availability of 
wood-pole fall-restriction devices, 
OSHA expects that in most, if not all, 
circumstances, anchorages will not only 
be available, but will be built into work- 
positioning equipment to permit 
compliance with this provision, as well 
as paragraph (b)(3)(iii)(C) of the final 
rule. However, because the Agency 
believes that employers will purchase 
equipment that complies with both 
paragraphs (b)(3)(iii)(C) and (b)(3)(iv), 
OSHA is requiring compliance with 
both of these paragraphs starting on 
April 1, 2015. This delay should 
provide employers with sufficient time 
to evaluate, and then purchase, 
compliant equipment. 

Final paragraph (b)(3)(v), which is 
being adopted without substantive 
change from the proposal, requires 
anchorages used with work-positioning 
equipment to be capable of sustaining at 
least twice the potential impact load of 
an employee’s fall, or 13.3 kilonewtons 
(3,000 pounds), whichever is greater. 
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This provision, which duplicates 
§ 1926.502(e)(2), will ensure that an 
anchorage will not fail when needed to 
stop an employee’s fall. Comments on 
the technological feasibility of this 
provision are addressed in the summary 
and explanation for paragraph (b)(3)(iv), 
earlier in this section of the preamble. 

Final paragraph (b)(3)(vi), which is 
being adopted without substantive 
change from the proposal, provides that, 
unless a snaphook is a locking type and 
designed specifically for the following 
conditions, snaphooks on work- 
positioning equipment not be engaged 
to any of the following: 

(1) Webbing, rope, or wire rope; 
(2) Other snaphooks; 
(3) A D ring to which another 

snaphook or other connector is attached; 
(4) A horizontal lifeline; or 
(5) Any object that is incompatibly 

shaped or dimensioned in relation to 
the snaphook such that accidental 
disengagement could occur should the 
connected object sufficiently depress 
the snaphook keeper to allow release of 
the object. 

This paragraph, which duplicates 
§ 1926.502(e)(8), prohibits methods of 
attachment that are unsafe because of 
the potential for accidental 
disengagement of the snaphooks during 
use. 

6. Section 1926.955, Portable Ladders 
and Platforms 

Final § 1926.955 addresses portable 
ladders and platforms. Paragraph (a) 
provides that requirements for portable 
ladders used in work covered by Part 
1926, Subpart V are contained in Part 
1926, Subpart X, except as noted in 
§ 1926.955(b). Proposed paragraph (a) 
also provided that the requirements for 
fixed ladders in subpart D of part 1910 
(§ 1910.27) applied to fixed ladders used 
in electric power transmission and 
distribution construction work. OSHA is 
including proposed paragraph (a) in the 
final rule with one change—deleting the 
second provision. 

Fixed ladders used in electric power 
generation, transmission, and 
distribution work are permanent 
ladders. They are the same ladders 
irrespective of whether the work being 
performed on them is construction work 
covered by subpart V or maintenance 
work covered by § 1910.269. In the 
preamble to the proposal, OSHA 
explained that the Agency believed that 
the Part 1910, Subpart D standards 
should apply to these ladders during 
construction, as well as during 
maintenance work (70 FR 34855), but 
requested comments on whether the 
proposed incorporation of the general 
industry standard for fixed ladders was 

warranted, especially in light of the 
1990 proposed revision to Part 1910, 
Subpart D (55 FR 13360, Apr. 10, 1990). 
OSHA recently reproposed the revision 
of that subpart (75 FR 28862, May 24, 
2010). 

A few commenters responded to this 
issue. (See, for example, Exs. 0162, 
0212, 0227, 0230.) Southern Company 
was concerned about the proposed 
incorporation of Subpart D, 
commenting: 

We question the use of 1910.27 for fixed 
ladders since OSHA proposed the revision of 
this standard over 15 years ago and there has 
been no action to date. Due to the time that 
has elapsed since OSHA published the 
proposed revisions to 1910 Subpart D and the 
revisions that have been made to the national 
consensus standards for all types of ladders, 
OSHA may wish to consider reopening the 
rulemaking prior to proceeding with the 
revisions to Subpart D. We recommend that 
OSHA not reference Subpart D as a part of 
the revisions to Subpart V and 1910.269 until 
work on the revision to Subpart D is 
completed. [Ex. 0212] 

Southern Company also asked OSHA to 
explain ‘‘why the provisions of 1910 
Subpart D should be applied to fixed 
ladders instead of the fixed ladder 
requirements of 1926.1053’’ (id.). 
Southern Company asserted that the 
construction standard contained 
requirements that are not found in the 
general industry standard, but that 
contribute to employee safety (id.). 

EEI recommended that neither 
§ 1926.955(a) nor the corresponding 
provision in the general industry 
standard, § 1910.269(h)(1), incorporate 
part 1910, subpart D by reference until 
OSHA finalizes revisions to part 1910, 
subpart D (Ex. 0227). EEI asserted that 
there were discrepancies between the 
requirements for fixed ladders in 
existing part 1910, subpart D, the 1990 
proposed part 1910, subpart D, and the 
then-current ANSI standard for fixed 
ladders, ANSI A14.3–2002, American 
National Standard for Ladders—Fixed— 
Safety Requirements (id.). EEI also 
asserted that the existing general 
industry standard contained outdated 
design requirements (id.). 

OSHA accepts EEI’s and Southern 
Company’s recommendation not to 
apply the requirements for fixed ladders 
in § 1910.27 to fixed ladders used in the 
construction of electric power 
transmission and distribution 
installations, though not for the reasons 
these commenters stated. OSHA 
believes that the use of fixed ladders in 
the construction of transmission and 
distribution installations is not unique. 
As such, the requirements that apply to 
fixed ladders in the construction of 
electric power transmission and 

distribution installations should be the 
same as the requirements that apply 
generally to construction work 
(including, as Southern Company noted, 
the requirements contained in 
§ 1926.1053). 

Because OSHA is not including the 
cross-reference to subpart D for fixed 
ladders in the final rule and because the 
remaining provisions in § 1926.955(a) 
apply only to portable ladders and 
platforms, OSHA is revising the title of 
§ 1926.955 to ‘‘Portable ladders and 
platforms’’ to more accurately reflect the 
contents of this section. 

OSHA also accepts EEI’s and 
Southern Company’s recommendation 
not to reference in final § 1910.269(h) 
the part 1910, subpart D provisions for 
fixed ladders because, as with final 
§ 1926.955, § 1910.269(h) in the final 
rule covers only portable ladders and 
platforms. Therefore, OSHA is revising 
the title of § 1910.269(h) to ‘‘Portable 
ladders and platforms’’ and is revising 
the regulatory text of final 
§ 1910.269(h)(1) to clarify that the 
paragraph applies to portable ladders 
and platforms, not fixed ladders. These 
changes make final § 1910.269(h) 
consistent with final § 1926.955. 

MYR Group also had concerns about 
applying the general industry standards 
to construction work. MYR Group 
maintained that contractors would have 
little control over fixed ladders 
provided by host employers (Ex. 0162). 

The Agency notes that an employer 
whose employees are performing the 
work must adhere to OSHA standards. 
If, for example, an electric utility’s fixed 
ladder does not comply with Part 1926, 
Subpart X, then a contractor whose 
employees would be using that ladder 
must take whatever measures are 
necessary to protect its employees and 
comply with Part 1926, Subpart X. Such 
measures include enforcing any 
contractual language requiring the 
utility to address any noncompliant 
ladders, using other means of accessing 
the work area, such as portable ladders 
or aerial lifts, and repairing or replacing 
the ladder. 

IBEW recommended that OSHA 
consider the specifications for fixed 
ladders in IEEE Std 1307, Standard for 
Fall Protection for Utility Work, when 
finalizing the language for subpart V 
and § 1910.269 (Ex. 0230).The union 
wrote: 

[T]he committee responsible for 
developing the standard went through great 
pains to research ladders, step bolts, and 
other climbing devices commonly installed 
on electrical structures. Lineman climbing 
boots and other equipment was looked at for 
the purpose of establishing ladder and step 
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152 Existing § 1926.1053(b)(12) provides that 
‘‘[l]adders shall have nonconductive siderails if 
they are used where the employee or the ladder 
could contact exposed energized electrical 
equipment, except as provided in § 1926.951(c)(1) 
of this part.’’ In this final rule, OSHA is replacing 
the reference to § 1926.951(c)(1) with a reference to 
the corresponding provision in the final rule, 
§ 1926.955(c), and to final § 1926.955(b), which 
exempts special ladders used for electrical work 
from the requirement for nonconductive siderails. 

153 It should be noted that, to meet paragraph 
(b)(3), employers must ensure that portable ladders 
and platforms are always secured when in use, 
regardless of the conditions of the surface on which 
the ladder is placed. For example, when a 
conductor platform, such as a cable cart, is 
suspended from a line conductor by a trolley or 
hooks, the platform must be secured to the 
conductor so that it cannot fall if the trolley or 
hooks become dislodged. 

154 It should also be noted that § 1926.1053(b)(1), 
which requires that portable ladders be secured in 
certain situations, applies additional requirements 
when portable ladders are used to access an upper 
landing surface. Therefore, compliance with final 
§ 1926.955(b)(3) does not constitute compliance 
with these requirements. 

bolt criteria that would be compatible with 
the worker safety equipment. [Ex. 0230] 

OSHA rejects IBEW’s 
recommendation to adopt requirements 
based on IEEE Std 1307. Although that 
consensus standard contains 
requirements for structures found in 
electric power generation, transmission, 
and distribution work (for example, 
utility poles and towers), those 
structures are not unique to the electric 
power industry; and the Agency 
believes, therefore, that this rulemaking 
is not the proper vehicle to regulate 
them. The same types of structures are 
found in other industries, in particular, 
the telephone and cable-television 
industries. Utility poles and towers are 
used to support telephone lines, cable 
television lines, communications 
antennas, and other equipment used by 
these industries. OSHA notes that its 
recently proposed revision of part 1910, 
subpart D includes requirements for 
fixed ladders on towers and for step 
bolts on towers and poles (see proposed 
§ 1910.24, Step bolts and manhole steps; 
75 FR 29136). 

Paragraph (b) of the final rule 
establishes requirements for special 
ladders and platforms used for electrical 
work. Because the lattice structure of an 
electric power transmission tower and 
overhead line conductors generally do 
not provide solid footing or upper 
support for ladders, OSHA is exempting 
portable ladders used on structures or 
conductors in conjunction with 
overhead line work from the general 
provisions of § 1926.1053(b)(5)(i) and 
(b)(12), which address ladder support 
and the use of ladders near exposed 
electric equipment. As noted in the 
preamble to the proposal, an example of 
a type of ladder exempted from these 
provisions is a portable hook ladder 
used by power line workers to work on 
overhead power lines (70 FR 34855).152 
These ladders are hooked over the line 
or other support member and then are 
lashed in place at both ends to keep 
them steady while employees are 
working from them. 

Final paragraphs (b)(1) through (b)(4) 
and (c) provide employees with 
protection that is similar to the 
protection afforded to employees by 
§ 1926.1053(b)(5)(i) and (b)(12). These 
provisions require that these special 

ladders and platforms be secured, 
specify the acceptable loads and proper 
strength of this equipment, and provide 
that the ladders be used only for the 
particular types of application for which 
they are designed. These provisions 
thereby ensure that employees are 
adequately protected when using the 
ladders covered by the final rule. In the 
§ 1910.269 rulemaking, OSHA 
concluded that these alternative criteria 
provide for the safe use of this special 
equipment, and the Agency is extending 
the application of these alternative 
criteria to work covered by Subpart V 
(59 FR 4375). It should be noted that the 
requirements for portable ladders in 
final paragraphs (b)(1) through (b)(4) 
apply in addition to requirements in 
§ 1926.1053 for portable ladders. OSHA 
revised the language in the final rule to 
clarify that the requirements in 
§ 1926.1053, except for paragraph 
(b)(5)(i) and (b)(12), apply to portable 
ladders used on structures or 
conductors in conjunction with 
overhead line work and that the 
requirements in paragraphs (b)(1) 
through (b)(4) apply only to portable 
ladders and platforms used in this 
manner. 

Paragraph (b)(1) of final § 1926.955 
requires portable platforms to be 
capable of supporting without failure at 
least 2.5 times the maximum intended 
load in the configurations in which they 
are used. Paragraph (b)(1) in the 
proposed rule also applied this 
requirement to portable ladders. 
However, § 1926.1053(a)(1), which also 
applies, already specifies the strength of 
portable ladders. Having two standards 
with different strength requirements for 
portable ladders would be confusing. 
Consequently, OSHA revised 
§ 1926.955(b)(1) in the final rule so that 
it covers only portable platforms. 

Paragraph (b)(2) of final § 1926.955 
prohibits portable ladders and platforms 
from being loaded in excess of the 
working loads for which they are 
designed. It should be noted that, with 
respect to portable ladders, compliance 
with this provision constitutes 
compliance with § 1926.1053(b)(3). 

Paragraph (b)(3) of final § 1926.955 
requires portable ladders and platforms 
to be secured to prevent them from 
becoming accidentally dislodged.153 
Accordingly, with respect to portable 

ladders, OSHA concludes that 
compliance with § 1926.955(b)(3) 
constitutes compliance with 
§ 1926.1053(b)(6), (b)(7), and (b)(8).154 

Paragraph (b)(4) of final § 1926.955 
requires portable ladders and platforms 
to be used only in applications for 
which they are designed. It should be 
noted that, with respect to portable 
ladders, compliance with this provision 
constitutes compliance with 
§ 1926.1053(b)(4). 

Paragraph (c) prohibits the use of 
portable metal, and other portable 
conductive, ladders near exposed 
energized lines or equipment. This 
paragraph addresses the hazard to 
employees of contacting energized lines 
and equipment with conductive ladders. 
However, as noted in the preamble to 
the proposal, in specialized high-voltage 
work, the use of nonconductive ladders 
could present a greater hazard to 
employees than the use of conductive 
ladders (70 FR 34855–34856). In some 
high-voltage work, voltage can be 
induced on conductive objects in the 
work area. When the clearances between 
live parts operating at differing voltages, 
and between the live parts and 
grounded surfaces, are large enough that 
it is relatively easy to maintain the 
minimum approach distances required 
by § 1926.960(c)(1), electric shock from 
induced voltage on objects in the 
vicinity of these high-voltage lines can 
pose a greater hazard. Although these 
voltages do not normally pose an 
electrocution hazard, the involuntary 
muscular reactions caused by contacting 
objects at different voltages can lead to 
falls. Using a conductive ladder in these 
situations can minimize the voltage 
differences between objects within an 
employee’s reach, thereby reducing the 
hazard to the employee. Therefore, the 
final rule permits a conductive ladder to 
be used if an employer can demonstrate 
that the use of a nonconductive ladder 
would present a greater hazard to 
employees. 

7. Section 1926.956, Hand and Portable 
Power Equipment 

Final § 1926.956 addresses hand and 
portable power equipment. The title of 
this section in the proposal was ‘‘Hand 
and portable power tools.’’ OSHA 
revised the title to comport with the 
scope of the requirements in this 
section, which address equipment 
generally and not just tools. Paragraph 
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155 See 70 FR 34856. 

156 OSHA notes that TVA did not address the 
safety of using an isolating transformer with a 
secondary voltage of more than 50 volts during a 
plant outage. However, pursuant to the final rule, 
if TVA uses such a transformer during a plant 
outage or otherwise, that transformer must have a 
secondary voltage of not more than 50 volts. 

(a) of this section of the final rule 
provides that electric equipment 
connected by cord and plug is covered 
by paragraph (b), portable and vehicle- 
mounted generators used to supply 
cord- and plug-connected equipment are 
governed by paragraph (c), and 
hydraulic and pneumatic tools are 
covered by paragraph (d). OSHA took all 
of the requirements in this section from 
existing § 1910.269(i). 

Electric equipment connected by cord 
and plug must satisfy the requirements 
in paragraph (b). Proposed paragraph 
(b)(1) stated that cord- and plug- 
connected equipment supplied by 
premises wiring is covered by Subpart 
K of Part 1926. OSHA is not including 
this proposed requirement in the final 
rule because, first, OSHA determined 
that the language in proposed paragraph 
(b) improperly emphasized ‘‘premises 
wiring.’’ The purpose of the proposed 
provision was to clarify that equipment 
covered by Subpart K would continue to 
be covered by that Subpart (70 FR 
34856). However, OSHA derived the 
proposed provision from the 
corresponding provision in existing 
§ 1910.269(i). That provision was, in 
turn, derived from § 1910.302(a)(1), 
which specifies the scope of part 1910, 
subpart S, and provides that the 
subpart’s ‘‘design safety standards for 
electric utilization of systems’’ apply to 
‘‘electrical installations and utilization 
equipment installed or used within or 
on buildings, structures, and other 
premises’’ (that is, premises wiring). 
Section 1926.402, which specifies the 
scope of Subpart K, does not use the 
term ‘‘premises wiring.’’ Second, 
proposed § 1926.956(b)(1), and its 
counterpart in existing 
§ 1910.269(i)(2)(i), are unnecessary 
because these provisions simply refer to 
requirements that already apply. 
Therefore, to remove any ambiguity, the 
Agency is not including proposed 
§ 1926.956(b)(1) in the final rule and is 
removing existing § 1910.269(i)(2)(i) and 
is replacing the reference in existing 
§ 1910.269(i)(2)(ii) (final 
§ 1910.269(i)(2)) to any cord- and plug- 
connected equipment supplied by other 
than premises wiring with a reference to 
cord- and plug-connected equipment 
not covered by Subpart S. 

Pursuant to proposed paragraph 
(b)(2), equipment not covered by 
subpart K had to have the tool frame 
grounded, be double insulated, or be 
supplied by an isolating transformer 
with an ungrounded secondary. The 
proposed rule (and existing 
§ 1926.951(f)(2)(iii)) did not specify any 
limit on the secondary voltage of the 
isolating transformer. OSHA is 
promulgating this paragraph in the final 

rule (final paragraph (b)(3)) with one 
substantive change—if an isolating 
transformer with an ungrounded 
secondary is used to comply with this 
provision, its secondary voltage is 
limited to 50 volts. 

In the preamble to the proposed rule, 
OSHA noted the widespread availability 
of double-insulated tools and requested 
comment on whether the option 
permitting tools to be supplied through 
an isolating transformer was still 
necessary (75 FR 34856). Several 
commenters responded to this request. 
(See, for example, Exs. 0126, 0186, 
0201, 0209, 0212, 0213, 0227, 0230.) 

Most of these comments supported 
retaining the proposed option that 
permits cord- and plug-connected 
equipment to be supplied by an 
isolating transformer. (See, for example, 
Exs. 0201, 0209, 0212, 0213, 0227.) For 
instance, Duke Energy stated: ‘‘OSHA 
should continue to allow the third 
option of isolating transformers. While 
most applications are covered by 
grounding or double insulating, there 
are unique situations where neither of 
these is possible and an isolating 
transformer may be necessary to protect 
employees’’ (Ex. 0201). TVA 
commented, without elaboration, that 
‘‘[d]uring plant outages there are 
situations where the use of isolating 
transformers provides the best employee 
safety’’ (Ex. 0213). Southern Company 
relied on OSHA’s statement in the 
preamble to the proposal 155 that using 
isolating transformers is ‘‘an effective 
means of protecting employees from 
shock’’ (Ex. 0212). 

Other commenters asserted that using 
isolating transformers was an outdated 
form of protection. (See, for example, 
Exs. 0126, 0186, 0230.) For instance, Mr. 
Anthony Ahern of Ohio Rural Electric 
Cooperatives wrote: 

Isolating transformers are not needed 
today. Almost all tools today are either 
double insulated or equipped with a 
grounding (3 wire) cord and plug. OSHA 
already has rules which cover the use and 
maintenance of these types of tools. Further, 
battery operated and gas powered tools are 
becoming more and more common and 
hydraulic tools are commonly used with 
bucket trucks. [Ex. 0186] 

IBEW commented, ‘‘Double insulated 
hand tools are the industry standard. It 
would be difficult to find tools that are 
not double insulated or the tool frame 
is not grounded’’ (Ex. 0230). IBEW 
stated, however, that isolating 
transformers continue to be an option 
‘‘[i]f other types of tools continue to be 
used’’ (id.). 

OSHA determined that the proposed 
option permitting cord- and plug- 
connected equipment to be supplied by 
an isolating transformer was 
insufficiently protective and that this 
option will only provide sufficient 
protection against ground faults when 
the isolation transformer has an 
ungrounded secondary of no more than 
50 volts. OSHA is imposing the 50-volt 
limit on isolation transformers because, 
although OSHA stated in the preamble 
to the proposal that each of the three 
options (grounding, double insulation, 
and isolation) provided protection from 
electric shock (70 FR 34856), OSHA 
recognized in other standards the 
limited protection provided by isolating 
transformers.156 If unlimited voltages 
are permitted with respect to the 
isolating transformer option, employees 
working with cord- and plug-connected 
equipment operating at higher voltages 
would be exposed to a serious electric- 
shock hazard when a second ground 
fault occurs. Even if equipment is 
supplied by an isolating transformer 
with an ungrounded secondary, there 
will always be a path to ground for the 
circuit conductors. This path will be 
caused by leakage or by capacitive or 
inductive coupling. Depending on the 
location of this path, one of the circuit 
conductors could have a voltage to 
ground as high as the full circuit 
voltage. Thus, while the corresponding 
electrical standards for general industry 
and construction at §§ 1910.304(g)(6)(vi) 
and (g)(6)(vii) and 1926.404(f)(7)(iv), 
respectively, permit all three options, 
the standards (in 
§§ 1910.304(g)(6)(vii)(A) and 
1926.404(f)(7)(iv)(C)(6)) also limit the 
secondary voltage on the isolating 
transformer to 50 volts or less. Fifty 
volts or less is widely recognized as a 
generally safe voltage. (See, for example, 
Exs. 0076, 0077, 0532.) 

Paragraph (c) of final § 1926.956 
requires portable and vehicle-mounted 
generators used to supply cord- and 
plug-connected equipment covered by 
paragraph (b) to meet several 
requirements. Under paragraph (c)(1), 
the generator may only supply 
equipment on the generator or the 
vehicle (for example, lights mounted on 
the generator or vehicle) and cord- and 
plug-connected equipment through 
receptacles mounted on the generator or 
the vehicle. Paragraph (c)(2) provides 
that non-current-carrying metal parts of 
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157 A check valve blocks reverse flow of the 
hydraulic fluid and prevents the formation of a 
partial vacuum. 

158 OSHA notes that whether a partial vacuum 
will result in the loss of insulating value that 
triggers actions to prevent the formation of a partial 
vacuum depends on the voltage involved. 

equipment, and the equipment 
grounding conductor terminals of the 
receptacles, must be bonded to the 
generator frame. Paragraph (c)(3) 
requires that the frame of vehicle- 
mounted generators be bonded to the 
vehicle frame. Finally, paragraph (c)(4) 
requires the neutral conductor to be 
bonded to the generator frame. The final 
rule clarifies that these requirements 
apply only when Subpart K does not 
apply, as explained in the discussion of 
§ 1926.956(b), earlier in this section of 
the preamble. The requirements in this 
paragraph are similar to the 
corresponding Subpart K requirements, 
which are contained in § 1926.404(f)(3). 

Final paragraph (d), which is being 
adopted without substantive change 
from the proposal, applies to pneumatic 
and hydraulic tools. Paragraph (d)(1) of 
§ 1926.302 requires the fluids used in 
hydraulic-powered tools to be fire 
resistant. As explained in the preamble 
to the proposed rule, insulating 
hydraulic fluids are not inherently fire 
resistant, and additives that could make 
them fire resistant generally make the 
hydraulic fluid unsuitable for use as 
insulation (70 FR 34856). Because of 
these characteristics and because 
hydraulic fluids must be insulating to 
protect employees performing power 
transmission and distribution work, 
existing § 1926.950(i) exempts 
insulating hydraulic fluids from 
§ 1926.302(d)(1). 

OSHA proposed to continue this 
exemption in § 1926.956(d)(1), but was 
concerned by several accidents 
described in the record that occurred 
when insulating hydraulic fluid ignited 
and burned employees (Ex. 0002). The 
Agency requested information on 
whether fire-resistant insulating 
hydraulic fluids were available or were 
being developed. 

OSHA did not receive any 
information about the availability or 
progress with the development of fire- 
resistant insulating hydraulic fluid; 
consequently, OSHA is including the 
existing exemption for insulating 
hydraulic fluids in the final rule. The 
Agency believes that the most serious 
hazard faced by an employee 
performing work covered by subpart V 
is electric shock. The Agency also 
reviewed the accidents in the record 
(such as Exs. 0002, 0003, 0004, and 
0400) and concluded that, although 
insulating hydraulic fluid poses a 
substantial risk of igniting and burning 
workers, the risk of electric shock with 
uninsulated hydraulic equipment poses 
a greater risk of harm. OSHA encourages 
employers and manufacturers to 
develop insulating fluid that also is fire- 

resistant and will reexamine this issue 
if such fluids become available. 

Final paragraph (d)(2) provides that 
safe operating pressures may not be 
exceeded. This requirement protects 
employees from the harmful effects of 
tool failure. If hazardous defects are 
present, no operating pressure would be 
safe, and the tools could not be used. In 
the absence of defects, the maximum 
rated operating pressure (which may be 
specified by the manufacturer or by 
hydraulics handbooks) is the maximum 
safe pressure. OSHA included a note to 
this effect in the final rule. 

If a pneumatic or hydraulic tool is 
used where it may contact exposed 
energized parts, the tool must be 
designed and maintained for such use 
under final paragraph (d)(3). In 
addition, under paragraph (d)(4), 
hydraulic systems for tools that may 
contact exposed live parts during use 
must provide protection against loss of 
insulating value, for the voltage 
involved, due to the formation of a 
partial vacuum in the hydraulic line. 
Under paragraph (d)(5), a pneumatic 
tool used on energized electric lines or 
equipment or used where it may contact 
exposed live parts must provide 
protection against the accumulation of 
moisture in the air supply. These three 
requirements protect employees from 
electric shock by restricting current flow 
through hoses. 

OSHA included a note following 
paragraph (d)(4) of the final rule 
addressing the use of hydraulic lines 
that do not have check valves.157 If such 
lines are located in such a manner that 
the highest point on the hydraulic 
system is more than 10.7 meters (35 
feet) above the oil reservoir, a partial 
vacuum can form inside the line. A 
partial vacuum can cause a loss of 
insulating value, possibly resulting in 
an electrical fault and consequent 
hydraulic system failure while an 
employee is working on a power line. 
During the rulemaking on the 1994 
§ 1910.269 final rule, IBEW reported 
two accidents that resulted from such an 
occurrence (269–DC Tr. 613). Therefore, 
OSHA inserted the note when the 
Agency adopted existing 
§ 1910.269(i)(4)(iii), which is mirrored 
in final § 1926.956(d)(4).158 

Final paragraphs (d)(6) and (d)(7) 
provide work-practice requirements to 
protect employees from the accidental 
release of pressure and from the 

injection of hydraulic oil (which is 
under high pressure) through the skin 
and into the body. The first of these two 
provisions requires the release of 
pressure before connections in the lines 
are broken, unless quick-acting, self- 
closing connectors are used. In the case 
of hydraulic tools, the spraying 
hydraulic fluid itself, which is 
flammable, poses additional hazards. 
Final paragraph (d)(7) requires 
employers to ensure that employees do 
not use any part of their bodies, such as 
a finger, to try to locate or stop a 
hydraulic leak. This provision in the 
final rule has been reworded to clarify 
that the employer has responsibility for 
compliance. 

Final paragraph (d)(8) provides that 
hoses not be kinked. Kinks in hydraulic 
and pneumatic hoses can lead to 
premature failure of the hose and to 
sudden loss of pressure. If this loss of 
pressure occurs while the employee is 
using the tool, an accident could result 
in harm to employees. For example, a 
hydraulic or pneumatic tool supporting 
a load could drop the load onto an 
employee on a sudden loss of pressure. 

NIOSH suggested that OSHA 
‘‘consider an additional safeguard 
against the unintentional release of 
hydraulic oil—the use of hoses that are 
color coded by the [operating pressure] 
they can withstand, thus reducing the 
hazard of skin absorption or fire’’ (Ex. 
0130). NIOSH did not submit any 
evidence that employers are using hoses 
of improper rating on hydraulic 
equipment. Consequently, the Agency is 
not adopting a requirement to color 
code hydraulic hoses according to safe 
operating pressure. However, NIOSH 
submitted evidence that an employer 
performing maintenance on an 
insulating hydraulic tool improperly 
replaced a nonconductive hose with a 
hose that was conductive because of its 
metal reinforcement (Ex. 0139). 
Although OSHA is not adopting a color- 
coding requirement in the final rule, the 
Agency advises manufacturers to clearly 
distinguish between conductive and 
nonconductive hoses. 

Section 1926.957, Live-Line Tools 
Final § 1926.957 is equivalent to 

existing § 1910.269(j) and contains 
requirements for live-line tools (some of 
which are commonly called ‘‘hot 
sticks’’). This type of tool is used by 
qualified employees to handle energized 
conductors. The tool insulates the 
employee from the energized line. For 
example, a wire tong, which is a slender 
insulated pole with a clamp on one end, 
is used to hold a conductor at a distance 
while work is being performed. 
Common types of live-line tools include 

VerDate Mar<15>2010 23:17 Apr 10, 2014 Jkt 232001 PO 00000 Frm 00093 Fmt 4701 Sfmt 4700 E:\FR\FM\11APR2.SGM 11APR2m
st

oc
ks

til
l o

n 
D

S
K

4V
P

T
V

N
1P

R
O

D
 w

ith
 R

U
LE

S
2



20408 Federal Register / Vol. 79, No. 70 / Friday, April 11, 2014 / Rules and Regulations 

159 IEEE Std 516–2009 contains the same 
definition (Ex. 0532). 

160 A contaminated tool will fail more easily 
when wet than when dry (Ex. 0532). Tools are 
supposed to be wiped before use, in part to remove 
moisture. 

161 A so-called ‘‘dry test’’ of a live-line tool is an 
electrical test performed on the tool after it is stored 
under ambient, low-humidity, test conditions for 24 
hours. A so-called ‘‘wet test’’ is an electrical test 
performed on the tool after the tool is placed in a 

wire tongs, wire-tong supports, tension 
links, and switch, fuse, and tie sticks. 

Mr. Leo Muckerheide of Safety 
Consulting Services was concerned that 
proposed § 1926.957 did not address all 
types of live-line tools, stating: 

There is no definition given for a live-line 
tool except in the preamble. It states that 
such a tool is used to handle energized 
conductors and then gives some examples. 
There are other work practices, such as 
installing personal protective grounds, 
checking for voltage, pulling fuses or cutouts, 
removing or installing pins on suspension 
insulators, removing or installing jumpers, 
etc., where an insulated tool (switch/fuse/hot 
stick) is utilized. The insulating 
characteristics of these insulated tools 
(switch/fuse/hot stick) is critical to the 
accomplishment of such activities without 
injury to the worker. Any insulated tool 
(switch/fuse/hot stick) that is used on an 
energized circuit or a normally energized 
circuit in a manner that places a part of the 
tool inside the minimum approach distance 
. . . should be considered a live-line tool. 
The worker is depending on the insulating 
characteristics of the tool for protection. [Ex. 
0180] 

He recommended that OSHA expand 
this section to include these other 
insulated tools (id.). 

OSHA notes that the lists of live-line 
tools provided here and in the preamble 
to the proposal (70 FR 34853) are not 
exhaustive. Also, OSHA added some of 
Mr. Muckerheide’s examples to the list 
in the first paragraph of the summary 
and explanation for final § 1926.957. 
Final § 1926.957, and its general 
industry counterpart, final § 1910.269(j), 
cover any tool that is designed to 
contact an energized part and insulate 
the worker from that part. IEEE Std 516– 
2003, IEEE Guide for Maintenance 
Methods on Energized Power Lines, 
defines ‘‘insulating tool or device’’ as a 
tool or device ‘‘designed primarily to 
provide insulation from an energized 
part or conductor’’ (Ex. 0041).159 This 
definition is consistent with OSHA’s 
use of the term ‘‘live-line tool.’’ The 
Agency believes that the term is well 
understood by the regulated community 
and that the guidance provided in this 
preamble makes the Agency’s meaning 
of the term clear. Therefore, OSHA 
concludes that it is not necessary to 
define ‘‘live-line tool’’ in the final rule. 

Paragraph (a), which is being adopted 
without change from the proposal, 
requires live-line tool rods, tubes, and 
poles to be designed and constructed to 
withstand 328,100 volts per meter 
(100,000 volts per foot) for 5 minutes if 
made of fiberglass-reinforced plastic 
(FRP), 246,100 volts per meter (75,000 

volts per foot) for 3 minutes if made of 
wood, or other tests that the employer 
can demonstrate are equivalent. The 
voltage per unit length varies with the 
type of material because different 
insulating materials are capable of 
withstanding different voltages over 
equal lengths. For example, a higher 
design standard for wood would cause 
most wood to fail to meet the 
specification, while a lower design 
specification would allow substandard 
products into service. Since the 
withstand voltages in final paragraph (a) 
are consistent with the withstand 
voltages in existing § 1910.269(j)(1) and 
ASTM F711–02 (2007), Standard 
Specification for Fiberglass-Reinforced 
Plastic (FRP) Rod and Tube Used in 
Live-Line Tools, OSHA expects that 
tools currently in use in the industry 
will continue to be acceptable. A note 
in the final regulatory text provides that 
tools that meet ASTM F711–02 (2007) 
will be deemed to comply with 
paragraph (a)(1) of final § 1926.957. 
Together with the minimum approach 
distances in § 1926.960(c)(1), final 
paragraph (a) of § 1926.957 protects 
employees from electric shock when 
they are using these tools. 

Mr. Frank Owen Brockman with 
Farmers Rural Electric Cooperative 
Corporation recommended that the 
standard not contain provisions for live- 
line tools made of wood (Ex. 0173). He 
maintained that these tools are outdated 
and should no longer be in service (id.). 

OSHA believes that wood live-line 
tools likely are no longer in service and 
are no longer being manufactured. 
However, the Agency has no evidence 
in the record that there are no wood 
live-line tools currently in service. As 
long as they meet the requirements in 
final § 1926.957, they can effectively 
protect employees from electric shock. 
Therefore, OSHA is including in the 
final rule without change the proposed 
requirements for live-line tools made of 
wood. 

Paragraph (b) addresses the condition 
of tools. The requirements in this 
paragraph duplicate the requirements in 
existing § 1910.269(j)(2) and will ensure 
that live-line tools remain in a safe 
condition after they are put into service. 
Paragraph (b)(1), which is being adopted 
without change from the proposal, 
requires live-line tools to be wiped 
clean and visually inspected for defects 
before each day’s use. Wiping the tool 
removes surface contamination that 
could lower the insulating value of the 
tool. Inspecting the tool will identify 
any obvious defects that could also 
adversely affect the insulating value of 
the tool. 

Paragraph (b)(2), which is being 
adopted without change from the 
proposal, provides that a tool be 
removed from service if any 
contamination or defect that could 
adversely affect its insulating qualities 
or mechanical integrity is present after 
the tool is wiped clean. This paragraph 
protects employees from the failure of 
live-line tools during use. Tools 
removed from service must be examined 
and tested under final paragraph (b)(3) 
before being returned to service. 

During the rulemaking on existing 
§ 1910.269, OSHA found that, while 
there was no evidence in the record of 
any injuries related to the failure of a 
hot stick, evidence did indicate that 
these tools have failed in use (without 
injury to employees) and that employees 
depend on their insulating value while 
using them to handle energized 
conductors (59 FR 4378). The Agency 
believes that live-line tools are not 
typically used to provide protection for 
employees in the rain (when work is 
normally suspended), which probably 
accounts for the lack of injuries in the 
record.160 However, live-line tools 
might be used under wet conditions, in 
which case it is necessary to ensure that 
these tools will retain their insulating 
qualities when they are wet. In addition, 
employee safety is dependent on the 
insulating integrity of the tool—failure 
of a live-line tool would almost 
certainly lead to serious injury or death 
whenever the tool is the only insulating 
barrier between the employee and a live 
part. Therefore, OSHA is adopting rules 
on the periodic examination and testing 
of live-line tools to ensure that the live- 
line tools employees use are safe. 

Although visual inspection can detect 
the presence of hazardous defects and 
contamination, the Agency concluded, 
on the basis of the 1994 rulemaking 
record for existing § 1910.269, that the 
daily inspections required by final 
paragraph (b)(1) might not detect all 
defects and contamination (59 FR 4378). 
Referring to live-line tools that had 
failed in use, a Georgia Power Company 
study submitted to that 1994 rulemaking 
record stated: ‘‘Under visual inspection 
all the sticks appeared to be relatively 
clean with no apparent surface 
irregularities’’ (269-Ex. 60). These tools 
passed a dry voltage test, but failed a 
wet voltage test.161 While the study 
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high-humidity (at least 93-percent humidity) 
chamber for 168 hours. After conditioning and 
before testing, the tool is wiped with a dry cloth. 
Thus, the outside of the tool is dry during both 
tests. 

162 When an employer removes a tool from 
service under final paragraph (b)(2) and inspects 
and tests it under final paragraph (b)(3), the 2-year 
cycle begins again on the date of the test. 

163 When subpart V was originally promulgated in 
1972, that final rule also added a standard for aerial 

Continued 

further noted that the surface luster on 
the sticks was reduced, apparently the 
normal visual inspection alone did not 
detect the defects that caused those 
tools to fail. 

To address these concerns, OSHA is 
adopting requirements in paragraph 
(b)(3) for the thorough examination, 
cleaning, repair, and testing of live-line 
tools on a periodic basis. These 
provisions are adopted in the final rule 
without substantive change from the 
proposal. The tools must undergo this 
process on a 2-year cycle and whenever 
the tools are removed from service on 
the basis of the daily inspection.162 

The final rule first requires a thorough 
examination of the live-line tool for 
defects (paragraph (b)(3)(i)). After the 
examination, the tool must be cleaned 
and waxed if no defects or 
contamination are found; if a defect or 
contamination that could adversely 
affect the insulating qualities or 
mechanical integrity of the live-line tool 
is found during the examination, the 
tool must be repaired and refinished or 
permanently removed from service as 
specified by final paragraph (b)(3)(ii). In 
addition, under final paragraph 
(b)(3)(iii), a tool must be tested: (1) After 
it has been repaired or refinished, 
regardless of its composition; or (2) after 
an examination is conducted in 
accordance with final paragraph (b)(3)(i) 
that results in no repair or refinishing 
being performed (although no testing is 
required if the tool is made of FRP rod 
or foam-filled FRP tube and the 
employer can demonstrate that the tool 
has no defects that could cause it to fail 
in use). 

In accordance with final paragraph 
(b)(3)(iv), the test method used must be 
designed to verify the tool’s integrity 
along its full working length and, if the 
tool is made of FRP, its integrity under 
wet conditions. The performance 
criteria specified by final paragraph (a) 
are ‘‘design standards’’ that must be met 
by the manufacturer. The test voltages 
and test duration used during the 
manufacturing process are not 
appropriate for periodic retesting of the 
hot sticks because live-line tools may 
sustain damage during such tests. 
Accordingly, the in-service tests 
required by final paragraph (b)(3)(v) are 
designed to assure as much employee 
protection as possible without damaging 

the tools. For tools with both hollow 
and foam-filled sections, the filled 
section is typically considered to 
constitute the insulating portion of the 
tool, which, for the purposes of final 
paragraph (b)(3)(iv), is the working 
length of the tool. 

Under final paragraph (b)(3)(v), the 
test voltages must be 246,100 volts per 
meter (75,000 volts per foot) for 
fiberglass tools or 164,000 volts per 
meter (50,000 volts per foot) for wood 
tools, and, in both cases, the voltage 
must be applied for 1 minute. Other 
tests are permitted if the employer can 
demonstrate that they provide 
equivalent employee protection. 

A note to paragraph (b) of the final 
rule states that guidelines for the 
inspection, care, and testing of live-line 
tools are specified in IEEE Std 516– 
2009. 

Mr. Stephen Frost with Mid-Columbia 
Utilities Safety Alliance commented 
that the IEEE standard does not contain 
test criteria for FRP tools with hollow 
sections, but supported OSHA’s 
proposal to adopt the same language as 
existing § 1910.269 (Ex. 0184). 

OSHA reviewed the test procedures in 
IEEE Std 516–2009 and found that they 
do address hollow, as well as foam- 
filled, live-line tools. The Agency 
believes that these tests can be used by 
the employer as appropriate for the 
different sections of multiple-section 
tools. 

Mr. Leo Muckerheide of Safety 
Consulting Services commented that 
existing § 1910.269(j)(2)(iii) references a 
1994 edition of the 2003 IEEE standard 
that OSHA referenced in the note to 
proposed paragraph (b). He also noted 
that the ‘‘wet’’ test procedure in an 
ASTM standard differs from the one in 
the IEEE standard. Mr. Muckerheide 
explained: 

[Paragraph (j)(2)(iii)(D) of existing 
§ 1910.269 and proposed § 1926.957(b)(3)(iv)] 
require the integrity testing of fiberglass- 
reinforced plastic tools under ‘‘wet 
conditions’’ but it does not define ‘‘wet 
conditions’’. The note for paragraph 
1926.957(b)(3)(iv) refers to IEEE Std 516– 
2003 while the note for 1910.269(j)(2)(iii)(D) 
refers to IEEE Std 978–1984. IEEE Std 978– 
1984 is no longer supported by IEEE. There 
is also an ASTM standard, F711–02, that 
establishes specifications for live-line tools. 
Both have a test protocol for ‘‘wet 
conditions’’. However, they are not identical. 
One specifies a 7 day 93% humidity test and 
the other a fine mist of distilled water. [Ex. 
0180] 

He recommended that both § 1910.269 
and subpart V require testing under wet 
conditions to conform to the ‘‘current 
version of IEEE Std 516.’’ 

OSHA notes that the test procedure 
and criteria in ASTM F711 are design or 

acceptance tests for new live-line tools, 
while the tests in the IEEE standard are 
in-service tests. As noted earlier, design 
and acceptance tests generally are more 
severe than in-service tests and can 
damage tools if repeated on a regular 
basis. A tool in new condition should 
perform at an optimal level. Once a tool 
has been in service for a while, it will 
typically exhibit reduced performance 
because the tool deteriorates as it is 
handled—it develops microscopic 
scratches and becomes contaminated 
with creosote and other substances. To 
account for this deterioration, in-service 
testing frequently uses different test 
procedures or test criteria, or both. In 
the final standard, the Agency provides 
employers flexibility in adopting test 
procedures and criteria. Thus, test 
procedures and criteria are acceptable as 
long as they meet the performance 
requirements of the standard, that is, 
they ‘‘verify the tool’s integrity along its 
entire working length and, if the tool is 
made of fiberglass-reinforced plastic, its 
integrity under wet conditions.’’ As 
explained in detail under the summary 
and explanation for final § 1926.97, 
earlier in this section of the preamble, 
OSHA is adopting performance 
requirements rather than incorporating 
consensus standards by reference for a 
number of reasons, including allowing 
greater compliance flexibility and 
reducing the need to update the OSHA 
standards as frequently. 

As explained in the summary and 
explanation for Appendix G, later in 
this section of the preamble, OSHA is 
updating the consensus standards 
specified in nonmandatory references 
throughout final § 1910.269 and final 
subpart V. In this case, the note to final 
§ 1910.269(j)(2) includes an updated 
reference to IEEE Std 516–2009 to match 
the corresponding note to final 
§ 1926.957(b). (See the summary and 
explanation of § 1926.97, earlier in this 
preamble, for a discussion of OSHA’s 
approach regarding future updates of 
the consensus standards referenced in 
this final rule.) 

Section 1926.958, Materials Handling 
and Storage 

Final § 1926.958 is equivalent to 
existing § 1910.269(k) and contains 
requirements for materials handling and 
storage. Final paragraph (a) clarifies that 
material-handling and material-storage 
requirements in Part 1926, including 
those in Subparts N and CC, apply. 
Proposed paragraph (a) referenced only 
Subpart N.163 However, OSHA recently 
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lifts to subpart N. That aerial lift standard, which 
originally appeared at § 1926.556, eventually was 
redesignated as § 1926.453, in subpart L. It should 
be noted that, except for § 1926.453(b)(2)(v), the 
aerial lift standard still applies to work covered by 
subpart V even though it is not referenced in final 
§ 1926.958 or final § 1926.959. (See 
§ 1926.950(a)(2).) See, also, the summary and 
explanation for final § 1926.954(b)(3)(iii) for a 
discussion of why the fall protection requirement 
in § 1926.453(b)(2)(v) does not apply to work 
covered by Subpart V. 

164 Subpart CC applies to power-operated 
equipment, when used in construction, that can 
hoist, lower, and horizontally move a suspended 
load. The discussion of Subpart CC in the preamble 
to the Subpart V final rule refers to this equipment 
as ‘‘cranes and derricks.’’ 

165 OSHA’s revised standard for cranes and 
derricks at subpart CC requires minimum clearance 
distances for cranes and derricks, which, under 
certain conditions, are greater than the distances 
specified by final § 1926.958(b)(1). Therefore, 
employers covered by subpart V must be 
knowledgeable about these requirements when they 
store materials that are lifted by equipment covered 
under subpart CC and may need to adjust the 
clearance distances for storing materials away from 
energized lines and equipment accordingly. (For 
work covered by subpart V, compliance with final 
§ 1926.959 is deemed compliance with the relevant 
requirements in subpart CC (per § 1926.1400(g)). 
However, employers must comply with subpart CC 
clearance distances for work performed by 
unqualified employees because subpart V does not 
contain electrical safety-related work practices for 
those workers. See final § 1926.950(a)(1)(ii).) 

revised its cranes and derricks standard, 
former § 1926.550, which was in subpart 
N when OSHA published the proposed 
rule for subpart V. The recently 
published cranes and derricks final rule 
moved the requirements for cranes and 
derricks into a new subpart, subpart CC 
of part 1926 (75 FR 47906, Aug. 9, 
2010).164 Consequently, the Agency is 
including a reference to this new 
subpart in final § 1926.958(a). Work 
performed under subpart V is exempt 
from certain requirements in subpart 
CC. For example, § 1926.1408(b)(5) 
exempts cranes and derricks used in 
subpart V work from § 1926.1408(b)(4), 
which requires employers to adopt one 
of several encroachment-prevention 
measures for certain work near overhead 
power lines. Any exemptions in subpart 
CC for subpart V work continue to 
apply; those exemptions are not affected 
by this final rule. 

It should be noted that Subparts H 
and O of OSHA’s construction standards 
also contain requirements pertaining to 
material handling and storage. For 
example, § 1926.602 covers material- 
handling equipment. These provisions 
continue to apply even though they are 
not specifically mentioned in final 
§ 1926.958(a). (See final 
§ 1926.950(a)(2).) To make this clear in 
the final rule, OSHA reworded 
§ 1926.958(a) in the final rule to require 
material handling and storage to 
‘‘comply with applicable material- 
handling and material-storage 
requirements in this part, including 
those in subparts N and CC of this part.’’ 

Paragraph (b) addresses the storage of 
materials in the vicinity of energized 
lines and equipment. Paragraph (b)(1), 
which is being adopted without 
substantive change from the proposal, 
contains requirements for areas to 
which access is not restricted to 
qualified employees only. As a general 
rule, the standard does not permit 
materials or equipment to be stored in 
such areas within 3.05 meters (10 feet) 
of energized lines or exposed parts of 
equipment. This clearance distance 

must be increased by 0.10 meters (4 
inches) for every 10 kilovolts over 50 
kilovolts. The distance also must be 
increased to account for the maximum 
sag and side swing of any conductor and 
to account for the height and movement 
of material-handling equipment. 
Maintaining these clearances protects 
unqualified employees from contacting 
energized lines or equipment with 
materials being handled. Storing 
materials at the required distances also 
will facilitate compliance with 
provisions elsewhere in the 
construction standards that require 
material-handling equipment to 
maintain specific distances from 
energized lines and equipment, such as 
§ 1926.600(a)(6).165 

The work practices unqualified 
workers must use in handling material 
stored near energized lines, including in 
areas addressed by final 
§ 1926.958(b)(1), are addressed 
elsewhere in Part 1926, including 
subparts K and CC of part 1926. The 
general approach taken in this revision 
of subpart V is to provide safety-related 
work practices for qualified employees 
to follow when they are performing 
electric power transmission and 
distribution work, including work in 
areas addressed by final 
§ 1926.958(b)(1). (See the summary and 
explanation for final 
§ 1926.950(a)(1)(ii).) 

Mr. Kenneth Brubaker was concerned 
that unqualified employees storing 
materials near energized lines or 
equipment could not determine the 
relevant voltage and recommended 
specifying clearance distances that did 
not require calculations based on 
voltage (Exs. 0099, 0100). 

OSHA is not adopting Mr. Brubaker’s 
recommendation. As noted under the 
summary and explanation for final 
§ 1926.950(a)(1)(ii), subpart V does not 
apply to electrical safety-related work 
practices for unqualified employees. 
Paragraph (b)(1) of final § 1926.958 
specifies minimum clearance distances 

between energized lines or exposed 
energized parts and stored material or 
equipment. The electrical safety-related 
work practices used by unqualified 
employees handling the stored material 
or equipment are addressed in subparts 
of part 1926 other than subpart V. In any 
event, the employer is responsible for 
determining where to store material and 
equipment so as to comply with final 
§ 1926.958(b)(1), which addresses Mr. 
Brubaker’s concern that unqualified 
employees will be determining these 
distances. 

Paragraph (b)(2), which is being 
adopted without substantive change 
from the proposal, governs the storage of 
materials in areas restricted to qualified 
employees. If the materials are stored 
where only qualified workers have 
access to them, the materials may be 
safely stored closer to the energized 
parts than 3.05 meters (10 feet), 
provided that the employees have 
sufficient room to perform their work. 
Therefore, to ensure that enough room 
is available, paragraph (b)(2) prohibits 
material from being stored in the 
working space around energized lines or 
equipment. A note to this paragraph 
clarifies that requirements for the size of 
the working space are contained in 
§ 1926.966(b). (See the discussion of 
final § 1926.966(b) later in this preamble 
for an explanation of requirements for 
access and working space.) 

Working space under this provision is 
the clear space that must be provided 
around the equipment to enable 
qualified employees to work on the 
equipment. The minimum working 
space specifies the minimum distance 
an obstruction can be from the 
equipment. For example, if a 
switchboard is installed in a cabinet that 
an employee will enter, the inside walls 
of the cabinet must provide sufficient 
minimum working space to enable the 
employee to work safely within the 
cabinet. 

The minimum approach distance that 
must be maintained from a live part is 
the minimum dimension of the space 
around the equipment that a qualified 
employee is not permitted to enter, 
except under specified conditions. Note 
that the minimum approach distance a 
qualified employee must maintain from 
an energized part (covered in final 
§ 1926.960(c)(1)) is smaller than the 
working space that is required to be 
provided around the part. Accordingly, 
the employee must enter the working 
space and still maintain the minimum 
approach distance unless one of the 
exceptions specified in § 1926.960(c)(1) 
applies. Employers must ensure that 
materials are stored outside the working 
space so that employees can quickly 
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166 See, for example, the seven accidents 
described at http://www.osha.gov/pls/imis/
accidentsearch.accident_detail?id=951145&
id=200200137&id=928168&id=908343&
id=837740&id=14244818&id=564765. 

167 Paragraphs (p)(1)(ii) and (p)(2) of existing 
§ 1910.269 use the term ‘‘vehicular equipment,’’ 

which is not defined in existing § 1910.269(x). 
Existing paragraph (p)(1)(ii) requires reverse-signal 
alarms under certain conditions. This paragraph ‘‘is 
based on existing §§ 1926.601(b)(4) and 
1926.602(a)(9)(ii)’’ (59 FR 4399). Existing 
§ 1926.601(b)(4) contains a reverse-signal-alarm 
requirement applicable to motor vehicles, and 
existing § 1926.602(a)(9)(ii) contains a similar 
requirement applicable to earthmoving and 
compacting equipment. Because those construction 
standards apply to motor vehicles and earthmoving 
and compacting equipment, the term ‘‘vehicular 
equipment’’ in existing § 1910.269(p)(1)(ii), which 
OSHA drew from those construction standards, 
means motor vehicles and earthmoving and 
compacting equipment. 

Existing § 1910.269(p)(2) generally requires 
vehicular equipment, if provided with outriggers, to 
be operated with the outriggers extended and firmly 
set. Thus, ‘‘vehicular equipment’’ in existing 
§ 1910.269(p)(2) applies more broadly to mobile 
equipment fitted with outriggers. 

In the final rule, OSHA is clarifying these two 
provisions in § 1910.269 and the provision in 
§ 1926.959(b), which corresponds to existing 
§ 1910.269(p)(2). First, OSHA is replacing the term 
‘‘vehicular equipment’’ in the introductory text to 
paragraph (p)(1)(ii) with ‘‘motor vehicle or 
earthmoving or compacting equipment’’ to make it 
clear that § 1910.269(p)(1)(ii) applies to the same 
equipment as §§ 1926.601(b)(4) and 
1926.602(a)(9)(ii). Second, the Agency is using the 
term ‘‘mobile equipment’’ in final 
§§ 1910.269(p)(2)(i) and 1926.959(b)(1) in place of 
the term ‘‘vehicular equipment.’’ ‘‘Mobile 
equipment,’’ as used in these paragraphs, means 
mechanical equipment that is mounted on a body, 
such as a truck, that is used to transport the 
equipment. 

168 See the two accidents described at http://
www.osha.gov/pls/imis/accidentsearch.accident_
detail?id=170872162&id=201403771. 

escape from the space if necessary. In 
addition, sufficient room must be 
available in the working space to allow 
employees to move without violating 
the minimum approach distance. 

Section 1926.959, Mechanical 
Equipment 

Requirements for mechanical 
equipment are contained in § 1926.959. 
Paragraph (a) sets general requirements 
for mechanical equipment used in the 
construction of electric power 
transmission or distribution lines and 
equipment. Paragraph (a)(1) provides 
that mechanical equipment must be 
operated in accordance with applicable 
requirements in part 1926, including 
subparts N, O, and CC, except for one 
requirement pertaining to the operation 
of mechanical equipment near energized 
power lines at § 1926.600(a)(6), which 
does not apply to operations performed 
by qualified employees. Accordingly, 
§ 1926.600(a)(6) continues to apply to 
operations performed by unqualified 
employees. Final subpart V contains 
requirements for the operation of 
mechanical equipment by qualified 
employees near energized power lines 
and equipment. While the final rule 
allows qualified employees to operate 
equipment closer to energized lines and 
equipment than permitted for 
unqualified employees by 
§ 1926.600(a)(6), the final rule also 
contains the relevant safeguards for 
protecting these employees. These 
safeguards include special training for 
qualified employees (see 
§ 1926.950(b)(2)) and the use of special 
safety procedures for operations 
involving mechanical equipment (see 
§ 1926.959(d)). Therefore, OSHA 
believes that the final rule will provide 
more appropriate protection for 
qualified electric power transmission 
and distribution workers than 
§ 1926.600(a)(6). OSHA revised the 
language of final § 1926.959(a)(1) from 
the proposal to clarify this point and to 
be more consistent with final 
§ 1926.958(a). 

OSHA proposed to exempt subpart V 
operations performed by qualified 
employees from § 1926.550(a)(15) in 
subpart N, which specified minimum 
approach distances for cranes and 
derricks. As noted earlier, however, 
after OSHA published proposed subpart 
V, the Agency revised its standard for 
cranes and derricks. The revised 
requirements for cranes and derricks 
were relocated to subpart CC. In the 
cranes and derricks rulemaking, OSHA 
concluded that the provisions for 
operating cranes and derricks near 
overhead power lines in subpart CC 
were reasonable and appropriate and 

were more protective of employees than 
comparable provisions in existing 
subpart V. However, the Agency also 
concluded that existing § 1910.269(p) 
was just as protective of employees as 
the requirements for operating cranes 
and derricks near power lines adopted 
in subpart CC. (See 75 FR 47921, 47930, 
47965–47966.) Accordingly, OSHA 
deemed compliance with existing 
§ 1910.269(p) as compliance with 
§§ 1926.1407 through 1926.1411. (See 
§ 1926.1400(g).) The exemptions for 
subpart V work specified in subpart CC 
(or elsewhere in part 1926) continue to 
apply; however, as explained later in 
this section of the preamble, the Agency 
revised several provisions in subpart CC 
to incorporate changes to subpart V in 
this final rule. 

Paragraph (a)(2) of final § 1926.959 
requires that the critical safety 
components of mechanical elevating 
and rotating equipment receive a 
thorough visual inspection before use 
on each shift. Although the inspection 
must be thorough, it is not necessary to 
disassemble the equipment. The note 
following this paragraph describes what 
equipment parts OSHA considers to be 
critical safety components, that is, any 
part for which failure would result in a 
free fall or free rotation of the boom. 
These parts are critical to safety because 
failure would immediately pose serious 
hazards to employees, as can be seen in 
several aerial-lift accidents in the record 
(Ex. 0004 166). This provision is adopted 
as proposed. 

Paragraph (a)(3), which is being 
adopted without substantive change 
from the proposal, prohibits the 
operator of an electric line truck from 
leaving his or her position at the 
controls while a load is suspended, 
unless the employer can demonstrate 
that no employee, including the 
operator, would be endangered if the 
operator left his or her position. This 
provision ensures that the operator will 
be at the controls if an emergency arises 
that necessitates moving the suspended 
load. For example, due to wind or 
unstable soil, the equipment might start 
to tip over. Having the operator at the 
controls ensures that corrective action 
can be taken quickly enough to prevent 
an accident. 

Paragraph (b) sets requirements for 
outriggers. As proposed, paragraph 
(b)(1) would have required that mobile 
equipment 167 provided with outriggers 

be operated with the outriggers 
extended and firmly set ‘‘as necessary 
for the stability of the specific 
configuration of the equipment.’’ The 
manufacturer normally provides limits 
for various configurations to ensure the 
stability of the equipment, but these 
limits can also be derived through 
engineering analysis. 

Mr. Frank Owen Brockman with 
Farmers Rural Electric Cooperative 
Corporation commented that outriggers 
‘‘should be used any time the boom is 
out of the cradle’’ (Ex. 0173). 

In considering this comment, OSHA 
examined accidents in the record 
involving overturned mobile equipment. 
There were several such accidents in the 
record involving equipment that 
overturned, and at least two of them 
occurred because the outriggers were 
not set (Exs. 0002, 0400 168). Based on 
these accidents, OSHA believes that, 
even if employees setting up mobile 
mechanical equipment expect to operate 
the equipment within its stability limits, 
they may inadvertently go beyond those 
limits while operating the equipment. 
Consequently, the Agency agrees with 
Mr. Brockman that outriggers should 
always be set, at least when it is 
possible to do so. Therefore, in 
paragraph (b)(1) of the final rule, OSHA 
is requiring the outriggers of mobile 
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equipment to be extended and firmly 
set, except as permitted in paragraph 
(b)(3), which provides for the safe 
operation of the equipment when the 
work area or terrain precludes the use 
of outriggers. 

The second sentence of proposed 
paragraph (b)(1) would have prohibited 
outriggers from being extended or 
retracted outside the clear view of the 
operator unless all employees were 
outside the range of possible equipment 
motion. There were no comments on 
this provision, and OSHA is including 
this requirement as paragraph (b)(2) in 
the final rule. This requirement will 
prevent injuries caused by extending 
outriggers into employees. 

If the work area or terrain precludes 
the use of outriggers, proposed 
paragraph (b)(2) would have permitted 
the operation of the equipment only 
within the maximum load ratings 
specified by the manufacturer for the 
particular equipment configuration 
without outriggers. There were no 
comments on this provision, and OSHA 
is including this requirement in 

paragraph (b)(3) in the final rule. The 
requirements contained in paragraphs 
(b)(1) and (b)(3) will ensure the stability 
of the equipment while loads are being 
handled, thereby preventing equipment 
tipovers, which could harm employees. 

Paragraph (c), which is being adopted 
without substantive change from the 
proposal, requires mechanical 
equipment used to lift or move lines or 
other material to be operated within its 
maximum load rating and other design 
limitations for the conditions under 
which it is being used. As OSHA 
explained in the preamble to the 
proposal, it is important for mechanical 
equipment to be used within its design 
limitations so that the lifting equipment 
does not fail during use and harm 
employees (70 FR 34858). 

In electric-utility operations, contact 
between live parts and mechanical 
equipment causes many fatalities each 
year. A sample of typical accidents 
involving the operation of mechanical 
equipment near overhead lines is given 
in Table 4. Industry practice (Exs. 0041, 
0076, 0077), and existing rules in 

Subpart V (§§ 1926.952(c) and 
1926.955(a)(5)(ii)), require that 
mechanical equipment be kept from 
exposed energized lines and equipment 
at distances generally greater than or 
equal to those proposed in Table V–2 
(AC Live-Line Work Minimum 
Approach Distance). However, incidents 
involving contact between mechanical 
equipment and energized parts still 
occur during the hundreds of thousands 
of operations performed near overhead 
power lines each year (Ex. 0017). If the 
equipment operator is distracted briefly 
or if the distances involved or the speed 
of the equipment towards the line is 
misjudged, contact with the lines is 
likely to occur, especially when the 
minimum approach distances are small. 
Because these types of contacts cannot 
be totally avoided, OSHA believes that 
additional requirements, beyond 
provisions for maintaining minimum 
approach distances, are necessary for 
operating mechanical equipment near 
exposed energized lines. Paragraph (d) 
of final § 1926.959 addresses this issue. 

TABLE 4—ACCIDENTS INVOLVING THE OPERATION OF MECHANICAL EQUIPMENT NEAR OVERHEAD LINES 

Type of equipment 

Number of fatalities 

Types of accident 
Total 

Grounded 

Yes No ? 

Boom Truck/Derrick Truck ............ 9 2 ............ 7 Boom contact with energized line. 
Pole contact with energized line. 

Aerial Lift ....................................... 8 ............ 1 7 Boom contact with energized line. 
............ ............ ............ ............ Lower boom contact with energized line. 
............ ............ ............ ............ Employee working on deenergized line when upper boom contacted 

energized line. 
............ ............ ............ ............ Electric current arced from a winch on a lift used on an energized 

line to nearby ground. 
Vehicle ........................................... 2 ............ 1 1 Line fell on vehicle. 

............ ............ ............ ............ Unknown type of vehicle and type of accident. 

Total ....................................... 19 2 2 15 

Source: OSHA accident investigation data (269-Exs. 9–2 and 9–2A). 

Mr. Brian Erga with ESCI proposed a 
complete revision of proposed 
paragraph (d) (Exs. 0155, 0471; Tr. 
1249–1253). OSHA decided not to adopt 
this proposal. The Agency addresses his 
specific concerns and recommendations 
in the following discussion of the 
individual provisions of proposed 
paragraph (d). 

Proposed paragraph (d)(1) would have 
required that the minimum approach 
distances in Table V–2 through Table 
V–6 be maintained between the 
mechanical equipment and live parts 
while the equipment was being operated 
near exposed energized lines or 
equipment. This provision would 
ensure that sufficient clearance is 
provided between the mechanical 

equipment and the energized part to 
prevent an electric arc from occurring 
and energizing the equipment. The 
requirement to maintain a minimum 
approach distance also lessens the 
chance that the mechanical equipment 
will strike the lines and knock them to 
the ground. (See 70 FR 34858–34859; 59 
FR 4400–4401.) 

Mr. Brian Erga with ESCI objected to 
the prohibition against taking 
mechanical equipment inside the 
minimum approach distance (MAD), 
commenting: 

[The proposal] requires that mechanical 
equipment can not be allowed within the 
minimum approach distance. However, the 
electric utility industry routinely works near 
MAD, at MAD, and takes mechanical 

equipment into MAD during many industry 
accepted work practices many times per day. 
[Ex. 0155] 

Mr. Erga argued that proper work 
methods and grounding would prevent 
accidents involving mechanical 
equipment contacting overhead power 
lines. He expanded on his comments in 
his posthearing submission: 

During cross examination at the public 
hearing on March 2006, speakers from EEI, 
NECA, IBEW and others, testified that 
qualified workers routinely take mechanical 
equipment into the Minimum Approach 
Distance (MAD). In cross examination of Mr. 
Tomaseski, IBEW Director of Safety, was 
asked, ‘‘is mechanical equipment taken 
inside the minimum approach distance at 
times?’’ Mr. Tomaseski replied ‘‘regularly,’’ 
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169 Paragraph (c) of final § 1926.959 requires 
mechanical equipment used to lift or move lines to 
be used within its maximum load rating and other 
design limitations. This provision will ensure that 
an aerial lift used to move an overhead line 
conductor is designed for that purpose and operated 
in a manner that will not cause the conductor to 
fail. 

and he further stated ‘‘it could be (the 
standard) rewritten to offer a better level of 
safety.’’ 

This standard industry practice of taking 
mechanical equipment into MAD occurs 
when qualified workers are setting new 
poles, installing transformers, installing 
equipment and moving conductors with 
mechanical equipment. This practice is safe 
and effective if [proper work methods are 
used]. 

Table IV–5 ‘‘Accidents Involving the 
Operation of Mechanical Equipment Near 
Overhead Lines,’’ page 34859 of the Federal 
Register, dated June 15, 2005, details 
fatalities around mechanical equipment that 
were grounded, ungrounded, or not known. 
However, the table does not detail how the 
equipment was grounded, if proper cover-up 
was used or if any safety precaution was 
taken. To date there has never been a 
documented case of a worker being injured 
or killed around properly grounded 
mechanical equipment, or when the proper 
work methods . . . have been used. 

And, as clearly seen in the IEEE paper 91 
SM 312–9 PWRD ‘‘Tests Results of 
Grounding Uninsulated Aerial Lift Vehicles 
Near Energized Lines’’ (Attachment 1), 
whether the vehicle was left ungrounded or 
grounded to a temporarily driven ground rod, 
neither of these two practices provided any 
worker protection. However, when the 
vehicle was grounded to a proper ground 
source, electrical hazards to workers were 
greatly reduced to survival levels. Use of 
insulated cover-up on the exposed energized 
lines and equipment, or the use of insulated 
and tested mechanical equipment are 
industry accepted and safe work procedures 
which should be supported by OSHA. [Ex. 
0471] 

OSHA does not dispute Mr. Erga’s 
evidence regarding the effectiveness of 
grounding and addresses that issue in 
the discussion of paragraph (d)(3)(iii), 
later in this section of the preamble. 
Although Mr. Erga maintains that 
‘‘qualified workers routinely take 
mechanical equipment into the 
Minimum Approach Distance’’ (Ex. 
0471), OSHA does not consider this a 
valid reason for eliminating proposed 
paragraph (d)(1) from § 1926.959. Mr. 
Erga did not demonstrate that it is 
infeasible to comply with proposed 
paragraph (d)(1). In fact, when 
performing tasks such as installing poles 
or equipment, employers can use 
temporary arms or other live-line tools 
to move the lines far enough away from 
mechanical equipment so that the 
equipment maintains the required 
minimum approach distance (269-Ex. 8– 
5). Moreover, insulated aerial lifts 
(discussed later in this section of the 
preamble) can be used to install 
equipment and move conductors (id.) 

Mr. Erga also maintains that 
grounding mechanical equipment and 
other safety precautions, such as 
insulating the lines with coverup, 

provide better protection than the 
proposed rule. However, he did not 
explain how grounding, insulated 
coverup, or any of the other practices he 
recommended protect employees from 
conductors being knocked down as a 
result of contact by mechanical 
equipment. The practices he 
recommended can help protect 
employees who contact energized 
equipment; however, those practices do 
not protect employees from being 
injured or killed by energized lines 
contacting them directly or energizing 
the earth around them. 

Proposed § 1926.959(d)(1) was 
equivalent to existing 
§ 1910.269(p)(4)(i). Mr. Erga was the 
only rulemaking participant in either 
this rulemaking or the 1994 rulemaking 
to object to the prohibition against 
taking mechanical equipment into the 
minimum approach distance. OSHA 
concludes that this provision of 
proposed paragraph (d)(1) is reasonably 
necessary and appropriate and is 
including it in the final rule. 

The proposal specified minimum 
approach distances in proposed Table 
V–2 through Table V–6. However, in the 
final rule, § 1926.960(c)(1)(i) requires 
the employer to establish minimum 
approach distances. (See the summary 
and explanation of § 1926.960(c)(1)(i), 
later in this section of the preamble.) 
Accordingly, final § 1926.959(d)(1) 
requires mechanical equipment to 
maintain ‘‘the minimum approach 
distances, established by the employer 
under § 1926.960(c)(1)(i)’’ rather than 
‘‘the minimum approach distances of 
Table V–2 through Table V–6,’’ as 
proposed. 

Mr. Erga questioned whether 
proposed paragraph (d)(1) allowed a 
qualified employee to ‘‘use insulating 
protective material to cover the line and 
then go into [the minimum approach 
distance] with a conductive boom’’ (Ex. 
0155). The word ‘‘exposed’’ is defined 
in final § 1926.968 as ‘‘[n]ot isolated or 
guarded.’’ The word ‘‘isolated’’ is 
defined in final § 1926.968 as ‘‘Not 
readily accessible to persons unless 
special means for access are used.’’ (See 
the summary and explanation for final 
§ 1926.960(b)(3) for a discussion of this 
definition.) The word ‘‘guarded’’ is 
defined in final § 1926.968 as covered, 
fenced, enclosed, or otherwise 
protected, by means of suitable covers 
or casings, barrier rails or screens, mats, 
or platforms, designed to minimize the 
possibility, under normal conditions, of 
dangerous approach or inadvertent 
contact by persons or objects. A note 
following the definition of ‘‘guarded’’ 
explains that conductors that are 
insulated, but not otherwise protected, 

are not guarded. Thus, energized lines 
and equipment that are protected only 
by rubber insulating equipment are 
neither guarded nor isolated from the 
mechanical equipment and would, 
consequently, still be ‘‘exposed’’ for 
purposes of final paragraph (d)(1). 
Therefore, under these conditions, 
employers must ensure that mechanical 
equipment complies with the minimum 
approach distance. 

Proposed paragraph (d)(1) provided 
an exception permitting the insulated 
portion of an aerial lift operated by a 
qualified employee located in the lift to 
breach the minimum approach distance. 
The Agency is adopting this exception 
in final paragraph (d)(1) with only 
minor editorial changes. As OSHA 
noted in the preamble to the proposal, 
aerial lifts are designed to enable an 
employee to position himself or herself 
at elevated locations with a high degree 
of accuracy (70 FR 34859). The aerial- 
lift operator is in the bucket next to the 
energized lines and, therefore, can 
easily judge the approach distance. This 
requirement minimizes the chance that 
the equipment will contact an energized 
line and that the energized line will be 
struck down should such contact occur. 
Furthermore, the employee operating 
the lift in the bucket would be protected 
under the provisions of final § 1926.960 
from the hazards of contacting the live 
parts. As the aerial lift is insulated, 
employees on the ground are protected 
from electric shock in case the aerial lift 
contacts the lines, provided that the 
contact is made above the insulated 
section of the boom. OSHA further 
noted in the preamble to the proposal 
that § 1926.959(c) 169 and other 
provisions would protect employees 
against the possibility that the aerial lift 
would strike down the power line (id.). 

Two commenters requested 
clarification of the exception specified 
in proposed paragraph (d)(1) for parts of 
insulated aerial lifts (Exs. 0186, 0192). 
Mr. Anthony Ahern of Ohio Rural 
Electric Cooperatives requested 
clarification regarding the portion of the 
boom of an aerial-lift truck that would 
be considered uninsulated (Ex. 0186). 
He noted that some aerial devices have 
second insulated inserts in the lower 
portion of their booms and that some 
companies treat these inserts as 
secondary protection and do not 
regularly dielectrically test them (id.). In 
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170 Requiring the equipment to be operated by an 
employee in the aerial lift, who has better control 
over the distance between the equipment and the 
power line than an operator on the ground, also 
ensures that the line is not knocked down. 

171 This provision contrasts with final paragraph 
(d)(1), which prohibits mechanical equipment 
(except, in some situations, the insulated portion of 
an aerial lift) from being taken closer than the 
minimum approach distance to exposed energized 
lines and equipment, but allows the equipment to 
be positioned so that it is possible to breach that 
distance. 

addition, an aerial-lift manufacturer, 
Altec Industries, offered these 
comments: 

It is important to clarify that insulated 
aerial lifts have conductive components 
located above their insulated sections. The 
insulated aerial lift allows a qualified 
employee using appropriate PPE to approach 
within the minimum approach distance to a 
single unguarded energized conductor. 
However the minimum approach distance to 
other unguarded conductors at different 
potentials remain in effect. The qualified 
employee may not approach, or take any 
conductive object, including conductive 
portions of an insulated aerial lift (e.g., 
material handling system) that are located 
above its insulated section, into the 
minimum approach distance of two 
unguarded conductors at different electrical 
potential. [Ex. 0192] 

Altec recommended that the 
exception be worded, in part: ‘‘the 
insulated portion of an aerial lift 
operated by a qualified employee in the 
lift is exempt from this requirement if 
the applicable minimum approach 
distance ARE maintained between the 
CONDUCTIVE PORTIONS OF THE 
AERIAL LIFT LOCATED ABOVE 
INSULATION, THE uninsulated 
portions of the aerial lift and exposed 
objects at a different potential’’ (id.; 
emphasis in original). 

Final paragraph (d)(1) will protect 
employees on the ground by ensuring 
that the equipment does not become 
energized and that the overhead power 
lines are not knocked to the ground. 
Both of these conditions pose hazards 
for ground workers. For the purposes of 
final paragraph (d)(1), OSHA considers 
‘‘the insulated portion of an aerial lift’’ 
to be that portion of an insulated aerial 
lift that is on the end of the insulated 
boom section farthest from the vehicle 
supporting the aerial lift. This is the 
portion of the aerial device that is 
insulated from the vehicle. If contact 
with an energized line is made on this 
portion of the boom, employees on the 
ground are protected.170 The Agency 
does not believe that Altec’s 
recommended language would further 
clarify this requirement. In addition, 
OSHA does not consider insulated 
inserts that the employer does not deem 
to be insulation, or does not maintain, 
to be part of the insulated portion of the 
aerial lift as specified by final paragraph 
(d)(1). 

It should be noted that, even if the 
exception in final paragraph (d)(1) for 
the insulated portions of aerial lifts 
applies, the employee must still 

maintain the minimum approach 
distances to the extent required in final 
§ 1926.960(c)(1). In addition, final 
§ 1926.959(d)(1) requires the conductive 
portions of the boom to continuously 
maintain the minimum approach 
distances from conductive objects at 
potentials different from that on which 
the employee is working. It should also 
be noted that the insulating portion of 
the boom can be bridged by improper 
positioning of the boom or by 
conductive objects suspended from the 
aerial lift platform. For example, the 
insulating portion of the boom will be 
bridged when it is resting against a 
grounded object, such as a utility pole, 
or when the employee in an aerial 
bucket is holding onto a grounding 
jumper. For purposes of final 
§ 1926.959(d)(1), OSHA does not 
consider any part of the aerial lift to be 
insulated when the insulation is 
bridged. 

Paragraph (d)(2), which is being 
adopted without substantive change 
from the proposal, requires a designated 
employee to observe the operation and 
give timely warnings to the equipment 
operator before the minimum approach 
distance is reached. There is an 
exception to this requirement for 
situations in which the employer can 
demonstrate that the operator can 
accurately determine that the minimum 
approach distance is being maintained. 
As OSHA explained in the preamble to 
the proposal, determining the distance 
between objects that are relatively far 
away from an equipment operator who 
is standing on the ground can 
sometimes be difficult (70 FR 34859). 
For example, different visual 
perspectives can lead to different 
estimates of the distance, and lack of a 
suitable reference point can result in 
errors (269-Ex. 8–19). In addition, an 
operator may not be in the best position 
to observe the clearance between an 
energized part and the mechanical 
equipment because, for example, an 
obstruction may block his or her view. 

An aerial-lift operator would not 
normally need to judge the distance 
between far away objects. In most cases, 
an aerial-lift operator is maintaining the 
minimum approach distance from 
energized parts relatively close to 
himself or herself, and it should be easy 
for him or her to stay far enough away 
from these parts. In such cases, the 
employer would normally be able to 
demonstrate that the employee can 
maintain the minimum approach 
distance without an observer. However, 
even an aerial-lift operator may have 
difficulty maintaining the minimum 
approach distances in certain 
circumstances. For example, the 

congested configuration of some 
overhead power lines may necessitate 
maintaining clearance from more than 
one conductor at a time, or an aerial-lift 
operator may need to judge the distance 
between the lower, uninsulated portion 
of the boom and a conductor that is 
located well below the operator. In these 
situations, in which it is unlikely that 
an employer could demonstrate that the 
operator could accurately determine 
that the required distance is being 
maintained, an observer is required. 

Final paragraph (d)(3) will protect 
employees, primarily employees on the 
ground, from electric shock in case 
contact is made between the mechanical 
equipment and the energized lines or 
equipment. This paragraph requires 
employers to take one of three 
alternative protective measures if the 
equipment can become energized. The 
first option (paragraph (d)(3)(i)) requires 
that energized lines or equipment 
exposed to contact with the mechanical 
equipment be covered with insulating 
protective material that will withstand 
the type of contact that could be made 
during the operation. The second option 
(paragraph (d)(3)(ii)) requires the 
mechanical equipment to be insulated 
for the voltage involved. Under this 
option, the mechanical equipment must 
be positioned so that uninsulated 
portions of the equipment cannot come 
within the applicable minimum 
approach distance of the energized line 
or equipment.171 

Mr. Brian Erga with ESCI was 
concerned about the requirement in 
proposed paragraph (d)(3)(ii) that 
insulated equipment be positioned so 
that its uninsulated portions cannot 
approach energized lines or equipment 
closer than the minimum approach 
distance, commenting: 

OSHA 1910.269(p)(4) is currently being 
read word for word that when using the 
insulated portion of mechanical equipment, 
the un-insulated portion cannot possibly ever 
reach into [the minimum approach distance]. 
This requires the truck to be positioned so far 
away that it cannot lift anything, and is often 
impractical since the truck may need to be 
30 feet from the pole or line to keep the 
possibility of the un-insulated portion 
entering [the minimum approach distance]. 
[Ex. 0155] 

Paragraph (d)(3)(ii) in the final rule, 
which applies to insulated equipment, 
requires the mechanical equipment to 
be positioned so that the uninsulated 
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portion cannot approach any closer than 
the minimum approach distance. OSHA 
understands that this may not always be 
practical, depending on the work to be 
performed, the location of the energized 
lines and equipment, and available 
operating positions for the mechanical 
equipment. However, the Agency notes 
that this paragraph presents one of three 
options that employers may take to 
comply with final paragraph (d)(3). The 
first and third options, in final 
paragraphs (d)(3)(i) and (d)(3)(iii), 
permit mechanical equipment, 
including insulated equipment, to be 
positioned more closely to energized 
lines and equipment provided that 
employers take the precautions 
specified in those paragraphs. (Note that 
final paragraph (d)(1) still generally 
requires mechanical equipment to be 
operated so that the minimum approach 
distances, established by the employer 
under final § 1926.960(c)(1)(i), are 
maintained from exposed energized 
lines and equipment, regardless of 
where the equipment is positioned.) 

The third compliance option, 
specified in final paragraph (d)(3)(iii), is 
for each employee to be protected from 
the hazards that could arise from 
contact of mechanical equipment with 
the energized lines or equipment. The 
measures used must ensure that 
employees will not be exposed to 
hazardous differences in electric 
potential. Based on the § 1910.269 
rulemaking record, OSHA concluded 
that vehicle grounding alone could not 
always provide sufficient protection 
against the hazards of mechanical 
equipment contact with energized 
power lines (59 FR 4403). However, the 
Agency recognized the usefulness of 
grounding as a protective measure 
against electric shock when it is used 
with other techniques. Therefore, 
proposed paragraph (d)(3)(iii), which 
was equivalent to existing 
§ 1910.269(p)(4)(iii)(C), required: 

(1) Using the best available ground to 
minimize the time the lines or 
equipment remain energized, 

(2) Bonding equipment together to 
minimize potential differences, 

(3) Providing ground mats to extend 
areas of equipotential, and 

(4) Using insulating protective 
equipment or barricades to guard 
against any remaining hazardous 
electrical potential differences. 

To comply with the third compliance 
option in final paragraph (d)(3)(iii), the 
employer must use all of these 
techniques, unless it can show that it is 
using other methods that protect each 
employee from the hazards that could 
arise if the mechanical equipment 
contacts the energized lines or 

equipment. The techniques listed in 
paragraph (d)(3)(iii): (1) minimize 
differences in electrical potential, (2) 
minimize the time employees would be 
exposed to hazardous electrical 
potentials, and (3) protect against any 
remaining hazardous electrical 
potentials. The performance-oriented 
requirements in final paragraph 
(d)(3)(iii) assure that employees are 
protected from the hazards that could 
arise if the mechanical equipment 
contacts energized parts. Information in 
Appendix C to final subpart V provides 
guidelines for employers and employees 
that explain various measures for 
protecting employees from hazardous 
differences in electrical potential and 
how to use those measures. A note 
referencing this appendix is included 
after final paragraph (d)(3)(iii). 

Mr. Erga objected to proposed 
paragraph (d)(3)(iii). He recommended 
that mechanical equipment always be 
grounded ‘‘cradle to cradle,’’ that is, 
from the time the boom lifts out of the 
cradle until it returns (Tr. 1237) and that 
it always be grounded when it comes 
within 3 meters (10 feet) of energized 
lines or equipment (Tr. 1252). He 
recommended further that the standard 
provide three options to supplement 
this grounding requirement: (1) that the 
lines or equipment be covered, (2) that 
the mechanical equipment be insulated, 
or (3) that barricades, ground mats, and 
rubber insulating gloves be used (Tr. 
1252). 

OSHA concludes that it is not always 
necessary to ground mechanical 
equipment operated near energized 
lines or equipment. Under the first 
option in final paragraph (d)(3), the 
energized lines or equipment are 
covered with insulating protective 
material that will withstand the type of 
contact that could be made during the 
operation. This option should prevent 
the mechanical equipment from 
becoming energized, and the Agency, 
therefore, concludes that grounding is 
unnecessary for this option. Under the 
second option in final paragraph (d)(3), 
the uninsulated portion of insulated 
mechanical equipment must be 
positioned so that it cannot approach 
any closer than the minimum approach 
distance. This option also should 
prevent the mechanical equipment from 
becoming energized, and the Agency 
concludes that grounding is 
unnecessary under this option as well. 

The third option in final paragraph 
(d)(3) requires that mechanical 
equipment be grounded unless the 
employer can demonstrate that other 
methods in use will protect each 
employee from the hazards that could 
arise if the mechanical equipment 

contacts the energized lines or 
equipment. In his comments, Mr. Erga 
referred to an IEEE paper on grounding, 
explaining: 

IEEE paper 91 SM 312–9 PWRD ‘‘Test 
results of grounding un-insulated aerial lift 
vehicles near energized distribution lines’’ 
. . . clearly shows mechanical equipment 
grounded to the best available ground 
reduces the voltage and current exposed to 
the worker by more than 96%. The ESCI staff 
knows of no electrical worker ever killed or 
injured around properly grounded 
mechanical equipment that has become 
accidentally energized. [Ex. 0155; emphasis 
included in original] 

The IEEE paper to which Mr. Erga 
referred clearly shows that using the 
best available ground provides the most 
protection for employees and, therefore, 
supports the requirement in final 
paragraph (d)(3)(iii)(A) to ground the 
mechanical equipment to the best 
available ground (Ex. 0472). However, 
the paper also demonstrates that this 
ground is insufficient by itself to protect 
employees fully. With grounding alone, 
the current through a resistor of more 
than 900 ohms is high enough to injure 
and possibly kill an employee. OSHA 
has considered the minimum resistance 
of an employee to be 500 ohms, not 
1,000 ohms, as specified in the paper 
(59 FR 4406). As NIOSH states in its 
Publication No. 98–131, Worker Deaths 
by Electrocution: A Summary of NIOSH 
Surveillance and Investigative Findings, 
‘‘High-voltage electrical energy quickly 
breaks down human skin, reducing the 
human body’s resistance to 500 Ohms’’ 
(Ex. 0141). Using Ohm’s Law, current is 
inversely proportional to resistance, and 
the current through a 500-ohm resistor 
would be nearly twice the current 
shown in the IEEE paper. In addition, 
the testing for the IEEE paper was 
performed with a 7,200-volt power line. 
Distribution and transmission lines of 
higher voltages, which are not 
uncommon, would result in even higher 
currents through a resistor. Thus, the 
evidence provided by Mr. Erga 
demonstrates the need for additional 
measures beyond grounding, such as the 
measures required by the final rule. 

As noted earlier, final paragraph 
(d)(3)(iii) requires the employer to take 
specified measures unless it can 
demonstrate that the methods in use 
protect each employee from the hazards 
that could arise if the equipment 
contacts the energized line or 
equipment. Mr. Erga’s proposal would 
require only two of those measures: 
Grounding and one of three additional 
measures, two of which are comparable 
to measures required by final paragraph 
(d)(3)(iii). OSHA continues to believe 
that all of the measures listed in final 
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paragraph (d)(3)(iii) will protect 
employees from hazardous differences 
in electrical potential as explained in 
the preamble to the 1994 § 1910.269 
final rule (59 FR 4402–4403). Employers 
are free to use other protective 
measures, including those proposed by 
Mr. Erga, but these employers must 
demonstrate that the methods in use 
protect each employee from the hazards 
that could arise if the equipment 
contacts an energized line or equipment. 
OSHA concludes that it is important for 
employers that do not implement all of 
the measures required by final 
paragraph (d)(3)(iii) to evaluate their 
systems, and the alternative measures 
they select, to ensure that employees are 
protected. Therefore, OSHA is not 
adopting Mr. Erga’s recommended 
changes to paragraph (d)(3)(iii). 

OSHA is including paragraph (d)(3) in 
the final rule substantially as proposed. 
The Agency has, however, made 
technical changes to the proposed 
language to clearly distinguish between 
references to mechanical equipment and 
references to energized equipment. 
Several provisions in proposed 
paragraph (d)(3) used the word 
‘‘equipment’’ without specifying 
whether it meant the mechanical 
equipment itself or the energized 
equipment that the mechanical 
equipment could contact. Although the 
language was clear from the context, the 
final rule consistently states which term 
applies. Also, in two places, proposed 
paragraph (d)(3) used the term 
‘‘energized lines’’ when OSHA meant 
‘‘energized lines or equipment.’’ The 
final rule corrects these oversights. In 
addition, final paragraph (d)(3)(ii) 
requires mechanical equipment to 
maintain ‘‘the minimum approach 
distances, established by the employer 
under § 1926.960(c)(1)(i),’’ rather than 
‘‘the minimum approach distances 
specified in Table V–2 through Table V– 
6,’’ as proposed. 

11. Section 1926.960, Working on or 
Near Exposed Energized Parts 

Paragraph (a) specifies the scope of 
§ 1926.960 of the final rule. This section 
applies to work on exposed live parts 
and work near enough to such parts to 
expose the employee to any hazard they 
present. Many of the provisions in this 
section have been taken directly from 
existing § 1910.269(l). 

Paragraph (b) contains general 
requirements for working on or near live 
parts. OSHA is adopting paragraph 
(b)(1) in this final rule without change 
from the proposal. This paragraph 
requires employees working on, or with, 
exposed energized lines or parts of 
equipment (at any voltage), and 

employees working in areas containing 
unguarded, uninsulated energized lines 
or parts of equipment operating at 50 
volts or more, to be qualified employees. 
Without proper training in the 
construction and operation of the lines 
and equipment and in the electrical 
hazards involved, workers performing 
this type of work are at risk of being 
electrocuted and also may expose others 
to injury. In areas containing unguarded 
live parts energized at 50 volts or more, 
untrained employees would not be 
familiar with the practices that are 
necessary to recognize and avoid 
contact with these parts. 

Commenting on the language in 
proposed paragraph (b)(1), Mr. Tommy 
Lucas with TVA questioned what OSHA 
means by ‘‘areas containing unguarded, 
uninsulated energized lines or parts of 
equipment’’ (Ex. 0213). He noted that 
the ‘‘area’’ at issue could be the room, 
yard, or building in which the 
equipment is located. 

Paragraph (e) of § 1926.966 of the final 
rule contains requirements for guarding 
rooms containing electric supply 
equipment in substations. Paragraphs 
(u)(4) and (v)(4) of existing § 1910.269 
contain corresponding requirements for 
maintenance work in substations and 
generating plants. These provisions 
generally require live parts operating at 
50 volts or more to be in rooms or 
spaces enclosed within fences, screens, 
partitions, or walls so as to minimize 
the possibility that unqualified persons 
will enter. (See existing 
§ 1910.269(u)(4)(ii) and (v)(4)(ii) and 
final § 1926.966(e)(2).) These are the 
areas to which final § 1926.960(b)(1)(ii) 
(and the corresponding requirement in 
final § 1910.269(l)(1)(ii)) refer. 

The definition of ‘‘qualified 
employee’’ contains a note to indicate 
that employees who are undergoing on- 
the-job training are considered to be 
qualified if they have demonstrated an 
ability to perform duties safely and if 
they are under the immediate 
supervision of a qualified employee. 
(See the discussion of this definition 
under the summary and explanation of 
final § 1926.968.) Therefore, employees 
in training, who have demonstrated an 
ability to perform duties safely and are 
under the direct supervision of a 
qualified employee, are permitted to 
perform the types of work described in 
paragraph (b)(1). OSHA believes that 
close supervision of trainees will permit 
employers to correct errors before they 
cause accidents. Allowing these workers 
to perform tasks under workplace 
conditions also may better prepare the 
employees to work safely. 

Paragraph (b)(2), which is similar to 
the last sentence of the introductory text 

of existing § 1910.269(l)(1), is being 
adopted in the final rule without change 
from the proposal. This paragraph 
requires lines and equipment to be 
considered and treated as energized 
unless they have been deenergized 
under the provisions of final § 1926.961. 
Existing § 1926.950(b)(2) requires 
electric lines and equipment to be 
considered energized until determined 
to be deenergized by tests or other 
appropriate means. The existing 
standard does not specify what those 
appropriate means are. However, even if 
the line or equipment is tested and 
found to be deenergized, it may become 
reenergized through contact with 
another source of electric energy or by 
someone reenergizing it at its points of 
control. So § 1926.961 of the final rule 
contains requirements for deenergizing 
electric power transmission and 
distribution lines and equipment. 
Unless the procedures contained in that 
section have been followed, lines and 
equipment cannot reliably be 
considered as deenergized. 

Two-Person Rule 

If an employee working on or near 
energized electric power transmission or 
distribution lines or equipment is 
injured by an electric shock, a second 
employee will be needed to provide 
emergency care to the injured employee. 
As noted under the summary and 
explanation of final § 1926.951(b), 
discussed earlier in this section of the 
preamble, CPR must begin within 4 
minutes after an employee loses 
consciousness as a result of an electric 
shock. OSHA is requiring the presence 
of a second employee during certain 
types of work on or near electric power 
transmission or distribution lines or 
equipment to ensure that CPR begins as 
soon as possible and to help ensure that 
it starts within the 4-minute timeframe. 
(Note that final § 1926.951(b) requires at 
least two people trained in first-aid 
procedures, including CPR, for field 
work involving two or more employees 
at a work location.) 

OSHA proposed, in paragraph (b)(3)(i) 
of § 1926.960, to require the presence of 
at least two employees during the 
following types of work: 

(1) Installation, removal, or repair of 
lines energized at more than 600 volts, 

(2) Installation, removal, or repair of 
deenergized lines if an employee is 
exposed to contact with other parts 
energized at more than 600 volts, 

(3) Installation, removal, or repair of 
equipment, such as transformers, 
capacitors, and regulators, if an 
employee is exposed to contact with 
parts energized at more than 600 volts, 
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(4) Work involving the use of 
mechanical equipment, other than 
insulated aerial lifts, near parts 
energized at more than 600 volts, and 

(5) Other work that exposes an 
employee to electrical hazards greater 
than, or equal to, the electrical hazard 
posed by these operations. 

However, OSHA also proposed 
exemptions to the two-person 
requirement to account for work that the 
Agency believed could be performed 
safely by a single employee or that must 
be performed as quickly as possible for 
public-safety purposes. These 
exemptions were proposed in paragraph 
(b)(3)(ii) for the following operations: 

(1) Routine circuit switching, if the 
employer can demonstrate that 
conditions at the site allow safe 
performance of this work, 

(2) Work performed with live-line 
tools if the employee is in a position 
from which he or she is neither within 
reach of nor exposed to contact with 
energized parts, and 

(3) Emergency repairs to the extent 
necessary to safeguard the general 
public. 

OSHA based the proposed two-person 
rule on existing § 1910.269(l)(1)(i) and 
(l)(1)(ii). OSHA explained in the 
preamble to the proposal that the first 
four work operations listed in proposed 
paragraph (b)(3)(i) were the operations 
that expose employees to the greatest 
risk of electric shock, as demonstrated 
by the 1994 § 1910.269 rulemaking 
record (70 FR 34861). OSHA proposed 
the fifth and last category in paragraph 
(b)(3)(i) to cover additional types of 
work that pose equal or greater electrical 
hazards. The preamble to the proposal 
noted that operations covered under 
existing § 1910.269(l)(1)(i) are 
performed during construction, as well 
as during maintenance (id.). The 
preamble further noted that 
construction operations are similar to 
the operations performed during 
maintenance work and that the Agency 
believed that these operations involved 
the same hazards (id.). For example, 
using mechanical equipment near a 
7200-volt overhead power line during 
construction of a new line poses hazards 
that are equivalent to the hazards posed 
during the use of mechanical equipment 
to replace a damaged pole on an existing 
line of the same voltage. Thus, OSHA 
proposed to extend the existing general 
industry requirement to construction. 

The proposed requirement for at least 
two employees to be present during 
certain operations generally would not 
have applied if the voltage of the 
energized parts involved was 600 volts 
or less. In the proposal, OSHA requested 
comments on whether the final rule 

should extend the application of the 
two-person rule to any operations 
involving work on installations 
operating at 600 volts or less. 

Most commenters opposed changing 
the proposed rule to require two persons 
for work on energized lines or parts 
operating at 600 volts or less. (See, for 
example, Exs. 0175, 0177, 0209, 0210, 
0212, 0219, 0224, 0227.) Some of these 
rulemaking participants likened this 
work to the work performed by 
electricians, for which consensus 
standards do not require the presence of 
two people. (See, for example, Exs. 
0175, 0209, 0212.) For instance, Ms. 
Salud Layton with the Virginia, 
Maryland & Delaware Association of 
Electric Cooperatives commented: 

We do not see the need for a second person 
on the job site for voltages below 600 Volts. 
. . . This work is generally easier and less 
hazardous. Work below 600 volts is generally 
similar to electricians work. Neither the NEC 
nor NESC require two employees to be 
present when working these voltages. Most 
electricians isolate themselves only thru the 
use of insulated tools. Utilities commonly 
exceed that level of protection by requiring 
the use of Class 0 gloves, in addition to the 
use of insulated tools. This combination 
effectively negates the need for a second 
person. The use of insulated tools with Class 
0 gloves helps with protection and also 
eliminates the need for a second person. [Ex. 
0175] 

Mr. Allan Oracion with Energy United 
EMC similarly commented that work at 
voltages of 600 volts and less is less 
hazardous than work at higher voltages 
and that there is little potential for 
injury during ‘‘low-voltage’’ work as 
long as other applicable OSHA 
standards are followed (Ex. 0219). 
Others argued that a requirement for a 
second person would be costly and 
impractical without substantial benefits. 
(See, for example, Exs. 0177, 0224, 
0227.) EEI commented: 

EEI submits that there is no need for 
further precautions to be required for such 
work, provided that the required insulated 
cover-up materials are used and personal 
protective equipment is being worn by 
employees while working on lines and 
equipment energized at less than 600 volts. 
One moderately sized utility forecasts that if 
it is required to replace existing one-person 
crews with two-person operations due [to] a 
revision in this requirement, the cost to the 
company would be approximately $ 3.8 
million annually. OSHA has shown no data 
supporting a change in the requirements for 
work at less than 600 volts, including none 
showing that the benefit, if any, to be derived 
from unspecified additional precautions 
would be reasonably related to the cost. [Ex. 
0227] 

In responding to OSHA’s request for 
comments on whether to require two 
persons for work at voltages of 600 volts 

or less, Consumers Energy noted that its 
accident experience indicated that 
employees who work alone have a 
significantly lower injury incidence rate 
than employees working together (Ex. 
0177). Also on this issue, Siemens 
Power Generation commented that 
‘‘OSHA should allow the employer to 
evaluate the hazard and determine 
which situations meet the need for a 
two person rule’’ (Ex. 0163). 

Some commenters maintained that a 
second person should be present when 
work is performed on equipment 
energized at 600 volts or less. (See, for 
example, Exs. 0126, 0161, 0197, 0230.) 
Mr. Brad Davis of BGE suggested that 
‘‘the same care should be taken at all 
voltage levels’’ (Ex. 0126). Mr. James 
Junga with Local 223 of the UWUA 
maintained that two persons should be 
required for all work on voltages of 480 
volts or more, commenting: 

Working on secondary voltage at or above 
480 volts should also require two qualified 
persons. I believe this voltage is extremely 
dangerous and should not be performed by 
one person [because of] the quick response 
that is necessary for a person who gets in 
contact with energized equipment operating 
at 480 volts. [Ex. 0197] 

IBEW recommended that two-person 
crews always be required for 
construction work covered by Subpart V 
and that § 1910.269 be amended to 
include limitations on the work that can 
be performed by employees working 
alone on voltages of 600 volts or less, 
explaining: 

First and foremost, contractor crews, 
unless assigned only to perform minor 
maintenance, should never employ a one 
person crew. Contractor crews are generally 
performing new construction type work that 
usually requires several employees on each 
job. For the purposes of 1926 Subpart V, 
reference to a one person crew should not be 
included. 

For the purpose of 1910.269 and 
maintenance work, this section should be 
clarified. Just because the work involves 
voltages under 600 volts, there should be 
limitations as to how much a one person 
crew can perform. For example, the job 
requires open wire 1/0 aluminum secondary 
conductors that were burned down by a tree 
limb to be reinstalled up a pole. This will 
include clearing the downed tree parts, 
splicing the conductors, and sagging and 
dead-ending the conductors. Some of this 
work will even be performed de-energized, 
but exposure to other energized conductors is 
a possibility. There is no reason to put one 
person in this situation. [Ex. 0230] 

OSHA does not agree with the 
comments suggesting that work on 
circuit parts energized at 600 volts and 
less is safe. When § 1910.269 was 
promulgated in 1994, the Agency 
concluded that there was ‘‘insufficient 

VerDate Mar<15>2010 23:17 Apr 10, 2014 Jkt 232001 PO 00000 Frm 00103 Fmt 4701 Sfmt 4700 E:\FR\FM\11APR2.SGM 11APR2m
st

oc
ks

til
l o

n 
D

S
K

4V
P

T
V

N
1P

R
O

D
 w

ith
 R

U
LE

S
2



20418 Federal Register / Vol. 79, No. 70 / Friday, April 11, 2014 / Rules and Regulations 

172 Electric shocks are responsible for a tiny 
proportion of the total number of injuries suffered 
by workers in the electric utility industry, as shown 
in ‘‘Assessment of the Benefits of the Proposed 
Standard on Electric Power Generation, 
Transmission, and Distribution; Coding Results and 
Analysis,’’ which is an analysis of reports of 
injuries in the electric utility industry for calendar 
year 1989 (Ex. 0081). As this report shows, the 
leading categories for nature of injury are sprains 
and strains, lacerations, contusions, and scratches 
and abrasions, which together accounted for over 70 
percent of the injuries. Electric shock accounted for 
only 0.7 percent of the injuries. 

evidence in the record as to whether or 
not it is safe for qualified employees to 
work alone on live parts energized at’’ 
600 volts or less (59 FR 4381). In 
developing the subpart V proposal, 

OSHA examined more recent accident 
data. Table 5 shows the number of 
electrocutions for various voltage ranges 
for the years 1991 through 1998. In the 
years 1991 to 1994, an average of 3 

fatalities occurred per year involving 
voltages of 600 volts or less. For the 
years 1995 to 1998, when § 1910.269 
was fully in effect, the average dropped 
slightly to 2.5 fatalities per year. 

TABLE 5—FATALITIES BY VOLTAGE AND YEAR 

Year 600 V or less 601 V to 20 
kV 20 to 80 kV 100 kV and 

higher 

1991 ................................................................................................................. 3 24 2 1 
1992 ................................................................................................................. 5 24 2 0 
1993 ................................................................................................................. 3 23 3 1 
1994 ................................................................................................................. 1 21 2 2 
1995 ................................................................................................................. 2 22 4 5 
1996 ................................................................................................................. 4 16 0 2 
1997 ................................................................................................................. 1 6 3 1 
1998 ................................................................................................................. 3 13 0 1 

Source: OSHA database of electric power generation, transmission, and distribution accidents (Ex. 0004). These data include only cases in-
volving electrocution in which the voltage was indicated in the accident abstract. 

These data indicate that, in general, 
there is a substantial risk of death for 
employees working on voltages of 600 
volts or less. Although it appears as 
though exposures to live parts energized 
at 600 volts or less result in relatively 
few accidents, OSHA concludes that 
these voltages are capable of killing 
workers. Consumers Energy’s injury 
rates are not relevant here. The primary 
purpose of the two-person rule is the 
prevention of electrocution. 
Electrocutions are the result of electric 
shocks, which are a very low probability 
event, and have no significant effect on 
injury rates even when they occur in 
substantial numbers among all 
employees performing work addressed 
by the final rule.172 

In addition, the types of work 
commonly assigned to crews of more 
than one employee include line 
installation and removal and the use of 
mechanical apparatus to lift or position 
material (59 FR 4380). This heavy type 
of work seems more likely to cause 
sprains and strains, lacerations, 
contusions, and scratches and abrasions, 
which form the majority of line worker 
injuries, than the lighter type of work 
commonly assigned to employees 
working alone, such as switching (Ex. 
0081). OSHA, therefore, concludes that 
it is unlikely that the increased 
incidence rates experienced by 

Consumers Energy for employees 
working together are due to an increased 
incidence of electric shock. OSHA does 
not believe, and it is illogical to suggest, 
that an employee working alone is less 
likely to die as the result of an electric 
shock than an employee working in an 
environment in which another 
employee is available to provide 
emergency assistance in the event of a 
shock incident. 

OSHA also disagrees with comments 
arguing that requirements for proper use 
of electrical protective equipment and 
other safety-related work practices make 
safe any work performed on circuit parts 
energized at 600 volts or less. The use 
of personal protective equipment and 
compliance with other OSHA-required 
work practices may well protect against 
hazards posed by these voltages; 
however, in the 1994 § 1910.269 final 
rule, the Agency adopted the two- 
person rule to supplement work practice 
and PPE requirements for certain types 
of electrical work. 

In the rulemaking on the 1994 
§ 1910.269 final rule, OSHA examined 
the record to determine what operations 
posed sufficient residual risk to warrant 
the presence of a second person. The 
Agency found that some work involving 
installations operating at more than 600 
volts posed hazards requiring the 
presence of a second person, but other 
work was safe enough for an employee 
to perform alone. In this rulemaking, 
OSHA is using the same approach to 
examine the need for a second person at 
voltages of 600 volts and less. Because 
there are relatively few accidents 
involving circuit parts energized at 600 
volts or less, the Agency believes it is 
reasonable to assume, at these voltages, 
that there are few types of work that 
cannot be safely performed without the 
presence of a second person. However, 

OSHA agrees with IBEW that some low- 
voltage operations require at least two 
persons. There are many types of low- 
voltage work in which employees suffer 
electric shock, including installation, 
repair, and testing. Employees have 
sustained low-voltage electric shocks 
working on transformers, circuit 
breakers, and conductors. 

Although the Agency is in general 
agreement with IBEW about the need for 
two persons for some work involving 
parts energized at 600 volts or less, 
OSHA decided not to require the 
presence of a second person during any 
specific types of work at such voltages 
because the record does not specifically 
indicate which low-voltage operations 
are hazardous enough to warrant a 
second-person requirement (except 
when a worker could contact lines or 
circuit parts energized at more than 600 
volts while working on parts energized 
at less than 600 volts). 

IBEW listed the following factors that 
limit when a one-person crew performs 
work: complexity of the tasks, hot-stick 
versus the rubber-glove work method, 
voltage-range limitations, limited time 
spent on a specific task, maintenance 
work only, and other factors (Ex. 0230). 
As already noted, with respect to low- 
voltage work, the union further 
commented: 

Just because the work involves voltages 
under 600 volts, there should be limitations 
as to how much a one person crew can 
perform. For example, the job requires open 
wire 1/0 aluminum secondary conductors 
that were burned down by a tree limb to be 
reinstalled up a pole. This will include 
clearing the downed tree parts, splicing the 
conductors, and sagging and dead-ending the 
conductors. Some of this work will even be 
performed de-energized, but exposure to 
other energized conductors is a possibility. 
There is no reason to put one person in this 
situation. [Id.]. 
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173 Final paragraph (b)(3)(i)(B) requires the 
presence of a second employee when an employee 
installing deenergized lines is exposed to contact 
with parts energized at more than 600 volts. The 
operating voltage of the deenergized line has no 
bearing on whether a second person is required. 

174 Under final § 1926.960(b)(3)(ii)(C), one 
employee working alone may perform emergency 
repair work involving parts energized at more than 
600 volts, but only to the extent necessary to 
safeguard the general public. 

175 See the letter of interpretation dated October 
18, 1995, to Mr. Lonnie Bell, http://www.osha.gov/ 
pls/oshaweb/owadisp.show_document?p_table=
INTERPRETATIONS&p_id=21981.) 

IBEW’s comments do not provide the 
specificity about hazardous low-voltage 
tasks that the Agency determined is 
missing from the record. The purpose of 
the second-person requirement is to 
prevent fatalities from electric shock. 
Thus, the complexity of the job and time 
spent during the deenergized portion of 
the work have no bearing on the 
likelihood of an electric shock occurring 
and, accordingly, no bearing on whether 
OSHA should require a second person. 
Finally, in IBEW’s specific example of 
low-voltage work, a second person is 
already required under the final rule if 
the employee is exposed to parts 
energized at more than 600 volts.173 The 
remaining factors listed by IBEW do not 
appear to be related to the causes of 
low-voltage electrical accidents in the 
record. Although OSHA is not adopting 
any two-person requirements for work 
exposing employees to contact with 
lines or circuit parts energized at 600 
volts or less, the Agency anticipates 
that, in certain situations, an employer 
will need to ensure that at least two 
trained persons are present for such 
work to satisfy the employer’s 
obligations under the general duty 
clause of the OSH Act (Section 5(a)(1)). 
(See Chapter 4, Section III of OSHA’s 
Field Operations Manual (FOM), CPL 
02–00–150 (http://www.osha.gov/pls/
oshaweb/owadisp.show_document?p_
table=DIRECTIVES&p_id=4935), for a 
discussion of general duty clause 
violations.) 

IBEW pointed to new construction as 
an example of work necessitating the 
presence of more than one worker. New 
construction involves the installation of 
lines and equipment. Final paragraph 
(b)(3)(i) requires a second person for 
installation of lines or equipment if an 
employee is exposed to contact with 
other parts energized at more than 600 
volts. IBEW’s recommendation would 
also require a second person when an 
employee is exposed to electric-shock 
hazards of 600 volts or less and when 
electric-shock hazards are not present at 
all. OSHA decided against requiring a 
second person for lower voltage work 
for the reasons explained previously. 

Mr. Junga recommended that the 
standard require a second person when 
‘‘work is to be performed on electrical 
lines operating at primary voltages’’ (Ex. 
0197). He stated: 

If a person working alone gets in contact 
with energized primary voltages and they are 
working alone they will die. No one will be 

there to assist, provide CPR, use an AED, 
provide first aid or even call for help. [Id.] 

OSHA decided not to adopt Mr. 
Junga’s recommendation. The Agency 
believes that the language adopted in 
final § 1926.960(b)(3)(i) adequately 
captures work in which employees are 
exposed to contact with parts energized 
at more than 600 volts (primary voltage). 
The exceptions to the two-person rule, 
adopted in final § 1926.960(b)(3)(ii), 
generally are limited to work that does 
not expose the employee to contact with 
parts energized at more than 600 
volts.174 OSHA believes that final 
§ 1926.960(b)(3) ensures that employees 
at a substantial risk of electric shock are 
protected by the presence of a second 
person. 

Mr. Daniel Shipp with ISEA 
recommended that OSHA require the 
presence of a second person whenever 
fall hazards are present in combination 
with electric-shock hazards (Ex. 0211). 
He pointed to risks associated with 
prolonged suspension in personal fall 
protection equipment, commenting: 

In a recent Safety and Health Information 
Bulletin, OSHA describes the hazard of 
prolonged suspension in a full body harness 
following a fall event. OSHA SHIB 03–24– 
2004 cites the hazard of orthostatic 
intolerance, recommending prompt rescue of 
suspended personnel, especially when other 
complicating factors may be present. A fall 
precipitated by exposure to an energized 
electrical source will require immediate 
rescue of the incapacitated employee and 
removal to a safe working level where 
medical aid can be administered. [Id.] 

OSHA recognizes the hazards 
associated with prolonged suspension 
in full body harnesses. Therefore, 
§ 1926.502(d)(20), which applies to 
personal fall arrest equipment, requires 
employers to provide for prompt rescue 
of employees in the event of a fall or 
assure that employees are able to rescue 
themselves. The Agency believes that 
final § 1926.960(b)(3) will assure the 
rescue of employees exposed to electric- 
shock hazards of more than 600 volts. 
Also, as explained previously, under 
Section 5(a)(1) of the OSH Act, 
employers may need to adopt additional 
measures beyond the measures required 
in final subpart V to assure prompt 
rescue of employees exposed to lower 
voltage electric-shock hazards. Because 
hazards associated with suspension in 
full body harnesses already are covered 
in § 1926.502(d)(20), OSHA sees no 
need to address them further in subpart 
V. 

For all of these reasons, OSHA 
concludes that the evidence in this 
rulemaking record does not support 
adding a two-person requirement for 
any operation that existing 
§ 1910.269(l)(1) permits an employee to 
perform alone. 

Some commenters requested 
clarification of the relationship between 
the two-person rule in paragraph (b)(3) 
and the requirements on minimum 
approach distances, which are 
discussed later in this section of the 
preamble (Exs. 0209, 0230; Tr. 903). Mr. 
Thomas Frank of Ameren Corporation 
requested that OSHA revise the 
language so that the two-person rule 
applies only when an employee 
performs work within the applicable 
minimum approach distance (Ex. 0209). 
In addition, Mr. Edwin Hill with IBEW 
suggested that there is confusion in the 
industry about the applicability of 
minimum approach distances to 
employees working alone, commenting: 

The current language in 1910.269 is many 
times misunderstood. [S]ome people believe 
that a worker can get closer than the 
minimum approach distance to an energized 
primary conductor when working alone. This 
should not be true. . . . 

If the standard is going [to] allow a one 
person crew to work around energized 
primary conductors of voltages greater than 
600 volts, then it should be clear that 
minimum approach distances must be 
maintained. In the case of underground 
distribution equipment, the same detailed 
restrictions should be explained. Many times 
during an underground circuit outage, a 
worker opens the equipment doors and is 
within the minimum approach distances of 
the energized cables, both ‘‘live front 
terminations’’ and ‘‘dead front elbows’’. The 
established minimum approach distances 
should be maintained at all times, in any 
work situation, to ensure worker safety. If 
these distances cannot be maintained, rubber 
insulating cover-up equipment should be 
installed. [Ex. 0230] 

In this regard, paragraph (b)(3) does 
not excuse compliance with otherwise 
applicable minimum approach-distance 
requirements. OSHA previously 
clarified existing § 1910.269(l)(1), from 
which it adopted final paragraph (b)(3), 
explaining that an employee is 
‘‘exposed to contact’’ for purposes of 
§ 1910.269(l)(1) when he or she is in a 
working position from which he or she 
can reach or take a conductive object 
within the electrical component of the 
minimum approach distance.175 (See 
the summary and explanation for final 
§ 1926.960(c)(1) later in this section of 
the preamble for a discussion of the 
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176 The proposed rule and existing § 1910.269 did 
not define ‘‘isolated.’’ However, existing Subpart V 
did define that term in § 1926.960 as ‘‘not readily 
accessible to persons unless special means of access 
are used.’’ This definition is identical to the 
definition of this term in OSHA’s electrical 
standards for general industry (§ 1910.399) and 
construction (§ 1926.449) and in the 2002 NESC 
(Ex. 0077). This definition also is consistent with 
the use of the term ‘‘exposed to contact’’ in final 
paragraph (b)(3). OSHA believes that defining 
‘‘isolated’’ will help clarify the final rule. 
Consequently, OSHA included the definition of 
‘‘isolated’’ in final §§ 1910.269(x) and 1926.968. 
The Agency also included ‘‘exposed to contact’’ as 
a synonym in the definition of ‘‘exposed’’ to clarify 
that the definition of ‘‘exposed’’ also applies to the 
term used in final paragraph (b)(3). 

177 Section 1926.968 defines ‘‘guarded’’ as 
‘‘[c]overed, fenced, enclosed, or otherwise 
protected, by means of suitable covers or casings, 
barrier rails or screens, mats, or platforms, designed 
to minimize the possibility, under normal 
conditions, of dangerous approach or inadvertent 
contact by persons or objects.’’ Subpart V 
recognizes two methods of guarding: barriers (or 
enclosures), which serve to ‘‘minimize the 
possibility . . . of . . . inadvertent contact,’’ and 
guarding by location, which serves to ‘‘minimize 
the possibility . . . of dangerous approach.’’ As 
explained in the note to final § 1926.966(f)(1), the 
2002 NESC contains guidelines for the dimensions 
of clearance distances about electric equipment in 
substations. OSHA considers these clearance 
distances as minimizing the possibility of 
dangerous approach for employees and considers 
energized parts conforming to the clearance 
distances in the 2002 NESC to be guarded, unless 
employees bypass those distances (for example, by 
accessing a ‘‘guarded’’ area). (See also the summary 
and explanation for final § 1926.966(f)(1) later in 
this section of the preamble.) 

178 IEEE Std 516 further clarifies the treatment of 
insulated cables (Exs. 0041, 0532). For example, 
Section 4.9.1 of IEEE Std 516–2009 states: 

The following are considered to be live parts at 
their normal operating voltage unless they are 
properly grounded: 

* * * * * 
—Conductors—insulated unless they have solidly 

grounded and tested shields (The condition of the 
conductor insulation exposed to weather is 
unknown and may be damaged or defective.) [Ex. 
0532] 

electrical component of the minimum 
approach distance.) OSHA notes that an 
employee who is ‘‘exposed to contact’’ 
with an energized part under this 
interpretation is still ‘‘exposed to 
contact’’ with the energized part even 
when insulation covers the part, the 
employee, or both. (See final 
§§ 1910.269(x) and 1926.968 (defining 
‘‘exposed’’ as not isolated 176 or 
guarded;177 merely covering a conductor 
or an employee with insulation does not 
provide guarding or isolation).) 178 The 
Agency also notes that a second 
employee may be required when 
employees can reach or take a 
conductive object into the electrical 
component of the minimum approach 
distance as they are approaching or 
leaving their final work positions or 
moving from one work position to 
another. 

Mr. Junga with UWUA Local 223 was 
concerned that ‘‘[e]mployers are 

pushing for more one-person crews and 
asking [them] to do more [of] the work 
that historically has been performed by 
two or more qualified persons’’ (Ex. 
0197). 

In response, OSHA reiterates that the 
exceptions from the two-person rule, 
which are specified in final paragraph 
(b)(3)(ii) and are based on existing 
§ 1910.269(l)(1)(ii), will be interpreted 
and applied narrowly. Paragraph 
(b)(3)(ii)(A) permits an employee to 
work alone to perform routine circuit 
switching, as long as the employer can 
demonstrate that conditions at the site 
allow safe performance of this work. 
Employees have been injured during 
switching operations when unusual 
conditions, such as poor lighting, bad 
weather, or hazardous configuration or 
state of repair of the switching 
equipment, were present (269-Ex. 9–2). 
If there is poor lighting, for example, the 
employer may be unable to demonstrate 
that the operation can be performed 
safely by one employee; the employer 
could, however, elect to provide 
supplemental lighting adequate to make 
it safe for an employee to work alone. 

Paragraph (b)(3)(ii)(B) permits one 
employee to work alone with live-line 
tools if the employee is positioned so 
that he or she is neither within reach of, 
nor otherwise exposed to contact with, 
energized parts. Accidents involving 
hot-stick work have typically occurred 
only when the employee was close 
enough to energized parts to be 
injured—either through direct contact or 
by contact through conductors being 
handled (269-Ex. 9–2). 

Finally, paragraph (b)(3)(ii)(C) permits 
one employee to work alone on 
emergency repairs necessary to 
safeguard the general public. OSHA will 
generally consider situations in which 
there is a downed energized power line, 
an energized power line on an occupied 
vehicle, or a service outage to life- 
support equipment to be emergency 
situations for which an employee can 
work alone to safeguard the public. 
Whether outages to street lights, traffic 
lights, or homes are emergency 
situations for purposes of final 
paragraph (b)(3)(ii)(C) depends on many 
factors, including the extent and 
expected duration of the outage and the 
availability of alternative means of 
protecting the public, such as the 
availability of police or other officials to 
manage or stop traffic at intersections in 
the absence of working stoplights. 
Because hospitals and similar patient- 
care facilities usually have backup 
generators, outages of circuits supplying 
these facilities will not generally be 
deemed to fall under final paragraph 
(b)(3)(ii)(C). 

Minimum Approach Distances 

Paragraph (c)(1) in the final rule sets 
requirements for minimum approach 
distances. Paragraph (c)(1)(i) requires 
employers to establish minimum 
approach distances no less than the 
distances computed by the equations set 
in Table V–2 for ac systems or Table V– 
7 for dc systems. (The equations in 
Table V–2 in the final rule are described 
and explained later in this section of the 
preamble.) Paragraph (c)(1)(iii) of the 
final rule requires the employer to 
ensure that no employee approaches, or 
takes any conductive object, closer to 
exposed energized parts than the 
employer’s established minimum 
approach distance, except as permitted 
in paragraphs (c)(1)(iii)(A), (c)(1)(iii)(B), 
and (c)(1)(iii)(C) (as explained later in 
this section of the preamble). 

Table V–2 provides equations for the 
employer to use to compute minimum 
approach distances under paragraph 
(c)(1)(i). The equations vary depending 
on voltage and, for phase-to-phase 
voltages of more than 72.5 kilovolts, on 
whether the exposure is phase-to-phase 
or phase-to-ground. 

Paragraph (c)(1)(ii) in the final rule 
provides that, no later than April 1, 
2015, for voltages over 72.5 kilovolts, 
the employer determine the maximum 
anticipated per-unit transient 
overvoltage, phase-to-ground, through 
an engineering analysis or assume a 
maximum anticipated per-unit transient 
overvoltage, phase-to-ground, in 
accordance with Table V–8. The 
employer must make any engineering 
analysis conducted to determine 
maximum anticipated per-unit transient 
overvoltage available upon request to 
affected employees and to the Assistant 
Secretary or designee for examination 
and copying. When the employer uses 
portable protective gaps to control the 
maximum transient overvoltage, final 
paragraph (c)(1)(ii) also requires that the 
value of the maximum anticipated per- 
unit transient overvoltage, phase-to- 
ground, must provide for five standard 
deviations between the statistical 
sparkover voltage of the gap and the 
statistical withstand voltage 
corresponding to the electrical 
component of the minimum approach 
distance. 

Under Appendix B to existing 
§ 1910.269, employers use engineering 
analyses to determine any reductions in 
maximum transient overvoltages below 
the maximum values listed in Table R– 
7 and Table R–8. Also under Appendix 
B to existing § 1910.269, when an 
employer is using portable protective 
gaps, it determines minimum approach 
distances using a specific methodology 
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179 Live-line barehand work is work performed 
with the employee at the same potential as one of 
the phase conductors. The employee is insulated, 
by air or another insulating medium, from the other 
phase conductors and from ground. 

180 T is the ratio of the 2-percent statistical 
switching overvoltage expected at the worksite to 
the nominal peak line-to-ground voltage of the 
system. 

that provides for five standard 
deviations between the statistical 
sparkover voltage of the gap and the 
statistical withstand voltage 
corresponding to the electrical 
component of the minimum approach 
distance at the worksite. OSHA 
incorporated both of these performance 
requirements in final paragraph 
(c)(1)(ii). To explain terms used in final 
paragraph (c)(1)(ii), OSHA also added 
definitions of ‘‘statistical sparkover 
voltage’’ and ‘‘statistical withstand 
voltage’’ to final § 1926.968. Statistical 
sparkover voltage is a transient 
overvoltage level that produces a 97.72- 
percent probability of sparkover (in 
other words, two standard deviations 
above the voltage at which there is a 50- 
percent probability of sparkover). 
Statistical withstand voltage is a 
transient overvoltage level that produces 
a 0.14-percent probability of sparkover 
(in other words, three standard 
deviations below the voltage at which 
there is a 50-percent probability of 
sparkover). OSHA based both 
definitions on definitions in IEEE Std 
516–2009 (Ex. 0532). 

Table V–7 contains minimum 
approach distances for dc systems. In 
Table V–7, the applicable minimum 
approach distance depends on the 
maximum anticipated per-unit transient 
overvoltage and the maximum line-to- 
ground voltage. In accordance with final 
paragraph (c)(1)(ii) and Table V–8, an 
employer using Table V–7 must 
determine the maximum anticipated 
per-unit transient overvoltage through 
an engineering analysis that is made 
available upon request to affected 
employees and to the Assistant 
Secretary or designee for examination 
and copying or must assume a 
maximum per-unit transient overvoltage 
of 1.8. 

Paragraph (c)(1)(i) makes it clear that 
the required minimum approach 
distances are based on engineering 
principles that OSHA adopted in the 
final rule. The Agency is adopting the 
equations and the engineering 
principles behind the minimum 
approach distances rather than just 
setting distances as it did when it 
promulgated § 1910.269 in 1994. This 
paragraph also ensures that the 
minimum approach distance 
maintained by each employee is 
appropriate for the workplace rather 
than for the industry in general. OSHA 
believes that this approach will better 
protect each employee than existing 
§ 1910.269 and the proposed rule. 

The minimum approach distances set 
by Table V–2 for phase-to-phase system 
voltages of 72.5 kilovolts and less do not 
vary based on worksite conditions 

provided the altitude is 900 meters 
(3,000 feet) or less above sea level. 
Therefore, OSHA calculated the 
minimum approach distances for these 
voltages and listed them in Table V–5 in 
the final rule. Note 1 in Table V–2 
provides that, for voltages up to 72.5 
kilovolts, employers may use the 
precalculated minimum approach 
distances in Table V–5 provided the 
worksite is at an elevation of 900 meters 
or less. 

Minimum approach distances for 
phase-to-phase system voltages of more 
than 72.5 kilovolts will vary depending 
on conditions present at the worksite 
and possibly the work practices used by 
employees. Parameter C in the equation 
for these voltages varies depending on 
whether an insulated tool or conductive 
object is in the approach distance (gap) 
between the employee and the 
energized part (if the employee is at 
ground potential or at the potential of a 
different energized part) or between the 
employee and ground (if the employee 
is at the potential of the energized part). 
For phase-to-ground exposures, if the 
employer can demonstrate that there is 
only air in this gap, then C equals 0.01. 
For phase-to-phase exposures, if the 
employer can demonstrate that no 
insulated tool spans the gap and that no 
large conductive object is in the gap, 
then C equals 0.01. In all other cases, C 
equals 0.011. When an employee is 
climbing on a structure or performing 
live-line barehand work, OSHA expects 
that there normally will only be air 
present in the gap, and the equation will 
produce a smaller minimum approach 
distance than if the employee is using 
an insulated tool to work on energized 
parts.179 

The saturation factor, a, in the 
equation for system voltages of more 
than 72.5 kilovolts varies depending on 
whether the exposure is phase-to- 
ground or phase-to-phase. For phase-to- 
ground exposures, the saturation factor 
will be reduced slightly, resulting in 
smaller minimum approach distances. 
As explained in Note 3 in Table V–2, 
unless the employer can demonstrate 
that no insulated tool spans the gap and 
that no large conductive object is in the 
gap, the employer must calculate the 
saturation factor using the phase-to- 
ground equations (with the peak voltage 
for phase-to-phase exposures), even for 
phase-to-phase exposures. 

Finally, T 180 in the equation for 
phase-to-phase system voltages of more 
than 72.5 kilovolts represents the 
maximum phase-to-ground anticipated 
per-unit transient overvoltage, which 
can vary from worksite to worksite. 

For voltages over 72.5 kilovolts, 
employers may use the minimum 
approach distances in the tables in 
Appendix B provided the worksite is at 
an elevation of 900 meters or less. The 
tables in Appendix B contain minimum 
approach distances for various values of 
T. In accordance with final paragraph 
(c)(1)(ii), the employer must determine 
T through engineering analysis or use 
the maximum T from Table V–8. 

For phase-to-phase system voltages of 
more than 5,000 volts, the altitude- 
correction factor applies when the 
worksite is at an elevation of more than 
900 meters above sea level. When the 
worksite is at these higher elevations, 
the employer must use the appropriate 
altitude correction factor from Table V– 
4 when calculating minimum approach 
distances. Table V–2 explains how to 
apply the altitude correction factors in 
computing minimum approach 
distances. 

As noted earlier, paragraph (c)(1)(i) 
requires employers to establish 
minimum approach distances. Because 
the elevation and maximum transient 
overvoltage may vary from worksite to 
worksite, each minimum approach 
distance established by the employer 
must be appropriate for the worksite 
involved. Employers can avoid 
establishing separate distances for every 
worksite by using worst-case values for 
elevation and T or by grouping 
worksites by ranges for elevation and T. 

Paragraph (c)(1) of proposed 
§ 1926.960 would have required 
employers to ensure that employees 
maintain minimum approach distances 
from exposed energized parts. Proposed 
Table V–2 through Table V–6 specified 
the minimum approach distances. This 
proposed provision was borrowed from 
existing § 1910.269(l)(2), although, as 
described later, OSHA proposed to 
make minor changes to the minimum 
approach distances listed in the existing 
§ 1910.269 tables. 

Electric power systems operate at a 
given nominal voltage. However, the 
actual voltage on a power line varies 
above and below that nominal voltage. 
For brief periods, the instantaneous 
voltage on a line can be 3 or more times 
its nominal value (Ex. 0532). 

The safe minimum approach distance 
assures that an electric arc will not 
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181 ANSI/IEEE Std 516–1987 (the edition in effect 
when NESC Subcommittee 8 revised the minimum 
approach distances for the 1993 NESC) listed values 
for the electrical component of the minimum 
approach distance, both for air alone as an 
insulating medium and for live-line tool sticks in 
air, that were accepted as being accurate when the 
standard was adopted (by IEEE) in 1987. 

182 IEEE approved the 2012 NESC on April 14, 
2011, and ANSI approved the 2012 NESC as an 
American National Standard on June 3, 2011. 

183 The 2012 NESC adopts the 2009 IEEE Std 516 
distances for certain voltage ranges and values of T 
and permits an engineering determination of 
minimum approach distances as an alternative. 

form, even under the most severe 
transient overvoltages that can occur on 
a system and even when the employee 
makes errors in maintaining the 
minimum approach distance. To 
determine what this distance is for a 
specific voltage, OSHA must first 
determine the size of the air gap that 
must be present to prevent arc-over 
during the most severe overvoltage that 
can reasonably be expected to occur on 
the system. This gap is the electrical 
component of the minimum approach 
distance. To determine the minimum 
safe approach distance, OSHA must add 
extra distance to account for ergonomic 
considerations (that is, human error). 

The electrical component depends on 
five factors: 

(1) The maximum voltage, 
(2) The wave shape of this voltage, 
(3) The configuration of the 

‘‘electrodes’’ forming the end points of 
the gap, 

(4) The insulating medium in the gap, 
and 

(5) The atmospheric conditions. 
In existing § 1910.269, and in the 

proposal for this rulemaking, OSHA 
borrowed its approach for setting 
minimum approach distances from a 
consensus standard, namely the NESC. 
OSHA based the minimum approach 
distances in existing § 1910.269 on the 
1993 edition of the NESC. In this 
rulemaking, OSHA proposed to adopt 
slightly revised minimum approach 
distances for both § 1910.269 and 
subpart V; the revised minimum 
approach distances in the proposal were 
drawn from the updated, 2002 edition of 
the NESC. 

To develop the minimum approach 
distance tables for the 1993 standard, 
NESC Subcommittee 8 adopted the 
following principles: 

• ANSI/IEEE Std 516 was to be the 
electrical basis of the NESC Rules for 
approach distances for alternating- and 
direct-current voltages above 72.5 
kilovolts.181 Distances for lower voltages 
were to be based on ANSI/IEEE Std 4. 
The application of ANSI/IEEE Std 516 
included the formula used by that 
standard to derive electrical clearance 
distances. 

• Altitude correction factors were to 
be in accordance with ANSI/IEEE Std 
516. 

• The maximum design transient- 
overvoltage data to be used in the 

development of the basic approach 
distance tables were: 

• 3.0 per unit for voltages of 362 
kilovolts and less 

• 2.4 per unit for 500 to 550 kilovolts 
• 2.0 per unit for 765 to 800 kilovolts 
• All phase-to-phase values were to 

be calculated from the EPRI 
Transmission Line Reference Book for 
115 to 138 kilovolts. 

• An ergonomic-movement factor 
(inadvertent component) that accounted 
for errors in judging the approach 
distance was to be added to all basic 
electrical approach distances (electrical 
component) for all voltage ranges. A 
distance of 0.31 meters (1 foot) was to 
be added to all voltage ranges for the 
ergonomic component. An additional 
0.3 meters (1 foot) was to be added to 
voltage ranges below 72.6 kilovolts. 

• The voltage reduction allowance for 
controlled maximum transient 
overvoltage was to be such that the 
minimum allowable approach distance 
was not less than the approach distance 
specified for the highest voltage listed 
for the given range. 

• The transient overvoltage tables 
were to be applied only at voltage 
ranges inclusive of 72.6 to 800 kilovolts. 
All tables were to be established using 
the higher voltage of each separate 
voltage range. 

After publication of OSHA’s proposed 
rule in 2005, the IEEE technical 
committee responsible for revising 
Standard 516 identified what in its view 
was an error in calculating the 
minimum approach distances in the 
IEEE standard that potentially affected 
the validity of the minimum approach 
distances in the 2002 NESC and OSHA’s 
proposed rule. IEEE Std 516 was revised 
in 2009 to address the issue identified 
by the technical committee. (The error 
identified by the IEEE committee is 
discussed, at length, later in this section 
of the preamble.) In light of the IEEE 
revision process, OSHA twice reopened 
the record on subpart V, first in October 
2008 and again in September 2009, to 
solicit additional comments on 
minimum approach distances. (See 73 
FR 62942, Oct. 22, 2008; 74 FR 46958, 
Sept. 14, 2009.) The Agency requested 
information on whether there was an 
error in the method OSHA used to 
calculate the proposed minimum 
approach distances and on what basis 
OSHA should set minimum approach 
distances. A public hearing was held on 
these issues in October 2009. 

In response to the issues OSHA raised 
about the minimum approach distances, 
EEI, IBEW, and the NESC urged the 
Agency to delay issuing revised 
minimum approach distances until after 
IEEE approved the next update of the 

NESC in 2012.182 (See, for example, Exs. 
0545.1, 0551.1, 0552.1; Tr2. 40–41, 72– 
75, 151–154.) The commenters 
maintained that, in writing the 
respective standards, the NESC 
subcommittees give greater weight to 
the practical effects of its rules than 
does the IEEE subcommittee responsible 
for IEEE Std 516. The commenters also 
maintained that an OSHA standard 
setting minimum approach distances 
that turn out to be different from the 
distances in the 2012 NESC could cause 
confusion. 

The chair of Subcommittee 8 of the 
NESC, Mr. James Tomaseski, testified 
that the NESC serves as the authority on 
safety requirements for electric power 
systems, that (at the time of his 
testimony) the NESC had yet to act on 
the revised methodologies in IEEE Std 
516–2009 for calculating minimum 
approach distances, and that NESC 
Subcommittee 8 would transcribe the 
engineering information contained in 
the 2009 IEEE 516 standard into a user- 
friendly format (Tr2. 34–41).183 He 
stated: 

NESC’s Subcommittee 8 has the task of 
trying to make sense of and keep up with this 
evolving problem [of adopting adequate 
minimum approach distances]. Simply put, 
the IEEE 516 MAD Tables as they are 
published today in that [2009] guide are 
confusing. 

This takes us to the point what 
Subcommittee 8 recommends to OSHA for 
this Rule making. The agency should realize 
this is a difficult issue, not only for the 
Technical Subcommittee responsible for the 
different Codes, but most importantly for the 
users of the Rules. The MAD concept has 
been around for a long time. Even though 
new engineering principles continue to be 
developed, industry performance associated 
with these rules [has] to be considered. 

* * * * * 
When OSHA revise[s] this Rule, these 

changes are somewhat permanent. This rule 
will probably not be revised again for a long 
time. Subcommittee 8 wants to do their part 
to make sure the MAD [c]oncepts get fixed 
correctly this time. The NESC Subcommittee 
8 recommends that OSHA leave the record 
open until the time the Subcommittee has the 
opportunity to review public comments as to 
what MAD values should be in the NESC. 
[Tr2. 39–41] 

IBEW also maintained that the OSHA 
standard should be consistent with the 
2012 NESC (Tr2. 151–152). Testifying 
on behalf of IBEW, Mr. Donald Hartley 
stated: 
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The IBEW believes the responsibility for 
developing [minimum approach distances 
resides with] the NESC. Technical 
Subcommittee 8 on Work Rules, the body 
responsible for writing Part IV of the NESC 
where MAD Rules and Tables are located, 
should [set the rules] for OSHA to follow. 

The NESC is adopted by many states in the 
U.S. The U.S. [Rural] Electric Service 
requires member cooperatives to follow the 
NESC if they receive government loans. 
Many public power utilities, municipalities 
are not covered by OSHA. The NESC in these 
instances becomes the rule to follow. 

* * * * * 
The IBEW strongly recommends that 

OSHA keep this record open until 
Subcommittee 8 has the opportunity to 
review public comment on this issue and 
develop final Code Language on the MAD 
principles and Rules. [Id.] 

EEI argued that, if OSHA failed to 
follow NESC action on minimum 
approach distances, the final rule could 
differ from the 2012 NESC and create 
confusion for the electric utility 
industry (Ex. 0545.1). Mr. Stephen 
Yohay, counsel for EEI, described the 
potential for confusion over differing 
standards as follows: 

The other question you asked is whether 
[there is] confusion in the industry [resulting 
from the fact that there are currently 
differences between the minimum approach 
distances in the existing OSHA standards 
and the distances in the consensus 
standards], and I am going to answer this 
anecdotally based on my experience in 
representing employers in this industry. 

I have often, not often, but more than 
occasionally heard confusion expressed as to 
which standards are the applicable 
standards, whether they are the OSHA 
standards, whether they are the NESC 
standards. And as you heard Mr. Tomaseski 
say various companies adopt different 
[distances] for their own work practices. 

Now when you throw in the element of 
State plans, you further confuse the mix. So 
I think there is some confusion and I think 
you all heard him say here earlier, and I 
think we all agree it is time for there to be 
consistency. [Tr2. 102–103] 

EEI also pointed out that Section 
6(b)(8) of the OSH Act requires OSHA 
to explain deviations from national 
consensus standards (Ex. 0545.1). Mr. 
Charles Kelly testified to this point on 
behalf of EEI, as follows: 

Section 6(b)(8) of the Act expresses that 
OSHA standards should not deviate from 
National Consensus Standards without an 
adequate statement of reason. 

The NESC Committee may or may not 
adopt the precise distances stated in the IEEE 
documents. Therefore, if OSHA incorporates 
the IEEE distances in a final standard that is 
promulgated in the next year or so, OSHA 
[may] soon find its final standard at odds 
with even the newest version of the NESC. 

The NESC, however, is well recognized as 
the preeminent National Consensus Standard 

on clearance distances for electric utility 
work on high voltage lines and equipment. 
Such a result could only create confusion in 
the industry. [Tr2. 73] 

Mr. Kelly also maintained that the NESC 
gives greater weight to the practical 
application of its rules than does IEEE 
and that OSHA should adhere to its past 
practice of basing its rules for minimum 
approach distances on the NESC, 
testifying: 

[B]y virtue of the nature of its membership 
and the mission of its Subcommittee 8, we 
daresay with due respect to IEEE Committee 
516, that the NESC’s final standards on Work 
Rules tend to give more attention to the 
practical impact that its Rules will have in 
the workplace than do IEEE Technical 
Standards. 

[T]he 516 Standard is basically an 
engineering standard and built that way on 
the technical issues whereby the NESC 
Subcommittee 8 Standard; it deals with the 
Work Rules and Worker Protection more 
specifically. 

* * * * * 
The usual cycle, and as I mean the 

historical cycle that OSHA has followed, is 
that the IEEE 516 Standard develops its 
standard, ballots it and publishes the 
standard over a period of time. 

The NESC Subcommittee 8 reviews 516, 
develops their standard, tables, ballots, and 
publishes it in that order. Then OSHA 
usually comes in and reviews the 
documented proof by both groups, and 
incorporates the NESC document into its 
particular Rule. 

The above scenario reflects the past 
practices used by OSHA in its development 
of standards affecting electric power 
generation, transmission, and distribution 
work. [Tr2. 73–74] 

Although the Agency considered the 
commenters’ suggestion to hold the 
record for this rulemaking open until 
IEEE approved the 2012 NESC, OSHA 
concludes that it is unnecessary to 
reopen the record to consider the 2012 
NESC in this rulemaking. First, OSHA 
does not agree that adopting minimum 
approach distances that differ from the 
distances in the 2012 NESC will 
produce widespread confusion or lead 
to additional risk for employees in the 
electric power industry. As 
acknowledged by some of the 
rulemaking participants, the distances 
in existing § 1910.269 and Subpart V 
differed from the 2009 edition of the 
NESC. (See, for example, Tr2. 53, 102– 
103.) In fact, Mr. Tomaseski presented 
slides showing that there were many 
differences between the NESC, IEEE Std 
516, and the OSHA standards (Ex. 
0568). Rulemaking participants testified 
that they were not aware of any specific 
safety problems arising in the industry 
by virtue of these discrepancies. (See, 
for example, Tr2. 58, 102, 104). Also, 
counsel for EEI admitted that 

‘‘[e]mployers are at least following 
OSHA standards. . . . Some are 
exceeding the values that are in the 
OSHA standards and adopting more 
conservative standards’’ (Tr2. 104). In 
any event, evidence in the record 
indicates that consensus standards are 
constantly evolving (see for example, 
Tr2. 39–40, 142–143); therefore, if the 
Agency were to adopt the minimum 
approach distances from the 2012 
NESC, it is likely that there would be 
differences between the OSHA standard 
and subsequent editions of the NESC. 

OSHA does not believe there is merit 
to the commenters’ suggestion that the 
existence of State plan programs will be 
an additional source of confusion for 
employers. As noted in Section XI, 
State-Plan Requirements, later in this 
preamble, States with OSHA-approved 
occupational safety and health plans 
must adopt standards that are 
equivalent to, and at least as protective 
as, this final rule within 6 months of its 
promulgation. Thus, States with State 
plans will adopt provisions on 
minimum approach distances that are at 
least as protective as the provisions in 
this final standard. On a technical issue 
such as minimum approach distances, 
OSHA expects that most States with 
State plans will choose to incorporate 
the federal provision as promulgated in 
this final rule, although it is possible 
that one or more of these States will 
adopt more protective provisions. Even 
if some States do adopt more protective 
standards, OSHA does not believe that 
the resultant differences will result in 
any significant confusion for employers. 

Public electric utilities in States with 
State occupational safety and health 
plans, including plans that cover only 
State and local government employees, 
will be required to comply with the 
applicable State plan standards. Public 
electric utilities in other States are not 
covered by a State plan or by the 
Federal OSHA standard and may choose 
to adhere to the NESC. Private-sector 
electric utilities must comply with the 
Federal or State plan OSHA standards 
that cover their worksites. This scheme 
is well established, and OSHA does not 
believe that employers will have 
difficulty determining the applicable 
requirements. 

As noted earlier, IBEW suggested that 
a conflict between the OSHA and the 
2012 NESC minimum approach 
distances could be problematic for loan 
recipients in the United States 
Department of Agriculture’s (USDA) 
Rural Development Electric Programs 
because, according to the union, utilities 
receiving USDA loans must comply 
with the NESC as a condition of their 
loans (Tr2. 151). These USDA programs 
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184 Vaisman, R., Fonseca, J. R., Andrade, V. H. G., 
Almeida, M. A., Hattori, H. K., Melo, M. O. B. C., 
Teivelis, F., Fernandes, J. H. M., Silva, J. T. S., Dias, 
L. E. N., Esmeraldo, P. C. V., and Samico, R. A. M., 
‘‘Switching Impulse Strength of Compact 
Transmission Lines,’’ IEEE Transactions on Power 
Delivery, Vol. 8, No. 3, July 1993 (Ex. 0555). 

185 IEEE Std 516–2009 defines ‘‘flashover’’ as ‘‘[a] 
disruptive discharge through air around and over a 
surface of solid or liquid insulation, between parts 
at different potential or polarity, produced by 
application of voltage wherein the breakdown path 
becomes sufficiently ionized to maintain an electric 
arc’’ (Ex. 0532). That standard defines ‘‘sparkover’’ 
as ‘‘[a] disruptive discharge between preset 
electrodes in either a gaseous or a liquid dielectric’’ 
(id.). Thus, the more technically correct term for an 
electrical discharge across an air gap is ‘‘sparkover.’’ 
However, the term ‘‘flashover’’ has been used 
historically for either event, and this preamble uses 
these terms interchangeably. The critical flashover 
distance, V50 or V50%, is the distance that will 
flashover 50 percent of the time at a given voltage. 

186 American Electric Power commented that an 
a of 0.50 ‘‘provides more conservative results for 
V50% than a = 0.33’’ (Ex. 0550.1). This comment 
may be true, but it is irrelevant. For a given V50%, 
an a of 0.33 produces a more conservative (that is, 
greater) minimum approach distance, as is the case 
here. 

187 The quality of Figures 12 and 13 in the 
original Vaisman paper is poor, and it is difficult 
to accurately determine the distance (Ex. 0555). The 
figures included in American Electric Power’s and 
EEI’s exhibits, which apparently recreated Figure 13 
from the Vaisman paper, were of much better 
quality (Exs. 0550.1 and 0545.1). 

provide loans for electric services that 
meet certain standards, and IBEW is 
correct that the NESC is among the 
standards that these services must meet 
(7 CFR 1724.50). However, even if the 
loan programs require compliance with 
the minimum approach distances in the 
NESC, employers can meet both the 
OSHA and USDA loan-program 
requirements simply by adopting the 
more conservative (that is, larger) 
minimum approach distances. 
Therefore, differences between the 
minimum approach-distance provisions 
in this final rule and the minimum 
approach distances in the 2012 NESC 
should not be a problem for participants 
in the USDA programs. 

Second, the Agency does not believe 
that considering public input on the 
2012 NESC will result in a standard that 
is more protective than the final rule. 
The NESC minimum approach distances 
are based on the minimum approach 
distances in IEEE Std 516–2009, on 
which OSHA already solicited public 
comment and provided opportunity for 
additional input at a public hearing (74 
FR 46958). The 2012 NESC does not 
include any additional support for the 
IEEE minimum approach distances, 
which, as explained later in this section 
of the preamble, OSHA rejected. In 
addition, reopening the record for this 
rulemaking would further delay the 
final rule. Therefore, OSHA concludes 
that reopening the record to gather 
additional public comment on the 2012 
NESC minimum approach distances is 
unwarranted. 

Finally, in response to the 
commenters’ references to Section 
6(b)(8) of the OSH Act the Agency 
concludes that, with respect to 
minimum approach distances, this final 
rule ‘‘will better effectuate the purposes 
of [the] Act’’ than the 2012 edition of 
the NESC. (See the discussion under the 
heading OSHA’s requirements on 
minimum approach distances better 
effectuate the purpose of the OSH Act 
than the national consensus standard, 
later in this section of the preamble.) 

Some commenters maintained that 
the minimum approach distances in the 
2005 proposed rule, which were based 
on the 2002 NESC, were safe despite 
any technical errors potentially made in 
calculating those distances. (See, for 
example, Ex. 0545.1; Tr2. 79–82.) The 
commenters argued that industry 
experience establishes the safety of the 
existing minimum approach distances 
in § 1910.269. (See, for example, Exs. 
0545.1, 0551.1.) 

American Electric Power argued 
against adopting minimum approach 
distances different from the minimum 
approach differences in OSHA’s 

proposal, relying on calculations they 
made that were taken from a paper by 
Vaisman et al.184 (Ex. 0550.1). American 
Electric Power described this method as 
follows: 

The method is based on calculating V50% 
(critical flashover[185] voltage—CFO) and 
determining distances from the V50% value of 
conductor-to-conductor gap test data. The 
V50% is derived from the required VW 
(withstand voltage), using the line-to-line 
overvoltage factor, TL-L. The required 
distance for [minimum air insulation 
distance] and MAD is then taken from . . . 
Figure 13 in an IEEE paper by Vaisman 
[footnote omitted] et al., 1993, which 
represents conductor-to-conductor gap test 
data from five different laboratories. The test 
data is based on a = 0.50 (ratio between the 
negative impulse crest and the phase to 
phase voltage) which provides more 
conservative results for V50% than a = 0.33 
(Figure 12 of the aforementioned Vaisman 
paper). [Id.] 

American Electric Power calculated 
V50% to be 2421 kilovolts for an 800- 
kilovolt power line (id.). From Figure 13 
of the Vaisman paper, American Electric 
Power determined that the 
corresponding minimum air-insulation 
distance (the electrical component of 
the minimum approach distance) was 
6.52 meters (21.4 feet) and that the 
minimum approach distance (with the 
ergonomic component included as 
explained later in this section of the 
preamble) was 6.82 meters (22.4 feet). 
American Electric Power contrasted this 
with the corresponding 7.91-meter (26- 
foot) minimum approach distance 
proposed by OSHA and concluded that 
the proposed value was adequately 
protective (id.). (See, also, Ex. 0545.1, in 
which EEI makes a similar argument 
based on the Vaisman paper.) 

As explained in greater detail later in 
this section of the preamble, OSHA 
concludes that the proposed minimum 
approach distances do not provide 
adequate safety for employees. In 

addition, OSHA finds that there are two 
basic problems with American Electric 
Power’s comparison of the proposed 
800-kilovolt minimum approach 
distance and what it considers to be a 
safe approach distance. First, as is clear 
from the Vaisman paper (Ex. 0555), the 
distances in Figure 13 of that paper 
(which correspond to a = 0.50) are less 
conservative than the distances in 
Figure 12 of that paper (corresponding 
to a = 0.33).186 The air-insulation 
distance from Figure 12 appears to be 
about 7.8 meters (25.6 feet). Adding the 
0.31-meter (1-foot) ergonomic 
component yields a comparable 
minimum approach distance of 8.11 
meters (26.6 feet), which is clearly more 
protective than the 7.91-meter (26-foot) 
minimum approach distance proposed 
by OSHA in 2005.187 

Second, the testing that serves as the 
basis for Figures 12 and 13 of the 
Vaisman paper determined the 
switching impulse strength of two 
conductors in parallel (Ex. 0555). From 
the paper’s description of the test 
procedure, OSHA concludes that the 
testing did not account for different 
configurations that could be present 
during live-line work or for the presence 
of workers and the tools and equipment 
they would be using to perform this 
work. As explained later in this section 
of the preamble, different electrode 
configurations and the presence of 
workers and other conductive objects in 
the gap between them can reduce the 
electrical strength of the air gap 
substantially. Thus, although American 
Electric Power’s and EEI’s approach 
may validly estimate the strength of a 
power line while no work is being 
performed, OSHA concludes that this 
approach fails to represent employee 
exposure adequately. 

For reasons described later in this 
section of the preamble, the Agency 
concludes that there is a significant risk 
to employees from the minimum 
approach distances contained in 
existing § 1910.269 and Subpart V. In 
addition, OSHA concludes that it has 
enough information in the rulemaking 
record to set appropriate minimum 
approach-distance requirements. 

VerDate Mar<15>2010 23:17 Apr 10, 2014 Jkt 232001 PO 00000 Frm 00110 Fmt 4701 Sfmt 4700 E:\FR\FM\11APR2.SGM 11APR2m
st

oc
ks

til
l o

n 
D

S
K

4V
P

T
V

N
1P

R
O

D
 w

ith
 R

U
LE

S
2



20425 Federal Register / Vol. 79, No. 70 / Friday, April 11, 2014 / Rules and Regulations 

188 This calculation is comparable to the 
calculation of total braking distance for a motor 
vehicle. This distance equals the initial speed of the 
vehicle times the driver’s reaction time plus the 
stopping distance of the vehicle after the driver 
applies the brakes. 

189 At all voltages, the values for the ergonomic 
component of the minimum approach distance are 
the same in the 2012 NESC as they are in the 2007 
NESC. 

190 EEI did, however, object to what it mistakenly 
believed was a proposed increase in the ergonomic 
component over what was adopted in existing 
§ 1910.269 (Exs. 0227, 0501; Tr. 1056–1082). OSHA 
discusses these comments later in this section of the 
preamble. 

191 In the 1994 § 1910.269 rulemaking, OSHA 
adopted an ergonomic-movement factor based on 
English units of 1 foot or 2 feet, depending on 
voltage. It should be noted that, to three significant 
digits, 0.305 meters is 1.00 foot and 0.610 meters 
is 2.00 feet. In this final rule, OSHA used metric 
units and rounded 0.305 meters up to 0.31 meters. 

Consequently, the Agency decided that 
it is necessary and appropriate to 
include revised minimum approach- 
distance provisions in this final rule. 

The ergonomic component of MAD. 
The ergonomic-movement component of 
the minimum approach distance is a 
safety factor designed to ensure that the 
employee does not breach the electrical 
component of the minimum approach 
distance in case he or she errs in judging 
and maintaining the minimum approach 
distance. In developing the minimum 
approach distance tables for its 1993 
standard, the NESC subcommittee based 
the ergonomic-movement factor (the 
ergonomic component of MAD) on 
relevant data, including a typical arm’s 
reach of about 610 millimeters (2 feet) 
and a reaction time to a stimulus 
ranging from 0.2 to more than 1.0 
second (269-Ex. 8–19). As OSHA 
explained in the preamble to the 
proposal, the ergonomic-movement 
factor must be sufficient for the 
employee to be able to recognize a 
hazardous approach to an energized line 
and withdraw to a safe position so that 
he or she does not breach the air gap 
required for the electrical component of 
the minimum approach distance (70 FR 
34862). Thus, the ergonomic-movement 
distance should equal the response time 
multiplied by the average speed of an 
employee’s movement plus the stopping 
distance.188 The maximum reach (or 
range of movement) may place an upper 
bound on the ergonomic component. 
The NESC subcommittee developing the 
1993 standard used this information as 
a basis for selecting appropriate 
distances for two major voltage ranges: 
1.1 to 72.5 kilovolts and 72.6 kilovolts 
and more. 

For system voltages up to 72.5 
kilovolts, phase-to-phase, much of the 
work is performed using rubber gloves, 
and the employee is working within 
arm’s reach of energized parts. The 
ergonomic component of the minimum 
approach distance must account for this 
condition since the employee may not 
have time to react and position himself 
or herself out of danger. A distance of 
0.61 meters (2 feet) for the ergonomic 
component appears to meet this 
criterion and was, therefore, adopted by 
the NESC subcommittee developing the 
1993 standard. This ergonomic 
component remained the same in the 
2007 NESC, except that the standard 
applied it to voltages as low as 751 volts 

instead of 1100 volts (Ex. 0533).189 
OSHA used this value in existing 
§ 1910.269 for voltages of 1.1 to 72.5 
kilovolts and proposed to use it in 
Subpart V for voltages of 751 volts to 
72.5 kilovolts. There were no objections 
to this distance on the record.190 
Therefore, for voltages of 751 volts to 
72.5 kilovolts, the final rule adopts a 
0.61-meter (2-foot) ergonomic- 
movement component of the minimum 
approach distance, as proposed. 

As OSHA explained in the preamble 
to the proposed rule, the applicable 
work practices change for operations 
involving lines energized at voltages 
over 72.5 kilovolts (70 FR 34862; 269- 
Exs. 64, 65). Generally, live-line tools 
are employed to perform the work while 
equipment is energized. These tools 
hold the energized part at a fixed 
distance from the employee, ensuring 
that the minimum approach distance is 
maintained during the work operation. 
Even when live-line tools are not used, 
as during live-line barehand work, 
employees use work methods that more 
tightly control their movements than 
when they perform rubber glove work, 
and it is usually easier to plan how to 
keep employees from violating the 
minimum approach distance. For 
example, employees planning a job to 
replace spacers on a 500-kilovolt 
overhead power line can circumscribe 
an envelope (or bounds) of anticipated 
movement for the job and ensure that 
the working position they select keeps 
this envelope entirely outside the 
minimum approach distance. Thus, all 
the employees’ movements during the 
job can easily be kept within the 
envelope. Additionally, there is limited 
or no exposure to conductors at a 
potential different from the one on 
which work is being performed because 
the distance between conductors is 
much greater than the distance between 
conductors at lower voltages and higher 
voltage systems do not present the types 
of congestion that are found commonly 
on lower voltage systems. Consequently, 
a smaller ergonomic component is 
appropriate for higher voltages. The 
NESC subcommittee developing the 
1993 standard accepted a value of 0.31 
meters (1 foot) for this component. This 
ergonomic component also remained 
the same in the 2007 NESC (Ex. 0533). 

OSHA used this value in existing 
§ 1910.269 and proposed it in this 
rulemaking. There were no comments 
on this issue in this rulemaking, 
therefore, OSHA is adopting the 
proposed ergonomic-movement 
component of 0.31 meters (1 foot) for 
voltages over 72.5 kilovolts.191 

EEI misconstrued OSHA’s proposal as 
increasing the ergonomic-movement 
component in existing § 1910.269 by 
0.61 meters (2 feet), for a total 
ergonomic component of 1.22 meters (4 
feet) for voltages up to 72.5 kilovolts 
(Exs. 0227, 0392; Tr. 1056–1082). 
Testifying on behalf of EEI, Mr. Clayton 
Abernathy of OG&E Energy Corporation 
described how increasing the minimum 
approach distance by 0.61 meters would 
restrict some of the work performed by 
his company’s employees (Tr. 1056– 
1082). 

The ergonomic components of the 
minimum approach distances in 
OSHA’s proposal were the same as the 
ergonomic components used for the 
minimum approach distances in 
existing § 1910.269 for voltages over 
1,000 volts. The ergonomic component 
for voltages between 751 volts and 72.5 
kilovolts (the voltages addressed by 
EEI’s comments) is 0.61 meters. The 
ergonomic component of the proposed 
minimum approach distances for those 
voltages was not, contrary to EEI’s 
suggestion, greater than that value. It 
appears that EEI’s objections were 
aimed at two other proposed 
requirements: (1) Proposed 
§ 1926.960(c)(2)(ii), which provided 
that, when using rubber insulating 
gloves or rubber insulating gloves with 
sleeves for insulation against energized 
parts, employees put on and take off 
their rubber insulating gloves and 
sleeves when they are in positions from 
which they cannot reach into the 
minimum approach distance, and (2) 
proposed § 1926.960(d)(2), which 
provided that employees performing 
work near exposed parts energized at 
601 volts to 72.5 kilovolts either work 
from positions from which they cannot 
reach into the minimum approach 
distance or use specified protective 
measures or work methods. OSHA 
addresses EEI’s concerns with these 
proposed provisions later in this section 
of the preamble. 

Finally, OSHA addresses some 
confusion expressed by commenters 
during the rulemaking about whether 
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192 Note that the word ‘‘exposure’’ in the note 
relates to the maximum voltage that can appear 
across the insulation, and not to whether an 
energized part is ‘‘exposed.’’ The definition of 

‘‘exposed’’ in final § 1926.968 applies only to the 
use of that term in Subpart V. It does not apply to 
final § 1926.97. 

193 This letter is available on OSHA’s Web site at: 
http://www.osha.gov/pls/oshaweb/owadisp.show_
document?p_table=INTERPRETATIONS&p_
id=25133. 

the ergonomic component of the 
minimum approach distance should be 
used in determining whether a line 
worker is exposed to phase-to-phase or 
phase-to-ground voltage (Tr. 1060–1061, 
1076–1077). 

As noted earlier in this section of the 
preamble, under the summary and 
explanation for final § 1926.97(c)(2)(i) 
and Table E–4, the final rule permits 
insulating protective equipment to be 
rated for phase-to-ground voltage if 
‘‘[t]he electric equipment and devices 
are insulated . . . so that the multiphase 
exposure on a grounded wye circuit is 
removed’’ (Table E–4, Note 1).192 
Existing § 1910.137 and Table I–5 
contain the same provisions. OSHA 
policy with regard to whether there is 
multiphase exposure under existing 
§ 1910.137 is discussed in a September 

27, 2005, letter of interpretation to Mr. 
Edwin Hill, IBEW President.193 This 
letter explains how to determine 
whether multiphase exposure exists: 

Phase-to-phase exposure exists whenever it 
is foreseeable that an employee or the longest 
conductive object he or she may handle can 
simultaneously breach the electrical 
components of the MADs of live parts 
energized at different phase potentials, taking 
into account such factors as: The nature of 
the work being performed, the physical 
configuration and spacing of the conductors, 
the proximity of grounded objects or other 
circuit conductors, the method of approach 
to the conductors, the size of the employee, 
the tools and equipment being used, and the 
length of the conductive object. In addition, 
the employer must always consider 
mechanical loads and other conditions, such 
as wind and ice, that could cause a conductor 
to move or a support to fail. Notably, the 

determination of whether or not multiphase 
exposure exists is made without regard to 
insulation that may be covering the live part 
or the employee. This is because the 
exposure determination must be made prior 
to the selection of insulation in order to 
ensure that the insulation selected is 
adequate to protect employees from the 
electrical hazard. Moreover, it must be noted 
that phase-to-phase exposure involves not 
only the hazard of electric shock to the 
employee, but also arc flash and arc blast 
hazards from phase-to-phase contact of 
conductive objects, such as could occur if an 
employee dropped a conductive object onto 
or within the electrical components of the 
MADs of live parts energized at different 
phase potentials. [Figures] illustrating when 
phase-to-phase exposure exists can be found 
at the conclusion of this letter. . . . 

Figure 3 and Figure 4 are the figures 
from that letter: 
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194 It should be noted that the insulating values 
of two insulating materials in series are not additive 
(Exs. 0041, 0532; 269-Ex. 60). At least one layer of 
insulation must be rated for the maximum voltage 
for the exposure. 

The 0.61-meter ergonomic component 
of the minimum approach distance is 
labeled ‘‘2 feet’’ in these figures. As can 
be seen from the explanation and figures 
in the letter of interpretation, the 
ergonomic component of the minimum 
approach distance has no bearing on 
whether there is multiphase exposure. 
The rating required for the insulating 
protective equipment installed on the 
phase conductors depends on the 
electrical component of the minimum 
approach distance (which, in turn, 
depends on the voltage on the power 
line, as discussed later in this section of 
the preamble), the distance between the 
phase conductors, and the reach of the 
employee and any conductive object he 
or she may handle while working. As 
noted in the letter to Mr. Hill, when 
multiphase exposure exists, the 
insulating protective equipment used to 
remove multiphase exposure must be 
rated for the phase-to-phase voltage at a 
minimum.194 In addition, the preamble 
to the 1994 § 1910.269 rulemaking noted 
that ‘‘until the multiphase exposure has 
actually been removed, the phase-to- 
phase voltage remains the maximum use 
voltage’’ (59 FR 4328). After the 
insulating protective equipment 
covering the conductors not being 
worked on is in place, the rubber 
insulating gloves and sleeves need only 
be rated for the phase-to-ground voltage. 
This is current OSHA policy under 
existing §§ 1910.137 and 1910.269 and 

will continue to be the policy of the 
Agency under this final rule. 

The electrical component of MAD— 
general. The differences between the 
minimum approach distances under 
existing § 1910.269 and the minimum 
approach distances under this final rule 
are the result of changes in the way the 
Agency is calculating the electrical 
components of the minimum approach 
distances. As described previously, this 
final rule adopts the ergonomic 
components of the minimum approach 
distances used in existing § 1910.269. In 
addition, as explained later in this 
section of the preamble, the number of 
variables (such as elevation, maximum 
transient overvoltage, type of exposure, 
and type of insulating medium) 
involved in determining the appropriate 
minimum approach distance in any 
particular set of circumstances makes 
setting minimum approach distances 
exclusively by means of tables 
unmanageable. This approach would 
require one set of tables for each 
potential set of variables. Consequently, 
the final rule requires the employer to 
establish an appropriate minimum 
approach distance based on equations 
that OSHA is adopting in Table V–2. 
The final rule also contains a table, 
Table V–5, that specifies alternative 
minimum approach distances for work 
done at elevations not exceeding 900 
meters (3,000 feet) for system voltages of 
72.5 kilovolts and less. Finally, 
Appendix B to final subpart V contains 
tables of minimum approach distances, 
for varying maximum transient 
overvoltages for system voltages above 
72.5 kilovolts, that employers may use 

for work done at elevations not 
exceeding 900 meters. 

Some rulemaking participants 
questioned the need for any changes to 
the minimum approach distances in 
existing § 1910.269. (See, for example, 
Exs. 0227, 0545.1, 0551.1, 0552.1; Tr2. 
71.) For instance, Mr. Charles Kelly with 
EEI testified: 

[U]nder Sections 3(8) and 6(b) of the 
Occupational Safety and Health Act, as long 
interpreted by the Supreme Court, OSHA [is] 
required to show that the change[s] in the 
clearance distances are, as a matter of 
substantial evidence, reasonably necessary to 
protect employees, and that they would 
reduce or eliminate a significant risk for 
employees. 

As several people have stated previous to 
our testimony, we are not aware that the 
existing MAD distances, even though they 
may have been mathematically incorrect for 
decades, have shown to be unsafe in that 
they have contributed to accidents or placed 
employees at substantial risk of harm. We 
doubt seriously that a desire to make a 
technical mathematical correction is enough 
to satisfy this requirement. [Tr2. 71–72] 

IBEW also maintained that the 
minimum approach distances in 
existing § 1910.269 are adequate: 

It is important to look at how the use [of] 
MAD values, regardless of the origin and year 
of publication, have protected workers 
performing tasks in the vicinity of energized 
power lines. The IBEW regularly reviews 
accidents occurring in the electric utility 
industry. We cannot remember a single 
accident caused by inadequate MAD values. 
OSHA 1910.269 MAD values have proven to 
protect workers as they were intended to do. 
The obvious question then is why change 
successful MAD values? Based on industry 
performance, we do not see why changes are 
necessary. [Ex. 0551.1] 
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195 See, for example, the five accidents described 
at http://www.osha.gov/pls/imis/
accidentsearch.accident_detail?id=908012&id=
170220602&id=564740&id=
14496384&id=14418321. 

196 See, for example, the three accidents described 
at http://www.osha.gov/pls/imis/
accidentsearch.accident_detail?id=200000453&id=
201350485&id=596304. 

197 The probability of sparkover at the withstand 
voltage is 0.14 percent or 1.4 in 1,000. 

198 MAID is the minimum air-insulation distance. 
199 MTID is the minimum tool-insulation 

distance. 

As OSHA explained in Section II.D, 
Significant Risk and Reduction in Risk, 
earlier in this preamble, the Agency 
need not make hazard-specific or 
provision-specific risk findings. In any 
event, the Agency concludes that the 
electric-shock hazards faced by 
employees performing electric power 
generation, transmission, and 
distribution work are serious and 
significant and that the changes to the 
minimum approach-distance provisions 
in this final rule are reasonably 
necessary and appropriate to reduce a 
significant risk to employees. 

OSHA finds that employees are being 
injured by the dielectric failure of air 
(that is, sparkover) between them (or a 
conductive object they are handling) 
and conductive objects at a different 
potential. It is widely recognized that 
electric current can arc over distances 
and that it is necessary only to come too 
close to, rather than contact, an 
energized object to sustain an electric 
shock. In fact, some of the accidents in 
the record occurred when an employee 
brought a conductive object or himself 
or herself too close to an energized part 
and electric current arced to the object 
or employee (Exs. 0002,195 0003 196). 

The Agency does not believe that it is 
necessary to show that the specific 
minimum approach distances in the 
existing standards have led to accidents. 
Instead, it is only necessary to show that 
the probability of sparkover at the 
worksite, given the existing minimum 
approach distances, is significant. The 
sparkover voltage between two objects 
at different potentials is recognized as 
following a normal distribution (Ex. 
0532). The withstand voltage for an air 
gap between two objects at different 
potentials is three standard deviations 
below the statistical mean sparkover 
voltage. This represents approximately a 
1 in 1,000 probability that the air gap 
will fail dielectrically and spark over.197 
The withstand distance is the distance 
between two objects corresponding to a 
given withstand voltage. (In other 
words, the withstand distance is the 
shortest distance between two objects 
that will spark over at a given voltage 
approximately one time in 1,000.) 
Consensus standards have based the 
electrical component of the minimum 
approach distance on the withstand 

distance corresponding to the maximum 
voltage that can occur at the worksite. 
(See, for example, Exs. 0076, 0077, 
0532, 0533.) When the electrical 
component of the minimum approach 
distance is less than the withstand 
distance for the maximum voltage at the 
worksite, the probability of sparkover is 
greater than 1 in 1,000. OSHA, 
therefore, concludes that employees are 
at significant risk of injury whenever the 
electrical component of the minimum 
approach distance is less than the 
withstand distance for the maximum 
voltage that can occur at the worksite. 
As explained in detail later in this 
section of the preamble, several of the 
minimum approach distances contained 
in the existing OSHA standards and in 
the proposed rule represent a significant 
risk of injury under this criterion. 

The electrical component of MAD— 
tools and conductive objects in the air 
gap. The methodology used to develop 
the proposed minimum approach 
distances, which were based on the 
2002 NESC, did not account for tools in 
the air gap. As noted in the 2009 
reopening notice, the presence of an 
insulated tool in the air gap reduces the 
air gap’s dielectric strength (74 FR 
46961). IEEE Std 516–2009 (Ex. 0532) 
generally provides two values for the 
electrical component of the minimum 
approach distance: One in air (called 
MAID 198) and one with a tool in the air 
gap (called MTID 199). However, that 
consensus standard does not provide 
minimum tool-insulation distances for 
either: (1) Any exposures (phase-to- 
ground or phase-to-phase) at voltages of 
72.5 kilovolts or less or (2) phase-to- 
phase exposures at voltages of more 
than 72.5 kilovolts. In the 2009 
reopening notice, the Agency requested 
comments on whether any of the 
minimum approach distances in the 
final rule should be based on minimum 
tool-insulation distances rather than 
minimum air-insulation distances. A 
similar question was raised in the 2008 
reopening notice. 

Scenario 1—exposures at 72.5 
kilovolts and less. Rulemaking 
participants generally opposed basing 
minimum approach distances for 
voltages of 72.5 kilovolts and less on 
minimum tool distances. (See, for 
example, Exs. 0543.1, 0545.1, 0548.1, 
0550.1; Tr2. 88.) For instance, Pike 
Electric commented, ‘‘Pike utilizes 
proper rubber protective cover-up at 
. . . voltages [of 72.5 kilovolts and 
lower]. This technique would eliminate 
the hazard of employee exposure to 

energized lines and equipment, so there 
is no need to utilize a MAD approach 
using tool insulation distances’’ (Ex. 
0543.1). EEI and Southern Company 
argued that only one set of minimum 
approach distances is necessary for 
work on systems operating at voltages of 
72.5 kilovolts and less because, based 
on IEEE Std 516–2009, minimum tool 
distances and minimum air distances 
are the same at those voltages (Exs. 
0545.1, 0548.1). American Electric 
Power maintained that, for voltages at or 
less than 72.5 kilovolts, MAD has not 
been based on minimum tool distances 
in the past, so doing so now could 
potentially confuse workers (Ex. 
0550.1). 

IEEE Std 516–2009 defines MTID as 
‘‘the required undisturbed air insulation 
distance that is needed to prevent a tool 
flashover at the worksite during a 
system event that results in the 
maximum anticipated TOV’’ (Ex. 0532). 
Although the specified minimum tool 
distances in IEEE Std 516–2009 are the 
same as the corresponding minimum 
air-insulation distances for voltages of 
72.5 kilovolts and less, the consensus 
standard includes the following 
disclaimer in Section 4.5.2.1: ‘‘The 
MTID for ac and dc line-to-line voltages 
at and below 72.5 kV has not been 
determined. Industry practices normally 
use an MTID that is the same as or 
greater than the MAID’’ (id.; emphasis 
added). Thus, IEEE Std 516–2009 does 
not indicate that the minimum air- and 
tool-insulation distances are the same, 
nor does it contain tables with 
minimum tool-insulation distances for 
voltages of 72.5 kilovolts and less. 
According to IEEE Std 516–2009, 
electrical testing at higher voltages 
indicates that the dielectric strength of 
an air gap is lower when an insulating 
tool is present across the gap or when 
a conductive object is present within the 
gap (id.). OSHA concludes that 
minimum approach distances for 
voltages of 72.5 kilovolts and less 
should be conservative enough so that 
the gap will withstand the electric 
potential across it even if a tool bridges 
the gap or a conductive object is present 
within it. As explained later in this 
section of the preamble, the final rule 
specifies minimum approach distances 
that meet this criterion. Because the 
final rule does not adopt separate 
minimum approach distances for 
exposures with and without tools at 
72.5 kilovolts and less, the concerns 
about confusion at these voltages are 
unfounded. 

Scenario 2—phase-to-ground 
exposures at more than 72.5 kilovolts. 
Some commenters maintained that the 
final rule should follow the practice of 
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200 OSHA is unsure what EEI meant by ‘‘safety 
event,’’ but assumes that it means accident or near 
miss. 

201 As noted later in this section of the preamble, 
the 2012 NESC distances are identical to 
corresponding minimum approach distances in 
IEEE Std 516–2009. 

202 The equation included a factor, C2, equal to 
‘‘1.1, composed of 1.06 for live-line tool-to-air 
withstand distance ratio plus intangibles’’ (Ex. 
0556). 

the 2007 NESC and base minimum 
approach distances for phase-to-ground 
exposures at voltages of 72.6 kilovolts 
and higher on the minimum tool 
distance. (See, for example, Exs. 0519, 
0521, 0528, 0543.1.) For instance, Mr. 
Brian Erga with ESCI commented: 

The MAD for voltages above 72.6 kV 
should be based on the minimum tool 
distance as published in the 2007 NESC. Live 
line work is conducted with tools, workers 
and equipment within the electrical field of 
energized lines and equipment[,] and the 
minimum tool distance is correct information 
to be provided to the industry. [Ex. 0521] 

Others suggested that the final rule 
include two sets of minimum approach 
distances for phase-to-ground exposures 
at voltages exceeding 72.5 kilovolts: One 
each for work performed with and 
without tools in the air gap. (See, for 
example, Exs. 0545.1, 0548.1, 0575.1; 
Tr2. 88.) For instance, Mr. Charles Shaw 
with Southern Company commented: 

In the proposed rule, OSHA is using 
minimum air insulation distances when a 
line worker is using a tool in the air gap. 
Allowing the minimum air insulation 
distance plus an inadvertent movement 
factor to be used as the live-line tool distance 
is an incorrect interpretation of the science 
behind the IEEE method. At a minimum, the 
note in the [Subpart] V and [§ 1910.269] 
tables that states that the referenced distances 
are for ‘‘live-line tool distances’’ should be 
removed since they are not. 

However, we recommend that OSHA 
include two sets of minimum approach 
distances for phase to ground work on 
voltages above 72.5 kV, one for work 
performed without tools in the air-gap and 
one for work performed with tools in the air 
gap. These distances should be based on 
MAID and MTID respectively using the 
method shown in IEEE 516–2009. [Ex. 
0548.1] 

Some commenters suggested that 
separate sets of air and tool minimum 
approach distances might be necessary 
for phase-to-ground exposures above 
72.5 kilovolts because basing minimum 
approach distances solely on minimum 
tool distances could prevent employees 
from performing activities such as 
climbing and inspection with lines or 
equipment energized. (See, for example, 
Ex. 0549.1, 0573.1; Tr2. 54–55.) 

EEI submitted evidence that 
approximately 23 percent of the 
insulators installed on transmission 
systems, and 25 percent of insulators 
installed on systems operating at 345 
kilovolts and more, would be too short 
to accommodate the IEEE standard’s 
minimum approach distances for tools 
(Ex. 0575.1). EEI noted that ‘‘there have 
been no reported safety events or 
flashovers with the current insulator 

lengths’’ 200 and maintained that using 
MAD for tools would force employers to 
perform routine inspections under 
deenergized conditions (id.). 

Minimum approach distances in the 
2007 NESC and IEEE Std 516–2009 are 
generally based on a substantial body of 
electrical tests run on air gaps with and 
without objects in them (Ex. 0532; Tr2. 
38).201 A 1968 IEEE Committee Report 
entitled ‘‘Recommendations for Safety 
in Live Line Maintenance,’’ and a 1973 
IEEE Committee Report entitled ‘‘Live- 
Line Maintenance Methods,’’ presented 
a formula, based on that testing, for 
calculating minimum safe distances for 
energized power line work (Exs. 0556, 
0558). This formula, which is given later 
in this section of the preamble, 
generally provides for a 10-percent 
increase in distance to account for the 
presence of tools across the air gap. 202 

IEEE Std 516–2009, in Section 4.7.9.2, 
recognizes the effect that a large floating 
object has on minimum approach 
distances: 

When a large floating object, not at ground 
or the conductor potential, is in the air gap, 
additional compensation may be needed to 
provide for the size and location of the 
floating object in the air gap. [Ex. 0532] 

IEEE Std 516–2009 accounts for this 
effect by reducing the withstand voltage 
by 10 percent for phase-to-phase 
exposures on systems operating at more 
than 72.5 kilovolts (id.). This approach 
effectively increases the minimum 
approach distance by at least 10 percent. 
Although IEEE Std 516–2009 applies a 
floating-object correction factor only to 
phase-to-phase exposures, the effect (as 
noted in the quoted passage) also 
applies to phase-to-ground exposures. 

In light of the comments received and 
the other information in the record, 
OSHA concludes that, for phase-to- 
ground exposures at voltages of more 
than 72.5 kilovolts, basing minimum 
approach distances on minimum air- 
insulation distances will not provide 
sufficient protection for employees 
when insulated tools or large 
conductive objects are in the air gap. 
Minimum air-insulation distances are 
based on testing air gaps with only air 
between the electrodes, which does not 
account adequately for the presence of 
tools (Ex. 0532). Therefore, the 

provisions adopted in the final rule 
ensure that minimum air-insulation 
distances are applied only when air 
alone serves as the insulating medium 
protecting the worker. For phase-to- 
ground exposures at voltages of more 
than 72.5 kilovolts, Table V–2 requires 
employers to establish minimum 
approach distances that are based on the 
minimum air-insulation distance ‘‘for 
phase-to-ground exposures that the 
employer can demonstrate consist only 
of air across the approach distance.’’ 
Otherwise, the minimum approach 
distances for these exposures must be 
based on the minimum tool-insulation 
distance. 

Scenario 3—phase-to-phase 
exposures at more than 72.5 kilovolts. 
The third and final scenario the Agency 
has to address is the presence of tools 
or other insulation across a phase-to- 
phase air gap at voltages of more than 
72.5 kilovolts. Rulemaking participants 
maintained that, for voltages of more 
than 72.5 kilovolts, minimum approach 
distances based on minimum tool- 
insulation distances are unnecessary 
because the phase-to-phase air gap is 
rarely, if ever, bridged by an insulated 
tool. (See, for example, Exs. 0545.1, 
0548.1, 0550.1, 0551.1; Tr2. 89, 157). 
For instance, Dr. Randy Horton, 
testifying on behalf of EEI, stated: 

[EEI is] unaware of any live-line working 
scenario situations above 72.5 kV where the 
phase-to-phase air gap is bridged by live-line 
tool. Most work practices are developed to 
work on only one phase at a time per 
structure, phase to ground. [Tr2. 89] 

Thus, the rulemaking record indicates 
that, for voltages over 72.5 kilovolts, 
tools or other objects infrequently, if 
ever, bridge the gap between two 
phases. Considering how rare the 
practice of spanning the air gap is, 
OSHA decided against adopting 
generally applicable minimum approach 
distances that account for tools in the 
gap for phase-to-phase exposures at 
these voltages. However, there is still a 
need to account for conductive bodies 
in the air gap in the limited 
circumstances in which they are 
present, for example, when an employee 
is moving between phases in an aerial 
lift. Therefore, OSHA is including 
provisions in the final rule ensuring that 
the phase-to-phase minimum approach 
distance for voltages over 72.5 kilovolts 
takes account of any objects that will be 
present in the air gap. Table V–2 
requires the employer to establish 
minimum approach distances that are 
based on the minimum air-insulation 
distance as long as ‘‘the employer can 
demonstrate that no insulated tool spans 
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203 Two variables in the equation for minimum 
approach distances account for tools or large 
conductive bodies in the air gap. The variable C is 
0.01 for exposures that the employer can 
demonstrate are with air only between the 
employee and the energized part if the employee is 
at ground potential or between the employee and 
ground if the employee is at the potential of the 
energized part, or 0.011 otherwise. Because it is rare 
that tools or large conductive bodies are in the air 
gap between phases, employers should not have 
difficulty making this demonstration for phase-to- 
phase exposures. The second variable, the 
saturation factor, a, is calculated differently when 
an insulated tool spans the gap or a large 
conductive object is in the gap. For phase-to-phase 
exposures, the final rule requires this factor 
generally to be based on air only in the gap. 

204 Table R–7 and Table R–8 in existing 
§ 1910.269 and Table V–1 and Table V–2 in existing 
subpart V list the upper bound of this voltage range 
as 552 kilovolts. Table R–6 in existing § 1910.269 
lists the upper bound of this voltage range as 550 
kilovolts, which is the correct value (Ex. 0532). The 
final rule uses 550 kilovolts as the upper bound of 
this voltage range. 

205 Table 441–2 of the 2007 NESC contains 
minimum approach distances with maximum 
transient overvoltages higher than the industry- 
accepted values, though the higher values do not 
apply when certain conditions are met (Ex. 0533). 
Section 4.7.4.3 of IEEE Std 516–2009 lists the 
industry-accepted values for maximum transient 
overvoltages. However, it also states that, if certain 
assumptions about the operation of the system are 
not met, ‘‘the values listed in the table may not be 
valid, and an engineering evaluation should be 
performed to determine [the maximum per-unit 
transient overvoltage]’’ (Ex. 0532). 

the gap and that no large conductive 
object is in the gap.’’203 

The electrical component of MAD— 
maximum transient overvoltages. 
Existing § 1910.269 and OSHA’s 2005 
proposal specified maximum transient 
overvoltages of 3.0 per unit for voltages 
up to 362 kilovolts, 2.4 per unit for 
voltages in the 550-kilovolt range (500 
to 550 kilovolts, nominal204), and 2.0 
per unit for voltages in the 800-kilovolt 
range (765 to 800 kilovolts, nominal). 
These are known as ‘‘industry-accepted 
values’’ of maximum per-unit 
overvoltage (Ex. 0532). The IEEE 
committee and the electric utility 
industry, as evidenced by the 1993 
through 2002 NESC and pre-2003 
editions of IEEE Std 516, believed that 
these were the highest transient 
overvoltages possible. However, the 
2007 NESC and IEEE Std 516–2009 
recognize that even higher maximum 
per-unit transient overvoltages can exist 
(Exs. 0532, 0533).205 Therefore, OSHA 
requested comments on how, if at all, 
the final rule should address the 
possibility of higher maximum transient 
overvoltages. 

No rulemaking participants disputed 
that overvoltages beyond those 
accounted for in the proposed standard 
were possible. Pike Electric 
recommended that minimum approach 
distances be calculated for the highest 
possible transient overvoltage (Ex. 

0543.1). IBEW suggested that, if the 
higher per-unit overvoltage factors are 
included, specific instructions for using 
those higher factors also should be 
included in the final rule (Ex. 0551.1; 
Tr2. 158). 

Electric utility representatives argued 
that, even though higher overvoltages 
are possible, their industry does not 
widely recognize that higher 
overvoltages exist. (See, for example, 
Exs. 0545.1, 0548.1, 0549.1, 0550.1; Tr2. 
90–93.) These rulemaking participants 
urged OSHA to base the final standard 
on the existing industry-accepted values 
upon which the proposal was based 
(id.). For example, Southern Company 
stated, ‘‘Although IEEE 516–2003 and 
IEEE 516–2009 recognize the possibility 
of higher surge values, the concept that 
such surges exist is not widely accepted 
in the Industry’’ (Ex. 0548.1). 

Dr. Randy Horton, testifying on behalf 
of EEI, explained this position as 
follows: 

Over the years, none of the field-measured 
over-voltages on actual operating systems has 
produced results which exceed the industry 
accepted T values (transient overvoltage 
values). The documentation of these 
measurements and of numerous simulations, 
encompassing all current transmission 
operating voltages, and the results have 
consistently supported the accepted T values. 
[Tr2. 90] 

However, Dr. Horton acknowledged 
that one utility (Bonneville Power 
Administration, or BPA) measured 
overvoltages above 3.0 per unit on one 
of its 230-kilovolt circuits (id.). As he 
noted, BPA tested that circuit in 
response to sparkovers on rod gaps 
placed on the circuit to protect it from 
lightning strikes (Tr2. 90–91). Dr. 
Horton argued that the measured 
overvoltages on that circuit were 
unrealistic because: (1) The gaps on the 
circuit flashed over at overvoltages less 
than 3.0 per unit during testing; (2) the 
circuit breaker characteristics and 
performance, including pole-closing 
spans and breaker current, were 
unrealistic; and (3) monitoring 
inaccuracies could have occurred, 
leading to measurements that were too 
high. (See, for example, Exs. 0546.1, 
0575.1; Tr2. 90–92.) EEI recommended 
adhering to the industry-accepted 
overvoltage values. However, it noted 
that, if OSHA elected to account for the 
values of maximum per-unit overvoltage 
from the BPA measurements, the final 
rule should just include a footnote 
similar to that contained in IEEE Std 
516–2009, noting: ‘‘At 242 kV, it is 
assumed that automatic instantaneous 
reclosing is disabled. If not, the values 
shown in the table may not be valid, 
and an engineering evaluation should be 

performed to determine ‘T’ ’’ (Ex. 
0545.1; Tr2. 93). 

In its posthearing submission, EEI 
offered evidence suggesting that the 
industry-accepted values of maximum 
per-unit transient overvoltage are 
reasonable (Ex. 0575.1). In this 
submission, EEI reported results of 
testing on several other systems of 
varying voltages, none of which 
exceeded the industry-accepted values. 
EEI explained: 

The field tests were conducted for 
energization, reclosings and with or without 
shunt reactors. Attempts were made to obtain 
the worst possible overvoltages during the 
field tests. For all cases, listed above, the 
expected overvoltages, now, would be lower 
since the system has matured and at each 
bus, the source strength has increased 
considerably. . . . 

The IEEE Transactions Papers on the 
aforementioned information are provided 
below. Additional IEEE Transactions Papers 
references are attached for switching 
overvoltage field tests on system voltage 
levels of 220 kV, 345 kV and 500 kV by 
various power companies, including 
American Electric Power. All papers show 
that: 

• Without breaker closing resistors, the 
maximum switching overvoltages do not 
exceed 3.0 pu. 

• With closing resistor, the maximum 
switching overvoltages are near 2.0 pu. And, 
with control closings the maximum 
switching overvoltages do not exceed 1.6 pu. 

• Calculated overvoltages are generally 
much higher than those by the field 
measured values . . . [Id.] 

EEI also pointed to an excerpt from 
International Electrotechnical 
Commission (IEC) Standard 61472 as 
evidence that higher maximum transient 
overvoltages are possible, but unlikely 
(id.). This IEC excerpt reads as follows: 

B.2.2 Overvoltages under abnormal 
conditions. 

Among the possible abnormal conditions 
which can lead to very high overvoltages, 
restrikes between the contacts of circuit 
breakers during opening is considered, and 
in particular the following conditions may be 
of concern: 

–single or three-phase opening of no load 
lines; 

–three-phase clearing of line-to-earth fault. 
Such abnormal behaviour may lead to 

overvoltage amplitudes of the same order or 
even higher than those under three-phase 
reclosing. 

However, the restrike probability of circuit 
breakers is normally low, and is very low for 
the modern circuit breaker. So the low 
probability of these events is not such as to 
influence the probability distribution of the 
family considered (opening or fault clearing) 
and thus the relevant Ue2 value. [Id.] 

OSHA understands that the 
information in the record pertaining to 
maximum transient overvoltages applies 
basically to voltages over 72.5 kilovolts. 
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206 The measured overvoltages on the phases with 
gap sparkovers were under 3.0 per unit, but the 
measured overvoltages on the phases without gap 
sparkovers during the same tests exceeded 3.0 per 
unit. For example, during test 5–25, the overvoltage 
on the phase with the gap sparkover was 2.83 per 
unit, and the overvoltage on one of the other two 
phases was 3.30 per unit. 

207 The circuit-breaker pole-closing span is the 
maximum closing time difference between the 
phases. 

IEEE Std 516–2009 does not include 
separate overvoltage factors for voltages 
of 72.5 kilovolts and less (Ex. 0532). For 
voltages of 72.5 kilovolts and less, IEEE 
Std 516–2009 relies on a maximum 
transient overvoltage of 3.0 per unit and 
does not recognize the possibility of 
higher values. Section 4.8.1d of IEEE 
Std 516–2009 states, ‘‘Shunt-connected 
devices, such as transformers, and 
reactors will tend to reduce the trapped 
charge on the line and, therefore, limit 
the overvoltages due to reenergization’’ 
(id.). Such shunt-connected devices are 
not only pervasive on systems of 72.5 
kilovolts and less, but are a necessary 
part of the distribution systems that 
form the overwhelmingly predominant 
portion of these systems (see, for 
example, 269-Ex. 8–13). Even for the 45- 
and 69-kilovolt systems that are 
sometimes used in transmission 
circuits, there is no evidence in the 
record that maximum transient 
overvoltages exceed 3.0 per unit. 
Consequently, the final rule adheres to 
a maximum transient overvoltage of 3.0 
per unit for systems with a nominal 
phase-to-phase voltage of 72.5 kilovolts 
or less. OSHA calculated the values in 
Table V–3, which are the electrical 
components of the minimum approach 
distances, using a maximum transient 
overvoltage of 3.0 per unit. 

For voltages of more than 72.5 
kilovolts, no rulemaking participant 
disputed the fact that maximum 
transient overvoltages based on 
engineering calculations can exceed 
those on which the proposed rule was 
based. (See, for example, Exs. 0532, 
0575.1.) It also is clear that maximum 
transient overvoltages exceeding 
industry-accepted values are possible as 
IEEE Std 516–2009, IEC Standard 61472, 
and the BPA report show. (id.) The 
evidence in the record indicates that 
most systems do not, however, exceed 
the industry-accepted values on which 
the proposal was based. (See, for 
example, Exs. 0545.1, 0549.1, 0575.1; 
Tr2. 90–93.) This is the major argument 
relied on by the commenters that urged 
OSHA to base the final rule on industry- 
accepted values of maximum transient 
overvoltage (id.). 

The Agency considered all of the 
comments and record evidence on this 
issue and concluded that the arguments 
against relying on BPA’s report are not 
strong enough to justify ignoring it for 
purposes of this final rule. First, EEI 
argued that, in the BPA scenario, during 
testing the gaps on the circuit flashed 
over at overvoltages less than 3.0 per 
unit (see, for example, Tr2. 91). The 
magnitude of the overvoltage during 
these gap sparkovers is irrelevant. In 
one series of tests, the measured 

overvoltages for two of the tests in 
which three gaps arced over were lass 
than 3.0 per unit. However, measured 
overvoltages on at least one phase 
exceeded 3.0 per unit during 10 of the 
tests, including both tests involving 
sparkovers.206 For this circuit, the 
testing found overvoltages as high as 3.3 
per unit. The BPA report explained: 

Rod gap flashovers occurred . . . during 
the last two tests of [one test series]. . . . 
[S]ignificantly higher overvoltages were 
measured on [the] phases [with flashovers] 
during other tests in the series, but the gaps 
did not flash over. This demonstrates the 
highly statistical nature of . . . gap flashover 
. . . . [Ex. 0575.1] 

Thus, that the measured overvoltages for 
the sparkovers were less than 3.0 per 
unit has no bearing on whether 
overvoltages exceeding 3.0 per unit are 
possible. 

Second, EEI’s argument that the 
circuit breaker characteristics were 
unrealistic are unpersuasive. EEI argued 
that, because ‘‘[t]he field tests were 
conducted with individual phase 
breaker pole control,’’ the pole-closing 
span 207 was exceedingly large and 
unrealistic (id.). Although BPA 
controlled the opening and closing of 
the circuit breakers during testing to 
‘‘measure overvoltage levels that can 
occur on a long transmission line during 
high speed reclosing,’’ there is no 
indication in the BPA report that it 
varied the closing spans for the 
individual poles on the circuit breakers 
(id.). The report states: 

[The relevant test series] involved three- 
phase reclosing into trapped charge on the 
Big Eddy-Chemewa 230-kV line. Breaker 
opening was controlled and synchronized to 
generate the same polarity and magnitude 
trapped charge on each phase for each test 
shot. Testing began by switching from the Big 
Eddy end, varying the closing time of the 
breaker uniformly over a complete 60 Hz 
cycle by increments of 18 electrical degrees 
(1⁄20 cycle). After these 20 tests, 4 additional 
tests were performed in an attempt to 
generate a maximum possible overvoltage. 
This same procedure was then repeated from 
the Chemewa end of the line. [Id.] 

Thus, it appears that BPA took measures 
to synchronize the switching of the 
poles in each circuit breaker. The report 
mentioned that the circuit breaker at the 
Big Eddy end was ‘‘constructed with 

each phase in its own tank’’ (id.). The 
pole-closing span for this circuit breaker 
was 3.7 milliseconds. The circuit 
breaker at Chemewa was ‘‘constructed 
with all three contacts in a single tank’’ 
(id.). The pole-closing span for this 
circuit breaker was 0.24 milliseconds, 
significantly shorter than the pole- 
closing span for the Big Eddy circuit 
breaker. Measured overvoltages 
exceeded 3.0 per unit during tests with 
switching performed at both locations. 
Thus, OSHA concludes that pole- 
closing spans did not contribute to 
measured overvoltages exceeding 3.0 
per unit during BPA testing. BPA did 
not indicate that the pole-closing span 
for either circuit breaker was unusual, 
and EEI did not submit any evidence 
that would demonstrate that circuit 
breakers of any type of construction 
generally have shorter pole-closing 
spans. Consequently, the Agency 
concludes that, even if the pole-closing 
span did contribute to the measured 
overvoltages in BPA’s testing, circuit 
breakers in other installations could 
have similarly long pole-closing spans 
with correspondingly high maximum 
transient overvoltages. 

Furthermore, although the difference 
in time taken for each pole to close 
might affect the phase-to-phase 
overvoltage, that value was not 
measured during the BPA tests. Because 
pole-closing spans only affect the offset 
between phases and should have no 
substantial effect on the behavior of the 
transient voltage on a single phase, long 
pole-closing spans should have little 
effect on phase-to-ground overvoltages 
(that is, the overvoltage on a single 
phase). As explained later, the report 
clearly states that the main cause of the 
unexpectedly high maximum transient 
overvoltages was ‘‘prestrike.’’ OSHA, 
therefore, concludes that prestrike, not 
pole-closing spans, were the primary 
cause of the high maximum transient 
overvoltages. 

EEI, through Dr. Horton, also 
expressed concern about the 
performance of the circuit breakers in 
the BPA report, because the circuit 
breaker current showed evidence of 
prestrikes (Tr2. 91). Restrike and 
prestrike may occur during the opening 
of circuit breakers. The current and 
voltage across the contacts of a circuit 
breaker vary with time. When the 
contacts are closed, the voltage across 
them is very close to zero, and the 
current oscillates at 60 cycles per 
second. When the contacts are open, the 
voltage oscillates, and the current is 
zero. As the contacts of a circuit breaker 
open or close, current can arc across 
them. When the current drops to zero, 
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208 Section 4.7.4.2 of IEEE Std 516–2009 reads, in 
part, ‘‘The line-to-ground maximum anticipated 
per-unit TOV (T) for live work is defined as the 
ratio of the 2% statistical switching overvoltage 
expected at the worksite to the nominal peak line- 
to-ground voltage of the system.’’ 

the arcing stops. However, if the voltage 
across the contacts from reflected 
traveling waves exceeds the dielectric 
strength of the gap between the contacts, 
arcing can recur. Arcing that occurs 
after the initial arc is extinguished as 
the circuit breaker is opening is called 
‘‘restrike.’’ Arcing that occurs as the 
contacts close, but before they are 
touching, is called ‘‘prestrike.’’ 

Whether a circuit breaker is subject to 
restrikes or prestrikes is dependent on 
the design of the circuit breaker, 
maintenance of the circuit breaker, and 
the characteristics of the circuit to 
which the breaker is connected. 
Prestrikes and restrikes can lead to high 
transient overvoltages that can damage 
equipment. Therefore, manufacturers 
design circuit breakers to resist restrikes 
and prestrikes. However, the probability 
that these events will occur can be 
affected by maintenance and circuit 
design. Poor circuit breaker 
maintenance can lead to longer pole- 
opening times and can increase the 
probability that prestrike or restrike will 
occur. Similarly, circuit designs can 
shorten the time in which traveling 
waves reach the breaker contacts, which 
also can increase the probability of 
prestrikes or restrikes. 

The circuit breakers that were the 
subject of BPA’s testing exhibited 
prestrikes during testing (Ex. 0575.1). 
Commenting on this, Dr. Horton stated: 

The line breaker performance appears 
suspicious. The breaker current shows pre- 
strikes with abrupt interruptions and 
subsequent re-ignitions [Tr2. 91] 

However, the BPA report explained why 
the prestrikes occurred: 

During Test Series V, it was found that the 
sending end can experience significant 
overvoltages that were previously assumed to 
occur only out on the line or at the receiving 
end. During breaker prestrike, a current wave 
(initiated by arcing across the contacts) 
travels down the line to the receiving (open) 
end where it is reflected. As the reflected 
wave travels back toward the sending end of 
the line, it reduces the current to near zero 
along the line. When the reflected current 
wave reaches the sending end of the line, it 
creates a current zero and allows the 
prestrike arc between the breaker contacts to 
extinguish, isolating the line voltage from the 
bus voltage. After the arc extinguishes, the 
line voltage often increases due to traveling 
voltage waves that continue to be reflected 
from the receiving end. The voltage across 
the breaker then builds up until another 
prestrike occurs. The next prestrike occurs at 
a lower breaker cross voltage because the 
breaker contacts are closer together. In Test 
Series V, the majority of breaker closings 
resulted in only a single prestrike. However, 
in a few tests, up to four prestrikes occurred 
on one phase during a single closing 
operation. [Ex. 0575.1] 

BPA found this information useful, 
explaining: 

This field test has also provided a 
considerable amount of data on 230-kV SF6 
breaker prestrikes. Typical characteristics of 
the dielectric strength across the breaker 
contacts have now been developed and can 
be used for statistical switching surge 
studies. Additional information has also been 
obtained about another property of 230-kV 
SF6 breakers—where the prestrike arc is 
extinguished by the traveling current wave 
during line switching. The test results show 
that when the prestrike arc extinguishes, the 
voltage at the sending end of a line reaches 
values that are much higher than were 
previously expected. [Id.] 

In light of this explanation in the BPA 
report itself, OSHA concludes that the 
existence of prestrikes does not 
invalidate the BPA report’s findings. In 
fact, the prestrikes were the cause of the 
unexpectedly high maximum transient 
overvoltages. The Agency anticipates 
that any workplace where prestrikes 
occur during switching operations, 
particularly during reclosing, can 
experience similarly high maximum 
transient overvoltages. 

EEI’s third and final concern about 
the BPA report was that ‘‘inaccuracies 
in the monitoring system and in the 
waveform calibration [could have 
resulted] in unrealistic over-voltage 
readings’’ (Tr2. 91). However, there is 
no evidence in either BPA’s report or in 
OSHA’s rulemaking record that such 
inaccuracies existed during the BPA 
tests. 

For the foregoing reasons, OSHA does 
not accept EEI’s criticism of the BPA 
report and finds that it provides 
substantial evidence of the existence of 
maximum transient overvoltages higher 
than industry-accepted values. 

IEEE Std 516–2009 does not account 
for the possibility of circuit-breaker 
restrikes. In Section 4.7.4.3, IEEE Std 
516–2009 explains its approach for 
addressing maximum transient 
overvoltages, as follows: 

(a) At all voltage levels, it is assumed that 
circuit breakers are being used to switch the 
subject line while live work is being 
performed. This further assumes that the 
restrike probability of a circuit breaker is low 
and consequently extremely low while a 
worker is near the MAD and that it can, 
therefore, be ignored in the calculation of T. 
If devices other than circuit breakers are 
being utilized to switch the subject line while 
live work is being performed, then the values 
listed in the table may not be valid, and an 
engineering evaluation should be performed 
to determine T. 

(b) At 242 kV, it is assumed that automatic 
instantaneous reclosing is disabled. If not, 
the values shown in the table may not be 
valid, and an engineering evaluation should 
be performed to determine T. [Ex. 0532] 

OSHA has serious concerns about the 
validity of the assumptions on which 
this IEEE standard relies to support its 
general application of the industry- 
accepted values for maximum transient 
overvoltages. Indeed, with all the 
caveats in these paragraphs of the IEEE 
standard, it is clear that even the 
drafters of that standard did not believe 
in the universal applicability of its key 
assumptions. IEEE Std 516–2009 
recognizes that switching can be 
performed using devices other than 
circuit breakers and recommends an 
engineering analysis if such devices are 
used. The Agency concludes that the 
prestrike experience reported by BPA 
demonstrates that the occurrence of 
prestrikes is likely to be a consequence 
of the design of the circuit breaker and 
the circuit involved, rather than a low 
probability event for each circuit 
breaker on every circuit. The BPA report 
explained that the occurrence of 
prestrikes was influenced heavily by the 
magnitude of the trapped charge on the 
line and the speed of the initial and 
repeated reflected traveling wavefronts 
(Ex. 0575.1). Because the cause of 
prestrikes and restrikes are the same, the 
Agency believes that restrikes are 
similarly influenced. In this regard, 
prestrikes and restrikes are the same 
type of event, with prestrikes occurring 
during circuit breaker opening and 
restrikes occurring during circuit 
breaker closing. Thus, although the 
overall probability that circuit breakers 
in general will restrike or prestrike may 
be low, OSHA concludes that the 
probability that a particular circuit 
breaker will restrike or prestrike may be 
high enough that it cannot be ignored. 

Additionally, neither the IEEE 
standard nor Dr. Horton explained why 
the IEEE committee chose to base 
maximum transient overvoltage on the 
2-percent statistical switching 
overvoltage expected at the worksite, 
which is a probability-based assessment, 
while ignoring the probability of 
restrikes (Ex. 0532).208 After all, if the 
probability is low enough, then the 
potential for restrikes will not have a 
significant effect on the 2-percent 
statistical switching overvoltage. On the 
other hand, if it is high enough, then the 
2-percent statistical switching 
overvoltage will increase. 

In response to EEI’s recommendation 
to permit employers to use industry- 
accepted values in accordance with 
IEEE Std 516–2009, OSHA concludes 
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that this alternative does not adequately 
account for higher maximum transient 
overvoltages. Section 4.7.4.3b of IEEE 
Std 516–2009 indicates that the 
industry-accepted values are valid only 
when reclosing is blocked at 242 
kilovolts (Ex 0532). Although the BPA 
testing was performed on a 242-kilovolt 
circuit, there is no evidence in the 
record indicating that maximum 
transient overvoltages higher than the 
industry-accepted values are limited 
only to this voltage. In addition, the 
IEEE standard, in Section E.2 of 
Appendix E, notes: 

If restriking of the switching device is 
included [in the determination of maximum 
transient overvoltage], then the resulting 
overvoltages are essentially the same as those 
of reclosing into a trapped charge. The only 
difference is the probability of occurrence. 
[Id.] 

Consequently, even if reclosing is 
blocked, the maximum transient 
overvoltage may still exceed industry- 
accepted values. 

OSHA concludes that it is not in the 
interest of worker safety to adopt 
minimum approach-distance provisions 
based on the conditions expected to be 
present in the workplaces of most, but 
not all, employers covered by this final 
rule. Basing the rule on industry- 
accepted values of maximum transient 
overvoltage, as EEI and other 
commenters recommended, would 
result in some employees not receiving 
adequate protection. In the extreme 
case, in which the maximum transient 
overvoltage is 3.5 instead of the 
industry-accepted value of 3.0, the 
electrical component of the minimum 
approach distance would sparkover 
nearly 50 percent of the time, rather 
than 0.1 percent of the time, at the 
maximum overvoltage. OSHA designed 
the minimum approach-distance 
provisions in this final rule to protect 
employees from the conditions that are 
present in their specific workplaces. 
Under the final rule, employers must 
select and adhere to minimum approach 
distances based on the maximum 
transient overvoltages present at their 
workplaces or base minimum approach 
distances on the highest maximum 
transient overvoltage. 

EEI and other commenters noted that 
IEEE recently established a working 
group to examine maximum transient 
overvoltages and recommended that 
OSHA rely on industry-accepted values 
for these overvoltages until the 
committee reports its findings. (See, for 
example, Exs. 0545.1, 0548.1; Tr2. 92– 
93.) For instance, Dr. Horton, testifying 
on behalf of EEI, stated: 

In order to address the possibility of higher 
surge values, the General Systems 
Subcommittee of the IEEE Transmission and 
Distribution Committee has recently created 
a working group entitled ‘‘Field Measured 
Over-Voltages and Their Analysis’’ to 
determine if higher surge values actually 
exist, and if so, what is their upper limits. 
This working group is chaired by myself (Dr. 
Randy Horton of Southern Company) and is 
co-chaired by Dr. Albert Keri of American 
Electric Power. Numerous experts and 
utilities from around the world are involved 
in this work, and initial findings of the 
working group will likely be available in the 
next 3 to 4 years. Until such time, it is 
recommended that the industry accepted 
values (in other words T equal to 3 per unit, 
2.4 per unit, and 2.0 per unit, corresponding 
to 362 kV and below, 363 kV to 550 kV, and 
551 kV to 800 kV respectively) be used as the 
maximum per unit transient over-voltage 
values. [Tr2. 92–93] 

The Agency concludes that it is not 
necessary to wait for the findings of the 
new IEEE working group before 
proceeding with new minimum 
approach-distance provisions. The 
Agency does not believe that it is 
necessary to delay action on minimum 
approach distances until the IEEE or any 
other standard-setting organization 
produces additional information on this 
subject. OSHA believes that there is 
sufficient information in the record, 
described earlier in this discussion of 
maximum transient overvoltages, to 
form the basis of a final rule on 
minimum approach distances that 
accurately accounts for the presence, 
magnitude, and effect of maximum 
transient overvoltages. The Agency 
concludes that BPA’s experience proves 
the existence of maximum transient 
overvoltages higher than the industry- 
accepted values; and, although the 
consensus standards do not fully 
account for potentially higher values in 

their minimum approach distances, the 
2007 NESC and the 2003 and 2009 
editions of IEEE Std 516 recognize the 
existence of such overvoltages (Exs. 
0041, 0532, 0533, 0575.1). 
Consequently, for purposes of Table V– 
6, and Table 7 through Table 14 in 
Appendix B to subpart V, the Agency is 
adopting maximum per-unit transient 
overvoltages of 3.5 for systems operating 
at 72.6 to 420 kilovolts, 3.0 for systems 
operating at 420.1 to 550.0 kilovolts, 
and 2.5 for systems operating at 550.1 to 
800 kilovolts. These values are the same 
values as the highest maximum 
transient overvoltages recognized in the 
2007 NESC and IEEE Std 516–2009 (Exs. 
0532, 0533). 

The electrical component of MAD— 
calculation methods for voltages up to 
72.5 kilovolts. OSHA based the 
minimum approach distances in 
existing § 1910.269 for voltages up to 
72.5 kilovolts on ANSI/IEEE Std 4 (59 
FR 4383). Existing § 1910.269 specifies 
‘‘avoid contact’’ as the minimum 
approach distance for voltages between 
51 and 1,000 volts. To make the revised 
standards consistent with the 2002 
NESC, OSHA proposed in the 2005 
proposal to adopt minimum approach 
distances of 0.31 meters (1 foot) for 
voltages between 301 volts and 750 
volts and 0.65 meters (2 feet, 2 inches) 
for voltages between 751 volts and 15 
kilovolts. The proposal specified ‘‘avoid 
contact’’ as the minimum approach 
distance for 51 to 300 volts. 

Two commenters objected to the 
requirement for employees to ‘‘avoid 
contact’’ with lines energized at 50 to 
300 volts (Exs. 0169, 0171). Mr. Brooke 
Stauffer with NECA commented, ‘‘The 
‘avoid contact’ requirement on lines 
energized at 50 to 300 volts is infeasible 
for line construction and maintenance, 
because linemen must contact these 
energized lines on a routine basis while 
doing their work’’ (Ex. 0171). Quanta 
Services similarly asserted, ‘‘The ‘avoid 
contact’ requirement on lines energized 
at 50 to 300 volts presents a problem 
because linemen will contact those lines 
on a routine basis while doing their 
work’’ (Ex. 0169). 
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209 In the proposed rule, the lowest voltage in the 
avoid-contact range was 51 volts, not 50 volts as 
indicated by the two commenters. 

210 See the 25 accidents described at http://
www.osha.gov/pls/imis/accidentsearch.accident_
detail?id=660118&id=817114&id=14307003&id=
14311666&id=982645&id=14327944&id=894584
&id=14351076&id=14525430&id=201360062&id=
601468&id=14251771&id=14251987&id=
14257034&id=14371751&id=14523591&id=
14383376&id=695437&id=514547&id=
170080238&id=14400782&id=14219851&id=
764365&id=14505366&id=778332. 

211 See, for example, the two accidents described 
at http://www.osha.gov/pls/imis/accidentsearch.
accident_detail?id=14371751&id=660118. 

212 OSHA proposed 51 volts as the low end of the 
avoid-contact range. The final rule adopts 50 volts 
as the low end for consistency with Table R–6 in 
existing § 1910.269 and IEEE Std 516–2009. 

213 IEEE Std 516–2009 assumes that MAID and 
MTID have the same value in this voltage range. 
Using this approach, the electrical component of 
the minimum approach distance would be the same 
in air or along the length of an insulated tool. 

214 The withstand voltage is the voltage at which 
sparkover is not likely to occur across a specified 

These comments do not indicate how 
employees are contacting electric 
conductors and other circuit parts 
energized up to 300 volts.209 It is well 
recognized that these voltages are 
potentially lethal. Exhibit 0002 alone 
describes at least 25 accidents in which 
employees were killed because of 
contact with circuit parts energized at 
120 volts to ground.210 OSHA believes 
that, in the past, the practice was for 
power line workers to use leather gloves 
rather than rubber insulating gloves to 
handle these voltages, and it is possible 
that these commenters are 
recommending that the standard permit 
that practice. However, leather gloves 
do not insulate workers from energized 
parts (Ex. 0002).211 Perspiration can 
saturate these gloves during use, making 
them conductive. One of the accidents 
in the record involved an employee 
handling a 120-volt conductor with 
leather gloves (id.). Therefore, the final 
rule requires employees to avoid contact 
with circuit parts energized at 50 to 300 
volts.212 If it is necessary for employees 
to handle exposed parts energized at 
these voltages, they must do so in 
accordance with final 
§ 1926.960(c)(1)(iii)(A), (c)(1)(iii)(B), or 
(c)(1)(iii)(C); and any insulating 
equipment used must meet the electrical 
protective equipment requirements in 
final § 1926.97. 

There were few comments on the 
minimum approach distances proposed 
in 2005 for voltages of 301 volts to 72.5 
kilovolts. Some commenters objected to 
the small changes in minimum 
approach distances from existing 
§ 1910.269 that were specified in the 
2005 proposal. (See, for example, Exs. 
0227, 0543.1.) EEI maintained that the 
safety benefit of slight changes was 
outweighed by the practical 
implications of implementing revised 
minimum approach distances: 

For the sake of an inch or two, OSHA 
ought not to change the existing MAD tables. 
Such changes could require revising every 

safety rule book and training curriculum in 
the industry, including among line 
contractors, as well as related retraining of 
line workers. The established clearance 
distances are well-known to employees in the 
transmission and distribution industry, and 
changing them for the sake of an additional 
inch or two can only lead to confusion, with 
no significant safety benefit. As a practical 
matter, it is not clear that such a small 
change will make a significant difference in 
the safety of line workers. [Ex. 0227] 

OSHA understands that changing 
minimum approach distances, even 
slightly, may require employers to 
adjust their safety rules and training. 
The Agency accounted for the cost of 
changing these safety rules and training 
because of differences between existing 
§ 1910.269 and the final rule, including 
the revised minimum approach 
distances (see Section VI, Final 
Economic Analysis and Regulatory 
Flexibility Analysis, later in this 
preamble). 

Ignoring evidence that small increases 
in the electrical component of the 
minimum approach distances are 
necessary would result in shrinking the 
ergonomic component of the minimum 
approach distance, thereby making work 
less safe for employees than if the 
ergonomic component remained 
constant. As explained previously, 
OSHA designed this final rule to ensure 
that the ergonomic component of the 
minimum approach distance remains at 
least 0.31 meters (1 foot) or 0.61 meters 
(2 feet), depending on the voltage. 

OSHA proposed a minimum approach 
distance of 0.31 meters (1 foot) for 
voltages of 301 through 750 volts. 
Although there were no comments on 
this minimum approach distance, the 
Agency is adopting a slightly larger 
distance. In Section 4.7.1.1, IEEE Std 
516–2009 explained its approach to 
setting the electrical component of the 
minimum approach distance, as follows: 

For ac and dc line-to-line and line-to- 
ground work between 300 V and 5.0 kV, 
sufficient test data are not available to 
calculate the MAID,[213] which is less than 2 
cm or 0.07 ft. For this voltage range, it is 
assumed that MAID is 0.02 m or 0.07 
ft . . . . [Ex. 0532] 

Using this approach for voltages of 301 
to 750 volts, OSHA added the 0.31- 
meter (1-foot) ergonomic component of 
the minimum approach distance to the 
0.02-meter (0.07-foot) electrical 
component, for a total minimum 
approach distance of 0.33 meters (1.07 
feet) in the final rule. 

As noted earlier, OSHA based the 
methodology for calculating the 
electrical component of the minimum 
approach distance for voltages from 751 
volts to 72.5 kilovolts in the 2005 
proposal on IEEE Std 4. Table 6 lists the 
critical sparkover distances from that 
standard as listed in IEEE Std 516–2009. 

TABLE 6—SPARKOVER DISTANCE FOR 
ROD-TO-ROD GAP 

60 Hz Rod-to-rod 
sparkover 
(kV peak) 

Gap spacing from 
IEEE Std 4–1995 

(cm) 

25 .................................. 2 
36 .................................. 3 
46 .................................. 4 
53 .................................. 5 
60 .................................. 6 
70 .................................. 8 
79 .................................. 10 
86 .................................. 12 
95 .................................. 14 
104 ................................ 16 
112 ................................ 18 
120 ................................ 20 
143 ................................ 25 
167 ................................ 30 
192 ................................ 35 
218 ................................ 40 
243 ................................ 45 
270 ................................ 50 
322 ................................ 60 

Source: IEEE Std 516–2009 (Ex. 0532). 

To use the table to determine the 
electrical component of the minimum 
approach distance, the employer would 
determine the peak phase-to-ground 
transient overvoltage and select a gap 
from the table that corresponds to that 
voltage as a withstand voltage rather 
than a critical sparkover voltage. For 
voltages between 5 and 72.5 kilovolts, 
the process for using Table 6 to 
calculate the electrical component of the 
minimum approach distance, starting 
with the phase-to-phase system voltage, 
was described generally as follows in 
Draft 9 of the 2009 revision to IEEE Std 
516 (Ex. 0524): 

1. Divide the phase-to-phase voltage 
by the square root of 3 to convert it to 
a phase-to-ground voltage. 

2. Multiply the phase-to-ground 
voltage by the square root of 2 to convert 
the rms value of the voltage to the peak 
phase-to-ground voltage. 

3. Multiply the peak phase-to-ground 
voltage by the maximum per-unit 
transient overvoltage, which, for this 
voltage range, is 3.0, as discussed earlier 
in this section of the preamble. This is 
the maximum phase-to-ground transient 
overvoltage, which corresponds to the 
withstand voltage for the relevant 
exposure.214 
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distance. It is the voltage taken at the 3s point 
below the sparkover voltage, assuming that the 
sparkover curve follows a normal distribution. 

215 Draft 9 of IEEE Std 516 used curve-fitted 
equations rather than interpolation to determine the 
distance. The two methods result in nearly 
equivalent distances. 

216 A 60-hertz voltage cycles through its 
maximum, or peak, voltage 60 times each second, 
and the value of the voltage forms a sine wave. A 

transient overvoltage does not cycle, but generally 
increases quickly as a single pulse. 

217 These documents are (1) CIGRÉ/SC 33, 
‘‘Phase-to-Phase Insulation Coordination,’’ 
ELECTRA, no. 64, 1979; and (2) Esmeraldo, P. C. V., 
and Fonseca, C. S., ‘‘Evaluation of the Phase-to- 
Phase Overvoltage Characteristics due to Switching 
Surges for Application on Risk of Failure Statistical 
Methods in Non- Conventional Power Design,’’ 
Paper 34.01, 6th ISH, New Orleans, 1989. 

218 The 2012 NESC adopts minimum approach 
distances from IEEE Std 516–2009, which, as noted, 
uses the 1.3 conversion factor. 

219 The electrical component of MAD is 0.02 
meters (1 inch) for all voltages from 301 volts to 5.0 
kilovolts. However, the ergonomic component of 
MAD is 0.305 meters (1 foot) for voltages up to 750 
volts and 0.61 meters for higher voltages as 
explained earlier. 

4. Divide the maximum phase-to- 
ground transient overvoltage by 0.85 to 
determine the corresponding critical 
sparkover voltage. (The critical 

sparkover voltage is 3 standard 
deviations (or 15 percent) greater than 
the withstand voltage.) 

5. Determine the electrical component 
of the minimum approach distance from 
the table through interpolation.215 

These steps are illustrated in Table 7. 

TABLE 7—CALCULATING THE ELECTRICAL COMPONENT OF MAD 751 V TO 72.5 KV 

Step 
Maximum system phase-to-phase voltage (kV) 

15 36 46 72.5 

1. Divide by √3 ............................................................................................ 8.7 ................... 20.8 ................. 26.6 ................. 41.9 
2. Multiply by √2 .......................................................................................... 12.2 ................. 29.4 ................. 37.6 ................. 59.2 
3. Multiply by 3.0 ......................................................................................... 36.7 ................. 88.2 ................. 112.7 ............... 177.6 
4. Divide by 0.85 ......................................................................................... 43.2 ................. 103.7 ............... 132.6 ............... 208.9 
5. Interpolate from Table 6 ......................................................................... 3+(7.2/10)*1 .... 14+(8.7/9)*2 .... 20+(12.6/23)*5 35+(16.9/26)*5 
Electrical component of MAD (cm) ............................................................. 3.72 ................. 15.93 ............... 22.74 ............... 38.25 

This method is consistent with the 
method OSHA used to develop the 
minimum approach distances for 
voltages of 751 volts to 72.5 kilovolts in 
the 2005 proposal. Although OSHA 
received no comments on this approach, 
the methodology contained in final IEEE 
Std 516–2009 added one additional step 
(Ex. 0532). The distances in IEEE Std 4– 
1995 result from 60-Hz impulse rod-to- 
rod tests. The extra step in IEEE Std 
516–2009 divides the phase-to-ground 
maximum transient overvoltage by 1.3 
to account for the difference between 
the strength of an air gap under 60-hertz 
voltages and the strength under 
transient voltages.216 The IEEE 
committee relied on two papers that are 
not in the current OSHA record to 
develop the 1.3 factor.217 

OSHA is not adopting this part of the 
method that IEEE Std 516–2009 uses to 
calculate the electrical components of 
the minimum approach distances for 
voltages from 751 volts to 72.5 kilovolts. 
First, the Agency does not believe that 
there is sufficient information in this 
record to support the 1.3 conversion 
factor, which was not used in earlier 
editions of IEEE Std 516 and was not 
used in any version of the NESC 
through the 2007 edition.218 Second, 
although OSHA raised this issue in its 
September 2009 reopening notice, no 
commenters voiced support for such a 
change in the OSHA rule. Finally, as 
previously noted, for voltages of 72.5 

kilovolts and lower, IEEE Std 516–2009 
assumes that the electrical component 
of the minimum approach distance is 
the same with tools in the air gap as it 
is for air alone. The dielectric strength 
of an air gap is less with a tool in the 
gap than it is when the gap is air, 
however (see, for example, Exs. 0556, 
0558). Thus, an increase in the electrical 
component of the minimum approach 
distance is necessary to account for 
tools. OSHA does not believe that a 60- 
hertz-to-transient conversion factor 
(which reduces MAD values) is 
appropriate when no counterbalancing 
distance is added to account for tools in 
the air gap. For these reasons, the 
Agency is adopting the proposed 
methodology for determining the 
electrical component of the minimum 
approach distance for voltages of 751 
volts to 72.5 kilovolts. As noted earlier, 
OSHA also is adopting the proposed 
ergonomic component for this voltage 
range. Thus, the final rule incorporates 
minimum approach distances for these 
voltages generally as proposed. 
However, Table V–5 in the final rule 
breaks the proposed voltage range of 751 
volts to 15 kilovolts into two ranges— 
751 to 5,000 volts and 5.1 kilovolts to 
15 kilovolts. 

For the reasons described earlier 
under the discussion of the 301- to 750- 
volt range, IEEE Std 516–2009 sets the 
electrical component of the minimum 
approach distance at 0.02 meters for 

voltages of 301 to 5,000 volts.219 As can 
be seen from Table 6, this is the 
sparkover distance for the smallest 
transient overvoltage listed in the table. 
There is no evidence in the record that 
lower voltages will produce larger 
sparkover distances. Consequently, 
there is no reason to believe that the 
electrical component of the minimum 
approach distance will be greater for 
voltages of 5,000 volts or less. In 
addition, rounding the electrical 
component of the minimum approach 
distance to the nearest 25 millimeters 
(1.0 inch) results in a minimum distance 
of 25 millimeters. As explained earlier, 
OSHA concludes that this value is 
reasonable and, therefore, adopts 0.02 
meter (1 inch) as the electrical 
component of the minimum approach 
distance for this voltage range. 

The electrical component of MAD— 
calculation methods for voltages over 
72.5 kilovolts. As noted earlier, OSHA 
based its proposed minimum approach 
distances on criteria adopted by NESC 
Subcommittee 8 in 1993. The NESC 
based its criteria, at least in part, on 
IEEE Std 516–1987. As noted in 
Appendix B to proposed Subpart V, 
OSHA used the following equation, 
which was based on IEEE Std 516–1987, 
to calculate the electrical component of 
the minimum approach distance for 
voltages of 72.6 to 800 kilovolts in the 
proposed rule: 
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220 This voltage is the maximum transient 
overvoltage. 

221 These equations calculate the saturation 
factor, a, for any exposure for which Equation 1 is 
used to calculate the electrical components of the 
minimum approach distances. However, as 

explained later in this section of the preamble, the 
committee chose to apply Equation 1 only to phase- 
to-ground exposures. 

Where: 
D = Electrical component of the minimum 

approach distance in air in feet 
C = 0.01 to account for correction factors 

associated with the variation of gap 
sparkover with voltage 

a = A factor relating to the saturation of air 
at voltages 220 of 345 kilovolts or higher 

pu = Maximum anticipated transient 
overvoltage, in per unit (p.u.) 

Vmax = Maximum rms system line-to-ground 
voltage in kilovolts—this value is the 
true maximum, that is, the normal 
highest voltage for the range (for 
example, 10 percent above the nominal 
voltage). 

Phase-to-ground exposures. For 
phase-to-ground exposures, rulemaking 
participants agreed that the proposal’s 
methodology for calculating minimum 
approach distances was generally 
appropriate unless insulated tools were 
present across the air gap. (See, for 
example, Exs. 0521, 0527.1, 0529, 
0575.1.) For instance, EEI commented, 
‘‘The existing MAID formula, based on 
rod-to-rod gap data, is acceptable for all 
line-to-ground applications [through 
800 kilovolts with a maximum per-unit 
overvoltage of 2.44 per unit]’’ (Ex. 
0527.1). 

Therefore, the final rule requires 
employers to set minimum approach 
distances based on Equation 1 for phase- 
to-ground exposures at voltages of more 
than 72.5 kilovolts. Here is the full 
equation contained in Table V–2, with 
the part that is equivalent to Equation 1 
highlighted: 

MAD = 0.3048(C + a)VL-GTA + M 
The equation in Table V–2 is identical 
to Equation 1 except that it: (1) 
Incorporates an altitude correction 
factor, A, as described later in this 
section of the preamble, (2) converts the 
result to meters through multiplication 
by 0.3048, and (3) adds the ergonomic 
component of MAD, M to the electrical 
component of MAD given in Equation 1. 
In addition, the table uses slightly 
different variable designations: VL-G for 
Vmax and T for pu. 

As explained earlier in this section of 
the preamble, OSHA decided to specify 
minimum approach distances that 
account for the presence of tools in the 
air gap unless the employer can 
demonstrate that there is only air 
between the employee and the 
energized part or between the employee 
and ground, as appropriate. (The air gap 
would be between the employee and the 
energized part if the employee is at 
ground potential, or at the potential of 
another energized part, or between the 
employee and ground if the employee is 
at the potential of the energized part 
during live-line barehand work.) 
Consequently, in the equation for phase- 
to-phase system voltages of more than 
72.5 kilovolts in Table V–2, the term C 
must be adjusted depending on whether 
the minimum tool-insulation distance or 
the minimum air-insulation distance 
will be used as the electrical component 
of the minimum approach distance. 
According to IEEE Std 516–2009, C is 

0.01 for the minimum air-insulation 
distance and 0.011 for the minimum 
tool-insulation distance. OSHA 
concludes that these values of C are 
reasonable because they are supported 
by scientific evidence (Exs. 0556, 0558) 
and because there were no other values 
recommended in the rulemaking record 
for the proposal. Therefore, these values 
are incorporated in Table V–2 in the 
final rule. 

There is one other minor issue that 
requires resolution before the electrical 
components of the minimum approach 
distances for phase-to-ground exposures 
can be calculated—that is, the 
determination of the saturation factor, a. 
The proposed rule and IEEE Std 516– 
1987, which formed the original basis 
for the calculation of phase-to-ground 
minimum approach distances in 
existing § 1910.269, relied on Figure 2 
in ‘‘Recommendations for Safety in Live 
Line Maintenance’’ to determine the 
saturation factor (269-Ex. 60; Ex. 0558). 
That figure plotted the saturation factor 
against crest voltage. In preparing IEEE 
Std 516–2009, the IEEE committee 
decided to use equations to represent 
the saturation factor rather than reading 
it from the figure (Ex. 0532). The 
committee used a curve-fitting program 
to develop the following equations for 
the saturation factor for calculating the 
electrical components of the minimum 
approach distances for phase-to-ground 
exposures: 221 
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222 Through an apparent oversight, the IEEE 
equations for a fail to cover 635.0 kilovolts. 

223 The quality of the graph is poor, and the 
underlying data is no longer available (Ex. 0532). 

224 ANSI/IEEE Std 516–1987 did not contain 
distances for phase-to-phase exposures. The NESC 
subcommittee derived them by applying the IEEE 
equation, Equation (1), to the phase-to-phase 

temporary overvoltages calculated using Equation 
(2). 

OSHA concludes that adopting IEEE’s 
method of calculating the saturation 
factor is reasonable because that method 
will lead to more accurate and 
consistent determinations of minimum 
approach distances for phase-to-ground 
exposures on system voltages of more 
than 72.5 kilovolts than approximating 
the saturation factor by reading it 
directly from the graph, as was done to 
calculate the minimum approach 
distances in existing § 1910.269.223 
Consequently, the Agency is adopting 
these equations for calculating the 
saturation factor in Table V–2 in the 
final rule for phase-to-ground 

exposures, except for the 1,600-kilovolt 
limitation for the last voltage range. As 
explained later in this section of the 
preamble, the Agency concluded that 
extrapolating the saturation factor 
beyond the 1,600-kilovolt maximum 
switching impulse used during the 
experimental testing used to support the 
IEEE method is reasonable and will 
better protect employees than 
alternative approaches. For phase-to- 
ground exposures, this limit would have 
no practical effect as the Agency 
anticipates that few, if any, systems will 
have maximum phase-to-ground 

transient overvoltages (VPeak) as high as 
1,600 kilovolts. 

Phase-to-phase exposures. For phase- 
to-phase exposures, OSHA based the 
proposal on the 2002 NESC approach, 
which used the maximum phase-to- 
phase transient overvoltage in Equation 
1 for calculating the electrical 
components of minimum approach 
distances for phase-to-phase exposures. 
As noted in Appendix B to proposed 
Subpart V, OSHA used the following 
equation to determine the phase-to- 
phase maximum transient overvoltage 
based on a system’s per-unit nominal 
voltage phase-to-ground crest: 

Where: 
pup = p.u. phase-to-phase maximum transient 

overvoltage, and 
pug = p.u. phase-to-ground maximum 

transient overvoltage. 

The value for pup was to be used for 
pu in Equation (1) for calculating the 
phase-to-phase MADs. 

Until approximately 2007, the 
technical committees responsible for 
IEEE Std 516 and the NESC calculated 
minimum approach distances based on 
these equations. Because OSHA was 
using the same methodology, the 
Agency relied on the technical 

committees’ calculations as they 
appeared in IEEE Std 516–2003 and the 
2002 NESC and proposed to include 
those distances in § 1910.269 and 
subpart V. 

During the revision cycle for IEEE Std 
516–2009, the IEEE technical committee 
responsible for revising that standard 
identified what, in the committee’s 
view, was an error in the calculations of 
phase-to-phase minimum approach 
distances for nominal voltages 230 
kilovolts and higher. At these voltages, 
the saturation factor, a, which appears 
in Equation (1), varies depending on the 

voltage; that is, the value of a increases 
with increasing voltage. The NESC 
subcommittee calculated the phase-to- 
phase minimum approach distances for 
the 1993 NESC using a value for the 
saturation factor, a, corresponding to the 
maximum phase-to-ground transient 
overvoltage, rather than the maximum 
phase-to-phase transient overvoltage.224 

Because, in its proposal, OSHA 
borrowed the minimum approach 
distances from IEEE Std 516–2003 and 
the 2002 NESC, the Agency twice 
solicited comments on whether changes 
to its rule were necessary in light of the 
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225 The corrected minimum approach distance is 
the minimum approach distance calculated with an 
extrapolated saturation factor for the maximum 
phase-to-phase transient overvoltage in place of the 
maximum phase-to-ground transient overvoltage. 
This is the method used in IEEE Std 516 Draft 9 
(Ex. 0524). 

226 Using Equation 2, the phase-to-phase 
maximum per-unit transient overvoltage is 2.0 + 
1.6, or 3.6, times the peak phase-to-ground voltage. 
The peak phase-to-ground voltage is the maximum 
system phase-to-phase voltage times √2 divided by 
√3. Thus, the maximum transient overvoltage for a 
phase-to-phase exposure for a maximum system 
voltage of 800 kilovolts (the highest system voltage) 
is 3.6 × 800 × √2 ÷ √3, or 2,352, kilovolts. 

227 The probability of sparkover is determined by 
normalizing the mean (average) sparkover voltage 
and the standard deviation and looking up those 
two normalized parameters in standard distribution 
tables. The critical sparkover voltage (that is, the 
mean voltage that will spark over) is 2,312 kilovolts. 
The standard deviation is 5 percent of this value, 
or 115.6 kilovolts. The maximum transient 
overvoltage corresponding to the industry-accepted 
value of 2.0 per unit at 800 kilovolts is 2,352 
kilovolts, or 0.346 standard deviations above the 
mean voltage at sparkover. The probability of 
sparkover can be determined from normal 
distribution tables for a Z of 0.346. 

228 Vaisman, op cit. 
229 Gallet, G., Leroy, G., Lacey, R., and Kromer, I., 

‘‘General expression for positive switching impulse 
strength valid up to extra line air gaps,’’ IEEE 
Transaction on Power Apparatus and Systems, vol. 
PAS–94, pp. 1989–1993, Nov./Dec. 1975 (Ex. 0560); 
and Gallet, G., Hutzler, B., and Riu, J–P., ‘‘Analysis 
of the switching impulse strength of phase-to-phase 
air gaps,’’ IEEE Transactions on Power Delivery, vol. 
PAS–97, no. 2, Mar./Apr. 1978 (Ex. 0553). 

errors identified by the IEEE committee 
(73 FR 62942, 74 FR 46958). 

The consensus among rulemaking 
participants was that the proposed 
rule’s minimum approach distances for 
phase-to-phase exposures at maximum 
transient overvoltages exceeding 
approximately 630 kilovolts involved a 
mathematical error. (See, for example, 
Exs. 0521, 0524, 0526.1, 0528, 548.1; 
Tr2. 122–123, 139.) Draft 9 of the 2009 
revision of IEEE Std 516 derived 
formulas for the saturation factor, a, 
using a curve-fitting program (Ex. 0524). 
When maximum phase-to-phase 
transient overvoltages are less than 630 
kilovolts, a is 0.0, and the mathematical 
error is not present (id.). For higher 
maximum transient overvoltages, a is a 
function of the peak voltage, which is 
higher for phase-to-phase exposures 
than it is for phase-to-ground exposures 
(id.) 

Because the proposed rule used an 
approach for calculating phase-to-phase 
minimum approach distances that 
commenters generally agreed was in 
error, OSHA decided to make changes 
in this final rule to account for that 
mistake. 

To determine the increased risk to 
employees, OSHA compared the 
probability of sparkover for the 
electrical component of the largest 
proposed minimum approach distance 
with the probability of sparkover for the 
electrical component of the corrected 
minimum approach distance.225 For 
systems operating at 800 kilovolts, the 
probability of sparkover with the 
maximum phase-to-phase transient 
overvoltage at the corrected electrical 
component of the minimum approach 
distance is approximately 1 in 1,000. 
The probability of sparkover at the 
proposed electrical component of the 
minimum approach distance is 64 in 
100. Clearly, the proposed minimum 
approach distance poses significant risk 
to employees when the phase-to-phase 
transient overvoltage is at its maximum. 
Because, for systems operating at 800 
kilovolts, the minimum approach 
distance in the existing standard is the 
same as the distance in the proposed 
rule, the existing standard also poses a 
substantial risk to employees. 

OSHA calculated the probabilities of 
sparkover at the proposed electrical 
component of the minimum approach 
distance and the corrected minimum 
approach distance in the following 

manner. The minimum approach 
distance proposed in Table V–2 for this 
exposure was 7.91 meters, and the 
electrical component of this distance 
was 7.60 meters (7.91 meters ¥ 0.31 
meters). The phase-to-phase maximum 
transient overvoltage at 800 kilovolts is 
2,352 kilovolts.226 Draft 9 of the 2009 
revision of IEEE Std 516 derived 
formulas for the saturation factor, a, 
using a curve-fitting program. Equation 
59 in that draft standard provided the 
following equation for a for maximum 
transient overvoltages of more than 
1,485 kilovolts: 
a = (TOV ¥ 1,485) × 0.00000491 + 

0.0055704, 
where TOV is the maximum transient 
overvoltage (Ex. 0524). 

This equation extrapolates a beyond 
the 1,600-kilovolt upper limit on 
available rod-gap test data. Using this 
equation to determine a and using that 
value in Equation 1, the withstand 
voltage corresponding to 7.60 meters is 
1,966 kilovolts. The critical sparkover 
voltage for a 7.60-meter gap is 1,966 ÷ 
0.85, or 2,312, kilovolts. (See Step 4 in 
the explanation of how to use Table 6 
to determine the electrical component of 
clearance earlier in this section of the 
preamble.) The probability of sparkover 
for this distance at the maximum 
transient overvoltage of 2,352 kilovolts 
is 64 percent.227 This percentage means 
that the electrical component of the 
proposed minimum approach distance 
at 800 kilovolts has a probability of 64 
percent of sparking over at the industry- 
accepted maximum per-unit transient 
overvoltage of 2.0. 

There were three basic methods 
submitted to the record for calculating 
minimum approach distances for phase- 
to-phase exposures. The first method 
was the one OSHA used in developing 
the proposed rule. As described earlier 
in this section of the preamble, that 

method used Equation (1) and Equation 
(2) to determine the minimum approach 
distance, but without adjusting the 
saturation factor, a, in Equation (1) to 
account for the increase between the 
phase-to-ground and phase-to-phase 
maximum transient overvoltage. For the 
reasons already explained, OSHA 
concludes that this method is invalid 
and would expose employees to an 
unreasonable increase in risk for phase- 
to-phase exposures at maximum 
transient overvoltages higher than 630 
kilovolts. Consequently, the Agency 
decided against adopting this method in 
the final rule. 

The second method, adopted by IEEE 
Std 516–2009, uses equations based on 
the paper by Vaisman,228 and two 
papers by Gallet,229 to determine 
minimum approach distances (Ex. 
0532). OSHA refers to this method as 
the ‘‘IEEE method’’ in the following 
discussion. 

The formula used in IEEE Std 516– 
2009 for calculating phase-to-phase 
minimum approach distances for 
voltages of 72.6 kilovolts and higher is 
derived from testing that replicates line 
configurations rather than live-line 
work. Accordingly, the underlying 
formula in IEEE Std 516–2009 originally 
was intended for determining 
appropriate conductor spacing rather 
than for determining minimum 
approach distances appropriate for 
employees performing live-line work. 
To account for the presence of an 
employee working in an aerial lift 
bucket within the air gap between the 
two phase conductors, the IEEE 
committee incorporated the concept of a 
floating electrode in the air gap. The 
committee’s approach to determining 
the electrical component of the 
minimum approach distance can be 
summarized as follows: 

1. Start with a formula to calculate the 
critical sparkover voltage for the 
distance between two conductors. 

2. Modify the formula to account for 
a 3.3-meter floating electrode 
representing an employee working 
within an aerial lift bucket between the 
phase conductors. 

3. Modify the formula to convert the 
critical sparkover voltage to a withstand 
voltage. 
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4. Determine the maximum transient 
overvoltage on the line, and substitute 
that value for the withstand voltage. 

5. Rearrange the equation to solve for 
distance. 

In more technical detail, this 
approach is described as follows: 

1. The equation for calculating the 
critical sparkover voltage for a given 

distance between two conductors 
includes a gap factor, k. This factor 
depends on several variables: 

alpha = the proportion of the negative 
switching impulse voltage to the 
total phase-to-phase impulse 
voltage, 

Ddesign L-L = the design phase-to-phase 
clearance, and 

H = the average height of the phase 
above the ground. 

Table 8 shows the values 
recommended by IEEE Std 516–2009 for 
these variables and the resultant gap 
factors. 

TABLE 8—IEEE STD 516–2009 GAP FACTORS (k) 

Phase-to-phase voltage alpha Ddesign L-L/H k 

≤ 242 kV .............................................................................................................. 0.33 0.8 1.451 
> 242 kV .............................................................................................................. 0.41 0.8 1.530 

IEEE Std 516–2009 uses the following 
equation to calculate the critical 
sparkover voltage for the designed gap 
between two phase conductors: 

Where: 
V50 = the critical sparkover voltage in 

kilovolts, 
k = the gap factor from Table 8, and 
Dl-l = the sparkover distance in meters. 

2. When an employee performs live- 
line barehand work, the employee 
typically is positioned between two or 
more phase conductors. The employee 
could be working, for example, from an 
aerial lift platform or a conductor cart. 
These devices and the worker are both 

conductive. The presence of a 
conductive object in the air gap between 
the two electrodes (which, in this case, 
are the two conductors) reduces its 
dielectric strength. IEEE Std 516–2009 
introduces a constant, KF, to account for 
the presence of the employee and other 
conductive objects in the air gap. In that 
consensus standard, KF equals 0.9 to 
accommodate a 3.3-meter conductive 
object in the air gap. This value is 
equivalent to a 10-percent reduction in 
the dielectric strength of the gap. 

With this factor included, the 
equation for the critical sparkover 
voltage is: 

3. IEEE sets the withstand voltage at 
a level that is 3s lower than the critical 
sparkover voltage, as indicated in the 
following equation: 
VW = (1¥3s)V50 

Where: 

VW = the withstand voltage, 
V50 = the critical sparkover voltage, and 
s = 5 percent for a normal distribution. 

4. To solve for the electrical 
component of the clearance, the 
maximum transient overvoltage is 
substituted for the withstand voltage. 
The IEEE committee used the following 
equation to calculate the maximum 
transient overvoltage on the line: 

Where: 

TL-L = the phase-to-phase maximum transient 
overvoltage in per unit, and 

TL-G = the phase-to-ground maximum 
transient overvoltage in per unit. 

5. Substituting the values of the 
various constants and solving these 

equations for distance, IEEE Std 516– 
2009 uses the following equations to 
calculate the minimum air-insulation 
distance: 
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230 Typical configurations include rod-rod, rod- 
plane, and conductor-plane. The terminology refers 
to the configuration of the two electrodes. For 

example, in a rod-plane configuration, one of the 
electrodes is a rod perpendicular to an electrode in 
the shape of a plane. 

231 Gallet, G, Hutzler, B., and Riu, J–P., op cit. 

Where: 
DL-L = the minimum air-insulation distance 

(the minimum distance needed to 
prevent sparkover with air alone as the 
insulating medium), 

TL-G = the phase-to-ground maximum 
transient overvoltage in per unit, and 

VL-L = the rms phase-to-phase system voltage. 

Testifying on behalf of EEI, Dr. Horton 
explained the IEEE method as follows: 
is well recognized that the dielectric 
strength of a given electrode geometry is 
different for line-to-ground surges than 
for line-to-line surges. A phase-to-phase 
surge between two phases is the voltage 
difference between the phase-to-ground 
surges which may be of opposite 
polarity and displaced in time, (and 
many times are) whereas a maximum 
phase-to-ground surge is considered 
uni-polar. 
* * * * * 
[The surges from the two phases] are 
displaced by some amount of time. . . . 

The resulting line-to-line surge . . . will 
stress a given air gap geometry differently 
than either of the line-to-ground surges that 
the resulting waveform is comprised of. 
Unlike line-to-ground insulation 
characteristics of a given electrode geometry, 
which depend primarily on the gap spacing, 
line-to-line insulation characteristics . . . are 
more complex because one of the surges has 
a positive polarity with respect to ground 
while the other has a negative polarity with 
respect to ground. 

The resulting insulation strength is a 
function of alpha, which again, is the ratio 
of the negative surge to the sum of the 
negative and positive surge. 

The IEEE recently tried to address this 
limitation [in IEEE Std 516–2009] by 
developing a method based on a modified 
version of the Gallet equation. The upper 
voltage limit of the resulting equation is 3500 
kV peak or air gap distances of up to 15 
meters. This limitation is well within the 
typical range of live-line working scenarios 
in the United States. 

Historically, IEEE Standard 516 has used 
rod-to-rod electrode geometry data for 
determining line-to-ground MAID. One 
reason for this is that the test data that the 

method is based on represents a rod-to-rod 
electrode configuration. 

In addition, the line-to ground [testing] that 
was performed showed that the rod-to-rod 
results were in the middle range for a wide 
range of conductor configurations. The rod- 
to-rod data presented neither the worst case 
nor the best. Thus, it was chosen as a 
reasonable representation of all the possible 
gap configurations to which a line worker 
might be exposed while performing tasks, 
which are characterized as line-to-ground. 

When considering line-to-line minimum 
air insulation distances, a rod-to-rod gap may 
not be the most appropriate. Typically, the 
worker will bond onto one phase and will 
not need to bridge the gap to the other phase. 
Since the shape of the adjacent electrode 
remains unchanged during the task, (in other 
words it remains a conductor) the resulting 
air gap geometry more closely resembles that 
of a conductor-to-conductor. The effect of the 
change in geometry of the phase to which the 
worker is bonded is dealt with in the new 
IEEE method by introducing an additional 
factor that accounts for the effect of large 
conductive objects floating in the air gap. 
[Tr2. 83–86] 

No rulemaking participant 
recommended that OSHA adopt the 
IEEE method for calculating minimum 
air-insulation distances for phase-to- 
phase exposures at more than 72.5 
kilovolts. In addition, the Agency has 
several concerns with the approach 
taken in that consensus standard. First, 
the IEEE method relies on test data for 
an electrode configuration that is not 
comparable to the rod-to-rod gap used 
for phase-to-ground exposures on which 
OSHA based the minimum approach 
distances in existing § 1910.269. 
Second, the choices for some of the 
parameters used in the equations for the 
electrical component of the minimum 
approach distance appear to be 
arbitrary. Third, the IEEE method is 
based on papers that explore the 
dielectric strength of electric power 
lines rather than the dielectric strength 
of circuit parts configured as they would 
be when employees are performing live- 
line barehand work. 

(1) Conductor-to-conductor-based 
method does not accurately model 
employee exposure. OSHA considered 
the evidence in the record and 
concludes that the IEEE method, which 
is based on testing on conductor-to- 
conductor electrodes, does not 
accurately model employee exposure. 
As noted by Dr. Horton, the approach 
taken by existing § 1910.269 and earlier 
editions of IEEE Std 516 based the 
calculation of minimum air-insulation 
distances for both phase-to-ground and 
phase-to-phase exposures on phase-to- 
ground testing of rod-to-rod electrodes 
(Tr2. 85).230 By adopting the approach 
taken in IEEE Std 516–1987 in 
promulgating existing § 1910.269, 
OSHA deemed it reasonable to rely on 
rod-to-rod gap data (59 FR 4383–4384). 
The record in this rulemaking contains 
reports of tests on a variety of electrode 
configurations, showing clearly that the 
dielectric strength of air varies with the 
configuration (269-Ex. 60; Exs. 0553, 
0554). In reviewing the record, OSHA 
has again concluded that phase-to- 
ground rod-to-rod gap test data forms a 
reasonable basis for the determination of 
minimum approach distances because it 
falls in the middle range of various 
electrode configurations (that is, it is 
neither the best case nor the worst). In 
addition, OSHA believes that employees 
performing work on energized lines are 
rarely exposed to the worst-case 
configuration, rod-to-plane electrodes, 
or to the best-case configuration, sphere- 
to-sphere electrodes. Thus, an exposure 
representing the middle range of various 
electrode configurations is reasonable 
for a model based on phase-to-ground 
testing. 

A paper by Gallet 231 reports on a 
variety of phase-to-phase gap factors, 
including supported busbars and 
asymmetrical geometries, as shown in 
the following table (Ex. 0553): 

Electrode geometry alpha = 0.5 alpha = 0.33 

Rings or large, smooth electrodes .......................................................................................................... 1.80 1.70 
Crossed conductors ................................................................................................................................. 1.65 1.53 
Rod-rod or conductor-conductor .............................................................................................................. 1.62 1.52 
Supported busbars .................................................................................................................................. 1.50 1.40 
Asymmetrical geometries ........................................................................................................................ 1.45 1.36 

Table reprinted with permission from the Institute for Electrical and Electronics Engineers (IEEE). OSHA revised the table from IEEE’s original. 

Although the performance during 
phase-to-phase tests are the same for 
rod-to-rod and conductor-to-conductor 
electrodes, OSHA concludes that phase- 

to-phase exposures are more likely to 
correspond to asymmetrical geometries, 
which, as can be seen from the table in 
the Gallet paper, have a lower dielectric 
strength than rod-to-rod or conductor- 
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232 Dielectric strength is proportional to the gap 
factor. Thus, a smaller gap factor yields a lower 
dielectric strength. 

to-conductor electrodes.232 Employees 
performing live-line barehand work face 
a wide variety of exposure conditions 
reflecting a number of different 
electrode configurations. Several of 
these electrode configurations are not 
equivalent to conductor-to-conductor 
electrodes. Employees working on 
energized supported busbars could 
experience phase-to-phase exposures. 
Additionally, during live-line barehand 
work on energized conductors, 
employees are working on the 
conductors, and the installation may be 
configured differently when maintained 
or installed. For example, a damaged 
portion of a bundled conductor may 
protrude from the bundle, or an 
employee may be holding an armor rod 
perpendicular to the conductor. The 
equipment used to position the 

employee also can affect the shape of 
one of the electrodes. The Agency 
believes that these examples may more 
closely resemble asymmetrical 
geometries. Consequently, the gap factor 
for those electrode configurations, as 
shown in the table, would be lower than 
the gap factor used in IEEE Std 516– 
2009. The IEEE standard reduced the 
gap factor by accounting for a 
conductive object in the gap. However, 
the Agency believes that such a 
reduction also would be necessary when 
another conductive object is in the air 
gap while an employee is working on an 
energized conductor, which could occur 
as equipment is transferred to the 
employee or if a second worker is in the 
air gap. Thus, OSHA concludes that a 
model based on phase-to-phase testing 
should be based on asymmetrical 
electrode geometries and that the IEEE 
committee’s choice of a conductor-to- 
conductor gap is not appropriate. 

(2) The values of some of the 
parameters used in the IEEE method 
appear to be arbitrary. The ratio of the 
negative switching impulse voltage to 
the total phase-to-phase impulse voltage 
is designated as alpha. Dr. Horton 
described this parameter, and its 
importance, as follows: 

A phase-to-phase surge between two 
phases is the voltage difference between the 
phase-to-ground surges which may be of 
opposite polarity and displaced in time, (and 
many times are) whereas a maximum phase- 
to-ground surge is considered uni-polar. 

[Figure 5] shows how two separate phase- 
to-ground surges combine to form a line-to- 
line surge. . . . 

[W]e have one [transient] for phase 1 and 
we have . . . one for phase 2, and . . . they 
are displaced by some amount of time. The 
resulting transient overvoltage or surge that 
would be across the air gap, which would be 
the line-to-line air gap, would be . . . a 
combination of the [two] curve[s]. [Tr2. 83– 
84] 
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233 Figure 5, which is a copy of Figure 4 from Ex. 
0545.1, was included in the presentation by Dr. 
Horton at the October 28, 2009, public hearing. 
(See, also, Ex. 0567.) EEI identified the source of 
this figure as EPRI Transmission Line Reference 

Book: 115–345-kV Compact Line Design, 2007 (Blue 
Book). 

234 In the IEEE method, the critical sparkover 
voltage, V50, is directly proportional to k, and the 

minimum air-insulation distance (the electrical 
component of the minimum approach distance) is 
inversely proportional to V50. Thus, the electrical 
component of the minimum approach distance is 
inversely proportional to k. 

The IEEEcommittee used an alpha of 
0.33 for system voltages up to 242 
kilovolts. However, the committee used 
a value of 0.41 for higher system 
voltages. It described the rationale for 
this latter decision with a quote from 
the Vaisman paper: 

In [extra-high voltage] systems, where there 
is efficient overvoltage control and hence the 
overvoltage factor a tends to lie in the range 
of 0.41 to 0.50, the ratio between the line-to- 
line (D1) and the line-to-ground (D) clearance 
equal to 2.0 is the one which provides a more 

balanced distribution of flashovers between 
the two gaps. [Ex. 0532] 

OSHA has two concerns about this 
choice. First, the paper does not 
indicate that an alpha of 0.41 is the 
smallest expected for these systems. A 
smaller value of alpha will produce a 
smaller value for the gap factor, k, and, 
consequently, a larger electrical 
component of the minimum approach 
distance.234 Second, it is not clear why 
efficient overvoltage control has any 
effect on alpha. Overvoltage control 

limits the maximum transient 
overvoltage on each individual phase, 
but it does not necessarily limit the 
delay between the peak transient 
overvoltage on each phase, which 
appears as DTcr in Figure 5. The 
Vaisman paper also explored the effect 
of DTcr, which is not accounted for in 
the IEEE method: 

In other tests, where only the negative 
wave was displaced, the observed reductions 
were: 
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235 IEEE Std 516–2009 listed three papers that 
supported the method used for phase-to-ground 
exposures: 

Elek, A., and Simpson, J. W., ‘‘Safe clearance and 
protection against shocks during live-line work,’’ 
AIEE Transaction on Power Apparatus and 
Systems, vol. 80, pt. III, pp. 897–902, Feb. 1962. 

IEEE Committee Report, ‘‘Live-line maintenance 
methods,’’ IEEE Transactions on Power Apparatus 

and Systems, vol. PAS–92, pp. 1642–1648, Sept./
Oct. 1973. 

IEEE Committee Report, ‘‘Recommendations for 
safety in live-line maintenance,’’ IEEE Transactions 
on Power Apparatus and Systems, vol. PAS–87, no. 
2, pp. 346–352, Feb. 1968. 

All three of these papers examined minimum 
approach distances for live-line work (Ex. 0532). 

236 TL-L = 1.35TL-G + 0.45. OSHA is adopting this 
equation in Table V–2. Drafts 9 and 10 of IEEE Std 

516 and final IEEE Std 516 adopt this equation for 
calculating the phase-to-phase maximum per-unit 
transient overvoltage (Exs. 0524, 0525, and 0532), 
and there is no evidence in the record to indicate 
that it does not accurately represent the phase-to- 
phase maximum per-unit transient overvoltage. 

237 D = (C + a) × pu × Vmax. 
238 Central Research Institute of Electric Power 

Industry. 

TABLE 2—REDUCTION IN [V50] WHEN DISPLACING THE NEGATIVE WAVE 

[alpha] 
Desired 

[alpha] 
Obtained 

DTcr 
(ms) 

Reduction 
(%) 

0.33 ...................................................................................................................... 0.28 1 1.5 
0.50 ...................................................................................................................... 0.43 1 3.1 
0.33 ...................................................................................................................... 0.22 2 4.0 
0.50 ...................................................................................................................... 0.36 2 8.7 

Nevertheless, under these conditions, 
besides the shift between impulses, there was 
also a decrease of [alpha]. 

From all the results a maximum reduction 
of 8.7% in the value of U50 can be observed 
when the positive and negative components 
of phase-to-phase overvoltage are not 
synchronized [Ex. 0555]. 

From Figure 5, it is clear that the 
maximum overvoltage occurs when the 
positive and negative transient waves 
are synchronized, that is, when DTcr = 
0. In addition, it is clear from the BPA 
report that the poles of a circuit breaker 
do not trip simultaneously (Ex. 0575.1). 
In addition, circuit characteristics also 
may contribute to the size of DTcr. The 
DTcr range shown in the Vaisman paper 
does not seem unreasonable. Thus, from 
this paper, on which the IEEE 
committee relied, it appears that the 
maximum phase-to-phase transient 
overvoltage should be calculated, as 
shown by Table 2 in the Vaisman paper, 
by using an alpha of 0.50 and reducing 
the critical sparkover voltage by 8.7 
percent. In this case, the peak 
overvoltage on each phase has the same 
value, which seems reasonable if the 
phases are identical in most respects, 
but displaced by 2 milliseconds, which, 
based on the BPA report, also seems 
reasonable. 

(3) The IEEE method is based on 
papers on the design of lines rather than 
employee safety during maintenance. 
Finally, OSHA has a concern that the 
IEEE method is based almost 
exclusively on papers that explore the 
dielectric strength of lines. Employees 
perform work on energized lines and 
equipment. In addition, the lines on 
which employees work during 
maintenance and repair may not be in 

the same condition as the lines were 
when they were first installed. The 
Agency believes that it is appropriate to 
base minimum approach distances for 
workers on papers and scientific data 
derived from actual working conditions. 

The Agency agrees with Dr. Horton 
and EEI that phase-to-phase 
overvoltages are more complicated than 
phase-to-ground overvoltages. However, 
the Gallet formula on which the IEEE 
method is based models phase-to- 
ground, as well as phase-to-phase, 
critical sparkover voltages. In addition, 
the IEEE committee chose not to use it 
for phase-to-ground exposures, 
presumably because the papers 
supporting the method for phase-to- 
ground exposures examined the safety 
of employees performing live-line 
maintenance.235 OSHA believes that 
these papers support the method used 
in the final rule to calculate minimum 
approach distances for phase-to-phase 
exposures, as well as phase-to-ground 
exposures. Therefore, for all the 
foregoing reasons, OSHA concludes that 
the IEEE approach does not reasonably 
represent the range of overvoltages or 
the dielectric strength of air gaps that a 
worker will encounter during phase-to- 
phase exposures. 

The third method, described in Drafts 
9 and 10 of IEEE Std 516 and 
incorporated in this final rule, uses 
Equation (3) 236 to determine the 
maximum per-unit transient 
overvoltage, calculates the saturation 
factor, a, based on the maximum phase- 
to-phase transient overvoltage, and uses 
Equation (1) 237 to determine the 
minimum approach distance (Exs. 0524, 
0525). The calculation of the saturation 
factor uses a curve-fitted equation, 

which extrapolated the value for that 
factor beyond the 1,600-kilovolt 
limitation on the test data noted earlier. 
OSHA refers to this method as the 
‘‘extrapolation method’’ in the following 
discussion. In comments responding to 
the 2008 reopening notice, Mr. Brian 
Erga with ESCI supported the adoption 
of this method because it corrects the 
calculation error present in the 2003 
edition of IEEE Std 516 (Ex. 0521). 

Other rulemaking participants 
objected to the extrapolation of the 
saturation factor. (See, for example, Exs. 
0545.1, 0548.1; Tr2. 77–79.) These 
rulemaking participants maintained that 
there was no test data to support 
extrapolating this factor and argued that 
other methods of estimating the 
dielectric strength of air demonstrated 
that extrapolating the saturation factor 
would result in minimum approach 
distances that are ‘‘dangerously 
inaccurate’’ (Ex. 0548.1). The Southern 
Company explained its objections as 
follows: 

[T]here are at least two methods of 
estimating the dielectric strength of air gaps 
that show that extrapolating the saturation 
factor, ‘‘a’’, beyond the test data [reference 
omitted] for which it was based is not valid. 
A comparison of the MAID values computed 
using the [extrapolation] formula and those 
of Gallet and CRIEPI [238] [references omitted] 
show that extrapolating test points beyond 
the 1650 kV range is dangerously inaccurate. 
[Id.] 

The Southern Company described how 
it ‘‘manipulated’’ the formulas and 
plotted the results, comparing the 
extrapolation method with the other two 
methods (the Gallet and CRIEPI 
formulas), as shown in Figure 6. 
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239 OSHA chose 592.8 and 2,149 kilovolts (which 
correspond to systems of 161 kilovolts at 3.0 per- 
unit maximum transient overvoltage and 800 
kilovolts at 2.1 per-unit maximum transient 
overvoltage) because these values generally 

represent the low and high end of the voltage range 
covered by Figure 6. In addition, there is rod-gap 
test data supporting the current method at 592.8 
kilovolts, but not at 2,149 kilovolts. 

240 The Agency did not compare the modified 
CRIEPI formula as there is no evidence in the record 
to suggest that OSHA base the final rule on that 
formula. 

Southern Company included a second 
figure (not shown here) consisting of the 
area beyond 1,600 kilovolts, where test 
data is unavailable to support either 
Equation (1) or the determination of the 
saturation factor, a. The commenter 
concluded: 

[These figures] show that three methods 
agree rather closely for transient overvoltages 

less than 1600 kV (the limitation of the 
[Drafts 9 and 10] IEEE method). However, at 
approximately 1800 kV, the results found 
using the Gallet and CRIEPI formulas diverge 
significantly from the [extrapolation] method. 
The reason for this is primarily due to the 
fact that the Gallet and CRIEPI formulae are 
based on test data in this voltage range, 
whereas, the [extrapolation] formula is not. 
[Id.] 

OSHA notes that there is a similar 
divergence between these formulas at 
voltages from 600 to 750 kilovolts. The 
following table shows minimum air- 
insulation distances for two voltages 239 
using the Equation (1) extrapolation 
method and Southern Company’s 
modified Gallet formula: 

Voltage 

Equation (1) 
based on 

extrapolation 
method 1 

Modified gallet 
formula Percent difference 

592.8 kV ..................................................................................................................... 1.28 meters ........ 1.50 meters ........ 17 
2149.0 kV ................................................................................................................... 9.23 meters ........ 10.68 meters ...... 16 

1 Based on IEEE Standard 516 Draft 9 (Ex. 0524). 

This table shows a substantial 
difference between the Southern 
Company’s modified Gallet formula and 
the extrapolation method at voltages 
where test data exist. Southern 
Company’s modified Gallet formula 
produces minimum approach distances 
that are much higher at voltage levels 
where test data exist than they are 
where test data do not exist. Because the 
modified Gallet formula does not 
accurately produce minimum approach 
distances where test data exists, there is 
no reason to believe that it will 
accurately calculate minimum approach 

distances where there is no test data. 
Therefore, OSHA concludes that it 
cannot rely on the Southern Company’s 
analysis to show that the extrapolation 
method does not provide adequate 
employee protection.240 The results of 
this comparison are not surprising. The 
curves representing these formulas have 
slightly different shapes. In comparison 
to Equation (1), in which the saturation 
factor increases nearly linearly before 
and after extrapolation, the Gallet 
formula results in a small increase in 
the saturation factor at lower voltages, 
but a large increase at higher voltages. 

Thus, despite the similarity in 
appearance between the two equations, 
OSHA concludes that, compared to the 
extrapolation method, the modified 
Gallet formula does not equally 
represent the strength of the air gap. 

Further exploration of the modified 
Gallet and CRIEPI formulas sheds 
additional light on this issue. The Gallet 
formula uses a gap factor as one 
parameter. Southern Company used a 
gap factor of 1.3 in its comparison. 
Although the comment stated that 
Southern Company based the gap factor 
on rod-to-rod electrode configurations, 
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241 With no record support for a gap factor of 1.3, 
it appears that Southern Company chose the gap 
factor arbitrarily. In this example, OSHA has chosen 
an equally arbitrary gap factor simply to show how 
the curves can be manipulated. 

242 This graph is Figure 1 in Ex. 0556 and Figure 
2 in Ex. 0558. 

there is no record support for this value. 
The lowest value for the gap factor 
provided in the Gallet paper was 1.36 
(Ex. 0553). Had Southern Company used 
a gap factor of 1.33 instead,241 the 
differences between the equations 
would be generally smaller, and the 
high-voltage ‘‘difference’’ noted by 
Southern Company would not be 
apparent until approximately 2,100 
kilovolts. At system voltages higher than 
242 kilovolts, IEEE Std 516–2009 uses a 
gap factor equivalent to 1.377, which 
results in smaller rather than larger 
minimum air-insulation distances at 

voltages between approximately 800 
and 2,200 kilovolts (Ex. 0532). 
Therefore, the Agency is rejecting 
Southern Company’s argument that the 
modified Gallet and CREIPI formulas 
show that the extrapolation method is 
not sufficiently protective. 

The concern about the lack of test 
data appears to be unfounded, at least 
for the range of overvoltages addressed 
by the final rule. The largest overvoltage 
addressed by the final rule is 
approximately 2,500 kilovolts, which 
corresponds to an 800-kilovolt system 
with a phase-to-ground maximum per- 
unit transient overvoltage of 2.5 pu. The 
test data for rod-to-rod gaps extends to 
1,600 kilovolts. Thus, the data cover 
about two thirds of the voltage range 
covered by the final rule, and the test 

data provide substantial support for 
maximum transient overvoltages of 
1,600 kilovolts (which corresponds to 
an 800-kilovolt system with a 1.5 per- 
unit maximum transient overvoltage) 
regardless of whether the exposure is 
phase-to-phase or phase-to-ground. In 
addition, the saturation factor varies 
almost linearly with voltage, as can be 
seen from the table and graphs of 
voltage vs. saturation factor in the IEEE 
reports on which Equation (1) is based 
(Exs. 0556, 0558). Figure 7 reproduces 
the relevant graphs in those papers.242 
Thus, an extrapolation of the saturation 
factor likely will produce reasonable 
results. 
BILLING CODE 4510–26–P 
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BILLING CODE 4510–26–C 

In addition, as noted earlier, the 
Gallet and CRIEPI formulas, the other 
two formulas described by Southern 
Company for determining sparkover 
voltages, have a similar shape. (See 
Figure 6.) The extrapolation method 
might not be as conservative at the 
highest voltages as the Gallet and 
CRIEPI formulas. However, because the 
modified Gallet and CREIPI formulas 
rely on a gap factor that is unsupported 

on the record, and because the gap 
factor adopted in IEEE Std 516–2009 
yields minimum approach distances 
that are less conservative than the 
extrapolation method, the Agency 
believes that the extrapolation method 
will provide adequate protection for 
workers. For these reasons, OSHA 
concludes that it is reasonable to 
extrapolate the test data to determine 
minimum approach distances. 
Consequently, the final rule adopts the 

extrapolation method of determining 
minimum approach distances by 
providing equations for calculating the 
saturation factor, a, as described in the 
following paragraphs. 

Drafts 9 and 10 of the 2009 revision 
of IEEE Std 516, as well as the approved 
edition of that standard, provided linear 
equations for the saturation factor. 
These equations varied depending on 
the voltage range (Exs. 0524, 0525, 
0532). IEEE Std 516–2009 limits the 
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243 It should be noted that, despite the 1,600- 
kilovolt limitation, IEEE Std 516–2009 apparently 
applies this equation to 1,633 kilovolts (the 
maximum transient overvoltage on an 800-kilovolt 
system with a 2.5 per-unit maximum transient 
overvoltage) in the minimum approach distance 
tables in Appendix D of that standard. 

244 IEEE is the secretariat of the National 
Electrical Safety Code, which IEEE adopted and 
which ANSI approved subsequently as a standard. 
The official designation of the current version of the 
National Electrical Safety Code is ANSI/IEEE C2– 
2012. Standards approved as ANSI standards are 
American National Standards. In addition, the 
ANSI approval process ensures that procedures 
used to adopt standards conform to the procedures 
described in the definition of ‘‘national consensus 
standard’’ in 29 CFR 1910.2(g). See, for example, 
OSHA’s adoption of national consensus standards 
and established Federal standards under Section 
6(a) of the OSH Act (36 FR 10466, May 29, 1971). 

245 IEEE standards frequently undergo the ANSI 
approval process. After becoming an approved 
American National Standard, an IEEE standard 
shares a joint ANSI/IEEE designation. 

246 According to a survey conducted by IEEE, over 
20 States adopted the 2007 edition of the NESC, and 
several other States adopted other editions of the 
NESC (http://standards.ieee.org/about/nesc/
pucsurvey2007.pdf). The States generally enforce 
public safety provisions of the NESC through public 
utility commissions. OSHA is not aware of any 
States that adopted the updated consensus standard 
since its most recent publication. OSHA anticipates 
that States will adopt this edition of the NESC when 
they update their regulations. 

equation for the highest range to 
transient overvoltages of 1,600 kilovolts 
(Ex. 0532).243 Drafts 9 and 10 of the 
2009 revision of that IEEE standard 
extrapolated the saturation factor by 
applying the equation for the highest 
voltage range without limit (Exs. 0524, 
0525). OSHA notes that Drafts 9 and 10 
of IEEE Std 516 used slightly different 
equations for the calculation of the 
saturation factor than does IEEE Std 
516–2009 (Exs. 0524, 0525, 0532). The 
Agency compared the results of the two 
sets of equations with the data from the 
original IEEE reports on which Equation 
(1) is based and determined that the 
equations from IEEE Std 516–2009 fit 
the data precisely. However, IEEE Std 
516–2009 notes: 

[T]here is a different value of the ‘‘a’’ 
[saturation] factor for same voltage used to 
calculate MAID and MTID. To avoid having 
values of the ‘‘a’’ factors for MAID and MTID, 
the working group decided to use only the 
MTID ‘‘a’’ factor since it matches the values 
of the ‘‘a’’ factor shown on the figure. [Ex. 
0532] 

Thus, the IEEE standard bases the 
saturation factor on the withstand 
voltages with tools in the gap. OSHA 
believes that this approach is 
appropriate for phase-to-ground 
exposures. However, for phase-to-phase 
exposures, which almost never involve 
tools across the gap, the Agency believes 
that this approach is unnecessarily 
conservative. Draft 9 of the IEEE 
standard uses equations for the 
saturation factor based on test data for 
air gaps without tools. Therefore, the 
final rule bases the saturation factor on: 
(1) The equations from IEEE Std 516– 
2009 for phase-to-ground exposures and 
(2) the equations in Draft 9 of that 
standard for phase-to-phase exposures. 
Therefore, Table V–2 applies the 
equations for the saturation factor, a, 
from IEEE Std 516–2009 to phase-to- 
ground exposures, while using the 
equations for this factor from Draft 9 of 
that standard for phase-to-phase 
exposures. To extrapolate the saturation 
factor to the highest voltage addressed 
by the final rule, OSHA is extending the 
application limit of Equation 59 from 
IEEE Std 516–2009. The Agency based 
these equations on the assumption that 
no insulated tool or large conductive 
object are in the gap. Note 3 to Table V– 
2 indicates that, if an insulated tool 
spans the gap or if a large conductive 
object is in the gap, employers are to use 

the equations for phase-to-ground 
exposures (with VPeak for phase-to-phase 
exposures). 

Circuits operating at 362.1 to 420 
kilovolts. In the 2009 reopening notice, 
OSHA noted that IEEE Std 516–2009 
included an additional voltage range, 
362.1 to 420 kilovolts, in its minimum 
approach distance tables; this range did 
not appear in OSHA’s proposed rule (74 
FR 46962). The Agency requested 
comments on whether it should add this 
voltage range to the minimum approach 
tables in the final rule. Rulemaking 
participants recommended adding this 
voltage range to the OSHA standard, 
though no electric utilities responding 
to the issue operated any system in this 
voltage range. (See, for example, Exs. 
0545.1, 0548.1, 0551.1; Tr2. 93, 159.) Dr. 
Randy Horton, testifying on behalf of 
EEI, stated: 

OSHA should include these voltage ranges 
in the final [r]ule in order to provide 
complete guidance to the industry. However, 
there are not many lines that operate at these 
voltages within the American electric utility 
industry. [Tr2. 93] 

Although it appears that there are few, 
if any, electric power transmission 
systems in the United States operating 
at 362.1 to 420 kilovolts, OSHA is 
including this voltage range in the final 
standard. Otherwise, an employer with 
a system operating in this voltage range 
would have to set minimum approach 
distances based on a maximum system 
voltage of 550 kilovolts, the highest 
voltage in the next higher voltage range 
listed in Table V–6. Even if systems 
operating in the 362.1- to 420-kilovolt 
range are extremely rare, OSHA is not 
requiring employers to adhere to 
minimum approach distances that are 
substantially higher than necessary to 
protect employees doing work at those 
voltages. Therefore, OSHA decided to 
include the 362.1- to 420-kilovolt range 
in Table V–6 in the final rule, which 
specifies alternative minimum approach 
distances for worksites at an elevation of 
900 meters or less. Employers not using 
that table can establish minimum 
approach distances for any particular 
voltage, including voltages in the 362.1- 
to 420-kilovolt range, using the 
equations in Table V–2 for the 
maximum voltage on the particular 
circuit involved. 

The electrical component of MAD— 
DC exposures. OSHA proposed 
minimum approach distances for dc 
circuits in Table V–5. OSHA received 
no comments on these minimum 
approach distances and, therefore, is 
adopting them in Table V–7 of the final 
rule as proposed. 

OSHA’s requirements on minimum 
approach distances better effectuate the 

purpose of the OSH Act than the 
national consensus standard. Whenever 
a final rule differs substantially from an 
existing national consensus standard, 
Section 6(b)(8) of the OSH Act requires 
OSHA to publish a statement of reasons 
in the Federal Register explaining why 
the final rule will better effectuate the 
purposes of the Act than the national 
consensus standard. This final rule 
contains requirements for minimum 
approach distances that differ 
substantially from those in the 2012 
NESC, which the Agency determined is 
the current, relevant national consensus 
standard. 

Paragraph (g) of § 1910.2 defines 
‘‘national consensus standard’’. There 
are currently two existing consensus 
standards addressing minimum 
approach distances for electric power 
generation, transmission, and 
distribution work: ANSI/IEEE C2–2012 
and IEEE Std 516–2009. The 2012 
NESC, which also is an IEEE standard, 
was approved as an ANSI standard on 
June 3, 2011.244 IEEE Std 516–2009 is 
not currently an ANSI standard, 
although the 2003 edition was an ANSI 
standard.245 Many States adopt the 
NESC (Tr2. 151).246 Mr. Charles Kelly of 
EEI called the NESC ‘‘the preeminent 
National Consensus Standard on 
clearance distances for electric utility 
work on high voltage lines and 
equipment’’ (Tr2. 73). Mr. James 
Tomaseski, testifying on behalf of the 
NESC, called that document ‘‘the 
authority on safety requirements for 
power . . . systems’’ (Tr2. 35). In 
contrast, rulemaking participants 
characterized IEEE Std 516 as ‘‘an 
engineering document’’ containing 
engineering principles and guidelines 
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247 A portable protective gap is a device installed 
on a phase conductor to provide a known withstand 
voltage. The gap is designed to spark over at a low 
enough transient overvoltage to prevent sparkover 
at the (reduced) electrical component of the 
minimum approach distance at the work location 
(Ex. 0532). 

(Tr2. 56; see also, for example, Tr2. 59, 
74, 129–130, 174). However, the NESC 
takes those engineering principles and 
produces work rules, taking into 
account the practical effects of the 
requirements. (See, for example, Tr2. 57, 
73, 175–176.) OSHA, therefore, 
concludes that the 2012 NESC is the 
existing national consensus standard for 
the purposes of Section 6(b)(8). 

The 2012 NESC sets its basic ac 
minimum approach distances in Table 
441–1. This table divides minimum 
approach distances into two sets of 
distances: one for voltages up to 72.5 
kilovolts and the other for voltages of 
72.6 to 800 kilovolts. The minimum 
approach distances applying to voltages 
of 72.5 kilovolts and less are the same 
for work with and without tools 
between the employee and the 
energized part. The minimum approach 
distances applying to voltages of 72.6 to 
800 kilovolts vary depending on 
whether a tool spans the distance 
between the employee and the 
energized part. The distances in Table 
441–1 are identical to the minimum 
approach distances in IEEE Std 516– 
2009 for industry-accepted values of 
maximum transient overvoltage, and the 
NESC limits the application of Table 
441–1 to situations in which IEEE Std 
516–2009 declares that industry- 
accepted values of maximum transient 
overvoltage are valid, as described 
earlier in this section of the preamble. 

Table 441–1 in the 2012 NESC does 
not specify distances for phase-to-phase 
exposures with tools or large conductive 
objects between the employee and the 
energized part. In addition, the table 
applies only to worksites at an elevation 
below 900 meters (3,000 feet). For 
higher elevations, the 2012 NESC 
requires the employer to calculate 
minimum approach distances using a 
formula equivalent to that in IEEE Std 
516–2009. 

The 2012 NESC requires the employer 
to make an engineering analysis to 
determine the minimum approach 
distance in two situations: (1) If the 
employer uses phase-to-phase live line 
tools between the employee and the 
energized part (Table 441–1, Note 8), 
and (2) if the employer chooses to use 
an engineering analysis in lieu of using 
Table 441–1 (Rule 441A1). A note in the 
2012 NESC reads: ‘‘IEEE Std 516–2009 
contains information that may be used 
to perform an engineering analysis to 
determine minimum approach 
distances.’’ 

The 2012 NESC bases its minimum 
approach distances on IEEE Std 516– 
2009; and, as explained previously, the 
Agency concluded that the minimum 
approach distances in IEEE Std 516– 

2009 expose employees to additional 
risk of injury for various exposures. The 
IEEE standard sets minimum approach 
distances for exposures at voltages of 
72.5 kilovolts and less that do not take 
account of tools or conductive objects in 
the air gap. Consequently, OSHA 
determined that, for these voltages, the 
IEEE method for calculating minimum 
approach distances, on which the 2012 
NESC bases its minimum approach 
distances, does not protect employees as 
well as the method for calculating 
minimum approach distances specified 
in the final rule. The final rule ensures 
adequate employee protection, even 
when tools or conductive objects are 
present in the air gap. In addition, for 
phase-to-phase exposures at voltages of 
more than 72.5 kilovolts, the Agency 
found that the method for calculating 
minimum approach distances in IEEE 
Std 516–2009, on which the 2012 NESC 
bases its minimum approach distances, 
does not use gap factors that adequately 
represent the full range of employee 
exposures. Furthermore, the 2012 NESC 
permits employers to use the industry- 
accepted values for the maximum per- 
unit transient overvoltage without 
ensuring that the maximum transient 
overvoltages at the worksite cannot 
exceed those values. Although the 2012 
NESC limits the use of the industry- 
accepted values in some situations, the 
limitation does not appear to apply to 
circuits such as the BPA circuit that 
exhibited higher maximum per-unit 
transient overvoltages. Thus, OSHA 
concludes that the 2012 NESC is not as 
effective as the final rule in protecting 
employees against high maximum 
transient overvoltages. Because the 
minimum approach distances contained 
in the final rule will better protect 
employees than the distances specified 
in the NESC, the Agency also concludes 
that the final rule will better effectuate 
the purposes of the OSH Act than the 
NESC. Therefore, the Agency concludes 
that the minimum approach distances 
required by the final rule, which 
account for actual workplace 
conditions, will better protect 
employees than the IEEE distances for 
these exposures. 

Impacts of changes in minimum approach 
distances. The final rule at § 1926.950(d)(2), 
as well as § 1926.960(c)(1)(ii) and Table V– 
2, requires employers to determine the 
maximum per-unit transient overvoltage for 
the systems on which employees will be 
working. Existing § 1910.269(a)(3) already 
contains a comparable provision, requiring 
employers to determine existing conditions 
related to the safety of the work to be 
performed, including maximum switching 
transient voltages. 

The maximum per-unit transient 
overvoltages addressed by the existing 
standard are the industry-accepted 
values of 3.0 for voltages up to 362 
kilovolts, 2.4 for 552 kilovolts, and 2.0 
for 800 kilovolts. OSHA believes that, 
under the existing rule, most employers 
simply assume these maximum per-unit 
transient overvoltages and set minimum 
approach distances accordingly. As 
explained earlier, this final rule raises 
the highest maximum transient 
overvoltages to 3.5 for up to 420 
kilovolts, 3.0 for 550 kilovolts, and 2.5 
for 800 kilovolts. OSHA believes that 
some systems will accommodate the 
larger minimum approach distances that 
will result from using these new, default 
values. Not all systems will 
accommodate such changes, however. 
(See, for example, Exs. 0573.1, 0575.1, 
0577.1.) For phase-to-ground exposures, 
the minimum approach distance could 
be as much as 2.35 meters (7.67 feet) 
greater under the final rule than under 
Table R–6 in existing § 1910.269. The 
existing minimum approach distance is 
4.53 meters (14.9 feet) for phase-to- 
ground exposures on an 800-kilovolt 
system. The final rule sets 6.88 meters 
(22.57 feet) as the largest minimum 
approach distance for this voltage. (This 
increase is due to the use of minimum 
tool distances, as well as the higher 
default maximum per-unit transient 
overvoltage.) Consequently, OSHA 
believes that employers with 
installations that will not accommodate 
these larger minimum approach 
distances will either determine through 
engineering analysis or establish 
through the use of portable protective 
gaps 247 precise maximum per-unit 
transient overvoltages on these 
installations so that the installations 
will accommodate the required 
minimum approach distances. 

For the systems that exhibit transient 
overvoltages that will not accommodate 
the resultant minimum approach 
distances, OSHA concludes that it is 
feasible for employers to either control 
the maximum transient overvoltages, 
through the implementation of such 
measures as portable protective gaps, 
circuit alterations, or operational 
controls (including blocking reclosing 
and restricting circuit switching), or 
deenergize the circuit to perform the 
work. (See, for example, Exs. 0532, 
0548.1; Tr2. 114–115.) 
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248 As seen from Table R–6 in existing § 1910.269 
and Table V–1 in existing § 1926.950, existing 
electric power circuits operate at 161 to 169 
kilovolts and at 230 to 242 kilovolts. OSHA 
broadened the ranges in the corresponding tables in 
the final rule in the unlikely event that electric 
utilities design and install circuits operating at 
voltage between the listed voltage ranges. 

249 The final economic analysis estimates that 10 
percent of the ‘‘projects’’ (as that term is used in 
Section VI, Final Economic Analysis and 
Regulatory Flexibility Analysis, later in this 
preamble) performed by employers with circuits 
operating at 230 kilovolts or more will involve 
installing portable protective gaps based on the 
assumption that projects are distributed 
proportionately across affected and unaffected 
circuits. Consequently, if 10 percent of the circuits 
operating at voltages of 230 kilovolts or more 
require ‘‘additional measures, such as installing 
portable protective gaps,’’ then 10 percent of the 
projects on those circuits will require such 
measures. 

250 The maximum per-unit transient overvoltages 
under existing § 1910.269 are 3.0 for voltages up to 
362 kilovolts, 2.4 for 552 kilovolts, and 2.0 for 800 
kilovolts. 

251 OSHA addressed the cost of retrofitting or 
redesigning circuits or equipment earlier in this 
discussion. OSHA’s conclusion regarding these 
costs apply equally to American Electric Power’s 
comment regarding the need to purchase new live- 
line maintenance equipment. 

The final economic analysis, in 
Section VI, Final Economic Analysis 
and Regulatory Flexibility Analysis, 
later in this preamble, assumes that 
electric utilities with circuits operating 
at 230 kilovolts or more (including all 
circuits in the 169.1- to 242.0-kilovolt 
voltage range 248) will be affected by 
increases in minimum approach 
distances at those voltages. Therefore, 
the Agency estimates that 10 percent of 
the circuits operating at 230 kilovolts or 
more will require additional measures, 
such as installing portable protective 
gaps, that permit employers to adopt 
minimum approach distances that their 
circuits can accommodate.249 However, 
OSHA is not including any costs for 
retrofitting or redesigning circuits or 
equipment for this purpose. The Agency 
believes that such measures will be rare 
and undertaken only when they are less 
costly than the alternatives or when 
necessitated for reasons unrelated to 
requirements in the final rule. OSHA 
did not include cost estimates for taking 
outages because the Agency concludes 
that only rarely will other, less costly, 
measures be impractical. 

Several rulemaking participants 
maintained that adopting minimum 
approach distances greater than the 
distances in existing § 1910.269 would 
have a substantial effect on how 
employees perform energized line work 
and possibly on whether they could 
perform it at all. (See, for example, Exs. 
0545.1, 0549.1, 0550.1, 0573.1, 0575.1; 
Tr2. 53–55, 96–98.) Some of these 
comments related to climbing 
structures, with the commenters 
claiming that employees would be 
precluded from climbing some 
structures if the final rule substantially 
increased minimum approach distances. 
(See, for example, Exs. 0549.1, 0573.1; 
Tr2. 54–55, 166.) For instance, 
Consolidated Edison reported that larger 
minimum approach distances could 

prevent workers from climbing towers 
on several of its lines and noted that 
clearances vary from tower to tower (Ex. 
0549.1). Consolidated Edison also 
maintained that larger minimum 
approach distances might prohibit it 
from positioning an employee on the 
tower with a live-line tool to perform 
tasks such as installing cotter keys or 
removing debris (id.). EEI argued that, if 
minimum approach distances exceeded 
the length of line insulators, employees 
would not be permitted to use existing 
live-line maintenance equipment 
without changing their work methods 
(Ex. 0545.1; Tr2. 114–115). EEI and 
Consolidated Edison, among others, 
maintained that larger minimum 
approach distances could increase the 
number of outages. (See, for example, 
Exs. 0545.1, 0549.1.) 

For each of the examples the 
commenters provided of situations in 
which higher minimum approach 
distances might be problematic, the 
worker would be at ground potential 
while located on a tower or other 
structure. Thus, these comments relate 
solely to phase-to-ground exposures. For 
these exposures, the final rule increases 
minimum approach distances 
substantially under two conditions: (1) 
When the maximum per-unit transient 
overvoltage exceeds the default 
maximums under the existing 
standards,250 or (2) when insulating 
tools or conductive objects are present 
in the air gap. In each case, the 
employer can implement measures, 
such as using a portable protective gap, 
to reduce the maximum per-unit 
transient overvoltage and, consequently, 
the minimum approach distance. (See 
Appendix B to final Subpart V for a 
discussion of the use of a portable 
protective gap to reduce the required 
minimum approach distance. Appendix 
B to existing § 1910.269 recognizes this 
method of reducing the required 
minimum approach distance.) In 
addition, when the employer can 
demonstrate that there will be only air 
between the employee and the 
energized part, which should normally 
be the case during climbing or 
inspection procedures, Table V–2 
permits the employer to determine 
minimum approach distances using the 
equation based on minimum air- 
insulation distances, which will 
produce smaller minimum approach 
distances than the equation based on 
minimum tool-insulation distance. 

Some rulemaking participants 
maintained that revised minimum 
approach distances would result in 
costs related to the purchase of new 
tools, revision of training programs, and 
retraining of employees. (See, for 
example, Exs. 0545.1, 0548.1, 0550.1, 
0551.1; Tr2. 94–95.) For instance, 
American Electric Power commented: 

The potential [cost impact] could be 
significant, especially when considering the 
proposed changes and resulting implications 
on the design standards. It is sufficient to 
state that changes in minimum approach 
distances, that exceed the length of standard 
line insulation, could require the re-tooling 
of live line maintenance equipment (placing 
some live line maintenance currently done 
on hold until new tooling is available); the 
development of new work methods and the 
training/re-education that could be required; 
and could impact current design standards 
(that are relatively common across the 
industry). In some cases, on [extra-high- 
voltage] lines, it is not possible to state that 
new tooling and procedures can be 
established until maintenance experts have 
had adequate time to fully evaluate the 
situation. [Ex. 0550.1] 

OSHA included the costs of training 
employees in the requirements of the 
standard, including the minimum 
approach-distance requirements, in the 
economic analysis conducted for the 
proposed rule. (See 70 FR 34905– 
34910.) The proposal included revised 
minimum approach distances that were 
in some cases greater than the distances 
specified in existing § 1910.269. OSHA’s 
estimates for the proposed rule already 
accounted for the costs associated with 
training employees in the revised 
minimum approach distances, including 
any necessary changes in procedures. 
Therefore, the Agency concludes that it 
is not necessary to increase those cost 
estimates as a result of the changes 
made to the minimum approach- 
distance provisions between the 
proposed and final rules.251 

Table 9 shows the differences 
between the default minimum approach 
distances in existing § 1910.269 and the 
final rule for phase-to-ground and 
phase-to-phase exposures on circuits 
operating between 72.6 kilovolts and 
169.0 kilovolts. This table compares the 
minimum approach distances in Table 
R–6 in existing § 1910.269 with the 
largest minimum approach distances in 
Table 7 through Table 9 in Appendix B 
to final Subpart V. The distances in the 
tables in the appendix assume that an 
insulated tool spans the gap (or that a 

VerDate Mar<15>2010 23:17 Apr 10, 2014 Jkt 232001 PO 00000 Frm 00135 Fmt 4701 Sfmt 4700 E:\FR\FM\11APR2.SGM 11APR2m
st

oc
ks

til
l o

n 
D

S
K

4V
P

T
V

N
1P

R
O

D
 w

ith
 R

U
LE

S
2



20450 Federal Register / Vol. 79, No. 70 / Friday, April 11, 2014 / Rules and Regulations 

252 In this exhibit, EEI described how applying 
‘‘MAD for tools’’ to climbing and inspection 
activities would make some of this work infeasible. 
According to EEI, up to 23 percent of line insulators 
at transmission voltages are shorter than minimum 
approach distances based on tools in the gap. As 
explained previously in this section of the 
preamble, when the employer can demonstrate that 
there will be only air between the employee and the 
energized part, which normally should be the case 
during climbing or inspection procedures, Table V– 
2 permits the employer to determine minimum 
approach distances using the equation based on 
minimum air-insulation distances, which will 
produce smaller minimum approach distances than 
the equation based on minimum tool-insulation 
distance. Therefore, OSHA concludes, the 
percentage of structures that workers could not 
climb or inspect without violating the default 

minimum approach distances in the final rule is 
significantly smaller than 23 percent for voltages up 
to 169.0 kilovolts and that, up to this voltage level, 
any costs related to complying with the final rule’s 
minimum approach distances applicable to 
climbing or inspecting a structure (such as 
performing an engineering analysis) are negligible. 

large conductive object is in the gap) for 
phase-to-ground exposures. 

TABLE 9—INCREASES IN MINIMUM APPROACH DISTANCES FOR PHASE-TO-GROUND EXPOSURES FROM EXISTING 
§ 1910.269 TO FINAL SUBPART V 

Voltage 
kV 

Phase-to-ground 
increase 

m (ft) 

Phase-to-phase 
increase 

m (ft) 

72.6 to 121.0 ............................................................................................................................................ 0.18 (0.59) 0.13 (0.43) 
121.1 to 145.0 .......................................................................................................................................... 0.21 (0.69) 0.14 (0.46) 
145.1 to 169.0 .......................................................................................................................................... 0.24 (0.79) 0.23 (0.75) 

For these voltage ranges, the 
maximum difference is no more than 
0.24 meters (9 inches). As photographs 
of live-line tool work in the record 
show, at these voltages, employers can 
comply with the minimum approach 
distances specified in the final rule by 
having employees make small 
adjustments in their working positions 
(269-Ex. 8–5). For example, employees 
using live-line tools can take a position 
slightly lower on the pole or structure 
and maintain the revised minimum 
approach distances. (As noted 
previously, when employees work 
where the employer can demonstrate 
that no insulated tool spans the gap and 
that no large conductive object is in the 
gap, such as during climbing or 
inspection activities, the final rule sets 
minimum approach distances for phase- 
to-ground exposures that are 
substantially smaller than the minimum 
approach distances for working with 
tools; and the maximum difference 
between the existing and the new 
minimum approach distance is no more 
than 0.14 meters (5.5 inches). 
Information in the record indicates that, 
as long as OSHA does not apply 
minimum approach distances to 
climbing and similar activities based on 
tools in the gap, employers should be 
able to comply with the minimum 
approach distances required by the final 
rule for those activities without 
adopting additional measures (Ex. 
0575.1252).) Because employers 

generally should be able to demonstrate 
that no insulated tool spans the gap and 
that no large conductive object is in the 
gap during climbing and inspection 
activities and because the increases in 
minimum approach distances for 
voltages of 72.6 to 169.0 kilovolts are 
small, OSHA believes that, with regard 
to circuits operating at those voltages, 
employers will not incur significant 
costs beyond costs associated with 
retraining employees, which OSHA 
included in its economic analysis. 

Explanation of the final minimum 
approach-distance requirements. As 
noted earlier in this section of the 
preamble, final § 1926.960(c)(1) 
specifies minimum approach distances. 
The proposed rule would have required 
the employer to ensure that no 
employee approached or took any 
conductive object closer to exposed 
energized parts than the minimum 
approach distances in proposed Tables 
V–2 through V–6. The final rule splits 
this requirement into two provisions. 
First, as noted previously, paragraph 
(c)(1)(i) requires employers to establish 
minimum approach distances no less 
than the distances computed by Table 
V–2 for ac systems or Table V–7 for dc 
systems; OSHA described and explained 
earlier in this section of the preamble 
the equations in Table V–2 of the final 
rule. Second, paragraph (c)(1)(iii) of the 
final rule requires the employer to 
ensure that no employee approaches, or 
takes any conductive object, closer to 
exposed energized parts than the 
employer’s established minimum 
approach distances, unless the 
employee works in accordance with 
paragraphs (c)(1)(iii)(A), (c)(1)(iii)(B), or 
(c)(1)(iii)(C). (See the discussion of these 
alternative methods later in this section 
of the preamble.) 

Paragraph (c)(1)(iii) in the final rule is 
equivalent to proposed paragraph (c)(1), 

except that it is the employer that is 
establishing the specific minimum 
approach distances for the workplace, 
based on equations in the standard, 
rather than the standard setting those 
distances explicitly. 

The proposed rule would have 
allowed employees to approach 
energized parts closer than the 
minimum approach distance under 
certain conditions (see proposed 
§ 1926.960(c)(1)(i) through (c)(1)(iii)). 
Existing § 1926.950(c)(1)(i), which is 
similar to proposed § 1926.960(c)(1)(i), 
permits the employee to be insulated or 
guarded from the live parts. OSHA 
omitted from the proposal language in 
the existing standard specifically 
recognizing guarding. However, the 
language proposed in paragraph (c)(1) 
required employees to maintain 
minimum approach distances from 
‘‘exposed’’ energized parts. OSHA 
defines ‘‘exposed’’ in final § 1926.968 as 
‘‘[n]ot isolated or guarded’’; therefore, 
the minimum approach-distance 
requirement does not cover guarded live 
parts, whether guarded by enclosures or 
barriers or guarded by position 
(isolated), because they are not 
‘‘exposed.’’ OSHA removed similar 
redundancies throughout proposed 
paragraphs (c)(1)(i) through (c)(1)(iii). 

Farmers Rural Electric Cooperative 
Corporation (FRECC) urged OSHA to 
retain the language that explicitly 
recognizes that employees do not have 
to maintain minimum approach 
distances from guarded or isolated 
energized parts (Ex. 0173). 

Including language exempting 
guarded or isolated live parts would be 
redundant and could lead to 
misinterpretation of the rule by 
implying that ‘‘exposed energized parts’’ 
has a meaning other than not guarded or 
isolated. Consequently, OSHA did not 
change the relevant language in this 
final rule in response to FRECC’s 
comment, and the final rule removes the 
redundancies as proposed. 

OSHA proposed a note to paragraph 
(c)(1) reading as follows: 
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Paragraph (f)(1) of § 1926.966 contains 
requirements for the guarding and isolation 
of live parts. Parts of electric circuits that 
meet these two provisions are not considered 
as ‘‘exposed’’ unless a guard is removed or 
an employee enters the space intended to 
provide isolation from the live parts. 

Final § 1926.966(f)(1) requires the 
employer to provide guards around all 
live parts operating at more than 150 
volts to ground without an insulating 
covering unless the location of the live 
parts gives sufficient clearance 
(horizontal, vertical, or both) to 
minimize the possibility of accidental 
employee contact. This provision, 
which applies to substations, requires 
guards or isolation for all live parts 
operating at more than 150 volts to 
ground unless the live parts have an 
insulating covering. As explained 
previously, ‘‘exposed’’ means ‘‘[n]ot 
isolated or guarded,’’ and live parts that 
are insulated, but not guarded or 
isolated, are exposed. Thus, live parts 
operating at more than 150 volts with an 
insulating covering meet final 
§ 1926.966(f)(1), but are still exposed. 
Therefore, the proposed note to 
§ 1926.960(c)(1) inaccurately portrays 
insulated parts as not exposed, and 
OSHA did not include the note in the 
final rule. 

Proposed paragraph (c)(1)(i) contained 
the first exception to maintaining the 
minimum approach distances— 
insulating the employee from the 
energized part. This insulation, for 
example, can take the form of rubber 
insulating gloves and rubber insulating 
sleeves. This equipment protects 
employees from electric shock while 
they work on energized lines or 
equipment. Even though uninsulated 
parts of an employee’s body may come 
closer to the live part being worked on 
than the minimum approach distance, 
the requisite rubber insulating gloves 
and sleeves would insulate the 
employee’s hand and arm from the live 
part, and the working distances 
involved would be sufficient protection 
against arc-over. As noted earlier, the 
minimum approach distances include a 
component for inadvertent movement, 
which is unnecessary for employees 
using rubber insulating equipment. 
Such inadvertent movement most often 
involved the employee’s hands and 
arms, and the insulating equipment will 
protect them. In addition, the employee 
has control over the energized part. The 
accident data in the record show that 
the overriding hazard to employees 
involves other energized conductors in 
the work area, to which the minimum 
approach distances still apply. Final 
paragraph (c)(1)(iii)(A) provides that 
employees may use insulating gloves 

and sleeves to insulate themselves from 
the energized parts upon which they are 
working; rubber insulating gloves and 
sleeves provide protection only for the 
line on which the employee is 
performing work. Employers must 
ensure that employees maintain the 
required minimum approach distances 
from other exposed energized parts. In 
addition, the insulation used must be 
designed for the voltage. (Final 
§ 1926.97 gives use voltages for 
electrical protective equipment.) 

IBEW recommended that OSHA 
clarify the final rule to indicate that 
rubber insulating gloves or rubber 
insulating gloves with sleeves provide 
adequate protection ‘‘only from the 
energized part upon which the 
employee is working, not to other 
energized parts in the work area’’ (Ex. 
0230; emphasis included in original). 
OSHA is not adopting IBEW’s 
suggestion. Although this language 
correctly represents the meaning of the 
provision, the Agency believes that this 
meaning is clear without the suggested 
changes. 

It is important to ensure that 
conductors on which the employee is 
working cannot move unexpectedly 
while only rubber insulating gloves and 
sleeves are protecting the employee 
against contact with the conductors. It is 
a violation of the minimum approach- 
distance requirement contained in 
existing § 1910.269(l)(2)(i) for an 
employee to be insulated from an 
energized part only by rubber insulating 
gloves and sleeves if the part is not 
under the full control of the employee 
at all times. For example, if an employee 
is cutting a conductor, the employee 
must restrain the conductor from 
moving toward the employee after being 
cut, or the employee must use 
additional insulation to prevent the 
conductor from striking uninsulated 
parts of his or her body. OSHA 
proposed to make this requirement 
explicit in parenthetical text in the 
proposed rule, including in the 
proposed revision of § 1910.269. 

Two commenters objected to the 
proposed language requiring the 
employee to have control of the 
energized part sufficient to prevent 
exposure to uninsulated parts of the 
employee’s body (Exs. 0201, 0209). 
They claimed that it is not always 
possible for the employer to ensure that 
an employee has adequate control over 
a part. For example, Mr. James Gartland 
with Duke Energy commented: 

OSHA should require employees to 
maintain control of energized parts only 
when it is reasonably achievable. It is not 
always possible. . . . The revised text . . . 
should be: ‘‘. . .provided that the employee 

has control of the part insofar as possible to 
prevent exposure to uninsulated parts of the 
body.’’ [Ex. 0201; emphasis in original.] 

The Agency is not adopting this 
recommendation. The language does not 
require employees to maintain control 
of energized parts under all conditions. 
The provision requires additional 
insulation on the energized part when 
the employee does not have sufficient 
control to prevent contact with 
uninsulated parts of his or her body. 
When it is not possible for the employee 
to maintain sufficient control, the final 
rule provides several options: (1) 
Maintain the minimum approach 
distance (per the introductory text to 
final paragraph (c)(1)(iii)); (2) insulate 
the employee by installing an insulating 
barrier, such as a rubber insulating 
blanket, between the employee and the 
energized part (per final paragraph 
(c)(1)(iii)(A)); or (3) install a rubber 
insulating line hose or a rubber 
insulating blanket on the energized part 
(per final paragraph (c)(1)(iii)(B)). 
Allowing the employee to work on an 
energized part that is not under the 
employee’s full control, with rubber 
insulating gloves and sleeves as the only 
insulating barrier from the energized 
part, would not protect employees 
sufficiently. 

The Ohio Rural Electric Cooperatives 
requested clarification of what the 
Agency would consider to be adequate 
control, suggesting that several types of 
measures might be adequate, including 
tying a conductor to an insulator, 
clipping a conductor into the holder on 
the jib arm of an aerial lift, and holding 
the conductor by hand at the edge of the 
bucket of an aerial lift (Ex. 0186). 

OSHA would generally consider any 
of these measures to constitute adequate 
control. Using a mechanical device, 
such as a tie wire or live-line tool 
clamps, would adequately control the 
end of an energized conductor as long 
as it is of adequate strength for the 
application. However, the employer also 
must consider portions of the conductor 
not under the control of a mechanical 
device. For example, when the 
employee takes the slack from a 
conductor under tension and must cut 
the conductor to remove any excess, the 
employer must consider whether the 
conductor, now held in place by the 
tensioning equipment, will break from 
the employee’s control after it is cut. 
OSHA would consider a conductor held 
by an employee to generally be under 
adequate control. However, if the 
conductor is hanging down and is not 
under the employee’s full control, the 
employer must ensure that the 
employee is protected from exposure to 
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253 See, for example, the four accidents described 
at http://www.osha.gov/pls/imis/
accidentsearch.accident_
detail?id=200550457&id=171055783&id=
200780294&id=301171807. 

254 The 2012 NESC contains a similar provision 
in Rule 441A1d. 

the lower portion of the conductor that 
could come too close to his or her leg. 

Mr. Leo Muckerheide with Safety 
Consulting Services objected to the 
description of the application of 
minimum approach distances to 
employees wearing rubber insulating 
gloves provided in the preamble to the 
proposal (Ex. 0180). He assumed that 
existing Subpart V and the proposal, 
which use similar language, did not 
permit uninsulated portions of the 
employee’s body to come closer to 
energized parts than the minimum 
approach distance, even when the 
employee was wearing rubber insulating 
gloves. In one particular example, he 
commented: 

[T]he minimum distance listed in existing 
table V–1 for 2100 volts is 24 inches and the 
maximum length of an insulated glove is 18 
inches. Therefore, it would be impossible to 
work on energized circuits with only 
insulating gloves and be in compliance with 
the existing table V–1. [id.] 

Mr. Muckerheide misinterpreted this 
provision. The final standard clearly 
considers the whole employee insulated 
as long as rated rubber insulating gloves 
or gloves with sleeves insulate his or her 
hands and arms. 

The Agency determined that the 
language explaining when rubber 
insulating gloves or rubber insulating 
gloves with sleeves are adequate 
protection is necessary and appropriate 
and has adopted it without substantial 
change in the final rule. (The final rule 
adds the word ‘‘rubber’’ to the term 
‘‘insulating gloves or insulating gloves 
and sleeves.’’ ‘‘Rubber insulating 
gloves’’ and ‘‘rubber insulating sleeves’’ 
are the precise terms used to describe 
this equipment, and this revision 
clarifies that final §§ 1910.137 and 
1926.97 cover this equipment.) 

As a second exception to maintaining 
the minimum approach distances, 
paragraph (c)(1)(iii)(B), which OSHA 
adopted without change from proposed 
paragraph (c)(1)(ii), allows the energized 
part to be insulated from the employee 
and any other conductive object at a 
different potential. Such insulation can 
be in the form of rubber insulating 
blankets or line hose or other suitable 
insulating equipment. Again, the 
insulation must be adequate for the 
voltage. 

Paragraphs (c)(1)(iii)(A) and 
(c)(1)(iii)(B) in the final rule recognize 
the protection afforded to the employee 
by an insulating barrier between the 
employee and the energized part. As 
long as the insulation is appropriate and 
is in good condition, current will not 
flow through the worker, thereby 
protecting the worker. 

The third exception to the 
requirement to maintain minimum 
approach distances (final paragraph 
(c)(1)(iii)(C)) is for live-line barehand 
work. (For specific practices for this 
type of work, see the discussion of final 
§ 1926.964(c) later in this preamble.) In 
this type of work, the employee is in 
contact with the energized line, but is 
not contacting another conductive 
object at a different potential. This is the 
‘‘bird-on-a-wire’’ scenario. Because 
there is no complete circuit, current 
cannot flow through the worker, thereby 
protecting the worker. 

In the proposed rule, the exception for 
live-line barehand work was broad 
enough to cover any work in which the 
employee is insulated from any other 
exposed conductive objects. However, 
OSHA knows of several accidents that 
occurred when employees working from 
aerial lifts, either insulated or 
uninsulated, grabbed energized 
conductors (Ex. 0004 253). OSHA 
believes that some employers assume 
that this practice is safe and, therefore, 
do not follow the live-line barehand 
procedures specified in final 
§ 1926.964(c) for live-line barehand 
work. In the preamble to the proposed 
rule, OSHA requested comments on 
whether the proposal would adequately 
protect employees from this type of 
accident and on what additional 
requirements, if any, would prevent this 
type of accident. 

Two commenters responded to this 
issue; they both believed that the 
proposed rule would adequately protect 
employees (Exs. 0126, 0213). Another 
commenter stated that proper training is 
necessary to prevent these types of 
actions (Ex. 0219). 

OSHA determined that the 
requirements for live-line barehand 
work are necessary whenever employees 
are working closer than the minimum 
approach distance in accordance with 
final paragraph (c)(1)(iii)(C). The 
accidents in the record make it clear 
that simply using an insulated aerial lift 
to isolate employees from energized 
parts is not sufficient protection (Exs. 
0002, 0003, 0004). In Ex. 0004 alone, 69 
accidents involved employees in aerial 
lifts who were working inside the 
minimum approach distance without 
sufficient electrical protective 
equipment. The accident summaries for 
these accidents indicated that 11 of the 
accidents involved insulated aerial lifts 
and that 2 of the accidents involved 
uninsulated aerial lifts. Because power 

line work predominantly makes use of 
insulated aerial devices, the Agency 
believes that most of the other 56 
accidents also involved insulated aerial 
lifts. Employers may argue that the 
language in proposed paragraph 
(c)(1)(iii) permits employees working 
from insulated aerial lifts to position 
themselves inside the minimum 
approach distance without following 
§ 1926.964(c). The sheer number of 
accidents involving this practice clearly 
demonstrates that this practice is 
unsafe. In addition, the 2002 NESC, in 
Rule 441A1d,254 contains a similar 
restriction on its equivalent exception to 
its minimum approach-distance 
requirement. Therefore, OSHA 
concludes that it is necessary to restrict 
the exception proposed in paragraph 
(c)(1)(iii) to live-line barehand work 
performed in accordance with final 
§ 1926.964(c) and modified the language 
of this exception, which is contained in 
§ 1926.960(c)(1)(iii)(C), accordingly. 

According to testimony in the 
§ 1910.269 rulemaking, between five 
and six percent of accidents 
experienced by power line workers 
resulted when the upper arm of an 
employee wearing rubber insulating 
gloves without sleeves contacted an 
energized part (269-DC Tr. 558–561). 
This is a significant portion of the total 
number of serious accidents occurring 
among electric line workers. The 
Agency believes that most of these 
injuries and fatalities were preventable 
had the employees used rubber 
insulating sleeves. However, as 
demonstrated by the safety record of 
some electric utility companies, the 
extensive use of insulating equipment to 
cover energized parts in the employee’s 
work area also would appear to prevent 
employees’ upper arms and shoulders 
from contacting live parts (269-Ex. 46). 
OSHA believes that insulating every 
energized part within reach of an 
employee also would avert electrical 
contacts involving other parts of the 
body, such as an employee’s head or 
back. 

Existing Subpart V does not require 
any protection for employees working 
on or near exposed live parts beyond the 
use of rubber insulating gloves. To 
prevent the types of accidents described 
previously from occurring in the future, 
the Agency decided to require 
protection in addition to that required 
by existing Subpart V. 

OSHA adopted paragraph (c)(2)(i) in 
the final rule substantially as proposed; 
this provision generally requires 
employees to use rubber insulating 
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255 A report of this accident is available at: http:// 
www.osha.gov/pls/imis/accidentsearch.accident_
detail?id=573717. 

256 See, for example, the six accidents described 
at http://www.osha.gov/pls/imis/
accidentsearch.accident_detail?id=
170074801&id=200010163&id=201750080&id=
14242036&id=982082&id=170189849. 

sleeves whenever they are using rubber 
insulating gloves under final paragraph 
(c)(1)(iii)(A). However, insulating 
exposed live parts on which the 
employee is not working makes the 
sleeves unnecessary as long as the 
insulation is placed from a position that 
would not expose the employee’s upper 
arm to contact with those parts (see final 
paragraph (c)(2)). Therefore, employees 
can work without sleeves by installing 
rubber line hose, rubber blankets, or 
plastic guard equipment on exposed, 
energized parts on which the employees 
are not performing work. OSHA 
reworded this provision in the final rule 
for purposes of clarity. 

NIOSH recommended that the 
standard require rubber insulating 
sleeves whenever employees use rubber 
insulating gloves (Ex. 0130). NIOSH 
explained: ‘‘[G]loves can be easily 
caught and pulled down by any object 
protruding from the pole or powerline, 
exposing the body to electrical 
current. . . [S]leeves add extra 
protection’’ (id.). NIOSH pointed to one 
accident in support of its position (Ex. 
0137). 

OSHA reviewed the accident and 
found that it involved a situation in 
which a splice on a conductor pulled 
down the cuff of the employee’s rubber 
insulating glove, with the conductor 
then contacting his forearm near the 
wrist (id.). OSHA acknowledges that 
such accidents occur. For example, 
there is a description of an additional 
similar accident in the rulemaking 
record (Ex. 0002 255). Rubber insulating 
sleeves protect an employee’s arm from 
a point above the cuff of the rubber 
insulating glove to the shoulder. In the 
accident cited by NIOSH, as well as the 
other accident in the record, the 
conductor contacted the employee at or 
near the wrist, where rubber insulating 
sleeves probably would not have 
protected the employee. OSHA believes 
that the work practices in which an 
employer trains qualified employees 
must include practices designed to 
protect workers from the possibility that 
an energized conductor will either pull 
a cuff down or penetrate the opening at 
the end of the glove. (Paragraph (b)(1)(ii) 
of final § 1926.950 requires employers to 
train each employee in ‘‘safety practices 
. . . that are not specifically addressed 
by this subpart but that are related to his 
or her work and are necessary for his or 
her safety.’’) The Agency concludes that 
such work practices, rather than the use 
of sleeves, will protect employees from 
being injured or killed in the 

circumstances described by NIOSH. 
Therefore, OSHA is not adopting 
NIOSH’s recommendation in the final 
rule. 

OSHA knows of several accidents that 
occurred while employees were 
performing work (generally on 
deenergized lines) near energized parts 
without using rubber insulating 
equipment (Ex. 0004 256). In these 
accidents, the employees were working 
near energized parts and inadvertently 
entered the minimum approach 
distance. Employers successfully 
challenged citations issued in a similar 
context by arguing that the standard 
permits employees to work near 
energized parts without the use of 
electrical protective equipment, as long 
as they maintain the minimum 
approach distance involved and that, 
because they trained their employees to 
maintain those distances, the accidents 
were the result of unpreventable 
employee misconduct. (See, for 
example, Central Kansas Power Co., 6 
BNA OSHC 2118 (No. 77–3127, 1978).) 

OSHA does not believe that working 
close to energized parts (that is, near the 
minimum approach distance boundary) 
without the use of electrical protective 
equipment is a safe practice. The 
Agency further believes that existing 
§ 1910.269, which appears to allow this 
practice, is not effective in preventing 
these accidents. Therefore, OSHA 
concludes that further regulation is 
necessary. Toward this end, OSHA 
proposed two new requirements: 

(1) If an employee is performing work 
near exposed parts energized at more 
than 600 volts but not more than 72.5 
kilovolts and is not insulated from the 
energized parts or performing live-line 
bare-hand work, the employee would 
have to work from a position where he 
or she could not reach into the 
minimum approach distance (proposed 
§ 1926.960(d)(2)), and 

(2) If an employee uses insulating 
gloves or insulating gloves with sleeves 
to insulate himself or herself from 
energized parts, the insulating gloves 
and sleeves would have to be put on 
and removed in a position where the 
employee could not reach into the 
minimum approach distance (proposed 
§ 1926.960(c)(2)(ii)). 

The Agency proposed 
§ 1926.960(c)(2)(ii) to ensure that 
employees don rubber insulating gloves 
and sleeves from a safe position. OSHA 
is aware that some employers have a 
ground-to-ground rule requiring their 

employees to wear rubber insulating 
gloves before leaving the ground to 
perform work and to leave the gloves on 
until the employees return to the 
ground. This practice ensures that 
employees wear the rubber gloves and 
sleeves before they reach the energized 
area and eliminates the chance that an 
employee will forget to don the 
protective equipment once he or she 
reaches the work position. Other 
employers simply require their 
employees to put on their gloves and 
sleeves before they enter the energized 
area. This practice normally requires the 
employee to use his or her judgment in 
determining where to begin wearing the 
protective equipment. The proposal 
recognized both methods of protecting 
employees, but still ensured that 
employees wear rubber insulating 
gloves and sleeves once they reach 
positions from which they can reach 
into the minimum approach distance. In 
the preamble to the proposal, the 
Agency requested comments on the 
need for this requirement and on 
whether the provision as proposed 
would protect employees from the 
relevant hazards. 

Many commenters expressed support 
for this proposed requirement or urged 
the Agency to make the rule even more 
protective. (See, for example, Exs. 0099, 
0126, 0130, 0155, 0175, 0186, 0219, 
0230, 0505; Tr. 891–894.) In supporting 
the proposed requirement, Mr. Anthony 
Ahern with Ohio Rural Electric 
Cooperatives explained: 

Judging actual distance when in close 
proximity to a conductor can be tricky. Great 
care needs to be used when putting on or 
taking off sleeves when in close proximity to 
lines. This usually requires the arms to be 
extended more than the employee might 
normally do during regular work practices. 
Quite often too you will see a worker waving 
his arms about as they try to settle the sleeve 
harness into position behind their head. 
These inadvertent movements could bring 
the workers arms inside of MAD. Also, while 
sleeves are being put on or taken off the 
employee is not wearing rubber gloves. So if 
he should reach inside of MAD his hands 
will have no protection. [Ex. 0186] 

EEI and Ameren Corporation objected 
to proposed paragraph (c)(2)(ii) because, 
they argued, it would effectively 
increase the minimum approach 
distance (Exs. 0209, 0227, 0501). 
Ameren argued that ‘‘[e]nsuring 
compliance with this proposal would be 
extremely difficult, if not impossible,’’ 
and that there was additional risk for 
employees climbing with rubber 
insulating gloves (Ex. 0209). EEI echoed 
Ameren’s objections and maintained 
that this provision was effectively 
increasing the ergonomic movement 
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http://www.osha.gov/pls/imis/accidentsearch.accident_detail?id=573717
http://www.osha.gov/pls/imis/accidentsearch.accident_detail?id=573717
http://www.osha.gov/pls/imis/accidentsearch.accident_detail?id=573717
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257 See, for example, the 15 accidents described 
at http://www.osha.gov/pls/imis/
accidentsearch.accident_detail?id=
526236&id=564971&id=566257&id=
565051&id=512269&id=525675&id=
609404&id=573832&id=743310&id=
755231&id=738989&id=755199&id=800508&id=
784397&id=812479. 

258 The NESC adopted this requirement, which, in 
the 2012 edition, appears in Rule 441A3b. 

259 The ergonomic component of the minimum 
approach distance only protects against errors in 
judging and maintaining the minimum approach 
distance. It does not account for errors that might 
result when employees become inattentive to the 
approach distance because of work-related 
distractions or other factors. 

factor of the minimum approach 
distance (Ex. 0227). EEI maintained that 
this provision would have a significant 
adverse impact on industry practices 
(id.). In its posthearing submission after 
the 2006 hearing, EEI presented 
additional arguments against the 
proposed requirement: 

There are several important difficulties 
with the proposed rules that are self-evident. 
First, they do not establish an objective 
standard, and therefore would be 
unenforceable. The rules would be different 
for each employee, depending for example on 
personal height, reach, working position, and 
the particular configuration of the energized 
equipment in the vicinity. This will make it 
difficult to train employees in compliance, 
and could make supervisory enforcement of 
the rule a nightmare. Indeed, whether an 
employee is [in] compliance could change 
literally from second to second, for example, 
as the employee shift[s] weight on a pole, or 
turns around to speak with a co-worker. As 
a litigation matter, proving the violation 
element of employer knowledge will be 
problematic at best. 

Second, the rules will effectively limit or 
inhibit the nature of work that can be 
performed outside, but within reaching 
distance, of the MAD. In planning a job, it 
would be necessary to consider what work is 
to be performed outside the MAD distance, 
and to consider the individual physical 
characteristics of the employee(s) who would 
perform it. Conceivably, short employees, 
with short arms, would be favored over tall, 
lanky employees, with long arms. This makes 
no sense, and it does not appear that OSHA 
has considered or analyzed the potential 
practical implications of these 
requirements. . . . 

Finally, there is no evidence in the record 
to show why OSHA is proposing to 
implement these requirements. There is no 
evidence that in the absence of these 
particular requirements, employees have 
been injured or suffered near misses with 
energized electrical equipment. In sum, these 
proposals are without any basis, and cannot 
be sustained. [Ex. 0501] 

OSHA does not agree that proposed 
paragraph (c)(2)(ii) increased the 
minimum approach distance. Proposed 
paragraphs (c)(2)(ii) and (d)(2) did not 
address the question of the employee’s 
location once he or she is wearing 
rubber insulating gloves and sleeves. 
Final paragraph (c)(2)(ii) simply ensures 
that the employee is already wearing the 
gloves and sleeves before he or she gets 
into position to perform work. This 
paragraph has no effect on the minimum 
approach distances, which provide 
protection against both energized parts 
on which the employee will be working 
and other energized parts in the area. 
Under final paragraph (c)(1)(iii)(A), once 
the gloves and sleeves are on, workers 
may get within the minimum approach 
distance for the part on which they are 
performing work. In addition, 

employees need to maintain the 
minimum approach distances (not 
distances greater than the minimum 
approach distances) for parts on which 
they are not working. 

EEI and Ameren’s argument that the 
provision would be difficult to enforce 
is specious. The record contains several 
examples of methods of compliance that 
would be reasonably easy to enforce, as 
well as easy for employees to 
understand and follow. For example, 
employers can institute ground-to- 
ground, cradle-to-cradle, or lock-to-lock 
rules. (See, for example, Exs. 0099, 
0130, 0201.) Mr. Kenneth Brubaker 
described these rules as ‘‘the wearing of 
rubber [insulating] gloves and sleeves 
from ground to ground while climbing 
energized structures, from cradle to 
cradle while working from aerial 
baskets, and lock to lock when working 
on underground cabinets and vaults for 
qualified line personnel’’ (Exs. 0099, 
0100). Commenters also suggested a 
‘‘10-foot rule’’ in which employees must 
wear electrical protective equipment 
whenever they are within 3.05 meters 
(10 feet) of an exposed energized part 
(Exs. 0099, 0186). OSHA expects that 
employers generally will elect to use 
bright-line rules (for example, cradle-to- 
cradle or 3.05-meter rules) such that an 
individual employee’s height and reach 
will not be an issue. Instituting such 
rules will ensure that all employees put 
on and take off rubber insulating gloves 
and sleeves as specified by the final 
rule. If an employer elects to use an 
alternative in which an employee will 
be putting on and taking off rubber 
gloves and sleeves in an unspecified 
location (for example if the employer 
simply instructs the employee to put on 
and take off gloves and sleeves at any 
location outside the reach of the 
minimum approach distance), the 
employer will need to account for the 
employee’s individual characteristics. 

EEI’s argument that planning jobs 
would be difficult under proposed 
paragraph (c)(2)(ii) is not relevant. This 
paragraph only applies when workers 
use rubber insulating gloves or rubber 
insulating gloves with sleeves, which 
the employees have to don and remove. 
This rule simply addresses donning and 
removal of this equipment in relation to 
the energized parts. OSHA addresses 
EEI’s comments further in its discussion 
of proposed paragraph (d)(2), which 
addresses selecting work positions. 

OSHA concludes that there is clear 
evidence in the record of fatalities and 
injuries caused when employees 
approach too close to energized parts 
without adequate protection (Exs. 0002, 

0003, 0004).257 Evidence in the record 
indicates that industry and employee 
representatives recognize that failure to 
wear electrical protective equipment 
when necessary is a leading cause of 
accidents and that additional measures 
to ensure the use of this equipment in 
appropriate circumstances addresses 
this problem. For example, Mr. James 
Tomaseski with IBEW testified: 

In a study on recent fatalities and serious 
accidents in the industry by the OSHA 
Strategic Partnership of Major Electric Line 
Contractor Employees, NECA, the IBEW, and 
EEI, by far the majority of the accidents were 
from contact with energized parts. A solution 
was easy in some folks’ minds, and that was 
to come up with a practice to get employees 
in rubber gloves and/or, again, rubber 
sleeves, where required. 

The Partnership, as part of their agreed- 
upon path, will develop best practices. Their 
first target for these best practices was in 
general to address electrical contacts. It was 
no surprise to many of the partners that 
ground-to-ground and cradle-to-cradle 
practices were first on the list. [Tr. 892] 

IBEW also pointed to action taken by 
NESC Subcommittee 8 as evidence of 
the need to don and remove rubber 
insulating gloves and sleeves outside 
locations in which employees can reach 
into minimum approach distances (Ex. 
0505). According to IBEW’s comments, 
the NESC subcommittee adopted a 
requirement for the 2007 NESC 
specifying that rubber insulating gloves 
be ‘‘worn whenever employees are 
within the reach or extended reach of 
the minimum approach distances’’ 
(id.).258 

In addition, Mr. Ahern’s description 
of the types of movements employees 
make when donning rubber insulating 
sleeves makes it clear that the final rule 
needs measures to ensure that workers 
do not encroach on the minimum 
approach distance during such 
activities. Encroaching on the minimum 
approach distance to energized parts 
presents hazards to employees, 
particularly when involved in tasks not 
related directly to work on those live 
parts.259 Thus, the Agency believes that 
paragraph (c)(2)(ii), which OSHA is 
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260 One commenter noted that OSHA proposed 
the same requirement in § 1910.269(l)(3)(ii) using 
slightly different language (Ex. 0186). The final rule 
uses the same language in both §§ 1910.269(l)(3)(ii) 
and 1926.960(c)(2)(ii). 

261 A ground-to-ground rule requires employees 
climbing a pole to put on rubber insulating gloves 
or rubber insulating gloves with sleeves while still 
on the ground and to remove them only after 
returning to the ground. A cradle-to-cradle rule 
requires employees working from an aerial lift to 
wear gloves or gloves with sleeves whenever the 
aerial lift platform leaves its cradle. A lock-to-lock 
rule requires employees working on transformers to 
wear gloves or gloves with sleeves from the time 
they unlock the lock on the transformer until they 
close the transformer case and reinstall the lock. 

262 The record contains descriptions of several 
accidents involving falls by employees during 
climbing, but none of the descriptions indicates that 
the use of rubber insulating gloves caused the fall. 

adopting in the final rule with only 
editorial changes from the proposal, is 
reasonably necessary and 
appropriate.260 

Some rulemaking participants 
recommended that the final rule include 
a requirement that employers availing 
themselves of the exception to the 
minimum approach-distance 
requirements for work performed with 
rubber insulating gloves (or rubber 
insulating gloves and sleeves) adopt 
ground-to-ground, cradle-to-cradle, or 
lock-to-lock rules, or set a specific 
distance from energized parts at which 
employees must wear electrical 
protective equipment.261 (See, for 
example, Exs. 0099, 0130, 0186, 0230; 
Tr. 893–894.) IBEW recommended a 
cradle-to-cradle requirement (Ex. 0230; 
Tr. 893–894). Two comments suggested 
that the rule specify the distance from 
energized parts at which employees 
must wear rubber insulating gloves or 
rubber insulating gloves and sleeves 
(Exs. 0099, 0186). One of these 
commenters suggested requiring that 
employees wear rubber insulating 
gloves and sleeves within 3.05 meters 
(10 feet) of circuits energized at 500 
volts to 500 kilovolts and within 6.1 
meters (20 feet) of circuits energized at 
500 to 800 kilovolts (Ex. 0099). 

NIOSH recommended adopting a 
ground-to-ground rule, stating: 

Ground to ground use of personal 
protective equipment (PPE) eliminates the 
hazard of reaching the energized area before 
donning PPE. It also eliminates the reliance 
on employee judgment in determining a safe 
distance to don PPE, and requires the worker 
to don PPE before entering an aerial bucket 
. . . [Ex. 0130] 

Other rulemaking participants 
opposed ground-to-ground and similarly 
specific rules (Exs. 0163, 0212, 0225). 
For example, Ms. Susan O’Connor with 
Siemens argued that ‘‘[f]orcing the use 
of one type of enforcement strategy, 
especially one that questions the 
employee’s competency, can undermine 
a strong safety culture’’ (Ex. 0163). Mr. 
James Gartland with Duke Energy did 
not oppose ground-to-ground and 

similar rules, but recommended that any 
such rule include an exception to 
permit employees, during short breaks, 
to move 3.05 meters (10 feet) away and 
to remove their electrical protective 
equipment (Ex. 0201). He commented 
that his company ‘‘has found the 
occurrence of heat-related illnesses has 
been reduced by allowing employees to 
move the bucket away from the 
conductors and remove rubber gloves 
and sleeves for a brief rest period’’ (id.). 
Although IBEW did not oppose a 
ground-to-ground rule, the union 
recognized that there may be valid 
arguments against such a requirement. 
Mr. Tomaseski testified: 

There are a few factors that mitigate against 
requiring [rubber insulating gloves] ground- 
to-ground in all circumstances. First, some 
linemen are concerned that they would have 
difficulty feeling the pole while they are 
climbing if they had to wear rubber gloves 
and they, therefore, would be at a greater risk 
of falling. 

Second, if a splinter on the pole 
[punctures] the glove . . . while [the 
employee is] climbing, it may compromise 
the protective value of the glove and, 
therefore, create a hazard for the lineman 
who subsequently touches an energized 
object. [Tr. 893] 

In recommending a cradle-to-cradle 
rule, the union argued that these factors 
were not present when an employee is 
working from an aerial lift (Tr. 893– 
894). 

OSHA concludes that there is likely to 
be little risk associated with wearing 
rubber insulating gloves while climbing. 
The practices required by final 
§ 1926.954(b)(3)(iii) should mitigate any 
fall hazards posed by climbing with 
rubber insulating gloves; this provision 
specifies fall protection for employees 
climbing poles and other structures. The 
Agency also believes it is unlikely that 
splinters will puncture rubber 
insulating gloves during climbing. In 
this regard, final § 1926.97(c)(2)(vii) 
requires employees to wear protector 
gloves over rubber insulating gloves; 
protector gloves should eliminate any 
risk from small splinters. The Agency 
believes that employees would feel any 
splinter large enough to penetrate the 
protector gloves and also would notice 
any resulting damage to a rubber 
insulating glove. In any event, there is 
little, if any, evidence that accidents 
occurred as a result of fall or splinter 
hazards posed by climbing with rubber 
insulating gloves.262 On the other hand, 
evidence of accidents caused by 
employees not wearing rubber 

insulating gloves is pervasive (Exs. 
0002, 0003, 0004). As Mr. Tomaseski 
noted, the electric power partnership 
found that ‘‘by far the majority of the 
accidents were from contact with 
energized parts’’ (Tr. 892). 

There is, however, significant 
evidence, as noted in the summary and 
explanation for § 1926.960(g) of the final 
rule later in this section of the preamble, 
that electric power workers encounter 
heat-stress hazards and that providing 
cooling breaks is a recognized method of 
reducing such hazards. Adopting a 
ground-to-ground or cradle-to-cradle 
rule would force employees wearing 
rubber insulating gloves to either 
descend and reclimb poles or lower and 
reraise their aerial lift platforms to take 
breaks from wearing the protective 
equipment. The Agency suspects that 
such a requirement could discourage 
employees from taking these breaks. 
Consequently, OSHA is not adopting a 
ground-to-ground or cradle-to-cradle 
rule. Although the Agency is not 
adopting ground-to-ground or cradle-to- 
cradle provisions in the final rule, 
OSHA encourages employers to adopt 
such provisions when appropriate and 
to remind employees of the importance 
of taking cooling breaks when 
necessary. 

The Agency also decided not to 
include in the final rule a specific 
distance beyond which employees must 
put on and take off their rubber 
insulating gloves. Any such distance 
would be arbitrary, and OSHA believes 
that allowing employers to design work 
rules appropriate for their workforces 
and workplaces is a more reasonable 
approach. Consequently, OSHA is 
adopting paragraph (c)(2)(ii) in the final 
rule substantially as proposed. As 
explained previously under the 
summary and explanation for paragraph 
(c)(1)(iii)(A), the final rule uses the term 
‘‘rubber insulating gloves’’ in place of 
the term ‘‘insulating gloves’’ included in 
the proposed rule. 

Paragraph (d) of the final rule 
addresses the employee’s working 
position. The requirements in this 
paragraph protect employees against 
slipping, falling, or accidentally 
reaching into energized parts. Mr. 
Stephen Frost with the Mid-Columbia 
Utilities Safety Alliance supported 
proposed paragraph (d), commenting: 

Industry practice and OSHA guidance has 
always stated that the worker shall not be 
within reaching or falling distance when 
working near energized lines or equipment. 
We appreciate OSHA revising the language to 
more clearly state what is reaching or falling 
distance. [Ex. 0184] 

Paragraph (d)(1), which is being 
adopted without substantive change 

VerDate Mar<15>2010 23:17 Apr 10, 2014 Jkt 232001 PO 00000 Frm 00141 Fmt 4701 Sfmt 4700 E:\FR\FM\11APR2.SGM 11APR2m
st

oc
ks

til
l o

n 
D

S
K

4V
P

T
V

N
1P

R
O

D
 w

ith
 R

U
LE

S
2



20456 Federal Register / Vol. 79, No. 70 / Friday, April 11, 2014 / Rules and Regulations 

263 See, for example, the three accidents described 
at http://www.osha.gov/pls/imis/
accidentsearch.accident_
detail?id=201520301&id=573832&id=14333439. 

264 See, for example, the three accidents described 
at http://www.osha.gov/pls/imis/
accidentsearch.accident_
detail?id=927830&id=839480&id=14373955. 

265 See, for example, the three accidents described 
at http://www.osha.gov/pls/imis/
accidentsearch.accident_
detail?id=14403315&id=200350395&id=14346514. 

266 See, for example, the three accidents described 
at http://www.osha.gov/pls/imis/
accidentsearch.accident_
detail?id=170672547&id=512269&id=569988. 

267 See, for example, the four accidents described 
at http://www.osha.gov/pls/imis/
accidentsearch.accident_detail?id=
573832&id=14373955&id=200350395&id=569988. 

from the proposal, requires the 
employer to ensure that each employee, 
to the extent permitted by other safety- 
related conditions at the worksite, 
works in a position from which a shock 
or slip would not cause the employee to 
contact exposed, uninsulated parts 
energized at a potential different from 
the employee’s. Since slips, and even 
electric shocks, are not entirely 
preventable, it is important for the 
employee to take a working position so 
that such an event will not increase the 
severity of any incurred injury. OSHA 
adopted this requirement from existing 
§ 1910.269(l)(4). There is no counterpart 
to this requirement in existing subpart 
V. 

The Agency believes that it is 
important for employees to work from 
positions where a slip or a shock will 
not bring them into contact with 
exposed, uninsulated energized parts 
unless other conditions, such as the 
configuration of the lines involved, 
would make another working position 
safer. The position taken must be the 
most protective available to accomplish 
the task. In certain situations, this work 
position may not be the most efficient 
one. OSHA notes that the language in 
paragraph (d)(1) allows for guarding or 
insulating the live part as an alternative 
means of compliance. 

Proposed paragraph (d)(2) generally 
would have required an employee 
working near exposed parts energized at 
601 volts to 72.5 kilovolts to be in a 
position such that he or she could not 
reach into the applicable minimum 
approach distance. In the preamble to 
the proposed rule, OSHA requested 
comments on the need for proposed 
paragraph (d)(2) and on whether there 
are other effective means of protecting 
employees from the relevant hazard. 

The Southern Company argued that 
‘‘[t]he minimum approach distance 
contains an ergonomic component that 
should provide adequate protection 
from inadvertent movement’’ (Ex. 0212). 

OSHA does not agree with Southern 
Company that the ergonomic 
component of the minimum approach 
distance provides adequate protection 
for employees who are working close to, 
but not on, exposed, uninsulated 
energized parts. As explained earlier in 
the preamble, OSHA concluded that 
working extremely close to (that is, near 
the minimum approach distance 
boundary to) energized parts without 
the use of electrical protective 
equipment is not a safe practice and that 
existing § 1910.269, which may allow 
this practice, is not effective in 
preventing accidents involving contact 
with energized parts by employees who 
are not using electrical protective 

equipment. (See the summary and 
explanation for final § 1926.960(c)(2)(ii) 
for a description of the purpose behind 
paragraphs (c)(2)(ii) and (d)(2) and a 
discussion of the relevant accidents.) 

When employees are not working 
directly on live parts, then nearby 
exposed, uninsulated live parts are 
typically not in their view. Those parts 
can be above them,263 below them,264 
behind them,265 or to the side 266 (Exs 
0002, 0003, 0004). As noted previously, 
OSHA designed the ergonomic 
component of the minimum approach 
distance on the premise that the 
employee will detect an error in judging 
and maintaining the minimum approach 
distance and then have time to correct 
that error before encroaching on the 
electrical component of the minimum 
approach distance. When exposed, 
uninsulated live parts are not in an 
employee’s line of sight, such errors are 
difficult to detect. In addition, the 
Agency believes that, when employees 
are not performing work on energized 
parts, the employees are not paying as 
much attention to those parts as to the 
equipment the employees are servicing 
and may, inadvertently, become 
complacent about the hazards posed by 
those parts. In any event, the accident 
record makes it clear that employees 
working without electrical protective 
equipment near exposed, uninsulated 
parts energized at 601 volts to 72.5 
kilovolts face an unacceptable risk of 
electric shock. 

An alternative approach would be for 
OSHA to adopt a more limited 
requirement prohibiting employees 
without electrical protective equipment 
from working where they could reach 
into the electrical component of the 
minimum approach distance. The basis 
of such a requirement would be that the 
probability that current could arc to the 
employee is not significant at a distance 
that is farther than the electrical 
component of the minimum approach 
distance from exposed, uninsulated live 
parts. However, as the accident data 
show, employees often are moving up, 
back, down, or in other directions away 

from their working positions when they 
contact live parts (id.).267 The Agency, 
therefore, concludes that requiring 
employees to work in positions from 
which they cannot reach into the 
electrical component (rather than the 
full minimum approach distance) would 
not protect employees adequately. 
Existing § 1910.269(a)(2)(ii)(C) already 
requires employers to train their 
employees in minimum approach 
distances. In addition, final 
§ 1926.960(c)(2)(ii) requires employers 
to ensure that employees using rubber 
insulating gloves or rubber insulating 
gloves and sleeves don the gloves and 
sleeves before they get into a position 
from which they can reach into the 
minimum approach distance. OSHA 
believes that using the same distance for 
paragraph (d)(2) will simplify training 
and make it easier for employers to 
establish work rules governing the use 
of electrical protective equipment. 

In the preamble to the proposed rule, 
the Agency discussed how to comply 
with OSHA’s minimum approach- 
distance requirements in the summary 
and explanation for the proposal’s 
minimum approach distances specified 
in § 1926.960(c)(1) (70 FR 34862). 
Although this discussion applies 
equally to § 1926.960(c)(1) in the final 
rule, the Agency is moving the 
discussion to the summary and 
explanation for final § 1926.960(d)(2) 
because it relates to both provisions and 
to comments received on both 
provisions, which OSHA discusses here. 
The ergonomic component of the 
minimum approach distance accounts 
for errors in maintaining the minimum 
approach distance (which might occur if 
an employee misjudges the length of a 
conductive object he or she is holding), 
and for errors in judging the minimum 
approach distance. The ergonomic 
component also accounts for 
inadvertent movements by the 
employee, such as slipping. In contrast, 
the working position selected to comply 
with final paragraph (c)(1)(iii) (and 
paragraphs (c)(2)(ii) and (d)(2)) must 
account for all of an employee’s 
reasonably likely movements and still 
permit the employee to adhere to the 
applicable minimum approach distance. 
As noted in the preamble to the 
proposal (id.), and in final Appendix B, 
to ensure compliance with minimum 
approach distances (the electrical and 
ergonomic components combined), the 
work position selected must account for 
such reasonably likely movements as: 
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268 The proposal provided that paragraph (d)(2) 
did not apply to employees ‘‘insulated from the 
energized parts.’’ The language in the final rule 
clarifies that the provision does not apply to 
employees wearing rubber insulating gloves or 
protected by insulating equipment covering the 
energized parts. Note that employers must still 
ensure that employees wearing rubber insulating 
gloves maintain the minimum approach distance 
from energized parts on which they are not working 
unless those parts are insulated from the employee. 
(See final paragraph (c)(1)(iii).) 

269 There were 27 accidents in which the 
investigation summary indicated that an employee 
who was not using electrical protective equipment 
contacted energized parts. There were many other 
accidents involving employee contact with 
energized parts in which the summary did not 
indicate whether the employee was using electrical 
protective equipment. The 27 accidents can be 
found at: http://www.osha.gov/pls/imis/
accidentsearch.accident_detail?id=
512269&id=525675&id=573832&id=755199&id=
768101&id=819805&id=894196&id=
927830&id=982082&id=14238117&id=
14242036&id=14333439&id=14367023&id=
14392393&id=14402788 and http://www.osha.gov/
pls/imis/accidentsearch.accident_
detail?id=14403315&id=
14482723&id=170074801&id=170118475&id=
170189849&id=170672547&id=
170891014&id=171054430&id=200010163&id=
200010338&id=201520301&id=201750080. 

270 See the six accidents described at http://
www.osha.gov/pls/imis/accidentsearch.accident_
detail?id=200010163&id=
201440013&id=14345318&id=170170179&id=
789354&id=711960. 

271 The minimum approach distance for 15 
kilovolts is 0.65 meters at elevations of 900 meters 
or less, but increases at higher elevations. 

• adjusting an employee’s hardhat, 
• maneuvering a tool onto an 

energized part with a reasonable amount 
of over- or under-reaching, 

• reaching for, and handling, tools, 
material, and equipment passed to him 
or her, and 

• adjusting tools and replacing 
components on them, when necessary 
during the work procedure. 

Figure 1 in final Appendix B depicts 
an example of the range of reasonably 
likely movements by an employee. 

OSHA believes that it is important for 
employers to train employees not only 
in the applicable minimum approach 
distances, but also in how to maintain 
those distances. Proposed Appendix B 
explained this approach, stating: ‘‘The 
training of qualified employees required 
under § 1926.950 and the job planning 
and briefing required under § 1926.952 
must address selection of the proper 
working position.’’ To clarify this point, 
final § 1926.950(b)(2)(iii) requires 
employers to train qualified employees 
in the ‘‘minimum approach distances 
specified in this subpart corresponding 
to the voltages to which the qualified 
employee will be exposed and the skills 
and techniques necessary to maintain 
those distances’’ (emphasis added to 
show the new language). (See the 
discussion of this provision earlier in 
this section of the preamble.) Final 
§ 1926.952(b) requires the job briefing to 
cover personal protective equipment 
requirements and the procedures 
employees are to use in performing the 
work. OSHA interprets this provision as 
requiring the job briefing to address the 
selection of the proper working position 
under final § 1926.960(c)(1)(iii) and 
(d)(2). 

EEI counsel Mr. Stephen Yohay and 
Mr. Clayton Abernathy with OG&E 
Energy Corporation indicated that 
information in Appendix B to proposed 
Subpart V, and the requirements in 
proposed paragraphs (c)(2)(ii)(a) and (d), 
led EEI to believe that OSHA was 
increasing the ergonomic component of 
the minimum approach distance by 0.61 
meters, for a total ergonomic component 
of 1.22 meters (Tr. 1079–1082). EEI 
commented: 

In the proposed preamble, OSHA states it 
is necessary to add the reach component 
since many injuries resulted from violation of 
MAD. EEI requests that OSHA place in the 
record the evidence on which it relies to 
substantiate this change. EEI also suggests 
that if, in fact, OSHA’s reasoning is correct 
and employees did cross the imaginary 24 
inch line in the past, why and how does 
OSHA believe that employees will not cross 
a 50 inch line in the future? [Ex. 0227] 

Testifying on behalf of EEI, Mr. 
Abernathy described how increasing the 

minimum approach distance by 0.61 
meters would restrict some of the work 
his company’s employees do (Tr. 1055– 
1078). He described two scenarios that 
he claimed would be affected by this 
increase—an apprentice line worker 
working on the secondary conductors 
on a distribution transformer and a line 
worker installing insulating protective 
equipment on overhead conductors. The 
apprentice in Mr. Abernathy’s first 
example was wearing rubber insulating 
gloves rated for the secondary voltage, 
but not for the 15-kilovolt primary 
voltage (Tr. 1058–1059). 

As explained previously in this 
preamble, the ergonomic component for 
voltages addressed by EEI’s comments is 
0.61 meters; it is not 1.22 meters as 
Messrs. Abernathy and Yohay claimed. 
The Agency believes that EEI’s 
confusion stemmed from a common 
misperception of how minimum 
approach distances work in practice. 
Some employers mistakenly believe that 
the ergonomic component of the 
minimum approach distance accounts 
for all movement on the part of the 
employee. As described previously, this 
is not the case. The minimum approach 
distance sets a boundary that the 
employee may not penetrate as he or she 
is working. To ensure that employees do 
not penetrate this boundary as they are 
working, the employer must instruct 
workers how to position themselves so 
that reasonably likely movements do not 
bring the employees inside that 
boundary. Paragraph (d)(2) of the final 
rule ensures that employees who are not 
protected against exposure to energized 
parts are working at a safe distance from 
the parts. The final standard generally 
provides that an employee performing 
work near exposed parts energized 
between 601 volts and 72.5 kilovolts 
must work from a position where he or 
she cannot reach into the minimum 
approach distance. This positioning 
requirement does not apply if the 
employee is wearing rubber insulating 
gloves, being protected by insulating 
equipment covering the energized parts, 
performing work using live-line tools, or 
performing live-line barehand work.268 

As noted previously, OSHA 
concluded that there is clear evidence in 
the record that approaching too close to 

energized parts kills and injures 
employees (Exs. 0002, 0003, 0004). In 
Ex. 0004 alone, there were at least 27 
accidents involving employees coming 
too close to energized parts without 
using electrical protective equipment.269 
There are at least six accidents in the 
record involving apprentices coming too 
close to energized parts without using 
electrical protective equipment (Exs. 
0002, 0003).270 

As noted by an OSHA witness at the 
hearing, employers can protect the 
apprentice in Mr. Abernathy’s example 
by ensuring that the apprentice is 
working from a position where he or she 
cannot reach into the minimum 
approach distance or, if that is not 
possible, by installing electrical 
protective equipment on the primary 
conductors to enable the employee to 
work within the minimum approach 
distance of those conductors (Tr. 1087– 
1088). According to Mr. Abernathy, the 
primary conductor is 1.0 meter (40 
inches) from the secondary conductor 
on which the apprentice would be 
working (Tr. 1069, 1071). The minimum 
approach distance for a 15-kilovolt 
primary generally is 0.65 meters (26 
inches).271 Thus, the worker could 
position himself or herself so that he or 
she could reach 0.34 meters (14 inches) 
beyond the secondary conductor and 
still be in compliance with final 
paragraph (d)(2). In addition, as long as 
the secondary conductor is below the 
primary by a distance that is greater 
than the minimum approach distance, it 
should be possible under the final rule 
for the apprentice to work on the 
secondary without rubber insulating 
gloves rated for the primary voltage. If 
the secondary conductor is closer to the 
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272 See the five accidents described at http://
www.osha.gov/pls/imis/accidentsearch.accident_
detail?id=170378616&id=170577688&id=
170336325&id=170089197&id=792739. 

273 The 2012 NESC contains the same 
requirement in Rule 443F. 

primary conductor than the minimum 
approach distance, the existing 
standards (§§ 1926.950(c)(1) and 
1910.269(l)(2)) already prohibit 
employees from working on the 
secondary conductor without using 
electrical protective equipment rated for 
the primary voltage on either the 
primary conductor or the employee. 

Final paragraph (d)(2) does not apply 
to voltages of 600 volts and less. Much 
of the work performed at these lower 
voltages involves the use of insulating 
hand tools in a panelboard or cabinet. 
The chance of contacting a live part 
during this work is low because of the 
layout of live parts within the enclosure 
and the use of the insulated tool to 
maintain a safe distance from the live 
parts. The electrical clearances between 
energized parts for voltages in this range 
are small enough that all energized 
circuit parts normally will be in front of 
the employee, enabling the employee to 
maintain the required minimum 
approach distance easily. This 
paragraph also does not apply when the 
voltage exceeds 72.5 kilovolts, because 
the minimum approach distances 
generally become greater beyond this 
voltage and because employees cannot 
use rubber insulating equipment for 
protection at these higher voltages. 

Mr. Lee Marchessault of Workplace 
Safety Solutions recommended that 
paragraph (d)(2) apply to exposed parts 
energized at more than 300 volts rather 
than 600 volts, noting that this 
application would expand the scope of 
the requirement to ‘‘underground, 
power plant and meter work on exposed 
480 volt secondary systems’’ (Ex. 0196). 

As explained previously, and in the 
preamble to the proposed rule (70 FR 
34865), employees typically use 
insulated tools to work on this 
equipment. In addition, a working 
position requirement is inappropriate 
for this equipment because much of this 
equipment is at ground level, where 
employees easily and frequently adjust 
their working positions while they 
work. (In contrast, when employees are 
working at elevated locations, where 
employees perform most of the 
energized work on higher voltages, 
employees work from a fixed position 
determined by the location of an aerial 
lift platform or their positioning straps. 
Therefore, the Agency did not adopt Mr. 
Marchessault’s recommendation to 
expand the scope of final paragraph 
(d)(2). 

Proposed paragraph (d)(2) did not 
apply to situations involving employees 
insulated from the energized parts or 
performing live-line barehand work. 
However, many rulemaking participants 
expressed concern that proposed 

paragraph (d)(2) did not fully account 
for work practices involving the use of 
live-line tools. (See, for example, Exs. 
0125, 0127, 0149, 0151, 0155, 0159, 
0164, 0172, 0179, 0188, 0226, 0471; Tr. 
1237, 1245–1246.) The comments of Ms. 
Tracy Harness with the Northwest Line 
Constructors Chapter of NECA typified 
these concerns: 

This requirement proposes to add a greater 
working distance for an employee working 
near energized exposed parts at more than 
600 volts, but not more than 72.5 kilovolts if 
the employee is not insulated from the 
energized exposed part or performing live- 
line bare-hand work. This additional distance 
is proposed to prevent an employee from 
accidentally reaching into the minimum 
approach distance from their working 
position without protection . . . In many 
states employees use insulated sticks to 
perform work on energized parts above 600 
volts. On page 34862 of the Federal Register 
it appears that OSHA recognizes the 
difference when using an insulated stick by 
not requiring this additional distance for 
work above 72.5 kilovolts. A number of states 
do not allow the use of protective gloves to 
work on energized parts above 5,000 volts. 
There are no requirements for employees to 
wear insulated gloves when using an 
insulated stick. 

Will OSHA consider an employee using an 
insulated stick exempt from having to 
maintain the added positioning distance for 
all voltages above 600 volts? 

If not, we request that OSHA reconsider 
this issue due to the increased ergonomic risk 
it will place on employees. Requiring 
employees to hold the stick at a greater 
distance from the object they are handling or 
working on can put more stress on wrists, 
elbows and shoulders by changing the 
leverage point. We do not believe that the 
industry fatalities that support the proposed 
change occurred while employees were using 
insulated sticks. [Ex. 0188] 

A live-line tool used by an employee 
to work on an energized part insulates 
the employee from that part. As noted 
earlier and in the preamble to the 
proposed rule (70 FR 34862), a live-line 
tool holds the energized part at a 
distance. Using a live-line tool, an 
employee can easily maintain minimum 
approach distances, at least once the 
tool is engaged with the energized part. 
The working position requirement in 
proposed paragraph (d)(2) did not apply 
to employees insulated from the 
energized parts, including employees 
working on live parts with live-line 
tools. However, there may be energized 
parts in the work area other than the one 
the worker is handling with the tool, 
and he or she would not be insulated 
from those parts by the live-line tool. 
Thus, it was less clear from the language 
in the proposed rule whether a worker 
using a live-line tool on one part would 
be required to position himself or 
herself out of reach of the minimum 

approach distances from other energized 
parts. 

OSHA examined the accident reports 
in Ex. 0004 and found that only five of 
the 800 accidents in that database 
involved employees using the live-line 
tool work method approaching too close 
to an energized part operating between 
600 volts and 72.5 kilovolts (Ex. 
0004).272 This compares to the 27 other 
accidents involving uninsulated 
employees coming too close to 
energized parts noted previously. In 
addition, employees using live-line 
tools generally are looking in the 
direction of the live parts, are constantly 
aware of the presence of energized parts, 
and position themselves by means of the 
live-line tool at a fixed distance from the 
energized part on which they are 
working. Thus, it is much less likely 
that these employees (compared to 
employees not working on energized 
parts) will inadvertently encroach on 
the minimum approach distances for 
parts not being worked on. The Agency 
concludes that, although there is still 
some risk for employees using live-line 
tools, that risk is much lower than for 
employees not insulated at all from 
energized parts. Consequently, OSHA is 
adopting the commenters’ suggestion 
and is exempting work performed with 
live-line tools from final paragraph 
(d)(2). This exemption only applies to 
work performed using live-line tools. 
Thus, an employee who is hanging 
hardware on a pole without the use of 
a tool or electrical protective equipment 
must be in a position where he or she 
cannot reach into the minimum 
approach distance of any part energized 
at 601 volts to 72.5 kilovolts, even if the 
employee performs other work on that 
pole using live-line tools. OSHA revised 
the language in Appendix B addressing 
the issue of proper work positioning to 
explain clearly how to comply with the 
minimum approach-distance 
requirements adopted in the final rule. 

Paragraph (e) of § 1926.960 in the 
final rule, which is being adopted 
without substantive change from the 
proposal, addresses the practices of 
connecting and disconnecting lines and 
equipment. Common industry practice, 
as specified in the 2002 NESC, Rule 
443F,273 is for employees to make 
connections by connecting the source as 
the last item in the sequence and to 
break connections by removing the 
source as the first item in the sequence 
(Ex. 0077). These practices, specified by 
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274 This memorandum is available at http://
www.osha.gov/pls/oshaweb/owadisp.show_
document?p_table=INTERPRETATIONS&p_
id=21350. 

275 The original Federal Register notice 
promulgating § 1910.269 set an effective date for 
§ 1910.269(l)(6) of May 31, 1994 (59 FR 4320). 
However, OSHA subsequently stayed the 
enforcement of § 1910.269(l)(6)(iii) until November 
1, 1994 (59 FR 33658; June 30, 1994). 

paragraphs (e)(1) and (e)(2) in the final 
rule, will ensure that the wire or device 
handled by an employee remains 
deenergized as long as possible, thereby 
minimizing the chance that an electrical 
accident will occur. Also, to prevent 
energizing any disconnected 
conductors, employers must ensure that 
employees keep loose ends of 
conductors away from exposed, 
energized parts, as required by final 
paragraph (e)(3). These three provisions, 
which have no counterparts in existing 
Subpart V, duplicate the requirements 
of existing § 1910.269(l)(5). 

Paragraph (f) of final § 1926.960, 
which OSHA adopted from existing 
§ 1910.269(l)(6)(i), provides that, when 
employees perform work within reach 
of exposed, energized parts, the 
employer must ensure that each 
employee removes, or renders 
nonconductive, all exposed conductive 
articles, such as keys or watches, if 
those articles would increase the 
hazards associated with contact with the 
energized parts. If an employee wears 
metal jewelry, he or she could cover the 
jewelry so as to eliminate the contact 
hazard. This requirement does not 
preclude workers from wearing metal 
rings or watch bands if the work already 
exposes them to electric-shock hazards 
and if the metal would not increase 
those hazards. (For example, for work 
performed on an overhead line, the 
wearing of a ring would not increase the 
likelihood that an employee would 
contact the line, nor would it increase 
the severity of the injury should contact 
occur.) This requirement protects 
employees working on energized 
circuits with small clearances and high 
current capacities (such as some battery- 
supplied circuits) from severe burn 
hazards. The rule also protects workers 
minimally exposed to shock hazards 
from injuries resulting from a dangling 
chain’s making contact with an 
energized part. This provision has no 
counterpart in existing subpart V. 

The North Carolina Department of 
Labor recommended expanding the list 
of prohibited articles or discussing other 
conductive articles in the preamble to 
the final rule (Ex. 0098). The State 
agency pointed to an OSHA 
interpretation related to a comparable 
provision in existing § 1910.333(c)(8). 

The interpretation to which the North 
Carolina Department of Labor referred 
was an intraagency memorandum dated 
December 30, 1993, and it related to 
whether § 1910.333(c)(8), which is 
similar to proposed § 1926.960(f), 

prohibits metal eyeglasses.274 This 
interpretation reads as follows: 

Eyeglasses with exposed metal parts are 
considered ‘‘Conductive apparel’’. As noted 
in the middle of column 2 of page 32007 of 
the preamble published in Volume 55, 
Number 151 of the Federal Register on 
Monday, August 6, 1990, the Electrical Safety 
Related Work Practice standard at 
1910.333(c)(8) prohibits employees from 
wearing conductive objects in a manner 
presenting an electrical contact hazard. 
Normally, the wearing of eyeglasses 
containing exposed metal frames (or metal 
parts of frames) is not considered to present 
an electrical contact hazard. However, when 
the glasses have a metal type frame and the 
employee is working with his or her face 
extremely close to energized parts or when a 
metallic chain strap is attached to the frame 
for wearing around the neck, an electrical 
contact hazard can be present. In such cases, 
the standard permits the hazard to be 
removed by eliminating the chain and 
wearing either a protective face shield or 
appropriate safety glasses over the metal 
frame optical glasses. 

OSHA confirms that this 
interpretation also applies to paragraph 
(f) of the final rule. However, because 
eyeglasses would rarely pose the 
hazards addressed by this provision, the 
Agency concludes that it is not 
necessary to mention eyeglasses as an 
example of the type of conductive 
article prohibited by paragraph (f). 
Therefore, OSHA is adopting paragraph 
(f) in the final rule without substantive 
change from the proposal. 

Protection From Flames and Electric 
Arcs 

Paragraph (g) of the final rule 
addresses protective clothing and other 
personal protective equipment worn by 
employees exposed to hazards posed by 
flames and electric arcs. OSHA revised 
the title of paragraph (g) in the final rule 
to ‘‘Protection from flames and electric 
arcs’’ to reflect more accurately that this 
paragraph addresses forms of protection 
other than protective clothing. (For the 
same reason, OSHA included language 
in final paragraph (g)(5) to be clear that 
that provision requires both protective 
clothing and other protective 
equipment.) In the 1994 rulemaking on 
§ 1910.269, OSHA determined that 
electric power generation, transmission, 
and distribution workers face a 
significant risk of injury from burns due 
to electric arcs (59 FR 4388). In that 
rulemaking, OSHA also concluded that 
certain fabrics increase the extent of 
injuries to employees caught in an 
electric arc or otherwise exposed to 

flames (59 FR 4389). Therefore, the 
Agency adopted two rules: (1) Existing 
§ 1910.269(l)(6)(ii), which requires that 
employers train employees exposed to 
flames and electric arcs in the hazards 
related to the clothing that they wear, 
and (2) existing § 1910.269(l)(6)(iii), 
which requires employers to ensure that 
employees exposed to flames or electric 
arcs do not wear clothing that, when 
exposed to flames or arcs, could 
increase the extent of injuries sustained 
by the workers. A note following 
existing § 1910.269(l)(6)(iii) indicates 
the types of clothing fabrics that the 
§ 1910.269 rulemaking record 
demonstrated were hazardous when 
worn by employees exposed to electric 
arcs, namely, acetate, nylon, polyester, 
and rayon. The note explains that the 
standard prohibits the use of clothing 
made from these types of fabric unless 
the employer can demonstrate that the 
fabric was treated to withstand any 
relevant conditions or the employee 
wears it in a manner that eliminates the 
hazard. 

Need for protection from electric arcs 
and hazard assessment. Even after 
existing § 1910.269(l)(6) became 
effective,275 employees continue to 
sustain burn injuries when working on 
energized lines and equipment. In the 
preamble to the 2005 Subpart V 
proposal, OSHA noted that, from 
January 1, 1990, to October 30, 1994, 
there were 46 accidents investigated by 
Federal OSHA or State-plan 
occupational safety and health agencies 
involving burns addressed later by 
§ 1910.269(l)(6)(iii) (70 FR 34866). 
These 46 accidents resulted in 71 total 
injuries (id.). Averaged over this period, 
there were 9.5 accidents and 14.7 
injuries per year. Also in the preamble 
to the 2005 proposal, OSHA noted that, 
from November 1, 1994 (when 
§ 1910.269(l)(6)(iii) became effective), to 
December 31, 1998, there were 17 
relevant accidents resulting in 26 
injuries (id.). Averaged over this period, 
there were 4.0 accidents and 6.2 injuries 
per year. Thus, while the clothing rule 
in § 1910.269 appeared to reduce the 
number of relevant accidents and 
injuries by more than 50 percent, OSHA 
believed that the remaining risk of burn 
injury was still serious and significant 
when it published the proposal in 2005. 

OSHA based its belief that the risk of 
burn injury was serious and significant 
on two assumptions. First, the accidents 
identified in the 2005 preamble 
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276 ASTM also has standards for other arc- 
protective equipment, including ASTM F2178–08, 
Standard Test Method for Determining the Arc 
Rating and Standard Specification for Face 
Protective Products. 

277 The 2012 NESC also contains protective- 
clothing requirements. 

278 OSHA explains the arc rating for clothing in 
the summary and explanation for final paragraph 
(g)(5), under the heading Selecting arc-rated 
protective clothing and other protective equipment, 
later in this section of the preamble. 

represented only a small fraction of the 
accidents that occurred during this 
period because employers must report 
to the Agency only accidents involving 
a fatality or three or more hospitalized 
injuries (29 CFR 1904.39(a)). In this 
regard, OSHA generally does not 
investigate accidents that are not 
reported by employers (see OSHA 
directives CPL 02–00–150 and CPL 02– 
00–094). Therefore, OSHA does not 
investigate, or have documentation of, 
most injury-producing accidents, even 
serious ones, so data on these accidents 
are not included in the information that 
OSHA reviewed. Second, the reported 
burn injuries identified in the 2005 
preamble were extremely serious and 
costly. Eighty-four percent of the burn 
injuries were fatalities or required 
hospitalization (70 FR 34866). Eighty- 
seven percent of the accidents for which 
the report lists the severity of the injury 
involved third-degree burns (id.). Such 
burns are extremely painful and costly, 
typically requiring skin grafts and 
leaving permanent scars. 

Dr. Mary Capelli-Schellpfeffer 
testified as OSHA’s expert witness on 
the subject of protecting workers from 
the hazards posed by electric arcs. Dr. 
Capelli-Schellpfeffer received her 
medical degree from the University of 
Florida in 1982. She also holds a 
master’s degree in public 
administration. Following her 
postgraduate medical training and 
several years in private practice, Dr. 
Capelli-Schellpfeffer served as the 
medical director of Wisconsin Energy 
Company, which included an electric 
utility and a nuclear power generating 
plant. She joined the University of 
Chicago, Department of Surgery Faculty, 
in 1993, where she served as the 
director of the hyperbaric unit of the 
University of Chicago Burn Center. 
Since 1999, she has worked as a 
consultant, researcher, and teacher, and 
has treated employees in outpatient 
clinical settings. She is licensed as a 
physician in Wisconsin, Illinois, and 
Maryland, and she is board certified by 
the American College of Preventive 
Medicine. Dr. Capelli-Schellpfeffer is 
also a member of the American College 
of Occupational and Environmental 
Medicine and a fellow of IEEE (Tr. 175– 
177). 

In her prepared testimony for the 
2006 public hearing, Dr. Capelli- 
Schellpfeffer described the physical 
properties of an electric arc and possible 
injury following exposure to an arc as 
follows: 

[A]n electric arc exposure in a 480 V 
installation with 22.6 kA available current is 
. . . captured on video from a high voltage 
test laboratory. . . . In the . . . test, data 

results showed peak monitored temperature 
exceeded 225 degrees C in 10 ms at the 
mannequin’s hand, and at the mannequin’s 
neck at 120 ms. Cooling of the hand to 70 
degrees C required more than 2500 ms. 

The injuries that accompany high 
temperature exposures at the body surface 
are commonly referred to as skin burns. High 
temperature exposures that occur 
volumetrically, or that distribute within the 
body’s tissues, are also called burns. The 
term burn generally refers to a physico- 
chemical change in the human tissue. 

For example, most people are familiar with 
the appearance of a superficial sunburn, and 
how painful this can be. As the skin’s 
appearance changes more severely, the burn 
trauma is more profound, and can affect 
other organ systems. When skin changes are 
irreversible and irreparable, the trauma is 
severe. 

Other organs beside the skin can be 
burned. The mechanism or way organ injury 
unfolds in response to temperature is again 
sensitive to the temperature peak, duration, 
and biophysical processes. 

Additionally, the form of energy which 
creates the temperature rise can influence the 
injury, once more because of biophysical 
processes. For example, temperature change 
in the eye and recognition of the resulting 
injury from conductive heat exposure (like a 
piece of molten metal on the cornea) will be 
different than the injury from a radiation 
exposure (like UV light). 

The latent heat of melting subsequent to an 
electric arc can also serve as an ignition 
hazard for clothing. This means that along 
with the hazard from an arc’s heat burning 
the skin, there is additional possibility of 
severe harm from the arc burning up clothing 
which lies against the skin. Burning clothing 
against the skin creates damage to the skin 
through conductive heating for the extended 
time which might be necessary to extinguish 
the clothing and start cooling. 

* * * * * 
[T]est results illustrated the high degree of 

variability in electric arc faults and led to 
excerpts of video images into time-lapsed 
photographs. The test results also provided 
exposure data. Finally, the stop action frames 
of video recordings permitted visualization of 
the dynamic changes in the tests involving 
the mannequin worker. 

Of particular note in the stop action frames 
of video recordings is the explosive speed 
and ‘‘blast’’ character of electric arcs. These 
images allow for the viewing of a destructive 
plasma ball, flames, and waves of air, smoke, 
and other gases. 

The heating from the sub-second thermal 
expansion of air and vaporization by 
sublimation of metallic conductors leads to 
pressure waves, referred to as the ‘‘thermo 
acoustic effect’’ of an electric arc. 

* * * * * 
[A picture] illustrates the extent of injury 

that can follow an electric arc exposure. Eyes, 
ears, face, skin, limbs, and organs are 
affected. Basic bodily function, including the 
ability to breath[e], eat, urinate, and sleep are 
completely changed. For this patient, initial 
medical treatment cost more than $650,000, 
including five surgeries; $250,000 for 
reconstructive surgeries for five subsequent 

admissions; and $250,000 for [5] years of 
rehabilitation including over 100 physician 
visits and numerous therapy sessions. These 
costs represent only direct medical 
expenditures, without inclusion of indirect 
employer and family costs . . . . [Ex. 0373; 
emphasis included in original] 

Dr. Capelli-Schellpfeffer’s testimony 
reveals the power and injury-producing 
effects of electric arcs. She also 
highlights the potential extent and costs 
of these injuries. 

OSHA’s existing clothing requirement 
in § 1910.269 does not require 
employers to protect employees from 
electric arcs through the use of flame- 
resistant (FR) clothing. It simply 
requires that an employee’s clothing do 
no greater harm. Because the remaining 
risk to power workers from electric arcs 
is serious, the Agency proposed to 
revise the standard to require the use of 
flame-resistant clothing, under certain 
circumstances, to protect employees 
from severe burns. As OSHA noted in 
the preamble to the proposal (70 FR 
34866), the electric power industry is 
beginning to recognize this need, as 
evidenced by the many employers that 
provide flame-resistant clothing to 
employees (see, for example, Ex. 0080), 
in ASTM standards that provide for arc 
ratings of protective clothing 276 (see, for 
example, Exs. 0061, 0065, 0131, 0326), 
and by the adoption of protective- 
clothing requirements in the 2007 
NESC 277 (Ex. 0533). The National Fire 
Protection Association also recognizes 
the need to protect employees working 
on energized equipment from the 
hazards posed by electric arcs (see, for 
example, Ex. 0134). 

When OSHA promulgated § 1910.269, 
there were no standards for clothing to 
protect employees from the thermal 
hazards resulting from electric arcs. 
Since then, ASTM adopted such 
standards (see, for example, Exs. 0061, 
0065, 0131, 0326). These standards 
ensure that clothing does not ignite and 
that it is rated to provide protection 
against a specific level of heat energy. 
Manufacturers label apparel meeting the 
ASTM standards with the amount of 
heat energy that the clothing can absorb 
under laboratory test conditions without 
letting through sufficient heat to cause 
a second-degree burn.278 Such clothing 
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279 The final rule requires arc-rated clothing 
(which also is flame-resistant) in some 
circumstances and FR clothing in others. When the 
distinction is unimportant, as when discussing 
general comments on the need for protective 
clothing, OSHA uses the term ‘‘FR clothing,’’ even 
though the final rule may require that clothing also 
be arc rated. For a detailed explanation of the 
difference between FR clothing and arc-rated 
clothing, see the summary and explanation for final 
paragraph (g)(5), under the heading Selecting arc- 
rated protective clothing and other protective 
equipment, later in this section of the preamble. 

280 See, for example, the accident described at 
http://www.osha.gov/pls/imis/accidentsearch.
accident_detail?id=201841061. 

281 See the 12 accidents described at http://www.
osha.gov/pls/imis/accidentsearch.accident_detail?
id=201340395&id=170749873&id=170632699&id=
170762769&id=14343594&id=170238109&id=
170891899&id=170358428&id=170888259&id=
170727697&id=14241863&id=170193353. 

currently is widely available in ratings 
from about 4 cal/cm 2 to over 50 cal/cm 2 
(Tr. 412). In general, the higher the 
rating, the heavier the clothing; 
however, lighter fabrics now provide a 
level of protection equivalent to heavier 
fabrics used in the past (Tr. 440). 

Some rulemaking participants 
generally supported OSHA’s proposal to 
require the use of FR clothing 279 in 
certain circumstances. (See, for 
example, Exs. 0155, 0230, 0235, 0241, 
0505; Tr. 895–897.) IBEW, ESCI, and the 
Independent Electrical Contractors, 
among others, supported FR clothing 
requirements (Exs. 0155, 0230, 0241, 
0505; Tr. 895–897). ORC voiced general 
support for the proposal’s approach to 
arc-flash protection, commenting: 

ORC generally supports the proposed 
requirements to protect employees from the 
thermal hazards of electric arcs. Assessing 
the potential for employee exposure to 
hazards from flames or electric arcs is 
appropriate for employees working with or 
near energized equipment and where their 
work clothing could be ignited directly by 
molten metals or electric arcs or by 
flammable materials ignited by an electric 
arc. Prohibiting the wearing of clothing that 
could melt or ignite and requiring the 
wearing of flame-resistant and appropriate 
arc-rated clothing based on the extent of the 
hazards present are also appropriate. [Ex. 
0235] 

Many electric utility representatives 
generally opposed the proposed 
requirements for protection from 
electric arcs. (See, for example, Exs. 
0177, 0183, 0202, 0220, 0227, 0233, 
0238, 0401; Tr. 371–374, 1093–1104, 
1184–1185.) Some of these rulemaking 
participants suggested that the 
requirements in existing § 1910.269 
were sufficiently protective and that 
there was insufficient evidence of a 
need to adopt more protective 
requirements. (See, for example, Exs. 
0177, 0181, 0227.) For instance, 
Consumers Energy stated that, in its 
experience, existing § 1910.269(1)(6)(iii) 
‘‘has been largely effective’’ (Ex. 0177). 
Some commenters argued that the 
accidents that occurred were the result 
of employees violating safety-related 
work rules. (See, for example, Exs. 0152, 
0238.) For instance, Mr. Frank Owen 
Brockman with Farmers Rural Electric 

Cooperative Corporation commented: 
‘‘Most people are . . . injured not by 
arcs and their heat, but by not following 
the simple, most basic rules’’ (Ex. 0401). 

OSHA acknowledges that the 
adoption of existing § 1910.269 in 1994 
led to a reduction in the number (and 
potentially the severity) of burn and 
other injuries incurred by power line 
workers exposed to electric arcs. 
However, the Agency concludes that 
existing § 1910.269 has not been 
sufficiently protective in preventing 
these injuries. 

As noted earlier, the 6.2 injuries per 
year that OSHA identified as being 
caused by electric arcs represent only a 
small fraction of such injuries 
experienced by electric power 
generation, transmission, and 
distribution workers. Moreover, the vast 
majority of the injuries OSHA identified 
are extremely serious, such as the 
accident described in Dr. Capelli- 
Schellpfeffer’s testimony. 

OSHA’s final regulatory analysis 
estimates that there are 444 serious 
injuries occurring each year during 
work addressed by the final rule. This 
estimate was derived by multiplying the 
25 serious injuries actually reported 
annually over the period examined by a 
specified correction factor to account for 
undercounting. (See Section VI, Final 
Economic Analysis and Regulatory 
Flexibility Analysis, later in the 
preamble to the final rule.) Multiplying 
the 6.2 reported serious arc-related 
injuries by the ratio of 444 estimated 
injuries to 25 reported injuries yields an 
estimate of 110 serious arc-related 
injuries still occurring each year. As 
noted earlier, the vast majority of these 
injuries involve third-degree burns. 

Existing § 1910.269 requires extensive 
training in electrical safety-related work 
practices, and evidence in the record 
indicates that workers covered by this 
final rule receive extensive training in 
these practices and are highly qualified 
to perform electric power generation, 
transmission, and distribution work. Mr. 
Albert Smoak with Southwestern 
Electric Power Company stated, ‘‘We 
have a very extensive apprentice 
program. And so we spend lots of 
money doing that. Our apprentices are 
very well trained’’ (Tr. 1229). Mr. 
William Mattiford of Henkels & McCoy 
testified, ‘‘Employees are trained either 
by Henkels and McCoy or other 
construction companies or have 
undergone extensive training in a 
certified apprenticeship program’’ (Tr. 
1318–1319). Similar statements appear 
elsewhere in the rulemaking record. 
(See, for example, Tr. 1238–1239.) As 
the data show, however, serious arc- 
related incidents continue to occur 

during work covered by this final rule. 
Even Mr. Brockman recognized that ‘‘in 
the majority of [accidents], the fatality 
involved [a] worker who had been 
appropriately trained for the exposure’’ 
(Tr. 1278). 

It would be contrary to the purposes 
of the OSH Act for the Agency to set 
standards based on an expectation that 
there will be perfect compliance with 
work-rule requirements. To be effective, 
such work-rule provisions rely, in part, 
on employee compliance with employer 
work practices. Because there will 
always be occasional instances of 
noncompliance with work rules, OSHA 
standards incorporate secondary 
protective measures. Moreover, arcs can 
occur as a result of circumstances that 
work rules cannot control. For example, 
electric arcs can result from accidents, 
such as an employee’s dropping a tool 
onto energized parts (Ex. 0004 280). 
According to Dr. Capelli-Schellpfeffer, 
other causes of electric arcs on electric 
utility systems include transient 
overvoltage disturbances (such as 
lightning, switching surges, arcing 
ground fault in ungrounded systems), 
mechanical breaking, cracking, 
loosening, abrading or deforming of 
static or structural parts, and shorting by 
animals (Ex. 0373). These types of 
electric arcs generally do not result from 
poor work practices. Exhibit 0004 
describes 100 accidents involving 
electric arcs. More than 10 percent of 
those accidents involved equipment 
failure or internal faults.281 Dr. Capelli- 
Schellpfeffer testified about one of the 
reasons for this type of event: 

There is more available power in the 
electric system, and the higher availables put 
more stress, electromechanical stress, on the 
infrastructure, at the same time that the 
infrastructure that we have installed is 
mature. It is aging. And so there is a 
transition in the experience of the power 
systems from fairly low levels of available 
power and a relatively young infrastructure 
from the time of the 1950s and ‘60s, to where 
we are today at the beginning of the 21st 
century where the availables are orders of 
magnitude higher, and the infrastructure is 
far more mature. [Tr. 205–206] 

IBEW explained: 
Arcs can occur for reasons totally 

independent of the conduct of employees or 
the utilities or contractors. Thus, arcs can 
result from the presence of rodents, changes 
in mechanical properties, environmental 
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282 The Dolin letter is available at http://
www.osha.gov/pls/oshaweb/owadisp.show_
document?p_table=INTERPRETATIONS&p_
id=25973. 

283 Under paragraph (g)(1), employers need not 
identify employees by name. The required 
identification can also be occupation based, task 
based, or location based provided that each 
employee exposed to hazards from flames or from 
electric arcs receives the protection that paragraph 
(g) requires. 

conditions or the amount of stress that 
increasing amounts of available power are 
putting on the aging infrastructure. [Tr.] 205, 
207. Arc events are complicated and variable, 
and no one strategy for preventing or 
protecting against them will be ‘‘maximally 
protective.’’ Moreover, whatever the reason 
for an arc flash, the fact is that they occur in 
the electrical transmission and distribution 
industry, and there are measures that can be 
taken to minimize the hazard they pose to 
employees. As Dr. Capelli-Schellpfeffer 
noted, employee protection requires a 
‘‘multifactorial approach,’’ [Tr.] 210, which 
includes the use of FR clothing so that if all 
else fails, employees will remain protected. 
[Ex. 0505] 

The Agency, thus, continues to 
believe that further reductions in the 
number and severity of arc-flash-related 
injuries will result from adopting 
requirements that provide protection 
from electric arcs in a way that 
supplements the existing requirements 
in § 1910.269 designed to prevent 
electric arcs and the ignition of clothing 
when arcs do occur. OSHA concludes 
that, under existing § 1910.269 and 
subpart V, the risks associated with 
electric arcs warrant additional 
protection for employees. 

The Agency does agree with APPA, 
however, that protective clothing ‘‘is not 
a comprehensive solution to eliminating 
fire related injuries in [the electric 
utility] industry’’ (Ex. 0504). Paragraph 
(g) of the final rule protects employees 
in case an electric arc occurs in spite of 
other provisions in the final rule 
designed to prevent them from 
happening in the first place. 

The National Association of 
Manufacturers (NAM) recommended 
that, even if the Agency found that there 
is a significant risk of arc-flash burns for 
activities covered by this final rule, it 
should state clearly that no findings 
indicate whether there is significant risk 
for activities outside the scope of the 
final rule (Ex. 0222). The association 
maintained that §§ 1910.132 and 
1926.95 do not presently require arc- 
flash hazard assessments or arc-rated 
clothing and that there is no 
justification for citations under those 
standards or the general duty clause. 
NAM also recommended that the 
Agency instruct its enforcement 
personnel not to issue such citations. 

The risk findings OSHA makes in this 
preamble regarding hazards posed by 
electric arcs address only the types of 
work covered by this final rule. 
However, some existing general 
industry and construction standards 
already address these hazards. For 
example, § 1910.335(a)(2)(ii) requires 
the use of protective shields, barriers, or 
insulating materials ‘‘to protect each 
employee from shock, burns, or other 

electrically related injuries while that 
employee is working . . . where 
dangerous electric heating or arcing 
might occur’’ (emphasis added). 
Furthermore, § 1926.95(a) requires 
personal protective equipment 
‘‘wherever it is necessary by reason of 
hazards of processes or environment, 
chemical hazards, radiological hazards, 
or mechanical irritants encountered in a 
manner capable of causing injury or 
impairment in the function of any part 
of the body through absorption, 
inhalation, or physical contact.’’ Also, 
the generally applicable PPE provisions 
for both general industry and 
construction—§§ 1910.132(a) and 
1926.95(a)—specifically mention 
‘‘protective clothing’’ as one form of 
required protection. The Agency 
described its enforcement policy 
relating to the protection of employees 
from electric-arc hazards in certain 
situations not covered by this final rule 
in several letters of interpretation. (See, 
for example, the November 14, 2006, 
letter to Ms. Joanne Linhard and the 
February 29, 2008, letter to Mr. Brian 
Dolin.282) 

Several commenters argued against 
the proposed requirements for arc- 
protective clothing on the grounds that 
it is expensive and uncomfortable. (See, 
for example, Exs. 0158, 0183, 0202, 
0229, 0233, 0239.) For instance, NRECA 
commented: 

Data so far suggest that arc protective 
clothing is expensive and is uncomfortable to 
wear, especially in hot and humid climates. 
Of course, the discomfort in wearing arc 
protective clothing is largely because it must 
act as a heat shield and, therefore, it is 
inherently bulky. [Ex. 0233] 

OSHA finds that the costs associated 
with the requirements of paragraph (g) 
of the final rule are commensurate with 
the benefits resulting from those 
requirements. (For a detailed response 
to this issue, see the discussion of 
comments on balance of risk and costs 
in employing protective equipment to 
prevent arc-related burns in Section VI, 
Final Economic Analysis and 
Regulatory Flexibility Analysis, later in 
the preamble to the final rule.) 

As explained later in this section of 
the preamble, OSHA determined that 
the PPE required by paragraph (g) of the 
final rule is not likely to be unduly 
uncomfortable for employees to wear. In 
any event, the Agency does not believe 
that discomfort alone would justify 
deleting § 1926.960(g) from the final 
rule. Complaints that PPE is 

uncomfortable have been common 
throughout the Agency’s history. For 
example, employees have complained 
that hard hats and eye protection are too 
uncomfortable to wear. (See, for 
example, I.T.O. Corp. of New England v. 
OSHRC, 540 F.2d 543, 546 (1st Cir. 
1976), noting ‘‘employee complaints 
that the [hard] hats created minor 
inconveniences e.g., because they were 
too heavy, too light, too hot, or too 
cold’’; and Lewis County Dairy Corp., 
2006 WL 3247249, at *10 (03–1533, 
2006) (ALJ), noting that ‘‘[the plant 
manager] knew that employees did not 
always wear eye protection and that it 
was difficult to get them to do so as they 
found it uncomfortable.’’) In this 
rulemaking, the tree trimming industry 
complained that employees find body 
harnesses uncomfortable. (See, for 
example, Exs. 0174, 0200, 0219.) 
Although OSHA generally advises 
employers to take the comfort of 
protective equipment into consideration 
when selecting appropriate protective 
items for their employees, the Agency 
concludes that the potential for 
complaints about comfort does not 
outweigh the strong evidence that there 
is a safety need for employees covered 
by this final rule to use PPE when 
exposed to electric-arc hazards. 

Paragraph (g)(1) of the final rule, 
which is being adopted without 
substantive change from the proposal, 
requires the employer to assess the 
workplace to identify employees 
exposed to hazards from flames or 
electric arcs.283 This provision ensures 
that the employer evaluates employee 
exposure to flames and electric arcs so 
that employees who face such exposures 
receive the required protection. Because 
final § 1926.960 applies to work 
performed on or near exposed, 
energized parts of electric circuits, 
employers do not need to conduct 
assessments under paragraph (g)(1) for 
employees who do not perform such 
work. However, until the employer 
ensures the complete deenergization of 
a line or part of an electric circuit 
following the procedures required by 
final § 1926.961, including any required 
testing and grounding, the line or part 
must be considered and treated as 
energized as required by final 
§ 1926.960(b)(2). Also, final paragraphs 
(g)(2) through (g)(5) protect employees 
only from the thermal hazards posed by 
flames and electric arcs. Therefore, if 
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284 There is still a low risk that the equipment 
will fail (with or without an employee operating it); 
however, that risk is low enough that no arc-flash 
protection is necessary. This risk is equivalent to 
the risk encountered by employees every day when 
they turn on the lights. 

285 Basically, OSHA considers there to be a 
reasonable likelihood that an electric arc will occur 
when an employee operates enclosed electric 

equipment in a manner that is not in accordance 
with the manufacturer’s recommendations (that is, 
normal operation) or when an employee operates 
enclosed electric equipment that the employer has 
not maintained properly. 

286 See, for example, the three accidents described 
at http://www.osha.gov/pls/imis/
accidentsearch.accident_detail?id=14328736&id=
200962322&id=170197156. 

287 See, for example, the two accidents described 
at http://www.osha.gov/pls/imis/
accidentsearch.accident_detail?id=170762769&id=
170204622. 

288 See, for example, the three accidents described 
at http://www.osha.gov/pls/imis/
accidentsearch.accident_detail?id=170054258&id=
170614002&id=170611057. 

289 Jones, R. A., Liggett, D. P., Capelli- 
Schellpfeffer, M., Macalady, T., Saunders, L. F., 
Downey, R. E., McClung, L. B., Smith, A., Jamil, S., 
Saporita, V. J., ‘‘Staged Tests Increase Awareness of 
Arc-Flash Hazards in Electrical Equipment,’’ IEEE 
Transactions on Industry Applications Society, 
36(2): 659–667, March–April 2000. 

290 Land III, H. B., ‘‘The Behavior of Arcing Faults 
in Low Voltage Switchboards,’’ 2005 IEEE ESTS, 
Philadelphia, pp. 133–140, 2005. 

291 Operating a switch or other disconnect outside 
its rating is prohibited by § 1926.960(k) of the final 
rule. 

the hazard assessment required by 
paragraph (g)(1) shows employee 
exposure to other hazards, then other 
standards, such as §§ 1910.132(a) and 
1926.95(a), may require the employer to 
provide PPE for those hazards. (See the 
discussion under the heading Protecting 
employees from flying debris from 
electric arcs, later in this section of the 
preamble.) 

Final paragraph (g)(1) requires the 
employer to assess the workplace to 
identify employees ‘‘exposed to hazards 
from flames or from electric arcs.’’ A 
few commenters requested that OSHA 
define this phrase in the final rule (Exs. 
0170, 0222, 0237). These commenters 
argued that simply operating electric 
equipment, such as a disconnect switch 
in an electrical box, does not pose a 
significant risk of injury from an electric 
arc. For example, the American Forest & 
Paper Association stated these concerns 
as follows: 

[W]e are concerned that the language of 
proposed Sections 1910.269(l)(11) and 
1926.960(g) could have unintended 
consequences if interpreted to apply to 
employees not exposed to a significant 
risk * * * 

* * * * * 
[W]e do not believe the individual who 

opens or closes the electrical disconnect on 
an enclosed electrical box or panel with the 
cover on/closed would be exposed to a 
significant risk of harm from arc flash 
hazards, but that is not clear from the 
proposed regulatory text or the preamble. A 
contrary interpretation would involve a huge 
increase in the cost of both the proposed 
standards and their potential extension 
outside the Electric Power Sector. [Ex. 0237; 
emphasis in original; footnote omitted.] 

If the employer properly installs and 
maintains enclosed equipment and if 
there is no evidence of impending 
failure, the risk that an electric arc will 
occur is low enough that the Agency 
would not deem there to be exposure to 
electric-arc hazards.284 For the purposes 
of final paragraph (g), OSHA will 
consider an employee ‘‘exposed’’ to 
electric-arc hazards whenever there is a 
reasonable likelihood that an electric arc 
will occur in the employee’s work area. 
The Agency considers there to be a 
reasonable likelihood that an electric arc 
will occur whenever the probability of 
such an event is higher than it is for the 
normal operation of enclosed 
equipment.285 

In contrast, whenever the risk that an 
arc will occur is higher than the risk of 
such an occurrence posed by the normal 
operation of enclosed equipment, the 
Agency considers electric-arc hazards to 
be present. For example, operating 
equipment that is not enclosed (for 
example, racking in a circuit breaker) 
poses such a risk (Ex. 0004 286). 
Conductive objects can fall onto 
exposed live parts and cause an arc. 
Evidence that the equipment may be 
defective, for example, arcing noises or 
unusual behavior or heating, indicates 
that there is employee exposure to the 
hazards of electric arcs (id. 287). Also, 
working near energized parts exposes 
employees to electric-arc hazards 
whenever the employee or another 
conductive object can contact those 
energized parts and other parts at a 
different potential (id. 288). (See the 
definition of ‘‘exposed’’ and the 
summary and explanation for final 
§ 1926.960(b)(3), earlier in this section 
of the preamble.) 

With respect to the American Forest 
& Paper Association’s comment about 
opening and closing disconnects in an 
enclosed electrical box, evidence in the 
record indicates that equipment 
enclosures do not always provide 
adequate protection against electrical 
faults (Ex. 0373). A paper by Jones et 
al. 289 described the results of one 
arcing-fault test as follows: ‘‘the fault 
blew the door open and progressed up 
the vertical bus, completely destroying 
the vertical section of the [motor control 
center]’’ (id.). A paper by Land 290 
described problems the Navy had in 
1979 with arcing faults in switchboards: 
‘‘These arcs could completely destroy a 
switchboard within a matter of seconds’’ 
(id.). Although these events may be 

uncommon, OSHA believes that it is 
appropriate for the standard to require 
the employer to assess the hazards 
posed by different operations and 
distinguish conditions that expose 
employees to electric-arc hazards from 
conditions that do not. For example, 
employers may consider a properly 
maintained switch as posing no electric- 
arc hazards when an employee is 
opening it under normal conditions. On 
the other hand, if there is evidence that 
the switch may be faulty or if the 
employee is opening the switch to 
troubleshoot the circuit, OSHA would 
expect the employer to assume that the 
switch does pose electric-arc hazards. 
Evidence that a switch may be faulty 
can include the presence of arcing or 
unusual noise from the switch, 
abnormally high temperatures around 
the switch, and safety bulletins from the 
switch manufacturer indicating that the 
device might fail under certain 
operating conditions. Thus, OSHA 
concludes that it is not always safe to 
operate an enclosed switch and, 
therefore, is not generally exempting 
such activities from the hazard- 
assessment requirement in final 
paragraph (g)(1) or any of the other 
provisions in final paragraph (g). 

OSHA does not believe that applying 
paragraph (g)(1) of the final rule in this 
manner will impose substantial extra 
costs on employers. The Agency 
anticipates that, in the vast majority of 
cases, the employer will determine that 
employees operating enclosed switches 
will have no exposure to hazards from 
electric arcs. On the basis of the 
foregoing discussion, it should be clear 
that the only occasions that an 
employee performing a switching 
operation would have exposure to 
electric-arc hazards under paragraph 
(g)(1), and, thus, be required to use arc- 
rated protection, would be if: a switch 
or other disconnect may be faulty 
(which should be rare); an employee 
operates a switch outside its rating 291 
(which also should be rare), or an 
employee is performing troubleshooting 
or repair on the switch or a circuit 
controlled by the switch. In the latter 
case, the employee will be exposed to 
those same hazards during the 
troubleshooting or repair activities, 
when appropriate arc-flash protection 
would be required anyway. For the rare 
cases in which the employer has reason 
to believe that the switch might fail and 
expose an employee to an electric-arc 
hazard, the protection afforded by arc- 
flash protection would be necessary. 
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292 See the seven accidents described at http://
www.osha.gov/pls/imis/accidentsearch.accident_
detail?id=200671253&id=201340395&id=1707
62769&id=170632699&id=14504773&id=14343
594&id=837815. 

293 See the accident described at http://
www.osha.gov/pls/imis/accidentsearch.accident_
detail?id=596304. 

294 Several provisions in subpart V in addition to 
final § 1926.960(g) refer to employee exposure. 

295 This preamble uses the term ‘‘incident energy’’ 
as a synonym for ‘‘incident heat energy.’’ 

296 Lee, R. H., ‘‘The Other Electrical Hazard: 
Electric Arc Blast Burns, ’’ IEEE Transactions on 
Industry Applications, 1A–18(3):246—251, May/
June 1982 (Ex. 0433). 

297 NFPA 70E–2012, Annex D, contains the same 
three methods plus an additional method for 
calculating incident heat energy for dc systems. 
Although OSHA has not evaluated this new 
method, employers may use it to calculate incident 
heat energy if it reasonably predicts the incident 
energy for the system involved. 

298 NFPA 70E–2012, Annex D, also contains the 
Lee equation. Consequently, OSHA’s conclusions 
regarding the NFPA 70E–2004 Annex D method 
also apply to NFPA 70E–2012, and Appendix E to 
final Subpart V references NFPA 70E–2012. Unless 
otherwise noted, the preamble references to the 
content of NFPA 70E–2004, Annex D, apply equally 
to NFPA 70E–2012. 

However, the need to outfit the 
employee in arc-flash protection in such 
cases will serve as an incentive to effect 
repair of the switch and remove the 
hazard. 

Some commenters argued that some 
utilities perform work with live-line 
tools, which limits employee exposure 
to hazards posed by electric arcs and 
makes FR clothing unnecessary. (See, 
for example, Exs. 0125, 0171, 0179, 
0188, 0226.) NECA also argued that 40- 
cal/cm2 arc-flash suits with hoods 
would reduce manual dexterity to the 
point that they would interfere with the 
employee’s ability to use live-line tools 
(Ex. 0171). 

OSHA agrees that work with live-line 
tools exposes employees to a lower 
incident-energy level than work directly 
on energized parts with rubber 
insulating gloves because employees 
working with live-line tools are 
normally farther from an electric arc 
than employees using gloves. (The 
tables in Appendix E use a method of 
estimating heat energy that assumes that 
employees using live-line tools will be 
substantially further away from the arc 
than employees using rubber insulating 
gloves.) All of the incident-energy 
calculation methods (described later in 
this section of the preamble) result in 
energy estimates that are approximately 
inversely proportional to the square of 
the distance. This proportion means 
that, when the employee is twice as far 
from the electric arc, he or she has 
exposure to no more than a quarter of 
the energy. OSHA does not believe that 
there are many, if any, working 
conditions that would expose an 
employee using a live-line tool to an 
incident energy of 40-cal/cm2. NECA’s 
example using clothing appropriate for 
such high exposure contradicts its claim 
that employees using live-line tools face 
reduced exposures. 

As discussed later in this section of 
the preamble, final paragraph (g)(4)(iv) 
requires FR clothing when the estimated 
incident-energy levels are more than 2.0 
cal/cm2. If live-line tool work practices 
limit incident-energy levels to that value 
or less, then paragraph (g)(4) may not 
require flame-resistant clothing. 
However, clothing can ignite even at 
low incident-energy levels. For 
example, an arc can ignite insulating 
fluid in transformers and other 

equipment, which could ultimately 
ignite clothing (Ex. 0004 292). Current 
passing through grounding conductors 
can melt those conductors and ignite 
clothing (id. 293). Hot debris from faulted 
equipment can spew out and ignite 
clothing (Exs. 0342, 0373). Final 
paragraph (g)(4), as described more fully 
later in this section of the preamble, 
requires flame-resistant clothing in 
those scenarios. OSHA is not exempting 
live-line tool work from the hazard 
assessment or other requirements in 
paragraph (g) of the final rule. 
Employers must account for the 
possibility of clothing ignition from 
sources other than incident heat energy 
in the hazard assessment required by 
paragraph (g)(1) of the final rule. 

The American Forest & Paper 
Association commented that the 
proposed definition of ‘‘exposed’’ in 
§ 1926.968 does not seem applicable to 
the use of the word ‘‘exposed’’ in 
proposed § 1926.960(g) because the 
definition refers to a conductor or part 
rather than a person (Ex. 0237). 

OSHA agrees that the definition in 
final § 1926.968 relates only to parts of 
electric circuits; it does not address 
employee exposure to hazards other 
than exposure to live parts.294 To clarify 
the application of the definition of 
‘‘exposed’’ in § 1926.968 of the final 
rule, OSHA is adding the parenthetical 
phrase ‘‘(as applied to energized parts)’’ 
to the defined term ‘‘exposed.’’ 

Estimating incident heat energy.295 
Once an employer determines the 
employees exposed to hazards from 
flames or electric arcs, the next step in 
protecting these employees is to 
determine the extent of the hazard. 
Paragraph (g)(2) of the final rule, which 
OSHA revised from the proposal as 
described later in this section of the 
preamble, requires the employer to 
make a reasonable estimate of the 
incident heat energy to which each 

employee exposed to electric-arc 
hazards would be exposed. Under final 
paragraph (g)(5), employers must use 
this estimate to select appropriate PPE. 

As noted in the preamble to the 
proposal, OSHA is aware of various 
methods of calculating values of 
available heat energy from an electric 
circuit (70 FR 34866–34867). Table 10, 
later in this section of the preamble, 
lists methods that were available when 
OSHA proposed paragraph (g)(2). Each 
method requires the input of various 
parameters, such as fault current, the 
expected length of the electric arc, the 
distance from the arc to the employee, 
and the clearing time for the fault (that 
is, the time the circuit protective 
devices take to open the circuit and 
clear the fault). Some of these 
parameters, such as the fault current 
and the clearing time, are known 
quantities for a given system. Other 
parameters, such as the length of the arc 
and the distance between the arc and 
the employee, vary depending on what 
happens to initiate the electric arc and 
are estimated parameters. It should be 
noted that NFPA 70E–2004 Annex D 
contains three different methods of 
estimating incident heat energy: (1) a 
method based on a paper by Lee entitled 
‘‘The Other Electrical Hazard: Electric 
Arc Blast Burns,’’ 296 also known as the 
‘‘Lee equation’’; (2) a method based on 
the Doughty, Neal, and Floyd paper, 
which Table 10 lists separately; and (3) 
the IEEE 1584 method, which Table 10 
also lists separately.297 The following 
discussion refers to the method based 
on the Lee equation as the NFPA 70E 
Annex D method.298 
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299 Table 8 in proposed Appendix F listed 
estimates of incident energy for different parts of an 
electrical system operating at 4 to 46 kilovolts. 
OSHA based these estimates on the ARCPRO 
method. 

300 NFPA 70E–2004 Table 130.7(C)(9)(a) is a 
method for selecting PPE based on hazard/risk 
categories. Proposed Appendix F did not list NFPA 
70E–2004, Table 130.7(C)(9)(a), as an acceptable 
method of estimating incident-energy level. 

301 NFPA 70E–2004, Table 130.7(C)(11) lists the 
following hazard-risk categories (HRC) with the 
corresponding minimum required arc ratings: 0– 
none, 1–4 cal/cm2, 2–8 cal/cm2, 3–25 cal/cm2, 4– 
40 cal/cm2. 

TABLE 10—METHODS OF CALCULATING INCIDENT HEAT ENERGY FROM AN ELECTRIC ARC 

1. Standard for Electrical Safety Requirements for Employee Workplaces, NFPA 70E–2004, Annex D, ‘‘Sample Calculation of Flash Protection 
Boundary.’’ 

2. Doughty, T. E., Neal, T. E., and Floyd II, H. L., ‘‘Predicting Incident Energy to Better Manage the Electric Arc Hazard on 600 V Power Dis-
tribution Systems,’’ Record of Conference Papers IEEE IAS 45th Annual Petroleum and Chemical Industry Conference, September 28–30, 
1998. 

3. Guide for Performing Arc Flash Hazard Calculations, IEEE Std 1584–2002. 
4. Heat Flux Calculator, a free software program created by Alan Privette (widely available on the Internet). 
5. ARCPRO, a commercially available software program developed by Kinectrics, Toronto, ON, CA. 

Employee arc exposures. One of the 
following three separate types of electric 
arcs typically serves as the basis for the 
methods used to estimate incident 
energy: single-phase arc in open air, 
three-phase arc in open air, and three- 
phase arc in an enclosure (arc in a box) 
(Exs. 0425, 0430, 0433, 0463, 0468, 
0469). A single-phase arc occurs when 
electric current arcs from a circuit part 
for one phase to ground or to a circuit 
part for another phase. A three-phase 
arc involves arcing between all three 
phases of a three-phase circuit. A single- 
phase arc can escalate into a three-phase 
arc as the air around the arc ionizes and 
becomes more conductive (Ex. 0425). 
Both kinds of arcs can occur in open air 
or inside an enclosure. The incident- 
energy levels vary between the types of 
arcs, with energy levels progressively 
increasing from single-phase arcs in 
open air, to three-phase arcs in open air, 
to three-phase arcs in a box (Exs. 0425, 
0430, 0468). OSHA finds that, for an 
estimate of heat energy to be reasonable, 
it must account for the type of exposure 
the employee likely will encounter. 

Varying results using different 
calculation methods. Many rulemaking 

participants objected to the proposed 
requirement that employers make a 
reasonable estimate of the incident heat 
energy associated with an employee’s 
exposure to an electric-arc hazard. (See, 
for example, Exs. 0152, 0173, 0178, 
0201, 0209, 0227, 0233, 0501; Tr. 374– 
376, 547–548, 1094–1098, 1100–1102.) 
Some of these rulemaking participants 
focused on purported problems with 
methods of calculating incident heat 
energy. (See, for example, Exs. 0152, 
0173, 0201, 0209, 0227, 0233, 0501; Tr. 
547, 1094–1098, 1100–1102.) These 
commenters maintained that the results 
of calculations from the different 
methods varied widely or are subject to 
manipulation that would make the 
calculation methods unreliable or 
unscientific (id.). For example, Ms. 
Kathy Wilmer, testifying on behalf of 
EEI, spoke to the wide variations she 
found in calculating incident heat 
energy using the methods listed in the 
proposed rule: 

OSHA does not endorse any of the 
methods listed in the table. OSHA further 
acknowledges that the method of calculation 
can affect the results inasmuch as each 

method yields somewhat different values 
using the same input parameters. 

* * * * * 
[F]our methods, including two tables and 

two formulas, were compared for the 
conditions of 15,000 volts, 5,000 amps, and 
34.5 cycles. The heat energies determined 
were, No. 1, from Appendix F, Table 8,[299] 
of the proposal, 5 calories per square 
centimeter; No. 2, from the HeatFlux 
Calculator, 2.9 calories per square centimeter; 
No. 3, from NFPA 70E, Table 
130.7(c)(9)(a),[300] 40 calories per square 
centimeter, as it is listed as risk category 
4 [301] for work on energized parts in the 
other equipment over 1,000-fold category; 
No. 4, from NFPA 70E, Annex D, D7, 
formula, 153 calories per square centimeter. 

In summary, the results were 2.9, 5, 40, 
and 153 calories per square centimeter for the 
same conditions: 15,000 volts, 5,000 amps, 
34.5 cycles. Again, this example illustrates 
serious concerns about the reliability of 
methods offered to determine heat energy on 
transmission and distribution systems. [Tr. 
1096, 1101–1102] 

OSHA applied the same methods Ms. 
Wilmer described in this comment and 
arrived at values similar to the values 
provided in her testimony, as shown in 
Table 11. 

TABLE 11—SAMPLE INCIDENT-ENERGY CALCULATIONS USING DIFFERENT METHODS 

Method Incident energy (cal/cm2) 

Heat flux calculator .............................. 3.0 (results must be rounded up to ensure that the protective equipment rating equals or exceeds this 
value). 

Table 8 from proposed Appendix F .... 5.0. 
NFPA 70E–2004, Annex D, section 

D.7.
152. 

NFPA 70E–2004, Table 130.7(C)(9)(a) Not applicable. Table 130.7(C)(9)(a) lists a Hazard-Risk Category of 2 (8 cal/cm2) for insulated cable 
examination in open areas, which is an exposure comparable to that of a single-phase arc in open air 
represented by the Heat Flux calculator and Table 8 from proposed Appendix F. Table 130.7(C)(9)(a) 
lists a Hazard-Risk Category of 4 (40 cal/cm2) for work on energized parts, which is an exposure 
comparable to the three-phase arc in an enclosure represented by the method in NFPA 70E–2004, 
Annex D, section D.7. However, as explained later in this section of the preamble, Table 
130.7(C)(9)(a) combines a risk assessment with incident-energy calculation and does not represent 
incident energy alone. 

A closer look at these results shows 
that the two software programs, heat 
flux calculator and ARCPRO (upon 

which OSHA based Table 8 of proposed 
Appendix F), produce similar results: 
3.0 cal/cm2 for the heat flux calculator 

and 5.0 cal/cm2 for ARCPRO. Because 
the arc rating for the lightest weight arc- 
rated clothing ranges from 4.0 to 5.0 cal/ 
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302 As explained later in this section of the 
preamble, Table 6 and Table 7 in Appendix E in 
the final rule set a minimum level of 4.0 cal/cm2, 
which is the minimum level of arc-rated clothing 
currently available. 

303 NFPA 70E–2012, Annex D, contains the same 
equation in Section D.6. Similar language warning 
about conservative results from using the Lee paper 
for voltages over 600 volts appears in Table D.1, 
Limitation of Calculation Methods. 

304 Although Ms. Wilmer did not state that her 
scenario involved a single-phase exposure, her use 
of Table 8 in proposed Appendix F, the use of 
which is limited to such exposures, implies that the 
scenario is for a single-phase arc. 

305 NFPA 70E–2012 contains an equivalent table 
in Table 130.7(C)(15)(a). As noted earlier, NFPA 
70E–2004, Table 130.7(C)(11) lists the minimum arc 
rating for each hazard-risk category. NFPA 70E– 
2012 lists minimum arc ratings for each hazard-risk 
category in Table 130.7(C)(16). OSHA’s conclusions 
regarding NFPA 70E–2004 Table 130.7(C)(9)(a) 
apply equally to NFPA 70E–2012 Table 
130.7(C)(15)(a). 

306 Earlier editions of NFPA 70E, such as the 2000 
edition, and NFPA documentation on the adoption 
of the task table show that the hazard/risk category 
is reduced by 1 if the probability of an arc is low 
and reduced by 2 if the probability is very low. 

307 IEEE adopted two amendments after it 
published IEEE Std 1584–2002: IEEE Std 1584a– 
2004 (Amendment 1 to IEEE Std 1584–2002), and 
IEEE Std 1584b–2011 (Amendment 2: Changes to 
Clause 4 of IEEE Std 1584–2002). (Ex. 0425 contains 
both the IEEE Std 1584–2002 standard and the 
1584a–2004 amendment.) This preamble refers to 
specific versions of IEEE Std 1584 as follows: 

IEEE Std 1584–2002: the base IEEE Std 1584 
standard 

IEEE Std 1584a–2004: IEEE Std 1584–2002 as 
amended by IEEE Std 1584a–2004 

IEEE Std 1584b–2011: IEEE Std 1584–2002 as 
amended by IEEE Std 1584a–2004 and IEEE Std 
1584b–2011. 

IEEE Std 1584a–2004 and IEEE Std 1584b–2011 
use the same basic methodology to calculate 
incident-energy levels as IEEE Std 1584–2002. In 
this section of the preamble, OSHA analyzed IEEE 
Std 1584a–2004 (Ex. 0425) to determine whether 
employers can use that standard to make reasonable 
estimates of incident energy. The Agency also 
examined the latest version of IEEE Std 1584 and 
found that, because the calculation method did not 
change from IEEE Std 1584a–2004 to IEEE Std 
1584b–2011, OSHA’s conclusions regarding IEEE 
Std 1584a–2004 also apply to IEEE Std 1584b–2011, 
and Appendix E to final Subpart V references IEEE 
Std 1584b-2011. Unless otherwise noted, the 
preamble references to the content of IEEE Std 
1584a–2004 apply equally to IEEE Std 1584b–2011. 

cm2, both programs would lead 
generally to the use of the same 
minimum level of protection for the 
system parameters at issue.302 

The heat flux calculator and ARCPRO 
both calculate incident energy produced 
by single-phase arcs in air, which is 
clear in the ARCPRO documentation 
(Ex. 0468). Also, the preamble to the 
proposal clearly stated that the results 
from the heat flux calculator require 
adjustment for application to exposures 
involving three-phase arcs or arcs in 
enclosures (70 FR 34867), and other 
evidence in the record indicates that the 
calculator is designed for application to 
single-phase arc exposures (Exs. 0430, 
0463). 

The incident-energy estimate 
resulting from application of the 
formula in NFPA 70E–2004, Annex D, is 
significantly higher than the results 
obtained using either of the software 
programs. There are two reasons for this 
difference. First, the formula that 
appears in section D.7 of NFPA 70E, 
Annex D, is designed to calculate the 
incident energy produced by a three- 
phase arc in open air. The 
corresponding single-phase exposure, 
based on an ARCPRO conversion factor 
(multiplying single-phase values by 2.2 
to convert them to three-phase values 
or, conversely, dividing three-phase 
values by 2.2 to convert them to single- 
phase values), would be 70 cal/cm2 (Ex. 
0468). Second, although NFPA 70E 
states that the formula in section D.7 of 
Annex D can be used to predict the 
incident energy produced by arcs on 
systems operating at more than 600 
volts, it also explicitly warns about 
doing so, noting: 

The following example is conservative at 
voltage levels above 600 volts. Experience 
suggests that the example is conservative at 
voltage levels above 600 volts and becomes 
more conservative as the voltage increases. 
[Ex. 0134; annex section D.1303] 

Consequently, it is not surprising that 
the incident-energy estimate calculated 
using Annex D of NFPA 70E–2004 for 
a scenario involving a single-phase arc 
on a 15-kilovolt system 304 is 
substantially higher than the values 

derived using the two software 
programs. 

Ms. Wilmer also mentioned Table 
130.7(C)(9)(a) of NFPA 70E–2004. The 
closest hazard-risk category from Table 
130.7(C)(9)(a) is 2 (requiring clothing 
rated at 8 cal/cm2), which is for the task 
of ‘‘[i]nsulated cable examination in 
open air’’ (Ex. 0134). The other tasks in 
the category entitled ‘‘Other Equipment 
1 kV and Above’’ appear to represent 
exposures from arcs in enclosures, and 
all of those tasks, including the one for 
cable examination, represent three- 
phase exposures. Moreover, OSHA 
examined this table more closely and 
found that it does not represent 
incident-energy calculations alone. The 
hazard-risk categories listed in NFPA 
70E–2004, Table 130.7(C)(9)(a),305 
include a risk component, as well as an 
incident-energy component, as can be 
seen from the entries for the various 
tasks on 600-volt class motor control 
centers. The hazard-risk categories for 
this equipment vary from 1 to 3 (which 
require clothing rated from 4 to 25 cal/ 
cm2) depending on the task, even 
though, according to the notes to the 
table, the system parameters are the 
same for all the tasks; thus, the 
calculated incident energy for all the 
tasks for this equipment should be the 
same. While not clear from NFPA 70E– 
2004, it appears that the NFPA 70E 
Committee chose to reduce the amount 
of protection for a task based on the 
likelihood that an electric arc would 
occur.306 The level of protection needed 
for a particular incident heat energy is 
the same regardless of the probability 
that an electric arc will occur. In other 
words, whether there is a 5-percent risk 
or a 10-percent risk is not relevant to 
whether the employee’s PPE is 
adequate. As will be explained later in 
this section of the preamble, OSHA 
based the determination of the level of 
PPE required under the final rule solely 
on incident heat energy. OSHA’s final 
rule separates the determination of risk 
(that is, whether an employee is 
exposed to hazards posed by electric 
arcs), as required by final paragraph 
(g)(1), from the calculation of incident 
energy, as required by final paragraph 

(g)(2). Therefore, the Agency concludes 
that NFPA 70E–2004, Table 
130.7(C)(9)(a), is not a reasonable 
method of estimating incident energy 
under final paragraph (g)(2) and, 
therefore, is not referencing that table in 
Appendix E in the final rule. 

In the following discussion, the 
Agency evaluates the various methods 
listed in Table 10 across three distinct 
voltage categories (600 volts and less, 
601 to 1,000 volts, and more than 1,000 
volts), and for each type of electric arc 
(single-phase arc in open air, three- 
phase arc in open air, and three-phase 
arc in an enclosure). 

Voltages of 600 volts and less. As can 
be seen from the tasks listed in Table 
130.7(C)(9)(a), much of the work 
addressed by NFPA 70E–2004 involves 
voltages of 600 volts or less (Ex. 0134). 
This category represents the dominant 
voltage class for utilization equipment 
installed in buildings, including electric 
power generation stations. It also 
includes service-class equipment, such 
as meters, installed on distribution 
circuits. There is wide experience using 
the incident-energy calculation methods 
included in Annex D of NFPA 70E–2004 
and in IEEE Std 1584a–2004,307 and 
there is evidence that some electric 
utilities use these methods successfully 
(Exs. 0216 (showing TVA’s use of IEEE 
Std 1584 to calculate incident-energy 
levels), 0444 (‘‘INPO (Institute for 
Nuclear Power Operations) was and is a 
huge factor in driving the use of NFPA 
70E as a recognized ‘best practice’ for 
electrical safety programs in the nuclear 
power industry’’)). A national consensus 
standard recognizes these methods 

VerDate Mar<15>2010 23:17 Apr 10, 2014 Jkt 232001 PO 00000 Frm 00152 Fmt 4701 Sfmt 4700 E:\FR\FM\11APR2.SGM 11APR2m
st

oc
ks

til
l o

n 
D

S
K

4V
P

T
V

N
1P

R
O

D
 w

ith
 R

U
LE

S
2



20467 Federal Register / Vol. 79, No. 70 / Friday, April 11, 2014 / Rules and Regulations 

308 As previously mentioned, NFPA 70E–2004, 
Annex D, recognizes IEEE Std 1584–2002 as a valid 
method of calculating incident heat energy (Ex. 
0134). 

309 Stokes, A. D., Sweeting, D. K., ‘‘Electric Arcing 
Burn Hazards,’’ IEEE Transactions on Industry 

Applications. Vol. 42. No. 1, January/February 
2006, pp. 134–141. 

310 Plasma is the high-temperature ionized gas 
cloud that results from the electric arc. 

311 The equations given in this paper are for an 
arc lasting 6 cycles. An employer using the 

Doughty, Neal, and Floyd method will need to 
adjust the results to account for any clearing times 
different from 6 cycles by multiplying the incident 
energy calculated using these equations by the ratio 
of the actual clearing time to 6 cycles. 

(NFPA 70E),308 and there is 
considerable test data validating them 
(Exs. 0425 (‘‘[the IEEE 1584 committee] 
has overseen a significant amount of 
testing and has developed new models 
of incident energy’’ and ‘‘[IEEE Std 
1584a–2004 provides calculations based 
on] new, empirically derived models 
based on statistical analysis and curve 
fitting of the overall test data 
available’’), 0430 (this paper, which the 
IEEE 1584 committee referenced, 
reported on the results of 25 tests that 
supplemented ‘‘previously completed 
extensive arc testing’’).) 

OSHA concludes that the methods of 
calculating incident heat energy in 
NFPA 70E–2004, Annex D, and IEEE 
Std 1584a–2004 are reasonable at 
voltages of 600 volts and less for the 
exposures these methods address, as 
explained more fully later in this 
section of the preamble. No evidence in 
the record persuades OSHA otherwise. 
A paper by Stokes and Sweeting entitled 
‘‘Electric Arcing Burn Hazards’’ 
criticized both the NFPA 70E Annex D 
and IEEE 1584 methods (Ex. 0452).309 
That paper notes that the NFPA and 
IEEE methods use a predominantly 
radiant model of incident heat energy 
from an electric arc, in which 90 percent 
of the heat is radiant heat and in which 
the entire exposure will be outside the 
electric arc plasma. The Stokes and 
Sweeting paper disagrees that radiant 
heat is the predominant hazard and 
shows that orienting the test electrodes 
in a horizontal configuration can result 
in the transference of a greater degree of 
convective heat and that the amount of 
heat within the electric arc plasma 310 is 
more than three times higher than 
predicted by the NFPA and IEEE 
models. The Stokes and Sweeting paper 
also noted that the Lee paper, which is 
the basis of the NFPA method, predicts 
a smaller plasma diameter than the 
plasma diameter found during testing. 
The Stokes and Sweeting paper 
explained: 

As an example, for a three-phase arcing 
exposure of 5000 V and 20000 A, the Lee 
prediction forecasts a plasma diameter of 170 
mm [7 inches]. . . . The authors’ test results 
for this condition, for an arc duration of 0.5 
s, show a brilliant plasma cloud some 3000 
mm [118 inches] long and around 1500 mm 
[59 inches] tall in the plane of the camera. 
[Id.] 

OSHA recognizes that exposures 
within the plasma field of an electric arc 
will produce heat that is several times 

the incident energy predicted by any of 
the methods used to calculate heat 
energy recognized by the final rule. 
However, the Agency believes that the 
predominant exposure for employees 
covered by this final rule will be outside 
the plasma field. Although, in the 
Stokes and Sweeting paper, the plasma 
field extended beyond the distance 
provided for in the NFPA and IEEE 
methods, the paper did not indicate 
how to estimate the field’s reach. 
Furthermore, all of the calculation 
methods require an estimate of the 
distance from the electric arc to the 
employee. The IEEE 1584 method uses 
455 to 610 millimeters (18 to 24 inches) 
for low-voltage (600 volts and less) 
equipment such as switchboards, 
panelboards, and motor control centers. 
As explained later in this section of the 
preamble, those distances are reasonable 
estimates of the distance from the 
employee to the arc. In addition, the 
testing supporting the IEEE 1584 
method, which is representative of 
typical exposures, confirms the 
incident-energy results derived using 
that method (Ex. 0425). There is no 
evidence in the record that indicates 
that employees will typically be closer 
than these distances for this type of 
work or will be in the plasma field at 
these working distances. Therefore, 
OSHA concludes that, in general, the 
incident-energy calculation methods in 
NFPA 70E–2004, Annex D, and IEEE 
Std 1584a–2004 reasonably represent 
employee exposure for voltages of 600 
volts and less. 

The IEEE 1584 method accounts for 
differences between single-phase and 
three-phase arcs and between arcs in 
open air and arcs in an enclosure (id. 
(‘‘The arc-flash hazard calculations 
included in this guide will enable quick 
and comprehensive solutions for arcs in 
single- or three-phase electrical systems 
either of which may be in open air or 
in a box, regardless of the low or 
medium voltage available’’)). In 
addition, as noted earlier, this method is 
based on extensive testing, and a 
consensus standard recognizes this 
method. Therefore, OSHA concludes 
that this method reasonably represents 
employee exposures for single-phase 
and multiphase arcs in enclosures and 
open air. 

Proposed Appendix F also listed a 
paper by Doughty, Neal, and Floyd as a 
method of estimating incident energy 
from an electric arc. (See Table 10 

earlier in this section of the preamble.) 
This paper describes the results of tests 
performed on a 600-volt power system 
with a 36.25-kiloampere prospective 
fault current and contains algorithms to 
estimate incident energy at a specified 
distance from an arc as a function of the 
available bolted-fault current on a 600- 
volt system (Ex. 0430). The tests 
included three-phase arcs in enclosures 
and in open air (id.). Because this paper 
was peer reviewed and the methods it 
uses are based on testing electric arcs, 
OSHA finds that the method in this 
paper reliably estimates incident energy 
for the 600-volt systems it represents.311 
The Agency also finds that it reasonably 
represents incident energy for systems 
of lower voltages and for single-phase 
systems because the power produced by 
these systems should be comparable to, 
and not exceed, the power from a three- 
phase 600-volt system with an 
equivalent supply. The Doughty, Neal, 
and Floyd method will produce 
conservative results for lower-voltage 
and single-phase systems. On the other 
hand, this method does not estimate 
incident energy for systems of higher 
voltages. Therefore, OSHA finds that it 
is not reasonable to use this method to 
estimate incident energy for systems of 
voltages of more than 600 volts. 

The Doughty, Neal, Floyd paper 
compared the results of its authors’ 
testing with other methods of estimating 
incident-energy levels, including the 
NFPA Annex D method, the heat flux 
calculator, and a commercial software 
program (apparently ARCPRO), which 
OSHA listed in the proposal (id.). The 
paper compared the incident energy it 
found for three-phase electric arcs with 
the incident energy calculated by the 
Lee equation used in NFPA 70E, Annex 
D, by examining the distance required to 
achieve an incident-energy level of 1.2 
cal/cm2. This distance is the ‘‘curable 
burn distance,’’ which is the distance at 
which an employee will begin to sustain 
a second-degree, or curable, burn. The 
paper explained the results of this 
comparison as follows: 

The Lee ‘‘curable burn’’ distances coincide 
almost exactly with the second-degree burn 
distances for the open three-phase arc. The 
second-degree burn distances for the arc in 
the cubic box, however, are significantly 
higher. The difference is more pronounced at 
higher bolted fault levels. [id.] 

Figure 8 depicts these functions. 
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312 Although the paper did not identify the 
‘‘commercially available computer program’’ by 
name, OSHA closely examined the results from 
ARCPRO and compared them with the commercial 
software program incident-energy estimates 
reported by the paper and found them to be 
equivalent. 

313 OSHA acknowledges that NFPA 70E exempts 
work on electric power generation, transmission, 
and distribution installations. However, the electric 
equipment installed in generating plants is of the 
same type as that covered by NFPA 70E (Ex. 0077), 
and OSHA concludes that the tasks performed on 
this equipment would be of a similar nature. 

Based on this analysis, the Agency 
finds that the Lee equation from NFPA 
70E–2004, Annex D, is a reasonable 
method of estimating the incident 
energy of a three-phase electric arc in 
open air for systems of 600 volts or less. 
However, because the Lee equation 
significantly underestimates incident 
energy from three-phase arcs in an 
enclosure, OSHA finds that this is not 
a reasonable method to estimate 
incident energy from such exposures. 
The Agency also finds that the NFPA 
70E–2004, Annex D, method reasonably 
represents incident energy for single- 
phase systems because the power 
produced by these systems should be 
comparable to, and not exceed, the 
power from a three-phase system with 
an equivalent supply. Thus, this method 
will produce conservative results for 
single-phase systems. 

The Doughty, Neal, and Floyd paper 
also compared the results of its authors’ 
testing with the heat flux calculator and 
‘‘a commercially available computer 
program’’ (id.).312 The paper found that: 

• The three-phase test values of 
maximum incident energy for open arcs 
were 2.5 to 3.0 times the amounts 
calculated for single-phase arcs in air by 
the two programs; and 

• The three-phase test values of 
maximum incident energy for arcs in a 
box were 5.2 to 12.2 times the amounts 

calculated for single-phase arcs in air by 
the two programs (id.). 

This comparison clearly shows that 
neither program reasonably estimates 
incident heat energy from three-phase 
electric arcs or electric arcs in an 
enclosure. Although there are 
conversion factors recommended for 
these programs, these conversion factors 
do not account for the wide variation 
between the incident energies the 
programs calculate and the actual 
incident energy found during testing. 
Thus, OSHA finds that the heat flux 
calculator and ARCPRO do not 
reasonably estimate incident heat 
energy for three-phase arcs or arcs in a 
box for systems of 600 volts or less. 

On systems of 600 volts or less, the 
phase conductors are typically relatively 
close together, approximately 30 
millimeters (1.25 inches), as noted in 
the Doughty, Neal, and Floyd paper 
(id.). When an arc occurs between one 
phase and ground, or between two 
phases, the surrounding air becomes 
ionized (and, thus, conductive), and it 
can relatively easily escalate to a three- 
phase arc (Ex. 0425). In addition, as 
seen from NFPA 70E–2004, Table 
130.7(C)(9)(a), most of the exposures at 
this voltage level, with the exception of 
work on service drops, involve 
equipment in enclosures (Ex. 0134).313 
Consequently, OSHA concludes that it 

normally would be unreasonable to 
estimate incident-energy levels for 
systems of 600 volts using methods 
based on single-phase open air arcs. 
However, the employer may use such 
methods when it can demonstrate that 
there is only one phase present or that 
the spacing of the phases is sufficient to 
prevent the formation of a three-phase 
arc. The incident energy results from the 
electric-arc model used by ARCPRO 
‘‘have shown good agreement with 
measured values from a series of tests 
covering the following ranges of 
parameters: Currents from 3.5 kA to 21.5 
kA, arc durations from 4 cycles to 30 
cycles, arc lengths from 1 inches to 12 
inches, and distances of 8 inches to 24 
inches from the arc’’ (Ex. 0469). The 
ARCPRO documentation does not 
indicate the voltage range verified by 
the test results; however, the model 
used by this program uses voltage only 
to ensure that an arc can be sustained 
over the distance between electrodes. 
Consequently, OSHA finds that this 
program can reasonably estimate 
incident energy from a single-phase arc 
in open air for systems of 600 volts or 
less, and the employer may use the 
program as long as the employer can 
demonstrate that there is only one phase 
present or that the spacing of the phases 
is sufficient to prevent the formation of 
a three-phase arc. 

For reasons explained later in this 
section of the preamble, OSHA finds 
that the heat flux calculator is not a 
reasonable method for estimating 
incident energy for any type of 
exposures, irrespective of voltage. 
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314 For reasons already explained, the NFPA 70E 
Annex D method is not reasonable for estimating 
incident energy exposures from three-phase arcs in 
an enclosure. 

315 In preparing Figure 9, OSHA used the values 
from Table 6 in Appendix E for the distance to the 
arc and the electrode spacing corresponding to 15 
kilovolts. 

316 See also http://www.kinectrics.com/en/
serviceline/ElectricalTesting.html. 

Table 12 summarizes OSHA’s 
findings regarding the reasonableness of 
using the various methods of estimating 
incident heat energy for exposures 
involving single-phase and three-phase 
arcs in open air and in an enclosure for 
voltages of 600 volts and less. 

Voltages of 601 volts to 15 kilovolts. 
Work at voltages from 601 volts to 15 
kilovolts is common to both electric 
power distribution work and to work in 
industrial and electric utility 
substations and plants. Industrial 
installations use equipment similar to 
that used by electric utilities (see, for 
example, 59 FR 4333–4334). Therefore, 
any method that is appropriate for use 
with industrial systems operating at 
these voltages should be appropriate for 
use with electric power generation and 
distribution installations. 

Again, there is wide experience using 
the incident-energy methods included 
in Annex D of NFPA 70E–2004 and in 
IEEE Std 1584, and there is evidence 
that some electric utilities use these 
methods successfully (Exs. 0216, 0444). 
A national consensus standard (NFPA 
70E) recognizes these methods, and 
there is considerable test data validating 
them (Exs. 0425, 0430). OSHA, 
therefore, finds that the IEEE 1584 
method reasonably estimates incident- 
energy levels for systems operating at 
voltages of 601 volts to 15 kilovolts for 
exposures involving single-phase and 
three-phase arcs in open air or in 
enclosures. As explained previously in 
the discussion of Ms. Wilmer’s 
comments, the method in NFPA 70E, 
Annex D (the Lee method), is 
conservative at more than 600 volts. In 
addition, this method estimates 
incident-energy levels for three-phase 
arcs and, thus, is even more 
conservative for exposures involving 
single-phase arcs. Because the NFPA 
70E Annex D method is conservative, 
OSHA finds that it reasonably estimates 
incident-energy levels for systems 
operating at voltages of 601 volts to 15 
kilovolts, that is, it will provide 
employees with adequate protection.314 
However, clothing appropriate for the 
levels of incident energy calculated by 
the NFPA 70E Annex D method will be 
heavier and bulkier, as well as more 
expensive, than clothing appropriate for 
incident energy calculated using other 
acceptable methods. (See, for example, 
Ex. 0213, ‘‘[The NFPA 70E Annex D 
method] could be used to calculate 
incident energies for transmission 
system voltages, but [it] will produce 

very conservative (high heat energy) 
results. This will result in employees 
wearing unnecessarily heavy arc flash 
protection when working on lines.’’) 
Consequently, the Agency anticipates 
that employers will only use this 
method to estimate incident-energy 
levels at voltages of 601 volts to 15 
kilovolts when it would result in the use 
of clothing with a relatively low arc 
rating. 

The method in the Doughty, Neal, and 
Floyd paper described earlier in this 
section of the preamble is based on 
testing performed exclusively with an 
electrode spacing of 32 millimeters (1.25 
inches) at 600 volts (Ex. 0430). There is 
no evidence in the record that suggests 
that this method is suitable at higher 
voltages, at which electrode gaps likely 
are significantly longer. Therefore, 
OSHA finds that this method does not 
reasonably estimate incident-energy 
levels for systems operating at voltages 
above 600 volts. 

The Agency closely examined the two 
software calculation methods, ARCPRO 
and the heat flux calculator, over the 
voltage range 601 volts to 15 kilovolts. 
OSHA performed this examination in 
part by looking at the estimates of heat 
flux for different system parameters. 
Heat flux is a measure of the flow of 
heat energy per unit area per second. 
The incident energy from an electric arc 
can be computed by multiplying the 
heat flux, which has the units cal/cm2- 
sec, by the number of seconds the arc 
lasts (that is, the clearing time or the 
amount of time the devices protecting a 
circuit take to open the circuit). The 
clearing time for circuit protective 
devices typically is given in cycles, 
which then is converted to seconds by 
dividing the number of cycles by the 
number of cycles per second, usually 
60. The two software programs, 
ARCPRO and the heat flux calculator, 
can be used to calculate the heat flux at 
a given distance from an electric arc 
with varying parameters (for example, 
arc length, system voltage, and current). 
Figure 9 compares the heat flux 
calculated by these two programs at 380 
millimeters (15 inches) from an arc with 
an electrode spacing of 51 millimeters (2 
inches).315 Note that, although 15 
kilovolts is the voltage input to these 
programs, the incident energy 
calculated by both programs would be 
the same at 601 volts. The two programs 
only use the voltage to verify that an arc 
can be sustained across the given 
electrode gap. Figure 9 shows that the 

heat flux calculator produces results 
that can be more than 50 percent less 
than the results produced by ARCPRO. 

After calculating the incident heat 
energy using ARCPRO or the heat flux 
calculator, an employer can select arc- 
rated protective equipment. NFPA 70E– 
2004 contains a widely used, five-level 
system for selecting protective clothing 
based on different incident-energy 
levels (Ex. 0134). Figure 10 shows the 
protective-clothing arc rating, based on 
the NFPA 70E levels, that employers 
would select based on the heat-flux 
results shown in Figure 9 for each 
software program using clearing times of 
6, 12, and 36 cycles. The figures clearly 
show that incident-energy calculations 
from the heat flux calculator can be 
more than 50 percent lower than the 
calculations from ARCPRO. This 
difference generally increases with 
increasing fault current. 

The documentation for ARCPRO 
describes the formulas for calculating 
energy and heat estimates and the basis 
for that program’s formulas, as follows: 

The ARCPRO computer program is based 
on a state-of-the-art electrical arc model . . . 
Temperature-dependent gas properties, the 
electrode materials and configuration are 
taken into account in the model . . . 

Energy and heat values computed by 
ARCPRO have been verified by comparison 
with measured results from high current 
laboratory tests involving controlled vertical 
arcs in air. ARCPRO results have shown good 
agreement with measured values from a 
series of tests covering the following ranges 
of parameters: Currents from 3.5 kA to 21.5 
kA, arc durations from 4 cycles to 30 cycles, 
arc lengths from 1 inches to 12 inches, and 
distances of 8 inches to 24 inches from the 
arc. [Ex. 0469] 

Ontario Hydro Technologies (now 
known as Kinectrics), the same 
company that performs high-voltage and 
high-current electrical testing, including 
arc testing, developed this program for 
numerous purposes. (See, for example, 
Exs. 0469, 0501; Tr. 283.316) 
Consequently, OSHA concludes that the 
incident-energy values calculated by 
this program relate reasonably to the 
heat energy faced by employees facing 
exposures involving single-phase 
electric arcs in open air. (As explained 
previously, ARCPRO’s conversion 
factors for exposures involving three- 
phase arcs and arcs in enclosures do not 
reasonably estimate employee exposures 
and would result in significant 
underprotection for workers.) The 
Agency believes that this program is 
highly accurate over the range of input 
parameters for which testing validated 
the results, that is, single-phase arcs in 
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open air only. Therefore, OSHA finds 
that ARCPRO reasonably estimates 
incident-energy levels for single-phase 

arcs in open air for systems operating at 
601 volts to 15 kilovolts. 
BILLING CODE 4510–26–P 
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317 The updated online version of this page 
contains a link to download the free program 
(http://www.nascoinc.com/quick_links/
heatflux.htm). The program is also available on 
other Internet Web sites. 

318 Table 9 in proposed Appendix F listed 
incident heat energies for various voltage ranges of 
more than 46 kilovolts and fault currents. These are 
the values for the distance to the arc and the 
electrode spacing used in that table for 765 to 800 
kilovolts. The corresponding table in the final rule 
(Table 7 of Appendix E) has been revised, as 
explained later in this section of the preamble, but 
those parameters are the same for that voltage range. 

319 ‘‘ARCPRO results have shown good agreement 
with measured values from a series of tests covering 
the following ranges of parameters: currents from 
3.5 kA to 21.5 kA, arc durations from 4 cycles to 
30 cycles, arc lengths from 1 [inch] to 12 inches, 
and distances of 8 inches to 24 inches from the arc’’ 
(Ex. 0469). 

320 Convection occurs in fluids (liquids and gases) 
through the mixing of hot and cold fluid regions 
driven by pressure, gravity, or mechanical agitation. 
This is the type of heating that occurs as a pot of 
water is heated to boiling on a stove. Thermal 
radiation occurs when radiation (such as infrared 
radiation) is emitted from an object and is absorbed 
by another object. This is the type of heating 
provided by the sun. 

On the other hand, there is little 
documentation supporting use of the 
heat flux calculator beyond the 
documentation provided by the NASCO 
Electric Arc Hazard Support Page, 
which describes the program (Ex. 
0467).317 OSHA is aware that some 
employers, electric utilities and others, 
use this program to estimate incident- 
energy levels and select appropriate PPE 
(Ex. 0430). However, there is little 
information in the record on which to 
judge the heat flux calculator on its own 
merits or the results it produces. In fact, 
TVA commented that it is ‘‘not aware of 
any test verification of the results 
derived from the Heat Flux Calculator’’ 
(Ex. 0213). Because the heat flux 
calculator provides incident-energy 
levels that are substantially below the 
levels resulting from the testing that 
supports ARCPRO and because there is 
no other means of validating the 
incident energy results from this 
program, OSHA cannot find that the 
heat flux calculator reasonably estimates 
incident heat energy levels for any 
exposures covered by this final rule. 

Table 12 summarizes OSHA’s 
findings regarding the reasonableness of 
using the various methods of estimating 
incident heat energy for exposures 
involving single-phase and three-phase 
arcs in open air and in an enclosure for 
voltages of 601 volts to 15 kilovolts. 

OSHA expects employers to 
determine the type of exposure 
employees will face. If the energized 
parts are not in an enclosure, the 
employer may use a method appropriate 
for single-phase arcs in open air as long 
as the employer can demonstrate that 
there is only one phase present or if the 
spacings of the phases is sufficient to 
prevent the formation of a three-phase 
arc. Otherwise, employers must use a 
method suitable for three-phase arcs in 
open air or in an enclosure, as 
appropriate. 

Voltages of more than 15 kilovolts. 
Systems that operate at more than 15 
kilovolts generally are electric power 
distribution or transmission systems 
covered by existing § 1910.269 and 
subpart V. Although some industrial 
plants operate systems at these voltages, 
these existing OSHA standards typically 
cover systems operating at more than 15 
kilovolts regardless of whether an 
electric utility or an industrial operation 
operates the system. (See, for example, 
the preamble to the 1994 final rule 
adopting existing § 1910.269 (59 FR 
4333–4335).) 

IEEE Std 1584a–2004 describes the 
limits of its application as follows: 

This model is designed for systems 
having: 
—Voltages in the range of 208 V–15 000 V, 

three-phase. 

* * * * * 
Use of this model is recommended for 

applications within the parameters stated in 
this subclause. [Ex. 0425] 

Systems operating at voltages above 15 
kilovolts are, thus, outside the recommended 
range of applications for the IEEE standard. 
Consequently, OSHA finds that the IEEE 
1584 method does not reasonably estimate 
incident-energy levels for systems operating 
at voltages of more than 15 kilovolts. 

As noted earlier, the NFPA 70E Annex D 
method gives conservative results for 
voltages over 600 volts. For example, as 
explained in the discussion of Ms. Wilmer’s 
comment earlier in this section of the 
preamble, that method produces an incident 
heat energy level of 152 cal/cm2 for an 
exposure involving a three-phase arc in open 
air for a system of 15 kilovolts with a fault 
current of 5,000 amperes, a clearing time of 
34.5 cycles, and a distance from the 
employee to the arc of 381 millimeters (15 
inches). In addition, the NFPA 70E Annex D 
method produces an incident-energy level of 
1254 cal/cm2 for an exposure involving a 
three-phase arc in open air for a system of 
800 kilovolts with a fault current of 20,000 
amperes, a clearing time of 54.5 cycles, and 
a distance from the employee to the arc of 
2,200 meters (86.6 inches).318 These values 
are too high to be meaningful, particularly at 
the higher end of the voltage range. 
Employers using the NFPA 70E Annex D 
method to select arc-rated clothing would 
outfit employees in clothing that exposes 
employees to severe heat-stress hazards even 
though the incident energy is not high 
enough to warrant such protection. Thus, 
OSHA finds that it is not reasonable to use 
this method to estimate incident energy for 
systems of voltages of more than 15 kilovolts. 
However, in some cases, employees may be 
far enough away from any potential arc that 
even the NFPA 70E Annex D method does 
not result in an estimated incident energy 
that is sufficient to ignite flammable clothing 
(2.0 cal/cm2 or less, as explained later in this 
section of the preamble). Because that 
method is conservative, employers may use 
it to determine that employee exposure to 
estimated incident-heat energy is not more 
than 2.0 cal/cm2 and, thus, that employees 
need not wear FR clothing under final 
paragraph (g)(4)(iv). 

For reasons explained previously, OSHA 
finds the Doughty, Neal, and Floyd method 
does not reasonably estimate incident energy 
for systems at voltages of more than 600 
volts. 

OSHA compared incident-energy values 
evaluated by the heat flux calculator to the 
values computed by ARCPRO at voltages 
higher than 15 kilovolts using parameters 
from Table 8 and Table 9 of proposed 
Appendix F. The results of this comparison 
were similar to the results of the comparison 
using voltages of 601 volts to 15 kilovolts 
described earlier. The incident energies 
computed by the heat flux calculator were 
substantially lower than the results 
computed by ARCPRO using the same 
parameters for systems of more than 15 
kilovolts. In addition, as noted earlier, there 
is no information in the record validating the 
incident-energy results obtained using the 
heat flux calculator. Therefore, OSHA 
concludes that the heat flux calculator does 
not reasonably estimate incident energy from 
systems of more than 15 kilovolts. 

As noted earlier, verification of the 
ARCPRO incident-energy calculation model 
occurred by testing a wide range of input 
parameters (Ex. 0469). This model is mostly 
independent of voltage (in other words, the 
results do not vary with voltage); the program 
only checks that the voltage will sustain an 
arc across the electrode gap (id.). The 
program accepts parameters outside the range 
verified by testing,319 and there is no 
evidence in the record to indicate that results 
using parameters outside that range would be 
invalid (id.). As noted earlier, this program 
calculates incident energy from a single- 
phase arc in open air. OSHA concludes that 
this program accurately calculates incident 
heat energy from such arcs. Therefore, the 
Agency finds that ARCPRO reasonably 
estimates incident energy from single-phase 
arcs in open air on systems of more than 15 
kilovolts. 

As mentioned previously, the incident 
energy calculated by ARCPRO was 
significantly less than the actual heat energy 
found when testing 600-volt, three-phase arcs 
in open air and in an enclosure (Ex. 0430). 
Regardless of voltage, three-phase arcs 
consume more power and, therefore, produce 
more energy, and three-phase arcs in an 
enclosure produce even more heat energy 
because the heat energy radiating away from 
the worker reflects back towards the worker 
and because all of the convective heat energy 
is directed toward the worker (Exs. 0430, 
0433).320 Therefore, OSHA concludes that 
using unmodified ARCPRO results would 
significantly underestimate the amount of 
incident heat energy from these exposures. 
ARCPRO provides multiplication factors for 
adjusting the results to estimate incident 
energy from three-phase arcs in open air and 
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321 Here are the conversion factors listed in 
ARCPRO’s help system: 

Energy for: Multiply by: 
1-phase in a box.... 1.5 
3-phase.................. 1.2 to 2.2 
3-phase in a box.... 3.7 to 6.5 

(Ex. 0468). 

322 Because Con Edison did not provide the 
parameters involved in its tests, OSHA cannot 
determine for certain what the exposure was. 
However, the Agency assumes that the manhole and 
cable testing was performed with three-phase 
voltages between 601 volts and 15 kilovolts. From 
Table 12, the IEEE 1584 method is the only method 
that provides a reasonable estimate for three-phase 
arcs in an enclosure, which is the exposure most 
common in manholes; and the IEEE 1584 and NFPA 
70E Annex D methods are the only methods that 
provide a reasonable estimate for three-phase arcs 
in open air, which is the exposure associated with 
three-phase cables. 

323 See, for example, the two accidents described 
at http://www.osha.gov/pls/imis/accidentsearch.
accident_detail?id=170632699&id=14343594. 

324 IEEE Std 1584a–2004 also expects the user to 
select the overcurrent device protecting the circuit 
(Ex. 0425). However, that method makes certain 
assumptions about some of the other parameters, in 
particular, arc duration, that avoid the need to enter 
those parameters. The consensus standard also 
provides a generic case in which all of the typical 
parameters are input. IEEE Std 1584b–2011 
provides additional guidance on selecting arc- 
duration times for different types of overcurrent 
protective devices (that is, fuses, integral-trip circuit 
breakers, and relay-operated circuit breakers) for the 
generic case. 

325 The arc will last until the protective device 
opens the circuit. Thus, the fault clearing time 
equals the duration of the arc. 

in enclosures.321 However, the Agency found 
that those adjustments were not reasonable 
for systems up to 15 kilovolts. In those cases, 
there are alternative calculation methods, 
identified in Table 12, that more accurately 
estimate incident energy for those exposures. 
In contrast, there is no reasonable alternative 
for voltages of more than 15 kilovolts. 
Therefore, because ARCPRO is the best 
available technology for estimating incident 
energy for three-phase arcs in open air and 
in an enclosure for systems operating at more 
than 15 kilovolts, OSHA will treat this 
program as reasonably estimating incident 
energy for these exposures provided the 
employer adjusts the results using the 
conversion factors in the instructions 
included with the program. 

Mr. Tommy Lucas with TVA 
maintained that there are no nationally 
recognized methods of reasonably 
estimating incident energy over 60 
kilovolts (Ex. 0213). 

As noted previously, however, OSHA 
evaluated the ARCPRO computer- 
software method and found that it 
provides a reasonable estimate of 
incident energy for voltages above 15 
kilovolts, including voltages of more 
than 60 kilovolts. 

Table 12 summarizes OSHA’s 
findings regarding the reasonableness of 
using the various methods of estimating 
incident heat energy for exposures 
involving single-phase and three-phase 
arcs in open air and in an enclosure for 
voltages higher than 15 kilovolts. 

Underground exposures, internal 
transformer faults, and other potentially 
high exposures. Consolidated Edison 
Company of New York (Con Edison), 
commented that the methodologies 
included in the proposal would not be 
useful for exposures faced by its 
employees, explaining: 

Con Edison has spent millions of dollars to 
recreate real life fault situations on our 
system at a high power testing laboratory. In 
these recreation scenarios we deliberately 
caused cable faults both in open air and in 
manholes and had mannequins wired with 
heat sensors to measure the incident energies 
our employees could potentially be exposed 
to. Based on the experience gained through 
thousands of these faults, both open air and 
in manholes, we realized that none of the 
methodologies OSHA now proposes would 
be useful in conducting an analysis to arrive 
at a protective scheme for our employees. 
[Ex. 0157] 

Although Con Edison did not provide 
the results of its tests, Dr. Mary Capelli- 
Schellpfeffer submitted a presentation 
that Con Edison prepared describing the 

company’s tests (Ex. 0371). This 
presentation did not include any 
quantitative comparisons with OSHA’s 
proposed methods of estimating 
incident energy. However, it did 
indicate that Con Edison was able to 
select appropriate protective garments 
that ‘‘have proven to be effective in the 
protection of [its employees]’’ (id.). 

The company’s tests included tests of 
faulted transformers and cable faults in 
manholes, and OSHA acknowledges 
that it is possible for the incident energy 
for these exposures to exceed results 
obtained using the IEEE 1584 method, 
which addresses exposures involving 
three-phase arcs in both open air and 
enclosures.322 If a transformer 
experiences an internal fault, the 
transformer oil can ignite, and the 
burning oil will contribute additional 
heat energy not accounted for by that 
method (Ex. 0004).323 For underground 
exposures in manholes and vaults, it is 
possible not only for the wall of the 
enclosure close to the arc to reflect the 
heat energy, but for the far walls to do 
so as well. The IEEE 1584 method 
accounts for the former but not the latter 
reflections (Ex. 0425). Because the IEEE 
1584 method, if the voltage is 15 
kilovolts or less, and ARCPRO, if the 
voltage exceeds 15 kilovolts, are the best 
available methods for estimating 
incident energy for three-phase arcs in 
open air or in enclosures, OSHA will 
treat those two methods as reasonably 
estimating incident energy for the 
exposures cited by Con Edison. 
However, these estimates may not fully 
protect employees from electric-arc 
exposures resulting from internal faults 
in transformers or similar equipment or 
from arcs in underground manholes or 
vaults. Despite this shortcoming, the 
Agency believes that using these 
methods to estimate incident energy and 
to select appropriate protective 
equipment in accordance with the other 
provisions of final paragraph (g) will 
better protect employees than if 
employers permitted employees to work 
without arc-rated protective equipment. 
(See, also, the summary and explanation 

of paragraph (g)(5), later in this section 
of the preamble.) 

Manipulation of results. Some 
rulemaking participants maintained that 
employers could manipulate the 
estimate of incident energy by selecting 
an inappropriate calculation method or 
by varying the parameters, such as arc 
length or distance from the arc, to 
achieve desired results. (See, for 
example, Exs. 0156, 0161, 0183.) Others 
commented more generally that the 
results of incident-energy calculations 
will vary depending on the parameters 
selected. (See, for example, Exs. 0163, 
0173, 0181.) For instance, Mr. Alan 
Blackmon with Blue Ridge Electric 
Cooperative commented: 

Estimates of maximum amounts of heat 
energy to which an employee would be 
exposed require making so many subjective 
assumptions as to render the calculations 
useless. OSHA therefore should drop this 
requirement. There is no value in an 
estimation that so easily can be manipulated 
through choosing of, for example, duration of 
arc and distance from arc to employee. [Ex. 
0183] 

The parameters used by the 
calculation methods discussed earlier 
include: the fault current (usually the 
maximum available fault current), the 
system voltage, the arc length, the arc 
duration, and the distance from the arc 
to the employee.324 The system fixes 
most of these parameters. Each system 
has a fixed system voltage, fault current, 
and fault clearing time.325 The system 
voltage is a known ‘‘quantity.’’ IEEE Std 
1584a–2004, Section 4.4, explains the 
calculation of the maximum fault 
current based on known characteristics 
about the circuit involved (Ex. 0425). 
IEEE Std 1584a–2004 describes how to 
determine the corresponding fault- 
clearing time by checking the maximum 
fault current against the time 
characteristics provided by the 
protective device manufacturer as 
follows: 

An arc-flash hazard analysis should be 
performed in association with or as a 
continuation of the short-circuit study and 
protective-device coordination study. The 
process and methodology of calculating 
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326 IEEE Std 1584b-2011 revises this paragraph 
and separates it into five paragraphs. The revisions 
are editorial, except for updated references to 
relevant IEEE standards, including the substitution 
of IEEE Std 551 TM-2006 (IEEE Violet Book TM) for 
IEEE Std 141–1993 (IEEE Red Book TM), and 
additional language explaining that ‘‘electrical 
system analysis software may be used to simplify 
the calculations for complex distribution systems 
. . .’’ and explaining the limitations and advantages 
of such software. 

327 Table 6 of Appendix E of final subpart V uses 
a more conservative arc gap that equals the 
electrical component of the minimum approach 
distance rather than a value corresponding to the 
dielectric strength of air for the system voltage. (See 
the summary and explanation for final 
§ 1926.960(c)(1), earlier in this section of the 
preamble, and Appendix B to final Subpart V for 
additional information on determining the electrical 
component of the minimum approach distance 
based on the maximum transient overvoltage for a 
system and determining the dielectric strength of 
air for the maximum phase-to-ground system 
voltage.) OSHA used the electrical component of 
the MAD to create Table 6 in final Appendix E for 
consistency with the approach used in similar 
tables in the 2007 NESC (Ex. 0533) and the 2012 
NESC. 

328 See, for example, the six accidents described 
at http://www.osha.gov/pls/imis/accidentsearch.
accident_detail?id=170805238&id=200021004&id=
170070981&id=201791803&id=14291868&id=
170178370. 

short-circuit currents and performing 
protective-device coordination is covered in 
IEEE Std 141–1993 (IEEE Red Book TM) and 
IEEE Std 242–2001 (IEEE Buff Book TM), 
respectively. Results of the short-circuit 
study are used to determine the fault current 
momentary duty, interrupting rating, and 
short-circuit (withstand) rating of electrical 
equipment. Results of the protective-device 
coordination study are used to determine the 
time required for electrical circuit protective 
devices to isolate overload or short-circuit 
conditions. Results of both short-circuit and 
protective-device coordination studies 
provide information needed to perform an 
arc-flash hazard analysis. [id. 326] 

Engineers typically perform system 
coordination studies during the design 
of the system and again periodically and 
after any significant change to the 
system (Tr. 1030–1031). If no initial or 
periodic studies take place, the system 
owner risks having a fault on one part 
of the system cause an outage over an 
extended portion of the system instead 
of having the fault confined to the 
affected circuit. (See, for example, 269- 
Exs. 8–15, 8–16, 8–17, 8–20, 8–21, 8– 
22.) As required by existing 
§ 1910.269(n)(4)(i), employers must 
ensure that a similar engineering 
analysis is performed to determine the 
appropriate ampacity for protective 
grounding equipment; this provision 
specifies that protective grounding 
equipment must be ‘‘capable of 
conducting the maximum fault current 
that could flow at the point of 
grounding for the time necessary to 
clear the fault.’’ As noted by Mr. James 
Tomaseski of IBEW: ‘‘For . . . 
employees to install personal protective 
grounds on a circuit, they need to 
establish what level of . . . fault 
currents are available, and that will 
decide what size grounds they will 
install’’ (Tr. 960). Consequently, OSHA 
concludes that employers are likely to 
have information that the Agency can 
verify about the system voltage, fault 
current, and clearing times. OSHA will 
deem any manipulation of these 
parameters for purposes of estimating 
heat energy under final paragraph (g)(2) 
to result in an unreasonable estimate of 
incident energy in violation of the 
standard. 

Table 8 in proposed Appendix F 
presented estimates of available energy 
for different parts of an electrical system 

operating at 4 to 46 kilovolts. Table 9 of 
proposed Appendix F presented similar 
estimates for systems operating at 
voltages of 46.1 to 800 kilovolts. These 
tables were for open-air, phase-to- 
ground (that is, single-phase) electric- 
arc exposures typical for overhead 
systems operating at these voltages. 
Table 8 and Table 9 of proposed 
Appendix F provided information on 
what OSHA would consider as 
reasonable estimates of arc length and 
the distance from the arc to the 
employee, as described later in this 
section of the preamble. OSHA revised 
these tables as described later in this 
section of the preamble and included 
them in the final rule as Table 6 and 
Table 7 of Appendix E. OSHA will 
consider it reasonable for an employer 
to use the Table 6 and Table 7 estimates 
of arc length and the distance from the 
arc to the employee—for single-phase 
arcs in open air—for purposes of the 
calculations required by final paragraph 
(g)(2). IEEE Std 1584a-2004 also 
provides guidance on these parameters 
(Ex. 0425). 

Reasonable estimates of the arc gap 
(arc length). As noted earlier, the 
exposures covered by Table 6 and Table 
7 of Appendix E of final subpart V, that 
is single-phase arcs in open air, 
typically occur during overhead line 
work. In this case, the arc will almost 
always occur when an energized 
conductor approaches too close to 
ground. Thus, employers can determine 
the arc gap, or arc length, for these 
exposures by the dielectric strength of 
air and the voltage on the line (Exs. 
0041, 0533).327 The dielectric strength 
of air is approximately 10 kilovolts for 
every 25 millimeters (1 inch) (Ex. 0041), 
with a minimum arc gap of 51 
millimeters (1 inch). For example, at 50 
kilovolts, the arc gap would be 50 ÷ 10 
× 25, or 125 millimeters (5 inches). 
Although OSHA is providing this 
guidance in the final rule, as discussed 
later in this section of the preamble, 
employers may use other estimates of 
the arc gap for single-phase arcs in open 

air if the estimates reasonably resemble 
the actual exposures faced by 
employees. 

For three-phase arcs in open air and 
in enclosures, the IEEE 1584 method 
provides guidance (Ex. 0425). That 
method does not require the user to 
input an arc gap (id.). Instead, it 
incorporates the arc gap into its 
calculations based on the class of 
equipment involved. The user selects 
the type of equipment involved (for 
example, 600-volt switchgear). It then 
uses the appropriate bus or conductor 
spacings in that equipment as the arc 
gap in the calculation of incident 
energy. For a three-phase arc to occur, 
current must arc between all of the 
phases. Such arcs typically occur when 
a conductive object drops across the 
phases or when there is an internal fault 
in the equipment; therefore, OSHA 
concludes that it is reasonable to use the 
bus or conductor spacing as the arc gap. 
Notably, neither the NFPA 70E Annex D 
nor the Doughty, Neal, and Floyd 
method require users to input an arc 
gap. 

Reasonable estimates of the distance 
from the employee to the arc. All of the 
acceptable methods of estimating 
incident energy require the user to input 
the distance from the arc to the 
employee. This approach requires some 
judgment by the employer. However, 
the hazard assessment required by final 
paragraph (g)(1) will provide 
information that the employer can use 
to assess where arcs are reasonably 
likely to occur in relation to the 
employee. To determine employee 
exposure to hazards from electric arcs as 
required by final paragraph (g)(1), the 
employer must determine where an 
employee is reasonably likely to be 
when an arc occurs (in addition to 
whether there is a reasonable likelihood 
that an arc could occur in the first 
place). 

In Appendix E to final subpart V, 
OSHA provides guidance on distance 
assumptions it will consider reasonable 
for estimating incident energy for 
exposures involving single-phase arcs in 
open air. As noted earlier, work on 
overhead power lines typically exposes 
employees to single-phase arcs in open 
air. Employees performing this type of 
work handle conductors; and these 
conductors can contact a grounded 
object, or a grounded conductor (such as 
a guy or grounding jumper) can contact 
a phase conductor (Ex. 0004 328). 
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329 Work is not performed on energized parts in 
the 46.1- to 72.5-kilovolt range using rubber 
insulating gloves. The maximum voltage rating for 
rubber insulating gloves is 36 kilovolts. (See Table 
E–4 to final § 1926.97.) The phase-to-ground voltage 
on a 72.5-kilovolt circuit is 41.8 kilovolts, which is 
above the maximum use voltage for rubber gloves. 
Minimum approach distances are set for the 46.1- 
to 72.5-kilovolt range based on the rubber insulating 
glove work technique because rubber insulating 
glove work is performed close to energized parts in 
this voltage range. For the purposes of estimating 
incident-energy levels, the Agency believes that the 
most likely electric arc will generally involve live 
parts the employee will be handling, which will be 
energized at 46 kilovolts or less. 

330 Rubber insulating gloves with leather 
protectors and rubber insulating sleeves normally 
cover the employee’s arms. This equipment 
provides protection against incident heat energy 
(Exs. 0373, 0466; Tr. 434). 

331 OSHA’s approach is identical to the approach 
taken by the 2007 NESC in Table 410–1 (Ex. 0533). 
(The 2012 NESC retains this approach in Table 
410–2.) 

332 Although the rest of this discussion relates to 
work performed using live-line tools, an employer 
can use the same technique to reasonably estimate 
the distance from the employee to the electric arc 
when the employee is performing live-line 
barehand work. An employee performing live-line 
barehand work is at the potential of the conductor 
and is maintaining the applicable minimum 
approach distance from ground. From the worker’s 
perspective, the dangerous potential is ground, not 
the conductor to which he or she is bonded. In that 
case, the employer can reasonably assume that the 
arc, if one occurs, will be close to objects at ground 
potential as, for example, if an energized conductor 
drops onto a grounded tower leg, or at the potential 
of other phase conductors as, for example, if a 
phase conductor drops on another phase conductor 
below. 

333 The design of the live-line tool keeps the 
employee at a distance from the energized part 
equal to, or greater than, the applicable minimum 
approach distance. 

334 When the arc initiates, the worker is likely to 
react by pulling the live-line tool away from the 
energized part and toward himself or herself. This 
action would pull the arc toward the worker. If the 
worker reacts in the opposite direction, then he or 
she would get closer to the arc. 

As noted under the summary and 
explanation for final paragraph (c)(1), 
earlier in this section of the preamble, 
much of the work performed on 
energized parts operating at 46 kilovolts 
and less is done by employees using 
rubber insulating gloves.329 Working in 
a comfortable position with elbows 
bent, an employee would be 
approximately 380 millimeters (15 
inches) from the energized conductor on 
which he or she is working, measured 
from the employee’s chest.330 Thus, 
OSHA used a distance of 380 
millimeters (15 inches) to calculate the 
incident-energy values in Table 8 in 
proposed Appendix F (Table 6 in final 
Appendix E) and will deem that a 
reasonable estimate for employers to use 
when performing incident-energy 
calculations for single-phase open-air 
exposures on voltages of 46 kilovolts 
and less. Employers may use other 
distances if those distances reasonably 
resemble the actual exposures faced by 
employees. 

TVA maintained that the 380- 
millimeter (15-inch) distance 
assumption for these exposures was too 
small, commenting: 

OSHA states that an employee’s chest will 
be about 380 millimeters (15 in.) from an 
energized conductor during rubber glove 
work on that conductor. A review of 
anthropometric estimates (‘‘Anthropometry, 
Ergonomics, and the Design of Work’’ by S. 
Pheasant) for British adults (19 to 65 years 
old) shows that the elbow to finger tip length 
for the 5th percentile is 440 mm (17.3 inches) 
for men and 400 mm (15.75 inches) for 
women. After adding a distance of 51 mm (2 
inches) for the arms to move toward the front 
of the body and into a working position, the 
distance from the chest to the potential arc 
point will be 451 mm (17.76 inches) for 
women and 491 mm (19.33 inches) for men. 
Based [on] this data, the default distance 
from the worker to the arc point should be 
451 mm (17.76 inches) or about 18 inches. 
The 15-inch distance proposed by [OSHA] 
will increase the calculated arc flash incident 
energy, which means that employees will 

have to wear heavier protection within the 
area of the arc flash boundary. This heavier 
protection is not warranted based on 
anthropometric data. IEEE 1584 states that a 
typical distance is 455 mm (17.91 inches) to 
the arc for cable work and low voltage 
panelboards and motor control centers. It is 
recommended that the final rule adopt 457 
mm (18 inches) as the default distance to the 
arcing point. [Ex. 0213] 

OSHA does not dispute the 
anthropometric data described by TVA. 
However, the Agency does not agree 
with TVA’s application of this data to 
rubber glove work. An employee 
working in a comfortable position on a 
conductor will have his or her upper 
and lower arms at an angle of about 60 
degrees (269-Ex. 8–5). This position 
forms an equilateral triangle with the 
sides produced by the upper arm, the 
lower arm, and the distance between the 
employee’s chest and the conductor. 
Therefore, the distance from the 
energized part to the worker’s chest is 
the same as the distance between the 
energized part and the worker’s elbow. 
Although the 95th percentile distance 
between the elbow and the fingertip 
may be 440 millimeters (17.3 inches), 
the conductor will be closer than that 
distance because it will originate at the 
crotch between the thumb and the palm 
rather than at the fingertip (id.). 
Subtracting 60 millimeters (2.4 inches) 
from the length of the lower arm, which 
is a conservative approximation of the 
distance between the middle fingertip 
and the crotch between the thumb and 
the palm, yields a distance of 380 
millimeters (15 inches). This is the 
approximate distance between an 
employee using rubber gloves on an 
energized conductor and the live part, 
which also is the same distance as the 
estimated distance TVA was 
challenging.331 OSHA does not dispute 
the IEEE Std 1584 distance mentioned 
by TVA; however, the IEEE distances 
are for cables and enclosed equipment, 
not for open conductors in air (which 
involve the use of rubber insulating 
gloves). The Agency concludes that the 
distance from the arc to the employee 
should be different for these exposures, 
as explained later. Consequently, OSHA 
concludes that 380 millimeters (15 
inches) is a reasonable distance to 
assume between the employee and the 
arc for work by employees using rubber 
gloves involving exposures to single- 
phase arcs of up to 46 kilovolts in open 
air. 

At voltages higher than 46 kilovolts, 
employees must use live-line tools or 

the live-line barehand technique to 
handle energized parts.332 For this 
work, OSHA considers it reasonable to 
calculate incident-energy exposures for 
single-phase open-air arcs using a 
distance from the employee to the arc 
that is equal to the applicable minimum 
approach distance minus twice the arc 
length. In this case, the employee would 
be at the minimum approach distance 
from the energized part,333 where OSHA 
assumes the arc occurs, and subtracting 
twice the arc length from that distance 
accounts for movement of the arc 334 
and for small errors in judging and 
maintaining the minimum approach 
distance. There is no evidence on the 
record that this distance is 
unreasonable, and the Agency received 
no adverse comments on that 
assumption. Therefore, OSHA 
concludes that, for exposures involving 
single-phase arcs in open air when 
employees perform work using live-line 
tools, a reasonable estimate of the 
distance from the arc to the employee is 
the minimum approach distance minus 
twice the arc length. 

Table 9 in proposed Appendix F only 
covered work on systems operating at 
more than 46 kilovolts. The Agency 
recognizes that some employers require 
their employees to use live-line tools on 
voltages of 46.0 kilovolts and less. (See, 
for example, Exs. 0125, 0127, 0159.) 
Therefore, the Agency is extending 
Table 7 in final Appendix E to cover 
these lower voltages as well. Table 7 
applies whenever employees use live- 
line tools, irrespective of voltage, 
because OSHA based the table on the 
work method, not on the voltage. OSHA 
also revised the titles of Table 6 and 
Table 7 in final Appendix E to indicate 
that they are applicable to work using 
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335 Motor control center. 336 IEEE Std 1584b-2011 makes editorial changes 
to the quoted paragraph and adds a column with 

English units to the table. The metric distances in 
the table remain unchanged. 

rubber insulating gloves and live-line 
tools, respectively, rather than work on 
systems based on voltage as proposed. 

One mechanism for reducing 
estimated incident energy is to move the 
employee farther away from the electric 
arc. One way to accomplish this 
objective is to use live-line tool work 
methods with a larger minimum 
approach distance than the minimum 
distance required by paragraph (c)(1) of 
final § 1926.960. OSHA encourages 
employers to use such methods to 
reduce incident-energy levels. If an 
employer requires an employee to 
maintain a minimum approach distance 
greater than the minimum distance 
required by paragraph (c)(1), OSHA 
would deem it reasonable for the 
employer to use an estimate of the 
distance from the employee to the arc 
that reflects the employer-imposed 
minimum approach distance rather than 
the minimum approach distance 
required by the standard. 

Work that exposes employees to 
three-phase arcs in open air, or single- 
phase or three-phase arcs in enclosures, 
typically involves the employee 
working at a greater distance from 
energized parts than is the case when an 
employee is working on a single phase 
conductor of an overhead line. For 
example, employees typically perform 
work on energized equipment using 
insulating tools or test equipment on the 
energized parts or by operating the 
equipment or removing covers. In the 
first two cases, that is, using insulated 
tools or test equipment on energized 
parts, the employee will be working 
with arms extended. In the latter two 
cases, that is, operating the equipment 
or removing covers, employees would 
be working with their hands near the 
outside of equipment. OSHA believes 
that, in all four cases, it is reasonable to 
assume that the employee is working at 
a greater distance from the energized 

parts than an employee working with 
rubber insulating gloves on energized 
overhead line conductors. IEEE Std 
1584a–2004 uses distances based, at 
least in part, on the dimensions of the 
equipment enclosure (Ex. 0425). 
Because IEEE designed that standard to 
address a wide range of equipment, 
OSHA believes that the IEEE approach 
is broadly applicable to work on 
energized equipment. The IEEE 
approach is explained in Section 4.8 of 
that standard as follows: 

Arc-flash protection is always based on the 
incident energy level on the person’s face 
and body at the working distance, not the 
incident energy on the hands or arms. The 
degree of injury in a burn depends on the 
percentage of a person’s skin that is burned. 
The head and body are a large percentage of 
total skin surface area and injury to these 
areas is much more life threatening than 
burns on the extremities. Typical working 
distances are shown in [the following table:] 

Classes of equipment 
Typical working 
distance a (mm) 

[inches] 

15 kV switchgear ......................................................................................................................................................................... 910 [36] 
5 kV switchgear ........................................................................................................................................................................... 910 [36] 
Low-voltage switchgear ............................................................................................................................................................... 610 [24] 
Low-voltage MCCs [335] and panelboards ................................................................................................................................... 455 [18] 
Cable ............................................................................................................................................................................................ 455 [18] 

* * * * * * * 

a Typical working distance is the sum of the distance between the worker standing in front of the equipment, and from the front of the equip-
ment to the potential arc source inside the equipment. [id.336] 

IEEE Std 1584a–2004—IEEE Guide for Performing Arc-Flash Hazard Calculations—Amendment 1—Reprinted with permission from IEEE— 
Copyright 2004, by IEEE. (Table revised from original). 

There is no evidence on the record 
that the distances in IEEE Std 1584– 
2004 for three-phase arcs in open air or 
single-phase or three-phase arcs in 
enclosures are unreasonable. Therefore, 
OSHA concludes that the distances in 
IEEE Std 1584–2004 described earlier 
are reasonable estimates for the distance 
from the employee to the electric arc for 
three-phase arcs in open air, and single- 
phase and three-phase arcs in 
enclosures, for voltages up to 15 

kilovolts. Above that voltage, employers 
must consider equipment enclosure size 
and the working distance to the 
employee in selecting a distance from 
the employee to the arc. The Agency 
will consider a distance reasonable 
when the employer bases it on 
equipment size and working distance. 

Summary and discussion of general 
issues related to incident-energy 
calculation methods. Table 12, Table 13, 
and Table 14 in this preamble 

summarize OSHA’s findings related to 
methods employers can use to estimate 
incident heat energy as required by final 
paragraph (g)(2). OSHA included these 
tables in Appendix E to Subpart V in the 
final rule to enable employers to readily 
select incident-energy calculation 
methods and input parameters that 
OSHA will consider reasonable and 
acceptable for compliance with 
paragraph (g)(2) of final § 1926.960. 

TABLE 12—SELECTING A REASONABLE INCIDENT-ENERGY CALCULATION METHOD1 

Incident-energy calculation method 
600 V and less 2 601 V to 15 kV 2 More than 15 kV 

1F 3Fa 3Fb 1F 3Fa 3Fb 1F 3Fa 3Fb 

NFPA 70E–2004 Annex D (Lee equation) 3 .................... Y–C Y N Y–C Y–C N N4 N4 N4 
Doughty, Neal, and Floyd ................................................ Y–C Y Y N N N N N N 
IEEE Std 1584–2004 5 ..................................................... Y Y Y Y Y Y N N N 
ARCPRO .......................................................................... Y N N Y N N Y Y6 Y6 

Key: 
1F: Single-phase arc in open air 
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337 Electrical Safety and Maintenance of Lines. 

3Fa: Three-phase arc in open air 
3Fb: Three-phase arc in an enclosure (box) 
Y: Acceptable; produces a reasonable estimate of incident heat energy from this type of electric arc 
N: Not acceptable; does not produce a reasonable estimate of incident heat energy from this type of electric arc 
Y–C: Acceptable; produces a reasonable, but conservative, estimate of incident heat energy from this type of electric arc. 
Notes: 
1 Although OSHA will consider these methods reasonable for enforcement purposes when employers use the methods in accordance with this 

table, employers should be aware that the listed methods do not necessarily result in estimates that will provide full protection from internal faults 
in transformers and similar equipment or from arcs in underground manholes or vaults. 

2 At these voltages, the arc is presumed to be three-phase unless the employer can demonstrate that only one phase is present or that the 
spacing of the phases is sufficient to prevent a multiphase arc from occurring. 

3 The entries for NFPA 70E–2004 Annex D (Lee equation) apply equally to NFPA 70E–2012, and the comparable table in Appendix E refers to 
NFPA 70E–2012 Annex D (Lee equation). 

4 Although OSHA will consider this method acceptable for purposes of assessing whether incident energy exceeds 2.0 cal/cm2, the results at 
voltages of more than 15 kilovolts are extremely conservative and unrealistic. 

5 The entries for IEEE Std 1584–2004 apply equally to IEEE 1584–2011, and the comparable table in Appendix E refers to IEEE Std 1584 with 
this latest amendment. 

6 OSHA will deem the results of this method reasonable when the employer adjusts them using the conversion factors for three-phase arcs in 
open air or in an enclosure, as indicated in the program’s instructions. 

TABLE 13—SELECTING A REASONABLE ARC GAP 

Class of equipment 
Single-phase arc 

mm 
(inches) 

Three-phase arc 
mm 1 

(inches) 

Cable .............................................................................. NA 2 ............................................................................... 13 (0.5) 
Low voltage MCCs and panelboards ............................. NA .................................................................................. 25 (1.0) 
Low-voltage switchgear .................................................. NA .................................................................................. 32 (1.25) 
5-kV switchgear .............................................................. NA .................................................................................. 104 (4.0) 
15-kV switchgear ............................................................ NA .................................................................................. 152 (6.0) 
Single conductors in air, 15 kV and less ....................... 51 (2.0) 3 ........................................................................ Phase conductor spacing. 
Single conductor in air, more than 15 kV ...................... Voltage in kV times 2.54 (0.1), but no less than 51 

mm (2 inches) 3.
Phase conductor spacing. 

1 Source: IEEE Std 1584a–2004. 
2 ‘‘NA’’ = not applicable. 
3 Table 6 of Appendix E of final Subpart V uses a more conservative arc gap that equals the electrical component of the minimum approach 

distance rather than a value corresponding to the dielectric strength of air for the system voltage, which forms the basis for the values in this 
table. 

TABLE 14—SELECTING A REASONABLE DISTANCE FROM THE EMPLOYEE TO THE ARC 

Class of equipment Single-phase arc 
mm (inches) 

Three-phase arc 
mm (inches) 

Cable ....................................................................................... NA* ......................................................................................... 455 (18) 
Low voltage MCCs and panelboards ..................................... NA ........................................................................................... 455 (18) 
Low-voltage switchgear .......................................................... NA ........................................................................................... 610 (24) 
5-kV switchgear ...................................................................... NA ........................................................................................... 910 (36) 
15-kV switchgear .................................................................... NA ........................................................................................... 910 (36) 
Single conductors in air (up to 46 kilovolts), work with rub-

ber insulating gloves.
380 (15) .................................................................................. NA 

Single conductors in air, work with live-line tools and live- 
line barehand work.

MAD ¥ (2 × kV × 2.54) .........................................................
(MAD ¥ (2 × kV / 10))† .........................................................

NA 

* ‘‘NA’’ = not applicable. 
† The terms in this equation are: 
MAD = The applicable minimum approach distance, and 
kV = The system voltage in kilovolts. 

With the guidance provided here and 
in Appendix E to final subpart V, OSHA 
believes that employers will be able to 
reasonably estimate incident-energy 
levels as required by final paragraph 
(g)(2). The Agency expects that, upon 
inspection, it will be able to detect any 
manipulation of input parameters 
designed to undermine the purpose and 
requirements of this final rule. 

In enforcing paragraph (g)(2) of the 
final rule, the Agency will accept as 
reasonable any estimates made 
following the guidance in the preamble 
and in Appendix E. Employers may 

depart from this guidance as long as the 
methods and variables used to calculate 
incident heat energy relate reasonably to 
the electric-arc exposures actually faced 
by employees. Duke Energy pointed out 
that ‘‘standard writing committees . . . 
are continuing to address the electric- 
arc hazards, specifically NFPA 70E, 
IEEE Std 1584–2002, and technical 
papers written by the IEEE/ESMOL[337] 
committee’’ (Ex. 0201). These efforts 
may result in additional sources of 
information for employers to use in 

estimating incident heat energy for 
purposes of final paragraph (g)(2). 

Several rulemaking participants noted 
that IEEE and NFPA are undertaking a 
joint research effort to address issues 
related to methods of calculating 
incident heat energy from electric arcs. 
(See, for example, Exs. 0177, 0201, 
0227; Tr. 1095, 1128–1129.) These 
rulemaking participants recommended 
that OSHA delay the rulemaking 
pending the results of this research. For 
example, Ms. Kathy Wilmer, testifying 
on behalf of EEI, stated: 
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338 Impedance is the effective resistance of an 
electric circuit to alternating current. It includes the 
combined effects of ohmic resistance and reactance. 

In 2005, IEEE and NFPA sponsored a joint 
task force whose charge was to develop a 
research and test plan intended to address 
technical issues, including those raised by 
the calculation methods. It will be several 
years, however, before the results of the 
IEEE/NFPA Research and Test Plan 
Committee are available to employers. [Tr. 
1095] 

EEI recommended that ‘‘OSHA wait 
for NFPA and IEEE to answer some of 
[the] questions’’ related to the 
calculation methods (Tr. 1129). 

As noted by Ms. Wilmer, the results 
of any research conducted as a result of 
the IEEE–NFPA joint effort may be years 
away. Today, the final results of this 
research are not available. OSHA 
concludes that there is sufficient 
information in the rulemaking record to 
determine that existing calculation 
methods can reasonably estimate 
incident heat energy from electric arcs. 
Therefore, the Agency does not believe 
that it is necessary to wait for IEEE and 
NFPA to complete the research. In the 
future, this research may result in 
additional sources of information for 
employers estimating incident heat 
energy for the purposes of final 
paragraph (g)(2). 

Note 2 to paragraph (g)(2), which is 
being adopted without substantive 
change from the proposal, explains that 
paragraph (g)(2) does not require the 
employer to estimate the heat-energy 
exposure for every job task performed 
by each employee. The note indicates 
that the employer may make broad 
estimates that cover multiple system 
areas provided that: (1) The employer 
uses reasonable assumptions about the 
energy-exposure distribution throughout 
the system, and (2) the estimates 
represent the maximum exposure for 
those areas. 

Proposed Appendix F explained that 
the employer could use the maximum 
fault current and clearing time to cover 
several system areas at once. 

NIOSH expressed concern that, 
following this guidance, an employer 
could estimate incident energy based on 
the maximum available fault current, 
even though a higher incident-energy 
level is possible with a lower fault 
current (Ex. 0130). NIOSH explained: 

[Proposed Note 2 to paragraph (g)(2) and 
proposed Appendix F] suggest that the point 
in a power system that has the highest 
available fault current will also have the 
maximum heat energy hazard in the event of 
an arcing-fault. [T]he heat energy released 
during an arcing-fault is a function of both 
current and duration (clearing time). The 
maximum heat energy hazard may be at a 
point in the system where available fault 
current is less than the system maximum and 
may consequently have a longer clearing 
time. This longer clearing time is due to the 

inverse-time characteristic of many circuit 
protection components such as fuses and 
relays (the higher the fault current, the more 
quickly the circuit protection components 
will clear the fault). [Id.] 

NIOSH recommended ‘‘providing a 
more detailed explanation of the 
interdependence of current and clearing 
time with respect to arcing-fault 
hazards,’’ and indicated that ‘‘NFPA 
70E–2004 provides an example of such 
an explanation’’ (id.). 

OSHA recognizes that fault current 
lower than the maximum available fault 
current can produce a higher incident 
energy. The maximum fault current, 
also known as the bolted-fault current, 
occurs when the fault has no 
impedance,338 as if the two conductors 
were bolted together. The current in an 
electric arc is never as high as the 
maximum available fault current 
because the arc itself has some 
impedance, and this lowers the fault 
current. All of the incident-energy 
calculation methods, except ARCPRO, 
account for this reduction (Exs. 0134, 
0425, 0430, 0469). 

As NIOSH notes, when the current is 
less than the maximum available fault 
current, the protective devices for the 
circuit may take longer to clear the fault, 
resulting in longer clearing times. IEEE 
Std 1584a-2004 accounts for this 
difference in clearing times and for 
variations in arc current with arc voltage 
in the formulas it uses to calculate 
incident energy (Ex. 0425). The other 
methods use the clearing time 
corresponding to the fault current used 
to calculate the incident energy. 

However, the fault current and the 
clearing times used to calculate incident 
energy in these calculations are only 
approximations of the values that might 
occur in an actual fault. Like the 
distance from the employee to the arc 
and, in some cases, the arc length, the 
fault current and clearing time in an 
actual fault likely will be different from 
the fault current and clearing time used 
to calculate incident energy. The final 
rule requires that the employer’s 
estimate of incident energy be 
reasonable, not that it be a precise 
estimate of the maximum possible 
incident energy. Lower fault current 
may produce a higher incident energy, 
but so would exposures with the 
employee closer to the arc. Other 
variations, such as short clearing times 
(which can occur if the arc self- 
extinguishes) or longer distances 
between the employee and the arc, 
could lead to lower incident energy. 

Considering the evidence in the record 
as a whole, the Agency believes that 
using maximum fault current in 
estimating incident energy will produce 
reasonable estimates of the exposures 
faced by employees. 

Mr. John Vocke with Pacific Gas and 
Electric Company stated that his 
company conducted testing to verify the 
values in Table 8 and Table 9 in 
proposed Appendix F (Ex. 0185). He 
maintained that the incident-energy 
values provided in those tables may be 
inaccurate. 

As noted earlier, the Agency 
concluded that the ARCPRO method, on 
which OSHA based the incident-energy 
values in proposed Table 8 and Table 9, 
reasonably estimates incident energy 
from single-phase arcs in open air on 
systems of more than 600 volts. Mr. 
Vocke did not provide the parameters 
used in, or the results of, Pacific Gas 
and Electric Company’s testing. For 
example, it is not clear from Mr. Vocke’s 
comment whether the testing was with 
single-phase arcs in open air. If not, 
then the Agency would expect their 
results to differ from the values in 
proposed Table 8 and Table 9. 

As described earlier, OSHA based 
Table 8 and Table 9 in proposed 
Appendix F on calculations using 
ARCPRO and designed those tables to 
cover a wide range of exposures faced 
by employees performing overhead line 
work. TVA noted that these tables had 
little application and expressed concern 
that employers would misuse the tables, 
commenting: 

We believe the use of tables, e.g., * * * 
proposed Tables 8 & 9, have limited 
application for estimating heat energy for 
electrical circuits common to the electric 
utility industry. The footnotes to these tables 
instruct users to use other methods if the 
circuit assumptions in the tables are not 
applicable to the circuit being analyzed. Our 
concern is that many companies will not 
understand the limitations of these tables or 
choose to ignore the instruction to use other 
methods. Either of these actions could result 
in under estimating the arc flash hazard. 

* * * * * 
[W]e do not agree with the ‘‘table’’ method 

approach. We believe that for many 
exposures in generating and transmission 
facilities OSHA’s proposed Tables 8 and 9 
will not be useful to employers for selecting 
arc flash protection. The tables are 
misleading because in reality there are too 
many circuits with parameters that do not 
meet the table use criteria. OSHA states in 
[proposed Appendix F] that employers will 
need to use other methods in situations not 
addressed by Table 8 or Table 9. We believe 
that an accepted method should be used to 
calculate arc flash incident energies and 
recommend that the final rule not include 
tables like proposed Table 8 and Table 9 for 
selecting arc flash protection. [Ex. 0213] 
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339 Although there is nothing in the record that 
states explicitly that Table 9 represents actual 
exposures for employees working on transmission 
systems, the existence of similar tables in the 2007 
NESC (Ex. 0533) and the 2012 NESC strongly 
suggests that Table 9 does reasonably represent 
transmission exposures. (Table 8 of proposed 
Appendix F covers only distribution voltages.) 

OSHA believes that Table 8 and Table 
9 from proposed Appendix F (Table 6 
and Table 7 in final Appendix E, which 
OSHA revised as described elsewhere in 
this section of the preamble) serve as 
relatively simple ways for employers to 
estimate incident energy. The SBREFA 
Panel Report specifically recommended 
that OSHA consider including such 
tables in the standard (Ex. 0019). The 
National Electrical Safety Code 
committee adopted provisions on 
protection from electric arcs that 
included tables similar to the ones in 
the proposal (Ex. 0480). Mr. James 
Tomaseski of IBEW supported the 
proposed tables and stated that the 
values in those tables represent 
‘‘common exposures out on distribution 
lines’’ (Tr. 939—940). Mr. Brian Erga 
with ESCI also supported proposed 
Table 8 and Table 9, testifying: 

ESCI fully supports the table 8 and table 
9 in the appendix of this proposal as a way 
of providing a method of choosing some FR 
clothing for workers or small companies. 

It will allow a company to figure out, take 
their fault current, their clearing time, go into 
a table, and find . . . some clothing that 
might be appropriate, buy that for them, and 
feel . . . assured that they were doing what 
they could do and . . . what OSHA would 
require. [Tr. 1246–1247] 

The Agency concludes that Table 8 and 
Table 9 in proposed Appendix F will 
assist employers in complying with the 
requirement in final paragraph (g)(2) to 
estimate incident heat energy and that 
the tables reasonably represent 
exposures in electric distribution 
systems, as noted by Mr. Tomaseski, if 
not transmission systems.339 (See, also, 
Mr. Erga’s testimony at Tr. 1247: ‘‘I 
passed table 8 and table 9 around to my 
customers. All of them feel it looks very 
good and looks very straightforward for 
them to follow. And they feel pretty 
comfortable that they would be willing 
to get into an FR program using [those] 
table[s] . . . .’’) Consequently, OSHA is 
including the tables in final Appendix 
E, with revisions as described elsewhere 
in this section of the preamble. OSHA 
agrees with TVA that it is important for 
employers to heed the notes to these 
tables, which limit their application to 
rubber insulating glove work (Table 6) 
and live-line tool work (Table 7) 
involving exposure to single-phase arcs 
in open air. OSHA further agrees that 
these tables are of little, if any, use in 

electric power generating plants, where 
most of the exposures come from three- 
phase arcs. Nevertheless, the Agency 
believes that many employers, 
especially small ones, will find these 
tables useful. 

Mr. Tom Chappell of Southern 
Company suggested that the final rule 
not require incident-energy estimates for 
voltages of 600 volts and less, arguing 
that these systems do not pose the same 
risk as higher voltage systems: 

This proposed language would require that 
the employer make estimates of the 
maximum available heat energy to which 
employees are exposed to at 600 volts and 
below as well as those above 600 volts. We 
do not believe this to be reasonable. Even 
OSHA recognizes that the risks of exposures 
at 600 volts and below do not carry the same 
risk as those above 600 volts since the 
proposed regulations do not require flame 
resistant clothing at voltages 600 volts and 
below. Additionally, Note 2 suggests making 
broad estimates that cover multiple system 
areas, and further gives an example of how 
that may be done for distribution circuits. 
Both of these suggest that the OSHA’s intent 
was not to cover systems operating at 600 
volts or less where such broad estimates are 
meaningless and not possible. We 
recommend that estimates of heat energy not 
be required for systems operating at 600 volts 
and below and that engineering controls and 
work practices be used for these systems so 
that contact is avoided. This 
recommendation would be consistent with 
NESC proposed language. [Ex. 0212] 

Mr. Chappell misunderstood the 
rationale behind OSHA’s final rule. 
First, Note 2 to proposed paragraph 
(g)(2), which OSHA is adopting without 
substantive change, contained an 
example, clearly identified as such, of 
how to estimate incident heat energy 
over a wide area. There are other 
possible circuits that might be suitable 
for wide estimates. In addition, the note 
only addresses circuits that are far- 
ranging, such as transmission and 
distribution circuits. Circuits that 
operate at 600 volts and less are found 
normally as services or as feeder or 
branch circuits inside electric power 
generation plants. (See, for example, 
269-Exs. 8–5, 8–17, 8–20, 8–21, 8–22.) 
These circuits do not normally extend 
for miles; each of them usually serves a 
single facility. Second, OSHA does not 
agree that 600-volt systems produce 
lower amounts of incident energy or 
pose a lower risk of burn injury to 
employees than higher voltage systems. 
The rationale behind the requirement in 
final § 1926.960(g)(4)(i) that employees 
exposed to contact with circuit parts 
operating at more than 600 volts wear 
flame-resistant clothing relates to the 
reduced likelihood that contact with a 
circuit part energized at lower voltages 

would produce an electric arc through, 
and ignite, the clothing. As noted under 
the summary and explanation for final 
paragraph (g)(4)(i), many commenters 
noted that systems operating at 600 
volts and less are capable of producing 
extremely high levels of incident 
energy, sometimes even higher than 
systems operating at higher voltages. For 
example, Mr. Paul Hamer stated, ‘‘Many 
systems and equipment operating at 600 
volts and below have severe arc-flash 
hazards . . .’’ (Ex. 0166). In addition, 
TVA noted: 

The magnitude of the heat energy in 480 
V arc flash accidents is greater [than at 
voltages higher than 600 volts] because of the 
following: 1. The single phase fault typically 
propagates to three phase fault. 2. The 
clearing times in generating plants are 
typically longer. 3. The arc flash energy is 
typically forced into one direction (arc in a 
box). [Ex. 0213] 

Therefore, while there may not be an 
ignition hazard from contact at the 
lower voltages, burn hazards at these 
voltages may still be serious and require 
arc-rated protective equipment. 

For these reasons, OSHA is not 
adopting Mr. Chappell’s 
recommendation. The Agency believes 
that it is just as important to estimate 
incident-energy levels for systems 
operating at 600 volts and less as it is 
for systems of higher voltages. Without 
an estimate of incident energy, an 
employer would not be able to select 
appropriate arc-rated protective 
equipment for employees exposed to 
these voltages in accordance with final 
§ 1926.960(g)(5). 

Some rulemaking participants 
maintained that incident-heat-energy 
exposures change over time. (See, for 
example, Exs. 0126, 0163; Tr. 404–405.) 
For instance, Ms. Susan O’Connor with 
Siemens Power Generation commented 
that ‘‘if new equipment is added or the 
available fault current to the plant from 
the utility changes, the entire 
calculations change. The arc faults 
become a moving target’’ (Ex. 0163). 
Noting that fault current can change 
hourly, Mr. James Shill with 
ElectriCities of North Carolina testified: 

[I]n one of my first assignments in the 
power company I was in charge of 
coordinating the equipment, and fault 
currents change hourly. [I]t depends on 
where your source of energy comes from. [Tr. 
404] 

The final rule does not require 
employers to estimate incident-energy 
levels on a moment-by-moment basis. 
As indicated by Note 2 to paragraph 
(g)(2), the final rule permits employers 
to make broad estimates of incident- 
energy exposure, provided those 
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340 In the economic analysis, OSHA assumes that 
costs related to estimating incident energy will be 
borne only by host employers. The Agency 
anticipates that, for economic reasons, host 
employers will provide the results of their estimates 
to contract employers even though the final rule 
does not require them to do so. See Section VI, 
Final Economic Analysis and Regulatory Flexibility 
Analysis, later in the preamble. 

341 For example, a contractor can estimate the 
fault current on the secondary side of a transformer 
on a radial system by calculating the fault current 
at the transformer, which is equal to the transformer 
rating divided by the product of the per-unit 
impedance and the voltage (Ex. 0134). 

342 IEEE Std 1584a–2004 gives the clearing times 
for a wide range of circuit protective devices (Ex. 
0425). Contractors also can try to obtain clearing 
times from a number of other sources, including the 
manufacturer. 

estimates represent the reasonably 
expected maximum exposures. There 
would be no need to perform additional 
calculations when changes to the system 
would lower incident energy. In 
addition, as long as the protective 
clothing and other protective equipment 
selected by the employer will protect 
against the incident energy, including 
any increase caused by changes to the 
system, the final rule does not require 
the employer to reconduct the incident- 
energy estimates required by paragraph 
(g)(2). 

The Agency believes that employers 
will select arc-rated protective 
equipment, not on the basis of estimates 
for individual circuits, but on the basis 
of what levels will provide protection 
for broad areas of the employers’ 
systems. For instance, an employer 
could select a base clothing outfit rated 
at 8 cal/cm.2 This clothing would be 
acceptable as long as the estimated 
energy levels are less than that value. 
Accordingly, OSHA believes that an 
employer can take measures to 
minimize the number of times it must 
perform additional calculations. For 
example, an employer using Table 6 or 
Table 7 in final Appendix E, can select 
an incident-energy estimate for a 
maximum number of cycles at a given 
level of fault current on a particular 
circuit. As long as any change to the 
circuit does not increase the fault 
current or clearing time beyond the fault 
current and clearing time used in 
selecting a value from the table, the 
employer would not have to make 
additional estimates. The employer then 
would know that as long as relay 
settings (which affect clearing time) and 
transformer kilovolt-ampere ratings 
(which affect maximum fault current) 
stay below the values on which the 
employer bases the selection of 
incident-energy level, then employees 
would remain safe, and the employer 
would remain in compliance. Thus, the 
employer could avoid having to 
reestimate incident-energy levels simply 
by limiting the types of changes that 
could be made to a circuit or by 
selecting protective clothing and other 
protective equipment that 
accommodates any changes that will be 
made. As Mr. Donald Hartley of IBEW 
testified: ‘‘[If] you don’t find that [the 
fault current and clearing times] are 
substantially different [then] you may 
not have to change what it is you were 
doing’’ (Tr. 1031–1032). On the other 
hand, it is possible that employers that 
do not adequately plan changes to their 
systems will need to reestimate incident 
heat energy for some of their circuits. 

OSHA does not expect employers to 
account for unanticipated changes to 

their systems in estimating incident- 
energy levels. As Mr. Shill noted, it is 
possible that an unanticipated system 
change could increase incident energy. 
For example, an unidentified faulty 
relay could substantially increase the 
clearing time and, thus, an employee’s 
potential incident-energy exposure. 
However, final paragraph (g)(2) does not 
require employers to anticipate such 
events. The estimates required by this 
paragraph are for normal operating 
conditions. 

For these reasons, OSHA concludes 
that concerns that employers would 
need to constantly update their 
incident-energy estimates are largely 
baseless. To the extent that employers 
must update these estimates, the 
Agency’s regulatory analysis fully 
accounts for periodic updates. (See 
Section VI, Final Economic Analysis 
and Regulatory Flexibility Analysis, 
later in the preamble.) 

Some commenters maintained that 
employers would need to hire 
consultants to perform the incident- 
energy calculations required by final 
paragraph (g)(2). (See, for example, Exs. 
0163, 0178; Tr. 375–376, 563.) Mr. 
James Shill of ElectriCities of North 
Carolina testified: ‘‘Even if professional 
engineers know the method to use in 
calculating maximum available heat 
energy, small electric utilities often do 
not have such qualified personnel on 
staff. Instead, small utility businesses 
will be faced with hiring outside 
consultants to perform this work for 
each job at each workplace, and for each 
employee’’ (Tr. 375–376). 

OSHA agrees with these commenters 
that small employers may need to hire 
consultants to perform or assist in the 
preparation of incident-energy 
calculations. Even some larger utilities 
hire consultants to help perform 
incident-energy calculations (Tr. 1197). 
The Agency understands that estimating 
incident heat energy demands some 
electrical engineering expertise. OSHA 
believes that most employers that work 
on electric power generation, 
transmission, and distribution systems 
have such engineering expertise 
available. As noted by some witnesses, 
these estimates require much of the 
same knowledge and skill as other 
assessments needed to operate, 
maintain, and work on electric power 
generation, transmission, and 
distribution systems (Tr. 1030–1032). In 
any event, OSHA’s estimate of the costs 
associated with complying with 
paragraph (g)(2) in the final rule 
accounts for the possibility that, in some 
instances, consultants will perform the 
required estimates. (See Section VI, 
Final Economic Analysis and 

Regulatory Flexibility Analysis, later in 
this preamble.) 

Some rulemaking participants 
suggested that contractors would have 
difficulty estimating incident energy or 
would not be able to perform the 
estimates at all. (See, for example, Exs. 
0162, 0169, 0234, 0501; Tr. 1326–1327, 
1335–1336.) For instance, Quanta 
Services noted that utility operators 
frequently do not know the maximum 
fault current on their systems, making it 
‘‘difficult [for contractors] to determine 
the maximum fault current’’ (Ex. 0234). 
The Davis H. Elliot Construction 
Company suggested that utilities might 
provide worst-case estimates to their 
contractors because of potential liability 
concerns (Exs. 0156, 0206, 0231). 

OSHA understands that contractors 
may face challenges in estimating 
incident heat energy as required by 
paragraph (g)(2) in the final rule. The 
requirements in final § 1926.950(c)(1), 
which specifies that host employers 
provide information about their systems 
to contract employers, should ensure 
that contractors have the information 
they need to estimate incident energy. 
Paragraph (c)(1)(iii) of final § 1926.950 
specifically requires host employers to 
provide information to enable contract 
employers to perform the assessments 
required by the final rule. This would 
include information contractors need to 
estimate incident heat energy as 
required in final § 1926.960(g)(2).340 In 
any case in which the host employer 
does not provide the contractor with 
necessary information and, therefore, 
violates this final rule, contractors can 
use other (albeit less certain) means of 
estimating the system parameters 
needed to perform incident-energy 
calculations. Contractors can estimate 
fault currents through the ratings of the 
transformers supplying the circuit 341 
and clearing times from the type of 
overcurrent devices protecting the 
circuit 342 (Ex. 0425; 269-Ex. 8–15). The 
Agency assumes that, when utilities are 
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343 The existing rule prohibits clothing that could 
increase the extent of injuries to an employee. The 
Agency interprets this rule as prohibiting clothing 
that could melt or that could ignite and continue 
to burn in the presence of an electric arc faced by 
an employee. (See, for example, Memorandum to 
the Field dated August 10, 1995, from James W. 
Stanley, ‘‘Guidelines for the Enforcement of the 
Apparel Standard, 29 CFR 1910.269(l)(6), of the 
Electric Power Generation, Transmission, and 
Distribution Standard.’’ This memorandum is 
available at http://www.osha.gov/pls/oshaweb/
owadisp.show_document?p_
table=INTERPRETATIONS&p_id=21878.) 

not providing this information, 
contractors already are using these 
methods when determining the size of 
grounds necessary under existing 
§ 1910.269(n)(4)(i) (‘‘Protective 
grounding equipment shall be capable 
of conducting the maximum fault 
current that could flow at the point of 
grounding for the time necessary to 
clear the fault.’’) There is no evidence in 
the record that utilities are currently 
providing unduly conservative 
estimates of fault current or clearing 
times to contractors for the purposes of 
existing § 1910.269(n)(4)(i), and it seems 
unlikely that they would provide 
different estimates after this final rule 
becomes effective. Consequently, the 
Agency concludes that the concerns 
specific to contractors are baseless. 

Several commenters suggested that 
proposed paragraph (g)(2) was too 
vague. (See, for example, Exs. 0126, 
0152, 0227; Tr. 1095–1097.) For 
instance, Ms. Jean Thrasher with 
Community Electric Cooperative 
commented: ‘‘With undefined terms in 
the equation and no firm guidelines 
from OSHA the employer has the 
potential to be cited even though they 
performed a good faith appraisal but the 
inspector disagreed with the values 
chosen’’ (Ex. 0152). 

OSHA made it clear in this preamble 
and in Appendix E to final Subpart V 
that the employer is free to choose any 
method for estimating incident energy 
that results in a reasonable estimate of 
incident heat energy to which the 
employee would be exposed. Appendix 
E provides guidance on how to estimate 
incident heat energy and information on 
approaches that OSHA will recognize as 
reasonable for performing these 
estimates. In the final rule, OSHA 
revised Note 1 to paragraph (g)(2) to 
further clarify what constitutes 
compliance with that paragraph. The 
revised note provides that: (1) OSHA 
will deem employers that follow the 
guidance in Appendix E to be in 
compliance with paragraph (g)(2), and 
(2) employers can choose another 
method of estimating incident heat 
energy if the chosen method reasonably 
predicts the incident energy to which 
the employee would be exposed. (Note 
1 in the proposal simply referred to the 
appendix for guidance.) Employers can 
rely on the guidance in this preamble 
and final Appendix E to select methods 
and input parameters accepted by 
OSHA for compliance with final 
paragraph (g)(2). Accordingly, the 
Agency concludes that paragraph (g)(2) 
in the final rule is not unenforceably 
vague. 

Proposed paragraph (g)(2) would have 
required employers to make ‘‘a 

reasonable estimate of the maximum 
available heat energy to which the 
employee would be exposed.’’ OSHA 
concludes that this language might not 
accurately convey the purpose of the 
proposed rule and, therefore, could 
confuse the regulated community. For 
example, as should be clear from the 
foregoing explanation of what OSHA 
will consider a ‘‘reasonable estimate,’’ 
the Agency believes that it is reasonable 
to estimate incident-energy exposures 
based on the location where an 
employee is reasonably expected to be 
working when an arc occurs. However, 
as explained earlier, the maximum heat 
energy will occur within the arc plasma, 
and the Agency concludes that it is not 
necessary to estimate heat energy 
assuming that the employee is close 
enough to the arc to be within the 
plasma field. In addition, as explained 
previously, the choice of methods and 
other input parameters also can affect 
the calculated incident energy. To 
clarify that the Agency is expecting a 
reasonable estimate, and not an estimate 
of the maximum heat energy, OSHA 
replaced the phrase ‘‘a reasonable 
estimate of the maximum available heat 
energy’’ in paragraph (g)(2) in the 
proposed rule with ‘‘a reasonable 
estimate of the incident heat energy’’ in 
the corresponding provision in the final 
rule. The Agency believes that the final 
rule more accurately reflects the 
purpose of this provision and will 
clarify some of the confusion related to 
the requirement to estimate incident- 
energy levels. 

NIOSH stated that arc warning labels 
would be valuable for new or upgraded 
installations (Ex. 0130). NIOSH 
explained its position as follows: 

Arc warning labels that explain the voltage, 
available fault current, Arc Hazard Category, 
the ATPV of the required protective clothing, 
and the approach distances would be a 
valuable addition to all new or upgraded 
installations. Such information, as calculated 
by the systems’ designers, would then be 
readily available to the workers who need to 
maintain such systems. Many commercial 
power systems analysis packages can 
automatically generate these labels as part of 
the systems design and analysis procedure. 
Having labels on new equipment would 
eliminate the need for the employer to 
estimate arc hazards by providing calculated 
engineering data. [id.] 

OSHA decided against requiring arc- 
hazard warning labels such as those 
recommended by NIOSH. OSHA 
believes that the employer can 
effectively provide information on arc 
hazards and the required protective 
measures in other ways. Employers 
must train their employees in the 
recognition of electrical hazards, 

including hazards from electric arcs, 
and the proper use of PPE, including FR 
and arc-rated clothing, as required by 
final § 1926.950(b)(2)(v) and (b)(2)(iv), 
respectively. The employer can use 
several methods other than labels to 
ensure that employees wear 
appropriately rated protective 
equipment, including requiring a 
minimum level of protection that will 
cover most exposures and including the 
arc rating on work orders. OSHA 
believes that these other measures are 
likely to be more effective than warning 
labels since they inform the employee of 
the appropriate rating before the 
employee arrives at the jobsite. If the 
employer relies on labels, employees 
may arrive at the jobsite without 
properly rated protective equipment. In 
addition, OSHA does not believe that 
providing labels on transmission and 
distribution installations is feasible or 
effective. It is not possible to label the 
entire length of a transmission or 
distribution line, and installing labels at 
switching points would not prove 
effective or useful to employees whose 
work is remote from those switching 
points. Therefore, OSHA is not adopting 
the requirement for arc-hazard warning 
labels recommended by NIOSH. 

Prohibited clothing. Paragraph (g)(3), 
which is being adopted with only minor 
changes from the proposal, requires the 
employer to ensure that employees 
exposed to hazards from flames or 
electric arcs do not wear clothing that 
could either melt onto their skin or 
ignite and continue to burn when 
exposed to flames or the heat energy 
estimated under final paragraph (g)(2). 
This rule is equivalent to existing 
§ 1910.269(l)(6)(iii), although OSHA 
revised the language to explicitly 
prohibit clothing that could melt onto 
an employee’s skin or ignite and 
continue to burn.343 Final paragraph 
(g)(3) ensures that employees exposed to 
electric arcs do not wear clothing 
presenting the most severe burn 
hazards. 

A note following this provision lists 
fabrics, including acetate, nylon, 
polyester, and rayon, that the final rule 
specifically prohibits unless the 
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344 See, for example, the four accidents described 
at http://www.osha.gov/pls/imis/accidentsearch.
accident_detail?id=596304&id=14418776&id=
170238109&id=202043758. 

employer demonstrates that the clothing 
is treated or worn in such a manner as 
to eliminate the hazard. In the proposed 
rule, this note was the same as the note 
following existing § 1910.269(l)(6)(iii). 
In the preamble to the proposal, OSHA 
requested comments on whether it 
should add any other fabrics posing 
similar hazards to the note. 

Many commenters recommended 
adding polypropylene to the list of 
prohibited fabrics. (See, for example, 
Exs. 0148, 0183, 0233, 0239; Tr. 563– 
564.) Mr. Mark Zavislan, representing 
NRECA, testified: 

Polypropylene is a synthetic fabric under 
heat conditions. It melts. It’s terrible. I have 
not witnessed it in an arc type of exposure, 
but I was an EMT for several years, and one 
of the worst injuries I have ever seen, vehicle 
accident involving a fire, an individual 
wearing long underwear made out of this 
material, and it was pretty ugly. 

So I think, if you are looking at the heat 
exposures from an arc, you’ve got the 
potential for the same type of damage. [Tr. 
564] 

OSHA finds that this evidence 
indicates that polypropylene can melt. 
Although Mr. Zavislan’s testimony did 
not indicate that this fabric is likely to 
melt in an arc exposure, it does indicate 
that, if polypropylene is exposed to 
sufficient heat, it will melt. In this 
regard, OSHA believes that the heat 
generated by a arc flash is at least as 
severe as the heat generated by a vehicle 
fire. Consequently, OSHA is adding 
polypropylene to the list of prohibited 
fabrics contained in the note following 
paragraph (g)(3) in the final rule. 

Two commenters suggested adding 
acrylic fibers to the list in the note, 
although they did not provide any 
evidence that this fabric melts or ignites 
and continues to burn when exposed to 
electric arcs (Exs. 0148, 0213). While 
OSHA decided against adding acrylic 
fibers to the list of prohibited fabrics 
contained in the note, the Agency 
observes that the note’s list of the types 
of fabric prohibited by final 
§ 1926.960(g)(3) is not exhaustive. 
Employers must ensure that employees 
do not wear clothing made from an 
acrylic fiber if such clothing could melt 
onto the skin or ignite and continue to 
burn when exposed to the heat energy 
estimated under final paragraph (g)(2), 
regardless of whether the note lists the 
fabric. One of the two commenters that 
advocated adding acrylic fibers to the 
note was ASTM. ASTM has extensive 
experience with testing materials. The 
Agency suspects that acrylic fibers will 
melt onto the skin or easily ignite and 
continue to burn in the presence of an 
electric arc, although it did not arrive at 
this conclusion in this rulemaking. 

Two commenters recommended 
removing rayon from the list of 
prohibited fabrics contained in the 
proposed note (Exs. 0166, 0228, 0235). 
These commenters pointed out that 
rayon is a cellulose-based synthetic fiber 
that burns but does not melt. 

OSHA included rayon as one of the 
prohibited fabrics on the basis of 
evidence in the record for the 1994 
§ 1910.269 rulemaking (59 FR 4389; 59 
FR 33658–33659, 33661). In that 
rulemaking, the Agency described the 
evidence and rationale for prohibiting 
certain fabrics as follows: 

The IBEW introduced a videotape, 
produced by the Duke Power Company, 
demonstrating the effects of different types of 
clothing upon exposure to electric arcs (Ex. 
12–12). This tape provides clear evidence of 
the hazards of wearing clothing made from 
certain untreated synthetic fabrics, such as 
polyester, acetate, nylon, and rayon. 

* * * * * 
Therefore, for exposed employees, . . . 

final § 1910.269 adopts a requirement that 
these employees be trained in the hazards 
related to the clothing that they wear [and 
prohibits] apparel that could increase the 
extent of injuries received by a worker who 
is exposed to an electric arc. OSHA has also 
included a note . . . to indicate the types of 
clothing fabrics that the record demonstrates 
are hazardous to wear by employees exposed 
to electric arcs. 

The requirement is intended to prohibit the 
types of fabrics shown in the Duke Power 
Company videotape to be expected to cause 
more severe injuries than would otherwise be 
anticipated. These include such untreated 
materials as polyester and rayon, unless the 
employee is otherwise protected from the 
effects of their burning. [59 FR 4389, as 
corrected at 59 FR 33658] 

The Duke video indicated that rayon 
ignites easily in the presence of electric 
arcs (269-Ex. 12–12). Existing 
§ 1910.269(l)(6)(iii) and final paragraph 
(g)(3) prohibit clothing that can ignite 
and continue to burn, in addition to 
fabrics that can melt onto the skin in the 
presence of electric arcs. The evidence 
in the record indicates that rayon meets 
this criterion. Therefore, OSHA is not 
removing rayon from the list of 
prohibited fabrics. 

When flame-resistant clothing is 
required. Proposed paragraph (g)(4) 
would have required employees to wear 
flame-resistant clothing whenever: (1) 
The employee was subject to contact 
with energized circuit parts operating at 
more than 600 volts (proposed 
paragraph (g)(4)(i)); (2) an electric arc 
could ignite flammable material in the 
work area that, in turn, could ignite the 
clothing of an employee nearby 
(proposed paragraph (g)(4)(ii)); or (3) 
molten metal or electric arcs from 
faulted conductors in the work area 

could ignite the employee’s clothing 
(proposed paragraph (g)(4)(iii)). A note 
to proposed paragraph (g)(4)(iii) 
indicated that this provision would not 
apply to conductors capable of carrying, 
without failure, the maximum available 
fault current for the time the circuit 
protective devices take to intercept the 
fault. In such instances, conductors 
would not melt from the fault current 
and, therefore, could not ignite the 
employee’s clothing. The conditions 
listed in proposed paragraph (g)(4) 
address several burn accidents 
examined by OSHA involving ignition 
of an employee’s clothing (Exs. 0002, 
0003, 0004).344 

OSHA reworded the introductory text 
to paragraph (g)(4) in the final rule to 
clarify what clothing must be flame- 
resistant and to make it consistent with 
provisions in final paragraphs (g)(5)(i) 
through (g)(5)(v) that permit some types 
of non-flame-resistant clothing in lieu of 
arc-rated clothing in certain conditions. 
(See the discussion of the difference 
between flame-resistant and arc-rated 
clothing under the summary and 
explanation for final paragraph (g)(5), 
later in this section of the preamble.) 
The language in final paragraph (g)(4) 
makes it clear that only the outer layer 
of clothing must be flame-resistant. This 
requirement recognizes that some 
companies successfully use 100-percent 
cotton T-shirts under FR shirts. (See, for 
example, Tr. 1345–1346.) NFPA 70E– 
2004 also recognizes the use of non- 
flame-resistant clothing under flame- 
resistant clothing as providing adequate 
protection against electric-arc hazards in 
certain situations (Ex. 0134). In any 
event, final paragraph (g)(3) prohibits 
the use of flammable layers of clothing 
beneath flame-resistant outer clothing 
whenever doing so poses a burn hazard. 

For reasons explained later, OSHA is 
adopting in the final rule paragraphs 
(g)(4)(i) through (g)(4)(iii) (including the 
note) largely as proposed. The Agency is 
adding a new paragraph (g)(4)(iv) that 
requires employees to wear flame- 
resistant clothing whenever the incident 
heat energy estimated under paragraph 
(g)(2) exceeds 2.0 cal/cm2. See the 
explanation of this new paragraph later 
in this section of the preamble. 

Several rulemaking participants 
argued that some employers are 
providing adequate protection for their 
employees by requiring them to wear 
100-percent cotton (that is, that flame- 
resistant clothing is unnecessary). (See, 
for example, Exs. 0187, 0238, 0506; Tr. 
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345 See the 16 accidents described at http://www.
osha.gov/pls/imis/accidentsearch.accident_detail?
id=14418776&id=170611057&id=170191050&id=
170203871&id=14241863&id=14277487&id=
170193353&id=170061972&id=880658&id=
170238109&id=170053128&id=170720957&id=
880112&id=202043758&id=14373245&id=596304. 

346 See the two accidents described at http://
www.osha.gov/pls/imis/accidentsearch.accident_
detail?id=200671253&id=201340395. 

347 Thomas Neal has a Ph.D. in analytical 
chemistry. He worked for E. I. du Pont de Nemours 
and Company for 30 years, primarily in the field of 
protective clothing. He has worked with ASTM to 
develop standards for arc testing and has 
substantial experience with protective garments 
used for arc-flash protection (Tr. 491–492). 

348 IEC 60895–2002, Live working—Conductive 
clothing for use at nominal voltage up to 800 kV 
a.c. and ± 600 kV d.c., is the international standard 
for conductive clothing. IEEE Std 516–2009 
references this standard (Ex. 0532). Since 1987 
when IEC first adopted its standard, IEC 895–1987, 
Conductive clothing for live working at a nominal 
voltage up to 800 kV a.c., the consensus standard 
required conductive clothing to be flame-resistant 
(269-Ex. 60). 

349 Note that estimates of incident energy for live- 
line barehand work may assume that the arc is most 
likely to form at objects at potentials different from 
the worker, such as grounded objects. 

543–544.) For instance, Mr. Jonathan 
Glazier with NRECA stated: 

Many utilities now allow their employees 
to wear 100 percent natural fiber clothing. 
This means cotton and, in colder climates, 
wool or cotton/wool blends. One hundred 
percent natural fiber clothing complies with 
OSHA’s current 1910.269, if it is thick 
enough not to ignite and to continue burning, 
but this will change if the new proposal 
becomes final. 

Proposed Sections 1910.269(l)(11)(4)(a) 
and 1926.960(g)(4)(i) would require wearing 
FR clothing—that’s FR clothing, not merely 
clothing that will not melt or ignite and 
continue to burn, but FR clothing—when an 
employee is ‘‘subject to contact with 
energized circuit parts operating at more than 
600 volts.’’ 

Arguably, this means that 100 percent 
natural fiber clothing cannot be worn by 
employees doing rubber glove work on parts 
energized above 600 volts. This will require 
many utilities that have been successfully 
allowing 100 percent natural fiber clothing to 
move to the more expensive and, let’s face it, 
more [problematic] FR clothing. [Tr. 543– 
544] 

The evidence in the rulemaking 
record clearly shows that flame-resistant 
clothing is necessary for the protection 
of employees when the conditions 
addressed by final paragraph (g)(4) are 
present. (See, for example, Exs. 0002, 
0003, 0004.345) Sixteen of the 100 arc- 
related burn accidents in Ex. 0004, 
covering the period from 1991 to 1998, 
involved the ignition of an employee’s 
clothing. Two additional burn accidents 
involved hydraulic fluid that ignited 
when an aerial lift approached too close 
to an energized line (Ex. 0004 346). The 
burning fluid can ignite flammable 
clothing. Five of these 18 accidents 
occurred when an employee contacted 
or came too close to an energized part; 
3 accidents involved conductors or 
equipment that could not carry fault 
current; and 3 accidents involved 
flammable materials ignited by an 
electric arc. OSHA acknowledges that 
some, or potentially all, of these injuries 
could occur even if the employees had 
been wearing flame-resistant clothing. 
However, flame-resistant clothing can 
minimize the extent of the injury. 

As noted by Dr. Thomas Neal, much 
of the energy in a typical electric arc is 
concentrated over one part of the body, 
and other parts of the body receive less 

energy (Tr. 496–497).347 When an 
employee’s clothing ignites, the 
employee receives burns from the 
burning clothing, as well as from any 
other heat sources in the area, such as 
an electric arc or fire. In such cases, the 
ignition of clothing exacerbates the 
extent of any burn injury that may 
occur. (See, for example, Tr. 188–189, 
215, 228.) For this reason, OSHA 
concludes that preventing clothing 
ignition in the scenarios in which it is 
most likely to occur will significantly 
enhance employee protection. In only 
one of the 18 incidents mentioned 
previously was there an indication that 
the clothing melted, indicating that the 
clothing probably consisted of one of 
the fabrics explicitly prohibited by the 
note to final paragraph (g)(3). Although 
it is not clear whether the remaining 
injured employees were wearing 100- 
percent cotton clothing, it is likely that 
they were. The record indicates that use 
of 100-precent cotton clothing is 
standard practice for electric utilities 
that do not require their employees to 
use flame-resistant clothing. (See, for 
example, Exs. 0173 (‘‘Much of the 
workforce across the nation uses 100% 
cotton for their uniforms’’), 0187 (‘‘A 
large number of electric utilities already 
are providing or requiring their 
employees to wear flame-resistant 
clothing or 100 percent cotton 
clothing’’).) Because some 100-percent 
cotton clothing poses an ignition 
hazard, which final paragraph (g)(4) 
would likely prevent, OSHA concludes 
that use of 100-percent cotton in lieu of 
FR clothing would not adequately 
protect employees in the situations 
addressed by paragraph (g)(4). 

Pacific Gas and Electric Company 
requested an exemption from the FR 
clothing requirements for live-line 
barehand work (Ex. 0185). The company 
argued that the conductive suits used 
for this work provide primary protection 
for employees and that the electrocution 
hazard (not the burn hazard) is the 
primary concern in this type of work 
(id.). 

Employers use the conductive 
clothing described by Pacific Gas as a 
form of shielding to minimize potential 
differences and body current for 
employees performing live-line 
barehand work (Ex. 0041). The clothing 
assists in bonding the worker to the 
energized part and keeps the worker 
from experiencing minor electric shocks 

as he or she moves along a conductor. 
Where the conductive fibers that make 
the suit conductive break, hot spots can 
develop (id.). It is important for this 
clothing to be flame-resistant material, 
or these hot spots could ignite the 
clothing. Consensus standards require 
that conductive clothing used in live- 
line barehand work be flame-resistant; 
therefore, conductive clothing 
manufactured with FR fabric with 
interwoven conductive fibers is readily 
available (269-Ex. 60 348; Ex. 0041). 
Accordingly, OSHA has decided against 
exempting live-line barehand work from 
final paragraph (g)(4).349 

EEI argued that proposed paragraph 
(g)(4) was too vague, commenting: 

[The requirements in this paragraph] call 
for determinations for which objective 
criteria are absent. . . . For example, on what 
basis is an employer to determine that an 
electric arc could ignite a flammable material 
that could in turn ignite the clothing of an 
employee? What kind of calculations does 
this require, especially considering that it is 
virtually impossible to predict the movement 
of an electric arc? Likewise, how is an 
employer to determine that an employee’s 
clothing could be ignited by molten metal? In 
sum, the standard calls for speculation, not 
an objective determination, and therefore 
does not satisfy due process requirements. 
[Ex. 0227] 

OSHA disagrees with EEI’s comment 
that the requirement for flame-resistant 
clothing is vague. The Agency believes 
that employers can determine the 
presence of each of the conditions listed 
in final paragraph (g)(4) through a 
reasonable assessment of what 
conditions they can expect when an 
electric arc occurs. This assessment 
should be part of the hazard assessment 
required by final paragraph (g)(1). For 
purposes of final paragraph (g)(4)(i), if 
the employee is using the rubber glove 
work method within reaching distance 
of circuit parts energized at more than 
600 volts or if the employee is using the 
live-line tool work method underneath 
parts energized at more than 600 volts, 
OSHA will consider the employee to be 
‘‘exposed to contact’’ with those parts. 
The proposed rule used the phrase 
‘‘subject to contact,’’ which the Agency 
has changed in the final rule to the 
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350 Section 130.5 of NFPA 70E–2012 contains an 
equivalent requirement. 

351 NFPA 70E–2012 no longer explicitly permits 
‘‘nonmelting flammable materials’’ for exposures 
from 1.2 to 2.0 cal/cm2; however, NFPA 70E–2012 
Table 130.7(C)(15)(b) apparently permits such 
fabrics for certain exposures above 1.2 cal/cm2. 
Consequently, the latest edition of NFPA 70E does 
not conflict with OSHA’s decision to require flame- 

phrase ‘‘exposed to contact.’’ (See the 
discussion of that phrase under the 
summary and explanation of final 
§ 1926.960(b)(3) earlier in this section of 
the preamble.) That change should 
clarify the meaning of this paragraph. 

For purposes of final paragraph 
(g)(4)(ii), OSHA will be looking for 
flammable material, such as insulating 
hydraulic fluid, in the work area close 
to where an arc may occur. In such 
situations, the arc can be expected to 
ignite the fluid, with the burning fluid 
then igniting an employee’s flammable 
clothing. 

For purposes of final paragraph 
(g)(4)(iii), if there are conductors, such 
as pole grounds, that energized parts 
may contact during the course of work 
and if these conductors cannot carry the 
fault current, then OSHA expects the 
employer to assume that molten metal 
or arcing from the faulted conductor 
could ignite the flammable clothing of a 
nearby employee. As explained in the 
note to final paragraph (g)(4)(iii), the 
employer can presume that conductors 
do not pose ignition hazards related to 
molten metal or arcing if they are 
capable of carrying, without failure, the 
maximum available fault current for the 
time the circuit protective devices take 
to interrupt the fault. 

Paragraph (g)(4)(iii) of the final rule, 
which is being adopted without 
substantive change from the proposal, 
requires flame-resistant clothing where 
‘‘[m]olten metal or electric arcs from 
faulted conductors in the work area 
could ignite the employee’s clothing.’’ 
The Southern Company objected to the 
requirement in proposed paragraph 
(g)(4)(iii) that employees wear flame- 
resistant clothing if molten metal could 
ignite their clothing (Ex. 0212). The 
company maintained that ‘‘it is difficult 
to determine where molten metal may 
pose a risk’’ (id.). 

OSHA notes that the prepositional 
phrase ‘‘from faulted conductors in the 
work area’’ modifies ‘‘molten metal’’ as 
well as ‘‘electric arcs.’’ Thus, employers 
must provide flame-resistant clothing 
where employees are working close to 
equipment, such as pole grounds, that 
cannot carry fault current. The test is 
not whether employees are working in 
areas where an electric arc could eject 
molten metal onto them; it is whether 
the employee is working near a 
conductor that cannot carry fault 
current. Consequently, OSHA is not 
adopting the recommendation of 
Southern Company to eliminate this 
requirement from paragraph (g)(4)(iii). 

Final paragraph (g)(4)(iv) provides 
that, if the incident heat energy 
estimated under paragraph (g)(2) 
exceeds 2.0 cal/cm2, then the employer 

must ensure that employees wear flame- 
resistant clothing. 

The foregoing explanation is not an 
exhaustive discussion of all of the 
scenarios that would require flame- 
resistant clothing under final paragraph 
(g)(4). The Agency expects employers to 
use the hazard assessment required by 
final paragraph (g)(1) to determine if any 
of the conditions listed in final 
paragraphs (g)(4)(i) through (g)(4)(iv) are 
present. 

Many commenters opposed the 600- 
volt threshold in the requirement for 
flame-resistant clothing in proposed 
paragraph (g)(4)(i). (See, for example, 
Exs. 0128, 0166, 0186; Tr. 537–538.) 
These commenters argued that severe 
arc-flash hazards occur at voltages lower 
than 600 volts. For example, Mr. Paul 
Hamer commented: 

Many systems and equipment operating at 
600 volts and below have severe arc-flash 
hazards and [require] the use of flame- 
resistant clothing for personnel protection. 
Low-voltage motor control centers, 
panelboards, switchboards, and switchgear 
are commonly used in electrical power 
generation, transmission, and distribution 
systems. See the requirements of NFPA 70E– 
2004, which include systems operating at 600 
volts and below. [Ex. 0228] 

TVA recommended lowering the 
threshold to 480 volts, explaining: 

Our conclusion is that FR clothing must be 
worn to protect employees from arc flash 
hazards on circuits operating at 480 V or 
more. We have experienced serious injuries 
in accidents involving 480 V circuits. In 23 
arc flash accidents recorded between 1981 
and 2003 in our company, 52 percent (23 
cases) [were] on 480 V circuits. The 1584 
IEEE Guide for Performing Arc-Flash Hazard 
Calculations lists in its Annex C, 49 arc flash 
cases. Of these cases, 46 percent of the 
accidents involved either 480 V or 600 V 
systems. These statistics show that 
employees working on circuits operating at 
480 V or 600 V are at a significant risk of arc 
flash injury. 

We believe the 480 V arc flash hazard is 
as great as or greater than the higher voltage 
arc flash hazard. At transmission voltages, 
the arcs generally present a lower risk of 
injury because of the distance the employee 
is to the arc (MAD), the arc being phase-to- 
ground, the arc being in open air, and the 
other reasons stated in our comments to other 
sections of this rule. The magnitude of the 
heat energy in 480 V arc flash accidents is 
greater because of the following: 

1. The single phase fault typically 
propagates to three phase fault. 

2. The clearing times in generating plants 
are typically longer. 

3. The arc flash energy is typically forced 
into one direction (arc in a box). 

It is recommended that the final rule 
require the employee to wear flame resistant 
clothing any time he or she is subject to 
contact with live parts energized at 480 V or 
more. [Ex. 0213] 

These commenters misunderstood the 
proposed rule. Paragraph (g)(3) of the 
final rule contains a prohibition against 
wearing clothing that could melt onto 
an employee’s skin or that could ignite 
and continue to burn when exposed to 
flames or the incident heat energy 
estimated under final paragraph (g)(2). 
Thus, final paragraph (g)(3) indirectly 
requires flame-resistant clothing when 
the incident heat energy could melt 
clothing onto an employee’s skin or 
ignite an employee’s clothing. Paragraph 
(g)(4) of the final rule supplements 
paragraph (g)(3) and requires flame- 
resistant clothing under other 
conditions likely to ignite flammable 
clothing. Thus, final paragraph (g)(4)(i) 
requires flame-resistant clothing when 
an employee is exposed to contact with 
energized parts operating at more than 
600 volts, regardless of the estimated 
incident heat energy. 

NFPA 70E–2004 Section 130.3 
requires employers to conduct an arc- 
flash hazard analysis and determine the 
arc-flash protection boundary to protect 
employees from being injured by 
electric arcs (Ex. 0134).350 That section 
defines the arc-flash protection 
boundary as the distance at which the 
incident energy equals 1.2 cal/cm2 or, if 
the clearing time is 0.1 seconds (6 
cycles) or less, 1.5 cal/cm2 (id.). A few 
commenters urged the Agency to 
consider an arc-flash boundary 
requirement similar to the one in NFPA 
70E. (See, for example, Exs. 0128, 0130, 
0235.) For instance, the Dow Chemical 
Company commented: 

Dow recommends that OSHA change the 
trigger for wearing FRC from ‘‘contact with 
energized circuit parts operating at more than 
600 volts’’ to ‘‘work within the electric arc 
flash hazard distance when there is a 
substantial potential for an arc flash’’ . . . . 
NFPA 70E uses the electric arc flash hazard 
distance as the trigger for wearing FRC, and 
it provides guidance in how to determine the 
electric arc flash hazard distance. [Ex. 0128] 

In response to these comments, OSHA 
is adding a requirement, in final 
paragraph (g)(4)(iv), that employees 
wear clothing that is flame-resistant 
where the incident heat energy 
estimated under final paragraph (g)(2) 
exceeds 2.0 cal/cm2. Although NFPA 
70E–2004 sets the arc-flash protection 
boundary at lower levels, Section 
130.7(C)(14)(b) of that standard 351 
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resistant clothing for estimated incident heat energy 
exposures exceeding 2.0 cal/cm2. 

352 Although OSHA has not stated the 
requirement in final paragraph (g)(4)(iv) in terms of 
a boundary, the area inside which flame-resistant 
clothing is required extends to the boundary where 
the estimated incident energy equals 2.0 cal/cm2. 

353 The ASTM standards governing arc rating 
require the tested fabric to be flame resistant. Thus, 
no non-flame-resistant clothing has an arc rating. 

354 ASTM F1506–02ae1, Standard Performance 
Specification for Flame Resistant Textile Materials 
for Wearing Apparel for Use by Electrical Workers 
Exposed to Momentary Electric Arc and Related 
Thermal Hazards: defines ‘‘arc rating’’ as ‘‘the 
maximum incident energy (E 1) resistance 
demonstrated by a material prior to breakopen or 
at the onset of a second-degree burn’’ (Ex. 0061). 
The latest version of that consensus standard, 
ASTM F1506–10a, contains a differently worded, 
but equivalent definition. 

355 In all likelihood, an electric arc would be 
larger than the small-diameter sphere depicted in 
Figure 11. However, the estimated energy is the 
same at all points that are the same distance from 
the arc, and the diagram is valid for any spherical 
arc. 

permits employees to wear ‘‘nonmelting 
flammable natural materials’’ (in lieu of 
flame-resistant clothing) where the 
incident-energy level is 2.0 cal/cm2 or 
less.352 New paragraph (g)(4)(iv) should 
make it clear that employees must wear 
flame-resistant clothing whenever the 
incident heat energy would be sufficient 
to ignite flammable clothing, regardless 
of voltage. For consistency, OSHA is 
making a corresponding change in final 
paragraph (g)(5), which requires 
employers to ensure that each employee 
exposed to hazards from electric arcs 
wears protective clothing and other 
protective equipment with an arc rating 
greater than or equal to the heat energy 
estimated under final paragraph (g)(2) 
whenever that estimate exceeds 2.0 cal/ 
cm2. The Agency believes that final 
paragraphs (g)(4)(iv) and (g)(5) must 
have the same incident-energy 
threshold; otherwise, the final rule 
would require clothing to be arc rated, 
but not flame resistant, when the 
estimated incident energy was 2.0 cal/ 
cm2 or less. (As noted under the 
summary and explanation for final 
paragraph (g)(5), later in this section of 
the preamble, all arc-rated clothing is 
flame resistant. Thus, if the final rule 
required arc-rated clothing when the 
estimated incident energy was 2.0 cal/ 
cm2 or less, it also would effectively 
require flame-resistant clothing at these 
exposures.) Therefore, under the final 
rule, whenever paragraph (g)(4)(iv) 
requires clothing to be flame resistant, 
that clothing must also have an arc 
rating under paragraph (g)(5). 

Selecting arc-rated protective clothing 
and other protective equipment. 
Paragraphs (g)(3) and (g)(4) of final 
§ 1926.960 will protect workers against 
burns from the ignition or melting of 
clothing. These provisions do not 
address the protection of workers from 
the incident heat energy in an electric 
arc, which is the purpose of paragraph 
(g)(5). 

Much of the flame-resistant clothing 
available today comes with an arc 

rating.353 In basic terms, an arc rating 
indicates that a fabric should not 
transfer sufficient thermal energy to 
cause a second-degree burn when tested 
under standard laboratory conditions 
that expose the fabric to an electric arc 
that radiates an energy at or below the 
rating.354 Proposed paragraph (g)(5) 
would have required that employees 
exposed to hazards from electric arcs 
wear clothing with an arc rating greater 
than or equal to the heat energy 
estimated under paragraph (g)(2). This 
clothing will protect employees exposed 
to heat energy from sustaining severe 
burn injuries in areas covered by the 
clothing. 

Several rulemaking participants 
argued that OSHA should not require 
protection based on unreliable estimates 
of incident energy. (See, for example, 
Exs. 0183, 0229, 0233.) For instance, Mr. 
Jonathan Glazier with NRECA 
commented: 

[E]stimates of maximum amounts of heat 
energy are inherently unreliable. 
Accordingly, such estimates do not provide 
an adequate foundation for a protective 
clothing requirement. In other words, it 
makes no sense to require clothing to protect 
against second degree burns from an amount 
of energy that cannot be calculated reliably. 
For that reason, OSHA should drop the 
protective clothing requirement of 
1910.269(l)(11)(v) and 1926.960(g)(5). [Ex. 
0233] 

As explained under the discussion of 
final paragraph (g)(2) earlier in this 
section of the preamble, OSHA 
concludes that there are incident heat 
energy calculation methods that can 
provide reasonable estimates of incident 
energy for all types of arc exposures 
employees experience. Therefore, the 
Agency concludes that it is reasonable 
to select arc-rated clothing and other 
protective equipment on the basis of 
those estimates. 

EEI argued that ‘‘OSHA has not 
shown that the risk of harm would be 
materially reduced by using the 
methods specified in the proposal’’ and 
that ‘‘there simply is not substantial 
evidence that wearing clothing with an 
appropriate arc rating . . . would 
eliminate or substantially reduce 
employee exposure to a burn injury 
from a flame or electric arc’’ (Ex. 0227). 

OSHA disagrees with EEI. There is 
substantial evidence in the record that 
selecting protective clothing and other 
protective equipment with an arc rating 
based on a reasonable estimate of 
incident energy will substantially 
reduce injury from electric arcs. To 
understand how arc-rated clothing and 
other protective equipment substantially 
reduces injury, one must first examine 
how burn injuries occur. The skin 
absorbs heat energy; and, after absorbing 
a certain amount of energy, the skin 
sustains burn injury. According to Dr. 
Thomas Neal, the human body begins to 
get a burn at 1 to 2 cal/cm2 (Tr. 433). 
At low levels of heat, the body sustains 
a first-degree burn, like a sunburn, with 
redness and minor pain, but no 
blistering. An incident heat energy level 
of 1.2 cal/cm2 is the threshold at which 
the burn injury becomes a second- 
degree burn (Exs. 0134, 0425). Second- 
degree burns involve swelling and 
blisters, along with greater pain and 
redness. As the skin absorbs more 
energy, the burn gets worse, involving 
more layers of skin, until it reaches a 
full-thickness, or third-degree, burn. 
The most serious burns require 
prolonged hospitalization and skin 
grafts and result in permanent scarring 
(Ex. 0373; Tr. 219). 

Figure 11 shows a simplified diagram 
of a worker exposed to an electric arc.355 
This diagram shows the boundary 
(depicted by a broken circle) where the 
estimated incident energy equals a 
clothing rating that meets, but does not 
exceed, the rating required by final 
paragraph (g)(5). Inside the broken 
circle, the incident energy is greater 
than the estimate; outside the circle, the 
incident energy is less than the estimate. 
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The arc rating of protective clothing 
and other protective equipment is an 
indication of the relative protection it 
provides from incident energy. Dr. 
Thomas Neal explained that ‘‘the arc 
rating . . . is defined as the level of . . . 
exposure at which you would expect 50 
percent probability of a burn injury’’ 
(Tr. 444). The ASTM standard clarifies 
that the rating is at ‘‘the onset of a 
second-degree bum’’ (Ex. 0061). Thus, 
in Figure 11, the employee has a 50- 
percent chance of barely receiving a 
second-degree burn at the point where 
the broken circle touches the employee. 
(That is, the probability that the 
incident energy will be equal to or 
greater than 1.2 cal/cm2 is 50 percent.) 
As Dr. Neal explained, the chance of 
barely sustaining a second-degree burn 
drops quickly with a reduction in 
incident energy (Tr. 443–445). The 
probability of receiving a second-degree 
burn while wearing a particular arc- 
rated garment typically drops to 1 
percent with a reduction in incident 
energy of a few calories below the arc 
rating of the clothing (id.). For example, 
with the NFPA 70E Annex D method, 
the incident energy is inversely 
proportional to the square of the 
distance from the arc to the employee. 
If the distance from the arc to the 
employee is 455 millimeters (18 inches), 
the incident energy drops nearly 10 

percent at a distance of 150 millimeters 
(6 inches) from the point where the 
circle touches the employee. 

From this, OSHA concludes that an 
employee wearing arc-rated protection 
in accordance with the final rule should 
receive, at worst, a second-degree burn 
over a relatively small portion of his or 
her body at the estimated incident- 
energy level. In addition, because arc- 
rated clothing and other protective 
equipment that complies with final 
paragraph (g)(5) will block a substantial 
portion of the heat energy, any injury 
that occurs will be substantially less 
severe than would occur without arc- 
rated protection at all or with arc-rated 
protection with a rating lower than the 
estimated heat energy. Consequently, 
the Agency concludes that the severity 
of injury will be reduced when an 
employee is wearing protective clothing 
and other protective equipment with an 
arc rating greater than or equal to the 
actual incident-energy level experienced 
by the employee. Although an employee 
will receive a more severe burn injury 
if the incident energy exceeds the arc 
rating of the protection than if it does 
not, OSHA concludes that estimates of 
incident heat energy prepared in 
compliance with final paragraph (g)(2) 
will relate reasonably well to the 
incident energy actually experienced by 
employees in the event of an arc. Also, 

even if the incident energy actually 
exceeds those estimates, arc-rated 
protection will still reduce the extent 
and degree of injury (see Tr. 535: ‘‘MR. 
WALLIS [asking question]: ‘Would arc 
[rated] clothing reduce the extent and 
degree of injury, even if the arc energy 
is higher than the employer’s estimate?’ 
DR. NEAL [responding]: ‘Yes, it 
would.’’’). The reduction in these effects 
occurs because arc-rated protective 
clothing and other protective equipment 
blocks the amount of heat that gets 
through to the employee’s skin (Tr. 471– 
472). 

Protecting the entire body. OSHA did 
not propose to require a specific level of 
protection for skin not covered by 
clothing. However, in the preamble to 
the proposal, the Agency requested 
comments on whether the standard 
should require protection for an 
employee’s entire body. 

TVA recommended that the rule 
address unprotected skin as follows: 

Due to our experience with arc flash 
accidents, we believe that the employee’s 
hands and arms require some level [of] 
protection. Our procedure requires the 
employee to wear the long sleeved FR shirt 
with the sleeve down and buttoned. [W]e do 
not consider a short sleeve FR shirt to 
provide adequate arc flash protection to the 
employee’s arms. We also require employees 
to wear leather gloves or voltage rated gloves 
with leather protectors when in arc flash 
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356 See, for example, the nine accidents described 
at http://www.osha.gov/pls/imis/accidentsearch.
accident_detail?id=170097497&id=170054258&id=
170614002&id=14225569&id=201140522&id=
170152540&id=170071138&id=170738165&id=
170250062. 

357 See the five accidents described at http://www.
osha.gov/pls/imis/accidentsearch.accident_detail?
id=170361026&id=170389811&id=201791803&id=
14490114&id=596304. 

358 See, for example, the nine accidents described 
at http://www.osha.gov/pls/imis/
accidentsearch.accident_detail?id=170097497&id=
170054258&id=14225569&id=170631469&id=
170071138&id=170738165&id=170611057&id=
200962322&id=170764021. 

359 In a note to Section 130.7(C)(13)(c), NFPA 
70E–2004 states that ‘‘[i]nsulating rubber gloves 
. . . provide hand protection against the arc flash 
hazard’’ (Ex. 0134). OSHA anticipates that there is 
a limit to the amount of protection afforded by 
rubber insulating gloves, but there is no information 
in the record to indicate what that limit might be. 
However, that section in the NFPA standard 
requires leather protectors to be worn over rubber 
insulating gloves for purposes of arc-flash 
protection. (NFPA 70E–2012 contains an equivalent 
requirement and note.) 

360 NFPA 70E–2004 requires heavy-duty work 
shoes for tasks in hazard-risk category 2 and higher 
(Ex. 0134). Table 130.7(C)(9)(a) generally requires 
hazard-risk category 2 protection when the incident 
energy is more than 4 cal./cm2, but less than 8 cal./ 
cm2 (id.). NFPA 70E–2012 additionally requires 
heavy-duty work shoes for ‘‘all exposures greater 
than 4 cal/cm2.’’ 

361 In the preamble and regulatory text, the term 
‘‘protection for the head’’ means protection for the 
entire head, from the neck up. It includes protection 
for the neck, face, and ears. In contrast, the term 
‘‘head protection’’ as used in §§ 1910.135 and 
1926.100 and in final § 1910.269 and subpart V, 
means protection provided for the head by a 
hardhat, which generally does not protect the face 
or neck. 

exposure situations. The electric utility 
industry has arc flash exposures that could 
result in 3rd degree burns to unprotected 
parts of the body that could cause serious 
injury. It is recommend[ed] that the final rule 
require employees to wear a long-sleeved FR 
shirt with its sleeve[s] down and buttoned in 
potential arc flash situations. The rule should 
also require leather gloves, if voltage rated 
gloves are not being worn. [Ex. 0213] 

Forty-six of the 100 arc-related burn 
accidents in Exhibit 0004 involved burn 
injuries to an employee’s arms.356 Five 
of those 100 accidents involved burns to 
an employee’s leg.357 Forty of those 100 
accidents involved burns to an 
employee’s head.358 The accidents in 
the rulemaking record and TVA’s 
experience clearly indicate a need to 
protect all parts of the employee’s body. 
Employees with uncovered skin are at 
risk of severe injury or death. Requiring 
protection only for areas covered by 
clothing would lead to the absurd 
possibility that an employer would be in 
compliance if an employee worked 
without clothing. Therefore, OSHA 
concludes that the standard should 
address not only the rating of the 
clothing, but the extent of protection 
needed for the employee’s body. 
Accordingly, paragraph (g)(5) in the 
final rule requires that, when employers 
must provide arc-rated protection to 
employees, the protection must cover 
the employee’s entire body, with a few 
exceptions described later. 

There is evidence in the record that 
some types of nonarc-rated clothing and 
protective equipment provide suitable 
protection from arc-related burn injuries 
on areas not typically covered by 
clothing, for instance, the hands and 
feet. (See, for example, Exs. 0186, 0212, 
0213; Tr. 433–435.) As noted in the 
preamble to the proposal, although 
neither rubber insulating gloves nor 
leather protectors have arc ratings, their 
weight and thickness typically provide 
greater protection from electric arcs than 
light-weight flame-resistant clothing (70 
FR 34868). The accident data support 
this conclusion—none of the burn 
injuries to employees’ hands described 
in the record involved an employee 

wearing rubber insulating gloves. In 
addition, NFPA 70E–2004 recognizes 
the protection afforded by rubber 
insulating gloves (Ex. 0134). Heavy-duty 
leather work gloves with a weight of 407 
gm/m2 (12 oz/yd2) provide protection 
up to about 14 cal/cm2 (Ex. 0134; Tr. 
434).359 Therefore, the final rule 
recognizes the protection afforded by 
rubber insulating gloves with protectors, 
as well as heavy-duty leather work 
gloves. Under final paragraph (g)(5)(i), 
the employer need not ensure the use of 
arc-rated protective gear over the 
employee’s hands when the employee 
wears rubber insulating gloves with 
protectors or, if the estimated incident- 
energy exposure is 14 cal/cm2 or lower, 
if the employee wears heavy-duty 
leather work gloves with a weight of at 
least 407 gm/m2 (12 oz/yd2). 

NFPA 70E recognizes ‘‘[h]eavy-duty 
work shoes’’ as providing ‘‘some arc 
flash protection to the feet’’ and 
generally requires this type of shoe 
when the exposure is above 4 cal/cm2 
(Ex. 0134).360 As OSHA found no 
evidence in the record of an employee 
sustaining burn injuries to the feet in an 
arc-related accident, the final rule 
recognizes the protection afforded by 
heavy-duty work shoes. Final paragraph 
(g)(5)(ii) provides that employees 
wearing heavy-duty work shoes or boots 
do not need to use arc-rated protection 
on their feet. 

Many rulemaking participants 
opposed requiring arc-rated protection 
for the head,361 arguing that faceshields 
could interfere with vision and make 
the work more dangerous. (See, for 
example, Exs. 0167, 0175, 0186, 0233.) 
For instance, Ms. Salud Layton with the 
Virginia, Maryland & Delaware 

Association of Electric Cooperatives 
commented, ‘‘Employing the use of a 
faceshield may cause more of [a] hazard 
than benefit by reducing peripheral 
vision and nuisance distraction to the 
employee while work is being 
performed on energized facilities’’ (Ex. 
0175). 

Other rulemaking participants 
supported a requirement for faceshields 
or other forms of arc-rated head and face 
protection. (See, for example, Exs. 0130, 
0241; Tr. 461–463.) NIOSH explained 
their position as follows: 

NIOSH recommends that the use of arc- 
rated face protection be included in sections 
1910.269(l)(11) and 1926.960(g)(5). An 
arcing-fault can injure an employee’s face 
and eyes, and typical non-arc-rated safety 
eyewear is inadequate. Arc-rated face shields 
and hoods are available that offer protection 
levels that can be matched to the rating of 
any arc-rated fire resistant clothing. NFPA 
70E–2004 requires a wraparound face shield 
of appropriate arc-rating that protects 
forehead, ears, and neck . . . for heat energy 
exposure levels above 4 calories/cm2, and a 
flash suit hood of appropriate arc-rating . . . 
for levels above 8 calories/cm2 (see NFPA 
70E–2004, page 33, table 130.7(C)(10)). [Ex. 
0130] 

IBEW supported a requirement for 
arc-rated head and face protection, but 
only in certain circumstances (Exs. 
0230, 0505). The union explained its 
position and rationale as follows: 

IBEW submits that while face shields may 
provide effective protection in some work 
environments, they are not appropriate 
means of protection for all aspects of 
transmission and distribution work. 

[F]ace shields are designed to be attached 
to the employee’s hard hat. . . . They 
provide a complete shield from above the 
employee’s forehead to below his or her chin. 
Because they only protect the front of the 
employee’s head, however, Dr. [Thomas] 
Neal recommends that they be worn in 
combination either with a ‘‘bee keeper’s 
hood,’’ of the type used by firefighters, or 
with a lighter-weight and cooler 
advancement, a balaclava, or ski-type mask. 
. . . 

Dr. Neal testified that although he knows 
utilities have purchased face shields, he does 
not know how they have been used. In 
particular, he could not say whether they are 
being used by anyone doing line work. Nor 
did he have any familiarity with what it 
would be like to perform line work while 
wearing the face shield, either alone or in 
combination with a balaclava. . . . 

A face shield is appropriate PPE for an 
electrician in a power plant racking a breaker 
in or out of its enclosure. In that situation, 
it usually takes only minutes to accomplish 
the task. Further, the electrician would 
generally be on solid footing—either on the 
plant floor or a platform—when wearing the 
shield to perform the energized work. The 
shield is also practical PPE when setting or 
removing a meter, where, again, the 
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362 NFPA 70E–2012, in Table 130.7(C)(16), 
requires an arc-rated faceshield for hazard-risk 
category 1, which generally corresponds to an 
incident-energy level of 1.2 to 4 cal/cm2, and an arc- 
rated flash suit hood or arc-rated faceshield and arc- 

employee would be donning the face shield 
for a short period of time. 

These two work situations sharply contrast 
with that of climbing a pole, working up a 
pole surrounded by wires, braces, brackets, 
and transformers, and descending the pole. 
In these types of work situations, wearing the 
face shield for lengthy periods would create 
additional safety problems, including issues 
with mobility, heat, and vision, that could 
more than offset the shield’s arc protection 
factor. 

To summarize, although face shields are 
designed to provide important protection 
against arc flash hazards, the record fails to 
demonstrate the feasibility of requiring them 
in every instance of energized work. Indeed, 
simply examining the conditions under 
which employees work on electrical lines 
shows that it would be impractical to require 
their use as PPE in all situations. [Ex. 0505] 

OSHA agrees with IBEW that wearing 
arc-rated head and face protection is 
likely to cause more problems for 
overhead power line work than for in- 
plant work. For instance, faceshields 
and other forms of arc-rated head and 
face protection potentially can interfere 
with climbing and descending a pole 
(Ex. 0505). However, the Agency does 
not believe that this interference 
necessarily creates a greater hazard. 
Power line workers generally must wear 
hardhats under existing §§ 1910.135 and 
1926.100. Because it is suspended 
below the employee’s hardhat, a 
faceshield does not extend significantly 
beyond the edge of the hardhat. 
Consequently, a faceshield worn alone 
with a hardhat should not be 
substantially more of an impediment to 
climbing than the hardhat alone. 
Perhaps a beekeeper-type hood, which 
extends on all sides beyond a hardhat, 
would interfere more substantially with 
climbing and descending poles; 
however, Dr. Neal noted that newer 
forms of arc-rated protection, such as a 
balaclava (a garment that looks like a ski 
mask and that an employee wears 
beneath a hardhat), can provide nearly 
the same protection as a hood without 
the hood’s bulk (Tr. 438–440). In 
addition, as discussed in the summary 
and explanation for final 
§ 1926.954(b)(3)(iii), the final rule 
generally requires employers to protect 
employees against falling while 
climbing or descending poles. 
Therefore, OSHA concludes that 
suitable head protection should not 
interfere with climbing or descending 
poles enough to pose a significant 
hazard. 

If an employee is working so close to 
‘‘wires, braces, brackets, and 
transformers’’ that a faceshield would 
interfere with his or her performance, as 
IBEW argues, the objects would also be 
close enough to endanger the 

employee’s face as the employee is 
working. In any event, it is unclear how 
a faceshield, or even a faceshield with 
a balaclava, would interfere 
significantly with the mobility of an 
employee performing overhead line 
work. Thus, OSHA concludes that 
employers can find suitable head and 
face protection that will interfere 
minimally with a worker’s mobility and 
allow the worker to perform his or her 
job safely and efficiently, without 
posing a significant hazard to the 
worker. 

As discussed later in this section of 
the preamble, OSHA examined the heat 
stress issue raised by some commenters 
and concludes that, although heat stress 
can be a significant hazard, there are 
feasible means of abating the hazard for 
employees wearing arc-rated protective 
garments and head and face protection. 
In fact, Dr. Neal testified that faceshields 
would not contribute significantly to 
heat-stress hazards because ‘‘air is going 
to be moving inside the shield’’ (Tr. 
478). As explained later, employers 
need not use arc-rated head protection 
or a faceshield until the estimated 
incident-energy level is greater than or 
equal to 9 cal/cm2 for most forms of 
overhead line work. At higher levels, 
employers must take heat-stress 
abatement measures when warranted by 
environmental conditions. 

A beekeeper-type hood likely would 
interfere with peripheral vision. 
However, as noted earlier, employers 
can achieve similar protection with a 
faceshield and balaclava combination, 
which should not interfere with an 
employee’s peripheral vision. 

Dr. Neal noted that clear faceshields 
do not provide much protection from 
arc-related burn injuries, however (Tr. 
433–434). In response to questions 
about whether arc-rated faceshields 
could reduce visibility, especially at 
night, Dr. Neal testified: 

MR. BYRD: Does that shield—Is that 
designed primarily for daylight work? 

DR. NEAL: Well, it’s designed for work 
where you have light, yes. Could be daylight; 
it could be artificial light. 

MR. BYRD: I guess what I’m asking: If I had 
a car break a pole off at two o’clock in the 
morning and I’m having to wear some kind 
of shield, do I have to have a tinted shield 
and also a clear shield? Do you make the 
clear shields as well? 

DR. NEAL: Yes, I think there are 
companies that make both types of shields. 
But, no, the clear shield is—The tinted shield 
takes care of the function of the clear shield, 
which is actually to protect you from 
projectiles. 

MR. BYRD: Well, I guess what I’m looking 
at is visibility in repairing that pole and the 
lines that are energized. If I have a shield on 
that is designed for daylight and I put that 

in, it’s kind of like sunglasses or your safety 
glasses that are tinted. If I put those on at 
night, I’m totally blind now. So I would have 
to have a shield for nighttime use as well. 

DR. NEAL: Well, those sunglasses actually 
are much darker than the shield that I had 
here. It’s not really designed for day work, 
but you may find that—You know, I think 
when you are doing work at night, you have 
to add light in most cases. 

MR. BYRD: We do. 
DR. NEAL: Yes. So I think whatever you 

add for doing the work normally would 
suffice for most of the shields. It’s something 
you would have to try, and you would say, 
well, no, I’m not getting enough light. So you 
may have to do something different there. 
[Tr. 511–513] 

Based on this evidence, OSHA 
concludes that employers can find 
suitable arc-rated head and face 
protection that does not significantly 
interfere with an employee’s vision and 
that normally does not require 
supplemental lighting beyond what they 
would otherwise supply. 

For the foregoing reasons, OSHA 
concludes that suitable arc-rated head 
and face protection does not necessarily 
pose greater hazards than working 
without it and that a requirement for 
employees to wear such protection 
when warranted by arc hazards 
generally will be technologically 
feasible and reasonable for overhead 
line work. Because the evidence, 
including IBEW’s comments, suggests 
that overhead line work is the most 
problematic type of work for purposes 
of wearing arc-rated head and face 
protection, the Agency comes to the 
same conclusion for the other types of 
work addressed by § 1910.269 and 
Subpart V. 

Dr. Neal testified that he believed that 
employees should wear head and face 
protection ‘‘[a]nytime there is a risk of 
a heat exposure over [1.5 to] 2 calories, 
. . . where you are just on the edge of 
getting a second degree burn’’ (Tr. 462). 
He also noted, however, that his opinion 
is at odds with ‘‘some of the standards 
that exist today, [in which] this is not 
required until you get to about 8 
calories’’ (id.). For instance, Table 
130.7(C)(10), Protective Clothing and 
Personal Protective Equipment (PPE) 
Matrix, in NFPA 70E–2004, requires 
faceshields for hazard-risk category 2, 
which generally corresponds to an 
incident-energy level of 5 to 8 cal/cm2, 
and flash-suit hoods for hazard-risk 
category 3 and higher, which generally 
corresponds to an incident-energy level 
of 9 cal/cm2 and higher (Ex. 0134).362 
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rated balaclava for hazard-risk category 2 and 
higher, which generally corresponds to an incident- 
energy level of 5 to 8 cal/cm2. However, as 
explained later in this section of the preamble, this 
edition of NFPA 70E does not account for any 
reduction in incident heat energy at the employee’s 
face in comparison to the level of incident heat 
energy at the working distance (generally the 
employee’s chest). OSHA concludes that not 
accounting for this reduction would require more 
protection against incident heat energy than 
necessary. As explained under the heading Heat 
stress, later in this section of the preamble, heat 
stress is a genuine concern of many rulemaking 
participants. Requiring a level of head and face 
protection higher than the likely incident energy at 
employees’ heads would unnecessarily increase 
heat stress for employees. As further explained in 
that section of the preamble, OSHA also concluded 
that: Heat stress is a widely recognized hazard; 
employers covered by the final rule already have an 
obligation under the general duty clause of the OSH 
Act to abate these hazards; and employers covered 
by the final rule already are addressing heat-stress 
issues in their workplaces. Despite these 
conclusions, the Agency believes that, for work 
covered by the final rule, paragraphs (g)(5)(iii) 

through (g)(5)(v) strike a more reasonable balance 
between the need for protection against incident 
energy from electric arcs and the need to protect 
employees against heat stress. The final rule 
achieves this balance by requiring a level of 
protection commensurate with the incident energy 
likely at the employee’s head. 

Note that OSHA’s finding regarding the need for 
faceshields applies only with respect to their use as 
protection from incident energy. As noted under the 
heading Protecting employees from flying debris 
from electric arcs, OSHA’s existing general PPE 
requirements in §§ 1910.132 and 1926.95 require 
employers to address nonthermal hazards, 
including physical trauma hazards posed by flying 
debris, associated with employee exposure to 
electric arcs. 

Note also that OSHA’s findings regarding head 
and face protection apply only to electric power 
generation, transmission, and distribution work 
covered by the final rule. NPPA 70E–2012, like 
subpart S of OSHA’s general industry standards, 
requires employers to deenergize electric circuits 
before employees work on them except under 
limited circumstances. Thus, heat stress hazards for 
work performed under NFPA 70E–2012 and 

Subpart S should not be as pervasive as under this 
final rule, which generally permits employees to 
work on energized circuits without restriction. 

363 NFPA 70E–2004, Annex D describes the 
Doughty, Neal, and Floyd and IEEE 1584 methods 
in addition to the Lee method. See the summary 
and explanation for final paragraph (g)(2), earlier in 
this section of the preamble, for a discussion of 
these methods (Ex. 0134). Annex D in NFPA 70E– 
2012 adds a method, from the NESC, for single- 
phase arcs in open air. 

364 OSHA concluded that 380 millimeters (15 
inches) is a reasonable distance for rubber 
insulating glove work. For work with live-line tools, 
OSHA concluded that the distance is greater than 
380 millimeters. (See the summary and explanation 
for final § 1926.960(g)(2) earlier in this section of 
the preamble.) 

365 With the employee’s hands out directly 
opposite the chest, the distance from the chest to 
the arc is 380 millimeters (15 inches), and the 
distance vertically from that point on the chest to 
the employee’s chin is about 255 millimeters (10 
inches). The distance from the chin to the arc is the 
hypotenuse of the right triangle with those two 
sides, or about 455 millimeters (18 inches). 

For the three-phase exposures 
addressed by the incident-energy 
calculation methods given in NFPA 
70E–2004, Annex D, the Agency 
concludes that these are reasonable 
thresholds for requiring head and face 
protection (id.).363 It is apparent that 
NFPA 70E–2004 Table 130.7(C)(10) sets 
protective equipment requirements for 
the worst-case exposures for the 
methods in Annex D of that standard, 
that is, exposures involving three-phase 
arcs in enclosures. The Agency believes 
that such exposures are more likely to 
involve convective heat energy, which 
can transfer to the area behind a 
faceshield, and to involve the back of 
the head due to reflected heat energy. In 
addition, Annex D presumes a distance 

from the employee to the arc of 455 
millimeters (18 inches). 

As explained previously in this 
section of the preamble, much overhead 
line work poses hazards involving 
exposure to single-phase arcs in open 
air. In such exposures, there is little or 
no reflected or convective heat energy. 
In addition, as also noted earlier, OSHA 
concluded that a reasonable distance 
from the employee to the arc for these 
exposures is 380 millimeters (15 
inches), measured from the crotch of the 
employee’s hand to the chest.364 (See 
Table 14, earlier in this section of the 
preamble.) OSHA estimates that the 
employee’s face will likely be at least 
455 millimeters (18 inches) from the 
arc.365 Because the heat energy from a 

single-phase arc in air drops in inverse 
proportion to the square of the distance, 
the roughly 20-percent increase in 
distance (from 380 to 455 millimeters) 
results in a drop in incident energy of 
nearly 30 percent (Ex. 0430). Therefore, 
because the incident energy at the 
employee’s head will be more than 30 
percent lower than the estimated 
incident energy, which OSHA based on 
the exposure at the employee’s chest, 
OSHA concludes that the thresholds for 
requiring head and face protection for 
exposures involving a single-phase arc 
in air can be higher than the threshold 
for requiring head and face protection 
for three-phase exposures. The final rule 
adopts the following ranges for head 
and face protection: 

Exposure 

Minimum head and face protection 

None * Arc-rated faceshield with a minimum 
rating of 8 cal/cm2 * 

Arc-rated hood or 
faceshield with balaclava 

Single-phase, open air ...................... 2–8 cal/cm2 ...................................... 9–12 cal/cm2 .................................... 13 cal/cm2 or higher †. 
Three-phase ...................................... 2–4 cal/cm2 ...................................... 5–8 cal/cm2 ...................................... 9 cal/cm2 or higher ‡. 

* These ranges assume that employees are wearing hardhats meeting the specifications in § 1910.135 or § 1926.100(b)(2), as applicable. 
† The arc rating must be a minimum of 4 cal/cm2 less than the estimated incident energy. Note that § 1926.960(g)(5)(v) permits this type of 

head and face protection, with a minimum arc rating of 4 cal/cm2 less than the estimated incident energy, at any incident energy level. 
‡ Note that § 1926.960(g)(5) permits this type of head and face protection at any incident energy level. 

OSHA chose the 5- and 9-cal/cm2 
thresholds for three-phase arcs to match 
the thresholds in NFPA 70E–2004, as 
recommended by NIOSH (Ex. 0134). 
The 9- and 13-cal/cm2 thresholds for 
exposures involving single-phase arcs in 
open air account for the lack of reflected 
and convective heat on the employee’s 
head, as well as the 30-percent 
reduction in incident energy expected at 
the employee’s head. 

Final paragraph (g)(5)(iii) does not 
require arc-rated protection for the 
employee’s head when the employee is 

wearing head protection meeting 
§ 1926.100(b)(2) and the estimated 
incident energy is less than 9 cal/cm2 
for exposures involving single-phase 
arcs in open air or 5 cal/cm2 for other 
exposures. Final paragraph (g)(5)(iv) 
permits the employer to protect the 
employee’s head using a faceshield with 
a minimum arc rating of 8 cal/cm2 if the 
employee is wearing head protection 
meeting § 1926.100(b)(2) and the 
estimated incident-energy exposure is 
less than 13 cal/cm2 for exposures 
involving single-phase arcs in open air 

or 9 cal/cm2 for other exposures. 
Paragraph (g)(5)(v) permits a reduction 
of 4 cal/cm2 in the arc rating of head 
and face protection for single-phase arcs 
in open air (the difference between the 
two sets of thresholds). For example, if 
the estimated incident energy for an 
exposure involving a single-phase arc in 
open air is 13 cal/cm2, the head 
protection provided to the employee 
must have an arc rating of at least 9 cal/ 
cm2. 

Other issues relating to the selection 
of protective clothing and other 
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366 According to Dr. Thomas Neal, manufacturers 
make suits rated at 100-cal/cm2 from material 
weighing 610 gm/m2 (18 ounces/yd2) (Tr. 440). That 
weight is less than twice the weight of denim 
material, which is about 375 gm/m2 (11 ounces/yd2) 
(269-Ex. 12–12. See, also, 59 FR 33659). 

367 Racking a circuit breaker is the process by 
which a circuit breaker is inserted and removed 
from the circuit breaker cubicle. 

368 See the three accidents described at http://
www.osha.gov/pls/imis/accidentsearch.accident_
detail?id=14328736&id=200962322&id=170197156. 

369 Paragraphs (g)(4)(i) and (g)(4)(iii) involve 
exposures that OSHA has determined expose 
employees to electric arcs or flames, namely, 
contact with energized circuit parts operating at 
more than 600 volts and molten metal or electric 
arcs from faulted conductors in the work area that 
could ignite the employee’s clothing. 

protective equipment. Ms. Susan 
O’Connor with Siemens Power 
Generation contended that there were 
factors to consider other than incident 
heat energy in the selection of arc-rated 
protection, commenting: 

We do not believe that protective clothing 
decisions should be made solely based on a 
numerical calculation—especially when such 
calculation methods are suspect as to their 
range of error. There are certainly hazards 
that would be created by utilizing this 
equipment. This clothing is heavy, hot, and 
bulky. It is not unreasonable to foresee that 
heat stress, and injuries related to lack of 
mobility or visibility would increase when 
using this equipment. Likewise, the heat 
calculations make no allowances for the 
inherent risk of a task. Opening a bolted 
panel on a piece of equipment is riskier than 
opening a hinged panel. (A bolted panel 
could be fumbled into live bus causing a 
fault, while this is nearly impossible with a 
hinged panel). Racking a breaker out with the 
enclosure door open is riskier than with the 
door closed. (The closed door will contain 
much of the fault energy should it occur 
thereby protecting the employee) However, if 
we rely solely on the heat calculation these 
two sets of scenarios would require identical 
PPE. [Ex. 0163] 

As explained earlier, OSHA already 
considered issues related to the mobility 
and vision of workers using arc-rated 
head and face protection and concluded 
that such items generally will not create 
more hazardous conditions for 
employees. For similar reasons, the 
Agency also concludes that mobility is 
not generally a concern for arc-rated 
protection. Even the highest-rated 
clothing is not significantly heavier than 
winter weather clothing (see, for 
example, Tr. 440 366), and line workers 
are currently performing tasks in winter 
clothing in cold weather. In addition, 
evidence in the record indicates that at 
least one utility requires its employees 
to use some of the heaviest weights of 
arc-rated clothing, and this utility did 
not report any problems with worker 
mobility (Exs. 0213, 0215). As explained 
later in this section of the preamble, the 
Agency also concludes that heat stress 
should not affect the selection of arc- 
rated protection under final paragraph 
(g)(5) as there are other ways of 
mitigating that hazard when necessary. 

As discussed under the summary and 
explanation for final paragraph (g)(2), 
earlier in this section of the preamble, 
OSHA concluded that it is unreasonable 
to reduce estimated incident-energy 
levels simply because an employee is 

working in a situation in which there is 
a low risk that an electric arc will occur. 
The Agency similarly concludes that it 
unreasonable to select arc-rated 
protection based on how likely an arc is 
to occur. OSHA does not dispute that 
there is a higher risk of an arc occurring 
when an employee is racking a circuit 
breaker than when an employee is 
opening a hinged panel.367 Three of the 
arc-related burn accidents in Ex. 0004 
occurred as employees were racking 
breakers.368 None of the burn accidents 
involved an employee opening or 
closing a hinged cover on enclosed 
equipment. As explained in the 
summary and explanation for final 
paragraph (g)(2), if there is no 
reasonable likelihood that an electric arc 
will occur, OSHA will consider the 
employee to have no electric-arc 
exposure, and the employer need not 
provide the protection required under 
final paragraph (g)(4)(ii), (g)(4)(iv), or 
(g)(5).369 OSHA believes that opening a 
hinged cover on a dead-front panelboard 
generally would not result in employee 
exposure to electric-arc hazards under 
final paragraph (g)(2). However, if there 
is a reasonable likelihood that an 
electric arc will occur in the employee’s 
work area, then protection against the 
full incident heat energy of the arc is 
necessary. Otherwise, when an arc does 
occur, the employee could receive 
severe burn injuries. 

Three commenters wanted OSHA to 
clarify that paragraph (g)(5) only 
requires protection to the extent that 
compliant clothing is reasonably 
available (Exs. 0170, 0222, 0237). These 
commenters expressed concern that the 
standard would require employers to 
implement potentially costly abatement 
measures to reduce incident energy to 
levels for which clothing is available 
(id.). For example, Mr. Chris Tampio 
with the National Association of 
Manufacturers commented: 

The proposal does not explain how the 
rule would be interpreted in situations where 
compliance with the proposed arc-rated 
clothing requirements is infeasible because 
there is no clothing available to protect 
against that level of heat energy (and still 
permit the employee to perform the required 
work). We believe it is critical that OSHA 

clarify that compliance with the proposed 
rule would be considered infeasible under 
those circumstances, and that the agency 
would not require the employer to exhaust 
other feasible measures. Otherwise, we are 
concerned that employers could be required 
to engage in very expensive retrofitting of 
electrical installations so as to reduce the 
maximum heat energy that might be released 
by an arc flash to a level where suitable 
[flame-resistant or arc-rated] clothing would 
be reasonably available. 

The extremely costly measure of 
retrofitting equipment is not accounted for in 
the agency’s economic analysis for this 
rulemaking, would substantially raise the 
costs of compliance with the proposed 
standard, and might invalidate the agency’s 
entire economic analysis for this proposal. 
OSHA has a duty to promulgate rules that are 
both technically and economically feasible, 
and a duty to base its decisions on the best 
available information relating to the 
economic consequences of the intended 
regulation. Executive Order . . . No. 12866, 
titled ‘‘Regulatory Planning and Review’’, 
. . . include[s] a requirement that each 
agency assess both the costs and the benefits 
of the intended regulation and, recognizing 
that some costs and benefits are difficult to 
quantify, propose or adopt a regulation only 
upon a reasoned determination that the 
benefits of the intended regulation justify its 
costs. Additionally, the U.S. Supreme Court 
and various Courts of Appeals have held that 
OSHA regulations must be technically and 
economically feasible. . . . 

In order to meet these legal requirements, 
OSHA must either clarify that no retrofitting 
is required or adequately address the 
economic impact of retrofitting electrical 
equipment due to the infeasibility of 
providing protective equipment and clothing 
that can withstand arc-flash hazards. [Ex. 
0222; footnotes omitted; emphasis included 
in original.] 

The final rule generally requires that 
employers provide protection with an 
arc rating at least as high as the incident 
energy estimated under final paragraph 
(g)(2). When the initial estimated 
incident energy is extremely high, 
employers can either provide protection 
with an arc rating that is at least as high 
as the estimate or take measures to 
reduce the estimated incident energy. 
Those measures include changes to the 
installation and changes to work 
procedures. For example, installing 
current-limiting fuses is one way that 
will reduce incident energy by changing 
the installation (Tr. 498), and 
performing the work from a remote 
position (Tr. 499) and installing heat- 
shielding barriers (Tr. 210, 266) are 
ways that will reduce incident energy 
by changing work procedures. 

The Agency examined the rulemaking 
record and concluded that retrofitting 
would rarely be necessary to permit 
compliance with this final rule. 
Employees perform much of the work 
covered by the final rule on overhead 
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370 Existing § 1910.269(t)(7) already requires 
protection from hazards posed by energized cables 
in a manhole. This requirement provides that, 
where a cable in a manhole has one or more 
abnormalities that could lead to or be an indication 
of an impending fault, the defective cable must be 
deenergized before any employee may work in the 
manhole, except when service load conditions and 
a lack of feasible alternatives require that the cable 
remain energized. In that case, employees may enter 
the manhole provided they are protected from the 
possible effects of a failure by shields or other 
devices that are capable of containing the adverse 
effects of a fault in the joint. 

371 The highest arc rating for clothing is 100 cal/ 
cm2 (Tr. 440). 

372 In a network setting, more than one source can 
supply a circuit. Diverting one or more of those 
sources, by switching them so that they do not 
supply power to that circuit, can reduce the 
incident-energy level. 

transmission and distribution lines. 
Several rulemaking participants noted 
that work on the vast majority of 
overhead line installations will not 
require the highest-rated protection 
available. Mr. James Tomaseski, 
representing IBEW testified: 

From the tables that are proposed in 
Appendix F, . . . we looked at those as 
common exposures out on distribution lines. 
[I]n discussions that I have had with utility 
employers and engineers, and so forth, about 
these values, I have not heard anybody yet 
say that they would have to be in hoods 
working on their distribution circuits’’ (Tr. 
939–940). 

There is no evidence in the record that 
estimated incident-energy values for 
overhead power line installations are 
likely to exceed the values in Table 6 
and Table 7 in final Appendix E. The 
highest estimated incident-energy level 
listed in those tables is 12 cal/cm2, and 
protection with this rating is readily 
available (see, for example, Tr. 412– 
414). 

Underground distribution systems 
potentially expose employees to higher 
incident-energy levels. IBEW noted, for 
example, that ‘‘replacing fuses in 
underground distribution systems’’ is 
one type ‘‘of short duration [job] with a 
possible high hazard arc energy level’’ 
(Ex. 0230). However, although the three- 
phase arc-in-a-box exposures faced by 
employees working on underground 
installations may be high, much of the 
work performed in these locations is on 
deenergized circuits (269-Ex. 8–5).370 
For the remaining work, which 
potentially exposes employees to 
relatively high incident-energy levels, 
employers will have to choose between 
providing arc-rated protection 
appropriate for those levels and 
reducing the incident-energy level 
through the installation or work 
methods changes noted previously. The 
Agency estimates that, for underground 
exposures, employers will be able to 
institute measures, such as increasing 
working distances, that do not involve 
substantial expense. 

Potential incident-energy exposures 
for electric power generation 
installations also can be quite high, but 

the record shows that employers can 
implement relatively simple controls to 
reduce those exposures to levels for 
which adequately rated protection is 
readily available. Table 15 summarizes 
incident-energy estimates for a TVA 
nuclear generation plant (Ex. 0215). 

TABLE 15—DISTRIBUTION OF INCIDENT 
ENERGY AT TVA GENERATION PLANT 

Incident Energy (E) at 
455 mm (18 inches), 

cal/cm2 

Number 
of 

buses 

Percent 
of 

buses 

0.0 < E ≤ 4.0 ............. 26 15 
4.0 < E ≤ 8.0 ............. 48 29 
8.0 < E ≤ 30.0 ........... 22 13 
30.0 < E ≤ 50.0 ......... 32 19 
50.0 < E ≤ 75.0 ......... 7 4 
75.0 < E ≤ 100.0 ....... 15 9 
100.0 < E ≤ 162.4 ..... 18 11 

TVA instituted engineering or 
administrative controls to reduce all 
incident-energy levels to 100 cal/cm2 or 
less.371 These controls included: 

• Using remote-control voltage test 
equipment, 

• Resetting circuit breaker trip 
devices, 

• Installing current limiting devices, 
• Using robotics, 
• Employing remote control devices 

to operate equipment, and 
• Developing procedures that 

increase the working distance between 
the worker and the arc (id.). 

Two of these methods, resetting 
circuit-breaker trip devices and 
increasing the working distance, do not 
involve heavy capital outlays. The 
record identifies other simple methods 
for reducing incident-energy levels, 
such as setting up a circuit for work by 
temporarily adjusting relays (Tr. 940), 
changing operating procedures to 
eliminate or minimize the time two 
sources of power remain tied together 
(Ex. 0425),372 and using shields or 
barriers to block incident energy before 
it reaches the employee (Ex. 0445). 
Because they do not make permanent 
changes to the installation, these 
methods also do not involve capital 
expenditures. 

The Agency decided to adjust its 
regulatory analysis to accommodate the 
extra measures that employers likely 
will take to reduce incident-energy 
levels below 100 cal/cm2. To account 
for the costs of adopting incident- 
energy-control measures for electric 

power generation installations, OSHA 
included costs for reducing incident- 
energy exposures that, when combined 
with OSHA’s estimated costs for 
calculating incident energy, correspond 
to TVA’s estimate of $300 per employee 
for firms in industries with generation 
installations. Because TVA included 
incident-energy reduction costs in its 
estimate, OSHA’s cost estimates also 
account for additional engineering 
controls that employers with power 
generation installations might need to 
implement to reduce the incident 
energy of particular circuits to no more 
than 100 cal/cm2 (the maximum level 
for which protective clothing and 
equipment are generally available). In 
addition, in some cases, employers will 
be able to institute measures, such as 
resetting breakers or increasing working 
distances, that do not involve 
substantial expense. (See Section VI, 
Final Economic Analysis and 
Regulatory Flexibility Analysis, later in 
this preamble.) 

A note following final paragraph (g) 
explains that Appendix E to final 
Subpart V contains information on the 
selection of appropriate protection. This 
appendix contains information on the 
ignition threshold of various fabrics, 
techniques for estimating available heat 
energy, and means of selecting 
protective clothing and other protective 
equipment to protect employees from 
burn injuries resulting from electric 
arcs. OSHA adopted this note 
substantially as proposed, except as 
necessary to reference the appropriate 
appendix (Appendix E). 

Heat stress. Many commenters argued 
that arc-rated protection would subject 
employees to heat-stress hazards. (See, 
for example, Exs. 0099, 0152, 0169, 
0238; Tr. 406, 1105.) Mr. Jean Thrasher 
with Community Electric Cooperative, 
for instance, commented: 

An already existing hazard in the utility 
industry is heat stroke and heat exhaustion. 
If the calculated arc thermal value results in 
a requirement for multiple layers of FR 
clothing, there WILL BE hospitalizations 
from heat stroke and heat exhaustion. Many 
manufacturers gloss over or try to hide this 
concern by claiming they have engineered 
‘‘cool and comfortable’’ FR clothing. The 
simple fact is that in summer, in 90°+ heat 
with 80% or higher humidity multiple layers 
of any type clothing are too much, especially 
considering the linemen already are wearing 
solid rubber from shoulder to fingers on both 
arms. [Ex. 0152; emphasis included in 
original] 

EEI expressed concern that, in 
proposing the arc-protection 
requirements in Subpart V, OSHA did 
not consider ‘‘the impact that excessive 
clothing could have on employees 
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working in high temperatures’’ (Ex. 
0227). 

There is considerable evidence in the 
record related to heat-stress hazards. 
(See, for example, Exs. 0227, 0268, 
0363, 0364; Tr. 431–461, 1106–1110.) 
Record evidence suggests that heat 
stress can result in: 

• Heat cramps (Ex. 0268; Tr. 1106), 
• Heat exhaustion (id.), 
• Heat rash (id.), 
• Heat stroke (id.), 
• Fainting (Ex. 0268), 
• Loss of concentration (id.), and 
• Unsafe behaviors (Tr. 1109–1110). 

EEI submitted a State of California 
Finding of Emergency that reported on 
occupational heat-related illnesses in 
that State (Ex. 0268). That document 
reported that ‘‘[s]tatistical information 
from the California Division of Workers 
Compensation’s report on occupational 
injuries in heat-related illness from 
2000–2004 [found] that at least 300 . . . 
cases of heat-related illness annually 
[were] recorded by employers or are the 
subject of claims for Workers 
Compensation Insurance’’ (id.). EEI 
noted that heat stress would cause 
unsafe behaviors, which could lead to 
accidents involving contact with 
energized parts, an outcome these 
commenters contended presents a 
serious hazard that OSHA should 
address in the final rule in the context 
of arc-rated protection (Ex. 0227; Tr. 
1109–1110). 

OSHA acknowledges that heat stress 
can pose serious hazards to employees. 
As EEI noted, OSHA has several 
documents available that discuss heat- 
stress hazards and mitigation measures 
(Ex. 0478). In fact, the Agency has a 
Web page devoted to this topic (http:// 
www.osha.gov/SLTC/heatstress/
index.html). 

Dr. Thomas Neal explained that ‘‘heat 
stress is an occurrence when the human 
body core temperature goes over its 
normal temperature, which we normally 
state [is] 98.6 degrees F’’ (Tr. 446). He 
further described the hazard of heat 
stress as follows: 

When the work you are doing generates 
more heat than can escape through your 
clothing, that heat can only go to your body. 
So what happens is your body, a fairly 
sizeable mass that it is, begins to heat up, and 
if you continue that process for a period of 
time, your body will basically heat up to a 
point where you are into a heat stress 
condition that can be dangerous. 

Heat builds up, and the core temperature 
of your organs and your brain heat up, and 
just a few degrees above 98.6, and it’s been 
shown that your judgment can be impaired, 
and the core temperature, if it reaches up to 
. . . 105, it can actually become a life 
threatening situation. [Tr. 447] 

Dr. James Lancour, testifying for EEI, 
addressed the factors that can contribute 
to heat stress: 

Information gleaned from the 
literature clearly demonstrates the 
following: 

One, heat stress job-risk factors include: 
hot work environments, the metabolic rate 
required by the worker to perform the task, 
the type of protective clothing that is worn 
by a worker, exposure time, and the age and 
physical condition of the worker. 

Two, as metabolic requirements necessary 
to perform a given task increase, the exposure 
time at a given temperature necessary to 
minimize heat stress decreases. 

Three, the amount of clothing worn by a 
worker tends to increase the risk of heat 
stress. 

Four, as the temperature of the work 
environment increases above about 30 
degrees Centigrade, or 88 degrees Fahrenheit, 
there is a sharp increase in heat-related 
illnesses. [Tr. 1108–1109] 

The record also clearly shows that 
electric power generation, transmission, 
and distribution workers perform tasks 
outdoors in hot and humid 
environments. (See, for example, Exs. 
0169, 0183, 0220, 0233; Tr. 406, 1003.) 

In view of this evidence, OSHA agrees 
that heat stress poses a significant 
hazard to employees covered by this 
final rule. The Agency does not dispute 
that electric power generation, 
transmission, and distribution work can 
be physically demanding and that 
employees perform this work in hot and 
humid weather. OSHA also agrees with 
the testimony of its expert witness, Dr. 
Mary Capelli-Schellpfeffer, that heat 
stress ‘‘is not a new topic’’ for 
employers with employees who perform 
this type of work and that ‘‘strategies to 
manage thermal hazards, and . . . heat 
thermal stress, are well appreciated 
across geographic domains,’’ north and 
south (Tr. 234–235). Drs. Neal, Lancour, 
and Capelli-Schellpfeffer noted that 
employers in this industry must deal 
with heat-stress hazards even if 
employees are not wearing arc-rated 
protection (Tr. 198, 478–479, 1129). 

Evidence in the record also indicates 
that there is a range of measures that 
employers can take to mitigate heat- 
stress hazards, including: 

• Rest breaks (Ex. 0268; Tr. 198–199), 
• Supplying sufficient amounts of 

water (Ex. 0268; Tr. 199), 
• Using cooling vests (Tr. 199), 
• Supplying ambient cooling (Tr. 

198), 
• Providing shade (Ex. 0268), and 
• Acclimatizing employees to the 

heat (Ex. 0268). 
Evidence in the record indicates that 
employers already are using some of 
these measures (Tr. 1129–1130). 

Dr. Neal described the body’s 
metabolic process, which controls how 
the body responds to heat, as follows: 

If the heat generation from metabolic 
activity is greater than the heat loss through 
clothing or through parts of the body, 
obviously, also that are not clothed, then you 
have heat stress. Conversely, if the opposite 
happens, if your heat generation by metabolic 
activity is less than the heat loss through 
your clothing and uncovered parts of your 
body, then you have hypothermia. 

So your body operates in a narrow zone, 
and needs to do that to function effectively. 
Obviously, both heat stress and hypothermia 
are dangerous when you move away from 
that normal zone. . . . 

[There are] two main ways the body loses 
heat, and this comes from a North Carolina 
State University study of several years ago. 
One is what we call dry heat transfer, just air 
moving through my clothing, my body 
basically giving up heat as that happens. If 
I am cold, that is what is happening or, if I 
am in a comfort zone, that’s pretty much 
what is happening. 

If I get hotter, then I begin to perspire and 
go into the evaporative heat transfer process, 
which is a very effective way of losing 
heat. . . . So then I am in a discomfort zone 
. . . . Finally, if I get to the point where I 
can’t los[e] enough heat by sweating and by 
dry heat transfer to maintain my body 
temperature, I go into a heat stress situation 
where my core temperature begins to rise. 
[Tr. 448—449] 

Dr. Neal then described how arc-rated 
clothing affects this process: 

Flame resistant shirts, pants, coveralls that 
you wear are basically like any other clothing 
article. They are breathable. We actually 
measure that in terms of air permeability, and 
they are typically lighter weight or similar 
weight than conventional cotton work 
apparel like jeans or cotton shirts that would 
be worn as nonmeltable work clothing. 

So they don’t really function any different 
when you are wearing them. You may feel 
different. Again, somebody tells me it’s not 
as comfortable as his cotton shirt, I’m not 
going to argue that, because he has to be the 
judge of what is comfortable. But it is not 
anymore prone to heat stress is my point on 
that. 

. . . The heat stress potential for the 
wearer [of] FR clothing would be typically 
less than or equivalent [to] typical 
conventional work clothing. . . . I’m talking 
about regular shirts, pants, and coveralls that 
you would wear for protection, and it would 
give you something up to maybe 8 calories 
or so of protection, single layer-wise. 

* * * * * 
When arc flash suits basically have higher 

ratings like 25 or 40 calories, 100 calories, 60 
calories—there are many different levels that 
are fairly high—well, there are multiple 
layers that are used to create those levels of 
protection. So heat, obviously—and there are 
hoods involved in those. So in those cases, 
obviously, the heat stress potential does go 
up. [Tr. 449–451] 

Dr. Neal presented two tables, one 
showing metabolic rates for different 
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373 Dr. Capelli-Schellpfeffer described this level of 
protection as ‘‘fully enclosing FR protective 
clothing,’’ which includes a protective hood (Tr. 
202). Dr. Neal testified that a faceshield attached to 
a hard hat and a balaclava could be used in lieu 
of a hood for exposures up to about 40 cal/cm2 (Tr. 
439). 

374 OSHA interprets this comment as applying to 
tasks performed in a generation plant or substation, 
as the Agency does not believe that Dow Chemical 
performs maintenance on utility-type transmission 
or distribution installations. 

tasks and the other showing heat-loss 
values for various types of protection 
(Ex. 0363). OSHA is reproducing these 
tables here as Table 16 and Table 17, 
respectively. 

TABLE 16—METABOLIC RATES FOR 
VARIOUS TASKS 

Task 
Metabolic 

rate 
(W/m2) 

Standing ........................................ 70 
Walking at 1.3 m/s (4.4 ft/s) ......... 180 
Tennis ........................................... 260 

TABLE 16—METABOLIC RATES FOR 
VARIOUS TASKS—Continued 

Task 
Metabolic 

rate 
(W/m2) 

Heavy labor .................................. 320–440 
Wrestling ....................................... 500 

TABLE 17—TYPICAL HEAT LOSS VALUES THROUGH CLOTHING 

Clothing material Total heat loss 
(W/m2) 

205-gm/m2 (6-oz/yd) Meta-aramid FR Woven Fabric (for example, NOMEX) .............................................................................. 747. 
205-gm/m2 (6-oz/yd) Cotton T-shirt Knit ........................................................................................................................................ 688. 
Lightest 8-cal/cm2 FR Shirt-Pants Fabric ....................................................................................................................................... 500 to 600. 
40-cal/cm2 systems ......................................................................................................................................................................... 300 to 400. 
Firefighter turnout, breathable ........................................................................................................................................................ 150 to 250. 
100-cal/cm2 arc-flash suits ............................................................................................................................................................. 150 to 250. 
Firefighter turnout, nonbreathable .................................................................................................................................................. 80 to 120. 

OSHA presumes that electric power 
work is equivalent to heavy labor, with 
a metabolic rate of 320 to 440 watts/
meter 2. As demonstrated in Table 17, 
even 8-cal/cm2 clothing does not 
interfere with heat loss significantly 
more than normal (non-flame-resistant) 
work clothing. Thus, the Agency 
concludes that employers can treat 
clothing with an arc rating of 8 cal/cm2 
or less the same as normal work 
clothing with respect to its contribution 
to heat stress and that clothing with an 
arc rating of 8 cal/cm2 or less should not 
require any significant changes to 
measures employers already are taking 
to protect electric power workers from 
heat stress generally (Tr. 503—504). 

Employers with employees who are in 
protection with arc ratings between 8 
and 25 cal/cm2 will need to start 
planning for, and implement, heat-stress 
mitigation strategies beyond the 
strategies used for employees wearing 
normal work clothing (id.). These 
employers may need to choose among 
such mitigation strategies as: Providing 
the lightest-weight arc-rated clothing for 
the estimated incident-energy level, 
ensuring that employees take extra rest 
breaks, and reducing the incident 
energy using the methods described 
previously. However, employers will 
need to take these measures only when 
the ambient temperature warrants such 
actions. 

As shown in Table 16 and Table 17, 
when the estimated energy level rises 
above 25 cal/cm2, employers likely will 
need to implement a variety of heat- 
stress reduction measures, except for 
short-duration tasks. An employee who 
is performing heavy labor has a 
metabolic rate of 320 to 440 watts/m 2 
(Table 16). Protection rated at 40 cal/

cm2 provides for a heat loss of 300 to 
400 watts/m 2 (Table 17). However, tasks 
requiring this level of protection 373 are 
normally of short duration (Tr. 202). 
Such tasks include racking circuit 
breakers (Tr. 381), replacing fuses in an 
underground installation (Ex. 0230), and 
removing or installing socket-type 
meters (id.). Dr. Capelli-Schellpfeffer 
also testified that, even when employees 
are wearing this level of protection, ‘‘at 
one to two minutes, three minutes, four 
minutes, in that ballpark, [it] is very, 
very uncommon to appreciate that there 
would be any thermal challenge 
significant enough to take . . . an 
employee to a heat stress condition’’ (Tr. 
202—203). Dow Chemical Company 
similarly commented that arc-rated 
clothing ‘‘is only needed when an 
employee is working where there is a 
substantial potential for an arc flash, 
which typically should be for very short 
periods of time’’ (Ex. 0128).374 

Mr. Wilson Yancey with Quanta 
Services maintained that ‘‘[o]n 
transmission work, employees often 
experience potential fault currents that 
would require multiple layers of FR 
clothing, plus a 40 calorie space suit 
with hood and shield, to provide the 
necessary protection’’ (Ex. 0169). In 
addition, EEI presented information 
contending that clothing rated for more 

than 100 cal/cm2 might be necessary 
when employees work on 15-kilovolt 
distribution circuits with varying fault 
current levels (Ex. 0227). However, 
OSHA concludes that neither of these 
cases represents typical exposures for 
distribution or transmission systems. As 
explained earlier, under the summary 
and explanation for paragraph (g)(2) of 
the final rule, the NFPA 70E Annex D 
calculation method EEI used to arrive at 
its 97- to 153-cal/cm2 estimates is 
extremely conservative and likely 
would produce extremely elevated 
estimates at voltages of more than 15 
kilovolts. EEI’s corresponding estimate, 
based on Table 8 in proposed Appendix 
F, was only 5 cal/cm2 (id.), which, as 
explained earlier, would not require 
employers to put employees in 
protection that would cause concerns 
about heat stress. There is no evidence 
in the record that fault currents on 
transmission circuits typically are 
higher than the fault currents listed in 
Table 7 of final Appendix E or that 
incident-energy estimates likely would 
be higher than the values in that table. 

As explained under the heading Other 
issues relating to the selection of 
protective clothing and other protective 
equipment, earlier in this section of the 
preamble, the Agency concluded that 
most exposures on overhead 
transmission and distribution systems, 
where employees perform much of the 
work covered by the final rule, are no 
higher than 12 cal/cm2. Furthermore, as 
noted by Dr. Capelli-Schellpfeffer, the 
types of tasks that require protection 
rated at more than 25 cal/cm2 are 
typically of short duration and will not 
require measures to reduce heat stress 
(Tr. 202–203). Thus, the final rule will 
not result in employers having to take 
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375 Clothing rated 15 to 20 cal/cm2 is available in 
weights of 300 gm/m2 (8.8 oz/yd2), less than typical 
jeans-weight material (370 gm/m2, or 11 oz/yd2) 
(Ex. 0363). 

376 See, for example, http://www.osha.gov/pls/
oshaweb/owadisp.show_document?p_
table=INTERPRETATIONS&p_id=24008. 

additional measures to protect workers 
from heat stress in most cases. When 
incident energy requires protection 
rated at more than 8 cal/cm2, but no 
more than 12 cal/cm2 (the highest level 
in Table 6 and Table 7 in final 
Appendix E), employers might have to 
take some additional measures to 
protect employees in elevated ambient 
temperatures from heat stress. (See, for 
example, Tr. 503–504.) Even under 
these conditions, the Agency concludes 
that these measures should not be 
extreme because the clothing weight 
should be only slightly higher than 8- 
cal/cm2 clothing,375 and because 
affected employers already institute 
measures under these conditions to 
mitigate heat-stress hazards (Tr. 197– 
198, 1129–1130). 

Heat stress is a widely recognized 
hazard, and employers covered by the 
final rule already have an obligation 
under the general duty clause of the 
OSH Act to abate these hazards.376 As 
noted earlier, the record indicates that 
employers covered by the final rule 
already are addressing heat-stress issues 
in their workplaces. Depending on the 
level of protection afforded to comply 
with final paragraph (g)(5), employers 
may have to adjust their heat-stress 
programs, but the Agency believes that 
employers will be able to provide 
compliant protection under paragraph 
(g)(5) without necessarily exposing 
employees to dangerous heat-stress 
conditions. Moreover, OSHA believes 
that EEI’s concerns about heat stress 
from arc-rated protection causing unsafe 
acts are groundless even if the 
protection could increase heat stress 
experienced by employees, because 
employers can take measures to abate 
the heat-stress hazard. 

In summary, the Agency agrees with 
IBEW’s posthearing brief on the subject 
of heat stress: 

Another issue raised during the hearing 
was the specter that wearing FR clothing 
increases the risk of heat stress for employees 
working in hot climates. While the record is 
replete with reference to heat stress, material 
about its attendant hazards, and advice about 
how to avoid it, see, e.g., Ex. [0478] (EEI Post- 
Hearing Comments; references to materials 
on OSHA’s Web site), there is absolutely no 
evidence in the record that employees 
wearing FR clothing are necessarily at greater 
risk of suffering heat stress than employees 
working in similar conditions but wearing 
regular work clothes. 

Heat stress is a function of a number of 
different factors, including not only the kind 
of clothing the employee is wearing, but the 
heat load of the particular operation in which 
the employee is involved, the level of 
exertion associated with the employee’s 
tasks, his or her physical condition and diet, 
and such environmental conditions as 
temperature and humidity. [Tr.] 198, 234[,] 
1349–51; Ex. [0363]. Dr. Capelli-Schellpfeffer 
explained that the extent to which clothing 
poses a heat stress problem is less a function 
of the FR rating than the degree to which it 
encloses the body and prevents it from 
cooling. Thus, for most FR clothing worn 
during routine operations, if the clothing is 
not ‘‘enclosing’’ and the body has the ability 
to cool naturally, its FR nature will not pose 
any more of a heat stress threat than any 
other clothing. [Tr.] 200–01, 249. Thomas 
Neal, of Neal Associates, added that although 
heavier clothing may contribute to heat 
stress, the availability of lighter weight FR 
clothing is minimizing that issue. Ex. [0363]. 
And representatives of both the utility 
industry ([Tr.] 388 (ElectriCities)) and 
electrical contractors ([Tr.] 1349, 1350, 1351) 
concurred that although they certainly have 
had experience with heat stress, they were 
unaware of any situation that would not have 
occurred if the employee had not been 
wearing FR clothing. In fact, Quanta’s Wilson 
Yancey noted that of the 6000 company 
employees who worked during last summer’s 
extreme hurricane season, there was not one 
case of heat stress that he would attribute to 
FR clothing. [Tr.] 1350. 

This is not to disregard the fact that heat 
stress is an issue for electrical transmission 
and distribution workers—whether or not 
they are wearing FR clothing. The record 
shows, however, that there are industrial 
hygiene strategies for minimizing the 
possibility that employees working in hot, 
humid conditions experience heat stress, 
which utility and contractor employers either 
do or should utilize. These strategies include 
controlling the amount of time a particular 
employee performs a particular task, rotating 
employees, permitting cooling rests, ensuring 
adequate fluid intake, and utilizing light- 
weight, layered systems of arc-rated clothing. 
[Tr.] 198–99[,] 460; Ex. [0363]. 

Where the arc hazard analysis dictates 
putting employees in such highly rated FR 
clothing that heat stress or other performance 
impediments become a real problem, the 
answer may be to employ other strategies for 
protecting the employee from the threat. For 
example, an arc hazard analysis showed 
Gallatin Steel that it needed to develop 
alternative switching procedures to minimize 
employee exposure to arc flashes. Ex. [0460]. 
NIOSH recommends establishing ‘‘flash 
protection boundaries’’ from which 
employees can maintain a sufficient distance 
from the exposure that they will not require 
protective clothing. Ex. [0130]. See also [Tr.] 
498–99 (examples from other industries that 
have employed methods to lower heat energy 
estimates). [Ex. 0505] 

Are FR and arc-rated clothing 
personal protective equipment? As 
described earlier, OSHA is requiring 
employers, in certain situations, to 

ensure that their employees (1) wear 
flame-resistant clothing and (2) wear 
protective clothing and other protective 
equipment with an arc rating greater 
than or equal to the heat energy 
estimated under paragraph (g)(2) of the 
final rule. In the preamble to the 
proposal, OSHA stated that it 
considered the protective clothing 
required by proposed paragraph (g) to be 
PPE (70 FR 34868). As the preamble 
noted, the protective clothing would 
reduce the degree of injury sustained by 
an employee when an electric arc occurs 
and, in some cases, would prevent 
injury altogether (id.). 

Many rulemaking participants 
objected to OSHA’s classification of arc- 
rated clothing as PPE. (See, for example, 
Exs. 0125, 0157, 0170, 0172, 0185, 0207, 
0209, 0504, 0506; Tr. 544–547, 1123– 
1124.) For instance, Mr. Jonathan 
Glazier with NRECA commented: 

To avoid any confusion, NRECA requests 
that OSHA reiterate its longstanding position 
that FR clothing is not PPE. That is, FR 
clothing, when it is not used as protective 
clothing, is not PPE even though it also has 
a protective value. For an example of OSHA’s 
longstanding position on FR clothing as not 
being PPE, see the statement in the July 31, 
1995 letter from John B. Miles, Jr., Director, 
Directorate of Compliance Programs, to Mr. 
Jack Callaway, Director of Environment 
Affairs, Sho-Me Power Electric Cooperative, 
that the Power Generation, Transmission, 
and Distribution standard section ‘‘1910.269 
(l)(6)(iii) is not a personal protective 
(clothing) equipment requirement.’’ [Ex. 
0233] 

The letter of interpretation referred to 
by Mr. Glazier simply states that 
existing § 1910.269(l)(6)(iii), which 
prohibits the use of clothing that could 
increase the extent of an injury in the 
event of an arc exposure, is not a 
requirement for PPE. The letter does not 
state that FR clothing itself is not PPE. 
An OSHA memorandum to the field 
describes this Agency policy more 
explicitly: 

The Apparel Standard is intended to 
provide worker protection from exposure to 
the secondary hazard of the employee’s 
clothing burning or melting and making even 
worse any injuries caused by primary 
exposure to the electric arc or flame. While 
OSHA requires, with exceptions, that 
employers provide and pay for PPE, 
paragraph 1910.269(l)(6)(iii) is silent on these 
points. Note that this Apparel Standard is not 
considered a personal protective equipment 
(PPE) standard; however, it may apply to 
personal protective equipment. [Emphasis 
added.] For example, paragraph 
1910.269(l)(6)(iii) applies to an employer 
who provides personal protective clothing 
worn by an employee, who is exposed to the 
hazards of electric arcs or flames, for 
protection against cold or rain. 

Because it is not a PPE requirement, the 
Apparel Standard does not address whether 
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377 The full text of this memorandum is available 
at http://www.osha.gov/pls/oshaweb/owadisp.show
_document?p_table=INTERPRETATIONS&p_
id=21878. 

378 This letter is available at http://www.osha.gov/ 
pls/oshaweb/owadisp.show_document?p_
table=INTERPRETATIONS&p_id=25366. 

379 This letter is available at http://www.osha.gov/ 
pls/oshaweb/owadisp.show_document?p_
table=INTERPRETATIONS&p_id=25973. 

or not an employee’s clothing must cover all 
exposed parts of the employee’s body. The 
Apparel Standard, by itself, does not prohibit 
employers from purchasing flame-retardant- 
treated short sleeve shirts or from altering 
flame-retardant-treated long sleeve shirts to 
shorten the sleeves. However, such practices 
are discouraged. Flame-retardant-treated 
clothing provides a measure of protection to 
an employee exposed to an electric arc. 

From this standpoint, flame-retardant- 
treated clothing which covers not only the 
body and legs, but also the arms provides 
better protection to the employee. 

Note: An employer would be in a citable 
posture for violation of [§ 1910.132] of the 
Subpart I Personal protective equipment 
standard when it is a generally accepted safe 
work practice of the industry to wear 
clothing which covers the arms, legs or other 
exposed surfaces of the body to protect an 
employee in a particular workplace 
application and the employee does not do so. 
[Memorandum for: Regional Administrators, 
From: James W. Stanley, dated August 10, 
1995, Subject: Guidelines for the 
Enforcement of the Apparel Standard, 29 
CFR 1910.269(l)(6), of the Electric Power 
Generation, Transmission, and Distribution 
Standard; 377 emphasis included in original] 

This memorandum makes it clear that, 
while OSHA does not treat existing 
§ 1910.269(l)(6)(iii) as a PPE 
requirement, some FR clothing may be 
PPE for purposes of other OSHA 
standards. 

Some rulemaking participants 
maintained that OSHA did not define 
PPE or argued that the Agency was 
defining PPE to include FR clothing for 
the first time in this rulemaking. (See, 
for example, Exs. 0207, 0222, 0233; Tr. 
568.) For instance, the Small Business 
Administration’s Office of Advocacy 
commented: ‘‘OSHA declares in a single 
sentence in the preamble that it now 
views protective clothing as PPE, a 
position that OSHA has previously not 
asserted’’ (Ex. 0207; footnote omitted). 
Mr. Chris Tampio with NAM argued: 

The basic Personal Protective Equipment 
(PPE) standards for general industry and 
construction are found in Sections 1910.132 
and 1926.95, respectively, and have been in 
existence for over 30 years. To the best of our 
knowledge, these provisions have not been 
interpreted to require fire-resistant or arc- 
rated clothing to address arc flash hazards. If 
OSHA already interpreted Section 1910.132 
or 1926.95 to require fire-resistant or arc- 
rated clothing to address arc flash hazards, 
there would have been no reason to propose 
the clothing requirements in the current 
rulemaking. Accordingly, should the final 
rule contain provisions requiring arc flash 
hazard assessments and FR/AR clothing, it is 
essential for OSHA to insert language into the 
final rule and the preamble to the final rule 

clarifying that the agency’s interpretations of 
Sections 1910.132 and 1926.95 remains 
unchanged—that they do not require flame- 
resistant and arc-rated clothing in connection 
with any arc flash hazards that may exist 
outside the activities covered by Section 
1910.269 and Subpart V. 

* * * * * 
OSHA’s discussion of the clothing 

requirements in the preamble to this 
rulemaking demonstrate that fire-resistant 
clothing is . . . not considered PPE under 
Section 1910.132: 

OSHA’s existing clothing requirement in 
§ 1910.269 [which incorporates the personal 
protective equipment requirements of 
Subpart I of Part 1910 by reference into 
Section 1910.269(g)(1)] does not require 
employers to protect employees from electric 
arcs through the use of flame-resistant 
clothing. It simply requires that an 
employee’s clothing do no greater harm. 
Because of the serious nature of the still 
remaining risk to power workers from 
electric arcs, the Agency believes that the 
standard should be revised to require the use 
of flame-resistant clothing, under certain 
circumstances, to protect employees from the 
most severe burns. 

Section 1910.132, ‘‘General Requirements 
[for PPE]’’, is OSHA’s general PPE standard 
which requires that PPE shall be used 
wherever necessary by reason of workplace 
hazards. Because 1910.269 already 
incorporates § 1910.132, there would be no 
reason to revise § 1910.269 (or Subpart V) to 
require the use of FR/AR clothing, or to 
perform an economic impact analysis of the 
additional burden of that requirement, if FR/ 
AR clothing was already required by 
§ 1910.132 (or § [1926].95) to address the arc 
flash hazard. 

. . . In [a] 1999 rulemaking, OSHA issued 
[a notice of proposed rulemaking] to address 
the issue of whether an employer would be 
required to pay for the PPE required by 
§ 1910.132. The scope of that preamble and 
the technical and economic feasibility 
analysis for that proposal were limited to 
head, eye, hand, face and foot protection, and 
some forms of protective clothing (other than 
arc-rated or fire-resistant clothing). There was 
no mention of its application to fire-resistant 
or arc-rated clothing for electrical workers. 
The NAM respectfully submits that, to this 
day, as the subject rulemaking acknowledges, 
OSHA has never interpreted § 1910.132 or 
1926.95 to require fire-resistant clothing or 
arc-rated clothing to address arc flash 
hazards. 

In light of this well-established 
interpretation of §§ 1910.132 and 1926.95, we 
respectfully submit it may not be materially 
changed except through notice and comment 
rulemaking that clearly announces to all 
interested parties that such an enormous 
change is under consideration. It is well- 
established that agency interpretations, even 
when reasonable constructions of its rules, 
trigger notice and comment requirements 
under the APA when the interpretation 
represents a significant change from a 
previous, definitive interpretation. See 
Alaska Professional Hunters Association, Inc. 
v. FAA, 177 F.3d 1030, 1034 (D.C. Cir. 1999). 
[Ex. 0222; footnotes omitted; emphasis 
included in original.] 

First, the Agency considers irrelevant 
the argument that, if §§ 1910.132 and 
1926.95 already cover arc-rated 
clothing, OSHA does not need separate 
requirements for such clothing in 
Subpart V and § 1910.269. The regulated 
community could construe existing 
§ 1910.269(l)(6)(iii), because it explicitly 
covers electric-arc hazards for work 
performed under § 1910.269, to preempt 
application of § 1910.132(a) to electric- 
arc hazards in electric power generation, 
transmission, and distribution work. 
Consequently, OSHA needed to revise 
§ 1910.269, as it proposed to do, to 
clarify that employees must use arc- 
rated clothing for work covered by that 
standard. 

Second, the commenters’ statements 
about current OSHA policy are wrong. 
The Agency currently considers FR 
clothing to be PPE; OSHA is not 
establishing new policy on that issue in 
this final rule. The Agency has issued, 
and the Occupational Safety and Health 
Review Commission has upheld, 
citations against employers for violating 
§ 1910.132(a) by not providing flame- 
resistant clothing to employees. (See, for 
example, Lukens Steel Co., 10 BNA 
OSHC 1115 (No. 76–1053, 1981) 
(Section 1910.132 required the use of 
‘‘protective equipment, including . . . 
flame retardant clothing’’ for employees 
exposed to burn hazards at a steel- 
producing facility).) In addition, the 
Agency has issued several letters of 
interpretation stating that, under certain 
circumstances, § 1910.132(a) or 
§ 1926.95(a) require FR clothing. (See, 
for example, letters of interpretation 
dated March 7, 2006, to Mr. Joseph P. 
Zemen 378 (FR clothing in plants 
processing flammable materials) and 
February 29, 2008, to Mr. Brian Dolin 379 
(protection against arc-flash hazards for 
work covered by 29 CFR Part 1926, 
Subpart K).) 

In the recently completed rulemaking 
on employer payment for personal 
protective equipment (72 FR 64342), 
some commenters suggested ‘‘that FR 
clothing is not PPE.’’ (72 FR 64353). 
OSHA rejected that argument, noting: 

If OSHA determines in [the Subpart V] 
rulemaking that FR clothing is required, it 
will then become subject to the PPE payment 
provisions of this rule . . . [Id.] 

Thus, it is clear that the Agency 
considers flame-resistant clothing to be 
PPE. In this regard, this rulemaking does 
not establish new policy or revise 
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380 Mr. Tampio also argued that FR clothing is not 
considered electrical protective equipment under 
§ 1910.335 (Ex. 0222). This argument is not relevant 
to this discussion. However, note that OSHA agrees 
with Mr. Tampio that FR clothing is not electrical 
protective equipment. This equipment, covered by 
§§ 1910.137 and 1926.97 in this final rule, protects 
employees from electric shock. FR clothing, 
whether arc-rated or not, does not provide 
protection against electric shock. 

In addition, Mr. Tampio argued that the hazard 
assessment and training requirements in § 1910.132 
apply only to head, eye, hand, face, and foot 
protection. OSHA also agrees with this statement, 
but again finds it irrelevant. The limitation of the 
PPE hazard assessment and training provisions, 
contained in § 1910.132(g), has no bearing or effect 
on the types of PPE covered by the general 
requirement to provide PPE in § 1910.132(a). The 
preamble to the Subpart V proposal requested 
comment on whether to extend the hazard 
assessment and training requirements of § 1910.132 
to electrical protective equipment, which is another 
form of PPE covered by § 1910.132(a) (70 FR 34893). 

381 OSHA is aware that some FR clothing, such 
as children’s FR sleepwear and certain types of FR 
clothing made specifically for protection from 
contact with molten metal, are not arc rated. 

longstanding policy, as the commenters 
suggested.380 

Consistent with past policy, OSHA 
believes that it is reasonable and 
appropriate to treat FR and arc-rated 
clothing required under final paragraph 
(g) as PPE. FR clothing required by 
paragraph (g)(4) of the final rule will 
protect against the ignition of clothing, 
and arc-rated clothing, as required by 
paragraph (g)(5) of the final rule, will 
protect against heat-related hazards 
caused by electric arcs. Dr. Mary 
Capelli-Schellpfeffer explained that 
electric arcs can ‘‘occur unintentionally 
in man-made systems’’ and represent ‘‘a 
common electrical fault condition 
which may lead to a failure in the power 
system’’ (Ex. 0373). She explained that, 
when an employee is repairing an 
electrical installation, ‘‘[i]f the 
installation remains energized, or is not 
in an electrically safe working 
condition, the risk of electric arc 
persists, and may be increased as a 
result of the post-fault status’’ (id.). As 
Dr. Capelli-Schellpfeffer noted, the 
causes of electric arcs include: transient 
overvoltage disturbances, such as 
lightning and switching surges; 
mechanical damage from foreign 
sources, such as digging or vehicles; 
shorting by tools or metal objects; 
mechanical failure of static or structural 
parts; and insulation breakdown (id.). 
Thus, electric arcs commonly result 
from the breakdown of equipment in the 
process of generating, transporting, or 
using electricity or from the process of 
repairing an electrical installation. 

Dr. Capelli-Schellpfeffer also 
described the thermal hazards posed by 
electric arcs, explaining: 

With temperatures rising in and around an 
arc, burn hazard is present from ohmic 
heating due to electrical power flow; ignition 
and combustion of nearby materials, notably 
including worn clothing and adjacent 

equipment; and sprayed or blown hot or 
melting installation elements moved by the 
mechanical forces in the electric arc event. 
Additionally, radiation is another major 
source of heat. [Ex. 0373; see, also, Tr. 178– 
188.] 

Thus, thermal hazards posed by electric 
arcs arise not only from the processes 
but are a direct result of the rapidly 
changing environment that results from 
a fault in an electrical system. 

Dr. Capelli-Schellpfeffer also 
described the injuries that can result 
from electric arcs: 

The injuries that accompany high 
temperature exposures at the body surfaces 
are commonly referred to as skin burns. 
When these injuries are distributed within 
the body we still call them skin burns, and 
the burn generally refers to a physical 
chemical change. 

As many appreciate from the experience of 
sunburn, this kind of condition is painful, 
and when the trauma is more severe, the pain 
is extraordinary, and of course the medical 
treatment is extensive. [Tr. 188] 

As noted earlier, she graphically 
depicted these injuries with a 
photograph of the victim of an electric 
arc, which she explained as follows: 

[T]he extent of the injury that can follow 
an arc exposure is readily appreciated. Eyes, 
ears, faces, skin, limbs, and organs are 
affected. Basic bodily function, including the 
ability to breathe, eat, urinate, and sleep are 
completely changed. [Tr. 186] 

Thus, thermal injuries from an electric 
arc occur when an employee’s body 
absorbs the heat from the arc. 

In light of the foregoing discussion, 
OSHA concludes that FR clothing and 
arc-rated clothing will protect against 
‘‘hazards of processes or environment’’ 
and are designed to protect against 
hazards ‘‘encountered in a manner 
capable of causing injury or impairment 
in the function of any part of the body 
through absorption, inhalation or 
physical contact.’’ Thus, OSHA is 
reiterating that FR clothing and arc- 
rated clothing are PPE as §§ 1910.132(a) 
and 1926.95(a) generally describe that 
term. 

Mr. Jonathan Glazier with NRECA 
argued that FR clothing is not protective 
(Ex. 0506; Tr. 544–545). At the hearing, 
Mr. Glazier testified: 

The FR nature of clothing offers no 
protective value. It refers merely to the 
clothing’s inability to melt or ignite and 
remain ignited. We should be aware of the 
difference between the attribute of FR and 
the attribute of protection. 

It gets confusing, because arc protective 
clothing, which sounds like it may be 
personal protective equipment, and OSHA 
says it is personal protective equipment in 
the preamble . . . 

It gets confusing, because arc protective 
clothing is first FR. That is, all arc protective 

clothing is also FR, and I am told that all FR 
clothing sold nowadays has an arc protective 
rating.[381] But still, there is a difference 
between the FR attribute and the arc 
protective attribute. [Tr. 544–545] 

OSHA disagrees with Mr. Glazier. FR 
clothing, even without an arc rating, 
protects employees against burns caused 
by radiant and convective heat as well 
as burns caused by potential ignition of 
clothing that is not flame resistant. Dr. 
Thomas Neal testified that FR clothing 
‘‘not only [does not] ignite and, 
basically, eliminate[s] the burning 
clothing on the body syndrome, but [it] 
also provide[s] a level of protection by 
blocking heat from reaching the body’’ 
(Tr. 472). Dr. Capelli-Schellpfeffer 
similarly testified that ‘‘FR clothing . . . 
is protective and designed to resist 
ignition and block heat transfer’’ (Tr. 
189). An arc-rating on FR clothing is a 
measure of how much incident energy 
can be present before the wearer will 
just barely sustain a second-degree burn 
(Ex. 0061). Clearly, arc-rated clothing 
and FR clothing (even without an arc 
rating) protect employees from being 
burned by electric arcs and are, 
therefore, protective. 

Mr. Frank White with ORC 
Worldwide expressed concern that 
OSHA would consider untreated cotton 
clothing to be PPE (Ex. 0235). He noted 
that Table 10 in proposed Appendix F 
listed untreated cotton clothing as 
‘‘protective’’ for incident energy up to 2 
cal/cm2 and that ‘‘at higher incident 
energy exposures a [T]-shirt is listed as 
the first layer of protective clothing, 
followed by other layers of FR clothing’’ 
(id.). Mr. White also interpreted Table 
11 from proposed Appendix F, which 
listed ignition thresholds for various 
weights of cotton fabrics, as indicating 
that these fabrics provide ‘‘protection 
from heat energy below the ignition 
threshold’’ (id.). 

Untreated cotton can ignite and 
continue to burn when subjected to 
incident heat energy above its ignition 
threshold (Tr. 467–469, 472). OSHA 
does not consider cotton clothing, 
which can ignite and pose a hazard 
itself, as constituting protective clothing 
with respect to electric arcs common to 
work covered by the final rule. 
Therefore, OSHA did not include Table 
10 or Table 11 from proposed Appendix 
F in final Appendix E. (See also the 
summary and explanation for the 
appendices to Subpart V, later in this 
section of the preamble.) Finally, even 
though wearing cotton clothing as one 
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382 Note that, even if cotton clothing in these 
circumstances were PPE, §§ 1910.132(h)(4)(ii) and 
1926.95(d)(4)(i) exempt ‘‘everyday clothing’’ from 
the employer-payment requirements in 
§§ 1910.132(h) and 1926.95(d). 

layer in a clothing system can 
effectively increase the arc-rating of the 
system, OSHA does not consider cotton 
clothing to be protective.382 

Some commenters maintained that 
OSHA needed to conduct a separate 
rulemaking to determine whether FR 
clothing is PPE. (See, for example, Exs. 
0170, 0183, 0202, 0207, 0222, 0229, 
0233, 0239, 0240.) For instance, Mr. 
Alan Blackmon with Blue Ridge Electric 
Cooperative commented that, if ‘‘OSHA 
institutes an arc protective clothing 
requirement, its nature as PPE or non- 
PPE should be the subject of public 
notice and comment. It is not enough for 
OSHA merely to issue a pronouncement 
in the Preamble of this rulemaking’’ (Ex. 
0183). 

The U.S. SBA’s Office of Advocacy 
suggested that ‘‘the issue of protective 
clothing as PPE [was] not . . . fully 
vetted in the rulemaking process’’ and 
recommended that ‘‘OSHA address the 
issues of protective clothing, PPE, and 
employer payment for PPE in the PPE 
rulemaking process and not finalize 
these provisions prior to that 
rulemaking’s conclusion’’ (Ex. 0207). 

As noted earlier, existing OSHA 
policy treats FR clothing (whether or not 
it is arc rated) as PPE. OSHA’s statement 
in the preamble to the proposed rule 
simply reaffirmed that position. 
Although the Agency does not believe 
notice and comment is necessary on this 
issue (see, for example, 5 U.S.C. 553(b) 
(APA notice and comment requirements 
do not apply ‘‘to interpretative rules’’)), 
affected parties had clear notice in the 
preamble to this rulemaking that the 
Agency was considering whether 
employers would have to pay for the 
arc-rated clothing required by the final 
rule (an issue discussed later in this 
section of the preamble). OSHA believes 
that the public also had clear notice that 
the Agency considered FR clothing to be 
PPE and had ample opportunity to 
challenge the Agency on that point as it 
relates to this rulemaking. 
Consequently, OSHA concludes that 
there is no need to conduct further 
rulemaking related to the issue of 
whether FR clothing is PPE. 

Who should pay for the PPE required 
by paragraph (g) of the final rule? As 
explained earlier, OSHA considers FR 
clothing and arc-rated clothing required 
by the final rule to be PPE. The 
proposed rule did not specify whether 
employers would have to provide 
protective clothing at no cost to 
employees. However, OSHA noted in 

the preamble to the proposal that it was 
considering including an employer- 
payment requirement in the final rule 
and sought comments on the issue. 

The preamble to the proposal also 
noted that OSHA had proposed 
regulatory language for the general PPE 
standards to clarify that employers 
generally are responsible for the cost of 
PPE (70 FR 34869, citing 64 FR 15402, 
Mar. 31, 1999). OSHA published the 
final rule on employer payment for PPE 
on November 15, 2007 (72 FR 64342). 
The final rule on employer payment for 
PPE requires employers to pay for the 
PPE used to comply with OSHA 
standards, with a few exceptions, 
including (1) everyday clothing, such as 
longsleeve shirts, long pants, street 
shoes, and normal work boots; and (2) 
ordinary clothing, skin creams, or other 
items, used solely for protection from 
weather, such as winter coats, jackets, 
gloves, parkas, rubber boots, hats, 
raincoats, ordinary sunglasses, and 
sunscreen. (See 29 CFR 1910.132(h); 29 
CFR 1926.95(d).) 

In the PPE-payment rulemaking, 
OSHA explained the rationale behind 
its decision to require employers 
generally to pay for PPE, as follows: 

1. The OSH Act Requires Employer Payment 
for PPE 

OSHA is requiring employers to pay for 
PPE used to comply with OSHA standards in 
order to effectuate the underlying cost 
allocation scheme in the OSH Act. The OSH 
Act requires employers to pay for the means 
necessary to create a safe and healthful work 
environment. Congress placed this obligation 
squarely on employers, believing such costs 
to be appropriate in order to protect the 
health and safety of employees. This final 
rule does no more than clarify that under the 
OSH Act employers are responsible for 
providing at no cost to their employees the 
PPE required by OSHA standards to protect 
employees from workplace injury and death. 

* * * * * 
2. The Rule Will Result in Safety Benefits 

Separate from effectuating the statutory 
cost allocation scheme, this rule will also 
help prevent injuries and illnesses. OSHA 
has carefully reviewed the rulemaking record 
and finds that requiring employers to pay for 
PPE will result in significant safety benefits. 
As such, it is a legitimate exercise of OSHA’s 
statutory authority to promulgate these 
ancillary provisions in its standards to 
reduce the risk of injury and death. 

There are three main reasons why the final 
rule will result in safety benefits: 

• When employees are required to pay for 
their own PPE, many are likely to avoid PPE 
costs and thus fail to provide themselves 
with adequate protection. OSHA also 
believes that employees will be more 
inclined to use PPE if it is provided to them 
at no cost. 

• Employer payment for PPE will clearly 
shift overall responsibility for PPE to 

employers. When employers take full 
responsibility for providing PPE to their 
employees and paying for it, they are more 
likely to make sure that the PPE is correct for 
the job, that it is in good condition, and that 
the employee is protected. 

• An employer payment rule will 
encourage employees to participate 
wholeheartedly in an employer’s safety and 
health program and employer payment for 
PPE will improve the safety culture at the 
worksite. 

* * * * * 
3. Clarity in PPE Payment Policy 

Another benefit of the final PPE payment 
rule is clarity in OSHA’s policy. While it is 
true that most employers pay for most PPE 
most of the time, the practices for providing 
PPE are quite diverse. Many employers pay 
for some items and not for others, either as 
a matter of collective bargaining or long 
standing tradition. In some cases, costs are 
shared between employees and employers. In 
other workplaces, the employer pays for 
more expensive or technologically advanced 
PPE while requiring employees to pay for 
more common items. However, in some 
workplaces exactly the opposite is true. [72 
FR 64344] 

OSHA concludes that there is no evidence 
in the Subpart V rulemaking record to 
persuade the Agency that any of these 
reasons are invalid with respect to FR and 
arc-rated clothing. As explained later, OSHA 
considered and rejected nearly all of the 
arguments against an employer-payment 
requirement for FR and arc-rated clothing in 
the PPE-payment rulemaking. As noted 
previously, OSHA specifically considered FR 
clothing in the PPE-payment rulemaking and 
concluded in the preamble to the final PPE- 
payment rule that, ‘‘[i]f OSHA determines in 
[the Subpart V] rulemaking that FR clothing 
is required, it will then become subject to the 
PPE payment provisions of this rule, unless 
the final § 1910.269 and Part 1926 Subpart V 
standards specifically exempt FR clothing 
from employer payment’’ (72 FR 64353). 
Therefore, the default position for the 
Subpart V rulemaking is that employers must 
pay for the FR and arc-rated clothing 
required by this final rule unless the Agency 
adopts provisions specifically exempting this 
clothing from the general PPE-payment rule. 
Also, for reasons described later, OSHA 
concludes that such an exemption is neither 
necessary nor appropriate for the FR or arc- 
rated clothing required under paragraph (g) 
of this final rule. The general PPE-payment 
rule, including all exceptions, applies to the 
FR and arc-rated clothing used to comply 
with this final rule. (See 72 FR 64369.) 

Several rulemaking participants supported 
requiring employers to pay for the FR 
clothing and arc-rated clothing required by 
the final rule. (See, for example, Exs. 0130, 
0164, 0197, 0211, 0230, 0505; Tr. 819–820, 
834, 897–898.) These rulemaking participants 
gave several reasons for supporting an 
employer-payment requirement: 

• Many employers already are providing 
this protective clothing (Exs. 0230, 0505; Tr. 
897–898), 

• Employers are more likely to properly 
train employees in using PPE (Ex. 0211), 
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383 For the purposes of this discussion, OSHA 
considers PPE that is ‘‘personal in nature’’ to be PPE 
fitted to an individual employee and not shared by 

• Employers are more likely to select, and 
ensure that employees wear, proper 
protective clothing (Exs. 0197, 0211, 0230), 

• Employers are more likely to properly 
maintain the protective clothing (Exs. 0130, 
0211, 0230), and 

• The OSH Act requires employers to pay 
for this type of protection (Tr. 848—849). 

Other commenters opposed an employer- 
payment requirement. (See, for example, Exs. 
0099, 0125, 0146, 0169, 0173, 0186, 0201, 
0209, 0222; Tr. 546—547.) These rulemaking 
participants presented the following reasons 
for not imposing such a requirement: 

• The difficulty and expense contractors 
would have buying protective clothing for 
employees who move from employer to 
employer (Exs. 0169, 0186), 

• Employees take better care of clothing 
when they pay at least a portion of the cost 
(Exs. 0099, 0186), 

• Employers consider protective clothing a 
‘‘tool of the trade’’ that employees must bring 
with them to the job (Ex. 0222; Tr. 295–297), 

• FR and arc-rated clothing only provides 
secondary protection (Exs. 0209, 0210), and 

• Protective clothing is personal because 
employees can wear it off the job (Exs. 0125, 
0146, 0173, 0209, 0222). 

OSHA examined several of these 
arguments in the PPE-payment rulemaking. 
For example, the Agency explained how 
employers could handle the problems 
associated with transient workforces: 

If the employer retains ownership of the 
PPE, then the employer may require the 
employee to return the PPE upon termination 
of employment. If the employee does not 
return the employer’s equipment, nothing in 
the final rule prevents the employer from 
requiring the employee to pay for it or take 
reasonable steps to retrieve the PPE, in a 
manner that does not conflict with federal, 
state or local laws concerning such actions. 
In these situations, OSHA notes that the 
employer is not allowed to charge the 
employee for wear and tear to the equipment 
that is related to the work performed or 
workplace conditions. As suggested by 
National Tank Truck Carriers, Inc., a written 
agreement, for example, between the 
employer and employee on the matter may be 
an effective method of ensuring that the 
employer’s expectations of the employee are 
clear and unambiguous . . . . Another 
acceptable alternative is a deposit system that 
provides an incentive for employees to return 
the equipment. However, the Agency 
cautions that the deposit system must not be 
administered in a fashion that circumvents 
the rule and results in an employee 
involuntarily paying for his or her PPE. 

In some situations, an employer may 
prohibit an employee from using PPE that the 
employer has paid for while working for 
another employer. . . . Conversely, an 
employer may allow an employee to use 
employer-owned PPE while working for 
another employer. . . . Since the employer 
has retained ownership of the PPE, he or she 
can stipulate where it is used. OSHA does 
not object to either of the aforementioned 
practices. [72 FR 64359] 

The same solutions apply here. OSHA 
notes that the record in this rulemaking 

describes another possible solution for 
contractors employing unionized labor. 
Mr. Jules Weaver with Western Line 
Constructors Chapter testified that 
‘‘[t]here are certain parts of the country 
in our industry, IBEW and [NECA], have 
a . . . safety fund, and the contractors 
pay into it, and they provide FR 
clothing for individuals’’ (Tr. 307). 
Thus, although providing employees 
with PPE, including FR clothing and 
arc-rated clothing, might be challenging 
for employers with transient workforces, 
the Agency believes that there are 
reasonable compliance options 
available. 

In the PPE-payment rulemaking, the 
Agency rejected an argument that 
employees take better care of PPE than 
employers, explaining: ‘‘OSHA is also 
not swayed by [the] arguments that 
employees are in a better position to 
maintain, use, and store PPE. In fact, the 
existing PPE standards place on 
employers the responsibility for 
ensuring proper fit, use, and 
maintenance of PPE’’ (72 FR 64380). 
The same rationale applies to the 
argument in this rulemaking that 
employees take better care of protective 
clothing when they pay for all, or a 
portion, of it. The OSH Act and the PPE 
standards at §§ 1910.132 and 1926.95 
make the employer, not the employee, 
responsible for the care and 
maintenance of PPE. 

In the PPE-payment rulemaking, the 
Agency decided not to exempt ‘‘tools of 
the trade,’’ stating: 

As discussed previously and noted by 
many commenters, in some trades, 
industries, and/or geographic locations, PPE 
for employees who frequently change jobs 
can take on some of the qualities of a ‘‘tool 
of the trade.’’ In other words, the PPE is an 
item that the employee traditionally keeps 
with his or her tool box. This may be because 
the PPE is used while performing some type 
of specialized work, such as welding or 
electrical work, or because it is a tradition in 
the industry, such as in home building. 
OSHA has not included an exception to the 
payment requirement for tools of the trade 
because, among other things, of the difficulty 
of defining, with adequate precision, when 
an item of PPE is or is not a tool of the trade. 
However, because the rule does not require 
employers to reimburse employees for PPE 
they already own, it recognizes that some 
employees may wish to own their tools of the 
trade and bring that equipment to the 
worksite. 

OSHA has further emphasized in the 
regulatory text that employees are under no 
obligation to provide their own PPE by 
stating that the employer shall not require an 
employee to provide or pay for his or her 
own PPE, unless the PPE is specifically 
excepted in the final rule. These provisions 
address the concern that employers not 
circumvent their obligations to pay for PPE 

by making employee ownership of the 
equipment a condition of employment or 
continuing employment or a condition for 
placement in a job. OSHA recognizes that in 
certain emergency situations, such as 
response to a natural disaster, where 
immediate action is required, it may be 
necessary for employers to hire or select 
employees already in possession of the 
appropriate PPE. As a general matter, 
however, employers must not engage in this 
practice. Taking PPE-ownership into 
consideration during hiring or selection 
circumvents the intent of the PPE standard 
and constitutes a violation of the standard. 
[72 FR 64358–64359] 

The same rationale applies here. 
OSHA also rejects the argument that, 

because FR and arc-rated clothing is 
secondary protection, the Agency 
should not require employers to pay for 
it. As noted earlier, PPE is part of a 
hierarchy of controls. OSHA standards 
typically require other forms of controls, 
such as engineering and work-practice 
controls, in preference to PPE. In many 
cases, PPE supplements engineering 
controls and forms a second line of 
defense to protect employees in the 
event that other types of controls do not 
provide complete abatement of the 
relevant hazard. For example, existing 
§§ 1910.67(c)(2)(v) and 1926.453(b)(2)(v) 
require employees working from aerial 
lifts to wear personal fall protection 
equipment because that PPE would 
protect the workers in case the 
engineering controls (that is, the 
guardrails or bucket walls on the aerial 
lift platforms or buckets) do not provide 
sufficient protection. (See, also, the 
preamble to the final rule on respiratory 
protection, 29 CFR 1910.134 and 29 CFR 
1926.103, which notes: ‘‘Respiratory 
protection is a backup method which is 
used to protect employees from toxic 
materials in the workplace in those 
situations where feasible engineering 
controls and work practices are . . . not 
in themselves sufficient to protect 
employee health . . .’’ (63 FR 1156– 
1157, Jan. 8, 1998).) Consequently, 
OSHA standards often consider PPE 
‘‘secondary’’ protection. FR and arc- 
rated clothing is not unique in this 
regard. In any event, where this final 
rule requires FR or arc-rated clothing, 
OSHA determined that it is necessary 
for employee protection (as described 
previously) and, thus, the rationale for 
requiring employers to pay for this type 
of PPE still applies. 

In the PPE-payment rulemaking, 
OSHA also considered exempting types 
of PPE that were ‘‘personal in 
nature.’’ 383 However, instead of 
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other employees and that the employee can use off 
the job. 

384 The PPE-payment rule provides additional 
exemptions for such items as nonspecialty 
prescription safety eyewear. However, the rationale 
behind those exemptions sheds no additional light 
on whether FR and arc-rated clothing should or 
should not be subject to the general employer- 
payment requirement. 

385 There are ways to provide FR and arc-rated 
clothing to employees that do not require the 
employer to maintain stocks of clothing, including 
using a clothing rental or uniform service and 
providing a clothing allowance so that employees 
can purchase their own clothing (Tr. 1134). 

exempting all such personal PPE, the 
Agency chose to evaluate various types 
of personal PPE individually. First, 
OSHA chose not to require employer 
payment for everyday clothing or 
ordinary clothing used solely for 
protection from weather. The Agency 
explained the reasoning for this 
decision as follows: 

OSHA does not believe that Congress 
intended for employers to have to pay for 
everyday clothing and ordinary clothing used 
solely for protection from the weather. While 
serving a protective function in certain 
circumstances, employees must wear such 
clothing to work regardless of the hazards 
found. OSHA is exercising its discretion 
through this rulemaking to exempt jeans, 
long sleeve shirts, winter coats, etc., from the 
employer payment requirement. As stated, 
this is consistent with OSHA’s intent in the 
proposal and is also supported by the 
rulemaking record. A number of commenters 
stated that OSHA should exempt these items 
from the employer payment requirement . . . 

Thus, OSHA is not requiring employers to 
pay for everyday clothing even though they 
may require their employees to use such 
everyday clothing items such as long pants 
or long-sleeve shirts, and even though they 
may have some protective value. Similarly, 
employees who work outdoors (e.g., 
construction work) will normally have 
weather-related gear to protect themselves 
from the elements. This gear is also exempt 
from the employer payment requirement. [72 
FR 64349] 

The PPE-payment rule also exempts 
nonspecialty safety-toe protective 
footwear, provided the employer 
permits employees to wear it off the 
jobsite.384 OSHA explained this 
exemption as follows: 

OSHA has historically taken the position 
that safety-toe protective footwear has certain 
attributes that make it unreasonable to 
require employers to pay for it in all 
circumstances . . . . Safety footwear 
selection is governed by a proper and 
comfortable fit. It cannot be easily transferred 
from one employee to the next. Unlike other 
types of safety equipment, the range of sizes 
of footwear needed to fit most employees 
would not normally be kept in stock by an 
employer and it would not be reasonable to 
expect employers to stock the array and 
variety of safety-toe footwear necessary to 
properly and comfortably fit most 
individuals. 

Furthermore, most employees wearing 
safety-toe protective footwear spend the 
majority of their time working on their feet, 
and thus such footwear is particularly 
difficult to sanitize and reissue to another 

employee. Other factors indicate as well that 
employers should not be required to pay for 
safety-toe protective footwear in all 
circumstances. Employees who work in non- 
specialty safety-toe protective footwear often 
wear it to and from work, just as employees 
who wear dress shoes or other non-safety-toe 
shoes do. In contrast, employees who wear 
specialized footwear such as boots 
incorporating metatarsal protection are likely 
to store this type of safety footwear at work, 
or carry it back and forth between work and 
home instead of wearing it. . . . OSHA does 
not believe that Congress intended for 
employers to have to pay for shoes of this 
type. 

For all of these reasons, OSHA has decided 
to continue to exempt nonspecialty safety 
shoes from the employer payment 
requirement. OSHA, however, also wants to 
make clear that this exemption applies only 
to non-specialty safety-toe shoes and boots, 
and not other types of specialty protective 
footwear. Any safety footwear that has 
additional protection or is more specialized, 
such as shoes with non-slip soles used when 
stripping floors, or steel-toe rubber boots, is 
subject to the employer payment 
requirements of this standard. Put simply, 
the exempted footwear provides the 
protection of an ordinary safety-toe shoe or 
boot, while footwear with additional safety 
attributes beyond this (e.g., shoes and boots 
with special soles) fall under the employer 
payment requirement. [72 FR 64348] 

FR and arc-rated clothing is not 
‘‘everyday clothing’’ or ‘‘ordinary 
clothing . . . used solely for protection 
from weather’’ as OSHA used those 
terms in the exemptions from the PPE- 
payment rule. This is not clothing that 
employees would purchase on their 
own to wear every day or to wear for 
protection against the weather. 
Although employees could wear it off 
the job, FR and arc-rated clothing 
command a premium above the price of 
normal clothing. OSHA estimates that a 
single set of flame-resistant apparel 
costs $191.75, on average. (See Section 
VI, Final Economic Analysis and 
Regulatory Flexibility Analysis, later in 
the preamble.) OSHA estimates that 
normal work clothing would cost half 
that amount. Winter-weather gear that is 
flame-resistant or arc-rated commands a 
greater premium. Evidence in the record 
indicates that non-FR winter wear may 
cost about $60 to $120, whereas similar 
FR winter wear could cost as much as 
$300 (Tr. 1024–1026). 

In addition, FR and arc-rated clothing 
provides more than incidental 
protection. As explained earlier, 
manufacturers design these garments 
specifically to protect against clothing 
ignition and incident heat energy. 
Consequently, OSHA determined that 
the rationale for exempting ‘‘everyday 
clothing’’ and ‘‘ordinary clothing . . . 
used solely for protection from weather’’ 
from the final PPE-payment rule does 

not apply to FR or arc-rated clothing, 
and OSHA is not interpreting these 
exemptions specified in the PPE- 
payment rule as covering the FR and 
arc-rated clothing required by final 
§ 1926.960(g). 

FR and arc-rated clothing shares some 
attributes with nonspecialty safety-toe 
protective footwear. Employers 
normally may not keep in stock the 
range of sizes of pants, shirts, and other 
clothing needed to fit most 
employees,385 and it would not be 
reasonable to expect employers to stock 
the array and variety of clothing 
necessary to properly and comfortably 
fit most individuals. In addition, 
employees who work in FR or arc-rated 
clothing may sometimes wear it to and 
from work, just like employees who 
wear ordinary clothing. 

On the other hand, FR and arc-rated 
clothing does not have some of the other 
characteristics that formed the basis of 
OSHA’s decision to exempt 
nonspecialty safety-toe protective 
footwear from PPE-payment 
requirements. FR clothing is not exempt 
from requirements for employer 
payment in other workplaces, such as 
steel plants, where an OSHA standard, 
such as § 1910.132(a), requires it. 
Furthermore, employers can sanitize 
this clothing easily for use by other 
employees. In fact, evidence in the 
record indicates that some employers 
currently use uniform-supply 
companies to provide and launder FR 
and arc-rated clothing (Ex. 0230). In 
addition, employers can purchase arc- 
rated clothing in a wide variety of 
ratings and are in a better position to 
make purchasing decisions with respect 
to arc rating than employees, which is 
not true of nonspecialty safety-toe 
protective footwear. OSHA concludes 
that FR and arc-rated clothing do not 
have all the attributes on which the 
Agency based its rationale for 
exempting nonspecialty safety-toe 
protective footwear; and, therefore, 
OSHA is not granting a similar 
exemption from the employer payment 
requirements for this clothing. 

Moreover, OSHA believes that the 
record in this rulemaking demonstrates 
that, similar to most OSHA 
requirements for PPE, employee safety 
will significantly benefit from a 
requirement that employers provide FR 
and arc-rated clothing at no cost to 
employees. Employers generally need to 
ensure that the clothing worn by 
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386 OSHA does not consider the FR and arc-rated 
clothing required by this final rule to be the type 
of everyday or ordinary clothing exempted from the 
PPE-payment rules in §§ 1910.132 and 1926.95. 

employees has an arc rating at least as 
high as the employer’s incident-energy 
estimates. Selecting the proper clothing 
sometimes will involve determining the 
rating of an entire clothing system; such 
a determination is likely beyond the 
capability of individual employees, but 
is within an employer’s capability. For 
example, Dr. Thomas Neal testified: 

[T]he only sure way [to obtain a rating for 
a layered clothing system] is to measure the 
arc rating for the system. [I]t’s not [a] 
situation where you could have an arc rating 
for three different layers that you put those 
on top of each other, just add them together. 
That doesn’t work. [Tr. 500] 

In addition, as discussed later in this 
section of the preamble, clothing 
maintenance can substantially impact 
the ability of FR and arc-rated clothing 
to protect employees. Employers are in 
a better position to make purchasing 
decisions based on clothing 
maintenance needs than employees. 

While considerations regarding 
clothing selection and maintenance 
address principally arc-rated clothing, 
the Agency believes that requiring 
employers to purchase arc-rated but not 
FR clothing would cut too fine a line 
through OSHA’s rationale. It is OSHA’s 
understanding that most FR clothing, 
especially work clothing, has an arc 
rating (Tr. 545), and the Agency believes 
that employers will use arc-rated 
clothing (which is always flame- 
resistant) to meet the requirement in 
final paragraph (g)(4) for FR clothing. In 
this regard, it seems unlikely that 
employers will purchase one set of 
clothing to meet final paragraph (g)(4) 
and a different set of clothing to meet 
final paragraph (g)(5). 

Some employers recommended that 
OSHA exempt clothing of various types, 
or having a specified minimum arc 
rating, from any requirement that 
employers pay for FR or arc-rated 
clothing. (See, for example, Exs. 0125, 
0149, 0167; Tr. 295–297.) For instance, 
Mr. Ward Andrews with Wilson 
Construction recommended that 
employees come to the job in a 
minimum level of protective clothing 
and that employers pay for any higher 
level of protection needed for a 
particular exposure (Tr. 295–297). He 
justified his recommendation as follows: 

[I]t is our belief that journeyman linemen 
should come to work with basic tools. And 
we believe a Level one FR garment would be 
a basic tool to do his everyday task. 

[O]ur position is that they should come to 
work with those basic tools. And that is the 
minimum level one protection for the average 
distributional circuit here in America. 

* * * * * 
So we agree that at level one, basic [attire] 

should be clothing, as part of their job 

requirement, to step on. And then as they 
associate a job with hazards, and a higher 
level of protection needs to be provided, then 
surely that contractor should provide those 
additional levels. 

[W]e look [at] a journeyman lineman today, 
and we realize that he brings in his climbing 
belt, his positioning belt, his skid, his line 
boots. I believe that his positioning belt falls 
under—his line belt is a positioning belt, 
which is considered personal protective 
equipment. They provide that as tool that 
they bring to the job. So once again, I think 
that’s evidence to—the same thing as a shirt, 
a very basic component that they should 
wear as journeyman lineman. 

They provide their own raingear. They 
provide their own clothing right now. Your 
rule as proposed would say the most outer 
garment should be FR resistant. I believe that 
these basic tools that they now require, they 
should still provide, and you should give 
them time to buy FR raingear and clothes. 
[Tr. 295–297] 

This argument is identical to the 
argument made for tools of the trade. In 
the PPE-payment rulemaking, OSHA 
rejected that argument for tools of the 
trade, as described earlier, and the 
Agency rejects this argument as it 
applies to FR and arc-rated clothing for 
the same reasons. 

For the foregoing reasons, OSHA 
determined that employers must 
provide FR and arc-rated clothing at no 
cost to employees, and OSHA is not 
exempting this protective clothing from 
the PPE-payment rule. The requirements 
in §§ 1910.132(h) and 1926.95(d) apply 
to FR and arc-rated clothing; and, 
therefore, OSHA is not adding PPE- 
payment provisions to § 1910.269 or 
Subpart V.386 

Some employees performing work 
covered by this final rule may already 
own FR or arc-rated clothing. The PPE- 
payment requirements in 
§§ 1910.132(h)(6) and 1926.95(d)(6) 
provide that, when an employee 
provides adequate protective equipment 
that he or she owns, the employer may 
allow the employee to use it and need 
not reimburse the employee for the 
equipment. However, those provisions 
also prohibit the employer from 
requiring an employee to provide or pay 
for his or her own PPE, unless the PPE- 
payment requirement exempts the PPE. 
Accordingly, paragraph (h)(6) of 
§ 1910.132 and paragraph (d)(6) of 
§ 1926.95 apply to the FR and arc-rated 
clothing required by this final rule. 

Maintenance of FR and arc-rated 
clothing. Some rulemaking participants 
stressed the importance of proper 
maintenance of the FR and arc-rated 

clothing required by the standard (Exs. 
0130, 0186, 0325; Tr. 830–831, 834– 
839). For example, NIOSH stated that 
‘‘[c]lothing maintenance is required for 
arc-rated FR clothing to provide 
continued protection at its rated arc 
thermal performance value’’ (Ex. 0130). 
Mr. Eric Frumin with UNITE HERE 
testified: 

Regarding the FR uniform programs in 
which the employees wash the garments 
themselves, there are number of factors that 
make it difficult or impossible for employees 
themselves to preserve the FR characteristics 
of the garments, contamination of the 
garment, inadequate training about the 
proper care of the garment, how do you 
maintain the physical integrity of it, the 
proper materials to use for repairing defects, 
proper laundering techniques, what kinds of 
cleaning agents or bleaching agents to avoid 
and so forth. 

And of course maintaining a proper 
number of garments to be available so that 
workers always have them. . . . 

A number of these problems are mentioned 
in the standard, [ASTM] 1449 and 
recommends the use of professional 
laundering services. Likewise NIOSH in its 
comments for this hearing said, ‘‘The 
emphasis that manufacturers place on proper 
laundering to maintain the FR characteristics 
of their garment suggests the need for 
professional laundering.’’ So these are 
important things for OSHA to be mindful of 
as far as possibly assur[ing] that quality of the 
FR garments is maintained even when 
employees are washing the garments 
themselves. 

Now I would like to address that question 
of maintenance of consistent high quality 
laundering of FR clothing. Employers have a 
critical role to play here and that’s 
envisioned in the ASTM standard. Likewise, 
NFPA 70E talks about the need specifically 
for careful inspection of clothing and kinds 
of interferences, contamination, damage and 
takes the position that defective clothing 
shall not be used. Very important. [Tr. 835– 
836] 

Mr. Frumin cited two examples of a 
contract uniform service that failed to 
properly maintain the FR clothing they 
serviced (Tr. 836–838). Mr. John Devlin 
with the Utility Workers Union of 
America also described examples of 
inadequate maintenance of FR clothing: 
This shirt was sent in several times and it 
continually came back with a hole that was 
never repaired even though it was requested 
twice. These pants were sent out twice with 
the repair tag for the frayed bottoms of the 
trousers to be either shortened or repaired in 
some manner. The answer that Cintas did 
was they sent back a pair of new trousers. 
The only problem there was no belt loops. 
[Tr. 821] 

Mr. Frumin urged OSHA to ‘‘require 
. . . employers to obtain with each 
delivery a certification from their 
suppliers that the correct number of 
garments has been provided, that they 
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387 See also a memorandum from Richard E. 
Fairfax, Director, Directorate of Enforcement 
Programs, and Steven Witt, Director, Directorate of 
Cooperative and State Programs, dated March 19, 
2010, detailing OSHA’s enforcement policy for 
flame-resistant clothing in oil and gas drilling, well 
servicing, and production-related operations 
http://www.osha.gov/pls/oshaweb/owadisp.show_
document?p_table=INTERPRETATIONS&p_
id=27296. 

388 NFPA 70E–2012 contains the same warning in 
Informational Note No. 1 to Section 130.7(A). 

are free of defects and contamination 
that could compromise the FR 
protection’’ (Tr. 838). 

The record indicates that there are a 
variety of methods currently in use to 
maintain FR and arc-rated clothing. 
Some employers have their employees 
launder and maintain this clothing. 
(See, for example, Tr. 305–306, 1192— 
1193.) Other employers hire laundering 
or uniform services to perform those 
functions. (See, for example, Tr. 388, 
821.) OSHA stresses that §§ 1910.132(a) 
and (b) and 1926.95(a) and (b) require 
employers to properly maintain FR and 
arc-rated clothing required by this final 
rule. These provisions make PPE 
maintenance the responsibility of 
employers, not employees. The Agency 
is declining to adopt Mr. Frumin’s 
suggestion to require employers to have 
suppliers certify that each delivery of 
FR clothing is free of defects and 
contamination because OSHA believes 
that it is the employer’s responsibility to 
ensure proper maintenance of PPE. 
There are ways of ensuring proper 
maintenance of FR and arc-rated 
clothing that do not rely on the 
certification of a supplier. For example, 
employers can inspect this clothing 
before accepting it, and they can return 
it to the supplier if they find defects or 
contaminants on the clothing. In any 
event, the responsibility for maintaining 
PPE rests squarely with the employer 
under existing OSHA standards. 

The Agency is not prohibiting home 
laundering of FR and arc-rated clothing. 
However, to comply with § 1910.132 or 
§ 1926.95, employers cannot simply 
instruct employees to follow 
manufacturers’ instructions.387 If 
employers rely on home laundering of 
the clothing, they must train their 
employees in proper laundering 
procedures and techniques, and 
employers must inspect the clothing on 
a regular basis to ensure that it is not in 
need of repair or replacement. Evidence 
in the record indicates that some 
employers already are performing these 
functions. (See, for example, Tr. 1193.) 

Protecting employees from flying 
debris from electric arcs. Two 
rulemaking participants recommended 
that OSHA require protection from 
flying debris that results from electric 
arcs (Exs. 0340, 0342, 0378; Tr. 253– 
268, 274–283). Mr. Nestor Kolcio with 

2K Consultants argued that a substantial 
number of injuries result from the flying 
debris, which he called ‘‘fragmentation’’ 
or ‘‘shrapnel,’’ released in an electric 
arc-flash incident (Ex. 0342). Using 
OSHA’s preliminary regulatory analysis 
as a baseline, he estimated that 17 
injuries from flying debris occur 
annually in work covered by the final 
rule (id.). He stated that these injuries 
result from work activities such as 
pulling fuses and end caps, working on 
dead-front transformers, installing 
lightning arresters, and operating load- 
break switches (id.). Mr. Jim Stillwagon 
with Gary Guard described injuries that 
occurred from flying debris caused by 
electric arcs, including an eye injury 
and a chest injury in which debris 
‘‘settled in the [worker’s] aort[ic] valve’’ 
(Tr. 276–280). Mr. Kolcio and Mr. 
Stillwagon recommended that OSHA 
require protection, in the form of shields 
on live-line tools, from injuries caused 
by flying debris resulting from electric 
arcs that occur when employees are 
using live-line tools (Tr. 268, 274–275). 
Mr. Kolcio also noted that the existence 
of IEEE and ASTM standards covering 
these shields, as well as various 
scientific papers, indicated the need for 
such protection (Tr. 265–267). 

OSHA agrees with Messrs. Kolcio and 
Stillwagon that electric arcs pose 
hazards in addition to the thermal 
hazards addressed by the final rule. Dr. 
Mary Capelli-Schellpfeffer testified that 
electric arcs can result in ‘‘sprayed or 
blown hot or melting installation 
elements, moved by the mechanical 
forces in the electric arc event’’ (Tr. 
187). Also, NFPA 70E–2004 warned that 
‘‘[d]ue to the explosive effect of some 
arc events, physical trauma injuries 
could occur’’ (Ex. 0134; emphasis 
added).388 OSHA expects that the 
hazard analysis required by paragraph 
(g)(1) in the final rule will identify 
nonthermal hazards, including physical 
trauma hazards posed by flying debris, 
associated with employee exposure to 
electric arcs. Although the final rule 
does not address these hazards, OSHA’s 
existing general PPE requirements, for 
example, §§ 1910.132 and 1926.95, 
require employers to address them. 
Those standards require employers to 
provide shields and barriers necessary 
to protect employees from physical 
trauma hazards. However, as noted by 
NFPA 70E, not all arc events pose 
physical trauma hazards from flying 
debris; therefore, this protection will not 
always be necessary, and the Agency 

concludes that this final rule does not 
have to address these hazards further. 

Compliance deadlines for certain 
provisions in paragraph (g). The final 
rule includes a new paragraph (g)(6) 
setting a compliance deadline of January 
1, 2015, for the requirement in 
paragraph (g)(2) that the employer make 
reasonable estimates of incident energy 
and a compliance deadline of April 1, 
2015, for: (1) the requirement in 
paragraph (g)(4)(iv) that the employer 
ensure that the outer layer of clothing 
worn by an employee is flame-resistant 
when the estimated incident heat energy 
exceeds 2.0 cal/cm2 and (2) the 
requirement in paragraph (g)(5) that the 
employer ensure that each employee 
exposed to hazards from electric arcs 
wears the necessary arc-rated 
protection. These deadlines are 
described more fully in Section XII, 
Dates, later in this preamble. 

Fuse handling, covered conductors, 
non-current-carrying metal parts, and 
opening circuits under load. The 
remaining provisions in final § 1926.960 
deal with handling fuses, covered 
(noninsulated) conductors, non-current- 
carrying metal parts, and opening and 
closing circuits under load. To protect 
employees from contacting energized 
parts, paragraph (h) of final § 1926.960 
requires employers to ensure that 
employees installing and removing 
fuses use tools or gloves rated for the 
appropriate voltage if one or both 
terminals are energized at over 300 volts 
or if exposed parts are energized at more 
than 50 volts. When an expulsion fuse 
operates on a fault or overload, the arc 
from the fault current reacts with an 
agent in the tube. This reaction 
produces hot gas that blasts the arc 
through the fuse tube vent or vents, and 
with it any loose material in its path. 
The arc blast or particles blown by the 
blast could injure employees’ eyes. 
Employers must ensure that employees 
do not install or remove such fuses 
using rubber insulating gloves alone. 
Therefore, final paragraph (h) also 
requires employees installing or 
removing expulsion-type fuses with one 
or both terminals energized at more than 
300 volts to wear eye protection, use a 
tool rated for the voltage, and be clear 
of the fuse barrel’s exhaust path. (See, 
also, the discussion of protection from 
flying debris under the summary and 
explanation for paragraph (g) of the final 
rule earlier in this section of the 
preamble.) OSHA adopted this 
paragraph, which has no counterpart in 
existing Subpart V, from existing 
§ 1910.269(l)(7). 

Proposed paragraph (h) provided that 
employees use eye protection only 
during expulsion fuse installation. Mr. 

VerDate Mar<15>2010 23:17 Apr 10, 2014 Jkt 232001 PO 00000 Frm 00187 Fmt 4701 Sfmt 4700 E:\FR\FM\11APR2.SGM 11APR2m
st

oc
ks

til
l o

n 
D

S
K

4V
P

T
V

N
1P

R
O

D
 w

ith
 R

U
LE

S
2

http://www.osha.gov/pls/oshaweb/owadisp.show_document?p_table=INTERPRETATIONS&p_id=27296
http://www.osha.gov/pls/oshaweb/owadisp.show_document?p_table=INTERPRETATIONS&p_id=27296
http://www.osha.gov/pls/oshaweb/owadisp.show_document?p_table=INTERPRETATIONS&p_id=27296


20502 Federal Register / Vol. 79, No. 70 / Friday, April 11, 2014 / Rules and Regulations 

389 The 2012 NESC contains the same 
requirement in Rule 443E. 

Nestor Kolcio presented data indicating 
that employees sustained injuries 
associated with electric arcs when the 
employees were removing, as well as 
installing, fuses or end caps (Ex. 0342). 
As noted earlier, Mr. Kolcio 
recommended that the standard require 
employees to be protected from flying 
debris associated with electric arcs. 

Based on Mr. Kolcio’s data, OSHA 
concludes that protection from the 
material expelled from expulsion-type 
fuses is necessary for employees 
removing, as well as installing, them. 
Therefore, final paragraph (h) requires 
the same protection for employees 
removing expulsion-type fuses as for 
employees installing such fuses. 

The Virginia, Maryland and Delaware 
Association of Electric Cooperatives 
recommended that this paragraph 
include the term ‘‘live-line tool’’ to 
make it clear that the provision was not 
requiring a special tool designed 
specifically for handling fuses (Ex. 
0175). 

A live-line tool is one type of 
insulated tool. Paragraph (h) of the final 
rule permits fuse handling with any 
type of insulated tool, including a live- 
line tool. This provision was clear in the 
proposed rule. Therefore, OSHA is not 
adopting the recommendation from the 
Virginia, Maryland and Delaware 
Association of Electric Cooperatives. 

Final paragraph (i) explains that the 
requirements of § 1926.960 that pertain 
to the hazards of exposed live parts also 
apply when employees perform work in 
proximity to covered (noninsulated) 
conductors. That is, the final standard 
treats covered conductors as 
uninsulated. (See the definition of 
‘‘covered conductor’’ in final 
§ 1926.968.) The covering on this type of 
wire protects the conductor from the 
weather, but does not provide adequate 
insulating value. OSHA took this 
provision, which has no counterpart in 
existing Subpart V, from existing 
§ 1910.269(l)(8). The Agency received 
no comments on this provision and is 
adopting it with only editorial changes 
from the proposal. 

Final paragraph (j) requires that non- 
current-carrying metal parts of 
equipment or devices be treated as 
energized at the highest voltage to 
which those parts are exposed unless 
the employer inspects the installation 
and determines that the parts are 
grounded. Grounding these parts, 
whether by permanent grounds or by 
the installation of temporary grounds, 
provides protection against ground 
faults and minimizes the possibility that 
non-current-carrying metal parts of 
equipment and devices will become 
energized. OSHA based this 

requirement, which has no counterpart 
in existing Subpart V, on existing 
§ 1910.269(l)(9). OSHA received no 
comments on this provision and is 
adopting it in the final rule without 
substantive change from the proposal. 

Paragraph (k) in the proposed rule 
provided that employers ensure the use 
of devices designed to interrupt the 
current involved to open circuits under 
load conditions. This proposed 
requirement had no counterpart in 
existing Subpart V; OSHA adopted it 
from existing § 1910.269(l)(10). 

The Ameren Corporation requested 
that OSHA clarify that this provision 
only applies to switches and breakers 
(Ex. 0209). Ameren believed that this 
interpretation was consistent with the 
1994 rulemaking record for existing 
§ 1910.269(l)(10) (id.). In that 
rulemaking, OSHA explained the 
rationale for this provision as follows: 

The National Electrical Manufacturers 
Association (NEMA) urged OSHA to add a 
requirement for opening circuits under load 
only with devices intended to interrupt 
current (Ex. 3–81). Edison Electric Institute 
recommended adoption of a similar 
requirement (Ex. 28). The Agency agrees with 
EEI and NEMA that it is hazardous to open 
a circuit with a device that is not designed 
to interrupt current if that circuit is carrying 
current. Non-load-break switches used to 
open a circuit while it is carrying load 
current could fail catastrophically, severely 
injuring or killing any nearby employee. 
Therefore, OSHA has adopted a requirement 
that devices used to open circuits under load 
conditions be designed to interrupt the 
current involved . . . . [59 FR 4390] 

The Agency disagrees with Ameren 
that this provision applies only to 
switches and circuit breakers. The 
preamble to the 1994 rulemaking 
mentioned non-load-break switches as 
an example of a type of device that 
could fail catastrophically. However, the 
rationale and the rule apply similarly to 
any device that is not capable of 
interrupting load current. In addition, a 
similar provision in the 2002 NESC, 
quoted in the next paragraph, applies to 
‘‘switches, circuit breakers, or other 
devices.’’ The OSHA provision applies 
to other devices in addition to switches 
and circuit breakers. Therefore, OSHA is 
not adopting the change requested by 
Ameren. 

IBEW recommended that OSHA 
expand proposed paragraph (k) to cover 
devices used to pick up load or close 
circuits (Ex. 0230). Rule 443E of the 
2002 NESC 389 supports IBEW’s 
position; the NESC provision addresses 

the opening and closing of circuits 
under load as follows: 

When equipment or lines are to be 
disconnected from any source of electric 
energy for the protection of employees, the 
switches, circuit breakers, or other devices 
designated and designed for operation under 
the load involved at sectionalizing points 
shall be opened or disconnected first. When 
re-energizing, the procedure shall be 
reversed. [Ex. 0077] 

OSHA recognizes that closing a 
circuit onto a load poses the same 
hazards as opening a circuit under load. 
In either case, heavy current can cause 
a device to fail if the design of that 
device is not such that it can safely 
interrupt or pick up load current. 
Therefore, OSHA is adopting IBEW’s 
recommendation by adding a new 
paragraph (k)(2), that reads as follows: 
‘‘The employer shall ensure that devices 
used by employees to close circuits 
under load conditions are designed to 
safely carry the current involved.’’ 
OSHA is adopting proposed paragraph 
(k) without substantive change as 
paragraph (k)(1) in the final rule. 

12. Section 1926.961, Deenergizing 
Lines and Equipment for Employee 
Protection 

Section 1926.961 of the final rule 
addresses the deenergizing of electric 
transmission and distribution lines and 
equipment for the protection of 
employees. Transmission and 
distribution systems are different from 
other energy systems found in general 
industry or in the electric utility 
industry. The hazardous energy control 
methods for these systems are 
necessarily different from the methods 
covered under the general industry 
standard on the control of hazardous 
energy sources (§ 1910.147). As 
explained in the preamble to the 1994 
final rule on existing § 1910.269, electric 
utilities install transmission and 
distribution lines and equipment 
outdoors; consequently, these lines and 
equipment are subject to reenergization 
by means other than normal energy 
sources (59 FR 4390). For example, 
lightning can strike a line and energize 
a deenergized conductor, or unknown 
cogeneration sources not under the 
control of the employer can energize a 
line. Additionally, some deenergized 
transmission and distribution lines are 
subject to reenergization by induced 
voltage from nearby energized 
conductors or by contact with other 
energized sources of electrical energy. 
Another difference is that energy control 
devices often are remote from the 
worksite and are frequently under the 
centralized control of a system operator. 
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390 For example, section 215 of the Federal Power 
Act, 16 U.S.C. 824o, requires a Federal Energy 
Regulatory Commission-certified Electric Reliability 
Organization to develop mandatory and enforceable 
reliability standards, which are subject to review 
and approval by the Commission. Electric utilities 
ultimately must meet those reliability standards. 
(See also 18 CFR Part 40; Ex. 0545.1.) 

391 If there are multiple circuits involved with 
some lines or equipment under the control of a 
system operator and the others not under system- 
operator control, the lines or equipment that are 
under the control of a system operator fall under 
paragraph (b)(1), and the ones that are not under 
such control fall under paragraph (b)(2). 

392 The proposed rule was similar, except that it 
exempted an additional provision, proposed 
paragraph (c)(11), which addressed the removal of 
tags. In the final rule, the corresponding provision, 
in paragraph (c)(12), clarifies that ‘‘[n]o one may 
remove tags without the release of the associated 
clearance as specified under paragraphs (c)(10) and 
(c)(11) of this section.’’ Even though final paragraph 
(b)(3) does not require tags, when that paragraph 
applies, final paragraph (c)(12) should not be 
exempted. It is important that members of a crew 
not remove tags that are placed for the protection 
of other crews. 

For these reasons, OSHA is adopting 
requirements for the control of 
hazardous energy sources related to 
transmission and distribution systems. 
This is the same approach used in 
existing § 1910.269. In this regard, 
OSHA developed the requirements 
proposed in § 1926.961 from existing 
§ 1910.269(m). Existing Subpart V also 
contains procedures for deenergizing 
transmission and distribution 
installations. OSHA discusses the 
differences between existing 
§ 1926.950(b)(2) and (d) and final 
§ 1926.961 later in this preamble. 

OSHA is promulgating paragraph (a) 
of the final rule without change from the 
proposal. Final paragraph (a) describes 
the application of § 1926.961 and 
explains that conductors and equipment 
that have not been deenergized under 
the procedures specified by § 1926.961 
have to be treated as energized. 

Ms. Susan O’Connor with Siemens 
Power Generation recommended that 
OSHA require that live parts be 
deenergized ‘‘unless the employer can 
demonstrate that deenergizing 
introduces additional or increased 
hazards or is infeasible due to 
equipment design or operational 
limitations’’ (Ex. 0163). 

It is true that other OSHA standards 
that protect employees from hazardous 
energy (such as the general industry 
lockout-tagout standard at § 1910.147 
and the electrical lockout and tagging 
requirements at § 1910.333(a)(1) and 
(b)(2)) generally require employers to 
deenergize energy sources. OSHA 
nevertheless rejects Ms. O’Connor’s 
recommendation because there is 
insufficient information in the record to 
determine whether the recommendation 
is economically or technologically 
feasible. First, Ms. O’Conner did not 
include information in her comment on 
whether deenergizing transmission and 
distribution lines and equipment would 
be economically and technologically 
feasible. Second, Federal and local 
government agencies regulate the 
reliability of electric power systems, 
thereby limiting electric utilities’ ability 
to deenergize transmission and 
distribution circuits.390 Finally, the 
record in this rulemaking demonstrates 
that: (1) Electric utilities and their 
contractors routinely work on energized 
lines and equipment and (2) 
deenergizing transmission and 

distribution circuits can involve 
significant cost and practicability issues. 
(See, for example, Exs. 0573.1, 0575.1.) 
For instance, EEI stated that ‘‘[p]lanning 
and scheduling for an outage [on a 
transmission circuit] can require as little 
as 1 month and 3 day notification to as 
long as 6 months and 3 days depending 
on the outage length’’ (Ex. 0575.1). 

Some systems are under the direction 
of a central system operator who 
controls all switching operations. Other 
systems (mostly distribution 
installations) are not under any 
centralized control. Electric utilities 
energize and deenergize these systems 
in the field without the direct 
intervention of a system operator. 
Paragraph (b)(1) of the final rule states 
that employers must designate one 
employee in the crew as being in charge 
of the clearance and must comply with 
all of the requirements of paragraph (c) 
if a system operator is in charge of the 
lines and equipment and of their means 
of disconnection. (Paragraph (c), which 
OSHA discusses in detail later, sets 
procedures that employers must follow 
when deenergizing lines and 
equipment.) OSHA is adopting final 
paragraph (b)(1) as proposed with one 
clarification. This provision in the final 
rule makes clear that the employer must 
designate the employee in charge of the 
clearance. Final paragraph (c)(1) 
requires the ‘‘designated’’ employee in 
charge to request the clearance, and 
final paragraph (b)(2) (described in the 
next paragraph in this preamble) 
requires the employer to designate the 
employee in charge when there is no 
system operator. OSHA included an 
explicit requirement in final paragraph 
(b)(1) that the employer designate the 
employee in charge when there is a 
system operator to clarify that 
designating the employee in charge is 
the employer’s responsibility whether or 
not there is a system operator. 

Final paragraph (b)(2), which is also 
being adopted without substantive 
change from the proposal, sets 
requirements for crews working on lines 
or equipment that are not under the 
control of a system operator.391 When 
final paragraph (b)(2) applies, the 
employer must designate one employee 
on the crew to be in charge of the 
clearance. In this case, final paragraph 
(b)(2) provides that, except as provided 
in final paragraph (b)(3), all of the 
requirements in final paragraph (c) 

apply and provides that the employee in 
charge of the clearance perform the 
functions that the system operator 
would otherwise perform. 

Final paragraph (b)(3) exempts a 
portion of the requirements of final 
paragraph (c) from applying to work 
performed by a single crew of 
employees if the means of 
disconnection of the lines and 
equipment are accessible and visible to, 
and under the sole control of, the 
employee in charge of the clearance. 
The provisions of final paragraph (c) 
that do not apply are those relating to: 
(1) Requesting the system operator to 
deenergize the lines and equipment 
(final paragraph (c)(1)), (2) automatic 
and remote control of the lines (final 
paragraph (c)(3)), and (3) the wording on 
tags (final paragraph (c)(5)). Final 
paragraph (b)(3) also provides that 
employers need not use the tags 
required by the remaining provisions of 
final paragraph (c).392 It is not necessary 
to request the system operator to 
deenergize the lines or equipment 
because he or she would not be in 
control of the disconnecting means for 
the lines or equipment. When paragraph 
(b)(3) applies, employers do not need 
tags for the protection of the crew 
because only one person would be in 
charge of the clearance for the crew, and 
the means of disconnection for the lines 
or equipment would be accessible and 
visible to, and under the control of, that 
person. Finally, OSHA exempted the 
provision addressing remote and 
automatic switching of lines and 
equipment because, again, the means of 
disconnection must be accessible and 
visible to, and under the sole control of, 
the employee in charge of the clearance. 

Final paragraph (b)(4) addresses work 
situations in which a group of 
employees consists of several ‘‘crews’’ 
of employees working on the same lines 
or equipment. Final paragraph (b)(4)(i) 
provides that employers may treat these 
crews as a single crew when they are 
under the direction of a single employee 
in charge of the clearance for all of the 
crews and they are working in a 
coordinated manner to accomplish a 
task on the same lines or equipment. In 
such cases, the employer must ensure 
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393 OSHA notes that this interpretation of the 
word ‘‘crew’’ applies only to § 1926.961(b)(3). The 
interpretation does not apply to other provisions in 
the final rule addressing the work of two or more 
crews. 

that employees coordinate all operations 
that could energize or deenergize a 
circuit through a single employee in 
charge, as required in final paragraphs 
(b) and (c). OSHA notes that, if 
paragraph (b)(4)(i) does not apply, 
employers must treat the crews as 
independent crews (see the discussion 
of final paragraph (b)(4)(ii) in the 
following paragraph), and each 
independent crew must have an 
employee in charge, as required by final 
paragraphs (b) and (c).393 

Final paragraph (b)(4)(ii) provides for 
the situation in which more than one 
independent crew is working on the 
same line or equipment. Under the final 
rule, in such circumstances: (1) Each 
crew must follow separately the steps 
outlined in final paragraph (c); and, (2) 
if there is no system operator in charge 
of the lines or equipment, each crew 
must have separate tags and coordinate 
deenergizing and reenergizing the lines 
and equipment with the other crews. 
The purpose of the provision is to 
ensure that a group of workers does not 
make faulty assumptions about what 
steps another group took or will take to 
deenergize and reenergize lines or 
equipment. 

OSHA adopted the provisions in final 
paragraph (b)(4)(ii), which require each 
independent crew to comply 
independently with paragraph (c) and 
each crew to coordinate deenergizing 
and reenergizing the lines or equipment 
with the other crews if there is no 
system operator in charge of the lines or 
equipment, from proposed paragraph 
(b)(3)(ii). Final paragraph (b)(4)(i), and 
the provision in final paragraph (b)(4)(ii) 
requiring a separate tag for each crew if 
there is no system operator in charge of 
the lines or equipment, are new 
provisions that were not in the proposal. 
OSHA is adopting the new provisions 
after examining comments on whether 
the standard should require each crew 
to have a separate tag. 

Several commenters argued that 
separate tags for each crew are 
unnecessary (Exs. 0126, 0175, 0177, 
0201, 0209, 0220, 0227). These 
commenters maintained that crews 
working on the same circuits typically 
coordinate their activities and work 
under a single person with authority 
over the clearance. For example, Duke 
Energy stated: 

Multiple crew tagging could create 
confusion and will result in insufficient 
coordination between the crews. If one 

person is in charge of multiple crews in a 
work group, one tag is sufficient for that 
group of crews. If each crew has a person 
placing tags, the probability of error 
increases. If a single tag is applied, then the 
employee in charge will be responsible to 
verify that it is placed correctly. Considering 
multiple crews working in a coordinated 
manner as one crew for the purpose of 
tagging ensures that the employee in charge 
will maintain control over the entire 
situation. Multiple tagging complicates 
coordination of the work effort. [Ex. 0201] 

Other commenters stated that when 
multiple crews work independently, 
without a single employee responsible 
for the clearance, they should use 
separate tags for each crew (Exs. 0186, 
0210, 0212, 0219, 0225, 0230). For 
example, Mr. Anthony Ahern with the 
Ohio Rural Electric Cooperatives 
commented: 

Every independent crew working on a line 
that is protected by the same disconnect 
device should have their own tag in place. 
This is particularly important in storm or 
emergency restoration work. It is simply too 
easy to lose track of crews, even with a 
system [operator]. If each crew tags the 
disconnect, then it simply is not allowed to 
be operated until all crews remove their tags. 
This is the only real way to ensure that 
everyone is accounted for and in the clear. 
There could be a procedure where a crew 
could grant someone else permission to 
remove their tag if they were a long distance 
away and it would require an extended 
amount of time for them to go back to the 
disconnect location. But because they did 
have a tag at the disconnect they were still 
contacted and accounted for. This should 
also be a requirement for line-clearance tree- 
crews. Quite often they are working on 
clearing a section of line and other line crews 
don’t know they are there. [Ex. 0186] 

Southern Company commented: 
We agree that when two independent 

crews are working under a system operator 
that each crew should have their own 
clearance but a single tag issued by the 
system operator is sufficient. . . . There may 
be situations where the ‘‘independent’’ crews 
do not want to coordinate their activities. 
The standard should require in those 
situations that each independent crew have 
their own tag on the lines or equipment. [Ex. 
0212] 

After considering these comments, 
OSHA concludes that employers may 
treat crews working in a coordinated 
manner under a single employee 
holding the clearance as a single crew. 
Such crews act as a single crew, and the 
Agency believes that requiring separate 
tags would not increase worker safety. 
OSHA drafted final paragraph (b)(4)(i) 
accordingly. 

In the 1994 § 1910.269 rulemaking, 
the Agency explained its decision 
regarding the issue of whether 
employers must use separate tags for 
independent crews as follows: 

Three commenters stated that some 
utilities use one tag for all crews involved, 
maintaining a log to identify each crew 
separately . . . . They recommended that the 
standard allow this practice to continue. 

Paragraph (m)(3) of final 1910.269 does not 
require a separate tag for each crew (nor did 
paragraph (m)(3) in the proposal); it does 
require, however, separate clearances for 
each crew. There must be one employee in 
charge of the clearance for each crew, and the 
clearance for a crew is held by this employee. 
In complying with paragraph (m)(3)(viii), the 
employer must ensure that no tag is removed 
unless its associated clearances are released 
(paragraph (m)(3)(xii)) and that no action is 
taken at a given point of disconnection until 
all protective grounds have been removed, 
until all crews have released their clearances, 
until all employees are clear of the lines or 
equipment, and until all tags have been 
removed at that point of disconnection 
(paragraph (m)(3)(xiii)). [59 FR 4393] 

If a system operator controls 
clearances, employers may use a log or 
other system to identify each crew 
working under a single tag (269-Exs. 3– 
20, 3–27, 3–112). When each crew 
releases its clearance to the system 
operator, that signals to the system 
operator that each employee in the crew 
received notification that release of the 
clearance is pending, that all employees 
in the crew are in the clear, and that all 
protective grounds for the crew have 
been removed. (See final paragraph 
(c)(10).) The system operator cannot 
take action to restore power without the 
release of all clearances on a line or 
equipment. (See final paragraphs (c)(12) 
and (c)(13).) 

However, without a system operator, 
each independent crew would have no 
way of knowing the exposure status of 
other crews without separate tags. When 
the crews are truly independent and 
there is no system operator, there would 
be no way to determine that all crew 
members are clear of energized parts or 
that all the crew’s protective grounds 
have been removed unless each crew 
uses a separate tag. Consequently, 
OSHA decided to adopt a requirement 
in final paragraph (b)(4)(ii) that, 
whenever there is no system operator, 
each crew must (1) have separate tags 
(this is a new provision not in the 
proposal) and (2) coordinate 
deenergizing and reenergizing the lines 
or equipment with other crews (OSHA 
adopted this provision from proposed 
paragraph (b)(3)(ii)). Final paragraph 
(b)(4)(ii) also carries forward the 
requirement from proposed paragraph 
(b)(3)(ii) that independent crews 
independently comply with § 1926.961 
whether or not there is a system 
operator. 

It is apparent that commenters did not 
completely understand the discussion of 
how the proposal treated separate 
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394 Existing § 1926.950(d) also recognizes 
deenergizing procedures that are not generally 
applicable. These alternative procedures, which 
apply when ‘‘[w]hen a crew working on a line or 
equipment can clearly see that the means of 
disconnecting from electric energy are visibly open 
or visibly locked-out,’’ require: (1) Guards or 
barriers to be installed to protect against contact 
with adjacent lines (existing paragraph (d)(2)(i)), 
and (2) the designated employee in charge, upon 
completion of work, to determine that all 
employees in the crew are clear and that protective 
grounds installed by the crew have been removed, 
and to report to the designated authority that all 
tags protecting the crew may be removed (existing 
paragraph (d)(2)(ii)). Unlike final § 1926.961, 
existing § 1926.950(d)(2) specifies no procedures for 
deenergizing, testing, or grounding lines and 
equipment. OSHA concluded in the 1994 
§ 1910.269 rulemaking that requirements for 
deenergizing, testing, and grounding are necessary 
for employee protection (59 FR 4390–4391). 
Therefore, OSHA concludes that the existing 
alternative procedures are inadequate to ensure 
worker safety. 

395 Note that this provision, unlike paragraph 
(c)(2), requires employers to render disconnecting 
means inoperable regardless of whether the design 
of the disconnecting means permits this capability. 
When the design of the disconnecting means does 
not permit this capability, employers then must 
install some additional means, such as a lockable 
cover, to render the disconnecting means 
inoperable when required under paragraph (b)(5). 

396 If there is no system operator in charge of the 
lines or equipment or their means of disconnection, 
the employer must ensure, pursuant to final 
paragraph (b)(2), that the designated employee 
performs the functions that the system operator 
would otherwise perform. This means, with respect 
to final paragraph (c)(1), that the employer must 
ensure that the designated employee takes 
appropriate action to deenergize the particular 
section of line or equipment. 

397 Although the language in paragraph (c) does 
not state explicitly that the employee in charge 
must be at the worksite, the employee in charge is 
responsible, under paragraph (c)(10), for (1) 
notifying each employee under his or her direction 
of the pending release of the clearance, (2) ensuring 
that all employees on the crew are clear of the lines 
and equipment, (3) ensuring the removal of all 
protective grounds installed by the crew, (4) 
reporting this information to the system operator, 
and (5) releasing the clearance. Only an employee 
at the worksite can perform these functions. 

crews. Even though the preamble to the 
proposal indicated that OSHA would 
treat separate crews coordinating their 
activities and operating under a single 
employee in charge of the clearance as 
a single crew (70 FR 34871), several 
commenters appeared to believe that the 
Agency was considering separate tags 
for each crew in such circumstances. 
(See, for example, Exs. 0175, 0201.) 
Therefore, the final rule provides 
separate requirements for (1) single 
crews working with the means of 
disconnection under the sole control of 
the employee in charge of the clearance 
(final paragraph (b)(3)), (2) multiple 
crews coordinating their activities with 
a single employee in charge of the 
clearance for all of the crews (final 
paragraph (b)(4)(i)), and (3) multiple 
crews operating independently (final 
paragraph (b)(4)(ii)). This approach 
should clarify the application of the 
final rule to multiple crews. 

OSHA is adding new titles to final 
paragraphs (b)(3) and (b)(4) to clarify 
their content. The title of final 
paragraph (b)(3) is ‘‘Single crews 
working with the means of 
disconnection under the control of the 
employee in charge of the clearance.’’ 
Although this provision applies to a 
single crew, OSHA limited its 
application to circumstances in which 
the means of disconnection is accessible 
and visible to, and under the sole 
control of, the employee in charge of the 
clearance. The revised title makes this 
limitation clear. Thus, this paragraph 
applies to a special subset of instances 
in which employees are working as a 
single crew; it is not generally 
applicable.394 

However, final paragraph (b)(4), 
pertaining to multiple crews, applies 
unconditionally, whenever more than 
one crew is working on the same lines 
or equipment. OSHA believes that the 

purpose of this paragraph will be clearer 
under its own title, ‘‘Multiple crews.’’ 
With these new titles, the final rule 
clearly states the purposes of the 
paragraphs and closely follows the 
procedures described in the rulemaking 
record. 

Paragraph (b)(5) of the final rule 
requires the employer to render 
inoperable any disconnecting means 
that are accessible to individuals not 
under the employer’s control.395 For 
example, the employer must render 
inoperable a switch handle mounted at 
the bottom of a utility pole that is not 
on the employer’s premises to ensure 
that the overhead line remains 
deenergized. This requirement prevents 
a member of the general public or an 
employee who is not under the 
employer’s control (such as an 
employee of a contractor) from closing 
the switch and energizing the line. 
OSHA adopted this requirement, which 
has no counterpart in existing Subpart 
V, from existing § 1910.269(m)(2)(iv). 
OSHA received no comments on this 
provision, which was proposed as 
paragraph (b)(4), and is adopting it 
substantially as proposed. 

Paragraph (c) of the final rule sets 
forth the exact procedure for 
deenergizing transmission and 
distribution lines and equipment. 
Employers must follow the procedure in 
the order specified in paragraph (c), as 
provided in paragraphs (b)(1) and (b)(2). 
Except as noted, the rules are consistent 
with existing § 1926.950(d)(1), although 
OSHA took the language from existing 
§ 1910.269(m)(3). 

Paragraph (c)(1) of the final rule 
requires an employee to request the 
system operator to deenergize a 
particular section of line or 
equipment.396 So that control is vested 
in one authority, a single designated 
employee is assigned this task. The 
employer must assign this task to a 
single designated employee to ensure 
that only one employee is in charge of, 
and responsible for, the clearance for 

work. OSHA adopted this provision, 
which has no counterpart in existing 
Subpart V, from existing 
§ 1910.269(m)(3)(i). The designated 
employee who requests the clearance 
need not be in charge of other parts of 
the work; in the final rule, this 
designated employee is in charge of the 
clearance. He or she is responsible for 
requesting the clearance, for informing 
the system operator of changes in the 
clearance (such as transfer of 
responsibility), and for ensuring that, 
before the clearance is released, it is safe 
to reenergize the circuit. OSHA received 
no comments on this provision and is 
adopting it substantially as proposed. 

When an employee requests a 
clearance in advance, the employees 
who will be performing the actual work 
would not necessarily have notice of 
this request and would not be in 
position to answer questions about the 
clearance. Therefore, if someone other 
than an employee at the worksite 
requests a clearance and if that 
clearance is in place before the 
employee arrives at the site, then that 
employee will need to transfer the 
clearance, pursuant to final paragraph 
(c)(9), to an on-site employee 
responsible for the work (such as an 
employee on the crew or a supervisor 
for the crew).397 This transfer must 
occur before the work begins so that the 
system operator can inform the on-site 
employees of any alterations in the 
clearance. The Agency believes that the 
employee holding the clearance must, 
after the system operator deenergizes 
the lines and equipment, serve as the 
point of contact in case alterations in 
the clearance, such as restrictions in the 
length or extent of the outage, are 
necessary. 

Paragraph (c)(2) of the final rule 
requires the employer to open all 
disconnecting means, such as switches, 
disconnectors, jumpers, and taps, 
through which electrical energy could 
flow to the section of line or equipment. 
This provision also requires the 
employer to render the disconnecting 
means inoperable if the design of the 
device permits. For example, the 
employer could detach the removable 
handle of a switch. The final rule also 
requires that the disconnecting means 
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be tagged to indicate that employees are 
at work. 

This paragraph ensures the 
disconnection of lines and equipment 
from their sources of supply and 
protects employees against the 
accidental reclosing of the switches. 
This rule requires the disconnection of 
known sources of electric energy only. 
Employers control hazards related to the 
presence of unexpected energy sources 
by testing for voltage and grounding the 
circuit, as required by paragraphs (c)(6) 
and (c)(7), respectively (see the 
discussion of these provisions later in 
this section of the preamble). 

OSHA adopted paragraph (c)(2) of the 
final rule from existing 
§ 1910.269(m)(3)(ii). Existing Subpart V 
has comparable requirements in 
§ 1926.950(d)(1)(i), (d)(1)(ii)(a), and 
(d)(1)(ii)(b). The existing provisions 
require: (1) The employer to identify 
and isolate the line or equipment from 
sources of energy (paragraph (d)(1)(i)), 
and (2) each designated employee in 
charge to notify and assure the 
employees on the crew that all 
disconnecting means have been opened 
and tagged (paragraphs (d)(1)(ii)(a) and 
(d)(1)(ii)(b)). OSHA believes that the 
language in the final rule accurately 
reflects the steps taken by employers to 
deenergize lines and equipment. OSHA 
received no comments on this provision 
and is adopting it substantially as 
proposed. 

Paragraph (c)(3) of the final rule 
requires the tagging of automatically 
and remotely controlled switches. 
Employers also must render inoperable 
an automatically or remotely controlled 
switch if the design of the switch allows 
for it to be made inoperable. This 
provision, which OSHA adopted from 
existing § 1910.269(m)(3)(iii), protects 
employees from injuries resulting from 
the automatic operation of such 
switches. Existing Subpart V contains 
an equivalent requirement in 
§§ 1926.950(d)(1)(ii)(b) and (d)(1)(ii)(c). 
OSHA received no comments on this 
provision and is adopting it 
substantially as proposed. 

The final rule contains a new 
exemption from the tagging 
requirements of final paragraphs (c)(2) 
and (c)(3) that was not in the proposal. 
OSHA included this exemption in the 
final rule as paragraph (c)(4). 

Consolidated Edison Company of 
New York and EEI noted that the 
compliance directive for existing 
§ 1910.269, CPL 02–01–038, 
‘‘Enforcement of the Electric Power 
Generation, Transmission, and 
Distribution Standard’’ (June 18, 2003, 
originally CPL 2–1.38D; hereafter, ‘‘CPL 
02–01–038’’) addressed specific 

conditions under which OSHA 
considered it a de minimis condition to 
leave network protectors used to isolate 
network distribution lines from voltage 
untagged (Exs. 0157, 0227; Tr. 1111– 
1118). The two organizations requested 
that the Agency incorporate the 
directive’s language on network 
protectors into the final rule. 
Consolidated Edison expressed this 
view as follows: 

Under normal conditions, switches at the 
substation are used to deenergize the primary 
conductors to the distribution transformers. 
When the primary conductors become 
deenergized, . . . network protectors operate 
to disconnect the secondary side of the 
transformers and to prevent back feed from 
energizing the primary conductors. The 
network protectors are automatic devices and 
are not normally opened or closed manually. 

OSHA inserted language into the 
Compliance Directive and made not tagging 
a network protector to its associated network 
transformer for work on the primary feeder 
. . . a ‘‘de minimis’’ violation if certain 
conditions were met. . . We are requesting 
that [an exception for network protectors be 
included in the standard] and that the ‘‘de 
minimis’’ violation be eliminated. We 
recommend the following language be 
included in the 269 standard: 

‘‘Network feeders utilizing low voltage 
network protectors, or similarly designed 
devices, are considered isolated from all 
network sources of supply when the 
associated feeder is removed from service at 
the source station and verified as being de- 
energized, and provided that the design of 
the protectors prevent operation of the device 
when the supply feeder is de-energized.’’ [Ex. 
0157] 

OSHA did not incorporate the 
recommended exemption into the 
proposal because the Agency believed 
that the conditions permitted by the 
directive were applicable to a single 
company, Consolidated Edison. OSHA 
continues to believe that the preferred 
approach to protect employees is to tag 
network protectors. However, the 
Agency’s rationale for considering it a 
de minimis condition not to tag network 
protectors in certain circumstances 
remains viable. The directive describes 
the operation of network protectors, the 
circumstances necessary for a de 
minimis condition, and the Agency’s 
rationale as follows: 

Paragraph (m)(3)(ii) of [existing] § 1910.269 
requires all switches, disconnectors, jumpers, 
taps, and other means through which known 
sources of electric energy may be supplied to 
the particular lines and equipment to be 
deenergized to be opened and tagged. 
Paragraph (m)(3)(iii) requires automatically 
and remotely controlled switches to be 
tagged at the point of control. 

An AC network system consists of feeders, 
step-down transformers, automatic reverse- 
current trip breakers called network 
protectors, and the network grid of street 

mains. The network grid is made up of a 
number of single conductor cables tied 
together at street intersections to form a solid 
grid over the area they serve. This grid is 
typically energized at 120/208 volts from the 
secondary windings of the distribution 
transformers serving a particular area. 

A network protector, placed between the 
secondary side of the transformer and the 
secondary mains, is provided for each 
transformer. The primary windings of the 
transformer are connected to a feeder cable 
that is energized from a substation at voltages 
ranging from 13 to 33 kilovolts. Each feeder 
cable is connected to the substation through 
an automatic circuit breaker. . . 

Network protectors are placed between the 
network transformer and the secondary 
network to protect against reverse power flow 
through the network transformer into the 
supply feeders. Reverse power protection is 
necessary because fault current would 
continue to flow into a short circuit in a 
network transformer or primary feeder. 
Backfeed from the network grid would 
continue to flow into the fault even after the 
primary feeder circuit breaker trips. The 
other primary feeders would continue to 
supply power to their network transformers, 
which are interconnected with the faulted 
circuit through the network grid. 

Under normal conditions, switches at the 
substation are used to deenergize the primary 
conductors to the distribution transformers. 
When the primary conductors become 
deenergized, the network protectors operate 
to disconnect the secondary side of the 
transformers and to prevent backfeed from 
energizing the primary conductors. The 
network protectors are automatic devices and 
are not normally opened or closed manually. 

Not tagging a network protector to its 
associated network transformer for work on 
the primary feeder is considered a de 
minimis violation of § 1910.269(m)(3)(ii) 
under the following conditions: 

a. The line is deenergized as otherwise 
required by paragraph (m)(3)(ii); 

b. Any switches or disconnecting means 
(other than network protectors) used to 
deenergize the line are tagged as required by 
paragraph (m)(3)(ii); 

c. The line is tested to ensure that it is 
deenergized as required by paragraph 
(m)(3)(v); 

d. Grounds are installed as required by 
paragraph (m)(3)(vi); 

e. The network protectors are maintained 
so that they will immediately trip open if 
closed when a primary conductor is 
deenergized; 

f. The network protector cannot be 
manually placed in a closed position without 
the use of tools, and any manual override 
position must be blocked, locked, or 
otherwise disabled; and 

g. The employer has procedures for 
manually overriding the network protector 
that incorporates provisions for ensuring that 
the primary conductors are energized before 
the protector is placed in a closed position 
and for determining if the line is deenergized 
for the protection of employees working on 
the line. [CPL 02–01–038; emphasis included 
in original] 
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Figure 12 is a one-line diagram from the 
directive showing network protectors, 

the primary conductors (primary voltage 
feeder), and the extent of the 

deenergized area for lines connected to 
the network protectors. 

OSHA decided to include in the final 
rule a provision that duplicates the 
exempted conditions specified in the 
directive. In issuing the directive, OSHA 
determined that leaving network 
protectors untagged under these 
conditions was a de minimis condition, 
or a condition having ‘‘no direct or 
immediate relationship to safety or 
health’’ (29 U.S.C. 658(a)). Moreover, 
even if Consolidated Edison is the only 
affected company, it does have a 
considerable number of circuits and 
network protectors covered by the 
conditions listed in the directive: ‘‘At 
Con Edison in any given one-year 
period over 5,000 feeders involving 
approximately 123,000 network 
protectors are worked on using the 
procedures described [in the directive]’’ 
(Ex. 0157). Therefore, the Agency 
decided to exempt network protectors 
from the requirements for tags in 
paragraphs (c)(2) and (c)(3) when the 
employer can demonstrate that the 
following conditions are present: 

1. Every network protector is 
maintained so that it will immediately 
trip open if closed when a primary 
conductor is deenergized; 

2. Employees cannot manually place 
any network protector in a closed 
position without the use of tools, and 
any manual override position is 
blocked, locked, or otherwise disabled; 
and 

3. The employer has procedures for 
manually overriding any network 
protector that incorporate provisions for 
determining, before anyone places a 
network protector in a closed position, 
that: (a) The line connected to the 
network protector is not deenergized for 
the protection of any employee working 
on the line and (b) (if the line connected 
to the network protector is not 
deenergized for the protection of any 
employee working on the line) the 
primary conductors for the network 
protector are energized. (See Figure 12 
for a depiction of network protectors, 
the primary conductors (primary voltage 
feeder), and the extent of the 

deenergized area for lines connected to 
the network protectors.) 

These three conditions are identical to 
the last three conditions listed in the 
§ 1910.269 directive. OSHA is not 
including the first four conditions listed 
in the directive as provisions in the 
exemption because other provisions in 
the final rule already require these 
conditions. Note that the exemption 
applies only to the network protectors 
themselves. As required by paragraphs 
(c)(2) and (c)(3) in the final rule, 
employers must still tag any switches or 
disconnecting means, other than the 
network protectors, used to deenergize 
lines or equipment and any other 
automatically and remotely controlled 
switches that could cause the opened 
disconnecting means to close. 

OSHA stresses that it is including the 
network protector exemption in the 
final rule only for the reasons stated 
here, that is, because OSHA already 
concluded that leaving network 
protectors untagged under the 
conditions now required by the 
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398 SCADA is a computer system for monitoring 
and controlling equipment (in this case, electric 
power transmission and distribution lines and 
equipment). 

399 The relevant provisions in the 2012 edition of 
the NESC are identical. 

exemption is a de minimis condition. 
OSHA does not agree with the other 
reasons provided by Consolidated 
Edison and EEI for incorporating the 
exemption. For example, the Agency 
does not agree that tagging network 
protectors would be extremely difficult 
or complex, as claimed by EEI and 
Consolidated Edison (Exs. 0157, 0227). 
The Agency also does not agree with EEI 
and Consolidated Edison that backfeed 
from the network grid prevented by 
network protectors is an unexpected 
source of electric energy. By design, 
such backfeed is an expected source of 
electric energy. If such backfeed were 
not an expected source, the network 
protector would not be necessary. 
Contrary to the claims made by EEI and 
Consolidated Edison, OSHA made no 
contradictory statement in the preamble 
to the 1994 rulemaking on existing 
§ 1910.269 regarding the disconnection 
of distribution transformers supplying 
customer loads. In that preamble, OSHA 
stated only that employers did not have 
to disconnect transformers if doing so 
would remove unknown sources of 
electric energy only (59 FR 4392). OSHA 
expressly required in the 1994 
rulemaking (as in this rulemaking) that 
employers had to disconnect expected 
sources of electric energy (id.). 

In addition, in adopting the network- 
protector exemption, OSHA decided not 
to use the language recommended by 
Consolidated Edison and EEI because 
their recommended language addresses 
only the design of network protectors 
and not the additional procedures 
required to ensure worker safety when 
employees perform work on network 
protectors. OSHA previously concluded, 
in issuing the directive, that these 
additional procedures were necessary 
steps in ensuring employee safety when 
employers leave network protectors 
untagged; the Agency reaffirms that 
conclusion here. 

In the notice extending the comment 
period on the proposal and setting dates 
for a public hearing, OSHA requested 
comment on the issue of whether the 
standard should include tagging 
requirements for systems using 
supervisory control and data acquisition 
(SCADA) equipment (70 FR 59291).398 

The Agency received only three 
comments on this issue. One commenter 
stated, ‘‘If OSHA adopts SCADA tagging 
requirements, it should be as written in 
the . . . NESC’’ (Ex. 0201). Two other 
commenters recommended that OSHA 
adopt the SCADA requirements in the 

NESC (Exs. 0212, 0230). One of the 
commenters, IBEW, voiced its support 
as follows: 

[The NESC discusses] specific tagging 
activities utilizing Supervisory Control and 
Data Acquisition (SCADA) equipment . . . 
SCADA switching is common place in the 
electric utility industry for both deenergizing 
circuits and defeating automatic recloser 
operation. Both of these actions have a direct 
impact on employee safety and OSHA should 
at a minimum reference this section of the 
NESC [Ex. 0230] 

Rule 442E of the 2002 NESC includes 
the following provision: ‘‘When the 
automatic reclosing feature of a 
reclosing device is disabled during the 
course of work on energized equipment 
or circuits, a tag shall be placed at the 
reclosing device location’’ (Ex. 0077; 
emphasis added).399 The SCADA 
provisions in that consensus standard 
are in the form of an exception to this 
tagging requirement (id.). Final 
§ 1926.961 does not contain a similar 
requirement for tagging reclosing 
devices, as § 1926.961 applies to 
deenergizing lines and equipment, and 
not to work on energized lines and 
equipment. However, final Subpart V 
provides requirements for disabling 
reclosing in paragraphs (b)(3) and (c)(4) 
of § 1926.964. In addition, employers 
may need to disable automatic circuit 
reclosing as one measure in ensuring 
that the maximum transient overvoltage 
does not exceed a specific value, as 
required by the minimum approach- 
distance provisions of § 1926.960(c)(1) 
and Table V–2. To disable automatic 
reclosing devices, the employer will 
need to adopt measures that prevent 
reenabling the automatic feature of these 
devices in addition to turning the 
feature off. When the employer uses 
SCADA on a reclosing device, the 
employer may follow the SCADA 
provisions in the NESC to ensure that 
the reclosing feature remains disabled. 
However, the Agency believes that there 
are other methods, such as tagging those 
controls, that employers can use for the 
same purpose. Therefore, OSHA is not 
adopting the SCADA rules from the 
2002 NESC. 

Paragraph (c)(5) of the final rule, 
which OSHA is adopting without 
change from proposed paragraph (c)(4), 
requires that tags attached to 
disconnecting means prohibit operation 
of the disconnecting means and state 
that employees are at work. OSHA 
adopted this requirement from existing 
§ 1910.269(m)(3)(iv). Existing 
§ 1926.950(d)(1)(ii)(b) specifies that tags 
indicate that employees are working; 

however, it does not require that the 
tags prohibit operation of the 
disconnecting means. The Agency 
believes that it is essential for the tags 
to contain this prohibition so that the 
meaning of the tag is clear. 

Proposed paragraph (c)(5) would have 
required employers to test the lines or 
equipment. This test would ensure that 
the lines or equipment are deenergized 
and prevent accidents resulting from 
someone’s opening the wrong 
disconnect. It also would protect 
employees from hazards associated with 
unknown sources of electric energy. 

OSHA based proposed paragraph 
(c)(5) on existing § 1910.269(m)(3)(v). 
Existing § 1926.950(d)(1)(iii) requires 
the employer to perform a test or a 
visual inspection to ensure that the lines 
or equipment are deenergized. 
Employers cannot determine that a line 
or equipment is deenergized by visual 
inspections alone because voltage 
backfeed, induced current, and leakage 
current can energize electric lines and 
equipment without the employee 
‘‘seeing’’ it (Ex. 0041). Additionally, 
OSHA determined in the 1994 
§ 1910.269 rulemaking that visual 
inspection instead of testing was not 
sufficient for this purpose because of 
evidence about lack of testing causing 
accidents (59 FR 4393; 269-Exs. 3–107, 
9–2, 12–12). Therefore, OSHA proposed 
to require a test, rather than a visual 
inspection, to determine whether the 
lines or equipment are energized. OSHA 
adopts that requirement in the final rule 
as final paragraph (c)(6). 

In the proposed rule, OSHA did not 
specify the type of test; however, the 
preamble to the proposal stated that the 
Agency expects employers to use testing 
procedures that will indicate reliably 
whether the part in question is 
energized (70 FR 34872). OSHA stated 
in the preamble to the proposal that 
using a voltage detector on the part 
would be acceptable for this purpose 
(id.). OSHA requested comments on 
when and if methods such as ‘‘fuzzing’’ 
a line are acceptable. The preamble to 
the proposal explained that ‘‘fuzzing,’’ 
or ‘‘buzzing,’’ a line involves using a 
live-line tool to hold a wrench or similar 
tool near a line and listening for the 
buzzing sound emitted as the tool 
approaches a circuit part energized at a 
high voltage (id.). OSHA requested 
comments on this issue because two 
OSHA letters of interpretation, which 
addressed a similar requirement in 
existing § 1910.269(n)(5), recognized the 
fuzzing or buzzing method of checking 
lines for voltage. (See the August 23, 
1995, letter to Mr. Enoch F. Nicewarner 
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400 The Nicewarner letter is available at http://
www.osha.gov/pls/oshaweb/owadisp.show_
document?p_table=INTERPRETATIONS&p_
id=21897. The Bell letter is available at http://
www.osha.gov/pls/oshaweb/owadisp.show_
document?p_table=INTERPRETATIONS&p_
id=21981. (After the effective date of the final rule, 
the Nicewarner letter will not be available on the 
Internet, and OSHA will edit the Bell letter to 
remove the response to the question on fuzzing.) 

401 ASTM F1796–09 is an updated version of 
ASTM F1796–97 (2002), which IBEW cited in Ex. 
0480. OSHA reviewed both documents and 
determined that devices meeting either ASTM 
standard are acceptable for use in meeting 
paragraph (c)(6) of the final rule. 

402 The most recent edition of that consensus 
standard, ASTM F855–09, uses identical language 
to describe its scope. 

403 As noted earlier in this preamble, under the 
summary and explanation for final § 1926.960(b)(2), 
existing § 1926.950(b)(2) requires electric 
equipment and lines to be considered as energized 
until determined to be deenergized by tests or other 
appropriate means. The existing rule is insufficient 
to protect employees because employers cannot rely 
on a simple test for a deenergized condition to 
ensure that lines and equipment remain 
deenergized. OSHA concludes that final § 1926.961 
contains the appropriate procedures for treating 
lines and equipment as deenergized. 

and the October 18, 1995, letter to Mr. 
Lonnie Bell.400) 

OSHA decided that fuzzing, or 
buzzing, will not be an acceptable 
testing method under the final rule. The 
preamble to the proposal noted that this 
method has obvious disadvantages 
when ambient noise levels are excessive 
and is only reliable above certain 
voltage levels (70 FR 34872; see also 
269-Ex. 8–5). Moreover, rulemaking 
participants universally opposed 
recognizing the fuzzing method of 
checking lines for voltage. (See, for 
example, Exs. 0155, 0162, 0175, 0213, 
0220, 0227, 0230; Tr. 882–884, 1238.) 
Several rulemaking participants 
reported incidents involving failure to 
detect voltage using this method (Exs. 
0213, 0220; Tr. 947–948). Some 
commenters recommended requiring 
devices specifically designed as voltage 
detectors (Exs. 0186, 0213, 0230; Tr. 
1238). 

To implement its decision, OSHA 
modified the language of the 
requirement proposed in paragraph 
(c)(5) so that employers must perform 
the test ‘‘with a device designed to 
detect voltage.’’ Such devices include 
voltage detectors meeting ASTM F1796– 
09 Standard Specification for High 
Voltage Detectors—Part 1 Capacitive 
Type to be Used for Voltages Exceeding 
600 Volts AC (Ex. 0480).401 OSHA is 
adopting this requirement in paragraph 
(c)(6) in the final rule. The final rule 
also replaces the proposed term 
‘‘employee in charge of the work’’ with 
‘‘employee in charge’’ for consistency 
with the rest of final paragraph (c). The 
designated employee in charge of the 
clearance need not be a supervisor or be 
responsible for the work. The employee 
in charge need only be responsible for 
the clearance. 

Final paragraph (c)(7), which OSHA is 
adopting without substantive change 
from proposed paragraph (c)(6), requires 
the installation of any protective 
grounds required by § 1926.962. 
Installation of protective grounds must 
occur after employees deenergize and 
test the lines or equipment in 
accordance with the previous 

provisions; at this point, it is safe to 
install a protective ground. OSHA based 
this requirement on existing 
§ 1910.269(m)(3)(vi). Paragraph 
(d)(1)(iv) of existing § 1926.950 contains 
an equivalent requirement. 

Mr. Brian Erga with ESCI 
recommended that OSHA reword this 
provision to refer to ‘‘temporary 
protective grounding equipment’’ rather 
than ‘‘protective grounds’’ (Ex. 0155). 
He noted that his recommendation is 
consistent with the terminology used in 
ASTM F855, Standard Specifications 
for Temporary Protective Grounds to Be 
Used on De-energized Electric Power 
Lines and Equipment. He made the 
same recommendation with respect to 
other provisions of the proposal, such as 
proposed § 1926.962(c). 

OSHA decided not to use the term 
recommended by Mr. Erga. ASTM 
F855–04 covers ‘‘the equipment making 
up the temporary grounding system 
used on de-energized electric power 
lines, electric supply stations, and 
equipment’’ (Ex. 0054).402 The term 
‘‘protective grounds,’’ as used in final 
Subpart V and § 1910.269, encompasses 
more than just the equipment covered 
by the ASTM standard. For instance, 
employers can use permanent (that is, 
fixed) grounding equipment as part of a 
protective grounding system. Moreover, 
the protective grounding system also 
includes the ‘‘ground’’ itself, that is, the 
device to which employees attach the 
grounding equipment to bring 
deenergized parts to ground potential. 
Therefore, OSHA is adopting the 
language in the proposal. 

After an employer follows the seven 
previous provisions of final paragraph 
(c), final paragraph (c)(8) permits the 
lines or equipment to be treated as 
deenergized. OSHA based this 
provision, which OSHA is adopting 
without substantive change from 
proposed paragraph (c)(7) and which 
has no counterpart in existing Subpart 
V, on existing § 1910.269(m)(3)(vii).403 

Mr. Erga also commented on this 
provision in the proposed rule, 
recommending that the standard use the 
term ‘‘deenergized and grounded’’ 

rather than just ‘‘deenergized’’ (Ex. 
0155). He maintained that ‘‘line[s] and 
equipment [are] not safe to work unless 
[they have] been de-energized and 
grounded’’ (id.). 

OSHA decided not to adopt Mr. Erga’s 
recommendation. The final rule, as with 
existing § 1910.269, does not always 
require grounding of deenergized 
equipment. Final paragraph (b) of 
§ 1926.962 permits deenergized lines 
and equipment to remain ungrounded 
under limited circumstances. OSHA 
believes that it is safe to work on 
deenergized lines and equipment under 
these limited circumstances, and there 
is no evidence in this rulemaking record 
that indicates that it would not be 
reasonably safe to do so. Therefore, 
OSHA is adopting the language of this 
provision as proposed. 

In some cases, as when an employee 
in charge has to leave the job because 
of illness, it may be necessary to transfer 
a clearance. Under such conditions, 
final paragraph (c)(9), which OSHA is 
adopting from proposed paragraph 
(c)(8), requires the employee in charge 
to inform the system operator and the 
employees in the crew of the transfer. If 
the employee holding the clearance 
must leave the worksite due to illness or 
other emergency, the employee’s 
supervisor could inform the system 
operator and crew members of the 
transfer in clearance. This requirement, 
which OSHA based on existing 
§ 1910.269(m)(3)(ix), has no counterpart 
in existing Subpart V. 

The Agency received no comments on 
this provision in the proposal. However, 
neither the existing standard at 
§ 1910.269(m)(3)(ix) nor the proposal 
addresses who notifies crew members of 
the transfer in clearance. Because the 
employee in charge of the clearance is 
responsible for the clearance and 
communications regarding it, the 
notification must come from that 
individual. Therefore, OSHA has 
revised the language of paragraph (c)(9) 
in the final rule to clarify that ‘‘the 
employee in charge (or the employee’s 
supervisor if the employee in charge 
must leave the worksite due to illness or 
other emergency) shall inform . . . 
employees in the crew ’’ of the transfer. 

After transfer of the clearance, the 
new employee in charge is responsible 
for the clearance. To avoid confusion 
that could endanger the entire crew, 
employers must ensure that only one 
employee at a time be responsible for 
any clearance. 

Once the crew completes its work, the 
employee in charge must release the 
clearance before the system operator can 
reenergize the lines or equipment. 
Paragraph (c)(10) covers this procedure. 
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404 The employees in the crew are working under 
the clearance assigned to the employee in charge of 
the clearance. The proposed rule required 
notification of ‘‘each employee under his or her 
direction.’’ The final rule, in paragraph (c)(10)(i), 
uses the phrase ‘‘under that clearance’’ instead of 
‘‘under his or her direction’’ to make it clear that 
the employee in charge is responsible for the 
clearance and, as noted earlier in this section of the 
preamble, need not be a foreman or supervisor. In 
addition, the final rule uses the term ‘‘employees 
under that clearance’’ in place of the proposed 
terms ‘‘employees in the crew’’ and ‘‘the crew’’ in 
paragraphs (c)(10)(ii) and (c)(10)(iii), respectively. 
This revision makes it clear that, in cases in which 
a single employee is in charge of the clearance for 
multiple crews under paragraph (b)(4)(i), the 
employee in charge must ensure that employees in 
all crews under his or her clearance are clear of 
lines and equipment and that grounds protecting 
employees in all crews under his or her clearance 
are removed. 

To ensure that it is safe to release the 
clearance, the employee in charge must: 
(1) Notify workers in the crew 404 of the 
release, (2) ensure that they are clear of 
the lines and equipment, (3) ensure the 
removal of all protective grounds, and 
(4) notify the system operator of the 
release of the clearance. OSHA based 
this provision on existing 
§ 1910.269(m)(3)(x). Paragraph 
(d)(1)(vii) of existing § 1926.950 
contains an equivalent requirement. 
OSHA received no comments on this 
provision, proposed as paragraph (c)(9), 
and is adopting it substantially as 
proposed. Paragraph (c)(7) requires the 
employer to ensure the installation of 
protective grounds for the crew, but 
does not require the crew to install 
them. To account for the possibility that 
the crew does not install the grounds 
protecting them, paragraph (c)(10)(iii) 
requires the employee in charge to 
ensure the removal of ‘‘protective 
grounds protecting employees under 
[the] clearance’’ rather than ‘‘protective 
grounds installed by the crew.’’ 

Final paragraph (c)(11), which OSHA 
is adopting without substantive change 
from proposed paragraph (c)(10), 
requires the individual who is releasing 
the clearance to be the one who 
requested it, unless the employer 
transfers responsibility under final 
paragraph (c)(9). Final paragraph (c)(11) 
ensures that the employee in charge of 
the clearance authorizes release of the 
clearance. OSHA based this paragraph, 
which has no counterpart in existing 
Subpart V, on existing 
§ 1910.269(m)(3)(xi). The Agency 
received no comments on this 
provision. 

Paragraph (c)(12), proposed as 
paragraph (c)(11), prohibits the removal 
of a tag without release of its associated 
clearance. Because the persons who 
place and remove the tags may not be 
the same person, the standard prohibits 
removing a tag unless the employee in 

charge of the associated clearance first 
releases it. OSHA based this provision, 
which has no counterpart in existing 
Subpart V, on existing 
§ 1910.269(m)(3)(xii). OSHA is adopting 
paragraph (c)(12) with one clarification 
from proposed paragraph (c)(11). Final 
paragraph (c)(12) clarifies that the 
release of the clearance must comply 
with final paragraph (c)(11), in addition 
to final paragraph (c)(10) (which 
corresponds to proposed paragraph 
(c)(9), the only provision referenced in 
proposed paragraph (c)(11)). As noted in 
the preceding paragraph of this 
preamble, paragraph (c)(11) of the final 
rule requires the individual who is 
releasing the clearance to be the one 
who requested it, unless the employer 
transfers responsibility. This provision 
applies regardless of whether final 
paragraph (c)(12) references it, and the 
final rule makes its application clear. 

NIOSH recommended that the person 
removing the tag ‘‘be the person who 
placed the tag on the line or the 
supervisor, unless they have been 
replaced due to shift change’’ (Ex. 0130). 
NIOSH recommended that, if a shift 
change occurred, the employer brief the 
replacement workers on their 
responsibilities (id.). 

OSHA agrees with NIOSH that 
employees placing and removing tags 
need appropriate training. In this regard, 
§ 1926.950(b)(1) requires that each 
employee receive training in, and be 
familiar with, the safety-related work 
practices, safety procedures, and other 
safety requirements in Subpart V that 
pertain to his or her job assignments. 
However, OSHA does not believe that 
the employee who removes a tag under 
paragraph (c)(12) needs to be the same 
one who placed it. Because tags are 
often remote from the work location, the 
employee in charge of the clearance 
does not typically place or remove 
them. The key to employee safety in 
such cases is that no one may remove 
a tag until the employee in charge of the 
associated clearance releases that 
clearance. Accordingly, the key 
employee in this situation is the 
employee in charge of the clearance 
(that is, the employee who requested the 
clearance or the employee to whom the 
employer has transferred responsibility 
under final paragraph (c)(9)). Therefore, 
OSHA is not adopting NIOSH’s 
recommendation. 

According to final paragraph (c)(13), 
the employer shall ensure that no one 
initiates action to reenergize the lines or 
equipment at a point of disconnection 
until all protective grounds have been 
removed, all crews working on the lines 
or equipment release their clearances, 
all employees are clear of the lines and 

equipment, and all protective tags are 
removed from that point of 
disconnection. This provision protects 
employees from possible reenergization 
of the line or equipment while 
employees are still at work. This 
provision does not require the removal 
of all tags from all disconnecting means 
before any of them may be reclosed. 
Instead, it requires that all tags for any 
particular switch be removed before that 
switch is closed. It is important in a 
tagging system not to return any energy 
isolating device to a position that could 
allow energy flow if there are any tags 
on the energy isolating device that are 
protecting employees. For example, 
after the employee in charge releases the 
clearance for a 5-mile section of line 
that the employer deenergized by 
opening switches at both ends of the 
line, the employer can close any one 
switch only after all the tags are 
removed from that switch. OSHA 
received no comments on this provision 
(proposed as paragraph (c)(12)) and is 
adopting it substantially as proposed. 
Final paragraph (c)(13), which has no 
counterpart in Subpart V, has been 
taken from existing 
§ 1910.269(m)(3)(xiii). 

13. Section 1926.962, Grounding for the 
Protection of Employees 

Sometimes, deenergized lines and 
equipment become energized. Such 
energization can happen in several 
ways, for example, by contact with 
another energized circuit, voltage 
backfeed from a customer’s cogeneration 
installation, lightning contact, or failure 
of the clearance system outlined in final 
§ 1926.961. 

Electric utilities normally install 
transmission and distribution lines and 
equipment outdoors, where the weather 
and actions taken by members of the 
general public can damage the lines and 
equipment. Electric utilities install 
many utility poles alongside roadways 
where motor vehicles can strike the 
poles. Falling trees damage distribution 
lines, and the public may use 
transmission-line insulators for target 
practice. Additionally, customers fed by 
a utility company’s distribution line 
may have cogeneration or backup 
generation capability, sometimes 
without the utility company’s 
knowledge. All of these factors can 
reenergize a deenergized transmission 
or distribution line or equipment. When 
energized lines are knocked down, they 
can fall onto deenergized lines. A 
backup generator or a cogenerator can 
cause voltage backfeed on a deenergized 
power line. Lastly, lightning, even miles 
from the worksite, can reenergize a line. 
All of these situations pose hazards to 
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405 Induced current can flow in a deenergized 
conductor when a nearby conductor is carrying 
alternating current. The varying electromagnetic 
field that surrounds the current-carrying conductor 
causes electrons to flow in any nearby electrical 
path, or loop, formed by a nearby deenergized 
conductor. The amount of current in the loop 
increases with an increase in the length of the loop 
that intersects the electromagnetic field; that is, the 
current increases as the length of the deenergized 
conductor running in parallel with a current- 
carrying conductor increases. 

Induced static electric charge can develop on a 
conductive object in several ways. The capacitive 
coupling that occurs between an energized 
conductor and a nearby deenergized conductive 
object can induce a voltage on the conductive 
object. Similarly, the same environmental 
conditions that can cause an electric charge to build 
in clouds can cause a buildup of charge on a 
deenergized conductor. A static discharge in the 
form of lightning can deposit an electric charge 
directly on the conductive object. 

406 As used throughout the rest of this discussion 
and within final § 1926.962, the term ‘‘grounding’’ 
includes bonding. Technically, grounding refers to 
the connection of a conductive part to ground, 
whereas bonding refers to connecting conductive 
parts to each other. However, for convenience, 
OSHA is using the term ‘‘grounding’’ to refer to 
both techniques of minimizing voltages to which an 
employee will be exposed. 

407 For example, final Subpart V requires the 
employer to ground transmission and distribution 
lines and equipment in §§ 1926.962(b) and 
1926.964(b)(4). 

employees working on deenergized 
transmission and distribution lines and 
equipment. These circumstances 
factored into 14 of the accidents 
described in 269-Exhibit 9–2, as noted 
in the preamble to the 1994 final rule 
adopting § 1910.269 (59 FR 4394). 

Grounding the lines and equipment 
protects employees from injury should 
such energizing occur. Grounding also 
protects against induced current and 
static charges on a line.405 (These 
induced and static voltages can be high 
enough to endanger employees, either 
directly from electric shock or indirectly 
from involuntary reaction (Exs. 0041, 
0046.) 

Grounding, as a temporary protective 
measure, involves connecting the 
deenergized lines and equipment to 
earth through conductors. As long as the 
conductors remain deenergized, this 
action maintains the lines and 
equipment at the same potential as the 
earth. However, if a source impresses 
voltage on a line, the voltage on the 
grounded line rises to a value 
dependent upon the impressed voltage, 
the impedance between its source and 
the grounding point, and the impedance 
of the grounding conductor. 

Employers use various techniques to 
limit the voltage across an employee 
working on a grounded line should the 
line become energized. Bonding is one 
of these techniques; it involves bonding 
conductive objects within the reach of 
the employee to establish an 
equipotential work area for the 
employee. Bonding limits voltage 
differences within this area of equal 
potential to a safe value. 

OSHA took the requirements 
proposed in § 1926.962 from existing 
§ 1910.269(n). Existing § 1926.954 
contains provisions related to grounding 
for the protection of employees. In 
developing the proposal for this 
rulemaking, OSHA reviewed existing 

§ 1926.954 and found that it is not as 
protective as existing § 1910.269(n) and 
also contains redundant and 
unnecessary requirements. For example, 
as noted under the summary and 
explanation of § 1926.960(b)(2) of this 
final rule, existing § 1926.950(b)(2) 
requires ‘‘[e]lectric equipment and lines 
[to] be considered energized until 
determined to be deenergized by tests or 
other appropriate methods or means.’’ 
Existing § 1926.954(a) similarly requires 
‘‘[a]ll conductors and equipment [to] be 
treated as energized until tested or 
otherwise determined to be deenergized 
or until grounded.’’ These provisions do 
not adequately protect employees from 
inadvertently reenergized lines and 
equipment, however. As noted in the 
earlier discussion, electric power 
transmission and distribution lines and 
equipment can become reenergized even 
after an employer deenergizes them. 
Therefore, OSHA concluded in the 
§ 1910.269 rulemaking that grounding 
deenergized lines and equipment is 
essential, except under limited 
circumstances (59 FR 4394–4395). The 
Agency is adopting that approach here. 
In developing § 1926.962 of the final 
rule, OSHA eliminated redundant 
requirements from existing § 1926.954, 
consolidated related requirements from 
that section, and strengthened the 
current Subpart V requirements to 
protect employees better. 

Section 1926.962 of the final rule 
addresses protective grounding and 
bonding.406 Paragraph (a) provides that 
all of § 1926.962 applies to the 
grounding of transmission and 
distribution lines and equipment for the 
purpose of protecting employees. 
Paragraph (a) also provides that 
paragraph (d) in final § 1926.962 
additionally applies to the protective 
grounding of other equipment, such as 
aerial lift trucks, as required elsewhere 
in Subpart V. Under normal conditions, 
such mechanical equipment would not 
be connected to a source of electric 
energy. However, to protect employees 
in case of accidental contact of the 
equipment with live parts, OSHA 
requires protective grounding elsewhere 
in the standard (in § 1926.964(c)(11), for 
example); to ensure the adequacy of this 
grounding, paragraph (d) of final 
§ 1926.962 addresses the ampacity and 
impedance of protective grounding 

equipment. A note following paragraph 
(a) indicates that § 1926.962 covers 
grounding of transmission and 
distribution lines and equipment when 
this subpart requires protective 
grounding and whenever the employer 
chooses to ground such lines and 
equipment for the protection of 
employees. Although the Agency did 
not propose the note, OSHA included 
the note in the final rule to clarify that 
§ 1926.962 applies both when Subpart V 
requires grounding of transmission and 
distribution lines and equipment 407 and 
when the employer grounds such lines 
and equipment for the protection of 
employees even though not required to 
do so. 

Mr. James Junga with Local 223 of the 
Utility Workers Union of America 
suggested that any requirement in the 
rule ‘‘that an aerial lift truck should be 
grounded should be worded exactly that 
way, not implied’’ (Ex. 0197). He stated 
that this language would eliminate any 
confusion between a worker and his or 
her supervisor regarding this issue (id.). 

The Agency notes that § 1926.962 in 
the final rule does not contain 
requirements for grounding aerial lifts 
or other types of mechanical equipment. 
Final §§ 1926.959(d)(3)(iii) and 
1926.964(c)(11) contain requirements to 
ground this equipment. These 
provisions, which do permit alternatives 
to grounding mechanical equipment, 
specify precisely when employers must 
ensure proper grounding of this 
equipment. 

TVA recommended that § 1926.962 
also apply to medium-voltage 
installations in generating plants, 
explaining: 

The ‘‘application’’ sections of 1910.269(n) 
and 1926.961 are limited to the grounding of 
transmission and distribution lines and 
equipment for the purpose of protecting 
employees. Both 1910.269 and Subpart V 
have no requirements on grounding of 
generating plant conductors and equipment 
for the protection of employees. We believe 
this exposes employees to shock and 
electrocution hazards in the workplace. 
These conductors may become energized by 
dangerous induced voltage and failure of the 
clearance system. For circuits operating at 
480 V and below, we recommend grounding 
for the protection of employees from the 
hazard of induced voltage because the 
ampacity of the grounding jumper necessary 
to conduct the current for the time to clear 
the fault would make the jumper [too] large 
to install in many cases. It is recommended 
that the final rule incorporate requirements 
for grounding medium voltage (1 kV to 23 
kV) conductors and equipment in generating 
plants. [Ex. 0213] 
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408 The safety-related work practices required by 
§§ 1910.331 through 1910.335 in Subpart S apply to 
utilization circuits in electric power generation 
plants that ‘‘are not an integral part of a generating 
installation.’’ (See Note 1 to § 1910.331(c)(1).) 

409 The existing directive for § 1910.269, CPL 02– 
01–038, generally permits employers to designate 
where in a generation plant substation the 
generation installation ends and the transmission 
installation begins for the purpose of choosing to 
follow § 1910.269(d) or (m) in deenergizing that 
portion of the substation. Employers must 
deenergize circuits on the generation side of the 
demarcation point in accordance with § 1910.269(d) 
and the remaining circuits in the substation in 
accordance with § 1910.269(m). However, 
irrespective of any such demarcation, § 1910.269(n) 
always applies to any lines or equipment still 
connected to the transmission circuit after the 
employer deenergizes the circuit. 

410 As previously noted, existing § 1926.954(a) 
requires conductors and equipment to be 
considered as energized until determined to be 
deenergized or until grounded. Paragraph (c) of 
existing § 1926.954 requires bare communication 
conductors on poles or structures to be treated as 
energized unless protected by insulating materials. 
Paragraph (b)(2) of final § 1926.960 covers the 
hazard addressed by these existing requirements, as 
discussed earlier in this preamble. 

Existing § 1926.954(b) addresses when to ground 
new lines and equipment. When an employee 
installs equipment, it poses the same hazard to the 
employee as any other conductive object 
manipulated near exposed energized parts. 
Requirements contained in final § 1926.960(c) and 
(d) adequately address this hazard. The installation 
of lines, however, poses additional hazards. First, 
the lines may be subject to hazardous induced 
voltage. Second, because of their length, new 
overhead lines are much more likely than other new 
equipment to contact existing energized lines. This 
contact can happen, for example, through failure of 
the stringing and tensioning equipment used to 
install the new lines or through failure of the 
existing lines or support structures. Final 
§ 1926.964(b) addresses these hazards by 
specifically covering the installation and removal of 
overhead lines. Lastly, new underground lines, 
which are run as insulated cable, do not pose these 
electrical hazards. 

For these reasons, OSHA indicated in the 
preamble to the proposal that the Agency would not 
include the provisions of existing § 1926.954(b) in 
the final rule (70 FR 34873). However, OSHA 
requested comment on whether the proposal 
adequately protected employees from hazards 
associated with the installation of new lines and 
equipment. Only one commenter supported 
including the existing requirements in the final 
rule, but that commenter did not provide any 
rationale for its position (Ex. 0175). Therefore, 
OSHA is not including the provisions of existing 
§ 1926.954(b) in the final rule. 

Subpart V does not apply to work on 
generation installations. Therefore, it 
would be inappropriate to include 
grounding requirements for generating 
plants in Subpart V. Although final 
§ 1910.269 applies to work in generation 
plants, the grounding requirements in 
§ 1910.269(n) do not apply to electric 
power generation circuits. Existing 
§ 1910.269(n)(1) provides that 
§ 1910.269(n) applies to ‘‘the grounding 
of transmission and distribution lines 
and equipment for the purpose of 
protecting employees.’’ Existing 
§ 1910.269(n)(2) requires such lines and 
equipment to be grounded under certain 
conditions. The remaining requirements 
in existing § 1910.269(n) apply to 
grounding of transmission and 
distribution lines and equipment 
without regard to whether § 1910.269 
requires them to be grounded if the 
grounding is ‘‘for the purpose of 
protecting employees.’’ 

To respond to TVA’s comment, OSHA 
examined two issues: (1) Whether final 
§ 1910.269(n)(2) should require 
grounding of electric power generation 
circuits, and (2) whether the other 
requirements in final § 1910.269(n) 
should apply to the grounding of 
generation circuits whenever an 
employer grounds them to protect 
employees (that is, even when the 
standard does not require such 
grounding). With respect to the first 
issue, OSHA does not believe that it is 
always necessary to ground electric 
power generation circuits. These 
circuits are similar in most respects to 
electric utilization circuits (circuits used 
to supply equipment that uses electric 
energy for lighting, heating, or other 
purposes) covered by Subpart S; 
Subpart S, which generally applies to 
utilization circuits in generation plants, 
does not require grounding of 
deenergized circuits. Subpart S rather 
than § 1910.269 covers many of the 
circuits in generation plants.408 The 
voltages on generation circuits are 
typically lower than distribution and 
transmission voltages. In addition, the 
hazards of induced voltage, and voltages 
impressed on the circuits from lightning 
or contact with other energized lines, 
noted earlier as being common to 
transmission and distribution lines, are 
rarely, if ever, present on generation 
circuits. Therefore, OSHA concludes 
that it is unnecessary to require 
grounding of electric power generation 

lines and equipment in final 
§ 1910.269(n)(2). 

Note, however, that electric power 
generation plants typically have the 
electrical output of the generators 
feeding a substation. The generating 
plant substation, in turn, steps up the 
voltage and supplies a transmission 
line. Consequently, any lines and 
equipment in a substation at a 
generation plant connected to a 
transmission line are subject to the same 
induced and impressed voltage hazards 
as the transmission line. OSHA expects 
employers to treat lines and equipment 
connected to a transmission line as 
transmission lines and equipment for 
purposes of final §§ 1926.962 and 
1910.269(n).409 This requirement will 
protect employees from the hazards of 
induced and impressed voltage that may 
be present at electric generation plants. 

With respect to the second issue, 
OSHA agrees with TVA that grounding 
of electric power generation circuits 
should comply with the grounding 
requirements in final § 1910.269(n) 
other than paragraph (n)(2). These 
requirements serve two functions. First 
they protect employees working on 
grounded circuits from electric shock 
should the circuits become energized. 
Second, they protect employees from 
hazards related to the installation and 
removal of protective grounds and to the 
ability of the ground to carry current. 
For example, final paragraphs (n)(6)(i) 
and (n)(6)(ii) ensure that employees are 
not injured if the protective grounding 
equipment is installed on or removed 
from an energized circuit. Also, 
paragraph (n)(4) ensures that the 
protective grounding equipment can 
safely carry the current that would flow 
if the circuit becomes energized. 
Applying these provisions to electric 
power generation circuits will protect 
employees from these hazards. 
Therefore, OSHA decided to apply the 
requirements of final § 1910.269(n), 
other than paragraph (n)(2), to electric 
generation lines and equipment. 

Paragraph (b) of final § 1926.962 sets 
the conditions under which employers 
must ensure that lines and equipment 
are grounded as a prerequisite to 

employees’ working the lines or 
equipment as deenergized.410 Generally, 
for lines or equipment to be treated as 
deenergized, employers must deenergize 
the lines and equipment as specified 
under § 1926.961 and then ground them 
as well. An employer may omit grounds 
on lines and equipment by 
demonstrating that either installation of 
a ground is impracticable (such as 
during the initial stages of work on 
underground cables, when the 
conductor is not bare for grounding) or 
the conditions resulting from the 
installation of a ground would present 
greater hazards than work without 
grounds. OSHA expects that conditions 
warranting the absence of protective 
grounds will be rare. 

When paragraph (b) does not require 
grounds, but the lines and equipment 
are to be treated as deenergized, the 
employer must meet certain conditions 
and ensure that employees use 
additional precautions. The employer 
must still deenergize the lines and 
equipment according to the procedures 
required by final § 1926.961 (per final 
paragraph (b)(1)). Also, there must be no 
possibility of contact with another 
energized source (per final paragraph 
(b)(2)) and no hazard of induced voltage 
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present (per final paragraph (b)(3)). 
Since these precautions and conditions 
do not protect against the possible 
reenergizing of the lines or equipment 
under all conditions, the standard 
requires employers to ground lines and 
equipment in all but extremely limited 
circumstances. 

Paragraph (f) of existing § 1926.954 
allows employers to omit grounds 
without the additional restrictions 
specified in final § 1926.962(b)(1) 
through (b)(3). However, the existing 
standard requires the lines or equipment 
to be treated as energized in such cases. 
While the final rule does not 
specifically permit omitting grounds for 
conductors that are treated as energized, 
it does not require grounding unless the 
equipment is to be considered as 
deenergized. (See also the discussion of 
final § 1926.960(b)(2), earlier in this 
section of the preamble.) 

Ms. Salud Layton with the Virginia, 
Maryland & Delaware Association of 
Electric Cooperatives opposed requiring 
the grounding of lines operating at 600 
volts and less: 

We do not agree with [the requirement to 
ground lines operating at 600 volts or less] 
and do not see how this is physically 
possible in most cases. We typically open, 
isolate, [tagout], and test 600 volt lines 
deenergized prior to performing work. We do 
not see the need for protective grounding in 
order to provide safety to employees on these 
circuits. Further, operational methods do not 
exist to ground 600 volt URD (underground 
residential distribution) or insulated 
overhead circuits. 

Commercial electricians commonly work 
on 600 volt or less lines and there is no 
industry standard from electricians or 
utilities to ever ground such lines. The 
industry standard is to isolate, test, and tag. 
This should be sufficient for personnel 
safety. It should be noted that most 600 volt 
or less equipment has no provisions or space 
for attaching protective grounds. [Ex. 0175] 

OSHA believes that the operating 
voltage on a distribution line is 
immaterial. As explained earlier, these 
lines can not only become energized by 
a failure of the clearance system, but 
also by a number of external factors that 
the deenergizing procedures required by 
final § 1926.961 do not control. These 
factors include lightning, voltage 
backfeed, and contact with other 
energized lines. Commercial electricians 
working on systems operating at 600 
volts or less do not face these same 
hazards unless they are working on a 
distribution line; in such cases, 
§ 1910.269 or Subpart V, which require 
grounding the lines and equipment, 
would cover the electricians. Thus, 
OSHA concludes that, regardless of 
voltage, it is necessary to ground 
transmission and distribution lines and 

equipment that are to be treated as 
deenergized, except when those external 
hazards are not present. 

Ms. Layton did not convince the 
Agency that it is impossible to ground 
lines operating at 600 volts or less. Ms. 
Layton did not state why it is not 
possible to ground these lines. 
Protective grounding equipment is 
available in sizes down to No. 2 AWG, 
and this size should be suitable for 
typical line conductor sizes at the 600- 
volt class (269 Ex. 8–5; Ex. 0054). 
Moreover, even if grounding were not 
possible, it would be possible, and 
acceptable under the final rule, to work 
the lines as though energized. 

Mr. Wilson Yancey with Quanta 
Services recommended that OSHA 
remove the exceptions for installing 
grounds (Exs. 0169, 0234). He 
commented that the exceptions are 
subject to possible abuse by workers, 
explaining, ‘‘Since it is easier not to 
ground, crews might attempt to claim 
that the specified criteria for not 
grounding applies in their situation’’ 
(Ex. 0234). He suggested that employees 
should always work lines and 
equipment as though energized if 
grounds cannot be provided (id.). 

As noted earlier, OSHA believes that 
the conditions in which the final rule 
will not require grounding are extremely 
rare. OSHA also believes that the 
restrictions imposed by final 
§ 1926.962(b) reduce the risk of electric 
shock to employees to an acceptable 
level. The alternative suggested by Mr. 
Yancey seems compelling; however, it 
relies on the assumption that working 
lines and equipment energized is as safe 
as, or safer than, working them 
deenergized without grounds in the 
limited conditions permitted under this 
final rule. OSHA concludes that when 
the risk of electric shock is low, as it is 
under conditions that satisfy final 
§ 1926.962(b)(1) through (b)(3), working 
the lines and equipment energized 
poses more risk than working them 
deenergized without grounds. The 
choice suggested by Mr. Yancey would 
provide an incentive to work with the 
lines and equipment energized (rather 
than deenergized, but treated as 
energized), which the Agency believes 
is less safe. Therefore, OSHA is 
adopting paragraph (b) without 
substantive change from the proposal. 

Paragraph (f) of existing § 1926.954 
addresses where employers must place 
grounds. The existing standard requires 
employers to place grounds between the 
work location and all sources of energy 
and as close as practicable to the work 
location. Alternatively, employers can 
place grounds at the work location. If 
employees are to perform work at more 

than one location in a line section, the 
existing standard requires them to 
ground and short circuit the line section 
at one location and to ground the 
conductor they are working on at each 
work location. Although these 
requirements are designed to protect 
employees in case the line on which 
they are working becomes reenergized, 
OSHA indicated in the preamble to the 
proposal that it did not believe that 
these existing provisions ensure the use 
of grounding practices and equipment 
that are adequate to provide this 
protection (70 FR 34874). 

OSHA proposed requirements similar 
to the requirements in existing 
§ 1926.954(f) when it initially proposed 
§ 1910.269(n). In developing final 
§ 1910.269(n), OSHA reviewed the 
accidents in 269-Ex. 9–2 and 269-Ex. 9– 
2A for situations involving improper 
protective grounding. There were nine 
accidents in these two exhibits related 
to protective grounding. In three cases, 
inadequately protective grounds, which 
did not protect the employee against 
hazardous differences in potential, were 
present. Because grounding is a backup 
measure that provides protection only 
when all other safety-related work 
practices fail, OSHA concluded that this 
incidence of faulty grounding was 
significant. 

In promulgating § 1910.269 in 1994, 
OSHA concluded that grounding 
practices that do not provide an 
equipotential zone (which safeguards an 
employee from voltage differences) do 
not provide complete protection (59 FR 
4395–4396). In case the line becomes 
energized inadvertently, the voltages 
could be lethal, as demonstrated by 
some of the exhibits in the § 1910.269 
rulemaking record (269-Exs. 6–27, 57). 
Absent equipotential grounding, the 
only protection an employee will 
receive is if he or she does not contact 
the line until a circuit protective device 
clears the energy source, thereby 
removing the potentially lethal voltage 
on the line. 

For these reasons, OSHA proposed in 
this rulemaking to require grounds that 
would protect employees in the event 
that the line or equipment on which 
they are working becomes reenergized. 
OSHA took proposed § 1926.962(c) 
directly from existing § 1910.269(n)(3), 
which provides that protective grounds 
must be so located and arranged that 
employees are not exposed to hazardous 
differences in electric potential. The 
Agency designed the proposal to allow 
employers and employees to use any 
grounding method that protects 
employees in this way. OSHA explained 
in the preamble to the proposal that, for 
employees working at elevated positions 
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411 Although Mr. Tomaseski did not testify about 
proposed § 1926.962(c), IBEW generally supported 
the proposed provision in its posthearing comments 
(Ex. 0505). 

on poles and towers, single-point 
grounding may be necessary, together 
with grounding straps, to provide an 
equipotential zone for the worker (70 FR 
34874). OSHA also noted in the 
proposal that grounding at convenient 
points on both sides of the work area 
might protect employees in insulated 
aerial lifts working midspan between 
two conductor-supporting structures 
(id.). Bonding the aerial lift to the 
grounded conductor would ensure that 
the employee remains at the potential of 
the conductor in case of a fault. The 
Agency also explained that other 
methods may be necessary to protect 
workers on the ground, including 
grounding mats and insulating 
platforms (id.). In the preamble to the 
proposal, the Agency stated that it 
believed that the proposed performance- 
oriented approach to grounding would 
provide flexibility for employers, while 
still affording adequate protection to 
employees (id.). 

Ms. Salud Layton with the Virginia, 
Maryland & Delaware Association of 
Electric Cooperatives argued that the 
requirement to provide an equipotential 
zone is unnecessary: 

[W]e agree with the need to employ safe 
grounding practices. However, we have 
concerns with the requirement for 
equipotential grounding as the ‘‘safe’’ method 
for grounding when an employee is working 
on the pole. Three incidents/injuries are 
referenced that were a result of inadequate 
grounding. More information is needed to 
determine the inadequacies with these 
grounds. That is, were there high resistant 
ground connections, were the grounds placed 
as described in 1926.954 (b), and were the 
grounds properly constructed to provide 
maximum protection to the employee[.] [Ex. 
0175] 

Ms. Layton recognized the importance 
of ‘‘grounds properly constructed to 
provide maximum protection to the 
employee’’ (id.). The accidents 
described in the 1994 rulemaking 
clearly indicate that the grounds 
involved did not provide a working 
zone free of hazardous differences in 
electric potential. As noted earlier, 
evidence in that record also indicated 
that lethal voltages can develop when 
employees use such inadequate 
grounds. 

In its posthearing brief, EEI 
maintained that existing § 1910.269(n), 
and the identically worded proposed 
§ 1926.962(c), are unenforceably vague 
(Ex. 0501). EEI argued as follows: 

[T]he proposed standards would require 
employers to place grounds in such a manner 
‘‘as to prevent each employee from being 
exposed to hazardous differences in electrical 
potential.’’ See proposed 1926.962(c). OSHA 
doubtless would characterize this as a 
‘‘performance’’ standard that allows the 

employer to cho[o]se a means of compliance. 
But there is a point at which the total absence 
of objective criteria for achieving compliance 
takes a standard beyond the legally safe 
harbor of a ‘‘performance standard’’ to the 
constitutionally infirm area of ambiguity and 
vagueness. That is where a requirement for 
‘‘equipotential grounding’’ stands as of now. 

First, the record allows no other 
conclusion. Mr. Tomaseski and Mr. Brian 
Erga, who together are as knowledgeable as 
any in the electric utility industry about 
transmission and distribution grounding, 
agree that there are no guidelines, standards 
or other sources to guide employers as to 
how to achieve equipotential grounding (Tr. 
1262–1266). Mr. Erga commented in 
particular that IEEE 1048 is ‘‘quite outdated.’’ 
(Tr. 1262). 

Second, OSHA’s enforcement experience 
under Section 1910.269(n)(3) confirms this 
conclusion. Several years ago, the 
Department of Justice, on OSHA’s 
recommendation, indicted an electrical 
contractor for an alleged criminal violation of 
this section. At trial, however, neither DOJ 
[nor] OSHA could produce even a single 
expert witness to testify in support of the 
indictment as to what constitutes 
equipotential grounding, and the contractor 
was acquitted of this charge. There is no 
basis, therefore, now to extend the 
‘‘equipotential zone’’ requirement to Part 
1926, and it should be stricken from the final 
standards. Also, OSHA should issue 
compliance advice to its field personnel that 
Section 1910.269(n)(3) is unenforceable. [Ex. 
0501] 

With respect to the hearing testimony 
referenced by EEI, OSHA notes that the 
cited exchange involved Mr. Tomaseski, 
representing IBEW, questioning Mr. 
Brian Erga with ESCI (Tr. 1262–1263). 
Mr. Tomaseski did not testify during 
that exchange; he only asked 
questions.411 Although OSHA does not 
dispute Mr. Erga’s expertise in 
equipotential grounding, the Agency 
disagrees with his description of IEEE 
Std 1048 as ‘‘outdated.’’ IEEE Std 1048– 
2003, IEEE Guide for Protective 
Grounding of Power Lines, was available 
at the time of the 2006 hearing (Ex. 
0046). At that point, it had been 
available for only 3 years, and there is 
no evidence in the record that IEEE 
withdrew the consensus standard or 
otherwise disavowed it. There also is no 
evidence that IEEE Std 1048–2003 is 
inaccurate. On the basis of the 
rulemaking record considered as a 
whole, that consensus standard 
represents the best available guidance 
on what constitutes equipotential 
grounding. Paragraph (c) of final 
§ 1926.962 requires employers to 
determine the proper grounding method 
based on the system involved. An 

engineering determination of the 
currents in the employee’s body that 
will occur if the lines or equipment 
become reenergized during work 
generally is necessary for this purpose. 
IEEE Std 1048–2003 (previously IEEE 
Std 1048–1990) provides detailed 
guidelines on how to determine 
maximum body currents and how to 
calculate what those currents would be 
for a particular protective grounding 
system on a particular circuit (Ex. 0046). 
Consequently, OSHA concludes that 
there are guidelines available that can 
assist employers in developing 
grounding methods that will comply 
with final §§ 1910.269(n)(3) and 
1926.962(c). However, as explained 
later, OSHA agrees that additional 
guidance from the Agency on this issue 
will facilitate compliance, and 
Appendix C to this final rule provides 
such guidance. 

EEI did not provide a citation for the 
case on which it relies to support its 
assertion that existing § 1910.269(n)(3) 
is unenforceable. However, OSHA 
assumes that EEI is referring to United 
States v. L.E. Myers Co., 2005 WL 
3875213 (N.D.Ill. Nov. 2, 2005), rev’d on 
other grounds, 562 F.3d 845 (7th Cir. 
2009), as that case was a criminal 
prosecution involving, among other 
issues, the equipotential grounding 
provision in existing § 1910.269. EEI’s 
reliance on this case is misplaced. First, 
EEI incorrectly asserts that the 
Government elected not to call an expert 
witness on equipotential grounding in 
that case because the Government could 
not produce such an expert. In fact, 
before the trial in that case, the 
Government designated an expert 
witness who was prepared to describe 
the proper way to establish an 
equipotential zone consistent with the 
facts of the case. Second, the 
unfavorable decision in the case may 
mean simply that the jury decided that 
the defendant did not violate 
§ 1910.269(n)(3), not that the standard is 
unenforceable. 

The Agency concludes that the 
standard should explicitly state that the 
employer has a duty to determine (and 
be able to demonstrate) that the 
grounding practices in use provide an 
equipotential zone for the worker. IBEW 
commented that ‘‘[p]ersonal protective 
grounding is either entirely 
misunderstood or just not thought of as 
much as other issues involved [in 
electric power transmission and 
distribution] work’’ (Ex. 0230). OSHA 
infers from this statement that 
employers are not fully implementing 
the existing requirement for 
equipotential zones in § 1910.269(n)(3). 
Mr. Wilson Yancey with Quanta 
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412 See the summary and explanation for final 
§ 1926.964(b)(4)(i) for an explanation of what OSHA 
considers to be a hazardous difference in electric 
potential. 

Services testified: ‘‘We believe that the 
[equipotential grounding] standard 
should be entirely performance-based 
and put both the burden and 
responsibility on the employer, putting 
in place procedures and practices that 
protect employees from electrical 
hazards’’ (Tr. 1324–1325). The Agency 
agrees with Mr. Yancey. Therefore, 
OSHA is revising the proposed language 
to expressly require employers to 
demonstrate that temporary protective 
grounds have been placed at such 
locations and arranged in such a manner 
so as to prevent each employee from 
being exposed to hazardous differences 
in electric potential. 

Two commenters objected to use of 
the phrase ‘‘equipotential zone’’ in the 
heading for proposed paragraph (c) and 
opposed a specific requirement for the 
creation of an ‘‘equipotential zone’’ 
(Exs. 0201, 0212). Duke Energy 
commented: 

The OSHA standard should not include 
specific requirements for the creation of an 
equipotential zone. There is not adequate 
information available to employers about 
how to effectively establish equipotential 
zones on distribution structures. Without this 
information, OSHA should not specify the 
technique of ‘‘equipotential’’ on those 
structures. In addition, OSHA should change 
the term ‘‘equipotential grounding’’ to 
‘‘temporary protective grounding’’ which will 
allow employers to determine effective 
grounding techniques. [Ex. 0201] 

Southern Company commented that the 
term ‘‘equipotential zone’’ is a 
misnomer because it ‘‘implies that the 
voltage difference between two points 
within the zone will be zero, therefore 
allowing no voltage to develop across 
the worker. This misconception 
eliminates consideration of the other 
critical parameters such as impedance 
of the temporary ground, fault levels, 
etc.’’ (Ex. 0212). Like Duke Energy, 
Southern Company advocated use of the 
phrase ‘‘temporary protective 
grounding’’ in lieu of ‘‘equipotential 
zone’’ (id.). 

In contrast, several commenters 
supported the requirement for an 
equipotential zone. (See, for example, 
Exs. 0155, 0162, 0186, 0230, 0505; Tr. 
899–900, 1253–1254.) For example, Mr. 
Anthony Ahern of Ohio Rural Electric 
Cooperatives commented, ‘‘These 
grounding requirement[s] will be a 
major improvement. Equal-potential 
grounding/bonding should be required 
where ever it is possible to do so’’ (Ex. 
0186). However, many of those who 
supported the proposed requirement 
recommended that OSHA provide more 
guidance on acceptable methods that 
employers can use to achieve the 
equipotential zone called for in the 

proposal. (See, for example, Exs. 0162, 
0230, 0505; Tr. 899–900, 1253–1254.) 
For example, Mr. James Tomaseski with 
IBEW spoke to the need for guidance: 

[Protective grounding] is an essential 
procedure to ensure employee safety when 
performing work associated with 
transmission and distribution voltages. As 
important as it is, it is also a procedure that 
is commonly misunderstood and many times 
misapplied. 

In particular, many people, for some 
reason, do not understand the term 
‘‘equipotential’’ and do not understand 
proper application of grounds to create an 
equipotential zone. This needs to be changed. 
Either in the rule itself or in existing 
Appendix C or a new appendix devoted to 
equipotential zones, OSHA should better 
describe what an equipotential zone actually 
is and how an equipotential zone is created 
and offer examples for overhead distribution, 
overhead transmission, and underground 
distribution of how to accomplish that task 
of creating an equipotential zone. [Tr. 899– 
900] 

Mr. Steven Theis with MYR Group 
‘‘strongly recommended that OSHA 
attempt to clarify acceptable grounding 
methods and/or configurations that 
would be considered adequate or 
acceptable’’ (Ex. 0162). Mr. Erga 
recommended that the Agency address 
grounding for underground systems and 
provided information for that purpose 
(Exs. 0474, 0475; Tr. 1256–1257). 

OSHA disagrees with the commenters 
who objected to the term ‘‘equipotential 
zone.’’ As used in paragraph (c) of the 
final rule, the word ‘‘equipotential’’ 
means that conductive objects within 
the worker’s reach do not differ in 
electric potential to the point that it 
could endanger employees.412 This 
definition differs slightly from the 
dictionary definition of ‘‘equipotential’’ 
(that is, having the same electric 
potential at every point), but the 
difference is clear from the regulatory 
text in paragraph (c). OSHA uses the 
term ‘‘equipotential zone’’ only in the 
heading. The text of paragraph (c) states 
the requirement precisely without using 
the term. In other words, the standard 
does not require what Southern 
Company alleges, that is, a zone of 
precisely equal electric potential. 

OSHA agrees, however, that some 
employers can use assistance 
determining what an equipotential zone 
is. Appendix C to final Subpart V 
contains information designed to help 
employers develop grounding practices 
that will provide the equipotential zone 
required by the final rule. OSHA culled 
this information from the record, 

primarily IEEE Std 1048–2003 (Ex. 
0046) and from determinations that the 
Agency made in this rulemaking (see, 
for example, the summary and 
explanation for final § 1926.964(b)(4)) 
and other rulemakings on safe levels of 
current in the body, including the 1994 
preamble to final § 1910.269 (59 FR 
4406) and the preamble to the rule on 
ground-fault protection (41 FR 55696– 
55704, Dec. 21, 1976). In addition, the 
Agency decided to provide a safe harbor 
of the type requested by Mr. Theis, so 
a new note in the final rule provides 
that grounding practices meeting the 
guidelines in Appendix C will comply 
with § 1926.962(c). This note will 
enable employers to adopt safe 
grounding practices that provide an 
equipotential zone without having to 
conduct a separate engineering 
determination, which should be 
particularly useful to contractors who 
perform work on many different 
systems. Following the guidelines in 
Appendix C, employers will be able to 
adopt a uniform set of grounding 
practices that will be acceptable for a 
wide range of above-ground and 
underground transmission and 
distribution systems. Employers may set 
their own grounding practices without 
following the guidelines in Appendix C, 
but the Agency reminds employers that 
the final rule requires them to be able 
to demonstrate that any practices 
selected will prevent each employee 
from being exposed to hazardous 
differences in electric potential. 

Paragraph (d) of the final rule 
contains requirements that protective 
grounding equipment must meet. For 
the grounding equipment to protect 
employees completely, it must not fail 
while the line or electric equipment is 
energized. Thus, paragraph (d)(1)(i) 
requires protective grounding to have an 
ampacity high enough so that the 
equipment is capable of conducting the 
maximum fault current that could flow 
at the point of grounding during the 
period necessary to clear the fault. In 
other words, the grounding equipment 
must be able to carry the fault current 
for the amount of time necessary to 
allow protective devices to interrupt the 
circuit. OSHA adopted this provision 
from the first sentence of existing 
§ 1910.269(n)(4)(i). There was broad 
support in the record for this 
requirement (see, for example, Exs. 
0125, 0127, 0149, 0159, 0172, 0179). 
Consequently, OSHA is including it in 
the final rule as proposed. 

As noted in the preamble to the 
proposed rule, the design of electric 
power distribution lines operating at 
600 volts or less can present a maximum 
fault current and fault interrupting time 
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413 MCM is million circular mils. 
414 OSHA believes that EEI intended to use the 

term ‘‘grounding equipment’’ rather than 
‘‘grounding chains.’’ Grounding chains are an 
outdated form of protective grounding equipment 
that are unlikely to meet current design standards 
for protective grounding equipment such as those 
in ASTM F855–09, Standard Specifications for 
Temporary Protective Grounds to Be Used on De- 
energized Electric Power Lines and Equipment. 

that exceeds the current carrying 
capability of the circuit conductors (70 
FR 34874). In other words, the 
maximum fault current on distribution 
secondaries of 600 volts or less can be 
high enough to melt the phase 
conductors carrying the fault current. If 
OSHA required protective grounding 
equipment to carry the maximum 
amount of fault current without regard 
to whether the phase conductors would 
fail, the size of the grounding equipment 
would be impractical. OSHA does not 
interpret existing § 1910.269(n)(4)(i) to 
require protective grounding equipment 
to be capable of carrying more current 
than necessary to allow the phase 
conductors to fail. (See OSHA 
Instruction CPL 02–01–038.) A 
protective grounding jumper sized 
slightly larger than a phase conductor 
would be sufficient to meet the existing 
standard. 

To clarify this requirement, OSHA 
proposed, in paragraph (d)(1)(ii), to 
recognize certain conditions in which it 
would be permissible to use protective 
grounding equipment that would not be 
large enough to carry the maximum 
fault current indefinitely, but that 
would be large enough to carry this 
current until the phase conductor fails. 
First, the proposal would have required 
the grounding equipment to be capable 
of carrying the maximum fault current 
until the conductor protected by the 
grounding equipment failed. Second, 
the conductor would have been 
considered grounded only where the 
grounding equipment was protecting the 
employee after the conductor failed. In 
other words, the portion of the phase 
conductor between the grounding 
equipment and the employee protected 
by the grounding equipment would 
have had to remain intact under fault 
conditions. Third, since the phase 
conductor will likely fall once it fails, 
the proposal provided that ‘‘[n]o 
employees . . . be endangered by the 
failed conductor.’’ OSHA requested 
comments on proposed paragraph 
(d)(1)(ii), including specifically whether 
the Agency should restrict the provision 
to lines and equipment operating at 600 
volts or less. 

Some commenters supported 
proposed paragraph (d)(1)(ii) (Exs. 0126, 
0167, 0201, 0219, 0220). For example, 
Duke Energy supported this change, 
contending that ‘‘it relaxes overly 
restrictive rules’’ (Ex. 0201). Mr. Allan 
Oracion with Energy United EMC 
commented that proposed paragraph 
(d)(1)(ii) ‘‘is needed for fault current of 
lines at 600 volts or less because, if not, 
the ground wire would be too big to 
handle and use’’ (Ex. 0219). 

However, most of the comments 
received on the proposed provision 
opposed it. (See, for example, Exs. 0125, 
0127, 0149, 0159, 0172, 0179, 0227, 
0230.) For instance, Ms. Wyla Wood 
with Mason County Public Utility 
District Number 3 commented: 

[T]he requirement to size a grounding 
jumper to be able to withstand the maximum 
fault current for the time necessary to have 
the grounded conductor fail to the point of 
separation and fall to the ground is 
impracticable in most situations due (1) to 
the required size of the grounding jumper 
and (2) the lack of adequate connection 
points at which to attach the grounding 
jumper. In a transmission system there 
usually is no neutral conductor so the 
grounding jumper must be attached to the 
tower or structure ground which at the most 
is only a 4/0 conductor or less. In the 
National Electric Safety Code and the 
National Electric[al] Code (NFPA 70), the 
connection to ground is only required to be 
sized to withstand the available fault current 
for the time required to have the electrical 
protective equipment operate. This would 
include relays seeing the fault current and 
opening breakers, tripping generating units 
off line, and/or allowing proper fusing to fail 
thereby creating an electrical opening in the 
system stopping the flow of current. The 
design requirements for electrical circuits as 
found in the NESC Section 9, 093.C1–9 and 
the NEC Chapter 2 Article 250 would need 
to be changed so that all new construction 
would have the ability to do what we believe 
you are asking in this section. 

Another consideration would be the 
physical size and weight of a temporary 
grounding jumper. As loads are becoming 
greater, the size of transmission and 
distribution conductors are becoming larger 
in size. If, for instance, the conductor was 
756 MCM,[413] the grounding jumper would 
be required to be equal in size or capable of 
carrying the full fault current for the time 
necessary to have this conductor fail to the 
point of separation. A temporary grounding 
jumper of this size would be too heavy for 
a worker to lift and too stiff to form into the 
proper configuration required by some 
situations. OSHA should adhere to the 
requirements already in place in the above 
referenced regulations. [Ex. 0125] 

EEI opposed the proposed requirement 
for similar reasons and argued that 
crews ‘‘would have to carry ten different 
sets of ground chains’’ (Ex. 0227).414 
IBEW also opposed the proposed 
provision, stating that the ‘‘requirement 
for properly sized grounds should not 
be [dependent] on [the] size [of the] 

conductor [to which] the ground is 
attached’’ (Ex. 0230). Noting that the 
size of grounds should not be a concern 
with transmission circuits, the union 
recommended that, if the grounds 
would be too large because of available 
fault current, employees should work 
the circuit as energized (id.). 

It appears to the Agency that 
commenters that opposed proposed 
paragraph (d)(1)(ii) did not understand 
that this provision was intended as an 
exception to the requirement in 
proposed paragraph (d)(1)(i) that 
protective grounding equipment ‘‘be 
capable of conducting the maximum 
fault current that could flow at the point 
of grounding for the time necessary to 
clear the fault.’’ However, based on the 
comments received, OSHA reconsidered 
the need for the proposed exception. 
Based on IBEW’s comment, there 
appears to be no need for it on 
transmission circuits, and possibly even 
for any circuit of more than 600 volts 
(Ex. 0230). In addition, the hazards 
posed by faulted conductors that cannot 
carry fault current appear to be greater 
than those from working those 
conductors as energized because, when 
a faulted overhead conductor fails, it 
will drop. The ungrounded side may be 
energized (depending on where the 
failure occurred) and may contact the 
worker, who will not be protected 
against such contact as he or she would 
be if the work were performed 
energized. Therefore, OSHA is not 
adopting proposed paragraph (d)(1)(ii) 
in the final rule. However, note that, 
even though OSHA is not adopting 
proposed paragraph (d)(1)(ii), the final 
standard does not require protective 
grounding equipment to be capable of 
carrying more current than necessary to 
allow the phase conductors to fail. 

Paragraph (d)(1)(ii) of the final rule, 
which OSHA proposed as paragraph 
(d)(1)(iii), requires protective grounding 
equipment to have an ampacity of at 
least No. 2 AWG copper. This provision 
is equivalent to language in existing 
§ 1910.269(n)(4) and ensures that 
protective grounding equipment has a 
suitable minimum ampacity and 
mechanical strength. This proposed 
requirement received broad support. 
(See, for example, Exs. 0125, 0127, 
0149, 0159, 0172, 0179.) Consequently, 
OSHA is adopting the requirement in 
the final rule without substantive 
change from the proposal. 

Paragraph (d)(2) requires the 
impedance of the grounding equipment 
to be low enough so as not to delay the 
operation of protective devices in case 
of accidental energization. Existing 
§ 1910.269(n)(4)(ii) requires protective 
grounding equipment to have ‘‘an 
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415 In an alternating current system, current varies 
over time in a symmetrical pattern—the current 
forms a sine wave as a function of time, in which 
current above the zero axis is equal in magnitude 
and duration to current below the zero axis. In a 
fault condition, a direct current offset is added to 

the normal symmetrical current (still in the form of 
a sine wave), which results in current that is not 
symmetrical about the zero axis. The instantaneous 
current is higher due to this asymmetry than it 
would be when the current is symmetrical. The 
higher current also leads to higher mechanical 
forces on the protective grounding equipment. The 
degree of asymmetry depends on the ratio of the 
reactance of the circuit to its resistance, which is 
called the X/R ratio. 

416 ASTM F855–09 contains the same reduction 
in ratings as the 2004 edition that is in the 
rulemaking record as Ex. 0054. 

417 See, for example, the eight accidents described 
at http://www.osha.gov/pls/imis/accidentsearch.
accident_detail?id=566034&id=170000459
&id=14198543&id=783118&id=170228035
&id=14342513&id=14445399&id=768002. 

418 For example, the system operator could 
remove a tag or a lock from the wrong switch when 
energizing or deenergizing a circuit. 

impedance low enough to cause 
immediate operation of protective 
devices in case of accidental energizing 
of the lines or equipment.’’ As noted in 
OSHA Instruction CPL 02–01–038, this 
requirement ensures that the protective 
grounding equipment does not 
contribute to any delay in the operation 
of the devices protecting the circuit. For 
certain lines and equipment, the design 
of the system allows some ground faults 
to occur without the operation of the 
circuit protection devices, regardless of 
the impedance of the grounding 
equipment. According to the OSHA 
Instruction, if the impedance of the 
grounding equipment does not 
contribute to delay in the operation of 
the circuit protection devices and if the 
impedance of this equipment is low 
enough to provide a safe work zone for 
employees (as required by existing 
§ 1910.269(n)(3)), the employer is in 
compliance with existing 
§ 1910.269(n)(4)(ii). 

The Agency proposed to include this 
interpretation in the regulatory text of 
§§ 1910.269(n)(4) and 1926.962(d) by 
requiring the impedance of the 
grounding equipment to be low enough 
so that it ‘‘do[es] not delay the operation 
of protective devices,’’ rather than low 
enough ‘‘to cause immediate operation 
of protective devices’’ in case of 
accidental energizing of the lines or 
equipment. OSHA did not receive any 
objection to the change in language and 
is adopting it without change in the 
final rule. 

Paragraphs (d)(1) and (d)(2) help 
ensure the prompt clearing of the circuit 
supplying voltage to the point where the 
employee is working. Thus, the 
grounding equipment limits the 
duration and reduces the severity of any 
electric shock, though it does not 
prevent shock from occurring. (As 
discussed earlier, § 1926.962(c) of the 
final rule requires employers to protect 
employees from hazardous differences 
in electric potential.) OSHA included a 
note to paragraph (d) of the final rule 
referencing the ASTM and IEEE 
standards on protective grounding 
equipment (ASTM F855–09 and IEEE 
Std 1048–2003, respectively) so that 
employers can find additional 
information that may be helpful in their 
efforts to comply with the standard. Mr. 
Tom Chappell with Southern Company 
maintained that, because the ASTM 
standard does not require asymmetrical 
test current,415 grounding equipment 

that satisfies that standard still might 
not be able to withstand the peak 
current and forces of a fully offset 
asymmetrical current (Ex. 0212.). 

OSHA agrees that ASTM F855–09 
does not require testing using 
asymmetrical current. However, that 
consensus standard provides for 
reduced maximum current-carrying 
ratings for temporary protective 
grounding equipment used with systems 
that present asymmetrical fault current 
(Ex. 0054).416 In addition, there are 
other factors to consider in the selection 
and installation of appropriate 
protective grounding equipment, such 
as maximum forces imposed on 
protective grounding cables during a 
fault, circuit reclosing, inductive and 
capacitive coupling with adjacent 
energized lines, and clamp connection 
considerations (Ex. 0046). These factors 
are not adequately addressed in ASTM 
F855 because it is a specification 
standard for the design of protective 
grounding equipment, not a guide for 
selecting and using that equipment. 
However, IEEE Std 1048–2003 includes 
substantial useful information on these 
factors, including information on 
derating protective grounding 
equipment for systems with worst-case 
asymmetry (id.). The Agency added a 
reference to the IEEE standard in the 
note to address Mr. Chappell’s concerns. 

Mr. Chappell also asked whether 
‘‘opening and locking a switch’’ 
removes the possibility that the circuit 
would contribute to the fault current 
and, thus, eliminates the need to 
account for that circuit in calculating 
fault current (Ex. 0212). The procedures 
required by final § 1926.961 ensure that 
circuits are deenergized and that they 
remain deenergized while employees 
are working on those circuits. However, 
OSHA determined that these procedures 
do not eliminate the risk that these 
circuits can become reenergized; in 
other words, grounding is still necessary 
(Exs. 0002, 0004).417 The Agency does 
not believe that installing a lock will 
substantially reduce the risk of 

reenergization further. Tags required by 
final § 1926.961(c)(2) already would 
protect those switches, and a failure in 
the tagging procedures would be nearly 
as likely to render a lock ineffective for 
a person authorized to close the 
circuit.418 Therefore, lines and 
equipment deenergized under the 
procedures required by final 
§ 1910.269(m) or final § 1926.961 can 
still become reenergized through a 
failure in those procedures, and 
protective grounding equipment must 
be capable of withstanding the 
maximum current if the circuits become 
reenergized. However, the employer 
generally may assume that multiple 
(deenergized) sources of energy will not 
reenergize a deenergized line 
simultaneously. This assumption would 
limit the maximum current to the 
current from the highest capacity 
source. Nevertheless, the employer must 
assume that additional sources can 
contribute to the current through the 
protective grounding equipment for any 
sources that automatic switches could 
reenergize simultaneously. 

Existing § 1926.954(h), (i), and (j) 
contain requirements relating to the 
impedance and ampacity of personal 
protective grounds. Paragraph (i) 
requires tower clamps to have adequate 
ampacity, and paragraph (j) establishes 
the same requirement for ground leads, 
with an additional restriction that they 
be no smaller than No. 2 AWG copper. 
Paragraph (h) requires the impedance of 
a grounding electrode (if used) to be low 
enough to remove the danger of harm to 
employees or to permit prompt 
operation of protective devices. 

OSHA believes that the entire 
grounding system should be capable of 
carrying the maximum fault current and 
should have an impedance low enough 
to protect employees. The existing 
standard does not specify the 
impedance of grounding conductors or 
clamps, nor does it specify the ampacity 
of grounding clamps other than tower 
clamps. By addressing specific portions 
of the grounding systems but not 
addressing others, the existing standard 
does not provide complete protection 
for employees. Because the final rule’s 
grounding requirements apply to the 
entire grounding system, OSHA believes 
that the revised standard will provide 
better protection for employees than the 
existing rule. 

Paragraph (e), which is being adopted 
without substantive change from the 
proposal, requires employers to ensure 
that employees test lines and equipment 
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419 See, for example, the two accidents described 
at http://www.osha.gov/pls/imis/
accidentsearch.accident_detail?id=200780245
&id=922914. 

and verify that nominal voltage is absent 
before employees install any ground on 
those lines or equipment. If a previously 
installed ground is present, employees 
need not conduct a test. This provision 
prevents the grounding of energized 
equipment, which could injure the 
employee installing the ground. OSHA 
adopted this paragraph, which is 
equivalent to existing § 1926.954(d), 
from existing § 1910.269(n)(5). 

Paragraphs (f)(1) and (f)(2) of the final 
rule set procedures for installing and 
removing grounds. To protect 
employees in the event that the 
‘‘deenergized’’ equipment employees 
will ground is, or becomes, energized, 
these paragraphs require employees to 
attach the ‘‘equipment end’’ of 
grounding devices last and remove them 
first. These paragraphs also generally 
require employees to use a live-line tool 
for both procedures. 

These provisions are similar to 
existing § 1926.954(e)(1) and (e)(2), 
except that the existing standard 
recognizes the use of a ‘‘suitable device’’ 
in addition to a live-line tool. As noted 
in the preamble to the proposal, OSHA 
expressed concern that this language 
implied that employees could use 
rubber insulating gloves to install and 
remove grounds under any 
circumstance (70 FR 34875). The 
Agency also noted that it is unsafe for 
an employee to be too close when 
connecting or disconnecting a ground 
(id.). Under the final rule, OSHA will 
consider any device insulated for the 
voltage, and that allows an employee to 
apply or remove the ground from a safe 
position, to be a live-line tool for the 
purposes of paragraphs (f)(1) and (f)(2). 

OSHA based the corresponding 
paragraphs in the proposed rule on 
existing § 1910.269(n)(6) and (n)(7). 
Subsequent to the publication of 
existing § 1910.269 in 1994, some 
electric utilities complained that lines 
and equipment operating at 600 volts or 
less cannot always accommodate the 
placement and removal of a protective 
ground by a line-line tool. OSHA, 
therefore, proposed alternatives to 
enable employees to place protective 
grounds on this equipment in a manner 
that would still provide adequate 
protection. The proposal would have 
permitted the use of insulated 
equipment other than live-line tools for 
attaching protective grounds to, and 
removing them from, lines and 
equipment operating at 600 volts or less: 
(1) If the employer ensured that the line 
or equipment was not energized at the 
time or (2) if the employer could 
demonstrate that the employee would 
be protected from any hazard that could 
develop if the line or equipment was 

energized. For example, an employee 
could connect test equipment to a line 
to be grounded, and than an employee 
wearing rubber insulating gloves could 
apply the protective ground while the 
test equipment indicated that the line 
was deenergized. After the ground was 
in place, an employee could remove the 
test equipment. 

Two commenters supported the 
proposal’s approach to grounding lines 
and equipment operating at 600 volts or 
less (Exs. 0201, 0227). One additional 
commenter, who apparently supported 
the proposal, recommended that OSHA 
recognize the use of devices other than 
live-line tools for removing grounds at 
voltages less than 600 volts (Ex. 0212). 
This commenter cited the difficulty in 
‘‘situations such as a pad mount 
transformer, [in which] the use of a live 
line tool is impractical due [to] space 
constraints and equipment design’’ (id.). 
There was no opposition to this part of 
proposed paragraphs (f)(1) and (f)(2), so 
OSHA is adopting the proposed 
exception for lines or equipment 
operated at 600 volts or less in this final 
rule. 

Some rulemaking participants 
recommended that OSHA revise the 
language in proposed paragraph (f)(2) to 
provide additional protection for 
employees who are removing grounds 
from deenergized lines (Exs. 0162, 0230; 
Tr. 900–901). Mr. James Tomaseski with 
IBEW described the problem and 
recommended a solution as follows: 

The removal of protective grounds has 
caused many fatal accidents over the years. 
As far back as the IBEW has maintained 
accident records, removal of grounds in the 
wrong sequence has been the principal factor 
in these grounding accidents. 

One might assume that the same hazard 
exists during installation of the grounds, but 
the situation is actually different. The 
accident always occurs when an employee is 
in the process of removing a ground potential 
clamp from one of the number of grounds 
that are connected in the same location on 
the pole or structure. 

Mistake is made when a ground end is 
removed and the other end is connected to 
the phase conductor, and usually because of 
induced voltage from a parallel or crossing 
energized circuit, the employee ends up 
holding an energized ground clamp in his or 
her hand while wearing only leather gloves. 

This can be rectified by prescribing a work 
rule that, when more than one ground end 
connection is assembled in the same general 
area on the pole or the structure, all phase 
conductor ends must be removed first before 
any ground ends are removed. This is 
consistent with the new code language that 
Subcommittee 8 of the National Electric 
Safety Code has adopted to address this 
problem. [Tr. 900–901] 

OSHA agrees that the process of 
removing grounds can be even more 

dangerous than installing them. As 
noted earlier, if a worker removes the 
grounded end of a grounding cable 
before the line end, the worker, who 
typically will not be using a live-line 
tool or other form of protective 
equipment, will be in contact with any 
residual voltage on the ‘‘deenergized’’ 
line or equipment, which may be from 
induced voltage or voltage backfeed. As 
Mr. Tomaseski notes, this situation has 
resulted in fatal accidents (Ex. 0004 419). 
However, the final rule prohibits the 
practice of removing the ground end 
after the line or equipment end, 
including when the grounding cables 
are crossed or parallel. Although the 
rule does not prescribe a particular 
method of installing and removing 
parallel or crossed conductors, OSHA 
expects an employer’s work rules and 
training to adequately ensure the correct 
order of removal of grounds however 
employees install them. Depending on 
the circumstances, the employer may 
have to instruct employees to remove all 
phase conductor ends first so as to avoid 
confusion between multiple grounds. 
For the reasons explained by IBEW, the 
Agency does not consider a work rule 
that simply repeats the OSHA standard 
to be adequate to prevent employees 
from removing the grounded end of the 
wrong cable in circumstances in which 
it is reasonably likely that employees 
will mistake one ground for another 
during the removal process. If the 
employer’s work methods could cause 
confusion for employees regarding the 
identity of a cable or cable end, then the 
employer must design the work rules 
and training to prevent employees from 
removing the ground ends of cables still 
attached at their line or equipment ends. 

In addition, note that, during the 
periods before employees install all of 
the grounds and after employees remove 
the first end of a ground, the line or 
equipment involved must be considered 
as energized (under final 
§ 1926.960(b)(2)). As a result, the live 
work provisions in final § 1926.960(c) 
apply during these periods. The 
employer’s work rules and training must 
also account for this requirement. For 
example, when an employee cuts a 
deenergized and grounded conductor, 
unless both sides of the cut are 
grounded or connected by a bonding 
jumper, the employee must treat as 
energized the end that is not connected 
to ground when he or she is making the 
cut. In this case, the employer’s work 
rules must either provide for grounding 
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both sides of the cut or ensure that the 
employee complies with the minimum 
approach-distance requirements with 
respect to the ungrounded end of the 
conductor. 

As the preamble to the proposal 
noted, with certain underground cable 
installations, the current from a fault at 
one location along the cable can create 
a substantial potential difference 
between the earth at that location and 
the earth at other locations (70 FR 
34875). Under normal conditions, this is 
not a hazard. However, if an employee 
is in contact with a remote ground (by 
being in contact with a conductor 
grounded at a remote station), he or she 
can be exposed to the difference in 
potential (because he or she also is in 
contact with the local ground). To 
protect employees in such situations, 
final paragraph (g) prohibits grounding 
cables at remote locations if a hazardous 
potential transfer could occur under 
fault conditions. OSHA adopted this 
provision from existing § 1910.269(n)(8), 
which has no counterpart in existing 
Subpart V. Mr. James Junga with Local 
223 of the Utility Workers Union of 
America expressed support for this 
provision (Ex. 0197). OSHA is adopting 
paragraph (g) without substantive 
change from the proposal. 

Paragraph (h) addresses the removal 
of grounds for test purposes. Employers 
may permit employees to remove 
grounds for test purposes following the 
procedure specified by paragraph (h). 
Existing Subpart V contains a 
comparable requirement in 
§ 1926.954(g). However, the existing 
standard simply requires employees to 
take extreme caution when removing 
grounds for testing. In the preamble to 
the proposed rule, OSHA indicated that 
it did not believe that the existing 
language contains sufficient safeguards 
for employees (70 FR 34875). Therefore, 
the Agency is adopting performance 
criteria for testing procedures. OSHA 
took the language in final paragraph (h) 
from existing § 1910.269(n)(9). During 
the test procedure, the employer must: 
(1) Ensure that each employee uses 
insulating equipment, (2) isolate each 
employee from any hazards involved, 
and (3) implement any additional 
measures necessary to protect each 
exposed employee in case the 
previously grounded lines and 
equipment become energized. OSHA 
believes that the final rule protects 
employees better than the existing rule. 
The Agency received no comments on 
this provision in the proposal and is 
adopting it without substantive change 
from the proposal. 

14. Section 1926.963, Testing and Test 
Facilities 

Section 1926.963 of the final rule 
contains safety work practices covering 
electrical hazards arising from the 
special testing of lines and equipment 
(namely, in-service and out-of-service, 
as well as new, lines and equipment) to 
determine maintenance needs and 
fitness for service. Generally, the NESC 
specifies the need to conduct tests on 
new and idle lines and equipment as 
part of normal checkout procedures, in 
addition to maintenance evaluations. As 
stated in paragraph (a), final § 1926.963 
applies only to testing involving interim 
measurements using high voltage, high 
power, or combinations of both high 
voltage and high power, as opposed to 
testing involving continuous 
measurements as in routine metering, 
relaying, and normal line work. 

OSHA adopted this section from 
existing § 1910.269(o). Existing Subpart 
V has no counterpart to the 
requirements in this section. In the 
preamble to the proposal, the Agency 
stated its belief that employees perform 
these high-voltage and high-current tests 
during construction work and that 
employees and employers would benefit 
from the inclusion of these provisions in 
the construction standard instead of a 
reference to § 1910.269 (70 FR 34876). 
However, in the proposal, OSHA 
requested comments on the need to 
include proposed § 1926.963 in Subpart 
V. 

The Agency received little response to 
this request for comments, but 
commenters who did respond supported 
the inclusion of proposed § 1926.963 in 
the final rule. (See, for example, Exs. 
0126, 0175, 0186, 0213.) TVA expressed 
its support as follows: 

Our experience shows that the tests 
performed before new equipment and 
conductors are energized for electrical 
service on the system may be performed by 
either the construction contractor or the 
owner’s maintenance and operations 
employees. It is recommended that the 
requirements in 1910.269(o) be repeated in 
proposed Sec. 1926.963. [Ex. 0213] 

With the endorsement of these 
commenters, OSHA included § 1926.963 
on testing and test facilities in the final 
rule. 

For the purposes of this section, 
OSHA assumes that high-voltage testing 
involves voltage sources having 
sufficient energy to cause injury and 
having magnitudes generally in excess 
of 1,000 volts, nominal. High-power 
testing involves sources of fault current, 
load current, magnetizing current, or 
line dropping current for testing, either 
at the rated voltage of the equipment 

under test or at lower voltages. Final 
§ 1926.963 covers such testing in 
laboratories, in shops and substations, 
and in the field. However, the Agency 
believes that testing in laboratories and 
shops will almost always fall under 
final § 1910.269(o), rather than final 
§ 1926.963. 

Examples of typical special tests in 
which employees use either high- 
voltage sources or high-power sources 
as part of operation, maintenance, and 
construction of electric power 
transmission and distribution systems 
include cable-fault locating, large 
capacitive load tests, high current fault- 
closure tests, insulation-resistance and 
leakage tests, direct-current proof tests, 
and other tests requiring direct 
connection to power lines. 

Excluded from the scope of final 
§ 1926.963 are routine inspection- and 
maintenance-type measurements made 
by qualified employees for which the 
hazards associated with the use of 
intrinsic high-voltage or high-power 
sources require only the normal 
precautions specified by Subpart V. The 
work practices for these routine tests 
would have to comply with the rest of 
final Subpart V. Because this type of 
testing poses hazards that are identical 
to other types of routine electric power 
transmission and distribution work, 
OSHA believes that the requirements of 
final Subpart V, other than § 1926.963, 
adequately protect employees 
performing these tests. Two typical 
examples of such excluded test work 
procedures would be ‘‘phasing-out’’ 
testing and testing for a ‘‘no voltage’’ 
condition. To clarify the scope of this 
section, OSHA included a note to this 
effect after paragraph (a). 

Paragraph (b)(1), which is being 
adopted without substantive change 
from the proposal, requires employers to 
establish and enforce work practices 
governing employees engaged in certain 
testing activities. These work practices 
delineate precautions that employees 
must observe for protection from the 
hazards of high-voltage or high-power 
testing. For example, if an employer 
uses high-voltage sources in the testing, 
the employer must institute safety 
practices under paragraph (b)(1) to 
protect employees against such typical 
hazards as inadvertent arcing or voltage 
overstress destruction, as well as 
accidental contact with objects that have 
induced voltage from electric field 
exposure. If an employer uses high- 
power sources in the testing, the 
employer must establish safety practices 
to protect employees against such 
typical hazards as ground voltage rise, 
as well as exposure to excessive 
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420 A guard is a physical barrier to an area or 
hazard. It is usually an enclosure. 

421 According to final § 1926.968, a ‘‘barrier’’ is 
‘‘[a] physical obstruction that prevents contact with 
energized lines or equipment or prevents 
unauthorized access to a work area.’’ Fences and 
walls are examples of barriers. 

422 According to final § 1926.968, ‘‘barricade’’ is 
‘‘[a] physical obstruction such as tapes, cones, or A- 
frame type wood or metal structures that provides 
a warning about, and limits access to, a hazardous 
area.’’ 

423 Employees who serve as test observers under 
final paragraph (c)(3)(iii) need not leave the area. 
However, they no longer function as test observers 
when the protection they provide is no longer 
needed. 

424 High current can occur during high-voltage 
testing, in which case the testing would also be 
high-power testing. 

electromagnetic forces associated with 
the passage of heavy current. 

These practices apply to work 
performed at both permanent and 
temporary test areas (that is, areas 
permanently located in laboratories or 
shops or in temporary areas located in 
the field). At a minimum, the safety 
work practices include: 

(1) Safeguards for the test area to 
prevent inadvertent contact with 
energized parts, 

(2) Safe grounding practices, 
(3) Precautions for the use of control 

and measuring circuits, and 
(4) Periodic checks of field test areas. 
Final paragraph (b)(2) complements 

the general rule on the use of safe work 
practices in test areas with a 
requirement that employers ensure that 
each employee involved in these safety 
test practices receives training in safe 
work practices upon his or her initial 
assignment to the test area. This 
paragraph simply makes explicit one 
type of training required in any event by 
the general training provisions in final 
§ 1926.950(b). Paragraph (b)(2) of final 
§ 1926.963 also requires the employer to 
provide retraining as required by final 
§ 1926.950(b). OSHA is adopting 
paragraph (b)(2) of final § 1926.963 
without substantive change from the 
proposal. 

Although specific work practices used 
in test areas generally are unique to a 
particular test, three basic elements 
affecting safety are commonly present to 
some degree at all test sites: 
Safeguarding, grounding, and the safe 
use of control and measuring circuits. 
By considering safe work practices in 
these three categories, OSHA provided a 
performance-oriented standard 
applicable to high-voltage and high- 
power testing and test facilities. 

OSHA believes that employers can 
best achieve safeguarding when they 
provide it both around and within test 
areas. By controlling access to all parts 
that are likely to become energized by 
either direct or inductive coupling, the 
standard will prevent accidental contact 
by employees. Within test areas, 
whether temporary or permanent, 
employers can achieve a degree of safety 
by ensuring that employees observe 
safeguarding practices that control 
access to test areas. Therefore, 
paragraph (c)(1), which is being adopted 
without substantive change from the 
proposal, requires that employers 
provide such safeguarding if the test 
equipment or apparatus under test 
could become energized as part of the 
testing by either direct or inductive 

coupling. A combination of guards 420 
and barriers 421 or barricades 422 can 
provide protection to all employees in 
the vicinity of the testing. In final 
paragraph (c)(1) and elsewhere in 
paragraphs (b) and (c) of final 
§ 1926.963, OSHA changed the words 
‘‘guarding’’ and ‘‘guarded’’ to 
‘‘safeguarding’’ and ‘‘safeguarded,’’ 
respectively, to clarify when employers 
may use protective measures other than 
guards, such as barricades. 

Paragraph (c)(2), which is being 
adopted without substantive change 
from the proposal, requires employers to 
guard permanent test areas, such as 
laboratories, by having them completely 
enclosed by walls or some other type of 
physical barrier. In the case of field 
testing, paragraph (c)(3) provides a level 
of safety for temporary test sites 
comparable to that achieved in 
permanent test areas. For these areas, if 
employers do not provide permanent 
fences or gates, employers must either 
(1) use distinctively colored safety 
tape—approximately waist high—with 
safety signs attached or (2) station one 
or more observers to monitor the test 
area. Paragraph (c)(3), which is being 
adopted without substantive change 
from the proposal, also accepts 
safeguarding of test areas by any barriers 
or barricades that limit access to the test 
area in a manner that is physically and 
visually equivalent to the safety tape 
with signs that employers can use under 
paragraph (c)(3)(i). 

Since failing to remove a temporary 
safeguarding means when it is not 
required can severely compromise its 
effectiveness, employers must make 
frequent safety checks of the 
safeguarding means to monitor its use. 
For example, leaving barriers in place 
for a week when the employer performs 
testing only an hour or two per day is 
likely to result in disregard for the 
barriers. Accordingly, final paragraph 
(c)(4) requires employers to ensure the 
removal of temporary safeguards when 
they are no longer needed for the 
protection of employees.423 OSHA 
changed the word ‘‘barrier’’ in this 

paragraph to ‘‘safeguards’’ because 
‘‘safeguards’’ more accurately describes 
the protective measures required by 
paragraph (c)(3) than barriers. 

Suitable grounding is another 
important work practice that employers 
can use to protect employees from the 
hazards of high-voltage or high-power 
testing. If employers use high currents 
in the testing, they can use an isolated 
ground-return conductor, adequate for 
the service, so that heavy current, with 
its attendant voltage rise, will not pass 
in the ground grid or the earth. Another 
safety consideration involving 
grounding is that employers should 
maintain at ground potential all 
conductive parts accessible to the test 
operator while the equipment is 
operating at high voltage. Final 
paragraph (d) contains requirements for 
proper grounding at test sites. 

Final paragraph (d)(1) requires that 
employers establish and implement safe 
grounding practices for test facilities 
that will ensure proper grounding of 
conductive parts accessible to the test 
operator and that will ensure that all 
ungrounded terminals of test equipment 
or apparatus under test are treated as 
energized until determined to be 
deenergized by tests. The final rule 
drops the exception for ‘‘portions of the 
equipment that are isolated from the test 
operator by guarding’’ specified in 
proposed paragraph (d)(1) because 
guarded parts of equipment are not 
accessible to the operator. 

Paragraph (d)(2), which is being 
adopted without substantive change 
from the proposal, requires employers to 
ensure either that visible grounds are 
applied automatically, or that 
employees using properly insulated 
tools manually apply visible grounds, to 
the high-voltage circuits. The grounds 
must be applied after the circuits are 
deenergized but before employees 
perform work on the circuit or on the 
item or apparatus under test. This 
paragraph also requires common ground 
connections to be solidly connected to 
the test equipment and apparatus under 
test. 

Paragraph (d)(3), which is being 
adopted without substantive change 
from the proposal, addresses hazards 
resulting from the use of inadequate 
ground returns. Inadequate ground 
returns can result in a voltage rise in the 
ground grid or in the earth whenever 
high currents occur during the 
testing.424 This paragraph requires the 
use of an isolated ground return so that 
no intentional passage of current, with 
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425 The term ‘‘step and touch potentials’’ refers to 
voltages that can appear between the feet of an 
observer or between his or her body and a grounded 
object. 

its attendant voltage rise, can occur in 
the ground grid or in the earth. 
However, under some conditions, it may 
be impractical to provide an isolated 
ground return. In such cases, it would 
not be reasonable to require an isolated 
ground-return conductor system. 
Therefore, final paragraph (d)(3) 
provides an exception to the 
requirement for an isolated ground 
return if the employer cannot use 
isolated ground returns because of the 
distance between the test site and the 
electric energy source and if the 
employer protects employees from 
hazardous step and touch potentials that 
may develop.425 Employers must always 
consider the possibility of voltage 
gradients developing in the earth during 
impulse, short-circuit, inrush, or 
oscillatory conditions. Examples of 
acceptable protection from step and 
touch potentials include suitable 
electrical protective equipment and the 
removal of employees from areas that 
may expose them to hazardous 
potentials. 

A note following final paragraph 
(d)(3)(ii) indicates that Appendix C 
contains information on measures 
employers can take to protect employees 
from hazardous step and touch 
potentials. Mr. Brad Davis with BGE 
noted that IEEE Std 80, Guide for Safety 
in AC Substation Grounding, is a good 
reference for guidance on protecting 
against hazardous step and touch 
potentials (Ex. 0126). OSHA reviewed 
IEEE Std 80–2000 and agrees that it does 
provide useful guidance on measures to 
protect employees from hazardous 
differences in electric potential, even 
though it applies to substation 
grounding rather than to high-voltage 
and high-power testing. Therefore, 
OSHA included references to this 
standard in both Appendix C, Protection 
from Step and Touch Potentials, and 
Appendix G, Reference Documents. 

Final paragraph (d)(4) addresses 
situations in which grounding through 
the power cord of test equipment would 
prevent employers from taking 
satisfactory measurements or would 
result in greater hazards for test 
operators. Normally, an equipment 
grounding conductor in the power cord 
of test equipment connects it to a 
grounding connection in the power 
receptacle. However, in some 
circumstances, this practice can prevent 
satisfactory measurements, or current 
induced in the grounding conductor can 
cause a hazard to employees. If these 

conditions exist, the use of the 
equipment grounding conductor within 
the cord would not be mandatory. In 
such situations, final paragraph (d)(4) 
requires the employer to use a ground 
clearly indicated in the test set up (for 
example, a ground with a distinctive 
appearance), and the employer must 
demonstrate that the ground used 
affords safety equivalent to the 
protection afforded by an equipment 
grounding conductor in the power 
supply cord. OSHA reworded this 
paragraph in the final rule for clarity. 

Final paragraph (d)(5) addresses 
grounding after tests and requires the 
employer to ensure that a ground is 
placed on the high-voltage terminal and 
any other exposed terminals when any 
employee enters the test area after 
equipment is deenergized. In the case of 
high capacitance equipment or 
apparatus, before any employee applies 
the direct ground, the employer must 
discharge the equipment or apparatus 
through a resistor having an adequate 
rating for the available energy. A direct 
ground must be applied to exposed 
terminals after the stored energy drops 
to a level at which it is safe to do so. 
OSHA adopted this paragraph 
substantially as proposed. The Agency 
reworded paragraph (d)(5)(i) to 
explicitly require the employer to 
discharge equipment or apparatus 
before a direct ground is applied. The 
proposed rule implied this requirement 
by ordering paragraph (d)(5)(i), which 
required employers to discharge the 
equipment or apparatus, before 
paragraph (d)(5)(ii), which required the 
application of a direct ground. 

Paragraph (d)(6), which is being 
adopted without substantive change 
from the proposal, addresses the 
hazards associated with field testing in 
which employers use test trailers or test 
vehicles. This paragraph requires that 
the chassis of such vehicles be grounded 
and further requires employers to 
protect employees, by bonding, 
insulation, or isolation, against 
hazardous touch potentials with respect 
to the vehicle, instrument panels, and 
other conductive parts accessible to the 
employees. The following examples 
describe the protection provided by 
each of these methods: 

(1) Protection by bonding: Provide, 
around the vehicle, an area covered by 
a metallic mat or mesh of substantial 
cross-section and low impedance, with 
the mat or mesh bonded to the vehicle 
at several points and to an adequate 
number of driven ground rods or, where 
available, to an adequate number of 
accessible points on the station ground 
grid. All bonding conductors must be of 
sufficient electrical size to keep the 

voltage developed during maximum 
anticipated current tests at a safe value. 
The mat must be of a size that precludes 
simultaneous contact with the vehicle 
and with the earth or with metallic 
structures not adequately bonded to the 
mat. 

(2) Protection by insulation: Provide, 
around the vehicle, an area of dry 
wooden planks covered with rubber 
insulating blankets. The physical extent 
of the insulated area must be sufficient 
to prevent simultaneous contact 
between the vehicle, or the ground lead 
of the vehicle, and the earth or metallic 
structures in the vicinity. 

(3) Protection by isolation: Provide an 
effective means to exclude employees 
from any area where they could make 
simultaneous contact between the 
vehicle (or conductive parts electrically 
connected to the vehicle) and other 
conductive materials. Employers may 
use a combination of barriers, together 
with effective, interlocked gates, to 
ensure that the system is deenergized 
when an employee enters the test area. 

Finally, a third category of safe work 
practices applicable to employers 
performing testing work, which 
complements the first two safety work 
practices of safeguarding and grounding, 
involves work practices associated with 
the installation of control and 
measurement circuits used at test 
facilities. Employers must adopt the 
practices necessary for the protection of 
personnel and equipment from the 
hazards of high-voltage or high-power 
testing for every test using special 
signal-gathering equipment (that is, 
meters, oscilloscopes, and other special 
instruments). In addition, special 
settings on protective relays and 
reexamination of backup schemes may 
be necessary to ensure an adequate level 
of safety during the tests or to minimize 
the effects of the testing on other parts 
of the system under test. Accordingly, 
final paragraphs (e)(1) through (e)(4) 
address the principal safe work 
practices associated with control and 
measuring circuits used in the test area. 

Generally, control wiring, meter 
connections, test leads, and cables 
should remain within the test area. 
Paragraph (e)(1), which is being adopted 
without substantive change from the 
proposal, contains requirements to 
minimize hazards involving test wiring 
routed outside the test area. The 
employer may not run control wiring, 
meter connections, test leads, or cables 
from a test area unless contained in a 
grounded metallic sheath and 
terminated in a grounded metallic 
enclosure or unless the employer takes 
other precautions that it can 
demonstrate will provide employees 

VerDate Mar<15>2010 23:17 Apr 10, 2014 Jkt 232001 PO 00000 Frm 00207 Fmt 4701 Sfmt 4700 E:\FR\FM\11APR2.SGM 11APR2m
st

oc
ks

til
l o

n 
D

S
K

4V
P

T
V

N
1P

R
O

D
 w

ith
 R

U
LE

S
2



20522 Federal Register / Vol. 79, No. 70 / Friday, April 11, 2014 / Rules and Regulations 

426 In some cases, the host employer will know 
about the condition of a pole, such as when the host 
employer has results from a pole-inspection 
program. Host employers must pass any such 
information to employees (as required by final 
§ 1926.952(a)(1)) and contractors (as required by 
final § 1926.950(c)(1)(ii)). However, in most cases, 
the employee at the worksite will still need to 
inspect the structure for deterioration to determine 
whether it is safe to climb. 

with equivalent safety, such as guarding 
the area so that employees do not have 
access to parts that could be hazardous. 

Paragraph (e)(2), which is being 
adopted without substantive change 
from the proposal, prevents possible 
hazards that arise from inadvertent 
contact with energized accessible 
terminals or parts of meters and other 
test instruments. Employers must isolate 
meters and instruments with such 
terminals or parts from employees 
performing tests. If an employer 
provides isolation by locating test 
equipment in metal compartments with 
viewing windows, the employer must 
also provide interlocks that interrupt the 
power supply when someone opens the 
compartment cover. 

Paragraph (e)(3) of the final rule 
addresses protecting temporary wiring 
and its connections from damage. This 
paragraph requires the employer to 
protect temporary wiring and its 
connections against damage, accidental 
interruptions, and other hazards. This 
paragraph also requires employers to 
keep the functional wiring used for the 
test set-up (that is, signal, control, 
ground, and power cables) separate from 
each other to the maximum extent 
possible, thereby minimizing the 
coupling of hazardous voltages into the 
control and measuring circuits. 
Paragraph (e)(3) in the proposal would 
have required employers to secure 
‘‘[t]he routing and connections of 
temporary wiring’’ against hazards. 
Paragraph (e)(3) of the final rule clarifies 
that the employer has to protect the 
temporary wiring and its connections 
against hazards. 

Paragraph (e)(4) of the final rule 
identifies a final safety work practice 
requirement related to control circuits. 
This paragraph, which is being adopted 
without substantive change from the 
proposal, requires the presence of a test 
observer in the test area during the 
entire test period if employees will be 
in the area. The test observer must be 
capable of immediately deenergizing all 
test circuits for safety purposes. 

Since the conditions for conducting 
field tests differ in important respects 
from those for laboratory tests, 
employers must take extra care to 
ensure appropriate levels of safety. 
Under field test conditions, employers 
usually do not provide permanent 
fences and gates for isolating the field 
test area, nor is there a permanent 
conduit for the instrumentation and 
control wiring. Additional hazards 
include sources of high-voltage electric 
energy in the vicinity, other than the 
source of test voltage. 

It is not always possible in the field 
for the employer to erect fences and 

interlocked gates to prevent employee 
ingress into a test area, as is possible 
during laboratory testing. Consequently, 
as described earlier under the summary 
and explanation for final paragraph 
(c)(3), employers must use readily 
recognizable means to discourage such 
ingress during field testing. 
Accordingly, final paragraph (f)(1) 
requires employers to adopt safety 
practices that provide for a safety check 
of temporary and field test areas before 
employees begin each group of 
continuous tests (that is, a series of tests 
conducted one immediately after 
another). Final paragraph (f)(2) provides 
that the test operator responsible for the 
testing verify, before the initiation of a 
continuous period of testing, the status 
of several safety conditions. These 
conditions include the state and 
placement of barriers and safeguards, 
the condition of status signals, the 
marking and availability of disconnects, 
the provision of clearly identifiable 
ground connections, the provision and 
use of necessary personal protective 
equipment, and the separation of signal, 
ground, and power cables. OSHA 
adopted paragraphs (f)(1) and (f)(2) 
without substantive change from the 
proposal. 

Section 1926.964, Overhead Lines and 
Live-Line Barehand Work 

As noted in paragraph (a)(1), 
§ 1926.964 of the final rule applies to 
work performed on or near overhead 
lines and equipment. The types of work 
performed on overhead lines and 
addressed by this section include the 
installation and removal of overhead 
lines, live-line barehand work, and work 
on towers and structures, which 
typically expose employees to the 
hazards of falls and electric shock. 

Section 1926.955 of existing Subpart 
V covers overhead lines. As OSHA 
noted in the preamble to the proposal, 
several requirements in the existing 
standard are redundant, and the Agency 
believes the existing section needs 
better organization (70 FR 34878). For 
example, existing paragraphs (c) and (d) 
both apply to the installation of lines 
parallel to existing lines. Existing 
paragraph (c)(3) requires the employer 
to ground lines being installed where 
there is a danger of hazardous induced 
voltage, unless the employer makes 
provisions to isolate or insulate 
employees. Paragraph (d)(1) of existing 
§ 1926.955 contains a similar 
requirement, and the rest of paragraph 
(d) specifies exactly how employers are 
to install the grounding. 

Paragraph (q) of existing § 1910.269 
also addresses work on overhead lines. 
When OSHA proposed to revise Subpart 

V, the Agency stated that it believed that 
‘‘the newer standard is much better 
organized, contains no redundancies, 
and better protects employees than the 
older construction standard’’ (70 FR 
34878). Therefore, the Agency used 
existing § 1910.269(q), rather than 
existing § 1926.955, as the base 
document in developing proposed 
§ 1926.964. However, OSHA also 
proposed requirements for § 1926.964 
that the Agency took from existing 
§ 1926.955 pertaining specifically to 
construction work. (Paragraph (q) of 
existing § 1910.269 does not contain 
these requirements, because it does not 
apply to construction.) For example, 
OSHA included the requirements of 
existing § 1926.955(b), which applies to 
metal-tower construction, in the 
proposed revision of Subpart V. 

Paragraph (a)(2), which is being 
adopted without substantive change 
from the proposal, requires the 
employer to determine that elevated 
structures such as poles and towers are 
strong enough to withstand the stresses 
imposed by the work employees will 
perform on them. For example, if the 
work involves removing and reinstalling 
an existing line on a utility pole, the 
pole must withstand the weight of the 
employee (a vertical force) and the 
forces resulting from the release and 
replacement of the overhead line (a 
vertical and possibly a horizontal force). 
The additional stress involved may 
cause the pole to break, particularly if 
the pole is rotted at its base. If the pole 
or structure cannot withstand the 
imposed loads, the employer must 
reinforce the pole or structure so that 
failure does not occur. This rule protects 
employees from hazards posed by the 
failure of a pole or other elevated 
structure. OSHA took this requirement, 
which is equivalent to existing 
§ 1926.955(a)(2), (a)(3), and (a)(4), from 
existing § 1910.269(q)(1)(i). 

In ascertaining whether a wood pole 
is safe to climb, as required under 
paragraph (a)(2), it is important to check 
the actual condition of the pole for the 
presence of decay or other conditions 
adversely affecting the strength of the 
pole.426 Appendix D to Subpart V 
contains methods of inspecting and 
testing the condition of wood structures 
before employees climb those 
structures. OSHA took these methods, 
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427 For the purpose of § 1926.964(a)(3)(iii), 
‘‘nearby’’ means that an employee on the ground is 
near enough to the hole that he or she could fall 
into it. 

which employers can use in 
ascertaining whether a wood structure is 
capable of sustaining the forces imposed 
by an employee climbing it, from 
Appendix D to existing § 1910.269. Note 
that the employer also must ascertain 
whether the pole is capable of 
sustaining any additional forces 
imposed on it during the work, such as 
the weight of employees working on it, 
the weight of any new or replaced 
equipment installed on it, and forces 
resulting from putting tension on 
conductors and guys. A note to this 
effect follows paragraph (a)(2). The note 
also references Appendix D. 

The employer can comply with final 
paragraph (a)(2) by ensuring that the 
design of support structures can 
withstand the stresses involved, training 
employees in proper inspection and 
evaluation techniques, and enforcing 
company rules that adhere to the 
standard. OSHA notes that employees in 
the field do not necessarily have 
structural engineering skills, so in many 
situations—such as those involving the 
installation of new, heavier, equipment 
in place of older, lighter, equipment— 
the employer might need to have its 
engineering staff conduct engineering 
analyses to ensure that the pole can 
withstand the stresses involved. 
(Typically, utilities perform this task in 
the initial design of the system or when 
they plan changes to it.) In such 
situations, the Agency still expects the 
employer to have the determination of 
the condition of the pole or structure 
made at the worksite by an employee 
who is capable of making this 
determination. 

When employees handle a pole near 
overhead lines, it is necessary to prevent 
the pole from contacting exposed, 
energized lines. Paragraph (a)(3)(i) of 
final § 1926.964 prohibits letting the 
pole come into direct contact with 
exposed, energized overhead 
conductors. One measure commonly 
used to prevent such contact involves 
pulling conductors away from the area 
where the pole will go. OSHA took final 
paragraph (a)(3)(i), which is equivalent 
to existing § 1926.955(a)(5)(i), from 
existing § 1910.269(q)(1)(ii). 

Mr. Brian Erga with ESCI 
recommended that OSHA revise this 
section to specify the measures that 
employers must take if employees bring 
poles within the minimum approach 
distance, explaining: 

Poles whether wood, steel or concrete are 
conductive, often very conductive, and 
should never enter MAD without insulated 
cover-up. However, the task of taking poles 
into MAD is conducted thousands of times 
each day across the US. OSHA needs to 

insure that safe work practices are used when 
working with poles. [Ex. 0155] 

Paragraph (a)(3)(i) of the final rule 
protects employees against injury from 
contact with conductors knocked down 
by poles being set, moved, or removed. 
OSHA did not design this paragraph 
primarily to protect against electric 
shock caused by approaching too 
closely to energized parts. OSHA agrees 
with Mr. Erga that poles are conductive 
and that employees must not take them 
within the minimum approach distance 
of energized parts. However, final 
§ 1926.960(c)(1)(iii) already prohibits 
employees from taking any conductive 
object closer to exposed energized parts 
than the employer’s established 
minimum approach distance, unless 
employers take certain protective 
measures. The Agency believes that it is 
unnecessary to repeat those 
requirements or alter them here. 
However, it is possible that the 
preamble to the proposal prompted Mr. 
Erga’s comment; the preamble indicated 
that ‘‘[m]easures commonly used to 
prevent . . . contact [between poles and 
lines] include installation of insulating 
guards on the pole’’ (70 FR 34879). In 
light of Mr. Erga’s apparent confusion, 
OSHA did not include this example in 
the final explanation for paragraph 
(a)(3)(i). In any event, Mr. Erga’s 
recommendation does not protect 
employees from injury by conductors 
knocked down by poles. Therefore, 
OSHA is adopting paragraph (a)(3)(i) 
substantively as proposed. 

Paragraph (a)(3)(ii) requires the 
employer to ensure that employees who 
handle a pole while setting, moving, or 
removing it near an exposed energized 
overhead conductor use electrical 
protective equipment or insulated 
devices and do not contact the pole with 
uninsulated parts of their bodies. OSHA 
took this provision from existing 
§ 1910.269(q)(1)(iii). NIOSH supported 
proposed paragraph (a)(3)(ii), noting 
that ‘‘[e]lectrocutions have occurred 
when ground workers not wearing PPE 
were guiding poles into holes and a 
powerline was contacted’’ (Ex. 0130). 
OSHA is adopting paragraph (a)(3)(ii) 
without change from the proposal. 

Existing § 1926.955(a)(6)(i), which 
OSHA did not adopt in final § 1926.964, 
requires employers to ensure that 
employees standing on the ground do 
not contact equipment or machinery 
that is working adjacent to energized 
lines or equipment, unless the 
employees are using suitable electrical 
protective equipment. The final rule 
covers the hazards of using mechanical 
equipment near energized parts in 
§ 1926.959, discussed earlier in this 

section of the preamble, and the Agency 
does not believe that there is a need for 
redundancy in § 1926.964. In fact, 
OSHA designed the final rule to 
eliminate the redundant and conflicting 
requirements contained in existing 
Subpart V. OSHA notes that it also left 
existing § 1926.955(a)(5)(ii), (a)(6)(ii), 
and (a)(8) out of final § 1926.964 
because final § 1926.959 already 
adequately covers the hazards addressed 
by these provisions (that is, hazards 
related to operation of mechanical 
equipment near energized parts). 

Paragraphs (a)(3)(i) and (a)(3)(ii) 
protect employees from hazards caused 
by falling power lines and by the pole’s 
contacting the line. They apply in 
addition to other applicable provisions, 
including requirements in final 
§ 1926.959(d) for operations involving 
mechanical equipment and in final 
§ 1926.960(c)(1)(iii) for minimum 
approach distances. 

To protect employees from falling into 
holes dug for poles, paragraph (a)(3)(iii), 
which is being adopted without 
substantive change from the proposal, 
requires employers to physically guard 
the holes, or ensure that employees 
attend the holes, whenever anyone is 
working nearby.427 OSHA took this 
provision, which is equivalent to 
existing § 1926.955(a)(7), from existing 
§ 1910.269(q)(1)(iv). 

Paragraph (b) addresses the 
installation and removal of overhead 
lines. OSHA took the provisions 
contained in this paragraph from 
existing § 1910.269(q)(2), which OSHA 
based in large part on existing 
§ 1926.955(c) (stringing and removing 
deenergized conductors) and 
§ 1926.955(d) (stringing adjacent to 
energized lines). However, the final 
rule, as with existing § 1910.269(q)(2), 
combines these provisions into a single 
paragraph (b). OSHA believes that these 
provisions, which combine and simplify 
the construction requirements for 
stringing overhead lines, will be easier 
for employers and employees to 
understand. OSHA added ‘‘(overhead 
lines)’’ after ‘‘overhead conductors or 
cable’’ in the introductory text to 
paragraph (b) in the final rule to clarify 
that paragraph (b) uses these terms 
synonymously. 

Paragraph (b)(1) requires employers to 
take precautions to minimize the 
possibility that conductors and cables, 
during installation and removal, will 
contact energized power lines or 
equipment. This paragraph requires 
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428 Disabling the reclosing feature of circuit 
protective devices does not provide any protection 
against initial contact with the energized circuit 
involved. It only prevents the devices from 
reenergizing the circuit after they open it on a fault 
condition as would occur, for example, when a line 
an employee is stringing drops onto an energized 
conductor. 

employers to do so by stringing 
conductors using the tension-stringing 
method (which keeps the conductors off 
the ground and clear of energized 
circuits) or by using barriers, such as 
rope nets and guards (which physically 
prevent one line from contacting 
another). Employers also may use 
equivalent measures. This paragraph 
protects employees against electric 
shock and against the effects of 
equipment damage resulting from 
accidental contact between the line and 
energized parts during line installation 
and removal. 

Ms. Salud Layton with the Virginia, 
Maryland and Delaware Association of 
Electric Cooperatives asked the Agency 
to ‘‘clarify that this requirement is 
necessary to avoid hazards only when 
crossing or paralleling existing 
energized cables and conductors’’ (Ex. 
0175). 

OSHA generally agrees with this 
comment, but notes that the required 
precautions are necessary whenever the 
lines can contact any energized parts, 
not just existing energized cables and 
conductors. Therefore, to clarify the 
rule, the Agency added the clause 
‘‘[w]hen lines that employees are 
installing or removing can contact 
energized parts’’ at the beginning of 
final paragraph (b)(1). 

Even though the precautions taken 
under paragraph (b)(1) minimize the 
possibility of accidental contact, there is 
still a significant residual risk that the 
line could contact energized parts 
during installation or removal of the 
line. In the 1994 rulemaking on 
§ 1910.269, OSHA concluded that the 
hazards posed during line installation or 
removal were equivalent to the hazards 
posed during the operations of 
mechanical equipment near energized 
parts (59 FR 4406). Employee exposure 
to hazardous differences in potential 
occurs if, during installation or removal 
of the line, the conductor or the 
equipment installing or removing the 
conductor contacts an energized part. 
The methods of protection employers 
can apply also are the same in both 
cases. Therefore, the Agency concluded 
that the approach applied to the hazard 
associated with contact between 
mechanical equipment and overhead 
lines also should apply to the hazard 
associated with contact between an 
existing energized conductor and a line 
during installation and removal of the 
line. Accordingly, paragraph (b)(2) of 
proposed § 1926.964 adopted the 
requirements of proposed 
§ 1926.959(d)(3) by reference for 
conductors, cables, and pulling and 
tensioning equipment in situations in 
which employees install or remove 

conductors or cables close enough to 
energized conductors that certain 
failures (in the pulling or tensioning 
equipment, the conductor or cable being 
pulled, or the previously installed lines 
or equipment) could energize the 
pulling or tensioning equipment, 
conductor, or cable. Therefore, the 
proposal essentially provided that the 
employer would have to institute 
measures to protect employees from 
hazardous differences in potential at the 
work location. (See the discussion of 
final § 1926.959(d)(3) and Appendix C 
to Subpart V for acceptable methods of 
compliance.) 

Mr. Brian Erga with ESCI 
recommended that the heading to 
paragraph (b)(2) be shortened from 
‘‘Conductors, cables, and puling and 
tensioning equipment’’ to ‘‘Pulling and 
Tensioning Equipment’’ (Ex. 0155). Mr. 
Erga also proposed extensive new 
language for this provision, explaining: 

[ESCI’s] proposed changes to 
1926.694(b)(2) [use] current industry safe 
work practices accepted in the electrical 
industry and supported by IEEE 516 Section 
7.5 and IEEE 1048 Section 10. These changes 
are the current thinking of the industry and 
should be followed to protect workers near 
mechanical equipment. [Id.] 

As discussed earlier in this section of 
the preamble, Mr. Erga made a similar 
proposal with respect to proposed 
§ 1926.959(d)(3) (id.). OSHA rejected 
that proposal. (See the summary and 
explanation for final § 1926.959(d)(3), 
earlier in this section of the preamble.) 
The Agency is declining to adopt Mr. 
Erga’s proposal here for the same 
reasons. In addition, OSHA believes that 
it is important for the final rule to allow 
employers to set the same procedures 
for protecting pulling and tensioning 
equipment as they set for other types of 
mechanical equipment; the hazards, and 
the methods of protecting employees, 
are the same. The Agency declines to 
change the heading for this paragraph, 
as suggested by Mr. Erga, because this 
paragraph applies not only to pulling 
and tensioning equipment, but to 
conductors and cables as well. 
Therefore, OSHA adopted paragraph 
(b)(2) substantially as proposed. In the 
final rule, OSHA replaced the word 
‘‘wire’’ with ‘‘conductor’’ for 
consistency, as proposed 
§ 1926.964(b)(2) used these words 
interchangeably. 

Mr. James Junga with Local 223 of the 
Utility Workers Union of America 
requested clarification of proposed 
paragraph (b)(2) as it applies to pulling 
underground cables up a pole (Ex. 
0197). First, he asked if this provision 
addressed the stress that the pulling 
operation puts on the pole (id.). OSHA 

notes that it addressed these hazards in 
final paragraph (a)(2), which requires 
the employer to determine that elevated 
structures such as poles and towers are 
strong enough to withstand the stresses 
imposed by the work employees will 
perform. In making that determination, 
the employer must consider the stresses 
imposed by pulling underground cables 
up a pole. 

Second, Mr. Junga asked whether 
paragraph (b)(2) applies to pulling 
operations when employees pull an 
underground cable up a pole between 
energized conductors. OSHA considers 
an underground cable-pulling operation 
to fall under the overhead line 
provisions whenever employees pull the 
‘‘underground’’ cable up a pole or other 
overhead structure because the cable is 
an overhead line where the cable rises 
overhead. Thus, the precautions in final 
paragraph (b)(2) apply when employees 
pull an underground cable up a pole 
close enough to energized conductors 
that the specified failures could energize 
the pulling or tensioning equipment or 
the cable. 

Paragraph (b)(3), which is being 
adopted without substantive change 
from the proposal, requires the disabling 
of the automatic-reclosing feature of the 
devices protecting any circuit for 
conductors energized at more than 600 
volts and that pass under conductors 
employees are installing or removing. If 
the employer did not make the 
automatic-reclosing feature inoperable, 
it would cause the circuit protective 
devices to reenergize the circuit after 
they had tripped, exposing the 
employees to additional or more severe 
injury. 

Final paragraph (b)(1) requires the use 
of techniques that minimize the 
possibility of contact between existing 
and new conductors. Final paragraph 
(b)(2) requires the use of measures that 
protect employees from hazardous 
differences in potential. These two 
paragraphs provide the primary 
protection to employees installing 
conductors. Final paragraph (b)(3) is a 
redundant form of protection; it 
provides an additional measure of safety 
in case the employer violates the first 
two provisions.428 Therefore, this 
paragraph applies only to circuit 
reclosing devices designed to permit the 
disabling of the automatic-reclosing 
feature. The Agency believes that the 
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combination of final paragraphs (b)(1), 
(b)(2), and (b)(3) will provide effective 
protection to employees against the 
electrical hazards associated with 
installing or removing lines near 
energized parts. 

OSHA proposed paragraph (b)(4) to 
protect workers from the hazard of 
induced voltage on lines they are 
installing near (and usually parallel to) 
other energized lines. Proposed 
paragraph (b)(4) contained 
supplemental provisions on grounding 
that would have applied, in addition to 
grounding requirements elsewhere in 
Subpart V. The proposed paragraph 
generally would have required 
employers to ground these lines to 
minimize the voltage and protect 
employees handling the lines from 
electric shock when there was a hazard 
from induced voltage. 

Proposed paragraph (b)(4) provided 
that, before employees install lines 
parallel to existing energized lines, the 
employer would have to determine the 
approximate voltage to be induced in 
the new lines or assume that the 
induced voltage would be hazardous. 
Additionally, the proposal would have 
permitted employers to treat the line as 
energized rather than comply with the 
grounding requirements contained in 
proposed paragraph (b)(4). As proposed, 
paragraph (b)(4) contained five 
requirements that would have applied 
unless: (a) The employer could 
demonstrate that the lines being 
installed were not subject to the 
induction of hazardous voltage or (b) the 
lines were treated as energized. These 
provisions would have required 
employers to: 

(1) Install grounds on each bare 
conductor in increments of no more 
than 2 miles (proposed paragraph 
(b)(4)(i)); 

(2) Ensure that grounds remain in 
place until completion of the 
installation between dead ends 
(proposed paragraph (b)(4)(ii)); 

(3) Remove grounds as the last phase 
of aerial cleanup (proposed paragraph 
(b)(4)(iii)); 

(4) Install grounds at each work 
location and at all open dead-end or 
catch-off points or the next adjacent 
structure when employees are working 
on bare conductors (proposed paragraph 
(b)(4)(iv)); and 

(5) Bond and ground bare conductors 
before splicing them (proposed 
paragraph (b)(4)(v)). 

Mr. Brian Erga with ESCI objected to 
the requirements in proposed paragraph 
(b)(4), maintaining that the proposed 
provisions had serious flaws that posed 
hazards to employees (Exs. 0155, 0471; 
Tr. 1254–1256). He proposed alternative 

provisions to protect workers installing 
lines from hazards associated with the 
lines becoming energized either through 
contact with energized parts or by 
electromagnetic or electrostatic 
induction (id.). He explained: 

[S]everal paragraphs in the current section 
of OSHA 1910.269(q) and the proposed 
section of OSHA 1926.964 are simply wrong 
and ‘‘old school.’’ Much of the current and 
proposed regulations rely on theories and 
beliefs that have been found to be totally 
incorrect and in some cases deadly wrong. 

OSHA 1910.269(q)(2)(iv) and 
1926.964(b)(4)(i) requires: 

(i) Each bare conductor shall be grounded 
in increments so that no point along the 
conductor is more than 3.22 km (2 miles) 
from a ground. 

(ii) If employees are working on bare 
conductors, grounds shall also be installed at 
each work location where these employees 
are working and grounds shall be installed at 
all open dead-ends or catch-off points or the 
next adjacent structure. 

OSHA 1926.964(b)(4)(i) through (b)(4)(iv) 
provides no protection and cannot be 
justified with today’s knowledge of 
equipotential grounding procedures. These 
procedures are not supported in any industry 
published documents and contradicts IEEE 
1048. 

. . . ESCI has yet to find an industry expert 
who can explain the reason for OSHA 
1910.269(q)(2)(iv) and 1926.964(b)(4)(i). In 
fact these procedures create lethal hazards on 
de-energized lines and equipment for 
workers. Again, these rules are from the days 
when we believed in safety of ‘‘felt hats’’ and 
the ‘‘horse and buggy.’’ 

Documented fatal accidents prove multiple 
sets of grounds on the same de-energized line 
can create electrostatic induction at lethal 
levels. On December 18, 2000, Connecticut 
Light and Power sustained a fatal accident 
when a qualified worker was electrocuted on 
a grounded static wire, of a de-energized and 
grounded line that was grounded in multiple 
locations along the lines route . . . . 

IEEE 1048–2003, Section 4.4.2 ‘‘Magnetic 
coupling under normal conditions’’ discusses 
the hazard developed by closing the station 
ground switches and installing grounds at the 
worksite (use of multiple grounds at multiple 
locations along the line). This hazard can be 
easily eliminated by grounding at one 
location; the worksite with [an equipotential 
zone]. 

Other industry studies have shown that 
more than one personal protective ground, 
installed at the work location, does nothing 
but create additional hazards. [Ex. 0471] 

Mr. Erga’s comment convinced the 
Agency that multiple unnecessary 
grounds can lead to injury and that 
proposed paragraph (b)(4), which 
provided for multiple redundant 
grounds, is therefore insufficiently 
protective. Furthermore, OSHA notes 
that other provisions in the standard 
that require protective grounding 
impose performance requirements that 
protect employees from hazardous 

differences in potential. For example, 
final § 1926.962(c) requires temporary 
protective grounds to be placed on 
deenergized conductors to prevent 
employee exposure to hazardous 
differences in electric potential. 
Paragraph (d)(3)(iii) of final § 1926.959 
requires employers to protect each 
employee from hazards that might arise 
from mechanical equipment’s 
contacting energized lines, including 
protection from hazardous differences 
in electric potential. OSHA decided to 
adopt a similar provision here. First, the 
Agency divided paragraph (b)(4) of 
proposed § 1926.964 into two 
paragraphs. Final paragraph (b)(4)(i), 
which is described further later in this 
section of the preamble, contains the 
first sentence from the introductory text 
to proposed paragraph (b)(4) without 
substantive change. Paragraph (b)(4)(ii), 
which replaces the last sentence of the 
introductory text to proposed paragraph 
(b)(4) and proposed paragraphs (b)(4)(i) 
through (b)(4)(v), sets the employer’s 
obligation to protect employees from 
hazardous differences in potential 
unless the lines employees are installing 
are not subject to the induction of a 
hazardous voltage or unless the lines are 
treated as energized. Paragraph (b)(4)(ii) 
of the final rule reads as follows: 

Unless the employer can demonstrate that 
the lines that employees are installing are not 
subject to the induction of a hazardous 
voltage or unless the lines are treated as 
energized, temporary protective grounds 
shall be placed at such locations and 
arranged in such a manner that the employer 
can demonstrate will prevent exposure of 
each employee to hazardous differences in 
electric potential. 

OSHA also added a note following this 
paragraph, similar to the notes to final 
§§ 1926.959(d)(3)(iii) and 1926.962(c), 
indicating that Appendix C contains 
guidelines for protecting employees 
from hazardous differences in electric 
potential. 

OSHA decided against adopting Mr. 
Erga’s suggested regulatory language. 
The Agency believes that his proposed 
language is too detailed and that the 
requirement adopted in the final rule 
appropriately states the objective in 
performance terms. OSHA, however, 
considered Mr. Erga’s suggested 
requirements and adopted several of 
them as guidelines in Appendix C to 
final Subpart V for installing protective 
grounding equipment to protect 
employees from hazardous differences 
in potential. 

As noted earlier, paragraphs (b)(4)(i) 
and (b)(4)(ii) of the final rule require the 
employer to determine whether existing 
energized lines will induce hazardous 
voltage when lines are installed parallel 
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429 Electric current passing through the body has 
varying effects depending on the amount of the 
current. At the let-go threshold, the current 
overrides a person’s control over his or her muscles. 
At that level, an employee grasping an object will 
not be able to let go of the object. The let-go 
threshold varies from person to person; however, 
there are accepted values for women, men, and 
children. At 6 milliamperes, 5 percent of women 
will not be able to let go. Thus, this is the accepted 
let-go threshold for women. (See 41 FR 55698.) 

to the existing lines. OSHA notes that 
the final rule does not provide specific 
guidance for determining whether a 
hazard exists due to induced voltage. 
The hazard depends not only on the 
voltage of the existing line, but also on 
the length of the line employees are 
installing and the distance between the 
existing line and the new one. Electric 
shock, whether caused by induced or 
other voltage, poses two different 
hazards. First, the electric shock could 
cause an involuntary reaction, which 
could cause a fall or other injury. 
Second, the electric shock itself could 
cause respiratory or cardiac arrest. If the 
employer takes no precautions to 
protect employees from hazards 
associated with involuntary reactions 
from electric shock, a hazard exists if 
the induced voltage is sufficient to pass 
a current of 1 milliampere through a 
500-ohm resistor. (The 500-ohm resistor 
represents the resistance of an 
employee. The 1 milliampere current is 
the threshold of perception.) If the 
employer protects employees from 
injury due to involuntary reactions from 
electric shock, a hazard exists if the 
resultant current would be more than 6 
milliamperes (the let-go threshold for 
women 429). OSHA included a note to 
this effect following final paragraph 
(b)(4). 

Paragraph (b)(5) of the final rule 
requires reel-handling equipment, 
including pulling and tensioning 
equipment, to be in safe operating 
condition, as well as leveled and 
aligned. Proper alignment of the 
stringing machines will help prevent 
failure of the equipment, conductors, 
and supporting structures, which could 
result in injury to workers. OSHA is 
adopting this provision without change 
from the proposal. 

The purpose of final paragraphs (b)(6), 
(b)(7), and (b)(8) is to prevent failure of 
the line-pulling equipment and 
accessories. These provisions, 
respectively, require the employer to 
ensure that employees do not exceed 
load ratings (limits) of the equipment, 
require the repair or replacement of 
defective pulling lines and accessories, 
and prohibit the use of conductor grips 
on wire rope unless the manufacturer 
designed such grips specifically for use 
in pulling wire rope. OSHA considers 

equipment damaged beyond 
manufacturing specifications or 
damaged to an extent that would reduce 
its load ratings to be ‘‘defective’’ for the 
purposes of final paragraph (b)(7). 
Manufacturers normally provide load 
limits and design specifications, but 
employers also can find load limits and 
specifications in engineering and 
materials handbooks (see, for example, 
The Lineman’s and Cableman’s 
Handbook, 269-Ex. 8–5). OSHA adopted 
paragraphs (b)(6), (b)(7), and (b)(8) 
without substantive revision from the 
proposal. 

When employers use the tension 
stringing method, the pulling rig (which 
takes up the pulling rope and thereby 
pulls the conductors into place) is 
separated from the reel stands and 
tensioner (which pay out the conductors 
and apply tension to them) by one or 
more spans (the distance between the 
structures supporting the conductors). 
In an emergency, the pulling equipment 
operator may have to shut down the 
operation. Paragraph (b)(9), which is 
being adopted without substantive 
change from the proposal, requires the 
employer to ensure that employees 
maintain reliable communication 
between the reel tender and the pulling- 
rig operator through two-way radios or 
other equivalent means. OSHA designed 
this provision to ensure that, in case of 
emergency at the conductor supply end, 
the pulling rig operator can shut the 
equipment down before injury-causing 
damage occurs. 

Paragraph (b)(10), which is being 
adopted without substantive change 
from the proposal, prohibits the 
operation of the pulling rig under unsafe 
conditions. OSHA included an 
explanatory note following final 
paragraph (b)(10) providing examples of 
unsafe conditions. 

Paragraph (b)(11), which is being 
adopted without substantive change 
from the proposal, generally prohibits 
employees from working directly 
beneath overhead operations or on the 
crossarm while a power-driven device is 
pulling the conductor or pulling line 
and the conductor or pulling line is in 
motion. Employees may perform work 
in such positions only as necessary to 
guide the stringing sock or board over or 
through the stringing sheave. This 
provision minimizes employee exposure 
to injury resulting from the failure of 
equipment, conductors, or supporting 
structures during pulling operations. 

Under certain conditions, employees 
must perform work on transmission and 
distribution lines while they remain 
energized. Sometimes, employees use 
rubber insulating equipment or live-line 
tools to accomplish this work. However, 

this equipment has voltage and other 
limitations which make it impossible to 
insulate the employee performing work 
on energized lines under all conditions. 
In such cases, usually on medium- and 
high-voltage transmission lines, 
employees use the live-line barehand 
technique to perform the work. When 
they perform work ‘‘bare handed,’’ the 
employees work from an insulated 
aerial platform and are electrically 
bonded to the energized line. In this 
configuration, there is essentially no 
potential difference across the worker’s 
body, thereby protecting the employee 
from electric shock. Final paragraph (c) 
addresses the live-line barehand 
technique. 

OSHA took paragraph (c) from 
existing § 1910.269(q)(3). Existing 
§ 1926.955(e) contains similar 
requirements for live-line bare hand 
work. The following summary and 
explanation of final § 1926.964(c) 
outlines the substantive differences 
between this final rule and the existing 
rules. 

Because employees perform live-line 
barehand work on overhead lines, 
OSHA proposed to place requirements 
for this type of work in the section 
relating to work on overhead lines. This 
placement is consistent with the 
placement of live-line barehand 
requirements in existing Subpart V. 
However, it is technically possible to 
perform live-line barehand work on 
other types of installations as well (in 
substations, for example). In the 
preamble to the proposal, OSHA 
requested comments on whether it 
should consolidate the live-line 
barehand requirements with the other 
requirements relating to work on 
energized lines contained in § 1926.960. 

OSHA received few comments on this 
issue. Most of the commenters 
recommended leaving the live-line 
barehand requirements in the section on 
overhead line work. (See, for example, 
Exs. 0162, 0186, 0227.) TVA 
recommended moving the live-line bare 
hand requirements to § 1926.960 to 
place all requirements related to work 
on energized lines in one location (Ex. 
0213). BGE recommended that the live- 
line barehand requirements stand alone 
(Ex. 0126). 

OSHA decided to keep the live-line 
barehand provisions with the 
requirements for overhead line work. 
The Agency believes that nearly all live- 
line barehand work is performed on 
overhead lines. In addition, the inherent 
characteristics of the work and the 
required minimum approach distances 
to grounded objects generally make it 
difficult to use the live-line barehand 
technique on energized parts not 
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430 In fact, in 1989, OSHA used ‘‘clearances to 
ground’’ in proposed § 1910.269(q)(3)(ii)(B). The 
Agency mistakenly changed the language from 
‘‘clearances to ground’’ to ‘‘minimum approach 
distances to ground’’ in the 1994 final rule 
promulgating § 1910.269 because OSHA decided to 
replace the term ‘‘clearance’’ with ‘‘minimum 
approach distance’’ throughout § 1910.269 where it 
used the word ‘‘clearances’’ to refer to ‘‘[t]he closest 
distance an employee is permitted to approach an 
energized or a grounded object’’ (59 FR 4381). 

431 If the circuit protective devices do not provide 
an autoreclosing feature, the circuit will remain 
deenergized by design. In addition, voltage surges 
caused by circuit reclosing would not occur. 

432 Protective grounding provides supplementary 
protection in case the deenergized line is 
reenergized. 

installed overhead. However, OSHA is 
making changes to § 1926.964 to clarify 
that paragraph (c) applies to all 
barehand work on energized parts. The 
Agency is modifying the title of final 
§ 1926.964 and the scope of this section, 
as set forth in paragraph (a)(1), to 
indicate that this section applies to live- 
line barehand work, in addition to 
overhead line work. Thus, final 
paragraph (c) applies to live-line 
barehand work irrespective of whether 
employees perform this work on 
overhead lines. 

Final paragraph (c)(1) requires 
employers to train each employee using, 
or supervising the use of, the live-line 
barehand method on energized circuits 
in the technique and safety 
requirements of final § 1926.964(c). The 
training must conform to § 1926.950(b). 
Without this training, employees would 
not be able to perform this highly 
specialized work safely. Proposed 
paragraph (c)(1) incorrectly implied that 
only refresher training needed to meet 
proposed § 1926.950(b). OSHA revised 
the language in this provision in the 
final rule to make it clear that the 
employee must complete training 
conforming to final § 1926.950(b) and 
that all of the training requirements in 
§ 1926.950(b) apply. 

Before employees can start live-line 
barehand work, employers must 
ascertain the voltage of the lines on 
which employees will be performing 
work. This voltage determines the 
minimum approach distances and the 
types of equipment that employees can 
use. If the voltage is higher than 
expected, the minimum approach 
distance will be too small, and the 
equipment may not be safe for use. 
Therefore, final paragraph (c)(2) requires 
employers to make a determination, 
before any employee uses the live-line 
barehand technique on energized high- 
voltage conductors or parts, of the 
nominal voltage rating of the circuit, of 
the clearances to ground of lines and 
other energized parts on which 
employees will perform work, and of 
the voltage limitations of equipment 
they will be using. OSHA is adopting 
this provision largely as proposed. The 
Agency describes two key revisions in 
the following paragraph. 

First, the final rule clarifies that this 
information is in addition to the 
information about existing conditions 
that is required by final § 1926.950(d). 
Second, final § 1926.964(c)(2)(ii) uses 
the term ‘‘clearances to ground’’ in place 
of the proposed term ‘‘minimum 
approach distances to ground.’’ OSHA 
took this provision from existing 
§ 1910.269(q)(3)(ii)(B). OSHA took 
existing § 1910.269(q)(3)(ii)(B), in turn, 

from existing § 1926.955(e)(2)(ii), which 
uses the term ‘‘clearances to 
ground.’’ 430 

The term ‘‘clearances to ground’’ in 
existing § 1926.955(e)(2)(ii) refers to the 
clear distance between energized parts 
and ground. That term, not ‘‘minimum 
approach distances to ground,’’ is 
appropriate here. Therefore, in final 
§ 1926.964(c)(2)(ii), OSHA is adopting 
the term from existing 
§ 1926.955(e)(2)(ii) in place of the 
proposed term. 

Because an employee performing live- 
line barehand work is at the same 
potential as the line on which he or she 
is working, the employee has exposure 
to two different voltages. First, the 
employee is exposed to the phase-to- 
ground voltage with respect to any 
grounded object, such as a pole or 
tower. Second, the employee is exposed 
to the full phase-to-phase voltage with 
respect to the other phases on the 
circuit. Thus, there are two sets of 
minimum approach distances 
applicable to live-line barehand work— 
one for the phase-to-ground exposure 
(the distance from the employee to a 
grounded object) and one for the phase- 
to-phase exposure (the distance from the 
employee to another phase). The phase- 
to-phase voltage is higher than the 
phase-to-ground voltage. Consequently, 
the phase-to-phase-based minimum 
approach distance is greater than the 
phase-to-ground-based minimum 
approach distance. (See the explanation 
of the basis for minimum approach 
distances in the summary and 
explanation for final § 1926.960(c)(1), 
earlier in this section of the preamble.) 

Paragraph (c)(3)(i), which is being 
adopted without substantive change 
from the proposal, requires that the 
employer ensure that the insulated tools 
(such as live-line tools), insulated 
equipment (such as insulated ladders), 
and aerial devices and platforms used 
by employees in live-line barehand 
work are designed, tested, and made for 
live-line barehand work. The Agency 
considers insulated equipment (such as 
live-line tools) designed for long- 
duration contact with parts energized at 
the voltage on which employees will 
use the equipment to meet this 
requirement. Insulating equipment 
designed for brush contact only is not 

suitable for live-line barehand work. 
Paragraph (c)(3)(ii), which is being 
adopted without substantive change 
from the proposal, requires that 
employers ensure that employees keep 
tools and equipment clean and dry 
while they are in use. These provisions 
are important to ensure that equipment 
does not fail under constant contact 
with high-voltage sources. 

Paragraph (c)(4), which is being 
adopted without substantive change 
from the proposal, requires employers to 
render inoperable the automatic- 
reclosing feature of circuit-interrupting 
devices protecting the lines if the design 
of those devices so permits. In case of 
a fault at the worksite, it is important for 
the circuit to be deenergized as quickly 
as possible and for it to remain 
deenergized once the protective devices 
open the circuit.431 Preventing the 
reclosing of a circuit will reduce the 
severity of any possible injuries. 
Additionally, this measure helps limit 
possible switching-surge voltage, 
thereby providing an extra measure of 
safety for employees. This provision is 
comparable to existing § 1926.955(e)(5), 
which requires the employer to render 
the automatic-reclosing feature 
inoperable ‘‘where practical.’’ The 
proposal eliminates this phrase because 
OSHA believes that it is essential that a 
line that becomes deenergized on a fault 
not be reenergized if possible. During 
live-line barehand work, employees 
have no other back-up system providing 
for their safety as they would for work 
on deenergized lines.432 Thus, if the 
employee causes a fault on the line, the 
line must not become reenergized 
automatically. 

Sometimes the weather makes live- 
line barehand work unsafe. For 
example, lightning strikes on lines can 
create severe transient voltages against 
which the minimum approach distances 
required by final paragraph (c)(13) 
(described later in this section of the 
preamble) may not provide complete 
protection to employees working on the 
line. Additionally, forces imposed by 
the wind can move line conductors and 
reduce the clearance below the 
minimum approach distance. To 
provide protection against 
environmental conditions that can 
increase the hazards by an unacceptable 
degree, final paragraph (c)(5) prohibits 
live-line barehand work under adverse 
weather conditions that make the work 
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433 Section 7.3.1.1 of IEEE Std 516–2009 states: 
‘‘Energized-line maintenance should not be started 
when lightning is visible or thunder is audible at 
the worksite’’ (Ex. 0532). 

hazardous even after the employer 
implements the work practices required 
by Subpart V. Also, employees may not 
work under any conditions in which 
winds reduce phase-to-phase or phase- 
to-ground clearances at the work 
location below the minimum approach 
distances specified in final paragraph 
(c)(13), unless insulating guards cover 
the grounded objects and other lines 
and equipment. 

Existing § 1926.955(e)(6) prohibits 
live-line barehand work only during 
electrical storms. OSHA believes that 
expanding the prohibition to include 
any weather condition making it unsafe 
to perform this type of work will 
increase employee protection. OSHA 
took the language for paragraph (c)(5) in 
the final rule from existing 
§ 1910.269(q)(3)(v), which prohibits 
live-line barehand work ‘‘when adverse 
weather conditions would make the 
work hazardous even after the work 
practices required by this section are 
employed.’’ (Emphasis added.) OSHA 
included this language in proposed 
§ 1926.964(c)(5). The Agency corrected 
paragraph (c)(5) in the final rule by 
replacing the word ‘‘section’’ with 
‘‘subpart.’’ In addition, the Agency 
revised this provision in the final rule 
to clarify that employees may not 
perform work when winds reduce the 
phase-to-ground or phase-to-phase 
clearances (rather than ‘‘minimum 
approach distances’’) below the required 
minimum approach distances. 

A note to final paragraph (c)(5) 
provides that thunderstorms in the 
vicinity, high winds, snow storms, and 
ice storms are examples of adverse 
weather conditions that make live-line 
barehand work too hazardous to 
perform safely, even after the employer 
implements the work practices required 
by Subpart V. In the final rule, OSHA 
revised the note from the proposal to 
more closely match the regulatory text 
in paragraph (c)(5). In addition, the 
Agency changed ‘‘immediate vicinity’’ 
to ‘‘vicinity’’ to clearly indicate that 
thunderstorms do not need to be in the 
work area to pose hazards.433 

Paragraph (c)(6), which is being 
adopted without substantive change 
from the proposal, requires the use of a 
conductive device, usually a conductive 
bucket liner, for bonding the insulated 
aerial device to the energized line or 
equipment. This bond creates an area of 
equipotential in which the employee 
can work safely. The employee must be 
bonded to this device by means of 

conductive shoes or leg clips or by 
another effective method. Additionally, 
if necessary to protect employees further 
(that is, if differences in electric 
potential at the worksite pose a hazard 
to employees), the employer must 
provide electrostatic shielding designed 
for the voltage. This paragraph, which 
OSHA took from existing 
§ 1910.269(q)(3)(vi), is essentially 
identical to existing § 1926.955(e)(7). 

To avoid receiving a shock caused by 
charging current, the employee must 
bond the conductive bucket liner or 
other conductive device to the energized 
conductor before he or she touches the 
conductor. Typically, employees use a 
live-line tool to bring a bonding jumper 
(already connected to the conductive 
bucket liner) into contact with the 
energized line. This connection brings 
the equipotential area surrounding the 
employee to the same voltage as that of 
the line. Thus, paragraph (c)(7), which 
is being adopted without substantive 
change from the proposal, requires the 
employer to ensure that, before the 
employee contacts the energized part, 
the employee bonds the conductive 
bucket liner or other conductive device 
to the energized conductor by means of 
a positive connection. Final paragraph 
(c)(7) also requires this connection to 
remain attached to the energized 
conductor until employees complete the 
work on the energized circuit. This 
paragraph, which OSHA took from 
existing § 1910.269(q)(3)(vii), is 
essentially identical to existing 
§ 1926.955(e)(14). 

Paragraph (c)(8), which is being 
adopted without substantive change 
from the proposal, requires aerial lifts 
used for live-line barehand work to have 
upper controls that are within easy 
reach of the employee in the bucket and 
lower controls near the base of the boom 
that can override operation of the 
equipment. On two-bucket-type lifts, the 
upper controls must be within easy 
reach of both buckets. Upper controls 
are necessary so that employees in the 
bucket can precisely control the lift’s 
direction and speed of approach to the 
live line. Control by workers on the 
ground responding to directions from a 
worker in the bucket could lead to 
contact by an employee in the lift with 
the energized conductor before the 
bonding jumper is in place. Controls are 
necessary at ground level, however, so 
that employees on the ground can 
promptly lower and assist employees in 
the lift who become disabled as a result 
of an accident or illness. Therefore, 
paragraph (c)(9), which is being adopted 
without substantive change from the 
proposal, prohibits, except in an 
emergency, operation of the ground- 

level controls when an employee is in 
the lift. Final paragraphs (c)(8) and 
(c)(9), which OSHA took from existing 
§ 1910.269(q)(3)(viii) and (q)(3)(ix), 
respectively, are essentially identical to 
existing § 1926.955(e)(12) and (e)(13). 

Paragraph (c)(10), which is being 
adopted without substantive change 
from the proposal, requires the 
employer to ensure that employees 
check all aerial-lift controls to ensure 
that they are in proper working order 
before employees elevate an aerial lift 
into the work position. This paragraph, 
which OSHA took from existing 
§ 1910.269(q)(3)(x), is essentially 
identical to existing § 1926.955(e)(10). 

To protect employees on the ground 
from the electric shock they would 
receive upon touching the truck 
supporting the aerial lift, paragraph 
(c)(11), which is being adopted without 
substantive change from the proposal, 
requires the body of the truck to be 
grounded, or the body of the truck to be 
barricaded and treated as energized, 
before employees elevate the boom. If 
the truck is grounded, the insulation of 
the lift limits the voltage on the body of 
the truck to a safe level. This paragraph, 
which OSHA took from existing 
§ 1910.269(q)(3)(xi), is similar to 
existing § 1926.955(e)(9). The existing 
requirement in Subpart V, however, also 
includes a provision for using the 
outriggers on the aerial lift to stabilize 
the equipment. Final § 1926.959(b), 
discussed earlier in this section of the 
preamble, addresses the need to 
stabilize aerial lifts. 

Aerial lifts that are used in live-line 
barehand work are exposed to the full 
line-to-ground voltage of the circuit for 
the duration of the job. To ensure that 
the insulating value of the lift being 
used is high enough to protect 
employees, final paragraph (c)(12) 
requires the employer to ensure that 
employees perform a boom-current test 
before starting work each day. 
Employers also must ensure that 
employees perform the test each time 
during the day when they encounter a 
higher voltage and whenever changed 
conditions indicate a need for retesting. 

According to final paragraph 
(c)(12)(i), the test consists of placing the 
bucket in contact with a source of 
voltage equal to that encountered during 
the job and keeping it there for at least 
3 minutes. Employees normally 
accomplish the test at the worksite by 
placing the bucket in contact with the 
energized line on which they will be 
working (without anybody in the 
bucket, of course). 

To provide employees with a level of 
protection equivalent to that provided 
by existing § 1910.269(q)(3)(xii) and 
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434 The 2009 edition of ANSI/SIA A92.2 contains 
an identical requirement. 

435 For a three-phase, Y-connected system, the 
phase-to-phase voltage equals times the phase-to- 
ground voltage. 

436 The definition of ‘‘insulated’’ in final 
§ 1926.968 reads: ‘‘Separated from other conducting 
surfaces by a dielectric (including air space) 
offering a high resistance to the passage of current.’’ 
The note following this definition states: ‘‘When 
any object is said to be insulated, it is understood 
to be insulated for the conditions to which it 
normally is subjected. Otherwise, it is, for the 
purpose of this subpart, uninsulated.’’ Thus, 
employees must treat any rope not insulated for the 
voltage as a conductive object and, thus, as 
energized when it is in contact with an energized 
part. 

American National Standard for 
Vehicle-Mounted Elevating and Rotating 
Aerial Devices (ANSI/SIA A92.2– 
2001 434), OSHA proposed, in the third 
sentence of paragraph (c)(12), to permit 
a leakage current of up to 1 
microampere per kilovolt of nominal 
phase-to-ground voltage. In contrast, the 
corresponding provision in existing 
§ 1926.955(e)(11) is less protective; it 
allows up to 1 microampere of current 
for every kilovolt of phase-to-phase 
voltage.435 OSHA received no comments 
on this issue and, therefore, adopted the 
proposed limit of 1 microampere per 
kilovolt of nominal phase-to-ground 
voltage in paragraph (c)(12)(ii) of the 
final rule. 

Final paragraph (c)(12)(iii) requires 
the immediate suspension of work from 
the aerial lift whenever there is an 
indication of a malfunction of the 
equipment, not only during tests. This 
requirement will prevent the failure of 
insulated aerial devices during use and 
will only affect work from an aerial lift. 
Employers may continue work not 
involving an aerial lift. Halting work 
from the lift will protect employees in 
the lift, as well as employees on the 
ground, from the electrical hazards 
involved. 

OSHA took paragraph (c)(12) from 
existing § 1910.269(q)(3)(xii) and 
adopted paragraph (c)(12) without 
substantive change from the proposal; 
this provision in the final rule is similar 
to existing § 1926.955(e)(11), except as 
previously noted. 

Paragraphs (c)(13), (c)(14), and (c)(15) 
in the proposed rule would have 
generally required employees to 
maintain the minimum approach 
distances specified in Table V–2 
through Table V–6 from grounded 
objects and from objects at an electric 
potential different from the potential of 
the bucket. Those proposed provisions, 
which OSHA based on existing 
§ 1910.269(q)(3)(xiii), (q)(3)(xiv), and 
(q)(3)(xv), were essentially identical to 
existing § 1926.955(e)(15), (e)(16), and 
(e)(17). Proposed paragraph (c)(13) 
applied to minimum approach distances 
in general; proposed paragraph (c)(14) 
covered minimum approach distances 
for employees approaching or leaving 
the energized conductor or bonding to 
an energized circuit; and proposed 
paragraph (c)(15) applied to the distance 
between the bucket and the grounded 
end of a bushing or insulator string and 
other grounded surfaces. The latter two 

paragraphs in the proposal clarified that 
the employee and the bucket are, in 
effect, at phase potential as the 
employee is approaching the energized 
part and that employees would have to 
maintain the phase-to-ground minimum 
approach distance from grounded 
objects. The preamble to the proposal 
noted that the employee also would 
have to maintain the phase-to-phase 
minimum approach distance from the 
other phases on the system (70 FR 
34882) and requested comments on 
whether proposed paragraphs (c)(14) 
and (c)(15) should address objects at 
different phase potentials, in addition to 
objects at ground potential. 

Only two commenters addressed this 
issue. BGE commented that it is 
reasonable to address only phase-to- 
ground potential because the proposed 
provisions implied phase-to-phase 
potential (Ex. 0126). IBEW argued, in 
contrast, that OSHA also should address 
phase-to-phase exposures in paragraphs 
(c)(14) and (c)(15), commenting: 

Since this requirement is contained in the 
live-line bare-hand work section of the 
proposal, the language should address objects 
at different phase potential, not just ground 
potentials. When performing live-line bare- 
hand work mid span, the phase-to-phase 
MAD could be critical. The same would hold 
true anytime an aerial device would be 
positioned between dead-ends on structures, 
or any other configuration when multiphases 
are present on the structure. [Ex. 0230] 

OSHA decided to take a middle 
course on this issue. When an employee 
is working at phase potential, which 
final paragraph (c)(13) covers, or moving 
into or away from the working position, 
which final paragraph (c)(14) covers, 
both phase-to-phase and phase-to- 
ground exposures may come into play. 
Proposed paragraph (c)(13) addressed 
both exposures, but, as noted in the 
preamble to the proposal, proposed 
paragraph (c)(14) did not (70 FR 34882). 
OSHA is correcting this oversight in the 
final rule, so that final paragraph (c)(14) 
also requires the employer to ensure 
that employees maintain the minimum 
approach distances ‘‘between the 
employee and conductive objects 
energized at different potentials.’’ 

Proposed paragraph (c)(15) 
supplemented proposed paragraphs 
(c)(13) and (c)(14) and served as a 
reminder that the phase-to-ground 
minimum approach distance applied to 
the grounded end of the insulator string. 
Thus, there is no need to add phase-to- 
phase exposures to this paragraph. 

OSHA is making an additional change 
to paragraphs (c)(13) through (c)(15) to 
account for changes in the minimum 
approach-distance requirements 
adopted in final § 1926.960(c)(1). The 

final rule does not list specific 
minimum approach distances in tables 
as the proposal did. Instead, final 
§ 1926.960(c)(1)(i) requires the employer 
to establish minimum approach 
distances. (See the summary and 
explanation for final § 1926.960(c)(1), 
earlier in this section of the preamble.) 
Consequently, paragraphs (c)(13) 
through (c)(15) of final § 1926.964 refer 
to ‘‘minimum approach distances, 
established by the employer under 
§ 1926.960(c)(1)(i),’’ in place of the 
references to proposed Table V–2 
through Table V–6. 

Mr. Anthony Ahern with Ohio Rural 
Electric Cooperatives noted that 
clearances between phases in 
substations typically are closer than on 
power lines (Ex. 0186). He asserted that 
if paragraph (c) ‘‘is also going to cover 
bare hand work in substations then 
phase to phase clearances also need to 
be addressed’’ (id.). 

OSHA does not dispute Mr. Ahern’s 
assertion that phase-to-phase clearances 
in substations may be smaller than on 
overhead lines. However, if the 
clearances are too small to permit 
employees to maintain minimum 
approach distances for phase-to-phase 
exposures while performing live-line 
barehand work, then the employer will 
have to choose a different work method. 
The Agency notes that employers 
already face this issue under existing 
§ 1910.269 and Subpart V, which both 
set minimum approach distances for 
phase-to-phase exposures. 

Paragraph (c)(16), which is being 
adopted without substantive change 
from the proposal, prohibits the use of 
handlines between the bucket and boom 
or between the bucket and ground. Such 
use of lines could result in a potential 
difference between the employee in the 
bucket and the power line when the 
employee contacts the handline. If the 
handline is a nonconductive type not 
supported from the bucket, employees 
may use it from the conductor to 
ground. (Unless the rope is insulated for 
the voltage, employees on the ground 
must treat it as energized.436) Lastly, the 
employer must ensure that no one uses 
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437 The final rule does not require the employer 
to make site-by-site engineering analyses. The 
employer could make an analysis that applies to a 
single site, a range of sites, or all sites for a given 
voltage, depending on the approach the employer 
takes in performing the engineering analysis. See 
the summary and explanation for final 

§ 1926.960(c)(1)(ii), earlier in this section of the 
preamble. 

438 Provisions outside Subpart P cover two of the 
requirements in the existing paragraphs. Under the 
last sentence of existing § 1926.955(b)(1), employees 
must use ladders to access pad- or pile-type footing 
excavations more than 4 feet deep. Paragraph (a) of 
§ 1926.1051 already addresses this hazard; this 
provision requires employers to provide a stairway 
or a ladder for access to breaks in elevation of more 
than 48 cm, unless a ramp, runway, sloped 
embankment, or personnel hoist is available. 
Existing § 1926.955(b)(3)(iii) addresses the stability 
of equipment used near excavations. Final 
§ 1926.959(b) and (c) cover hazards associated with 
instability of mechanical equipment. 

ropes used for live-line barehand work 
for other purposes. 

OSHA took final paragraph (c)(16) 
from existing § 1910.269(q)(3)(xvi); this 
provision is similar to existing 
§ 1926.955(e)(18). However, the existing 
standard, at § 1926.955(e)(18)(ii), 
prohibits employees from placing 
conductive materials over 36 inches 
long in the aerial lift bucket. Existing 
§ 1926.955(e)(18)(ii) makes exceptions 
for ‘‘appropriate length jumpers, armor 
rods, and tools.’’ OSHA is removing this 
requirement. Under the final rule, 
employers must ensure that employees 
maintain minimum approach distances 
regardless of the length of any 
conductive object. Thus, existing 
§ 1926.955(e)(18)(ii) is unnecessary. 

Paragraph (c)(17), which is being 
adopted without substantive change 
from the proposal, prohibits passing 
uninsulated equipment or materials 
between a pole or structure and an 
aerial lift while an employee working 
from the bucket is bonded to an 
energized part. Passing uninsulated 
objects in this way would bridge the 
insulation to ground and endanger the 
employee. This provision, which OSHA 
based on existing § 1910.269(q)(3)(xvii), 
has no counterpart in existing 
§ 1926.955(e). 

Proposed paragraph (c)(18) would 
have required the employer to print, on 
a plate of durable nonconductive 
material, a table reflecting the minimum 
approach distances listed in proposed 
Table V–2 through Table V–6. That 
paragraph would also have required the 
employer to mount the plate so as to be 
visible to the operator of the boom on 
aerial devices used for live-line 
barehand work. This provision, which 
OSHA took from existing 
§ 1910.269(q)(3)(xviii), was equivalent 
to existing § 1926.955(e)(20)(i). 

Although the Agency received no 
comments on this proposed provision, 
OSHA is not including it in the final 
rule. First, the final rule replaces the 
tables specifying minimum approach 
distances with a requirement that the 
employer establish minimum approach 
distances based on formulas. For 
voltages over 72.5 kilovolts, where 
employers use the live-line barehand 
technique, those established minimum 
approach distances could vary from site 
to site as the maximum transient 
overvoltage varies.437 Employers would 

comply with proposed paragraph (c)(18) 
with a table listing either a single 
minimum approach distance for each 
voltage or listing a variety of minimum 
approach distances for each voltage. A 
table listing a single value for each 
voltage would list minimum approach 
distances that employees would not be 
using at some sites, possibly leading to 
confusion. A table listing a variety of 
minimum approach distances for each 
voltage would be more difficult for 
employees to follow and might lead 
them to use noncompliant minimum 
approach distances, thus exposing the 
employees to sparkover hazards. 

Second, with information provided by 
the employer under final §§ 1926.950(d) 
and 1926.952(a)(1), employees will 
know the applicable minimum 
approach distance and will discuss it 
during the job briefing required under 
final § 1926.952(a)(2). Through the job 
briefing, the aerial device operator, and, 
if needed, the observer required under 
§ 1926.959(d)(2), will know the 
applicable minimum approach distance 
without needing to reference a table 
mounted on the boom of the aerial 
device. 

For these reasons, OSHA is not 
adopting proposed § 1926.964(c)(18) in 
the final rule. 

Final paragraph (c)(18) requires a 
nonconductive measuring device to be 
available and readily accessible to 
employees performing live-line 
barehand work. OSHA took this 
provision from existing 
§ 1910.269(q)(3)(xix). Existing 
§ 1926.955(e)(20)(ii) recommends, but 
does not require, an insulating 
measuring device. OSHA believes that 
this should be a requirement, rather 
than a recommendation, so that 
employees can accurately determine 
whether they are maintaining the 
required minimum approach distances. 
Compliance with final paragraph (c)(18) 
will help the employee accurately 
determine and maintain the minimum 
approach distances required by the 
standard. OSHA revised paragraph 
(c)(18) in the final rule to clarify that the 
measuring device must be accessible to 
employees performing live-line 
barehand work. 

Existing § 1926.955(e)(19) prohibits 
employees from overstressing an aerial 
lift used in live-line barehand work 
while lifting or supporting weights. 
OSHA did not include this requirement 
in proposed or final § 1926.964. The 
hazard addressed by the existing 
requirement is a general hazard, which 
is present whenever an employee uses 

an aerial lift, not just during live-line 
barehand work. Final § 1926.959(c), 
which requires employers to operate 
mechanical equipment within its 
maximum load ratings and other design 
limitations, is the appropriate provision 
addressing the relevant hazards. 

Final paragraph (d) addresses hazards 
associated with towers and other 
structures supporting overhead lines. 
OSHA took this paragraph from existing 
§ 1910.269(q)(4). 

Paragraph (b) of existing § 1926.955 
addresses metal tower construction. 
Many of the requirements in the existing 
rules cover the same hazards as other 
provisions in the construction 
standards. For example, existing 
§ 1926.955(b)(1), (b)(2), and (b)(3) 
address hazards associated with footing 
excavations. Subpart P of Part 1926 fully 
protects power transmission and 
distribution workers from these 
hazards.438 Therefore, revised Subpart V 
contains no counterparts to these 
existing requirements. Existing 
§ 1926.955(b)(5)(i) and (b)(7) contain 
simple references to other Part 1926 
requirements. Existing 
§ 1926.955(b)(5)(iii), (b)(6)(i), (b)(6)(v), 
and (b)(8), which address a few of the 
hazards associated with mechanical 
equipment, contain requirements that 
are equivalent to provisions in existing 
Subpart CC of Part 1926 or final 
§ 1926.959. Revised Subpart V does not 
contain counterparts for these six 
paragraphs. OSHA believes that 
eliminating these provisions will reduce 
redundancy and will eliminate the 
potential for conflicts between different 
standards. No rulemaking participants 
opposed the removal of these existing 
requirements. 

To protect employees on the ground 
from hazards presented by falling 
objects, paragraph (d)(1), which is being 
adopted without substantive change 
from the proposal, prohibits workers 
from standing under a tower or other 
structure while work is in progress, 
unless the employer can demonstrate 
that their presence is necessary to assist 
employees working above. This 
provision, which OSHA took from 
existing § 1910.269(q)(4)(i), is equivalent 
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439 For purposes of final paragraph (d)(4), OSHA 
considers emergency-restoration work to be work 
needed to restore an electric power transmission or 
distribution installation to an operating condition to 
the extent necessary to safeguard the general public. 

440 Section 7.3.1.1 of IEEE Std 516–2009 states: 
‘‘Energized-line maintenance should not be started 
when lightning is visible or thunder is audible at 
the worksite’’ (Ex. 0532). 

441 For the purposes of final § 1926.965(d)(1), 
‘‘immediate vicinity’’ means near enough to the 
manhole or vault opening that the attendant can 
monitor employees in the space and render any 
necessary assistance in an emergency. 

to existing § 1926.955(b)(4)(i) and 
(b)(5)(ii). However, final paragraph 
(d)(1) eliminates the redundancy 
presented by the two existing 
requirements in § 1926.955. 

Paragraph (d)(2), which is being 
adopted without substantive change 
from the proposal, requires the 
employer to ensure that employees use 
tag lines or other similar devices to 
maintain control of tower sections being 
raised or positioned, unless the 
employer can demonstrate that the use 
of such devices would result in a greater 
hazard to employees. The use of tag 
lines prevents moving tower sections 
from striking employees. This provision, 
which OSHA took from existing 
§ 1910.269(q)(4)(ii), is similar to existing 
§ 1926.955(b)(4)(ii) and (b)(6)(ii). 
However, final paragraph (d)(2) 
eliminates the redundancy presented by 
the two existing requirements in 
§ 1926.955. 

Paragraph (d)(3), which is being 
adopted without substantive change 
from the proposal, requires loadlines to 
remain in place until employees safely 
secure the load so that it cannot topple 
and injure an employee. This provision, 
which OSHA took from existing 
§ 1910.269(q)(4)(iii), is essentially 
identical to existing § 1926.955(b)(4)(iii) 
and (b)(6)(iii). However, final paragraph 
(d)(3) eliminates the redundancy 
presented by the two existing 
requirements in § 1926.955. 

Some weather conditions can increase 
the hazard for employees working from 
towers and other overhead structures. 
For example, icy conditions may 
increase the likelihood of slips and falls, 
perhaps making them unavoidable. 
Final paragraph (d)(4) generally 
provides that work must stop when 
adverse weather conditions make the 
work hazardous in spite of compliance 
with other applicable provision of 
Subpart V. However, when the work 
involves emergency restoration of 
electric power,439 the additional risk 
may be necessary for public safety, and 
the standard permits employees to 
perform such work even in adverse 
weather conditions. This provision, 
which OSHA took from existing 
§ 1910.269(q)(4)(iv), is essentially 
identical to existing § 1926.955(b)(6)(iv). 
OSHA changed ‘‘this section’’ in 
proposed paragraph (d)(4) to ‘‘this 
subpart’’ in final paragraph (d)(4) to 
accurately identify the CFR unit 
involved. 

A note to paragraph (d)(4) provides 
that thunderstorms in the vicinity, high 
winds, snow storms, and ice storms are 
examples of adverse weather conditions 
that make work on towers or other 
structures that support overhead lines 
too hazardous to perform, even after the 
employee implements the work 
practices required by final Subpart V. In 
the final rule, OSHA revised the note to 
closely match the regulatory text in 
paragraph (d)(4). In addition, the 
Agency changed ‘‘immediate vicinity’’ 
to ‘‘vicinity’’ to more clearly indicate 
that thunderstorms do not need to be in 
the work area to pose a hazard.440 

16. Section 1926.965, Underground 
Electrical Installations 

In many electric distribution systems, 
utilities install electric equipment in 
enclosures, such as manholes and 
vaults, set beneath the earth. Section 
1926.965 addresses safety for these 
underground electrical installations. As 
noted in final paragraph (a), the 
requirements in this section are in 
addition to requirements contained 
elsewhere in Subpart V (and elsewhere 
in Part 1926) because § 1926.965 only 
addresses conditions unique to 
underground facilities. For example, 
final § 1926.953, relating to enclosed 
spaces, also applies to underground 
operations involving entry into an 
enclosed space. 

OSHA took § 1926.965 from existing 
§ 1910.269(t). Existing Subpart V 
contains requirements for work on 
underground lines in § 1926.956. OSHA 
explains the differences between the 
existing rules and the final rule in the 
following summary and explanation of 
final § 1926.965. 

Paragraph (b), which is being adopted 
without substantive change from the 
proposal, requires the use of ladders or 
other climbing devices for entrance into, 
and exit from, manholes and subsurface 
vaults that are more than 1.22 meters (4 
feet) deep. Because employees’ jumping 
into subsurface enclosures or climbing 
on the cables and hangers installed in 
these enclosures can easily injure 
employees, the standard requires the 
use of appropriate devices for 
employees entering and exiting 
manholes and vaults. Paragraph (b) 
specifically prohibits employees from 
climbing on cables and cable hangers to 
get into or out of a manhole or vault. 
OSHA took this provision from existing 
§ 1910.269(t)(1). Existing Subpart V 

contains no counterpart to this 
requirement. 

Paragraph (c), which is being adopted 
without substantive change from the 
proposal, requires equipment used to 
lower materials and tools into manholes 
or vaults to be capable of supporting the 
weight of the materials and tools and 
specifies that employers check this 
equipment for defects before employees 
use it. Paragraph (c) also requires 
employees to be clear of the area 
directly under the opening for the 
manhole or vault before tools or 
materials are lowered into the 
enclosure. These provisions, found in 
separate paragraphs in the final rule, 
protect employees against injuries from 
falling tools and material. Note that, 
because work addressed by this 
paragraph exposes employees to the 
danger of head injury, § 1926.100(a) 
requires employees to wear head 
protection when they are working in 
underground electrical installations. 
OSHA took paragraph (c) of the final 
rule from existing § 1910.269(t)(2). 
Existing Subpart V contains no 
counterpart to this requirement. 

Final paragraph (d) requires 
attendants for manholes and vaults. 
Under final paragraph (d)(1), during the 
time employees are performing work in 
a manhole or vault that contains 
energized electric equipment, an 
employee with first-aid training must be 
available on the surface in the 
immediate vicinity 441 of the manhole or 
vault entrance (but not normally in the 
manhole or vault) to render emergency 
assistance. However, under paragraph 
(d)(2), the attendant may enter the 
manhole, for brief periods, to provide 
nonemergency assistance to the 
employees inside. 

The provisions in final paragraph (d) 
ensure that employers can provide 
emergency assistance to employees 
working in manholes and vaults, where 
the employees work unobserved and 
where undetected injury could occur. 
Taken from existing § 1910.269(t)(3) and 
existing § 1926.956(b)(1), these 
requirements protect employees within 
the manholes and vaults without 
exposing the attendants outside to a risk 
of injury faced by employees inside 
these structures. 

Because the hazards addressed by 
final paragraph (d) involve primarily 
electric shock, allowing the attendant to 
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442 The attendant may remain within the manhole 
only for the short period necessary to assist the 
employee inside the manhole with a task that one 
employee cannot perform alone. For example, if a 
second employee is necessary to help lift a piece 
of equipment into place, the attendant may enter 
only for the period needed to accomplish this task. 
However, if significant portions of the job require 
the assistance of a second worker in the manhole, 
the attendant may not remain in the manhole for 
the necessary period, and a third employee would 
have to provide the requisite assistance. 

enter the manhole briefly 442 would 
have no significant effect on the safety 
of the employee he or she is protecting. 
In case of electric shock, the attendant 
would still be able to provide assistance. 
OSHA is adopting paragraph (d) without 
substantive change from the proposed 
rule. As noted in the summary and 
explanation for final §§ 1926.951(b) and 
1926.953(h) earlier in this section of the 
preamble, OSHA adopted a definition of 
‘‘first-aid training’’ that provides that 
first-aid training includes training in 
CPR. Therefore, OSHA replaced the 
term ‘‘first aid and CPR training meeting 
§ 1926.951(b)(1)’’ in proposed 
§ 1926.965(d)(1) with ‘‘first-aid training’’ 
in final § 1926.965(d)(1). 

Mr. Kevin Taylor with Lyondell 
Chemical Company requested that the 
Agency clarify what this provision 
means by ‘‘immediate vicinity,’’ asking: 
‘‘Would this definition include someone 
in a nearby control room that is readily 
available (via radio) to come and 
administer CPR or first aid?’’ (Ex. 0218). 

Final § 1926.968 defines ‘‘attendant’’ 
as ‘‘[a]n employee assigned to remain 
immediately outside the entrance to an 
enclosed or other space to render 
assistance as needed to employees 
inside the space.’’ An employee in a 
control room is not close enough to the 
manhole or vault to qualify as an 
attendant for the purposes of the final 
rule. 

As previously noted, final paragraph 
(d)(2) permits the attendant to 
occasionally enter the manhole or vault 
for brief periods to provide assistance 
for nonemergency purposes. Note that, 
if hazards other than electric shock 
could endanger the employee in the 
manhole or vault, final § 1926.953(h) 
also may apply. Paragraph (h) in final 
§ 1926.953 requires attendants when 
employees are working in an enclosed 
space (which includes, manholes and 
vaults) and traffic patterns present a 
hazard in the area of the opening to the 
enclosed space. In such situations, 
having an attendant enter the manhole 
or vault would expose the attendant and 
the entrant to the traffic-pattern hazards. 
Therefore, the final rule does not permit 
attendants required under § 1926.953(h) 
to enter a manhole or vault. To clarify 
the application of the two different 

attendant requirements, OSHA included 
a note following final § 1926.965(d)(2). 
The note states that § 1926.953(h) may 
also require an attendant and does not 
permit this attendant to enter the 
manhole or vault. 

OSHA included a second note 
following final paragraph (d)(2). The 
second note serves as a reminder that 
§ 1926.960(b)(1)(ii) prohibits 
unqualified employees from working in 
areas containing unguarded, 
uninsulated energized lines or parts of 
equipment operating at 50 volts or more. 

Mr. Lee Marchessault with Workplace 
Safety Solutions maintained that there 
was a conflict between proposed 
§ 1926.953 and § 1926.965 with respect 
to the requirements for attendants (Ex. 
0196; Tr. 580–581). He also 
recommended that OSHA revise 
§ 1926.965(d)(2) to permit the attendant 
to enter a manhole or vault only when 
it is less than 1.5 meters (5 feet) in depth 
(Ex. 0196). 

OSHA does not believe that the depth 
of a manhole or vault is generally 
relevant to determining whether an 
employer should permit an attendant to 
enter one of these spaces. If the depth 
of the manhole or vault presents a 
hazard, as it might if it were deep 
enough to pose pressure or access and 
egress hazards, then those hazards 
would still endanger the life of an 
entrant or interfere with escape from the 
space even after the employer takes the 
precautions required by final 
§§ 1926.953 and 1926.965. In such 
cases, final § 1926.953(a) would require 
entries to conform to paragraphs (d) 
through (k) of § 1910.146. Otherwise, 
the hazards for the entrant and 
attendant should be independent of the 
depth of the manhole or vault. 

Moreover, the Agency does not 
believe that there is a conflict between 
the requirements for attendants in final 
§§ 1926.953 and 1926.965. As noted 
earlier, final § 1926.953(h) requires 
attendants for work in an enclosed 
space (which includes, manholes and 
vaults) if a hazard exists because of 
traffic patterns in the area of the 
opening to the enclosed space. Thus, 
this attendant requirement addresses 
hazards outside the space. On the other 
hand, the hazards addressed by final 
§ 1926.965(d) primarily involve electric 
shock. As noted earlier, allowing the 
attendant required by this paragraph to 
enter the manhole or vault briefly has 
no significant effect on the safety of the 
employee he or she is protecting. 

Paragraph (d)(3), which is being 
adopted without change from the 
proposal, permits an employee working 
alone to enter a manhole or vault, where 
energized cables or equipment are in 

service, for brief periods of time for the 
purpose of inspection, housekeeping, 
taking readings, or similar work. In such 
situations, the employer must 
demonstrate that the employee will be 
protected from all electrical hazards. 

Mr. Lee Marchessault of Workplace 
Safety Solutions recommended that 
OSHA remove this paragraph from the 
standard (Ex. 0196; Tr. 581). He testified 
that ‘‘[t]here is no way to ensure the 
safety of a worker in a vault containing 
energized cables, and an attendant 
should always be prepared for rescue in 
case of emergency’’ (Tr. 581). 

As noted earlier, the purpose of 
requiring an attendant under final 
paragraph (d) is to provide assistance in 
case the employee in the manhole or 
vault receives an electric shock. In 
proposing paragraph (d)(3), OSHA 
believed that, when an employee is 
performing the types of work listed in 
this provision, there is very little chance 
that he or she would suffer an electric 
shock. Mr. Marchessault did not provide 
any evidence that the permitted types of 
work are unsafe or that they expose 
employees to a risk of electric shock. In 
fact, final paragraph (d)(3) requires the 
employer to demonstrate that the 
employee will be protected from all 
electrical hazards. Thus, the Agency 
continues to believe it is safe for an 
employee to perform duties such as 
housekeeping and inspection without 
the presence of an attendant in the 
circumstances described by final 
paragraph (d)(3). 

NIOSH recommended that this 
provision require the employer to 
demonstrate that employees will also be 
protected from ‘‘hazardous atmospheres 
(as required in 1910.146)’’ (Ex. 0130). 

OSHA agrees that employees entering 
manholes and vaults may be exposed to 
hazardous atmospheres. However, these 
hazards are adequately addressed by the 
requirements on enclosed spaces 
contained in final § 1926.953, which 
also apply to manholes and vaults. 
Consequently, the Agency is not 
adopting the recommendation from 
NIOSH. 

Paragraph (d)(4), which is being 
adopted without substantive change 
from the proposal, requires reliable 
communications through two-way 
radios or other equivalent means to be 
maintained among all employees 
involved in the job, including any 
attendants, the employees in the 
manhole or vault, and employees in 
separate manholes or vaults working on 
the same job. This requirement, which 
OSHA took from existing 
§ 1910.269(t)(3)(iv), has no counterpart 
in § 1926.956(b)(1). 
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443 Feasible alternatives could include the use of 
shunts or other means of supplying areas with 
power. 

To install cables into the underground 
ducts, or conduits, that will contain 
them, employees use a series of short 
jointed rods, or a long flexible rod, 
inserted into the ducts. The insertion of 
these rods into the ducts is known as 
‘‘rodding.’’ Employees use the rods to 
thread the cable-pulling rope through 
the conduit. After withdrawing the rods 
and inserting the cable-pulling ropes, 
employees then can pull the cables 
through the conduit by mechanical 
means. 

Paragraph (e), which is being adopted 
without substantive change from the 
proposal, requires the employer to 
ensure that employees install the duct 
rods in the direction presenting the least 
hazard to employees. To make sure that 
a rod does not contact live parts at the 
far end of the duct line being rodded, 
which would be in a different manhole 
or vault, this paragraph also requires the 
employer to station an employee at the 
remote, or far, end of the rodding 
operation to ensure that employees 
maintain the required minimum 
approach distances. This provision, 
which OSHA took from existing 
§ 1910.269(t)(4), has no counterpart in 
existing Subpart V. 

To prevent accidents resulting from 
working on the wrong, and possibly 
energized, cable, paragraph (f), which is 
being adopted without substantive 
change from the proposal, requires the 
employer to identify the proper cable 
when multiple cables are present in a 
work area. The employer must make 
this identification by electrical means 
(for example, a meter), unless the proper 
cable is obvious because of distinctive 
appearance, location, or other readily 
apparent means of identification. The 
employer must protect cables other than 
the one being worked from damage. 
This paragraph, which OSHA took from 
existing § 1910.269(t)(5), is similar to 
existing § 1926.956(c)(4), (c)(5), and 
(c)(6); however, existing § 1926.956(c)(4) 
and (c)(5) apply only to excavations. 
Final paragraph (f) applies the 
requirements to all underground 
installations. 

If employees will be moving any 
energized cables during underground 
operations, paragraph (g) requires the 
employer to ensure that employees 
inspect these cables for abnormalities 
that could lead to a fault, except as 
provided in paragraph (h)(2). If the 
employees find an abnormality, final 
paragraph (h)(1) applies. These 
provisions protect employees against 
possibly defective cables, which could 
fault when moved, leading to serious 
injury. OSHA replaced ‘‘defects’’ in 
proposed paragraph (g) with 
‘‘abnormalities’’ in the final rule for 

consistency with the language used in 
final paragraph (h). In addition, OSHA 
added language exempting employers 
from the inspection requirement when 
final paragraph (h)(2) permits 
employees to perform work that could 
cause a fault in an energized cable in a 
manhole or vault. Under paragraph 
(h)(2), employers may perform work that 
could cause a fault in a cable when 
service-load conditions and a lack of 
feasible alternatives require that the 
cable remain energized. In that case, 
employees may enter the manhole or 
vault, and perform that work without 
the inspection required by paragraph 
(g), provided the employer protects 
them from the possible effects of a 
failure using shields or other devices 
that are capable of containing the 
adverse effects of a fault. Paragraph (g) 
in the final rule, which OSHA took from 
existing § 1910.269(t)(6), has no 
counterpart in existing Subpart V. 

Since an energized cable with an 
abnormality may fail with an enormous 
release of energy, employers must take 
precautions to minimize the possibility 
of such an occurrence while an 
employee is working in a manhole or 
vault. Therefore, final paragraph (h) 
addresses conditions that could lead to 
a failure of a cable and injure an 
employee working in a manhole or 
vault. 

Final paragraph (h)(1) provides that, if 
a cable in a manhole or vault has one 
or more abnormalities that could lead to 
a fault or be an indication of an 
impending fault, the employer must 
deenergize the cable before an employee 
may work in the manhole or vault, 
except when service-load conditions 
and a lack of feasible alternatives 443 
require that the cable remain energized. 
For example, under some service-load 
conditions, it may not be feasible for the 
electric utility to deenergize the cable 
with the abnormality because the utility 
deenergized another line for 
maintenance work. In such cases, 
employees may enter the manhole or 
vault only if protected from the possible 
effects of a failure by shields or other 
devices capable of containing the 
adverse effects of a fault. Final 
paragraph (h)(1) provides that the 
employer must treat the following 
abnormalities as indications of 
impending faults: oil or compound 
leaking from cable or joints, broken 
cable sheaths or joint sleeves, hot 
localized surface temperatures of cables 
or joints, or joints swollen beyond 
normal tolerance. However, if the 

employer can demonstrate that the 
listed conditions could not lead to a 
fault, final paragraph (h)(1) does not 
require the employer to take protective 
measures. This provision, which OSHA 
took from existing § 1910.269(t)(7), has 
no counterpart in existing Subpart V. 
OSHA revised the language in the final 
rule to clarify that it applies to 
abnormalities that ‘‘could lead to a fault 
or be an indication of an impending 
fault’’ (emphasis added). The Agency 
also included the information in the 
note to proposed paragraph (h)(1) in the 
regulatory text of this final paragraph to 
clarify that, when any of the 
abnormalities specifically listed in 
paragraph (h)(1) are present, the burden 
is on the employer to demonstrate that 
the abnormality could not lead to a 
fault. 

As noted earlier in the discussion of 
the definition for ‘‘entry’’ under the 
summary and explanation for final 
§ 1926.953(g), ConEd and EEI expressed 
concern that proposed § 1910.269(t)(7)(i) 
(and by implication its counterpart in 
proposed § 1926.965(h)(1)) would 
preclude the ability of an employer to 
enter a manhole or vault and hang a tag 
to indicate the presence of a defective 
cable. 

Final § 1910.269(t)(7)(i) and its 
counterpart in final § 1926.965(h)(1) are 
substantially the same as existing 
§ 1910.269(t)(7). These provisions 
generally prohibit employees from 
entering a manhole or vault containing 
a cable that has one or more 
abnormalities that could lead to a fault, 
or be an indication of an impending 
fault. Employers are unlikely to know 
about the abnormalities addressed by 
these provisions before employees enter 
the manholes or vaults in which they 
are present. The rule does not prohibit 
an initial entry into a manhole or vault, 
so long as the employer does not have 
actual or constructive knowledge of the 
abnormalities before the initial entry. If 
an employer uses the described tagging 
system to identify cables with these 
abnormalities, OSHA expects that the 
tags will be hung during the initial entry 
into the manhole or vault when 
employees first identify the 
abnormalities. Once the employer 
acquires knowledge of cables with 
abnormalities that could lead to a fault, 
or be an indication of an impending 
fault, the final rule prohibits additional 
entries unless the employer takes the 
precautions required by final paragraph 
(h)(1). 

Paragraph (h)(2), which is being 
adopted without substantive change 
from the proposal, addresses work that 
could cause a fault in a cable, such as 
removing asbestos covering on a cable 
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444 Paraphrasing language from proposed 
paragraph (h)(1), EEI indicated that it was 
commenting on that provision of the proposal (Ex. 
0227). However, EEI recommended revised 
language that would replace proposed paragraph 
(h)(2). In this discussion, OSHA responds to EEI’s 
comment as it applies to proposed paragraph (h) 
generally and to the recommended language as a 
suggested replacement for proposed paragraph 
(h)(2). 

445 As noted earlier, final paragraph (g) requires 
employees to inspect energized cables before 
moving them, except as provided in paragraph 
(h)(2). OSHA added the exception, which the 
proposal did not make explicit, to clarify that 
paragraph (g) does not require an inspection when 
paragraph (h)(2) permits employees to perform 
work that could cause a fault in an energized cable 
in a manhole or vault. 

446 See, for example, the three accidents described 
at http://www.osha.gov/pls/imis/accidentsearch.
accident_detail?id=170063499&id=14485585&
id=170191100. 

or using a power tool to break concrete 
encasing a cable. This type of work can 
damage the cable and create an internal 
fault. The energy released by the fault 
could injure not only the employee 
performing the work, but any other 
employees nearby. Final paragraph 
(h)(2) requires the same protective 
measures in those situations as 
paragraph (h)(1), that is, deenergizing 
the cable or, under certain conditions, 
using shields or other protective devices 
capable of containing the effects of a 
fault. 

Two commenters requested that 
OSHA clarify the meaning of the phrase 
‘‘shields or other devices that are 
capable of containing the adverse effects 
of a fault’’ in proposed paragraph (h) 
(Exs. 0209, 0227). Both paragraphs (h)(1) 
and (h)(2) use this phrase. OSHA notes 
that the preamble to the proposal 
described the types of devices that 
employers could use to satisfy these 
requirements: 

For example, a ballistic blanket wrapped 
around a defective splice can protect against 
injury from the effects of a fault in the splice. 
The energy that could be released in case of 
a fault is known, and the energy absorbing 
capability of a shield or other device can be 
obtained from the manufacturer or can be 
calculated. As long as the energy absorbing 
capability of the shield or other device 
exceeds the available fault energy, employees 
will be protected. The proposal would 
require employees to be protected, regardless 
of the type of device used and of how it is 
applied. [70 FR 34884–34885] 

This clarification applies equally to the 
final rule. 

Mr. Lee Marchessault with Workplace 
Safety Solutions suggested that 
paragraph (h) also require consideration 
of FR clothing as outlined in proposed 
Appendix F (Ex. 0196). 

Employers may use arc-rated clothing, 
which employers must use under final 
§ 1926.960(g)(5), in combination with 
the shields or other devices specified by 
final paragraph (h), to achieve the 
protection from heat energy required by 
both of these provisions. However, 
paragraph (h) of the final rule requires 
a broader form of protection, including 
protection from flying objects and other 
hazards from the fault. Therefore, OSHA 
does not recognize FR or arc-rated 
clothing as a device that is capable, by 
itself, of containing the adverse effects 
of a fault as required by that paragraph. 

Consolidated Edison objected to the 
wording of proposed paragraph (h)(2) 
and the explanation of proposed 
paragraph (h)(2) in the preamble to the 
proposal (70 FR 34885), commenting: 

While Consolidated Edison does not object 
to the concept that OSHA is trying to convey 
in this new provision, we find the wording 

to be unnecessarily vague. In the preamble to 
the proposed rule, OSHA uses the example 
of removing asbestos covering from a cable as 
a type of work that could cause a fault. In a 
given year, Con Edison conducts almost one 
hundred (100) projects in which we remove 
twenty-five (25) linear feet of asbestos 
covering from energized cable. This is the 
regulatory limit at which we must file for the 
project; it does not include projects where we 
remove less than the regulatory filing limit. 
Con Edison has a set procedure by which this 
work is conducted. This does not represent 
work that could be expected to cause a fault 
in a cable since we routinely conduct this 
work without cable faulting. In addition, we 
routinely remove arc-proof tape of non- 
asbestos type from cables that are energized 
without incident. 

In another example, you indicate that using 
a power tool to break concrete encasing a 
cable could cause a fault. Con Edison uses 
power tools to break concrete duct encasing 
energized cable as part of our normal 
operations. We took the time to analyze the 
operation and develop a procedure by which 
this can be done safely. By following this 
procedure, we successfully remove concrete 
(and other material) duct from energized 
cable. 

There are recognized work practices that 
could be expected to cause a fault in a cable 
but the two examples OSHA provides in the 
preamble to the proposed rule are not these 
type of operation. As currently written, the 
rule could preclude a great deal of work in 
a subsurface structure with energized cable 
even though there is no danger to employee 
safety. Therefore, we are suggesting that 
OSHA change the proposed language to the 
following: 

If the work being performed in a manhole 
or vault could be expected to cause a fault 
in a cable, that cable shall be deenergized 
before any employee may work in the 
manhole or vault, except when service load 
conditions and a lack of feasible alternatives 
require that the cable remain energized. In 
that case, employees may enter the manhole 
or vault provided they are protected from the 
possible effects of a failure by shields or 
other devices that are capable of containing 
the adverse effects of a fault. [Ex. 0157; 
emphasis included in original] 

EEI similarly objected to the language 
in proposed paragraph (h), arguing that 
‘‘the wording as . . . proposed would 
eliminate any work in a structure with 
live equipment’’ (Ex. 0227). EEI 
recommended the following language to 
address its concerns: 444 

If the work being performed in a manhole 
or vault could be expected to lead to a fault 
in a cable, that cable shall be deenergized 

before an employee may work on that cable. 
[Id.; emphasis included in original] 

First, OSHA disagrees with 
Consolidated Edison with regard to the 
two examples of work that could cause 
a fault in a cable. In both cases, the 
cable is hidden from view—in one case, 
by an asbestos covering, and in the other 
case, by concrete. Employees cannot 
inspect the condition of the cable jacket 
and insulation, which may be decades 
old, until after removing the 
covering.445 It is reasonable to expect 
that vibrations from the removal of an 
asbestos or concrete covering would 
move the encased cables, and any 
movement of a cable with an 
abnormality, even movement from 
vibrations, can lead to the failure of the 
cable (that is, a fault). In addition, there 
is at least one accident in the record 
involving the use of tools to remove 
concrete from underground cables, and 
others involving tools penetrating 
concrete-encased underground cables 
(Ex. 0004 446). Consequently, OSHA 
continues to believe that these are two 
good examples of work that could cause 
a fault in a cable. 

Second, the Agency does not agree 
with EEI that the final rule will 
‘‘eliminate any work in a structure with 
live equipment’’ (Ex. 0227). Final 
paragraph (h) requires employers to 
deenergize cables only under limited 
conditions. Paragraph (h)(1) requires the 
employer to deenergize a cable only 
when the cable has one or more 
abnormalities that could lead to a fault 
or be an indication of an impending 
fault. Paragraph (h)(2) requires the 
employer to deenergize a cable only 
when employees will perform work that 
could cause a fault in that cable. The 
final rule permits employees to work in 
manholes and vaults containing live 
equipment whenever the conditions 
specified in paragraphs (h)(1) and (h)(2) 
are not present, as well as when service- 
load conditions and a lack of feasible 
alternatives require that the cable 
remain energized. 

Finally, OSHA is not adopting 
Consolidated Edison’s (or EEI’s) 
suggested language. The Agency does 
not believe that the recommended 
change would clarify the rule and 
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447 See, for example, the five accidents at http:// 
www.osha.gov/pls/imis/accidentsearch.accident_
detail?id=170065650&id=014485585&id=
170191100&id=170153977&id=170247944. 

believes that adopting the change would 
make the provision more difficult to 
enforce. Final paragraph (h)(2) does not 
require deenergizing cables when there 
is only a remote possibility that a fault 
would occur. There must be a 
reasonable possibility that performing 
the work could cause a fault. Such work 
would include: work in which 
employees are using tools or equipment 
in a manner in which they could 
foreseeably penetrate the cable jacket; 
work that would disturb a cable that 
employees cannot visually inspect; and 
any other work that could damage a 
cable. These are the types of activities 
that caused accidents in the record (Exs. 
0002, 0003 447). In addition, EEI’s 
recommendation would only protect 
employees working on a cable. EEI’s 
proposed language would not ensure the 
safety of employees performing work in 
the vicinity of, but not on, the energized 
cable in which a fault could occur. Such 
work would include work in which 
employees are using tools or equipment 
in a manner in which they could 
foreseeably penetrate the cable jacket, as 
noted previously. Therefore, OSHA 
concludes that EEI’s language would not 
provide adequate protection to 
employees. 

Paragraph (i), which is being adopted 
without substantive change from the 
proposal, requires employers to 
maintain metallic-sheath continuity 
while employees are working on buried 
cables or cables in manholes and vaults. 
Bonding across an opening in a cable’s 
sheath protects employees against 
electric shock from a difference in 
electric potential between the two sides 
of the opening. As an alternative to 
bonding, the cable sheath can be treated 
as energized. (In this case, the voltage at 
which the sheath is to be considered 
energized is equal to the maximum 
voltage that could be seen across the 
sheath under fault conditions.) This 
requirement, which OSHA took from 
existing § 1910.269(t)(8), is essentially 
identical to existing § 1926.956(c)(7), 
except that the final rule allows the 
cable sheath to be treated as energized 
in lieu of bonding. This requirement is 
consistent with other parts of the final 
rule, such as § 1926.960(j), which 
recognize treating objects as energized 
as an alternative to grounding. 

Mr. John Vocke with Pacific Gas and 
Electric Company objected to proposed 
paragraph (i) as follows: 

Paragraph (i) of proposed § 1926.965 would 
require metallic sheath continuity to be 

maintained while work is performed on 
underground cables. In its underground 
transmission system, PG&E has deliberately 
engineered certain circuits with 
discontinuous shield wires for system 
reliability. PG&E submits that as long as 
specific safety procedures are in place, 
underground transmission cables need not be 
equipped with metallic sheath continuity. 
[Ex. 0185] 

Paragraph (i) of the final rule requires 
employers to maintain metallic-sheath 
continuity. It does not require these 
sheaths to be continuous across the 
system, nor does it require the employer 
to bond across breaks already installed 
in the system. As noted in the earlier 
explanation of this provision, it requires 
employers to place bonds when 
employees interrupt the continuity of 
the sheath as part of the work procedure 
(for example, when the employee strips 
the jacket, sheath, and insulation from 
a cable to splice it). Thus, Mr. Vocke’s 
concern is unfounded. OSHA notes, 
however, that final § 1926.962(c) 
requires temporary protective grounds 
to be installed to prevent each employee 
from being exposed to hazardous 
differences in electric potential. 
Installing grounds in accordance with 
this provision will protect employees 
from hazardous differences in potential 
where designed breaks in metallic 
sheath continuity exist. 

Mr. Brian Erga with ESCI 
recommended that OSHA add specific 
procedures for grounding underground 
cables (Exs. 0155, 0471; Tr. 1256–1257). 
He explained: 

IEEE has recognized the problem after a 
number of accidents involving de-energized 
cables. The industry has also recognized the 
hazard and has conducted research justifying 
the need for new safe work methods. 

Again, there ha[ve] been a number of 
serious accidents and fatalities when de- 
energized cable, thought to be . . . safely 
grounded, has been energized due to voltage 
rise on the system neutral. After an accident 
at San Diego Gas and Electric (SDG&E) 
involving a grounded cable [that] became 
energized, SDG&E conducted research in 
system neutral voltage rise. A paper was 
written and published on the research . . . . 
Also, the IEEE/ESMOL Task Force 
15.07.09.01 published a paper titled ‘‘Worker 
Protection While Working De-energized 
Underground Distribution Systems’’. . . . 
[Ex. 0471] 

Mr. Erga suggested provisions that 
included requiring the employer to (1) 
insulate employees from system neutral 
voltage rise, (2) isolate the cable and its 
associated neutral from system neutral 
voltage rise, or (3) create an 
equipotential zone at the work location 
(id.). 

The final rule already addresses the 
provisions recommended by Mr. Erga. 

Final § 1926.962 requires employers to 
install grounds and provide an 
equipotential zone on lines treated as 
deenergized. Alternatively, the 
employer can treat the lines as 
energized. Paragraph (b) of final 
§ 1926.962 also permits lines and 
equipment to be treated as deenergized 
without grounds under certain 
conditions; however, Mr. Erga did not 
include all of these conditions in his 
recommendations. Finally, final 
§ 1926.962(g) prohibits grounding at a 
remote terminal if there is a possibility 
of hazardous transfer of potential should 
a fault occur. Thus, OSHA believes that 
the final rule adequately addresses the 
hazards covered by Mr. Erga’s suggested 
regulatory text and decided not to adopt 
it. The Agency is, however, 
incorporating appropriate information 
from Mr. Erga’s submission in Appendix 
C to final Subpart V, Protection from 
Hazardous Differences in Electric 
Potentials, to assist employers in 
complying with the requirements on 
grounding as they apply to underground 
installations. 

17. Section 1926.966, Substations 
As explained in paragraph (a), final 

§ 1926.966 addresses work performed in 
substations. The provisions of this 
paragraph supplement (rather than 
modify) the general requirements 
contained in other portions of Subpart 
V, such as final § 1926.960, which 
regulates working on or near live parts. 

Final paragraph (b) requires the 
employer to provide and maintain 
sufficient access and working space 
around electric equipment to permit 
ready and safe operation and 
maintenance of the equipment by 
employees. This rule prevents 
employees from contacting exposed live 
parts as a result of insufficient 
maneuvering room. A note following 
this paragraph recognizes, for 
compliance purposes, the provisions of 
ANSI/IEEE C2–2012, which address the 
design of workspace for electric 
equipment. Final § 1926.966(b), which 
OSHA took from existing 
§ 1910.269(u)(1), has no counterpart in 
existing Subpart V. 

OSHA realizes that older installations 
may not meet the dimensions set forth 
in the latest version of the national 
consensus standard. The Agency 
believes that the language of final 
paragraph (b) is sufficiently 
performance-oriented that older 
installations, likely built to 
specifications in the national consensus 
standards that were in effect during 
construction of the installation, will 
meet the requirement for sufficient 
workspace provided that the installation 
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448 A draw-out-type circuit breaker is one in 
which the removable portion may be withdrawn 
from the stationary portion without unbolting 
connections or mounting supports. 

and work practices used enable 
employees to perform work safely 
within the space and to maintain the 
minimum approach distances 
established by the employer under 
§ 1926.960(c)(1)(i). The note to final 
§ 1926.966(b) states that the NESC 
specifications are guidelines. That note 
indicates that OSHA will determine 
whether an installation that does not 
conform to that consensus standard 
complies with final paragraph (b) based 
on the following criteria: 

(1) Whether the installation conforms 
to the edition of ANSI/IEEE C2 that was 
in effect when the installation was 
made, 

(2) Whether the configuration of the 
installation enables employees to 
maintain the minimum approach 
distances, established by the employer 
under § 1926.960(c)(1)(i), while the 
employees are working on exposed, 
energized parts, and 

(3) Whether the precautions taken 
when employees perform work on the 
installation provide protection 
equivalent to the protection provided by 
access and working space meeting 
ANSI/IEEE C2–2012. 

The language in this note is 
equivalent to a note in existing 
§ 1910.269(u)(1) and accomplishes three 
goals. First, it explains that an 
installation need not be in conformance 
with ANSI/IEEE C2–2012 to be in 
compliance with final paragraph (b). 
Second, it informs employers with 
installations that do not conform to the 
latest ANSI standard of how they can 
comply with final paragraph (b). Third, 
it ensures that, however old an 
installation is, it provides sufficient 
space to enable employees to work 
within the space without significant risk 
of injury. OSHA received no comments 
on either proposed paragraph (b) or the 
note and is adopting them without 
substantive change from the proposal. 
OSHA updated the version of ANSI/
IEEE C2 listed in the note to the most 
recent edition (2012). OSHA reviewed 
ANSI/IEEE C2–2012 and finds that it 
provides protection equivalent to the 
2002 edition referenced in the note in 
the proposal. 

Paragraph (c), which is being adopted 
without substantive change from the 
proposal, requires the employer to 
ensure that, when employees remove or 
insert draw-out-type circuit breakers,448 
the breaker is in the open position. 
Additionally, if the design of the control 
devices permits, the employer must 

render the control circuit for the circuit 
breaker inoperable. These provisions 
prevent arcing that could injure 
employees. Final paragraph (c), which 
OSHA took from existing 
§ 1910.269(u)(2), has no counterpart in 
existing Subpart V. 

Because voltages can be impressed or 
induced on large metal objects near 
substation equipment, proposed 
paragraph (d) would have required 
conductive fences around substations to 
be grounded. In addition, the proposal 
specified that employers maintain 
grounding continuity and provide 
bonding to prevent electrical 
discontinuity when the employer 
expanded substation fences or removed 
sections of such fences. 

OSHA took the proposed provision 
from existing § 1910.269(u)(3). Existing 
§ 1926.957(g)(1) requires employers to 
maintain ‘‘[a]dequate interconnection 
with ground’’ between temporary and 
permanent fences, but does not require 
permanent substation fences to be 
grounded. In the preamble to the 
proposal, OSHA indicated that it 
believes that grounding metal fences, 
whether they are temporary or 
permanent, is essential to the safety of 
employees working near the fences (70 
FR 34885). 

OSHA received many comments on 
proposed paragraph (d). (See, for 
example, Exs. 0125, 0126, 0151, 0159, 
0172, 0188, 0212.) Most of these 
commenters pointed out that the 
proposal was at odds with the methods 
of protecting employees and the general 
public from hazardous differences in 
electric potential described in IEEE Std 
80–2000, IEEE Guide for Safety in AC 
Substation Grounding. (See, for 
example, Exs. 0125, 0126, 0151, 0159, 
0172, 0188.) For instance, Mr. Jules 
Weaver with the Northwest Line 
Constructors Chapter of NECA 
commented: 

As currently written, [paragraph (d)] 
creates a situation in which death or serious 
injury to both employees and the public 
exists. When a substation fence is expanded 
or a section removed for working in an 
existing substation, the temporary fence 
installed to keep the work area secured shall 
not be bonded or the fence continuity 
maintained between the existing grounded 
fence enclosure and the temporary fence, as 
explained in IEEE Standard 80–2000 ‘‘IEEE 
Guide for Safety in AC Substation 
Grounding’’ section 17.3. When expanding a 
substation the practice is to remove the 
existing section of fence between the 
energized portion of the substation and the 
new section. The new section is fenced to 
protect the worksite and the public from 
unauthorized access into the energized sub. 
Temporary isolation fences are installed 
between the existing substation fence and the 

temporary fence to prevent touch and step 
potential hazards. As stated in the current 
regulations by maintaining a bond and 
electrical continuity employees are exposed 
to these differences of potential. As the new 
substation addition is built the following 
basic sequence of events occur, excavation of 
the existing soil is completed, foundations 
and footings are poured for equipment 
placement, control wiring and ground grid 
installed, and then final installation of rock 
placed creating the required insulation for 
employee protection. It is not until the new 
ground grid in the substation addition is 
installed and equipment in place does the 
connection between the new addition and 
the existing substation [begin]. As the new 
addition nears completion the fence isolation 
fences are removed, permanent fencing is 
installed, and the grid connected. It is at this 
critical time that the employees can be 
exposed to critical potential differences and 
proper work rules on bonding and grounding 
would be required. [Ex. 0188; emphasis 
included in original] 

He recommended that OSHA modify 
paragraph (d) to read: 

Conductive fences around substations shall 
be grounded. When a substation fence is 
expanded or a section is removed, they shall 
be designed to limit touch, step, and 
transferred voltages in accordance with 
industry practices. 

Note to paragraph . . . (d) . . . of this 
section: Guidelines for substation grounding 
as defined in IEEE Guide for Safety in AC 
substation Grounding (Standard 80–2000) 
would he one source that may be utilized to 
provide guidance in meeting these 
requirements. [Id.; emphasis included in 
original] 

OSHA agrees that this approach, 
which other commenters also 
recommended, would better protect 
employees than the proposed 
requirement. As demonstrated by the 
description quoted from Mr. Weaver’s 
comment, employers isolate temporary 
fences from existing fences, in addition 
to bonding and grounding substation 
fence sections, to protect employees 
from hazardous differences in potential. 
The Agency also agrees that IEEE Std 80 
provides useful guidance to protect 
employees from hazardous differences 
in electric potential. Therefore, OSHA 
adopted the following language in final 
paragraph (d): 

Conductive fences around substations shall 
be grounded. When a substation fence is 
expanded or a section is removed, fence 
sections shall be isolated, grounded, or 
bonded as necessary to protect employees 
from hazardous differences in electric 
potential. 

Note to paragraph (d) of this section: IEEE 
Std 80–2000, IEEE Guide for Safety in AC 
Substation Grounding, contains guidelines 
for protection against hazardous differences 
in electric potential. 
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449 See, for example, the eight accidents at http:// 
www.osha.gov/pls/imis/accidentsearch.accident_
detail?id=800995&id=170571012&id=902650&id=
170571632&id=14529085&id=170681456&id=
170681456&id=170108310. 

450 The 2012 NESC contains a similar requirement 
in Rule 124A1. 

The Agency believes that the language 
in the final rule addresses the 
commenters’ concerns, as well as the 
concern of another commenter, who 
questioned whether isolation joints 
would be acceptable under the standard 
as proposed (Ex. 0212). 

Final paragraph (e) addresses the 
guarding of rooms and other spaces that 
contain electric supply equipment. 
OSHA took this paragraph from existing 
§ 1910.269(u)(4). Paragraphs (c) and (g) 
of § 1926.957 are the only provisions in 
existing Subpart V that address the 
guarding of live parts in substations. 
These two provisions require employers 
to install barricades or barriers 
(paragraph (c)) and to install temporary 
fences if sections of permanent fencing 
are expanded or removed (paragraph 
(g)). Existing § 1926.957(g)(2) also 
generally requires employers to lock 
gates to unattended substations. 

The existing requirements only 
address temporary guarding measures. 
Existing § 1926.957 does not mention 
permanent guarding of live parts, which 
generally is more substantial than the 
tape and cone barricades permitted 
under the existing rule. OSHA’s revision 
of the substation rules addresses 
guarding of live parts in substations in 
a more comprehensive manner and will 
provide better protection for employees 
than existing § 1926.957. 

OSHA believes that it is important to 
prohibit unqualified persons from 
entering areas containing energized 
electric supply equipment, regardless of 
the work they are performing. 
Employees working in these areas must 
be trained in the hazards involved and 
in the appropriate work practices, as 
required by final § 1926.950(b)(2). This 
training will enable employees to 
distinguish hazardous circuit parts from 
nonhazardous equipment and will 
ensure that they are familiar with the 
appropriate work practices, regardless of 
the jobs they are performing. Many 
accidents occur because unqualified 
persons contact energized parts in such 
areas (Ex. 0004 449). 

Subpart V applies to electrical 
installations for which OSHA has few 
design requirements. The Subpart K 
electrical installation standards 
typically do not apply to electric power 
transmission and distribution 
installations, and such installations may 
pose hazards in addition to the hazards 
associated with exposed live parts. For 
example, ungrounded equipment 
enclosures pose such hazards. If 

employers do not meet the requirements 
of Subpart K, then it is important to 
prevent unqualified persons from 
gaining access to areas containing 
electric power transmission and 
distribution equipment. 

Paragraph (e) of final § 1926.966 sets 
forth criteria for access by unqualified 
persons to rooms and other spaces 
containing electric supply lines or 
equipment. Final paragraph (e)(1) 
specifies which areas containing electric 
supply lines or equipment must meet 
the guarding requirements contained in 
final paragraphs (e)(2) through (e)(5). 
These areas fall into three categories as 
follows: 

(1) Rooms and other spaces where 
exposed live parts operating at 50 to 150 
volts to ground are within 2.4 meters (8 
feet) of the ground or other working 
surface, 

(2) Rooms and other spaces where live 
parts operating at 151 to 600 volts to 
ground are within 2.4 meters (8 feet) of 
the ground or other working surface and 
are guarded only by location, as 
permitted under final § 1926.966(f)(1), 
and 

(3) Rooms and other spaces where live 
parts operating at more than 600 volts 
to ground are located, unless: 

(a) The live parts are enclosed within 
grounded, metal-enclosed equipment 
whose only openings are designed so 
that foreign objects inserted in these 
openings will be deflected from 
energized parts, or 

(b) The live parts are installed at a 
height, above ground and any other 
working surface, that provides 
protection at the voltage on the live 
parts corresponding to the protection 
provided by a 2.4-meter (8-foot) height 
at 50 volts. 

Final paragraphs (e)(2) through (e)(5) 
contain requirements that apply to these 
areas. Fences, screens, partitions, or 
walls must enclose these rooms and 
other spaces so as to minimize the 
possibility that unqualified persons will 
enter; the employer must display signs 
at the entrances warning unqualified 
persons to keep out; and the employer 
must keep the entrances locked unless 
the entrances are under the observation 
of a person attending the room or other 
space for the purpose of preventing 
unqualified employees from entering. 
Additionally, unqualified persons may 
not enter these rooms or other spaces 
while the electric supply lines or 
equipment are energized. 

OSHA received no comments on 
proposed paragraph (e) and is adopting 
it substantially as proposed. In the final 
rule, OSHA added metric equivalents 
that were missing from proposed 
paragraphs (e)(1)(i) and (e)(1)(ii). In 

addition, the Agency reworded 
paragraph (e)(5) in the final rule as 
follows: ‘‘The employer shall keep each 
entrance to a room or other space 
locked, unless the entrance is under the 
observation of a person who is attending 
the room or other space for the purpose 
of preventing unqualified employees 
from entering.’’ Proposed paragraph 
(e)(5) would have required the employer 
to lock entrances to rooms and other 
spaces not under the observation of an 
‘‘attendant.’’ OSHA defined the word 
‘‘attendant’’ in final § 1926.968 as ‘‘[a]n 
employee assigned to remain 
immediately outside the entrance to an 
enclosed or other space to render 
assistance as needed to employees 
inside the space.’’ This term applies to 
provisions that require an attendant 
whose purpose is to protect employees 
within an enclosed or other space. In 
contrast, the purpose of the person 
attending the room or other space under 
final paragraph (e)(5) is to keep 
unqualified employees from entering 
the room or other space. Therefore, the 
use of the term ‘‘attendant’’ in proposed 
paragraph (e)(5) was inappropriate, and 
the revised language is more accurate. 

Paragraph (f) also addresses guarding 
of live parts. This paragraph, which 
OSHA took from existing 
§ 1910.269(u)(5), has no counterpart in 
existing Subpart V. 

Paragraph (f)(1), which is being 
adopted without substantive change 
from the proposal, requires the 
employer to provide guards around all 
live parts operating at more than 150 
volts to ground without an insulating 
covering unless the location of the live 
parts gives sufficient clearance to 
minimize the possibility of accidental 
employee contact. This provision 
protects qualified employees from 
accidentally contacting energized parts. 
Guidance for clearance distances 
appropriate for guarding by location is 
available in ANSI/IEEE C2. A note 
following final paragraph (f)(1) provides 
that OSHA considers installations 
meeting ANSI/IEEE C2–2002 to meet 
paragraph (f)(1), which OSHA based on 
Rule 124A1 of that standard.450 The 
note further provides that OSHA will 
determine whether an installation that 
does not conform to this ANSI standard 
complies with paragraph (f)(1) based on 
the following criteria: 

(1) Whether the installation conforms 
to the edition of ANSI C2 that was in 
effect when the installation was made, 

(2) Whether each employee is isolated 
from energized parts at the point of 
closest approach, and 
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451 The 2002 and 2007 editions of ANSI/IEEE C2 
define the phase-to-ground voltage on an 
ungrounded circuit as ‘‘[t]he highest nominal 
voltage available between any two conductors of the 
circuit concerned’’ (Ex. 0077). 

(3) Whether the precautions taken 
when employees perform work on the 
installation provide protection 
equivalent to the protection provided by 
horizontal and vertical clearances 
meeting ANSI/IEEE C2–2002. 

This approach affords employers 
flexibility in complying with the 
standard and affords employees 
protection from injury due to sparkover 
from live circuit parts. 

In developing the final rule, OSHA 
examined the 2012 version of ANSI/
IEEE C2 to determine if the guarding 
requirements of the newer consensus 
standard protect employees to the extent 
required by final paragraph (f)(1) and 
ANSI/IEEE C2–2002. Rule 124A1 of 
ANSI/IEEE C2–2012 requires guarding 
of ‘‘live parts operating above 300 V 
phase-to-phase’’ rather than ‘‘live parts 
operating at more than 150 volts to 
ground’’ as required by final paragraph 
(f)(1). Therefore, some live parts that 
require guarding under the OSHA 
standard and ANSI/IEEE C2–2002 do 
not require guarding under ANSI/IEEE 
C2–2012. For example, an ungrounded, 
single-phase circuit operating at 240 
volts between conductors has a phase- 
to-ground voltage of 240 volts.451 The 
phase-to-phase voltage of this circuit 
also is 240 volts. Consequently, final 
paragraph (f)(1) and ANSI/IEEE C2– 
2002 require guarding of live parts on 
this circuit, while ANSI/IEEE C2–2012 
does not. Accordingly, the Agency finds 
that ANSI/IEEE C2–2012 requires 
guarding of fewer live parts and, 
therefore, provides less employee 
protection than the OSHA standard and 
ANSI/IEEE C2–2002. The note to final 
paragraph (f)(1) retains the reference to 
ANSI/IEEE C2–2002, as proposed, rather 
than updating the reference to ANSI/
IEEE C2–2012. However, with regard to 
the dimensions of clearance distances 
about electric equipment, employers can 
rely on ANSI/IEEE C2–2012 for 
providing sufficient clearance to 
minimize the possibility of accidental 
employee contact. 

Paragraph (f)(2), which is being 
adopted without substantive change 
from the proposal, requires that the 
employer maintain guarding of 
energized parts within a compartment 
during operation and maintenance 
functions. This guarding will prevent 
accidental contact with energized parts 
and prevent tools or other equipment 
from contacting energized parts if an 
employee drops the tools or equipment. 
However, since qualified employees 

need access to energized equipment, an 
exception to this requirement allows 
qualified employees to remove guards to 
replace fuses and to perform other 
necessary work. In such cases, 
paragraph (f)(3), which also is being 
adopted without substantive change 
from the proposal, applies. When 
anyone removes guards from energized 
equipment, final paragraph (f)(3) 
requires the employer to install barriers 
around the work area to prevent 
employees who are not working on the 
equipment, but who are in the area, 
from contacting the exposed live parts. 

Paragraph (g)(1), which is being 
adopted without substantive change 
from the proposal, requires employees 
who do not work regularly at the station 
to report their presence to the employee 
in charge of substation activities so that 
they can receive information on special 
system conditions affecting employee 
safety. Final paragraph (g)(2) requires 
the job briefing under final § 1926.952 to 
cover information on special system 
conditions affecting employee safety, 
including the location of energized 
equipment in, or adjacent to, the work 
area and the limits of any deenergized 
work area. OSHA took paragraphs (g)(1) 
and (g)(2) from existing § 1910.269(u)(6). 
The Agency revised the language in 
paragraph (g)(2) in the final rule to make 
it clear that the information covered in 
the job briefing must include all 
information on special system 
conditions affecting employee safety in 
the substation. Note that, unlike 
paragraph (g)(1), paragraph (g)(2) 
applies equally to unattended and 
attended substations, and to employees 
already working in a substation and 
employees who enter a substation. 

Existing § 1926.957(a)(1) requires the 
employer to ensure that employees 
obtain authorization from the person in 
charge of the substation before 
performing work. Proposed paragraph 
(g) would not have required 
authorization. In the preamble to the 
proposal, OSHA stated that the Agency 
did not believe that such a requirement 
was necessary (70 FR 34886). Proposed 
paragraph (g)(1) would have required 
employees who do not work regularly in 
the substation to report their presence to 
the employee in charge. OSHA 
explained in the preamble to the 
proposal that the main purpose of this 
rule is to ensure a flow of important 
safety-related information from the 
employee in charge to employees about 
to work in the substation (70 FR 34887). 
The Agency believed that, as long as the 
employee in charge imparted this 
information to the employees 
performing the work and as long as 
employers followed the requirements 

proposed in the revision of Subpart V, 
employees could perform the work 
safely. Although OSHA did not believe 
that it was necessary to require that the 
employee in charge authorize the work, 
the Agency requested comments on 
whether the lack of authorization to 
perform work could lead to accidents. 

Four commenters argued that the final 
rule should require authorization (Exs. 
0167, 0209, 0219, 0227). Three of these 
commenters stated that lack of 
authorization can lead to accidents, but 
did not describe how or why such 
accidents could occur (Exs. 0209, 0219, 
0227). The other commenter maintained 
that the only way to assure that 
employees receive the proper 
information is by requiring 
authorization by the employee in charge 
(Ex. 0167). 

Other commenters supported the 
proposal and agreed with OSHA’s 
preliminary conclusion that 
authorization is unnecessary. (See, for 
example, Exs. 0186, 0201, 0212, 0213.) 
Mr. Anthony Ahern with the Ohio Rural 
Electric Cooperatives succinctly 
described this reasoning as follows: 

[A]n employee is required to report to the 
person in charge. The person in charge 
knows who is present and what they are 
doing. Newly arrived employee[s] cannot 
start work until they receive their safety 
briefing. If the person in charge doesn’t want 
the employee to start work on their particular 
task they will stop them at that time. 
Otherwise the employee will start working 
on their task after the safety briefing. [Ex. 
0186] 

The Agency agrees with Mr. Ahern 
that the act of reporting will give the 
employee in charge an opportunity to 
deny access if necessary. Therefore, the 
Agency is not including Subpart V’s 
existing requirement for authorization 
in the final rule. 

One commenter questioned: ‘‘Should 
there be a provision that states an 
unqualified person may enter a 
substation with a qualified employee, 
and must not touch anything, even if 
they are just doing a visual inspection?’’ 
(Ex. 0126). 

OSHA notes that final § 1926.966(e) 
generally prohibits unqualified 
employees from entering rooms and 
other spaces containing unguarded 
energized supply lines or equipment. If 
it is necessary for such employees to 
enter these rooms and other spaces, 
employers must train them as qualified 
employees. Note that OSHA considers 
employees in training to be qualified 
employees under certain conditions, 
one of which is when they are under the 
direct supervision of a qualified 
employee. (For more detail, see CPL 02– 
01–038.) 
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452 The time limit is 5 minutes for capacitors 
rated over 600 volts and 1 minute for capacitors 
rated 600 volts or less. 

453 Paragraph (w)(5)(i) of § 1910.269 explicitly 
requires that the employer provide flotation devices 
approved by the U.S. Coast Guard, rather than 
referring to § 1926.106, which is a construction 
standard. Section 1926.106 also requires that the 
employer provide flotation devices approved by the 
U.S. Coast Guard. 

Another commenter asked OSHA to 
clarify how proposed paragraph (g)(1) 
would apply to vendors and engineers 
who may be present, but do not directly 
work in substations (Ex. 0162). 

Final paragraph (g)(1) does not require 
employees who are not performing work 
covered by Subpart V to report their 
presence to the employee in charge. In 
such cases, Subpart V would not be 
applicable. 

Existing § 1926.957(a)(2) is essentially 
identical to final § 1926.966(g)(2), 
except that the existing rule, in 
paragraph (a)(2)(ii), also requires the 
determination of what protective 
equipment and precautions are 
necessary. Since final § 1926.952(b) 
already requires the job briefing to cover 
these areas, existing § 1926.957(a)(2)(ii), 
which applies only to work in energized 
substations, is no longer necessary. The 
Agency received no objection to this 
proposed change. 

18. Section 1926.967, Special 
Conditions 

Final § 1926.967 sets requirements for 
special conditions encountered during 
electric power transmission and 
distribution work. Except as noted 
otherwise, OSHA received no comments 
on this section. 

Since capacitors store electric charge 
and can release electrical energy even 
when disconnected from their sources 
of supply, some precautions may be 
necessary—in addition to the 
precautions contained in final 
§ 1926.961 (deenergizing lines and 
equipment) and final § 1926.962 
(grounding)—when employees perform 
work on capacitors or on lines 
connected to capacitors. Paragraph (a), 
which is being adopted without 
substantive change from the proposal, 
contains precautions that will enable 
this equipment to be treated as 
deenergized. This paragraph, which 
OSHA took from existing 
§ 1910.269(w)(1), has no counterpart in 
existing Subpart V. A note to paragraph 
(a) serves as a reminder that final 
§§ 1926.961 and 1926.962 apply to 
deenergizing and grounding capacitor 
installations. 

Under final paragraph (a)(1), before 
employees work on capacitors, the 
employer must disconnect the 
capacitors from energized sources and 
short circuit the capacitors. In addition, 
the employer must ensure that the 
employee short circuiting the capacitors 
waits at least 5 minutes from the time 
of disconnection before applying the 
short circuit. This provision not only 
removes the sources of electric current, 
but also relieves the capacitors of their 
charge. Note that ANSI/IEEE Std 18– 

2012, IEEE Standard for Shunt Power 
Capacitors, requires all capacitors to 
have an internal discharge device to 
reduce the voltage to 50 volts or less 
within 5 minutes after the capacitor is 
disconnected from an energized 
source.452 

Before employees handle the units, 
the employer must short circuit each 
unit in series-parallel capacitor banks 
between all terminals and the capacitor 
case or its rack; and, if the cases of 
capacitors are on ungrounded substation 
racks, the employer must bond the racks 
to ground. Final paragraph (a)(2) 
requires these measures to ensure that 
individual capacitors do not retain a 
charge. Final paragraph (a)(3) requires 
the employer to short circuit any line 
connected to capacitors before the line 
is treated as deenergized. 

Although the magnetic flux density in 
the core of a current transformer usually 
is low, resulting in a low secondary 
voltage, it will rise to saturation if the 
secondary circuit opens while the 
transformer primary is energized. When 
the secondary opens, the magnetic flux 
will induce a voltage in the secondary 
winding high enough to be hazardous to 
the insulation in the secondary circuit 
and to workers. Because of this hazard 
to workers, paragraph (b), which is 
being adopted without substantive 
change from the proposal, prohibits the 
opening of the secondary circuit of a 
current transformer while the 
transformer is energized. If the employer 
cannot deenergize the primary of the 
current transformer before employees 
perform work on an instrument, a relay, 
or other section of a current transformer 
secondary circuit, the employer must 
bridge the circuit so that the current 
transformer secondary does not 
experience an open-circuit condition. 
This provision, which OSHA took from 
existing § 1910.269(w)(2), has no 
counterpart in existing Subpart V. 

In a series streetlighting circuit, the 
lamps are connected in series, and the 
same current flows in each lamp. A 
constant-current transformer, which 
provides a constant current at a variable 
voltage from a source of constant voltage 
and variable current, supplies the 
current in a series streetlighting circuit. 
As with the current transformer, the 
constant current source attempts to 
supply current even to an open 
secondary circuit. The resultant open- 
circuit voltage can be extremely high 
and hazardous to employees. For this 
reason, final paragraph (c)(2) contains a 
requirement similar to that in paragraph 

(b). Under final paragraph (c)(2), before 
any employee opens a series loop, the 
employer must deenergize the 
streetlighting transformer and isolate it 
from the source of supply or must 
bridge the loop to avoid an open-circuit 
condition. In addition, final paragraph 
(c)(1) requires the employer to ensure 
that employees work on series 
streetlighting circuits with an open- 
circuit voltage of more than 600 volts in 
accordance with the requirements for 
overhead lines in final § 1926.964 or for 
underground electrical installations in 
final § 1926.965, as appropriate. Final 
paragraph (c), which OSHA took from 
existing § 1910.269(w)(3), has no 
counterpart in existing Subpart V, and 
the Agency is adopting it without 
substantive change from the proposal. 

Frequently, electric power 
transmission and distribution 
employees must work at night, or in 
enclosed places, such as manholes, 
without natural illumination. Since 
inadvertent contact with live parts can 
be fatal, proper lighting is important to 
the safety of these workers. Therefore, 
paragraph (d), which is being adopted 
without substantive change from the 
proposal, requires the employer to 
provide sufficient illumination to enable 
the employee to perform the work 
safely. This provision, which OSHA 
took from existing § 1910.269(w)(4), is 
comparable to existing § 1926.950(f). 
The existing requirement in 
§ 1926.950(f), however, applies only at 
night. OSHA believes that it is 
important for employees to have 
sufficient lighting to perform the work 
safely regardless of the time of day. The 
note following paragraph (d) refers to 
§ 1926.56 for specific levels of 
illumination required under various 
conditions. 

Paragraph (e) of the final rule sets 
requirements to protect employees 
working in areas that expose them to 
drowning hazards. Paragraph (e)(1), 
which is being adopted without 
substantive change from the proposal, 
requires the provision and use of 
personal flotation devices meeting 
§ 1926.106 whenever an employee may 
be pulled or pushed, or might fall, into 
water where there is a danger of 
drowning.453 Paragraph (e)(2), which is 
being adopted without substantive 
change from the proposal, requires that 
the employer maintain each personal 
flotation device in safe condition and 
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inspect each personal flotation device 
frequently enough to ensure that it does 
not have rot, mildew, water saturation, 
or any other condition that could render 
the device unsuitable for use. Lastly, 
paragraph (e)(3) requires a safe means of 
passage, such as a bridge, for employees 
crossing streams or other bodies of 
water. This provision, which OSHA 
took from existing § 1910.269(w)(5), 
replaces existing § 1926.950(g). The 
existing rule at § 1926.950(g) simply 
references other construction standards 
on body belts, safety straps, and 
lanyards, on safety nets, and on 
protection for working over or near 
water, namely §§ 1926.104, 1926.105, 
and 1926.106. In final § 1926.967(e)(3), 
OSHA is adopting language nearly 
identical to that contained in existing 
§ 1910.269 to ensure a safe means of 
passage, which the existing Subpart V 
rule does not address. In addition, 
existing § 1926.950(g) is unnecessary 
because the referenced construction 
standards apply. 

Ms. Salud Layton with the Virginia, 
Maryland & Delaware Association of 
Electric Cooperatives objected to 
proposed paragraph (e)(3) because she 
believed it to be too broad (Ex. 0175). 
She stated that the U.S. Geological 
Survey designates ‘‘many intermitted 
streams on their topographic map that 
may not have running waters many 
times during the year’’ (id.). She also 
argued that the U.S. Army Corps of 
Engineers prohibits building bridges in 
certain wetlands. Ms. Layton 
maintained that workers wearing 
waders can cross safely some small 
streams. 

OSHA notes that final paragraph (e)(3) 
does not require a bridge, but only a safe 
means of passage. A bridge is only one 
form of safe passage that employers can 
use to meet this requirement. A safe 
means of passage would exist when the 
water is shallow enough that workers 
wearing waders can cross it safely. 
Therefore, OSHA is adopting paragraph 
(e)(3) without substantive change from 
the proposal. 

Paragraph (f) references Subpart P of 
Part 1926 for requirements on 
excavations. This provision is 
equivalent to existing § 1926.956(c)(2), 
which references §§ 1926.651 and 
1926.652 of that subpart. The final rule 
clearly indicates that all of the 
requirements of Subpart P apply. OSHA 
is adopting paragraph (f) without change 
from the proposal. 

Working in areas with pedestrian or 
vehicular traffic exposes employees to 
additional hazards compared to 
employees working on an employer’s 
premises, where the employer generally 
restricts public access. One serious 

additional hazard faced by employees 
working in public areas is traffic 
mishaps (for example, impact with a 
vehicle or a pedestrian). Final paragraph 
(g) sets requirements to protect 
employees against injuries resulting 
from traffic mishaps. If employees work 
in the vicinity of vehicular or pedestrian 
traffic that may endanger them, 
paragraph (g)(2), which is being adopted 
without substantive change from the 
proposal, requires the employer to place 
warning signs or flags and other traffic- 
control devices in conspicuous 
locations to alert and channel 
approaching traffic. If the measures 
required by paragraph (g)(2) do not 
provide sufficient employee protection 
or if employees are working in an area 
in which there are excavations, 
paragraphs (g)(3) and (g)(4), which are 
being adopted without substantive 
change from the proposal, require the 
employer to erect barricades. Paragraph 
(g)(5), which is being adopted without 
substantive change from the proposal, 
requires the employer to display 
warning lights prominently for night 
work. Paragraph (g)(1) requires traffic- 
control signs and devices to meet 
§ 1926.200(g)(2), which covers traffic- 
control devices. This provision in 
OSHA’s construction standards requires 
compliance with Part VI of the Manual 
of Uniform Traffic Control Devices, 
1988 Edition, Revision 3, September 3, 
1993, FHWA–SA–94–027, or Part VI of 
the Manual on Uniform Traffic Control 
Devices, Millennium Edition, December 
2000, Federal Highway Administration. 
OSHA is adopting paragraph (g)(1) 
without substantive change from the 
proposal. Paragraph (g), which OSHA 
took from existing § 1910.269(w)(6), has 
no counterpart in existing Subpart V. 

Paragraph (h), which is being adopted 
without substantive change from the 
proposal, addresses the hazards of 
voltage backfeed due to sources of 
cogeneration or from the secondary 
system. Under conditions of voltage 
backfeed, the lines on which employees 
will perform work remain energized 
after the employer disconnects the main 
source of power. According to this 
provision, if there is a possibility of 
voltage backfeed from sources of 
cogeneration or from the secondary 
system, employers must have employees 
work the lines as energized under final 
§ 1926.960 or work the lines 
deenergized following final §§ 1926.961 
and 1926.962. The referenced 
requirements contain the appropriate 
controls and work practices employers 
must implement in case of voltage 
backfeed. Final paragraph (h), which 
OSHA took from existing 

§ 1910.269(w)(7), has no counterpart in 
existing Subpart V. 

Sometimes, electric power 
transmission and distribution work 
involves the use of lasers. Existing 
§ 1926.54 of the construction standards 
contains appropriate requirements for 
the installation, operation, and 
adjustment of lasers. Paragraph (i), 
which is being adopted without 
substantive change from the proposal, 
requires the employer to install, adjust, 
and operate laser equipment in 
accordance with § 1926.54. Paragraph 
(i), which OSHA took from existing 
§ 1910.269(w)(8), has no counterpart in 
existing Subpart V. 

To ensure that hydraulic equipment 
retains its insulating value, paragraph (j) 
requires the hydraulic fluid used in 
insulated sections of hydraulic 
equipment to provide insulation for the 
voltage involved. Proposed paragraph (j) 
also contained an exemption from the 
requirement in § 1926.302(d)(1) that 
hydraulic fluid used in hydraulic- 
powered tools be fire-resistant. OSHA 
did not adopt the proposed exemption 
in final § 1926.967(j) because final 
§ 1926.956(d)(1) already contains the 
relevant exemption. 

Final paragraph (k) addresses 
communication facilities associated 
with electric power transmission and 
distribution systems. Typical 
communications installations include 
installations for microwave signaling 
and power line carriers. This paragraph, 
which OSHA took from existing 
§ 1910.269(s), has no counterpart in 
existing Subpart V. 

Paragraph (k)(1) addresses microwave 
signaling systems. To protect 
employees’ eyes from injury caused by 
microwave radiation, paragraph (k)(1)(i), 
which is being adopted without 
substantive change from the proposal, 
requires employers to ensure that 
employees do not look into an open 
waveguide or antenna connected to an 
energized source of microwave 
radiation. 

Existing § 1910.97, which covers 
nonionizing radiation, prescribes a 
warning sign with a special symbol to 
indicate nonionizing radiation hazards. 
Paragraph (k)(1)(ii), which is being 
adopted without substantive change 
from the proposal, provides that, if the 
electromagnetic-radiation level in an 
accessible area exceeds the radiation- 
protection guide set forth in 
§ 1910.97(a)(2), the employer post the 
area with warning signs containing the 
warning symbol described in 
§ 1910.97(a)(3). This paragraph also 
requires the lower half of that symbol to 
include the following statements or 
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454 This rulemaking also addresses electrical 
protective equipment, a subject unrelated to 
electromagnetic radiation. 

statements that the employer can 
demonstrate are equivalent: 

Radiation in this area may exceed hazard 
limitations and special precautions are 
required. Obtain specific instruction before 
entering. 

The sign will warn employees about 
the hazards present in the area and 
inform them that special instructions 
are necessary to enter the area. 

In § 1910.97, the radiation-protection 
guide is advisory only. In final 
paragraph (k)(1)(iii), OSHA makes the 
guide mandatory for electric power 
transmission and distribution work by 
requiring the employer to institute 
measures that prevent any employee’s 
exposure from being greater than the 
exposure set forth in the guide. These 
measures may be administrative 
measures (such as limitations on the 
duration of exposure) or engineering 
measures (such as a design of the system 
that limits the emitted radiation to that 
permitted by the guide), or the measures 
may involve the use of personal 
protective equipment. This provision 
does not require employers to follow the 
hierarchy of controls normally required 
for the protection of employees from 
occupational hazards. Employees 
exposed to radiation levels beyond that 
permitted by the radiation-protection 
guide are typically performing 
maintenance tasks, and OSHA typically 
permits the use of personal protective 
equipment in lieu of engineering or 
administrative controls during work 
operations, such as some maintenance 
and repair activities, for which 
engineering and work-practice controls 
are not feasible. (See, for example, 
§§ 1910.1001(g)(1)(ii) (asbestos), 
1910.1018(h)(1)(ii) (inorganic arsenic), 
and 1910.1028(g)(1)(ii) (benzene).) The 
Agency indicated in the preamble to the 
proposal that it did not believe any 
employees had radiation exposures 
exceeding the radiation-protection guide 
on a routine basis (70 FR 34888). The 
Agency requested comments on whether 
the proposal adequately protected 
employees and whether the standard 
should require employers to follow the 
hierarchy of controls. 

No commenters suggested that OSHA 
apply the hierarchy of controls to 
electromagnetic-radiation exposure. 
However, Mr. Anthony Ahern with 
Ohio Rural Electric Cooperatives 
commented that ‘‘[e]xposure to really 
high power microwave radiation is 
diminishing as more and more of the big 
telcos are dismantling their microwave 
facilities in favor of fiber optic 
networks’’ (Ex. 0186). The record, 
therefore, does not contradict OSHA’s 
determination that it is unnecessary in 

final paragraph (k)(1)(iii) to require that 
employers comply with the hierarchy of 
controls. 

Two commenters maintained that 
§ 1910.97 is out of date and 
recommended other, more protective 
guidelines (Exs. 0163, 0212). Ms. Susan 
O’Connor with Siemens Power 
Generation commented that ANSI, the 
American Conference of Governmental 
Industrial Hygienists, and the 
International Commission on Non- 
Ionizing Radiation Protection have 
guidelines that are more current and 
more protective than the requirements 
in § 1910.97 (Ex. 0163). She 
recommended that OSHA update 
§ 1910.97 if the Agency references 
§ 1910.97 in the final rule. Mr. Tom 
Chappell with Southern Company 
stated that the Federal Communications 
Commission’s (FCC) OET Bulletin 65, 
Edition 97–01, Evaluating Compliance 
with FCC Guidelines for Human 
Exposure to Radiofrequency 
Electromagnetic Fields, has a two-tiered 
approach for setting permissible 
exposure limits for nonionizing 
radiation that ‘‘appears to provide a 
greater level of protection for 
employees’’ (Ex. 0212). He 
recommended that OSHA defer to the 
FCC in establishing employee exposure 
limits. 

The purpose of this rulemaking is to 
set safety standards for employees 
working on electric power generation, 
transmission, and distribution 
installations and to set safety standards 
for electrical protective equipment. It is 
not the purpose of this rulemaking to set 
permissible exposure limits for 
nonionizing radiation. Therefore, the 
radiation-protection guide contained in 
§ 1910.97 is outside the scope of this 
rulemaking, and OSHA is not revising 
§ 1910.97 in this final rule. 

The FCC authorizes and licenses 
devices, transmitters, and facilities that 
generate radio-frequency radiation. It 
has jurisdiction over all transmitting 
services in the United States, except 
services operated by the Federal 
government. (See http://www.fcc.gov/
oet/rfsafety/rf-faqs.html#Q10.) However, 
the FCC’s primary jurisdiction does not 
include the health and safety of 
employees, and the FCC relies on other 
agencies and organizations for guidance 
in such matters (id.). Therefore, OSHA 
decided that it would be inappropriate 
to defer establishing employee exposure 
limits to the FCC as recommended by 
Mr. Chappell. For these reasons, OSHA 
is adopting paragraph (k)(1)(iii) as 
proposed. 

Power-line carrier systems use power 
lines to carry signals between 
equipment at different points on lines. 

Therefore, paragraph (k)(2), which is 
being adopted without substantive 
change from the proposal, requires the 
employer to ensure that employees 
perform work associated with power- 
line carrier installations, including work 
on equipment used for coupling carrier 
current to power line conductors, 
according to the requirements for work 
on energized lines. As a correction, the 
final rule replaces the term ‘‘this 
section,’’ which was in the proposal, 
with ‘‘this subpart.’’ 

Comments Regarding Heightened 
Sensitivity to Electromagnetic Radiation 

Some rulemaking participants 
recommended that OSHA adopt 
protection for workers who are sensitive 
to electromagnetic radiation. (See, for 
example, Exs. 0106, 0482; Tr. 326–352.) 
These commenters maintained that 
some individuals are especially 
sensitive to electromagnetic radiation 
from sources such as computers, power 
lines, and other electric equipment (id.) 
For example, Ms. M. Matich Hughes 
commented that sensitive individuals 
react to this type of radiation with a 
wide range of symptoms, including 
itching, redness, swelling, and stinging 
(Ex. 0106). Some of these commenters 
also pointed to papers supporting their 
claims (Exs. 0106, 0482). For instance, 
Drs. Diane and Bert Schou, and Mr. Paul 
Schou, submitted several papers, and 
referenced others, on the effects of 
electromagnetic radiation in humans 
and animals (Ex. 0482). 

OSHA declines to regulate exposure 
to electromagnetic radiation in this 
rulemaking for several reasons. First, the 
relevant portion of this rulemaking 
focuses on the safety hazards associated 
with the maintenance and construction 
of electric power generation, 
transmission, and distribution 
installations.454 The hazards that these 
commenters address appear to be health 
hazards posed by electromagnetic 
radiation. The commenters maintain 
that only certain individuals are 
sensitive to electromagnetic radiation 
(see, for example, Ex. 0106 (‘‘a 
California Department of Health 
Services survey has found that 3 percent 
of the people interviewed reported that 
they are unusually sensitive to electric 
appliances or power lines’’), Ex. 0124 
(‘‘It is most easily understood as a 
radiation type injury that affects . . . a 
population estimated at 3 to 5 percent 
in the world’’), and Tr. 330 (‘‘we’re 
talking about three percent worldwide 
of the people who are very, very 
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sensitive’’)) and that symptoms may 
develop or worsen after long-term 
exposure (see, for example, Ex. 0482 
(‘‘High [electromagnetic radiation] 
exposure for a short time is preferred to 
long time low power [electromagnetic 
radiation]’’). Second, these commenters 
are requesting that OSHA address 
hazardous conditions that go far beyond 
the work covered by the final rule. The 
commenters maintain that there are 
many sources of electromagnetic 
radiation that can cause symptoms. 
(See, for example, Ex. 0106 
(‘‘[Electromagnetic radiation] sensitivity 
is . . . associated with exposure to 
electromagnetic fields created by 
computers, power lines and other 
electronic equipment’’) and Tr. 334 

(‘‘Sources that [can trigger 
electromagnetic radiation sensitivity] 
include the fluorescent lights[,] remote 
meters[,] broadband on power lines, 
[and] wireless Internet’’).) Thus, to the 
extent that electromagnetic radiation 
poses ‘‘sensitivity hazards,’’ those 
hazards are not unique to work on 
electric power generation, transmission, 
and distribution installations, but are 
present in nearly all workplaces. OSHA, 
therefore, concludes that this 
rulemaking is not a proper vehicle for 
regulating the hazards identified by 
these commenters. 

19. Section 1926.968, Definitions 

Final § 1926.968 contains definitions 
of terms used in Subpart V. Since OSHA 

based these definitions, in large part, on 
consensus standards and existing OSHA 
rules, and since the definitions included 
are generally self-explanatory, OSHA 
believes the regulated community 
understands these terms well; therefore, 
with a few exceptions, this discussion of 
final § 1926.968 provides no 
explanation of the terms’ definitions. 
For terms having meanings that may not 
be readily apparent, the Agency is 
providing an explanation of the 
definition of each of these terms in the 
discussion of the provision in which the 
term first appears. The following table 
shows where in this preamble OSHA 
discusses some of the key definitions. 

Term See the summary and explanation for: 

Contract employer .................................................................................... § 1926.950(c), Information transfer. 
Enclosed space ........................................................................................ § 1926.953(a), Enclosed spaces, General. 
Entry ......................................................................................................... § 1926.953(g), Hazardous atmosphere. 
Exposed .................................................................................................... § 1926.960(b)(3), At least two employees. 

§ 1926.960(g)(1), Hazard assessment. 
Fall restraint system ................................................................................. § 1926.954(b)(3)(iii), Care and use of personal fall protection equip-

ment. 
Host employer .......................................................................................... § 1926.950(c), Information transfer. 
Isolated ..................................................................................................... § 1926.960(b)(3), At least two employees. 
Line-clearance tree trimming .................................................................... § 1926.950(a)(3), Applicable Part 1910 requirements. 
Personal fall arrest system ....................................................................... § 1926.954(b)(3)(iii), Care and use of personal fall protection equip-

ment. 
Work-positioning equipment ..................................................................... § 1926.954(b)(3)(iii), Care and use of personal fall protection equip-

ment. 

OSHA based the definition of 
‘‘qualified employee’’ on the definition 
of that term as set forth in existing 
§ 1910.269(x). This definition states that 
a qualified employee is an employee 
knowledgeable in the construction and 
operation of the electric power 
generation, transmission, and 
distribution equipment involved, along 
with the associated hazards. 

As OSHA indicated in the preamble 
to the proposal, the Agency is not 
requiring that a ‘‘qualified employee’’ be 
knowledgeable in all aspects of electric 
power generation, transmission, and 
distribution equipment (70 FR 34888— 
34889). OSHA believes that this 
definition will convey the true meaning 
of this term. Note that the final rule uses 
the term ‘‘qualified employee’’ to refer 
only to employees who have the 
training to work on energized electric 
power transmission and distribution 
installations. Paragraph (b)(2) of final 
§ 1926.950 sets out the training an 
employee must have to be a qualified 
employee. OSHA included a note to this 
effect following the definition of the 
term. OSHA received no comments on 
the definition of ‘‘qualified employee’’ 
and is adopting it without substantive 
change from the proposal. 

One commenter requested that the 
standard define ‘‘fire-resistant clothing’’ 
(Ex. 0237). This commenter noted that 
untreated cotton, regardless of weight, is 
not considered ‘‘fire-resistant’’ and 
asked that the final rule clarify this 
point. 

As the commenter pointed out in its 
submission, a footnote in proposed 
Appendix F described flame-resistant 
clothing as follows: 

Flame-resistant clothing includes clothing 
that is inherently flame resistant and clothing 
that has been chemically treated with a flame 
retardant. (See ASTM F1506–02a, Standard 
Performance Specification for Textile 
Materials for Wearing Apparel for Use by 
Electrical Workers Exposed to Momentary 
Electric Arc and Related Thermal Hazards.) 
[70 FR 34977] 

OSHA decided not to include a 
definition of ‘‘flame-resistant clothing’’ 
in the final rule. From the comments 
received on the record, the Agency 
believes that affected employers and 
employees understand that untreated 
cotton is not flame-resistant for the 
purposes of final § 1926.960(g)(4). 
Because final § 1926.960(g)(5) requires 
arc-rated protection, and because most 
FR clothing has an arc rating, OSHA 
also believes that employers generally 

will use arc-rated clothing to meet both 
requirements. (See, for example, Tr. 
545.) In any event, the Agency included 
a separate topic in Appendix E 
explaining what OSHA means by FR 
and arc-rated clothing, so that 
employers will know what clothing to 
purchase. 

IBEW objected to the definition of 
‘‘system operator’’ as it applied to the 
control room operator in a generating 
station (Exs. 0230, 0480; Tr. 905). The 
union maintained that generating plants 
do not have system operators, stating: 

Most generating stations have a control 
room operator that is responsible for all 
operations related to a specific generating 
unit. System operators are usually located in 
some type of system operations center and 
are responsible for operations of the 
transmission system. There is available 
technology for computer systems operated by 
system operators to have some form of 
automated generation control . . . in a 
specific transmission system, but the 
operations of the generating unit, specifically 
the installation of lockout/tagout devices are 
the responsibility of station personnel, 
probably the control room operator. OSHA 
should make the appropriate changes. [Ex. 
0230] 

IBEW recommended that OSHA adopt a 
different term, ‘‘control room operator,’’ 
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applicable to the lockout-tagout 
requirements in § 1910.269(d) and 
defined as follows: 

Control room operator. A qualified 
employee who operates an electric generating 
system or its parts from within a centralized 
control room. [Ex. 0480] 

In final § 1926.968, ‘‘system operator’’ 
means a ‘‘qualified person designated to 
operate the system or its parts.’’ This is 
a generic definition that OSHA believes 
applies equally to the employees in the 
dispatch center operating a transmission 
or distribution system and to the 
employees in the control room of a 
power generating plant who control the 
generation system and apply lockout- 
tagout devices. OSHA recognizes that 
the utility industry views these two 
groups of employees as being distinct 
and may even frequently use the term 
‘‘system operator’’ exclusively for the 
transmission and distribution operators 
(though some utilities call these 
employees ‘‘dispatchers’’ (Exs. 0167, 
0508)). However, from the description of 
the energy control procedures in the 
1994 § 1910.269 rulemaking record, and 
even from IBEW’s own recommended 
definition, it is clear that the control 
room operator in a generation plant 
serves the same function as a system 
operator for a transmission or 
distribution system (269-Ex. 12–6; Ex. 
0480). Therefore, the Agency concludes 
that a control room operator in a 
generation plant is ‘‘designated’’ by the 
employer to ‘‘operate’’ or control ‘‘the 
[generation] system or its parts’’ and, 
thus, meets the definition for ‘‘system 
operator’’ contained in the final rule. 
For these reasons, OSHA is adopting the 
definition of ‘‘system operator’’ as 
proposed. 

20. Appendices 

OSHA is including six appendices to 
final Subpart V. The first of these 
appendices is Appendix A. Proposed 
Appendix A to Subpart V referred to 
Appendix A to § 1910.269. The general 
industry appendix contains flow charts 
depicting the interface between 
§ 1910.269 and the following standards: 
§ 1910.146, Permit-required confined 
spaces; § 1910.147, The control of 
hazardous energy (lockout/tagout); and 
Part 1910, Subpart S, Electrical. 
Appendix A to § 1910.269 has little 
relevance, if any, to work covered by 
Subpart V, as that appendix only 
contains information relevant to the 
application of general industry 
standards. Therefore, the Agency is not 
adopting proposed Appendix A to 
Subpart V. 

Lee Marchessault with Workplace 
Safety Solutions expressed concern that 

Appendix A to § 1910.269 granted 
electric power generation, transmission, 
and distribution work an exemption 
from Subpart S of the general industry 
standards (Ex. 0196; Tr. 582–583). Based 
on his experience as an electrician, he 
believed that there were some hazards 
covered by Subpart S that § 1910.269 
does not address. 

OSHA did not propose any changes to 
existing Appendix A to § 1910.269 and 
is adopting it in § 1910.269 of this final 
rule without substantive change. This 
appendix does not grant an exemption 
from Subpart S for electric power 
generation, transmission, and 
distribution work. It simply provides 
guidance, in the form of a flowchart, on 
how § 1910.269 and Subpart S apply to 
various installations. OSHA is not 
altering the scope of Subpart S in any 
way. In fact, final § 1910.269(a)(1)(ii)(B) 
explicitly states that § 1910.269 does not 
apply to ‘‘electrical installations, 
electrical safety-related work practices, 
or electrical maintenance considerations 
covered by Subpart S of this part.’’ 
Therefore, Mr. Marchessault’s concerns 
are groundless. 

Appendix B provides information 
relating to the determination of 
appropriate minimum approach 
distances under final § 1926.960(c)(1)(i). 
In the proposed rule, OSHA based this 
appendix on existing Appendix B to 
§ 1910.269, with revisions necessary to 
reflect the changes to the minimum 
approach distances proposed for 
§ 1910.269 and Subpart V. In this final 
rule, OSHA revised this appendix as 
necessary to account for the calculation 
methods required by final 
§ 1926.960(c)(1)(i) and Table V–2. 
OSHA based these revisions on: (1) the 
findings made with regard to minimum 
approach distances (see the summary 
and explanation for § 1926.960(c)(1), 
under the heading Minimum approach 
distances, earlier in this section of the 
preamble); (2) IEEE Std 516–2009 (Ex. 
0532); and (3) draft 9 of IEEE Std 516 
(Ex. 0524). The appendix includes a 
discussion, based on IEEE Std 516–2009 
(Ex. 0532), regarding how to determine 
the maximum transient overvoltage for 
a system. 

Proposed Appendix C provided 
information relating to the protection of 
employees from hazardous step and 
touch potentials as addressed in 
proposed §§ 1926.959(d)(3)(iii)(D), 
1926.963(d)(3)(ii), and 1926.964(b)(2). 
As discussed under the summary and 
explanation for final § 1926.962(c), 
earlier in this section of the preamble, 
the Agency expanded this appendix to 
incorporate guidance on protecting 
employees from hazardous differences 
in potential as required by that 

provision in the final rule. OSHA 
renamed this appendix accordingly. 
OSHA based the additional material in 
this appendix on IEEE Std 1048–2003 
(Ex. 0046). Appendix C in the final rule 
also includes examples of how to 
achieve equipotential grounding as 
required by final § 1926.962(c). The 
Agency based these examples on 
information in the IEEE standard and on 
the principle from the consensus 
standard that installing grounds of 
adequate ampacity (as required by 
§ 1926.962(d)(1)) and sufficiently low 
impedance (as required by 
§ 1926.962(d)(2)) and adequately 
bonding all conductive objects within 
the work zone will minimize potential 
differences (Ex. 0046). As discussed in 
the summary and explanation for 
§ 1926.962(c), earlier in this preamble, 
OSHA will deem employers using the 
examples in Appendix C to be in 
compliance with that final paragraph. 
Employers are free to use other methods 
of grounding as long as they can 
demonstrate that those other methods 
will prevent exposure of each employee 
to hazardous differences in electric 
potential. 

Appendix D contains information on 
the inspection and testing of wood poles 
addressed in final § 1926.964(a)(2). This 
appendix describes ways to test wood 
poles to ensure that they are sound. 
Proposed Appendix D described how to 
test a wood pole using a ‘‘hammer 
weighing about 1.4 kg (3 pounds).’’ Ms. 
Salud Layton with the Virginia, 
Maryland & Delaware Association of 
Electric Cooperatives recommended 
deleting the weight of the hammer from 
the appendix (Ex. 0175). She 
maintained that lighter hammers are as 
effective in sounding a pole as a 1.4- 
kilogram hammer. 

OSHA notes that Appendix D is not 
mandatory. It contains guidelines that 
employers may choose to follow in 
inspecting and testing wood poles. 
Thus, employers may use lighter or 
heavier hammers if they find them to be 
effective. However, Appendix D 
provides some guidance on what weight 
hammer OSHA knows to be effective in 
testing wood poles. The Agency took the 
weight given in Appendix D directly 
from § 1910.268(n)(3)(i). Therefore, the 
Agency is not adopting Ms. Layton’s 
recommendation and is adopting 
Appendix D substantially as proposed. 

Appendix E, which OSHA proposed 
as Appendix F, provides guidance on 
the selection of protective clothing and 
other protective equipment for 
employees exposed to flames or electric 
arcs as addressed in final § 1926.960(g). 
The Agency modified this appendix to 
reflect the final rule as discussed in the 
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455 See, for example, the August 10, 1995, 
memorandum to regional administrators from James 
W. Stanley, ‘‘Guidelines for the Enforcement of the 
Apparel Standard, 29 CFR 1910.269(l)(6), of the 
Electric Power Generation, Transmission, and 
Distribution Standard’’ (http://www.osha.gov/pls/
oshaweb/owadisp.show_document?p_
table=INTERPRETATIONS&p_id=21878). 

summary and explanation for 
§ 1926.960(g), earlier in this section of 
the preamble. That preamble discussion 
also responds to some of the comments 
OSHA received on proposed Appendix 
F. Several other comments addressed 
the appendix; OSHA discusses these 
comments here. 

Proposed Appendix F included tables 
for estimating incident-energy levels 
based on voltage, fault current, and 
clearing times (proposed Table 8 and 
Table 9, which OSHA adopted as Table 
6 and Table 7 in Appendix E of the final 
rule). Employers could use these tables 
to estimate incident energy for 
exposures involving phase-to-ground 
arcs in open air. The proposed appendix 
also included a table giving protective 
clothing guidelines for electric-arc 
hazards (Table 10, which OSHA did not 
adopt in the final rule). This table 
described protective clothing that 
employers could use for different ranges 
of estimated incident energy. 

Noting that the energy is inversely 
proportional to the distance, NIOSH 
pointed out that proposed Appendix F 
incorrectly stated that the amount of 
heat energy is directly proportional to 
the distance between the employee and 
the arc (Ex. 0130). OSHA corrected the 
appendix accordingly. 

Three commenters made 
recommendations for clarifying the 
information presented in proposed 
Appendix F. First, NIOSH 
recommended: 

• Revising the headings in Table 8 
and Table 9 (Table 6 and Table 7 in 
Appendix E of the final rule) to reflect 
more clearly that the values in the table 
represent maximum clearing times at 
specified maximum incident-energy 
levels, 

• Making it clear that unqualified 
references to ‘‘cotton’’ in the appendix 
meant ‘‘untreated cotton,’’ 

• Describing how to use the arc rating 
on the clothing label to select clothing 
appropriate for a given estimate of 
incident energy, 

• Clarifying that the standard 
prohibits the use of meltable 
undergarments, and 

• Clarifying that employer-added 
logos on arc-rated clothing can 
adversely affect the arc rating and FR 
characteristics of the clothing (id.). 
Second, TVA recommended that OSHA 
clarify that workers can sustain burns 
even when wearing appropriately 
selected protection because there is a 
50-percent chance that a worker will 
sustain a second-degree burn at the arc 
rating of the protective equipment (Ex. 
0213). Third, Mr. Paul Hamer 
recommended that the Agency note the 

method used to calculate the incident- 
energy values in proposed Table 8 and 
Table 9 (Table 6 and Table 7 in 
Appendix E of the final rule) (Ex. 0228). 

OSHA believes that these 
recommendations will serve to provide 
additional useful guidance to workers 
and employers. Therefore, OSHA is 
adopting all of these suggestions in 
Appendix E of the final rule. 

Mr. James Thomas, president of 
ASTM International, recommended 
adding ASTM F1891–02b, Standard 
Specification for Arc and Flame 
Resistant Rainwear, as a reference 
within proposed Appendix F (Ex. 0148). 

OSHA agrees that ASTM F1891 
contains recognized standards for 
particular types of arc-rated protective 
equipment. Therefore, OSHA added a 
reference to ASTM F1891–12, the latest 
edition of the consensus standard, in 
Appendix E in the final rule. 

Leo Muckerheide with Safety 
Consulting Services requested that 
OSHA stress the limitations of the 
various methods of estimating incident 
heat energy, in particular the limitations 
included in the notes to proposed Table 
8 and Table 9 (Table 6 and Table 7 in 
Appendix E of the final rule) (Ex. 0180). 
He expressed concern that employers 
would use the methods inappropriately 
and ignore notes and other information 
limiting their use. 

As noted in the summary and 
explanation for final § 1926.960(g)(2), 
OSHA is including information on the 
acceptable use of the various calculation 
methods in Appendix E of the final rule. 
The Agency also made it clear in the 
captions to Table 6 and Table 7 in the 
final appendix that those tables only 
apply to exposures involving phase-to- 
ground arcs in open air. 

Proposed Appendix F included the 
following statement, ‘‘Outer flame- 
resistant layers may not have openings 
that expose flammable inner layers that 
could be ignited.’’ Mr. Anthony Ahern 
with Ohio Rural Electric Cooperatives 
objected to this statement because it 
would require buttoning the top button 
on a shirt worn over an untreated cotton 
T-shirt, which could increase 
discomfort and heat stress (Ex. 0186). 

The Agency dismissed objections to 
FR and arc-rated clothing based on 
comfort and heat stress as noted under 
the summary and explanation for final 
§ 1926.950(g)(5). In addition, the 
exposed portion of a T-shirt poses an 
ignition hazard. Existing 
§ 1910.269(l)(6)(iii), which proscribes 
the wearing of clothing that could 
increase the extent of injury in the event 
of exposure to flames or electric arcs, 
already prohibits exposing flammable 
garments, including T-shirts, to possible 

ignition from an electric arc.455 
Therefore, OSHA did not adopt Mr. 
Ahern’s recommendation to remove the 
quoted statement from the appendix. 

Lee Marchessault with Workplace 
Safety Solutions recommended that 
OSHA replace references to ARCPRO in 
proposed Appendix F with references to 
‘‘commercially available software’’ (Ex. 
0196; Tr. 582). He noted that software 
other than that mentioned in the 
appendix was available, such as 
EasyPower (Tr. 582, 598). 

Today, there is a much wider array of 
software available for calculating 
incident heat energy from an electric 
arc. However, the basis of most of this 
software, including EasyPower, is the 
NFPA 70E Annex D or IEEE 1584 
methods. The Agency is not aware of 
any software that uses a calculation 
method, other than the heat flux 
calculator, that is not already listed in 
Table 2 of Appendix E in the final rule. 
As discussed earlier under the summary 
and explanation for final 
§ 1926.960(g)(2), ARCPRO uses its own 
calculation method validated through 
testing of electric arcs. As explained in 
that same portion of the preamble, 
OSHA found the heat flux calculator to 
be an unacceptable method of 
estimating incident heat energy. The 
Agency believes that it is essential to 
inform employers of what methods 
OSHA will deem acceptable, and not all 
available software for calculating 
incident energy from an arc will provide 
reasonable estimates of incident heat 
energy. Consequently, Table 2 of 
Appendix E in the final rule lists 
ARCPRO as an acceptable method. 
However, the appendix notes that other 
software that yields results based on any 
of the listed methods is also acceptable. 
In addition, as noted earlier under the 
summary and explanation for final 
§ 1926.960(g)(2), an employer is free to 
choose a method that is not listed in the 
appendix if the chosen method 
reasonably predicts the potential 
incident-heat-energy exposure of the 
employee. 

Some rulemaking participants 
recommended that OSHA revise Table 8 
and Table 9 in proposed Appendix F 
(Table 6 and Table 7 in Appendix E of 
the final rule) to reflect an incident- 
energy level of 4 cal/cm2 rather 5 cal/ 
cm2 (Exs. 0228, 0230, 0383; Tr. 410– 
412, 490–491). Mr. Norfleet Smith with 
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456 IEEE subsequently adopted the NESC 
proposal, which is contained in Table 410–1 and 
410–2 of the 2007 NESC. The 2012 NESC contains 
equivalent tables in Table 410–2 and 410–3, though 
the values in Table 410–3 are different from the 
values in 2007 NESC Table 410–2. 

457 The corresponding tables in the 2007 and 2012 
NESC provide clearing times for incident-energy 
levels of 4-, 8-, and 12 cal/cm2. 

E. I. du Pont de Nemours and Company 
described the reasons for this change as 
follows: 

[T]he 5 cal column in Tables 8 and 9 of 
Appendix F [should] be changed to be 4 cals, 
and the respective clearing times in those 
charts [should] be updated accordingly. 
That’s what we propose. . . . 

[T]here are numerous U.S. based electric 
utility companies that have adopted flame 
resistant protective clothing systems under 
1910.269, and . . . many of those clothing 
systems today meet 4 calories per square 
centimeter arc thermal performance ratings 
but may not meet 5 cal per centimeter square 
arc thermal performance ratings. 

These employers would be forced to 
modify their existing clothing programs, 
should the new rule go into effect as it is 
written today. 

Further, NFPA 70E has already defined 
hazard risk categories of 4, 8, 25, and 40 cals 
per square centimeter, and flame resistant 
protective clothing systems have already 
been developed to match those levels. Having 
both a 4 calorie per square centimeter 
category in NFPA 70E and a 5 calorie per 
square centimeter category in OSHA 29 CFR 
1910.269 and 1926.960 may create confusion 
and inefficiency in the garment supply 
system. 

Since Tables 8 and 9 of Appendix F have 
maximum clearing times listed which are 
generated using commercially available 
software programs, the appropriate clearing 
times for 4 calories per square centimeter can 
be modified to support that rating, and no 
loss of protection would occur, as the new 
maximum clearing times would match the 
new protection levels of 4 calories per square 
centimeter. . . . 

Lastly, as referenced on one of the pages 
in the proposed rule, . . . ‘‘clothing is 
currently widely available in ratings from 
about 4 calories per square centimeter to over 
50 calories per square centimeter.’’ [Tr. 410– 
412] 

In addition, IBEW pointed out that the 
NESC subcommittee with responsibility 
for work rules adopted a proposal with 
charts equivalent to Table 8 and Table 
9 in proposed Appendix F (Table 6 and 
Table 7 in Appendix E of the final rule), 
except that the minimum incident heat 
energy listed in the NESC proposal was 
4 cal/cm2 rather than 5 cal/cm2 (Ex. 
0230). The union submitted the NESC 
proposal to the Subpart V rulemaking 
record; the NESC proposal also 
contained corrections to some of the 
values reflected in the proposed OSHA 
tables (id.).456 

OSHA agrees with these rulemaking 
participants that some employers 
already have programs using protective 
equipment with an arc rating of 4 cal/ 

cm2. Although the Agency does not 
agree that keeping a 5-cal/cm2 minimum 
incident-energy level in final Table 6 
and Table 7, which are not mandatory, 
would force employers to upgrade their 
existing protection to match the higher 
level, OSHA does believe that a 4-cal/ 
cm2 minimum energy level would 
facilitate compliance for many of these 
employers. Therefore, Table 6 and Table 
7 in the final rule adopt the lower 
minimum incident-energy level. In 
addition, OSHA is correcting the 
clearing times in those tables. 

Mr. Paul Hamer recommended that 
Table 8 and Table 9 in proposed 
Appendix F (Table 6 and Table 7 in 
Appendix E of the final rule) list 
clearing times for incident-energy levels 
corresponding to the NFPA 70E hazard- 
risk categories (4, 8, 25, and 40 cal/cm2) 
because, in his view, these are the levels 
that industry already is using (Ex. 0228). 

Although industries other than the 
electric utility industry use the hazard- 
risk categories in NFPA 70E, evidence 
in the record indicates that electric 
utilities and their contractors for electric 
power transmission and distribution 
work do not widely use this consensus 
standard. (See, for example, Ex. 0212 
(‘‘[NFPA 70E] was developed primarily 
for premise[s] wiring, not utility type 
electric systems. The systems covered 
by the [hazard-risk category task table] 
are not utility type distribution or 
transmission systems. The tables are 
therefore not applicable for utility 
[transmission and distribution] 
systems.’’) OSHA believes that the 
NESC proposal better reflects incident- 
energy levels appropriate for the types 
of systems addressed by final Table 6 
and Table 7, that is, overhead 
transmission and distribution lines.457 
Table 6 and Table 7 apply only to 
exposures involving phase-to-ground 
arcs in open air, which are the types of 
exposures found predominantly in work 
on overhead transmission and 
distribution lines. Consequently, OSHA 
is not adopting Mr. Hamer’s 
recommendation. 

Some commenters urged OSHA to 
replace Table 10 in proposed Appendix 
F with a similar table from NFPA 70E, 
Table 130.7(C)(11), protective clothing 
characteristics (Exs. 0190, 0228, 0235). 
Mr. Frank White with ORC Worldwide 
noted that OSHA appeared to have 
based Table 10 in the proposal on a 
1996 IEEE paper that was significantly 
older than NFPA 70E–2004 (Ex. 0235). 
He asked OSHA to explain why it is not 
basing the table on the more recent 

consensus standard. Mr. Thomas 
Stephenson with International Paper 
commented, ‘‘Based on my research, of 
the readily available single layer shirts, 
the highest ATPV rating is 8.2 cal/sq 
cm. Based on Table 10, this shirt would 
not be acceptable for a 5.1 cal/sq cm 
exposure’’ (Ex. 0190). He noted that 
many companies base their electrical 
safety programs, including PPE, on 
NFPA 70E and recommended that the 
rule match that consensus standard. 

OSHA did not include proposed 
Table 10 in the final rule. The Agency 
agrees with these commenters that Table 
10 in proposed Appendix F is out of 
date. There also is evidence in the 
record indicating that arc-rated clothing 
is getting lighter and that even Table 
130.7(C)(11) in NFPA 70E–2004 might 
be out of date (Tr. 493). Appendix E in 
the final rule explains that any 
protective clothing and other protective 
equipment that meets the employer’s 
reasonable estimate of incident heat 
energy is acceptable. For example, 
employers may use protective shirts and 
pants rated at 12 cal/cm2 for an 
estimated exposure of 12 cal/cm2. 

Some rulemaking participants pointed 
out an error in the way the proposed 
appendix described the energy level 
expected to produce a second-degree 
burn injury (Exs. 0213, 0228; Tr. 540). 
These commenters noted that the 
threshold of second-degree burn injury, 
as reflected in NFPA 70E and IEEE Std 
1584, is 1.2 cal/cm2, unless the fault- 
clearing time is under about 0.1 second. 
For the faster clearing times, the 
threshold is 1.5 cal/cm2 (id.). 

OSHA agrees with these comments 
and revised the language in Appendix E 
in the final rule to indicate that the 
threshold for second-degree burn injury 
is 1.2 to 1.5 cal/cm2. 

Appendix F in the final rule, which 
OSHA proposed as Appendix G, 
contains guidelines for the inspection of 
work-positioning equipment to assist 
employers in complying with final 
§ 1926.954(b)(3)(i). OSHA received no 
comments on this appendix and is 
adopting the appendix substantially as 
proposed. 

Appendix G in the final rule, which 
OSHA proposed as Appendix E, 
contains references to additional 
sources of information that supplement 
the requirements of Subpart V. The 
national consensus standards referenced 
in this appendix contain detailed 
specifications to which employers may 
refer in complying with the 
performance-oriented requirements of 
OSHA’s final rule. Except as specifically 
noted in Subpart V, however, 
compliance with the national consensus 
standards is not a substitute for 
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458 Subpart V does not contain requirements for 
work involving electric power generation 
installations or line-clearance tree-trimming 
operations. See the summary and explanation for 
final § 1926.950(a)(3), earlier in this section of the 
preamble. 

459 Existing § 1910.269 contains an introductory 
note explaining that OSHA is staying the 
enforcement of certain provisions of existing 
§ 1910.269 until November 1, 1994, and of existing 
§ 1910.269(v)(11)(xii) until February 1, 1996. OSHA 
is not including this note in final § 1910.269 

because it is no longer applicable. OSHA is not 
including this note in final § 1910.269 because it is 
no longer applicable. 

compliance with the provisions of the 
OSHA standards. 

OSHA listed the most recent versions 
of the consensus standards in final 
Appendix G. In some cases, the version 
of the consensus standard in the record 
is older than the version listed in the 
appendix. In other cases, the consensus 
standard is not contained in the record 
at all. However, OSHA based the 
requirements in the final rule only on 
the consensus documents and other data 
contained in the record. The Agency 
evaluated any editions of the consensus 
standards listed in the appendix that are 
not in the record for consistency with 
OSHA’s final rule. The Agency 
determined that these later consensus 
standards conform to the requirements 
of final Subpart V, as specifically noted 
in the final rule, and that these later 
consensus standards provide 
information useful for employers and 
workers in complying with the final 
rule. 

C. Part 1910 Revisions 

1. Sections 1910.137 and 1910.269 

The construction of electric power 
transmission and distribution lines and 
equipment nearly always exposes 
employees to the same hazards as the 
maintenance of electric power lines and 
equipment. Power line workers use the 
same protective equipment and safety 
techniques in both types of work. 
During the course of a workday, these 
employees can perform both types of 
work. 

For example, an employer might 
assign a power line crew to replace one 
failed transformer with an equivalent 
one and a second failed transformer 
with a transformer with a different 
kilovolt-ampere rating. When the 
employees perform the first job, they are 
performing maintenance work covered 
by Part 1910. However, the second job 
would be construction and covered by 
Part 1926. The employees would almost 
certainly use identical work practices 
and protective equipment for both jobs. 

Because of this, OSHA believes that, 
in most cases, it is important to have the 
same requirements apply regardless of 
the type of work performed. If the 
corresponding Part 1910 and Part 1926 
standards are the same, employers can 
adopt one set of work rules covering 
both types of work. Employers and 
employees will generally not have to 
decide whether a particular job is 
construction or maintenance—a factor 
that, in virtually every instance, has no 
bearing on the safety of employees. (For 
a discussion of comments suggesting 
that OSHA combine Subpart V and 
§ 1910.269 into one rule, refer to the 
introductory paragraphs in the summary 
and explanation of final § 1926.950.) 

Therefore, OSHA is adopting 
revisions to §§ 1910.137 and 1910.269 
so that the construction and 
maintenance standards will be 
substantially the same.458 The following 
cross-reference table shows the major 
paragraphs in final § 1910.269 and the 
corresponding section in final Subpart 
V:459 

Major paragraph in § 1910.269 Corresponding section in subpart V 

(a) General ............................................................................................. § 1926.950 General. 
(b) Medical services and first aid ............................................................. § 1926.951 Medical services and first aid. 
(c) Job briefing ....................................................................................... § 1926.952 Job briefing. 
(d) Hazardous energy control (lockout/tagout) procedures [applies only 

to work involving electric power generation installations].
§ 1926.950(a)(3)—Subpart V applies § 1910.269 to work involving elec-

tric power generation installations. 
(e) Enclosed spaces ................................................................................. § 1926.953 Enclosed spaces. 
(f) Excavations .......................................................................................... § 1926.967(f) Excavations. 
(g) Personal protective equipment ........................................................... § 1926.954 Personal protective equipment. 
(h) Portable ladders and platforms ........................................................... § 1926.955 Portable ladders and platforms. 
(i) Hand and portable power equipment .................................................. § 1926.956 Hand and portable power equipment. 
(j) Live-line tools ....................................................................................... § 1926.957 Live-line tools. 
(k) Materials handling and storage ........................................................... § 1926.958 Materials handling and storage. 
(l) Working on or near exposed energized parts ..................................... § 1926.960 Working on or near exposed energized parts. 
(m) Deenergizing lines and equipment for employee protection ............. § 1926.961 Deenergizing lines and equipment for employee protec-

tion. 
(n) Grounding for the protection of employees ........................................ § 1926.962 Grounding for the protection of employees. 
(o) Testing and test facilities .................................................................... § 1926.963 Testing and test facilities. 
(p) Mechanical equipment ........................................................................ § 1926.959 Mechanical equipment. 
(q) Overhead lines and live-line barehand work ...................................... § 1926.964 Overhead lines and live-line barehand work. 
(r) Line-clearance tree-trimming operations ............................................. § 1926.950(a)(3)—Subpart V applies § 1910.269 to line-clearance tree- 

trimming operations. 
(s) Communication facilities ..................................................................... § 1926.967(k) Communication facilities. 
(t) Underground electrical installations ..................................................... § 1926.965 Underground electrical installations. 
(u) Substations ......................................................................................... § 1926.966 Substations. 
(v) Power generation ................................................................................ § 1926.950(a)(3)—Subpart V applies § 1910.269 to work involving elec-

tric power generation installations. 
(w) Special conditions .............................................................................. § 1926.967 Special conditions. 
(x) Definitions ............................................................................................ § 1926.968 Definitions. 
Appendices A through G .......................................................................... Appendices A through G, respectively. 

The following distribution table 
presents the major revisions and a brief 
summary of OSHA’s rationale for 

adopting them. The full explanation of 
the changes and the rationale for 
adopting them is in the summary and 

explanation for the corresponding 
provision in final § 1926.97 or Subpart 
V. 
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Existing part 1910 paragraph New part 1910 paragraph Part 1926 revision Rationale and comments 

§ 1910.137 § 1926.97 

(b) ........................................... (c) .......................................... (c) .......................................... Existing § 1910.137(b) redesignated as 
§ 1910.137(c) for consistency with § 1926.97. 

(a)(1)(ii), (b)(2)(vii), and Table 
I–2, Table I–3, Table I–4, 
and Table I–5.

(a)(1)(ii), (c)(2)(vii), and 
Table I–1, Table I–2, Table 
I–3, and Table I–4.

(a)(1)(ii), (c)(2)(vii), and 
Table E–1, Table E–2, 
Table E–3, and Table E–4.

Section 1910.137 revised to include Class 00 
rubber insulating gloves. 

The note following (a)(3)(ii)(B) The note following 
(a)(3)(ii)(B).

The note following 
(a)(3)(ii)(B).

Note revised to include the latest ASTM stand-
ards. References to ASTM definitions and to 
an ASTM guide for visual inspection of rubber 
insulating equipment included to provide addi-
tional useful information for complying with the 
OSHA standard. 

A new note following (b)(2)(ii) A new note following (c)(2)(ii) The note following (c)(2)(ii) ... A reference to an ASTM guide for visual inspec-
tion of rubber insulating equipment included to 
provide additional useful information for com-
plying with the OSHA standard. 

(b) [New] ............................... (b) .......................................... A new paragraph added to cover electrical pro-
tective equipment not made of rubber. 

(b)(2)(vii)(B) ............................ (c)(2)(vii)(C) and (c)(2)(vii)(D) (c)(2)(vii)(C) and (c)(2)(vii)(D) Existing § 1910.137(b)(2)(vii)(B) divided into two 
separate CFR units. 

§ 1910.269 Subpart V 

(a)(2)(i) ................................... (a)(2)(i)(A), (a)(2)(i)(B), and 
(a)(2)(i)(C).

§ 1926.950(b)(1)(i), (b)(1)(ii), 
and (b)(1)(iii).

Existing § 1910.269(a)(2)(i) divided into three 
separate CFR units. The last of those units, 
paragraph (a)(2)(i)(c), adopts a new require-
ment that employers determine the degree of 
training by the risk to the employee. 

(a)(2)(ii)(E) [New] .................. § 1926.950(b)(2)(v) ............... A new paragraph added to require employers to 
train qualified employees to recognize elec-
trical hazards and to control or avoid them. 

(a)(2)(vii) ................................ (a)(2)(viii) ............................... § 1926.950(b)(7) .................... The existing requirement for employers to certify 
that they trained employees has been re-
placed with a requirement for employers to de-
termine that employees demonstrated pro-
ficiency in the work practices involved. In addi-
tion, a new note added to clarify how training 
received in a previous job would satisfy the 
training requirements. 

(a)(2)(iii) [New] ...................... None ..................................... A new paragraph added to require training for 
line-clearance tree trimmers. (See the sum-
mary and explanation for § 1926.950(b)(2).) 

(a)(3) [New] ........................... § 1926.950(c) ........................ A new paragraph added to require host employ-
ers and contract employers to share informa-
tion on safety-related matters. 

(a)(3) ...................................... (a)(4) ..................................... § 1926.950(d) ........................ Existing § 1910.269(a)(3) redesignated as 
§ 1910.269(a)(4) for consistency with Subpart 
V. 

(c) ........................................... (c) .......................................... § 1926.952 ............................ The existing provisions on job briefing reorga-
nized and renumbered. A new requirement 
added to ensure that employers provide the 
employee in charge with information that re-
lates to the determination of existing charac-
teristics and conditions. 

The note following existing 
(e)(6).

None ..................................... None ..................................... This note removed. It currently references 
§ 1910.146 for the definition of ‘‘entry.’’ OSHA 
added a definition of this term to 
§ 1910.269(x), so this note is unnecessary. 

(e)(7) ...................................... (e)(7) ..................................... § 1926.953(h) ........................ OSHA removed the requirement to provide an 
attendant if there is reason to believe a hazard 
exists in the enclosed space. The introductory 
text to § 1910.269(e) requires the entry to con-
form to § 1910.146 if there are hazards for 
which the requirements of § 1910.269(e) and 
(t) do not provide adequate protection. Thus, if 
an employer has reason to believe that a haz-
ard exists despite the precautions taken under 
§ 1910.269(e) and (t), then § 1910.146 applies 
and requires an attendant. 

(e)(8) ...................................... (e)(8) ..................................... § 1926.953(i) ......................... The existing requirement revised to clarify that 
the test instrument must have an accuracy of 
±10 percent. 
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Existing part 1910 paragraph New part 1910 paragraph Part 1926 revision Rationale and comments 

(e)(12) .................................... (e)(12) ................................... § 1926.953(m) ....................... The existing requirement revised to require the 
employer to be able to demonstrate that it 
maintained ventilation long enough to ensure 
that a safe atmosphere exists before employ-
ees enter an enclosed space. 

(g)(2) ...................................... (g)(2) ..................................... § 1926.954(b) ........................ The existing requirements revised to maintain 
consistency with the construction provisions. 

(i)(2)(i) .................................... None ..................................... None ..................................... The existing requirement was removed because 
it is unnecessary. See the summary and ex-
planation for final § 1926.956(b). 

(i)(2)(ii)(C) .............................. (i)(2)(iii) .................................. § 1926.956(b)(3) .................... The final rule limits the voltage on isolating 
transformers used with cord- and plug-con-
nected equipment to 50 volts. 

(l)(1), introductory text ........... (l)(1)(i), (l)(1)(ii), and (l)(1)(iii) § 1926.960(b)(1)(i), (b)(1)(ii), 
and (b)(2).

The introductory text to existing § 1910.269(l)(1) 
divided into three separate CFR units. 

(l)(1)(i) and (l)(1)(ii) ................ (l)(2)(i) and (l)(2)(ii) ............... § 1926.960(b)(3)(i) and 
(b)(3)(ii).

Existing § 1910.269(l)(1)(i) and (l)(1)(ii) redesig-
nated as § 1910.269(l)(2)(i) and (l)(2)(ii) for 
consistency with Subpart V. 

(l)(2) and existing Table R–6 
through Table R–10.

(l)(3) and Table R–3 through 
Table R–9.

§ 1926.960(c)(1) and Table 
V–2 through Table V–8.

The final rule revises, and requires the employer 
to establish, minimum approach distances that 
employees must maintain from exposed ener-
gized parts. Note that, in other provisions, the 
final rule replaces references to minimum ap-
proach-distance tables with references to the 
minimum approach-distance requirements in 
§ 1910.269(l)(3)(i) or § 1926.960(c)(1)(i), as ap-
propriate. 

(l)(2)(i) .................................... (l)(3)(iii)(A) ............................. § 1926.960 (c)(1)(iii)(A) ......... The existing requirement clarified to indicate that 
an energized part must be under the full con-
trol of the employee for rubber insulating 
gloves or rubber insulating gloves and sleeves 
to be sufficient insulation from that part. 

(l)(3) and (l)(4) ....................... (l)(4) and (l)(5) ...................... § 1926.960(c)(2) and (d) ....... OSHA revised the existing requirements to en-
sure that employees use electrical protective 
equipment whenever they can reach within the 
minimum approach distance of an energized 
part. 

(l)(5) ....................................... (l)(6) ...................................... § 1926.960(e) ........................ Existing § 1910.269(l)(5) redesignated as 
§ 1910.269(l)(6) for consistency with Subpart 
V. 

(l)(6) ....................................... (l)(7) [Revised] and (l)(8) 
[New].

§ 1926.960(f) and (g) ............ OSHA revised the requirements on clothing in 
existing § 1910.269(l)(6)(ii) and (iii) to require 
the employer to protect employees from elec-
tric arcs. Existing paragraph (l)(6)(i) redesig-
nated as new paragraph (l)(7), and the new 
protective clothing and other protective equip-
ment requirements added as paragraph (l)(8). 

(l)(7) through (l)(10) ............... (l)(9) through (l)(12) .............. § 1926.960(h) through (k) ..... Existing § 1910.269(l)(7), (l)(8), (l)(9), and (l)(10) 
redesignated as new § 1910.269(l)(9), (l)(10), 
(l)(11), and (l)(12), respectively. 

(m)(3)(viii) ............................... (m)(2)(iv)(A) [New] and 
(m)(2)(iv)(B).

§ 1926.961(b)(4) .................... The existing provision revised to require inde-
pendent crews to coordinate energizing and 
deenergizing lines and equipment. A new 
paragraph has been added requiring multiple 
crews to coordinate their activities under a sin-
gle employee in charge and to act as a single 
crew. 

(n)(6) and (n)(7) ..................... (n)(6)(i) and (n)(6)(ii) ............. § 1926.962(f)(1) and (f)(2) .... The existing requirement revised to allow, under 
certain conditions, insulating equipment, other 
than a live-line tool, to place grounds on, or 
remove them from, circuits of 600 volts or 
less. 

(p)(4)(i) ................................... (p)(4)(i) .................................. § 1926.959(d)(1) .................... OSHA revised this provision to clarify that, if an 
insulated aerial lift comes closer to an ener-
gized part than the minimum approach dis-
tance, the aerial lift must maintain the min-
imum approach distance from objects at a dif-
ferent potential. 

(t)(3), (t)(7), and (t)(8) ............ (t)(3), (t)(7), and (t)(8) ........... § 1926.965(d), (h), and (i) ..... OSHA revised these requirements to apply to 
vaults as well as manholes. Additionally, 
OSHA added a requirement (paragraph 
(t)(7)(ii)) to address work that could cause a 
cable to fail. 
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460 OSHA stated in the proposal that it was 
seeking comment on entire §§ 1910.137 and 
1910.269 (70 FR 34892). However, OSHA also 
stated: 

Comments received on the general industry 
standards will be considered in adopting the final 
construction standards and vice versa. In particular, 
the Agency has requested comments on several 
issues in the proposed revision of Subpart V and 
in proposed new § 1926.97. Some of these issues are 
directed towards requirements in those 
construction standard that are taken from general 
industry provisions that OSHA is not proposing to 
revise. For example, earlier in this section of the 
preamble, the Agency requests comments on 
whether AEDs should be required as part of the 
medical and first-aid requirements in proposed 
§ 1926.951. (See the summary and explanation of 
proposed § 1926.951(b)(1).) Although OSHA has not 
proposed to revise the corresponding general 
industry provision, existing § 1910.269(b)(1), the 
Agency intends to revise that general industry 
provision if the rulemaking record supports a 
requirement for AEDs. Therefore, OSHA encourages 
all rulemaking participants to respond to these 
issues regardless of whether the participants are 
covered by the construction standards. [Id.] 

461 Comments, including comments from Mr. 
Spence, regarding the requirement proposed in 
§§ 1910.269(a)(4)(ii)(B) and 1926.950(c)(2)(ii) for 
contract employers to follow the host employer’s 
safety-related work rules are discussed in the 
summary and explanation for final § 1926.950(c)(3). 

Existing part 1910 paragraph New part 1910 paragraph Part 1926 revision Rationale and comments 

The notes following (u)(1) and 
(v)(3).

The notes following (u)(1) 
and (v)(3).

The note following 
§ 1926.966(b).

OSHA updated the references in these notes 
from ANSI C2–1987 to ANSI/IEEE C2–2012. 

The notes following (u)(5)(i) 
and (v)(5)(i).

The notes following (u)(5)(i) 
and (v)(5)(i).

The note following 
§ 1926.966(f)(1).

OSHA updated the references in these notes 
from ANSI C2–1987 to ANSI/IEEE C2–2002. 

(x) ........................................... (x) .......................................... § 1926.968 ............................ OSHA added definitions of ‘‘contract employer,’’ 
‘‘first-aid training,’’ ‘‘host employer,’’ and 
‘‘entry.’’ (See the discussion of final 
§§ 1926.950(c), 1926.953(g), and 1926.953(h) 
in the preamble discussion of final Subpart V.) 

Appendix E to § 1910.269 ..... Appendix G to § 1910.269 .... Appendix G to Subpart V ..... OSHA redesignated this appendix as Appendix 
G to § 1910.269. In addition, the final rule up-
dates the references contained in this appen-
dix. 

Appendix E to § 1910.269 
[New].

Appendix E to Subpart V ...... OSHA added a new appendix containing infor-
mation on protecting employees from electric 
arcs. 

Appendix F to § 1910.269 
[New].

Appendix F to Subpart V ...... OSHA added a new appendix containing guide-
lines for the inspection of work-positioning 
equipment. 

OSHA received several comments on 
provisions in existing § 1910.269 that 
the Agency did not propose for 
revision.460 Mr. Mark Spence with Dow 
Chemical Company maintained that, in 
the years since OSHA promulgated 
§ 1910.269, ‘‘industrial establishments 
have had some difficulties in adapting 
to this utility-oriented rule’’ (Ex. 0128). 
He recommended that, in promulgating 
this final rule, OSHA ‘‘take the 
differences between industrial 
establishments and electric utilities into 
account and establish different 
provisions for each as appropriate’’ (id.). 
He provided two examples. For the first, 
he noted that electric utilities generally 
follow the NESC whereas industrial 
establishments generally follow the NEC 
and NFPA 70E. For the second example, 
he noted that electric utilities frequently 
use contractors to perform work ‘‘off- 
site,’’ but that industrial establishments 
typically have contractors’ employees 

working on-site, side-by-side with their 
own employees. 

OSHA is not setting separate 
requirements for industrial 
establishments in final § 1910.269. First, 
OSHA rejected a similar comment 
during the 1994 rulemaking. One of the 
commenters in that rulemaking opposed 
the application of § 1910.269 to 
industrial establishments because 
‘‘[t]raditionally, industrial electrical 
systems have been based upon the 
[NEC] in their design and operation’’ 
and ‘‘[u]tility electrical systems, on the 
other hand, have always been based 
upon the [NESC] in their design and 
operation’’ (269-Ex. 3–45). In rejecting 
this comment, OSHA reasoned in part 
that ‘‘there are hazards related to 
electrical power generation, 
transmission, and distribution work that 
are not adequately addressed elsewhere 
in the General Industry Standards’’ (59 
FR 4334). Mr. Spence provides no basis 
to support a conclusion that OSHA’s 
determination on this issue in the 1994 
rulemaking was erroneous, and OSHA 
continues to find its earlier 
determination to be valid. 

Second, OSHA believes that whether 
contractors work off-site or on-site is not 
relevant to the issue of whether 
§ 1910.269 should apply to industrial 
establishments. The work practices 
required by the final rule are necessary 
for employee safety without regard to 
whether an industrial establishment’s 
employees are working alone or 
alongside contractor employees.461 

Third, the Agency believes that, at 
least for electric power generation 

facilities and plant distribution 
substations, there are more similarities 
between electric utilities and industrial 
establishments than portrayed by Mr. 
Spence. There is evidence that some 
electric utilities with electric power 
generation plants refer to NFPA 70E for 
electrical safety guidelines. (See, for 
example, Exs. 0214 and 0217, which 
both list NFPA 70E, but not the NESC, 
as references for TVA’s electrical safety 
practices in electric power generation 
plants.) OSHA, therefore, finds that it is 
not necessary or appropriate to adopt 
Mr. Spence’s recommendation for 
promulgating separate requirements for 
electric utilities and industrial 
establishments. 

EEI petitioned OSHA to revise the 
group lockout-tagout and system- 
operator provisions in existing 
§ 1910.269(d)(8)(ii) and (d)(8)(v) (Exs. 
0227, 0501). 

OSHA hereby denies EEI’s petition. In 
doing so, OSHA reexamined the 
evidence supporting the promulgation 
of the existing group lockout-tagout 
provisions in 1994 and continues to find 
that evidence persuasive. OSHA also 
finds that the evidence on which EEI 
relies in support of its petition does not 
justify revising the standard, as 
explained in the following paragraphs. 

OSHA designed the requirements for 
hazardous energy control (lockout- 
tagout) procedures in existing 
§ 1910.269(d) to protect employees 
working on electric power generation 
installations from injury while 
maintaining or servicing machinery or 
equipment that is part of that 
installation. Paragraph (d) of existing 
§ 1910.269, which is almost identical to 
OSHA’s general industry standard for 
the control of hazardous energy at 
§ 1910.147, requires the employer to 
‘‘establish a program consisting of 
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462 Throughout the final rule, OSHA changed 
‘‘inoperative’’ wherever it appeared in the existing 
standard to ‘‘inoperable.’’ ‘‘Inoperable,’’ which 
means ‘‘incapable of being operated,’’ is the more 
precise of the two terms. (‘‘Inoperative’’ means ‘‘not 
working.’’) Paragraph (c)(1) of § 1910.147, which is 
identical to existing § 1910.269(d)(2)(i), continues to 
use ‘‘inoperative.’’ OSHA intends to publish a 
technical amendment making a similar change to 
§ 1910.147(c)(1) in the near future. 

463 In its latest effort, EEI challenged the validity 
of the § 1910.269 compliance directive on the basis 
that the standard did not contain a requirement for 
personal control and accountability (EEI v. OSHA, 
411 F.3d 272 (D.C. Cir. 2005)). The United States 
Court of Appeals for the District of Columbia 
Circuit rejected that challenge, and in doing so, 
noted that EEI ‘‘should have made [its] points in a 
challenge to the 1994 Standard-a challenge that it 
began but later withdrew—not in a petition to 
review a compliance directive issued nearly a 
decade later’’ (id. at 282). 

energy control procedures, employee 
training, and periodic inspections to 
ensure that, before any employee 
performs any servicing or maintenance 
on a machine or equipment where the 
unexpected energizing, start up, or 
release of stored energy could occur and 
cause injury, the machine or equipment 
is isolated from the energy source and 
rendered inoperative’’ 462 (existing 
§ 1910.269(d)(2)(i)). In part, existing 
§ 1910.269(d) requires: the employer to 
isolate the machine or equipment from 
hazardous energy sources before 
servicing begins; authorized employees 
to affix lockout or tagout devices to the 
switches, disconnects, and other means 
used to isolate the machine or 
equipment after the employer isolates 
the machine or equipment but before 
servicing or maintenance begins; and 
authorized employees to remove their 
lockout or tagout devices before the 
machine or equipment is reenergized 
(existing § 1910.269(d)(6)(ii) and 
(d)(6)(iii), (d)(6)(iv), and (d)(7)). The 
standard generally prohibits anyone 
from removing a lockout or tagout 
device other than the employee who 
placed it (existing § 1910.269(d)(7)(iv)). 
This prohibition protects the employee 
who is performing work on the machine 
or equipment from injury resulting from 
the reenergization of hazardous energy 
by someone else. 

The existing § 1910.269 group 
lockout-tagout provision, which is 
identical to the analogous general 
industry provision (§ 1910.147(f)(3)), 
makes it clear that each individual 
authorized employee must take an 
affirmative step to accept and release his 
or her own protection under the 
lockout-tagout standard and that this 
affirmative step must be traceable to the 
employee and under that employee’s 
control. The group lockout-tagout 
provision applies ‘‘[w]hen servicing or 
maintenance is performed by a . . . 
group’’ of workers (existing 
§ 1910.269(d)(8)(ii)). Although this 
provision allows certain variations from 
the individual servicing model, it 
requires a lockout-tagout ‘‘procedure 
which affords the employees a level of 
protection equivalent to that provided 
by the implementation of a personal 
lockout or tagout device.’’ In particular, 
‘‘[e]ach authorized employee shall affix 

a personal lockout or tagout device to 
the group lockout device, group 
lockbox, or comparable mechanism 
when he or she begins work and shall 
remove those devices when he or she 
stops working on the machine or 
equipment being serviced or 
maintained’’ (existing 
§ 1910.269(d)(8)(ii)(D)). 

The existing § 1910.269 system- 
operator provision in paragraph (d)(8)(v) 
is the only provision that has no analog 
in the general industry standard. In the 
1994 § 1910.269 rulemaking, OSHA 
found that ‘‘the only concept employed 
by electric utilities that is unique to 
their industry is the use of central 
control facilities’’ (59 FR 4364). To 
account for this unique aspect of power 
generation plants, the standard provides 
that when ‘‘energy isolating devices are 
installed in a central location and are 
under the exclusive control of a system 
operator,’’ so that the servicing 
employees cannot individually affix and 
remove their personal lockout or tagout 
devices, the system operator may ‘‘place 
and remove lockout and tagout devices 
in place of the’’ servicing employees 
(existing § 1910.269(d)(8)(v)). However, 
as with the existing group lockout- 
tagout provision, the existing system- 
operator provision requires the 
employer to ‘‘use a procedure that 
affords employees a level of protection 
equivalent to that provided by the 
implementation of a personal lockout or 
tagout device.’’ In the preamble 
discussion, OSHA elaborated on this 
language, stating that, under the system 
operator provision, procedures must 
‘‘ensure that no lock or tag protecting an 
employee is removed without the 
knowledge and participation of the 
employee it is protecting’’ (59 FR 4364). 
The preamble also stated that the 
procedures must ensure that no one 
operates locked-out or tagged-out 
energy-isolating devices without the 
employee’s personal authorization (id.). 
As such, the requirement for personal 
control and accountability in the 
existing standard’s group lockout-tagout 
and system-operator provisions is clear. 

EEI’s petition for rulemaking marks 
the latest stage in a long-running 
dispute between OSHA and EEI over 
appropriate lockout-tagout procedures 
in the electric power generation 
industry. Even before OSHA proposed 
the existing Power Generation Standard, 
and throughout that rulemaking, EEI 
urged OSHA to adopt a standard that 
would allow supervisors to maintain 
exclusive control of energy isolating 
devices in group-servicing operations 
(59 FR 4322, 4350–4351, 4360, 4363– 
4364). OSHA definitively rejected EEI’s 
suggestions when it promulgated the 

standard in 1994. Since OSHA 
promulgated the existing standard, EEI 
sought repeatedly to have the standard’s 
personal control and accountability 
provisions nullified.463 

In its petition for rulemaking, EEI 
once again challenges the validity of the 
existing § 1910.269(d)(8)(ii) 
requirements for group lockout-tagout to 
provide ‘‘a level of protection equivalent 
to that provided by the implementation 
of a personal lockout or tagout device’’ 
and for each authorized employee to 
‘‘affix a personal lockout or tagout 
device to the group lockout device, 
group lockbox, or comparable 
mechanism when he or she begins work 
and [to] remove those devices when he 
or she stops working on the machine or 
equipment being serviced or 
maintained’’ (the ‘‘personal control and 
accountability requirements’’). OSHA 
addresses EEI’s assertions, and the 
Agency’s rationale for rejecting those 
assertions, in the following paragraphs. 

1. EEI asserted that OSHA should 
revise the existing standard to permit 
electric utilities to use procedures that 
were in place before the promulgation of 
the 1994 standard; that is, OSHA should 
permit the person who is responsible for 
servicing the equipment (referred to by 
the electric utility industry as ‘‘the 
person who holds the clearance’’) to 
communicate orally with the employees 
working on the equipment instead of 
requiring measures equivalent to 
applying a personal lockout-tagout 
device. 

OSHA decided not to adopt EEI’s 
suggestion to remove the existing 
personal control and accountability 
requirements from the final standard. 
The Agency found in the 1994 
rulemaking on § 1910.269 that 
application of personal lockout-tagout 
devices by each authorized employee in 
a group was necessary and reasonable, 
stating, ‘‘OSHA is convinced that the 
use of individual lockout or tagout 
devices as part of the group lockout 
provides the greatest assurance of 
protection for servicing employees’’ (59 
FR 4361). There was clear evidence in 
the 1994 rulemaking that individual 
protection was necessary, including 
evidence that ‘‘work authorizations 
under [electric utility generation plant] 
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tagging systems had been released under 
pressure from supervisory personnel or 
without the knowledge of the employee 
who held the authorization’’ (59 FR 
4351). 

EEI’s suggested change would have 
the principle authorized employee, or, 
as the trade association put it, the 
‘‘holder of the clearance,’’ be 
responsible for the safety of all 
authorized employees working under 
the lockout-tagout for the group. Such a 
change would be inconsistent with the 
fundamental principle adopted in the 
general industry lockout-tagout 
rulemaking, and again in the 1994 
§ 1910.269 rulemaking, that each 
individual authorized employee 
controls his or her own lockout-tagout. 
As the Occupational Safety and Health 
Review Commission held in rejecting a 
challenge to the personal control and 
accountability requirements in existing 
§ 1910.269, ‘‘the core concept of 
lockout/tagout is personal protection’’ 
(Exelon Generating Corp., 21 BNA 
OSHC 1087, 1090 (No. 00–1198, 2005); 
emphasis included in original). Vesting 
power over and responsibility for an 
employee’s protection from the release 
of hazardous energy in another 
employee allows for the types of abuse 
reported in the 1994 rulemaking record. 

As the primary rationale for its 
suggested revisions, EEI attacked the 
validity of the existing rule resulting 
from the 1994 rulemaking record. EEI 
maintained that ‘‘[t]here was no 
evidence when Section 1910.269 was 
adopted . . . that electric utility 
workers were at significant risk of harm 
under the unique procedures that had 
been used successfully in the industry 
for decades’’ (Ex. 0227). Second, EEI 
contended that OSHA did not show that 
‘‘sign-on, sign-off requirements in utility 
power plants were reasonably necessary 
to eliminate or reduce a significant [risk] 
of harm to affected employees’’ (id.). 
Third, EEI asserted that OSHA did not 
show that the cost of compliance bears 
any relationship to expected benefits or 
that OSHA considered ‘‘the cost of 
compliance with the sign-on, sign-off 
principle’’ (id.). 

EEI bases these arguments on the false 
premise that OSHA must make hazard- 
by-hazard significant risk findings in 
vertical standards. As explained in 
detail in Section II.D, Significant Risk 
and Reduction in Risk, earlier in this 
preamble, there is no such legal 
requirement. During the 1994 
rulemaking, OSHA examined the 
injuries and fatalities in the electric 
power generation, transmission, and 
distribution industry, and concluded 
that ‘‘hazards of work on electric power 
generation, transmission, and 

distribution installations pose a 
significant risk to employees and that 
the standard is reasonably necessary 
and appropriate to deal with that risk’’ 
(59 FR 4321). OSHA also found that the 
existing standard’s lockout-tagout and 
other provisions would ‘‘significantly’’ 
reduce the number of injuries associated 
with ‘‘uncontrolled exposure to 
occupational hazards’’ and that the 
economic impacts on affected industry 
groups would be small (59 FR 4431– 
4434). Finally, OSHA examined 
nonregulatory alternatives and 
concluded that ‘‘the need for 
government regulation arises from the 
significant risk of job-related injury or 
death caused by inadequate safety 
practices for electric power generation, 
transmission, and distribution work’’ 
(59 FR 4432). 

In any event, although OSHA does not 
agree that hazard-specific significant 
risk findings are necessary, the record in 
the 1994 rulemaking supports such a 
finding with respect to the standard’s 
personal control and accountability 
requirements. EEI’s first argument on 
this issue was that ‘‘[t]here was no 
evidence when Section 1910.269 was 
adopted . . . that electric utility 
workers were at significant risk of harm 
under the unique procedures that had 
been used successfully in the industry 
for decades’’ (Ex. 0227). According to 
EEI, OSHA applied the principles and 
assumptions about risk in general 
industry in adopting lockout-tagout 
requirements taken from the general 
industry lockout-tagout standard 
without accounting for the unique 
methods proven to be safe in the electric 
power generation plants of electric 
utilities (id.). 

In the preamble to the 1994 final rule 
on § 1910.269, OSHA explicitly rejected 
EEI’s argument that electric utility 
employees were not at significant risk of 
injury under then-existing lockout- 
tagout procedures: 

In both the Subpart S work practices 
rulemaking and the [general industry] 
hazardous energy control rulemaking, OSHA 
found existing electric utility lockout and 
tagging procedures to expose employees to a 
significant risk of injury (55 FR 32003, 54 FR 
36651–36654, 36684). In a review of IBEW 
fatality reports, Eastern Research Group, Ind., 
found 4 of 159 fatalities (2.5%) could have 
been prevented by compliance with proposed 
§ 1910.269(d) (Ex. 6–24). These fatalities 
occurred among approximately 50,000 
electric utility employees at high risk (Ex. 4: 
Table 3–22 with the population limited to 
generating plant workers at high risk) at the 
rate of nearly 2 per year (2.5% of the 
estimated 70 deaths per year; Ex. 5). The 
Agency believes that these employees are 
exposed to a significant risk of injury under 
existing industry practices. Otherwise, no 

lockout and tagging standard would have 
been proposed. OSHA evaluates significant 
risk based on the hazards that exist under the 
current state of regulation. [59 FR 4363] 

Second, during the rulemaking for the 
1994 rule, OSHA also rejected EEI’s 
claim about the successful use of then- 
existing procedures by the electric 
utility industry. For instance, the 
Agency found that ‘‘although some 
electric utility companies have had 
excellent success with their tagging 
systems, other companies have had 
problems’’ (59 FR 4351). The Agency 
also reported that ‘‘the electric utility 
industry had [at least] 14 fatalities and 
17 injuries recorded in OSHA files that 
were directly caused by a failure of the 
lockout/tagout procedure in use, during 
the period of July 1, 1972, to June 30, 
1988’’ (id.; internal citation omitted). 
OSHA found that ‘‘the evidence 
presented by UWUA members 
demonstrated that not all electric utility 
tagging systems work as well as those 
presented by the EEI witnesses’’ (59 FR 
4354). Finally, the Agency found that 
‘‘the emergence of new types of 
companies [footnote omitted] into the 
electric utility industry and extending 
the scope of the standard to other 
industries will expand coverage of 
§ 1910.269 to employers that might not 
have the tagging systems that provide 
the level of safety EEI has testified is 
common among their member 
companies’’ (id.). 

Third, the current rulemaking record 
also provides evidence of risk related to 
inadequate hazardous energy control 
procedures (Exs. 0002, 0004). Ex. 0002, 
which is a printout of accidents coded 
with the keyword ‘‘elec utility work’’ or 
‘‘e ptd’’ occurring in the years 1984 
through 1997, includes 17 accidents at 
electric power generation plants or 
substations coded as a failure of the 
lockout/tagout procedure in use. The 
keywords ‘‘elec utility work’’ and ‘‘e 
ptd’’ capture work on electric power 
generation, transmission, and 
distribution installations covered by 
§ 1910.269 or Subpart V. OSHA 
included substations in this analysis 
because § 1910.269(d) covers 
substations at power generation plants 
and because the procedures used at 
substations typically follow the same 
lockout-tagout procedures, using a 
system operator, used in generation 
plants. Ex. 0004, an accident database 
that includes electric power generation, 
transmission, and distribution accidents 
for the years 1991 through 1999, 
includes 53 accidents in electric power 
generation plants or substations coded 
with the keyword ‘‘lockout,’’ which 
signifies either a failure to deenergize 
and lockout or tagout a hazardous 
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464 EEI also fails to explain the basis of Mr. 
Tomaseski’s belief. At the 2005 public hearing on 
the Subpart V proposal, Mr. Tomaseski testified that 
‘‘[r]equiring a personal action such as signing on 
and off a work permit does nothing to ensure the 
equipment to be worked on is actually safe to work 
on. A walkdown of the equipment and the principal 
isolation points will verify that switching has been 
performed, the lockout/tagout devices are installed, 
and the equipment is safe to work on. OSHA should 
incorporate these changes into Paragraph (d)’’ (Tr. 
906–907). OSHA addresses Mr. Tomaseski’s 
concern about verification later in this section of 
the preamble. 

465 The Agency’s Docket Office contains the 
information on which OSHA relied in adopting the 
lockout-tagout requirements in the § 1910.147 and 
1994 § 1910.269 rulemakings; the Docket Office 
provides the public with access to the rulemaking 
record during normal business hours. This docket 
is also available, on a limited basis, at http://
www.regulations.gov in Docket ID OSHA–S015– 
2006–0645. 

energy source or a failure in lockout- 
tagout procedures. 

Fourth, in the preamble to the 1994 
rule, OSHA explicitly rejected EEI’s 
claim ‘‘that the elements of hazardous 
energy control in electric utility 
operations are so unique that they 
warrant a completely different set of 
lockout and tagging requirements’’ than 
the general industry lockout-tagout 
requirements (59 FR 4350). In the 
rulemaking for the 1994 rule, the 
Agency examined the six elements of 
electric utility lockout-tagout 
procedures that EEI claimed made them 
unique. The Agency found that those 
elements also were present in lockout- 
tagout procedures used in other 
industries (59 FR 4350–4351), and it is 
for this reason that the existing 
standards’ lockout-tagout provisions are 
nearly identical. As such, contrary to 
EEI’s argument, evidence of significant 
risk in the general industry rulemaking 
bolsters the finding of significant risk in 
the 1994 rulemaking. 

In making its significant risk 
argument, EEI relied on a statement in 
the preamble to the 1994 rulemaking in 
which OSHA was discussing existing 
§ 1910.269(d)’s system-operator 
provision. OSHA stated in the preamble 
that the system-operator provision 
‘‘recognize[s] lockout and tagout 
practices that are common in the 
electric utility industry and that have 
been successful in protecting 
employees’’ (59 FR 4364). EEI asserted 
that this statement demonstrated that 
the Agency recognized that electric 
utility lockout-tagout practices were 
safe. This assertion is not correct. OSHA 
did not intend this statement to negate 
the numerous statements in the 
preamble that existing industry 
practices posed a significant risk to 
workers (59 FR 4349–4364). The 
industry practice referred to in the 
preamble statement on which EEI relies 
was the industry practice in which ‘‘the 
system operator has complete control 
over hazardous energy sources,’’ not the 
industry practice of not requiring 
individual employee control and 
accountability (59 FR 4364). 

EEI also contended that OSHA did not 
show that ‘‘sign-on, sign-off 
requirements in utility power plants 
were reasonably necessary to eliminate 
or reduce a significant [risk] of harm to 
affected employees’’ (Ex. 0227). In 
support of this contention, the 
association pointed to a Freedom of 
Information Act (FOIA) request it made 
asking for documents that show that 
employees in electric power generation 
plants are at risk from failure to use 
personal lockout or tagout devices, or 
their equivalent. EEI stated that ‘‘OSHA 

admitted that it had no documents that 
responded to [EEI’s] requests’’ (id.). EEI 
also pointed to the testimony of Mr. 
James Tomaseski before an 
administrative law judge in the Exelon 
enforcement case. Mr. Tomaseski 
testified that ‘‘signing on and off a piece 
of paper would not add to employee 
safety, and could induce crew members 
to have a false sense of security’’ (Ex. 
0227; Tr. 906). 

OSHA rejects EEI’s contention. As 
explained earlier, OSHA described in 
the preamble to the 1994 rule the basis 
for determining that the personal 
control and accountability requirements 
were necessary (59 FR 4349–4364). 
OSHA concluded in that rulemaking, 
and in the earlier rulemaking on the 
general industry lockout-tagout standard 
at § 1910.147 (54 FR 36644, Sept. 1, 
1989), that personal protection was 
fundamental to ensuring employee 
safety in the control of hazardous 
energy. Moreover, there was clear 
evidence in the 1994 rulemaking that 
personal protection was necessary, 
including evidence that ‘‘work 
authorizations under [electric utility 
generation plant] tagging systems had 
been released under pressure from 
supervisory personnel or without the 
knowledge of the employee who held 
the authorization’’ (59 FR 4351). 

This evidence stands in stark contrast 
to Mr. Tomaseski’s opinion that signing 
on and off a piece of paper does not 
increase safety.464 Similarly, OSHA’s 
response to EEI’s FOIA request has no 
bearing on the Agency’s finding in the 
1994 § 1910.269 rulemaking, or in this 
one. The Agency responded as it did 
because, among other reasons: the FOIA 
request did not seek documents 
associated with the § 1910.147 and 
existing § 1910.269 rulemaking 
proceedings; during the rulemaking 
process that preceded the adoption of 
both § 1910.147 and existing § 1910.269, 
OSHA examined evidence and 
determined that individual employee 
control of energy isolating devices, 
through the use of personal lockout/
tagout devices, was an essential element 
of an effective energy control procedure; 
and OSHA limited its FOIA response to 

certain, specified documents 
maintained in OSHA’s National Office 
because EEI’s counsel declined to pay 
the statutorily defined costs associated 
with locating and reproducing records 
from OSHA area offices, as well as some 
records identified in the National 
Office.465 OSHA, therefore, reaffirms its 
earlier conclusion that personal 
protection, in the form of a personal 
lockout-tagout device or comparable 
mechanism as required by existing 
§ 1910.269(d)(8)(ii)(D), is reasonably 
necessary for, and indeed is 
fundamental to, the protection of 
employees from the release of hazardous 
energy. 

Finally, EEI asserts that OSHA did not 
show that the cost of compliance bears 
any relationship to expected benefits 
and that OSHA did not consider ‘‘the 
cost of compliance with the sign-on, 
sign-off principle’’ (Ex. 0227). OSHA 
rejects this assertion. As OSHA already 
explained, the existing standard’s 
lockout-tagout provisions were 
reasonably necessary to eliminate or 
reduce a risk of significant harm to 
affected employees. Moreover, the 
evidence is clear that there were no 
substantial increased costs associated 
with the existing personal control and 
accountability provisions. According to 
EEI, it was the industry’s practice prior 
to the promulgation of existing 
§ 1910.269 to ‘‘communicat[e] orally 
with each member of the maintenance 
crew to advise when it is safe to begin 
work, and to assure that the 
crewmembers have been notified and 
are clear of all equipment when the job 
is complete’’ (id.). The time it currently 
takes the principle authorized employee 
to communicate with each authorized 
employee should be approximately 
equal to the time it would take the 
individual authorized employee to sign 
in or sign out, or attach or remove a 
tagout device, at the work location. 
Thus, the Agency did not account for 
substantial increased costs for this 
provision because there was no 
evidence in the 1994 § 1910.269 
rulemaking record to indicate otherwise. 

EEI’s contrary belief that requiring 
each authorized employee to take an 
affirmative, physical action, such as 
attaching a tagout device or signing on 
and off a work order, would result in a 
substantial increase in cost is 
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466 This letter of interpretation is available at 
http://www.osha.gov/pls/oshaweb/owadisp.show_
document?p_table=INTERPRETATIONS&p_
id=24548. 

467 EEI also did not adequately explain the basis 
for Exelon’s estimated costs. 

unreasonable. Relying on a 2003 letter 
from Exelon to OSHA, EEI asserted that 
‘‘compliance with the tagging 
requirements specified in [CPL 02–01– 
038] would cost more than $6 million 
annually in Exelon’s ten nuclear 
powered generation plants alone’’ and 
that, extrapolated to the entire industry, 
the cost would be more than $100 
million (Ex. 0227). Relying on the 
Exelon letter is problematic. As OSHA 
explained in its response to this letter: 

OSHA does not agree that compliance with 
the provisions in § 1910.269(d) that require 
individual authorized employees to take an 
affirmative and physical step prior to 
authorizing the re-energization of machines 
or equipment is necessarily as costly as you 
describe. While the computer terminal 
method that you describe may permit the 
requisite degree of employee control, so too 
would significantly simpler approaches, 
which would cost little, if anything, to 
implement. 

Indeed, in the Exelon litigation to which 
you refer, the Secretary of Labor claimed that 
Exelon’s energy control procedure, as 
described, was deficient in only one respect. 
The deficiency was that Exelon allowed a 
supervisor to authorize the re-energization of 
equipment or machinery on behalf of 
individual authorized employees after orally 
accounting for the employees and checking 
off the employees’ names on a Worker Tagout 
Tracking List (WTTL). During the litigation, 
the Secretary clearly and repeatedly stated 
that the same procedure would permit the 
requisite degree of employee control, if 
amended slightly to require that each 
individual employee sign the WTTL before 
beginning work and sign off the WTTL to 
authorize re-energization of the machinery 
after completing work. This minor 
modification would produce the individual 
employee accountability and control 
mandated by the standard. [June 13, 2003, 
letter of interpretation to Mr. Robert J. 
Fisher 466] 

As such, Exelon apparently 
overestimated the cost of compliance 
because there are less expensive means 
of compliance available.467 

Thus, EEI’s attacks on the 1994 
rulemaking record are without basis. EEI 
provided no new evidence to invalidate 
OSHA’s conclusion that the standard’s 
personal control and accountability 
requirements are necessary and 
appropriate. For these reasons, OSHA is 
denying EEI’s request to remove the 
personal control and accountability 
requirements from § 1910.269. 

2. EEI asserted that the Agency should 
eliminate from the final standard the 
concept that a system operator may 

place tags for servicing and maintenance 
employees where energy controls are in 
a central location under the exclusive 
control of the system operator because 
those conditions are not present in 
electric generation plants. Existing 
§ 1910.269(d)(8)(v) applies where 
‘‘energy isolating devices are installed 
in a central location and are under the 
exclusive control of a system operator.’’ 
OSHA promulgated the existing system- 
operator provision because OSHA found 
in the 1994 § 1910.269 rulemaking that 
‘‘the only concept employed by electric 
utilities that is unique to their industry 
is the use of central control facilities’’ 
(59 FR 4364). According to EEI, OSHA 
intended ‘‘to craft a provision that 
endorsed longstanding utility power 
plant practices, [but] made a 
fundamental error, apparently due to a 
lack of understanding of the power 
plant environment’’ (Ex. 0227). EEI also 
describes OSHA’s use of the term 
‘‘central control facilities’’ in the 1994 
preamble as ‘‘baffling.’’ (id.). 

OSHA denies EEI’s petition to revise 
the existing system-operator provision. 
First, the Agency’s use of the term 
‘‘central control facilities’’ in the 1994 
preamble was not ‘‘baffling.’’ From the 
language adopted in the introductory 
text to existing § 1910.269(d)(8)(v), it is 
apparent that the Agency intended the 
term ‘‘central control facilities’’ to mean 
facilities ‘‘where energy isolating 
devices are installed in a central 
location and are under the exclusive 
control of a system operator.’’ As OSHA 
stated in the preamble: 

Under paragraph (d)(8)(v), the system 
operator has complete control over hazardous 
energy sources that endanger employees 
maintaining or servicing machinery or 
equipment associated with an electric power 
generation installation. Other employees do 
not even have access to the energy control 
devices and cannot operate them to 
reenergize machinery or equipment being 
serviced. [59 FR 4364] 

Second, OSHA based its decision to 
incorporate a system-operator provision 
into the existing standard on the 1994 
rulemaking record. An EEI videotape 
showed a ‘‘control room operator’’ 
working in what appears to be an 
isolated control room, with the ability to 
turn off equipment at a master switch, 
although the employer also used 
additional tags for local deenergization 
procedures (269-Ex. 12–6). Furthermore, 
the 1987 NESC, in Rule 170, required 
that circuit breakers, reclosers, switches, 
and fuses be accessible only to persons 
qualified for operation and maintenance 
(269-Ex. 2–8). 

If it was not widespread practice in 
the electric utility industry to have 
energy controls in a central location 

under the exclusive control of a system 
operator, then the existing provision 
would apply to a narrower class of 
installations than the class of 
installations OSHA believed existed 
during the 1994 rulemaking. There is 
evidence in the record in this 
rulemaking that indicates that there are 
at least some locations in electric power 
generation plants to which existing 
§ 1910.269(d)(8)(v) could apply. (See, 
for example, Ex. 0480, ‘‘Switchboard 
operators (or individuals with similar 
job classifications) control the flow of 
electricity from a central point 
[emphasis omitted],’’ and the ‘‘control 
room operator may have exclusive 
control of some energy isolating devices 
within the control room.’’) 

Note that, in adopting existing 
§ 1910.269(d)(8)(v), OSHA retained the 
fundamental precept that requires ‘‘a 
procedure that affords employees a level 
of protection equivalent to that provided 
by the implementation of a personal 
lockout or tagout device’’ (paragraph 
(d)(8)(v)(A).) Consequently, even if 
OSHA were to accede to EEI’s request to 
broaden the scope of the system- 
operator provisions, existing paragraph 
(d)(8)(v)(A) still requires the same 
measures to which the association 
objects in existing paragraph 
(d)(8)(ii)(D). 

For these reasons, OSHA is not 
adopting EEI’s recommendation to 
expand the scope of the existing system- 
operator provisions in final 
§ 1910.269(d)(8)(v). 

3. EEI asserted that OSHA should 
remove the existing requirement that 
group lockout-tagout procedures must 
afford a level of protection equivalent to 
that provided by the implementation of 
a personal lockout-tagout device 
because the Agency did not provide the 
basis for this comparison. 

The existing rule provides an 
interpretation of ‘‘protection equivalent 
to a personal lockout or tagout device.’’ 
Accordingly, to provide equivalent 
protection, a group lockout-tagout 
program must contain either the 
elements required by existing 
§ 1910.269(d) for protection associated 
with the use of personal lockout or 
tagout devices or elements that are 
equivalent to the elements required by 
existing § 1910.269(d) for protection 
associated with the use of personal 
lockout or tagout devices. Thus, for 
instance, a group lockout-tagout 
program must provide protection 
equivalent to the personal control and 
accountability requirements of existing 
§ 1910.269(d)(6) and (d)(7). OSHA 
framed this requirement in performance 
terms because the existing group 
lockout-tagout provisions offer a 
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compromise that balances the need for 
protection of each authorized employee 
with the complexity and redundancy 
involved in many group lockout-tagout 
situations. (In its response to IBEW’s 
comment later in this section of the 
preamble, OSHA further explains this 
compromise in the context of the 
existing standard’s verification 
requirement.) 

Paragraphs (d)(8)(ii)(A) through 
(d)(8)(ii)(D) of existing § 1910.269 
further clarify the meaning of 
‘‘protection equivalent to a personal 
lockout or tagout device.’’ Existing 
paragraph (d)(8)(ii)(A) requires the 
employer to vest primary responsibility 
in an authorized employee for a set 
number of employees (the group or 
crew) working under the protection of a 
group lockout or tagout device. Existing 
paragraph (d)(8)(ii)(B) requires that the 
group lockout-tagout procedures 
provide for the authorized employee to 
ascertain the exposure status of all 
individual group members with regard 
to the lockout or tagout of the machine 
or equipment. Existing paragraph 
(d)(8)(ii)(C) requires the employer to 
assign overall job-associated lockout or 
tagout control responsibility to an 
authorized employee designated to 
coordinate affected work forces and 
ensure continuity of protection when 
the servicing or maintenance involves 
more than one crew, craft, department, 
or other group. Existing paragraph 
(d)(8)(ii)(D) requires each authorized 
employee to affix a personal lockout or 
tagout device to the group lockout 
device, group lockbox, or comparable 
mechanism when he or she begins work 
and to remove those devices when he or 
she stops performing service or 
maintenance on the machine or 
equipment. 

Moreover, the preamble to the 1994 
§ 1910.269 rule elaborated on personal 
control and accountability requirements 
in the existing standard by including the 
following guidelines: 

(1) Group lockout/tagout procedures must 
be tailored to the specific operation involved. 
Irrespective of the situation, the requirements 
of the final rule specify that each employee 
performing maintenance or servicing 
activities be in control of hazardous energy 
during his or her period of exposure. 

(2) The procedures must ensure that each 
authorized employee is protected from the 
unexpected release of hazardous energy by 
personal lockout or tagout devices. No 
employee may affix the personal lockout or 
tagout device of another employee. 

(3) The use of such devices as master locks 
and tags are permitted and can serve to 
simplify group lockout/tagout procedures. 
For example, a single lock may [be] used on 
each energy isolating device, together with 
the use of a lockbox for retention of the keys 

and to which each authorized employee 
affixes his or her lock or tag. In a tagging 
system, a master tag may be used, as long as 
each employee personally signs on and signs 
off on it and as long as the tag clearly 
identifies each authorized employee who is 
being protected by it. 

(4) All other provisions of paragraph 
continue to apply. [59 FR 4362] 

These guidelines make it clear that 
‘‘each employee performing 
maintenance or servicing activities be in 
control of hazardous energy during his 
or her period of exposure.’’ These 
guidelines, therefore, provided the basis 
for determining whether group lockout- 
tagout procedures afford a level of 
protection equivalent to that provided 
by the implementation of a personal 
lockout-tagout device. 

The pre-1994 procedures described by 
EEI in its comment to this rulemaking, 
and in the videotape discussed earlier in 
this section of the preamble, address 
many of the aspects of group lockout- 
tagout required by existing 
§ 1910.269(d) (Ex. 0227; 269-Ex. 12–6). 
For instance, the procedures described 
include a maintenance crew supervisor 
or lead maintenance worker holding the 
‘‘clearance’’ for the group, which EEI 
calls a ‘‘crew’’ (Ex. 0227). This 
employee, who can serve as the primary 
authorized employee called for in 
existing paragraph (d)(8)(ii)(A), 
‘‘assure[s] that the crewmembers have 
been notified and are clear of all 
equipment when the job is complete 
and the equipment is to be re- 
energized,’’ as required by existing 
paragraph (d)(8)(ii)(B) (id.). The system 
operator described by EEI and seen in 
the videotape prepares ‘‘a list of energy 
control devices . . . that must be 
operated to de-energize the equipment 
to be worked on’’ and then gives the list 
to an operations employee, who, 
functioning as a system operator, 
‘‘performs the actions necessary to 
assure de-energization, and applies the 
warning tags in the specified locations’’ 
(id.). The system operator also 
coordinates with the principle 
authorized employee, through 
mechanisms such as a master tag with 
the principle authorized employee’s 
signature or similar device, to help 
prevent reenergization of hazardous 
energy while employees are working, 
even under conditions involving 
multiple crews (Ex. 0227; 269-Ex. 12–6). 
An employer can use these system- 
operator functions to comply with 
existing paragraph (d)(8)(ii)(C). 
Apparently, the only facet of 
‘‘protection equivalent to a personal 
lockout or tagout device’’ that EEI finds 
troubling is the personal control and 
accountability requirements in the 

introductory text to existing paragraph 
(d)(8)(ii) and in existing paragraph 
(d)(8)(ii)(D). Consequently, the Agency 
is denying EEI’s petition to the extent 
that EEI seeks removal of the existing 
requirement that group lockout-tagout 
procedures afford a level of protection 
equivalent to that provided by the 
implementation of a personal lockout- 
tagout device. 

4. EEI asserted that OSHA abused its 
discretion in elaborating on the meaning 
of existing § 1910.269 in its compliance 
directive (CPL 02–01–038). In this 
regard, EEI stated that ‘‘the requirements 
of the standard should be clearly 
evident from its text’’ and that there 
should be ‘‘no justification for 
continuing to rely on Appendix B to 
[CPL 02–01–038] after this rulemaking 
is completed’’ (Ex. 0227). EEI stated 
further that ‘‘any ‘clarifications’ that are 
needed should be accomplished in the 
text of the rule itself’’ (id.). 

The Occupational Safety and Health 
Review Commission in Exelon 
Generating Corp., 21 BNA OSHC 1087 
and the United States Court of Appeals 
for the District of Columbia Circuit in 
EEI v. OSHA, 411 F.3d 272 rejected 
EEI’s assertions regarding the meaning 
of both existing § 1910.269 and the 
§ 1910.269 directive. In Exelon, the 
Commission stated that ‘‘[t]he plain 
wording of . . . § 1910.269(d)(8)(ii)(D) 
. . . clearly and explicitly mandates use 
of a personal tagout device in a group 
tagging situation.. . . Accordingly, we 
reject Exelon’s contention that the group 
tagging requirements of the standard are 
confusing or unclear’’ (21 BNA OSHC at 
1090). Moreover, in rejecting EEI’s 
challenge to the § 1910.269 directive, 
the D.C. Circuit stated: 

EEI’s first contention is that the 2003 
Directive constitutes a change from the 
Power Generation Standard because neither 
the text of the 1994 Standard, nor that of the 
preamble accompanying it, requires that 
maintenance employees working in a group 
‘‘exercise personal accountability by affixing 
personal locks or tags or their equivalent to 
energy control devices.’’ Pet’r Br. at 33. But 
this contention is simply incorrect. The 1994 
Standard expressly states that, ‘‘[w]hen 
servicing or maintenance is performed by’’ a 
group, ‘‘[e]ach authorized employee shall 
affix a personal lockout or tagout device . . ., 
or comparable mechanism, when he or she 
begins work and shall remove those devices 
when he or she stops working.’’ 29 C.F.R. 
§ 1910.269(d)(8)(ii)(D) (emphasis added). 
That provision reflects OSHA’s view, as 
stated in the 1994 preamble, that ‘‘the only 
way to ensure that the employee is aware of 
whether or not the lockout or tagout device 
is in place is to permit only that employee 
to remove the device himself or herself.’’ 59 
Fed.Reg. at 4360; see id. at 4361 (‘‘[E]ach 
employee in the group needs to be able to 
affix his/her personal lockout or tagout 
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468 Paragraph (d)(6)(vii) of existing § 1910.269 
states: ‘‘Before starting work on machines or 
equipment that have been locked out or tagged out, 
the authorized employee shall verify that isolation 
and deenergizing of the machine or equipment have 
been accomplished.’’ 

469 This letter is available at http://www.osha.gov/ 
pls/oshaweb/owadisp.show_document?p_
table=INTERPRETATIONS&p_id=24005. 

system device as part of the group lockout.’’ 
(quoting 54 Fed.Reg. 36,644, 36,681–82 (Sept. 
1, 1989))). Indeed, in announcing the 1994 
Standard, OSHA expressly rejected ‘‘EEI[’s] 
argu[ment] that the person removing a 
lockout or tagout device need not be the same 
as the person who placed it,’’ and instead 
adopted the position that ‘‘each employee 
must have the assurance that the device is in 
his or her control, and that it will not be 
removed by anyone else except in an 
emergency situation.’’ Id. at 4360; see also id. 
at 4361 (‘‘The authorized employee in charge 
of the group lockout or tagout cannot 
reenergize the equipment until each 
employee in the group has removed his/her 
personal device.’’ (quoting 54 Fed.Reg. at 
36,681–82)). [footnote omitted] 

EEI’s second argument is that the 2003 
Directive changes the Power Generation 
Standard by adding, for the first time, a 
definition of the term ‘‘central location under 
the exclusive control of a system operator’’ 
that assertedly alters the term’s original 
meaning. The term plays a key role in the 
system operator exception to the general 
requirements of the Power Generation 
Standard. Under the 1994 Standard, the 
exception applies only when ‘‘energy 
isolating devices are installed in a central 
location and are under the exclusive control 
of a system operator.’’ 29 C.F.R. 
§ 1910.269(d)(8)(v). In such circumstances, 
the ‘‘system operator’’ may ‘‘place and 
remove lockout and tagout devices in place 
of’’ the individual maintenance employee. Id. 
§ 1910.269(d)(8)(v)(B). 

The 2003 Directive defines this key term as 
an ‘‘area to which access by employees, other 
than the system operator, to energy isolating 
devices is physically limited.’’ 2003 Directive 
at A–2. It further explains that the system 
operator exception applies only when the 
‘‘system operator has complete control over 
the hazardous energy sources because no 
other employees have access to the area and 
its energy control devices.’’ Id. According to 
EEI, this definition marks a dramatic change 
from the Power Generation Standard, because 
it limits the system operator exception to 
cases in which the operator is the only 
employee with physical access to the 
equipment. By contrast, in EEI’s view the 
1994 Standard permits a supervisor to place 
and remove locks and tags for other 
employees whenever the supervisor has 
exclusive administrative control over the 
machinery under repair—i.e., whenever the 
system operator is the only person authorized 
to operate the equipment. 

But what EEI calls a ‘‘new definition,’’ Pet’r 
Br. at 21, is in fact a near-verbatim recitation 
of the text of the 1994 preamble. Compare 
2003 Directive at A–2 (‘‘The system operator 
has complete control over the hazardous 
energy sources because no other employees 
have access to the area and its energy control 
devices.’’ (emphasis added)), with 59 
Fed.Reg. at 4364 (‘‘Under [the system 
operator exception], the system operator has 
complete control over hazardous energy 
sources. . . . Other employees do not even 
have access to the energy control devices and 
cannot operate them.’’ (emphasis added)). 
And the preamble’s insistence that the 
system operator have ‘‘complete control’’ 

because ‘‘[o]ther employees do not even have 
access to the energy control devices,’’ id. at 
4364, strongly supports the directive’s focus 
on physical control. [411 F.3d 278–80; 
emphasis included in original] 

As such, the § 1910.269 directive was 
not a ‘‘mandatory regulatory’’ 
requirement, as EEI alleges (Ex. 0227). 
For all of the foregoing reasons, OSHA 
is denying EEI’s petition to revise the 
group lockout-tagout and system- 
operator provisions in existing 
§ 1910.269(d). 

IBEW also recommended changes to 
the lockout-tagout provisions in 
§ 1910.269(d). First, as noted earlier, 
IBEW recommended that OSHA replace 
the term ‘‘system operator’’ with 
‘‘control room operator’’ (Ex. 0230). 

The Agency rejects IBEW’s first 
recommendation for the reasons given 
in the summary and explanation for 
final § 1926.968, earlier in this section 
of the preamble. 

Second, IBEW recommended that 
OSHA require the ‘‘walk down of 
principal isolating devices prior to any 
employee taking any action other than 
application of a personal lockout/tagout 
device, including beginning work under 
a group lockout/tagout application’’ 
(id.). IBEW questioned why OSHA 
allows each authorized employee in a 
group lockout-tagout situation the 
opportunity to verify the effective 
isolation of hazardous energy sources, 
but does not make that action 
mandatory.468 The union asked, ‘‘If the 
agency allows another employee to 
verify this action, how does this provide 
the same level of protection as the 
application of a personal lockout/tagout 
device?’’ (id.). 

OSHA rejects IBEW’s 
recommendation. As stated earlier, the 
standard’s group lockout-tagout 
provisions offer a compromise that 
balances the need for protection of each 
authorized employee with the 
complexity and redundancy involved in 
many group lockout-tagout situations. 
Thus, for instance, the group lockout- 
tagout provisions permit group lockout 
or tagout devices on energy isolating 
devices instead of requiring each 
authorized employee to place individual 
lockout-tagout devices on each isolating 
device. (final § 1910.269(d)(8)(ii)(D)). 

With respect to the verification issue, 
OSHA believes that IBEW was 
addressing a letter of interpretation 
dated January 29, 2002, to Mr. Jack 
Prestwood of Tampa Electric 

Company.469 This letter, in a footnote, 
states, ‘‘While hazardous energy 
isolation may be accomplished by a 
single authorized employee (a ‘‘primary 
authorized employee’’) in a group 
lockout/tagout scenario, each authorized 
employee has the right, and must be 
given the opportunity, to participate in 
the verification process, regardless of 
whether the verification ultimately is 
performed by each authorized employee 
or by a primary authorized employee.’’ 
OSHA based its response to Mr. 
Prestwood on an earlier statement 
covering the general industry lockout- 
tagout standard, § 1910.147. OSHA 
restated the earlier statement in the 
directive on that standard, CPL 02–00– 
147, ‘‘The Control of Hazardous 
Energy—Enforcement Policy and 
Inspection Procedures.’’ That directive 
states, in part: 

OSHA has recognized the need for an 
alternative to the verification requirement 
where complex LOTO operations involve 
many employees and numerous energy 
isolating devices. In such situations, the 
employer may designate a primary 
authorized employee (PAE), with the 
responsibility for a set number of employees 
working under the group LOTO device(s). 
The primary authorized employee must 
implement and coordinate the LOTO of 
hazardous energy sources and verify that the 
steps taken, in accordance with the specific 
energy control procedure, have in fact 
isolated the machine or equipment 
effectively from the hazardous energy 
sources. 

In addition to the primary authorized 
employee, each authorized employee 
participating in the group LOTO must be 
informed of his right to verify the 
effectiveness of the lockout measures, and 
each authorized employee must be allowed 
to personally verify, if he so chooses, that 
hazardous energy sources have been 
effectively isolated. An authorized employee 
who opts to verify the effectiveness of the 
isolation measures must perform this 
verification simultaneously with or after the 
PAE verifies the accomplishment of energy 
isolation and after the authorized employee 
affixes her personal lockout or tagout device 
to the group LOTO mechanism. These steps 
must be taken before authorized employees 
perform servicing/maintenance activities. 
[CPL 02–00–147] 

This alternative to the verification 
requirement, if properly implemented, 
is consistent with the standard, but the 
procedure used must afford employees 
‘‘a level of protection equivalent to that 
provided by the implementation of a 
personal lockout or tagout device’’ as 
required by the introductory text to final 
§ 1910.269(d)(8)(ii). To that end, for an 
employer to properly implement this 
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470 Existing § 1910.269(r)(1)(ii)(B), (r)(1)(iii), 
(r)(1)(iv), and (r)(1)(v) require line-clearance tree 
trimmers to maintain minimum approach distances 
based on the highest maximum transient 
overvoltage. Paragraph (l)(3)(i) of final § 1910.269 
requires employers to establish minimum approach 
distances based on Table R–3 for ac systems. This 
table contains equations that employers must use to 
calculate minimum approach distances. Table R–6 
and Table R–7 set minimum approach distances 
based on the highest maximum transient 
overvoltage. Thus, Table R–6 and Table R–7 in the 
final rule correspond to Table R–6 in existing 
§ 1910.269. 

471 Table R–8 in the final rule is the same as 
existing Table R–9 in existing § 1910.269, except 
that the table in the final rule lists distances in 
metric units. 

472 Table R–5 in the final rule is the same as Table 
R–10 in existing § 1910.269, except that the table in 
the final rule lists altitudes in metric units. 

473 ANSI Z133.1–2000, ‘‘American National 
Standard for Arboricultural Operations—Pruning, 
Repairing, Maintaining, and Removing Trees, and 
Cutting Brush Safety Requirements.’’ ANSI Z133– 
2012 contains the same requirement. 

474 Paragraph (m) contains provisions that the 
‘‘employee in charge of the clearance’’ take certain 
actions. (See, for example, paragraph (m)(2)(iv)(A), 
which requires, as one of two alternatives for 
multiple crews working on the same lines, the 
crews to coordinate their activities with a single 
employee in charge of the clearance.) OSHA 
believes that this employee will be an employee of 
the electric utility or other employer operating the 
electric power transmission or distribution 
installation. 

alternative, that employer’s group 
lockout-tagout procedures must ensure 
that any energy verification performed 
by a primary authorized employee 
affords a level of protection equivalent 
to the protection provided had each 
authorized employee installed a 
personal lockout or tagout device on 
each energy-isolating device. For 
example, the procedures could provide 
that the primary authorized employee 
conducts the appropriate verification for 
the machine or equipment they will be 
servicing and effectively communicates 
the results of the verification to each 
employee in the group. Thus, OSHA 
would not consider as adequate, 
procedures under which the primary 
authorized employee merely 
communicates with a group of 
authorized employees via radio, without 
verifying that the machinery or 
equipment employees will be servicing 
has, in fact, been deenergized and 
locked or tagged out. 

Existing § 1910.269(r)(1)(ii)(B), 
(r)(1)(iii), (r)(1)(iv), and (r)(1)(v), which 
apply to line-clearance tree-trimming 
operations, impose requirements that 
refer to existing Table R–6, Table R–9, 
and Table R–10. Those tables in the 
existing standard set specific minimum 
approach distances based on voltage. 
Existing Table R–6 sets minimum 
approach distances for ac systems; 
existing Table R–9 sets minimum 
approach distances for dc systems; and 
existing Table R–10 applies altitude 
correction factors to the minimum 
approach distances in existing Table R– 
6 and Table R–9. 

Table R–6 and Table R–7 in the final 
rule correspond to existing Table R–6. 
The two tables in the final rule set 
minimum approach distances for ac 
systems based on the highest maximum 
per-unit transient overvoltage, just as 
Table R–6 in existing § 1910.269 
does.470 Table R–8 in the final rule, 
which sets minimum approach 
distances for dc systems, corresponds to 
Table R–9 in existing § 1910.269.471 
Table R–5 in the final rule, which sets 

altitude correction factors, corresponds 
to Table R–10 in existing § 1910.269.472 
The final rule revises the relevant 
provisions in § 1910.269(r)(1) by 
replacing the references to ‘‘Table R–6, 
Table R–9, and Table R–10’’ with 
references to ‘‘Table R–5, Table R–6, 
Table R–7, and Table R–8’’ wherever the 
former references appear in the existing 
standard. 

Tree trimming industry practice, as 
reflected in the consensus standard 
applicable to tree trimming work,473 is 
that ‘‘[a]ll overhead and underground 
electrical conductors and all 
communication wires and cables . . . be 
considered energized with potentially 
fatal voltages’’ (Ex. 0037). However, 
testimony from tree trimming industry 
witnesses described situations in which 
line-clearance tree trimmers would treat 
power line conductors as deenergized. 
(See, for example, Tr. 657–658, 665– 
667, 690–692.) In its posthearing 
comment, TCIA indicated that a 
majority of its members would treat all 
conductors as energized even if they 
were deenergized (Ex. 0503). 

OSHA has a concern that some tree 
trimming firms might consider 
conductors deenergized simply because 
an electric utility told the firms that the 
lines are deenergized. Paragraph 
(l)(1)(iii) of § 1910.269 in the final rule 
provides that ‘‘[e]lectric lines and 
equipment shall be considered and 
treated as energized unless they have 
been deenergized in accordance with 
paragraph (d) or (m) of this section.’’ 
Tree-trimming firms typically perform 
line-clearance tree-trimming operations 
around overhead power distribution or 
transmission lines; final § 1910.269(m) 
covers deenergizing these lines. 
Paragraph (m)(3)(vii) of final § 1910.269 
requires that ‘‘[t]he employer shall 
ensure the installation of protective 
grounds as required by paragraph (n) of 
this section.’’ However, paragraphs (d), 
(l), (m), and (n) are not among the 
paragraphs listed in final 
§ 1910.269(a)(1)(i)(E)(2) as applying to 
line-clearance tree-trimming operations 
performed by line-clearance tree 
trimmers who are not qualified 
employees. On the other hand, 
according to final § 1910.269(a)(1)(i)(D), 
these provisions do apply to work on, or 
directly associated with, electric power 
generation, transmission, and 
distribution installations (that is, 

installations covered by 
§ 1910.269(a)(1)(i)(A) through 
(a)(1)(i)(C)). OSHA considers 
§ 1910.269(a)(1)(i)(D) to regulate any 
work performed to deenergize lines for 
the protection of employees. Thus, an 
electric utility or other employer 
operating an electric power generation, 
transmission, or distribution installation 
around which tree-trimming firms are 
performing line-clearance tree-trimming 
operations must comply with 
§ 1910.269(d) or (m),474 as applicable, 
before the line-clearance tree-trimming 
firms may consider and treat the lines 
or equipment involved as deenergized, 
in accordance with § 1910.269(l)(1)(iii). 
Note that each line-clearance tree 
trimming firm must coordinate its work 
rules and procedures with the work 
rules and procedures of the host 
employer as required by 
§ 1910.269(a)(3)(iii). 

OSHA revised § 1910.269(r)(5)(iv) to 
clarify that drop starting of chain saws 
is prohibited by § 1910.266(e)(2)(vi). 
Existing § 1910.269(r)(5)(iv) requires 
employees to start gasoline-engine 
power saws on the ground or where 
they are otherwise firmly supported. 
The existing provision also permits drop 
starting of power saws weighing more 
than 6.8 kilograms (15 pounds) outside 
of the bucket of an aerial lift when the 
area below the lift is clear of personnel. 
While paragraph (r)(5) of existing 
§ 1910.269 applies broadly to gasoline- 
engine power saws, the introductory 
text to the paragraph requires that 
power saws meet the requirements of 
§ 1910.266(e), which applies to chain 
saws only. Paragraph (e)(2)(vi) of 
§ 1910.266, which OSHA promulgated 
after it promulgated existing 
§ 1910.269(r)(5)(iv), prohibits drop 
starting of chain saws. (See 59 FR 
51672, 51712, Oct. 12, 1994.) Thus, 
existing §§ 1910.266(e)(2)(vi) and 
1910.269(r)(5)(iv) together operate to 
prohibit drop starting of chain saws, but 
permit drop starting of other types of 
gasoline-engine power saws weighing 
over 6.8 kilograms outside of the bucket 
of an aerial lift when the area below the 
lift is clear of personnel. OSHA clarified 
the language of § 1910.269(r)(5)(iv) in 
the final rule to this effect. In addition, 
the Agency added a note to that 
paragraph stating that 
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§ 1910.266(e)(2)(vi) prohibits drop 
starting of chain saws. 

EEI recommended that, except with 
respect to lockout-tagout procedures in 
electric power generation installations, 
OSHA ‘‘incorporate in the final standard 
the ‘[c]larifications’ that are contained 
in Appendix B of [CPL 02–01–038]’’ (Ex. 
0227). (See also, Tr. 1171–1175.) Mr. 
Stephen Yohay, counsel for EEI, 
testified that doing so would ‘‘provide 
notice of what the law requires, both to 
employers and employees’’ and would 
prevent OSHA from ‘‘changing 
unilaterally’’ its directive (Tr. 1174). 

OSHA decided not to adopt EEI’s 
recommendation (except with respect to 
the issue of network protectors 
described in the summary and 
explanation for final § 1926.961(c)(4), 
earlier in this section of the preamble). 
First, some of the statements in CPL 02– 
01–038 are moot because of the changes 
made to § 1910.269. For example, 
revisions to the requirements on fall 
protection in the final rule, described in 
the summary and explanation of 
§ 1926.954(b)(3)(iii) earlier in this 
section of the preamble, make some of 
the statements in the directive 
inconsistent with the requirements in 
the final rule. When OSHA issues a 
directive on the final rule, it will 
address the requirements in the final 
rule. 

Many of the remaining statements in 
Appendix B to CPL 02–01–038 are in 
accord with final § 1910.269. For 
example, a statement regarding 
temporary protective grounds notes that 
the term ‘‘temporary protective 
grounds’’ in existing § 1910.269(n)(3) 
refers to grounds placed temporarily 
and explains that employers can use 
fixed, as well as portable, grounds to 
meet this provision. In any event, EEI’s 
concern that OSHA will make changes 
to such statements through future 
directives is speculative, and EEI has no 
grounds to challenge the directive, as it 
is not a standard. 

2. Section 1910.132 
Paragraph (d) of § 1910.132 addresses 

hazard assessment and selection of 
personal protective equipment. 
Paragraph (f) of § 1910.132 addresses 
training in the use of personal protective 
equipment. As noted in § 1910.132(g), 
paragraphs (d) and (f) of existing 
§ 1910.132 do not apply to electrical 
protective equipment covered by 
§ 1910.137. While other electrical 
standards cover training (for example, in 
§ 1910.268, Telecommunications, in 
§ 1910.269, Electric power generation, 
transmission, and distribution, and in 
§ 1910.332, Training in electrical safety- 
related work practices), other OSHA 

electrical standards do not address 
many of the hazard-assessment 
requirements in § 1910.132(d). In the 
preamble to the proposed rule, OSHA 
requested comments on whether it 
should add electrical protective 
equipment to the scope of § 1910.132(d) 
or § 1910.132(f), or both. 

One commenter supported adding 
electrical protective equipment to the 
scope of the requirements for hazard 
assessment and selection of PPE in 
§ 1910.132(d), and for training in 
§ 1910.132(f), if no other standard 
addressed those issues (Ex. 0126). 

Other commenters opposed 
expanding the scope of § 1910.132(d) 
and (f) to cover electrical protective 
equipment (Exs. 0177, 0186, 0201, 0209, 
0212, 0227). Several of those comments 
argued that there is no other ‘‘special 
industry equipment in § 1910.132’’ (Exs. 
0177, 0209, 0227). 

Section 1910.132 covers all types of 
PPE regardless of their use only in 
particular industries. The language of 
§ 1910.132(a) is broad and inclusive of 
all types of PPE. That section clearly 
covers electrical protective equipment 
under § 1910.137 in Subpart I, Personal 
Protective Equipment. Even assuming 
that these commenters meant only that 
paragraphs (d) and (f) of § 1910.132 do 
not cover ‘‘special industry equipment,’’ 
the commenters’ rationale is not valid. 
OSHA does not consider electrical 
protective equipment to be under the 
exclusive domain of the electric power 
industry. OSHA standards having 
general applicability to all of general 
industry require this type of PPE (see 
Subpart S of Part 1910). Paragraph 
(a)(1)(i) of § 1910.335 requires that 
‘‘[e]mployees working in areas where 
there are potential electrical hazards 
. . . be provided with, and shall use, 
electrical protective equipment that is 
appropriate for the specific parts of the 
body to be protected and for the work 
to be performed.’’ 

Southern Company argued that 
adding electrical protective equipment 
to the scope of § 1910.132(d) and (f) 
would appear to offer few benefits (Ex. 
0212). The company maintained that 
electrical protective equipment has little 
in common with other types of PPE 
because the selection of the type of 
rubber insulating equipment depends 
on many factors, such as the work 
methods involved and the worksite 
configuration. 

OSHA disagrees that electrical 
protective equipment is unique with 
respect to the number of factors 
involved with its selection. Whether 
other types of PPE are necessary also 
depends on the work methods and 
worksite configuration involved. For 

example, whether foot protection is 
necessary depends on both the work 
methods in use and the worksite 
configuration. Foot protection typically 
is necessary when employees carry or 
handle materials such as packages, 
objects, parts, or heavy tools that the 
employees could drop or when objects 
in the work area could potentially roll 
over an employee’s feet. (See Appendix 
B to Subpart I of Part 1910.) 
Additionally, OSHA believes that the 
many factors that go into the decision of 
whether to use electrical protective 
equipment and what types of equipment 
to use argue for adding this type of 
equipment to the scope of § 1910.132(d) 
and (f). The more difficult the decision- 
making process, the more important it is 
for employers to train workers 
adequately and for employers to adopt 
a more formal process for selecting PPE. 

Two of the commenters opposing the 
addition of electrical protective 
equipment to the scope of § 1910.132(d) 
and (f) disputed the need to do so (Exs. 
0186, 0201). These two commenters 
maintained that training and hazard 
assessment are addressed adequately in 
existing standards. Duke Energy stated 
that § 1910.269 addresses training and 
assessment (Ex. 0201). Mr. Anthony 
Ahern with Ohio Rural Electric 
Cooperatives commented that changing 
the scope of § 1910.132 would be 
unnecessarily duplicative (Ex. 0186). 

The Agency agrees with these 
commenters. The electrical standards in 
§§ 1910.268(c), 1910.269(a)(2) (which 
OSHA is revising in this rulemaking), 
and 1910.332 require training that will 
ensure that employees know how to 
properly use and care for electrical 
protective equipment. These standards 
also contain several explicit 
requirements mandating the use of 
electrical protective equipment. These 
training and specific electrical 
protective equipment requirements 
clearly reduce, if not eliminate, the need 
to cover hazard assessment and training 
in § 1910.132. Thus, the Agency agrees 
with Mr. Ahern that adding electrical 
protective equipment to the scope of 
§ 1910.132(d) and (f) would be 
unnecessarily duplicative. 
Consequently, OSHA decided against 
doing so. 

NAM objected to adding arc-flash 
hazard assessment or protective clothing 
to the scope of § 1910.132(d) and (f) (Ex. 
0222). 

OSHA neither proposed adding, nor 
requested comments on whether it 
should add, arc-flash hazard assessment 
or protective equipment needed to 
protect against arc-flash hazards to the 
scope of § 1910.132(d) or (f). The 
preamble request for comments 
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475 Primary insulation normally insulates an 
employee directly from an energized part. Rubber 
insulating gloves and rubber insulating blankets are 
examples of primary electrical protection. 
Secondary insulation normally insulates an 
employee’s feet from a grounded surface. Electrical- 
hazard footwear and rubber insulating matting are 
examples of secondary electrical protection. 

476 ANSI Z41–1999, American National Standard 
for Personal Protection—Protective Footwear, 
which is incorporated by reference in existing 
§§ 1910.6 and 1910.136, covers electrical-hazard 
and conductive footwear. 

477 ASTM F1117 describes dielectric footwear as 
‘‘footwear designed to provide additional isolation 
or insulation of workers if in accidental contact 
with energized electrical conductors, apparatus, or 
circuits.’’ This ASTM standard covers three types 
of footwear: rubbers, boots, and galoshes. Dielectric 
footwear, which is proof tested at 15 or 20 kilovolts, 
ac, provides better electric shock protection than 
electrical-hazard footwear, which is rated at 600 
volts, maximum. 

478 ‘‘Electrical hazards’’ as used in the discussion 
of protective footwear in this preamble and in 
existing § 1910.136(a) means electric shock hazards 
and hazards from the discharge of static build up. 
There are three types of footwear that protect 
against electrical hazards, that is, conductive, 
electrical-hazard, and dielectric footwear. 

addressed specifically electrical 
protective equipment covered by 
§ 1910.137. In this final rule, the Agency 
is explicitly requiring employers to 
assess the hazards of flames and electric 
arcs only for work covered by 
§ 1910.269(l) or § 1926.960. Therefore, 
OSHA finds no basis in NAM’s concerns 
that the Agency is expanding the 
hazard-assessment and training 
requirements related to electric-arc 
hazards beyond the requirements 
contained in § 1910.269 and Subpart V. 
(See also the summary and explanation 
of final § 1926.960(g), earlier in this 
section of the preamble, for further 
discussion of issues related to 
protection of workers from electric arcs.) 

3. Section 1910.136 
OSHA proposed to revise 

§ 1910.136(a), in addition to the 
proposed new § 1926.97 and the 
proposed revisions to § 1910.137, 
§ 1910.269, and Subpart V. Existing 
§ 1910.136(a) states that the employer 
must ensure that each affected employee 
uses protective footwear when working 
in areas where there is a danger of foot 
injuries due to falling or rolling objects, 
or objects piercing the sole, and where 
such employee’s feet are exposed to 
electrical hazards. 

In the preamble to the proposal, the 
Agency expressed concern that the 
regulated community was interpreting 
this language to recognize the use of 
electrical-hazard footwear as a primary 
form of electrical protection (70 FR 
34893).475 Manufacturers construct 
electrical-hazard footwear to provide 
insulation of the wearer’s feet from 
ground. While this footwear can provide 
the wearer a small degree of protection 
from electric shock at 600 volts or less 
under dry conditions, the footwear is 
only a secondary form of electrical 
insulation. Conductive footwear, which 
is not electrical-hazard footwear, 
prevents static electricity buildup.476 
This is one method of protecting against 
static electrical discharges that can 
damage equipment or, in hazardous 
locations, could possibly lead to fires or 
explosions. 

In the preamble to the proposal, 
OSHA explained that the use of 

electrical-hazard footwear as a primary 
form of electrical protection could 
expose workers to electric-shock 
hazards if they believe that the primary 
forms of electrical protection (for 
example, rubber insulating gloves or 
blankets) are no longer necessary (id.). 
First, electrical-hazard footwear only 
insulates an employee’s feet from 
ground. The employee still might be 
grounded through other parts of his or 
her body. Second, the insulation 
provided by electrical-hazard footwear 
is effective only under dry conditions; 
this footwear provides little, if any, 
protection once it becomes wet or damp. 
Lastly, the voltage rating on electrical- 
hazard footwear is only 600 volts. 
Therefore, OSHA proposed to delete 
language relating to electrical hazards 
from § 1910.136(a). In the proposal, this 
paragraph read as follows: 

(a) General requirements. The employer 
shall ensure that each affected employee uses 
protective footwear when working in areas 
where there is a danger of foot injuries due 
to falling or rolling objects or due to objects 
piercing the sole. 

OSHA decided not to incorporate the 
proposed language into the final 
standard. Many commenters supported 
the proposed removal of the language in 
§ 1910.136(a) relating to electrical 
hazards. (See, for example, Exs. 0183, 
0202, 0206, 0229, 0233.) These 
commenters agreed with the rationale 
OSHA provided in the preamble to the 
proposed rule, and some noted that this 
type of footwear is not designed for 
outdoor environments or rated for the 
voltages encountered in electric power 
distribution work. 

Three commenters opposed the 
complete removal from existing 
§ 1910.136(a) of language addressing 
electrical hazards (Exs. 0105, 0123, 
0148). These commenters mentioned 
ASTM F1116, Standard Test Method for 
Determining Dielectric Strength of 
Dielectric Footwear, and F1117, 
Standard Specification for Dielectric 
Footwear, as examples of consensus 
standards for footwear that provides 
primary protection against electric 
shock. Comments from Norcross Safety 
Products, LLC, and LaCrosse Footwear 
noted that OSHA recognizes the need 
for electric power workers to use 
dielectric footwear,477 but stated that 

the proposed removal of protection 
against electrical hazards 478 would 
reduce protection for workers outside 
the electric power industry (Exs. 0105, 
0123). These commenters indicated that 
an employer should base the need for 
footwear to protect against electrical 
hazards on the employer’s job-safety 
assessment. 

Paragraph (d) of § 1910.132 requires 
employers to assess their workplaces ‘‘to 
determine if hazards are present, or are 
likely to be present, which necessitate 
the use of personal protective 
equipment,’’ and to provide PPE in 
accordance with that assessment. As 
noted previously, § 1910.132(g) restricts 
the application of § 1910.132(d) to PPE 
covered by §§ 1910.133 (eye and face 
protection), 1910.135 (head protection), 
1910.136 (foot protection), and 1910.138 
(hand protection). Thus, OSHA’s 
existing standards require the hazard 
assessment recommended by Norcross 
and Lacrosse. However, if the Agency 
adopted the proposed removal of 
electrical-safety footwear (that is, 
electrical-hazard, dielectric, and 
conductive footwear) from 
§ 1910.136(a), the requirement in 
§ 1910.132(d) for employers to perform 
a hazard assessment would no longer 
apply to electrical-safety footwear. 

On the other hand, OSHA believes 
that, because of its limitations, 
electrical-hazard and dielectric footwear 
should only be required by § 1910.136 
as a supplementary form of electrical 
protection. The Agency also believes 
that conductive footwear, whether or 
not it provides protection for the foot, is 
supplementary protection to be used 
when flammable gases or vapors or 
combustible dusts cannot be adequately 
controlled. Consequently, OSHA is 
revising the language in § 1910.136(a) to 
require the employer to ensure that each 
affected employee uses protective 
footwear (1) when working in areas 
where there is a danger of foot injuries 
due to falling or rolling objects, or 
objects piercing the sole, or (2) when the 
use of protective footwear will protect 
the affected employee from an electrical 
hazard, such as a static-discharge or 
electric-shock hazard, that remains after 
the employer takes other necessary 
protective measures. 

In addition, OSHA is revising 
nonmandatory Appendix B to Subpart I 
to include a passage in section 10 of that 
appendix indicating that electrically 
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479 OSHA notes that § 1926.96, which 
incorporates requirements for occupational foot 
protection used in construction work, applies to 
safety-toe footwear only. That section does not 
apply to electrical-safety footwear except to the 
extent that it is also safety-toe footwear. 

conductive shoes would be required as 
a supplementary form of protection for 
work activities in which there is a 
danger of fire or explosion from the 
discharge of static electricity. The 
passage also states that electrical-hazard 
or dielectric footwear would be required 
as a supplementary form of protection 
when an employee standing on the 
ground is exposed to hazardous step or 
touch potential (the difference in 
electrical potential between the feet or 
between the hands and feet) or when 
primary forms of electrical protective 
equipment, such as rubber insulating 
gloves and blankets, do not provide 
complete protection for an employee 
standing on the ground. 

The same three commenters who 
opposed the complete removal from 
existing § 1910.136(a) of language 
addressing electrical hazards also noted 
that existing § 1910.137 did not 
specifically mention dielectric footwear 
covered by ASTM F1116 and F1117 
(Exs. 0105, 0123, 0148). These 
commenters maintained that this 
equipment does provide primary 
protection from electric shock and 
recommended that OSHA require such 
protection either in § 1910.136, 
§ 1910.137, § 1926.97, or Subpart V. 
Norcross submitted specific suggestions 
for revising § 1910.137 to address 
dielectric footwear (Ex. 0105). 

OSHA considers dielectric footwear to 
be electrical protective equipment, 
which is covered by §§ 1910.137 and 
1926.97 of the final rule, in addition to 
being protective footwear covered by 
§ 1910.136.479 It is true that final 
§§ 1910.137(a) and 1926.97(a) explicitly 
limit their coverage to rubber insulating 
blankets, matting, covers, line hose, 
gloves, and sleeves and thus do not 
cover dielectric footwear. However, 
final §§ 1910.137(b) and 1926.97(b) 
cover ‘‘the design and manufacture of 
electrical protective equipment that is 
not covered by paragraph (a),’’ including 
dielectric footwear. OSHA has 
examined the revisions to § 1910.137 
suggested by Norcross and concludes 
that the requirements adopted in 
§ 1910.137(a) are not and should not be 
applicable to dielectric footwear. The 
Agency has also concluded that it is 
more appropriate to cover this 
equipment in § 1910.137(b). In addition, 
OSHA does not agree that dielectric 
footwear is primary electrical 
protection. ASTM F1117–03 covers 
dielectric footwear ‘‘designed to provide 

additional isolation or insulation of 
workers’’ from electric shock (Ex. 0105; 
emphasis added). Thus, ASTM 
recognizes that dielectric footwear is 
supplementary, not primary, protection. 
Consequently, OSHA is not adopting the 
recommendation of these commenters to 
add specific requirements for dielectric 
footwear in § 1910.137. 

4. Part 1910, Subpart S Revisions 

As noted earlier, OSHA revised the 
definition of ‘‘line-clearance tree 
trimming’’ in § 1910.269(x). Changing 
the definition broadens the scope of 
§ 1910.269 with respect to tree-trimming 
operations performed near electric 
supply lines and equipment energized 
at more than 50 kilovolts. This change 
also impacts the scope of the 
requirements for electrical safety-related 
work practices in Subpart S of the 
general industry standards. Note 3 to 
§ 1910.331(c)(1) indicates that 
§§ 1910.332 through 1910.335 do not 
apply to qualified employees 
performing line-clearance tree trimming 
operations. Section 1910.399 defines 
‘‘line-clearance tree trimming,’’ using 
language that is identical to the 
language in existing § 1910.269(x), even 
though that term is used in Subpart S 
only in Note 3 to § 1910.331(c)(1). 
OSHA determined that the meaning of 
‘‘line-clearance tree trimming’’ must be 
the same in § 1910.269 and Subpart S to 
ensure that there are no gaps or overlaps 
in coverage between the two standards 
with respect to tree-trimming operations 
performed by line-clearance tree 
trimmers (who are qualified employees 
under Subpart S) near electric supply 
lines and equipment operating at more 
than 50 kilovolts. Therefore, the Agency 
is removing the definition of ‘‘line- 
clearance tree trimming’’ from 
§ 1910.399 and is adding, to Note 3 of 
§ 1910.331(c)(1), a reference to the 
definition of that term in § 1910.269(x). 

D. Part 1926, Removal of Incorporations 
by Reference 

As explained earlier in this section of 
the preamble, the final rule removes the 
incorporation by reference of several 
consensus standards. OSHA is revising 
existing § 1926.6, which provides 
notification of approval of 
incorporations by reference by the 
Director of the Federal Register in 
accordance with 5 U.S.C. 552(a) and 1 
CFR Part 51. In this regard, OSHA is 
removing and reserving paragraphs 
(h)(17), (h)(18), (h)(19), (h)(20), (h)(21), 
(h)(22), and (j)(2), which list the 
approval of the incorporation of ANSI 
standards that are no longer 
incorporated in final Subpart V. 

E. Part 1926, Subpart CC Revisions 

OSHA’s revised standard for cranes 
and derricks at Subpart CC of Part 1926 
contains provisions that reference 
existing § 1910.269. Paragraph (g) of 
existing § 1926.1400 provides that, for 
work covered by Subpart V of Part 1926, 
OSHA will deem employers complying 
with existing § 1910.269(p) as in 
compliance with §§ 1926.1407 through 
1926.1411 of Subpart CC. Because 
requirements for the operation of 
mechanical equipment are the same in 
both final § 1910.269 and final Subpart 
V, OSHA is revising these references in 
Subpart CC of Part 1926 to refer to the 
corresponding provisions in Subpart V 
of Part 1926. 

In addition, Subpart CC contains 
provisions that apply when employers 
perform Subpart V work with cranes or 
derricks closer to overhead power lines 
than the minimum clearance distances 
in Table V–1 of existing Subpart V. 
First, existing § 1926.1410(c)(2) permits 
an employer engaged in Subpart V work 
to work closer than the distances in 
existing § 1926.950 Table V–1 where the 
employer meets both the requirements 
of § 1926.1410 and existing 
§ 1926.952(c)(3)(i) or (c)(3)(ii). Second, 
existing § 1926.1410(d)(4)(ii) provides 
that, for work covered by Subpart V, 
existing § 1926.1410(d)(4)(i), which 
requires the use of an insulating link or 
device, applies only when working 
inside the existing Subpart V, Table V– 
1 clearance distances. Finally, existing 
§ 1926.1410(d)(4)(iii) provides that, for 
work covered by Subpart V of Part 1926 
involving operations for which use of an 
insulating link/device is infeasible, 
employers may substitute the 
requirements of existing 
§ 1910.269(p)(4)(iii)(B) or (p)(4)(iii)(C) 
for the requirement in existing 
§ 1926.1410(d)(4)(i). 

As noted in the summary and 
explanation for final § 1926.959(d)(1) 
earlier in this section of the preamble, 
Subpart V requires that employers 
ensure that employees do not take 
mechanical equipment, except for the 
insulated portion of an aerial lift 
operated by a qualified employee, inside 
the minimum approach distance, 
established by the employer under 
§ 1926.960(c)(1)(i). Consequently, the 
requirements in existing 
§ 1926.1410(c)(2), (d)(4)(ii), and 
(d)(4)(iii) that pertain to the operation of 
cranes and derricks inside the minimum 
approach distance, are no longer 
applicable. Therefore, OSHA is 
removing those requirements from 
Subpart CC. However, OSHA is 
retaining the paragraph (d)(4)(ii) 
exemption from § 1926.1410(d)(4)(i) for 
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Subpart V work. Also, OSHA is 
replacing the phrase ‘‘the minimum 
clearance distances specified in 
§ 1926.950 Table V–1’’ with ‘‘the 
minimum approach distances 
established by the employer under 
§ 1926.960(c)(1)(i)’’ to reflect the 
changes made to the minimum 
approach distances required by 
§ 1926.960(c)(1) in this final rule. 

VI. Final Economic Analysis and 
Regulatory Flexibility Analysis 

A. Introduction 
The OSH Act requires OSHA to 

demonstrate that standards promulgated 
under the Act are technologically and 
economically feasible. Executive Order 
12866 and 13563 and the Regulatory 
Flexibility Act, 5 U.S.C. 601 et seq., 
require Federal agencies to estimate the 
costs, assess the benefits, and analyze 
the impacts, including small business 
impacts, of their rules. Executive Orders 
12866 and 13563 direct agencies to 
assess all costs and benefits of available 
regulatory alternatives and, if regulation 
is necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety 
effects, distributive impacts, and 
equity). Executive Order 13563 states 
that the Federal regulatory system 
‘‘must take into account benefits and 
costs’’ and ‘‘reduce burdens and 
maintain flexibility and freedom of 
choice.’’ OSHA determined that this 
action is economically significant 
within the meaning of Section 3(f)(1) of 
Executive Order 12866 because it is 
likely to have an effect on the economy 
of $100 million or more in any 1 year. 
This final rule is also a major rule under 
the Congressional Review Act, 5 U.S.C. 
801 et seq. The Office of Information 
and Regulatory Affairs in the Office of 
Management and Budget reviewed this 
final rule. As required by the Regulatory 
Flexibility Act, OSHA assessed the 
impacts of this final rule on small 
entities and prepared a Final Regulatory 
Flexibility Analysis. 

This is the Final Economic Analysis 
and Regulatory Flexibility Analysis 
(FEA) for OSHA’s update of the 
standards addressing electric power 
generation, transmission, and 
distribution work, and the use of 
electrical protective equipment. This 
analysis covers all elements of this 
present rulemaking, including changes 
to 29 CFR Part 1910 and changes to 29 
CFR Part 1926. OSHA analyzed the 
consolidated set of actions in its 
entirety; only portions of the standards 
identified as involving nonnegligible 
costs are explicitly reflected in the 

analysis of compliance costs and 
impacts. This FEA includes a discussion 
of all the specific comments OSHA 
received on the PRIA in support of the 
proposed rule, including comments 
received on OSHA’s assumptions and 
estimates. Where OSHA does not note 
comments or suggestions with respect to 
an estimate, there were no comments or 
suggestions. OSHA is including the 
complete FEA in this Federal Register 
notice. 

B. Need for the Rule 
Employees performing work involving 

electric power generation, transmission, 
and distribution are exposed to a variety 
of significant hazards, such as fall, 
electric-shock, and burn hazards, that 
can and do cause serious injury and 
death. As detailed later in this section 
of the preamble, OSHA estimates that, 
on average, 444 serious injuries and 74 
fatalities occur annually among these 
workers. Although better compliance 
with existing safety standards may 
prevent some of these accidents, 
research and analyses conducted by 
OSHA found that many preventable 
injuries and fatalities could continue to 
occur even if employers fully complied 
with the existing standards. As the 
benefits analysis shows, if the final rule 
can prevent even 10 percent of these 
fatal and nonfatal accidents, then the 
benefits of the final rule will exceed its 
costs. As the same analysis concludes, 
the final rule will likely prevent far 
more than 10 percent of these fatal and 
nonfatal accidents (assuming full 
compliance with the final rule). 
Accounting for the probability that some 
accidents will be prevented by the 
existing rule, OSHA estimates that the 
final rule will prevent 118.5 injuries and 
19.75 fatalities per year (26.7 percent of 
all fatal and nonfatal accidents). 

Executive Order 12866 provides that 
‘‘[e]ach agency shall identify the 
problem that it intends to address [via 
regulation] including, where applicable, 
the failures of private markets.’’ OSHA 
believes it can make a reasonable case 
that, in the absence of regulations, 
market failures prevent free markets 
from providing the levels of 
occupational safety, and particularly the 
levels of safety for electrical workers 
affected by this standard, that would 
maximize net benefits to society. 

Employees and supervisors affected 
by this rule are frequently trained in, 
and knowledgeable about, the relevant 
hazards. Many are also knowledgeable 
about existing OSHA standards. The 
primary problem is that contractors, 
employees, and supervisors frequently 
lack the information about the specific 
electrical system and worksite 

conditions needed to determine what 
protective measures to take. The most 
costly provisions of this standard 
address this problem. As explained in 
the summary and explanation of the 
final rule’s requirements on information 
transfer and job briefing (§§ 1926.950(c) 
and 1926.952(a)(1)), testimony and other 
information in the record show that key 
information necessary for taking the 
appropriate safety measures is 
sometimes lacking, often with fatal 
consequences. In addition, as explained 
in the summary and explanation of the 
final rule’s requirements on minimum 
approach distances (§ 1926.960(c)(1)), 
employers frequently adopt minimum 
approach distances that rely on 
industry-accepted values of maximum 
per-unit transient overvoltage rather 
than the maximum value present at the 
worksite. The benefits analysis 
presented under the heading ‘‘Benefits, 
Net Benefits, and Cost Effectiveness,’’ 
later in this section of the preamble, 
shows that many accidents are 
potentially preventable with better 
information on the electrical system and 
worksite conditions. 

To determine possible market failures 
that could lead to employers either not 
providing information to other 
employers or their own employees, or to 
not providing other safety measures 
when the benefits exceed the costs, it is 
necessary to examine the way 
employers make decisions with respect 
to health and safety. When an employee 
accepts a job with an employer, the 
employee will typically accept the risks 
associated with the job in return for two 
forms of compensation—(1) a wage 
premium for assuming the risk and (2) 
compensation for damages in the event 
the risk actually leads to damages. The 
rational profit-maximizing employer 
will make investments in workplace 
safety to reduce the level of risk to 
employees to the extent that such 
expenditures result at least in an 
offsetting reduction in the employer’s 
payouts of wage premiums for risk and 
compensation for damages. To the 
extent that the sum of the costs of wage 
premiums and compensation for 
damages accurately represent the total 
damages associated with workplace 
accidents, the rational employer will 
conduct the appropriate economic 
analysis and arrive at the level of 
accident prevention that is optimal from 
a benefit-cost viewpoint. As a result, the 
possible origins of market failure would 
be either: (1) There are costs of 
accidents that are borne neither by the 
employee or the employer, or (2) the 
costs of wage premiums or 
compensation for damages are not fully 
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480 The average federal tax rate for 2009 for the 
middle quintile of household income was 11.1 
percent [52]. 

481 This outcome, of course, involves an 
accounting point. Premiums due to class rating, by 

definition, do not change with an individual 
employer’s injury experience. There is some 
empirical evidence, using a difference in 
differences methodology, that (small) firms that 
move from class to experience rating decrease their 
total claims by 8 to 12 percent [27]. 

482 While workers’ compensation varies by State, 
Leigh and Marcin estimate that the average 
indemnity benefits for a fatality are $225,919, far 
less than willingness-to-pay estimates [21]. For 
example, as explained in the benefits section of this 
analysis, OSHA uses a willingness-to-pay measure 
of $8.9 million per life saved. Other agencies use 
different estimates, but all of the values are in the 
millions of dollars. 

483 See Section IV, Legal Authority, earlier in this 
preamble, for a detailed discussion of the legal 
authority for this standard and how the final 
standard meets the various requirements of the OSH 
Act as interpreted by the courts. 

responsive to changes in risk. Both cases 
apply here. 

In the first case, there are some 
accident costs incurred by neither the 
employer nor the employee. For 
instance, neither the employer nor the 
employee will have a vested interest in 
Federal and State taxes that go unpaid 
as a result of an employee injury. Such 
taxes will typically be 15 (for Social 
Security alone) to 26 percent of the total 
value of the income loss to the 
employee [17, 52].480 Tax losses are 
likely to be significant because (1) 
workers’ compensation payments are 
not subject to Federal income or Social 
Security taxes [16], and (2) many studies 
found that income losses not 
compensated by workers’ compensation 
are significant [23]. 

In the second case, the costs 
employers pay in compensation for 
damages, or for wage premiums, are not 
completely responsive to changes in 
risk, as discussed in the following 
paragraphs. 

Workers’ Compensation 
Most employers cover, and are 

required to cover, compensation for 
injured employees through workers’ 
compensation insurance. (Some very 
large employers may self-insure in some 
States.) States highly regulate premiums 
for workers’ compensation insurance 
and generally employ a combination of 
a class rating and an experience rating 
in deriving premiums [24, 3]. The class 
rating is the average risk for employees 
with the same occupations as those 
employed by the employer. The basis of 
the experience rating is the employer’s 
actual workers’ compensation claims 
over the past several years. Very small 
firms are almost entirely class rated; 
even medium-sized firms are partly 
class rated; and firms that are fully 
experience rated will need several years 
before their insurance premiums fully 
reflect any change in their performance. 
As a result, many employers will find 
that changes in their expenditures to 
avoid risk are only minimally reflected 
in changes in their workers’ 
compensation premiums, and all 
insured employers will find that there is 
a considerable delay before changes in 
risk are fully reflected in their workers’ 
compensation insurance premiums. As 
a result, many employers will not see 
improvements they make in preventing 
injuries and illnesses reflected in the 
costs they bear for compensating 
employee injuries and illnesses.481 

Wage Premiums 

Wage premiums for risk are the 
remaining factor that could affect 
employers’ decisions about risk levels. 
The effects of wage premiums are 
particularly important for risks that lead 
to fatalities because workers’ 
compensation covers only a small 
fraction of most estimates of willingness 
to pay to prevent a fatality.482 
Additionally, workers’ compensation 
payments do not fully compensate 
injuries in that workers’ compensation 
provides no payments for pain and 
suffering or losses other than lost wages 
or medical expenses associated with 
injuries; there is extensive evidence that 
workers’ compensation does not fully 
restore wages lost as result of long-term 
disability [3]. As a result, wage 
premiums that accurately reflect the 
risks of a specific employer are 
necessary, in addition to workers’ 
compensation, for employers to make 
valid risk-reduction decisions. 

For an employer to have an adequate 
incentive to implement measures that 
will prevent workplace accidents, it is 
not sufficient that employees simply 
know that their work is dangerous, or 
even know quantitatively that their 
occupation has a given risk. Employees 
must: know the exact quantitative effect 
of a specific employer’s safety measures 
and systems; have a reasonable 
expectation that the employer will 
continue to provide existing safety 
measures in the future; and be able to 
act on their knowledge of risk by readily 
changing workplaces or changing wage 
demands in response to differences in 
levels of risk. OSHA believes that even 
skilled electrical workers (and not all 
persons injured in accidents preventable 
by the final rule are skilled electrical 
workers) lack this detailed employer- 
specific quantitative knowledge or the 
ability to act on it. Further, construction 
employees, who typically work at a 
variety of different sites, including sites 
controlled by multiple employers, will 
find it particularly challenging to 
determine future risk levels, as these 
levels will vary from site to site. 

In summary, OSHA believes that: (1) 
The most costly portions of the rule are 
necessary to assure that supervisors and 
employees have the information they 
need to protect themselves; (2) the 
benefits of this standard exceed the 
costs; (3) neither employers nor 
employees incur some key costs of 
injuries and fatalities; and (4) neither 
wage premiums nor workers’ 
compensation insurance are sufficiently 
responsive to changes in risk to assure 
that employers will reduce risk to the 
optimal extent. The rule is, therefore, 
necessary to address market failures that 
result in the provision of insufficient 
safety measures in the workplace. 

The OSH Act provides a 
Congressional finding as to the 
compelling social need for assuring 
occupational safety. Congress declared 
that the purpose of the OSH Act is ‘‘to 
assure so far as possible every working 
man and woman in the Nation safe and 
healthful working conditions’’ (29 
U.S.C. 651(b)). Thus, it is reasonable to 
argue that there is a social purpose for 
this final rule independent of whether 
or not it addresses a market failure.483 
Further, by emphasizing ‘‘every working 
man and woman,’’ Congress expressed 
an interest in preventing unsafe 
workplaces, not simply in assuring that, 
on average, workplaces are safe. Thus, 
while some employers are excessively 
cautious about risk while others are 
insufficiently cautious, OSHA’s concern 
needs to be with the insufficiently 
cautious. 

C. Examination of Alternative 
Regulatory Approaches 

Under Section 3(8) of the OSH Act, 
the requirements of an OSHA standard 
must be ‘‘reasonably necessary or 
appropriate to provide safe or healthful 
employment and places of 
employment.’’ To be reasonably 
necessary or appropriate, a safety 
standard must be technologically and 
economically feasible, better able to 
effectuate the purposes of the OSH Act 
than any relevant national consensus 
standards, and use the most cost- 
effective protective measures. 

To determine the appropriate 
regulatory requirements to address 
occupational risks for employees 
working on electric power generation, 
transmission, and distribution systems, 
OSHA considered many different factors 
and potential alternatives. The Agency 
examined the incidence of injuries and 
fatalities and their direct and underlying 
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484 The term ‘‘power worker’’ describes workers 
affected by the rule by virtue of their performing 
electric power generation, transmission or 
distribution work. 

485 References are available at the end of this 
section of the preamble. 

486 Clothing rated at 8 cal/cm2 would, in turn, 
offer more than adequate protection for incident 
heat energy of 8 cal/cm2 or less. 

487 This FEA uses the term ‘‘flame-resistant 
clothing’’ to refer generally to the flame-resistant 
and arc-rated clothing, and the term ‘‘arc-flash 

protective equipment’’ to refer to the flame-resistant 
and arc-rated clothing and equipment, required by 
§ 1926.960(g). 

causes to ascertain where existing 
standards needed strengthening. OSHA 
reviewed these standards, assessed 
current practices in affected industries, 
collected information and comments 
from experts, and scrutinized the 
available data and research. A full 
discussion of the Agency’s rationale for 
adopting each of the regulatory 
requirements in the final rule is 
available in Section V, Summary and 
Explanation of the Final Rule, earlier in 
this preamble. 

The most costly provisions in the 
final rule are those requiring employers 
to conduct arc-flash hazard assessments 
and provide arc-flash protective 
equipment appropriate for the identified 
arc hazards (as required by 
§ 1926.960(g)). OSHA calculated the 
costs of two alternative regulatory 
approaches to arc-flash protective 
equipment. As a less stringent 
alternative to the final rule, OSHA 
considered a general requirement for 
arc-flash protective clothing with an arc 
rating of 4 cal/cm2. This alternative 
would eliminate the costs associated 
with performing arc-hazard 
assessments, as well as the costs of 
providing some types of protective gear, 
such as switching coats or flash suits, 
faceshields, and head protection. Under 
this less stringent alternative, the total 
annual costs for arc-flash protective 
clothing would be approximately $15.6 
million (instead of $19.4 million for the 
arc-hazard assessment and arc-flash 

protective equipment combined), and 
the total annual cost of the rule would 
be approximately $45.7 million (instead 
of $49.5 million). 

OSHA also considered the more 
stringent alternative of requiring 
affected industries to follow Table 
130.7(C)(9) in NFPA 70E–2009, 
Standard for Electrical Safety in the 
Workplace. This approach would 
obviate the need for employers to do 
arc-hazard assessments, but would 
result in affected workers needing 
protective clothing with a higher arc 
rating, and a higher percentage of power 
workers 484 needing to use arc-rated 
faceshields and head protection (80 
percent of power workers at small 
establishments and 90 percent of power 
workers at large establishments, as 
opposed to 13 percent under the rule as 
adopted). The cost for switching coats or 
flash suits would remain unchanged 
under the more stringent alternative. 

To analyze the costs of requiring 
clothing with a higher arc rating under 
the NFPA approach, OSHA estimated 
that a coverall with an arc rating of 8 
cal/cm2 costs $191.75 [13],485 while the 
equivalent piece of clothing with an arc 
rating of 12 cal/cm2 costs $290.50 [14], 
for an incremental cost of $98.75 per 
item.486 With eight sets of flame- 
resistant clothing 487 per affected 
worker, this results in incremental 
annualized costs of approximately $8.0 
million. Adding these costs to the $15.6 
million in annualized costs for flame- 

resistant clothing under the provisions 
of the final rule results in total 
annualized costs for flame-resistant 
clothing of approximately $23.7 million. 

OSHA calculated the costs for arc- 
rated faceshields and head protection as 
described under the heading ‘‘Costs of 
Compliance,’’ later in this section of the 
preamble, using estimated costs of 
$86.50 per arc-rated faceshield [11] and 
$29.75 per arc-rated balaclava [12]. 
OSHA assumes that 80 percent of 
affected workers at small establishments 
and 90 percent of power workers at 
large establishments would need to 
wear this equipment under the NFPA 
approach, for total annualized costs of 
$8.3 million, or an additional 
annualized cost of approximately $7.1 
million. 

Under this more stringent alternative, 
the estimated total annualized cost of 
arc-hazard assessment and arc-flash 
protective equipment would be 
approximately $32.4 million, and the 
estimated total annualized cost of the 
rule would be approximately $62.5 
million. Under the final rule, OSHA 
estimated the total annualized costs of 
arc-hazard assessment and arc-flash 
protective equipment to be 
approximately $19.4 million and 
estimated the total annualized cost of 
the rule to be approximately $49.5 
million. As outlined in Table 18, the 
NFPA alternative would result in 
approximately $12.9 million in 
additional costs relative to the final rule. 

TABLE 18—ALTERNATIVE REGULATORY APPROACHES 

Provision 

Annualized 
costs for provi-
sions in final 

rule 

Less stringent 
alternative 

More stringent 
alternative 

Calculating Incident Energy and Arc-Hazard Assessment (Arc-Hazard Assessment) ............... $2,186,883 $0 $0 
Flame-Resistant Apparel ............................................................................................................. 15,620,365 15,620,365 23,664,751 
Switching Coats or Flash Suits ................................................................................................... 366,245 0 366,245 
Faceshields .................................................................................................................................. 946,964 0 6,212,770 
Head Protection ........................................................................................................................... 325,690 0 2,136,762 

Total Arc-Hazard Assessment and Arc-Flash Protective Equipment Costs ............................... 19,446,147 15,620,365 32,380,528 
Total Cost of Rule ........................................................................................................................ 49,516,264 45,690,483 62,450,646 

Incremental Annualized Cost of Alternative ................................................................................ ........................ ¥3,825,782 12,934,381 
Incremental Lives Saved Annually of Alternative ........................................................................ ........................ ¥0.52 0 
Incremental Injuries Prevented Annually of Alternative .............................................................. ........................ ¥3 0 
Incremental Monetized Benefits .................................................................................................. ........................ ¥4,710,000 0 

Incremental Net Benefits ($) ........................................................................................................ ........................ ¥884,218 ¥12,934,381 

Note: Totals may not equal the sum of the components due to rounding. 
Source: Office of Regulatory Analysis, OSHA. 
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To assess the benefits associated with 
the alternative versions of the arc-flash 
protective equipment requirements, 
OSHA considered the fatalities 
prevented under the various 
approaches. A review of the same set of 
IMIS reports used in the benefits 
analysis described later (see the 
discussion under the heading ‘‘Benefits, 
Net Benefits, and Cost Effectiveness’’) 
indicates that the more stringent 
requirement would prevent an 
estimated 1.92 fatalities, while the less 
stringent option would prevent an 
estimated 1.40 fatalities per year. These 
options compare to an estimated 1.92 
preventable fatalities under the 
provision in the final rule. Consistent 
with the benefits methodology 
described elsewhere in this section, the 
Agency estimates the final rule will 
prevent approximately an additional 
0.52 fatalities and 3 injuries annually 
beyond the less stringent alternative, but 
would be as effective as the more 
stringent alternative, as the arc-hazard 
assessment allows employers to better 
target their need for protective clothing 
and equipment. Monetizing these 
prevented fatalities using the 
methodology described in the benefits 
analysis, and values of $8.7 million per 
prevented fatality and $62,000 per 
prevented injury, results in an estimated 
incremental monetized benefit of about 
$0.9 million per year for the final rule 
over the less stringent option and about 
$12.9 million a year over the more 
stringent option. 

Profile of Affected Industries 
The final rule affects establishments 

in a variety of different industries 
involving electric power generation, 
transmission, and distribution. The rule 
primarily affects firms that construct, 
operate, maintain, or repair electric 
power generation, transmission, or 
distribution systems. These firms 
include electric utilities, as well as 
contractors hired by utilities and 
primarily classified in the construction 
industry. In addition, affected firms 
appear in a variety of manufacturing 
and other industries that own or operate 
their own electric power generation, 
transmission, or distribution systems as 
a secondary part of their business 
operations. The rule also affects 
establishments performing line- 
clearance tree-trimming operations. 

Some other industries will 
occasionally enter electric power 
facilities (for example, insurance 
inspectors (Ex. 0198)). OSHA expects 
that this rule will have no significant 
economic impact on industries such as 
the insurance industry that occasionally 
have employees enter electric power 

facilities for purposes other than 
construction or maintenance. Further, to 
the extent such visitors to electric power 
facilities are within the scope of the 
rule, the more costly provisions of the 
rule are unlikely to have a substantial 
effect on those visitors. (For a 
discussion of the application of the final 
rule to insurance inspections and the 
implications for costs for the insurance 
industry, see the summary and 
explanation for final § 1926.950(a)(1), in 
Section V, Summary and Explanation of 
the Final Rule, earlier in this preamble.) 
Finally, while final §§ 1910.137 and 
1926.97 apply to all general industry 
work and all construction work, 
respectively, OSHA anticipates that 
these final rules will primarily impact 
industries involved in electric power 
generation, transmission, and 
distribution, and industries in the 
nonutility sector involved with the 
cogeneration of electric power. OSHA, 
therefore, concludes that these final 
rules will have a de minimis effect on 
other industries. 

OSHA based the PRIA in part on a 
report prepared by CONSAD [5], which 
used 1997 NAICS and SIC code 
classifications of industries. OSHA 
updated the information in the FEA 
with the assistance of ERG, using the 
data sources described in the following 
paragraphs. CONSAD based the 
estimates it developed for small, large, 
and total establishments on the 1997 
U.S. Economic Census, which used 
some NAICS classifications that are now 
obsolete. To be analytically consistent, 
however, OSHA is maintaining the 
older NAICS categories. 

To update industry profile 
information for the construction 
industry (NAICS 23), OSHA used the 
U.S. Census’ County Business Patterns 
data [47] on the growth of the 
construction contracting industry 
between 1997 and 2007. These data 
suggest that the number of 
establishments and firms grew 20.6 
percent, and employment grew 32.7 
percent, from 1997 to 2007. OSHA, thus, 
multiplied CONSAD’s estimate of the 
number of establishments and affected 
establishments by 1.206, and CONSAD’s 
estimate of total employment and 
affected power workers by 1.327, to 
obtain updated industry profile 
information. In the case of firms, 
CONSAD listed total affected firms for 
each NAICS, but did not delineate 
between small and large firms. To 
update the number of affected firms in 
the construction industry, OSHA 
multiplied CONSAD’s estimate of total 
affected firms by 1.206, and assumed 
that, because very small firms (that is, 
those with fewer than 20 employees) are 

unlikely to have more than one 
establishment, the number of small 
firms is equal to the number of small 
establishments and that the remainder 
of affected firms are large. OSHA 
assumed that very small establishments 
and firms grew in proportion to the rest 
of the construction industry. 

In the case of the privately owned 
utilities in the 1997 NAICS Electric 
Power Generation (NAICS 221110) and 
Electric Power Transmission, Control, 
and Distribution (NAICS 221120) 
categories, OSHA updated industry 
profile information using the U.S. 
Census Bureau’s 1997 NAICS and 1987 
SIC Correspondence Tables [44], 1997 
NAICS to 2002 NAICS Correspondence 
Tables [45], and 2002 NAICS to 2007 
NAICS Correspondence Tables [46] to 
match CONSAD’s NAICS and SIC 
categories to the 2007 NAICS categories. 
The 1997 category Electric Power 
Generation (NAICS 221110) is the sum 
of the 2007 NAICS categories: 
Hydroelectric Power Generation; Fossil 
Fuel Electric Power Generation; Nuclear 
Electric Power Generation; and Other 
Electric Power Generation. Similarly, 
the 1997 NAICS category Electric Power 
Transmission, Control, and Distribution 
(NAICS 221120) is the sum of the 2007 
NAICS categories: Electric Bulk Power 
Transmission and Control; and Electric 
Power Distribution. 

To calculate the number of 
establishments among Industrial Power 
Generators, OSHA used data from the 
Energy Information Administration 
(EIA)’s Form EIA–860 Database Annual 
Electric Generator Report [49], removed 
plants primarily engaged in the utility, 
mining, or agriculture industries, and 
counted the remaining plants as 
establishments among industrial power 
generators. 

To estimate the number of major 
publicly owned utilities for the analysis 
prepared for the proposed rule, 
CONSAD used EIA’s Form-412 Annual 
Electricity Financial Report, which 
contained data on ‘‘each municipality, 
political subdivision, State, and Federal 
entity engaged in the generation, 
transmission, or distribution of 
electricity, which had at least 150,000 
megawatt hours of sales to ultimate 
consumers and/or at least 150,000 
megawatt hours of sales for resale for 
each of the 2 previous years’’ [48]. EIA 
terminated this survey, and there are no 
data more recent than 2003. 

To update CONSAD’s estimate of 
publicly owned utility establishments 
and firms, OSHA used data from EIA’s 
Form-861 Annual Electric Power 
Industry Report [50] for utilities with 
municipal, state, or political subdivision 
ownership located in State-plan States 
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488 The category ‘‘Major Publicly Owned 
Utilities’’ does not have its own NAICS code. In this 
analysis, OSHA used the NAICS code 2211, which 
encompasses both privately and publicly owned 
utilities, to refer to ‘‘Major Publicly Owned 
Utilities’’ only, as OSHA found it necessary to 
account for the costs to Major Publicly Owned 
Utilities separately from the costs to private 
utilities. Similarly, OSHA used NAICS 221110 and 
NAICS 221120 to refer to privately owned utilities 
only, even though those NAICS codes include 
privately and publicly owned utilities. 

489 The rule will affect Major Publicly Owned 
Utilities that operate in OSHA State-plan States. 
(State-plan States cover about half of total U.S. 

employment. They operate their own OSHA- 
approved occupational safety and health programs 
and must, under formal agreements with OSHA, 
impose OSHA-equivalent State regulatory 
requirements on public employers operating major 
publicly owned utilities within their jurisdictions.) 

490 BLS Occupational Employment Statistics data 
[34] indicated that 5 percent of establishments in 
NAICS 561730 employ Tree Trimmers, and BLS 
Quarterly Census of Employment and Wages [35] 
data indicated that there were 96,605 
establishments in NAICS 561730, suggesting that 
4,803 establishments in NAICS 561730 employ tree 
trimmers. The portion of establishments with fewer 
than 20 employees was estimated based on the 

distribution of establishment sizes in NAICS 
561730 as a whole, as reported in the 2007 U.S. 
Census’s Statistics of U.S. Businesses [43]. 

491 The National Arborist Association 
subsequently changed its name to the National Tree 
Care Industry Association. 

492 In this paragraph, as elsewhere in this section 
of the preamble, OSHA is presenting ratios in a 
concise, but rounded, format. For instance, the 46 
percent cited is more precise in CONSAD’s 
analysis, in this case 45.5556138 percent. This latter 
ratio is the precise ratio of numbers in the CONSAD 
analysis. OSHA used the more precise numbers in 
the calculations presented in this FEA. 

with sales of at least 150,000 megawatt- 
hours. These data indicate that there are 
now 277 firms that are major publicly 
owned utilities. Establishment data are 
not available for these utilities. In the 
analysis prepared for the proposed rule, 
OSHA estimated that there were 923 
establishments and 276 firms, and 
OSHA used the same ratio of 
establishments to firms to estimate that 
there are now 927 establishments among 
firms that are Major Publicly Owned 
Utilities. 

Similarly, there are no Census or EIA 
data on employees in Major Publicly 
Owned Utilities.488 Applying the ratio 
of power workers to utilities in 
CONSAD’s report [5], OSHA estimated 
employment in Major Publicly Owned 
Utilities (NAICS 2211) by taking the EIA 
Form-861 [50] establishment data and 
extrapolating from those data an 
estimate of 8,582 employees at Major 
Publicly Owned Utilities affected by the 
final rule.489 

OSHA used several data sources to 
estimate the number of line-clearance 
tree trimmers (SOC 37–3013) affected by 
the rule within Ornamental Shrub and 
Tree Services (SIC 0783) (now included 
in NAICS 561730, Landscaping 
Services). To estimate the number of 
establishments performing line- 
clearance tree-trimming operations in 
NAICS 561730, Landscaping Services, 
OSHA used 2007 BLS Occupational 
Employment Statistics data [34] 
combined with establishment data from 

the 2007 BLS Quarterly Census of 
Employment and Wages [35]. These data 
suggest that there are 4,803 
establishments in NAICS 561730 
Landscaping Services that employ tree 
trimmers and pruners (SOC 37–3013). 
Based on statistics on the distribution of 
establishments by employment size for 
NAICS 561730 reported in the 2007 U.S. 
Census’ Statistics of U.S. Businesses, 
OSHA estimated that 4,479 of these 
establishments have fewer than 20 
employees or fewer and that 324 of 
these establishments have 20 employees 
or more [43].490 In the analysis prepared 
for the proposed rule, CONSAD used 
data from the National Arborist 
Association 491 to estimate the number 
of establishments in SIC 0783 involved 
in line-clearance tree-trimming 
operations, with approximately 90 
percent of large establishments (291 
establishments) and 2 percent of small 
establishments (90 establishments) 
performing line-clearance tree-trimming 
operations. OSHA applies these same 
percentages of affected large and small 
establishments to the BLS data, which 
suggests that there are 381 affected 
establishments. 

U.S. Census data [43] suggest that 
total employment in Landscaping 
Services (NAICS 561730) is 572,520, 
with 260,815 of these employees (46 
percent) 492 working at establishments 
that employ fewer than 20 employees 
and 311,705 (54 percent) working at 
establishments that employ 20 

employees or more. To estimate the 
proportion of employees in NAICS 
561730 potentially affected by the 
proposed rule, OSHA used BLS data 
[38] suggesting that there are a total of 
32,600 tree trimmers and pruners (SOC 
37–3013) working in Landscaping 
Services (NAICS 561730). OSHA 
extrapolated the percentage of 
employees working at small and large 
establishments in all establishments in 
NAICS 561730 to establishments that 
employ tree trimmers and pruners, 
suggesting that there are 14,851 (46 
percent of 32,600) employees at small 
establishments and 17,749 (54 percent 
of 32,600) at large establishments 
potentially affected by the final rule. 
OSHA then used CONSAD’s 
determination of the proportion of these 
workers who are doing line-clearance 
tree-trimming work, suggesting that 5 
percent of workers at small 
establishments (768 workers) and 81 
percent of workers at large 
establishments (14,318 workers) 
perform line-clearance tree-trimming 
operations, for a total of 15,086 
employees doing line-clearance tree- 
trimming work covered by the final rule. 

Table 19 presents data on the 
numbers of affected establishments and 
employees for each affected industry. 
Across all industries, an estimated 
24,407 establishments and 211,452 
employees will be affected by the final 
rule. 

TABLE 19—PROFILE OF AFFECTED ESTABLISHMENTS AND EMPLOYEES 

Industry code Industry name Affected 
firms 

Affected es-
tablishments 

Affected 
employees 

NAICS 234910 .............. Water, Sewer, and Pipeline Construction ................................................ 106 1,021 1,262 
NAICS 234920 .............. Power and Communication Transmission Line Construction .................. 2,870 3,412 34,740 
NAICS 234930 .............. Industrial Nonbuilding Structure Construction ......................................... 158 321 1,846 
NAICS 234990 .............. All Other Heavy Construction .................................................................. 28 791 7,395 
NAICS 235310 .............. Electrical Contractors ............................................................................... 51 1,945 21,686 
NAICS 235910 .............. Structural Steel Erection Contractors ...................................................... 120 786 398 
NAICS 235950 .............. Building Equipment and Other Machine Installation Contractors ............ 202 1,148 373 
NAICS 235990 .............. All Other Special Trade Contractors ........................................................ 313 3,150 974 
NAICS 221110 .............. Electric Power Generation ....................................................................... 626 2,171 37,560 
NAICS 221120 .............. Electric Power Transmission, Control, and Distribution .......................... 1,232 7,440 64,179 
NAICS 2211 .................. Major Publicly Owned Utilities ................................................................. 277 927 8,582 
Various .......................... Industrial Power Generators .................................................................... 197 913 17,372 
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493 The number of fatalities addressed by this 
rulemaking also may be somewhat higher, but 
OSHA does not currently have a basis for estimating 
possible fatalities not included in the relevant data 
sources. 

TABLE 19—PROFILE OF AFFECTED ESTABLISHMENTS AND EMPLOYEES—Continued 

Industry code Industry name Affected 
firms 

Affected es-
tablishments 

Affected 
employees 

SIC 0783 ....................... Ornamental Shrub and Tree Services ..................................................... 309 381 15,086 

Total ....................... .................................................................................................................. 6,488 24,407 211,452 

Note: Totals may not equal the sum of the components due to rounding. 
Sources: CONSAD [5], EIA [49, 50], U.S. Census [43]. 

As shown in Table 19, the 
construction industries with the largest 
numbers of affected employees are the 
Power and Communication 
Transmission Line Construction and 
Electrical Contractors industries, which 
together account for 56,426 employees 
of the affected workforce. Other affected 
construction industries include All 
Other Heavy Construction, Building 
Equipment and Other Machine 
Installation Contractors, Industrial 
Nonbuilding Structure Construction, 
Structural Steel Erection Contractors, 
Water, Sewer, and Pipeline 
Construction, and All Other Special 
Trade Contractors. 

Table 19 also shows that 
establishments classified as utilities 
(namely establishments in the Electric 
Power Generation industry (NAICS 
221110) and the Electric Power 
Transmission, Control, and Distribution 
industry (NAICS 221120)) account for 
9,611 of the potentially affected 
establishments and for 101,739 of the 
potentially affected employees. One 
commenter questioned whether OSHA 
distinguished between electric power 
generation and electric power 
transmission and distribution (Ex. 
0227). OSHA included establishments 
classified in the Electric Power 
Generation industry (NAICS 221110) 
and in the Electric Power Transmission, 
Control, and Distribution industry 
(NAICS 221120), and the Agency 
distinguished between them in the 
industrial profile and in the costs and 
economic analysis. 

Table 19 also shows OSHA’s 
estimates of two special categories of 
electric generators not covered in the 
data sources used for Census on electric 
utilities: Major Publicly Owned Utilities 
and Industrial Power Generators. Table 
19 shows that that there are 927 
establishments with 8,582 employees 
for Major Publicly Owned Utilities. 
Firms in the Industrial Power Generator 
category include manufacturing and 
other industries that own or operate 
their own electric power generation, 
transmission, or distribution systems as 
a secondary part of their business 
operations. These firms account for 913 
establishments and 17,372 employees. 

Based on their primary business 
activity, OSHA classified these 
establishments in the following industry 
sectors: Oil and Gas Extraction; Mining; 
Water, Sewer, and Other Systems; Food 
Manufacturing; Wood Product 
Manufacturing; Paper Manufacturing; 
Petroleum and Coal Products 
Manufacturing; Chemical 
Manufacturing; Primary Metal 
Manufacturing; Wholesale Trade, 
Durable Goods; Educational Services; 
and Hospitals. 

Finally, Table 19 presents figures for 
the numbers of affected establishments 
and employees in the Ornamental Shrub 
and Tree Services industry. As noted 
previously, OSHA estimates that the 
final rule potentially affects 381 
establishments and 15,086 employees in 
this industry. (Note that Table 19 does 
not present Census data for all 
employees and establishments in the 
Ornamental Shrub and Tree Services 
industry, but rather only employees and 
establishments estimated to perform 
line-clearance tree-trimming operations. 
For more detail, see the explanation of 
OSHA’s estimates of employees and 
establishments in that industry earlier 
in this section of the preamble.) 

E. Benefits, Net Benefits, and Cost 
Effectiveness 

OSHA expects the final rule 
addressing electric power generation, 
transmission, and distribution work to 
result in an increased degree of safety 
for affected employees and to reduce the 
numbers of accidents, fatalities, and 
injuries associated with the relevant 
tasks. The accidents, fatalities, and 
injuries that the final rule will prevent 
include falls, some burns, and many 
electric-shock incidents. OSHA also 
expects the final rule to reduce the 
severity of certain injuries that the final 
rule will not prevent, but that could still 
occur during the performance of some of 
the affected work procedures. These 
injuries include, among others, injuries 
that could occur as a result of an 
arrested fall and some burns (for 
example, burns that result from 
employee exposure to incident energy 
from an electric arc greater than the 
employer’s estimate). 

To develop estimates of the benefits 
associated with the proposed rule, 
CONSAD researched and reviewed 
potential sources of useful data. 
CONSAD, in consultation with the 
Agency, determined that the most 
reliable data sources for this purpose 
were reports from OSHA fatality- 
catastrophe accident inspections 
contained in OSHA’s IMIS, and the 
Census of Fatal Occupational Injuries 
(CFOI) developed by the Bureau of 
Labor Statistics. 

From the IMIS and CFOI data, 
CONSAD identified and analyzed 
injuries and fatalities for the proposed 
rule. CONSAD based this analysis on 
over 9 years of data contained in these 
databases. CONSAD identified relevant 
cases in the databases by determining 
the criteria provided in the databases 
that would apply to such cases, such as 
the type of the injury, the occupation of 
the employee, the source of the injury, 
and the industry classification of the 
employer. CONSAD then reviewed 
individual accident abstracts to make a 
final determination whether to include 
the accident as one addressed by the 
proposed rule. The final report 
CONSAD submitted to OSHA includes 
a complete description of the 
methodological approach CONSAD 
used for analyzing the data [5]. 

CONSAD’s analysis found that, on 
average, the IMIS and CFOI databases 
recorded 74 fatalities and 25 injuries 
annually involving circumstances 
directly addressed by the existing or 
proposed standards [5]. These figures 
likely represent underestimates of the 
injuries addressed by this rulemaking 
since the figures are cases documented 
by IMIS and CFOI only. As explained 
later under this heading of the FEA, 
OSHA adjusted the approach used in 
CONSAD’s analysis to reflect a more 
accurate estimate of the number of total 
injuries affected by this rulemaking.493 

The number of injuries addressed by 
this rulemaking is almost certainly 
much greater than the number included 
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494 OSHA relied on the IMIS data for California, 
and not the IMIS data for any other State, because, 
for the period covered by the IMIS data on which 
OSHA based its benefits determination, those data 
included reasonably complete hospitalization 
information only from California. 

495 The Agency also emphasizes that, except for 
firms coming into compliance with provisions of 
the final standard in advance of its promulgation, 

the passage of time should not affect significantly 
the relevant pattern of fatalities and injuries 
underlying the data. To the extent that higher rates 
of prepromulgation compliance than estimated in 
the FEA occurred, the expected benefits of the 
standard may be lower, but so would the costs of 
compliance and economic impact. 

496 To further support its argument that reliance 
on the IMIS data was improper, EEI questioned 
whether CONSAD ‘‘appreciate[d] and consider[ed] 
the distinction between the power generation, and 
power transmission and distribution, industries’’ 
(Ex. 0227). Thus, EEI criticized CONSAD’s ‘‘review 
[of] the IMIS accident database for the time period 
January 1994 through April 2000, to ascertain the 
extent to which these power generation, 
transmission, and distribution accidents would 
have been preventable under the existing power 
generation, transmission, and distribution 
standards, and if the proposed revisions to these 
standards were implemented’’ (id., internal citation 
omitted). EEI’s assertion is baseless. In the final 
rule, OSHA properly relied on the IMIS data, which 
reveals that the injuries and fatalities suffered by 
workers performing power generation, 
transmission, and distribution work result from 
electric shocks, burns from electric arcs, and falls, 
as well as other types of harmful accidents, 
including accidents involving employees struck by, 
struck against, and caught between objects. OSHA 
also properly relied on the IMIS data to form its 
conclusion regarding the net benefits of complying 
with the final rule. 

in CONSAD’s analysis. Generally, the 
IMIS database includes injuries only 
when the incident in question involves 
at least one fatality or three or more 
hospitalizations. However, some 
individual States having OSHA- 
approved safety and health plans (for 
example, California) have more 
stringent reporting requirements than 
Federal OSHA, thereby assuring that the 
IMIS database included at least some 
single-injury cases (76 FR 36419). For 
this reason, CONSAD performed an 
analysis of the IMIS fatality and injury 
data from California, which requires 
employers to report all injuries 
involving hospitalization [6]. This 
analysis, which includes only injuries 
that involve hospitalization, found that 
the ratio of injuries to fatalities was over 
six to one.494 

Applying this ratio to the number of 
known fatalities addressed by this 
rulemaking, OSHA estimated that 444 
relevant serious injuries occur annually. 
Note that even this figure is probably 
low given that the applied ratio, which 
OSHA based on California data, did not 
account for injuries that did not involve 
hospitalization of a worker. Thus, 
OSHA estimates that 74 fatalities and 
444 serious injuries occur annually 
among employees involved in electric 
power generation, transmission, and 
distribution work addressed by the 
provisions of this rulemaking. 

To determine whether there were any 
significant declines in fatalities since 
the time period of the CONSAD 
analysis, OSHA examined available BLS 
CFOI data for the years 1992 to 2011 
involving the electric power, 
transmission, and distribution industry, 
which includes all private-sector 
electric utilities. OSHA found that the 
number of fatalities per year on average 
was 10 percent lower than for the time 
period covered by the original CONSAD 
analysis. Most of the difference between 
the two time periods was due to a single 
anomalous year (2009) that had 55 
percent fewer fatalities than any other 
year on record [8]. Based on these data, 
OSHA believes its earlier estimate of the 
numbers of fatalities and injuries 
associated with work addressed by this 
rulemaking continues to be accurate for 
purposes of estimating the magnitude of 
benefits expected as a result of the final 
rule.495 

To determine how many of the 74 
fatalities and 444 serious injuries the 
final rule would prevent, OSHA relied 
on CONSAD’s probability estimates, 
based on expert judgment, that the 
existing rule or the proposed rule would 
prevent a given accident and the new 
rule would prevent that same accident. 
CONSAD estimated the probability of 
prevention on a case-by-case basis, and, 
therefore, did not find that the final rule 
would prevent all 74 fatalities and 444 
serious injuries. To the contrary, 
CONSAD’s estimate of the probability of 
prevention for individual accidents 
ranged from 5 percent to 95 percent [5]. 
Based on its review of CONSAD’s 
analysis, OSHA estimates that full 
compliance with the existing standards 
would prevent 52.9 percent of the 
relevant injuries and fatalities. In 
comparison, full compliance with the 
final rule is estimated to prevent 79 
percent of the relevant injuries and 
fatalities. Thus, the increase in safety 
provided by the final rule would 
prevent an additional 19.75 fatalities 
and 118.5 serious injuries annually. 
Applying an average monetary value of 
$62,000 per prevented injury and a 
value of $8.7 million per prevented 
fatality (as explained later under the 
‘‘Benefits’’ heading of the FEA), OSHA 
estimates a monetized benefit of $179.2 
million per year. 

A number of commenters addressed 
these estimates. For example, EEI 
submitted a posthearing brief suggesting 
that the IMIS descriptions on which 
OSHA relied were not sufficiently 
reliable or detailed (Ex. 0501). EEI 
suggested as an alternative using the 
citations and investigative files 
generated by compliance officers in 
OSHA’s field offices. 

As EEI notes, reports generated by 
compliance officers serve as the basis of 
the IMIS data. Other advantages of the 
IMIS data are that OSHA reviews the 
data to ensure employee privacy, and 
the data are readily available to the 
public. As stated earlier, OSHA also 
accounted for uncertainties in the IMIS 
data by estimating the probability of 
prevention for each accident and did 
not assume that the existing or final rule 
was certain to prevent any accident. 
While the IMIS reports may be 
incomplete in that OSHA compliance 
officers investigate only accidents 
resulting in fatalities or multiple 
hospitalizations, OSHA believes IMIS 

reports are one of the best available 
sources for assessing the types and 
causes of serious accidents. OSHA used 
IMIS data for benefit assessments in a 
number of previous economic analyses, 
including the original benefits analysis 
for the existing general industry 
standard for Electric Power Generation, 
Transmission, and Distribution 
(§ 1910.269), which OSHA promulgated 
in 1994.496 

EEI also suggested that OSHA should 
separately determine benefits for each 
individual hazard affected by this 
rulemaking (Ex. 0227). 

In response, OSHA added for this 
FEA some analysis of the benefits 
associated with reducing burn injuries 
under the final rule (see the discussion 
under this heading of the FEA). 
However, OSHA did not rely on a 
further hazard-by-hazard analysis in 
computing benefits for its main analysis. 
Fundamentally, most of the fatalities 
and injuries prevented by the final rule 
relate to the single hazard of electric 
shock, and the final rule uses a variety 
of provisions, some redundant, to 
prevent those fatalities and injuries. 
Redundancy is a fundamental principle 
of safety systems—safety professionals 
do not rely on a single mechanism to 
prevent fatalities, but instead use more 
than one method to assure that the 
failure of a single mechanism does not 
lead to harm. As a result, OSHA cannot 
separately estimate the number of 
injuries or fatalities prevented by each 
of the specific provisions that, taken 
together, address the same basic hazard. 
A hypothetical example may clarify this 
point. Suppose we know with certainty 
that the addition of a training provision 
alone will reduce fatalities by 20 
percent. Suppose that we also know that 
the addition of a host-contractor 
provision alone will reduce fatalities by 
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20 percent. It is perfectly possible that 
the addition of both provisions will 
reduce fatalities by 30 percent (rather 
than 40 percent) because host-contractor 
communications, in part, reduce the 
need for training and, likewise, training 
somewhat reduces the need for host- 
contractor communications. However, 
in this situation, there is no correct 
answer as to the extent to which each 
provision independently reduces 
fatalities because the two provisions are 
partially redundant and overlapping. In 
any event, this kind of hypothetical 
knowledge about the separate effects of 
each provision in a rule is rarely, if ever, 
available. In light of these limitations, 
OSHA typically estimates the joint 
effects of all of the provisions (that is, 
the benefits of the final rule in its 
entirety). See Section II.D, Significant 
Risk and Reduction in Risk, earlier in 
this preamble, for additional discussion. 

Despite these impediments to a 
provision-by-provision benefits 
analysis, in an effort to ensure the 
transparency of its analysis, OSHA 
reviewed and reanalyzed each IMIS 
accident from 1995 and later from the 
CONSAD report [5] and, based on those 
results, provided a supplemental 
‘‘Break-Even Sensitivity Analysis, 
Including Provision-by-Provision 
Analysis of Benefits,’’ in an appendix 
under this heading of the FEA. OSHA 
undertook this additional analysis for 
two reasons: (1) It adds a provision-by- 
provision analysis to the calculation of 
the rule’s aggregate probability of 
accident prevention, enabling OSHA to 
tie analysis of the accidents more 
closely to individual provisions or 
groups of provisions; and (2) it enables 
OSHA to calculate the percentages of 
accidents that need to be prevented to 
assure that a given provision, or 
combination of provisions, will pay for 
itself, or themselves, and to then discuss 
the likelihood of achieving that level of 
prevention. 

OSHA presents the results of the 
supplemental analysis in detail in the 
appendix. In short, the break-even level 
of accident prevention needed for the 
benefits to exceed costs for various 
provisions ranged between 0.8 percent 
for minimum approach distances and 
18.5 percent for arc-flash protection. 
With an accounting for joint prevention 
by multiple provisions, the break-even 
analysis results ranged between 2.3 
percent for aerial lift fall protection and 
23.8 percent for arc-flash protection. 
OSHA concludes in the appendix that 
the benefits of this rule’s provisions will 
exceed these break-even levels. For 
instance, if there is full compliance with 
the combination of provisions intended 
to protect against arc-flash related 

accidents, then there should be no 
fatalities and very few or no serious 
injuries involving arc flash. 

However, OSHA did not rely on the 
supplemental analysis to meet any OSH 
Act legal test for the final rule or to 
determine costs and benefits of the final 
rule. As discussed in Section IV, Legal 
Authority, earlier in this preamble, 
OSHA must demonstrate that a safety or 
health standard substantially reduces a 
significant risk of material harm in the 
workplace (see Lockout/Tagout II, 37 
F.3d 665, 668–69 (D.C. Cir. 1994)), and 
the supplemental analysis cannot serve 
this purpose. As explained earlier in 
this preamble (Section II.D, Significant 
Risk and Reduction in Risk), OSHA 
concluded that the final rule will 
substantially reduce significant risk 
based on the 19.75 fatalities and 118.5 
serious injuries that this FEA 
demonstrates the final rule will prevent 
each year, a conclusion OSHA cannot 
draw from the supplemental analysis. 
Accordingly, the supplemental analysis 
focuses on the percentage of potential 
benefits individual provisions must 
achieve for the benefits of those 
provisions to break even with the costs 
of those provisions. 

EEI also asserted that an individual 
accident case CONSAD reviewed did 
not clearly establish the benefits of the 
final standard (Exs. 0227, 0501). EEI 
maintained that CONSAD’s judgment in 
the review of this case was unreliable 
(id.). 

Reviewing cases will inevitably 
involve professional judgment based on 
limited information, with the results 
described reasonably only in 
probabilistic terms. The Agency stands 
by that professional judgment with 
respect to this accident. Moreover, EEI’s 
narrow focus on an individual accident 
is misplaced. OSHA’s professional 
judgment, as a whole, provides a 
substantial body of evidence to support 
the standard. The Agency’s analysis 
recognizes that full compliance with the 
existing standard would prevent a 
number of fatalities and injuries. 
Nonetheless, the Agency believes that a 
close reading of the accident abstracts, 
as embodied in its final analysis, 
indicates that the final standard will 
prevent about half of the remaining 
cases. Therefore, the Agency believes its 
approach represents the use of the best 
available techniques applied to the best 
available data. (See Tr. 83–84.) 

OSHA also believes, based on its 
supplemental analysis of benefits (see 
the appendix under this heading of the 
FEA), that its main analysis represents 
a low estimate of benefits. In this regard, 
the supplemental analysis found that 
fatalities and serious injuries from 

climbing-fall-protection, minimum 
approach-distance, and arc-flash-related 
accidents are virtually impossible if 
there is full compliance with the final 
rule, and that, if there is full 
compliance, the final rule will prevent 
40.8 of the 74 annual fatalities, and 
245.1 of the 444 annual serious injuries, 
addressed by the final rule (see Table 7 
in supplemental analysis). As such, 
OSHA interprets the supplemental 
analysis as indicating that OSHA’s 
estimate is conservative, based on the 
CONSAD analysis, that this final rule 
will prevent 19.75 of the 74 annual 
fatalities, and 118.5 of the 444 annual 
serious injuries, addressed by the final 
rule. 

One commenter stated that, in the 
proposal, OSHA relied on data from 
1991 to 1998, and that this data was 
inadequate to show the benefits 
associated with the promulgation of 
§ 1910.269 in 1994 (Ex. 0180). 

The premise of the comment is 
incorrect. The underlying CONSAD 
analysis of data covers the period from 
1984 to 2001, and, therefore, provides 
nearly 7 years of post-1994 experience 
(not 3 years, as asserted by the 
commenter). 

One commenter, Frank Brockman of 
the Farmers Rural Electric Cooperative 
Corporation, asserted that, from 
experience, only a small number of 
fatalities arose from situations that did 
not represent violations of existing rules 
(Ex. 0173). 

In response to Mr. Brockman’s 
comments, OSHA first notes that its 
analysis draws from a nationwide pool 
of data that will likely exceed any 
individual’s personal experience. 
Second, although most of the existing 
cases are preventable by full compliance 
with existing standards, as explained 
more fully in the supplemental analysis, 
there remain a number of accidents 
unaffected by existing standards that the 
final rule will affect; and, even though 
full compliance with existing standards 
might prevent an accident, new 
requirements in the final rule, like the 
information-transfer and job-briefing 
provisions, will make it easier to assure 
full compliance with existing standards. 

Another commenter suggested that 
OSHA’s estimate in the PRIA was likely 
an overestimate of the benefits because 
the Agency assumes full compliance: 

The estimated prevention of 19 fatalities 
and 116 injuries is a likely overstatement of 
benefits of this rulemaking because it based 
on an estimate of full compliance with the 
new regulation. 70 Fed. Reg. 34894. Clearly 
from the description provided of the actual 
record of fatalities and injuries, failure of 
compliance with the current rule is the 
primary reason lives were endangered. A 
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497 The Agency used the willingness-to-pay 
approach in the PRIA for this rule as well. In 
estimating the value of preventing a fatality in the 
PRIA, OSHA relied on an estimate by EPA, which 

made an earlier attempt to summarize the 
willingness-to-pay literature (70 FR 34901). For the 
FEA, the Agency went directly to the underlying 
literature, a recent summary by Viscusi and Aldy 
[53], to update its valuation. The estimate in the 
PRIA equaled $6.8 million per fatality prevented in 
2003 dollars; this amount would, in turn, equal $7.9 
million in 2009 dollars. The difference between the 
underlying valuation used in the PRIA and the 
underlying valuation used in this FEA is not 
significant for the purposes of OSHA’s analysis of 
the final rule. In the PRIA, OSHA used Viscusi and 
Aldy [53] for valuing injuries, but not for valuing 
fatalities. For this FEA, OSHA used recent Viscusi 
and Aldy [53] for valuing both injuries and fatalities 
because Viscusi and Aldy is more recent than the 
EPA estimated used in the PRIA. 

more candid analysis would estimate the 
compliance rate as a part of the calculation, 
which is likely 50 percent to 95 percent if 
OSHA’s analysis of training compliance was 
used. [Ex. 0240] 

In response to this comment OSHA 
concludes, based on its analysis, that 
compliance with the final standard, as 
a whole, will reduce fatalities and 
injuries to a greater extent than 
compliance with the existing standard, 
as a whole. Moreover, when performing 
an analysis of the economic feasibility 
of a standard, it is necessary to assume 
full compliance with the standard. 
Otherwise, the Agency could always 
find a standard economically feasible by 
assuming that employers for whom it 
was not feasible would not comply with 
the standard. 

To estimate the monetary value of 
preventing a fatality, OSHA followed 
the Office of Management and Budget’s 
(OMB) recommendation (OMB Circular 
A–4, [30]) to rely on estimates 
developed using a methodology based 
on the willingness of affected 
individuals to pay to avoid a marginal 
increase in the risk of a fatality. 

To develop an estimate using the 
willingness-to-pay approach, OSHA 
relied on existing studies of the imputed 
value of fatalities avoided based on the 
theory of compensating wage 
differentials in the labor market. These 
studies rely on certain critical 
assumptions for their accuracy, 
particularly that workers understand the 
risks to which they are exposed, and 
that workers have legitimate choices 
between high-risk and low-risk jobs. 
These assumptions are rarely accurate 
in actual labor markets. A number of 
academic studies, summarized in 
Viscusi and Aldy [53], show a 
correlation between job risk and wages, 
suggesting that employees demand 
monetary compensation in return for a 
greater risk of injury or fatality. The 
estimated tradeoff between lower wages 
and marginal reductions in fatal 
occupational risk—that is, workers’ 
willingness to pay for marginal 
reductions in such risk—yields an 
imputed value of an avoided fatality: the 
willingness-to-pay amount for a 
reduction in risk divided by the 
reduction in risk. OSHA used this 
approach in many recent proposed and 
final rules. (See, for example, 69 FR 
59306 (Oct. 4, 2004) and 71 FR 10100 
(Feb. 28, 2006), the preambles for the 
proposed and final Hexavalent 
Chromium rules.) 497 

OSHA reviewed the available research 
literature on willingness to pay. Viscusi 
and Aldy conducted a metaanalysis of 
studies in the economics literature that 
used a willingness-to-pay methodology 
to estimate the imputed value of life- 
saving programs, and concluded that 
each fatality avoided should have a 
value of approximately $7 million in 
2000 dollars [53]. Using the U.S. Bureau 
of Economic Analysis’ Gross Domestic 
Product Deflator [31], this $7 million 
base number in 2000 dollars yields an 
estimate of $8.7 million in 2009 dollars 
for each fatality avoided. This Value of 
a Statistical Life estimate also is within 
the range of the substantial majority of 
such estimates in the literature ($1 
million to $10 million per statistical life, 
as discussed in OMB Circular A–4 [30]). 

Workers also place an implicit value 
on nonfatal occupational injuries or 
illnesses avoided. This value reflects a 
worker’s willingness to pay to avoid 
monetary costs (for medical expenses 
and lost wages) and quality-of-life 
losses. Viscusi and Aldy found that 
most studies had estimates in the range 
of $20,000 to $70,000 per injury, and 
several studies had even higher values 
[53]. The measure of nonfatal job risks 
used partly explains the range of values: 
some studies use an overall injury rate, 
and other studies use only injuries 
resulting in lost workdays. The injuries 
prevented by this final rule generally 
will be hospitalized injuries, which are 
likely to be more severe, on average, 
than other lost-workday injuries. In 
addition, this final rule will reduce the 
incidence of burn injuries, which tend 
to be severe injuries, involving more 
pain and suffering, more expensive 
treatments, and generally longer 
recovery periods than other lost- 
workday injuries. Thus, for this 
rulemaking, OSHA believes it is 
reasonable to select an estimated value 
of a statistical injury in the upper part 
of the reported range of estimates. 
OSHA, accordingly, uses a base number 
of $50,000 in 2000 dollars. Updating 
this estimate using the Gross Domestic 

Product deflator [31], OSHA estimates a 
value of $62,000 per prevented injury. 

Frank Brockman of the Farmers Rural 
Electric Cooperative Corporation 
commented that OSHA has ‘‘vastly 
overestimated’’ the valuation of 
fatalities, citing the National Safety 
Council’s (NSC) valuation of $1 million 
per fatality [26], which he claimed was 
a more ‘‘realistic’’ estimate of the ‘‘cost’’ 
of a fatality (Ex. 0173). The commenter 
did, however, suggest a substantially 
larger estimate of the cost of injury, 
$250,000, as perhaps being more typical 
of the electric power industry. 

The Agency notes that the concept of 
valuation of benefits in question is 
fundamentally different than a simple 
loss of wages and medical costs, or what 
is sometimes referred to as the ‘‘direct 
cost’’ approach. As stated on the NSC 
Web site after introducing their $1 
million (updated to $1.29 million for 
2009 dollars) figure: 

[This estimate] should not be used, 
however, in computing the dollar value of 
future benefits due to traffic safety measures 
because they do not include the value of a 
person’s natural desire to live longer or to 
protect the quality of one’s life. That is, the 
economic loss estimates do not include what 
people are willing to pay for improved safety. 
Work has been done to create the necessary 
theoretical groundwork and empirical 
valuation of injury costs under the 
‘‘willingness to pay’’ or comprehensive cost 
concept. [26] 

The NSC’s statement validates the 
Agency’s decision to use the 
willingness-to-pay approach in valuing 
benefits. 

Finally, OSHA notes that although the 
Agency lacks a complete body of data 
specific to the electric power industry 
that reflects the economic loss involved 
in the types of injuries these workers 
will frequently encounter, its estimate of 
the value of preventing an injury may 
well be understated. As Dr. Mary 
Capelli-Schellpfeffer testified at the 
hearings: 

Then this figure, Figure 4, takes us to an 
illustration of a real patient case, where the 
worker was in a 600 volt scenario, in a power 
generation facility, and this is the human 
consequence—not the staged consequence, 
but the human consequence—of being in an 
electric shock and electric arc event, where 
the injuries are severe. 

* * * * * 
So in Figure 4 the extent of the injury that 

can follow an arc exposure is readily 
appreciated. Eyes, ears, faces, skin, limbs, 
and organs are affected. Basic bodily 
function, including the ability to breathe, eat, 
urinate, and sleep are completely changed. 

For this patient initial medical treatment 
costs more than $650,000 including five 
surgeries; $250,000 for reconstructive 
surgeries as an outpatient; and subsequent 
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498 OSHA concludes that it conservatively 
underestimated benefits using its willingness-to-pay 
valuation of $62,000 per injury. First, a study of 
burn injuries (Ex. 0424) indicated that, between 
1991 and 1993, the average medical cost for burns 
was $39,533. Adjusting for inflation (to 2009 

dollars) using the Medical Services Consumer Price 
Index raises this cost to $76,694. Second, OSHA 
calculated an alternative willingness-to-pay 
valuation using a sensitivity analysis that assumed 
that 25 percent of burn injuries were sufficiently 
severe as to equal 58.3 percent of a statistical value 

of a life for a severe nonfatal medical event [22]. If 
OSHA used this alternative formulation, the total 
benefits of the rule would increase from $179 
million to $328 million. 

admissions and $250,000 for five years of 
rehabilitation, including over 100 physician 
visits and numerous therapy sessions. 

These costs represent only direct medical 
expenditures, without inclusion of indirect 
employer and family costs. [Tr. 185–186 498] 

OSHA estimates the net monetized 
benefits of the final rule at $129.7 
million annually ($179.2 million in 
benefits minus $49.5 million in costs). 
These net benefits exclude any 
unquantified benefits associated with 
revising existing standards to provide 
updated, clear, and consistent 
regulatory requirements. Given that 
monetized benefits are nearly four times 
larger than the estimated costs of the 

standard, the total estimated benefits of 
the standard could be approximately 
four times smaller than OSHA’s 
estimate, and the rule would still retain 
positive net monetized benefits. Thus, 
benefits would exceed costs even if the 
new rule prevented no more than 5.5 
fatalities and 29.6 serious injuries per 
year. This number is significantly less 
than the 19.75 fatalities and 118.5 
serious injuries that OSHA estimates the 
final rule will prevent. Further, as 
explained earlier, the supplemental 
analysis suggests that there are far more 
than 19.75 fatalities and 118.5 serious 
injuries that this final rule will prevent. 
Finally, for reasons discussed in the 

supplemental analysis, full compliance 
with the existing rule will not prevent 
certain accidents the final rule will 
prevent, and although compliance with 
the existing rule might prevent some 
accidents, full compliance with the final 
rule will make it more likely that 
employers will comply with the existing 
rule. As a result, OSHA is confident that 
benefits of the final rule exceed the 
costs. 

Table 20 and Table 21 provide an 
overview of the estimated benefits 
associated with this final rule. Table 22 
shows costs and benefits of the final 
rule, in 2009 dollars, for the first 10 
years after the rule becomes effective. 

TABLE 20—NET BENEFITS AND COST EFFECTIVENESS 

Annualized costs: 7 Percent 3 Percent 

Calculating Incident Energy and Arc-Hazard Assessment (Arc- 
Hazard Assessment).

$2.2 million .................................... $1.8 million. 

Provision of Arc-Flash Protective Equipment .................................. 17.3 million .................................... 15.7 million. 
Fall Protection .................................................................................. 0.6 million ...................................... 0.4 million. 
Host-Contractor Communications .................................................... 17.8 million .................................... 17.8 million. 
Expanded Job Briefings ................................................................... 6.7 million ...................................... 6.7 million. 
Additional Training ........................................................................... 3.0 million ...................................... 2.7 million. 
Other Costs for Employees not Already Covered by § 1910.269 ... 0.2 million ...................................... 0.2 million. 
MAD Costs ....................................................................................... 1.8 million ...................................... 1.8 million. 

Total Annual Costs ................................................................... 49.5 million .................................... 47.1 million. 

Annual Benefits: 
Number of Injuries Prevented .......................................................... 118.5 .............................................. 118.5. 
Number of Fatalities Prevented ....................................................... 19.75 .............................................. 19.75. 
Monetized Benefits (Assuming $62,000 per Injury and $8.7 Million 

per Fatality Prevented.
179.2 million .................................. 179.2 million. 

OSHA Standards that Are Updated and Consistent ....................... Unquantified ................................... Unquantified. 
Total Annual Benefits ................................................................ 118.5 injuries and 19.75 fatalities 

prevented.
118.5 injuries and 19.75 fatalities 

prevented. 

Net Benefits (Benefits minus Costs): ........................................ 129.7 million .................................. 132.0 million. 
Compliance with the final rule will 

result in the prevention of one 
fatality and 6 injuries per $2.5 
million in costs, or, alternatively, 
$3.62 of benefits per dollar of 
costs. 

Note: Totals may not equal the sum of the components due to rounding. 
Sources: Provided in text. 

TABLE 21—OVERVIEW OF ANNUAL BENEFITS 

Injuries Fatalities 

Total Addressed by the Final Rule ....................................................................................................................... 444 .................. 74. 
Preventable through Full Compliance with Existing Standards (52.9 percent) .................................................... 235 .................. 39. 
Additional Preventable with Full Compliance with Final Rule (26.1 percent) ....................................................... 118.5 ............... 19.75. 
Monetized Benefits (Assuming $62,000 per Injury and $8.7 million per Fatality Prevented) .............................. $7.3 million ..... $171.8 million. 

Total Monetized Benefits ............................................................................................................................... $179.2 million. 

Notes: (1) Totals may not equal the sum of the components due to rounding. 
(2) Additional benefits associated with this rulemaking involve providing OSHA standards that are updated, clear, and consistent. 
Source: CONSAD [5]. 
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499 As previously indicated, the Agency reviewed 
more recent BLS CFOI data to verify the continued 
relevance of the IMIS data on which OSHA relied 
in the proposed and final rules. 

500 OSHA made an error in calculating the 
number of prevented fatalities per year. The actual 
number of fatalities prevented each year is 1.38, or 
the number of prevented fatalities (11) divided by 
the number of years covered by the data (8). A 
similar error affects the estimated number of 
injuries prevented annually described later in this 
section of the FEA. Because the annual estimate of 
1.14 prevented fatalities, and the corresponding 
estimate of prevented burn injuries, are 
conservative, OSHA elected to base its benefits, in 
part, on those values rather than the actual values. 

501 Based on the increase in the estimated number 
of burn fatalities prevented, the Agency determined 
that, on an average annual basis, the final rule will 
prevent an additional 0.35 fatal cases beyond the 
fatal cases OSHA estimated in the proposal. The 

CONSAD analysis previously estimated 19.4 cases 
prevented annually [5]. Hence, the Agency’s 
estimate for the final rule is 19.75 fatalities 
prevented annually. By extension, the Agency 
estimates that the final rule will prevent 118.5 
injuries annually, or 2.5 more injuries annually 
than OSHA estimated in the proposal. OSHA notes, 
however, that its revised estimate for the final rule 
does not account for other types of fatalities and 
injuries (that is, electric shock or falls) prevented by 
the new requirements of the final rule not contained 
in the proposal (that is, new minimum approach- 
distance and fall protection requirements). For this 
reason (as well as for other reasons contained in 
this FEA), OSHA’s estimate is likely to be 
conservative. 

TABLE 22—COSTS AND BENEFITS OVER TIME 
[Millions of 2009$] 

Year 1 Year 2 Year 3 Year 4 Year 5 Year 6 Year 7 Year 8 Year 9 Year 10 

Total Costs* .................................. $107.9 $20.3 $22.6 $20.3 $75.5 $22.6 $22.6 $20.3 $75.5 $20.3 
Monetized Benefits† ..................... 179.2 179.2 179.2 179.2 179.2 179.2 179.2 179.2 179.2 179.2 

* Costs after the first year will vary as a result of the estimated cycle of protective equipment replacement: 2 years for faceshields and bala-
clavas, 4 years for flame resistant apparel, and 5 years for body harnesses and positioning straps. 

† Assuming $62,000 per injury and $8.7 million per fatality prevented. 

Additional benefits associated with 
this rule involve providing updated, 
clear, and consistent safety standards 
regarding electric power generation, 
transmission, and distribution work to 
relevant employers, employees, and 
interested members of the public. The 
existing OSHA standards for the 
construction of electric power 
transmission and distribution systems 
(Subpart V) are over 30 years old and 
inconsistent with the more recently 
promulgated standard addressing repair 
and maintenance work in § 1910.269. 
OSHA believes that the updated 
standards are easier to understand and 
to apply than the existing standards and 
will improve employee safety by 
facilitating compliance. 

As explained earlier, inconsistencies 
between Subpart V and § 1910.269 can 
create numerous difficulties for 
employers and employees. The benefits 
associated with providing updated, 
clear, and consistent safety standards 
are likely substantial, but OSHA did not 
monetize or quantify them. 

The Small Business Advocacy Review 
Panel (which OSHA convened for this 
rulemaking in accordance with the 
provisions of the Small Business 
Regulatory Enforcement Fairness Act of 
1996 (Pub. L. 104–121), as codified at 5 
U.S.C. 601 et seq.) (Ex. 0019 [29]) and 
others (see, for example, Ex. 0227) 
expressed concern about the balance of 
risk and costs in employing protective 
equipment to prevent arc-related burns. 

In response to this concern, the 
Agency performed an analysis of burn 
injuries in the electric power and 
distribution industry to specifically 
estimate the effect of the final rule on 
preventing burns from electric arcs or 
on reducing the severity of any arc- 
related injuries sustained by workers. 
To assess the effectiveness of the final 
rule in preventing fatalities associated 
with burns from exposure to electric 
arc-related accidents, OSHA reviewed 
IMIS accident reports already in the 
record for the period January 1991 
through December 1998 (Ex. 0004).499 

OSHA identified 99 accidents that 
involved burns from arcs from energized 
equipment faults or failures, resulting in 
21 fatalities and 94 hospitalized injuries 
[8]. Based on this data, OSHA estimates 
that an average of at least 8 burn 
accidents occur each year involving 
employees doing work covered by this 
final rule, leading to 12 nonfatal injuries 
and 2 fatalities per year (id.). Of the 
reports indicating the extent of the burn 
injury, 75 percent reported third-degree 
burns (id.). Proper protective equipment 
and clothing would reduce the number 
of fatalities and the severity of these 
injuries. 

Based on the description of the 
accidents contained in the IMIS reports, 
OSHA determined that the IMIS reports 
indicate that compliance with the final 
rule would prevent 11 of the 21 
fatalities either by averting the injury 
altogether (2 cases) or by reducing the 
severity of nonfatal injuries (9 cases). 
The IMIS accident reports, therefore, 
indicate that the final rule will prevent 
1.14 burn-related fatalities a year.500 

A comparison of the total number of 
IMIS fatal accidents covered by the final 
rule and the number of comparable 
fatalities reported in the BLS CFOI data 
suggests that IMIS undercounts fatality 
numbers related to electric power 
generation by about 41 percent [5, 8]. 
Increasing the number of preventable 
fatalities by this factor (1.00/(1.00–0.41) 
= 1.69) results in an estimate of 1.92 
burn fatalities per year averted under 
the final rule (1.14 IMIS burn fatalities 
× 1.69) [8]. This estimate is somewhat 
higher than the estimate of 1.57 burn 
fatalities estimated for the proposal.501 

OSHA determined that the final rule 
would prevent 36.2 percent of nonfatal 
burn injuries such as the nonfatal burn 
injuries identified in the IMIS data, 
compared to 17.0 percent prevented 
under the proposed rule. OSHA’s 
review of the IMIS data also found that 
75 percent of burn accidents resulted in 
third-degree burns to one or more of the 
victims [8]. The Agency believes that 
the societal costs, including substantial 
treatment costs and significantly 
reduced quality of life, for severe burns 
is closer to the value of a prevented 
fatality than to the value generally 
assigned to prevented injuries (Tr. 185– 
186). 

Requiring the use of body harnesses 
instead of body belts as fall arrest 
equipment for employees working from 
aerial lifts, in conjunction with other 
provisions of the final rule, such as the 
information-transfer, job-briefing, and 
training provisions, would likely reduce 
fatalities and injuries among affected 
workers. There are several problems 
with body belts. First, they are more 
likely than harnesses to result in serious 
injury during a fall because body belts 
place greater stress on the workers’ 
body. Second, body belts virtually 
eliminate the possibility of self rescue 
after the fall, and increase the 
probability of serious internal injuries as 
the worker hangs suspended after the 
arrested fall. Studies performed in 
Europe and by the U.S. Air Force 
indicate high risks associated with the 
body belt as used both in fall-arrest and 
suspension modes. Third, it is difficult 
for supervisors to determine visually if 
workers are using body belts as fall 
arrest equipment. By contrast, 
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502 These documents are legacy exhibits 2–36, 3– 
7, 3–9, 3–10, and 3–13 in OSHA Docket S–206 (Fall 
Protection). 

503 These documents are legacy exhibits 9–33, 11– 
3, 11–4, 11–5, and 11–6 in OSHA Docket S–700A 
(Powered Platforms). 

504 OSHA calculated the annual number of 
nonfatal falls as follows: X (total number of falls) 
multiplied by 1/5 (that is, a 20-percent 
noncompliance rate) = 15 fatal falls; solving for X 
(that is, 5 × 15), the total number of falls is 75, of 
which 60 (80 percent) are nonfatal and 15 (20 
percent) are fatal. 

505 The chief costs that we are not analyzing are 
training and other costs for employers not covered 
by existing § 1910.269. OSHA covered the 
justification for those costs in a previous 
rulemaking. 

supervisors can easily see from a 
distance whether a worker is wearing a 
harness. Finally, there is a greater risk 
that a worker could slip out of a body 
belt than a harness. As a result of these 
considerations, many employers already 
switched to requiring harnesses rather 
than body belts. Studies documenting 
the inappropriateness of, and the safety 
risks associated with the use of, body 
belts as part of a fall arrest system 
include Document IDs OSHA–S206– 
2006–0699–0039, OSHA–S206–2006– 
0699–0171, OSHA–S206–2006–0699– 
0173, OSHA–S206–2006–0699–0174, 
and OSHA–S206–2006–0699–0177 in 
Docket OSHA–S206–2006–0699 502 and 
Document IDs OSHA–S700A–2006– 
0723–0044, OSHA–S700A–2006–0723– 
0065, OSHA–S700A–2006–0723–0066, 
OSHA–S700A–2006–0723–0067, and 
OSHA–S700A–2006–0723–0068 in 
Docket OSHA–S700A–2006–0723.503 

An average of about 15 fatalities 
annually involve falls from aerial lifts; 
in these cases, the employees typically 
were not wearing a belt or a harness. 
Since most employees wear a belt or a 
harness (according to the CONSAD 
report, the current compliance rate is 
over 80 percent), there are likely to be 
at least 60 falls annually in which an 
employee uses a belt or harness to arrest 
a potentially fatal fall.504 Therefore, 
employees who rely only on a belt to 
arrest a potentially fatal fall are still at 
significant risk of serious injury or 
death. The use of a body belt as part of 
a fall arrest system is generally 
inappropriate as OSHA already 
established with an extensive record on 
the subject in the final rule for fall arrest 
equipment in construction. (For a 
complete discussion of this issue, see 
the Summary and Explanation section 
of the preamble to the final OSHA rule 
on fall arrest equipment in construction 
(59 FR 40672, Aug. 9, 1994).) 

Appendix to Section VI.E, Benefits, Net 
Benefits, and Cost Effectiveness— 
Break-Even Sensitivity Analysis, 
Including Provision-by-Provision 
Analysis 

1. Introduction 
This supplemental analysis provides 

additional insight into the effect of possible 

uncertainties on the benefits and costs of the 
final rule and contains a break-even 
sensitivity analysis of the possible benefits 
and costs of the final rule on a provision-by- 
provision basis. As noted earlier in this 
section of the preamble, the OSH Act does 
not require that OSHA standards meet an 
overall benefit-cost test or that individual 
provisions have incremental benefits that 
exceed costs. Thus, OSHA is providing this 
supplemental analysis purely for the purpose 
of aiding public understanding of the benefits 
and costs of the final rule, and this analysis 
is not necessary, or used, to meet the 
requirements of the OSH Act with respect to 
the final rule. 

Section V, Summary and Explanation of 
the Final Rule, earlier in this preamble, 
provides a justification for each provision of 
the final rule. However, OSHA provides this 
supplemental analysis to assess provisions 
with substantial costs, including two types of 
training; information transfer; job briefing; 
aerial-lift fall protection; climbing fall 
protection; minimum approach distance and 
working position; and arc-flash protection.505 
Accordingly, we will not be analyzing 
provisions in the final rule contained in 
existing § 1910.269. 

Because the final rule contains jointly 
interacting and overlapping provisions, there 
are two logistical issues with performing a 
provision-by-provision sensitivity analysis of 
whether benefits exceed costs in this case: (1) 
The available data do not permit OSHA to 
determine the numbers of accidents that 
every combination of provisions could 
prevent; and (2) a simple marginal analysis 
will not fully address the question of whether 
benefits exceed costs for the rule as a whole. 
It might, for example, take two or more 
provisions to prevent a class of accident: A 
requirement to do x if y would need, not only 
a requirement to do x if y, but also a 
requirement to train workers to do x, as well 
as a requirement to inform workers of when 
y is the case. In such circumstances, while 
each provision alone might pass a marginal 
benefit-cost test, all of the provisions together 
might not pass a benefit-cost test because the 
provisions would prevent the same 
accidents. The three provisions, each costing 
$5 million (for a total cost of $15 million), 
might prevent only $12 million worth of 
accidents because the three provisions would 
prevent the exact same accidents. Thus, even 
if a provision-by-provision sensitivity 
analysis were possible for this rule, that 
analysis would still not justify the overall 
combination of provisions. Moreover, for the 
purpose of determining whether benefits of a 
rule exceed the costs, one cannot simply test 
each provision individually, but must find 
ways to examine situations involving likely 
joint effects of the provisions of the rule. 

This two-part supplemental analysis 
addresses both of these problems and takes 
the form of a break-even sensitivity analysis 
that compares the potential benefits of a 
given individual provision against the costs 
of both that provision and, separately, all 

provisions that, when combined, achieve 
those particular benefits. Thus, a break-even 
sensitivity analysis in this case represents an 
estimate of the percentage of potentially 
preventable accidents that an individual 
provision, or a combination of provisions, 
must prevent for the benefits to equal the 
costs. Any percentage greater than this 
percentage would result in benefits 
exceeding costs. 

OSHA began this analysis by conducting a 
new analysis of the existing accident record, 
rather than trying to build off of the existing 
analysis. This supplemental analysis 
reviewed each accident and indicated each 
provision that could have had an effect in 
preventing the accident. Unlike the analysis 
performed by CONSAD for the proposal, the 
new approach simply determined that a 
provision might have prevented an accident, 
but did not attempt to assign an accident-by- 
accident probability of prevention. OSHA 
took this new approach for two reasons: (1) 
The new approach enabled OSHA to conduct 
a more reproducible analysis of the accidents 
than did the analysis CONSAD conducted for 
the proposal because there were no expert 
judgments on probability of prevention; and 
(2) the new approach enabled OSHA to 
calculate the percentage of accidents that a 
given provision or combination of provisions 
needs to prevent to assure that the provision 
or combination of provisions passes the 
aforementioned test for cost-effectiveness, 
and then discuss the reasonableness of that 
percentage. 

OSHA used the results of the new analysis 
of the accident record in three ways. First, 
OSHA determined the frequency with which 
each single provision would have to prevent 
potentially preventable accidents for benefits 
to exceed costs for that provision. Second, to 
further address the issue of joint prevention 
effects, OSHA conducted an analysis that: 
Noted the combinations of provisions that 
were necessary to prevent different kinds of 
accidents; allocated the costs of each 
provision according to the percentage of each 
type of accident that provision likely would 
prevent; and analyzed the break-even 
conditions needed for the combined costs of 
the relevant provisions to be less than, or 
equal to, the benefits of the accidents those 
provisions likely would prevent. Finally, 
OSHA used the two sensitivity analyses it 
conducted (that is, the analysis showing the 
break-even point for each single provision 
and the alternative analysis showing the 
break-even point for combined provisions) to 
further bolster the conclusion OSHA drew, in 
its main analysis, that the benefits of the final 
rule as a whole exceed the costs of the final 
rule as a whole. 

2. Accident Analysis 

The first step in each of these analyses was 
to examine accident records to determine 
how many fatalities and nonfatal injuries the 
relevant provisions of the final rule could 
potentially prevent. In its accident analysis 
for the proposed rule, CONSAD examined 
relevant accident data from OSHA’s 
Integrated Management Information System 
(IMIS) for the period of January 1, 1994, to 
March 31, 2000 (Ex. 0031). OSHA reviewed 
accidents in CONSAD’s analysis that 
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506 OSHA began its analysis with the 1995 
accidents because some major provisions of the 
1994 § 1910.269 final rule, including the training 
requirements, did not go into effect until 1995. The 
268 accidents included all accidents of a type that 
the proposed rule was trying to prevent. However, 
as shown in this analysis, OSHA ultimately 
determined that not all of those accidents were 
potentially preventable by provisions in the final 
rule. 

507 For each accident, the printout displays: 
Information about the accident, including the 
accident abstract and information on the injuries 
resulting from the accident; inspection information, 
including the industry classification for the 
employer and citations issued to the employer; and 
the results of the analysis, including comments. In 
some cases, the printout truncated the accident 
abstract, citation data, or injury lines because of 

limitations on the length of the related field. 
However, the complete record is available on 
OSHA’s Web site through the hyperlink for the 
inspection record. 

The spreadsheet contains the following 
information about each accident: The accident form 
number; a hyperlink to the accident on OSHA’s 
Web page; the date of the accident; a one-line 
description of the accident; the applicable 
categories of regulatory provisions (a value of 1 
indicates that the category is applicable to the 
accident); and the comments from the analysis of 
the accident. On a separate worksheet, the 
spreadsheet calculates the percentage of the total 
number of accidents that are potentially preventable 
by each category of provisions. 

508 See, for example, the three accidents at http:// 
www.osha.gov/pls/imis/accidentsearch.accident_

detail?id=14418941&id=200960060&id=642975, in 
which employers did not provide sufficient 
information to employees about the extent of a 
deenergized area, the location of circuits, and the 
location of disconnects, respectively. 

509 OSHA performs its accident investigations as 
part of the Agency’s inspection activities and 
focuses those investigations on determinations of 
compliance with existing standards. Because 
existing § 1910.269 and Subpart V do not require 
the exchange of information between host and 
contract employers, or between employers and 
employees in charge, required by this new final 
rule, OSHA compliance staff generally do not 
determine whether such an information exchange 
takes place or, if they do make such a 
determination, they do not include the results of the 
determination in the accident abstracts. 

occurred on or after January 1, 1995—a total 
of 268 accidents.506 For each accident, OSHA 
identified the provisions with costs in the 
final rule that could help prevent the 
accident. Table 23 lists the general criteria 
OSHA used to evaluate each accident, and 
the discussion that follows explains in 
greater detail how the Agency applied these 
criteria and how complying with the 
respective provisions in the final rule would 
contribute to the prevention of accidents in 
each category. The full details of this 
accident analysis are in a printout [1] and a 
spreadsheet [2] showing the analysis of each 
accident, including both the original accident 
description and any comments on why 
OSHA classified the accident the way it 
did.507 

Note that the individual accident abstracts 
do not typically indicate whether: A host 
employer provided a contract employer with 
available information about the installation 
involved in the accident; the employer 
provided the employee in charge with such 
information; or employees received training 
on the work practices required by the final 
rule and involved in the accident. Thus, 
OSHA can only state that the accidents were 
of a kind that information-transfer, job- 

briefing, or training would prevent, but not 
whether there actually was adequate 
information transfer, job briefings, or 
training. OSHA considers the information- 
transfer, job-briefing, and training 
requirements to be prerequisites for 
compliance with the work practices in the 
final rule. Without sufficient information 
about the characteristics and conditions of 
the work and the training on work-practices 
that the final rule requires, employees are not 
likely to be capable of safely completing the 
work or following those work practices. For 
example, if employees do not know the 
voltage of exposed live parts, they will not 
be able to determine the appropriate 
minimum approach distance or select a safe 
work position with respect to those live 
parts. As noted under the summary and 
explanation for final §§ 1926.950(c) and 
1926.952(a)(1), host employers do not always 
provide adequate information to contract 
employers (see, for example, Tr. 877–878, 
1240, 1333), and employers do not always 
provide adequate information to employees 
in charge (see, for example, Ex. 0002 508). In 
addition, as explained in the summary and 
explanation for final § 1926.950(b), 
rulemaking participants broadly recognized 

the importance of training to ensure that 
employees use the safety-related work 
practices required by the final rule (see, for 
example, Ex. 0219; Tr. 876). OSHA, therefore, 
considers the information-transfer, job- 
briefing, and training requirements to be 
necessary complements to the work-practice 
requirements in the final rule, including the 
fall-protection, approach-distance, and arc- 
flash-protection provisions. Consequently, 
the Agency attributed some accidents, in 
part, to the employer’s failure to provide 
contract employers with the needed 
information to comply with the final rule or 
employees with the needed information or 
training to comply with the work practices 
the final rule requires, even if the accident 
abstracts did not clearly indicate that 
contract employers or employees lacked such 
information or training.509 However, in cases 
in which the accident description indicated 
that appropriate information transfers 
(between host employers and contract 
employers or from the employer to the 
employee in charge) or training took place, 
OSHA did not deem the accident potentially 
preventable by the information-transfer, job- 
briefing, or training provisions. 

TABLE 23—GENERAL CRITERIA FOR DETERMINING WHETHER COST-RELATED PROVISIONS MIGHT HAVE PREVENTED 
ACCIDENTS 

Categories of requirements Criteria 

Information-transfer requirements (final §§ 1910.269(a)(3) and 
1926.950(c)).

The accident occurred to an employee working for an employer classi-
fied under a construction SIC (primarily, 1623 and 1731), or the ab-
stract otherwise indicated that the employer was performing work 
under contract to a utility, and information required by the final rule 
was necessary for compliance with provisions related to the acci-
dent. 

Job-briefing requirements (final §§ 1910.269(c)(1)(i) and 
1926.952(a)(1)).

Information required by the final rule was necessary for compliance 
with provisions related to the accident. 

Fall protection for employees in aerial lifts (final 
§ 1910.269(g)(2)(iv)(C)(1)).

The accident involved a fall from an aerial lift by an employee working 
for a line-clearance tree-trimming firm (SIC 0783) or for an employer 
that was not a utility or a contractor. 

Fall protection for employees on poles, towers, or similar structures 
(final §§ 1910.269(g)(2)(iv)(C)(3) and 1926.954(b)(3)(iii)(C)).

The accident involved a fall by an employee climbing or changing loca-
tion on a pole, tower, or similar structure. 

Minimum approach distances and working position (final 
§ 1910.269(l)(3), (l)(4)(ii), and (l)(5)(ii), and final § 1926.960(c)(1), 
(c)(2)(ii), and (d)(2)).

The accident involved an employee who approached too close to an 
energized part, including employees who were not using electrical 
protective equipment for voltages of 301 V to 72.5 kV. Note that this 
category does not include accidents involving contact through me-
chanical equipment. 

Arc-flash protection (final §§ 1910.269(l)(8) and 1926.960(g)) ................ The accident involved an employee burned by an electric arc, injured 
by flying debris from an electric arc, or burned by clothing ignited by 
an electric arc (including electric arcs from direct contact) or by burn-
ing material ignited by an electric arc. 
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510 See, for example, the five accidents at: http:// 
www.osha.gov/pls/imis/establishment.inspection_
detail?id=121317119&id=106549090&id=
108964321&id=126680362&id=301305058. 

511 See, for example, the five accidents at: http:// 
www.osha.gov/pls/imis/establishment.inspection_
detail?id=122248933&id=123255036&id=
119572378&id=125310748&id=113324040. 

512 Because existing § 1910.269 and Subpart V do 
not require employers to protect employees from 
arc-flash hazards, OSHA assumes that contract 
employers generally do not already have 
information on incident heat energy. 

513 Such cases include all cases captured by the 
information-transfer category. These cases also 
include similar cases involving employees of host 
employers. 

514 See, for example, the five accidents involving 
employees of a host employer at: http://
www.osha.gov/pls/imis/establishment.inspection_
detail?id=125850560&id=1070952
34&id=126603075&id=126480821&id=114145840. 

515 See, for example, the five accidents involving 
employees of a host employer at: http://
www.osha.gov/pls/imis/establishment.inspection_
detail?id=119617454&id=125958280&id=1121
30158&id=106447691&id=119541977. 

516 The arc-flash protection requirements in the 
final rule protect employees against burns resulting 
from incident heat energy from an electric arc or 
resulting from clothing or other material ignited by 
the incident heat energy from the electric arc. When 
the employee’s clothing ignited in a direct-contact 
incident, OSHA assumed that the ignition resulted 
from the electric arc that occurred during contact. 
Otherwise, OSHA assumed that the burns resulted 
from current passing through the employee’s body. 
The arc-flash protection requirements will not 
prevent the latter type of burn. 

517 See, for example, the two accidents at: 
http://www.osha.gov/pls/imis/establishment.
inspection_detail?id=125773978&id=302868344. 

518 See the three accidents at: http://
www.osha.gov/pls/imis/establishment.inspection_
detail?id=127350080&id=301827531&id=30199
4091. 

519 See the summary and explanation of final 
§ 1926.954(b)(1)(i), which explains that 
requirements associated with using body harnesses 
are easier for employers to enforce than 
requirements associated with using body belts. 

TABLE 23—GENERAL CRITERIA FOR DETERMINING WHETHER COST-RELATED PROVISIONS MIGHT HAVE PREVENTED 
ACCIDENTS—Continued 

Categories of requirements Criteria 

Training (final §§ 1910.269(a)(2)(i) and 1926.950(b)(1)) .......................... Any accident included under any category other than information trans-
fer and job briefing, and any other accident involving work practices 
that would change as a result of revisions to existing § 1910.269 
made in the final rule. (Note that employees must be trained in the 
work practice changes included in the final rule to achieve the bene-
fits from the changes in those work practices.) 

Note: This table summarizes the general criteria for a category of requirements, but does not include all refinements on these criteria. The full 
text provides additional qualifying criteria not included in the table. 

Information-Transfer Requirements 

The information-transfer requirements in 
final §§ 1910.269(a)(3) and 1926.950(c) 
require host employers (generally electric 
utilities) to exchange specified information 
with contract employers (generally 
construction firms) so that each employer can 
comply with the final rule to protect its 
employees. OSHA identified accidents in 
which an employer that appeared to be a 
contract employer (that is, employers in 
construction SICs, except as otherwise noted 
in the comments to individual accidents) 
needed specific information to comply with 
the final rule. The comments note the type 
of information, such as voltage or incident 
energy, that the contract employer would 
need to comply with requirements in the 
final rule. 

For example, in many instances, a 
contractor employee approached too closely 
to an energized part.510 In these cases, the 
contract employer needed, but might not 
have had, information on the voltage of 
energized parts involved in the accident. 
With that information, employees would be 
more likely to use the appropriate minimum 
approach distance and less likely to 
experience the accident. However, OSHA did 
not include in this category accidents in 
which there was an explicit notation or clear 
implication in the abstract that the employer 
knew the voltage. 

In other instances, a contractor employee 
was exposed to an electric arc.511 In these 
cases, the contract employer needed, and 
might not have had,512 information on 
incident heat energy to provide employees 
with appropriate protection against electric 
arcs and to prevent or reduce the severity of 
injuries resulting from the accident. OSHA 
did not include in this category accidents in 
which employees received burns from 
hydraulic fluid ignited by electric arcs 
because the required information has no 
bearing on these accidents. 

Job-Briefing Requirements 

The job-briefing requirements in final 
§§ 1910.269(c)(1)(i) and 1926.952(a)(1) 
specify that employers provide employees in 
charge with certain information. OSHA 
identified accidents in which employees 
needed the required information to adhere to 
the work practices required by the final 
rule.513 For example, in many instances, an 
employee approached too closely to an 
energized part.514 In such cases, employees 
needed, but might not have had, information 
on the voltage on energized parts so that they 
could maintain the appropriate minimum 
approach distances from those energized 
parts and, based on that information, select 
appropriate electrical protective equipment 
rated for the voltage. However, OSHA did not 
include in this category accidents in which 
there was explicit notation or clear 
implication in the abstract that the 
employees knew the voltage. 

In other instances, employees needed, and 
might not have had, information on incident 
heat energy so that they could wear 
appropriate protection against electric arcs to 
prevent or reduce the severity of injuries 
resulting from the accident.515 However, 
OSHA did not include in this category 
accidents involving employees burned by 
direct contact with energized parts unless the 
employees’ clothing ignited.516 

In a few instances, employees needed other 
required information, such as information on 
the condition of poles, to select appropriate 

work practices, such as installing bracing to 
those poles to prevent them from failing or 
falling over.517 The Agency did not include 
in this category one instance in which an on- 
site supervisor was aware of the conditions 
causing a pole to collapse. 

OSHA recognizes that, in some of the 
accidents counted in this category, the 
relevant information might not have been 
available to the employer at the time of the 
accident; and, therefore, the employer could 
not provide that information to the employee 
in charge. However, if the information was 
available, the employer, under the final rule, 
would have to provide it to the employee in 
charge, making it more likely that employees 
would select compliant work practices and, 
consequently, lessen the likelihood of the 
accident. 

Fall Protection for Employees in Aerial Lifts 

The requirement for fall protection for 
employees in aerial lifts in final 
§ 1910.269(g)(2)(iv)(C)(1) ensures that 
employees working from aerial lifts use body 
harnesses to protect against injuries resulting 
from falls. OSHA identified accidents 
involving employees falling from aerial 
lifts.518 The Agency did not include 
accidents involving aerial lifts overturning or 
aerial-lift failure unless the accident abstract 
indicated that such an event ejected the 
employee from the aerial lift platform and 
that the employee might have suffered less 
severe injuries in the fall had the employee 
been wearing a body harness. The comments 
included in the analysis of these accidents 
explain OSHA’s reasoning in such cases. 

Note that, unless the abstract indicated that 
body harnesses were the employer’s required 
form of fall protection, the Agency included 
in this category accidents involving 
employees not wearing any fall protection 
because the final rule makes it more likely 
that employees will use fall protection.519 
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520 See, for example, the five accidents at: 
http://www.osha.gov/pls/imis/
establishment.inspection_detail?id=123
997892&id=120080296&id=125864686&id=12660
3075&id=126053644. 

521 The benefits of these provisions relate to the 
final rule’s costs, either directly (see discussion of 
costs of minimum approach distance provisions in 
the FEA) or indirectly (because employees will 
need training in the revised work practices 
contained in the provisions). 

522 These additional approach-distance 
requirements are in final §§ 1910.269(p)(4) and 
1926.959(d) (for the operation of mechanical 
equipment), final §§ 1910.269(q)(3)(vi), (q)(3)(xiv), 
(q)(3)(xv), and (q)(3)(xvi) and 1926.964(c)(5), (c)(13), 
(c)(14), and (c)(15) (for live-line barehand work), 
and final § 1910.269(r)(1)(iii), (r)(1)(iv), and (r)(1)(v) 
(for line-clearance tree-trimming work). 

523 Under existing § 1910.269, the minimum 
approach distance for voltages of 50 to 1,000 volts 
is the statement, ‘‘avoid contact.’’ The final rule 
requires the employer to establish a minimum 
approach distance of not less than 0.33 meters (1.09 
feet) for voltages of 301 to 750 volts and not less 
than 0.63 meters (2.07 feet) for voltages of 751 to 
5,000 volts. 

The default minimum approach distances in 
Table R–7 and Table V–6 in the final rule provide 
substantially larger minimum approach distances 
than the minimum approach distances in Table R– 
6 in existing § 1910.269 for voltages above 72.5 
kilovolts. Under the final rule, employers may 
establish their own minimum approach distances, 
which may be the same as the minimum approach 
distances in existing Table R–6, in lieu of using the 
default distances; but, for the purposes of this 
analysis, OSHA assumed that employers would use 
the default minimum approach distances. Even if 
employers establish smaller minimum approach 
distances than the default distances, the final rule 
requires that such distances ensure that the 
probability of sparkover at the electrical component 
of the minimum approach distance is no greater 
than 1 in 1,000, which makes the probability of an 
accident less likely than under the existing 
standard. 

524 See, for example, the five accidents at: 
http://www.osha.gov/pls/imis/establishment.
inspection_detail?id=122193329&id=109573204&
id=122194707&id=109298216&id=125652016. 

525 As detailed in the summary and explanation 
of final § 1926.960(c), in Section V, Summary and 
Explanation of the Final Rule, earlier in this 
preamble, the sparkover distance at the worksite 
depends on several factors, including, in particular, 
the nominal voltage on the system and any transient 
overvoltage that occurs while the employee is 
working. 

526 A guy is a tensioned cable, or wire rope, that 
adds stability and support to structures carrying 
overhead power lines. 

Fall Protection for Employees on Poles, 
Towers, or Similar Structures 

The final rule, at §§ 1910.269(g)(2)(iv)(C)(3) 
and 1926.954(b)(3)(iii)(C), requires qualified 
employees climbing and changing location 
on poles, towers, or similar structures to use 
fall protection. OSHA identified accidents 
involving employees falling while climbing 
or changing location on poles, towers, and 
similar structures.520 The Agency did not 
include in this category accidents involving 
employees falling while at the work location 
(as opposed to during climbing or while 
changing location) because the existing 
standards require the use of fall protection in 
such circumstances. Nor did the Agency 
include accidents involving employees 
falling from ladders or structures that do not 
support overhead power lines because the 
relevant fall protection requirements in the 
final rule do not apply to ladders or 
structures that do not support overhead 
power lines. Finally, OSHA did not include 
in this category accidents involving falls 
resulting from the failure of a pole, tower, or 
structure. 

OSHA recognizes that the final rule does 
not require an employee to use fall protection 
while the employee is climbing or changing 
location on poles, towers, or similar 
structures when the employer can 
demonstrate that climbing or changing 
location with fall protection is infeasible or 
creates a greater hazard than climbing or 
changing location without fall protection. 
Although OSHA was unable to determine 
whether any of the accidents involved 
situations in which this exception would 
apply, the Agency anticipates that the 
exceptions would apply only in unusual, and 
relatively rare, instances. Consequently, the 
Agency did not exclude any of the accidents 
on this basis and determined that the final 
rule could prevent nearly all accidents of this 
type. 

Minimum Approach Distances and Working 
Position 

The approach-distance requirements in 
final § 1910.269(l)(3), (l)(4)(ii), and (l)(5)(ii), 
and final § 1926.960(c)(1), (c)(2)(ii), and 
(d)(2), require that employees maintain the 
employer’s established minimum approach 
distances and ensure that employees within 
reach of those minimum approach distances 
are using electrical protective equipment or 
are otherwise protected against electric 
shock.521 OSHA identified accidents in 
which the final rule would make it more 
likely that employees would use electrical 
protective equipment or in which 
substantially larger minimum approach 
distances would make it less likely that an 
unprotected employee would come too close 
to an energized part. Although other 

provisions in the standard require that 
employers ensure that employees maintain 
the employers’ established minimum 
approach distances in specific circumstances, 
for example, during the operation of 
mechanical equipment, this analysis does not 
account for benefits resulting from increases 
in minimum approach distances in those 
other circumstances.522 

The final rule generally prohibits 
employees who are not using some form of 
electrical protective equipment or live-line 
tools from being within reach of the 
minimum approach distance of exposed parts 
energized at more than 600 volts, but not 
more than 72.5 kilovolts (final 
§ 1910.269(l)(4)(ii) and (l)(5)(ii), and final 
§ 1926.960(c)(2)(ii) and (d)(2)). Existing 
§ 1910.269 contains no such provisions; 
therefore, the final rule provides increased 
protection in these circumstances and makes 
accidents less likely. In addition, the final 
rule adopts minimum approach distances 
that are substantially greater than the 
corresponding minimum approach distances 
in existing § 1910.269 for voltages between 
301 and 1,000 volts and over 72.5 
kilovolts.523 If employers follow the final rule 
and ensure that employees use substantially 
greater minimum approach distances at these 
voltages, then it is less likely that an 
unprotected employee will approach too 
close to an exposed energized part. 

OSHA identified accidents in which 
employees who were not using electrical 
protective equipment or live-line tools 
contacted, or approached too close to, 
exposed circuit parts energized at 301 volts 
or more.524 Although the accident abstracts 

typically state that the employee ‘‘contacted’’ 
an energized part, at the voltages commonly 
encountered in transmission and distribution 
work, the air between the worker and the 
energized part will break down dielectrically 
before the employee can contact the part. 
Whether the employee pulls away or 
subsequently touches the energized part will 
not affect the outcome—that is, electric 
shock, and potentially electrocution, and 
burns from current passing through the skin 
and from exposure to the electric arc carrying 
current to the energized part. Consequently, 
OSHA concludes that all ‘‘contact’’ accidents 
involve a sparkover across an air gap and not 
actual contact with the energized part.525 

Furthermore, for several reasons, 
increasing the minimum approach distance 
will decrease the likelihood that an employee 
will approach closely enough for sparkover. 
First, the increases in minimum approach 
distance, though slight in most cases, reduce 
the probability of sparkover to 3s 
(approximately 1 in 1,000) from sometimes 
substantially higher probabilities. (For 
example, the probability of sparkover at the 
electrical component of the existing phase-to- 
phase minimum approach distance for an 
800-kilovolt system with a 2.5-per unit 
maximum transient overvoltage is 
approximately 6 in 10.) Second, the 
increased distance will provide the employee 
with additional distance, and thus time, to 
detect and withdraw from an approach that 
is too close to energized parts. (See the 
summary and explanation of final 
§ 1926.960(c)(1) under the heading ‘‘The 
ergonomic component of MAD’’ in Section V, 
Summary and Explanation of the Final Rule, 
earlier in this preamble, for further 
information.) Third, the increased distance 
provides a greater margin of error for the 
employee in the absence of a known 
maximum transient overvoltage. 

The Agency did not, however, include 
certain types of accidents under this 
category. First, the Agency did not include 
accidents involving mechanical equipment, 
loose conductors, or guys 526 that contacted 
overhead power lines energized at less than 
72.6 kilovolts. The revised requirements in 
the final rule do not increase the likelihood 
of preventing such accidents because the 
minimum approach distances at those 
voltages are substantially the same as the 
distances in existing § 1910.269, and the 
revised work-positioning requirements in the 
final rule generally do not address hazards 
associated with these accidents. 

Second, OSHA did not include accidents 
in which the abstract indicated that an 
employee contacted an energized part that 
the employee incorrectly believed to be 
deenergized, except when information on the 
location of circuits and their voltages would 

VerDate Mar<15>2010 23:17 Apr 10, 2014 Jkt 232001 PO 00000 Frm 00260 Fmt 4701 Sfmt 4700 E:\FR\FM\11APR2.SGM 11APR2m
st

oc
ks

til
l o

n 
D

S
K

4V
P

T
V

N
1P

R
O

D
 w

ith
 R

U
LE

S
2

http://www.osha.gov/pls/imis/establishment.inspection_detail?id=123997892&id=120080296&id=125864686&id=126603075&id=126053644
http://www.osha.gov/pls/imis/establishment.inspection_detail?id=123997892&id=120080296&id=125864686&id=126603075&id=126053644
http://www.osha.gov/pls/imis/establishment.inspection_detail?id=123997892&id=120080296&id=125864686&id=126603075&id=126053644
http://www.osha.gov/pls/imis/establishment.inspection_detail?id=123997892&id=120080296&id=125864686&id=126603075&id=126053644
http://www.osha.gov/pls/imis/establishment.inspection_detail?id=122193329&id=109573204&id=122194707&id=109298216&id=125652016
http://www.osha.gov/pls/imis/establishment.inspection_detail?id=122193329&id=109573204&id=122194707&id=109298216&id=125652016
http://www.osha.gov/pls/imis/establishment.inspection_detail?id=122193329&id=109573204&id=122194707&id=109298216&id=125652016


20575 Federal Register / Vol. 79, No. 70 / Friday, April 11, 2014 / Rules and Regulations 

527 An example of the exception is an accident in 
which an employer assigns a crew to work on one 
line the crew correctly believes is deenergized, but 
a crew member accidentally works on a wrong line, 
which is energized. Information on the correct 
location of lines and which lines are energized 
would help prevent such accidents. 

528 See, for example, the five accidents at: 
http://www.osha.gov/pls/imis/establishment.
inspection_detail?id=119617454&id=125958280&
id=112130158&id=106447691&id=119541977. 

529 See, for example, the five accidents at: 
http://www.osha.gov/pls/imis/establishment.
inspection_detail?id=123997892&id=119617454&
id=125958280&id=123383382&id=124822347. 

530 Note that, due to data limitations discussed in 
the body of the FEA, OSHA could not identify or 
evaluate injuries with the same degree of accuracy 
as fatalities. For that reason, throughout this 
analysis, estimated injuries are in fixed proportion 
to estimated fatalities. Note, also, that prevented 
injuries comprise only a minor percentage of the 
total benefits of the rule. 

have informed the employees that lines or 
equipment were energized.527 Provisions for 
deenergizing and grounding lines and 
equipment in the existing standard address 
these hazards, and the final rule does not 
revise those provisions. 

Third, OSHA did not include accidents in 
which the abstract indicated that the 
employee was using, or likely was using, 
appropriate electrical protective equipment 
or live-line tools. The revised work- 
positioning requirements would not apply in 
such cases. 

Arc-Flash Protection 

Final §§ 1910.269(l)(8) and 1926.960(g) 
require the employer to provide, and ensure 
the use of, appropriate protective clothing 
and equipment to either prevent or reduce 
the severity of injuries to employees exposed 
to electric arcs. OSHA identified accidents in 
which employees sustained burns and other 
injuries from electric arcs.528 

The Agency did not include accidents in 
which employees directly contacted 
energized parts unless: (1) The employee 
survived the electric shock and (2) the 
employee sustained burns or other arc-flash 
injuries to parts of the body other than the 
hands and feet. In the analysis, OSHA 
assumes that rubber insulating gloves with 
leather protectors worn in compliance with 
the approach-distance requirements will 

protect against burns to the hands. OSHA 
also assumes that the injured employee was 
wearing heavy-duty work shoes or boots that 
comply with the arc-flash protection 
requirements in the final rule. Based on the 
analysis of the accident data, such footwear 
will protect against exposure to electric arcs, 
but will not protect against burns resulting 
from dielectric failure of the footwear, which 
can occur in cases of direct contact with 
high-voltage energized parts. 

In addition, OSHA did not include 
accidents in which employees received burns 
from hydraulic fluid ignited by an electric 
arc, unless the burning hydraulic fluid 
ignited the employee’s clothing. The Agency 
assumes that the arc-flash provisions in the 
final rule will not prevent, or substantially 
reduce, injuries caused by the heat from 
burning hydraulic fluid. 

Training 

OSHA did not substantially revise the 
training requirements in existing § 1910.269. 
However, employers will incur costs for 
training employees. Even though employees 
already are trained in the work practices 
required by existing § 1910.269, additional 
training costs will result because employers 
must train workers in the revised work 
practices required by the final rule. The 
additional training requirements provide 
benefits because trained employees are more 

likely to follow the work practices specified 
by the standard than untrained employees. 

The Agency identified accidents involving 
incorrect work practices that the final rule 
will prevent.529 Specifically, OSHA included 
in this category any accident included in the 
fall-protection, approach-distance, or arc- 
flash categories described earlier. The work- 
practice changes required in those areas in 
the final rule will result in new training, 
which, in turn, will make accidents included 
in the training category less likely. 

3. Results of Accident Analysis 

Table 24 presents the results of OSHA’s 
analysis of the CONSAD accident data. The 
first column in that table lists the categories 
of provisions in the final rule included in 
this analysis, while the second column 
presents the number of accidents that the 
requirements in each of these categories 
likely will prevent. For example, the 
information-transfer requirements in the final 
rule make 77 of the accidents less likely to 
occur in comparison with the existing 
standards. The third column of Table 24 
shows the corresponding percentage of 
accidents that the requirements in each of 
these categories likely will prevent. For 
example, the approach-distance requirements 
in the final rule make 35.8 percent of the 
accidents less likely to occur in comparison 
with the existing standards. 

TABLE 24—PERCENTAGE OF ACCIDENTS ADDRESSED BY EACH CATEGORY OF PROVISION 

Category of provision 
Number of accidents 

addressed by the 
provision 

Percentage of 268 
total accidents 

addressed by the 
provision 

Information Transfer ................................................................................................................ 77 28.7 
Job Briefing .............................................................................................................................. 153 57.1 
Training .................................................................................................................................... 144 53.7 
Aerial Lift Fall Protection ......................................................................................................... 3 1.1 
Climbing Fall Protection ........................................................................................................... 10 3.7 
Approach Distance .................................................................................................................. 96 35.8 
Arc Flash .................................................................................................................................. 42 15.7 

4. Provision-by-Provision Sensitivity 
Analysis 

To conduct its provision-by-provision 
sensitivity analysis, OSHA first compared the 
percentage of accidents in each category 
(from Table 24) against the estimated total 
number of fatalities involving circumstances 
directly addressed by the final rule, 74 
annually, and the corresponding number of 
serious injuries, 444 annually. OSHA next 
estimated the economic value of those 
prevented fatalities and injuries.530 Finally, 
OSHA estimated the percentage of provision- 
relevant benefits that would be necessary to 
establish that a particular provision produces 
zero net benefit (that is, the estimated value 
of the prevented accidents equals the 

estimated cost of the related provision). Any 
percentage greater than this will produce 
positive net benefits. Table 25 shows the 
results of this analysis. 

As noted earlier in the accident analysis, 
the Agency sometimes attributed an accident 
to a provision even though it was unclear 
from the accident abstract whether the 
employer followed that provision on a 
voluntary basis. Therefore, although Table 25 
accounts for baseline compliance in terms of 
costs, Table 25 does not account for baseline 
compliance in terms of potential monetized 
benefits. Table 26, on the other hand, 
accounts for baseline compliance in terms of 
both costs and benefits. 

OSHA notes that accounting for baseline 
compliance is difficult because effectiveness 
and baseline compliance interact for 
purposes of estimating the number of 
accidents where there is no baseline 
compliance. For example, if a provision is so 
effective that there would be no accidents so 
long as employers follow the regulation, then 
all accidents attributed to that provision 
would necessarily occur when employers did 
not follow the provision; and OSHA, 
therefore, could state with 100 percent 
certainty that employers did not follow the 
provision voluntarily. Conversely, if the 
provision is completely ineffective, the 
associated injury and fatality rate for 
employers in voluntary compliance will be 

VerDate Mar<15>2010 23:17 Apr 10, 2014 Jkt 232001 PO 00000 Frm 00261 Fmt 4701 Sfmt 4700 E:\FR\FM\11APR2.SGM 11APR2m
st

oc
ks

til
l o

n 
D

S
K

4V
P

T
V

N
1P

R
O

D
 w

ith
 R

U
LE

S
2

http://www.osha.gov/pls/imis/establishment.inspection_detail?id=119617454&id=125958280&id=112130158&id=106447691&id=119541977
http://www.osha.gov/pls/imis/establishment.inspection_detail?id=119617454&id=125958280&id=112130158&id=106447691&id=119541977
http://www.osha.gov/pls/imis/establishment.inspection_detail?id=119617454&id=125958280&id=112130158&id=106447691&id=119541977
http://www.osha.gov/pls/imis/establishment.inspection_detail?id=123997892&id=119617454&id=125958280&id=123383382&id=124822347
http://www.osha.gov/pls/imis/establishment.inspection_detail?id=123997892&id=119617454&id=125958280&id=123383382&id=124822347
http://www.osha.gov/pls/imis/establishment.inspection_detail?id=123997892&id=119617454&id=125958280&id=123383382&id=124822347


20576 Federal Register / Vol. 79, No. 70 / Friday, April 11, 2014 / Rules and Regulations 

the same as for employers not in voluntary 
compliance. As a result, the expected 
percentage of associated injuries and 
fatalities for firms in voluntary compliance 
will equal the percentage of employees in 
firms in voluntary compliance (as a 
percentage of all employees with associated 
injuries and fatalities). Thus, if 20 percent of 
employees work in firms in voluntary 
compliance with a completely ineffective 
provision, then 20 percent of all associated 
injuries and fatalities will occur among these 
employees, assuming an equal distribution of 
affected work. OSHA examines intermediate 
cases, which are more complex to calculate, 
in a spreadsheet showing the calculation of 

breakeven rates taking account of baseline 
compliance [9]. 

Table 26 shows estimated rates of baseline 
compliance for each provision and the 
resulting percentage of potential benefits 
needed for benefits to equal costs, adjusted 
for the compliance rate using the 
methodology. The compliance rates show 
that, for all provisions, with the exception of 
new requirements for calculating minimum 
approach distances, industry already bears 
most of the costs voluntarily. As expected, 
the break-even rates in Table 26 usually are 
higher than the rates shown in Table 25. In 
some cases, as discussed later, OSHA 
believes that accidents addressed by 

individual provisions could not occur in the 
event of full compliance with the final rule. 
In these cases, the last column of Table 26 
shows a range of potential benefits needed to 
break even with costs, with the percentage in 
that column, adjusted for baseline 
compliance, representing the top end of the 
range, and the percentage from the last 
column of Table 25 representing the bottom 
end of the range. OSHA believes the 
percentage at the top end of the range is 
premised on an incorrect assumption—that 
relevant accidents can occur even with full 
compliance with the final rule. 
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531 OSHA uses the term ‘‘these accidents’’ in this 
and similar portions of the text to refer to the 
percentage of the percentage of total accidents that 
a particular provision needs to prevent for the 
benefits of that provision to meet or exceed the 
costs of that provision. For example, OSHA says in 
the text that ‘‘Table 25 shows that the aerial-lift fall- 
protection provision addresses 1.1 percent of all 
accidents OSHA reviewed for this analysis,’’ and 
that ‘‘if compliance with the final rule’s aerial-lift 
fall-protection provision prevents only 1.5 percent 
of these accidents, then the benefits will meet or 
exceed the costs.’’ This statement means that Table 
25 shows that benefits will meet or exceed costs if 
compliance with the final rule’s aerial-lift fall- 
protection provision prevents 1.5 percent of the 1.1 
percent of total accidents that compliance with the 

Continued 

TABLE 25—SENSITIVITY ANALYSIS OF POTENTIAL BENEFITS FROM DIFFERENT PROVISIONS OF THE ELECTRIC POWER 
GENERATION, TRANSMISSION, AND DISTRIBUTION STANDARD 

Category of provision 
Annualized 

cost of compli-
ance 

Percentage of 
accidents ad-

dressed by the 
provision 

(from Table 
24) * 

Fatalities pre-
vented † 

Monetized 
benefits of fa-
talities poten-

tially pre-
vented ‡ 

Injuries poten-
tially pre-
vented §

Monetized 
benefits of in-
juries poten-

tially pre-
vented ** 

Total potential 
monetized 
benefits 

Percentage of 
potential bene-
fits needed to 
break even 

with costs †† 

Information Transfer .......... $17,820,841 28.7 21.5 $184,770,600 127.4 $7,900,536 $192,671,136 9.2 
Job Briefing ....................... 6,697,557 57.1 42.3 367,609,800 253.5 15,718,488 383,328,288 1.7 
Training ............................. 2,950,935 53.7 39.7 345,720,600 238.4 14,782,536 360,503,136 0.8 
Aerial Lift Fall Protection ... 113,222 1.1 0.8 7,081,800 4.9 302,808 7,384,608 1.5 
Climbing Fall Protection .... 451,768 3.7 2.7 23,820,600 16.4 1,018,536 24,839,136 1.8 
Approach Distances .......... 1,807,505 35.8 26.5 230,480,400 159.0 9,855,024 240,335,424 0.8 
Arc Flash ........................... 19,446,147 15.7 11.6 101,076,600 69.7 4,321,896 105,398,496 18.5 

* Total exceeds 100 percent because more than one provision may prevent a given accident. 
† Percentage of accidents addressed multiplied by 74 (the number of fatalities of the type addressed by the final rule). 
‡thnsp;Valued at $8.7 million per fatality. 
§ Percentage of accidents addressed multiplied by 444 (the number of injuries of the type addressed by the final rule). 
** Valued at $62,000 per injury. 
†† The Percentage of Potential Benefits Needed to Break Even with Costs derived by dividing the monetized benefits in column 8 by the costs in column 2. 
Note: Totals may not equal the sum or product of the components due to rounding. 

TABLE 26—BASELINE COMPLIANCE RATES AND PERCENTAGE OF POTENTIAL BENEFITS NEEDED TO BREAK EVEN WITH 
COSTS, GIVEN BASELINE COMPLIANCE 

Category of provision Baseline compliance * 
(percent) 

Percentage of potential 
benefits that need to be 
realized to break even 
with costs, adjusted for 
baseline compliance † 

Information Transfer ................................................................................................................ 77 31.6 
Job Briefing .............................................................................................................................. 96 31.7 
Training .................................................................................................................................... 95 14.7 
Aerial Lift Fall Protection ‡ ....................................................................................................... 65 1.5–4.4 
Climbing Fall Protection ‡ ........................................................................................................ 50 1.8–3.7 
Approach Distances ‡ .............................................................................................................. 0 0.8 
Arc Flash ‡ ............................................................................................................................... 81 18.5–55.6 

* Calculated as the percentage of costs for projects already in compliance as a percentage of costs if no firms were in compliance. 
† See reference [9] for method of calculation. 
‡ It is possible that baseline compliance may be irrelevant because no accidents could occur (or, in the case of the arc-flash provisions, no fa-

talities could occur, and the final rule would significantly reduce the incidence of serious burns) in the event of 100-percent compliance, in which 
case the break-even percentage is the same as in Table 25. 

Before discussing the results of Table 25 
and Table 26, OSHA will address the 
potential preventability of the types of 
accidents the final rule likely will prevent. 
Generally, no set of controls can prevent all 
accidents associated with a particular activity 
and still allow workers to engage in the 
activity at reasonable cost. For example, 
controls cannot prevent fully many kinds of 
accidents, such as transportation accidents or 
slips and trips. However, this is not the case 
for many of the hazards addressed by this 
final rule. The fall, burn, and electric-shock 
accidents that this standard addresses are 
almost completely preventable with 
appropriate, affordable precautions. The final 
rule addresses the problem that, in many 
cases, employers do not apply known, 
effective controls, either because no rule 
requires such controls or because individual 
employers may lack the information to apply 
required controls properly. 

Because the benefits of information 
transfer, job briefings, and training depend in 
part on the effectiveness of other provisions, 
OSHA will first consider the effectiveness of 
provisions involving aerial lift and climbing 
fall protection, approach distances, and arc- 
flash protection. In evaluating the likelihood 
of meeting any of the calculated break-even 

effectiveness rates, there are several key 
factors to consider: The potential that a 
provision could prevent an accident; the 
extent to which full compliance with existing 
rules could prevent the accident; and, even 
if full compliance with existing rules could 
prevent an accident, the extent to which the 
provision makes it easier or more likely that 
there will be greater compliance with 
existing rules. 

Aerial Lift Fall Protection 
Under the final rule, employees in aerial 

lifts performing covered work will not be 
able to use body belts as part of fall-arrest 
systems and, instead, must use body 
harnesses. While perfect compliance with the 
existing fall-protection provision could 
prevent most fatalities and some nonfatal 
injuries, as OSHA stated in Section V, 
Summary and Explanation of the Final Rule, 
earlier in this preamble, using body 
harnesses instead of body belts will not only 
reduce the number of fatalities and the 
severity of some injuries, but also increase 
the probability that employees use fall 
protection because it is not always possible 
for an employer to detect from the ground 
whether an employee is wearing a body belt, 
but it is relatively easy to determine whether 
an employee is wearing a body harness. 

Table 25 shows that the aerial-lift fall- 
protection provision addresses 1.1 percent of 
all accidents OSHA reviewed for this 
supplemental analysis. Moreover, Table 25 
shows that, if compliance with the final 
rule’s aerial-lift fall-protection provision 
prevents only 1.5 percent of these accidents, 
then the benefits will meet or exceed the 
costs. Table 26 shows that, after adjusting for 
baseline compliance, benefits will meet or 
exceed the costs if the provision, including 
the correct use of body harnesses, prevents 
4.4 percent or more of these accidents.531 
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final rule’s aerial-lift fall-protection provision 
would potentially prevent. 

532 See the summary and explanation of final 
§ 1926.960(g), in Section V, Summary and 
Explanation of the Final Rule, earlier in this 
preamble, for an explanation of how the final rule 
protects employees from fatal and nonfatal burn 
injuries. 

Ignoring the benefits resulting from the 
decrease in the number and severity of 
injuries from falls into body harnesses in 
comparison to falls into body belts, OSHA 
concludes that the increased probability that 
workers subject to the final rule will use fall 
protection is sufficient reason alone to assure 
a 4.4 percent decrease in accidents involving 
falls from aerial lifts. 

Climbing Fall Protection 

The final rule requires that qualified 
employees use fall protection when climbing 
or changing location on poles, towers, or 
similar structures. Existing fall protection 
standards do not require the use of fall 
protection in these circumstances. Therefore, 
full compliance with existing rules would 
not prevent any of the falls OSHA attributed 
to this provision. 

Moreover, proper use of fall protection will 
prevent almost all fatalities or serious 
injuries resulting from falls by employees 
when climbing or changing location on such 
structures. Table 25 shows that the final 
rule’s climbing fall protection provision 
addresses 3.7 percent of all accidents and 
that benefits will meet or exceed the costs if 
use of fall protection prevents 1.8 percent or 
more of these accidents. Since it is nearly 
impossible for an accident to occur if 
employers comply fully with these 
provisions, it is reasonable to conclude that 
baseline compliance is irrelevant and that 1.8 
percent remains the relevant break-even 
percentage even when considering existing 
compliance. OSHA believes that, given that 
full compliance with this requirement will 
prevent almost all fatalities and serious 
injuries from falls under these circumstances, 
it is reasonable to conclude that this 
provision will have benefits that exceed 
costs. 

Approach Distances 

The approach-distance provisions require 
employers to ensure that employees who do 
not use electrical protective equipment or 
have other protection against electric shock 
not reach into the employer’s established 
minimum approach distances. The existing 
rule does not contain similar requirements. 
Even though full compliance with existing 
rules may have prevented some of the 
accidents OSHA attributed to the final rule’s 
provisions, the final rule’s provisions will 
make the maintenance of the minimum 
approach distance easier or more likely than 
under the existing rule. Under the final rule’s 
approach, the type of contact accidents 
OSHA attributed to the final rule’s provisions 
are less likely because an employee following 
the revised approach-distance requirements 
would not need to divide his or her attention 
between performing a job task and 
maintaining the minimum approach 
distance. Simply put, the final rule’s 
provisions will minimize the risk that errors 
in judgment about the minimum approach 
distance will lead to electrocution. 

These provisions also require minimum 
approach distances that are substantially 
greater than the corresponding minimum 

approach distances in existing § 1910.269 for 
voltages between 301 and 1,000 volts and 
over 72.5 kilovolts. For reasons stated earlier 
in this analysis, increasing the minimum 
approach distance will decrease the 
likelihood that an employee will approach 
closely enough to an exposed energized part 
for sparkover. Therefore, if employers follow 
the final rule and use substantially greater 
minimum approach distances at these 
voltages, then it is substantially less likely 
that an unprotected employee (that is, an 
employee not using electrical protective 
equipment) will approach too close to an 
exposed energized part. 

It is almost certain that full compliance 
with the final rule would prevent all 
accidents attributed to these provisions. 
Table 25 shows that the final rule’s minimum 
approach distance provisions address 35.8 
percent of all accidents and that benefits will 
meet or exceed the costs if the new 
provisions prevent 0.8 percent or more of 
these accidents. Moreover, baseline 
compliance is zero percent in this case; 
therefore, even if baseline compliance was 
above zero, since it is nearly impossible for 
an accident to occur if employers comply 
with these provisions, it is reasonable to 
conclude that baseline compliance would be 
irrelevant, and that 0.8 percent would remain 
the relevant break-even percentage even 
when considering existing compliance. Given 
that full compliance with this requirement 
will prevent almost all applicable fatalities 
and serious injuries, OSHA believes that it is 
reasonable to conclude that this provision 
will have benefits that exceed costs. 

Arc Flash 

The final rule contains new provisions 
addressing arc-flash protection. These new 
provisions, if followed, will prevent virtually 
all fatalities, and significantly reduce the 
incidence of serious burns from arc-flash 
accidents. The existing rule does not contain 
such protections. OSHA’s existing rule 
simply requires that an employee’s clothing 
do no greater harm than the harm that the 
employee would experience without the 
clothing. As such, it is highly likely that full 
compliance with existing rules would 
prevent none of the burn accidents OSHA 
analyzed. 

Moreover, it is almost certain that full 
compliance with the final rule would prevent 
the fatalities and reduce the serious injuries 
resulting from electric arcs. Table 25 shows 
that the final rule’s arc-flash provisions 
address 15.7 percent of all accidents and that 
benefits will meet or exceed the costs if the 
new provisions prevent 18.5 percent or more 
of these accidents. Compliance with these 
provisions will almost certainly reduce the 
severity of burns and will make it is nearly 
impossible for a fatality to occur.532 
Therefore, it is reasonable to conclude that 
baseline compliance is irrelevant and that 
18.5 percent remains the relevant break-even 
percentage even when considering existing 

compliance. OSHA believes that, given that 
full compliance with these provisions will 
prevent almost all applicable fatalities and 
significantly reduce the severity of burn 
injuries, it is reasonable to conclude that this 
provision will have benefits that exceed 
costs. 

Information Transfer 

The information-transfer provisions require 
host employers to exchange specified 
information with contract employers so that 
each employer can comply with the final rule 
to protect its employees. The existing rule 
does not contain such provisions. However, 
accidents among employers are far more 
likely to occur when those employers do not 
have adequate information to comply with 
requirements that depend on the employer 
having that information. For example, an 
employer cannot not select protective 
grounding equipment meeting existing 
§ 1910.269(n)(4)(i), which requires that 
protective grounding equipment be capable 
of conducting the maximum fault current 
that could flow at the point of grounding for 
the time necessary to clear the fault, if the 
employer does not know the fault current or 
clearing time for a circuit. As such, it is 
highly likely that the existing rule could not 
prevent at least some of the accidents OSHA 
attributed to these provisions because many 
employers did not have adequate information 
to achieve full compliance with the existing 
rule’s work practice requirements and, but 
for the new information-transfer provisions, 
would not have adequate information to 
achieve full compliance with the final rule’s 
work-practice requirements. 

OSHA also believes that it is likely that the 
benefits of this provision will exceed the 
costs. In its analysis, OSHA identified 
accidents in which an employer that 
appeared to be a contract employer needed 
specific information to comply with the final 
rule. It is necessary that the host employer 
transfer certain key information about the 
electric power generation, transmission, or 
distribution installation to the contract 
employer, as such information is almost 
never readily available to the contract 
employer from any source other than the host 
employer. Table 25 shows that the final rule’s 
information-transfer provisions address 28.7 
percent of all accidents and that benefits will 
meet or exceed the costs if the new 
provisions prevent 9.2 percent or more of 
these accidents. Table 26 shows that, after 
adjusting for baseline compliance, benefits 
will meet or exceed the costs if the 
provisions prevent 31.6 percent or more of 
these accidents. The transfer of required 
information is a necessary, but not a 
sufficient, condition for preventing accidents; 
therefore, OSHA considers it likely that the 
final rule will achieve this level of 
preventability given that the record for this 
rulemaking clearly shows that contract 
employers have difficulty meeting the 
provisions of the existing standard due to a 
lack of information. In particular, the record 
shows that contract employers experience a 
recurring inability to get needed information 
from utilities. (See, for example, Tr. 877, 
1240, 1333.) 
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Job Briefing 

The job-briefing provision requires 
employers to provide certain necessary safety 
information to the employee in charge. It is 
important that the employer provide the 
employee in charge with this information to 
aid employees’ assessment of worksite 
conditions and, as a secondary precaution, in 
case employees at the site fail to observe a 
particular condition related to their safety. 
The existing standards do not contain such 
a provision. Moreover, the record makes clear 
that, under the existing rule, employees do 
not always have, nor can they always obtain, 
the necessary information they need to 
perform their jobs safely because employers 
are placing the entire burden of compliance 
with the job-briefing requirement on the 
employee in charge (see discussion of 
§ 1926.952 in Section V, Summary and 
Explanation of the Final Rule, earlier in this 
preamble). As such, it is highly likely that the 
existing rule could not prevent at least some 
of the accidents OSHA attributed to this 
provision because many employees did not 
have adequate information for employers to 
achieve full compliance with the existing 
rule’s work practice requirements and, but 
for the new job-briefing provision, would not 
have adequate information for employers to 
achieve full compliance with the final rule’s 
work-practice requirements. 

However, under existing § 1910.269(c), 
employees become aware of at least some of 
this necessary safety information because, 
although the existing rule does not require 
employers to provide this information to the 
employee in charge, the existing rule requires 
job briefings that cover hazards associated 
with the job, work procedures involved, 
special precautions, energy-source controls, 
and personal protective equipment 
requirements. Consistent with this 
conclusion, Table 25 shows that benefits will 
meet or exceed the costs if the new provision 
prevents 1.7 percent or more of the accidents 
addressed by this provision; Table 26 shows 
that, after adjusting for baseline compliance, 
benefits will meet or exceed the costs if the 
new provision prevents 31.7 percent or more 
of these accidents. 

Table 25 shows that compliance with the 
final rule’s job-briefing provision potentially 
would prevent a large portion (57.1 percent) 
of all accidents. As such, it is likely that the 
benefits of this provision will exceed the 
costs because of the large percentage of total 
accidents potentially prevented by this 
provision (57.1 percent) and the percentage 
of prevention (31.7 percent) needed for the 
benefits of these accidents to equal costs. 
Again, the record evidence supports the 
conclusion that at least some employees do 
not have adequate information to perform 
their jobs safely and, further, that the 
overwhelming majority of employers do find 
such job briefings desirable. 

Training 

The training requirements in the final rule 
are substantially the same as those in existing 
§ 1910.269. Training costs arise, not from 
new training requirements, but from the need 
to provide employees with new training in 
work practices conforming to new and 
revised work-practice requirements in the 

final rule. Consequently, the training 
required under the existing rule will prevent 
accidents that only the existing rule’s work- 
practice requirements might prevent, and not 
accidents that only the final rule’s work- 
practice requirements might prevent. 

For example, full compliance with the 
existing rule’s training requirements would 
not prevent the falls that OSHA attributed to 
the final rule’s climbing fall-protection 
provision because the existing rule does not 
require qualified employees to use fall 
protection when climbing or changing 
location on poles, towers, or similar 
structures. However, full compliance with 
the existing rule’s training requirements 
might prevent some of the falls that OSHA 
attributed to the final rule’s aerial-lift fall- 
protection provision because full compliance 
with the existing rule’s aerial-lift fall- 
protection provision would likely prevent 
some of those accidents. As such, the training 
required under the existing rule would 
prevent some, but not all, of the accidents 
attributed to the training required under the 
final rule. 

In its analysis, OSHA attributed to the 
training required under the final rule any 
accident that the Agency attributed to 
provisions requiring compliance with the 
final rule’s new and revised work-practice 
requirements (that is, provisions on aerial-lift 
fall protection, climbing fall protection, 
information transfer, approach distances, and 
arc flash). Consequently, the revised training 
employers will provide under the final rule 
will prevent some, but not all, of the 
accidents attributed to training required 
under the final rule to the same extent as the 
new and revised work-practice requirements. 
As such, full compliance with the new 
training required under the final rule would 
help prevent the accidents OSHA attributed 
to the new training precisely because OSHA 
also attributed those accidents to the new 
and revised work-practice provisions. 

As noted earlier, the training provisions act 
jointly with the new and revised work- 
practice requirements in the final rule to 
prevent accidents. The new and revised 
work-practice provisions necessitate new 
training, which, in turn, will make accidents 
included in the training category less likely. 
Trained employees are much more likely to 
follow the work practices required under the 
final rule than untrained employees. As 
discussed earlier, it is almost certain that full 
compliance with the final rule’s climbing 
fall-protection, approach-distance, and arc- 
flash provisions would prevent all accidents 
attributed to these provisions. As also 
discussed earlier, using body harnesses 
instead of body belts in aerial lifts also will 
reduce the number of fatalities and the 
severity of some nonfatal injuries. The 
training requirements will contribute to this 
reduction in accidents because those 
requirements will help ensure full 
compliance with the final rule’s work- 
practice provisions. 

Table 25 shows that compliance with the 
final rule’s training provisions potentially 
would prevent 53.7 percent of all accidents 
and that benefits will meet or exceed the 
costs if the provisions prevent 0.8 percent or 
more of these accidents. Table 26 shows that, 

after adjusting for baseline compliance, 
benefits will meet or exceed the costs if the 
training provisions prevent 14.7 percent or 
more of these accidents. OSHA believes that 
it is reasonably likely the benefits will exceed 
the costs because training is essential to 
assure that employees can follow the other 
provisions of the standard and because of the 
relatively large portion of total accidents 
related to this provision (53.7 percent) and 
the relatively low percentage of these 
accidents (14.7 percent) that the new 
provisions would need to prevent for benefits 
to equal costs. 

5. Methodology for Comparing the Costs of 
Preventing Accidents, by Accident Category, 
to the Associated Benefits 

In the first sensitivity analysis, discussed 
previously, OSHA determined the frequency 
with which each single provision would have 
to prevent accidents addressed by that 
provision for benefits to exceed costs for that 
provision; however, the analysis ignored the 
possibility that it may take multiple 
provisions to prevent a given accident and 
that not all provisions may be necessary to 
prevent every accident. The second 
sensitivity analysis, described in this section, 
addresses the joint effects arising from 
various provisions. 

The requirements in the final rule work in 
combination to prevent accidents. For 
example, as noted previously, the minimum 
approach-distance requirements work in 
combination with the training requirements 
to prevent employees from coming too close 
to live parts and receiving an electric shock. 
OSHA took steps to assure that its provision- 
by-provision analysis accurately accounts for 
the issue of joint costs, as described later. 

As noted earlier, Table 24 shows, for 
different categories of provisions, the number 
of accidents that the requirements in that 
category are likely to prevent. Table 27 
breaks down the data in Table 24 further, and 
presents, for five different categories of 
accidents (falls from aerial lifts; falls from 
structures; electric shock, too close to live 
parts; burns from arc flash; and accidents 
other than those listed above), the number 
and percentage of accidents in each accident 
category that the different combinations of 
provisions (that is, ‘‘provision categories’’) in 
Table 24 are likely to prevent. An example 
illustrates how OSHA calculated the 
percentages in Table 27. From Table 24, the 
Agency determined that the information- 
transfer provisions in the final rule would 
address 77 accidents. Table 27 shows the 
number of those 77 accidents in each 
accident category, and the corresponding 
percentage of those 77 accidents, that the 
information-transfer provisions will address: 
Electric shock, too close to live parts—53 (69 
percent); burns from arc flash—13 (17 
percent); and accidents other than those 
listed above—11 (14 percent). 

Table 28 presents the data in Table 24 
differently. Specifically, Table 28 presents, 
for each of the five provision categories, the 
number and percentage of accidents (out of 
the total accidents reviewed by OSHA for 
this supplemental analysis) that each 
provision category of the final rule would 
address. Four of the categories of accidents 
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533 The percentages listed in this portion of the 
analysis come from Table 27. 

534 Because the final rule effectively requires a 
contract employer to pass information from the host 
employer to the employee in charge, the job-briefing 
requirements in the final rule also could prevent all 
11 accidents potentially prevented by the 
information-transfer requirements. For example, in 
several cases, the accidents involved employees 
who fell when a utility pole broke. If the host 
employer had information about the condition of 
the poles, the final rule requires the host employer 
to provide that information to a contract employer 
and, through the employees’ employer, to the 
employee in charge. The employees then would use 
that information in the evaluation of the need for 
bracing or support as required by final 
§§ 1910.269(q)(1)(i) and 1926.964(a)(2). 

in Table 28 (falls from aerial lifts; falls from 
structures; electric shock, too close to live 
parts; burns from arc flash) contain numbers 
of accidents that are identical to the numbers 
contained in Table 24, as OSHA based both 
tables on its analysis of the CONSAD 
accident data. For reasons explained later, 
OSHA derived the number of accidents 
associated with the fifth category by 
determining the number of accidents in Table 
24 that the information-transfer, job-briefing, 
and training provisions of the final rule could 
prevent, not including accidents that the 
provisions of the final rule that address the 
first four accident categories in Table 27 also 
could prevent. Based on the analysis in Table 
27, OSHA determined that the final rule 
could potentially prevent 165 (or 61.6 
percent) of the 268 total accidents the Agency 
analyzed. 

Table 29 takes the analyses from Table 24, 
Table 27, and Table 28 and performs a 
sensitivity analysis that accounts for the 
combinations of provisions that are necessary 
to prevent different kinds of accidents. OSHA 
discusses this analysis in more detail later. 
However, OSHA first describes the costs 
associated with each accident category in 
detail. 

For the purposes of Table 29, OSHA 
allocated to each hazard the costs of a 
provision based on the percentage of 
accidents addressed by the provision as a 
percentage of all accidents addressed by that 
provision. That is, if a provision has costs of 
$10 million dollars and 10 percent of all 
accidents addressed by the provision address 
electric-shock hazards, then OSHA allocated 
$1 million dollars of the costs of the 
provision to electric-shock hazards. OSHA 
believes that allocating costs of provisions in 
proportion to the percentage of accidents 
those provisions address allows for a 
reasonable determination of the costs of 
provisions associated with individual 
accidents. Indeed, this approach is entirely 
consistent with the approach OSHA takes in 
the final rule: For example, final 
§§ 1910.269(a)(2)(i)(C) and 1926.950(b)(1)(iii) 
specifically require that employers determine 
the degree of employee training based on the 
risk to the employees for the hazards they are 
likely to encounter. Accordingly, allocating 
costs in proportion to the percentage of 
accidents caused by each hazard is a 
reasonable approach. 

There are two possibilities with respect to 
the costs of the provisions that address 
multiple kinds of hazards (like the job- 
briefing and information-transfer provisions). 
First, there may be a certain minimum time 
necessary for such activities as job briefings 
or information transfer whenever the final 
rule requires those activities. If so, the 
allocation of the minimum time for each 
activity is a classic joint-cost allocation 
problem and allocating cost as a percentage 
of expected benefits is one common solution. 
Alternatively, the total time allotted may be 
a function of whether or not hazards are 
present. If this is the case, then the 
percentage of accidents associated with a 
given hazard is a reasonable proxy for the 
percentage of time employees encounter the 
hazard and the time required to transfer the 
associated information. OSHA believes the 

data supports the conclusion that the time 
allotted is a function of whether or not 
hazards are present. For example, OSHA 
expects, and the data supports the 
conclusion, that the hazards from falls from 
aerial lifts and from structures will seldom be 
part of the information employers provide for 
job briefings and information transfer 
because employees encounter the hazards 
from falls from aerial lifts and from structures 
far less often than they do other hazards 
addressed by the final rule, such as electric- 
shock and arc-flash hazards. 

Falls From Aerial Lifts 
As explained later in the FEA, OSHA 

estimated the costs of purchasing new fall 
protection equipment for employees working 
from aerial lifts. However, this is not the only 
cost associated with preventing these 
employees from falling. To ensure that 
employees use this fall protection equipment 
properly, employers must train workers in its 
use. Thus, training, and, consequently, a 
portion of the training costs, contributes to 
the prevention of falls from aerial lifts. OSHA 
assigned a percentage (2 percent) of the 
annualized general training costs equal to the 
percentage of accidents involving such falls 
taken from Table 27 and added that cost to 
the annualized costs associated with 
providing fall protection for employees 
working from aerial lifts. The Agency 
estimates that the information-transfer and 
job-briefing requirements do not contribute 
substantially to the prevention of these 
accidents because there is little or no 
additional related information provided to 
employees as a result of those new 
provisions. 

Falls From Structures 

As explained later in the FEA, OSHA 
estimated the costs directly associated with 
the new fall-protection requirements for 
employees climbing or changing location on 
poles, towers, or similar structures. The costs 
include the purchase of upgraded fall 
protection equipment, training workers in its 
use, and, to a small extent (1 percent, from 
Table 27), job briefing. As opposed to other 
categories of training, the FEA includes a 
separate cost item for training when the 
employer requires workers to use the 
upgraded fall protection equipment. OSHA 
included this cost in its cost estimate for this 
analysis. OSHA estimated that 1 percent of 
the annualized job-briefing-related 
accidents 533 involve the ‘‘Falls from 
Structure’’ category. 

Electric Shock, Too Close to Live Parts 

As explained later in the FEA, OSHA 
estimated the costs of the revised minimum 
approach distances. However, the final rule 
further prevents electric-shock accidents 
involving employees approaching too close 
to energized parts through the revised work- 
positioning requirements. Employers incur 
costs for these requirements through training, 
including training in the revised minimum 
approach distances. Consequently, the 
Agency assigned a percentage of the 
annualized general-training costs (71 percent) 

to the prevention of these electric-shock 
accidents and added these costs to its cost 
estimate for the approach-distance 
requirements. In addition, without 
knowledge of the voltages of exposed live 
parts in the work area, employees would not 
be able to comply with the revised approach- 
distance provisions. As a result, the 
information-transfer (for contract employers) 
and job-briefing provisions also act to 
prevent these electric-shock accidents, and 
OSHA added a percentage of the annualized 
information-transfer and job-briefing costs 
(69 percent and 63 percent, respectively) to 
its estimated costs for the approach-distance 
provisions. 

Burns From Arc Flash 

As explained later in the FEA, OSHA 
estimated costs associated with the arc-flash 
requirements in the final rule. To follow the 
new work practices involving arc-flash 
protection, employees must receive training, 
and employers incur training costs associated 
with these requirements, in addition to the 
direct costs associated with these 
requirements. Finally, without knowledge of 
the estimated incident energy (or, for contract 
employers, the system parameters necessary 
to estimate incident energy), contract 
employers and employees would not be able 
to select the appropriate protective 
equipment. For these reasons, OSHA added 
a percentage of the annualized costs 
associated with general training (27 percent), 
information transfer (17 percent), and job 
briefing (27 percent) to its estimate of costs 
for the arc-flash requirements. 

Accidents Other Than Those Listed Above 

As shown in Table 27, the new 
information-transfer requirements and the 
new job-briefing requirements potentially 
could prevent 11 and 14 accidents, 
respectively (not including accidents in the 
other four accident categories).534 The 
information provided to employees through 
these requirements would facilitate employee 
compliance with the work practices required 
by the existing standard. Therefore, the only 
costs of the final rule directed toward the 
prevention of these accidents are costs 
associated with the information-transfer and 
job-briefing provisions. 

6. Sensitivity of Net Benefits to Potential 
Preventability 

Table 29 shows the break-even percentages 
by type of accident and for the final rule as 
whole. In this analysis, OSHA first addresses 
the reasonableness of concluding that the 
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535 The 45.5 total potentially prevented annual 
fatalities and 273.1 total potentially prevented 

annual injuries are the sums of the fatalities and injuries potentially prevented annually for each 
accident type, from columns 3 and 4 in Table 29. 

benefits of the final rule’s provisions 
addressing each individual type of accident 
outweigh the costs of those provisions. 
OSHA then explains how the two sensitivity 
analyses it conducted (that is, the first 
analysis showing the break-even point for 
each provision separately and the second 
analysis, discussed herein, showing the 
break-even point for the combined 
provisions) further supports the conclusion 
OSHA drew, in its main benefits analysis, 
that the total benefits of the final rule exceed 
the total costs of the final rule. 

Table 29 indicates that, for four categories 
of hazards, less than 10 percent of potential 
benefits are necessary for benefits to break 
even with the costs of the provisions 
addressing those hazards. One category of 
hazard in Table 29, arc-flash-related 
accidents, has a breakeven effectiveness of 
23.8 percent. OSHA concludes that the 
benefits of the final rule’s provisions 
addressing these five categories of hazards 
will outweigh the costs of these provisions. 
First, as explained earlier, in discussing the 
first sensitivity analysis, if there is full 
compliance with all provisions necessary to 
protect against arc-flash, electric-shock, and 
climbing fall protection-related accidents 
(including the relevant work-practice and 
training, information-transfer, and job- 
briefing provisions), then there will be no 
fatalities and few or no serious injuries 
involving arc flash, electric shock, and 
climbing fall protection. Second, the break- 
even percentage associated with the aerial-lift 
fall-protection hazard is only 2.3 percent of 
relevant benefits (or 2.3 percent of 0.8 
fatalities and 4.9 serious injuries). The new 
aerial-lift fall-protection provision should 

prevent at least this small percentage of 
fatalities and serious injuries. As discussed 
in the first sensitivity analysis, using body 
harnesses instead of body belts will not only 
reduce the number of fatalities and the 
severity of some injuries, but also increase 
the probability that employees use fall 
protection because it is not always possible 
for an employer to detect from the ground 
whether an employee is wearing a body belt, 
but it is relatively easy to determine whether 
an employee is wearing a body harness. 
Finally, the relevant benefits of the job- 
briefing and information-transfer provisions 
outweigh the costs assigned to the ‘‘other’’ 
category (which has a break-even percentage 
of 8.9 percent of 3.8 fatalities and 23.1 
serious injuries). The relevant benefits 
should prevent at least this small percentage 
of fatalities and serious injuries. The 
accidents associated with the ‘‘other’’ 
category all involved employer failure to 
comply with the work practices required by 
the existing standard. As explained earlier, 
the information provided to employees 
through the new job-briefing and 
information-transfer requirements will 
facilitate employee compliance with these 
existing work-practice requirements. OSHA 
concludes that the relevant benefits will 
outweigh the relevant costs because of greater 
compliance with existing rules that the costs 
will engender. 

Finally, the two sensitivity analyses OSHA 
conducted support the conclusion that, given 
full compliance with the final rule, the total 
benefits of the final rule exceed the total 
costs of the rule. The single-provision 
analysis, in Table 25 and Table 26, 
established the break-even percentages that 

are necessary for the benefits of single 
provisions to meet or exceed costs. In 
discussing that analysis, OSHA explained 
that it was reasonable to conclude, for each 
of the provisions, that benefits meet or 
exceed costs. Since it is reasonable to 
conclude, with respect to individual 
provisions, that benefits meet or exceed 
costs, it also is reasonable to conclude, based 
on this analysis, that the total benefits of the 
final rule meet or exceed total costs. 

It is also reasonable to conclude, based on 
the second sensitivity analysis, that the total 
benefits of the final rule meet or exceed total 
costs. Table 29 provides that the final rule 
will have total benefits at least equal to total 
costs if the rule prevents 12.0 percent or 
more of potentially preventable accidents. 
Thus, according to Table 29, the final rule 
will have benefits that are equal to or exceed 
costs if the rule prevents at least 5.5 fatalities 
and 33 injuries per year (that is, 12.0 percent 
of the 45.5 total fatalities and 273.1 total 
injuries potentially prevented annually by 
the final rule).535 Full compliance with the 
final rule will almost certainly prevent 12.0 
percent or more of potentially preventable 
accidents because, as explained in the 
discussion of the first sensitivity analysis, 
fatalities and serious injuries from climbing 
fall protection, minimum approach-distance, 
and arc-flash-related accidents are virtually 
impossible if there is full compliance with 
the final rule. According to Table 29, these 
hazards together account for 55.2 percent of 
all accidents OSHA reviewed for this 
supplemental analysis, as well as 40.8 
fatalities and 245.1 injuries. 

Accident category 

Provision category 

Information transfer Job briefing 
Training other than 
fall protection for 

structures* 

Training in fall pro-
tection for structures* 

Number Percent Number Percent Number Percent Number Percent 

Falls from Aerial Lifts ....................................... 0 0 0 0 3 2 N/A N/A 
Falls from Structures ........................................ 0 0 1 1 N/A N/A 10 100 
Electric Shock, Too Close to Live Parts .......... 53 69 96 63 95 71 N/A N/A 
Burns from Arc Flash ....................................... 13 17 42 27 36 27 N/A N/A 
Accidents Other than Those Listed Above ...... 11 14 14 9 0 0 N/A N/A 

Total .......................................................... 77 100 153 100 134 100 10 100 

Accident category 

Provision category 

Aerial lift fall 
protection 

Climbing fall 
protection Approach distance Arc flash 

Number Percent Number Percent Number Percent Number Percent 

Falls from Aerial Lifts ....................................... 3 100 ................ ................ ................ ................ ................ ................
Falls from Structures ........................................ ................ ................ 10 100 ................ ................ ................ ................
Electric Shock, Too Close to Live Parts .......... ................ ................ ................ ................ 96 100 ................ ................
Burns from Arc Flash ....................................... ................ ................ ................ ................ ................ ................ 42 100 
Accidents Other than Those Listed Above ...... ................ ................ ................ ................ ................ ................ ................ ................

Total .......................................................... ................ ................ ................ ................ ................ ................ ................ ................

* The FEA separately estimates costs for training employees in upgraded fall protection for poles, towers, or similar structures. 
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TABLE 28—ACCIDENT CATEGORIES AND TOTAL NUMBER AND PERCENT OF ACCIDENTS POTENTIALLY PREVENTED BY ALL 
PROVISIONS 

Accident category Number * Percent † 

Falls from Aerial Lifts ............................................................................................................... 3 1.1 
Falls from Structures ............................................................................................................... 10 3.7 
Electric Shock, Too Close to Live Parts .................................................................................. 96 35.8 
Burns from Arc Flash ............................................................................................................... 42 15.7 
Accidents Other than Those Listed Above .............................................................................. 14 5.2 

Total ..................................................................................................................................... 165 61.6 

* Number of accidents addressed by the final rule. 
† Percent of 268 total accidents. 

TABLE 29—THE BENEFITS AND COSTS OF PROVISIONS OF THE ELECTRIC POWER GENERATION STANDARD COMPARED, BY 
TYPE OF ACCIDENT 

Type of accident/relevant 
provisions 

Percent of 
relevant 

accidents ad-
dressed by 
provisions 

(from Table 
28) 

Fatalities 
potentially 
prevented 
annually* 

Injuries 
potentially 
prevented 
annually† 

Total potential 
annual mone-
tized benefits‡ 

Aggregate 
annualized 

cost of 
provisions 
(from FEA) 

Portion of 
relevant 

accidents 
related to 

particular pro-
vision§ 

Annualized 
cost of pre-
venting par-

ticular hazard 

Percentage of 
potential bene-
fits needed to 
break even 
with costs** 

Aerial Lift Fall Protection: 
Equipment .................. ........................ ........................ ........................ ........................ $113,222 1 $113,222 ........................
Training ...................... ........................ ........................ ........................ ........................ 2,950,935 0.02 59,019 ........................

SUBTOTAL ......... 1.1 0.8 4.9 $7,384,608 ........................ ........................ 172,241 2.3 
Climbing Fall Protection: 

Equipment .................. ........................ ........................ ........................ ........................ 451,768 1 451,768 ........................
Training†† ................... ........................ ........................ ........................ ........................ 68,719 1 68,719 ........................
Job Briefing ................ ........................ ........................ ........................ ........................ 6,697,557 0.01 66,976 ........................

SUBTOTAL ......... 3.7 2.7 16.4 24,839,136 ........................ ........................ 587,463 2.4 
MAD: 

Evaluation/Equipment ........................ ........................ ........................ ........................ 1,807,505 1 1,807,505 ........................
Training ...................... ........................ ........................ ........................ ........................ 2,950,935 0.71 2,095,164 ........................
Information Transfer ... ........................ ........................ ........................ ........................ 17,820,841 0.69 12,296,380 ........................
Job Briefing ................ ........................ ........................ ........................ ........................ 6,697,557 0.63 4,219,461 ........................

SUBTOTAL ......... 35.8 26.5 159.0 240,335,424 ........................ ........................ 20,418,510 8.5 
Arc-Flash Protection: 

Evaluation/Equipment ........................ ........................ ........................ ........................ 19,446,147 1 19,446,147 ........................
Training ...................... ........................ ........................ ........................ ........................ 2,950,935 0.27 796,753 ........................
Information Transfer ... ........................ ........................ ........................ ........................ 17,820,841 0.17 3,029,543 ........................
Job Briefing ................ ........................ ........................ ........................ ........................ 6,697,557 0.27 1,808,341 ........................

SUBTOTAL ......... 15.7 11.6 69.7 105,398,496 ........................ ........................ 25,080,783 23.8 
Other: 

Information Transfer ... ........................ ........................ ........................ ........................ 17,820,841 0.14 2,494,918 ........................
Job Briefing ................ ........................ ........................ ........................ ........................ 6,697,557 0.09 602,780 ........................

SUBTOTAL ......... 5.2 3.8 23.1 34,909,056 ........................ ........................ 3,097,698 8.9 

TOTAL ......... 61.5 45.5 273.1 412,866,720 ........................ ........................ 49,356,694 12.0 

* Percentage of accidents potentially prevented (from Table 28) multiplied by 74 (the number of fatalities of the type addressed by the final rule). 
† Percentage of accidents potentially prevented (from Table 28) multiplied by 444 (the number of injuries of the type addressed by the final rule). 
‡ Cases valued at $8.7 million per fatality, $62,000 per injury. 
§ From Table 27. 
** Percentage of Potential Benefits Needed to Break Even with Costs derived by dividing the costs in column 8 by the benefits in column 5. 
† In the FEA, OSHA separately estimated costs associated with training employees on the revised fall-protection requirements for climbing and changing location on 

poles, towers, and similar structures. 
Note: Totals may not equal the sum or product of the components due to rounding. 

F. Technological Feasibility 

In accordance with the OSH Act, 
OSHA must demonstrate that 
occupational safety and health 
standards promulgated by the Agency 
are technologically feasible. OSHA 
demonstrates that a standard is 
technologically feasible ‘‘by pointing to 
technology that is either already in use 
or has been conceived and is reasonably 
capable of experimental refinement and 

distribution within the standard’s 
deadlines’’ (American Iron and Steel 
Inst. v. OSHA, 939 F.2d 975, 980 (D.C. 
Cir. 1991) (per curiam) (internal citation 
omitted)). OSHA reviewed each of the 
requirements imposed by the final rule 
and determined that compliance with 
the requirements of the rule is 
technologically feasible for all affected 
industries, that employers can achieve 
compliance with all of the final 

requirements using readily and widely 
available technologies, and that there 
are no technological constraints 
associated with compliance with any of 
the final requirements. 

The final rule in Subpart V and 
§ 1910.269 includes several new 
provisions or requirements that differ 
from the proposed rule. These 
modifications primarily involve 
personnel time to develop programs and 
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536 For voltages of 50 to 300 volts, Table R–3 
specifies a minimum approach distance of ‘‘avoid 
contact.’’ The minimum approach distance for this 
voltage range contains neither an electrical 
component nor an ergonomic component. 

procedures and to train employees. Any 
equipment required to comply is either 
currently in use or readily available. 
OSHA determined, based on its review, 
that all of the work practices and 
specifications required by the final 
standard are consistent with equipment 
procurement, installation, and work 
practices widely accepted in these 
industries. 

Several factors support OSHA’s 
determination regarding the 
technological feasibility of the final rule. 
First, OSHA concluded that compliance 
with existing § 1910.137 and § 1910.269 
was technologically feasible when it 
promulgated those standards in 1994 
(59 FR 4431). OSHA carefully reviewed 
the application of these provisions to 
construction operations and determined 
that the provisions in the final rule that 
OSHA based on the existing standards 
are technologically feasible in these 
operations. In fact, OSHA estimated as 
part of its cost analysis that 95 percent 
of firms that perform work for the 
construction of electric power 
transmission and distribution lines and 
equipment are currently following these 
standards because the firms also 
perform repair and maintenance work 
subject to § 1910.269. 

Second, the provisions in the 
standard not based on existing 
standards are also technologically 
feasible. As is evident from the 
discussion of § 1926.960(g)(2) in Section 
V, Summary and Explanation of the 
Final Rule, earlier in this preamble, any 
software that employers might have to 
use to comply with the final arc-hazard 
assessment provision is readily and 
widely available. Moreover, as is 
evident from the compliance-rate data 
discussed in this section of the 
preamble, the arc-flash protective 
equipment required by the final rule is 
readily and widely available, and the 
harnesses and work-positioning 
equipment required by the final rule are 
also readily and widely available.536 

Third, OSHA based many of the 
provisions in the final rule on national 
consensus standards, or indicated in the 
regulatory text of the final rule that it 
would deem employers that comply 
with specific provisions of certain 
national consensus standards to be in 
compliance with specified provisions of 
the final rule. Reliance on a national 
consensus standard provides assurance 
that a broad consensus of industry 
representatives recognize that a means 
of compliance is an appropriate way to 

comply and is, therefore, 
technologically feasible. 

Fourth, in Section V, Summary and 
Explanation of the Final Rule, earlier in 
this preamble, OSHA adequately 
responded to issues associated with the 
technological feasibility of specific 
provisions. In that section of the 
preamble, OSHA discussed 
technological feasibility concerns raised 
by rulemaking participants and also 
discussed the technological feasibility of 
provisions that differ from the proposed 
rule (such as the changes to the fall 
protection and minimum approach- 
distance requirements). The legal test 
for proving technological feasibility 
requires OSHA to establish a 
‘‘reasonable possibility that the typical 
firm will be able to . . . meet the 
[standard’s requirement] in most of its 
operations’’ (American Iron and Steel 
Inst. v. OSHA, 939 F.2d 975, 980 (D.C. 
Cir. 1991) (per curiam) (internal citation 
omitted)). The following examples 
demonstrate how OSHA satisfied this 
test with respect to the key minimum 
approach distance and fall protection 
provisions. 

In the section addressing OSHA’s 
revision of the minimum approach- 
distance requirements, OSHA addressed 
concerns that not all systems have the 
space necessary to accommodate the 
larger minimum approach distances that 
may result when an employer uses the 
final rule’s new default values for 
maximum per-unit transient 
overvoltages. (See the discussion of 
§ 1926.960(c)(1).) Instead of using these 
default values, employers may use an 
engineering analysis to determine the 
actual values for maximum per-unit 
transient overvoltages and then apply 
these values when calculating the 
required minimum approach distances. 
However, even then it is possible for the 
transient overvoltages to result in a 
minimum approach distance that 
exceeds the available space. In such 
cases, employers have the option of 
reducing the maximum transient 
overvoltages by implementing such 
measures as portable protective gaps, 
portable lightning arresters, circuit 
alterations, or operational controls 
(including disabling the automatic 
reclosing feature on the circuit and 
restricting circuit switching). Finally, if 
employers cannot use any of these 
measures to reduce the maximum 
transient overvoltages and, thereby, 
lessen the minimum approach 
distances, they have the option of 
deenergizing the circuit to perform the 
work. Therefore, the final rule’s 
minimum approach-distance 
requirements will not prevent 
employers from completing their work. 

With respect to the final rule’s 
requirement that qualified employees 
use fall protection when climbing and 
changing location on poles, towers, or 
similar structures, OSHA concluded, 
based on the record, that under these 
conditions it is generally feasible for 
employees to climb and change location 
while using fall protection. (See the 
discussion of § 1926.954(b)(3)(iii).) 
Substantial evidence in the record 
supports OSHA’s determination that the 
final rule is technologically feasible, 
notwithstanding the Agency’s 
acknowledgment in Section V, 
Summary and Explanation of the Final 
Rule, earlier in this preamble, that there 
may be limited circumstances that 
preclude the use of fall protection while 
qualified employees are climbing, or 
changing location on, a structure. OSHA 
addressed this issue by incorporating 
into the final standard an exception to 
the requirement for fall protection under 
these circumstances. Accordingly, the 
final rule provides that qualified 
employees need not use fall protection 
when climbing or changing location on 
poles, towers, or similar structures if the 
employer can demonstrate that climbing 
or changing location with fall protection 
is infeasible or creates a greater hazard 
than climbing or changing location 
without it. (See § 1926.954(b)(3)(iii)(C).) 

G. Costs of Compliance 

1. Introduction 

This portion of the analysis presents 
the estimated costs of compliance for 
the final rule. The estimated costs of 
compliance represent the additional 
costs necessary for employers to achieve 
full compliance. They do not include 
costs for employers that are already 
complying with the new requirements, 
nor do they include costs associated 
with achieving full compliance with 
existing applicable requirements. 

This analysis includes all elements of 
the final rulemaking, including changes 
to 29 CFR Part 1910 and 29 CFR Part 
1926. OSHA analyzed this consolidated 
set of actions in its entirety and 
included only parts of the final rule 
identified as imposing more than 
negligible costs in the analysis of 
compliance costs and impacts. The 
provisions of the rule with costs 
accounted for in this section include: 

• Paragraph (b)(1) of § 1926.950 and 
§ 1910.269(a)(2)(i) require each 
employee to receive training in, and to 
be familiar with, the safety-related work 
practices, safety procedures, and other 
safety requirements that pertain to his or 
her respective job assignments, as well 
as applicable emergency procedures. 
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Table 30 refers to the nonnegligible 
costs of these provisions as ‘‘Training.’’ 

• Paragraph (c) of § 1926.950 and 
§ 1910.269(a)(3) require host employers 
to provide certain information to 
contract employers, contract employers 
to provide certain information to host 
employers, and some coordination 
between host employers and contract 
employers. Table 30 refers to the 
nonnegligible costs of these provisions 
as ‘‘Host-contractor communication.’’ 

• Paragraph (a)(1) of § 1926.952 and 
§ 1910.269(c)(1)(i) require the employer 
to provide the employee in charge of the 
job with all available information that 
relates to the determination of existing 
characteristics and conditions that the 
crew must complete. Table 30 refers to 
the nonnegligible costs of these 
provisions as ‘‘Job briefing.’’ 

• Paragraph (b)(3)(iii)(A) of 
§ 1926.954 and § 1910.269(g)(2)(iv)(C)(1) 
require that employees working in aerial 
lifts use appropriate fall protection. 
Table 30 refers to the nonnegligible 

costs of these provisions as ‘‘Use of 
harnesses in aerial lifts.’’ 

• Paragraphs (b)(3)(iii)(B) and 
(b)(3)(iii)(C) of § 1926.954 and 
§ 1910.269(g)(2)(iv)(C)(2) and 
(g)(2)(iv)(C)(3) require employees 
climbing or changing work locations at 
elevated locations more than 1.2 meters 
(4 feet) above the ground on poles, 
towers, or similar structures to use 
appropriate fall protection. Table 30 
refers to the nonnegligible costs of these 
provisions as ‘‘Upgrading fall protection 
equipment.’’ 

• Paragraph (c)(1) of § 1926.960 and 
§ 1910.269(l)(3) require the employer to 
establish minimum approach distances 
and to ensure that no employee 
approaches or takes any conductive 
object closer to exposed energized parts 
than the established MAD, unless they 
use certain, specified safe work 
practices. Table 30 refers to the 
nonnegligible costs of these provisions 
as ‘‘MAD.’’ 

• Paragraph (g)(1) of § 1926.960 and 
§ 1910.269(l)(8)(i) require employers to 

perform a hazard assessment to 
determine if each employee would be 
exposed to hazards from flames or from 
electric arcs. For employees exposed to 
such hazards, §§ 1926.960(g)(2) and 
1910.269(l)(8)(ii) require the employer 
to make a reasonable estimate of the 
incident heat energy of each such 
exposure. Table 30 refers to the 
nonnegligible costs of these provisions 
as ‘‘Arc-hazard assessment.’’ 

• Paragraphs (g)(4) and (g)(5) of 
§ 1926.960 and § 1910.269(l)(8)(iv) and 
(l)(8)(v) require the employer to select, 
and ensure that employees use, 
appropriate flame-resistant and arc- 
rated clothing and equipment 
(collectively referred to as arc-flash 
protective equipment). Table 30 refers to 
the nonnegligible costs of these 
provisions as ‘‘Provision of appropriate 
arc-flash protective equipment.’’ 

Table 30 presents the total annualized 
estimated costs by provision and by 
industry sector. 

TABLE 30—SUMMARY OF COMPLIANCE COST BY INDUSTRY AND PROVISION 

Industry code Industry name Training 
Host-con-

tractor com-
munication 

Job briefing 

Other costs for 
employees not 
already cov-

ered by 
§ 1910.269 

Calculating in-
cident energy 
and arc-haz-
ard assess-

ment 
(arc-hazard 
assessment) 

NAICS 234910 ...... Water, Sewer, and Pipeline Con-
struction.

$59,908 $150,214 $70,743 $4,427 NA 

NAICS 234920 ...... Power and Communication Trans-
mission Line Construction.

1,579,831 1,891,463 1,777,657 121,855 NA 

NAICS 234930 ...... Industrial Nonbuilding Structure 
Construction.

3,216 204,286 70,999 NA NA 

NAICS 234990 ...... All Other Heavy Construction .......... 317,634 894,356 424,921 25,941 NA 
NAICS 235310 ...... Electrical Contractors ....................... 840,667 2,702,235 1,545,162 76,067 NA 
NAICS 235910 ...... Structural Steel Erection Contractors 5,642 47,763 24,717 NA NA 
NAICS 235950 ...... Building Equipment and Other Ma-

chine Installation Contractors.
8,134 44,957 23,197 NA NA 

NAICS 235990 ...... All Other Special Trade Contractors 23,289 124,535 71,957 NA NA 
NAICS 221110 ...... Electric Power Generation ............... 29,583 2,397,541 675,284 NA $628,793 
NAICS 221120 ...... Electric Power Transmission, Con-

trol, and Distribution.
54,588 6,393,786 1,144,815 NA 1,012,130 

NAICS 2211 .......... Major Publicly Owned Utilities ......... 7,345 571,626 153,887 NA 261,913 
Various .................. Industrial Power Generators ............ 4,778 648,391 306,992 NA 284,046 
SIC 0783 ............... Ornamental Shrub and Tree Serv-

ices.
16,321 1,749,688 407,227 NA NA 

Total ............... ........................................................... 2,950,935 17,820,841 6,697,557 228,289 2,186,883 

Industry code Industry name 

Provision of 
appropriate 

arc-flash pro-
tective equip-

ment 

Use of har-
nesses in aer-

ial lifts 

Upgrading fall 
protection 
equipment 

MAD 

Total 
annualized 
compliance 

costs 

NAICS 234910 ...... Water, Sewer, and Pipeline Con-
struction.

$180,982 NA NA NA $466,274 

NAICS 234920 ...... Power and Communication Trans-
mission Line Construction.

5,051,365 NA $108,190 NA 10,530,361 

NAICS 234930 ...... Industrial Nonbuilding Structure 
Construction.

216,963 NA NA NA 495,465 

NAICS 234990 ...... All Other Heavy Construction .......... 1,141,710 NA NA NA 2,804,561 
NAICS 235310 ...... Electrical Contractors ....................... 3,468,183 NA NA NA 8,632,314 
NAICS 235910 ...... Structural Steel Erection Contractors 58,585 NA NA NA 136,706 
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536 OSHA annualized one-time costs using the 
formula Ct = C i(1 + i) t/(1 + i) t

¥1, where C is the 
total one-time cost (also referred to as the ‘‘Present 
Value’’), i is the interest rate, and t is the number 
of years over which the cost is annualized (for 
example, the life of equipment). Loan-payment 
formulas, which can be used to calculate 
annualized payments for one-time costs, are 

standard items in spreadsheet software. To use 
these formulas to calculate annualized costs, 
substitute the annualization interest rate for the 
interest rate on the loan, the number of years of 
annualization for the loan period, and the one-time 
cost for the present value of the loan (the amount 
borrowed). 

537 The survey indicated the benefits component 
to be 30.3 percent of total compensation, the 
remainder being wages. The adjustment represents 
wages × (30.3/69.7). As elsewhere in the analysis, 
OSHA has performed its calculation on the precise 
fraction. 

Industry code Industry name 

Provision of 
appropriate 

arc-flash pro-
tective equip-

ment 

Use of har-
nesses in aer-

ial lifts 

Upgrading fall 
protection 
equipment 

MAD 

Total 
annualized 
compliance 

costs 

NAICS 235950 ...... Building Equipment and Other Ma-
chine Installation Contractors.

54,894 NA NA NA 131,182 

NAICS 235990 ...... All Other Special Trade Contractors 174,370 NA NA NA 394,151 
NAICS 221110 ...... Electric Power Generation ............... 2,084,506 NA 116,972 NA 5,932,679 
NAICS 221120 ...... Electric Power Transmission, Con-

trol, and Distribution.
3,546,921 NA 199,879 $1,593,692 13,945,811 

NAICS 2211 .......... Major Publicly Owned Utilities ......... 475,610 NA 26,727 213,812 1,710,921 
Various .................. Industrial Power Generators ............ 805,175 $48,612 NA NA 2,097,993 
SIC 0783 ............... Ornamental Shrub and Tree Serv-

ices.
0 64,610 NA NA 2,237,846 

Total ............... ........................................................... 17,259,264 113,222 451,768 1,807,505 49,516,264 

Note: (1) Totals may not equal the sum of the components due to rounding. 
(2) ‘‘NA’’ = Not Applicable. 
Sources: Office of Regulatory Analysis, OSHA. See text. 

As shown in Table 30, OSHA 
estimated the total annualized cost of 
compliance with the final rule to be 
about $49.5 million. The largest 
component of the compliance costs, at 
approximately $17.3 million annually, 
is the cost of providing arc-flash 
protective equipment. The other 
provisions of the final rule resulting in 
nonnegligible compliance costs include 
training ($3.0 million), host-contractor 
communication ($17.8 million), job 
briefing ($6.7 million), calculating 
incident energy and arc-hazard 
assessment (arc-hazard assessment) 
($2.2 million), use of harnesses in aerial 
lifts ($0.1 million), upgrading fall 
protection equipment ($0.5 million), 
and MAD ($1.8 million). In addition, the 
Agency estimated other minor costs for 
employees potentially not covered by 
existing § 1910.269 ($0.2 million). 

The remainder of this portion of the 
analysis explains the details underlying 
the calculations of the compliance costs 
associated with the final rule. OSHA 
estimated compliance costs for each 
provision of the rule that involves 

nonnegligible costs and for each affected 
industry sector. OSHA calculated total 
annualized costs by annualizing 
nonrecurring one-time costs (at 7 
percent over 10 years) and then adding 
these costs to recurring annual costs.536 
The calculations of the estimated costs 
associated with compliance are 
representative of the average resources 
necessary to achieve compliance with 
the final rule. 

OSHA based labor costs on industry- 
specific wage rates published by BLS 
[37], then, using data from its National 
Compensation Survey, OSHA adjusted 
those rates upwards by 43.5 percent to 
account for benefits and other 
employee-related costs [36], as 
presented in Table 31.537 OSHA 
estimated supervisory wage rates, 
including benefits, to be $29.20 per hour 
in the Ornamental Shrub and Tree 
Services industry, with an estimated 
range of $41.55 to $50.60 in all other 
affected industries. The Agency 
estimated electric power worker wage 
rates, including benefits, to be $21.26 
per hour in the Ornamental Shrub and 

Tree Services industry, with an 
estimated range of $29.99 to $40.77 in 
all other affected industries. OSHA 
estimated wage rates for engineers in the 
electric utility industry, including 
benefits, to be $51.94 per hour. The 
Agency estimated clerical wage rates, 
including benefits, to be $20.27 per hour 
in the Ornamental Shrub and Tree 
Services industry, with an estimated 
range of $22.44 to $28.75 in all other 
affected industries. 

The appropriate sections of this 
analysis address the comments on the 
costs of specific provisions of the final 
rule. For other provisions, OSHA 
adhered to the general approach it 
adopted in the PRIA. In most cases, 
commenters did not question the cost 
methodology used in the PRIA; 
therefore, OSHA carried this 
methodology over to this FEA. OSHA 
notes that, unless otherwise indicated, 
any increase in cost in the FEA above 
the costs in the PRIA is due to market 
factors, such as inflation and an increase 
in employment or number of projects in 
the relevant industries. 

TABLE 31—SUMMARY OF WAGE RATES FOR CALCULATING COMPLIANCE COSTS, BY INDUSTRY 

Industry code Industry name Supervisor Clerical 
Electric 
power 

worker * 

Utility 
supervisor 

Utility 
engineer 

Health and 
safety 

specialist 
Consultant 

NAICS 234910 .. Water, Sewer, and Pipeline Con-
struction.

$42.35 $23.76 $34.55 NA NA NA NA 

NAICS 234920 .. Power and Communication 
Transmission Line Construc-
tion.

42.35 23.76 34.55 NA NA NA NA 

VerDate Mar<15>2010 23:17 Apr 10, 2014 Jkt 232001 PO 00000 Frm 00271 Fmt 4701 Sfmt 4700 E:\FR\FM\11APR2.SGM 11APR2m
st

oc
ks

til
l o

n 
D

S
K

4V
P

T
V

N
1P

R
O

D
 w

ith
 R

U
LE

S
2



20586 Federal Register / Vol. 79, No. 70 / Friday, April 11, 2014 / Rules and Regulations 

538 As with other assertions in this analysis not 
supported directly by a citation, OSHA based its 
estimates on CONSAD’s analysis. CONSAD based 
its initial estimates on information gathered from 
Agency stakeholder meetings held in 2000 and from 
site visits conducted in 2001 and 2002. These initial 
estimates were reviewed by small entity 
representatives during the SBREFA process, in 
accordance with the SBREFA Panel findings, as 
summarized in the 2003 report of the Small 
Business Advocacy Review Panel [29]. CONSAD 
subsequently modified its estimates to reflect the 
findings of the Panel. CONSAD also incorporated 
information from the regulatory analysis, and 
supporting research, for the 1994 § 1910.269 
rulemaking and from regulatory analyses for related 
rulemakings. The CONSAD report was finalized in 
2005 [5]. Unless otherwise specified, OSHA 
received no objections to, or new evidence about, 
CONSAD’s estimates, and the estimates were not 
altered. 

539 One commenter suggested that it would take 
more than 8 hours to revise its training program (Ex. 
0240). While it is possible that some larger 
employers with complex operations may find this 
to be the case, the Agency believes its estimate is 

a reasonable average, in part because employers 
already are training employees in need of training 
on existing § 1910.269 and, in many cases, already 
are operating under elements of the final standard. 

540 OSHA is retaining from the PRIA its estimate 
of 4 hours of supervisory time, plus a half an hour 
of clerical time, for the Ornamental Shrub and Tree 
Services industry (70 FR 34905). Although no 
commenter objected to the estimate in the PRIA, 
OSHA now believes the estimate is conservative 
given the limited obligations on this industry 
specified by the final rule. 

TABLE 31—SUMMARY OF WAGE RATES FOR CALCULATING COMPLIANCE COSTS, BY INDUSTRY—Continued 

Industry code Industry name Supervisor Clerical 
Electric 
power 

worker * 

Utility 
supervisor 

Utility 
engineer 

Health and 
safety 

specialist 
Consultant 

NAICS 234930 .. Industrial Nonbuilding Structure 
Construction.

42.30 24.46 34.55 NA NA NA NA 

NAICS 234990 .. All Other Heavy Construction ..... 41.81 23.60 29.99 NA NA NA NA 
NAICS 235310 .. Electrical Contractors ................. 42.47 23.10 37.49 NA NA NA NA 
NAICS 235910 .. Structural Steel Erection Con-

tractors.
42.27 22.44 37.49 NA NA NA NA 

NAICS 235950 .. Building Equipment and Other 
Machine Installation Contrac-
tors.

42.47 23.10 37.49 NA NA NA NA 

NAICS 235990 .. All Other Special Trade Contrac-
tors.

41.55 23.13 30.72 NA NA NA NA 

NAICS 221110 .. Electric Power Generation .......... 50.60 28.75 40.77 $50.60 $51.94 $50.79 $250.00 
NAICS 221120 .. Electric Power Transmission, 

Control, and Distribution.
50.60 28.75 40.77 50.60 51.94 NA 250.00 

NAICS 2211 ...... Major Publicly Owned Utilities .... 50.60 28.75 40.77 50.60 51.94 NA 250.00 
Various .............. Industrial Power Generators ....... 50.60 28.75 40.77 50.60 51.94 NA 250.00 
SIC 0783 ........... Ornamental Shrub and Tree 

Services.
29.20 20.27 21.26 NA NA NA NA 

* Depending upon the industry and the type of work performed (that is, power generation, power line, or both), these workers include line work-
ers, tree-trimming crew members, power plant workers, and substation workers. 

Notes: (1) Wage rates include an additional 30.3 percent of base salary for fringe-benefit costs. 
(2) ‘‘NA’’ = Not Applicable. 
Sources: BLS [36, 37]. 

For most provisions of the final rule, 
OSHA based the cost estimate in part on 
the estimated percentage of workers or 
firms already in compliance with the 
rule’s requirements. OSHA originally 
drew the compliance rates used to 
calculate costs from CONSAD’s report 
in support of the PRIA [5], which 
commenters on the proposal did not 
question, except as noted. In most cases, 
CONSAD estimated different 
compliance rates for small unionized 
establishments, small nonunionized 
establishments, large unionized 
establishments, and large nonunionized 
establishments.538 There are a few 
exceptions: Major Publicly Owned 
Utilities (NAICS 2211) and Ornamental 
Shrub and Tree Services (SIC 0783) only 
have compliance-rate estimates for 
small and large establishments, and 
Industrial Power Generators only have a 

compliance-rate estimate for large 
establishments. Generally, following the 
findings of CONSAD’s report [5], OSHA 
estimated that larger establishments and 
unionized workforces have higher 
compliance rates than smaller 
establishments and nonunionized 
establishments. The compliance cost 
tables presented later in this section of 
the preamble list these compliance rates 
as appropriate. 

One-Time Costs for Revising Training 
Programs 

Establishments covered by this final 
rule may need to revise their existing 
training programs to accommodate the 
amendments to existing standards made 
in this final rule. For example, 
employers may need to revise their 
training programs to address revisions 
in the employers’ minimum approach 
distances or arc-flash protection 
practices. However, these costs are one- 
time costs only because employers will 
have to revise these training programs 
once. These costs, therefore, merely 
reflect the transitional costs of the new 
standard. 

For all industries except for 
Ornamental Shrub and Tree Services, 
OSHA estimated the costs associated 
with revising training programs based 
on 8 hours of supervisory time plus an 
hour of clerical time.539 Due to the 

limited and less complex training 
required for employees in the 
Ornamental Shrub and Tree Services 
industry, OSHA estimated the costs 
associated with revising a training 
program in this industry based on 4 
hours of supervisory time plus half an 
hour of clerical time [5].540 

Thus, OSHA estimates that the 
average cost of compliance per affected 
establishment for revising existing 
training programs will be $127 for 
establishments in the Ornamental Shrub 
and Tree Services industry and $356 to 
$434 per establishment in all other 
affected industries. 

Most establishments in the affected 
industries either already have training 
programs that meet the requirements of 
the final rule or regularly revise their 
training programs to account for new 
information or work practices. These 
establishments will not incur any 
additional costs to achieve compliance 
with the final rule. 

OSHA estimated rates of current 
compliance for each affected industry. 
Within each industry, the Agency 
estimated rates of current compliance 
separately for establishments based on 
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541 Unless otherwise discussed in this FEA, and 
as with most other one-time costs under the final 
standard, OSHA annualized costs assuming that 
initial costs will occur in the first year after 
promulgation of the standard. OSHA notes that the 
PRIA referred to one-time costs as first-year costs. 
The Agency did not annualize these costs when 
initially presented in the PRIA, but did annualize 
them in the FEA. 

542 In the proposal, OSHA also accounted for on- 
going, annual training costs. OSHA determined that 
this approach was an error. Employers providing 
additional training for employees already receiving 
training in accordance with existing § 1910.269 will 

not accrue new on-going training costs in 
conjunction with the training requirements in 
revised § 1910.269 because these employers already 
must provide training under existing § 1910.269; 
OSHA does not consider the modified requirements 
of the revised standard to be more time-intensive 
than the existing requirements. Any new training 
(including the training in the use of fall protection 
for qualified climbers, discussed infra) replaces 
training already required. In contrast, OSHA notes 
that any employers providing additional training for 
employees not already receiving training in 
accordance with existing § 1910.269 will accrue 
new on-going, annual training costs. 

543 Consistent with this estimate, one commenter, 
Siemens Power Generation, Inc., noted that its 
employees already receive 4—8 hours of electrical 
safety training per year (Ex. 0163). The commenter 
indicated that the additional time OSHA allotted for 
training was not sufficient for its workers. In 
response, the Agency states that the assigned 1.5 
hours additional training is an average for most 
workers, including workers in the commenter’s 
industry, and that the allotted time should be 
sufficient to address the hazards for workers in that 
industry. The Agency also emphasizes that this 
estimate covers training on the new elements of the 
standard, not an entire safety training course. 

their size and on whether they had a 
unionized workforce. In the Ornamental 
Shrub and Tree Services industry, 
estimated rates of current compliance 
range from 50 to 75 percent. In all other 
affected industries, OSHA estimated 

rates of current compliance to range 
from 75 to 98 percent [5]. 

The total estimated cost of 
compliance for revising training 
programs is $0.7 million. Annualizing 
this nonrecurring one-time cost at a rate 

of 7 percent over 10 years 541 results in 
a total estimated annualized cost of 
approximately $0.1 million for all 
affected industries, as shown in Table 
32. Table 32 also shows the costs of 
compliance for each affected industry. 

TABLE 32—ANNUALIZED ONE-TIME COSTS FOR REVISING TRAINING PROGRAMS 

Industry code Industry name 
Establishments 

affected 
(%) 

Average cost per 
affected estab-

lishment 

Compliance rates 
(%) 

Annualized one- 
time compliance 

costs 

NAICS 234910 ...... Water, Sewer, and Pipeline Construction .... 95 $363 90/75/95/85 $6,426 
NAICS 234920 ...... Power and Communication Transmission 

Line Construction.
95 363 90/75/95/85 21,836 

NAICS 234930 ...... Industrial Nonbuilding Structure Construc-
tion.

100 363 90/75/95/85 1,804 

NAICS 234990 ...... All Other Heavy Construction ....................... 95 358 90/75/95/85 5,233 
NAICS 235310 ...... Electrical Contractors ................................... 95 363 90/75/95/85 13,158 
NAICS 235910 ...... Structural Steel Erection Contractors ........... 100 361 90/75/95/85 5,258 
NAICS 235950 ...... Building Equipment and Other Machine In-

stallation Contractors.
100 363 90/75/95/85 7,774 

NAICS 235990 ...... All Other Special Trade Contractors ............ 100 356 90/75/95/85 22,351 
NAICS 221110 ...... Electric Power Generation ........................... 100 434 95/95/98/98 3,325 
NAICS 221120 ...... Electric Power Transmission, Control, and 

Distribution.
100 434 95/95/98/98 9,821 

NAICS 2211 .......... Major Publicly Owned Utilities ...................... 100 434 95/98 1,350 
Various .................. Industrial Power Generators ........................ 100 434 98 1,127 
SIC 0783 ............... Ornamental Shrub and Tree Services ......... 100 127 50/75 2,130 

Total ............... ....................................................................... ............................ ............................ ............................ 101,592 

Notes: (1) Totals may not equal the sum of the components due to rounding. 
(2) For most NAICSs, compliance rates are for small unionized establishments, small nonunionized establishments, large unionized establish-

ments, and large nonunionized establishments, respectively. Major Publicly Owned Utilities (NAICS 2211) and Ornamental Shrub and Tree Serv-
ices (SIC 0783) only have compliance rates for small and large establishments, and Industrial Power Generators only have a compliance rate for 
large establishments. 

Sources: CONSAD [5], U.S. Census [43, 44, 45, 46]. 

One-Time Costs for Providing 
Additional Training for Employees 
Already Receiving Training in 
Accordance With Existing § 1910.269 

The final rule will impose costs 
related to the additional training 
required for employees currently 
receiving training that complies with 
existing § 1910.269. The costs in this 
section describe the cost of performing 
the training once the employer 
redesigns the program. As discussed in 
greater depth elsewhere, affected firms 
that perform construction work 
typically will need to comply with 
requirements of § 1910.269 as their 
operations span both construction and 
general industry operations. In this 
regard, § 1910.269 already effectively 

covers these firms. The discussion 
under the next heading provides costs 
for the limited number of firms that 
perform only construction 
operations.542 

OSHA estimates the costs associated 
with the additional training required for 
these employees as involving resources 
(including labor costs or other 
expenditures) equivalent to 1.5 hours of 
employee time plus 12 minutes of 
supervisory time plus 3 minutes of 
clerical time per employee for all 
affected industries, except Ornamental 
Shrub and Tree Services [5].543 For 
establishments in the Ornamental Shrub 
and Tree Services industry, OSHA 
estimates that providing additional 
training involves resources (including 

labor costs or other expenditures) 
equivalent to 0.75 hours of employee 
time plus 6 minutes of supervisory time 
plus 3 minutes of clerical time per 
employee [id.]. 

OSHA estimates that the average cost 
of compliance for providing the 
additional training will be 20 per 
employee for establishments in the 
Ornamental Shrub and Tree Services 
industry and will range from 55 to 73 
per employee in all other affected 
industries. 

OSHA accounted for new hires using 
a 3- to 53-percent turnover rate, 
depending on the industry, and 
accounted for additional costs 
associated with the transition to the 
final rule in the first-year by halving the 
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544 The FEA carries over the assumption, 
presented in the original CONSAD analysis and 
carried through the PRIA, of additional one-time 
training costs related to turnover. OSHA received 

no comments on this approach. The consideration 
of turnover here is to account for potential 
transitional costs related to the incremental increase 
in the time it takes to train new employees. In any 

event, inclusion of these costs results, at most, in 
a more conservative (and perhaps overestimated) 
estimate of costs. 

applicable turnover rate for each 
industry. OSHA notes that it increased 
the estimated turnover rate for 
Ornamental Shrub and Tree Services 
from 31 percent to 53 percent based on 
comments received from the Tree Care 
Industry Association (Exs. 0419, 0503). 
Table 33 shows the estimated turnover 
rates for the various affected industry 
segments.544 

Based on research conducted by 
CONSAD, OSHA estimates that most 
establishments in affected industries 
already are providing training that fully 
complies with the requirements of the 

final rule [5]. These establishments will 
not incur any costs for training under 
the final rule. 

OSHA estimated the rates of current 
compliance with the final requirements 
for each affected industry. Within each 
industry, the Agency estimated rates of 
current compliance separately for 
establishments based on their size and 
whether they have a unionized 
workforce. In the Ornamental Shrub and 
Tree Services industry, estimated rates 
of current compliance range from 50 to 
75 percent. In all other affected 
industries, the estimated rates of current 

compliance range from 75 to 98 percent 
[5]. 

The total estimated one-time cost of 
compliance for providing training that 
meets the requirements of the final rule 
is 0.6 million. When OSHA annualized 
this nonrecurring one-time cost at a rate 
of 7 percent over 10 years, it results in 
total estimated annualized costs of 
approximately 0.1 million, as shown in 
Table 33. Table 33 also shows the costs 
of compliance for each affected 
industry. 

TABLE 33—ANNUALIZED ONE-TIME COSTS FOR PROVIDING ADDITIONAL TRAINING TO EMPLOYEES ALREADY RECEIVING 
TRAINING IN ACCORDANCE WITH EXISTING § 1910.269 

Industry code Industry name 
Employees 

affected 
(%) 

Turnover 
rate 
(%) 

% workers 
in first-year 
transition 

Average 
cost per af-
fected em-

ployee 

Compliance 
rate 
(%) 

Annualized 
one-time 

compliance 
costs 

NAICS 234910 ...... Water, Sewer, and Pipeline 
Construction.

95 16 8 $61 90/75/95/85 $1,082 

NAICS 234920 ...... Power and Communication 
Transmission Line Construc-
tion.

95 16 8 61 90/75/95/85 28,521 

NAICS 234930 ...... Industrial Nonbuilding Structure 
Construction.

100 16 8 62 90/75/95/85 1,413 

NAICS 234990 ...... All Other Heavy Construction .. 95 16 8 55 90/75/95/85 5,984 
NAICS 235310 ...... Electrical Contractors ............... 95 11 6 66 90/75/95/85 21,348 
NAICS 235910 ...... Structural Steel Erection Con-

tractors.
100 11 6 66 90/75/95/85 384 

NAICS 235950 ...... Building Equipment and Other 
Machine Installation Contrac-
tors.

100 11 6 66 90/75/95/85 360 

NAICS 235990 ...... All Other Special Trade Con-
tractors.

100 11 6 56 90/75/95/85 938 

NAICS 221110 ...... Electric Power Generation ....... 100 3 2 73 95/95/98/98 8,023 
NAICS 221120 ...... Electric Power Transmission, 

Control, and Distribution.
100 3 2 73 95/95/98/98 13,608 

NAICS 2211 .......... Major Publicly Owned Utilities 100 3 2 73 95/98 1,829 
Various .................. Industrial Power Generators .... 100 3 2 73 98 3,651 
SIC 0783 ............... Ornamental Shrub and Tree 

Services.
100 53 27 20 50/75 14,191 

Total ............... ................................................... .................... .................... .................... .................... ...................... 101,332 

Notes: (1) Totals may not equal the sum of the components due to rounding. 
(2) For most NAICSs, compliance rates are for small unionized establishments, small nonunionized establishments, large unionized establish-

ments, and large nonunionized establishments, respectively. Major Publicly Owned Utilities (NAICS 2211) and Ornamental Shrub and Tree Serv-
ices (SIC 0783) only have compliance rates for small and large establishments, and Industrial Power Generators only have a compliance rate for 
large establishments. 

Sources: CONSAD [5], U.S. Census [43, 44, 45, 46]. 

One-Time Costs for Additional Training 
for Employees Not Already Receiving 
Training in Accordance with Existing 
§ 1910.269 

Companies that perform construction 
work associated with electric power 
generation, transmission, and 
distribution systems generally are also 
able and willing to perform (and do 
perform) similar work involving the 
repair and maintenance of such systems. 

The distinction between construction 
work and repair or maintenance work 
can be difficult to make in some 
situations. For example, the distinction 
may hinge on whether a particular piece 
of equipment is regarded as an upgrade 
or a ‘‘replacement-in-kind.’’ 

Since the work is often almost 
identical, companies are not likely to 
restrict themselves to only repair or 
maintenance work, or to only 

construction work, with regard to 
potential jobs involving electric power 
generation, transmission, and 
distribution. Thus, it is reasonable to 
assume that any company involved in 
such work will have their employees 
trained as required by the existing 
OSHA standard addressing this type of 
work in general industry (§ 1910.269). 

Small business representatives from 
the affected industries providing 
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545 For a discussion of why the FEA carried over 
the assumption, presented in the original CONSAD 
analysis and through the PRIA, of additional one- 
time training costs related to turnover, see supra, 
footnote 545. 

546 CONSAD estimated the additional training 
would be equivalent to 24 hours, rather than 24.75 
hours, of employee time [5]. OSHA’s estimate 
(which it developed in the PRIA) reflects additional 
transitional elements associated with these one- 
time costs. 

comments to OSHA on a draft of the 
proposed rule generally indicated that 
construction contractors follow and 
comply with § 1910.269 for all of their 
work, including construction work. But 
some small business representatives 
indicated that there are some companies 
that follow the existing standards for 
construction work in Subpart V, rather 
than the standards for general industry 
work in § 1910.269 [29]. 

When performing construction jobs 
covered by existing Subpart V, 
employers may be able to avoid costs 
associated with complying with 
§ 1910.269 requirements unrelated to 
training. However, those employers 
would still incur training costs if they 
perform maintenance jobs, which are 
covered by existing § 1910.269. Thus, 
before the compliance deadlines for the 
final rule, compliance with the training 
requirements of § 1910.269 in particular 
is likely, even if a specific job involves 
only construction work and the 
employer follows the relevant 
provisions of Subpart V. 

The number of firms, if any, that do 
only construction work as defined by 
OSHA, and, therefore, avoid providing a 
basic training regimen for employees 
under existing § 1910.269, is difficult to 
estimate. One Small Entity 
Representative (SER) estimated that 
about 10 to 30 percent of contractors 
involved in electric power transmission 
and distribution work may exclusively 
do construction; another representative 
stated that it did not know of any 
contractor firms that do exclusively 
construction work [29]. 

It is unlikely that contractors 
performing electric power generation, 
transmission, or distribution work meet 
both of the following criteria: (1) know 
and expect that, for all projects 
performed, only construction work will 
be done such that they do not need to 
train employees as required by existing 
§ 1910.269 and (2) have employees work 
without providing them with what 
many consider to be minimum basic 
safety training applicable to this type of 
work, as specified in the training 
requirements in existing § 1910.269. 
Only contractors meeting both of these 
criteria will incur costs under the final 
rule for training employees who are not 
already receiving training in accordance 
with existing § 1910.269. 

In the development of the final rule, 
OSHA was not able to identify any 
employers that performed work covered 
by Subpart V and did not perform work 
covered by § 1910.269. However, 
carrying over assumptions presented in 
the PRIA, OSHA calculated costs based 
on an estimate that 5 percent of the 
affected construction employees 

performs no work covered by existing 
§ 1910.269, primarily in response to the 
recommendations of the SBREFA Panel, 
as discussed in the Initial Regulatory 
Flexibility Analysis. Therefore, for 
purposes of estimating the costs of 
compliance associated with this final 
rule, OSHA estimates that 5 percent of 
the affected employees in several 
construction industries will need to 
receive the training required by existing 
§ 1910.269 for their employers to 
achieve full compliance. 

Specifically, OSHA estimates that 5 
percent of the affected employees in the 
following industries will require this 
training: Water, Sewer, and Pipeline 
Construction; Power and 
Communication Transmission Line 
Construction; All Other Heavy 
Construction; and Electrical Contractors. 
OSHA also accounted for new hires 
using an 11- to 16-percent turnover rate, 
depending on the industry, and 
accounted for additional costs 
associated with the transition to the 
final rule in the first-year by halving the 
applicable turnover rate for each 
industry.545 

One commenter stated: 
While many contractors may be doing 

work covered by § 1910.269 a good many of 
them don’t think they do or are not aware of 
it. Many if not all of their employees have 
never received training required by 
§ 1910.269. We believe that OSHA’s estimate 
of 5% of contractor employees will need this 
training is way off. [Ex. 0186] 

The contractors to which the 
commenter is referring are already 
legally obligated to comply with 
training under § 1910.269. These are 
costs the employers in question should 
already be bearing. The costs in this 
section only capture employers not 
currently required to comply with 
§ 1910.269. 

OSHA estimates the costs associated 
with the additional training necessary to 
achieve full compliance with the final 
rule for employees not already trained 
in accordance with § 1910.269 as 
involving resources (including labor 
costs or other expenditures) equivalent 
to 24.75 hours of employee time plus 3 
minutes of clerical time per employee in 
the affected industries.546 The Agency 
also includes a cost for supervisor 
training not accounted for in the PRIA, 

with one supervisor trained for every 
five workers. The Agency updated the 
assumptions contained in the PRIA to 
reflect current costs and assumes that 
these employees will receive their 
training in a training course at $1,149 
per person [28]. OSHA also updated the 
travel allowance of $90 included in the 
PRIA to $99 using the Bureau of 
Economic Analysis’ Implicit Price 
Deflator for Gross Domestic Product 
[32]. The Agency estimates that the 
average cost of compliance per affected 
employee for the required training will 
range from $2,198 to $2,387 in the 
affected industries. OSHA estimates 
current compliance of zero for this part 
of the analysis [5]. Commenters did not 
question this assumption. 

Thus, the Agency estimates the total 
one-time cost of compliance for 
providing additional training for 
employees not already trained in 
accordance with § 1910.269 to be $9.2 
million. When OSHA annualized this 
nonrecurring one-time cost at a rate of 
7 percent over 10 years, it resulted in 
estimated total annualized costs of 
approximately $2.7 million, as shown in 
Table 34. Table 34 also shows the costs 
of compliance for each affected 
industry. 

Annual Costs for Additional Training 
for Employees Not Already Covered by 
§ 1910.269 

As noted earlier, OSHA included 
training costs based on an estimate that 
5 percent of the affected construction 
workforce performs no work covered by 
§ 1910.269. Specifically, OSHA 
estimates that these training costs would 
affect 5 percent of the relevant 
workforce in the following industries: 
Water, Sewer, and Pipeline 
Construction; Power and 
Communication Transmission Line 
Construction; All Other Heavy 
Construction; and Electrical Contractors. 

OSHA estimated the annual costs 
associated with this additional training 
for new affected employees as involving 
resources (including labor costs or other 
expenditures) equivalent to 24 hours of 
supervisor and worker time plus 3 
minutes of clerical time per employee. 
OSHA estimates that the average cost of 
compliance per affected employee for 
the required training would range from 
$2,198 to $741,783 in the affected 
industries. 

The Agency estimated the number of 
affected employees in each 
establishment needing training each 
year by determining the corresponding 
workforce turnover rate. OSHA 
estimated the workforce turnover rate 
associated with the relevant 
occupational category for each 
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547 OSHA’s estimates of the one-time costs for 
training qualified employees in the use of fall 
protection and the costs for upgrading positioning 
straps as part of work-positioning equipment are 
conservative, as OSHA based these estimates on the 
total number of line installers and repairers, 
including underground power-line installers and 

repairers, who generally do not need to climb or 
change location on poles, towers, or similar 
structures. Employers will generally neither need to 
provide and ensure the use of, nor provide training 
on, the newly required type of work-positioning 
equipment for this subset of workers. 

548 For a discussion of why the FEA carried over 
the assumption, presented in the original CONSAD 
analysis and through the PRIA, of additional one- 
time training costs related to turnover, see supra, 
footnote 545. 

potentially affected industry. The 
estimated turnover rates among 
employees performing electric power 
generation, transmission, and 
distribution work ranged from 11 to 16 
percent in the affected construction 
industries [5]. 

For the establishments and employees 
affected by the expansion of the scope 
of this training requirement, OSHA 
estimated current compliance to be zero 
[5]. 

The total estimated annual cost of 
compliance for providing additional 

training for employees not already 
covered by § 1910.269 (and not already 
provided with such training) was about 
$0.0 million. Summing the annualized 
one-time costs and annual costs results 
in total costs of approximately $0.0 
million, as shown in Table 34. 

TABLE 34—ANNUALIZED ONE-TIME COSTS AND ANNUAL COSTS FOR ADDITIONAL TRAINING FOR EMPLOYEES NOT 
ALREADY RECEIVING TRAINING IN ACCORDANCE WITH EXISTING § 1910.269 

Industry code Industry name 

Employ-
ees af-
fected 

(%) 

Turnover 
rate 
(%) 

% work-
ers in 

first-year 
transition 

Average cost per 
affected em-

ployee* 

Compli-
ance rate 

(%) 

Annualized 
one-time 
compli-

ance costs 

Annual 
costs 

Total, 
annualized 

and an-
nual costs 

NAICS 234910 ..... Water, Sewer, and Pipeline Con-
struction.

5 16 8 $2,314/$26,730 25671 $52,400 $0 $0 

NAICS 234920 ..... Power and Communication Trans-
mission Line Construction.

5 16 8 2,314/741,783 772533 1,514,316 0 0 

NAICS 234930 ..... Industrial Nonbuilding Structure 
Construction.

0 NA NA NA 0 0 0 0 

NAICS 234990 ..... All Other Heavy Construction ....... 5 16 8 2,198/150,006 156411 306,417 0 0 
NAICS 235310 ..... Electrical Contractors .................... 5 11 6 2,387/466,573 339587 806,160 0 0 
NAICS 235910 ..... Structural Steel Erection Contrac-

tors.
0 NA NA NA 0 0 0 0 

NAICS 235950 ..... Building Equipment and Other Ma-
chine Installation Contractors.

0 NA NA NA 0 0 0 0 

NAICS 235990 ..... All Other Special Trade Contrac-
tors.

0 NA NA NA 0 0 0 0 

NAICS 221110 ..... Electric Power Generation ............ 0 NA NA NA 0 0 0 0 
NAICS 221120 ..... Electric Power Transmission, Con-

trol, and Distribution.
0 NA NA NA 0 0 0 0 

NAICS 2211 ......... Major Publicly Owned Utilities ...... 0 NA NA NA 0 0 0 0 
Various ................. Industrial Power Generators ......... 0 NA NA NA 0 0 0 0 
SIC 0783 .............. Ornamental Shrub and Tree Serv-

ices.
0 NA NA NA 0 0 0 0 

Total .............. ....................................................... ................ ................ ................ .............................. 1294201 2,679,293 0 0 

*The first value is the one-time cost; the second value is the annual cost. 
Notes: (1) Totals may not equal the sum of the components due to rounding. 
(2) ‘‘NA’’ = Not Applicable. 
(3) For most NAICSs, compliance rates are for small unionized establishments, small nonunionized establishments, large unionized establishments, and large non-

unionized establishments, respectively. Major Publicly Owned Utilities (NAICS 2211) and Ornamental Shrub and Tree Services (SIC 0783) only have compliance 
rates for small and large establishments, and Industrial Power Generators only have a compliance rate for large establishments. 

Sources: CONSAD [5], U.S. Census [43, 44, 45, 46]. 

6. One-Time Costs for Training 
Qualified Employees in the Use of Fall 
Protection 

The final rule requires qualified 
employees climbing or changing 
location on poles, towers, or similar 
structures to use fall protection 
equipment unless the employer can 
demonstrate that climbing or changing 
location with fall protection is infeasible 
or creates a greater hazard than climbing 
or changing location without it. This 
provision requires the use of new types 
of fall protection equipment, such as 
positioning straps with built-in 
anchorage straps by qualified workers 

who climb poles to work on electric 
equipment. Qualified employees will 
need to receive brief training—OSHA 
estimates an hour—in the use of the 
new fall protection equipment. To 
estimate the ratio of workers who climb 
or change location on poles, towers, or 
similar structures to all workers in that 
industry, OSHA divided the number of 
line installers and repairers (51,440) in 
NAICS 221100 (Electric Power 
Generation, Transmission and 
Distribution) by the total employment in 
that NAICS (395,570) [39, 40]. OSHA 
assumed that the resulting value of 0.13 
was similar across all affected 

NAICSs.547 In addition to the 13 percent 
of existing workers affected by this 
requirement, OSHA accounted for 
turnover and the first-year transition to 
the final rule, as previously noted.548 
The compliance rate for this training is 
necessarily the same as the compliance 
rate estimated for upgrading fall 
protection equipment, that is, 50 
percent across all affected NAICS. This 
approach results in estimated total one- 
time costs of $0.4 million and 
annualized one-time compliance costs 
of $0.07 million, as shown in Table 35. 
Table 35 also shows the costs of 
compliance for each affected industry. 
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549 OSHA derived this cost, which represents a 
composite of the various annualized nontraining 
costs divided by the number of affected employees, 

from the regulatory impact analysis supporting the 
1994 § 1910.269 rulemaking. 

550 This estimated cost increased over that 
estimated cost in the PRIA because OSHA updated 

the unit cost and the estimates of power workers in 
the affected industries (see the approach outlined 
under the heading ‘‘Profile of Affected Industries’’). 

TABLE 35—ANNUALIZED ONE-TIME COSTS FOR TRAINING IN USE OF FALL PROTECTION FOR QUALIFIED EMPLOYEES 

Industry code Industry name 
Employees 

affected 
(%) 

Turnover 
rate 
(%) 

% workers 
in first-year 
transition 

Average 
cost per af-
fected em-

ployee 

Compliance 
rate (%) 

Annualized 
one-time 

compliance 
costs 

NAICS 234910 ...... Water, Sewer, and Pipeline 
Construction.

0 NA NA NA NA $0 

NAICS 234920 ...... Power and Communication 
Transmission Line Construc-
tion.

13 16 8 $44 50/50/50/50 15,159 

NAICS 234930 ...... Industrial Nonbuilding Structure 
Construction.

0 NA NA NA NA 0 

NAICS 234990 ...... All Other Heavy Construction .. 0 NA NA NA NA 0 
NAICS 235310 ...... Electrical Contractors ............... 0 NA NA NA NA 0 
NAICS 235910 ...... Structural Steel Erection Con-

tractors.
0 NA NA NA NA 0 

NAICS 235950 ...... Building Equipment and Other 
Machine Installation Contrac-
tors.

0 NA NA NA NA 0 

NAICS 235990 ...... All Other Special Trade Con-
tractors.

0 NA NA NA NA 0 

NAICS 221110 ...... Electric Power Generation ....... 13 3 2 52 50/50/50/50 18,235 
NAICS 221120 ...... Electric Power Transmission, 

Control, and Distribution.
13 3 2 52 50/50/50/50 31,159 

NAICS 2211 .......... Major Publicly Owned Utilities 13 3 2 52 50/50 4,166 
Various .................. Industrial Power Generators .... 0 0 0 NA NA 0 
SIC 0783 ............... Ornamental Shrub and Tree 

Services.
0 NA NA NA NA 0 

Total ............... ................................................... .................... .................... .................... .................... ........................ 68,719 

Notes: (1) Totals may not equal the sum of the components due to rounding. 
(2) ‘‘NA’’ = Not Applicable. 
(3) For most NAICSs, compliance rates are for small unionized establishments, small nonunionized establishments, large unionized establish-

ments, and large nonunionized establishments, respectively. Major Publicly Owned Utilities (NAICS 2211) and Ornamental Shrub and Tree Serv-
ices (SIC 0783) only have compliance rates for small and large establishments, and Industrial Power Generators only have a compliance rate for 
large establishments. 

Sources: BLS [39, 40], CONSAD [5], U.S. Census [43, 44, 45, 46]. 

7. Costs To Comply With Existing 
§ 1910.269 (Other Than Training) for 
Employers Not Already Covered by 
§ 1910.269 

As described earlier, OSHA believes 
that construction contractors that 
perform work involving electric power 
generation, transmission, or distribution 
generally comply with the requirements 
of § 1910.269. Nevertheless, for 
purposes of estimating the costs of 
compliance associated with this final 
rule, OSHA estimated costs associated 
with complying with existing 
requirements in § 1910.269 for some 
construction establishments. 
Specifically, OSHA estimates that the 
compliance costs associated with 
achieving full compliance with the 
requirements of existing § 1910.269 for 

the construction industry will be 
equivalent to that represented by 5 
percent of the relevant workforce not 
being in compliance with the 
requirements of existing § 1910.269, 
which OSHA introduced in the general 
industry standards in 1994. In the PRIA, 
OSHA identified the affected employees 
as being in the following industries: 
Water, Sewer, and Pipeline 
Construction; Power and 
Communication Transmission Line 
Construction; All Other Heavy 
Construction; and Electrical Contractors. 
No commenters objected to this 
approach. 

In the analysis of the proposed rule 
published in 2005, OSHA estimated the 
resources necessary to achieve 
compliance with the relevant 
requirements to average about $64 per 

employee.549 This cost is equivalent to 
that associated with compliance with 
existing § 1910.269, as supported by the 
public record developed during 
promulgation of that standard (59 FR 
4320). There were no comments on the 
PRIA questioning this estimate but 
OSHA has updated it from $64 in 2005 
dollars to $70 in 2009 dollars to account 
for inflation, using the Bureau of 
Economic Analysis’ Implicit Price 
Deflator for Gross Domestic Product 
[32]. 

Thus, the total estimated annual costs 
associated with achieving compliance 
with the nontraining requirements of 
existing § 1910.269 for the construction 
industry is $0.2 million, as shown in 
Table 36. Table 36 also shows the costs 
of compliance for each affected 
industry.550 
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551 Final § 1926.968 defines ‘‘contract employer’’ 
as ‘‘[a]n employer, other than a host employer, that 
performs work covered by Subpart V of this part 
under contract.’’ That section also defines ‘‘host 
employer’’ as ‘‘[a]n employer that operates, or that 
controls the operating procedures for, an electric 
power generation, transmission, or distribution 
installation on which a contract employer is 
performing work covered by Subpart V of this part.’’ 
Thus, under the final rule the contract employer 
(also called ‘‘contractor’’ in the FEA) is not always 
under contract to a host employer. However, to 
simplify the analysis of costs under the final rule, 
the FEA assumes that every contract employer is 
working under contract to a host employer. This 
simplifying assumption should have a negligible 
effect on costs since contract employers will almost 
always be working for host employers and, in the 
remaining cases, the host employer and the contract 
employer (which is working for a different entity) 
must still exchange information. 

552 OSHA used CONSAD’s approach to estimating 
the number of projects. That is, the estimated 
number of projects per year for a given industry is 
equal to the number of crews (that is, the number 
of power workers divided by the crew size) 
multiplied by the number of projects per crew per 
day (that is, one project), multiplied by the number 
of workdays per year (250). For most industries, 
OSHA estimates that a crew consists of three power 
workers at small establishments and six power 
workers at large establishments. For Ornamental 
Shrub and Tree Services (SIC 0783), however, 
OSHA estimates that a crew consists of two workers 
at a small establishment and four workers at a large 
establishment [5]. 

553 OSHA notes that there are no costs associated 
with the provision in the final rule requiring the 
contract employer and the host employer to 
coordinate their work rules and procedures so that 
each employee of the contract employer and the 
host employer is protected. Because such 
coordination is essential for the reliable operation 
of electric power generation, transmission, and 
distribution systems, OSHA anticipates that host 
employers and contract employers are virtually in 
100-percent compliance already. 

554 OSHA’s estimates include the time for 
gathering, as well as disseminating, the required 

TABLE 36—ANNUAL COSTS TO COMPLY WITH EXISTING § 1910.269 (OTHER THAN TRAINING) FOR EMPLOYEES NOT 
ALREADY COVERED BY § 1910.269 

Industry code Industry name 
Employees 

affected 
(%) 

Average 
cost per af-
fected em-

ployee 

Compliance 
rates 
(%) 

Annual 
compliance 

costs 

NAICS 234910 ...... Water, Sewer, and Pipeline Construction .................................... 5 $70 0/0/0/0 $4,427 
NAICS 234920 ...... Power and Communication Transmission Line Construction ...... 5 70 0/0/0/0 121,855 
NAICS 234930 ...... Industrial Nonbuilding Structure Construction .............................. 0 NA NA NA 
NAICS 234990 ...... All Other Heavy Construction ....................................................... 5 70 0/0/0/0 25,941 
NAICS 235310 ...... Electrical Contractors ................................................................... 5 70 0/0/0/0 76,067 
NAICS 235910 ...... Structural Steel Erection Contractors ........................................... 0 NA NA NA 
NAICS 235950 ...... Building Equipment and Other Machine Installation Contractors 0 NA NA NA 
NAICS 235990 ...... All Other Special Trade Contractors ............................................ 0 NA NA NA 
NAICS 221110 ...... Electric Power Generation ........................................................... 0 NA NA NA 
NAICS 221120 ...... Electric Power Transmission, Control, and Distribution ............... 0 NA NA NA 
NAICS 2211 .......... Major Publicly Owned Utilities ...................................................... 0 NA NA NA 
Various .................. Industrial Power Generators ........................................................ 0 NA NA NA 
SIC 0783 ............... Ornamental Shrub and Tree Services ......................................... 0 NA NA NA 

Total ............... ....................................................................................................... .................... .................... .................... 228,289 

Notes: (1) Totals may not equal the sum of the components due to rounding. 
(2) ‘‘NA’’ = Not Applicable. 
(3) For most NAICSs, compliance rates are for small unionized establishments, small nonunionized establishments, large unionized establish-

ments, and large nonunionized establishments, respectively. Major Publicly Owned Utilities (NAICS 2211) and Ornamental Shrub and Tree Serv-
ices (SIC 0783) only have compliance rates for small and large establishments, and Industrial Power Generators only have a compliance rate for 
large establishments. 

Sources: CONSAD [5], U.S. Census [43, 44, 45, 46]. 

8. Annual Costs for Required 
Communications Between Host 
Employers and Contract Employers 

The final rule requires specific 
communications between host 
employers and contract employers. 
These requirements would apply for 
each project performed by a 
contractor.551 For a complete discussion 
of the host-contractor provisions of the 
final rule, see relevant discussion for 
§ 1926.950(c) in Section V, Summary 
and Explanation of the Final Rule, 
earlier in this preamble. 

Contractors perform an estimated 
4,596,731 projects for host employers 
annually. Contractors in establishments 
classified in the Power and 
Communication Transmission Line 
Construction industry perform about 
1,701,656 of those projects, and 

contractors in establishments classified 
in the Electrical Contractors industry 
perform another 1,247,104 of those 
projects [5, updated by OSHA].552 
OSHA estimates that the requirements 
for communications between host 
employers and contract employers will 
affect 50 percent of projects performed 
by contractors from small 
establishments and 100 percent of 
projects performed by contractors from 
large establishments. Furthermore, 
OSHA estimates that between 50 and 90 
percent of these projects are already in 
compliance.553 This compliance rate 
results in a total of 932,061 projects that 
will incur costs under the rule. The final 
requirements will not affect projects 

performed by host employers without 
the use of contract employers, so only 
projects performed by contract 
employers result in costs for host 
employers. To calculate the projects for 
which hosts will incur costs, OSHA 
relied on CONSAD’s [5] estimate of the 
percentage of projects performed using 
contractors, as shown in Table 37. 

Some projects will be sufficiently 
simple, straightforward, and routine as 
to avoid the need for additional 
communication beyond what was 
already occurring between host 
employers and their contractors before 
the promulgation of the final rule. The 
new communication requirements will 
not affect an estimated 50 percent of the 
projects performed by establishments 
with fewer than 20 employees [5]. 
OSHA determined that these 
requirements will affect all projects 
performed by establishments with 20 or 
more employees [id.] 

OSHA estimated the costs associated 
with these provisions as involving 
resources (including labor costs or other 
expenditures) equivalent to 10 minutes 
of supervisory time each for the host 
employer and the contractor on affected 
projects involving establishments with 
fewer than 20 employees and involving 
resources equivalent to 15 minutes of 
supervisory time each for the host 
employer and the contractor on affected 
projects involving establishments with 
20 or more employees [5].554 OSHA also 
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information. The Agency believes that host 
employers will most likely gather the required 
information for each contract as a whole, instead of 
gathering the information for each project, as this 
approach to gathering information would be the 
most cost-effective approach. Thus, the costs of 
gathering information would be distributed over all 
projects covered by each contract. Information on 

the safety aspects of the project should flow from 
the purely technical aspects of the project, for 
which consultation should be a logical outcome, 
thereby resulting in limited and incidental 
additional burden. 

The final rule’s time estimates are likely 
conservative. OSHA retained its estimates from the 

proposal. However, OSHA also revised the host- 
contractor requirements in the final rule in response 
to numerous comments, including comments from 
the Small Business Administration’s Office of 
Advocacy (Ex. 0207). The revisions should lower 
compliance burdens and reduce costs for host 
employers and contract employers. 

estimates that the average cost of 
compliance for contractors associated 
with the host-contractor provisions will 
range from $4.87 to $10.62 per affected 
project. The corresponding cost of 
compliance for utilities (host employers) 
associated with these requirements 
range from $8.43 to $12.65 per affected 
project. 

OSHA estimates that the 
communications required by the final 
rule already occur for most affected 
projects. Employers involved in an 
estimated 50 percent of the affected 
projects performed by smaller 
establishments are already in 
compliance with the final requirements, 
and an estimated 75 to 90 percent of the 
affected projects performed by larger 
contractors are also already in 
compliance. These projects will incur 
no additional costs to achieve 
compliance with the final host- 
contractor provisions. No commenter 
questioned these estimates of current 
compliance, originally developed by 
CONSAD for the PRIA [5]. 

Thus, OSHA estimates the total 
annual cost of compliance associated 
with the final host-contractor provisions 
to be approximately $17.8 million, as 
shown in Table 37. This total represents 
an increase from the PRIA due to a 
general increase in the number of 
contractor projects performed annually; 
furthermore, for reasons discussed in 
the summary and explanation for final 
§ 1926.950(c), in Section V, Summary 
and Explanation of the Final Rule, 
earlier in this preamble, the increase 
also results from accounting for the 
percentage of projects affected in the 
Ornamental Shrub and Tree Services 
industry. Table 37 also shows the costs 
of compliance for each affected 
industry. 

EEI questioned OSHA’s cost estimate 
for the host-contractor requirements in 
the proposed rule (Ex. 0501). EEI’s first 
objection was that ‘‘CONSAD gave no 
attention to the host-contractor 
provisions when assessing the risk to be 
addressed by the standard.’’ 

OSHA does not find that the extent to 
which the host-contractor provisions 

obviate risk has any bearing on the 
reasonableness of the estimated cost of 
complying with these provisions. 

EEI’s second objection was that ‘‘the 
nature of such communications varies 
widely [depending on] the nature of the 
particular work being performed, and 
the relative size of the owners and 
contractors involved.’’ 

As explained previously under the 
summary and explanation for final 
§ 1926.950(c), in Section V, Summary 
and Explanation of the Final Rule, 
earlier in this preamble, OSHA revised 
the host-contractor provisions to more 
clearly define the information that hosts 
and contractors must exchange. With 
the host-contractor requirements now 
more clearly defined, OSHA believes 
that the 10 to 15 minutes of supervisory 
time used to estimate the costs of these 
provisions are reasonable. The Agency 
notes that neither EEI nor any other 
commenter provided specific 
information that would enable the 
Agency to revise its estimate. 

TABLE 37—ANNUAL COSTS FOR REQUIRED COMMUNICATIONS BETWEEN HOST EMPLOYERS AND CONTRACTORS 

Industry code Industry name 

Con-
tractor 

projects 
per-

formed 
annually* 

Projects 
affected 

(%) 
small/
large 

Compliance 
rate 
(%) 

Con-
tractor 

projects 
affected 

Host % of 
contractor 

work 

Host 
projects 
affected 

Cost per 
project 
(small 
est.) 

Cost per 
project 
(large 
est.) 

Annual 
compliance 

costs 

Contractors 

NAICS 234910 ..... Water, Sewer, and Pipeline 
Construction.

65,078 50/100 50/50/75/75 16,270 NA NA $7.06 $10.59 $150,214 

NAICS 234920 ..... Power and Communication 
Transmission Line Con-
struction.

1,701,656 50/100 65/65/90/90 208,292 NA NA 7.06 10.59 1,891,463 

NAICS 234930 ..... Industrial Nonbuilding 
Structure Construction.

78,017 50/100 50/50/75/75 19,504 NA NA 7.05 10.57 204,286 

NAICS 234990 ..... All Other Heavy Construc-
tion.

410,541 50/100 50/50/75/75 102,635 NA NA 6.97 10.45 894,356 

NAICS 235310 ..... Electrical Contractors ......... 1,247,104 50/100 50/50/75/75 311,776 NA NA 7.08 10.62 2,702,235 
NAICS 235910 ..... Structural Steel Erection 

Contractors.
21,066 50/100 50/50/75/75 5,267 NA NA 7.04 10.57 47,763 

NAICS 235950 ..... Building Equipment and 
Other Machine Installa-
tion Contractors.

19,739 50/100 50/50/75/75 4,935 NA NA 7.08 10.62 44,957 

NAICS 235990 ..... All Other Special Trade 
Contractors.

62,701 50/100 50/50/75/75 15,675 NA NA 6.92 10.39 124,535 

SIC 0783 .............. Ornamental Shrub and 
Tree Services.

990,830 50/100 50/75 247,707 NA NA 4.87 7.30 1,749,688 

Contractor 
Subtotal.

............................................. 4,596,731 ................ .................... 932,061 ................ ................ ................ ................ 7,809,497 

Host Employers 

NAICS 221110 ..... Electric Power Generation ................ ................ .................... ................ 23 217,357 8.43 12.65 2,397,541 
NAICS 221120 ..... Electric Power Trans-

mission, Control, and 
Distribution.

................ ................ .................... ................ 62 579,649 8.43 12.65 6,393,786 
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555 Consistent with the assumption on the number 
of total employees per project, the costs also reflect 
one supervisor per project, plus two regular 
employees per project at small establishments, and 
five regular employees at large establishments, 
except in Ornamental Shrub and Tree Services (SIC 
0783), where it is one regular employee at small 
establishments and three at large establishments. 
OSHA’s cost estimate is probably overly 
conservative. OSHA believes that it should not, on 
average, take any additional time (over the time 
already required to conduct a job briefing under 
existing § 1910.269) for the employee in charge to 
brief the rest of the employees about the 
information the employer must supply the 

employee in charge pursuant to the final rule. In 
fact, in some cases, the final rule could reduce the 
time needed to conduct a job briefing. For example, 
if the employer tells the employee in charge that a 
utility pole on the job is cracked and that the pole’s 
ability to support additional weight is suspect, the 
employee in charge would no longer need to go 
over the pole inspection in as much detail, although 
the employee in charge would have to discuss pole- 
bracing procedures, during the job briefing. If the 
employer had not reported this information, the 
employee in charge would cover the pole 
inspection, but not bracing procedures, during the 
job briefing. However, after the employees 
discovered the crack, the employee in charge would 

need to hold a second job briefing (and expend 
additional time) to go over the bracing procedures. 

TABLE 37—ANNUAL COSTS FOR REQUIRED COMMUNICATIONS BETWEEN HOST EMPLOYERS AND CONTRACTORS— 
Continued 

Industry code Industry name 

Con-
tractor 

projects 
per-

formed 
annually* 

Projects 
affected 

(%) 
small/
large 

Compliance 
rate 
(%) 

Con-
tractor 

projects 
affected 

Host % of 
contractor 

work 

Host 
projects 
affected 

Cost per 
project 
(small 
est.) 

Cost per 
project 
(large 
est.) 

Annual 
compliance 

costs 

NAICS 2211 ......... Major Publicly Owned Utili-
ties.

................ ................ .................... ................ 6 51,823 8.43 12.65 571,626 

Various ................. Industrial Power Generators ................ ................ .................... ................ 9 83,233 NA 12.65 648,391 

Various Host 
Employer 
Subtotal.

............................................. ................ ................ .................... ................ ................ 932,061 ................ ................ 10,011,344 

Total .............. ............................................. ................ ................ .................... ................ ................ 932,061 ................ ................ 17,820,841 

* The table excludes projects performed directly by host employer utilities as they do not involve communications between host employers and contractors. The 
costs to utilities consist of costs to communicate with contractors on the projects contractors perform for utilities. 

Notes: (1) Totals may not equal the sum of the components due to rounding. 
(2) ‘‘NA’’ = Not Applicable. 
(3) For most NAICSs, compliance rates are for small unionized establishments, small nonunionized establishments, large unionized establishments, and large non-

unionized establishments, respectively. Major Publicly Owned Utilities (NAICS 2211) and Ornamental Shrub and Tree Services (SIC 0783) only have compliance 
rates for small and large establishments, and Industrial Power Generators only have a compliance rate for large establishments. 

Sources: CONSAD [5], U.S. Census [43, 44, 45, 46]. 

9. Annual Costs Associated With 
Expanded Requirements for Job 
Briefings 

The final rule expands existing 
requirements for employers to conduct 
job briefings before employees begin 
work on affected projects. Specifically, 
the final rule requires affected 
employers to provide the employee in 
charge of the job with all available 
information that relates to the 
determination of existing characteristics 
and conditions that the crew must 
complete. 

OSHA estimates that employers 
perform 9,953,249 projects in the 
construction, utility, power generation, 
and line-clearance tree-trimming 
industries annually [5, updated by 
OSHA]. Of these employers, the 
industries with the highest annual 
compliance costs, the Power and 
Communication Transmission Line 
Construction industry and the Electrical 
Contractors industry, perform an 
estimated 1,701,656 projects and 
1,247,104 projects, respectively (id.). 
While the final rule potentially affects 
100 percent of all 9,953,249 projects, 
between 85 and 98 percent of the 
projects are already in compliance [5]. 

Employers can achieve compliance 
with the final rule through the following 
small addition to routine 
communications that already take place 
regularly between employers and 
employees involved in the affected 
projects. Specifically, OSHA estimates 
the costs of compliance associated with 
the final job-briefing requirement to 
involve resources (including labor costs 
or other expenditures) equivalent to 5 
minutes of supervisory time and 5 
minutes of employee time for each 
employee on each affected project [5].555 

Thus, OSHA estimates that the 
average cost of compliance associated 
with the final requirements for job 
briefings will be $8.48 to $21.21 per 
affected project performed by utilities, 
other power generators, and 
construction contractors. The estimated 
average cost of compliance for projects 
performed by establishments in the 
Ornamental Shrub and Tree Services 
industry is about $4.20 to $7.75 per 
project. 

For the PRIA, based on research by 
CONSAD, OSHA estimated that 
employers already provide the required 
information to the employee in charge 
for most affected projects. Commenters 
on the proposal did not question these 

assumptions. OSHA estimates that 
employers (other than utilities and other 
power generators) involved in an 
estimated 85 percent of the affected 
projects performed by establishments 
with fewer than 20 employees are 
already in compliance with the final 
requirements, while employers (other 
than utilities and other power 
generators) involved in an estimated 95 
percent of the affected projects 
performed by establishments with 20 or 
more employees also are already in 
compliance with the final requirements 
[5]. Among utilities and other power 
generators, an estimated 95 percent to 
98 percent of the potentially affected 
projects involve employers already fully 
in compliance with the final provisions 
[id.]. For projects already in compliance, 
employers will incur no additional costs 
to achieve compliance with the final 
rule [id.]. 

The total estimated annual cost of 
compliance associated with the final 
requirement to provide information to 
the employee in charge is, thus, 
approximately $6.7 million, as shown in 
Table 38. Table 38 also shows the costs 
of compliance for each affected 
industry. 
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556 Since employers do not need to perform 
extensive recalculations of their systems annually, 
as assumed in the PRIA, the estimated annualized 
cost of this provision is substantially less than the 
estimated cost in the PRIA. 

557 While small utilities have the option of using 
the tables OSHA provides, this FEA conservatively 
assumed they will use the more expensive option 
of hiring consultants. 

TABLE 38—ANNUAL COSTS ASSOCIATED WITH JOB BRIEFINGS 

Industry code Industry name 
Projects 

performed 
annually 

Projects 
affected 

(%) small/
large 

Cost per 
project 

(small est.) 

Cost per 
project 

(large est.) 

Compliance 
rate 
(%) 

Annual 
compliance 

costs 

NAICS 234910 ...... Water, Sewer, and Pipeline 
Construction.

65,078 100/100 $9.29 $17.92 85/85/95/95 $70,743 

NAICS 234920 ...... Power and Communication 
Transmission Line Construc-
tion.

1,701,656 100/100 9.29 17.92 85/85/95/95 1,777,657 

NAICS 234930 ...... Industrial Nonbuilding Structure 
Construction.

78,017 100/100 9.28 17.92 85/85/95/95 70,999 

NAICS 234990 ...... All Other Heavy Construction .. 410,541 100/100 8.48 15.98 85/85/95/95 424,921 
NAICS 235310 ...... Electrical Contractors ............... 1,247,104 100/100 9.79 19.16 85/85/95/95 1,545,162 
NAICS 235910 ...... Structural Steel Erection Con-

tractors.
21,066 100/100 9.77 19.14 85/85/95/95 24,717 

NAICS 235950 ...... Building Equipment and Other 
Machine Installation Contrac-
tors.

19,739 100/100 9.79 19.16 85/85/95/95 23,197 

NAICS 235990 ...... All Other Special Trade Con-
tractors.

62,701 100/100 8.58 16.26 85/85/95/95 71,957 

NAICS 221110 ...... Electric Power Generation ....... 1,582,025 100/100 11.01 21.21 95/95/98/98 675,284 
NAICS 221120 ...... Electric Power Transmission, 

Control, and Distribution.
2,689,805 100/100 11.01 21.21 95/95/98/98 1,144,815 

NAICS 2211 .......... Major Publicly Owned Utilities 360,869 100/100 11.01 21.21 95/98 153,887 
Various .................. Industrial Power Generators .... 723,820 100/100 21.21 21.21 98 306,992 
SIC 0783 ............... Ornamental Shrub and Tree 

Services.
990,830 100/100 4.20 7.75 85/95 407,227 

Total ............... ................................................... 9,953,249 .................... .................... .................... ........................ 6,697,557 

Notes: (1) Totals may not equal the sum of the components due to rounding. 
(2) For most NAICSs, compliance rates are for small unionized establishments, small nonunionized establishments, large unionized establish-

ments, and large nonunionized establishments, respectively. Major Publicly Owned Utilities (NAICS 2211) and Ornamental Shrub and Tree Serv-
ices (SIC 0783) only have compliance rates for small and large establishments, and Industrial Power Generators only have a compliance rate for 
large establishments. 

Sources: CONSAD [5], U.S. Census [43, 44, 45, 46]. 

10. Costs Associated With Arc-Hazard 
Assessment 

Paragraph (g)(1) of final § 1926.960 
requires the employer to assess 
employee workplace exposures to 
hazards from flames or from electric 
arcs. Paragraph (g)(2) of final § 1926.960 
requires the employer to make a 
reasonable estimate, for each exposed 
employee, of the incident heat energy 
associated with hazards from electric 
arcs. The FEA estimates the cost for 
both provisions simultaneously in this 
section because, as part of the effort to 
calculate incident energy, the employer 
necessarily must assess the hazards to 
employees. The FEA also uses the term 
‘‘arc-hazard assessment’’ to refer to both 
requirements. 

For the proposed rule, the PRIA used 
an approach based on the CONSAD 
report [5], calculating annual costs on a 
per-project and per-employee basis. 
Some commenters questioned this 
approach, which projected a cost of $2 
per project. (See, for example, Exs. 0208, 
0505.) OSHA modified the PRIA 
methodology for arc-hazard assessment 
and instead is calculating primarily one- 
time costs on a per-firm basis. OSHA 
modified the methodology because it is 
not necessary to recalculate the costs for 

each project; the Agency believes that, 
except with respect to power generation 
installations as discussed later, a 
system-wide calculation is a more 
logical outcome of the rule.556 

OSHA also is not accounting for costs 
to contractors in the final rule (a second 
modification from the PRIA). The 
Agency believes that, as utilities will 
need to perform the calculations on 
their own systems either in-house or 
using engineering consultants, utilities 
will provide information on potential 
heat energy to contractors, even though 
the final rule does not explicitly require 
utilities to do so. Otherwise, host 
employers would incur costs associated 
with those estimates twice, once when 
the host employer generates the estimate 
and a second time when the contractor 
passes the costs of generating the 
estimate back to the host employer. 

As in the PRIA, OSHA estimates that 
75 percent of small utilities and 85 
percent of large utilities already 
performed the necessary calculations 
and will not incur costs under the rule. 

For the remaining utilities, which will 
have to estimate the available heat 
energy that would result from electric 
arcs, the approach will likely vary 
depending on the size of the utility. 
OSHA believes that small utilities 
would likely hire a consultant to 
perform the calculations for them, while 
large utilities would likely use 
commercially available software and 
perform the calculations in-house. 

OSHA estimates that the 25 percent of 
small utilities that do not already 
perform the calculations will hire a 
consultant to provide estimates of 
incident-heat-energy exposures. OSHA 
estimates that it will take a consultant 
28 hours to perform the calculations at 
a rate of $250 per hour, for an average 
cost of $7000 per affected utility and a 
total of approximately $1.2 million for 
all affected small utilities.557 When 
OSHA annualized this cost at 7 percent 
over 10 years, it results in annualized 
costs for affected small utilities of 
approximately $0.03 million. 

Large utilities are more likely than 
small utilities to face situations not 
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558 OSHA believes that (with the exception of 
power generation facilities, as discussed later) it 
likely overestimated the cost of performing the 
calculations, particularly with respect to 
distribution installations. This belief is based in 
part on expert opinion provided to ERG, which 
suggested that the calculations would require 
substantially fewer hours than indicated by TVA 
[8]. 

covered by the tables in Appendix E. 
These utilities can perform the 
calculations using several different 
methods. The proposed rule allowed 
employers to use Allen Privette’s Heat 
Flux Calculator, a free software program 
widely available on the Internet, to 
perform the calculations. After 
considering comments from rulemaking 
participants, OSHA determined that the 
Heat Flux Calculator is not a reasonable 
method for estimating incident energy 
regardless of exposure or voltage. (See 
the discussion of final § 1926.960(g)(2) 
in Section V, Summary and Explanation 
of the Final Rule, earlier in this 
preamble.) Many utilities already use a 
more reliable means of calculating 
incident heat energy, but some utilities 
will have to buy software to estimate 
incident heat energy. OSHA estimates 
that 15 percent of large utilities will 
need to purchase software, at a cost of 
approximately $2,500 per firm [7]. 

For the large utilities buying software, 
an engineer will have to input 
parameters into the software to 
determine the incident-heat energy that 
would result from electric arcs. These 
parameters include fault current, the 
expected length of the electric arc, the 
distance from the arc to the employee, 
and the clearing time for the fault. 
OSHA estimates that performing this 
task for all affected large-utility 
employees will require 500 engineering 
hours per affected firm, at the estimated 
hourly rate for an engineer of $47.17. 
This determination results in 
engineering costs of $25,970 per affected 
firm, and total engineering costs for all 
affected firms of $6.5 million. 
Consistent with the ratio of engineering 
time to clerical time used in the PRIA, 
these same firms will also incur clerical 
costs, equivalent to 25 hours of clerical 
time at a wage of $28.75 per hour, or 
$719 per utility. This determination 
results in total clerical costs for all 
affected firms of approximately $0.2 
million. Summing software, engineering 
labor, and clerical labor costs for all 
affected large firms results in total costs 
of $6.7 million and annualized costs of 
$2.1 million. 

TVA estimated that costs should be 
about $300 per employee (Ex. 0213). 
The PRIA estimated 2 hours of 
engineering time per employee and $2 
per project.558 

The Agency concluded that, because 
electric utilities will likely perform 
calculations on a per-circuit, rather than 
per-project or per-employee, basis and 
because the number of circuits operated 
by a utility is generally proportional to 
the size of that utility, the costs should 
be based on the number of hours the 
utility will take to perform the 
calculations as determined by the size of 
the utility. Consequently, the per- 
employee basis used by TVA and the 
per-employee and per-project basis used 
by the PRIA are generally unsuitable for 
estimating costs related to calculating 
incident energy. 

However, TVA’s description of the 
methodology it used in calculating 
incident energy suggests that TVA 
included costs associated with lowering 
incident energy at a nuclear power 
generation plant. As explained in the 
summary and explanation for final 
§ 1926.960(g)(5), in Section V, Summary 
and Explanation of the Final Rule, 
earlier in this preamble, OSHA believes 
that any such measures requiring 
substantial expenditures are likely to be 
necessary only for electric power 
generation installations. To account for 
the costs of adopting incident-energy- 
control measures for electric power 
generation installations, OSHA included 
costs for reducing incident-energy 
exposures that, when combined with 
OSHA’s estimated costs for calculating 
incident energy, correspond to TVA’s 
estimate of $300 per employee for firms 
in industries with generation 
installations. 

Thus, OSHA included costs in this 
FEA to account for additional 
engineering controls that employers 
with power generation installations 
might need to implement to reduce the 
incident energy of particular circuits to 
no more than 100 cal/cm2 (the 
maximum level for which protective 
clothing and equipment are generally 
available). Such engineering controls 
might include installing current-limiting 
devices, resetting circuit breaker trip 
devices, and using remote control 
operating and test equipment. 

To estimate the cost of these potential 
engineering controls, OSHA relied on 
the TVA estimate that the arc-hazard 
assessment will cost about $300 per 
employee. For each relevant industry 
affected by the need to implement these 
potential controls (the utilities in the 
Electric Power Generation industry 
(NAICS 221100), all Industrial Power 
Generators (Various NAICS), and Major 
Publicly-Owned Utilities (NAICS 2211) 
judged to operate power generation 
installations), TVA’s total estimated 
costs for the arc-hazard assessment were 
higher than the costs estimated by 

OSHA for this assessment. OSHA 
attributed the difference in cost between 
the two estimates to the additional 
engineering controls that OSHA 
identified for the final rule. TVA stated 
in its comments to the proposed rule 
that TVA based its estimates ‘‘on all 
circuits’’ (including, presumably, 
circuits that require a reduction in 
incident energy using engineering 
controls) and that its estimates did not 
include the cost of purchasing arc-flash 
protective equipment (Ex. 0213). 

To account for the additional 
engineering control costs, OSHA 
increased the cost of the arc-hazard 
assessments (which include the cost for 
engineering controls) for utilities having 
power generation installations above 
what OSHA already estimated for the 
assessment so that the total averaged 
$300 per power worker employee, 
consistent with TVA’s cost estimate. 
(For example, for a given industry, if the 
cost of the arc-hazard assessment, 
without the engineering controls 
adjustment, amounted to $150 per 
employee, OSHA increased the cost by 
$150 per employee to account for the 
adjustment.) OSHA also assumed that 
existing compliance rates associated 
with these engineering controls are 
identical to the compliance rates 
estimated for the unadjusted arc-hazard 
assessment (that is, the compliance rate 
estimated for the arc-hazard assessment 
without the addition of engineering 
controls). 

To calculate the percentage of firms in 
the Major Publicly-Owned Utilities 
industry that operate generating plants 
(and thus power generation 
installations), OSHA first cross- 
referenced OSHA’s estimate of 277 firms 
that are in the Major Publicly-Owned 
Utilities industry against the 2008 EIA 
Form 860 database, which provides a 
nationwide census of generating plants 
by owner [49]. This comparison showed 
that 106 of the firms that are in the 
Major Publicly-Owned Utilities industry 
and that are under the scope of the final 
rule own generating plants. OSHA then 
assumed that the distribution by size of 
this subset would mirror that of the 
entire Major Publicly-Owned Utilities 
population, resulting in an estimated 13 
small firms and 93 large firms that are 
Major Publicly-Owned Utilities with 
generating facilities. 

As indicated in Table 39, the Agency 
estimates that the annualized one-time 
cost for these engineering controls is 
approximately $26,737 for small firms 
and $2,123,110 for large firms, for a total 
of $2,149,847 for all affected firms. 

Summing software costs, engineering 
labor, clerical labor, consulting, and 
incident-energy reduction costs for both 
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559 The commenter also stated that electrical 
contractors would incur a special burden in 
conjunction with the final rule’s arc-flash protective 

equipment requirements. As discussed later, the 
Agency is costing eight pairs of flame-resistant 

clothing, which should be sufficient to cover the 
different situations contractors might face. 

small and large firms results in total 
estimated costs for all affected firms of 
$10.6 million. When this one-time cost 
is annualized at a 7-percent interest rate 
over 10 years, the resulting annualized 
costs are approximately $1.5 million as 
shown in Table 39. Table 39 also shows 
the costs of compliance for each affected 
industry. 

TVA asserted that the costs associated 
with arc-hazard assessments recur 
annually (Ex. 0213). TVA indicated that 
performing such a calculation, while 
time consuming initially, is not nearly 
as time consuming when performed on 
an ongoing basis. TVA suggested the 
ongoing cost would be only 3 percent of 
the initial cost (id.). 

As explained later, the Agency took a 
more conservative approach by 
assuming annual ongoing costs of 10 
percent of the initial cost. This approach 
includes an annual assessment to 
examine any changes in conditions and 

the costs of a potential recalculation of 
the system. (See Table 40.) 

One commenter suggested that 
liability costs would rise due to 
consultants underestimating incident 
heat energy (Ex. 0178). 

OSHA believes that this comment is 
speculative and without merit. 
Moreover, as a practical matter, the 
typical consultant would likely carry 
personal liability insurance and, 
therefore, factors this cost into his or her 
consulting fees (which the Agency is 
assuming will be $250 an hour, on 
average). Also, the commenter did not 
establish why these determinations 
present a new source of liability, as 
firms (whether consultants or utilities) 
that perform such calculations now are 
liable for any flawed estimates given to 
others. 

Another commenter suggested that 
electrical contractors may find it 
especially demanding to comply with 

the arc-hazard assessment provision 
because of the difficulties involved in 
training a highly mobile workforce to 
understand a constantly changing 
variety of electrical systems and because 
of the difficulties resulting from 
contractors’ working for a variety of 
utilities (Ex. 0501). 

OSHA believes that the commenter’s 
concerns are groundless. First, as stated 
earlier, the Agency accounted for any 
costs related to training and included in 
its calculations the costs specific to each 
affected industry. Second, as also stated 
earlier, the Agency expects that host 
employers will pass information related 
to potential heat-energy hazards to the 
contractors during the exchange of 
information between host employers 
and contract employers, as doing so is 
in their economic self-interest. As such, 
varying work situations and a mobile 
workforce should not pose major issues 
for contractors.559 

TABLE 39—ANNUALIZED ONE-TIME COSTS ASSOCIATED WITH ARC-HAZARD ASSESSMENT 

Industry code Industry name 
Compliance 

rate 
(%) 

Firms using 
consultant 

(% of small) 

Consulting 
hours per 

firm 

Total 
consulting 

costs 

Incident- 
energy 

reduction 
costs 

Total 
annualized 

costs— 
small firms 

Small Firms 

NAICS 234910 ...... Water, Sewer, and Pipeline Con-
struction.

NA NA NA NA NA NA 

NAICS 234920 ...... Power and Communication 
Transmission Line Construction.

NA NA NA NA NA NA 

NAICS 234930 ...... Industrial Nonbuilding Structure 
Construction.

NA NA NA NA NA NA 

NAICS 234990 ...... All Other Heavy Construction ...... NA NA NA NA NA NA 
NAICS 235310 ...... Electrical Contractors ................... NA NA NA NA NA NA 
NAICS 235910 ...... Structural Steel Erection Contrac-

tors.
NA NA NA NA NA NA 

NAICS 235950 ...... Building Equipment and Other 
Machine Installation Contrac-
tors.

NA NA NA NA NA NA 

NAICS 235990 ...... All Other Special Trade Contrac-
tors.

NA NA NA NA NA NA 

NAICS 221110 ...... Electric Power Generation ........... 75 25 28 $553,000 $25,461 $82,360 
NAICS 221120 ...... Electric Power Transmission, 

Control, and Distribution.
75 25 28 563,500 NA 80,230 

NAICS 2211 .......... Major Publicly Owned Utilities ..... 75 25 28 57,750 1,276 8,404 
Various .................. Industrial Power Generators ........ NA NA NA NA NA 0 
SIC 0783 ............... Ornamental Shrub and Tree 

Services.
NA NA NA NA NA NA 

Total ............... ....................................................... .................... .................... .................... 1,174,250 26,737 170,994 
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560 OSHA computed the present value for 9 years 
of costs, beginning with the year after the arc- 

hazard assessment provision goes into effect and 
lasting through year 10. 

TABLE 39—ANNUALIZED ONE-TIME COSTS ASSOCIATED WITH ARC-HAZARD ASSESSMENT 
[Continued] 

Industry code Industry name 

Total 
annualized 
costs—all 

firms 

All Firms 

NAICS 234910 ...... Water, Sewer, and Pipeline Construction ........................................................................................................... NA 
NAICS 234920 ...... Power and Communication Transmission Line Construction ............................................................................. NA 
NAICS 234930 ...... Industrial Nonbuilding Structure Construction ..................................................................................................... NA 
NAICS 234990 ...... All Other Heavy Construction .............................................................................................................................. NA 
NAICS 235310 ...... Electrical Contractors ........................................................................................................................................... NA 
NAICS 235910 ...... Structural Steel Erection Contractors .................................................................................................................. NA 
NAICS 235950 ...... Building Equipment and Other Machine Installation Contractors ....................................................................... NA 
NAICS 235990 ...... All Other Special Trade Contractors ................................................................................................................... NA 
NAICS 221110 ...... Electric Power Generation ................................................................................................................................... 473,269 
NAICS 221120 ...... Electric Power Transmission, Control, and Distribution ...................................................................................... 647,470 
NAICS 2211 .......... Major Publicly Owned Utilities ............................................................................................................................. 172,228 
Various .................. Industrial Power Generators ................................................................................................................................ 215,679 
SIC 0783 ............... Ornamental Shrub and Tree Services ................................................................................................................. NA 

Total ............... .............................................................................................................................................................................. 1,508,646 

Notes: (1) Totals may not equal the sum of the components due to rounding. 
(2) ‘‘NA’’ = Not Applicable. 
(3) All Industrial Power Generators are large establishments. 
Sources: ERG estimates, Cress [7], U.S. Census [43, 44, 45, 46]. 

OSHA also accounted for the periodic 
costs associated with updating arc- 
hazard assessments, as necessary. As 
explained in discussion of final 
§ 1926.960(g)(2) in Section V, Summary 
and Explanation of the Final Rule, 
earlier in this preamble, while 
commenters’ concerns that employers 
would need to constantly update their 

incident-energy estimates are baseless, 
periodic updates may be necessary 
under certain limited circumstances. As 
mentioned earlier, OSHA estimates that 
this periodic labor cost is equal to 10 
percent of the total one-time consulting, 
engineering, and clerical costs indicated 
in Table 39. When OSHA annualized 
the present value of this recurring labor 

cost 560 at 7 percent over 10 years, total 
annualized costs for all affected 
industries are $0.7 million. When OSHA 
included these periodic costs with the 
one-time arc-hazard assessment costs 
calculated earlier, total annualized arc- 
hazard assessment costs are 
approximately $2.2 million, as shown in 
Table 40. 

TABLE 40—TOTAL ANNUALIZED COSTS ASSOCIATED WITH ARC-HAZARD ASSESSMENT 

Industry code Industry name 
Annual labor 

costs 
(years 2–10) 

Present value 
of labor costs 
(years 2–10) 

Total 
annualized up-

dating cost 

Total 
annualized 

arc-hazard as-
sessment 

costs 

NAICS 234910 ...... Water, Sewer, and Pipeline Construction .................... NA NA NA NA 
NAICS 234920 ...... Power and Communication Transmission Line Con-

struction.
NA NA NA NA 

NAICS 234930 ...... Industrial Nonbuilding Structure Construction ............. NA NA NA NA 
NAICS 234990 ...... All Other Heavy Construction ...................................... NA NA NA NA 
NAICS 235310 ...... Electrical Contractors ................................................... NA NA NA NA 
NAICS 235910 ...... Structural Steel Erection Contractors .......................... NA NA NA NA 
NAICS 235950 ...... Building Equipment and Other Machine Installation 

Contractors.
NA NA NA NA 

NAICS 235990 ...... All Other Special Trade Contractors ............................ NA NA NA NA 
NAICS 221110 ...... Electric Power Generation ........................................... $179,396 $1,092,340 $155,525 $628,793 
NAICS 221120 ...... Electric Power Transmission, Control, and Distribution 420,631 2,561,221 364,660 1,012,130 
NAICS 2211 .......... Major Publicly Owned Utilities ..................................... 103,450 629,909 89,685 261,913 
Various .................. Industrial Power Generators ........................................ 78,861 480,183 68,367 284,046 
SIC 0783 ............... Ornamental Shrub and Tree Services ......................... NA NA NA NA 

Total ............... ...................................................................................... 782,337 4,763,654 678,237 2,186,883 

Notes: (1) Totals may not equal the sum of the components due to rounding. 
(2) ‘‘NA’’ = Not Applicable. 
Source: ERG estimate. 
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Costs for Providing Arc-Flash Protective 
Equipment 

The final rule requires affected 
employers to ensure that employees 
exposed to certain hazards wear flame- 
resistant clothing. The final rule also 
requires employers to ensure that each 
employee exposed to electric-arc 
hazards wears clothing with an arc 
rating greater than or equal to the 
applicable estimate of incident heat 
energy. Generally, the arc-rated clothing 
must cover the employee’s entire body, 
although there are limited situations in 
which the final rule does not require 
arc-rated protection for the employee’s 
hands, feet, or head. As previously 
mentioned in this analysis, OSHA uses 
the term ‘‘flame-resistant clothing’’ to 
refer generally to the flame-resistant and 
arc-rated clothing, and the term ‘‘arc- 
flash protective equipment’’ to refer to 
the flame-resistant and arc-rated 
clothing and equipment, required by 
§ 1926.960(g). 

OSHA estimated the average costs 
associated with providing the clothing 
that will be necessary to achieve full 
compliance with the final rule to 
involve resources equivalent to those 
associated with the following case 
example. An employer could generally 
achieve compliance with the final rule’s 
clothing provisions by purchasing eight 
sets of flame-resistant clothing per 
employee and one switching coat or 
flash suit for every three employees. 

OSHA estimated a single set of flame- 
resistant clothing to cost $191.75 [13]; 
and, with eight sets provided for each 
employee (at a total cost of $1,534.00 
per employee), the Agency assumed that 
the useful life of this apparel was 4 
years [5]. OSHA estimated a switching 
coat or flash suit to cost about $226.00 
[19] and to have an expected life of 10 
years [5]. Because use of the switching 
coat or flash suit will be intermittent, 
OSHA estimated that employers will 
need to provide only one switching coat 
or flash suit for every three affected 
employees [5]. 

Frank Brockman of the Farmers Rural 
Electric Cooperative Corporation 
commented on the costs of flame- 
resistant apparel (Ex. 0173). Mr. 
Brockman estimated that the cost of 
flame-resistant clothing would be in 
excess of $1,000 per employee. 

OSHA notes that the cost estimate 
used in this FEA ($1,534.00 per 
employee for flame-resistant clothing 
exclusive of switching coats) is 
consistent with Mr. Brockman’s 
estimate. 

Employers generally will substitute 
flame-resistant clothing for clothing that 
the employee or the employer would 

already be providing. OSHA did not 
include in this analysis the savings 
associated with employees’ no longer 
needing to purchase and launder the 
clothing that employees would 
otherwise wear. 

The final rule does not require 
employers to launder protective 
clothing for employees. To the extent 
that employers choose to begin 
laundering clothing or provide 
laundering services for employees in 
conjunction with providing flame- 
resistant clothing, the cost is not 
attributable to this final rule; and OSHA 
regards any such costs as transfers from 
employers to employees rather than 
additional costs to society. 

Based on research conducted by 
CONSAD, OSHA estimates that most 
establishments in all affected industries 
already provide employees with flame- 
resistant clothing that fully complies 
with the requirements of the final rule 
[5]. These establishments, therefore, will 
incur no additional costs to achieve 
compliance with the final rule’s 
requirements for flame-resistant 
clothing. 

For each affected industry, OSHA 
estimated rates of current compliance 
with the final requirements to provide 
arc-rated clothing. Within each 
industry, the Agency estimated rates of 
current compliance separately for 
establishments based on their size. 
Among construction contractors, the 
estimated average rate of current 
compliance for establishments with 
fewer than 20 employees is 50 percent. 
The average rate of current compliance 
among construction-contractor 
establishments with 20 or more 
employees is an estimated 75 percent. 
Among electric utilities and other 
electric power generators, current 
compliance is an estimated 80 percent 
for establishments with fewer than 20 
employees and 90 percent for 
establishments with 20 or more 
employees [5]. 

In his comments, Frank Brockman of 
the Farmers Rural Electric Cooperatives 
Corporation estimated that the flame- 
resistant clothing provision of the rule 
would affect 25 percent of the relevant 
workforce, for an implied compliance 
rate of 75 percent (Ex. 0173). This 
estimate is similar to the compliance 
estimates developed by CONSAD [5], 
which range from 50 percent to 90 
percent depending on the industry and 
establishment size, for an industry-wide 
average of 78-percent compliance. 

The total estimated annualized cost of 
compliance for providing flame- 
resistant clothing is approximately 
$15.6 million, as shown in Table 41. 
The total estimated annualized cost of 

compliance for providing switching 
coats or flash suits is approximately 
$0.4 million as shown in Table 42. 
Table 41 and Table 42 also show the 
costs of compliance for each affected 
industry. Together, the total estimated 
annualized cost of providing flame- 
resistant apparel and switching coats is 
approximately $16.0 million. 

In addition to clothing and switching 
coats or flash suits, the final rule 
requires the provision of face and head 
protection for workers in certain 
circumstances, typically when the 
workers perform energized work on 
equipment in enclosures and when 
work involves exposures to three-phase 
arcs. OSHA did not estimate costs in 
connection with face and head 
protection for the PRIA. To estimate the 
number of affected Electrical Power- 
Line Installers and Repairers (SOC 49– 
9051) for the final rule, OSHA 
calculated the number of line installers 
and repairers (that is, 51,440) as a 
percentage of total employment in 
NAICS 221100—Electric Power 
Generation, Transmission and 
Distribution (that is, 395,570) [39, 40], 
and assumed that this percentage (that 
is, 13 percent) was similar across all 
affected NAICS. OSHA believes that 
none of these workers currently use arc- 
rated face and head protection. To 
estimate the number of affected 
Electrical and Electronics Repairers 
working in generating stations, 
substations, and in-service relays (SOC 
49–2095), OSHA calculated the number 
of Electrical and Electronics Repairers 
(that is, 17,240) as a percentage of total 
employment in NAICS 221100—Electric 
Power Generation, Transmission and 
Distribution (that is, 395,570) [40, 41] 
and assumed that this percentage (that 
is, 4 percent) was similar across all 
affected NAICSs. OSHA believes that 
the use of arc-rated face and head 
protection is fairly common by these 
workers and estimates current 
compliance among the affected industry 
groups to range from 50 to 90 percent 
(equivalent to the compliance rates for 
flame-resistant clothing (Table 41) and 
switching coats or flash suits (Table 42). 

Based on publicly available 
information from vendors of electrical 
protective equipment, OSHA estimates 
that a faceshield costs $86.50 (with a 
useful life of 2 years), and that head 
protection such as a balaclava costs 
$29.75 (with a useful life of 2 years) [11, 
12]. Testimony suggesting that 
faceshields might run $60 and that 
balaclava might run $30 corroborates 
these cost estimates (Tr. 479). 

When OSHA annualized the costs of 
arc-rated face and head protection at a 
7-percent interest rate over the useful 
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561 While the final rule added some minor cost 
elements to the costs estimated in the proposal, the 
higher estimated cost of protective clothing in the 
FEA, relative to the PRIA, is due primarily to the 
higher estimated unit cost for the eight pairs of 
flame-resistant clothing. 

562 In his comments, Mr. Brockman calculated 
costs for workers in all affected establishments. 
This approach was erroneous, however, because the 
protective-clothing provisions of the final rule do 
not cover employees in the Ornamental Shrub and 
Tree Services industry. OSHA excluded the tree- 
care employees from Mr. Brockman’s calculation to 
arrive at a corrected estimate, using Mr. Brockman’s 
analysis, of $48.9 million. 

563 Mr. Brockman apparently estimated a cost for 
flame-resistant clothing only, but not other 
equipment such as switching coats or flash suits, as 
Mr. Brockman’s estimate referred only to OSHA’s 
proposed 4-year useful-life estimate for flame- 
resistant clothing, not OSHA’s proposed 10-year 
useful-life estimate for switching coats or flash suits 
(Ex. 0173; 70 FR 34915–34916). 

564 OSHA examined the effect of changing the 
costs for flame-resistant clothing using either end of 
this range—the costs range from $9.8 million for 5 
sets to $27.3 million for 14 sets (with OSHA’s 
estimate of $15.6 million for 8 sets between the two 
ends). As discussed under the heading ‘‘Economic 
Feasibility and Impacts,’’ later in this section of the 
preamble, costs must increase substantially beyond 
this range to raise an issue regarding economic 
feasibility. 

life of the equipment, the resulting total 
estimated costs are approximately $0.9 
million for faceshields and $0.3 million 
for head protection, as shown in Table 
43 and Table 44, and Table 45 and Table 
46, respectively. These tables also show 
the costs of compliance for each affected 
industry. 

Summing the costs for flame-resistant 
clothing, switching coats or flash suits, 
faceshields, and head protection results 
in total estimated annualized costs of 
approximately $17.2 million.561 

Using Mr. Brockman’s (Ex. 0173) 
approach to calculating costs for flame- 
resistant clothing, along with OSHA’s 
estimate of the number of affected 
workers, results in a ‘‘Brockman’’ 
estimate of $48.9 million.562 However, 
Mr. Brockman did not annualize his 
estimated costs. Doing so using an 
interest rate of 7 percent over the 4-year 
expected life of flame-resistant 
clothing 563 results in an annualized cost 
estimate of $14.4 million. OSHA notes 
that this estimate is less than both 
OSHA’s estimate of annualized costs for 
flame-resistant clothing alone $15.6 
million) and OSHA’s estimate of 
annualized costs for all arc-flash 
protective equipment ($17.3 million). 
As such, OSHA’s estimate is entirely 
reasonable. 

One commenter emphasized that 
workers typically wear multiple layers 
of clothing and complained that the 
proposal would require additional costs 
for the various layers of clothing (Ex. 
0186). 

The final rule clarifies that only the 
outer layer of clothing must be flame- 
resistant. 

Another commenter suggested the 
cost analysis should account for 
‘‘selecting and fitting’’ of apparel (Ex. 
0240). 

The commenter’s use of the terms 
‘‘selecting and fitting’’ here is somewhat 
ambiguous; in any event, the Agency 
already accounted for the key 
informational element in selecting and 
fitting apparel—the arc-hazard 
assessment. OSHA believes that once 
employers perform this assessment, any 
other elements of selecting and fitting 
clothing (such as selecting brand or 
vendor or size) is a negligible part of the 
overall cost. 

Some commenters argued that flame- 
resistant clothing required special 
laundering and that this would be an 
additional cost. (See, for example, Ex. 
0186.) 

OSHA concludes that there is no 
additional cost associated with 
laundering the flame-resistant clothing 
required by the final rule. First, as 
stated, the final rule does not require 
employers to launder protective 
clothing for employees; and, therefore, 
while employers may choose to launder 
protective clothing for their employees, 
the rule does not impose the cost of 
laundering on employers. Second, 
according to the record, employers or 
their employees can generally follow the 
manufacturers’ care instructions that 
come with the clothing (Tr. 305—306, 
1373—1374), and there is generally no 
additional cost to employees over that of 
laundering normal (that is, non-flame- 
resistant) clothing. Even if employees 
needed some training on how to care for 
flame-resistant clothing to ensure that 
the clothing does not lose its flame- 
resistant properties (as some 
commenters argued (Ex. 0186)), the 
training provisions of the final rule 
(costed previously in this analysis) 
would cover this cost (that is, the 
Agency assumes all employers will give 
their employees the requisite training to 
come into compliance with the 
standard). 

One commenter argued that the life of 
flame-resistant clothing was less than 
the 4-year period used by OSHA in its 

calculations (Ex. 0173). A witness at the 
2006 public hearing testified that the 
life of flame-resistant clothing varied 
considerably and might well last more 
than 4 years; this witness spoke of the 
enhanced durability of newer flame- 
resistant materials that were emerging at 
the time of the hearing (Tr. 1374). (See, 
also, Tr. 1192.) One commenter believed 
that OSHA should assume that 
employees require a slightly larger 
number of sets of clothing (Ex. 0186). 
Other commenters stated that less 
clothing would be adequate (Ex. 0099; 
Tr. 387, 828, 1374). Another commenter 
mentioned a possible range of 5 to 14 
sets (Tr. 309).564 Other commenters 
stated that the estimate does not take 
into account all types of clothing 
required, such as winter wear (see, for 
example, Ex. 0173). 

OSHA notes that its estimate of eight 
sets is in the middle of the number of 
sets recommended by the commenters. 
Moreover, as indicated in the PRIA, 
OSHA significantly increased its initial 
estimate of clothing costs in response to 
comments from SERs during the 
SBREFA Panel process. For the FEA, the 
Agency is basing its estimates on a cost 
of $1,534.00 per employee for eight sets 
of flame-resistant clothing (using the 
estimated cost of $191.75 per set), or on 
an annualized cost of approximately 
$452.88 per employee. The Agency 
believes this final estimate is reasonable 
and captures the average cost of all 
flame-resistant clothing required by the 
new provisions of the final standard. In 
this regard, the record indicates that 
annual employee stipends to cover all 
flame-resistant clothing typically run 
$125—250 (Tr. 828). This evidence 
supports the conclusion that OSHA’s 
estimate is reasonable, if not 
conservative. 
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TABLE 41—ANNUALIZED COSTS ASSOCIATED WITH PROVIDING FLAME-RESISTANT CLOTHING 

Industry code Industry name 

Employ-
ees af-
fected 

(%) 

Compliance 
rates 
(%) 

Sets of 
FRC pro-
vided per 
employee 

Cost per 
set of 
FRC 

Useful life 
of FRC 
with 8 

sets/em-
ployee 
(years) 

Annualized 
compliance 

costs 

NAICS 234910 ...... Water, Sewer, and Pipeline Construction .. 100 50/50/75/75 8 $191.75 4 $176,836 
NAICS 234920 ...... Power and Communication Transmission 

Line Construction.
100 50/50/75/75 8 191.75 4 4,623,876 

NAICS 234930 ...... Industrial Nonbuilding Structure Construc-
tion.

100 50/50/75/75 8 191.75 4 211,993 

NAICS 234990 ...... All Other Heavy Construction .................... 100 50/50/75/75 8 191.75 4 1,115,554 
NAICS 235310 ...... Electrical Contractors ................................. 100 50/50/75/75 8 191.75 4 3,388,729 
NAICS 235910 ...... Structural Steel Erection Contractors ........ 100 50/50/75/75 8 191.75 4 57,243 
NAICS 235950 ...... Building Equipment and Other Machine In-

stallation Contractors.
100 50/50/75/75 8 191.75 4 53,637 

NAICS 235990 ...... All Other Special Trade Contractors .......... 100 50/50/75/75 8 191.75 4 170,375 
NAICS 221110 ...... Electric Power Generation ......................... 100 80/80/90/90 8 191.75 4 1,719,508 
NAICS 221120 ...... Electric Power Transmission, Control, and 

Distribution.
100 80/80/90/90 8 191.75 4 2,923,654 

NAICS 2211 .......... Major Publicly Owned Utilities ................... 100 80/90 8 191.75 4 392,232 
Various .................. Industrial Power Generators ...................... 100 90 8 191.75 4 786,729 
SIC 0783 ............... Ornamental Shrub and Tree Services ....... NA NA NA NA NA NA 

Total ............... ..................................................................... ................ ...................... ................ ................ ................ 15,620,365 

Notes: (1) Totals may not equal the sum of the components due to rounding. 
(2) ‘‘NA’’ = Not Applicable. 
(3) For most NAICSs, compliance rates are for small unionized establishments, small nonunionized establishments, large unionized establish-

ments, and large nonunionized establishments, respectively. Major Publicly Owned Utilities (NAICS 2211) and Ornamental Shrub and Tree Serv-
ices (SIC 0783) only have compliance rates for small and large establishments, and Industrial Power Generators only have a compliance rate for 
large establishments. 

Sources: CONSAD [5], Grainger [13], U.S. Census [43, 44, 45, 46]. 

TABLE 42—ANNUALIZED COSTS ASSOCIATED WITH PROVIDING SWITCHING COATS OR FLASH SUITS 

Industry code Industry name 

Employ-
ees af-
fected 

(%) 

Compliance 
rates 
(%) 

Switching 
coat or 

flash suit 
per em-
ployee 

Cost per 
switching 
coat or 

flash suit 

Useful life 
of switch-
ing coat 
or flash 

suit 
(years) 

Annualized 
compliance 

costs 

NAICS 234910 ...... Water, Sewer, and Pipeline Construction .. 100 50/50/75/75 0.33 $226.00 10 $4,146 
NAICS 234920 ...... Power and Communication Transmission 

Line Construction.
100 50/50/75/75 0.33 226.00 10 108,414 

NAICS 234930 ...... Industrial Nonbuilding Structure Construc-
tion.

100 50/50/75/75 0.33 226.00 10 4,971 

NAICS 234990 ...... All Other Heavy Construction .................... 100 50/50/75/75 0.33 226.00 10 26,156 
NAICS 235310 ...... Electrical Contractors ................................. 100 50/50/75/75 0.33 226.00 10 79,454 
NAICS 235910 ...... Structural Steel Erection Contractors ........ 100 50/50/75/75 0.33 226.00 10 1,342 
NAICS 235950 ...... Building Equipment and Other Machine In-

stallation Contractors.
100 50/50/75/75 0.33 226.00 10 1,258 

NAICS 235990 ...... All Other Special Trade Contractors .......... 100 50/50/75/75 0.33 226.00 10 3,995 
NAICS 221110 ...... Electric Power Generation ......................... 100 80/80/90/90 0.33 226.00 10 40,317 
NAICS 221120 ...... Electric Power Transmission, Control, and 

Distribution.
100 80/80/90/90 0.33 226.00 10 68,550 

NAICS 2211 .......... Major Publicly Owned Utilities ................... 100 80/90 0.33 226.00 10 9,197 
Various .................. Industrial Power Generators ...................... 100 90 0.33 226.00 10 18,446 
SIC 0783 ............... Ornamental Shrub and Tree Services ....... NA NA NA NA NA NA 

Total ............... ..................................................................... ................ ...................... ................ ................ ................ 366,245 

Notes: (1) Totals may not equal the sum of the components due to rounding. 
(2) ‘‘NA’’ = Not Applicable. 
(3) For most NAICSs, compliance rates are for small unionized establishments, small nonunionized establishments, large unionized establish-

ments, and large nonunionized establishments, respectively. Major Publicly Owned Utilities (NAICS 2211) and Ornamental Shrub and Tree Serv-
ices (SIC 0783) only have compliance rates for small and large establishments, and Industrial Power Generators only have a compliance rate for 
large establishments. 

Sources: CONSAD [5], Lab Safety Supply [18], U.S. Census [43, 44, 45, 46]. 
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TABLE 43—ANNUALIZED COSTS ASSOCIATED WITH PROVIDING ARC-RATED FACESHIELD FOR ELECTRICAL POWER-LINE 
INSTALLERS AND REPAIRERS 

Industry code Industry name 
Employees 

affected 
(%) 

Cost per 
faceshield 

Useful life of 
faceshield 

(years) 

Compliance 
rate 
(%) 

Annualized 
compliance 

costs 

NAICS 234910 ...... Water, Sewer, and Pipeline Construction ............ 0 NA 2 NA NA 
NAICS 234920 ...... Power and Communication Transmission Line 

Construction.
13 $86.50 2 0/0/0/0 $216,130 

NAICS 234930 ...... Industrial Nonbuilding Structure Construction ...... 0 NA NA NA NA 
NAICS 234990 ...... All Other Heavy Construction ............................... 0 NA NA NA NA 
NAICS 235310 ...... Electrical Contractors ........................................... 0 NA NA NA NA 
NAICS 235910 ...... Structural Steel Erection Contractors ................... 0 NA NA NA NA 
NAICS 235950 ...... Building Equipment and Other Machine Installa-

tion Contractors.
0 NA NA NA NA 

NAICS 235990 ...... All Other Special Trade Contractors .................... 0 NA NA NA NA 
NAICS 221110 ...... Electric Power Generation ................................... 13 86.50 2 0/0/0/0 233,674 
NAICS 221120 ...... Electric Power Transmission, Control, and Dis-

tribution.
13 86.50 2 0/0/0/0 399,296 

NAICS 2211 .......... Major Publicly Owned Utilities .............................. 13 86.50 2 0/0 53,391 
Various .................. Industrial Power Generators ................................ 0 NA NA NA NA 
SIC 0783 ............... Ornamental Shrub and Tree Services ................. 0 NA NA NA NA 

Total ............... ............................................................................... .................... .................... .................... .................... 902,492 

Notes: (1) Totals may not equal the sum of the components due to rounding. 
(2) ‘‘NA’’ = Not Applicable. 
(3) For most NAICSs, compliance rates are for small unionized establishments, small nonunionized establishments, large unionized establish-

ments, and large nonunionized establishments, respectively. Major Publicly Owned Utilities (NAICS 2211) and Ornamental Shrub and Tree Serv-
ices (SIC 0783) only have compliance rates for small and large establishments, and Industrial Power Generators only have a compliance rate for 
large establishments. 

Sources: BLS [39, 40], Grainger [11], U.S. Census [43, 44, 45, 46]. 

TABLE 44—ANNUALIZED COSTS ASSOCIATED WITH PROVIDING ARC-RATED FACESHIELD FOR ELECTRICAL AND 
ELECTRONICS REPAIRERS WORKING IN GENERATING STATIONS, SUBSTATIONS, AND IN-SERVICE RELAYS 

Industry code Industry name 
Employees 

affected 
(%) 

Cost per 
faceshield 

Useful life of 
faceshield 

(years) 

Compliance 
rate (%) 

Annualized 
compliance 

costs 

NAICS 234910 ...... Water, Sewer, and Pipeline Construction ............ 0 NA NA NA NA 
NAICS 234920 ...... Power and Communication Transmission Line 

Construction.
4 $86.50 2 50/50/75/75 $21,289 

NAICS 234930 ...... Industrial Nonbuilding Structure Construction ...... 0 NA NA NA NA 
NAICS 234990 ...... All Other Heavy Construction ............................... 0 NA NA NA NA 
NAICS 235310 ...... Electrical Contractors ........................................... 0 NA NA NA NA 
NAICS 235910 ...... Structural Steel Erection Contractors ................... 0 NA NA NA NA 
NAICS 235950 ...... Building Equipment and Other Machine Installa-

tion Contractors.
0 NA NA NA NA 

NAICS 235990 ...... All Other Special Trade Contractors .................... 0 NA NA NA NA 
NAICS 221110 ...... Electric Power Generation ................................... 4 86.50 2 80/80/90/90 7,917 
NAICS 221120 ...... Electric Power Transmission, Control, and Dis-

tribution.
4 86.50 2 80/80/90/90 13,461 

NAICS 2211 .......... Major Publicly Owned Utilities .............................. 4 86.50 2 80/90 1,806 
Various .................. Industrial Power Generators ................................ 0 NA NA NA NA 
SIC 0783 ............... Ornamental Shrub and Tree Services ................. 0 NA NA NA NA 

Total ............... ............................................................................... .................... .................... .................... .................... 44,472 

Notes: (1) Totals may not equal the sum of the components due to rounding. 
(2) ‘‘NA’’ = Not Applicable. 
(3) For most NAICSs, compliance rates are for small unionized establishments, small nonunionized establishments, large unionized establish-

ments, and large nonunionized establishments, respectively. Major Publicly Owned Utilities (NAICS 2211) and Ornamental Shrub and Tree Serv-
ices (SIC 0783) only have compliance rates for small and large establishments, and Industrial Power Generators only have a compliance rate for 
large establishments. 

Sources: BLS [40, 41], Grainger [11], U.S. Census [43, 44, 45, 46]. 

TABLE 45—ANNUALIZED COSTS ASSOCIATED WITH PROVIDING ARC-RATED HEAD PROTECTION FOR ELECTRICAL POWER- 
LINE INSTALLERS AND REPAIRERS 

Industry code Industry name 
Employees 

affected 
(%) 

Cost per 
balaclava 

Useful life of 
balaclava 
(years) 

Compliance 
rate (%) 

Annualized 
compliance 

costs 

NAICS 234910 ...... Water, Sewer, and Pipeline Construction ............ 0 NA NA NA NA 
NAICS 234920 ...... Power and Communication Transmission Line 

Construction.
13 $29.75 2 0/0/0/0 $74,334 
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TABLE 45—ANNUALIZED COSTS ASSOCIATED WITH PROVIDING ARC-RATED HEAD PROTECTION FOR ELECTRICAL POWER- 
LINE INSTALLERS AND REPAIRERS—Continued 

Industry code Industry name 
Employees 

affected 
(%) 

Cost per 
balaclava 

Useful life of 
balaclava 
(years) 

Compliance 
rate (%) 

Annualized 
compliance 

costs 

NAICS 234930 ...... Industrial Nonbuilding Structure Construction ...... 0 NA NA NA NA 
NAICS 234990 ...... All Other Heavy Construction ............................... 0 NA NA NA NA 
NAICS 235310 ...... Electrical Contractors ........................................... 0 NA NA NA NA 
NAICS 235910 ...... Structural Steel Erection Contractors ................... 0 NA NA NA NA 
NAICS 235950 ...... Building Equipment and Other Machine Installa-

tion Contractors.
0 NA NA NA NA 

NAICS 235990 ...... All Other Special Trade Contractors .................... 0 NA NA NA NA 
NAICS 221110 ...... Electric Power Generation ................................... 13 29.75 2 0/0/0/0 80,368 
NAICS 221120 ...... Electric Power Transmission, Control, and Dis-

tribution.
13 29.75 2 0/0/0/0 137,330 

NAICS 2211 .......... Major Publicly Owned Utilities .............................. 13 29.75 2 0/0 18,363 
Various .................. Industrial Power Generators ................................ 0 NA NA NA NA 
SIC 0783 ............... Ornamental Shrub and Tree Services ................. 0 NA NA NA NA 

Total ............... ............................................................................... .................... .................... .................... .................... 310,395 

Notes: (1) Totals may not equal the sum of the components due to rounding. 
(2) ‘‘NA’’ = Not Applicable. 
(3) For most NAICSs, compliance rates are for small unionized establishments, small nonunionized establishments, large unionized establish-

ments, and large nonunionized establishments. respectively. Major Publicly Owned Utilities (NAICS 2211) and Ornamental Shrub and Tree Serv-
ices (SIC 0783) only have compliance rates for small and large establishments, and Industrial Power Generators only have a compliance rate for 
large establishments. 

Sources: BLS [39, 40], Grainger [12], U.S. Census [43, 44, 45, 46]. 

TABLE 46—ANNUALIZED ASSOCIATED WITH PROVIDING ARC-RATED HEAD PROTECTION FOR ELECTRICAL AND 
ELECTRONICS REPAIRERS WORKING IN GENERATING STATIONS, SUBSTATIONS, AND IN-SERVICE RELAYS 

Industry code Industry name 
Employees 

affected 
(%) 

Cost per 
balaclava 

Useful life of 
balaclava 
(years) 

Compliance 
rate (%) 

Annualized 
compliance 

costs 

NAICS 234910 ...... Water, Sewer, and Pipeline Construction .......... 0 NA NA NA NA 
NAICS 234920 ...... Power and Communication Transmission Line 

Construction.
4 $29.75 2 50/50/75/75 $7,322 

NAICS 234930 ...... Industrial Nonbuilding Structure Construction ... 0 NA NA NA NA 
NAICS 234990 ...... All Other Heavy Construction ............................ 0 NA NA NA NA 
NAICS 235310 ...... Electrical Contractors ......................................... 0 NA NA NA NA 
NAICS 235910 ...... Structural Steel Erection Contractors ................ 0 NA NA NA NA 
NAICS 235950 ...... Building Equipment and Other Machine Instal-

lation Contractors.
0 NA NA NA NA 

NAICS 235990 ...... All Other Special Trade Contractors .................. 0 NA NA NA NA 
NAICS 221110 ...... Electric Power Generation ................................. 4 29.75 2 80/80/90/90 2,723 
NAICS 221120 ...... Electric Power Transmission, Control, and Dis-

tribution.
4 29.75 2 80/80/90/90 4,630 

NAICS 2211 .......... Major Publicly Owned Utilities ........................... 4 29.75 2 80/90 621 
Various .................. Industrial Power Generators .............................. 0 NA NA NA NA 
SIC 0783 ............... Ornamental Shrub and Tree Services ............... 0 NA NA NA NA 

Total ............... ............................................................................. .................... .................... .................... ...................... 15,295 

Notes: (1) Totals may not equal the sum of the components due to rounding. 
(2) ‘‘NA’’ = Not Applicable. 
(3) For most NAICSs, compliance rates are for small unionized establishments, small nonunionized establishments, large unionized establish-

ments, and large nonunionized establishments, respectively. Major Publicly Owned Utilities (NAICS 2211) and Ornamental Shrub and Tree Serv-
ices (SIC 0783) only have compliance rates for small and large establishments, and Industrial Power Generators only have a compliance rate for 
large establishments. 

Sources: BLS [40, 41], Grainger [12], U.S. Census [43, 44, 45, 46]. 

12. Annual Costs for Providing 
Harnesses for Fall Arrest in Aerial Lifts 

Under the final rule, employees in 
aerial lifts performing work covered by 
§ 1910.269 will no longer be able to use 
body belts as part of fall arrest systems 
and instead must use harnesses. 
However, OSHA estimates that while 
the final rule affects employees of 
construction contractors or utilities, 

employers in these industries are in 
100-percent compliance with the final 
rule. Employers already must use 
harnesses for equivalent work in 
construction (see § 1926.502(d) and the 
discussion of final § 1926.954(b) in 
Section V, Summary and Explanation of 
the Final Rule, earlier in this preamble), 
and employers in these industries 
perform construction work. Moreover, 

research conducted by CONSAD reveals 
that establishments in these industries 
already provide employees with 
harnesses as required by the final rule 
[5]. (To simplify analysis, Table 47 
treats the costs for all industries other 
than Industrial Power Generators and 
Ornamental Shrub and Tree Services as 
not applicable.) 
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565 This estimate may be an overestimate. First, 
the pattern of providing harnesses to employees 
may now differ from what CONSAD observed in 
2005. Second, as explained earlier in this analysis, 
since repair or maintenance work and construction 
work are often identical, companies are not likely 
to restrict themselves to only repair or maintenance 
work, or to only construction work, with regard to 
potential jobs involving electric power generation, 
transmission, and distribution. Therefore, 

employers that are in the Industrial Power 
Generators industry, that perform construction 
work, and that are not providing harnesses to their 
employees may simply be out of compliance with 
the existing construction requirement. OSHA’s 
analysis assumes that employers in the Ornamental 
Shrub and Tree Services industry do not perform 
construction work. To the extent that these 
employees do perform construction work, as during 
site-clearing operations, § 1926.502(d) currently 

requires harnesses when employees are performing 
this work from aerial lifts. Consequently, OSHA 
estimates of current compliance in this industry 
also should be conservative. 

566 In the PRIA, OSHA estimated that the average 
cost associated with providing a harness instead of 
a belt was about $100 per affected employee (70 FR 
34917). OSHA’s new estimate reflects data showing 
that the cost differential between harnesses and 
belts fell between the time of the PRIA and the FEA. 

OSHA estimates that employers in the 
Industrial Power Generators and 
Ornamental Shrub and Tree Services 
industries will incur costs under the 
final rule. OSHA bases its cost estimates 
on CONSAD’s finding that, unlike the 
other industries, a substantial portion of 
establishments in the Industrial Power 
Generators and Ornamental Shrub and 
Tree Services industries do not provide 
their workers with harnesses [5].565 

For employers in the Industrial Power 
Generators industry, the harness 
provisions would affect an estimated 67 
percent of the employees who perform 
electric power generation, transmission, 
and distribution work [5]. Among 
employees in the Ornamental Shrub and 
Tree Services industry who perform 
line-clearance tree-trimming operations, 
these provisions affect an estimated 50 
percent of the workforce (id.). 

OSHA estimated the rates of current 
compliance with the final requirements 

for each affected industry. The Agency 
estimated the average rate of compliance 
currently among employers in the 
Industrial Power Generators industry, 
which have employees potentially 
affected by the final rule, to be 75 
percent. Similarly, among employees 
performing line-clearance tree-trimming 
operations, OSHA estimated current 
compliance to be 25 percent for 
establishments with fewer than 20 
employees and 50 percent for 
establishments with 20 or more 
employees [5]. OSHA concludes that 
this estimate is reasonable. While one 
commenter questioned this estimate for 
line-clearance tree trimmers (Ex. 0174), 
another commenter confirmed that it 
was generally accurate (Ex. 0419). 

The Agency estimated the average 
cost associated with providing a harness 
instead of a body belt to be about $69 
per affected employee [19, 20].566 When 
OSHA annualized the costs of 

compliance for providing harnesses for 
fall arrest in aerial lifts at a 7-percent 
interest rate over the useful life of the 
equipment (5 years), the resulting total 
estimated annualized cost is 
approximately $0.1 million, as shown in 
Table 47. Table 47 also shows the costs 
of compliance for each affected 
industry. 

While one commenter indicated that 
the cost would be several times larger 
than OSHA estimated, the commenter 
failed to annualize the costs associated 
with providing harnesses (Ex. 0174). 
The commenter also failed to account 
for the manner in which OSHA 
estimated the percentage of employees 
affected, that is, by excluding from the 
percentage of employees affected 
employees who do not work from aerial 
lifts and affected employees who must 
wear harnesses as the existing 
construction standard requires. 

TABLE 47—ANNUALIZED COSTS FOR PROVIDING HARNESSES FOR FALL ARREST IN AERIAL LIFTS 

Industry code Industry name 
Employees 

affected 
(%) 

Incremental 
cost of 

harness in lieu 
of belt 

Useful life of 
harness 
(years) 

Compliance 
rates (%) 

Annualized 
compliance 

costs 

NAICS 234910 .. Water, Sewer, and Pipeline Construc-
tion.

0 NA NA NA NA 

NAICS 234920 .. Power and Communication Trans-
mission Line Construction.

0 NA NA NA NA 

NAICS 234930 .. Industrial Nonbuilding Structure Con-
struction.

0 NA NA NA NA 

NAICS 234990 .. All Other Heavy Construction ............... 0 NA NA NA NA 
NAICS 235310 .. Electrical Contractors ............................ 0 NA NA NA NA 
NAICS 235910 .. Structural Steel Erection Contractors ... 0 NA NA NA NA 
NAICS 235950 .. Building Equipment and Other Machine 

Installation Contractors.
0 NA NA NA NA 

NAICS 235990 .. All Other Special Trade Contractors .... 0 NA NA NA NA 
NAICS 221110 .. Electric Power Generation .................... 0 NA NA NA NA 
NAICS 221120 .. Electric Power Transmission, Control, 

and Distribution.
0 NA NA NA NA 

NAICS 2211 ...... Major Publicly Owned Utilities .............. 0 NA NA NA NA 
Various .............. Industrial Power Generators ................. 67 $69 5 75 $48,612 
SIC 0783 ........... Ornamental Shrub and Tree Services .. 50 69 5 25/50 64,610 

Total ........... ............................................................... ........................ ........................ ........................ ........................ 113,222 

Notes: (1) Totals may not equal the sum of the components due to rounding. 
(2) ‘‘NA’’ = Not Applicable. 
(3) Ornamental Shrub and Tree Services (SIC 0783) only have compliance rates for small and large establishments, and Industrial Power 

Generators only have a compliance rate for large establishments. 
Sources: CONSAD [5], Lab Safety Supply [19, 20], U.S. Census [43, 44, 45, 46]. 
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567 The final rule generally gives employers the 
option of using different types of fall protection 
equipment. OSHA estimated costs for replacing 
positioning straps only and did not estimate costs 
associated with using other types of fall protection 
required by the relevant provisions of the final rule. 
OSHA believes that the cost of replacing 
positioning straps (per employee) is representative 
of the per-employee cost for any type of fall 
protection. In any event, employees can and do use 
work-positioning equipment in the vast majority of 

applicable cases. OSHA also assumed that, on 
average, employers need purchase only one type of 
fall protection for each affected worker. OSHA 
believes this is a valid assumption. On the one 
hand, the fall protection requirements at issue will 
not require employers to provide fall protection to 
qualified employees, such as underground power 
line workers, who do not climb or change location 
on poles, towers, or similar structures. On the other 
hand, some employers will need to provide 

different types of fall protection to some line 
workers who work on multiple types of structures. 

568 Comments to the record suggested that, as of 
2005, compliance with this provision was common, 
but less than universal (Ex. 0230; Tr. 1357). The 
Agency believes that compliance with the provision 
has become more widespread in the interim, in part 
because the Agency already requires attachment 
under certain circumstances. Therefore, the 
estimate of 50-percent current compliance likely is 
conservative. 

13. Costs for Upgrading Fall Protection 
Equipment 

An additional cost for fall protection 
equipment that OSHA did not include 
in the analysis of the proposed rule is 
the cost of upgrading fall protection 
equipment for line workers in the 
affected industries. Paragraph (b)(3)(iv) 
of final § 1926.954 requires that 
employers ensure that employees rig 
work-positioning systems so that the 
employee can free fall not more than 0.6 
meters (2 feet). Paragraph (b)(3)(v) of 
final § 1926.954 requires that 
anchorages for work-positioning 
equipment be capable of supporting at 
least twice the potential impact load of 
an employee’s fall, or 13.3 kilonewtons 
(3,000 pounds-force), whichever is 
greater. Paragraph (b)(3)(iii)(C) of final 
§ 1926.954 provides that, on and after 

April 1, 2015, employers must ensure 
that qualified employees climbing or 
changing location on poles, towers, or 
similar structures use fall protection 
unless the employer can demonstrate 
that climbing or changing location with 
fall protection is infeasible or creates a 
greater hazard than climbing or 
changing location without fall 
protection. Therefore, these three 
provisions, as explained in the 
discussion of final § 1926.954(b)(3) in 
Section V, Summary and Explanation of 
the Final Rule, earlier in this preamble, 
require replacement of most positioning 
straps and lanyards currently in use. To 
estimate the number of line workers 
affected by these provisions, OSHA 
calculated the percentage of line 
installers and repairers in NAICS 
221100—Electric Power Generation, 

Transmission and Distribution from the 
number of line installers and repairers 
(that is, 51,440) and the total 
employment (that is, 402,840) in that 
industry [37, 38] and assumed that this 
percentage (that is, 13 percent) was 
similar across all affected NAICSs. 
Based on publicly available information 
from vendors of electrical protective 
equipment, OSHA estimates that 
positioning straps cost approximately 
$200 [4].567 Estimating a compliance 
rate of 50 percent across all 
industries 568 and annualizing the cost 
of the positioning straps over a 5-year 
useful life, results in estimated 
annualized compliance costs of 
approximately $0.5 million, as shown in 
Table 48. Table 48 also shows the costs 
of compliance for each affected 
industry. 

TABLE 48—ANNUALIZED COSTS FOR UPGRADING FALL PROTECTION EQUIPMENT 

Industry code Industry name 
Employees 

affected 
(%) 

Cost of 
positioning 

straps 

Useful life of 
positioning 

strap 
(years) 

Compliance 
rate (%) 

Annualized 
compliance 

costs 

NAICS 234910 .. Water, Sewer, and Pipeline Construc-
tion.

NA NA NA NA NA 

NAICS 234920 .. Power and Communication Trans-
mission Line Construction.

13 $200 5 50/50/50/50 $108,190 

NAICS 234930 .. Industrial Nonbuilding Structure Con-
struction.

NA NA NA NA NA 

NAICS 234990 .. All Other Heavy Construction ............... NA NA NA NA NA 
NAICS 235310 .. Electrical Contractors ............................ NA NA NA NA NA 
NAICS 235910 .. Structural Steel Erection Contractors ... NA NA NA NA NA 
NAICS 235950 .. Building Equipment and Other Machine 

Installation Contractors.
NA NA NA NA NA 

NAICS 235990 .. All Other Special Trade Contractors .... NA NA NA NA NA 
NAICS 221110 .. Electric Power Generation .................... 13 200 5 50/50/50/50 116,972 
NAICS 221120 .. Electric Power Transmission, Control, 

and Distribution.
13 200 5 50/50/50/50 199,879 

NAICS 2211 ...... Major Publicly Owned Utilities .............. 13 200 5 50/50 26,727 
Various .............. Industrial Power Generators ................. NA NA NA NA NA 
SIC 0783 ........... Ornamental Shrub and Tree Services .. NA NA NA NA NA 

Total ........... ............................................................... ........................ ........................ ........................ ........................ 451,768 

Notes: (1) Totals may not equal the sum of the components due to rounding. 
(2) ‘‘NA’’ = Not Applicable. 
(3) For most NAICSs, compliance rates are for small unionized establishments, small nonunionized establishments, large unionized establish-

ments, and large nonunionized establishments, respectively. Major Publicly Owned Utilities (NAICS 2211) and Ornamental Shrub and Tree Serv-
ices (SIC 0783) only have compliance rates for small and large establishments, and Industrial Power Generators only have a compliance rate for 
large establishments. 

Sources: Buckingham Manufacturing [4], U.S. Census [43, 44, 45, 46]. 
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569 For reasons explained in the summary and 
explanation of final § 1926.960(c)(1), in Section V, 
Summary and Explanation of the Final Rule, earlier 
in this preamble, the Agency believes that the final 
rule will have a substantial effect only on 
transmission work involving voltages of 230 
kilovolts or more. Utilities use portable protective 
gaps to reduce the maximum transient overvoltage 
on a line (and thereby reduce the required 
minimum approach distance). According to ERG, 
electric utilities perform most of the affected work 
themselves [8]. Accounting for this factor, OSHA’s 
analysis assumes that contractors will not be using 
portable protective gaps to achieve reduced 
minimum approach distances. In any event, given 
the small amount of relevant work performed by 
contractors, any costs for portable protective gaps 
borne by contractors will be negligible. 

As with other provisions of the standard, the 
Agency made a reasonable estimate of whether the 
contractor or the utility would immediately bear the 
cost of this requirement. The Agency expects that, 
to the extent that contractors incur this cost, 
utilities ultimately will bear it, as contracts between 
contractors and utilities will most likely pass 
through the cost to utilities. Moreover, to the extent 
the Agency overallocated cost estimates directly to 
the utility sector, it should not affect questions of 
economic feasibility. 

570 See the summary and explanation for final 
§ 1926.960(c)(1)(i), in Section V, Summary and 
Explanation of the Final Rule, earlier in this 
preamble, for a discussion of how employers will 
comply with increased minimum approach 
distances. 

571 ERG estimated that utilities in dense urban 
areas use portable protective gaps about 10 percent 
of the time and that they normally use portable 
protective gaps on compact design lines found in 
major population areas [8]. Since utilities are less 
likely to use portable protective gags in nonurban 
areas, the 10-percent statistic is a conservative 
measure of the extent of portable-protective-gap use 
among all utilities with high-voltage transmission 
lines (id.). 

14. Costs Related to Minimum 
Approach Distances 

The final rule contains provisions 
related to the calculation of minimum 
approach distances that are new to both 
§ 1910.269 and Subpart V. The final rule 
is more protective and more 
technologically sound than the existing 
standards; in some cases the final rule 
will require employers to either perform 
an engineering analysis or use portable 
protective gaps to ensure 
implementation of the required 
minimum approach distance. 

To calculate the cost of these 
provisions, OSHA first determined the 
number of potentially affected entities 
by estimating the number of utilities 
performing transmission work.569 The 
Census’ NAICS categories used 
elsewhere in this analysis do not 
differentiate between utilities 
performing transmission work and 
utilities performing generation or 
distribution work, so OSHA used data 
from the Department of Energy to 
estimate the number of utilities 
performing transmission work. The 
Department of Energy’s U.S. Energy 
Information Administration Form EIA– 
861 Final Data File for 2008 [50] 
suggests that there are approximately 
623 utilities performing transmission 
work. Of these utilities, 6 utilities list 0 
sales, and 105 are missing sales data. Of 
the remaining 512 utilities with sales 
data, 265 (52 percent) are small 
businesses by SBA standards [51], with 
sales of less than 4 million megawatt- 
hours annually. The remaining 247 (48 
percent) are large businesses, with sales 
of over 4 million megawatt-hours 
annually. 

OSHA next estimated the percentage 
of utilities performing transmission 
work that have lines operating at 
voltages of 230 kilovolts or more. Recent 
data on publicly owned utilities are not 
available because EIA terminated its 
Form EIA–412 database of annual 
electric industry financial reports from 
publicly owned utilities in 2005. 
However, a similar database of investor- 
owned utilities is available from the 
Federal Energy Regulatory 
Commission’s Form No. 1: Annual 
Report of Major Electric Utilities [10]. 
ERG downloaded transmission-line 
statistics for a random selection of 
investor-owned utilities that perform 
transmission work and analyzed the 
operational voltage for all of their 
transmission lines. ERG found that 28 
percent of these utilities had 
transmission lines with operational 
voltages of at least 230 kilovolts. ERG 
then applied this percentage to all 
publicly owned and investor-owned 
utilities performing transmission work. 
This approach found that 143 utilities 
performing transmission work have 
transmission lines operating at these 
voltages and, thus, will incur costs 
related to MAD [8]. 

OSHA estimates that these 143 
affected utilities will calculate the 
maximum anticipated transient 
overvoltage (that is, T) on their systems 
to determine appropriate minimum 
approach distances. OSHA estimated 
costs based on 4 engineering hours for 
small utilities and 8 engineering hours 
for large utilities to perform this 
calculation [8]. This approach results in 
total estimated labor costs of $26,097. 
When annualized at a rate of 7 percent 
over 10 years, this approach results in 
total estimated costs of $6,286 (see 
Table 49). 

Some commenters, such as EEI (Ex. 
0575.1), expressed concern that 
substantially increased minimum 
approach distances would require the 
purchase of additional hardware, such 
as aerial lifts with longer booms, or 
possibly result in more scheduled 
outages. 

As discussed in depth in the 
discussion of final § 1926.960(c)(1) in 
Section V, Summary and Explanation of 
the Final Rule, earlier in this preamble, 
the Agency believes that the regulated 
community can largely avoid these 
costs. In some cases, however, after 
performing the engineering analysis, 
utilities may find that they are not able 
to perform work in accordance with the 
minimum approach distances required 
by the final rule without using portable 
protective gaps to reduce the maximum 
per-unit transient overvoltage on a 

line.570 OSHA estimated that this 
impact will occur for 10 percent of the 
143 affected utilities, or 14 utilities [8]. 
Each of these 14 utilities will incur 
fixed costs of approximately $25,000 to 
design and test the portable protective 
gaps, regardless of how many portable 
protective gaps they use (id.). The 
portable protective gaps will cost 
approximately $5,000, and OSHA 
estimates that each affected utility will 
purchase 24 portable protective gaps, 
resulting in total costs for portable 
protective gaps of approximately $2.1 
million (id.). When annualized at a rate 
of 7 percent over 10 years, the estimated 
costs are approximately $0.3 million 
(see Table 49). 

Finally, utilities will incur costs to 
install the portable protective gaps on 
affected projects. OSHA estimated the 
number of projects performed per year 
by the 143 affected utilities performing 
transmission work by calculating the 
ratio of affected utilities to total firms in 
the Electric Power Transmission, 
Control, and Distribution (NAICS 
221120) and Major Publicly Owned 
Utilities (NAICS 2211) categories (see 
Table 19). Applying this ratio 
(approximately 0.095) to the total 
number of projects for all firms in these 
two industries (see Table 38) results in 
a total of 289,824 projects for the 
affected firms. With an estimated 10 
percent of these projects using portable 
protective gaps, the total number of 
affected projects is 28,982.571 The 
number of portable protective gaps used 
per project, and the time it will take to 
install each portable protective gap, will 
vary depending on the number of phase 
conductors and the voltage of the lines. 
OSHA estimates that, on average, it will 
take a crew of two individuals using an 
aerial lift half an hour per project to 
install the appropriate number of 
portable protective gaps, resulting in 
estimated total annual labor costs for the 
14 affected utilities of approximately 
$1.5 million, as shown in Table 49. 
(Note that this analysis conservatively 
assumes that no firms currently employ 
portable protective gaps.) 
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Summing the annualized costs for 
utilities to calculate the maximum 
anticipated transient overvoltage and to 

purchase and install portable protective 
gaps results in an estimated total cost of 
approximately $1.8 million for the new 

minimum approach-distance 
requirements in the final rule, as shown 
in Table 49. 

TABLE 49—ANNUALIZED COSTS FOR CALCULATING NEW MADS AND USING PORTABLE PROTECTIVE GAPS 

Industry code Industry name 
Share of 

power projects 
(%) 

Affected 
utilities 

Annualized 
one-time engi-
neering cost 

Annualized 
PPG capital 

costs 

Annual PPG 
installation 

costs 

Total 
annualized 

costs 

NAICS 221120 .. Electric Power Trans-
mission, Control, 
and Distribution.

88.2 126 $5,542 $260,953 $1,327,197 $1,593,692 

NAICS 2211 ...... Major Publicly Owned 
Utilities.

11.8 17 744 35,010 178,059 213,812 

Total ........... ................................... ........................ 143 6,286 295,963 1,505,256 1,807,505 

Note: Totals may not equal the sum of the components due to rounding. 
Sources: BLS [36, 37], CONSAD [5], EIA [49], ERG [8], FERC [10], SBA [51]. 

15. First-Year Costs 
The first-year nonnegligible costs for 

the final rule include unannualized 
capital costs, unannualized costs for 
other one-time expenses (such as the 
cost of revising training programs), and 
any annual costs borne in the first year. 
In the case of training, first-year costs 
include one-time costs for revising 
training programs, one-time costs for 
providing additional training to 
employees already receiving training in 
accordance with existing § 1910.269, 
one-time costs for additional training for 
employees not already receiving 

training in accordance with existing 
§ 1910.269, and one-time costs for 
training in the use of fall protection for 
qualified employees. First-year costs 
also include one-time costs for the arc- 
hazard assessment (but not the annual 
cost of updating the assessment), the 
costs of providing appropriate arc-flash 
protective equipment (including flame- 
resistant clothing, switching coats and 
flash suits, head protection, and face 
protection), the cost of providing 
harnesses for fall arrest for employees 
working from aerial lifts, the cost of 
upgrading fall protection equipment, 

one-time engineering costs for 
calculating new minimum approach 
distances, and capital costs for portable- 
protective-gaps. Finally, first-year costs 
include the first year’s annual costs for 
installing portable protective gaps, the 
first year’s annual costs for host- 
contractor communication, the first 
year’s annual costs for job briefings, and 
the first year’s annual costs of 
complying with existing § 1910.269 
(other than training) for employees not 
already covered by § 1910.269. These 
first year costs total $113.8 million and 
are summarized in Table 50. 

TABLE 50—FIRST YEAR COSTS 

Industry code Industry name Training 
Host-con-

tractor com-
munication 

Job briefing 

Other costs for 
employees not 
already cov-

ered by 
§ 1910.269 

Calculating in-
cident energy 
and arc-haz-
ard assess-

ment (arc-haz-
ard assess-

ment) 

NAICS 234910 .. Water, Sewer, and Pipeline Construc-
tion.

$240,468 $150,214 $70,743 $4,427 NA 

NAICS 234920 .. Power and Communication Trans-
mission Line Construction.

5,670,126 1,891,463 1,777,657 121,855 NA 

NAICS 234930 .. Industrial Nonbuilding Structure Con-
struction.

22,591 204,286 70,999 NA NA 

NAICS 234990 .. All Other Heavy Construction ............... 1,132,361 894,356 424,921 25,941 NA 
NAICS 235310 .. Electrical Contractors ............................ 3,519,375 2,702,235 1,545,162 76,067 NA 
NAICS 235910 .. Structural Steel Erection Contractors ... 39,624 47,763 24,717 NA NA 
NAICS 235950 .. Building Equipment and Other Machine 

Installation Contractors.
57,131 44,957 23,197 NA NA 

NAICS 235990 .. All Other Special Trade Contractors .... 163,570 124,535 71,957 NA NA 
NAICS 221110 .. Electric Power Generation .................... 207,776 2,397,541 675,284 NA 1,910,206 
NAICS 221120 .. Electric Power Transmission, Control, 

and Distribution.
383,402 6,393,786 1,144,815 NA 4,547,557 

NAICS 2211 ...... Major Publicly Owned Utilities .............. 51,589 571,626 153,887 NA 1,126,003 
Various .............. Industrial Power Generators ................. 33,561 648,391 306,992 NA 862,483 
SIC 0783 ........... Ornamental Shrub and Tree Services .. 114,631 1,749,688 407,227 NA NA 

Total ........... ............................................................... 11,636,205 17,820,841 6,697,557 228,289 8,446,249 
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572 In most affected industry sectors, the earlier 
NAICS code fragmented into several different 
NAICS codes that would be difficult to reassemble. 
In the case of the Electric Power Generation (1997 
NAICS 221110) and Electric Power Transmission, 

Control, and Distribution (1997 NAICS 221120) 
industries, however, the NAICS codes still largely 
align with their earlier version. For this reason, 
OSHA estimated revenues for these two industries 
than for the other affected industries. 

TABLE 50—FIRST YEAR COSTS (CONTINUED) 

Industry code Industry name 

Provision of 
appropriate 

arc-flash pro-
tective equip-

ment 

Use of har-
nesses in aer-

ial lifts 

Upgrading fall 
protection 
equipment 

MAD 
Total first year 

compliance 
costs 

NAICS 234910 .. Water, Sewer, and Pipeline Construc-
tion.

$687,227 NA NA NA $1,153,078 

NAICS 234920 .. Power and Communication Trans-
mission Line Construction.

18,546,383 NA 443,601 NA 28,451,085 

NAICS 234930 .. Industrial Nonbuilding Structure Con-
struction.

823,855 NA NA NA 1,121,731 

NAICS 234990 .. All Other Heavy Construction ............... 4,335,309 NA NA NA 6,812,888 
NAICS 235310 .. Electrical Contractors ............................ 13,169,413 NA NA NA 21,012,253 
NAICS 235910 .. Structural Steel Erection Contractors ... 222,458 NA NA NA 334,562 
NAICS 235950 .. Building Equipment and Other Machine 

Installation Contractors.
208,445 NA NA NA 333,729 

NAICS 235990 .. All Other Special Trade Contractors .... 662,120 NA NA NA 1,022,182 
NAICS 221110 .. Electric Power Generation .................... 7,269,449 NA 479,610 NA 12,939,866 
NAICS 221120 .. Electric Power Transmission, Control, 

and Distribution.
12,364,959 NA 819,545 3,198,950 28,853,013 

NAICS 2211 ...... Major Publicly Owned Utilities .............. 1,658,430 NA 109,585 429,176 4,100,296 
Various .............. Industrial Power Generators ................. 3,057,416 199,318 NA NA 5,108,161 
SIC 0783 ........... Ornamental Shrub and Tree Services .. 0 264,915 NA NA 2,536,461 

Total ........... ............................................................... 63,005,465 464,233 1,852,340 3,628,126 113,779,305 

Notes: (1) Totals may not equal the sum of the components due to rounding. 
(2) ‘‘NA’’ = Not Applicable. 
Sources: Office of Regulatory Analysis, OSHA (see text). 

16. Economic Feasibility and Impacts 

This portion of the analysis presents 
OSHA’s analysis of the economic 
impacts of the final rule and an 
assessment of the economic feasibility 
of compliance with the requirements 
imposed by the rulemaking. To assess 
the types and magnitude of the 
economic impacts associated with 
compliance with the final rule, OSHA 
developed quantitative estimates of the 
economic impact of the requirements on 
entities in each of the affected 
industries. OSHA compared the 
estimated costs of compliance presented 
previously in this economic analysis 
with industry revenues and profits to 
provide an assessment of potential 
economic impacts. (Following the 
assessment of potential economic 
impacts, OSHA presents a separate 
analysis of the economic impacts of the 
final rule on small entities as part of the 
Final Regulatory Flexibility Analysis.) 

Table 51 presents data on the 
revenues for each affected industry, 
along with the corresponding industry 
profits and the estimated costs of 
compliance in each industry. For the 
FEA, OSHA updated revenue data for 
the 1997 NAICS and SIC categories used 
in the CONSAD analysis using the U.S. 
Census Bureau’s 1997 NAICS and 1987 
SIC Correspondence Tables [44], the 
1997 NAICS to 2002 NAICS 
Correspondence Tables [45], and the 
2002 NAICS to 2007 NAICS 
Correspondence Tables [46]. As 

explained earlier in this FEA, in many 
cases, a single 1997 NAICS code maps 
to multiple 2007 NAICS codes (see the 
discussion under the heading ‘‘Profile of 
Affected Industries’’). Revenue data is 
drawn from the U.S. Census’ Statistics 
of U.S. Businesses [43]. In most cases, 
once OSHA matched a 1997 category 
with its corresponding 2007 categories, 
OSHA averaged revenue for the 2007 
NAICS categories to produce a single 
updated estimate for the 1997 NAICS 
category. In the case of Electric Power 
Generation (1997 NAICS 221110) and 
Electric Power Transmission, Control, 
and Distribution (1997 NAICS 221120), 
however, the updated estimates for the 
respective 1997 NAICS categories are 
the sum of the corresponding 2007 
NAICS categories. After updating the 
revenue data, OSHA calculated the 
average revenue per establishment for 
each 1997 NAICS or SIC category by 
dividing the updated data for each 
category by the updated estimate of total 
establishments in each 1997 category. 
Then, to estimate the weighted average 
revenues and profits for affected 
establishments, OSHA multiplied the 
revenue per establishment by the 
updated estimate of affected 
establishments in each 1997 NAICS 
category 572 (see Table 19). 

Generally, the Agency assumed that 
the revenue profiles of affected 
establishments mirrored the profiles of 
the other establishments in the 
designated NAICS codes. However, 
CONSAD’s industry profile evidenced 
significantly larger than average affected 
establishments for Electrical Contractors 
(NAICS 235310) and Ornamental Shrub 
and Tree Services (SIC 0783), as the 
affected establishments in these two 
industries had more ‘‘power workers’’ 
than the average number of employees 
per establishment for all establishments 
in those industries. For these two 
industries, the Agency increased the 
average revenues by the respective 
ratios of power workers to total average 
employees. 

In addition, in the case of these two 
industries, the Agency needed to further 
adjust the estimated revenue profile to 
better match the establishments that the 
final standard would affect. First, the 
Agency determined that the 
establishments and firms in the 
Electrical Contractors industry (NAICS 
235310), on average, do only a small 
portion of their work on electric power 
installations covered by the final 
standard. OSHA based this 
determination, in part, on the NAICS 
definitions—if the establishments did 
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most of their work on electric utility 
systems, the establishments would be in 
another NAICS code. Moreover, the 
Agency believes that Electrical 
Contractors (NAICS 235310) affected by 
the final rule are different in kind than 
Electrical Contractors (NAICS 235310) 
not affected by the final rule, as those 
affected by the final rule are part of a 
small minority of specialized firms and 
establishments in NAICS 235310 that do 
high-voltage work and are larger and 
invest in more specialized capital 
equipment than the typical small 
electrical contractor (which typically 
does only low-voltage work in settings 
such as residential construction). Based 
on these factors, the Agency assumed 
that power workers comprise only 25 
percent of the typical workforce in 
establishments that are in the Electrical 
Contractors industry and that the final 
rule affects. The Agency also assumed 

that the relevant revenue figures for 
these establishments and for firms 
controlling these establishments would 
be four times those of the average 
electrical contractor. 

Second, as discussed under the 
heading ‘‘Profile of Affected Industries,’’ 
earlier in this section of the preamble, 
the affected establishments in the 
Ornamental Shrub and Tree Services 
industry (SIC 0783) are primarily large 
establishments having 20 or more 
employees. The size of affected 
establishment is decidedly different 
from the average in the industry, which, 
the Profile of Affected Industries shows, 
consists mostly of small establishments 
having fewer than 20 employees. 
Therefore, to analyze the economic 
impact for the Ornamental Shrub and 
Tree Services industry (SIC 0783), the 
Agency used the projected economic 
profile of the affected set of 
establishments, as opposed to that of all 

establishments, in the industry. 
(Consistent with this approach, for the 
analysis of firms with fewer than 20 
employees, the analysis incorporated 
only the information from this small 
subset of smaller establishments.) 

To calculate profit rates, OSHA used 
data from the Internal Revenue Service’s 
(IRS) Corporation Sourcebook, which 
contains accounting information for the 
various industries established by the 
NAICS system. OSHA calculated profit 
rates using IRS data for each year from 
2000 through 2006 and averaged these 
rates to produce an average profit rate 
for each 2007 NAICS. OSHA then 
averaged the profit rates for each 2007 
NAICS to produce an estimate for the 
profit rate for each of the 1997 NAICS, 
consistent with the original CONSAD 
analysis. OSHA then multiplied the 
updated revenue estimates by the profit 
rate to determine profits. 

TABLE 51—COSTS AS A PERCENT OF REVENUES AND PROFITS FOR AFFECTED ESTABLISHMENTS 

Industry code Industry name Number of 
affected est. 

Costs per 
affected est. 

Revenues per 
est. Profits per est. 

Costs as a 
percent of 
revenues 

Costs as a 
percent of 

profits 

NAICS 234910 .. Water, Sewer, and 
Pipeline Construc-
tion.

1,021 $456 $8,513,020 $444,380 0.005 0.103 

NAICS 234920 .. Power and Commu-
nication Trans-
mission Line Con-
struction.

3,412 3,086 5,973,947 311,840 0.052 0.990 

NAICS 234930 .. Industrial Nonbuilding 
Structure Construc-
tion.

321 1,544 8,616,909 434,005 0.018 0.356 

NAICS 234990 .. All Other Heavy Con-
struction.

791 3,545 3,426,792 166,062 0.103 2.135 

NAICS 235310 .. Electrical Contractors 1,945 4,438 6,231,556 269,203 0.071 1.648 
NAICS 235910 .. Structural Steel Erec-

tion Contractors.
786 174 2,346,498 103,715 0.007 0.168 

NAICS 235950 .. Building Equipment 
and Other Machine 
Installation Con-
tractors.

1,148 114 3,463,515 153,087 0.003 0.075 

NAICS 235990 .. All Other Special 
Trade Contractors.

3,150 125 2,948,895 135,944 0.004 0.092 

NAICS 221110 .. Electric Power Gen-
eration.

2,171 2,733 101,021,115 19,113,195 0.003 0.014 

NAICS 221120 .. Electric Power Trans-
mission, Control, 
and Distribution.

7,440 1,874 44,202,675 4,181,573 0.004 0.045 

NAICS 2211 ...... Major Publicly Owned 
Utilities.

927 1,846 48,441,576 NA 0.004 NA 

Various ............. Industrial Power Gen-
erators.

913 2,298 2,819,000 ND 0.082 ND 

SIC 0783 ........... Ornamental Shrub 
and Tree Services.

381 5,867 5,259,031 274,424 0.112 2.138 

Total ........... ................................... 24,407 2,029 27,018,684 3,101,847 0.008 0.065 

Notes: (1) Totals may not equal the sum of the components due to rounding. 
(2) ‘‘NA’’ = Not Applicable. 
(3) ‘‘ND’’ = No Data is available. 
Sources: CONSAD [5], IRS [15], U.S. Census [43, 44, 45, 46]. 

As is evident from the data presented 
in Table 51, the costs of compliance 

with the present rulemaking are not 
large in relation to the corresponding 

annual financial flows associated with 
the regulated activities. The estimated 
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573 One commenter questioned the ability of 
electric cooperatives to adjust their rates, as they are 
‘‘highly regulated’’ (Ex. 0173). The commenter 
asserted that it could take more than a year to raise 
rates, if at all. 

The Agency does not assume cost pass-through in 
establishing economic feasibility; the estimate of 
costs as a percentage of profits represents the 
possibility that there is no cost pass-through. 
Moreover, for this rulemaking, the profit impacts 
would be small. Finally, this economic-impact 
analysis captures ongoing issues for economic 
feasibility, not just the first year. If it takes a year 
or two to raise prices, this is well within the realm 
of possibilities. Industries may not be able to raise 
prices immediately for a variety of reasons—for 
market, as well as regulatory, reasons. 

costs of compliance represent about 
0.008 percent of revenues and 0.065 
percent of profits, on average, across all 
entities; compliance costs do not 
represent more than about 0.11 percent 
of revenues or more than about 2.14 
percent of profits in any affected 
industry. 

The economic impact of the present 
rulemaking is most likely to consist of 
a small increase in prices for electricity 
of about 0.008 percent, on average. It is 
unlikely that a price increase of the 
magnitude of 0.008 percent will 
significantly alter the services 
demanded by the public or any other 
affected customers or intermediaries. If 
the regulated community can 
substantially recoup the compliance 
costs of the present rulemaking with 
such a minimal increase in prices, there 
may be little effect on profits.573 

In general, it is unlikely that most 
establishments could pass none of the 
compliance costs along in the form of 
increased prices. In the event that 
unusual circumstances may inhibit even 
a price increase of 0.11 percent, the 
maximum reduction in profits in any of 
the affected industries would be about 
2.14 percent. 

OSHA established a minimum 
threshold of annualized costs equal to 1 
percent of annual revenues and 10 
percent of annual profits. OSHA also 
determined that costs below this 
minimum threshold will not threaten 
the economic viability of an affected 
industry. Table 51 shows that the 
estimated annualized cost of the final 
rule is, on average, equal to only 0.008 
percent of annual revenue and 0.065 
percent of annual profit, far below the 
minimum threshold. Similarly, there is 
no individual affected industry in 
which the annualized costs of the final 
rule approaches 1 percent of annual 
revenues or 10 percent of annual profits. 
The industries with the highest cost 
impacts, NAICS 234990 (All Other 
Heavy Construction) and SIC 0783 
(Ornamental Shrub and Tree Services), 
have cost impacts as a percentage of 
revenues of only about 0.1 percent each 

and cost impacts as a percentage of 
profits of only about 2 percent each. 
Based on these results, there would be 
no threat to the economic viability of 
any affected industry even if the costs 
of the final rule were nine times higher 
than OSHA estimated, as the highest 
cost impact as a percentage of revenues 
in any affected industry would still be 
less than 1 percent. Furthermore, the 
costs of the final rule would have to be 
five times higher than OSHA estimated 
for the cost impact as a percentage of 
revenues in any affected industry to 
approach 10 percent, the point at which 
further, more detailed, examination is 
needed to determine if the final rule 
might threaten the economic viability of 
any affected industry. For these reasons, 
the Agency believes that the finding of 
economic feasibility is robust for this 
rulemaking. A simple sensitivity 
analysis of the results finds that even if 
aggregate costs were several times larger 
than those estimated here, the rule 
would still be economically feasible. 

In profit-earning entities, 
establishments generally can absorb 
compliance costs through a combination 
of increases in prices and reduction in 
profits. The extent to which the impacts 
of cost increases affect prices or profits 
depends on the price elasticity of 
demand for the products or services 
produced and sold by the entity. 

Price elasticity of demand refers to the 
relationship between changes in the 
price charged for a product and the 
resulting changes in the demand for that 
product. A greater degree of elasticity of 
demand implies that an entity or 
industry is less able to pass increases in 
costs through to its customers in the 
form of a price increase and, therefore, 
must absorb more of the cost increase 
through a reduction in profits. 

Given the small incremental increases 
in prices potentially resulting from 
compliance with the final rule, and the 
lack of readily available substitutes for 
the products and services provided by 
the covered industries, demand is likely 
to be sufficiently inelastic in each 
affected industry to enable entities to 
substantially offset compliance costs 
through minor price increases without 
experiencing any significant reduction 
in total revenues or in net profits. 

For the economy as a whole, OSHA 
expects the economic impact of the 
present rulemaking to be both an 
increase in the efficiency of production 
of goods and services and an 
improvement in the welfare of society. 
First, as demonstrated by the analysis of 
costs and benefits associated with 
compliance with the requirements of the 
final rule, OSHA expects that societal 
welfare will increase as a result of these 

standards because the benefits achieved 
clearly and strongly justify the relatively 
small costs. The impacts of the final rule 
involve net benefits of over $100 million 
achieved in a relatively cost-effective 
manner. 

Second, until now, society 
externalized many of the costs 
associated with the injuries and 
fatalities resulting from the risks 
addressed by the final rule. That is, the 
costs incurred by society to supply 
certain products and services associated 
with electric power generation, 
transmission, and distribution work did 
not fully reflect in the prices of those 
products and services. Workers who 
suffer the consequences associated with 
the activities causing these risks partly 
bore the costs of production. To the 
extent society externalizes fewer of 
these costs, the price mechanism will 
enable the market to result in a more 
efficient allocation of resources. Note 
that reductions in externalities alone do 
not necessarily increase efficiency or 
social welfare unless the associated 
benefits outweigh the costs of achieving 
the reductions. 

OSHA concludes that compliance 
with the requirements of the final rule 
is economically feasible in every 
affected industry. The Agency based 
this conclusion on the criteria 
established by the OSH Act, as 
interpreted in relevant case law. In 
general, the courts hold that a standard 
is economically feasible if there is a 
reasonable likelihood that the estimated 
costs of compliance ‘‘will not threaten 
the existence or competitive structure of 
an industry, even if it does portend 
disaster for some marginal firms’’ 
(United Steelworkers of America v. 
Marshall, 647 F.2d 1189, 1272 (D.C. Cir. 
1980)). As demonstrated by this Final 
Economic Analysis and the supporting 
evidence, the potential impacts 
associated with achieving compliance 
with the final rule fall well within the 
bounds of economic feasibility in each 
industry. OSHA does not expect 
compliance with the requirements of the 
final rule to threaten the viability of 
entities or the existence or competitive 
structure of any of the affected 
industries. No commenters suggested 
that the regulation would not be 
economically feasible. 

In addition, based on an analysis of 
the costs and economic impacts 
associated with this rulemaking, OSHA 
concludes that the effects of the final 
rule on international trade, 
employment, wages, and economic 
growth for the United States will be 
negligible. 
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17. Statement of Energy Effects 
As required by Executive Order 13211 

and in accordance with the guidance for 
implementing Executive Order 13211 
and with the definitions provided 
therein as prescribed by the Office of 
Management and Budget, OSHA 
analyzed the final rule with regard to its 
potential to have a significant adverse 
effect on the supply, distribution, or use 
of energy. As a result of this analysis, 
OSHA determined that this action is not 
a significant energy action as defined by 
the relevant OMB guidance. 

H. Final Regulatory Flexibility Analysis 
The Regulatory Flexibility Act, as 

amended in 1996, requires the 
preparation of a Final Regulatory 
Flexibility Analysis (FRFA) for certain 
rules (5 U.S.C. 601–612). Under the 
provisions of the law, each such 
analysis must contain: 

1. A succinct statement of the need 
for, and objectives of, the rule; 

2. A summary of the significant issues 
raised by the public comments in 
response to the initial regulatory 
flexibility analysis, a summary of the 
assessment of the agency of such issues, 
and a statement of any changes made in 
the final rule as a result of such 
comments; 

3. A description and an estimate of 
the number of small entities to which 
the rule will apply or an explanation of 
why no such estimate is available; 

4. A description of the projected 
reporting, recordkeeping, and other 
compliance requirements of the rule, 
including an estimate of the classes of 
small entities that will be subject to the 
requirement and the type of professional 
skills necessary for preparation of the 
report or record; and 

5. A description of the steps the 
agency took to minimize the significant 
economic impact on small entities 
consistent with the stated objectives of 
applicable statutes, including a 
statement of the factual, policy, and 
legal reasons for selecting the alternative 
adopted in the final rule and why the 
agency rejected each one of the other 
significant alternatives to the rule 
considered by the agency that affect the 
impact on small entities. 

The Regulatory Flexibility Act further 
states that an agency may perform the 
required elements of the FRFA in 
conjunction with, or as part of, any 
other agenda or analysis required by any 
other law if such other analysis satisfies 
the relevant requirements. 

1. A Succinct Statement of the Need for, 
and Objectives of, the Rule 

The primary objective of the final rule 
is to provide an increased degree of 

occupational safety for employees 
performing electric power generation, 
transmission, and distribution work. As 
stated earlier, the final rule will prevent 
an estimated 119 injuries and about 20 
fatalities annually through compliance 
with the final rule, in addition to 
injuries and fatalities prevented through 
compliance with existing standards. 

Another objective of the present 
rulemaking is to provide updated, clear, 
and consistent safety standards 
regarding electric power generation, 
transmission, and distribution work to 
relevant employers and employees and 
interested members of the public. The 
final rule is easier to understand and to 
apply than existing standards, which 
will improve safety by facilitating 
compliance. 

2. A Summary of the Significant Issues 
Raised by the Public Comments in 
Response to the Initial Regulatory 
Flexibility Analysis, a Summary of the 
Assessment of the Agency of Such 
Issues, and a Statement of Any Changes 
Made in the Final Rule as a Result of 
Such Comments 

Few public commenters focused on 
the specific results of the Initial 
Regulatory Flexibility Analysis. OSHA 
responds to the few issues raised by the 
commenters elsewhere in this FEA. 

3. A Description and an Estimate of the 
Number of Small Entities To Which the 
Rule Will Apply or an Explanation of 
Why No Such Estimate Is Available 

OSHA completed an analysis of the 
type and number of small and very 
small entities to which the final rule 
will apply. Relying on the Small 
Business Administration definitions 
[51], OSHA estimated the number of 
firms in the construction and 
Ornamental Shrub and Tree Services 
(SIC 0783) industries that are small 
businesses based on revenue and 
estimated the number of firms in the 
utilities industries that are small 
businesses based on sales (in megawatt- 
hours). With the exception of Major 
Publically Owned Utilities, the Agency 
converted definitions based on 
megawatt-hours to revenue cutoffs using 
the EIA’s Form EIA–860 Database 
Annual Electric Generator Report, 
which estimates the average revenue per 
mega watt-hour to be $99.59 [49]. 
Multiplying $99.59 by the 4-million 
megawatt-hour cutoff in the SBA 
definitions suggests a revenue cutoff for 
small utilities of $398,363,132. After 
determining revenue cutoffs implied by 
the SBA definitions for every affected 
NAICS, OSHA found the revenue of the 
largest employment-size class in the 
U.S. Census’ Statistics of U.S. 

Businesses [43] equal to, or smaller 
than, the revenue implied in the SBA 
definition and then designated entities 
of that size or smaller as ‘‘small.’’ 

In the case of Major Publicly Owned 
Utilities, as explained earlier in this 
FEA, OSHA estimates, based on EIA’s 
Form-861 Annual Electric Power 
Industry Report, that there are now 277 
firms that are major publicly owned 
utilities [50]. (See the discussion under 
the heading ‘‘Profile of Affected 
Industries,’’ earlier in this section of the 
preamble). Of the 277 Major Publicly 
Owned Utilities in the EIA Form-861 
database, 261 have sales of less than 4- 
million megawatt-hours, and 16 have 
sales of more than 4-million megawatt- 
hours. OSHA did not convert this sales 
data to a revenue or employment-size 
class equivalent because EIA’s Form 861 
database does not include employment 
data and because the U.S. Census’ 
Statistics of U.S. Businesses does not 
include data for Major Publicly Owned 
Utilities distinct from nonmajor or 
privately owned utilities. Thus, OSHA 
used the 4-million megawatt-hour cutoff 
in the SBA definitions to designate as 
small the 261 entities with sales of less 
than 4 million megawatt-hours. 

Table 52 summarizes the small 
business definitions discussed herein. 

For small entities, OSHA estimates 
the total cost of the final rule per small 
firm to be $3,159. (See Table 53.) 

To assess the potential economic 
impact of the rule on small entities, 
OSHA calculated the ratios of 
compliance costs to profits and to 
revenues. Table 53 presents these ratios 
for each affected industry. OSHA 
expects that, among small firms 
potentially affected by the rule, the 
average increase in prices necessary to 
completely offset the compliance costs 
will be less than 0.138 percent in any 
individual affected industry and an 
average of 0.010 percent for all affected 
industries. 

Only to the extent that such price 
increases are not possible would there 
be any effect on the average profits of 
small firms. Even in the unlikely event 
that these firms could not pass the costs 
through, the firms could absorb the 
compliance costs completely through an 
average reduction in profits of no more 
than 2.9 percent in any single affected 
industry and through an average 
reduction in profits of 0.086 percent in 
all affected industries. 

OSHA also separately examined the 
impact of the final rule on very small 
entities, defined as entities with fewer 
than 20 employees. In the proposed 
rule, the numbers presented in the 
CONSAD report for small, large, and 
total establishments were from the 1997 
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U.S. Economic Census. For this FEA, 
OSHA used the U.S. Census Bureau’s 
2007 Statistics of U.S. Businesses [43] to 
update the numbers used in the PRIA. 
Based on these data, OSHA estimated 
that the final rule would affect a total of 
approximately 11,004 very small firms. 
Table 54 presents the estimated number 
of affected very small firms in each 
industry. 

OSHA modified the analysis it made 
in the PRIA to accurately reflect the 
number of affected very small entities, 
as well as compliance costs, revenues, 
and profits per affected entity. In 
general, OSHA assumed that the profile 
of the affected firms mirrored the profile 

of rest of industry. However, in the case 
of Ornamental Tree and Shrub Services, 
SIC 0723, the Agency recognized that 
the limited number of very small 
entities actually involved in line- 
clearance tree trimming was atypical for 
the industry, as very small entities 
involved in line-clearance tree trimming 
have significantly more employees than 
the average firm in this SIC category. 
Corresponding to their relatively larger 
employment, very small entities 
involved in line-clearance tree trimming 
likely have larger revenue than the 
average firm in the industry. 

OSHA calculated the ratios of 
compliance costs to profits and to 

revenues for very small firms. Table 54 
presents these ratios for each affected 
industry. OSHA expects that, among 
very small firms affected by the final 
rule, the average increase in prices 
necessary to completely offset the 
compliance costs will be 0.040 percent. 

Only to the extent that such price 
increases are not possible would there 
be any effect on the average profits of 
small firms. Even in the unlikely event 
that these firms could not pass the costs 
through, the firms could absorb the 
compliance costs completely through an 
average reduction in profits of less than 
0.040 percent. 

TABLE 52—SMALL BUSINESS DEFINITIONS 

CONSAD/1997 
NAICS 

CONSAD industry 
name 

2002/2007 
NAICS 

2002/2007 industry 
name 

SBA size standard 
($ million or mega watt- 

hours, as 
applicable) 

Equivalent 
revenue 

($ million) 

Equivalent 
employment 
size category 

(max. 
employees) 

234910 .............. Water, Sewer, and 
Pipeline Construction.

237110 Water and Sewer 
Line and Related 
Structures Con-
struction.

$33.5 .............................. NA 100 

237120 Oil and Gas Pipeline 
and Related 
Structures Con-
struction.

33.5 ................................ NA 100 

234920 .............. Power and Commu-
nication Trans-
mission Line Con-
struction.

237130 Power and Commu-
nication Line and 
Related Structures 
Construction.

33.5 ................................ NA All 

237120 .............. Industrial Nonbuilding 
Structure Construc-
tion.

236210 Industrial Building 
Construction.

33.5 ................................ NA 100 

237120 Oil and Gas Pipeline 
and Related 
Structures Con-
struction.

33.5 ................................ NA 100 

237130 Power and Commu-
nication Line and 
Related Structures 
Construction.

33.5 ................................ NA All 

234990 .............. All Other Heavy Con-
struction.

236210 Industrial Building 
Construction.

33.5 ................................ NA 100 

237110 Water and Sewer 
Line and Related 
Structures Con-
struction.

33.5 ................................ NA 100 

237990 Other Heavy and 
Civil Engineering 
Construction.

33.5 ................................ NA 500 

238910 Site Preparation 
Contractors.

14.0 ................................ NA 100 

238990 All Other Specialty 
Trade Contractors.

14.0 ................................ NA 100 

235310 .............. Electrical Contractors .. 238210 Electrical Contrac-
tors.

14.0 ................................ NA 100 

235910 .............. Structural Steel Erec-
tion Contractors.

238120 Structural Steel and 
Precast Concrete 
Contractors.

14.0 ................................ NA 100 

238190 Other Foundation, 
Structure, and 
Building Exterior 
Contractors.

14.0 ................................ NA 100 
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TABLE 52—SMALL BUSINESS DEFINITIONS—Continued 

CONSAD/1997 
NAICS 

CONSAD industry 
name 

2002/2007 
NAICS 

2002/2007 industry 
name 

SBA size standard 
($ million or mega watt- 

hours, as 
applicable) 

Equivalent 
revenue 

($ million) 

Equivalent 
employment 
size category 

(max. 
employees) 

235950 .............. Building Equipment 
and Other Machine 
Installation Contrac-
tors.

238290 Other Building 
Equipment Con-
tractors.

14.0 ................................ NA 100 

235990 .............. All Other Special Trade 
Contractors.

236220 Commercial and In-
stitutional Building 
Construction.

33.5 ................................ NA 100 

237990 Other Heavy and 
Civil Engineering 
Construction.

33.5 ................................ NA 500 

238190 Other Foundation, 
Structure, and 
Building Exterior 
Contractors.

14.0 ................................ NA 100 

238290 Other Building 
Equipment Con-
tractors.

14.0 ................................ NA 100 

238390 Other Building Fin-
ishing Contractors.

14.0 ................................ NA 100 

238910 Site Preparation 
Contractors.

14.0 ................................ NA 100 

238990 All Other Specialty 
Trade Contractors.

14.0 ................................ NA 100 

221110 .............. Electric Power Genera-
tion.

221111 Hydroelectric Power 
Generation.

4 million mega watt- 
hours.

398.4 All 

221112 Fossil Fuel Electric 
Power Generation.

4 million mega watt- 
hours.

398.4 500 

221113 Nuclear Electric 
Power Generation.

4 million mega watt- 
hours.

398.4 500 

221119 Other Electric Power 
Generation.

4 million mega watt- 
hours.

398.4 All 

221120 .............. Electric Power Trans-
mission, Control, and 
Distribution.

221121 Electric Bulk Power 
Transmission and 
Control.

4 million mega watt- 
hours.

398.4 All 

221122 Electric Power Dis-
tribution.

4 million mega watt- 
hours.

398.4 500 

2211 .................. Major Publicly Owned 
Utilities.

2211 Major Publicly 
Owned Utilities.

4 million mega watt- 
hours.

NA NA 

SIC 0783 .......... Ornamental Shrub and 
Tree Services.

561730 Landscaping Serv-
ices.

7.0 .................................. NA 100 

Note: ‘‘NA’’ = Not Applicable. 
Sources: EIA [49, 50], SBA [51], U.S. Census [43, 44, 45, 46]. 

TABLE 53—COSTS AS A PERCENT OF REVENUES AND PROFITS FOR AFFECTED SMALL ENTITIES (AS DEFINED BY SBA) 

Industry code Industry name 
Affected 

small 
firms 

Compliance 
costs 

per firm 

Revenues 
per firm 

Profits 
per firm 

Costs as a 
percent of 
revenues 

Costs as a 
percent of 

profits 

NAICS 234910 ..... Water, Sewer, and Pipeline Construc-
tion.

968 $465 $8,846,770 $461,801 0.005 0.101 

NAICS 234920 ..... Power and Communication Trans-
mission Line Construction.

3,347 3,147 6,736,654 351,653 0.047 0.895 

NAICS 234930 ..... Industrial Nonbuilding Structure Con-
struction.

304 1,574 9,022,755 454,446 0.017 0.346 

NAICS 234990 ..... All Other Heavy Construction ................ 768 3,605 3,466,142 167,969 0.104 2.146 
NAICS 235310 ..... Electrical Contractors ............................. 1,903 4,474 6,236,853 269,432 0.072 1.660 
NAICS 235910 ..... Structural Steel Erection Contractors .... 760 176 2,310,169 102,109 0.008 0.172 
NAICS 235950 ..... Building Equipment and Other Machine 

Installation Contractors.
921 138 3,896,757 172,237 0.004 0.080 

NAICS 235990 ..... All Other Special Trade Contractors ...... 3,063 127 3,046,117 140,426 0.004 0.090 
NAICS 221110 ..... Electric Power Generation ..................... 530 9,477 283,932,698 53,720,066 0.003 0.018 
NAICS 221120 ..... Electric Power Transmission, Control, 

and Distribution.
1,134 11,320 162,314,688 15,354,970 0.007 0.074 

NAICS 2211 ......... Major Publicly Owned Utilities ............... 261 6,177 162,113,144 NA 0.004 NA 
Various ................. Industrial Power Generators .................. 0 NA NA NA NA NA 
SIC 0783 .............. Ornamental Shrub and Tree Services ... 303 7,231 5,259,210 225,620 0.138 3.205 

Total .............. ................................................................ 14,263 3,159 30,956,353 3,437,179 0.010 0.092 

Notes: (1) Totals may not equal the sum of the components due to rounding. 
(2) ‘‘NA’’ = Not Applicable. 
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Sources: CONSAD [5], EIA [49, 50], IRS [15], SBA [51], U.S. Census [43, 44, 45, 46]. 

TABLE 54—COSTS AS A PERCENT OF REVENUES AND PROFITS FOR AFFECTED VERY SMALL ENTITIES (THOSE WITH 
FEWER THAN 20 EMPLOYEES) 

Industry code Industry name 

Affected firms 
with fewer 

than 20 
employees 

Compliance 
costs per 

firm 

Revenues per 
Firm 

Profits per 
Firm 

Costs as a 
percent of 
‘revenues 

Costs as a 
percent of 

profits 

NAICS 234910 ..... Water, Sewer, and Pipeline Construc-
tion.

759 $220 $1,088,731 $56,832 0.020 0.388 

NAICS 234920 ..... Power and Communication Trans-
mission Line Construction.

2,651 1,187 913,129 47,665 0.130 2.490 

NAICS 234930 ..... Industrial Nonbuilding Structure Con-
struction.

142 100 1,164,177 58,636 0.009 0.171 

NAICS 234990 ..... All Other Heavy Construction ................ 689 1,895 958,076 46,428 0.198 4.082 
NAICS 235310 ..... Electrical Contractors ............................. 1,731 2,597 2,223,705 96,064 0.117 2.704 
NAICS 235910 ..... Structural Steel Erection Contractors .... 608 96 734,692 32,473 0.013 0.296 
NAICS 235950 ..... Building Equipment and Other Machine 

Installation Contractors.
748 77 832,404 36,792 0.009 0.209 

NAICS 235990 ..... All Other Special Trade Contractors ...... 2,916 96 836,651 38,570 0.011 0.248 
NAICS 221110 ..... Electric Power Generation ..................... 316 2,841 29,775,772 5,633,576 0.010 0.050 
NAICS 221120 ..... Electric Power Transmission, Control, 

and Distribution.
322 6,415 33,598,972 3,178,463 0.019 0.202 

NAICS 2211 ......... Major Publicly Owned Utilities ............... 33 5,868 4,740,998 NA 0.124 NA 
Various ................. Industrial Power Generators .................. 0 NA NA NA NA NA 
SIC 0783 .............. Ornamental Shrub and Tree Services ... 90 2,047 849,923 36,462 0.241 5.614 

Total .............. ................................................................ 11,004 1,169 2,898,088 303,777 0.040 0.385 

Notes: (1) Totals may not equal the sum of the components due to rounding. 
(2) ‘‘NA’’ = Not Applicable. 
Sources: CONSAD [5], IRS [15], U.S. Census [43, 44, 45, 46]. 

4. A Description of the Projected 
Reporting, Recordkeeping and Other 
Compliance Requirements of the Rule, 
Including an Estimate of the Classes of 
Small Entities That Will Be Subject to 
the Requirement and the Type of 
Professional Skills Necessary for 
Preparation of the Report or Record 

OSHA is revising the standards 
addressing the work practices 
employers will use, and other 
requirements they will follow, for the 
operation and maintenance of, and for 
construction work involving, electric 
power generation, transmission, and 
distribution installations. OSHA issued 
the existing rules for this type of work 
in 1972 for construction work and in 
1994 for work covered by general 
industry standards. The construction 
standards, in particular, are out of date 
and are not consistent with the more 
recent, corresponding general industry 
rules for the operation and maintenance 
of electric power generation, 
transmission, and distribution systems. 
As described in detail earlier, this final 
rule will make the construction and 
general industry standards for this type 
of work more consistent than is 
currently the case. 

Existing § 1910.269 contains 
requirements for the maintenance and 
operation of electric power generation, 
transmission, and distribution 
installations. Section 1910.269 is 
primarily a work-practices standard. 
OSHA based the requirements in 
§ 1910.269 on recognized safe industry 

practices as reflected in current national 
consensus standards covering this type 
of work, such as the National Electrical 
Safety Code. 

Section 1910.269 contains provisions 
protecting employees from the most 
serious hazards they face in performing 
this type of work, primarily hazards 
causing falls, burns, and electric shocks. 
Requirements in § 1910.269 include 
provisions on training, job briefings, 
working near energized parts, 
deenergizing lines and equipment and 
grounding them for employee 
protection, work on underground and 
overhead installations, work in power- 
generating stations and substations, 
work in enclosed spaces, and other 
special conditions and equipment 
unique to the generation, transmission, 
and distribution of electric energy. 

OSHA also is extending its general 
industry standard on electrical 
protective equipment (§ 1910.137) to the 
construction industry. The existing 
construction standards for the design of 
electrical protective equipment, which 
apply only to electric power 
transmission and distribution work, 
adopted several national consensus 
standards by reference. This final rule 
replaces the incorporation of these out- 
of-date consensus standards with a set 
of performance-oriented requirements 
that are consistent with the latest 
revisions of these consensus standards 
and with the corresponding standard for 
general industry. Additionally, OSHA is 
issuing new requirements for the safe 

use and care of electrical protective 
equipment to complement the 
equipment-design provisions. The final 
rule, which will apply to all 
construction work, will update the 
existing OSHA industry-specific 
standards and will prevent accidents 
caused by inadequate electrical 
protective equipment. 

As discussed in detail earlier, OSHA 
does not expect this transfer to the 
construction standards of the existing 
general industry standards in § 1910.137 
and § 1910.269 to impose a significant 
burden on employers. Generally, many 
employers doing construction work also 
do general industry work; thus, OSHA 
believes that they are already following 
the existing general industry standards 
in their construction work. The final 
provisions in Subpart V also are 
generally consistent with the latest 
national consensus standards. 

In addition, OSHA also is making 
miscellaneous changes to the existing 
requirements in § 1910.137 and 
§ 1910.269. These changes include 
requirements for: Class 00 rubber 
insulating gloves; electrical protective 
equipment made from materials other 
than rubber; training for electric power 
generation, transmission, and 
distribution workers; host-contractor 
responsibilities; job briefings; fall 
protection equipment; insulation and 
working position of employees working 
on or near live parts; protective 
clothing; minimum approach distances; 
deenergizing transmission and 
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distribution lines and equipment; 
protective grounding; operating 
mechanical equipment near overhead 
power lines; and working in manholes 
and vaults. 

These changes to the general industry 
standards, because they also apply to 
construction, will ensure that consistent 
requirements, when appropriate, apply 
to employers engaged in work 
performed under the construction and 
general industry standards. As 
explained more fully in Section V, 
Summary and Explanation of the Final 
Rule, earlier in this preamble, OSHA 
believes that this consistency will 
further protect employees performing 
electrical work covered under the 
general industry standards. The rule 
also updates references to consensus 
standards in §§ 1910.137 and 1910.269 
and adds a new appendix to assist 
employers to comply with the new 
clothing provisions. 

Section V, Summary and Explanation 
of the Final Rule, earlier in this 
preamble, provides further detail 
regarding the requirements of the final 
rule. 

The preceding sections of this 
economic analysis present a description 
of the classes of small entities that are 
subject to the final rule, as well as the 
types of professional skills necessary to 
comply with the requirements. 

5. A Description of the Steps the Agency 
Took To Minimize the Significant 
Economic Impact on Small Entities 
Consistent With the Stated Objectives of 
Applicable Statutes, Including a 
Statement of the Factual, Policy, and 
Legal Reasons for Selecting the 
Alternative Adopted in the Final Rule, 
and Why the Agency Rejected Each One 
of the Other Significant Alternatives to 
the Rule Considered by the Agency That 
Affect the Impact on Small Entities 

OSHA evaluated many alternatives to 
the final rule to ensure that the final 

requirements will best accomplish the 
stated objectives of applicable statutes 
and minimize any significant economic 
impact of the rule on small entities. 

In developing the rule, and especially 
in establishing compliance, reporting 
requirements, or timetables that affect 
small entities, OSHA took the resources 
available to small entities into account. 
To the extent practicable, OSHA 
clarified, consolidated, and simplified 
compliance and reporting requirements 
under the rule that are applicable to 
small entities. Wherever possible, 
OSHA stated the final rule’s 
requirements in terms of performance 
rather than design specifications. OSHA 
did not consider an exemption from 
coverage of the rule for small entities to 
be a viable option because such an 
exemption would unduly jeopardize the 
safety and health of the affected 
employees. 

OSHA considered many other specific 
alternatives to the present requirements. 
Section V, Summary and Explanation of 
the Final Rule, earlier in this preamble, 
provides a discussion and explanation 
of the particular requirements of the 
rule and the alternatives OSHA 
considered. 

OSHA considered other regulatory 
alternatives raised by the Small 
Business Advocacy Review Panel, 
which OSHA convened for purposes of 
soliciting comments on the rule from 
affected small entities. The Agency 
discusses these alternatives later in this 
economic analysis. 

OSHA also considered nonregulatory 
alternatives in determining the 
appropriate approach to reducing 
occupational hazards associated with 
electric power generation, transmission, 
and distribution work. The Agency 
discusses these alternatives under the 
heading ‘‘Examination of Alternative 
Regulatory Approaches,’’ earlier in this 
section of the preamble. 

Alternatives Considered and Changes 
Made in Response to Comments From 
SERs and Recommendations From the 
Small Business Advocacy Review Panel 

On May 1, 2003, OSHA convened a 
Small Business Advocacy Review Panel 
(SBAR Panel or Panel) for this 
rulemaking in accordance with the 
provisions of the Small Business 
Regulatory Enforcement Fairness Act of 
1996 (Pub. L. 104–121), as codified at 5 
U.S.C. 601 et seq. The SBAR Panel 
consisted of representatives from OSHA, 
the Office of Information and Regulatory 
Affairs (OIRA) in the Office of 
Management and Budget, and the Office 
of Advocacy within the U.S. Small 
Business Administration. The Panel 
received, from small entities potentially 
affected by this rulemaking, oral and 
written comments on a draft rule and on 
a draft economic analysis. The Panel, in 
turn, prepared a written report, which it 
delivered to the Assistant Secretary for 
Occupational Safety and Health [29]. 
The report summarized the comments 
received from the small entities and 
included recommendations from the 
Panel to OSHA regarding the rule and 
the associated analysis of compliance 
costs. 

Table 55 lists each of the 
recommendations made by the Panel 
and describes the corresponding 
answers or changes made by OSHA in 
response to the issues raised. 

TABLE 55—PANEL RECOMMENDATIONS AND OSHA RESPONSES 

Panel recommendations * OSHA Responses 

1. The SERs generally [believed] that OSHA had underestimated the 
costs and may have overestimated the benefits in [the draft] eco-
nomic analysis [provided to the SERs]. The Panel recommends that 
OSHA revise its economic and regulatory flexibility analysis as ap-
propriate, and that OSHA specifically discuss the alternative esti-
mates and assumptions provided by SERs and compare them to 
OSHA’s revised estimates.

OSHA revised its economic and regulatory flexibility analysis as appro-
priate in light of the additional information received from the SERs 
and rulemaking participants. Many of the comments from the SERs 
asserting deficiencies in the estimates of the compliance costs were 
the result of differing interpretations of what would have to be done 
to achieve compliance with particular requirements. 

Some SERs remarked that OSHA underestimated the time and re-
sources that would be necessary to develop and maintain written 
records associated with requirements for making determinations re-
garding training and protective clothing, for documenting employee 
training, and for communicating with host employers or contractors 
about hazards and appropriate safety practices. OSHA clarified, in 
some cases in the preamble and other cases in the regulatory text, 
that the final rule does not require written records to achieve compli-
ance with these provisions of the final rule. 
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TABLE 55—PANEL RECOMMENDATIONS AND OSHA RESPONSES—Continued 

Panel recommendations * OSHA Responses 

In some cases, the SERs also interpreted the draft requirements asso-
ciated with job briefings, host-contractor responsibilities, and inci-
dent-energy calculations in ways that would involve higher compli-
ance costs than those estimated by OSHA, but that were not con-
sistent with the way in which OSHA intended employers to achieve 
compliance. In these cases, OSHA clarified, in the preamble and 
regulatory text, what would be necessary to comply with the stand-
ards to alleviate the corresponding potential cost and impact con-
cerns raised by the SERs. 

With regard to the cost for training that will be necessary for employ-
ees currently not requiring training in accordance with the existing 
training requirements in § 1910.269, OSHA revised its compliance 
cost calculations to account for one-time and annual cost of the addi-
tional training these employees will receive, as described under the 
headings ‘‘One-Time Costs for Additional Training for Employees Not 
Already Receiving Training in Accordance with Existing § 1910.269’’ 
and ‘‘Annual Costs for Additional Training for Employees Not Already 
Covered by § 1910.269,’’ earlier in this section of the preamble. 

For employees currently provided the training required by existing 
§ 1910.269, OSHA generally included costs equivalent to 1.5 hours 
of employee time, 12 minutes of supervisory time, and 3 minutes of 
clerical time per employee. In the case of line-clearance tree trim-
mers, OSHA assumed 0.75 hours of employee time, 6 minutes of 
supervisory time, and 3 minutes of clerical time per employee. 

Most SERs indicated that the job briefing requirements were generally 
consistent with current practices and that 5 minutes for the additional 
job briefing requirements per project would be a reasonable estimate 
for the amount of time involved. For purposes of estimating compli-
ance costs in this analysis, OSHA used estimates of current compli-
ance of 85 percent to 98 percent, and estimated that each affected 
project would require resources equivalent to 5 minutes of supervisor 
time and 5 minutes of employee time. 

With regard to the cost associated with providing flame-resistant cloth-
ing to employees, the SERs generally suggested that OSHA’s esti-
mate of two sets per employee per year for small establishments 
and five sets per employee every 5 years for large establishments 
was an underestimate. The SERs also gave OSHA broad estimates 
of the costs of flame-resistant clothing, ranging from $50 per shirt to 
$150 for switching coats or flash suits. Several SERs agreed that 
many companies contract with uniform companies to supply and 
launder clothing. In the FEA, in the analysis of compliance costs as-
sociated with the requirements to provide flame-resistant clothing, 
OSHA estimates that, on average, employers will provide eight sets 
of clothing per employee, and that, with eight sets per employee, the 
useful life of the clothing will average 4 years. OSHA estimated the 
cost per set of clothing to be $110 in the analysis of the proposed 
rule, but increased that estimate to $192 in this analysis to reflect 
current costs [13]. This analysis excluded laundering costs because 
the rule does not require employers to launder the clothing. OSHA 
estimated the cost per switching coat or flash suit to be $200 in the 
analysis of the proposed rule and increased that estimate to $226 in 
this analysis to reflect current costs [19]. 

2. In [the draft] economic and RFA analyses [provided to the SERs], 
OSHA assumed that all affected firms apply existing [§ ]1910.269 to 
construction related activities, even though not required to do so. 
The reason OSHA made this assumption is [that] OSHA thought that 
all affected firms are either covered solely by [Part] 1910, or engage 
in both [Part] 1910 and [Part] 1926 activities, and find it easiest to 
adopt the general industry standard for all activities. SERs confirmed 
that most firms do in fact follow [§ ]1910.269. However, they also 
pointed out that there are some firms that are engaged solely in con-
struction activities and thus may not be following the [Part] 1910 
standards. The Panel recommends that OSHA revise its economic 
and regulatory flexibility analyses to reflect the costs associated with 
some firms coming into compliance with [§ ]1910.269. The SERs also 
reported that compliance training under [§ ]1910.269 is extensive. 
One SER estimated that in excess of 30 hours per employee is nec-
essary in the first year. The Panel recommends that OSHA consider 
the SER comments on training and revise its estimate of training 
costs as necessary.

OSHA’s final economic and regulatory flexibility analyses reflect addi-
tional costs for firms previously not required to comply with 
§ 1910.269. Specifically, OSHA estimated that these firms would 
incur compliance costs equivalent to the costs incurred by firms af-
fected by the new requirements of § 1910.269 when OSHA promul-
gated it originally in 1994. 

In addition, OSHA considered the SER comments on training and re-
vised its estimate of training costs accordingly. OSHA added a sepa-
rate training cost for firms not currently covered by the existing train-
ing requirements in § 1910.269, as described under the heading 
‘‘Costs of Compliance,’’ earlier in this section of the preamble. 
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TABLE 55—PANEL RECOMMENDATIONS AND OSHA RESPONSES—Continued 

Panel recommendations * OSHA Responses 

3. Most SERs were concerned that a ‘‘performance standard’’ such as 
[the draft proposal provided to SERs] means that even in cases 
where OSHA does not require recordkeeping, such as for training, 
many small entities will find recordkeeping (1) useful for internal pur-
poses and (2) virtually the only way they will be able to demonstrate 
compliance with the rule. The Panel recommends that OSHA con-
sider whether recordkeeping is necessary to demonstrate compliance 
with the standard, and, if not, that OSHA explicitly discuss ways in 
which employers can demonstrate compliance without using record-
keeping.

The final rule does not require employers to maintain records of train-
ing. Employees themselves can attest to the training they receive, 
and OSHA will determine compliance with the training requirements 
primarily through employee interviews 

4. SERs pointed out that the [draft proposed host-contractor] require-
ments for observation and follow-up would result in paperwork and 
reporting requirements not presented in the cost analysis. The Panel 
recommends that OSHA include such costs and paperwork burdens 
in its economic analysis as appropriate.

The final rule does not require host employers to supervise contractors’ 
employees or change their practices for observing or inspecting the 
work of contractors. 

OSHA has eliminated the draft proposed requirement for the host em-
ployer ‘‘to note any failures of the contract employer to correct such 
violations, take appropriate measures to correct the violations, and 
consider the contract employer’s failure to correct violations in evalu-
ating the contract employer.’’ Thus, OSHA did not include costs for 
the host employer to follow up to ensure that the contract employer 
corrected any violations. 

OSHA included estimates of the costs of information collection require-
ments, and of the associated paperwork burdens, in the paperwork 
analysis for the final rule. 

5. Several SERs argued that [the draft proposal’s requirement for] con-
sideration of safety records would restrict the number of eligible con-
tractors, resulting in both increased costs and potential impacts on 
small firms. Several SERs also were concerned that the draft re-
quirement would result in the increased use of methods such as pre- 
qualification in the hiring of contractors or would increase reliance on 
favored contractors; the SERs said that both of these effects could 
result in increased costs and restricted business opportunities, espe-
cially for small businesses. The Panel recommends that OSHA study 
the extent of such costs and impacts and solicit comment on them.

The final rule does not contain a requirement for the host employer to 
obtain and evaluate information on contractors’ safety performance 
and programs. Consequently, the final regulatory flexibility analysis 
does not include costs associated with this draft proposed provision. 

6. Several SERs questioned OSHA’s estimates of the number of sets 
of flame-resistant clothing an employee would need, and its assump-
tions and cost estimates. The Panel recommends that OSHA reex-
amine its assumptions and cost estimates in light of these comments.

In the development of the FEA, OSHA reexamined its assumptions and 
cost estimates with regard to the entire final rule, including the re-
quirements to provide flame-resistant clothing. OSHA’s response to 
Panel recommendation 1, earlier in this table, describes the com-
ments from the SERs and OSHA’s revised estimates made in re-
sponse to these comments. 

7. Many SERs questioned whether the * * * revisions to [§ ]1910.269 
would in fact save any lives or prevent any accidents. Some com-
mented that they had never seen an accident that would have been 
prevented by any of the new provisions [in the draft proposal]. Some 
SERs suggested that [the draft] analysis [provided to SERs] might 
have included fatalities in municipal facilities that may not be covered 
by the standard. Others suggested OSHA should discuss the extent 
to which the existing general industry standard had resulted in re-
duced fatalities and injuries, and how this compares with OSHA esti-
mates of how many fatalities and injuries would be prevented by the 
proposal. The Panel recommends that OSHA provide more docu-
mentation regarding the sources and nature of the anticipated bene-
fits attributed to the draft proposal. The [Panel also recommends that 
the] estimated benefits [in the draft analysis] * * * be reexamined in 
light of the SER comments and experiences regarding the perceived 
effectiveness of the new provisions. In particular, [the Panel rec-
ommends that] OSHA * * * focus attention on the benefits associ-
ated with the provisions on flame-resistant] apparel, training, host/
contractor responsibilities, and fall protection.

OSHA collected and compiled information from a variety of sources to 
document and support the need for the provisions of the final rule. 
OSHA analyzed the data on the fatalities and injuries that occurred 
among the affected workforce over the past decade specifically with 
regard to the effectiveness of both the existing and final require-
ments in preventing such incidents. The discussion under the head-
ing ‘‘Benefits, Net Benefits, and Cost Effectiveness,’’ earlier in this 
section of the preamble, summarizes this evaluation; the cor-
responding research report [5] provides a detailed explanation of this 
evaluation. 

To quantitatively determine the effectiveness of the existing and final 
rules in preventing injuries and fatalities, OSHA performed a detailed 
review of the descriptions of accidents. For each accident reviewed, 
OSHA analyzed the detailed description of the accident, along with 
the citations issued, the type of injuries incurred, and the causes as-
sociated with the accident to estimate the likelihood that the accident 
was preventable under, first, the existing applicable standards, and 
second, the final rule. Based on these analyses, CONSAD found that 
full compliance with the existing standards would prevent 52.9 per-
cent of the injuries and fatalities; compliance with the final rule, how-
ever, would prevent 79.8 percent of the relevant injuries and fatali-
ties. Compared to the existing standards, the final standard in-
creases safety by preventing an additional 20 fatalities and 119 inju-
ries annually. 

In addition, the final rule improves safety by clarifying and updating the 
existing standards to reflect modern technologies, work practices, 
and terminology and by making the standards consistent with current 
consensus standards and other related standards and documents. 
By facilitating the understanding of, and compliance with, these im-
portant safety standards, the final rule increases protection of em-
ployees while reducing uncertainty, confusion, and compliance bur-
dens on employers. 
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TABLE 55—PANEL RECOMMENDATIONS AND OSHA RESPONSES—Continued 

Panel recommendations * OSHA Responses 

Section V, Summary and Explanation of the Final Rule, earlier in this 
preamble, includes explanations of the need for, and the expected 
benefits associated with, specific provisions of the final rule. In par-
ticular, see the summary and explanation of final §§ 1926.950(c) 
(host-contractor responsibilities), 1926.954(b) (fall protection), and 
1926.960(g) (flame-resistant clothing) for a discussion of the need 
for, and a qualitative explanation of, the benefits of these provisions. 

8. There were no comments from the SERs on OSHA’s estimates [in 
the draft analysis provided to the SERs] of the number and type of 
small entities affected by the proposal. However, some [SERs] point-
ed out that there may be some small entities that engage in only 
construction related activities. The Panel recommends that OSHA’s 
estimates of current baseline activities and OSHA’s cost estimates 
reflect such firms.

As discussed under the heading ‘‘Costs of Compliance,’’ earlier in this 
section of the preamble, OSHA’s FEA, including its estimates of 
baseline activities and its cost estimates, reflect the possible exist-
ence of some firms not currently covered by existing § 1910.269 and 
that do not comply with these provisions when performing construc-
tion work on electric power generation, transmission, or distribution 
installations. 

9. Most SERs were uncertain about how to comply with performance 
oriented provisions of the proposal, and further, that additional ex-
penses might be required to be confident that they were in compli-
ance with such provisions. The Panel recommends that OSHA study 
and address these issues and consider the use of guidance material 
(e.g. non-mandatory appendices) to describe specific ways of meet-
ing the standard, which will help small employers comply, without 
making the standard more prescriptive.

OSHA included appendices containing guidelines on the inspection of 
work-positioning equipment to assist employers in complying with the 
requirement to conduct such inspections described in 
§§ 1910.269(g)(2)(iv)(A) and 1926.954(b)(3)(i). The final rule also in-
cludes appendices on clothing in § 1910.269 and Subpart V of Part 
1926. These appendices should assist employers to comply with the 
clothing provisions in §§ 1910.269(l)(8) and 1926.960(g). 

The rule also includes many references to consensus standards that 
contain information that can assist employers to comply with various 
provisions of the final rule. For example, the note to § 1926.957(b) 
directs employers to the Institute of Electrical and Electronics Engi-
neers’ IEEE Guide for Maintenance Methods on Energized Power 
Lines, IEEE Std 516–2009 for guidance on the examination, clean-
ing, repairing, and in-service testing of live-line tools to help employ-
ers comply with that provision in the OSHA standards. Lastly, Ap-
pendix G to § 1910.269 and Appendix G to Subpart V of Part 1926 
contain lists of reference documents that employers can access for 
help in complying with the final rule. 

The preamble and this analysis both contain additional descriptions of 
what OSHA considers necessary and sufficient for purposes of 
achieving compliance with the requirements of the final rule. 

10. Most SERs were highly critical of the host contractor provisions [in 
the draft proposal provided to the SERs] and had trouble under-
standing what OSHA required. If these provisions are to be retained, 
the Panel recommends that they be revised. The Panel recommends 
that OSHA clarify what constitutes adequate consideration of con-
tractor safety performance, clarify what is meant by ‘‘observation,’’ 
clarify how the multi-employer citation policy is related to the pro-
posal, and clarify whether the requirement to communicate hazards 
does or does not represent a requirement for the host employer to 
conduct their own risk assessment. The Panel also recommends that 
OSHA examine the extent to which state contractor licensing could 
make the host contractor provisions in the proposal unnecessary.

OSHA modified the provisions on host-contractor responsibilities sub-
stantially from the requirements in the draft proposal reviewed by the 
SERs. The Agency believes that the changes address the concerns 
expressed by the SERs. 

The final rule does not contain requirements for the host employer to 
consider a contract employer’s safety performance or for the host 
employer to observe or supervise contract employers’ work. In addi-
tion, the final rule does not include the proposed requirement that 
host employers report observed contract-employer-related violations 
to the contract employer. 

The discussion of final § 1926.950(c), in Section V, Summary and Ex-
planation of the Final Rule, earlier in this preamble, provides clari-
fication of the purpose and application of the host-contractor require-
ments and their relationship to OSHA’s multiemployer citation policy. 

The discussion of final § 1926.950(c)(1), in Section V, Summary and 
Explanation of the Final Rule, earlier in this preamble, makes it clear 
that the purpose of the requirements for host employers to provide 
information to contractors is to facilitate the contractors’ efforts to 
perform their own assessments as required by the final rule. 

OSHA does not believe that State contractor-licensing requirements 
make the final host-contractor provisions unnecessary. Not all States 
require electric power generation, transmission, and distribution con-
tractors to have a license. For example, Illinois and New York do not 
require licensing at the State level (see http://www.electric-find.com/
license.htm). Additionally, States with such licensing requirements 
judge primarily the contractors’ ability to install electric equipment in 
accordance with State or national installation codes, and not their 
ability to perform electric power generation, transmission, and dis-
tribution work safely. 

11. Some SERs questioned the need for flame-resistant clothing be-
yond the existing clothing provisions in [§ ]1910.269. Some argued 
that there was a trade-off between possible decreased injuries from 
burns and heat stress injuries as a result of using flame-resistant 
clothing. The Panel recommends that OSHA consider and solicit 
comments on these issues.

OSHA considered these issues in the development of the final clothing 
requirements, as explained in the discussion of final § 1926.960(g), 
in Section V, Summary and Explanation of the Final Rule, earlier in 
this preamble. 
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TABLE 55—PANEL RECOMMENDATIONS AND OSHA RESPONSES—Continued 

Panel recommendations * OSHA Responses 

12. Many SERs were uncertain whether [the draft proposal’s] require-
ments for determining the need for flame-resistant clothing would 
allow the use of such methods as 1) ‘‘worst case’’ analysis or 2) 
specifying minimum levels of protection for use when a system does 
not exceed certain limits. The Panel recommends that OSHA clarify 
what methods are acceptable to meet these requirements, and 
specify these methods in such a way that small entities can be con-
fident that they have met the requirements of the standards.

OSHA adopted requirements in the final rule that provide guidance ex-
plaining ways an employer can comply with the arc-flash protection 
requirements in §§ 1910.269(l)(8) and 1926.960(g). For example, the 
Agency included two notes and additional appendix material explain-
ing how an employer can calculate estimates of available heat en-
ergy. For additional information, see the discussion of final 
§ 1926.960(g) in Section V, Summary and Explanation of the Final 
Rule, earlier in this preamble. 

13. OSHA[‘s draft proposal included] some changes to the training pro-
visions in [§ ]1910.269, including dropping certification requirements 
and allowing training to vary with risk. OSHA stated that both of 
these changes were designed to give the rules a greater perform-
ance orientation and to ease compliance. Some SERs felt that these 
changes might make compliance more complicated by making it less 
clear what needs to be done. The Panel recommends that OSHA 
clarify the performance orientation of these [draft proposed] changes 
and consider explaining that existing compliance methods would still 
be considered adequate under the new rules. The Panel further rec-
ommends that OSHA examine the requirement [in existing 
§ 1910.269(a)(2)(vii)] that employees demonstrate proficiency and 
provide examples of how that can be accomplished. The Panel also 
recommends that OSHA consider the possibility that the proposed 
draft may introduce costs to small businesses that are uncertain of 
how to comply with the new performance oriented training provisions.

OSHA believes that the changes this final rule makes to the training re-
quirements in existing § 1910.269 clarify the standard and reduce 
burdens on employers. See the discussion of final § 1926.950(b), in 
Section V, Summary and Explanation of the Final Rule, earlier in this 
preamble, for additional clarification on how to comply with the train-
ing requirements in the final rule. OSHA did not state that compli-
ance with the training provisions in existing § 1910.269 will constitute 
compliance with the training provisions in the final rule because em-
ployers will need to develop and provide additional training to ad-
dress the new and revised safety-related work-practice requirements 
in the final rule. Thus, training that complies with existing § 1910.269 
will not be sufficient under the final rule. 

Existing § 1910.269(a)(2)(vii) already requires employees to dem-
onstrate proficiency in the work practices involved. OSHA believes 
that most employers are already complying with this requirement in 
various ways. For example, some employers have employees dem-
onstrate proficiency in climbing after completing a pole-climbing class 
that includes climbing on practice poles as part of the curriculum. In 
addition, many employers use an apprenticeship program, in which 
journeyman line workers acting as crew leaders observe trainees 
over the course of the program. The trainees pass through the ap-
prenticeship program by successfully completing each step, dem-
onstrating proficiency in various tasks along the way, until the train-
ees reach the journeyman level. 

In addition to the guidance provided in the preamble and appendices 
on how to comply with the new training requirements, the Agency is 
planning to issue a Small Entity Compliance Guide covering these 
issues following publication of the standard. 

14. Several SERS argued that the [draft] proposal placed restrictions 
on the length of [a] lanyard and that these restrictions were unwork-
able. The Panel recommends that OSHA clarify the intent of the fall 
protection provisions. Other SERs argued that fall fatalities from aer-
ial lifts were either the result of catastrophic failures in which case 
fall protection would not have prevented the death, or the result of 
failure to use any form of fall arrest or fall restraint. Some SERs ar-
gued that some workers might find harnesses more awkward than 
belts and be less likely to wear them. The Panel recommends that 
OSHA consider and solicit comment on these issues.

OSHA clarified the purpose of the changes to the fall protection re-
quirements in final § 1926.954(b)(1)(i) and (b)(2) in the discussion of 
those provisions in Section V, Summary and Explanation of the Final 
Rule, earlier in this preamble. The Agency also clarified the require-
ments in final § 1926.954(b)(3)(iii) to use fall protection equipment to 
make it clear what each type of fall protection system is and when it 
is acceptable. The discussion of final § 1926.954(b)(3)(iii), in Section 
V, Summary and Explanation of the Final Rule, earlier in this pre-
amble, describes why the reasons provided by the SERs did not per-
suade the Agency to permit the use of body belts in a fall arrest sys-
tem. 

15. This rule was designed by OSHA to eliminate confusing differences 
between the applicable construction and general industry standards 
by making the standards consistent. Several SERs felt this was a 
worthwhile goal. Some SERs felt that the host contractor provisions 
of the rule could result in causing contractor employees to be consid-
ered employees of the host employer under the Fair Labor Stand-
ards Act and under the Internal Revenue Service regulations. In ad-
dition, the SERs identified OSHA’s multi-employer citation policy as 
duplicative and overlapping of the host contractor provisions in the 
proposal. The Panel recommends that, if this provision is retained, 
OSHA investigate this issue and clarify these provisions to assure 
that contractor employees do not become direct employees of the 
host employer as a result of complying with possible OSHA require-
ments.

OSHA does not believe that the provisions on host-contractor respon-
sibilities duplicate or overlap the Agency’s multiemployer policy or 
create employer-employee relationships for FLSA or IRS purposes. 
See the discussion of final § 1926.950(c) in Section V, Summary and 
Explanation of the Final Rule, earlier in this preamble, for a full dis-
cussion of these issues. 

16. Some SERs were unconvinced about the need for revisions to the 
existing [§ ]1910.269 standard in light of their potential to improve 
safety beyond what compliance with the requirements in existing 
[§ ]1910.269 would achieve. The Panel recommends that OSHA con-
sider and solicit comment on the regulatory alternative of extending 
the requirements of [§ ]1910.269 to construction, without further 
modification.

The Agency received no comments on the regulatory alternative of ex-
tending existing § 1910.269, in its entirety, to construction without fur-
ther modification. In any event, the Agency finds that the additional 
changes to both § 1910.269 and Subpart V will prevent a significant 
number of fatalities and injuries each year. 
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TABLE 55—PANEL RECOMMENDATIONS AND OSHA RESPONSES—Continued 

Panel recommendations * OSHA Responses 

17. The Panel notes that [the draft proposed host-contractor] provisions 
were particularly troublesome for almost all SERs, and that as a re-
sult, OSHA should provide either some change or provide extensive 
clarification to these [draft proposed] provisions. The Panel rec-
ommends that OSHA consider, analyze, and solicit comment on a 
variety of alternatives to these [draft proposed] provisions, including: 

OSHA considered these options and adopted several of them. See the 
discussion of final § 1926.950(c) in Section V, Summary and Expla-
nation of the Final Rule, earlier in this preamble, for additional dis-
cussion of these provisions. 

(1) Dropping all or some of these provisions. 
(2) Specifying in detail methods that would be considered ade-

quate for purposes of compliance for those provisions retained. 
(3) Changing the provision for consideration of safety performance 

to indicate how employers can be sure they have complied with 
the provision. 

(4) Changing the provisions concerning observed violations by: 
• Dropping the provision concerning observed violations en-

tirely; 
• Changing the provision concerning observed violations to 

clearly indicate that ‘‘inspections’’ are not required; 
• Minimizing the amount of follow-up and responsibility placed 

on the host employer when a violation is observed; 
• Requiring only that the contractor be notified of observed 

violations (no requirement for subsequent monitoring or 
evaluation); 

• Changing the provision to require observation for the pur-
pose of determining if the contractor is performing safe work 
practices, and requiring observed violations to be reported 
to the contractor (no requirement for subsequent monitoring 
or evaluation); 

• Providing explicit language that line clearance tree trimmers 
are not covered by this provision; 

• Specifying that only observations made by a ‘‘safety profes-
sional’’ or other individual qualified to identify hazards must 
be reported to the contractor. 

(5) Changing the provision for hazard communication to make 
clear that the host employer is not required to conduct his or her 
own hazard analysis, but only to communicate such hazards of 
which the host employer may be aware. 

18. The Panel recommends that OSHA consider and solicit comment 
on two kinds of options with respect to flame-resistant clothing. First, 
[the Panel recommends that] OSHA consider the alternative of no 
further requirements beyond existing [§ ]1910.269 for the use of 
flame-resistant clothing. 

Second, [the Panel recommends that,] should the draft requirement be 
retained in some manner, OSHA * * * consider and solicit comment 
on one or a combination of alternative means of determining how 
much protection is needed or required. These alternatives should in-
clude: 

OSHA considered the options recommended by the Panel. The Agency 
adopted the second option suggested by the Panel. Appendix E to 
§ 1910.269 and Appendix E to Part 1926, Subpart V, contain tables 
that employers may use to estimate available heat energy. Although 
these tables do not cover every circumstance, they do address many 
exposure conditions found in overhead electric power transmission 
and distribution work. Other assessment aids are available, and also 
listed in the two appendices, for other exposure conditions, including 
typical electric power generation exposures. 

(1) Allowing the employer to estimate the exposure assuming that 
the distance from the employee to the electric arc is equal to the 
minimum approach distance. 

(2) Providing tables showing heat energy for different exposure 
conditions as an alternative assessment method. 

(3) Specifying a minimum level of protection for overhead line work 
(for example, 10 cal/cm2) for use when the system does not ex-
ceed certain limits as an alternative to hazard assessment. 

OSHA did not incorporate any of the other Panel-recommended op-
tions into the final rule because the Agency either currently believes 
that they are not sufficiently protective or has insufficient information 
to incorporate them. See the discussion of final § 1926.960(g), in 
Section V, Summary and Explanation of the Final Rule, earlier in this 
preamble, for a discussion of the regulatory alternatives rec-
ommended by rulemaking participants and considered by the Agen-
cy. 

(4) Allowing the employer to reduce protection when other factors 
interfere with the safe performance of the work (for example, se-
vere heat stress) after the employer has considered alternative 
methods of performing the work, including the use of live-line 
tools and deenergizing the lines and equipment, and has found 
them to be unacceptable. 

(5) Allowing employers to base their assessments on a ‘‘worst 
case analysis.’’ 

(6) Requiring employers to use appropriate flame-retard[a]nt cloth-
ing without specifying any assessment method. 
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574 In these references, a date in parentheses 
indicates the date on which ERG visited the 
pertinent Web site to retrieve pricing information 
that OSHA used in this FEA. 

TABLE 55—PANEL RECOMMENDATIONS AND OSHA RESPONSES—Continued 

Panel recommendations * OSHA Responses 

19. Some SERs were concerned that the revised training requirements 
[contained in the draft proposal] complicated the question of dem-
onstrating that training had been provided, and that the [draft pro-
posed] requirement that training be related to the risk would require 
additional training, additional documentation, or both. The Panel rec-
ommends that OSHA consider making it clear that employers that 
follow the existing training provisions in [§ ]1910.269 will be in com-
pliance with the new rules, and that OSHA clarify alternative meth-
ods that would be considered acceptable for demonstrating ade-
quacy of training and the relation of the training to risk. 

See OSHA’s response to Panel recommendation 13, earlier in this 
table, and the discussion of final § 1926.950(b), in Section V, Sum-
mary and Explanation of the Final Rule, earlier in this preamble. 

20. In response to comment by some SERs, the Panel recommends 
that OSHA consider and solicit comment on the issue of whether the 
additional job briefing requirements [in the draft proposal] are needed 
and how they can be met in situations in which the employee is 
working at a distant location. 

OSHA is adopting only one new requirement related to job briefings. 
Final §§ 1910.269(c)(1)(i) and 1926.952(a)(1) require the employer to 
provide the employee in charge of the job with all available informa-
tion that relates to the determination of existing characteristics and 
conditions that the crew must complete. For additional discussion of 
this provision and related comments, see the discussion of final 
§ 1926.952(a)(1) in Section V, Summary and Explanation of the Final 
Rule, earlier in this preamble. 

The Agency believes that many employers are already providing rel-
evant information about a job when they assign that job to a crew of 
employees or to an employee working alone. OSHA anticipates that 
employers will pass along the required information when they assign 
jobs to employees. Where the employees are working has no effect 
on the employer’s ability to communicate the information. 

21. All of the affected SERs felt that the provisions of the [draft pro-
posal] with respect to fall restraint systems would make it difficult for 
a person using a fall restraint system to perform the necessary work. 
The SERs also raised the possibility of safety problems associated 
with wearing a safety harness as opposed to a safety belt, such as 
an increased likelihood of the harness being snagged and as a result 
the employee being either pulled into a wood chipper while on the 
ground or pulled out of the bucket when it is lowered. The Panel rec-
ommends that OSHA consider and solicit comment on the alternative 
of making no changes to its existing fall protection requirements. 
[The Panel recommends that, i]f the provision is retained, OSHA 
should carefully examine the issue of whether the fall restraint sys-
tem requirements in the draft make use of fall restraint systems un-
workable in aerial lifts. [The Panel recommends that] OSHA * * * 
also consider the nonregulatory alternative of working with aerial de-
vice manufacturers and aerial device users (for example, electric and 
telecommunications utilities, painting and electrical contractors, tree- 
trimming firms) in the development of improved fall restraint systems 
that are more comfortable than existing systems and maintain the 
appropriate degree of protection for employees. 

Over the course of the rulemaking, OSHA examined the issue of 
whether using fall restraint systems to protect employees working 
from aerial lifts was practical and explored with manufacturers the 
nonregulatory option of improving fall protection systems for use in 
aerial lifts. The final rule requires that employers ensure that employ-
ees use a fall restraint system or a personal fall arrest system when 
working from aerial lifts. The final rule also requires that employers 
ensure that employees use a personal fall arrest system, work-posi-
tioning equipment, or fall-restraint system, as appropriate, when 
working at elevated locations more than 1.2 meters (4 feet) above 
the ground on poles, towers, or similar structures if the employer 
does not provide other fall protection. See the discussion of final 
§ 1926.954(b)(3)(ii) and (b)(3)(iii) in Section V, Summary and Expla-
nation of the Final Rule, earlier in this preamble, for a discussion of 
comments received on the regulatory alternatives. 

* OSHA took the Panel recommendations listed in the table directly from the Panel’s report (Ex. 0019). OSHA made editorial modifications, as 
necessary, for the purpose of clarity. Any modifications to the original recommendations are nonsubstantive and clearly indicated. 
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Review of Market Estimates Throughout 
the World.’’ Journal of Risk and 
Uncertainty, 27(1): 5–76. See http:// 
camra.msu.edu/documents/Viscusi
andAldy2003.pdf. 

VII. Federalism 

OSHA reviewed this final rule in 
accordance with the most recent 
Executive Order (E.O.) on Federalism 
(E.O. 13132, 64 FR 43255 (Aug. 10, 
1999)). This E.O. requires that Federal 
agencies, to the extent possible, refrain 
from limiting State policy options, 
consult with States prior to taking any 
actions that would restrict State policy 
options, and take such actions only 
when clear constitutional authority 
exists and the problem is national in 
scope. E.O. 13132 provides for 
preemption of State law only with the 
expressed consent of Congress. Any 
such preemption must be limited to the 
extent possible. 

Under Section 18 of the OSH Act, 
Congress expressly provides that States 
may adopt, with Federal approval, a 
plan for the development and 
enforcement of occupational safety and 
health standards; States that obtain 
Federal approval for such a plan are 
referred to as ‘‘State-plan States’’ (29 
U.S.C. 667). Occupational safety and 
health standards developed by State- 
plan States must be at least as effective 
in providing safe and healthful 
employment and places of employment 
as the Federal standards. Subject to 
these requirements, State-plan States are 
free to develop and enforce under State 
law their own requirements for safety 
and health standards. 

While OSHA drafted this final rule to 
protect employees in every State, 
Section 18(c)(2) of the Act permits State- 
plan States and Territories to develop 
and enforce their own standards for 
electric power generation, transmission, 
and distribution and electrical 
protective equipment provided that 
those requirements are at least as 
effective in providing safe and healthful 
employment and places of employment 
as the requirements in this final rule. 

In summary, this final rule complies 
with E.O. 13132. In States without 
OSHA-approved State plans, this final 
rule limits State policy options in the 
same manner as every standard 
promulgated by OSHA. In States with 
OSHA-approved State plans, this 
rulemaking does not significantly limit 
State policy options. 

VIII. Unfunded Mandates 

OSHA reviewed this final rule 
according to the Unfunded Mandates 
Reform Act of 1995 (UMRA) (2 U.S.C. 
1501 et seq.) and E.O. 13132 (64 FR 

43255 (Aug. 10, 1999)). As discussed in 
the Final Economic and Regulatory 
Flexibility Analysis, OSHA estimates 
that compliance with the rule will 
require expenditures of less than $100 
million per year by all affected 
employers. Therefore, this rule is not a 
significant regulatory action within the 
meaning of Section 202 of UMRA (2 
U.S.C. 1532). 

OSHA standards do not apply to State 
or local governments except in States 
that have elected voluntarily to adopt a 
State plan approved by the Agency. 
Consequently, the rule does not meet 
the definition of a ‘‘Federal 
intergovernmental mandate’’ (2 U.S.C. 
658(5)). 

Therefore, for the purposes of UMRA, 
the Agency certifies that this final rule 
does not mandate that State, local, or 
Tribal governments adopt new, 
unfunded regulatory obligations or 
increase expenditures by the private 
sector of more than $100 million in any 
year. 

IX. Consultation and Coordination With 
Indian Tribal Governments 

OSHA reviewed this final rule in 
accordance with Executive Order 13175, 
(65 FR 67249 (Nov. 9, 2000)) and 
determined that it does not have ‘‘tribal 
implications’’ as defined in that order. 
The final rule does not have substantial 
direct effects on one or more Indian 
tribes, on the relationship between the 
Federal government and Indian tribes, 
or on the distribution of power and 
responsibilities between the Federal 
government and Indian tribes. 

X. Office of Management and Budget 
Review Under the Paperwork 
Reduction Act of 1995 

The final rule revising the general 
industry and construction standards for 
electric power generation, transmission, 
and distribution, and for electrical 
protective equipment, contains 
collection of information requirements 
(paperwork) subject to review by OMB. 
In accordance with § 3506(c)(2) of the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501 et seq.), OSHA solicited 
comments on the information 
collections included in the proposal. 
For the proposal, the Department of 
Labor also submitted an information 
collection request to OMB for review in 
accordance with 44 U.S.C. 3507(d). 
OMB subsequently informed the 
Department of Labor that its ‘‘action 
[was] not an approval to conduct or 
sponsor an information collection under 
the Paperwork Reduction Act of 1995.’’ 

A. Information Collection Request for 
the Proposed Rule 

In the information request for the 
proposal, OSHA submitted to OMB the 
following proposed new collections of 
information and proposed removing 
existing collections of information: 

1. Proposed Electrical Protective 
Equipment in Construction Collections 
of Information 

Proposed § 1926.97(c)(2)(xii) provided 
that the employer must certify that it 
tested equipment in accordance with 
the requirements of proposed 
paragraphs (c)(2)(iv), (c)(2)(vii)(C), 
(c)(2)(viii), (c)(2)(ix), and(c)(2)(xi) of that 
section and must ensure that the 
certification identified the equipment 
that passed the test and the date of the 
test; the provision also specified that 
marking the equipment and entering the 
results of the tests and the dates of 
testing in logs are two acceptable means 
of meeting these requirements. 

2. Proposed Information-Transfer 
Collections of Information for General 
Industry and Construction 

Proposed §§ 1926.950(c)(1)(i) and 
1910.269(a)(4)(i)(A) provided that the 
host employer must inform the 
contractor of any known hazards that 
might be related to the contractor’s work 
and that the contractor might not 
recognize; the host employer also must 
notify the contractor of any information 
needed to do assessments required by 
the standard. 

Proposed §§ 1926.950(c)(1)(ii) and 
1910.269(a)(4)(i)(B) provided that the 
host employer must report any observed 
contract-employer-related violations of 
the standards to the contract employer. 

Proposed §§ 1926.950(c)(2)(iii) and 
1910.269(a)(4)(ii)(C) provided that the 
contract employer must advise the host 
employer of unique hazards presented 
by the contract employer’s work, 
unanticipated hazards found during the 
contract employer’s work that the host 
employer did not mention, and 
measures the contractor took to correct 
and prevent recurrences of violations 
reported by the host employer. 

3. Proposed Enclosed Spaces 
Collections of Information for 
Construction 

Proposed § 1926.953(a) provided that, 
if, after the employer takes the 
precautions specified by §§ 1926.953 
and 1926.965, the hazards remaining in 
the enclosed space endanger the life of 
an entrant or could interfere with escape 
from the space, then entry into the 
enclosed space must meet the permit- 
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575 Some of the requirements in paragraphs (d) 
through (k) of § 1910.146 involve collections of 
information aimed at protecting employees from the 
hazards of entry into permit-required confined 
spaces. The proposal noted that § 1910.146 already 
has a control number. 

576 OSHA notes that 24,407 business or other for- 
profit establishments are affected by the final rule 
and estimates that there are no capital or start-up 
costs associated with the final rule’s information 
collection requirements. 

space entry requirements of paragraphs 
(d) through (k) of § 1910.146.575 

4. Proposed Removal of General 
Industry Training Certification 

Existing § 1910.269(a)(2)(vii) requires 
the employer to certify that each 
employee received the training required 
by § 1910.269(a)(2). The employer must 
make this certification when the 
employee demonstrates proficiency in 
the work practices involved and 
maintain the certification for the 
duration of the employee’s employment. 
OSHA proposed to remove the 
certification requirement contained in 
existing § 1910.269(a)(2)(vii). 

B. Information Collection Requirements 
in the Final Rule 

OSHA responded to public comments 
addressing the proposed rule’s 
requirements in Section V, Summary 
and Explanation of the Final Rule, 
earlier in this preamble. Also, OSHA 
has submitted to OMB a new 
information collection request in 
connection with the final rule: a new 
information collection request in 
connection with the final rule titled 
‘‘Supporting Statement for the 
Information Collection Requirements of 
the Electric Power Generation, 
Transmission, and Distribution 
Standards for Construction and General 
Industry (29 CFR 1926 Subpart V and 29 
CFR 1910.269) and the Electrical 
Protective Equipment Standards for 
Construction and General Industry (29 
CFR 1926.97and 29 CFR 1910.137).’’ 
This information collection request 
includes both the existing information 
collection requirements from the general 
industry standards and the new 
information collection requirements 
from the construction standards, 
resulting in a single information 
collection request for both the general 
industry and construction standards. 
Therefore, upon publication of the new 
information collection request, the 
Agency will discontinue the existing 
information collection request for the 
general industry standards titled 
‘‘Supporting Statement for the Electrical 
Protective Equipment Standard (29 CFR 
1910.137) and the Electric Power 
Generation, Transmission, and 
Distribution Standard (29 CFR 
1910.269),’’ OMB Control Number 
1218–0190. 

The new information collection 
request contains several newly 

identified collections of information 
requirements in both construction and 
general industry (that is, collections of 
information not included in the 
information collection requests for 
either the proposal or existing 
§§ 1910.137 and 1910.269). As OSHA 
explains in detail in the new 
information collection request, the 
majority of the requirements covered by 
these newly identified collections of 
information consist of usual and 
customary practices with zero burden. 

In addition to adding newly identified 
collections of information to the new 
information collection request, OSHA 
modified the following collections of 
information. First, the final electrical 
protective equipment provision for 
construction (final § 1926.97(c)(2)(xii)) 
requires, in addition to the collections 
of information noted in the information 
collection request for the proposal, that 
the employer make the required 
certification available upon request to 
the Assistant Secretary for Occupational 
Safety and Health and to employees and 
their authorized representatives. 
Second, as described in Section V, 
Summary and Explanation of the Final 
Rule, earlier in this preamble, the final 
information-transfer provisions for 
construction and general industry (final 
§§ 1926.950(c)(1) and (c)(2) and final 
§§ 1910.269(a)(3)(i) and (a)(3)(ii)) differ 
substantially from the proposal, and the 
information collection requests for 
§§ 1910.137 and 1910.269 and for 
§ 1926.97 and Subpart V reflect these 
revisions. 

Table 56 lists the provisions of the 
final rule that OSHA identified as 
containing collections of information. 

TABLE 56—COLLECTIONS OF 
INFORMATION IN THE FINAL RULE 

General Industry 
Standards 

Construction 
Standards 

§ 1910.137(c)(2)(xii) § 1926.97(c)(2)(xii) 
§ 1910.269(a)(3)(i) § 1926.950(c)(1) 
§ 1910.269(a)(3)(ii) § 1926.950(c)(2) 
§ 1910.269(c)(1)(i) § 1926.952(a)(1) 
§ 1910.269(d)(2)(iii) NA 
§ 1910.269(d)(2)(v) NA 
§ 1910.269(d)(2)(ix) NA 
§ 1910.269(d)(3)(ii)(F) NA 
§ 1910.269(d)(5) NA 
§ 1910.269(d)(8)(iv) NA 
NA § 1926.953(a) 
NA § 1926.953(g) 
§ 1910.269(f) NA 
§ 1910.269(l)(3)(ii) § 1926.960(c)(1)(ii) 
§ 1910.269(m)(3)(i) § 1926.961(c)(1) 
§ 1910.269(m)(3)(v) § 1926.961(c)(5) 
§ 1910.269(m)(3)(ix) § 1926.961(c)(9) 
§ 1910.269(m)(3)(x)(A) § 1926.961(c)(10)(i) 
§ 1910.269(m)(3)(x)(D) § 1926.961(c)(10)(iv) 
§ 1910.269(o)(3)(iii)(A) § 1926.963(c)(3)(i) 
§ 1910.269(p)(4)(ii) § 1926.959(d)(2) 
§ 1910.269(s)(1)(ii) § 1926.967(k)(1)(ii) 
§ 1910.269(u)(4)(iv) § 1926.966(e)(4) 
§ 1910.269(u)(6)(i) § 1926.966(g)(1) 

TABLE 56—COLLECTIONS OF INFORMA-
TION IN THE FINAL RULE—Contin-
ued 

General Industry 
Standards 

Construction 
Standards 

§ 1910.269(v)(4)(iv) NA 
§ 1910.269(v)(7)(i)(A) NA 
§ 1910.269(v)(8)(i) NA 
§ 1910.269(v)(10)(i) NA 
§ 1910.269(v)(11)(ii) NA 
§ 1910.269(v)(11)(ix) NA 
§ 1910.269(v)(11)(x) NA 
§ 1910.269(v)(12) NA 
§ 1910.269(w)(6)(ii) § 1926.967(g)(2) 

Note: ‘‘NA’’ = Not Applicable. 

Before publishing this final rule, the 
Department of Labor submitted the new 
information collection request to OMB 
for its approval.576 The new information 
collection request contains a full 
analysis and description of the burden 
hours and costs associated with 
paperwork requirements of the final 
rule. The public may obtain copies of 
the new information collection request 
on April 14, 2014 at www.reginfo.gov or 
by contacting OSHA at 202–693–2222. 
OSHA will publish a separate notice in 
the Federal Register that will announce 
the results of OMB’s review and include 
in that notice any applicable OMB 
control number. Upon publication of 
that notice, any revisions to the new 
information collection request made as 
a result of OMB’s review will be 
available at www.reginfo.gov by 
searching for the OMB-approved control 
number for the new information request. 

The Department of Labor notes that a 
Federal agency cannot conduct or 
sponsor a collection of information 
unless OMB approves the collection of 
information under the Paperwork 
Reduction Act of 1995 and the 
information collection requirement 
displays a currently valid OMB control 
number. Also, notwithstanding any 
other provision of law, no employer 
may be subject to a penalty for failing 
to comply with a collection of 
information if the collection of 
information does not display a currently 
valid OMB control number. 

XI. State-Plan Requirements 
When Federal OSHA promulgates a 

new standard or more stringent 
amendment to an existing standard, the 
27 States and U.S. Territories with their 
own OSHA-approved occupational 
safety and health plans must amend 
their standards to reflect the new 
standard or amendment, or show OSHA 
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577 OSHA understands TVA’s comment to 
indicate that it will take employers 6 to 9 months 
to purchase protective clothing and other protective 

equipment after they determine what protection to 
purchase. 

578 Existing § 1910.269(x) defines ‘‘manhole’’ as 
‘‘[a] subsurface enclosure which personnel may 
enter and which is used for the purpose of 
installing, operating, and maintaining submersible 
equipment or cable.’’ Existing § 1910.269(x) defines 
‘‘vault’’ as ‘‘[a]n enclosure, above or below ground, 
which personnel may enter and which is used for 
the purpose of installing, operating, or maintaining 
equipment or cable.’’ The only vaults addressed in 
§ 1910.269(t), which applies to underground 
installations, are underground vaults. 

why such action is unnecessary, for 
example, because an existing State 
standard covering this area is ‘‘at least 
as effective’’ as the new Federal 
standard or amendment (29 CFR 
1953.5(a)). The State standard must be 
at least as effective as the final Federal 
rule, must be applicable to both the 
private and public (State and local 
government employees) sectors, and 
must be completed within 6 months of 
the promulgation date of the final 
Federal rule. When OSHA promulgates 
a new standard or amendment that does 
not impose additional or more stringent 
requirements than an existing standard, 
State-Plan States are not required to 
amend their standards, although the 
Agency may encourage them to do so. 

The 21 States and one U.S. Territory 
with OSHA-approved occupational 
safety and health plans covering private 
employers and State and local 
government employees are: Alaska, 
Arizona, California, Hawaii, Indiana, 
Iowa, Kentucky, Maryland, Michigan, 
Minnesota, Nevada, New Mexico, North 
Carolina, Oregon, Puerto Rico, South 
Carolina, Tennessee, Utah, Vermont, 
Virginia, Washington, and Wyoming. In 
addition, four States and one U.S. 
Territory have OSHA-approved State 
Plans that apply to State and local 
government employees only: 
Connecticut, Illinois, New Jersey, New 
York, and the Virgin Islands. 

This final rule results in more 
stringent requirements for the work it 
covers. Therefore, States and Territories 
with OSHA-approved State Plans must 
adopt comparable amendments to their 
standards within 6 months of the 
promulgation date of this rule unless 
they demonstrate that such amendments 
are not necessary because their existing 
standards are at least as effective in 
protecting workers as this final rule. 
Each State Plan’s existing requirements 
will continue to be in effect until it 
adopts the required revisions. 

XII. Dates 
When OSHA promulgates a final rule, 

the Agency typically provides a delay to 
allow employers to become familiar 
with the rule and to come into 
compliance. The Agency requested 
comments generally on what an 
appropriate delay would be for this rule, 
on how long employers would need to 
make purchases necessary for 
compliance with the proposed rule, and 
on the expected useful life of equipment 
that the proposal would have required 
employers to replace. 

OSHA received a wide range of 
recommendations. A few commenters 
noted that the proposed rule was largely 
the same as existing § 1910.269 and 

suggested that employers would need 
minimal time to comply with the final 
rule. (See, for example, Exs. 0126, 0480.) 
BGE commented that employers would 
need 2 months ‘‘to evaluate the 
changes’’ (Ex. 0126). IBEW noted that 
the proposed changes would require 
only minimal new training and that 
employers could implement those 
changes within 6 months (Ex. 0480). 

Many commenters stated that 
employers would need time to complete 
the budgetary process necessary to 
acquire funding for compliance and 
training. (See, for example, Exs. 0175, 
0183, 0202, 0210, 0225, 0229, 0233, 
0238, 0239, 0504.) One of these 
commenters suggested that OSHA 
should allow for one complete budget 
cycle (Ex. 0175). Another recommended 
a 3-year delay (Ex. 0238). The rest of 
these commenters recommended a 2- 
year delay. APPA maintained that small 
employers ‘‘will require additional time 
and budget allocations to execute any 
rules that may come from this process’’ 
and recommended that OSHA take this 
factor into consideration in adopting the 
final rule (Ex. 0504). 

Siemens Power Generation 
commented that the proposed rules on 
protection from electric arcs were ‘‘so 
costly and onerous that they would 
require sophisticated employers two to 
three years to implement’’ (Ex. 0163). 
The company contended that small 
employers would need even more time 
so that they could ‘‘take advantage of 
OSHA outreach programs and obtain 
information from industry associations’’ 
(id.). 

Ohio Rural Electric Cooperatives 
recommended at least a 2-year period 
‘‘to replace and upgrade equipment,’’ 
noting that ‘‘FR clothing in use at the 
time these change[s] become final will 
still have useable life before they need 
replacement’’ (Ex. 0186). The company 
noted that equipment currently in use 
provides a measure of protection even 
though it may not be compliant with the 
final rule (id.). 

TVA recommended a 3-year delay for 
the requirement to estimate employee 
exposure to incident heat energy, 
explaining, ‘‘We recommend a three 
year delay . . . to complete estimation 
of heat energy exposures. This is based 
on our experience of performing 
calculations on plant and transmission 
circuits down to the 480 V board and 
panel level’’ (Ex. 0213). 

TVA also recommended a 6- to 9- 
month delay for the arc-flash protection 
requirements,577 commenting: 

To provide daily-wear FR clothing with an 
ATPV of 4 to 8 cal/cm2 to meet the minimum 
proposed requirements for arc flash 
protection, we recommend a 6 to 9-month 
delay . . .. This recommendation is based on 
our experience of providing 3,600 employees 
five sets of daily-wear FR garments until we 
calculated the heat energy exposures. [Id.] 

IBEW commented that the only 
purchases potentially requiring a 
delayed compliance deadline involve 
the acquisition of arc-rated clothing, 
although the union also stated that, 
‘‘[b]ased on reports from protective 
clothing manufacturers and vendors, 
there is plenty of it to go around’’ (Ex. 
0230). IBEW acknowledged that 
employers might need some time to 
implement new protective-clothing 
policies and recommended that the final 
rule provide no more than an 12-month 
delay in that regard (Tr. 899). 

A few commenters, such as EEI, stated 
that, without knowing what the content 
of the final rule would be, they could 
not predict how long it would take to 
acquire new equipment, put it into 
place, and train employees in its use 
(Exs. 0177, 0209, 0227). These 
commenters recommended that OSHA 
consider their input after the Agency 
publishes the final rule. 

OSHA believes that there will be little 
impact on the regulated community as 
a result of adopting requirements from 
existing § 1910.137 into new § 1926.97 
or existing § 1910.269 into Subpart V. 
Almost all affected employers are 
already complying with these 
requirements. (See Section VI, Final 
Economic Analysis and Regulatory 
Flexibility Analysis, earlier in the 
preamble.) Additionally, many of the 
revisions in existing §§ 1910.137 and 
1910.269 are clarifications of existing 
requirements or impose requirements 
that employers can implement quickly. 
For example, OSHA is revising 
provisions in existing § 1910.269(t) to 
cover vaults as well as manholes. The 
definitions of ‘‘manhole’’ and ‘‘vault’’ 
are so similar,578 that OSHA believes 
that most employers already apply the 
relevant provisions to both manholes 
and vaults. 

The Agency is setting a 90-day 
effective date for the final rule, although 
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579 As the Agency noted in the preamble to the 
proposed rule, ‘‘Based on research conducted by 
CONSAD, OSHA believes that the communications 
that would be required by the proposed standards 
already occur for most affected projects’’ (70 FR 
34911). 

580 Although the 2007 edition of the NESC to 
which Mr. Tomaseski referred was not final at the 
time of his testimony, the 2007 NESC ultimately set 
the effective date for its protective clothing 
provisions as January 1, 2009 (Ex. 0533). 

OSHA will be imposing compliance 
deadlines more than 90 days after 
publication of the final rule for specific 
new or revised requirements, as 
explained later. 

Four sets of requirements in the final 
rule set substantial new or revised 
duties on employers: The new 
requirements for transferring 
information between host employers 
and contract employers, revised 
provisions on the use of fall protection 
systems, revised requirements for 
minimum approach distances, and new 
requirements for protecting employees 
from the hazards associated with flames 
and electric arcs. As described in the 
following paragraphs, OSHA is adopting 
delayed compliance dates for some of 
these provisions: 

A. The New Requirements for 
Transferring Information Between Host 
Employers and Contract Employers 
(§§ 1926.950(c) and 1910.269(a)(3)) 

Despite the controversy surrounding 
these provisions, OSHA believes that 
many host employers and contract 
employers already are implementing the 
practices required by final 
§§ 1926.950(c) and 1910.269(a)(3).579 
Additionally, the host-contractor 
provisions generally require the host 
employer and contract employer to 
provide information that they already 
have to each other, and the provisions 
do not require the outlay of any capital 
expenditures. Therefore, OSHA does not 
believe it is necessary to delay 
enforcement of these provisions beyond 
the effective date for the final rule. 
OSHA expects employers to be in 
compliance with the host-contractor 
requirements starting 90 days after 
publication of the final rule in the 
Federal Register. 

B. Revised Provisions on the Use of Fall 
Protection Systems 
(§§ 1926.954(b)(3)(iii) and (b)(3)(iv) and 
1910.269(g)(2)(iv)(C), and (g)(2)(iv)(D)) 

As discussed earlier under the 
summary and explanation for final 
§ 1926.954(b)(3)(iii), some provisions in 
that paragraph and in final 
§ 1910.269(g)(2)(iv)(C) have compliance 
deadlines. In §§ 1926.954(b)(3)(iii)(B) 
and 1910.269(g)(2)(iv)(C)(2), the final 
rule requires employees to use a 
personal fall arrest system, work- 
positioning equipment, or fall restraint 
system, as appropriate, when working at 
elevated locations more than 1.2 meters 

(4 feet) above the ground on poles, 
towers, or similar structures if the 
employer does not provide other fall 
protection meeting Subpart M of Part 
1926. Paragraph (b)(3)(iii)(C) of 
§ 1926.954 and paragraph (g)(2)(iv)(C)(3) 
of § 1910.269 provide exceptions to 
these general rules requiring fall 
protection. Paragraph (b)(3)(iii)(C) of 
§ 1926.954 and paragraph (g)(2)(iv)(C)(3) 
of § 1910.269 provide that, until March 
31, 2015, qualified employees need not 
use fall protection equipment for 
climbing or changing location on poles, 
towers, or similar structures, unless 
conditions could cause the employee to 
lose his or her grip or footing. After that 
date, qualified employees must use fall 
protection for climbing poles, towers, or 
similar structures, unless the employer 
can demonstrate that climbing with fall 
protection is infeasible or creates a 
greater hazard than climbing without it. 
Starting April 1, 2015, 
§§ 1926.954(b)(3)(iv) and 
1910.269(g)(2)(iv)(D) require the 
employer to ensure that employees rig 
work-positioning systems so that the 
employee can free fall no more than 0.6 
meters (2 feet). 

C. Revised Requirements for Minimum 
Approach Distances (§§ 1926.960(c)(1) 
and 1910.269(l)(3)) 

As discussed in the summary and 
explanation for § 1926.960(c)(1), that 
provision in the final rule, and the 
comparable one in final § 1910.269(l)(3), 
set revised requirements for minimum 
approach distances. For voltages of 5.1 
kilovolts and more, employers have 
until April 1, 2015, to comply with the 
revised provisions, including the 
requirement for employers to determine 
the maximum anticipated per-unit 
transient overvoltage, phase-to-ground, 
through an engineering analysis. 

D. New Requirements for Protecting 
Employees From the Hazards 
Associated With Electric Arcs 
(§§ 1926.960(g) and 1910.269(l)(8)) 

Paragraph (g)(1) of final § 1926.960 
and paragraph (l)(8)(i) of final 
§ 1910.269 require the employer to 
assess the workplace to identify 
employees exposed to hazards from 
flames or from electric arcs. Although 
existing § 1910.269 does not explicitly 
require the employer to perform such an 
assessment, this requirement is implicit 
in existing § 1910.269(l)(6)(iii). This 
existing rule requires the employer to 
ensure that each employee exposed to 
the hazards of flames or electric arcs 
does not wear clothing that, when 
exposed to flames or electric arcs, could 
increase the extent of injury that would 
be sustained by the employee. To 

comply with this existing provision, the 
employer needs to determine if 
employees are exposed to hazards from 
flames or electric arcs. Consequently, 
OSHA concludes that employers already 
should be in substantial compliance 
with paragraphs (g)(1) of final 
§ 1926.960 and (l)(8)(i) of final 
§ 1910.269 and that no compliance 
delay beyond the effective date for the 
final rule is necessary. 

Paragraph (g)(2) of final § 1926.960 
and paragraph (l)(8)(ii) of final 
§ 1910.269 provide that, for each 
employee exposed to hazards from 
electric arcs, the employer make a 
reasonable estimate of the incident heat 
energy to which the employee would be 
exposed. TVA’s experience estimating 
incident energy for exposures at its 
electric power generation plants and 
transmission lines led them to 
recommend a 3-year delay for this 
element of the standard (id.). However, 
OSHA does not believe that TVA’s 
experience forms a reasonable basis for 
setting compliance deadlines. In this 
regard, TVA indicated that it instituted 
measures to reduce energy below 100 
cal/cm2, including modifying some 
installations (Ex. 0213). OSHA believes 
that the initial incident-energy estimates 
conducted by TVA took only a fraction 
of the 3-year period and that the vast 
majority of this period involved 
retrofitting the circuits to reduce energy 
exposure below 100 cal/cm2. 

Mr. James Tomaseski with IBEW 
stated that the NESC was adopting 
requirements for a similar estimate of 
incident heat energy that was to become 
effective in 2009 (Tr. 898–899).580 Mr. 
Brian Erga with ESCI stated that a delay 
of 12 to 18 months for OSHA’s clothing- 
related provisions would be reasonable 
(Tr. 1275–1276). Based on Mr. 
Tomaseski’s testimony, the Agency 
believes that most employers already 
have estimates of incident heat energy 
for many exposures. Moreover, the 
guidance provided in Appendix E 
should facilitate employers’ efforts to 
complete these estimates. Consequently, 
the Agency concludes that a reasonable 
compliance date for the requirements to 
estimate incident heat energy under 
final §§ 1926.960(g)(2) and 
1910.269(l)(8)(ii) is January 1, 2015. 

Paragraph (g)(3) of final § 1926.960 
and paragraph (l)(8)(iii) of final 
§ 1910.269 require the employer to 
ensure that each employee exposed to 
hazards from flames or electric arcs does 
not wear clothing that could melt onto 
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his or her skin or that could ignite and 
continue to burn when exposed to 
flames or the heat energy estimated 
under §§ 1926.960(g)(2) and 
1910.269(l)(8)(ii). Existing 
§ 1910.269(l)(6)(iii) contains a 
comparable requirement without the 
reference to incident heat-energy 
estimates. As previously indicated, the 
final rule delays the requirements for 
incident heat-energy estimates until 
January 1, 2015. However, the Agency 
believes that it is important to continue 
the protection against clothing ignition 
contained in existing 
§ 1910.269(l)(6)(iii). Therefore, OSHA is 
not setting a delayed compliance date 
for final §§ 1926.960(g)(3) and 
1910.269(l)(8)(iii) beyond the effective 
date for the final rule. Until the 
employer completes the estimates 
required by final §§ 1926.960(g)(2) and 
1910.269(l)(8)(ii), OSHA will enforce 
§§ 1926.960(g)(3) and 1910.269(l)(8)(iii) 
as it does existing § 1910.269(l)(6)(iii); 
that is, the clothing must not ignite and 
continue to burn when exposed to 
electric arcs the employee may 
encounter. 

Paragraph (g)(4) of final § 1926.960 
and paragraph (l)(8)(iv) of final 
§ 1910.269 generally require the 
employer to ensure that the outer layer 
of clothing worn by an employees is 
flame resistant under specified 
conditions. The first three conditions 
are: (1) There is employee exposure to 
contact with energized circuit parts 
operating at more than 600 volts; (2) an 
electric arc could ignite flammable 
material in the work area that could, in 
turn, ignite the employee’s clothing, and 
(3) molten metal or electric arcs from 
faulted conductors in the work area 
could ignite the employee’s clothing. As 
a practical matter, the employer’s 

assessment of employee exposure to 
hazards from flames or from electric 
arcs (as required by final 
§§ 1926.960(g)(1) and 1910.269(l)(8)(i)) 
will determine whether one or more of 
these conditions are present. As 
previously noted, the requirement for 
the employer to perform the assessment 
becomes effective with the rest of the 
rule, and OSHA determined that 
employers need no additional delay to 
comply with final §§ 1926.960(g)(4)(i) 
through (g)(4)(iii) and 
1910.269(l)(8)(iv)(A) through 
(l)(8)(iv)(C). 

Final §§ 1926.960(g)(4)(iv) and 
1910.269(l)(8)(iv)(D) generally require 
flame-resistant clothing when the 
incident energy estimated under 
§§ 1926.960(g)(2) and 1910.269(l)(8)(ii) 
exceeds 2.0 cal/cm2. This is a 
substantially new requirement, and 
compliance is dependent on completion 
of the incident heat-energy estimates 
required by §§ 1926.960(g)(2) and 
1910.269(l)(8)(ii). As noted earlier, 
OSHA does not require compliance with 
the provisions on incident heat-energy 
estimates until January 1, 2015. 
Moreover, as explained later, OSHA is 
delaying requirements for arc-rated 
protection under final §§ 1926.960(g)(5) 
and 1910.269(l)(8)(v) until April 1, 
2015. For these reasons, the Agency is 
adopting a compliance date for final 
§§ 1926.960(g)(4)(iv) and 
1910.269(l)(8)(iv)(D) of April 1, 2015. 

Final §§ 1926.960(g)(5) and 
1910.269(l)(8)(v) provide that, with 
some exceptions, employers ensure that 
employees exposed to electric-arc 
hazards wear protective clothing and 
other protective equipment with an arc 
rating greater than or equal to the heat 
energy estimated under final 
§§ 1926.960(g)(2) and 1910.269(l)(8)(ii). 

Clearly, the employer must complete 
those incident heat-energy estimates 
before purchasing protection with an 
appropriate arc rating. Therefore, 
employers may delay complying with 
§§ 1926.960(g)(5) and 1910.269(l)(8)(v) 
until April 1, 2015. This delay provides 
employers additional time, when added 
to the period provided for estimating 
incident heat energy under 
§§ 1926.960(g)(2) and 1910.269(l)(8)(ii), 
to purchase compliant protective 
clothing and other protective 
equipment. The Agency could impose 
the same deadline for the requirements 
to estimate incident heat energy and to 
provide protective clothing and other 
protective equipment based those 
estimates; however, OSHA believes that 
having separate deadlines will ensure 
that employers have additional time 
after initially making estimates of heat 
energy to make necessary adjustments 
in work practices and circuit protection 
to reduce those estimates to a level 
where employers can use arc-rated 
protection with acceptably low arc 
ratings. If OSHA were to require 
compliance with both sets of 
requirements at the same time, 
employers initially might have to 
provide protection with high arc ratings. 
The dates adopted by this final rule 
provide employers with adequate time 
to ensure that incident heat-energy 
exposure levels for employees are as 
low as practical when the Agency 
begins enforcing §§ 1926.960(g)(5) and 
1910.269(l)(8)(v). 

The following table shows important 
compliance dates for the final rule. 

The final rule becomes effective on 
July 10, 2014. Employer obligations 
under the specific provisions listed in 
this table commence on the dates 
indicated. 

Requirement Subpart V § 1910.269 Compliance date 

Fall protection must be used by a qualified employee 
climbing or changing location on poles, towers, or 
similar structures unless the employer can dem-
onstrate that climbing with fall protection is infeasi-
ble or creates a greater hazard than climbing or 
changing location without it.

§ 1926.954(b)(3)(iii)(C) ........................... (g)(2)(iv)(C)(3) ................... April 1, 2015. 

Work-positioning systems must be rigged so that an 
employee can free fall no more than 0.6 m (2 ft).

§ 1926.954(b)(3)(iv) ................................ (g)(2)(iv)(D) ....................... April 1, 2015. 

Until the compliance deadline, employers may con-
tinue to use the minimum approach distances in ex-
isting Subpart V and § 1910.269 for voltages of 5.1 
kilovolts and more. (Table 6 in Appendix B to Sub-
part V and in Table 6 through Table 13 in Appendix 
B to § 1910.269 specify the existing minimum ap-
proach distances.1) After the compliance deadline, 
employers must determine the maximum antici-
pated per-unit transient overvoltage, phase-to- 
ground in accordance with §§ 1926.960(c)(1)(ii) and 
1910.269(l)(3)(ii) and must establish minimum ap-
proach distances in accordance with 
§§ 1926.960(c)(1)(i) and 1910.269(l)(3)(i).

§ 1926.960(c)(1) and Table V-2 ............. (l)(3) and Table R-3 .......... April 1, 2015. 
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Requirement Subpart V § 1910.269 Compliance date 

The employer must make a reasonable estimate of 
the incident heat energy to which the employee 
would be exposed.

§ 1926.960(g)(2) ..................................... (l)(8)(ii) .............................. January 1, 2015. 

The employer must ensure that the outer layer of 
clothing, except for clothing not required to be arc 
rated, is flame resistant when the estimated incident 
heat energy exceeds 2.0 cal/cm2.

§§ 1926.960(g)(4)(iv) .............................. (l)(8)(iv)(D) ........................ April 1, 2015. 

The employer must ensure that employees with expo-
sure to electric-arc hazards wear protective clothing 
and other protective equipment with an arc rating 
greater than or equal to the estimated heat energy 
whenever that estimate exceeds 2.0 cal/cm2.

§§ 1926.960(g)(5) ................................... (l)(8)(v) .............................. April 1, 2015. 

1 Table 6 in Appendix B to Subpart V and in Table 6 through Table 13 in Appendix B to § 1910.269 contain minimum approach distances that 
duplicate the minimum approach distances in Table V–1 and Table V–2 in existing Subpart V and Table R–6 through R–8 in existing § 1910.269. 
OSHA reformatted and deleted extraneous information from these tables in the final rule; however, the relevant distances are identical to the ex-
isting tables. 

List of Subjects in 29 CFR Parts 1910 
and 1926 

Electric power, Fire prevention, 
Hazardous substances, Incorporation by 
reference, Occupational safety and 
health, Safety. 

Authority and Signature 
David Michaels, Ph.D., MPH, 

Assistant Secretary of Labor for 
Occupational Safety and Health, U.S. 
Department of Labor, 200 Constitution 
Ave. NW., Washington, DC 20210, 
authorized the preparation of this 
notice. 

This action is taken pursuant to 
sections 3704 et seq., Pub. L. 107–217, 
116 STAT. 1062, (40 U.S.C. 3704 et 
seq.); sections 4, 6, and 8, Pub. L. 91– 
596, 84 STAT. 1590 (29 U.S.C. 653, 655, 
657), Secretary of Labor’s Order No. 1– 
2012 (77 FR 3912 (Jan. 25, 2012)), and 
29 CFR Part 1911. 

Signed at Washington, DC, on December 6, 
2013. 
David Michaels, 
Assistant Secretary of Labor for Occupational 
Safety and Health. 

Accordingly, the Occupational Safety 
and Health Administration amends 
Parts 1910 and 1926 of Title 29 of the 
Code of Federal Regulation as follows: 

PART 1910—[AMENDED] 

Subpart I—Personal Protective 
Equipment 

■ 1. Revise the authority citation for 
Subpart I of part 1910 to read as follows: 

Authority: 29 U.S.C. 653, 655, 657; 
Secretary of Labor’s Order No. 12–71 (36 FR 
8754), 8–76 (41 FR 25059), 9–83 (48 FR 
35736), 1–90 (55 FR 9033), 6–96 (62 FR 111), 
3–2000 (65 FR 50017), 5–2002 (67 FR 65008), 
5–2007 (72 FR 31160), 4–2010 (75 FR 55355), 
or 1–2012 (77 FR 3912), as applicable, and 
29 CFR Part 1911. 
■ 2. Revise § 1910.136(a) to read as 
follows: 

§ 1910.136 Foot protection. 

(a) General requirements. The 
employer shall ensure that each affected 
employee uses protective footwear 
when working in areas where there is a 
danger of foot injuries due to falling or 
rolling objects, or objects piercing the 
sole, or when the use of protective 
footwear will protect the affected 
employee from an electrical hazard, 
such as a static-discharge or electric- 
shock hazard, that remains after the 
employer takes other necessary 
protective measures. 
* * * * * 

■ 3. Revise § 1910.137 to read as 
follows: 

§ 1910.137 Electrical protective equipment. 

(a) Design requirements for specific 
types of electrical protective equipment. 
Rubber insulating blankets, rubber 
insulating matting, rubber insulating 
covers, rubber insulating line hose, 
rubber insulating gloves, and rubber 
insulating sleeves shall meet the 
following requirements: 

(1) Manufacture and marking of 
rubber insulating equipment. (i) 
Blankets, gloves, and sleeves shall be 
produced by a seamless process. 

(ii) Each item shall be clearly marked 
as follows: 

(A) Class 00 equipment shall be 
marked Class 00. 

(B) Class 0 equipment shall be marked 
Class 0. 

(C) Class 1 equipment shall be marked 
Class 1. 

(D) Class 2 equipment shall be marked 
Class 2. 

(E) Class 3 equipment shall be marked 
Class 3. 

(F) Class 4 equipment shall be marked 
Class 4. 

(G) Nonozone-resistant equipment 
shall be marked Type I. 

(H) Ozone-resistant equipment shall 
be marked Type II. 

(I) Other relevant markings, such as 
the manufacturer’s identification and 
the size of the equipment, may also be 
provided. 

(iii) Markings shall be nonconducting 
and shall be applied in such a manner 
as not to impair the insulating qualities 
of the equipment. 

(iv) Markings on gloves shall be 
confined to the cuff portion of the glove. 

(2) Electrical requirements. (i) 
Equipment shall be capable of 
withstanding the ac proof-test voltage 
specified in Table I–1 or the dc proof- 
test voltage specified in Table I–2. 

(A) The proof test shall reliably 
indicate that the equipment can 
withstand the voltage involved. 

(B) The test voltage shall be applied 
continuously for 3 minutes for 
equipment other than matting and shall 
be applied continuously for 1 minute for 
matting. 

(C) Gloves shall also be capable of 
separately withstanding the ac proof-test 
voltage specified in Table I–1 after a 16- 
hour water soak. (See the note following 
paragraph (a)(3)(ii)(B) of this section.) 

(ii) When the ac proof test is used on 
gloves, the 60-hertz proof-test current 
may not exceed the values specified in 
Table I–1 at any time during the test 
period. 

(A) If the ac proof test is made at a 
frequency other than 60 hertz, the 
permissible proof-test current shall be 
computed from the direct ratio of the 
frequencies. 

(B) For the test, gloves (right side out) 
shall be filled with tap water and 
immersed in water to a depth that is in 
accordance with Table I–3. Water shall 
be added to or removed from the glove, 
as necessary, so that the water level is 
the same inside and outside the glove. 

(C) After the 16-hour water soak 
specified in paragraph (a)(2)(i)(C) of this 
section, the 60-hertz proof-test current 
may not exceed the values given in 
Table I–1 by more than 2 milliamperes. 
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(iii) Equipment that has been 
subjected to a minimum breakdown 
voltage test may not be used for 
electrical protection. (See the note 
following paragraph (a)(3)(ii)(B) of this 
section.) 

(iv) Material used for Type II 
insulating equipment shall be capable of 
withstanding an ozone test, with no 
visible effects. The ozone test shall 
reliably indicate that the material will 
resist ozone exposure in actual use. Any 
visible signs of ozone deterioration of 
the material, such as checking, cracking, 
breaks, or pitting, is evidence of failure 
to meet the requirements for ozone- 
resistant material. (See the note 
following paragraph (a)(3)(ii)(B) of this 
section.) 

(3) Workmanship and finish. (i) 
Equipment shall be free of physical 
irregularities that can adversely affect 
the insulating properties of the 
equipment and that can be detected by 
the tests or inspections required under 
this section. 

(ii) Surface irregularities that may be 
present on all rubber goods (because of 
imperfections on forms or molds or 
because of inherent difficulties in the 
manufacturing process) and that may 
appear as indentations, protuberances, 
or imbedded foreign material are 
acceptable under the following 
conditions: 

(A) The indentation or protuberance 
blends into a smooth slope when the 
material is stretched. 

(B) Foreign material remains in place 
when the insulating material is folded 
and stretches with the insulating 
material surrounding it. 

Note to paragraph (a): Rubber insulating 
equipment meeting the following national 
consensus standards is deemed to be in 
compliance with the performance 
requirements of paragraph (a) of this section: 

American Society for Testing and Materials 
(ASTM) D120–09, Standard Specification for 
Rubber Insulating Gloves. 

ASTM D178–01 (2010), Standard 
Specification for Rubber Insulating Matting. 

ASTM D1048–12, Standard Specification 
for Rubber Insulating Blankets. 

ASTM D1049–98 (2010), Standard 
Specification for Rubber Insulating Covers. 

ASTM D1050–05 (2011), Standard 
Specification for Rubber Insulating Line 
Hose. 

ASTM D1051–08, Standard Specification 
for Rubber Insulating Sleeves. 

The preceding standards also contain 
specifications for conducting the various 
tests required in paragraph (a) of this section. 
For example, the ac and dc proof tests, the 
breakdown test, the water-soak procedure, 
and the ozone test mentioned in this 
paragraph are described in detail in these 
ASTM standards. 

ASTM F1236–96 (2012), Standard Guide 
for Visual Inspection of Electrical Protective 

Rubber Products, presents methods and 
techniques for the visual inspection of 
electrical protective equipment made of 
rubber. This guide also contains descriptions 
and photographs of irregularities that can be 
found in this equipment. 

ASTM F819–10, Standard Terminology 
Relating to Electrical Protective Equipment 
for Workers, includes definitions of terms 
relating to the electrical protective equipment 
covered under this section. 

(b) Design requirements for other 
types of electrical protective equipment. 
The following requirements apply to the 
design and manufacture of electrical 
protective equipment that is not covered 
by paragraph (a) of this section: 

(1)Voltage withstand. Insulating 
equipment used for the protection of 
employees shall be capable of 
withstanding, without failure, the 
voltages that may be imposed upon it. 

Note to paragraph (b)(1): These voltages 
include transient overvoltages, such as 
switching surges, as well as nominal line 
voltage. See Appendix B to § 1910.269 for a 
discussion of transient overvoltages on 
electric power transmission and distribution 
systems. See IEEE Std 516–2009, IEEE Guide 
for Maintenance Methods on Energized 
Power Lines, for methods of determining the 
magnitude of transient overvoltages on an 
electrical system and for a discussion 
comparing the ability of insulation 
equipment to withstand a transient 
overvoltage based on its ability to withstand 
ac voltage testing. 

(2) Equipment current. (i) Protective 
equipment used for the primary 
insulation of employees from energized 
circuit parts shall be capable of passing 
a current test when subjected to the 
highest nominal voltage on which the 
equipment is to be used. 

(ii) When insulating equipment is 
tested in accordance with paragraph 
(b)(2)(i) of this section, the equipment 
current may not exceed 1 microampere 
per kilovolt of phase-to-phase applied 
voltage. 

Note 1 to paragraph (b)(2): This paragraph 
applies to equipment that provides primary 
insulation of employees from energized parts. 
It does not apply to equipment used for 
secondary insulation or equipment used for 
brush contact only. 

Note 2 to paragraph (b)(2): For ac 
excitation, this current consists of three 
components: Capacitive current because of 
the dielectric properties of the insulating 
material itself; conduction current through 
the volume of the insulating equipment; and 
leakage current along the surface of the tool 
or equipment. The conduction current is 
normally negligible. For clean, dry insulating 
equipment, the leakage current is small, and 
the capacitive current predominates. 

Note to paragraph (b): Plastic guard 
equipment is deemed to conform to the 
performance requirements of paragraph (b) of 

this section if it meets, and is used in 
accordance with, ASTM F712–06 (2011), 
Standard Test Methods and Specifications 
for Electrically Insulating Plastic Guard 
Equipment for Protection of Workers. 

(c) In-service care and use of electrical 
protective equipment. (1) General. 
Electrical protective equipment shall be 
maintained in a safe, reliable condition. 

(2) Specific requirements. The 
following specific requirements apply to 
rubber insulating blankets, rubber 
insulating covers, rubber insulating line 
hose, rubber insulating gloves, and 
rubber insulating sleeves: 

(i) Maximum use voltages shall 
conform to those listed in Table I–4. 

(ii) Insulating equipment shall be 
inspected for damage before each day’s 
use and immediately following any 
incident that can reasonably be 
suspected of causing damage. Insulating 
gloves shall be given an air test, along 
with the inspection. 

Note to paragraph (c)(2)(ii): ASTM F1236– 
96 (2012), Standard Guide for Visual 
Inspection of Electrical Protective Rubber 
Products, presents methods and techniques 
for the visual inspection of electrical 
protective equipment made of rubber. This 
guide also contains descriptions and 
photographs of irregularities that can be 
found in this equipment. 

(iii) Insulating equipment with any of 
the following defects may not be used: 

(A) A hole, tear, puncture, or cut; 
(B) Ozone cutting or ozone checking 

(that is, a series of interlacing cracks 
produced by ozone on rubber under 
mechanical stress); 

(C) An embedded foreign object; 
(D) Any of the following texture 

changes: swelling, softening, hardening, 
or becoming sticky or inelastic. 

(E) Any other defect that damages the 
insulating properties. 

(iv) Insulating equipment found to 
have other defects that might affect its 
insulating properties shall be removed 
from service and returned for testing 
under paragraphs (c)(2)(viii) and 
(c)(2)(ix) of this section. 

(v) Insulating equipment shall be 
cleaned as needed to remove foreign 
substances. 

(vi) Insulating equipment shall be 
stored in such a location and in such a 
manner as to protect it from light, 
temperature extremes, excessive 
humidity, ozone, and other damaging 
substances and conditions. 

(vii) Protector gloves shall be worn 
over insulating gloves, except as 
follows: 

(A) Protector gloves need not be used 
with Class 0 gloves, under limited-use 
conditions, when small equipment and 
parts manipulation necessitate 
unusually high finger dexterity. 
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Note to paragraph (c)(2)(vii)(A): Persons 
inspecting rubber insulating gloves used 
under these conditions need to take extra 
care in visually examining them. Employees 
using rubber insulating gloves under these 
conditions need to take extra care to avoid 
handling sharp objects. 

(B) If the voltage does not exceed 250 
volts, ac, or 375 volts, dc, protector 
gloves need not be used with Class 00 
gloves, under limited-use conditions, 
when small equipment and parts 
manipulation necessitate unusually 
high finger dexterity. 

Note to paragraph (c)(2)(vii)(B): Persons 
inspecting rubber insulating gloves used 
under these conditions need to take extra 
care in visually examining them. Employees 
using rubber insulating gloves under these 
conditions need to take extra care to avoid 
handling sharp objects. 

(C) Any other class of glove may be 
used without protector gloves, under 
limited-use conditions, when small 
equipment and parts manipulation 
necessitate unusually high finger 
dexterity but only if the employer can 
demonstrate that the possibility of 
physical damage to the gloves is small 
and if the class of glove is one class 
higher than that required for the voltage 
involved. 

(D) Insulating gloves that have been 
used without protector gloves may not 
be reused until they have been tested 
under the provisions of paragraphs 
(c)(2)(viii) and (c)(2)(ix) of this section. 

(viii) Electrical protective equipment 
shall be subjected to periodic electrical 
tests. Test voltages and the maximum 
intervals between tests shall be in 

accordance with Table I–4 and Table I– 
5. 

(ix) The test method used under 
paragraphs (c)(2)(viii) and (c)(2)(xi) of 
this section shall reliably indicate 
whether the insulating equipment can 
withstand the voltages involved. 

Note to paragraph (c)(2)(ix): Standard 
electrical test methods considered as meeting 
this paragraph are given in the following 
national consensus standards: 

ASTM D120–09, Standard Specification 
for Rubber Insulating Gloves. 

ASTM D178–01 (2010), Standard 
Specification for Rubber Insulating Matting. 

ASTM D1048–12, Standard Specification 
for Rubber Insulating Blankets. 

ASTM D1049–98 (2010), Standard 
Specification for Rubber Insulating Covers. 

ASTM D1050–05 (2011), Standard 
Specification for Rubber Insulating Line 
Hose. 

ASTM D1051–08, Standard Specification 
for Rubber Insulating Sleeves. 

ASTM F478–09, Standard Specification for 
In-Service Care of Insulating Line Hose and 
Covers. 

ASTM F479–06 (2011), Standard 
Specification for In-Service Care of Insulating 
Blankets. 

ASTM F496–08, Standard Specification for 
In-Service Care of Insulating Gloves and 
Sleeves. 

(x) Insulating equipment failing to 
pass inspections or electrical tests may 
not be used by employees, except as 
follows: 

(A) Rubber insulating line hose may 
be used in shorter lengths with the 
defective portion cut off. 

(B) Rubber insulating blankets may be 
salvaged by severing the defective area 
from the undamaged portion of the 
blanket. The resulting undamaged area 

may not be smaller than 560 millimeters 
by 560 millimeters (22 inches by 22 
inches) for Class 1, 2, 3, and 4 blankets. 

(C) Rubber insulating blankets may be 
repaired using a compatible patch that 
results in physical and electrical 
properties equal to those of the blanket. 

(D) Rubber insulating gloves and 
sleeves with minor physical defects, 
such as small cuts, tears, or punctures, 
may be repaired by the application of a 
compatible patch. Also, rubber 
insulating gloves and sleeves with 
minor surface blemishes may be 
repaired with a compatible liquid 
compound. The repaired area shall have 
electrical and physical properties equal 
to those of the surrounding material. 
Repairs to gloves are permitted only in 
the area between the wrist and the 
reinforced edge of the opening. 

(xi) Repaired insulating equipment 
shall be retested before it may be used 
by employees. 

(xii) The employer shall certify that 
equipment has been tested in 
accordance with the requirements of 
paragraphs (c)(2)(iv), (c)(2)(vii)(D), 
(c)(2)(viii), (c)(2)(ix), and (c)(2)(xi) of 
this section. The certification shall 
identify the equipment that passed the 
test and the date it was tested and shall 
be made available upon request to the 
Assistant Secretary for Occupational 
Safety and Health and to employees or 
their authorized representatives. 

Note to paragraph (c)(2)(xii): Marking 
equipment with, and entering onto logs, the 
results of the tests and the dates of testing are 
two acceptable means of meeting the 
certification requirement. 

TABLE I–1—AC PROOF-TEST REQUIREMENTS 

Class of Equipment 
Proof-test 
Voltage 
rms V 

Maximum proof-test current, mA 
(gloves only) 

280-mm 
(11-in) 
glove 

360-mm 
(14-in) 
glove 

410-mm 
(16-in) 
glove 

460-mm 
(18-in) 
glove 

00 ..................................................................... 2,500 8 12 ............................ ............................
0 ....................................................................... 5,000 8 12 14 16 
1 ....................................................................... 10,000 ............................ 14 16 18 
2 ....................................................................... 20,000 ............................ 16 18 20 
3 ....................................................................... 30,000 ............................ 18 20 22 
4 ....................................................................... 40,000 ............................ ............................ 22 24 
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TABLE I–2—DC PROOF-TEST 
REQUIREMENTS 

Class of equipment Proof–test 
voltage 

00 .......................................... 10,000 
0 ............................................ 20,000 
1 ............................................ 40,000 
2 ............................................ 50,000 
3 ............................................ 60,000 

TABLE I–2—DC PROOF-TEST 
REQUIREMENTS—Continued 

Class of equipment Proof–test 
voltage 

4 ............................................ 70,000 

Note: The dc voltages listed in this table are 
not appropriate for proof testing rubber insu-
lating line hose or covers. For this equipment, 
dc proof tests shall use a voltage high enough 
to indicate that the equipment can be safely 
used at the voltages listed in Table I–4. See 
ASTM D1050–05 (2011) and ASTM D1049–98 
(2010) for further information on proof tests for 
rubber insulating line hose and covers, 
respectively. 

TABLE I–3—GLOVE TESTS—WATER LEVEL 1 2 

Class of glove 
AC proof test DC proof test 

mm in mm in 

00 .................................................................................................... 38 1.5 38 1.5 
0 ...................................................................................................... 38 1.5 38 1.5 
1 ...................................................................................................... 38 1.5 51 2.0 
2 ...................................................................................................... 64 2.5 76 3.0 
3 ...................................................................................................... 89 3.5 102 4.0 
4 ...................................................................................................... 127 5.0 153 6.0 

1 The water level is given as the clearance from the reinforced edge of the glove to the water line, with a tolerance of ±13 mm. (±0.5 in.). 
2 If atmospheric conditions make the specified clearances impractical, the clearances may be increased by a maximum of 25 mm. (1 in.). 

TABLE I–4—RUBBER INSULATING EQUIPMENT, VOLTAGE REQUIREMENTS 

Class of equipment 
Maximum 

use voltage 1 
AC rms 

Retest 
voltage 2 
AC rms 

Retest 
voltage 2 
DC avg 

00 ..................................................................................................................................... 500 2,500 10,000 
0 ....................................................................................................................................... 1,000 5,000 20,000 
1 ....................................................................................................................................... 7,500 10,000 40,000 
2 ....................................................................................................................................... 17,000 20,000 50,000 
3 ....................................................................................................................................... 26,500 30,000 60,000 
4 ....................................................................................................................................... 36,000 40,000 70,000 

1 The maximum use voltage is the ac voltage (rms) classification of the protective equipment that designates the maximum nominal design 
voltage of the energized system that may be safely worked. The nominal design voltage is equal to the phase-to-phase voltage on multiphase 
circuits. However, the phase-to-ground potential is considered to be the nominal design voltage if: 

(1) There is no multiphase exposure in a system area and the voltage exposure is limited to the phase-to-ground potential, or 
(2) The electric equipment and devices are insulated or isolated or both so that the multiphase exposure on a grounded wye circuit is re-

moved. 
2 The proof-test voltage shall be applied continuously for at least 1 minute, but no more than 3 minutes. 

TABLE I–5—RUBBER INSULATING EQUIPMENT, TEST INTERVALS 

Type of 
equipment When to test 

Rubber insulating line hose Upon indication that insulating value is suspect and after repair. 
Rubber insulating covers ..... Upon indication that insulating value is suspect and after repair. 
Rubber insulating blankets ... Before first issue and every 12 months thereafter; 1 upon indication that insulating value is suspect; and after re-

pair. 
Rubber insulating gloves ...... Before first issue and every 6 months thereafter; 1 upon indication that insulating value is suspect; after repair; 

and after use without protectors. 
Rubber insulating sleeves .... Before first issue and every 12 months thereafter; 1 upon indication that insulating value is suspect; and after re-

pair. 

1 If the insulating equipment has been electrically tested but not issued for service, the insulating equipment may not be placed into service un-
less it has been electrically tested within the previous 12 months. 
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■ 4. In Appendix B to Subpart I of Part 
1910, revise the heading and paragraph 
10 to read as follows: 

Appendix B to Subpart I of Part 1910— 
Nonmandatory Compliance Guidelines 
for Hazard Assessment and Personal 
Protective Equipment Selection 

* * * * * 
10. Selection guidelines for foot protection. 

Safety shoes and boots which meet the ANSI 
Z41–1991 Standard provide both impact and 
compression protection. Where necessary, 
safety shoes can be obtained which provide 
puncture protection. In some work situations, 
metatarsal protection should be provided, 
and in other special situations electrical 
conductive or insulating safety shoes would 
be appropriate. 

Safety shoes or boots with impact 
protection would be required for carrying or 
handling materials such as packages, objects, 
parts or heavy tools, which could be 
dropped; and, for other activities where 
objects might fall onto the feet. Safety shoes 
or boots with compression protection would 
be required for work activities involving skid 
trucks (manual material handling carts) 
around bulk rolls (such as paper rolls) and 
around heavy pipes, all of which could 
potentially roll over an employee’s feet. 
Safety shoes or boots with puncture 
protection would be required where sharp 
objects such as nails, wire, tacks, screws, 
large staples, scrap metal etc., could be 
stepped on by employees causing a foot 
injury. Electrically conductive shoes would 
be required as a supplementary form of 
protection for work activities in which there 
is a danger of fire or explosion from the 
discharge of static electricity. Electrical- 
hazard or dielectric footwear would be 
required as a supplementary form of 
protection when an employee standing on 
the ground is exposed to hazardous step or 
touch potential (the difference in electrical 
potential between the feet or between the 
hands and feet) or when primary forms of 
electrical protective equipment, such as 
rubber insulating gloves and blankets, do not 
provide complete protection for an employee 
standing on the ground. 

Some occupations (not a complete list) for 
which foot protection should be routinely 
considered are: Shipping and receiving 
clerks, stock clerks, carpenters, electricians, 
machinists, mechanics and repairers, 
plumbers and pipe fitters, structural metal 
workers, assemblers, drywall installers and 
lathers, packers, wrappers, craters, punch 
and stamping press operators, sawyers, 
welders, laborers, freight handlers, gardeners 
and grounds-keepers, timber cutting and 
logging workers, stock handlers and 
warehouse laborers. 

* * * * * 

Subpart R—Special Industries 

■ 5. Revise the authority citation for 
Subpart R of Part 1910 to read as 
follows: 

Authority: 29 U.S.C. 653, 655, 657; 
Secretary of Labor’s Order No. 12–71 (36 FR 

8754), 8–76 (41 FR 25059), 9–83 (48 FR 
35736), 1–90 (55 FR 9033), 6–96 (62 FR 111), 
5–2007 (72 FR 31159), 4–2010 (75 FR 55355), 
or 1–2012 (77 FR 3912), as applicable; and 
29 CFR Part 1911. 

■ 6. Revise § 1910.269 to read as 
follows: 

§ 1910.269 Electric power generation, 
transmission, and distribution. 

(a) General—(1) Application. (i) This 
section covers the operation and 
maintenance of electric power 
generation, control, transformation, 
transmission, and distribution lines and 
equipment. These provisions apply to: 

(A) Power generation, transmission, 
and distribution installations, including 
related equipment for the purpose of 
communication or metering that are 
accessible only to qualified employees; 

Note to paragraph (a)(1)(i)(A): The types of 
installations covered by this paragraph 
include the generation, transmission, and 
distribution installations of electric utilities, 
as well as equivalent installations of 
industrial establishments. Subpart S of this 
part covers supplementary electric generating 
equipment that is used to supply a workplace 
for emergency, standby, or similar purposes 
only. (See paragraph (a)(1)(i)(B) of this 
section.) 

(B) Other installations at an electric 
power generating station, as follows: 

(1) Fuel and ash handling and 
processing installations, such as coal 
conveyors, 

(2) Water and steam installations, 
such as penstocks, pipelines, and tanks, 
providing a source of energy for electric 
generators, and 

(3) Chlorine and hydrogen systems; 
(C) Test sites where employees 

perform electrical testing involving 
temporary measurements associated 
with electric power generation, 
transmission, and distribution in 
laboratories, in the field, in substations, 
and on lines, as opposed to metering, 
relaying, and routine line work; 

(D) Work on, or directly associated 
with, the installations covered in 
paragraphs (a)(1)(i)(A) through 
(a)(1)(i)(C) of this section; and 

(E) Line-clearance tree-trimming 
operations, as follows: 

(1) Entire § 1910.269 of this part, 
except paragraph (r)(1) of this section, 
applies to line-clearance tree-trimming 
operations performed by qualified 
employees (those who are 
knowledgeable in the construction and 
operation of the electric power 
generation, transmission, or distribution 
equipment involved, along with the 
associated hazards). 

(2) Paragraphs (a)(2), (a)(3), (b), (c), (g), 
(k), (p), and (r) of this section apply to 
line-clearance tree-trimming operations 

performed by line-clearance tree 
trimmers who are not qualified 
employees. 

(ii) Notwithstanding paragraph 
(a)(1)(i) of this section, § 1910.269 of 
this part does not apply: 

(A) To construction work, as defined 
in § 1910.12 of this part, except for line- 
clearance tree-trimming operations and 
work involving electric power 
generation installations as specified in 
§ 1926.950(a)(3) of this chapter; or 

(B) To electrical installations, 
electrical safety-related work practices, 
or electrical maintenance considerations 
covered by Subpart S of this part. 

Note 1 to paragraph (a)(1)(ii)(B): The 
Occupational Safety and Health 
Administration considers work practices 
conforming to §§ 1910.332 through 1910.335 
as complying with the electrical safety- 
related work-practice requirements of 
§ 1910.269 identified in Table 1 of Appendix 
A–2 to this section, provided that employers 
are performing the work on a generation or 
distribution installation meeting §§ 1910.303 
through 1910.308. This table also identifies 
provisions in § 1910.269 that apply to work 
by qualified persons directly on, or 
associated with, installations of electric 
power generation, transmission, and 
distribution lines or equipment, regardless of 
compliance with §§ 1910.332 through 
1910.335. 

Note 2 to paragraph (a)(1)(ii)(B): The 
Occupational Safety and Health 
Administration considers work practices 
performed by qualified persons and 
conforming to § 1910.269 as complying with 
§§ 1910.333(c) and 1910.335. 

(iii) This section applies in addition 
to all other applicable standards 
contained in this Part 1910. Employers 
covered under this section are not 
exempt from complying with other 
applicable provisions in Part 1910 by 
the operation of § 1910.5(c). Specific 
references in this section to other 
sections of Part 1910 are for emphasis 
only. 

(2) Training. (i) All employees 
performing work covered by this section 
shall be trained as follows: 

(A) Each employee shall be trained in, 
and familiar with, the safety-related 
work practices, safety procedures, and 
other safety requirements in this section 
that pertain to his or her job 
assignments. 

(B) Each employee shall also be 
trained in and familiar with any other 
safety practices, including applicable 
emergency procedures (such as pole-top 
and manhole rescue), that are not 
specifically addressed by this section 
but that are related to his or her work 
and are necessary for his or her safety. 

(C) The degree of training shall be 
determined by the risk to the employee 
for the hazard involved. 
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(ii) Each qualified employee shall also 
be trained and competent in: 

(A) The skills and techniques 
necessary to distinguish exposed live 
parts from other parts of electric 
equipment, 

(B) The skills and techniques 
necessary to determine the nominal 
voltage of exposed live parts, 

(C) The minimum approach distances 
specified in this section corresponding 
to the voltages to which the qualified 
employee will be exposed and the skills 
and techniques necessary to maintain 
those distances, 

(D) The proper use of the special 
precautionary techniques, personal 
protective equipment, insulating and 
shielding materials, and insulated tools 
for working on or near exposed 
energized parts of electric equipment, 
and 

(E) The recognition of electrical 
hazards to which the employee may be 
exposed and the skills and techniques 
necessary to control or avoid these 
hazards. 

Note to paragraph (a)(2)(ii): For the 
purposes of this section, a person must have 
the training required by paragraph (a)(2)(ii) of 
this section to be considered a qualified 
person. 

(iii) Each line-clearance tree trimmer 
who is not a qualified employee shall 
also be trained and competent in: 

(A) The skills and techniques 
necessary to distinguish exposed live 
parts from other parts of electric 
equipment, 

(B) The skills and techniques 
necessary to determine the nominal 
voltage of exposed live parts, and 

(C) The minimum approach distances 
specified in this section corresponding 
to the voltages to which the employee 
will be exposed and the skills and 
techniques necessary to maintain those 
distances. 

(iv) The employer shall determine, 
through regular supervision and through 
inspections conducted on at least an 
annual basis, that each employee is 
complying with the safety-related work 
practices required by this section. 

(v) An employee shall receive 
additional training (or retraining) under 
any of the following conditions: 

(A) If the supervision or annual 
inspections required by paragraph 
(a)(2)(iv) of this section indicate that the 
employee is not complying with the 
safety-related work practices required 
by this section, or 

(B) If new technology, new types of 
equipment, or changes in procedures 
necessitate the use of safety-related 
work practices that are different from 
those which the employee would 
normally use, or 

(C) If he or she must employ safety- 
related work practices that are not 
normally used during his or her regular 
job duties. 

Note to paragraph (a)(2)(v)(C): The 
Occupational Safety and Health 
Administration considers tasks that are 
performed less often than once per year to 
necessitate retraining before the performance 
of the work practices involved. 

(vi) The training required by 
paragraph (a)(2) of this section shall be 
of the classroom or on-the-job type. 

(vii) The training shall establish 
employee proficiency in the work 
practices required by this section and 
shall introduce the procedures 
necessary for compliance with this 
section. 

(viii) The employer shall ensure that 
each employee has demonstrated 
proficiency in the work practices 
involved before that employee is 
considered as having completed the 
training required by paragraph (a)(2) of 
this section. 

Note 1 to paragraph (a)(2)(viii): Though 
they are not required by this paragraph, 
employment records that indicate that an 
employee has successfully completed the 
required training are one way of keeping 
track of when an employee has demonstrated 
proficiency. 

Note 2 to paragraph (a)(2)(viii): For an 
employee with previous training, an 
employer may determine that that employee 
has demonstrated the proficiency required by 
this paragraph using the following process: 

(1) Confirm that the employee has the 
training required by paragraph (a)(2) of this 
section, 

(2) Use an examination or interview to 
make an initial determination that the 
employee understands the relevant safety- 
related work practices before he or she 
performs any work covered by this section, 
and 

(3) Supervise the employee closely until 
that employee has demonstrated proficiency 
as required by this paragraph. 

(3) Information transfer. 
(i) Before work begins, the host 

employer shall inform contract 
employers of: 

(A) The characteristics of the host 
employer’s installation that are related 
to the safety of the work to be performed 
and are listed in paragraphs (a)(4)(i) 
through (a)(4)(v) of this section; 

Note to paragraph (a)(3)(i)(A): This 
paragraph requires the host employer to 
obtain information listed in paragraphs 
(a)(4)(i) through (a)(4)(v) of this section if it 
does not have this information in existing 
records. 

(B) Conditions that are related to the 
safety of the work to be performed, that 
are listed in paragraphs (a)(4)(vi) 
through (a)(4)(viii) of this section, and 
that are known to the host employer; 

Note to paragraph (a)(3)(i)(B): For the 
purposes of this paragraph, the host 
employer need only provide information to 
contract employers that the host employer 
can obtain from its existing records through 
the exercise of reasonable diligence. This 
paragraph does not require the host employer 
to make inspections of worksite conditions to 
obtain this information. 

(C) Information about the design and 
operation of the host employer’s 
installation that the contract employer 
needs to make the assessments required 
by this section; and 

Note to paragraph (a)(3)(i)(C): This 
paragraph requires the host employer to 
obtain information about the design and 
operation of its installation that contract 
employers need to make required 
assessments if it does not have this 
information in existing records. 

(D) Any other information about the 
design and operation of the host 
employer’s installation that is known by 
the host employer, that the contract 
employer requests, and that is related to 
the protection of the contract employer’s 
employees. 

Note to paragraph (a)(3)(i)(D): For the 
purposes of this paragraph, the host 
employer need only provide information to 
contract employers that the host employer 
can obtain from its existing records through 
the exercise of reasonable diligence. This 
paragraph does not require the host employer 
to make inspections of worksite conditions to 
obtain this information. 

(ii) Contract employers shall comply 
with the following requirements: 

(A) The contract employer shall 
ensure that each of its employees is 
instructed in the hazardous conditions 
relevant to the employee’s work that the 
contract employer is aware of as a result 
of information communicated to the 
contract employer by the host employer 
under paragraph (a)(3)(i) of this section. 

(B) Before work begins, the contract 
employer shall advise the host employer 
of any unique hazardous conditions 
presented by the contract employer’s 
work. 

(C) The contract employer shall 
advise the host employer of any 
unanticipated hazardous conditions 
found during the contract employer’s 
work that the host employer did not 
mention under paragraph (a)(3)(i) of this 
section. The contract employer shall 
provide this information to the host 
employer within 2 working days after 
discovering the hazardous condition. 

(iii) The contract employer and the 
host employer shall coordinate their 
work rules and procedures so that each 
employee of the contract employer and 
the host employer is protected as 
required by this section. 

(4) Existing characteristics and 
conditions. Existing characteristics and 

VerDate Mar<15>2010 23:17 Apr 10, 2014 Jkt 232001 PO 00000 Frm 00320 Fmt 4701 Sfmt 4700 E:\FR\FM\11APR2.SGM 11APR2m
st

oc
ks

til
l o

n 
D

S
K

4V
P

T
V

N
1P

R
O

D
 w

ith
 R

U
LE

S
2



20635 Federal Register / Vol. 79, No. 70 / Friday, April 11, 2014 / Rules and Regulations 

conditions of electric lines and 
equipment that are related to the safety 
of the work to be performed shall be 
determined before work on or near the 
lines or equipment is started. Such 
characteristics and conditions include, 
but are not limited to: 

(i) The nominal voltages of lines and 
equipment, 

(ii) The maximum switching-transient 
voltages, 

(iii) The presence of hazardous 
induced voltages, 

(iv) The presence of protective 
grounds and equipment grounding 
conductors, 

(v) The locations of circuits and 
equipment, including electric supply 
lines, communication lines, and fire- 
protective signaling circuits, 

(vi) The condition of protective 
grounds and equipment grounding 
conductors, 

(vii) The condition of poles, and 
(viii) Environmental conditions 

relating to safety. 
(b) Medical services and first aid. The 

employer shall provide medical services 
and first aid as required in § 1910.151. 
In addition to the requirements of 
§ 1910.151, the following requirements 
also apply: 

(1) First-aid training. When 
employees are performing work on, or 
associated with, exposed lines or 
equipment energized at 50 volts or 
more, persons with first-aid training 
shall be available as follows: 

(i) For field work involving two or 
more employees at a work location, at 
least two trained persons shall be 
available. However, for line-clearance 
tree trimming operations performed by 
line-clearance tree trimmers who are not 
qualified employees, only one trained 
person need be available if all new 
employees are trained in first aid within 
3 months of their hiring dates. 

(ii) For fixed work locations such as 
substations, the number of trained 
persons available shall be sufficient to 
ensure that each employee exposed to 
electric shock can be reached within 4 
minutes by a trained person. However, 
where the existing number of employees 
is insufficient to meet this requirement 
(at a remote substation, for example), 
each employee at the work location 
shall be a trained employee. 

(2) First-aid supplies. First-aid 
supplies required by § 1910.151(b) shall 
be placed in weatherproof containers if 
the supplies could be exposed to the 
weather. 

(3) First-aid kits. The employer shall 
maintain each first-aid kit, shall ensure 
that it is readily available for use, and 
shall inspect it frequently enough to 
ensure that expended items are 

replaced. The employer also shall 
inspect each first aid kit at least once 
per year. 

(c) Job briefing. (1) Before each job. (i) 
In assigning an employee or a group of 
employees to perform a job, the 
employer shall provide the employee in 
charge of the job with all available 
information that relates to the 
determination of existing characteristics 
and conditions required by paragraph 
(a)(4) of this section. 

(ii) The employer shall ensure that the 
employee in charge conducts a job 
briefing that meets paragraphs (c)(2), 
(c)(3), and (c)(4) of this section with the 
employees involved before they start 
each job. 

(2) Subjects to be covered. The 
briefing shall cover at least the 
following subjects: hazards associated 
with the job, work procedures involved, 
special precautions, energy-source 
controls, and personal protective 
equipment requirements. 

(3) Number of briefings. (i) If the work 
or operations to be performed during the 
work day or shift are repetitive and 
similar, at least one job briefing shall be 
conducted before the start of the first job 
of each day or shift. 

(ii) Additional job briefings shall be 
held if significant changes, which might 
affect the safety of the employees, occur 
during the course of the work. 

(4) Extent of briefing. (i) A brief 
discussion is satisfactory if the work 
involved is routine and if the 
employees, by virtue of training and 
experience, can reasonably be expected 
to recognize and avoid the hazards 
involved in the job. 

(ii) A more extensive discussion shall 
be conducted: 

(A) If the work is complicated or 
particularly hazardous, or 

(B) If the employee cannot be 
expected to recognize and avoid the 
hazards involved in the job. 

Note to paragraph (c)(4): The briefing must 
address all the subjects listed in paragraph 
(c)(2) of this section. 

(5) Working alone. An employee 
working alone need not conduct a job 
briefing. However, the employer shall 
ensure that the tasks to be performed are 
planned as if a briefing were required. 

(d) Hazardous energy control 
(lockout/tagout) procedures. (1) 
Application. The provisions of 
paragraph (d) of this section apply to the 
use of lockout/tagout procedures for the 
control of energy sources in installations 
for the purpose of electric power 
generation, including related equipment 
for communication or metering. Locking 
and tagging procedures for the 
deenergizing of electric energy sources 

which are used exclusively for purposes 
of transmission and distribution are 
addressed by paragraph (m) of this 
section. 

Note to paragraph (d)(1): Installations in 
electric power generation facilities that are 
not an integral part of, or inextricably 
commingled with, power generation 
processes or equipment are covered under 
§ 1910.147 and Subpart S of this part. 

(2) General. (i) The employer shall 
establish a program consisting of energy 
control procedures, employee training, 
and periodic inspections to ensure that, 
before any employee performs any 
servicing or maintenance on a machine 
or equipment where the unexpected 
energizing, start up, or release of stored 
energy could occur and cause injury, the 
machine or equipment is isolated from 
the energy source and rendered 
inoperative. 

(ii) The employer’s energy control 
program under paragraph (d)(2) of this 
section shall meet the following 
requirements: 

(A) If an energy isolating device is not 
capable of being locked out, the 
employer’s program shall use a tagout 
system. 

(B) If an energy isolating device is 
capable of being locked out, the 
employer’s program shall use lockout, 
unless the employer can demonstrate 
that the use of a tagout system will 
provide full employee protection as 
follows: 

(1) When a tagout device is used on 
an energy isolating device which is 
capable of being locked out, the tagout 
device shall be attached at the same 
location that the lockout device would 
have been attached, and the employer 
shall demonstrate that the tagout 
program will provide a level of safety 
equivalent to that obtained by the use of 
a lockout program. 

(2) In demonstrating that a level of 
safety is achieved in the tagout program 
equivalent to the level of safety obtained 
by the use of a lockout program, the 
employer shall demonstrate full 
compliance with all tagout-related 
provisions of this standard together with 
such additional elements as are 
necessary to provide the equivalent 
safety available from the use of a 
lockout device. Additional means to be 
considered as part of the demonstration 
of full employee protection shall 
include the implementation of 
additional safety measures such as the 
removal of an isolating circuit element, 
blocking of a controlling switch, 
opening of an extra disconnecting 
device, or the removal of a valve handle 
to reduce the likelihood of inadvertent 
energizing. 
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(C) After November 1, 1994, whenever 
replacement or major repair, renovation, 
or modification of a machine or 
equipment is performed, and whenever 
new machines or equipment are 
installed, energy isolating devices for 
such machines or equipment shall be 
designed to accept a lockout device. 

(iii) Procedures shall be developed, 
documented, and used for the control of 
potentially hazardous energy covered by 
paragraph (d) of this section. 

(iv) The procedure shall clearly and 
specifically outline the scope, purpose, 
responsibility, authorization, rules, and 
techniques to be applied to the control 
of hazardous energy, and the measures 
to enforce compliance including, but 
not limited to, the following: 

(A) A specific statement of the 
intended use of this procedure; 

(B) Specific procedural steps for 
shutting down, isolating, blocking and 
securing machines or equipment to 
control hazardous energy; 

(C) Specific procedural steps for the 
placement, removal, and transfer of 
lockout devices or tagout devices and 
the responsibility for them; and 

(D) Specific requirements for testing a 
machine or equipment to determine and 
verify the effectiveness of lockout 
devices, tagout devices, and other 
energy control measures. 

(v) The employer shall conduct a 
periodic inspection of the energy 
control procedure at least annually to 
ensure that the procedure and the 
provisions of paragraph (d) of this 
section are being followed. 

(A) The periodic inspection shall be 
performed by an authorized employee 
who is not using the energy control 
procedure being inspected. 

(B) The periodic inspection shall be 
designed to identify and correct any 
deviations or inadequacies. 

(C) If lockout is used for energy 
control, the periodic inspection shall 
include a review, between the inspector 
and each authorized employee, of that 
employee’s responsibilities under the 
energy control procedure being 
inspected. 

(D) Where tagout is used for energy 
control, the periodic inspection shall 
include a review, between the inspector 
and each authorized and affected 
employee, of that employee’s 
responsibilities under the energy control 
procedure being inspected, and the 
elements set forth in paragraph 
(d)(2)(vii) of this section. 

(E) The employer shall certify that the 
inspections required by paragraph 
(d)(2)(v) of this section have been 
accomplished. The certification shall 
identify the machine or equipment on 
which the energy control procedure was 

being used, the date of the inspection, 
the employees included in the 
inspection, and the person performing 
the inspection. 

Note to paragraph (d)(2)(v)(E): If normal 
work schedule and operation records 
demonstrate adequate inspection activity and 
contain the required information, no 
additional certification is required. 

(vi) The employer shall provide 
training to ensure that the purpose and 
function of the energy control program 
are understood by employees and that 
the knowledge and skills required for 
the safe application, usage, and removal 
of energy controls are acquired by 
employees. The training shall include 
the following: 

(A) Each authorized employee shall 
receive training in the recognition of 
applicable hazardous energy sources, 
the type and magnitude of energy 
available in the workplace, and in the 
methods and means necessary for 
energy isolation and control. 

(B) Each affected employee shall be 
instructed in the purpose and use of the 
energy control procedure. 

(C) All other employees whose work 
operations are or may be in an area 
where energy control procedures may be 
used shall be instructed about the 
procedures and about the prohibition 
relating to attempts to restart or 
reenergize machines or equipment that 
are locked out or tagged out. 

(vii) When tagout systems are used, 
employees shall also be trained in the 
following limitations of tags: 

(A) Tags are essentially warning 
devices affixed to energy isolating 
devices and do not provide the physical 
restraint on those devices that is 
provided by a lock. 

(B) When a tag is attached to an 
energy isolating means, it is not to be 
removed without authorization of the 
authorized person responsible for it, and 
it is never to be bypassed, ignored, or 
otherwise defeated. 

(C) Tags must be legible and 
understandable by all authorized 
employees, affected employees, and all 
other employees whose work operations 
are or may be in the area, in order to be 
effective. 

(D) Tags and their means of 
attachment must be made of materials 
which will withstand the environmental 
conditions encountered in the 
workplace. 

(E) Tags may evoke a false sense of 
security, and their meaning needs to be 
understood as part of the overall energy 
control program. 

(F) Tags must be securely attached to 
energy isolating devices so that they 
cannot be inadvertently or accidentally 
detached during use. 

(viii) Retraining shall be provided by 
the employer as follows: 

(A) Retraining shall be provided for 
all authorized and affected employees 
whenever there is a change in their job 
assignments, a change in machines, 
equipment, or processes that present a 
new hazard or whenever there is a 
change in the energy control 
procedures. 

(B) Retraining shall also be conducted 
whenever a periodic inspection under 
paragraph (d)(2)(v) of this section 
reveals, or whenever the employer has 
reason to believe, that there are 
deviations from or inadequacies in an 
employee’s knowledge or use of the 
energy control procedures. 

(C) The retraining shall reestablish 
employee proficiency and shall 
introduce new or revised control 
methods and procedures, as necessary. 

(ix) The employer shall certify that 
employee training has been 
accomplished and is being kept up to 
date. The certification shall contain 
each employee’s name and dates of 
training. 

(3) Protective materials and hardware. 
(i) Locks, tags, chains, wedges, key 
blocks, adapter pins, self-locking 
fasteners, or other hardware shall be 
provided by the employer for isolating, 
securing, or blocking of machines or 
equipment from energy sources. 

(ii) Lockout devices and tagout 
devices shall be singularly identified; 
shall be the only devices used for 
controlling energy; may not be used for 
other purposes; and shall meet the 
following requirements: 

(A) Lockout devices and tagout 
devices shall be capable of withstanding 
the environment to which they are 
exposed for the maximum period of 
time that exposure is expected. 

(1) Tagout devices shall be 
constructed and printed so that 
exposure to weather conditions or wet 
and damp locations will not cause the 
tag to deteriorate or the message on the 
tag to become illegible. 

(2) Tagout devices shall be so 
constructed as not to deteriorate when 
used in corrosive environments. 

(B) Lockout devices and tagout 
devices shall be standardized within the 
facility in at least one of the following 
criteria: color, shape, size. Additionally, 
in the case of tagout devices, print and 
format shall be standardized. 

(C) Lockout devices shall be 
substantial enough to prevent removal 
without the use of excessive force or 
unusual techniques, such as with the 
use of bolt cutters or metal cutting tools. 

(D) Tagout devices, including their 
means of attachment, shall be 
substantial enough to prevent 
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inadvertent or accidental removal. 
Tagout device attachment means shall 
be of a non-reusable type, attachable by 
hand, self-locking, and nonreleasable 
with a minimum unlocking strength of 
no less than 50 pounds and shall have 
the general design and basic 
characteristics of being at least 
equivalent to a one-piece, all- 
environment-tolerant nylon cable tie. 

(E) Each lockout device or tagout 
device shall include provisions for the 
identification of the employee applying 
the device. 

(F) Tagout devices shall warn against 
hazardous conditions if the machine or 
equipment is energized and shall 
include a legend such as the following: 
Do Not Start, Do Not Open, Do Not 
Close, Do Not Energize, Do Not Operate. 

Note to paragraph (d)(3)(ii)(F): For specific 
provisions covering accident prevention tags, 
see § 1910.145. 

(4) Energy isolation. Lockout and 
tagout device application and removal 
may only be performed by the 
authorized employees who are 
performing the servicing or 
maintenance. 

(5) Notification. Affected employees 
shall be notified by the employer or 
authorized employee of the application 
and removal of lockout or tagout 
devices. Notification shall be given 
before the controls are applied and after 
they are removed from the machine or 
equipment. 

Note to paragraph (d)(5): See also 
paragraph (d)(7) of this section, which 
requires that the second notification take 
place before the machine or equipment is 
reenergized. 

(6) Lockout/tagout application. The 
established procedures for the 
application of energy control (the 
lockout or tagout procedures) shall 
include the following elements and 
actions, and these procedures shall be 
performed in the following sequence: 

(i) Before an authorized or affected 
employee turns off a machine or 
equipment, the authorized employee 
shall have knowledge of the type and 
magnitude of the energy, the hazards of 
the energy to be controlled, and the 
method or means to control the energy. 

(ii) The machine or equipment shall 
be turned off or shut down using the 
procedures established for the machine 
or equipment. An orderly shutdown 
shall be used to avoid any additional or 
increased hazards to employees as a 
result of the equipment stoppage. 

(iii) All energy isolating devices that 
are needed to control the energy to the 
machine or equipment shall be 
physically located and operated in such 

a manner as to isolate the machine or 
equipment from energy sources. 

(iv) Lockout or tagout devices shall be 
affixed to each energy isolating device 
by authorized employees. 

(A) Lockout devices shall be attached 
in a manner that will hold the energy 
isolating devices in a ‘‘safe’’ or ‘‘off’’ 
position. 

(B) Tagout devices shall be affixed in 
such a manner as will clearly indicate 
that the operation or movement of 
energy isolating devices from the ‘‘safe’’ 
or ‘‘off’’ position is prohibited. 

(1) Where tagout devices are used 
with energy isolating devices designed 
with the capability of being locked out, 
the tag attachment shall be fastened at 
the same point at which the lock would 
have been attached. 

(2) Where a tag cannot be affixed 
directly to the energy isolating device, 
the tag shall be located as close as safely 
possible to the device, in a position that 
will be immediately obvious to anyone 
attempting to operate the device. 

(v) Following the application of 
lockout or tagout devices to energy 
isolating devices, all potentially 
hazardous stored or residual energy 
shall be relieved, disconnected, 
restrained, or otherwise rendered safe. 

(vi) If there is a possibility of 
reaccumulation of stored energy to a 
hazardous level, verification of isolation 
shall be continued until the servicing or 
maintenance is completed or until the 
possibility of such accumulation no 
longer exists. 

(vii) Before starting work on machines 
or equipment that have been locked out 
or tagged out, the authorized employee 
shall verify that isolation and 
deenergizing of the machine or 
equipment have been accomplished. If 
normally energized parts will be 
exposed to contact by an employee 
while the machine or equipment is 
deenergized, a test shall be performed to 
ensure that these parts are deenergized. 

(7) Release from lockout/tagout. 
Before lockout or tagout devices are 
removed and energy is restored to the 
machine or equipment, procedures shall 
be followed and actions taken by the 
authorized employees to ensure the 
following: 

(i) The work area shall be inspected 
to ensure that nonessential items have 
been removed and that machine or 
equipment components are 
operationally intact. 

(ii) The work area shall be checked to 
ensure that all employees have been 
safely positioned or removed. 

(iii) After lockout or tagout devices 
have been removed and before a 
machine or equipment is started, 
affected employees shall be notified that 

the lockout or tagout devices have been 
removed. 

(iv) Each lockout or tagout device 
shall be removed from each energy 
isolating device by the authorized 
employee who applied the lockout or 
tagout device. However, if that 
employee is not available to remove it, 
the device may be removed under the 
direction of the employer, provided that 
specific procedures and training for 
such removal have been developed, 
documented, and incorporated into the 
employer’s energy control program. The 
employer shall demonstrate that the 
specific procedure provides a degree of 
safety equivalent to that provided by the 
removal of the device by the authorized 
employee who applied it. The specific 
procedure shall include at least the 
following elements: 

(A) Verification by the employer that 
the authorized employee who applied 
the device is not at the facility; 

(B) Making all reasonable efforts to 
contact the authorized employee to 
inform him or her that his or her lockout 
or tagout device has been removed; and 

(C) Ensuring that the authorized 
employee has this knowledge before he 
or she resumes work at that facility. 

(8) Additional requirements. (i) If the 
lockout or tagout devices must be 
temporarily removed from energy 
isolating devices and the machine or 
equipment must be energized to test or 
position the machine, equipment, or 
component thereof, the following 
sequence of actions shall be followed: 

(A) Clear the machine or equipment of 
tools and materials in accordance with 
paragraph (d)(7)(i) of this section; 

(B) Remove employees from the 
machine or equipment area in 
accordance with paragraphs (d)(7)(ii) 
and (d)(7)(iii) of this section; 

(C) Remove the lockout or tagout 
devices as specified in paragraph 
(d)(7)(iv) of this section; 

(D) Energize and proceed with the 
testing or positioning; and 

(E) Deenergize all systems and 
reapply energy control measures in 
accordance with paragraph (d)(6) of this 
section to continue the servicing or 
maintenance. 

(ii) When servicing or maintenance is 
performed by a crew, craft, department, 
or other group, they shall use a 
procedure which affords the employees 
a level of protection equivalent to that 
provided by the implementation of a 
personal lockout or tagout device. 
Group lockout or tagout devices shall be 
used in accordance with the procedures 
required by paragraphs (d)(2)(iii) and 
(d)(2)(iv) of this section including, but 
not limited to, the following specific 
requirements: 
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(A) Primary responsibility shall be 
vested in an authorized employee for a 
set number of employees working under 
the protection of a group lockout or 
tagout device (such as an operations 
lock); 

(B) Provision shall be made for the 
authorized employee to ascertain the 
exposure status of all individual group 
members with regard to the lockout or 
tagout of the machine or equipment; 

(C) When more than one crew, craft, 
department, or other group is involved, 
assignment of overall job-associated 
lockout or tagout control responsibility 
shall be given to an authorized 
employee designated to coordinate 
affected work forces and ensure 
continuity of protection; and 

(D) Each authorized employee shall 
affix a personal lockout or tagout device 
to the group lockout device, group 
lockbox, or comparable mechanism 
when he or she begins work and shall 
remove those devices when he or she 
stops working on the machine or 
equipment being serviced or 
maintained. 

(iii) Procedures shall be used during 
shift or personnel changes to ensure the 
continuity of lockout or tagout 
protection, including provision for the 
orderly transfer of lockout or tagout 
device protection between off-going and 
on-coming employees, to minimize their 
exposure to hazards from the 
unexpected energizing or start-up of the 
machine or equipment or from the 
release of stored energy. 

(iv) Whenever outside servicing 
personnel are to be engaged in activities 
covered by paragraph (d) of this section, 
the on-site employer and the outside 
employer shall inform each other of 
their respective lockout or tagout 
procedures, and each employer shall 
ensure that his or her personnel 
understand and comply with 
restrictions and prohibitions of the 
energy control procedures being used. 

(v) If energy isolating devices are 
installed in a central location and are 
under the exclusive control of a system 
operator, the following requirements 
apply: 

(A) The employer shall use a 
procedure that affords employees a level 
of protection equivalent to that provided 
by the implementation of a personal 
lockout or tagout device. 

(B) The system operator shall place 
and remove lockout and tagout devices 
in place of the authorized employee 
under paragraphs (d)(4), (d)(6)(iv), and 
(d)(7)(iv) of this section. 

(C) Provisions shall be made to 
identify the authorized employee who is 
responsible for (that is, being protected 
by) the lockout or tagout device, to 

transfer responsibility for lockout and 
tagout devices, and to ensure that an 
authorized employee requesting 
removal or transfer of a lockout or 
tagout device is the one responsible for 
it before the device is removed or 
transferred. 

Note to paragraph (d): Lockout and tagging 
procedures that comply with paragraphs (c) 
through (f) of § 1910.147 will also be deemed 
to comply with paragraph (d) of this section 
if the procedures address the hazards covered 
by paragraph (d) of this section. 

(e) Enclosed spaces. This paragraph 
covers enclosed spaces that may be 
entered by employees. It does not apply 
to vented vaults if the employer makes 
a determination that the ventilation 
system is operating to protect employees 
before they enter the space. This 
paragraph applies to routine entry into 
enclosed spaces in lieu of the permit- 
space entry requirements contained in 
paragraphs (d) through (k) of § 1910.146. 
If, after the employer takes the 
precautions given in paragraphs (e) and 
(t) of this section, the hazards remaining 
in the enclosed space endanger the life 
of an entrant or could interfere with an 
entrant’s escape from the space, then 
entry into the enclosed space shall meet 
the permit-space entry requirements of 
paragraphs (d) through (k) of § 1910.146. 

(1) Safe work practices. The employer 
shall ensure the use of safe work 
practices for entry into, and work in, 
enclosed spaces and for rescue of 
employees from such spaces. 

(2) Training. Each employee who 
enters an enclosed space or who serves 
as an attendant shall be trained in the 
hazards of enclosed-space entry, in 
enclosed-space entry procedures, and in 
enclosed-space rescue procedures. 

(3) Rescue equipment. Employers 
shall provide equipment to ensure the 
prompt and safe rescue of employees 
from the enclosed space. 

(4) Evaluating potential hazards. 
Before any entrance cover to an 
enclosed space is removed, the 
employer shall determine whether it is 
safe to do so by checking for the 
presence of any atmospheric pressure or 
temperature differences and by 
evaluating whether there might be a 
hazardous atmosphere in the space. Any 
conditions making it unsafe to remove 
the cover shall be eliminated before the 
cover is removed. 

Note to paragraph (e)(4): The 
determination called for in this paragraph 
may consist of a check of the conditions that 
might foreseeably be in the enclosed space. 
For example, the cover could be checked to 
see if it is hot and, if it is fastened in place, 
could be loosened gradually to release any 
residual pressure. An evaluation also needs 
to be made of whether conditions at the site 

could cause a hazardous atmosphere, such as 
an oxygen-deficient or flammable 
atmosphere, to develop within the space. 

(5) Removing covers. When covers are 
removed from enclosed spaces, the 
opening shall be promptly guarded by a 
railing, temporary cover, or other barrier 
designed to prevent an accidental fall 
through the opening and to protect 
employees working in the space from 
objects entering the space. 

(6) Hazardous atmosphere. 
Employees may not enter any enclosed 
space while it contains a hazardous 
atmosphere, unless the entry conforms 
to the permit-required confined spaces 
standard in § 1910.146. 

(7) Attendants. While work is being 
performed in the enclosed space, an 
attendant with first-aid training shall be 
immediately available outside the 
enclosed space to provide assistance if 
a hazard exists because of traffic 
patterns in the area of the opening used 
for entry. The attendant is not precluded 
from performing other duties outside 
the enclosed space if these duties do not 
distract the attendant from: monitoring 
employees within the space or ensuring 
that it is safe for employees to enter and 
exit the space. 

Note to paragraph (e)(7): See paragraph (t) 
of this section for additional requirements on 
attendants for work in manholes and vaults. 

(8) Calibration of test instruments. 
Test instruments used to monitor 
atmospheres in enclosed spaces shall be 
kept in calibration and shall have a 
minimum accuracy of ±10 percent. 

(9) Testing for oxygen deficiency. 
Before an employee enters an enclosed 
space, the atmosphere in the enclosed 
space shall be tested for oxygen 
deficiency with a direct-reading meter 
or similar instrument, capable of 
collection and immediate analysis of 
data samples without the need for off- 
site evaluation. If continuous forced-air 
ventilation is provided, testing is not 
required provided that the procedures 
used ensure that employees are not 
exposed to the hazards posed by oxygen 
deficiency. 

(10) Testing for flammable gases and 
vapors. Before an employee enters an 
enclosed space, the internal atmosphere 
shall be tested for flammable gases and 
vapors with a direct-reading meter or 
similar instrument capable of collection 
and immediate analysis of data samples 
without the need for off-site evaluation. 
This test shall be performed after the 
oxygen testing and ventilation required 
by paragraph (e)(9) of this section 
demonstrate that there is sufficient 
oxygen to ensure the accuracy of the test 
for flammability. 
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(11) Ventilation, and monitoring for 
flammable gases or vapors. If flammable 
gases or vapors are detected or if an 
oxygen deficiency is found, forced-air 
ventilation shall be used to maintain 
oxygen at a safe level and to prevent a 
hazardous concentration of flammable 
gases and vapors from accumulating. A 
continuous monitoring program to 
ensure that no increase in flammable gas 
or vapor concentration above safe levels 
occurs may be followed in lieu of 
ventilation if flammable gases or vapors 
are initially detected at safe levels. 

Note to paragraph (e)(11): See the 
definition of ‘‘hazardous atmosphere’’ for 
guidance in determining whether a specific 
concentration of a substance is hazardous. 

(12) Specific ventilation requirements. 
If continuous forced-air ventilation is 
used, it shall begin before entry is made 
and shall be maintained long enough for 
the employer to be able to demonstrate 
that a safe atmosphere exists before 
employees are allowed to enter the work 
area. The forced-air ventilation shall be 
so directed as to ventilate the immediate 
area where employees are present 
within the enclosed space and shall 
continue until all employees leave the 
enclosed space. 

(13) Air supply. The air supply for the 
continuous forced-air ventilation shall 
be from a clean source and may not 
increase the hazards in the enclosed 
space. 

(14) Open flames. If open flames are 
used in enclosed spaces, a test for 
flammable gases and vapors shall be 
made immediately before the open 
flame device is used and at least once 
per hour while the device is used in the 
space. Testing shall be conducted more 
frequently if conditions present in the 
enclosed space indicate that once per 
hour is insufficient to detect hazardous 
accumulations of flammable gases or 
vapors. 

Note to paragraph (e)(14): See the 
definition of ‘‘hazardous atmosphere’’ for 
guidance in determining whether a specific 
concentration of a substance is hazardous. 

Note to paragraph (e): Entries into 
enclosed spaces conducted in accordance 
with the permit-space entry requirements of 
paragraphs (d) through (k) of § 1910.146 are 
considered as complying with paragraph (e) 
of this section. 

(f) Excavations. Excavation operations 
shall comply with Subpart P of Part 
1926 of this chapter. 

(g) Personal protective equipment. (1) 
General. Personal protective equipment 
shall meet the requirements of Subpart 
I of this part. 

Note to paragraph (g)(1) of this section: 
Paragraph (h) of § 1910.132 sets employer 
payment obligations for the personal 
protective equipment required by this 
section, including, but not limited to, the fall 
protection equipment required by paragraph 
(g)(2) of this section, the electrical protective 
equipment required by paragraph (l)(3) of 
this section, and the flame-resistant and arc- 
rated clothing and other protective 
equipment required by paragraph (l)(8) of 
this section. 

(2) Fall protection. (i) Personal fall 
arrest systems shall meet the 
requirements of Subpart M of Part 1926 
of this chapter. 

(ii) Personal fall arrest equipment 
used by employees who are exposed to 
hazards from flames or electric arcs, as 
determined by the employer under 
paragraph (l)(8)(i) of this section, shall 
be capable of passing a drop test 
equivalent to that required by paragraph 
(g)(2)(iii)(L) of this section after 
exposure to an electric arc with a heat 
energy of 40±5 cal/cm2. 

(iii) Body belts and positioning straps 
for work-positioning equipment shall 
meet the following requirements: 

(A) Hardware for body belts and 
positioning straps shall meet the 
following requirements: 

(1) Hardware shall be made of drop- 
forged steel, pressed steel, formed steel, 
or equivalent material. 

(2) Hardware shall have a corrosion- 
resistant finish. 

(3) Hardware surfaces shall be smooth 
and free of sharp edges. 

(B) Buckles shall be capable of 
withstanding an 8.9-kilonewton (2,000- 

pound-force) tension test with a 
maximum permanent deformation no 
greater than 0.4 millimeters (0.0156 
inches). 

(C) D rings shall be capable of 
withstanding a 22-kilonewton (5,000- 
pound-force) tensile test without 
cracking or breaking. 

(D) Snaphooks shall be capable of 
withstanding a 22-kilonewton (5,000- 
pound-force) tension test without 
failure. 

Note to paragraph (g)(2)(iii)(D): Distortion 
of the snaphook sufficient to release the 
keeper is considered to be tensile failure of 
a snaphook. 

(E) Top grain leather or leather 
substitute may be used in the 
manufacture of body belts and 
positioning straps; however, leather and 
leather substitutes may not be used 
alone as a load-bearing component of 
the assembly. 

(F) Plied fabric used in positioning 
straps and in load-bearing parts of body 
belts shall be constructed in such a way 
that no raw edges are exposed and the 
plies do not separate. 

(G) Positioning straps shall be capable 
of withstanding the following tests: 

(1) A dielectric test of 819.7 volts, AC, 
per centimeter (25,000 volts per foot) for 
3 minutes without visible deterioration; 

(2) A leakage test of 98.4 volts, AC, 
per centimeter (3,000 volts per foot) 
with a leakage current of no more than 
1 mA; 

Note to paragraphs (g)(2)(iii)(G)(1) and 
(g)(2)(iii)(G)(2): Positioning straps that pass 
direct-current tests at equivalent voltages are 
considered as meeting this requirement. 

(3) Tension tests of 20 kilonewtons 
(4,500 pounds-force) for sections free of 
buckle holes and of 15 kilonewtons 
(3,500 pounds-force) for sections with 
buckle holes; 

(4) A buckle-tear test with a load of 
4.4 kilonewtons (1,000 pounds-force); 
and 

(5) A flammability test in accordance 
with Table R–2. 

TABLE R–2—FLAMMABILITY TEST 

Test method Criteria for passing the test 

Vertically suspend a 500-mm (19.7-inch) length of strapping supporting 
a 100-kg (220.5-lb) weight.

Use a butane or propane burner with a 76-mm (3-inch) flame. 

Any flames on the positioning strap shall self extinguish. 
The positioning strap shall continue to support the 100-kg (220.5-lb) 

mass. 
Direct the flame to an edge of the strapping at a distance of 25 mm (1 

inch).
Remove the flame after 5 seconds.
Wait for any flames on the positioning strap to stop burning.

(H) The cushion part of the body belt 
shall contain no exposed rivets on the 

inside and shall be at least 76 
millimeters (3 inches) in width. 

(I) Tool loops shall be situated on the 
body of a body belt so that the 100 
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millimeters (4 inches) of the body belt 
that is in the center of the back, 
measuring from D ring to D ring, is free 
of tool loops and any other attachments. 

(J) Copper, steel, or equivalent liners 
shall be used around the bars of D rings 
to prevent wear between these members 
and the leather or fabric enclosing them. 

(K) Snaphooks shall be of the locking 
type meeting the following 
requirements: 

(1) The locking mechanism shall first 
be released, or a destructive force shall 
be placed on the keeper, before the 
keeper will open. 

(2) A force in the range of 6.7 N (1.5 
lbf) to 17.8 N (4 lbf) shall be required 
to release the locking mechanism. 

(3) With the locking mechanism 
released and with a force applied on the 
keeper against the face of the nose, the 
keeper may not begin to open with a 
force of 11.2 N (2.5 lbf) or less and shall 
begin to open with a maximum force of 
17.8 N (4 lbf). 

(L) Body belts and positioning straps 
shall be capable of withstanding a drop 
test as follows: 

(1) The test mass shall be rigidly 
constructed of steel or equivalent 
material with a mass of 100 kg (220.5 
lbm). For work-positioning equipment 
used by employees weighing more than 
140 kg (310 lbm) fully equipped, the test 
mass shall be increased proportionately 
(that is, the test mass must equal the 
mass of the equipped worker divided by 
1.4). 

(2) For body belts, the body belt shall 
be fitted snugly around the test mass 
and shall be attached to the test- 
structure anchorage point by means of a 
wire rope. 

(3) For positioning straps, the strap 
shall be adjusted to its shortest length 
possible to accommodate the test and 
connected to the test-structure 
anchorage point at one end and to the 
test mass on the other end. 

(4) The test mass shall be dropped an 
unobstructed distance of 1 meter (39.4 
inches) from a supporting structure that 
will sustain minimal deflection during 
the test. 

(5) Body belts shall successfully arrest 
the fall of the test mass and shall be 
capable of supporting the mass after the 
test. 

(6) Positioning straps shall 
successfully arrest the fall of the test 
mass without breaking, and the arrest 
force may not exceed 17.8 kilonewtons 
(4,000 pounds-force). Additionally, 
snaphooks on positioning straps may 
not distort to such an extent that the 
keeper would release. 

Note to paragraph (g)(2)(iii) of this section: 
When used by employees weighing no more 

than 140 kg (310 lbm) fully equipped, body 
belts and positioning straps that conform to 
American Society of Testing and Materials 
Standard Specifications for Personal 
Climbing Equipment, ASTM F887–12e1, are 
deemed to be in compliance with paragraph 
(g)(2)(iii) of this section. 

(iv) The following requirements apply 
to the care and use of personal fall 
protection equipment. 

(A) Work-positioning equipment shall 
be inspected before use each day to 
determine that the equipment is in safe 
working condition. Work-positioning 
equipment that is not in safe working 
condition may not be used. 

Note to paragraph (g)(2)(iv)(A): Appendix 
F to this section contains guidelines for 
inspecting work-positioning equipment. 

(B) Personal fall arrest systems shall 
be used in accordance with 
§ 1926.502(d). 

Note to paragraph (g)(2)(iv)(B): Fall 
protection equipment rigged to arrest falls is 
considered a fall arrest system and must meet 
the applicable requirements for the design 
and use of those systems. Fall protection 
equipment rigged for work positioning is 
considered work-positioning equipment and 
must meet the applicable requirements for 
the design and use of that equipment. 

(C) The employer shall ensure that 
employees use fall protection systems as 
follows: 

(1) Each employee working from an 
aerial lift shall use a fall restraint system 
or a personal fall arrest system. 
Paragraph (c)(2)(v) of § 1910.67 does not 
apply. 

(2) Except as provided in paragraph 
(g)(2)(iv)(C)(3) of this section, each 
employee in elevated locations more 
than 1.2 meters (4 feet) above the 
ground on poles, towers, or similar 
structures shall use a personal fall arrest 
system, work-positioning equipment, or 
fall restraint system, as appropriate, if 
the employer has not provided other fall 
protection meeting Subpart D of this 
part. 

(3) Until March 31, 2015, a qualified 
employee climbing or changing location 
on poles, towers, or similar structures 
need not use fall protection equipment, 
unless conditions, such as, but not 
limited to, ice, high winds, the design 
of the structure (for example, no 
provision for holding on with hands), or 
the presence of contaminants on the 
structure, could cause the employee to 
lose his or her grip or footing. On and 
after April 1, 2015, each qualified 
employee climbing or changing location 
on poles, towers, or similar structures 
must use fall protection equipment 
unless the employer can demonstrate 
that climbing or changing location with 
fall protection is infeasible or creates a 

greater hazard than climbing or 
changing location without it. 

Note 1 to paragraphs (g)(2)(iv)(C)(2) and 
(g)(2)(iv)(C)(3): These paragraphs apply to 
structures that support overhead electric 
power transmission and distribution lines 
and equipment. They do not apply to 
portions of buildings, such as loading docks, 
or to electric equipment, such as transformers 
and capacitors. Subpart D of this part 
contains the duty to provide fall protection 
associated with walking and working 
surfaces. 

Note 2 to paragraphs (g)(2)(iv)(C)(2) and 
(g)(2)(iv)(C)(3): Until the employer ensures 
that employees are proficient in climbing and 
the use of fall protection under paragraph 
(a)(2)(viii) of this section, the employees are 
not considered ‘‘qualified employees’’ for the 
purposes of paragraphs (g)(2)(iv)(C)(2) and 
(g)(2)(iv)(C)(3) of this section. These 
paragraphs require unqualified employees 
(including trainees) to use fall protection any 
time they are more than 1.2 meters (4 feet) 
above the ground. 

(D) On and after April 1, 2015, work- 
positioning systems shall be rigged so 
that an employee can free fall no more 
than 0.6 meters (2 feet). 

(E) Anchorages for work-positioning 
equipment shall be capable of 
supporting at least twice the potential 
impact load of an employee’s fall, or 
13.3 kilonewtons (3,000 pounds-force), 
whichever is greater. 

Note to paragraph (g)(2)(iv)(E): Wood-pole 
fall-restriction devices meeting American 
Society of Testing and Materials Standard 
Specifications for Personal Climbing 
Equipment, ASTM F887–12e1, are deemed to 
meet the anchorage-strength requirement 
when they are used in accordance with 
manufacturers’ instructions. 

(F) Unless the snaphook is a locking 
type and designed specifically for the 
following connections, snaphooks on 
work-positioning equipment may not be 
engaged: 

(1) Directly to webbing, rope, or wire 
rope; 

(2) To each other; 
(3) To a D ring to which another 

snaphook or other connector is attached; 
(4) To a horizontal lifeline; or 
(5) To any object that is incompatibly 

shaped or dimensioned in relation to 
the snaphook such that accidental 
disengagement could occur should the 
connected object sufficiently depress 
the snaphook keeper to allow release of 
the object. 

(h) Portable ladders and platforms. (1) 
General. Requirements for portable 
ladders contained in Subpart D of this 
part apply in addition to the 
requirements of paragraph (h) of this 
section, except as specifically noted in 
paragraph (h)(2) of this section. 

(2) Special ladders and platforms. 
Portable ladders used on structures or 
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conductors in conjunction with 
overhead line work need not meet 
§ 1910.25(d)(2)(i) and (d)(2)(iii) or 
§ 1910.26(c)(3)(iii). Portable ladders and 
platforms used on structures or 
conductors in conjunction with 
overhead line work shall meet the 
following requirements: 

(i) In the configurations in which they 
are used, portable platforms shall be 
capable of supporting without failure at 
least 2.5 times the maximum intended 
load. 

(ii) Portable ladders and platforms 
may not be loaded in excess of the 
working loads for which they are 
designed. 

(iii) Portable ladders and platforms 
shall be secured to prevent them from 
becoming dislodged. 

(iv) Portable ladders and platforms 
may be used only in applications for 
which they are designed. 

(3) Conductive ladders. Portable metal 
ladders and other portable conductive 
ladders may not be used near exposed 
energized lines or equipment. However, 
in specialized high-voltage work, 
conductive ladders shall be used when 
the employer demonstrates that 
nonconductive ladders would present a 
greater hazard to employees than 
conductive ladders. 

(i) Hand and portable power 
equipment. (1) General. Paragraph (i)(2) 
of this section applies to electric 
equipment connected by cord and plug. 
Paragraph (i)(3) of this section applies to 
portable and vehicle-mounted 
generators used to supply cord- and 
plug-connected equipment. Paragraph 
(i)(4) of this section applies to hydraulic 
and pneumatic tools. 

(2) Cord- and plug-connected 
equipment. Cord- and plug-connected 
equipment not covered by Subpart S of 
this part shall comply with one of the 
following instead of § 1910.243(a)(5): 

(i) The equipment shall be equipped 
with a cord containing an equipment 
grounding conductor connected to the 
equipment frame and to a means for 
grounding the other end of the 
conductor (however, this option may 
not be used where the introduction of 
the ground into the work environment 
increases the hazard to an employee); or 

(ii) The equipment shall be of the 
double-insulated type conforming to 
Subpart S of this part; or 

(iii) The equipment shall be 
connected to the power supply through 
an isolating transformer with an 
ungrounded secondary of not more than 
50 volts. 

(3) Portable and vehicle-mounted 
generators. Portable and vehicle- 
mounted generators used to supply 
cord- and plug-connected equipment 

covered by paragraph (i)(2) of this 
section shall meet the following 
requirements: 

(i) The generator may only supply 
equipment located on the generator or 
the vehicle and cord- and plug- 
connected equipment through 
receptacles mounted on the generator or 
the vehicle. 

(ii) The non-current-carrying metal 
parts of equipment and the equipment 
grounding conductor terminals of the 
receptacles shall be bonded to the 
generator frame. 

(iii) For vehicle-mounted generators, 
the frame of the generator shall be 
bonded to the vehicle frame. 

(iv) Any neutral conductor shall be 
bonded to the generator frame. 

(4) Hydraulic and pneumatic tools. (i) 
Safe operating pressures for hydraulic 
and pneumatic tools, hoses, valves, 
pipes, filters, and fittings may not be 
exceeded. 

Note to paragraph (i)(4)(i): If any 
hazardous defects are present, no operating 
pressure is safe, and the hydraulic or 
pneumatic equipment involved may not be 
used. In the absence of defects, the maximum 
rated operating pressure is the maximum safe 
pressure. 

(ii) A hydraulic or pneumatic tool 
used where it may contact exposed 
energized parts shall be designed and 
maintained for such use. 

(iii) The hydraulic system supplying a 
hydraulic tool used where it may 
contact exposed live parts shall provide 
protection against loss of insulating 
value, for the voltage involved, due to 
the formation of a partial vacuum in the 
hydraulic line. 

Note to paragraph (i)(4)(iii): Use of 
hydraulic lines that do not have check valves 
and that have a separation of more than 10.7 
meters (35 feet) between the oil reservoir and 
the upper end of the hydraulic system 
promotes the formation of a partial vacuum. 

(iv) A pneumatic tool used on 
energized electric lines or equipment, or 
used where it may contact exposed live 
parts, shall provide protection against 
the accumulation of moisture in the air 
supply. 

(v) Pressure shall be released before 
connections are broken, unless quick- 
acting, self-closing connectors are used. 

(vi) Employers must ensure that 
employees do not use any part of their 
bodies to locate, or attempt to stop, a 
hydraulic leak. 

(vii) Hoses may not be kinked. 
(j) Live-line tools. (1) Design of tools. 

Live-line tool rods, tubes, and poles 
shall be designed and constructed to 
withstand the following minimum tests: 

(i) If the tool is made of fiberglass- 
reinforced plastic (FRP), it shall 

withstand 328,100 volts per meter 
(100,000 volts per foot) of length for 5 
minutes, or 

Note to paragraph (j)(1)(i): Live-line tools 
using rod and tube that meet ASTM F711– 
02 (2007), Standard Specification for 
Fiberglass-Reinforced Plastic (FRP) Rod and 
Tube Used in Live Line Tools, are deemed to 
comply with paragraph (j)(1) of this section. 

(ii) If the tool is made of wood, it shall 
withstand 246,100 volts per meter 
(75,000 volts per foot) of length for 3 
minutes, or 

(iii) The tool shall withstand other 
tests that the employer can demonstrate 
are equivalent. 

(2) Condition of tools. (i) Each live- 
line tool shall be wiped clean and 
visually inspected for defects before use 
each day. 

(ii) If any defect or contamination that 
could adversely affect the insulating 
qualities or mechanical integrity of the 
live-line tool is present after wiping, the 
tool shall be removed from service and 
examined and tested according to 
paragraph (j)(2)(iii) of this section before 
being returned to service. 

(iii) Live-line tools used for primary 
employee protection shall be removed 
from service every 2 years, and 
whenever required under paragraph 
(j)(2)(ii) of this section, for examination, 
cleaning, repair, and testing as follows: 

(A) Each tool shall be thoroughly 
examined for defects. 

(B) If a defect or contamination that 
could adversely affect the insulating 
qualities or mechanical integrity of the 
live-line tool is found, the tool shall be 
repaired and refinished or shall be 
permanently removed from service. If 
no such defect or contamination is 
found, the tool shall be cleaned and 
waxed. 

(C) The tool shall be tested in 
accordance with paragraphs (j)(2)(iii)(D) 
and (j)(2)(iii)(E) of this section under the 
following conditions: 

(1) After the tool has been repaired or 
refinished; and 

(2) After the examination if repair or 
refinishing is not performed, unless the 
tool is made of FRP rod or foam-filled 
FRP tube and the employer can 
demonstrate that the tool has no defects 
that could cause it to fail during use. 

(D) The test method used shall be 
designed to verify the tool’s integrity 
along its entire working length and, if 
the tool is made of fiberglass-reinforced 
plastic, its integrity under wet 
conditions. 

(E) The voltage applied during the 
tests shall be as follows: 

(1) 246,100 volts per meter (75,000 
volts per foot) of length for 1 minute if 
the tool is made of fiberglass, or 
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(2) 164,000 volts per meter (50,000 
volts per foot) of length for 1 minute if 
the tool is made of wood, or 

(3) Other tests that the employer can 
demonstrate are equivalent. 

Note to paragraph (j)(2): Guidelines for the 
examination, cleaning, repairing, and in- 
service testing of live-line tools are specified 
in the Institute of Electrical and Electronics 
Engineers’ IEEE Guide for Maintenance 
Methods on Energized Power Lines, IEEE Std 
516–2009. 

(k) Materials handling and storage. (1) 
General. Materials handling and storage 
shall comply with applicable material- 
handling and material-storage 
requirements in this part, including 
those in Subpart N of this part. 

(2) Materials storage near energized 
lines or equipment. (i) In areas to which 
access is not restricted to qualified 
persons only, materials or equipment 
may not be stored closer to energized 
lines or exposed energized parts of 
equipment than the following distances, 
plus a distance that provides for the 
maximum sag and side swing of all 
conductors and for the height and 
movement of material-handling 
equipment: 

(A) For lines and equipment 
energized at 50 kilovolts or less, the 
distance is 3.05 meters (10 feet). 

(B) For lines and equipment energized 
at more than 50 kilovolts, the distance 
is 3.05 meters (10 feet) plus 0.10 meter 
(4 inches) for every 10 kilovolts over 50 
kilovolts. 

(ii) In areas restricted to qualified 
employees, materials may not be stored 
within the working space about 
energized lines or equipment. 

Note to paragraph (k)(2)(ii): Paragraphs 
(u)(1) and (v)(3) of this section specify the 
size of the working space. 

(l) Working on or near exposed 
energized parts. This paragraph applies 
to work on exposed live parts, or near 
enough to them to expose the employee 
to any hazard they present. 

(1) General. (i) Only qualified 
employees may work on or with 
exposed energized lines or parts of 
equipment. 

(ii) Only qualified employees may 
work in areas containing unguarded, 
uninsulated energized lines or parts of 
equipment operating at 50 volts or more. 

(iii) Electric lines and equipment shall 
be considered and treated as energized 
unless they have been deenergized in 
accordance with paragraph (d) or (m) of 
this section. 

(2) At least two employees. (i) Except 
as provided in paragraph (l)(2)(ii) of this 
section, at least two employees shall be 
present while any employees perform 
the following types of work: 

(A) Installation, removal, or repair of 
lines energized at more than 600 volts, 

(B) Installation, removal, or repair of 
deenergized lines if an employee is 
exposed to contact with other parts 
energized at more than 600 volts, 

(C) Installation, removal, or repair of 
equipment, such as transformers, 
capacitors, and regulators, if an 
employee is exposed to contact with 
parts energized at more than 600 volts, 

(D) Work involving the use of 
mechanical equipment, other than 
insulated aerial lifts, near parts 
energized at more than 600 volts, and 

(E) Other work that exposes an 
employee to electrical hazards greater 
than, or equal to, the electrical hazards 
posed by operations listed specifically 
in paragraphs (l)(2)(i)(A) through 
(l)(2)(i)(D) of this section. 

(ii) Paragraph (l)(2)(i) of this section 
does not apply to the following 
operations: 

(A) Routine circuit switching, when 
the employer can demonstrate that 
conditions at the site allow safe 
performance of this work, 

(B) Work performed with live-line 
tools when the position of the employee 
is such that he or she is neither within 
reach of, nor otherwise exposed to 
contact with, energized parts, and 

(C) Emergency repairs to the extent 
necessary to safeguard the general 
public. 

(3) Minimum approach distances. (i) 
The employer shall establish minimum 
approach distances no less than the 
distances computed by Table R–3 for ac 
systems or Table R–8 for dc systems. 

(ii) No later than April 1, 2015, for 
voltages over 72.5 kilovolts, the 
employer shall determine the maximum 
anticipated per-unit transient 
overvoltage, phase-to-ground, through 
an engineering analysis or assume a 
maximum anticipated per-unit transient 
overvoltage, phase-to-ground, in 
accordance with Table R–9. When the 
employer uses portable protective gaps 
to control the maximum transient 
overvoltage, the value of the maximum 
anticipated per-unit transient 
overvoltage, phase-to-ground, must 
provide for five standard deviations 
between the statistical sparkover voltage 
of the gap and the statistical withstand 
voltage corresponding to the electrical 
component of the minimum approach 
distance. The employer shall make any 
engineering analysis conducted to 
determine maximum anticipated per- 
unit transient overvoltage available 
upon request to employees and to the 
Assistant Secretary or designee for 
examination and copying. 

Note to paragraph (l)(3)(ii): See Appendix 
B to this section for information on how to 

calculate the maximum anticipated per-unit 
transient overvoltage, phase-to-ground, when 
the employer uses portable protective gaps to 
reduce maximum transient overvoltages. 

(iii) The employer shall ensure that no 
employee approaches or takes any 
conductive object closer to exposed 
energized parts than the employer’s 
established minimum approach 
distance, unless: 

(A) The employee is insulated from 
the energized part (rubber insulating 
gloves or rubber insulating gloves and 
sleeves worn in accordance with 
paragraph (l)(4) of this section 
constitutes insulation of the employee 
from the energized part upon which the 
employee is working provided that the 
employee has control of the part in a 
manner sufficient to prevent exposure to 
uninsulated portions of the employee’s 
body), or 

(B) The energized part is insulated 
from the employee and from any other 
conductive object at a different 
potential, or 

(C) The employee is insulated from 
any other exposed conductive object in 
accordance with the requirements for 
live-line barehand work in paragraph 
(q)(3) of this section. 

(4) Type of insulation. (i) When an 
employee uses rubber insulating gloves 
as insulation from energized parts 
(under paragraph (l)(3)(iii)(A) of this 
section), the employer shall ensure that 
the employee also uses rubber 
insulating sleeves. However, an 
employee need not use rubber 
insulating sleeves if: 

(A) Exposed energized parts on which 
the employee is not working are 
insulated from the employee; and 

(B) When installing insulation for 
purposes of paragraph (l)(4)(i)(A) of this 
section, the employee installs the 
insulation from a position that does not 
expose his or her upper arm to contact 
with other energized parts. 

(ii) When an employee uses rubber 
insulating gloves or rubber insulating 
gloves and sleeves as insulation from 
energized parts (under paragraph 
(l)(3)(iii)(A) of this section), the 
employer shall ensure that the 
employee: 

(A) Puts on the rubber insulating 
gloves and sleeves in a position where 
he or she cannot reach into the 
minimum approach distance, 
established by the employer under 
paragraph (l)(3)(i) of this section; and 

(B) Does not remove the rubber 
insulating gloves and sleeves until he or 
she is in a position where he or she 
cannot reach into the minimum 
approach distance, established by the 
employer under paragraph (l)(3)(i) of 
this section. 
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(5) Working position. (i) The employer 
shall ensure that each employee, to the 
extent that other safety-related 
conditions at the worksite permit, works 
in a position from which a slip or shock 
will not bring the employee’s body into 
contact with exposed, uninsulated parts 
energized at a potential different from 
the employee’s. 

(ii) When an employee performs work 
near exposed parts energized at more 
than 600 volts, but not more than 72.5 
kilovolts, and is not wearing rubber 
insulating gloves, being protected by 
insulating equipment covering the 
energized parts, performing work using 
live-line tools, or performing live-line 
barehand work under paragraph (q)(3) of 
this section, the employee shall work 
from a position where he or she cannot 
reach into the minimum approach 
distance, established by the employer 
under paragraph (l)(3)(i) of this section. 

(6) Making connections. The employer 
shall ensure that employees make 
connections as follows: 

(i) In connecting deenergized 
equipment or lines to an energized 
circuit by means of a conducting wire or 
device, an employee shall first attach 
the wire to the deenergized part; 

(ii) When disconnecting equipment or 
lines from an energized circuit by means 
of a conducting wire or device, an 
employee shall remove the source end 
first; and 

(iii) When lines or equipment are 
connected to or disconnected from 
energized circuits, an employee shall 
keep loose conductors away from 
exposed energized parts. 

(7) Conductive articles. When an 
employee performs work within 
reaching distance of exposed energized 
parts of equipment, the employer shall 
ensure that the employee removes or 
renders nonconductive all exposed 
conductive articles, such as keychains 
or watch chains, rings, or wrist watches 
or bands, unless such articles do not 
increase the hazards associated with 
contact with the energized parts. 

(8) Protection from flames and electric 
arcs. (i) The employer shall assess the 
workplace to identify employees 
exposed to hazards from flames or from 
electric arcs. 

(ii) For each employee exposed to 
hazards from electric arcs, the employer 
shall make a reasonable estimate of the 
incident heat energy to which the 
employee would be exposed. 

Note 1 to paragraph (l)(8)(ii): Appendix E 
to this section provides guidance on 
estimating available heat energy. The 
Occupational Safety and Health 
Administration will deem employers 
following the guidance in Appendix E to this 
section to be in compliance with paragraph 

(l)(8)(ii) of this section. An employer may 
choose a method of calculating incident heat 
energy not included in Appendix E to this 
section if the chosen method reasonably 
predicts the incident energy to which the 
employee would be exposed. 

Note 2 to paragraph (l)(8)(ii): This 
paragraph does not require the employer to 
estimate the incident heat energy exposure 
for every job task performed by each 
employee. The employer may make broad 
estimates that cover multiple system areas 
provided the employer uses reasonable 
assumptions about the energy-exposure 
distribution throughout the system and 
provided the estimates represent the 
maximum employee exposure for those areas. 
For example, the employer could estimate 
the heat energy just outside a substation 
feeding a radial distribution system and use 
that estimate for all jobs performed on that 
radial system. 

(iii) The employer shall ensure that 
each employee who is exposed to 
hazards from flames or electric arcs does 
not wear clothing that could melt onto 
his or her skin or that could ignite and 
continue to burn when exposed to 
flames or the heat energy estimated 
under paragraph (l)(8)(ii) of this section. 

Note to paragraph (l)(8)(iii) of this section: 
This paragraph prohibits clothing made from 
acetate, nylon, polyester, rayon and 
polypropylene, either alone or in blends, 
unless the employer demonstrates that the 
fabric has been treated to withstand the 
conditions that may be encountered by the 
employee or that the employee wears the 
clothing in such a manner as to eliminate the 
hazard involved. 

(iv) The employer shall ensure that 
the outer layer of clothing worn by an 
employee, except for clothing not 
required to be arc rated under 
paragraphs (l)(8)(v)(A) through 
(l)(8)(v)(E) of this section, is flame 
resistant under any of the following 
conditions: 

(A) The employee is exposed to 
contact with energized circuit parts 
operating at more than 600 volts, 

(B) An electric arc could ignite 
flammable material in the work area 
that, in turn, could ignite the 
employee’s clothing, 

(C) Molten metal or electric arcs from 
faulted conductors in the work area 
could ignite the employee’s clothing, or 

Note to paragraph (l)(8)(iv)(C): This 
paragraph does not apply to conductors that 
are capable of carrying, without failure, the 
maximum available fault current for the time 
the circuit protective devices take to 
interrupt the fault. 

(D) The incident heat energy 
estimated under paragraph (l)(8)(ii) of 
this section exceeds 2.0 cal/cm2. 

(v) The employer shall ensure that 
each employee exposed to hazards from 
electric arcs wears protective clothing 

and other protective equipment with an 
arc rating greater than or equal to the 
heat energy estimated under paragraph 
(l)(8)(ii) of this section whenever that 
estimate exceeds 2.0 cal/cm2. This 
protective equipment shall cover the 
employee’s entire body, except as 
follows: 

(A) Arc-rated protection is not 
necessary for the employee’s hands 
when the employee is wearing rubber 
insulating gloves with protectors or, if 
the estimated incident energy is no 
more than 14 cal/cm2, heavy-duty 
leather work gloves with a weight of at 
least 407 gm/m2 (12 oz/yd2), 

(B) Arc-rated protection is not 
necessary for the employee’s feet when 
the employee is wearing heavy-duty 
work shoes or boots, 

(C) Arc-rated protection is not 
necessary for the employee’s head when 
the employee is wearing head protection 
meeting § 1910.135 if the estimated 
incident energy is less than 9 cal/cm2 
for exposures involving single-phase 
arcs in open air or 5 cal/cm2 for other 
exposures, 

(D) The protection for the employee’s 
head may consist of head protection 
meeting § 1910.135 and a faceshield 
with a minimum arc rating of 8 cal/cm2 
if the estimated incident-energy 
exposure is less than 13 cal/cm2 for 
exposures involving single-phase arcs in 
open air or 9 cal/cm2 for other 
exposures, and 

(E) For exposures involving single- 
phase arcs in open air, the arc rating for 
the employee’s head and face protection 
may be 4 cal/cm2 less than the 
estimated incident energy. 

Note to paragraph (l)(8): See Appendix E 
to this section for further information on the 
selection of appropriate protection. 

(vi) Dates. (A) The obligation in 
paragraph (l)(8)(ii) of this section for the 
employer to make reasonable estimates 
of incident energy commences January 
1, 2015. 

(B) The obligation in paragraph 
(l)(8)(iv)(D) of this section for the 
employer to ensure that the outer layer 
of clothing worn by an employee is 
flame-resistant when the estimated 
incident heat energy exceeds 2.0 cal/
cm2 commences April 1, 2015. 

(C) The obligation in paragraph 
(l)(8)(v) of this section for the employer 
to ensure that each employee exposed to 
hazards from electric arcs wears the 
required arc-rated protective equipment 
commences April 1, 2015. 

(9) Fuse handling. When an employee 
must install or remove fuses with one or 
both terminals energized at more than 
300 volts, or with exposed parts 
energized at more than 50 volts, the 
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employer shall ensure that the employee 
uses tools or gloves rated for the voltage. 
When an employee installs or removes 
expulsion-type fuses with one or both 
terminals energized at more than 300 
volts, the employer shall ensure that the 
employee wears eye protection meeting 
the requirements of Subpart I of this 
part, uses a tool rated for the voltage, 
and is clear of the exhaust path of the 
fuse barrel. 

(10) Covered (noninsulated) 
conductors. The requirements of this 

section that pertain to the hazards of 
exposed live parts also apply when an 
employee performs work in proximity to 
covered (noninsulated) wires. 

(11) Non-current-carrying metal parts. 
Non-current-carrying metal parts of 
equipment or devices, such as 
transformer cases and circuit-breaker 
housings, shall be treated as energized 
at the highest voltage to which these 
parts are exposed, unless the employer 
inspects the installation and determines 

that these parts are grounded before 
employees begin performing the work. 

(12) Opening and closing circuits 
under load. (i) The employer shall 
ensure that devices used by employees 
to open circuits under load conditions 
are designed to interrupt the current 
involved. 

(ii) The employer shall ensure that 
devices used by employees to close 
circuits under load conditions are 
designed to safely carry the current 
involved. 

TABLE R–3—AC LIVE-LINE WORK MINIMUM APPROACH DISTANCE 
[The minimum approach distance (MAD; in meters) shall conform to the following equations.] 

For phase-to-phase system voltages of 50 V to 300 V: 1 
MAD = avoid contact 

For phase-to-phase system voltages of 301 V to 5 kV: 1 
MAD = M + D, where 

D = 0.02 m ...................................................................................................... the electrical component of the minimum approach distance. 
M = 0.31 m for voltages up to 750 V and 0.61 m otherwise .......................... the inadvertent movement factor. 

For phase-to-phase system voltages of 5.1 kV to 72.5 kV: 1 4

MAD = M + AD, where 
M = 0.61 m ...................................................................................................... the inadvertent movement factor. 
A = the applicable value from Table R–5 ....................................................... the altitude correction factor. 
D = the value from Table R–4 corresponding to the voltage and exposure 

or the value of the electrical component of the minimum approach dis-
tance calculated using the method provided in Appendix B to this section.

the electrical component of the minimum approach distance. 

For phase-to-phase system voltages of more than 72.5 kV, nominal: 2 4 
MAD = 0.3048(C + )VL-GTA + M, where 

C = 0.01 for phase-to-ground exposures that the employer can demonstrate consist only of air across the approach distance (gap), 
0.01 for phase-to-phase exposures if the employer can demonstrate that no insulated tool spans the gap and that no large conductive 

object is in the gap, or 
0.011 otherwise 

VL-G = phase-to-ground rms voltage, in kV 
T = maximum anticipated per-unit transient overvoltage; for phase-to-ground exposures, T equals TL-G, the maximum per-unit transient 

overvoltage, phase-to-ground, determined by the employer under paragraph (l)(3)(ii) of this section; for phase-to-phase exposures, T 
equals 1.35TL-G + 0.45 

A = altitude correction factor from Table R–5 
M = 0.31 m, the inadvertent movement factor 
a = saturation factor, as follows: 

Phase-to-Ground Exposures 

VPeak = TL-GVL-G√2 ......... 635 kV or less 635.1 to 915 kV 915.1 to 1,050 kV More than 1,050 kV 
a ..................................... 0 (VPeak-635)/140,000 (VPeak-645)/135,000 (VPeak-675)/125,000 

Phase-to-Phase Exposures 3 

VPeak = (1.35TL-G + 
0.45)VL-G√2 ................ 630 kV or less 630.1 to 848 kV 848.1 to 1,131 kV 1,131.1 to 1,485 kV More than 1,485 kV 

a ..................................... 0 (VPeak-630)/155,000 (VPeak-633.6)/152,207 (VPeak-628)/153,846 (VPeak-350.5)/203,666 

1 Employers may use the minimum approach distances in Table R–6. If the worksite is at an elevation of more than 900 meters (3,000 feet), 
see footnote 1 to Table R–6. 

2 Employers may use the minimum approach distances in Table R–7, except that the employer may not use the minimum approach distances 
in Table R–7 for phase-to-phase exposures if an insulated tool spans the gap or if any large conductive object is in the gap. If the worksite is at 
an elevation of more than 900 meters (3,000 feet), see footnote 1 to Table R–7. Employers may use the minimum approach distances in Table 6 
through Table 13 in Appendix B to this section, which calculated MAD for various values of T, provided the employer follows the notes to those 
tables. 

3 Use the equations for phase-to-ground exposures (with VPeak for phase-to-phase exposures) unless the employer can demonstrate that no in-
sulated tool spans the gap and that no large conductive object is in the gap. 

4 Until March 31, 2015, employers may use the minimum approach distances in Table 6 through Table 13 in Appendix B to this section. 
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TABLE R–4—ELECTRICAL COMPONENT OF THE MINIMUM APPROACH DISTANCE AT 5.1 TO 72.5 KV 
[D; In meters] 

Nominal voltage (kV) 
phase-to-phase 

Phase-to-ground exposure Phase-to-phase exposure 

D (m) D (m) 

5.1 to 15.0 ............................................................................................................... 0.04 0.07 
15.1 to 36.0 ............................................................................................................. 0.16 0.28 
36.1 to 46.0 ............................................................................................................. 0.23 0.37 
46.1 to 72.5 ............................................................................................................. 0.39 0.59 

TABLE R–5—ALTITUDE CORRECTION FACTOR 

Altitude above sea level 
(m) A 

0 to 900 ........................................................................................................................................................................ 1.00 
901 to 1,200 ................................................................................................................................................................. 1.02 
1,201 to 1,500 .............................................................................................................................................................. 1.05 
1,501 to 1,800 .............................................................................................................................................................. 1.08 
1,801 to 2,100 .............................................................................................................................................................. 1.11 
2,101 to 2,400 .............................................................................................................................................................. 1.14 
2,401 to 2,700 .............................................................................................................................................................. 1.17 
2,701 to 3,000 .............................................................................................................................................................. 1.20 
3,001 to 3,600 .............................................................................................................................................................. 1.25 
3,601 to 4,200 .............................................................................................................................................................. 1.30 
4,201 to 4,800 .............................................................................................................................................................. 1.35 
4,801 to 5,400 .............................................................................................................................................................. 1.39 
5,401 to 6,000 .............................................................................................................................................................. 1.44 

TABLE R–6—ALTERNATIVE MINIMUM APPROACH DISTANCES FOR VOLTAGES OF 72.5 KV AND LESS 1 
[In meters or feet and inches] 

Nominal voltage (kV) 
phase-to-phase 

Distance 

Phase-to-ground exposure Phase-to-phase exposure 

m ft m ft 

0.50 to 0.300 2 ................................................................................................. Avoid Contact Avoid Contact 

0.301 to 0.750 2 ............................................................................................... 0.33 1.09 0.33 1.09 
0.751 to 5.0 ..................................................................................................... 0.63 2.07 0.63 2.07 
5.1 to 15.0 ....................................................................................................... 0.65 2.14 0.68 2.24 
15.1 to 36.0 ..................................................................................................... 0.77 2.53 0.89 2.92 
36.1 to 46.0 ..................................................................................................... 0.84 2.76 0.98 3.22 
46.1 to 72.5 ..................................................................................................... 1.00 3.29 1.20 3.94 

1 Employers may use the minimum approach distances in this table provided the worksite is at an elevation of 900 meters (3,000 feet) or less. 
If employees will be working at elevations greater than 900 meters (3,000 feet) above mean sea level, the employer shall determine minimum 
approach distances by multiplying the distances in this table by the correction factor in Table R–5 corresponding to the altitude of the work. 

2 For single-phase systems, use voltage-to-ground. 

TABLE R–7—ALTERNATIVE MINIMUM APPROACH DISTANCES FOR VOLTAGES OF MORE THAN 72.5 KV 1 2 3 
[In meters or feet and inches] 

Voltage range phase to phase (kV) 
Phase-to-ground exposure Phase-to-phase exposure 

m ft m ft 

72.6 to 121.0 ................................................................................................... 1.13 3.71 1.42 4.66 
121.1 to 145.0 ................................................................................................. 1.30 4.27 1.64 5.38 
145.1 to 169.0 ................................................................................................. 1.46 4.79 1.94 6.36 
169.1 to 242.0 ................................................................................................. 2.01 6.59 3.08 10.10 
242.1 to 362.0 ................................................................................................. 3.41 11.19 5.52 18.11 
362.1 to 420.0 ................................................................................................. 4.25 13.94 6.81 22.34 
420.1 to 550.0 ................................................................................................. 5.07 16.63 8.24 27.03 
550.1 to 800.0 ................................................................................................. 6.88 22.57 11.38 37.34 

1 Employers may use the minimum approach distances in this table provided the worksite is at an elevation of 900 meters (3,000 feet) or less. 
If employees will be working at elevations greater than 900 meters (3,000 feet) above mean sea level, the employer shall determine minimum 
approach distances by multiplying the distances in this table by the correction factor in Table R–5 corresponding to the altitude of the work. 

2 Employers may use the phase-to-phase minimum approach distances in this table provided that no insulated tool spans the gap and no large 
conductive object is in the gap. 
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3 The clear live-line tool distance shall equal or exceed the values for the indicated voltage ranges. 

TABLE R–8—DC LIVE-LINE MINIMUM APPROACH DISTANCE WITH OVERVOLTAGE FACTOR 1 
[In meters] 

Maximum anticipated per-unit 
transient overvoltage 

Distance (m) 
maximum line-to-ground voltage (kV) 

250 400 500 600 750 

1.5 or less ............................................................................ 1.12 1.60 2.06 2.62 3.61 
1.6 ........................................................................................ 1.17 1.69 2.24 2.86 3.98 
1.7 ........................................................................................ 1.23 1.82 2.42 3.12 4.37 
1.8 ........................................................................................ 1.28 1.95 2.62 3.39 4.79 

1 The distances specified in this table are for air, bare-hand, and live-line tool conditions. If employees will be working at elevations greater 
than 900 meters (3,000 feet) above mean sea level, the employer shall determine minimum approach distances by multiplying the distances in 
this table by the correction factor in Table R–5 corresponding to the altitude of the work. 

TABLE R–9—ASSUMED MAXIMUM PER-UNIT TRANSIENT OVERVOLTAGE 

Voltage range 
(kV) 

Type of current 
(ac or dc) 

Assumed 
maximum per-unit 

transient 
overvoltage 

72.6 to 420.0 ................................................................................................................................................ ac 3.5 
420.1 to 550.0 .............................................................................................................................................. ac 3.0 
550.1 to 800.0 .............................................................................................................................................. ac 2.5 
250 to 750 .................................................................................................................................................... dc 1.8 

(m) Deenergizing lines and equipment 
for employee protection. (1) 
Application. Paragraph (m) of this 
section applies to the deenergizing of 
transmission and distribution lines and 
equipment for the purpose of protecting 
employees. See paragraph (d) of this 
section for requirements on the control 
of hazardous energy sources used in the 
generation of electric energy. 
Conductors and parts of electric 
equipment that have been deenergized 
under procedures other than those 
required by paragraph (d) or (m) of this 
section, as applicable, shall be treated as 
energized. 

(2) General. (i) If a system operator is 
in charge of the lines or equipment and 
their means of disconnection, the 
employer shall designate one employee 
in the crew to be in charge of the 
clearance and shall comply with all of 
the requirements of paragraph (m)(3) of 
this section in the order specified. 

(ii) If no system operator is in charge 
of the lines or equipment and their 
means of disconnection, the employer 
shall designate one employee in the 
crew to be in charge of the clearance 
and to perform the functions that the 
system operator would otherwise 
perform under paragraph (m) of this 
section. All of the requirements of 
paragraph (m)(3) of this section apply, 
in the order specified, except as 
provided in paragraph (m)(2)(iii) of this 
section. 

(iii) If only one crew will be working 
on the lines or equipment and if the 

means of disconnection is accessible 
and visible to, and under the sole 
control of, the employee in charge of the 
clearance, paragraphs (m)(3)(i), 
(m)(3)(iii), and (m)(3)(v) of this section 
do not apply. Additionally, the 
employer does not need to use the tags 
required by the remaining provisions of 
paragraph (m)(3) of this section. 

(iv) If two or more crews will be 
working on the same lines or 
equipment, then: 

(A) The crews shall coordinate their 
activities under paragraph (m) of this 
section with a single employee in charge 
of the clearance for all of the crews and 
follow the requirements of paragraph 
(m) of this section as if all of the 
employees formed a single crew, or 

(B) Each crew shall independently 
comply with paragraph (m) of this 
section and, if there is no system 
operator in charge of the lines or 
equipment, shall have separate tags and 
coordinate deenergizing and 
reenergizing the lines and equipment 
with the other crews. 

(v) The employer shall render any 
disconnecting means that are accessible 
to individuals outside the employer’s 
control (for example, the general public) 
inoperable while the disconnecting 
means are open for the purpose of 
protecting employees. 

(3) Deenergizing lines and equipment. 
(i) The employee that the employer 
designates pursuant to paragraph (m)(2) 
of this section as being in charge of the 
clearance shall make a request of the 

system operator to deenergize the 
particular section of line or equipment. 
The designated employee becomes the 
employee in charge (as this term is used 
in paragraph (m)(3) of this section) and 
is responsible for the clearance. 

(ii) The employer shall ensure that all 
switches, disconnectors, jumpers, taps, 
and other means through which known 
sources of electric energy may be 
supplied to the particular lines and 
equipment to be deenergized are open. 
The employer shall render such means 
inoperable, unless its design does not so 
permit, and then ensure that such 
means are tagged to indicate that 
employees are at work. 

(iii) The employer shall ensure that 
automatically and remotely controlled 
switches that could cause the opened 
disconnecting means to close are also 
tagged at the points of control. The 
employer shall render the automatic or 
remote control feature inoperable, 
unless its design does not so permit. 

(iv) The employer need not use the 
tags mentioned in paragraphs (m)(3)(ii) 
and (m)(3)(iii) of this section on a 
network protector for work on the 
primary feeder for the network 
protector’s associated network 
transformer when the employer can 
demonstrate all of the following 
conditions: 

(A) Every network protector is 
maintained so that it will immediately 
trip open if closed when a primary 
conductor is deenergized; 
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(B) Employees cannot manually place 
any network protector in a closed 
position without the use of tools, and 
any manual override position is 
blocked, locked, or otherwise disabled; 
and 

(C) The employer has procedures for 
manually overriding any network 
protector that incorporate provisions for 
determining, before anyone places a 
network protector in a closed position, 
that: The line connected to the network 
protector is not deenergized for the 
protection of any employee working on 
the line; and (if the line connected to 
the network protector is not deenergized 
for the protection of any employee 
working on the line) the primary 
conductors for the network protector are 
energized. 

(v) Tags shall prohibit operation of the 
disconnecting means and shall indicate 
that employees are at work. 

(vi) After the applicable requirements 
in paragraphs (m)(3)(i) through (m)(3)(v) 
of this section have been followed and 
the system operator gives a clearance to 
the employee in charge, the employer 
shall ensure that the lines and 
equipment are deenergized by testing 
the lines and equipment to be worked 
with a device designed to detect voltage. 

(vii) The employer shall ensure the 
installation of protective grounds as 
required by paragraph (n) of this 
section. 

(viii) After the applicable 
requirements of paragraphs (m)(3)(i) 
through (m)(3)(vii) of this section have 
been followed, the lines and equipment 
involved may be considered 
deenergized. 

(ix) To transfer the clearance, the 
employee in charge (or the employee’s 
supervisor if the employee in charge 
must leave the worksite due to illness or 
other emergency) shall inform the 
system operator and employees in the 
crew; and the new employee in charge 
shall be responsible for the clearance. 

(x) To release a clearance, the 
employee in charge shall: 

(A) Notify each employee under that 
clearance of the pending release of the 
clearance; 

(B) Ensure that all employees under 
that clearance are clear of the lines and 
equipment; 

(C) Ensure that all protective grounds 
protecting employees under that 
clearance have been removed; and 

(D) Report this information to the 
system operator and then release the 
clearance. 

(xi) Only the employee in charge who 
requested the clearance may release the 
clearance, unless the employer transfers 
responsibility under paragraph 
(m)(3)(ix) of this section. 

(xii) No one may remove tags without 
the release of the associated clearance as 
specified under paragraphs (m)(3)(x) 
and (m)(3)(xi) of this section. 

(xiii) The employer shall ensure that 
no one initiates action to reenergize the 
lines or equipment at a point of 
disconnection until all protective 
grounds have been removed, all crews 
working on the lines or equipment 
release their clearances, all employees 
are clear of the lines and equipment, 
and all protective tags are removed from 
that point of disconnection. 

(n) Grounding for the protection of 
employees. (1) Application. Paragraph 
(n) of this section applies to grounding 
of generation, transmission, and 
distribution lines and equipment for the 
purpose of protecting employees. 
Paragraph (n)(4) of this section also 
applies to protective grounding of other 
equipment as required elsewhere in this 
section. 

Note to paragraph (n)(1): This paragraph 
covers grounding of generation, transmission, 
and distribution lines and equipment when 
this section requires protective grounding 
and whenever the employer chooses to 
ground such lines and equipment for the 
protection of employees. 

(2) General. For any employee to work 
transmission and distribution lines or 
equipment as deenergized, the employer 
shall ensure that the lines or equipment 
are deenergized under the provisions of 
paragraph (m) of this section and shall 
ensure proper grounding of the lines or 
equipment as specified in paragraphs 
(n)(3) through (n)(8) of this section. 
However, if the employer can 
demonstrate that installation of a 
ground is impracticable or that the 
conditions resulting from the 
installation of a ground would present 
greater hazards to employees than 
working without grounds, the lines and 
equipment may be treated as 
deenergized provided that the employer 
establishes that all of the following 
conditions apply: 

(i) The employer ensures that the 
lines and equipment are deenergized 
under the provisions of paragraph (m) of 
this section. 

(ii) There is no possibility of contact 
with another energized source. 

(iii) The hazard of induced voltage is 
not present. 

(3) Equipotential zone. Temporary 
protective grounds shall be placed at 
such locations and arranged in such a 
manner that the employer can 
demonstrate will prevent each employee 
from being exposed to hazardous 
differences in electric potential. 

Note to paragraph (n)(3): Appendix C to 
this section contains guidelines for 

establishing the equipotential zone required 
by this paragraph. The Occupational Safety 
and Health Administration will deem 
grounding practices meeting these guidelines 
as complying with paragraph (n)(3) of this 
section. 

(4) Protective grounding equipment. 
(i) Protective grounding equipment shall 
be capable of conducting the maximum 
fault current that could flow at the point 
of grounding for the time necessary to 
clear the fault. 

(ii) Protective grounding equipment 
shall have an ampacity greater than or 
equal to that of No. 2 AWG copper. 

(iii) Protective grounds shall have an 
impedance low enough so that they do 
not delay the operation of protective 
devices in case of accidental energizing 
of the lines or equipment. 

Note to paragraph (n)(4): American Society 
for Testing and Materials Standard 
Specifications for Temporary Protective 
Grounds to Be Used on De-Energized Electric 
Power Lines and Equipment, ASTM F855–09, 
contains guidelines for protective grounding 
equipment. The Institute of Electrical 
Engineers Guide for Protective Grounding of 
Power Lines, IEEE Std 1048–2003, contains 
guidelines for selecting and installing 
protective grounding equipment. 

(5) Testing. The employer shall ensure 
that, unless a previously installed 
ground is present, employees test lines 
and equipment and verify the absence of 
nominal voltage before employees 
install any ground on those lines or that 
equipment. 

(6) Connecting and removing grounds. 
(i) The employer shall ensure that, when 
an employee attaches a ground to a line 
or to equipment, the employee attaches 
the ground-end connection first and 
then attaches the other end by means of 
a live-line tool. For lines or equipment 
operating at 600 volts or less, the 
employer may permit the employee to 
use insulating equipment other than a 
live-line tool if the employer ensures 
that the line or equipment is not 
energized at the time the ground is 
connected or if the employer can 
demonstrate that each employee is 
protected from hazards that may 
develop if the line or equipment is 
energized. 

(ii) The employer shall ensure that, 
when an employee removes a ground, 
the employee removes the grounding 
device from the line or equipment using 
a live-line tool before he or she removes 
the ground-end connection. For lines or 
equipment operating at 600 volts or less, 
the employer may permit the employee 
to use insulating equipment other than 
a live-line tool if the employer ensures 
that the line or equipment is not 
energized at the time the ground is 
disconnected or if the employer can 
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demonstrate that each employee is 
protected from hazards that may 
develop if the line or equipment is 
energized. 

(7) Additional precautions. The 
employer shall ensure that, when an 
employee performs work on a cable at 
a location remote from the cable 
terminal, the cable is not grounded at 
the cable terminal if there is a 
possibility of hazardous transfer of 
potential should a fault occur. 

(8) Removal of grounds for test. The 
employer may permit employees to 
remove grounds temporarily during 
tests. During the test procedure, the 
employer shall ensure that each 
employee uses insulating equipment, 
shall isolate each employee from any 
hazards involved, and shall implement 
any additional measures necessary to 
protect each exposed employee in case 
the previously grounded lines and 
equipment become energized. 

(o) Testing and test facilities. (1) 
Application. Paragraph (o) of this 
section provides for safe work practices 
for high-voltage and high-power testing 
performed in laboratories, shops, and 
substations, and in the field and on 
electric transmission and distribution 
lines and equipment. It applies only to 
testing involving interim measurements 
using high voltage, high power, or 
combinations of high voltage and high 
power, and not to testing involving 
continuous measurements as in routine 
metering, relaying, and normal line 
work. 

Note to paragraph (o)(1): OSHA considers 
routine inspection and maintenance 
measurements made by qualified employees 
to be routine line work not included in the 
scope of paragraph (o) of this section, 
provided that the hazards related to the use 
of intrinsic high-voltage or high-power 
sources require only the normal precautions 
associated with routine work specified in the 
other paragraphs of this section. Two typical 
examples of such excluded test work 
procedures are ‘‘phasing-out’’ testing and 
testing for a ‘‘no-voltage’’ condition. 

(2) General requirements. (i) The 
employer shall establish and enforce 
work practices for the protection of each 
worker from the hazards of high-voltage 
or high-power testing at all test areas, 
temporary and permanent. Such work 
practices shall include, as a minimum, 
test area safeguarding, grounding, the 
safe use of measuring and control 
circuits, and a means providing for 
periodic safety checks of field test areas. 

(ii) The employer shall ensure that 
each employee, upon initial assignment 
to the test area, receives training in safe 
work practices, with retraining provided 
as required by paragraph (a)(2) of this 
section. 

(3) Safeguarding of test areas. (i) The 
employer shall provide safeguarding 
within test areas to control access to test 
equipment or to apparatus under test 
that could become energized as part of 
the testing by either direct or inductive 
coupling and to prevent accidental 
employee contact with energized parts. 

(ii) The employer shall guard 
permanent test areas with walls, fences, 
or other barriers designed to keep 
employees out of the test areas. 

(iii) In field testing, or at a temporary 
test site not guarded by permanent 
fences and gates, the employer shall 
ensure the use of one of the following 
means to prevent employees without 
authorization from entering: 

(A) Distinctively colored safety tape 
supported approximately waist high 
with safety signs attached to it, 

(B) A barrier or barricade that limits 
access to the test area to a degree 
equivalent, physically and visually, to 
the barricade specified in paragraph 
(o)(3)(iii)(A) of this section, or 

(C) One or more test observers 
stationed so that they can monitor the 
entire area. 

(iv) The employer shall ensure the 
removal of the safeguards required by 
paragraph (o)(3)(iii) of this section when 
employees no longer need the 
protection afforded by the safeguards. 

(4) Grounding practices. (i) The 
employer shall establish and implement 
safe grounding practices for the test 
facility. 

(A) The employer shall maintain at 
ground potential all conductive parts 
accessible to the test operator while the 
equipment is operating at high voltage. 

(B) Wherever ungrounded terminals 
of test equipment or apparatus under 
test may be present, they shall be treated 
as energized until tests demonstrate that 
they are deenergized. 

(ii) The employer shall ensure either 
that visible grounds are applied 
automatically, or that employees using 
properly insulated tools manually apply 
visible grounds, to the high-voltage 
circuits after they are deenergized and 
before any employee performs work on 
the circuit or on the item or apparatus 
under test. Common ground 
connections shall be solidly connected 
to the test equipment and the apparatus 
under test. 

(iii) In high-power testing, the 
employer shall provide an isolated 
ground-return conductor system 
designed to prevent the intentional 
passage of current, with its attendant 
voltage rise, from occurring in the 
ground grid or in the earth. However, 
the employer need not provide an 
isolated ground-return conductor if the 

employer can demonstrate that both of 
the following conditions exist: 

(A) The employer cannot provide an 
isolated ground-return conductor due to 
the distance of the test site from the 
electric energy source, and 

(B) The employer protects employees 
from any hazardous step and touch 
potentials that may develop during the 
test. 

Note to paragraph (o)(4)(iii)(B): See 
Appendix C to this section for information on 
measures that employers can take to protect 
employees from hazardous step and touch 
potentials. 

(iv) For tests in which using the 
equipment grounding conductor in the 
equipment power cord to ground the 
test equipment would result in greater 
hazards to test personnel or prevent the 
taking of satisfactory measurements, the 
employer may use a ground clearly 
indicated in the test set-up if the 
employer can demonstrate that this 
ground affords protection for employees 
equivalent to the protection afforded by 
an equipment grounding conductor in 
the power supply cord. 

(v) The employer shall ensure that, 
when any employee enters the test area 
after equipment is deenergized, a 
ground is placed on the high-voltage 
terminal and any other exposed 
terminals. 

(A) Before any employee applies a 
direct ground, the employer shall 
discharge high capacitance equipment 
through a resistor rated for the available 
energy. 

(B) A direct ground shall be applied 
to the exposed terminals after the stored 
energy drops to a level at which it is safe 
to do so. 

(vi) If the employer uses a test trailer 
or test vehicle in field testing, its chassis 
shall be grounded. The employer shall 
protect each employee against 
hazardous touch potentials with respect 
to the vehicle, instrument panels, and 
other conductive parts accessible to 
employees with bonding, insulation, or 
isolation. 

(5) Control and measuring circuits. (i) 
The employer may not run control 
wiring, meter connections, test leads, or 
cables from a test area unless contained 
in a grounded metallic sheath and 
terminated in a grounded metallic 
enclosure or unless the employer takes 
other precautions that it can 
demonstrate will provide employees 
with equivalent safety. 

(ii) The employer shall isolate meters 
and other instruments with accessible 
terminals or parts from test personnel to 
protect against hazards that could arise 
should such terminals and parts become 
energized during testing. If the employer 
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provides this isolation by locating test 
equipment in metal compartments with 
viewing windows, the employer shall 
provide interlocks to interrupt the 
power supply when someone opens the 
compartment cover. 

(iii) The employer shall protect 
temporary wiring and its connections 
against damage, accidental 
interruptions, and other hazards. To the 
maximum extent possible, the employer 
shall keep signal, control, ground, and 
power cables separate from each other. 

(iv) If any employee will be present in 
the test area during testing, a test 
observer shall be present. The test 
observer shall be capable of 
implementing the immediate 
deenergizing of test circuits for safety 
purposes. 

(6) Safety check. (i) Safety practices 
governing employee work at temporary 
or field test areas shall provide, at the 
beginning of each series of tests, for a 
routine safety check of such test areas. 

(ii) The test operator in charge shall 
conduct these routine safety checks 
before each series of tests and shall 
verify at least the following conditions: 

(A) Barriers and safeguards are in 
workable condition and placed properly 
to isolate hazardous areas; 

(B) System test status signals, if used, 
are in operable condition; 

(C) Clearly marked test-power 
disconnects are readily available in an 
emergency; 

(D) Ground connections are clearly 
identifiable; 

(E) Personal protective equipment is 
provided and used as required by 
Subpart I of this part and by this 
section; and 

(F) Proper separation between signal, 
ground, and power cables. 

(p) Mechanical equipment. (1) 
General requirements. (i) The critical 
safety components of mechanical 
elevating and rotating equipment shall 
receive a thorough visual inspection 
before use on each shift. 

Note to paragraph (p)(1)(i): Critical safety 
components of mechanical elevating and 
rotating equipment are components for 
which failure would result in free fall or free 
rotation of the boom. 

(ii) No motor vehicle or earthmoving 
or compacting equipment having an 
obstructed view to the rear may be 
operated on off-highway jobsites where 
any employee is exposed to the hazards 
created by the moving vehicle, unless: 

(A) The vehicle has a reverse signal 
alarm audible above the surrounding 
noise level, or 

(B) The vehicle is backed up only 
when a designated employee signals 
that it is safe to do so. 

(iii) Rubber-tired self-propelled 
scrapers, rubber-tired front-end loaders, 
rubber-tired dozers, wheel-type 
agricultural and industrial tractors, 
crawler-type tractors, crawler-type 
loaders, and motor graders, with or 
without attachments, shall have rollover 
protective structures that meet the 
requirements of Subpart W of Part 1926 
of this chapter. 

(iv) The operator of an electric line 
truck may not leave his or her position 
at the controls while a load is 
suspended, unless the employer can 
demonstrate that no employee 
(including the operator) is endangered. 

(2) Outriggers. (i) Mobile equipment, 
if provided with outriggers, shall be 
operated with the outriggers extended 
and firmly set, except as provided in 
paragraph (p)(2)(iii) of this section. 

(ii) Outriggers may not be extended or 
retracted outside of the clear view of the 
operator unless all employees are 
outside the range of possible equipment 
motion. 

(iii) If the work area or the terrain 
precludes the use of outriggers, the 
equipment may be operated only within 
its maximum load ratings specified by 
the equipment manufacturer for the 
particular configuration of the 
equipment without outriggers. 

(3) Applied loads. Mechanical 
equipment used to lift or move lines or 
other material shall be used within its 
maximum load rating and other design 
limitations for the conditions under 
which the mechanical equipment is 
being used. 

(4) Operations near energized lines or 
equipment. (i) Mechanical equipment 
shall be operated so that the minimum 
approach distances, established by the 
employer under paragraph (l)(3)(i) of 
this section, are maintained from 
exposed energized lines and equipment. 
However, the insulated portion of an 
aerial lift operated by a qualified 
employee in the lift is exempt from this 
requirement if the applicable minimum 
approach distance is maintained 
between the uninsulated portions of the 
aerial lift and exposed objects having a 
different electrical potential. 

(ii) A designated employee other than 
the equipment operator shall observe 
the approach distance to exposed lines 
and equipment and provide timely 
warnings before the minimum approach 
distance required by paragraph (p)(4)(i) 
of this section is reached, unless the 
employer can demonstrate that the 
operator can accurately determine that 
the minimum approach distance is 
being maintained. 

(iii) If, during operation of the 
mechanical equipment, that equipment 
could become energized, the operation 

also shall comply with at least one of 
paragraphs (p)(4)(iii)(A) through 
(p)(4)(iii)(C) of this section. 

(A) The energized lines or equipment 
exposed to contact shall be covered with 
insulating protective material that will 
withstand the type of contact that could 
be made during the operation. 

(B) The mechanical equipment shall 
be insulated for the voltage involved. 
The mechanical equipment shall be 
positioned so that its uninsulated 
portions cannot approach the energized 
lines or equipment any closer than the 
minimum approach distances, 
established by the employer under 
paragraph (l)(3)(i) of this section. 

(C) Each employee shall be protected 
from hazards that could arise from 
mechanical equipment contact with 
energized lines or equipment. The 
measures used shall ensure that 
employees will not be exposed to 
hazardous differences in electric 
potential. Unless the employer can 
demonstrate that the methods in use 
protect each employee from the hazards 
that could arise if the mechanical 
equipment contacts the energized line 
or equipment, the measures used shall 
include all of the following techniques: 

(1) Using the best available ground to 
minimize the time the lines or electric 
equipment remain energized, 

(2) Bonding mechanical equipment 
together to minimize potential 
differences, 

(3) Providing ground mats to extend 
areas of equipotential, and 

(4) Employing insulating protective 
equipment or barricades to guard 
against any remaining hazardous 
electrical potential differences. 

Note to paragraph (p)(4)(iii)(C): Appendix 
C to this section contains information on 
hazardous step and touch potentials and on 
methods of protecting employees from 
hazards resulting from such potentials. 

(q) Overhead lines and live-line 
barehand work. This paragraph 
provides additional requirements for 
work performed on or near overhead 
lines and equipment and for live-line 
barehand work. 

(1) General. (i) Before allowing 
employees to subject elevated 
structures, such as poles or towers, to 
such stresses as climbing or the 
installation or removal of equipment 
may impose, the employer shall 
ascertain that the structures are capable 
of sustaining the additional or 
unbalanced stresses. If the pole or other 
structure cannot withstand the expected 
loads, the employer shall brace or 
otherwise support the pole or structure 
so as to prevent failure. 

Note to paragraph (q)(1)(i): Appendix D to 
this section contains test methods that 
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employers can use in ascertaining whether a 
wood pole is capable of sustaining the forces 
imposed by an employee climbing the pole. 
This paragraph also requires the employer to 
ascertain that the pole can sustain all other 
forces imposed by the work employees will 
perform. 

(ii) When a pole is set, moved, or 
removed near an exposed energized 
overhead conductor, the pole may not 
contact the conductor. 

(iii) When a pole is set, moved, or 
removed near an exposed energized 
overhead conductor, the employer shall 
ensure that each employee wears 
electrical protective equipment or uses 
insulated devices when handling the 
pole and that no employee contacts the 
pole with uninsulated parts of his or her 
body. 

(iv) To protect employees from falling 
into holes used for placing poles, the 
employer shall physically guard the 
holes, or ensure that employees attend 
the holes, whenever anyone is working 
nearby. 

(2) Installing and removing overhead 
lines. The following provisions apply to 
the installation and removal of overhead 
conductors or cable (overhead lines). 

(i) When lines that employees are 
installing or removing can contact 
energized parts, the employer shall use 
the tension-stringing method, barriers, 
or other equivalent measures to 
minimize the possibility that conductors 
and cables the employees are installing 
or removing will contact energized 
power lines or equipment. 

(ii) For conductors, cables, and 
pulling and tensioning equipment, the 
employer shall provide the protective 
measures required by paragraph 
(p)(4)(iii) of this section when 
employees are installing or removing a 
conductor or cable close enough to 
energized conductors that any of the 
following failures could energize the 
pulling or tensioning equipment or the 
conductor or cable being installed or 
removed: 

(A) Failure of the pulling or 
tensioning equipment, 

(B) Failure of the conductor or cable 
being pulled, or 

(C) Failure of the previously installed 
lines or equipment. 

(iii) If the conductors that employees 
are installing or removing cross over 
energized conductors in excess of 600 
volts and if the design of the circuit- 
interrupting devices protecting the lines 
so permits, the employer shall render 
inoperable the automatic-reclosing 
feature of these devices. 

(iv) Before employees install lines 
parallel to existing energized lines, the 
employer shall make a determination of 
the approximate voltage to be induced 

in the new lines, or work shall proceed 
on the assumption that the induced 
voltage is hazardous. Unless the 
employer can demonstrate that the lines 
that employees are installing are not 
subject to the induction of a hazardous 
voltage or unless the lines are treated as 
energized, temporary protective grounds 
shall be placed at such locations and 
arranged in such a manner that the 
employer can demonstrate will prevent 
exposure of each employee to hazardous 
differences in electric potential. 

Note 1 to paragraph (q)(2)(iv): If the 
employer takes no precautions to protect 
employees from hazards associated with 
involuntary reactions from electric shock, a 
hazard exists if the induced voltage is 
sufficient to pass a current of 1 milliampere 
through a 500-ohm resistor. If the employer 
protects employees from injury due to 
involuntary reactions from electric shock, a 
hazard exists if the resultant current would 
be more than 6 milliamperes. 

Note 2 to paragraph (q)(2)(iv): Appendix C 
to this section contains guidelines for 
protecting employees from hazardous 
differences in electric potential as required 
by this paragraph. 

(v) Reel-handling equipment, 
including pulling and tensioning 
devices, shall be in safe operating 
condition and shall be leveled and 
aligned. 

(vi) The employer shall ensure that 
employees do not exceed load ratings of 
stringing lines, pulling lines, conductor 
grips, load-bearing hardware and 
accessories, rigging, and hoists. 

(vii) The employer shall repair or 
replace defective pulling lines and 
accessories. 

(viii) The employer shall ensure that 
employees do not use conductor grips 
on wire rope unless the manufacturer 
specifically designed the grip for this 
application. 

(ix) The employer shall ensure that 
employees maintain reliable 
communications, through two-way 
radios or other equivalent means, 
between the reel tender and the pulling- 
rig operator. 

(x) Employees may operate the 
pulling rig only when it is safe to do so. 

Note to paragraph (q)(2)(x): Examples of 
unsafe conditions include: employees in 
locations prohibited by paragraph (q)(2)(xi) of 
this section, conductor and pulling line hang- 
ups, and slipping of the conductor grip. 

(xi) While a power-driven device is 
pulling the conductor or pulling line 
and the conductor or pulling line is in 
motion, the employer shall ensure that 
employees are not directly under 
overhead operations or on the crossarm, 
except as necessary for the employees to 
guide the stringing sock or board over or 
through the stringing sheave. 

(3) Live-line barehand work. In 
addition to other applicable provisions 
contained in this section, the following 
requirements apply to live-line 
barehand work: 

(i) Before an employee uses or 
supervises the use of the live-line 
barehand technique on energized 
circuits, the employer shall ensure that 
the employee completes training 
conforming to paragraph (a)(2) of this 
section in the technique and in the 
safety requirements of paragraph (q)(3) 
of this section. 

(ii) Before any employee uses the live- 
line barehand technique on energized 
high-voltage conductors or parts, the 
employer shall ascertain the following 
information in addition to information 
about other existing conditions required 
by paragraph (a)(4) of this section: 

(A) The nominal voltage rating of the 
circuit on which employees will 
perform the work, 

(B) The clearances to ground of lines 
and other energized parts on which 
employees will perform the work, and 

(C) The voltage limitations of 
equipment employees will use. 

(iii) The employer shall ensure that 
the insulated equipment, insulated 
tools, and aerial devices and platforms 
used by employees are designed, tested, 
and made for live-line barehand work. 

(iv) The employer shall ensure that 
employees keep tools and equipment 
clean and dry while they are in use. 

(v) The employer shall render 
inoperable the automatic-reclosing 
feature of circuit-interrupting devices 
protecting the lines if the design of the 
devices permits. 

(vi) The employer shall ensure that 
employees do not perform work when 
adverse weather conditions would make 
the work hazardous even after the 
employer implements the work 
practices required by this section. 
Additionally, employees may not 
perform work when winds reduce the 
phase-to-phase or phase-to-ground 
clearances at the work location below 
the minimum approach distances 
specified in paragraph (q)(3)(xiv) of this 
section, unless insulating guards cover 
the grounded objects and other lines 
and equipment. 

Note to paragraph (q)(3)(vi): 
Thunderstorms in the vicinity, high winds, 
snow storms, and ice storms are examples of 
adverse weather conditions that make live- 
line barehand work too hazardous to perform 
safely even after the employer implements 
the work practices required by this section. 

(vii) The employer shall provide and 
ensure that employees use a conductive 
bucket liner or other conductive device 
for bonding the insulated aerial device 
to the energized line or equipment. 
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(A) The employee shall be connected 
to the bucket liner or other conductive 
device by the use of conductive shoes, 
leg clips, or other means. 

(B) Where differences in potentials at 
the worksite pose a hazard to 
employees, the employer shall provide 
electrostatic shielding designed for the 
voltage being worked. 

(viii) The employer shall ensure that, 
before the employee contacts the 
energized part, the employee bonds the 
conductive bucket liner or other 
conductive device to the energized 
conductor by means of a positive 
connection. This connection shall 
remain attached to the energized 
conductor until the employee completes 
the work on the energized circuit. 

(ix) Aerial lifts used for live-line 
barehand work shall have dual controls 
(lower and upper) as follows: 

(A) The upper controls shall be within 
easy reach of the employee in the 
bucket. On a two-bucket-type lift, access 
to the controls shall be within easy 
reach of both buckets. 

(B) The lower set of controls shall be 
near the base of the boom and shall be 
designed so that they can override 
operation of the equipment at any time. 

(x) Lower (ground-level) lift controls 
may not be operated with an employee 
in the lift except in case of emergency. 

(xi) The employer shall ensure that, 
before employees elevate an aerial lift 
into the work position, the employees 
check all controls (ground level and 
bucket) to determine that they are in 
proper working condition. 

(xii) The employer shall ensure that, 
before employees elevate the boom of an 
aerial lift, the employees ground the 
body of the truck or barricade the body 
of the truck and treat it as energized. 

(xiii) The employer shall ensure that 
employees perform a boom-current test 
before starting work each day, each time 
during the day when they encounter a 
higher voltage, and when changed 
conditions indicate a need for an 
additional test. 

(A) This test shall consist of placing 
the bucket in contact with an energized 
source equal to the voltage to be 
encountered for a minimum of 3 
minutes. 

(B) The leakage current may not 
exceed 1 microampere per kilovolt of 
nominal phase-to-ground voltage. 

(C) The employer shall immediately 
suspend work from the aerial lift when 
there is any indication of a malfunction 
in the equipment. 

(xiv) The employer shall ensure that 
employees maintain the minimum 
approach distances, established by the 
employer under paragraph (l)(3)(i) of 
this section, from all grounded objects 

and from lines and equipment at a 
potential different from that to which 
the live-line barehand equipment is 
bonded, unless insulating guards cover 
such grounded objects and other lines 
and equipment. 

(xv) The employer shall ensure that, 
while an employee is approaching, 
leaving, or bonding to an energized 
circuit, the employee maintains the 
minimum approach distances, 
established by the employer under 
paragraph (l)(3)(i) of this section, 
between the employee and any 
grounded parts, including the lower 
boom and portions of the truck and 
between the employee and conductive 
objects energized at different potentials. 

(xvi) While the bucket is alongside an 
energized bushing or insulator string, 
the employer shall ensure that 
employees maintain the phase-to- 
ground minimum approach distances, 
established by the employer under 
paragraph (l)(3)(i) of this section, 
between all parts of the bucket and the 
grounded end of the bushing or 
insulator string or any other grounded 
surface. 

(xvii) The employer shall ensure that 
employees do not use handlines 
between the bucket and the boom or 
between the bucket and the ground. 
However, employees may use 
nonconductive-type handlines from 
conductor to ground if not supported 
from the bucket. The employer shall 
ensure that no one uses ropes used for 
live-line barehand work for other 
purposes. 

(xviii) The employer shall ensure that 
employees do not pass uninsulated 
equipment or material between a pole or 
structure and an aerial lift while an 
employee working from the bucket is 
bonded to an energized part. 

(xix) A nonconductive measuring 
device shall be readily accessible to 
employees performing live-line 
barehand work to assist them in 
maintaining the required minimum 
approach distance. 

(4) Towers and structures. The 
following requirements apply to work 
performed on towers or other structures 
that support overhead lines. 

(i) The employer shall ensure that no 
employee is under a tower or structure 
while work is in progress, except when 
the employer can demonstrate that such 
a working position is necessary to assist 
employees working above. 

(ii) The employer shall ensure that 
employees use tag lines or other similar 
devices to maintain control of tower 
sections being raised or positioned, 
unless the employer can demonstrate 
that the use of such devices would 
create a greater hazard to employees. 

(iii) The employer shall ensure that 
employees do not detach the loadline 
from a member or section until they 
safely secure the load. 

(iv) The employer shall ensure that, 
except during emergency restoration 
procedures, employees discontinue 
work when adverse weather conditions 
would make the work hazardous in 
spite of the work practices required by 
this section. 

Note to paragraph (q)(4)(iv): 
Thunderstorms in the vicinity, high winds, 
snow storms, and ice storms are examples of 
adverse weather conditions that make this 
work too hazardous to perform even after the 
employer implements the work practices 
required by this section. 

(r) Line-clearance tree trimming 
operations. This paragraph provides 
additional requirements for line- 
clearance tree-trimming operations and 
for equipment used in these operations. 

(1) Electrical hazards. This paragraph 
does not apply to qualified employees. 

(i) Before an employee climbs, enters, 
or works around any tree, a 
determination shall be made of the 
nominal voltage of electric power lines 
posing a hazard to employees. However, 
a determination of the maximum 
nominal voltage to which an employee 
will be exposed may be made instead, 
if all lines are considered as energized 
at this maximum voltage. 

(ii) There shall be a second line- 
clearance tree trimmer within normal 
(that is, unassisted) voice 
communication under any of the 
following conditions: 

(A) If a line-clearance tree trimmer is 
to approach more closely than 3.05 
meters (10 feet) to any conductor or 
electric apparatus energized at more 
than 750 volts or 

(B) If branches or limbs being 
removed are closer to lines energized at 
more than 750 volts than the distances 
listed in Table R–5, Table R–6, Table R– 
7, and Table R–8 or 

(C) If roping is necessary to remove 
branches or limbs from such conductors 
or apparatus. 

(iii) Line-clearance tree trimmers shall 
maintain the minimum approach 
distances from energized conductors 
given in Table R–5, Table R–6, Table R– 
7, and Table R–8. 

(iv) Branches that are contacting 
exposed energized conductors or 
equipment or that are within the 
distances specified in Table R–5, Table 
R–6, Table R–7, and Table R–8 may be 
removed only through the use of 
insulating equipment. 

Note to paragraph (r)(1)(iv): A tool 
constructed of a material that the employer 
can demonstrate has insulating qualities 
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meeting paragraph (j)(1) of this section is 
considered as insulated under paragraph 
(r)(1)(iv) of this section if the tool is clean 
and dry. 

(v) Ladders, platforms, and aerial 
devices may not be brought closer to an 
energized part than the distances listed 
in Table R–5, Table R–6, Table R–7, and 
Table R–8. 

(vi) Line-clearance tree-trimming 
work may not be performed when 
adverse weather conditions make the 
work hazardous in spite of the work 
practices required by this section. Each 
employee performing line-clearance tree 
trimming work in the aftermath of a 
storm or under similar emergency 
conditions shall be trained in the 
special hazards related to this type of 
work. 

Note to paragraph (r)(1)(vi): 
Thunderstorms in the immediate vicinity, 
high winds, snow storms, and ice storms are 
examples of adverse weather conditions that 
are presumed to make line-clearance tree 
trimming work too hazardous to perform 
safely. 

(2) Brush chippers. (i) Brush chippers 
shall be equipped with a locking device 
in the ignition system. 

(ii) Access panels for maintenance 
and adjustment of the chipper blades 
and associated drive train shall be in 
place and secure during operation of the 
equipment. 

(iii) Brush chippers not equipped 
with a mechanical infeed system shall 
be equipped with an infeed hopper of 
length sufficient to prevent employees 
from contacting the blades or knives of 
the machine during operation. 

(iv) Trailer chippers detached from 
trucks shall be chocked or otherwise 
secured. 

(v) Each employee in the immediate 
area of an operating chipper feed table 
shall wear personal protective 
equipment as required by Subpart I of 
this part. 

(3) Sprayers and related equipment. 
(i) Walking and working surfaces of 
sprayers and related equipment shall be 
covered with slip-resistant material. If 
slipping hazards cannot be eliminated, 
slip-resistant footwear or handrails and 
stair rails meeting the requirements of 
Subpart D of this part may be used 
instead of slip-resistant material. 

(ii) Equipment on which employees 
stand to spray while the vehicle is in 
motion shall be equipped with 
guardrails around the working area. The 
guardrail shall be constructed in 
accordance with Subpart D of this part. 

(4) Stump cutters. (i) Stump cutters 
shall be equipped with enclosures or 
guards to protect employees. 

(ii) Each employee in the immediate 
area of stump grinding operations 

(including the stump cutter operator) 
shall wear personal protective 
equipment as required by Subpart I of 
this part. 

(5) Gasoline-engine power saws. 
Gasoline-engine power saw operations 
shall meet the requirements of 
§ 1910.266(e) and the following: 

(i) Each power saw weighing more 
than 6.8 kilograms (15 pounds, service 
weight) that is used in trees shall be 
supported by a separate line, except 
when work is performed from an aerial 
lift and except during topping or 
removing operations where no 
supporting limb will be available. 

(ii) Each power saw shall be equipped 
with a control that will return the saw 
to idling speed when released. 

(iii) Each power saw shall be 
equipped with a clutch and shall be so 
adjusted that the clutch will not engage 
the chain drive at idling speed. 

(iv) A power saw shall be started on 
the ground or where it is otherwise 
firmly supported. Drop starting of saws 
over 6.8 kilograms (15 pounds), other 
than chain saws, is permitted outside of 
the bucket of an aerial lift only if the 
area below the lift is clear of personnel. 

Note to paragraph (r)(5)(iv): Paragraph 
(e)(2)(vi) of § 1910.266 prohibits drop starting 
of chain saws. 

(v) A power saw engine may be 
started and operated only when all 
employees other than the operator are 
clear of the saw. 

(vi) A power saw may not be running 
when the saw is being carried up into 
a tree by an employee. 

(vii) Power saw engines shall be 
stopped for all cleaning, refueling, 
adjustments, and repairs to the saw or 
motor, except as the manufacturer’s 
servicing procedures require otherwise. 

(6) Backpack power units for use in 
pruning and clearing. (i) While a 
backpack power unit is running, no one 
other than the operator may be within 
3.05 meters (10 feet) of the cutting head 
of a brush saw. 

(ii) A backpack power unit shall be 
equipped with a quick shutoff switch 
readily accessible to the operator. 

(iii) Backpack power unit engines 
shall be stopped for all cleaning, 
refueling, adjustments, and repairs to 
the saw or motor, except as the 
manufacturer’s servicing procedures 
require otherwise. 

(7) Rope. (i) Climbing ropes shall be 
used by employees working aloft in 
trees. These ropes shall have a 
minimum diameter of 12 millimeters 
(0.5 inch) with a minimum breaking 
strength of 10.2 kilonewtons (2,300 
pounds). Synthetic rope shall have 
elasticity of not more than 7 percent. 

(ii) Rope shall be inspected before 
each use and, if unsafe (for example, 
because of damage or defect), may not 
be used. 

(iii) Rope shall be stored away from 
cutting edges and sharp tools. Rope 
contact with corrosive chemicals, gas, 
and oil shall be avoided. 

(iv) When stored, rope shall be coiled 
and piled, or shall be suspended, so that 
air can circulate through the coils. 

(v) Rope ends shall be secured to 
prevent their unraveling. 

(vi) Climbing rope may not be spliced 
to effect repair. 

(vii) A rope that is wet, that is 
contaminated to the extent that its 
insulating capacity is impaired, or that 
is otherwise not considered to be 
insulated for the voltage involved may 
not be used near exposed energized 
lines. 

(8) Fall protection. Each employee 
shall be tied in with a climbing rope and 
safety saddle when the employee is 
working above the ground in a tree, 
unless he or she is ascending into the 
tree. 

(s) Communication facilities. (1) 
Microwave transmission. (i) The 
employer shall ensure that no employee 
looks into an open waveguide or 
antenna connected to an energized 
microwave source. 

(ii) If the electromagnetic-radiation 
level within an accessible area 
associated with microwave 
communications systems exceeds the 
radiation-protection guide specified by 
§ 1910.97(a)(2), the employer shall post 
the area with warning signs containing 
the warning symbol described in 
§ 1910.97(a)(3). The lower half of the 
warning symbol shall include the 
following statements, or ones that the 
employer can demonstrate are 
equivalent: ‘‘Radiation in this area may 
exceed hazard limitations and special 
precautions are required. Obtain 
specific instruction before entering.’’ 

(iii) When an employee works in an 
area where the electromagnetic 
radiation could exceed the radiation- 
protection guide, the employer shall 
institute measures that ensure that the 
employee’s exposure is not greater than 
that permitted by that guide. Such 
measures may include administrative 
and engineering controls and personal 
protective equipment. 

(2) Power-line carrier. The employer 
shall ensure that employees perform 
power-line carrier work, including work 
on equipment used for coupling carrier 
current to power line conductors, in 
accordance with the requirements of 
this section pertaining to work on 
energized lines. 
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(t) Underground electrical 
installations. This paragraph provides 
additional requirements for work on 
underground electrical installations. 

(1) Access. The employer shall ensure 
that employees use a ladder or other 
climbing device to enter and exit a 
manhole or subsurface vault exceeding 
1.22 meters (4 feet) in depth. No 
employee may climb into or out of a 
manhole or vault by stepping on cables 
or hangers. 

(2) Lowering equipment into 
manholes. (i) Equipment used to lower 
materials and tools into manholes or 
vaults shall be capable of supporting the 
weight to be lowered and shall be 
checked for defects before use. 

(ii) Before anyone lowers tools or 
material into the opening for a manhole 
or vault, each employee working in the 
manhole or vault shall be clear of the 
area directly under the opening. 

(3) Attendants for manholes and 
vaults. (i) While work is being 
performed in a manhole or vault 
containing energized electric 
equipment, an employee with first-aid 
training shall be available on the surface 
in the immediate vicinity of the 
manhole or vault entrance to render 
emergency assistance. 

(ii) Occasionally, the employee on the 
surface may briefly enter a manhole or 
vault to provide nonemergency 
assistance. 

Note 1 to paragraph (t)(3)(ii): Paragraph 
(e)(7) of this section may also require an 
attendant and does not permit this attendant 
to enter the manhole or vault. 

Note 2 to paragraph (t)(3)(ii): Paragraph 
(l)(1)(ii) of this section requires employees 
entering manholes or vaults containing 
unguarded, uninsulated energized lines or 
parts of electric equipment operating at 50 
volts or more to be qualified. 

(iii) For the purpose of inspection, 
housekeeping, taking readings, or 
similar work, an employee working 
alone may enter, for brief periods of 
time, a manhole or vault where 
energized cables or equipment are in 
service if the employer can demonstrate 
that the employee will be protected 
from all electrical hazards. 

(iv) The employer shall ensure that 
employees maintain reliable 
communications, through two-way 
radios or other equivalent means, among 
all employees involved in the job. 

(4) Duct rods. The employer shall 
ensure that, if employees use duct rods, 
the employees install the duct rods in 
the direction presenting the least hazard 
to employees. The employer shall 
station an employee at the far end of the 
duct line being rodded to ensure that 

the employees maintain the required 
minimum approach distances. 

(5) Multiple cables. When multiple 
cables are present in a work area, the 
employer shall identify the cable to be 
worked by electrical means, unless its 
identity is obvious by reason of 
distinctive appearance or location or by 
other readily apparent means of 
identification. The employer shall 
protect cables other than the one being 
worked from damage. 

(6) Moving cables. Except when 
paragraph (t)(7)(ii) of this section 
permits employees to perform work that 
could cause a fault in an energized cable 
in a manhole or vault, the employer 
shall ensure that employees inspect 
energized cables to be moved for 
abnormalities. 

(7) Protection against faults. (i) Where 
a cable in a manhole or vault has one 
or more abnormalities that could lead to 
a fault or be an indication of an 
impending fault, the employer shall 
deenergize the cable with the 
abnormality before any employee may 
work in the manhole or vault, except 
when service-load conditions and a lack 
of feasible alternatives require that the 
cable remain energized. In that case, 
employees may enter the manhole or 
vault provided the employer protects 
them from the possible effects of a 
failure using shields or other devices 
that are capable of containing the 
adverse effects of a fault. The employer 
shall treat the following abnormalities 
as indications of impending faults 
unless the employer can demonstrate 
that the conditions could not lead to a 
fault: Oil or compound leaking from 
cable or joints, broken cable sheaths or 
joint sleeves, hot localized surface 
temperatures of cables or joints, or joints 
swollen beyond normal tolerance. 

(ii) If the work employees will 
perform in a manhole or vault could 
cause a fault in a cable, the employer 
shall deenergize that cable before any 
employee works in the manhole or 
vault, except when service-load 
conditions and a lack of feasible 
alternatives require that the cable 
remain energized. In that case, 
employees may enter the manhole or 
vault provided the employer protects 
them from the possible effects of a 
failure using shields or other devices 
that are capable of containing the 
adverse effects of a fault. 

(8) Sheath continuity. When 
employees perform work on buried 
cable or on cable in a manhole or vault, 
the employer shall maintain metallic- 
sheath continuity, or the cable sheath 
shall be treated as energized. 

(u) Substations. This paragraph 
provides additional requirements for 

substations and for work performed in 
them. 

(1) Access and working space. The 
employer shall provide and maintain 
sufficient access and working space 
about electric equipment to permit 
ready and safe operation and 
maintenance of such equipment by 
employees. 

Note to paragraph (u)(1): American 
National Standard National Electrical Safety 
Code, ANSI/IEEE C2–2012 contains 
guidelines for the dimensions of access and 
working space about electric equipment in 
substations. Installations meeting the ANSI 
provisions comply with paragraph (u)(1) of 
this section. The Occupational Safety and 
Health Administration will determine 
whether an installation that does not conform 
to this ANSI standard complies with 
paragraph (u)(1) of this section based on the 
following criteria: 

(1) Whether the installation conforms to 
the edition of ANSI C2 that was in effect 
when the installation was made, 

(2) Whether the configuration of the 
installation enables employees to maintain 
the minimum approach distances, 
established by the employer under paragraph 
(l)(3)(i) of this section, while the employees 
are working on exposed, energized parts, and 

(3) Whether the precautions taken when 
employees perform work on the installation 
provide protection equivalent to the 
protection provided by access and working 
space meeting ANSI/IEEE C2–2012. 

(2) Draw-out-type circuit breakers. 
The employer shall ensure that, when 
employees remove or insert draw-out- 
type circuit breakers, the breaker is in 
the open position. The employer shall 
also render the control circuit 
inoperable if the design of the 
equipment permits. 

(3) Substation fences. Conductive 
fences around substations shall be 
grounded. When a substation fence is 
expanded or a section is removed, fence 
sections shall be isolated, grounded, or 
bonded as necessary to protect 
employees from hazardous differences 
in electric potential. 

Note to paragraph (u)(3): IEEE Std 80– 
2000, IEEE Guide for Safety in AC Substation 
Grounding, contains guidelines for protection 
against hazardous differences in electric 
potential. 

(4) Guarding of rooms and other 
spaces containing electric supply 
equipment. (i) Rooms and other spaces 
in which electric supply lines or 
equipment are installed shall meet the 
requirements of paragraphs (u)(4)(ii) 
through (u)(4)(v) of this section under 
the following conditions: 

(A) If exposed live parts operating at 
50 to 150 volts to ground are within 2.4 
meters (8 feet) of the ground or other 
working surface inside the room or 
other space, 
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(B) If live parts operating at 151 to 600 
volts to ground and located within 2.4 
meters (8 feet) of the ground or other 
working surface inside the room or 
other space are guarded only by 
location, as permitted under paragraph 
(u)(5)(i) of this section, or 

(C) If live parts operating at more than 
600 volts to ground are within the room 
or other space, unless: 

(1) The live parts are enclosed within 
grounded, metal-enclosed equipment 
whose only openings are designed so 
that foreign objects inserted in these 
openings will be deflected from 
energized parts, or 

(2) The live parts are installed at a 
height, above ground and any other 
working surface, that provides 
protection at the voltage on the live 
parts corresponding to the protection 
provided by a 2.4-meter (8-foot) height 
at 50 volts. 

(ii) Fences, screens, partitions, or 
walls shall enclose the rooms and other 
spaces so as to minimize the possibility 
that unqualified persons will enter. 

(iii) Unqualified persons may not 
enter the rooms or other spaces while 
the electric supply lines or equipment 
are energized. 

(iv) The employer shall display signs 
at entrances to the rooms and other 
spaces warning unqualified persons to 
keep out. 

(v) The employer shall keep each 
entrance to a room or other space 
locked, unless the entrance is under the 
observation of a person who is attending 
the room or other space for the purpose 
of preventing unqualified employees 
from entering. 

(5) Guarding of energized parts. (i) 
The employer shall provide guards 
around all live parts operating at more 
than 150 volts to ground without an 
insulating covering unless the location 
of the live parts gives sufficient 
clearance (horizontal, vertical, or both) 
to minimize the possibility of accidental 
employee contact. 

Note to paragraph (u)(5)(i): American 
National Standard National Electrical Safety 
Code, ANSI/IEEE C2–2002 contains 
guidelines for the dimensions of clearance 
distances about electric equipment in 
substations. Installations meeting the ANSI 
provisions comply with paragraph (u)(5)(i) of 
this section. The Occupational Safety and 
Health Administration will determine 
whether an installation that does not conform 
to this ANSI standard complies with 
paragraph (u)(5)(i) of this section based on 
the following criteria: 

(1) Whether the installation conforms to 
the edition of ANSI C2 that was in effect 
when the installation was made, 

(2) Whether each employee is isolated from 
energized parts at the point of closest 
approach; and 

(3) Whether the precautions taken when 
employees perform work on the installation 
provide protection equivalent to the 
protection provided by horizontal and 
vertical clearances meeting ANSI/IEEE C2– 
2002. 

(ii) Except for fuse replacement and 
other necessary access by qualified 
persons, the employer shall maintain 
guarding of energized parts within a 
compartment during operation and 
maintenance functions to prevent 
accidental contact with energized parts 
and to prevent dropped tools or other 
equipment from contacting energized 
parts. 

(iii) Before guards are removed from 
energized equipment, the employer 
shall install barriers around the work 
area to prevent employees who are not 
working on the equipment, but who are 
in the area, from contacting the exposed 
live parts. 

(6) Substation entry. (i) Upon entering 
an attended substation, each employee, 
other than employees regularly working 
in the station, shall report his or her 
presence to the employee in charge of 
substation activities to receive 
information on special system 
conditions affecting employee safety. 

(ii) The job briefing required by 
paragraph (c) of this section shall cover 
information on special system 
conditions affecting employee safety, 
including the location of energized 
equipment in or adjacent to the work 
area and the limits of any deenergized 
work area. 

(v) Power generation. This paragraph 
provides additional requirements and 
related work practices for power 
generating plants. 

(1) Interlocks and other safety devices. 
(i) Interlocks and other safety devices 
shall be maintained in a safe, operable 
condition. 

(ii) No interlock or other safety device 
may be modified to defeat its function, 
except for test, repair, or adjustment of 
the device. 

(2) Changing brushes. Before exciter 
or generator brushes are changed while 
the generator is in service, the exciter or 
generator field shall be checked to 
determine whether a ground condition 
exists. The brushes may not be changed 
while the generator is energized if a 
ground condition exists. 

(3) Access and working space. The 
employer shall provide and maintain 
sufficient access and working space 
about electric equipment to permit 
ready and safe operation and 
maintenance of such equipment by 
employees. 

Note to paragraph (v)(3) of this section: 
American National Standard National 
Electrical Safety Code, ANSI/IEEE C2–2012 

contains guidelines for the dimensions of 
access and working space about electric 
equipment in substations. Installations 
meeting the ANSI provisions comply with 
paragraph (v)(3) of this section. The 
Occupational Safety and Health 
Administration will determine whether an 
installation that does not conform to this 
ANSI standard complies with paragraph 
(v)(3) of this section based on the following 
criteria: 

(1) Whether the installation conforms to 
the edition of ANSI C2 that was in effect 
when the installation was made; 

(2) Whether the configuration of the 
installation enables employees to maintain 
the minimum approach distances, 
established by the employer under paragraph 
(l)(3)(i) of this section, while the employees 
are working on exposed, energized parts, 
and; 

(3) Whether the precautions taken when 
employees perform work on the installation 
provide protection equivalent to the 
protection provided by access and working 
space meeting ANSI/IEEE C2–2012. 

(4) Guarding of rooms and other 
spaces containing electric supply 
equipment. (i) Rooms and other spaces 
in which electric supply lines or 
equipment are installed shall meet the 
requirements of paragraphs (v)(4)(ii) 
through (v)(4)(v) of this section under 
the following conditions: 

(A) If exposed live parts operating at 
50 to 150 volts to ground are within 2.4 
meters (8 feet) of the ground or other 
working surface inside the room or 
other space, 

(B) If live parts operating at 151 to 600 
volts to ground and located within 2.4 
meters (8 feet) of the ground or other 
working surface inside the room or 
other space are guarded only by 
location, as permitted under paragraph 
(v)(5)(i) of this section, or 

(C) If live parts operating at more than 
600 volts to ground are within the room 
or other space, unless: 

(1) The live parts are enclosed within 
grounded, metal-enclosed equipment 
whose only openings are designed so 
that foreign objects inserted in these 
openings will be deflected from 
energized parts, or 

(2) The live parts are installed at a 
height, above ground and any other 
working surface, that provides 
protection at the voltage on the live 
parts corresponding to the protection 
provided by a 2.4-meter (8-foot) height 
at 50 volts. 

(ii) Fences, screens, partitions, or 
walls shall enclose the rooms and other 
spaces so as to minimize the possibility 
that unqualified persons will enter. 

(iii) Unqualified persons may not 
enter the rooms or other spaces while 
the electric supply lines or equipment 
are energized. 
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(iv) The employer shall display signs 
at entrances to the rooms and other 
spaces warning unqualified persons to 
keep out. 

(v) The employer shall keep each 
entrance to a room or other space 
locked, unless the entrance is under the 
observation of a person who is attending 
the room or other space for the purpose 
of preventing unqualified employees 
from entering. 

(5) Guarding of energized parts. (i) 
The employer shall provide guards 
around all live parts operating at more 
than 150 volts to ground without an 
insulating covering unless the location 
of the live parts gives sufficient 
clearance (horizontal, vertical, or both) 
to minimize the possibility of accidental 
employee contact. 

Note to paragraph (v)(5)(i): American 
National Standard National Electrical Safety 
Code, ANSI/IEEE C2–2002 contains 
guidelines for the dimensions of clearance 
distances about electric equipment in 
substations. Installations meeting the ANSI 
provisions comply with paragraph (v)(5)(i) of 
this section. The Occupational Safety and 
Health Administration will determine 
whether an installation that does not conform 
to this ANSI standard complies with 
paragraph (v)(5)(i) of this section based on 
the following criteria: 

(1) Whether the installation conforms to 
the edition of ANSI C2 that was in effect 
when the installation was made; 

(2) Whether each employee is isolated from 
energized parts at the point of closest 
approach; and 

(3) Whether the precautions taken when 
employees perform work on the installation 
provide protection equivalent to the 
protection provided by horizontal and 
vertical clearances meeting ANSI/IEEE C2– 
2002. 

(ii) Except for fuse replacement and 
other necessary access by qualified 
persons, the employer shall maintain 
guarding of energized parts within a 
compartment during operation and 
maintenance functions to prevent 
accidental contact with energized parts 
and to prevent dropped tools or other 
equipment from contacting energized 
parts. 

(iii) Before guards are removed from 
energized equipment, the employer 
shall install barriers around the work 
area to prevent employees who are not 
working on the equipment, but who are 
in the area, from contacting the exposed 
live parts. 

(6) Water or steam spaces. The 
following requirements apply to work in 
water and steam spaces associated with 
boilers: 

(i) A designated employee shall 
inspect conditions before work is 
permitted and after its completion. Eye 
protection, or full face protection if 

necessary, shall be worn at all times 
when condenser, heater, or boiler tubes 
are being cleaned. 

(ii) Where it is necessary for 
employees to work near tube ends 
during cleaning, shielding shall be 
installed at the tube ends. 

(7) Chemical cleaning of boilers and 
pressure vessels. The following 
requirements apply to chemical 
cleaning of boilers and pressure vessels: 

(i) Areas where chemical cleaning is 
in progress shall be cordoned off to 
restrict access during cleaning. If 
flammable liquids, gases, or vapors or 
combustible materials will be used or 
might be produced during the cleaning 
process, the following requirements also 
apply: 

(A) The area shall be posted with 
signs restricting entry and warning of 
the hazards of fire and explosion; and 

(B) Smoking, welding, and other 
possible ignition sources are prohibited 
in these restricted areas. 

(ii) The number of personnel in the 
restricted area shall be limited to those 
necessary to accomplish the task safely. 

(iii) There shall be ready access to 
water or showers for emergency use. 

Note to paragraph (v)(7)(iii): See 
§ 1910.141 for requirements that apply to the 
water supply and to washing facilities. 

(iv) Employees in restricted areas 
shall wear protective equipment 
meeting the requirements of Subpart I of 
this part and including, but not limited 
to, protective clothing, boots, goggles, 
and gloves. 

(8) Chlorine systems. (i) Chlorine 
system enclosures shall be posted with 
signs restricting entry and warning of 
the hazard to health and the hazards of 
fire and explosion. 

Note to paragraph (v)(8)(i): See Subpart Z 
of this part for requirements necessary to 
protect the health of employees from the 
effects of chlorine. 

(ii) Only designated employees may 
enter the restricted area. Additionally, 
the number of personnel shall be 
limited to those necessary to accomplish 
the task safely. 

(iii) Emergency repair kits shall be 
available near the shelter or enclosure to 
allow for the prompt repair of leaks in 
chlorine lines, equipment, or containers. 

(iv) Before repair procedures are 
started, chlorine tanks, pipes, and 
equipment shall be purged with dry air 
and isolated from other sources of 
chlorine. 

(v) The employer shall ensure that 
chlorine is not mixed with materials 
that would react with the chlorine in a 
dangerously exothermic or other 
hazardous manner. 

(9) Boilers. (i) Before internal furnace 
or ash hopper repair work is started, 

overhead areas shall be inspected for 
possible falling objects. If the hazard of 
falling objects exists, overhead 
protection such as planking or nets shall 
be provided. 

(ii) When opening an operating boiler 
door, employees shall stand clear of the 
opening of the door to avoid the heat 
blast and gases which may escape from 
the boiler. 

(10) Turbine generators. (i) Smoking 
and other ignition sources are 
prohibited near hydrogen or hydrogen 
sealing systems, and signs warning of 
the danger of explosion and fire shall be 
posted. 

(ii) Excessive hydrogen makeup or 
abnormal loss of pressure shall be 
considered as an emergency and shall 
be corrected immediately. 

(iii) A sufficient quantity of inert gas 
shall be available to purge the hydrogen 
from the largest generator. 

(11) Coal and ash handling. (i) Only 
designated persons may operate railroad 
equipment. 

(ii) Before a locomotive or locomotive 
crane is moved, a warning shall be given 
to employees in the area. 

(iii) Employees engaged in switching 
or dumping cars may not use their feet 
to line up drawheads. 

(iv) Drawheads and knuckles may not 
be shifted while locomotives or cars are 
in motion. 

(v) When a railroad car is stopped for 
unloading, the car shall be secured from 
displacement that could endanger 
employees. 

(vi) An emergency means of stopping 
dump operations shall be provided at 
railcar dumps. 

(vii) The employer shall ensure that 
employees who work in coal- or ash- 
handling conveyor areas are trained and 
knowledgeable in conveyor operation 
and in the requirements of paragraphs 
(v)(11)(viii) through (v)(11)(xii) of this 
section. 

(viii) Employees may not ride a coal- 
or ash-handling conveyor belt at any 
time. Employees may not cross over the 
conveyor belt, except at walkways, 
unless the conveyor’s energy source has 
been deenergized and has been locked 
out or tagged in accordance with 
paragraph (d) of this section. 

(ix) A conveyor that could cause 
injury when started may not be started 
until personnel in the area are alerted by 
a signal or by a designated person that 
the conveyor is about to start. 

(x) If a conveyor that could cause 
injury when started is automatically 
controlled or is controlled from a remote 
location, an audible device shall be 
provided that sounds an alarm that will 
be recognized by each employee as a 
warning that the conveyor will start and 
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that can be clearly heard at all points 
along the conveyor where personnel 
may be present. The warning device 
shall be actuated by the device starting 
the conveyor and shall continue for a 
period of time before the conveyor starts 
that is long enough to allow employees 
to move clear of the conveyor system. A 
visual warning may be used in place of 
the audible device if the employer can 
demonstrate that it will provide an 
equally effective warning in the 
particular circumstances involved. 
However if the employer can 
demonstrate that the system’s function 
would be seriously hindered by the 
required time delay, warning signs may 
be provided in place of the audible 
warning device. If the system was 
installed before January 31, 1995, 
warning signs may be provided in place 
of the audible warning device until such 
time as the conveyor or its control 
system is rebuilt or rewired. These 
warning signs shall be clear, concise, 
and legible and shall indicate that 
conveyors and allied equipment may be 
started at any time, that danger exists, 
and that personnel must keep clear. 
These warning signs shall be provided 
along the conveyor at areas not guarded 
by position or location. 

(xi) Remotely and automatically 
controlled conveyors, and conveyors 
that have operating stations which are 
not manned or which are beyond voice 
and visual contact from drive areas, 
loading areas, transfer points, and other 
locations on the conveyor path not 
guarded by location, position, or guards 
shall be furnished with emergency stop 
buttons, pull cords, limit switches, or 
similar emergency stop devices. 
However, if the employer can 
demonstrate that the design, function, 
and operation of the conveyor do not 
expose an employee to hazards, an 
emergency stop device is not required. 

(A) Emergency stop devices shall be 
easily identifiable in the immediate 
vicinity of such locations. 

(B) An emergency stop device shall 
act directly on the control of the 
conveyor involved and may not depend 
on the stopping of any other equipment. 

(C) Emergency stop devices shall be 
installed so that they cannot be 
overridden from other locations. 

(xii) Where coal-handling operations 
may produce a combustible atmosphere 
from fuel sources or from flammable 
gases or dust, sources of ignition shall 
be eliminated or safely controlled to 
prevent ignition of the combustible 
atmosphere. 

Note to paragraph (v)(11)(xii): Locations 
that are hazardous because of the presence of 
combustible dust are classified as Class II 
hazardous locations. See § 1910.307. 

(xiii) An employee may not work on 
or beneath overhanging coal in coal 
bunkers, coal silos, or coal storage areas, 
unless the employee is protected from 
all hazards posed by shifting coal. 

(xiv) An employee entering a bunker 
or silo to dislodge the contents shall 
wear a body harness with lifeline 
attached. The lifeline shall be secured to 
a fixed support outside the bunker and 
shall be attended at all times by an 
employee located outside the bunker or 
facility. 

(12) Hydroplants and equipment. 
Employees working on or close to water 
gates, valves, intakes, forebays, flumes, 
or other locations where increased or 
decreased water flow or levels may pose 
a significant hazard shall be warned and 
shall vacate such dangerous areas before 
water flow changes are made. 

(w) Special conditions. (1) Capacitors. 
The following additional requirements 
apply to work on capacitors and on 
lines connected to capacitors. 

Note to paragraph (w)(1): See paragraphs 
(m) and (n) of this section for requirements 
pertaining to the deenergizing and grounding 
of capacitor installations. 

(i) Before employees work on 
capacitors, the employer shall 
disconnect the capacitors from 
energized sources and short circuit the 
capacitors. The employer shall ensure 
that the employee short circuiting the 
capacitors waits at least 5 minutes from 
the time of disconnection before 
applying the short circuit, 

(ii) Before employees handle the 
units, the employer shall short circuit 
each unit in series-parallel capacitor 
banks between all terminals and the 
capacitor case or its rack. If the cases of 
capacitors are on ungrounded substation 
racks, the employer shall bond the racks 
to ground. 

(iii) The employer shall short circuit 
any line connected to capacitors before 
the line is treated as deenergized. 

(2) Current transformer secondaries. 
The employer shall ensure that 
employees do not open the secondary of 
a current transformer while the 
transformer is energized. If the employer 
cannot deenergize the primary of the 
current transformer before employees 
perform work on an instrument, a relay, 
or other section of a current transformer 
secondary circuit, the employer shall 
bridge the circuit so that the current 
transformer secondary does not 
experience an open-circuit condition. 

(3) Series streetlighting. (i) If the open- 
circuit voltage exceeds 600 volts, the 
employer shall ensure that employees 
work on series streetlighting circuits in 
accordance with paragraph (q) or (t) of 
this section, as appropriate. 

(ii) Before any employee opens a 
series loop, the employer shall 
deenergize the streetlighting transformer 
and isolate it from the source of supply 
or shall bridge the loop to avoid an 
open-circuit condition. 

(4) Illumination. The employer shall 
provide sufficient illumination to enable 
the employee to perform the work 
safely. 

(5) Protection against drowning. (i) 
Whenever an employee may be pulled 
or pushed, or might fall, into water 
where the danger of drowning exists, 
the employer shall provide the 
employee with, and shall ensure that 
the employee uses, a U.S. Coast Guard- 
approved personal flotation device. 

(ii) The employer shall maintain each 
personal flotation device in safe 
condition and shall inspect each 
personal flotation device frequently 
enough to ensure that it does not have 
rot, mildew, water saturation, or any 
other condition that could render the 
device unsuitable for use. 

(iii) An employee may cross streams 
or other bodies of water only if a safe 
means of passage, such as a bridge, is 
available. 

(6) Employee protection in public 
work areas. (i) Traffic-control signs and 
traffic-control devices used for the 
protection of employees shall meet 
§ 1926.200(g)(2) of this chapter. 

(ii) Before employees begin work in 
the vicinity of vehicular or pedestrian 
traffic that may endanger them, the 
employer shall place warning signs or 
flags and other traffic-control devices in 
conspicuous locations to alert and 
channel approaching traffic. 

(iii) The employer shall use barricades 
where additional employee protection is 
necessary. 

(iv) The employer shall protect 
excavated areas with barricades. 

(v) The employer shall display 
warning lights prominently at night. 

(7) Backfeed. When there is a 
possibility of voltage backfeed from 
sources of cogeneration or from the 
secondary system (for example, 
backfeed from more than one energized 
phase feeding a common load), the 
requirements of paragraph (l) of this 
section apply if employees will work 
the lines or equipment as energized, and 
the requirements of paragraphs (m) and 
(n) of this section apply if employees 
will work the lines or equipment as 
deenergized. 

(8) Lasers. The employer shall install, 
adjust, and operate laser equipment in 
accordance with § 1926.54 of this 
chapter. 

(9) Hydraulic fluids. Hydraulic fluids 
used for the insulated sections of 
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equipment shall provide insulation for 
the voltage involved. 

(x) Definitions. 
Affected employee. An employee 

whose job requires him or her to operate 
or use a machine or equipment on 
which servicing or maintenance is being 
performed under lockout or tagout, or 
whose job requires him or her to work 
in an area in which such servicing or 
maintenance is being performed. 

Attendant. An employee assigned to 
remain immediately outside the 
entrance to an enclosed or other space 
to render assistance as needed to 
employees inside the space. 

Authorized employee. An employee 
who locks out or tags out machines or 
equipment in order to perform servicing 
or maintenance on that machine or 
equipment. An affected employee 
becomes an authorized employee when 
that employee’s duties include 
performing servicing or maintenance 
covered under this section. 

Automatic circuit recloser. A self- 
controlled device for automatically 
interrupting and reclosing an 
alternating-current circuit, with a 
predetermined sequence of opening and 
reclosing followed by resetting, hold 
closed, or lockout. 

Barricade. A physical obstruction 
such as tapes, cones, or A-frame type 
wood or metal structures that provides 
a warning about, and limits access to, a 
hazardous area. 

Barrier. A physical obstruction that 
prevents contact with energized lines or 
equipment or prevents unauthorized 
access to a work area. 

Bond. The electrical interconnection 
of conductive parts designed to 
maintain a common electric potential. 

Bus. A conductor or a group of 
conductors that serve as a common 
connection for two or more circuits. 

Bushing. An insulating structure that 
includes a through conductor or that 
provides a passageway for such a 
conductor, and that, when mounted on 
a barrier, insulates the conductor from 
the barrier for the purpose of conducting 
current from one side of the barrier to 
the other. 

Cable. A conductor with insulation, 
or a stranded conductor with or without 
insulation and other coverings (single- 
conductor cable), or a combination of 
conductors insulated from one another 
(multiple-conductor cable). 

Cable sheath. A conductive protective 
covering applied to cables. 

Note to the definition of ‘‘cable sheath’’: A 
cable sheath may consist of multiple layers 
one or more of which is conductive. 

Circuit. A conductor or system of 
conductors through which an electric 
current is intended to flow. 

Clearance (between objects). The clear 
distance between two objects measured 
surface to surface. 

Clearance (for work). Authorization to 
perform specified work or permission to 
enter a restricted area. 

Communication lines. (See Lines; (1) 
Communication lines.) 

Conductor. A material, usually in the 
form of a wire, cable, or bus bar, used 
for carrying an electric current. 

Contract employer. An employer, 
other than a host employer, that 
performs work covered by this section 
under contract. 

Covered conductor. A conductor 
covered with a dielectric having no 
rated insulating strength or having a 
rated insulating strength less than the 
voltage of the circuit in which the 
conductor is used. 

Current-carrying part. A conducting 
part intended to be connected in an 
electric circuit to a source of voltage. 
Non-current-carrying parts are those not 
intended to be so connected. 

Deenergized. Free from any electrical 
connection to a source of potential 
difference and from electric charge; not 
having a potential that is different from 
the potential of the earth. 

Note to the definition of ‘‘deenergized’’: 
The term applies only to current-carrying 
parts, which are sometimes energized (alive). 

Designated employee (designated 
person). An employee (or person) who 
is assigned by the employer to perform 
specific duties under the terms of this 
section and who has sufficient 
knowledge of the construction and 
operation of the equipment, and the 
hazards involved, to perform his or her 
duties safely. 

Electric line truck. A truck used to 
transport personnel, tools, and material 
for electric supply line work. 

Electric supply equipment. Equipment 
that produces, modifies, regulates, 
controls, or safeguards a supply of 
electric energy. 

Electric supply lines. (See Lines; (2) 
Electric supply lines.) 

Electric utility. An organization 
responsible for the installation, 
operation, or maintenance of an electric 
supply system. 

Enclosed space. A working space, 
such as a manhole, vault, tunnel, or 
shaft, that has a limited means of egress 
or entry, that is designed for periodic 
employee entry under normal operating 
conditions, and that, under normal 
conditions, does not contain a 
hazardous atmosphere, but may contain 
a hazardous atmosphere under 
abnormal conditions. 

Note to the definition of ‘‘enclosed space’’: 
The Occupational Safety and Health 

Administration does not consider spaces that 
are enclosed but not designed for employee 
entry under normal operating conditions to 
be enclosed spaces for the purposes of this 
section. Similarly, the Occupational Safety 
and Health Administration does not consider 
spaces that are enclosed and that are 
expected to contain a hazardous atmosphere 
to be enclosed spaces for the purposes of this 
section. Such spaces meet the definition of 
permit spaces in § 1910.146, and entry into 
them must conform to that standard. 

Energized (alive, live). Electrically 
connected to a source of potential 
difference, or electrically charged so as 
to have a potential significantly 
different from that of earth in the 
vicinity. 

Energy isolating device. A physical 
device that prevents the transmission or 
release of energy, including, but not 
limited to, the following: a manually 
operated electric circuit breaker, a 
disconnect switch, a manually operated 
switch, a slide gate, a slip blind, a line 
valve, blocks, and any similar device 
with a visible indication of the position 
of the device. (Push buttons, selector 
switches, and other control-circuit-type 
devices are not energy isolating 
devices.) 

Energy source. Any electrical, 
mechanical, hydraulic, pneumatic, 
chemical, nuclear, thermal, or other 
energy source that could cause injury to 
employees. 

Entry (as used in paragraph (e) of this 
section). The action by which a person 
passes through an opening into an 
enclosed space. Entry includes ensuing 
work activities in that space and is 
considered to have occurred as soon as 
any part of the entrant’s body breaks the 
plane of an opening into the space. 

Equipment (electric). A general term 
including material, fittings, devices, 
appliances, fixtures, apparatus, and the 
like used as part of or in connection 
with an electrical installation. 

Exposed, Exposed to contact (as 
applied to energized parts). Not isolated 
or guarded. 

Fall restraint system. A fall protection 
system that prevents the user from 
falling any distance. 

First-aid training. Training in the 
initial care, including cardiopulmonary 
resuscitation (which includes chest 
compressions, rescue breathing, and, as 
appropriate, other heart and lung 
resuscitation techniques), performed by 
a person who is not a medical 
practitioner, of a sick or injured person 
until definitive medical treatment can 
be administered. 

Ground. A conducting connection, 
whether planned or unplanned, 
between an electric circuit or equipment 
and the earth, or to some conducting 
body that serves in place of the earth. 
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Grounded. Connected to earth or to 
some conducting body that serves in 
place of the earth. 

Guarded. Covered, fenced, enclosed, 
or otherwise protected, by means of 
suitable covers or casings, barrier rails 
or screens, mats, or platforms, designed 
to minimize the possibility, under 
normal conditions, of dangerous 
approach or inadvertent contact by 
persons or objects. 

Note to the definition of ‘‘guarded’’: Wires 
that are insulated, but not otherwise 
protected, are not guarded. 

Hazardous atmosphere. An 
atmosphere that may expose employees 
to the risk of death, incapacitation, 
impairment of ability to self-rescue (that 
is, escape unaided from an enclosed 
space), injury, or acute illness from one 
or more of the following causes: 

(1) Flammable gas, vapor, or mist in 
excess of 10 percent of its lower 
flammable limit (LFL); 

(2) Airborne combustible dust at a 
concentration that meets or exceeds its 
LFL; 

Note to the definition of ‘‘hazardous 
atmosphere’’ (2): This concentration may be 
approximated as a condition in which the 
dust obscures vision at a distance of 1.52 
meters (5 feet) or less. 

(3) Atmospheric oxygen concentration 
below 19.5 percent or above 23.5 
percent; 

(4) Atmospheric concentration of any 
substance for which a dose or a 
permissible exposure limit is published 
in Subpart G, Occupational Health and 
Environmental Control, or in Subpart Z, 
Toxic and Hazardous Substances, of 
this part and which could result in 
employee exposure in excess of its dose 
or permissible exposure limit; 

Note to the definition of ‘‘hazardous 
atmosphere’’ (4): An atmospheric 
concentration of any substance that is not 
capable of causing death, incapacitation, 
impairment of ability to self-rescue, injury, or 
acute illness due to its health effects is not 
covered by this provision. 

(5) Any other atmospheric condition 
that is immediately dangerous to life or 
health. 

Note to the definition of ‘‘hazardous 
atmosphere’’ (5): For air contaminants for 
which the Occupational Safety and Health 
Administration has not determined a dose or 
permissible exposure limit, other sources of 
information, such as Material Safety Data 
Sheets that comply with the Hazard 
Communication Standard, § 1910.1200, 
published information, and internal 
documents can provide guidance in 
establishing acceptable atmospheric 
conditions. 

High-power tests. Tests in which the 
employer uses fault currents, load 

currents, magnetizing currents, and line- 
dropping currents to test equipment, 
either at the equipment’s rated voltage 
or at lower voltages. 

High-voltage tests. Tests in which the 
employer uses voltages of 
approximately 1,000 volts as a practical 
minimum and in which the voltage 
source has sufficient energy to cause 
injury. 

High wind. A wind of such velocity 
that one or more of the following 
hazards would be present: 

(1) The wind could blow an employee 
from an elevated location, 

(2) The wind could cause an 
employee or equipment handling 
material to lose control of the material, 
or 

(3) The wind would expose an 
employee to other hazards not 
controlled by the standard involved. 

Note to the definition of ‘‘high wind’’: The 
Occupational Safety and Health 
Administration normally considers winds 
exceeding 64.4 kilometers per hour (40 miles 
per hour), or 48.3 kilometers per hour (30 
miles per hour) if the work involves material 
handling, as meeting this criteria, unless the 
employer takes precautions to protect 
employees from the hazardous effects of the 
wind. 

Host employer. An employer that 
operates, or that controls the operating 
procedures for, an electric power 
generation, transmission, or distribution 
installation on which a contract 
employer is performing work covered by 
this section. 

Note to the definition of ‘‘host employer’’: 
The Occupational Safety and Health 
Administration will treat the electric utility 
or the owner of the installation as the host 
employer if it operates or controls operating 
procedures for the installation. If the electric 
utility or installation owner neither operates 
nor controls operating procedures for the 
installation, the Occupational Safety and 
Health Administration will treat the 
employer that the utility or owner has 
contracted with to operate or control the 
operating procedures for the installation as 
the host employer. In no case will there be 
more than one host employer. 

Immediately dangerous to life or 
health (IDLH). Any condition that poses 
an immediate or delayed threat to life or 
that would cause irreversible adverse 
health effects or that would interfere 
with an individual’s ability to escape 
unaided from a permit space. 

Note to the definition of ‘‘immediately 
dangerous to life or health’’: Some 
materials—hydrogen fluoride gas and 
cadmium vapor, for example—may produce 
immediate transient effects that, even if 
severe, may pass without medical attention, 
but are followed by sudden, possibly fatal 
collapse 12–72 hours after exposure. The 
victim ‘‘feels normal’’ from recovery from 

transient effects until collapse. Such 
materials in hazardous quantities are 
considered to be ‘‘immediately’’ dangerous to 
life or health. 

Insulated. Separated from other 
conducting surfaces by a dielectric 
(including air space) offering a high 
resistance to the passage of current. 

Note to the definition of ‘‘insulated’’: 
When any object is said to be insulated, it is 
understood to be insulated for the conditions 
to which it normally is subjected. Otherwise, 
it is, for the purpose of this section, 
uninsulated. 

Insulation (cable). Material relied 
upon to insulate the conductor from 
other conductors or conducting parts or 
from ground. 

Isolated. Not readily accessible to 
persons unless special means for access 
are used. 

Line-clearance tree trimmer. An 
employee who, through related training 
or on-the-job experience or both, is 
familiar with the special techniques and 
hazards involved in line-clearance tree 
trimming. 

Note 1 to the definition of ‘‘line-clearance 
tree trimmer’’: An employee who is regularly 
assigned to a line-clearance tree-trimming 
crew and who is undergoing on-the-job 
training and who, in the course of such 
training, has demonstrated an ability to 
perform duties safely at his or her level of 
training and who is under the direct 
supervision of a line-clearance tree trimmer 
is considered to be a line-clearance tree 
trimmer for the performance of those duties. 

Note 2 to the definition of ‘‘line-clearance 
tree trimmer’’: A line-clearance tree trimmer 
is not considered to be a ‘‘qualified 
employee’’ under this section unless he or 
she has the training required for a qualified 
employee under paragraph (a)(2)(ii) of this 
section. However, under the electrical safety- 
related work practices standard in Subpart S 
of this part, a line-clearance tree trimmer is 
considered to be a ‘‘qualified employee’’. 
Tree trimming performed by such ‘‘qualified 
employees’’ is not subject to the electrical 
safety-related work practice requirements 
contained in §§ 1910.331 through 1910.335 of 
this part. (See also the note following 
§ 1910.332(b)(3) of this part for information 
regarding the training an employee must 
have to be considered a qualified employee 
under §§ 1910.331 through 1910.335 of this 
part.) 

Line-clearance tree trimming. The 
pruning, trimming, repairing, 
maintaining, removing, or clearing of 
trees, or the cutting of brush, that is 
within the following distance of electric 
supply lines and equipment: 

(1) For voltages to ground of 50 
kilovolts or less—3.05 meters (10 feet); 

(2) For voltages to ground of more 
than 50 kilovolts—3.05 meters (10 feet) 
plus 0.10 meters (4 inches) for every 10 
kilovolts over 50 kilovolts. 
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Lines. (1) Communication lines. The 
conductors and their supporting or 
containing structures which are used for 
public or private signal or 
communication service, and which 
operate at potentials not exceeding 400 
volts to ground or 750 volts between any 
two points of the circuit, and the 
transmitted power of which does not 
exceed 150 watts. If the lines are 
operating at less than 150 volts, no limit 
is placed on the transmitted power of 
the system. Under certain conditions, 
communication cables may include 
communication circuits exceeding these 
limitations where such circuits are also 
used to supply power solely to 
communication equipment. 

Note to the definition of ‘‘communication 
lines’’: Telephone, telegraph, railroad signal, 
data, clock, fire, police alarm, cable 
television, and other systems conforming to 
this definition are included. Lines used for 
signaling purposes, but not included under 
this definition, are considered as electric 
supply lines of the same voltage. 

(2) Electric supply lines. Conductors 
used to transmit electric energy and 
their necessary supporting or containing 
structures. Signal lines of more than 400 
volts are always supply lines within this 
section, and those of less than 400 volts 
are considered as supply lines, if so run 
and operated throughout. 

Manhole. A subsurface enclosure that 
personnel may enter and that is used for 
installing, operating, and maintaining 
submersible equipment or cable. 

Minimum approach distance. The 
closest distance an employee may 
approach an energized or a grounded 
object. 

Note to the definition of ‘‘minimum 
approach distance’’: Paragraph (l)(3)(i) of this 
section requires employers to establish 
minimum approach distances. 

Personal fall arrest system. A system 
used to arrest an employee in a fall from 
a working level. 

Qualified employee (qualified 
person). An employee (person) 
knowledgeable in the construction and 
operation of the electric power 
generation, transmission, and 
distribution equipment involved, along 
with the associated hazards. 

Note 1 to the definition of ‘‘qualified 
employee (qualified person)’’: An employee 
must have the training required by (a)(2)(ii) 
of this section to be a qualified employee. 

Note 2 to the definition of ‘‘qualified 
employee (qualified person)’’: Except under 
(g)(2)(iv)(C)(2) and (g)(2)(iv)(C)(3) of this 
section, an employee who is undergoing on- 
the-job training and who has demonstrated, 
in the course of such training, an ability to 
perform duties safely at his or her level of 
training and who is under the direct 
supervision of a qualified person is a 
qualified person for the performance of those 
duties. 

Statistical sparkover voltage. A 
transient overvoltage level that produces 
a 97.72-percent probability of sparkover 
(that is, two standard deviations above 
the voltage at which there is a 50- 
percent probability of sparkover). 

Statistical withstand voltage. A 
transient overvoltage level that produces 
a 0.14-percent probability of sparkover 
(that is, three standard deviations below 
the voltage at which there is a 50- 
percent probability of sparkover). 

Switch. A device for opening and 
closing or for changing the connection 
of a circuit. In this section, a switch is 
manually operable, unless otherwise 
stated. 

System operator. A qualified person 
designated to operate the system or its 
parts. 

Vault. An enclosure, above or below 
ground, that personnel may enter and 

that is used for installing, operating, or 
maintaining equipment or cable. 

Vented vault. A vault that has 
provision for air changes using exhaust- 
flue stacks and low-level air intakes 
operating on pressure and temperature 
differentials that provide for airflow that 
precludes a hazardous atmosphere from 
developing. 

Voltage. The effective (root mean 
square, or rms) potential difference 
between any two conductors or between 
a conductor and ground. This section 
expresses voltages in nominal values, 
unless otherwise indicated. The 
nominal voltage of a system or circuit is 
the value assigned to a system or circuit 
of a given voltage class for the purpose 
of convenient designation. The 
operating voltage of the system may 
vary above or below this value. 

Work-positioning equipment. A body 
belt or body harness system rigged to 
allow an employee to be supported on 
an elevated vertical surface, such as a 
utility pole or tower leg, and work with 
both hands free while leaning. 

Appendix A to § 1910.269—Flow Charts 

This appendix presents information, in the 
form of flow charts, that illustrates the scope 
and application of § 1910.269. This appendix 
addresses the interface between § 1910.269 
and Subpart S of this Part (Electrical), 
between § 1910.269 and § 1910.146 (Permit- 
required confined spaces), and between 
§ 1910.269 and § 1910.147 (The control of 
hazardous energy (lockout/tagout)). These 
flow charts provide guidance for employers 
trying to implement the requirements of 
§ 1910.269 in combination with other 
General Industry Standards contained in Part 
1910. Employers should always consult the 
relevant standards, in conjunction with this 
appendix, to ensure compliance with all 
applicable requirements. 
BILLING CODE 4510–26–P 
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1 Federal, State, and local regulatory bodies and 
electric utilities set reliability requirements that 
limit the number and duration of system outages. 

Appendix B to § 1910.269—Working on 
Exposed Energized Parts 

I. Introduction 

Electric utilities design electric power 
generation, transmission, and distribution 
installations to meet National Electrical 
Safety Code (NESC), ANSI C2, requirements. 
Electric utilities also design transmission and 
distribution lines to limit line outages as 
required by system reliability criteria 1 and to 
withstand the maximum overvoltages 
impressed on the system. Conditions such as 
switching surges, faults, and lightning can 
cause overvoltages. Electric utilities generally 
select insulator design and lengths and the 
clearances to structural parts so as to prevent 
outages from contaminated line insulation 
and during storms. Line insulator lengths and 
structural clearances have, over the years, 
come closer to the minimum approach 
distances used by workers. As minimum 
approach distances and structural clearances 
converge, it is increasingly important that 

system designers and system operating and 
maintenance personnel understand the 
concepts underlying minimum approach 
distances. 

The information in this appendix will 
assist employers in complying with the 
minimum approach-distance requirements 
contained in § 1910.269(l)(3) and (q)(3). 
Employers must use the technical criteria 
and methodology presented in this appendix 
in establishing minimum approach distances 
in accordance with § 1910.269(l)(3)(i) and 
Table R–3 and Table R–8. This appendix 
provides essential background information 
and technical criteria for the calculation of 
the required minimum approach distances 
for live-line work on electric power 
generation, transmission, and distribution 
installations. 

Unless an employer is using the maximum 
transient overvoltages specified in Table R– 
9 for voltages over 72.5 kilovolts, the 
employer must use persons knowledgeable in 
the techniques discussed in this appendix, 
and competent in the field of electric 
transmission and distribution system design, 
to determine the maximum transient 
overvoltage. 

II. General 

A. Definitions. The following definitions 
from § 1910.269(x) relate to work on or near 
electric power generation, transmission, and 
distribution lines and equipment and the 
electrical hazards they present. 

Exposed. . . . Not isolated or guarded. 
Guarded. Covered, fenced, enclosed, or 

otherwise protected, by means of suitable 
covers or casings, barrier rails or screens, 
mats, or platforms, designed to minimize the 
possibility, under normal conditions, of 
dangerous approach or inadvertent contact 
by persons or objects. 

Note to the definition of ‘‘guarded’’: Wires 
that are insulated, but not otherwise 
protected, are not guarded. 

Insulated. Separated from other conducting 
surfaces by a dielectric (including air space) 
offering a high resistance to the passage of 
current. 

Note to the definition of ‘‘insulated’’: 
When any object is said to be insulated, it is 
understood to be insulated for the conditions 
to which it normally is subjected. Otherwise, 
it is, for the purpose of this section, 
uninsulated. 
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2 Sparkover is a disruptive electric discharge in 
which an electric arc forms and electric current 
passes through air. 

3 The withstand voltage is the voltage at which 
sparkover is not likely to occur across a specified 
distance. It is the voltage taken at the 3s point 
below the sparkover voltage, assuming that the 
sparkover curve follows a normal distribution. 

Isolated. Not readily accessible to persons 
unless special means for access are used. 

Statistical sparkover voltage. A transient 
overvoltage level that produces a 97.72- 
percent probability of sparkover (that is, two 
standard deviations above the voltage at 
which there is a 50-percent probability of 
sparkover). 

Statistical withstand voltage. A transient 
overvoltage level that produces a 0.14- 
percent probability of sparkover (that is, 
three standard deviations below the voltage 
at which there is a 50-percent probability of 
sparkover). 

B. Installations energized at 50 to 300 
volts. The hazards posed by installations 
energized at 50 to 300 volts are the same as 
those found in many other workplaces. That 
is not to say that there is no hazard, but the 
complexity of electrical protection required 
does not compare to that required for high- 
voltage systems. The employee must avoid 
contact with the exposed parts, and the 
protective equipment used (such as rubber 
insulating gloves) must provide insulation for 
the voltages involved. 

C. Exposed energized parts over 300 volts 
AC. Paragraph (l)(3)(i) of § 1910.269 requires 
the employer to establish minimum approach 
distances no less than the distances 
computed by Table R–3 for ac systems so that 
employees can work safely without risk of 
sparkover.2 

Unless the employee is using electrical 
protective equipment, air is the insulating 
medium between the employee and 
energized parts. The distance between the 
employee and an energized part must be 
sufficient for the air to withstand the 
maximum transient overvoltage that can 
reach the worksite under the working 
conditions and practices the employee is 
using. This distance is the minimum air 
insulation distance, and it is equal to the 
electrical component of the minimum 
approach distance. 

Normal system design may provide or 
include a means (such as lightning arrestors) 
to control maximum anticipated transient 
overvoltages, or the employer may use 
temporary devices (portable protective gaps) 
or measures (such as preventing automatic 
circuit breaker reclosing) to achieve the same 
result. Paragraph (l)(3)(ii) of § 1910.269 
requires the employer to determine the 
maximum anticipated per-unit transient 
overvoltage, phase-to-ground, through an 
engineering analysis or assume a maximum 
anticipated per-unit transient overvoltage, 
phase-to-ground, in accordance with Table 
R–9, which specifies the following 
maximums for ac systems: 
72.6 to 420.0 kilovolts—3.5 per unit 
420.1 to 550.0 kilovolts—3.0 per unit 

550.1 to 800.0 kilovolts—2.5 per unit 
See paragraph IV.A.2, later in this 

appendix, for additional discussion of 
maximum transient overvoltages. 

D. Types of exposures. Employees working 
on or near energized electric power 
generation, transmission, and distribution 
systems face two kinds of exposures: Phase- 
to-ground and phase-to-phase. The exposure 
is phase-to-ground: (1) With respect to an 
energized part, when the employee is at 
ground potential or (2) with respect to 
ground, when an employee is at the potential 
of the energized part during live-line 
barehand work. The exposure is phase-to- 
phase, with respect to an energized part, 
when an employee is at the potential of 
another energized part (at a different 
potential) during live-line barehand work. 

III. Determination of Minimum Approach 
Distances for AC Voltages Greater Than 300 
Volts 

A. Voltages of 301 to 5,000 volts. Test data 
generally forms the basis of minimum air 
insulation distances. The lowest voltage for 
which sufficient test data exists is 5,000 
volts, and these data indicate that the 
minimum air insulation distance at that 
voltage is 20 millimeters (1 inch). Because 
the minimum air insulation distance 
increases with increasing voltage, and, 
conversely, decreases with decreasing 
voltage, an assumed minimum air insulation 
distance of 20 millimeters will protect 
against sparkover at voltages of 301 to 5,000 
volts. Thus, 20 millimeters is the electrical 
component of the minimum approach 
distance for these voltages. 

B. Voltages of 5.1 to 72.5 kilovolts. For 
voltages from 5.1 to 72.5 kilovolts, the 
Occupational Safety and Health 
Administration bases the methodology for 
calculating the electrical component of the 
minimum approach distance on Institute of 
Electrical and Electronic Engineers (IEEE) 
Standard 4–1995, Standard Techniques for 
High-Voltage Testing. Table 1 lists the critical 
sparkover distances from that standard as 
listed in IEEE Std 516–2009, IEEE Guide for 
Maintenance Methods on Energized Power 
Lines. 

TABLE 1—SPARKOVER DISTANCE FOR 
ROD-TO-ROD GAP 

60 Hz Rod-to-Rod 
sparkover 
(kV peak) 

Gap spacing 
from IEEE Std 

4–1995 
(cm) 

25 ...................................... 2 
36 ...................................... 3 
46 ...................................... 4 
53 ...................................... 5 
60 ...................................... 6 
70 ...................................... 8 
79 ...................................... 10 

TABLE 1—SPARKOVER DISTANCE FOR 
ROD-TO-ROD GAP—Continued 

60 Hz Rod-to-Rod 
sparkover 
(kV peak) 

Gap spacing 
from IEEE Std 

4–1995 
(cm) 

86 ...................................... 12 
95 ...................................... 14 
104 .................................... 16 
112 .................................... 18 
120 .................................... 20 
143 .................................... 25 
167 .................................... 30 
192 .................................... 35 
218 .................................... 40 
243 .................................... 45 
270 .................................... 50 
322 .................................... 60 

Source: IEEE Std 516–2009. 

To use this table to determine the electrical 
component of the minimum approach 
distance, the employer must determine the 
peak phase-to-ground transient overvoltage 
and select a gap from the table that 
corresponds to that voltage as a withstand 
voltage rather than a critical sparkover 
voltage. To calculate the electrical 
component of the minimum approach 
distance for voltages between 5 and 72.5 
kilovolts, use the following procedure: 

1. Divide the phase-to-phase voltage by the 
square root of 3 to convert it to a phase-to- 
ground voltage. 

2. Multiply the phase-to-ground voltage by 
the square root of 2 to convert the rms value 
of the voltage to the peak phase-to-ground 
voltage. 

3. Multiply the peak phase-to-ground 
voltage by the maximum per-unit transient 
overvoltage, which, for this voltage range, is 
3.0, as discussed later in this appendix. This 
is the maximum phase-to-ground transient 
overvoltage, which corresponds to the 
withstand voltage for the relevant exposure.3 

4. Divide the maximum phase-to-ground 
transient overvoltage by 0.85 to determine 
the corresponding critical sparkover voltage. 
(The critical sparkover voltage is 3 standard 
deviations (or 15 percent) greater than the 
withstand voltage.) 

5. Determine the electrical component of 
the minimum approach distance from Table 
1 through interpolation. 

Table 2 illustrates how to derive the 
electrical component of the minimum 
approach distance for voltages from 5.1 to 
72.5 kilovolts, before the application of any 
altitude correction factor, as explained later. 
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4 Test data demonstrates that the saturation factor 
is greater than 0 at peak voltages of about 630 
kilovolts. Systems operating at 345 kilovolts (or 

maximum system voltages of 362 kilovolts) can 
have peak maximum transient overvoltages 

exceeding 630 kilovolts. Table R–3 sets equations 
for calculating a based on peak voltage. 

TABLE 2—CALCULATING THE ELECTRICAL COMPONENT OF MAD 751 V TO 72.5 KV 

Step 
Maximum system phase-to-phase voltage (kV) 

15 36 46 72.5 

1. Divide by √3 ................................................................................. 8.7 20.8 26.6 41.9 
2. Multiply by √2 ............................................................................... 12.2 29.4 37.6 59.2 
3. Multiply by 3.0 ............................................................................. 36.7 88.2 112.7 177.6 
4. Divide by 0.85 .............................................................................. 43.2 103.7 132.6 208.9 
5. Interpolate from Table 1 .............................................................. 3+(7.2/10)*1 14+(8.7/9)*2 20+(12.6/23)*5 35+(16.9/26)*5 
Electrical component of MAD (cm) .................................................. 3.72 15.93 22.74 38.25 

C. Voltages of 72.6 to 800 kilovolts. For 
voltages of 72.6 kilovolts to 800 kilovolts, 
this section bases the electrical component of 
minimum approach distances, before the 
application of any altitude correction factor, 
on the following formula: 

Equation 1—For Voltages of 72.6 kV to 800 
kV 

D = 0.3048(C + a) VL-GT 
Where: 

D = Electrical component of the minimum 
approach distance in air in meters; 

C = a correction factor associated with the 
variation of gap sparkover with voltage; 

a = A factor relating to the saturation of air 
at system voltages of 345 kilovolts or 
higher; 4 

VL-G = Maximum system line-to-ground rms 
voltage in kilovolts—it should be the 
‘‘actual’’ maximum, or the normal 
highest voltage for the range (for 
example, 10 percent above the nominal 
voltage); and 

T = Maximum transient overvoltage factor in 
per unit. 

In Equation 1, C is 0.01: (1) For phase-to- 
ground exposures that the employer can 
demonstrate consist only of air across the 
approach distance (gap) and (2) for phase-to- 
phase exposures if the employer can 
demonstrate that no insulated tool spans the 

gap and that no large conductive object is in 
the gap. Otherwise, C is 0.011. 

In Equation 1, the term a varies depending 
on whether the employee’s exposure is 
phase-to-ground or phase-to-phase and on 
whether objects are in the gap. The employer 
must use the equations in Table 3 to calculate 
a. Sparkover test data with insulation 
spanning the gap form the basis for the 
equations for phase-to-ground exposures, and 
sparkover test data with only air in the gap 
form the basis for the equations for phase-to- 
phase exposures. The phase-to-ground 
equations result in slightly higher values of 
a, and, consequently, produce larger 
minimum approach distances, than the 
phase-to-phase equations for the same value 
of VPeak. 

TABLE 3—EQUATIONS FOR CALCULATING THE SURGE FACTOR, a 

Phase-to-ground exposures 

VPeak = TL-GVL-G √2 ...................................................................... 635 kV or less 635.1 to 915 kV 915.1 to 1,050 kV 
a ................................................................................................... 0 (VPeak- 635)/140,000 (VPeak-645)/135,000 

VPeak = TL-GVL-G√2 ....................................................................... More than 1,050 kV 

a ................................................................................................... (VPeak-675)/125,000 

Phase-to-phase exposures 1 

VPeak = (1.35TL-G + 0.45)VL-G√2 .................................................. 630 kV or less 630.1 to 848 kV 848.1 to 1,131 kV 
a ................................................................................................... 0 (VPeak-630)/155,000 (VPeak-633.6)/152,207 

VPeak = (1.35TL-G + 0.45)VL-G√2 .................................................. 1,131.1 to 1,485 kV More than 1,485 kV 
a ................................................................................................... (VPeak-628)/153,846 (VPeak-350.5)/203,666 

1 Use the equations for phase-to-ground exposures (with VPeak for phase-to-phase exposures) unless the employer can demonstrate that no in-
sulated tool spans the gap and that no large conductive object is in the gap. 

In Equation 1, T is the maximum transient 
overvoltage factor in per unit. As noted 
earlier, § 1910.269(l)(3)(ii) requires the 
employer to determine the maximum 
anticipated per-unit transient overvoltage, 
phase-to-ground, through an engineering 
analysis or assume a maximum anticipated 
per-unit transient overvoltage, phase-to- 
ground, in accordance with Table R–9. For 
phase-to-ground exposures, the employer 
uses this value, called TL-G, as T in Equation 
1. IEEE Std 516–2009 provides the following 
formula to calculate the phase-to-phase 
maximum transient overvoltage, TL-L, from 
TL-G: 
TL-L = 1.35TL-G + 0.45 

For phase-to-phase exposures, the employer 
uses this value as T in Equation 1. 

D. Provisions for inadvertent movement. 
The minimum approach distance must 
include an ‘‘adder’’ to compensate for the 
inadvertent movement of the worker relative 
to an energized part or the movement of the 
part relative to the worker. This ‘‘adder’’ 
must account for this possible inadvertent 
movement and provide the worker with a 
comfortable and safe zone in which to work. 
Employers must add the distance for 
inadvertent movement (called the 
‘‘ergonomic component of the minimum 
approach distance’’) to the electrical 
component to determine the total safe 

minimum approach distances used in live- 
line work. 

The Occupational Safety and Health 
Administration based the ergonomic 
component of the minimum approach 
distance on response time-distance analysis. 
This technique uses an estimate of the total 
response time to a hazardous incident and 
converts that time to the distance traveled. 
For example, the driver of a car takes a given 
amount of time to respond to a ‘‘stimulus’’ 
and stop the vehicle. The elapsed time 
involved results in the car’s traveling some 
distance before coming to a complete stop. 
This distance depends on the speed of the car 

VerDate Mar<15>2010 23:17 Apr 10, 2014 Jkt 232001 PO 00000 Frm 00353 Fmt 4701 Sfmt 4700 E:\FR\FM\11APR2.SGM 11APR2m
st

oc
ks

til
l o

n 
D

S
K

4V
P

T
V

N
1P

R
O

D
 w

ith
 R

U
LE

S
2



20668 Federal Register / Vol. 79, No. 70 / Friday, April 11, 2014 / Rules and Regulations 

5 For voltages of 50 to 300 volts, Table R–3 
specifies a minimum approach distance of ‘‘avoid 

contact.’’ The minimum approach distance for this voltage range contains neither an electrical 
component nor an ergonomic component. 

at the time the stimulus appears and the 
reaction time of the driver. 

In the case of live-line work, the employee 
must first perceive that he or she is 
approaching the danger zone. Then, the 
worker responds to the danger and must 
decelerate and stop all motion toward the 
energized part. During the time it takes to 
stop, the employee will travel some distance. 
This is the distance the employer must add 
to the electrical component of the minimum 
approach distance to obtain the total safe 
minimum approach distance. 

At voltages from 751 volts to 72.5 
kilovolts,5 the electrical component of the 
minimum approach distance is smaller than 
the ergonomic component. At 72.5 kilovolts, 
the electrical component is only a little more 
than 0.3 meters (1 foot). An ergonomic 
component of the minimum approach 

distance must provide for all the worker’s 
unanticipated movements. At these voltages, 
workers generally use rubber insulating 
gloves; however, these gloves protect only a 
worker’s hands and arms. Therefore, the 
energized object must be at a safe approach 
distance to protect the worker’s face. In this 
case, 0.61 meters (2 feet) is a sufficient and 
practical ergonomic component of the 
minimum approach distance. 

For voltages between 72.6 and 800 
kilovolts, employees must use different work 
practices during energized line work. 
Generally, employees use live-line tools (hot 
sticks) to perform work on energized 
equipment. These tools, by design, keep the 
energized part at a constant distance from the 
employee and, thus, maintain the appropriate 
minimum approach distance automatically. 

The location of the worker and the type of 
work methods the worker is using also 
influence the length of the ergonomic 
component of the minimum approach 
distance. In this higher voltage range, the 
employees use work methods that more 
tightly control their movements than when 
the workers perform work using rubber 
insulating gloves. The worker, therefore, is 
farther from the energized line or equipment 
and must be more precise in his or her 
movements just to perform the work. For 
these reasons, this section adopts an 
ergonomic component of the minimum 
approach distance of 0.31 m (1 foot) for 
voltages between 72.6 and 800 kilovolts. 

Table 4 summarizes the ergonomic 
component of the minimum approach 
distance for various voltage ranges. 

TABLE 4—ERGONOMIC COMPONENT OF MINIMUM APPROACH DISTANCE 

Voltage range (kV) 
Distance 

m ft 

0.301 to 0.750 .................................................................................................................................................. 0.31 1.0 
0.751 to 72.5 .................................................................................................................................................... 0.61 2.0 
72.6 to 800 ....................................................................................................................................................... 0.31 1.0 

Note: The employer must add this distance to the electrical component of the minimum approach distance to obtain the full minimum approach 
distance. 

The ergonomic component of the 
minimum approach distance accounts for 
errors in maintaining the minimum approach 
distance (which might occur, for example, if 
an employee misjudges the length of a 
conductive object he or she is holding), and 
for errors in judging the minimum approach 
distance. The ergonomic component also 
accounts for inadvertent movements by the 
employee, such as slipping. In contrast, the 
working position selected to properly 
maintain the minimum approach distance 
must account for all of an employee’s 
reasonably likely movements and still permit 

the employee to adhere to the applicable 
minimum approach distance. (See Figure 1.) 
Reasonably likely movements include an 
employee’s adjustments to tools, equipment, 
and working positions and all movements 
needed to perform the work. For example, 
the employee should be able to perform all 
of the following actions without straying into 
the minimum approach distance: 

• Adjust his or her hardhat, 
• maneuver a tool onto an energized part 

with a reasonable amount of overreaching or 
underreaching, 

• reach for and handle tools, material, and 
equipment passed to him or her, and 

• adjust tools, and replace components on 
them, when necessary during the work 
procedure. 

The training of qualified employees 
required under § 1910.269(a)(2), and the job 
planning and briefing required under 
§ 1910.269(c), must address selection of a 
proper working position. 
BILLING CODE 4510–26–P 
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6 For the purposes of estimating arc length, 
§ 1910.269 generally assumes a more conservative 
dielectric strength of 10 kilovolts per 25.4 
millimeters, consistent with assumptions made in 
consensus standards such as the National Electrical 
Safety Code (IEEE C2–2012). The more conservative 

value accounts for variables such as electrode 
shape, wave shape, and a certain amount of 
overvoltage. 

BILLING CODE 4510–26–C 

E. Miscellaneous correction factors. 
Changes in the air medium that forms the 
insulation influences the strength of an air 
gap. A brief discussion of each factor follows. 

1. Dielectric strength of air. The dielectric 
strength of air in a uniform electric field at 
standard atmospheric conditions is 

approximately 3 kilovolts per millimeter.6 The pressure, temperature, and humidity of 
the air, the shape, dimensions, and 
separation of the electrodes, and the 
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characteristics of the applied voltage (wave 
shape) affect the disruptive gradient. 

2. Atmospheric effect. The empirically 
determined electrical strength of a given gap 
is normally applicable at standard 
atmospheric conditions (20 °C, 101.3 
kilopascals, 11 grams/cubic centimeter 
humidity). An increase in the density 
(humidity) of the air inhibits sparkover for a 
given air gap. The combination of 
temperature and air pressure that results in 
the lowest gap sparkover voltage is high 
temperature and low pressure. This 
combination of conditions is not likely to 
occur. Low air pressure, generally associated 
with high humidity, causes increased 
electrical strength. An average air pressure 
generally correlates with low humidity. Hot 
and dry working conditions normally result 
in reduced electrical strength. The equations 
for minimum approach distances in Table 
R–3 assume standard atmospheric 
conditions. 

3. Altitude. The reduced air pressure at 
high altitudes causes a reduction in the 

electrical strength of an air gap. An employer 
must increase the minimum approach 
distance by about 3 percent per 300 meters 
(1,000 feet) of increased altitude for altitudes 
above 900 meters (3,000 feet). Table R–5 
specifies the altitude correction factor that 
the employer must use in calculating 
minimum approach distances. 

IV. Determining Minimum Approach 
Distances 

A. Factors Affecting Voltage Stress at the 
Worksite 

1. System voltage (nominal). The nominal 
system voltage range determines the voltage 
for purposes of calculating minimum 
approach distances. The employer selects the 
range in which the nominal system voltage 
falls, as given in the relevant table, and uses 
the highest value within that range in per- 
unit calculations. 

2. Transient overvoltages. Operation of 
switches or circuit breakers, a fault on a line 
or circuit or on an adjacent circuit, and 

similar activities may generate transient 
overvoltages on an electrical system. Each 
overvoltage has an associated transient 
voltage wave shape. The wave shape arriving 
at the site and its magnitude vary 
considerably. 

In developing requirements for minimum 
approach distances, the Occupational Safety 
and Health Administration considered the 
most common wave shapes and the 
magnitude of transient overvoltages found on 
electric power generation, transmission, and 
distribution systems. The equations in Table 
R–3 for minimum approach distances use 
per-unit maximum transient overvoltages, 
which are relative to the nominal maximum 
voltage of the system. For example, a 
maximum transient overvoltage value of 3.0 
per unit indicates that the highest transient 
overvoltage is 3.0 times the nominal 
maximum system voltage. 

3. Typical magnitude of overvoltages. 
Table 5 lists the magnitude of typical 
transient overvoltages. 

TABLE 5—MAGNITUDE OF TYPICAL TRANSIENT OVERVOLTAGES 

Cause Magnitude 
(per unit) 

Energized 200-mile line without closing resistors ........................................................................................................................... 3.5 
Energized 200-mile line with one-step closing resistor ................................................................................................................... 2.1 
Energized 200-mile line with multistep resistor ............................................................................................................................... 2.5 
Reclosing with trapped charge one-step resistor ............................................................................................................................ 2.2 
Opening surge with single restrike .................................................................................................................................................. 3.0 
Fault initiation unfaulted phase ........................................................................................................................................................ 2.1 
Fault initiation adjacent circuit ......................................................................................................................................................... 2.5 
Fault clearing ................................................................................................................................................................................... 1.7 to 1.9 

4. Standard deviation—air-gap withstand. 
For each air gap length under the same 
atmospheric conditions, there is a statistical 
variation in the breakdown voltage. The 
probability of breakdown against voltage has 
a normal (Gaussian) distribution. The 
standard deviation of this distribution varies 
with the wave shape, gap geometry, and 
atmospheric conditions. The withstand 
voltage of the air gap is three standard 
deviations (3s) below the critical sparkover 
voltage. (The critical sparkover voltage is the 
crest value of the impulse wave that, under 
specified conditions, causes sparkover 50 
percent of the time. An impulse wave of 
three standard deviations below this value, 
that is, the withstand voltage, has a 
probability of sparkover of approximately 1 
in 1,000.) 

5. Broken Insulators. Tests show 
reductions in the insulation strength of 
insulator strings with broken skirts. Broken 
units may lose up to 70 percent of their 
withstand capacity. Because an employer 
cannot determine the insulating capability of 
a broken unit without testing it, the employer 
must consider damaged units in an insulator 
to have no insulating value. Additionally, the 
presence of a live-line tool alongside an 
insulator string with broken units may 
further reduce the overall insulating strength. 
The number of good units that must be 
present in a string for it to be ‘‘insulated’’ as 
defined by § 1910.269(x) depends on the 

maximum overvoltage possible at the 
worksite. 

B. Minimum Approach Distances Based on 
Known, Maximum-Anticipated Per-Unit 
Transient Overvoltages 

1. Determining the minimum approach 
distance for AC systems. Under 
§ 1910.269(l)(3)(ii), the employer must 
determine the maximum anticipated per-unit 
transient overvoltage, phase-to-ground, 
through an engineering analysis or must 
assume a maximum anticipated per-unit 
transient overvoltage, phase-to-ground, in 
accordance with Table R–9. When the 
employer conducts an engineering analysis of 
the system and determines that the maximum 
transient overvoltage is lower than specified 
by Table R–9, the employer must ensure that 
any conditions assumed in the analysis, for 
example, that employees block reclosing on 
a circuit or install portable protective gaps, 
are present during energized work. To ensure 
that these conditions are present, the 
employer may need to institute new live- 
work procedures reflecting the conditions 
and limitations set by the engineering 
analysis. 

2. Calculation of reduced approach 
distance values. An employer may take the 
following steps to reduce minimum approach 
distances when the maximum transient 
overvoltage on the system (that is, the 
maximum transient overvoltage without 
additional steps to control overvoltages) 

produces unacceptably large minimum 
approach distances: 

Step 1. Determine the maximum voltage 
(with respect to a given nominal voltage 
range) for the energized part. 

Step 2. Determine the technique to use to 
control the maximum transient overvoltage. 
(See paragraphs IV.C and IV.D of this 
appendix.) Determine the maximum transient 
overvoltage that can exist at the worksite 
with that form of control in place and with 
a confidence level of 3s. This voltage is the 
withstand voltage for the purpose of 
calculating the appropriate minimum 
approach distance. 

Step 3. Direct employees to implement 
procedures to ensure that the control 
technique is in effect during the course of the 
work. 

Step 4. Using the new value of transient 
overvoltage in per unit, calculate the required 
minimum approach distance from Table 
R–3. 

C. Methods of Controlling Possible Transient 
Overvoltage Stress Found on a System 

1. Introduction. There are several means of 
controlling overvoltages that occur on 
transmission systems. For example, the 
employer can modify the operation of circuit 
breakers or other switching devices to reduce 
switching transient overvoltages. 
Alternatively, the employer can hold the 
overvoltage to an acceptable level by 
installing surge arresters or portable 
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7 The detailed design of a circuit interrupter, such 
as the design of the contacts, resistor insertion, and 
breaker timing control, are beyond the scope of this 
appendix. The design of the system generally 
accounts for these features. This appendix only 
discusses features that can limit the maximum 
switching transient overvoltage on a system. 

8 Surge arrester application is beyond the scope 
of this appendix. However, if the employer installs 
the arrester near the work site, the application 
would be similar to the protective gaps discussed 
in paragraph IV.D of this appendix. 

9 The employer should check the withstand 
voltage to ensure that it results in a probability of 
gap flashover that is acceptable from a system 
outage perspective. (In other words, a gap sparkover 
will produce a system outage. The employer should 
determine whether such an outage will impact 
overall system performance to an acceptable 
degree.) In general, the withstand voltage should be 
at least 1.25 times the maximum crest operating 
voltage. 

10 The manufacturer of the gap provides, based on 
test data, the critical sparkover voltage for each gap 
spacing (for example, a critical sparkover voltage of 
665 kilovolts for a gap spacing of 1.2 meters). The 
withstand voltage for the gap is equal to 85 percent 
of its critical sparkover voltage. 

11 Switch steps 1 and 2 if the length of the 
protective gap is known. 

12 IEEE Std 516–2009 states that most employers 
add 0.2 to the calculated value of T as an additional 
safety factor. 

13 To eliminate sparkovers due to minor system 
disturbances, the employer should use a withstand 
voltage no lower than 1.25 p.u. Note that this is a 
practical, or operational, consideration only. It may 
be feasible for the employer to use lower values of 
withstand voltage. 

protective gaps on the system. In addition, 
the employer can change the transmission 
system to minimize the effect of switching 
operations. Section 4.8 of IEEE Std 516–2009 
describes various ways of controlling, and 
thereby reducing, maximum transient 
overvoltages. 

2. Operation of circuit breakers. 7 The 
maximum transient overvoltage that can 
reach the worksite is often the result of 
switching on the line on which employees 
are working. Disabling automatic reclosing 
during energized line work, so that the line 
will not be reenergized after being opened for 
any reason, limits the maximum switching 
surge overvoltage to the larger of the opening 
surge or the greatest possible fault-generated 
surge, provided that the devices (for example, 
insertion resistors) are operable and will 
function to limit the transient overvoltage 
and that circuit breaker restrikes do not 
occur. The employer must ensure the proper 
functioning of insertion resistors and other 
overvoltage-limiting devices when the 
employer’s engineering analysis assumes 
their proper operation to limit the 
overvoltage level. If the employer cannot 
disable the reclosing feature (because of 
system operating conditions), other methods 
of controlling the switching surge level may 
be necessary. 

Transient surges on an adjacent line, 
particularly for double circuit construction, 
may cause a significant overvoltage on the 
line on which employees are working. The 
employer’s engineering analysis must 
account for coupling to adjacent lines. 

3. Surge arresters. The use of modern surge 
arresters allows a reduction in the basic 
impulse-insulation levels of much 
transmission system equipment. The primary 
function of early arresters was to protect the 
system insulation from the effects of 
lightning. Modern arresters not only dissipate 
lightning-caused transients, but may also 
control many other system transients caused 
by switching or faults. 

The employer may use properly designed 
arresters to control transient overvoltages 
along a transmission line and thereby reduce 
the requisite length of the insulator string 
and possibly the maximum transient 
overvoltage on the line.8 

4. Switching Restrictions. Another form of 
overvoltage control involves establishing 
switching restrictions, whereby the employer 
prohibits the operation of circuit breakers 
until certain system conditions are present. 
The employer restricts switching by using a 
tagging system, similar to that used for a 
permit, except that the common term used 
for this activity is a ‘‘hold-off’’ or 
‘‘restriction.’’ These terms indicate that the 
restriction does not prevent operation, but 

only modifies the operation during the live- 
work activity. 

D. Minimum Approach Distance Based on 
Control of Maximum Transient Overvoltage 
at the Worksite 

When the employer institutes control of 
maximum transient overvoltage at the 
worksite by installing portable protective 
gaps, the employer may calculate the 
minimum approach distance as follows: 

Step 1. Select the appropriate withstand 
voltage for the protective gap based on 
system requirements and an acceptable 
probability of gap sparkover.9 

Step 2. Determine a gap distance that 
provides a withstand voltage 10 greater than 
or equal to the one selected in the first step.11 

Step 3. Use 110 percent of the gap’s critical 
sparkover voltage to determine the phase-to- 
ground peak voltage at gap sparkover 
(VPPG Peak). 

Step 4. Determine the maximum transient 
overvoltage, phase-to-ground, at the worksite 
from the following formula: 

Step 5. Use this value of T 12 in the 
equation in Table R–3 to obtain the minimum 
approach distance. If the worksite is no more 
than 900 meters (3,000 feet) above sea level, 
the employer may use this value of T to 
determine the minimum approach distance 
from Table 7 through Table 14. 

Note: All rounding must be to the next 
higher value (that is, always round up). 

Sample protective gap calculations. 
Problem: Employees are to perform work 

on a 500-kilovolt transmission line at sea 
level that is subject to transient overvoltages 
of 2.4 p.u. The maximum operating voltage 
of the line is 550 kilovolts. Determine the 
length of the protective gap that will provide 
the minimum practical safe approach 
distance. Also, determine what that 
minimum approach distance is. 

Step 1. Calculate the smallest practical 
maximum transient overvoltage (1.25 times 
the crest phase-to-ground voltage): 13 

This value equals the withstand voltage of 
the protective gap. 

Step 2. Using test data for a particular 
protective gap, select a gap that has a critical 
sparkover voltage greater than or equal to: 
561kV ÷ 0.85 = 660kV 
For example, if a protective gap with a 1.22- 
m (4.0-foot) spacing tested to a critical 
sparkover voltage of 665 kilovolts (crest), 
select this gap spacing. 

Step 3. The phase-to-ground peak voltage 
at gap sparkover (VPPG Peak) is 110 percent of 
the value from the previous step: 
665kV × 1.10 = 732kV 
This value corresponds to the withstand 
voltage of the electrical component of the 
minimum approach distance. 

Step 4. Use this voltage to determine the 
worksite value of T: 

Step 5. Use this value of T in the equation 
in Table R–3 to obtain the minimum 
approach distance, or look up the minimum 
approach distance in Table 7 through Table 
14: 
MAD = 2.29m (7.6 ft). 

E. Location of Protective Gaps 

1. Adjacent structures. The employer may 
install the protective gap on a structure 
adjacent to the worksite, as this practice does 
not significantly reduce the protection 
afforded by the gap. 

2. Terminal stations. Gaps installed at 
terminal stations of lines or circuits provide 
a level of protection; however, that level of 
protection may not extend throughout the 
length of the line to the worksite. The use of 
substation terminal gaps raises the possibility 
that separate surges could enter the line at 
opposite ends, each with low enough 
magnitude to pass the terminal gaps without 
sparkover. When voltage surges occur 
simultaneously at each end of a line and 
travel toward each other, the total voltage on 
the line at the point where they meet is the 
arithmetic sum of the two surges. A gap 
installed within 0.8 km (0.5 mile) of the 
worksite will protect against such 
intersecting waves. Engineering studies of a 
particular line or system may indicate that 
employers can adequately protect employees 
by installing gaps at even more distant 
locations. In any event, unless using the 
default values for T from Table R–9, the 
employer must determine T at the worksite. 

3. Worksite. If the employer installs 
protective gaps at the worksite, the gap 
setting establishes the worksite impulse 
insulation strength. Lightning strikes as far as 
6 miles from the worksite can cause a voltage 
surge greater than the gap withstand voltage, 
and a gap sparkover can occur. In addition, 
the gap can sparkover from overvoltages on 
the line that exceed the withstand voltage of 
the gap. Consequently, the employer must 
protect employees from hazards resulting 
from any sparkover that could occur. 
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F. Disabling automatic reclosing. There are 
two reasons to disable the automatic- 
reclosing feature of circuit-interrupting 
devices while employees are performing live- 
line work: 

• To prevent reenergization of a circuit 
faulted during the work, which could create 
a hazard or result in more serious injuries or 

damage than the injuries or damage produced 
by the original fault; 

• To prevent any transient overvoltage 
caused by the switching surge that would 
result if the circuit were reenergized. 

However, due to system stability 
considerations, it may not always be feasible 
to disable the automatic-reclosing feature. 

V. Minimum Approach-Distance Tables 

A. Legacy tables. Employers may use the 
minimum approach distances in Table 6 
through Table 13 until March 31, 2015. 

TABLE 6—MINIMUM APPROACH DISTANCES UNTIL MARCH 31, 2015 

Voltage range phase to phase 
(kV) 

Phase-to-ground exposure Phase-to-phase exposure 

m ft m ft 

0.05 to 1.0 ....................................................................................................... Avoid Contact Avoid Contact 

1.1 to 15.0 ....................................................................................................... 2.10 0.64 2.20 0.66 
15.1 to 36.0 ..................................................................................................... 2.30 0.72 2.60 0.77 
36.1 to 46.0 ..................................................................................................... 2.60 0.77 2.80 0.85 
46.1 to 72.5 ..................................................................................................... 3.00 0.90 3.50 1.05 
72.6 to 121 ...................................................................................................... 3.20 0.95 4.30 1.29 
138 to 145 ....................................................................................................... 3.60 1.09 4.90 1.50 
161 to 169 ....................................................................................................... 4.00 1.22 5.70 1.71 
230 to 242 ....................................................................................................... 5.30 1.59 7.50 2.27 
345 to 362 ....................................................................................................... 8.50 2.59 12.50 3.80 
500 to 550 ....................................................................................................... 11.30 3.42 18.10 5.50 
765 to 800 ....................................................................................................... 14.90 4.53 26.00 7.91 

Note: The clear live-line tool distance must equal or exceed the values for the indicated voltage ranges. 

TABLE 7—MINIMUM APPROACH DISTANCES UNTIL MARCH 31, 2015—72.6 TO 121.0 KV WITH OVERVOLTAGE FACTOR 

T (p.u.) 
Phase-to-ground exposure Phase-to-phase exposure 

m ft m ft 

2.0 ................................................................................................................... 0.74 2.42 1.09 3.58 
2.1 ................................................................................................................... 0.76 2.50 1.09 3.58 
2.2 ................................................................................................................... 0.79 2.58 1.12 3.67 
2.3 ................................................................................................................... 0.81 2.67 1.14 3.75 
2.4 ................................................................................................................... 0.84 2.75 1.17 3.83 
2.5 ................................................................................................................... 0.84 2.75 1.19 3.92 
2.6 ................................................................................................................... 0.86 2.83 1.22 4.00 
2.7 ................................................................................................................... 0.89 2.92 1.24 4.08 
2.8 ................................................................................................................... 0.91 3.00 1.24 4.08 
2.9 ................................................................................................................... 0.94 3.08 1.27 4.17 
3.0 ................................................................................................................... 0.97 3.17 1.30 4.25 

Note 1: The employer may apply the distance specified in this table only where the employer determines the maximum anticipated per-unit 
transient overvoltage by engineering analysis. (Table 6 applies otherwise.) 

Note 2: The distances specified in this table are the air, bare-hand, and live-line tool distances. 

TABLE 8—MINIMUM APPROACH DISTANCES UNTIL MARCH 31, 2015—121.1 TO 145.0 KV WITH OVERVOLTAGE FACTOR 

T (p.u.) 
Phase-to-ground exposure Phase-to-phase exposure 

m ft m ft 

2.0 ................................................................................................................... 0.84 2.75 1.24 4.08 
2.1 ................................................................................................................... 0.86 2.83 1.27 4.17 
2.2 ................................................................................................................... 0.89 2.92 1.30 4.25 
2.3 ................................................................................................................... 0.91 3.00 1.32 4.33 
2.4 ................................................................................................................... 0.94 3.08 1.35 4.42 
2.5 ................................................................................................................... 0.97 3.17 1.37 4.50 
2.6 ................................................................................................................... 0.99 3.25 1.40 4.58 
2.7 ................................................................................................................... 1.02 3.33 1.42 4.67 
2.8 ................................................................................................................... 1.04 3.42 1.45 4.75 
2.9 ................................................................................................................... 1.07 3.50 1.47 4.83 
3.0 ................................................................................................................... 1.09 3.58 1.50 4.92 

Note 1: The employer may apply the distance specified in this table only where the employer determines the maximum anticipated per-unit 
transient overvoltage by engineering analysis. (Table 6 applies otherwise.) 

Note 2: The distances specified in this table are the air, bare-hand, and live-line tool distances. 
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TABLE 9—MINIMUM APPROACH DISTANCES UNTIL MARCH 31, 2015—145.1 TO 169.0 KV WITH OVERVOLTAGE FACTOR 

T (p.u.) 
Phase-to-ground exposure Phase-to-phase exposure 

m ft m ft 

2.0 ................................................................................................................... 0.91 3.00 1.42 4.67 
2.1 ................................................................................................................... 0.97 3.17 1.45 4.75 
2.2 ................................................................................................................... 0.99 3.25 1.47 4.83 
2.3 ................................................................................................................... 1.02 3.33 1.50 4.92 
2.4 ................................................................................................................... 1.04 3.42 1.52 5.00 
2.5 ................................................................................................................... 1.07 3.50 1.57 5.17 
2.6 ................................................................................................................... 1.12 3.67 1.60 5.25 
2.7 ................................................................................................................... 1.14 3.75 1.63 5.33 
2.8 ................................................................................................................... 1.17 3.83 1.65 5.42 
2.9 ................................................................................................................... 1.19 3.92 1.68 5.50 
3.0 ................................................................................................................... 1.22 4.00 1.73 5.67 

Note 1: The employer may apply the distance specified in this table only where the employer determines the maximum anticipated per-unit 
transient overvoltage by engineering analysis. (Table 6 applies otherwise.) 

Note 2: The distances specified in this table are the air, bare-hand, and live-line tool distances. 

TABLE 10—MINIMUM APPROACH DISTANCES UNTIL MARCH 31, 2015—169.1 TO 242.0 KV WITH OVERVOLTAGE FACTOR 

T (p.u.) 
Phase-to-ground exposure Phase-to-phase exposure 

m ft m ft 

2.0 ................................................................................................................... 1.17 3.83 1.85 6.08 
2.1 ................................................................................................................... 1.22 4.00 1.91 6.25 
2.2 ................................................................................................................... 1.24 4.08 1.93 6.33 
2.3 ................................................................................................................... 1.30 4.25 1.98 6.50 
2.4 ................................................................................................................... 1.35 4.42 2.01 6.58 
2.5 ................................................................................................................... 1.37 4.50 2.06 6.75 
2.6 ................................................................................................................... 1.42 4.67 2.11 6.92 
2.7 ................................................................................................................... 1.47 4.83 2.13 7.00 
2.8 ................................................................................................................... 1.50 4.92 2.18 7.17 
2.9 ................................................................................................................... 1.55 5.08 2.24 7.33 
3.0 ................................................................................................................... 1.60 5.25 2.29 7.50 

Note 1: The employer may apply the distance specified in this table only where the employer determines the maximum anticipated per-unit 
transient overvoltage by engineering analysis. (Table 6 applies otherwise.) 

Note 2: The distances specified in this table are the air, bare-hand, and live-line tool distances. 

TABLE 11—MINIMUM APPROACH DISTANCES UNTIL MARCH 31, 2015—242.1 TO 362.0 KV WITH OVERVOLTAGE FACTOR 

T (p.u.) 
Phase-to-ground exposure Phase-to-phase exposure 

m ft m ft 

2.0 ................................................................................................................... 1.60 5.25 2.62 8.58 
2.1 ................................................................................................................... 1.65 5.42 2.69 8.83 
2.2 ................................................................................................................... 1.75 5.75 2.79 9.17 
2.3 ................................................................................................................... 1.85 6.08 2.90 9.50 
2.4 ................................................................................................................... 1.93 6.33 3.02 9.92 
2.5 ................................................................................................................... 2.03 6.67 3.15 10.33 
2.6 ................................................................................................................... 2.16 7.08 3.28 10.75 
2.7 ................................................................................................................... 2.26 7.42 3.40 11.17 
2.8 ................................................................................................................... 2.36 7.75 3.53 11.58 
2.9 ................................................................................................................... 2.49 8.17 3.68 12.08 
3.0 ................................................................................................................... 2.59 8.50 3.81 12.50 

Note 1: The employer may apply the distance specified in this table only where the employer determines the maximum anticipated per-unit 
transient overvoltage by engineering analysis. (Table 6 applies otherwise.) 

Note 2: The distances specified in this table are the air, bare-hand, and live-line tool distances. 

TABLE 12—MINIMUM APPROACH DISTANCES UNTIL MARCH 31, 2015—362.1 TO 552.0 KV WITH OVERVOLTAGE FACTOR 

T (p.u.) 
Phase-to-ground exposure Phase-to-phase exposure 

m ft m ft 

1.5 ................................................................................................................... 1.83 6.00 2.24 7.33 
1.6 ................................................................................................................... 1.98 6.50 2.67 8.75 
1.7 ................................................................................................................... 2.13 7.00 3.10 10.17 
1.8 ................................................................................................................... 2.31 7.58 3.53 11.58 
1.9 ................................................................................................................... 2.46 8.08 4.01 13.17 
2.0 ................................................................................................................... 2.67 8.75 4.52 14.83 
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TABLE 12—MINIMUM APPROACH DISTANCES UNTIL MARCH 31, 2015—362.1 TO 552.0 KV WITH OVERVOLTAGE 
FACTOR—Continued 

T (p.u.) 
Phase-to-ground exposure Phase-to-phase exposure 

m ft m ft 

2.1 ................................................................................................................... 2.84 9.33 4.75 15.58 
2.2 ................................................................................................................... 3.02 9.92 4.98 16.33 
2.3 ................................................................................................................... 3.20 10.50 5.23 17.17 
2.4 ................................................................................................................... 3.43 11.25 5.51 18.08 

Note 1: The employer may apply the distance specified in this table only where the employer determines the maximum anticipated per-unit 
transient overvoltage by engineering analysis. (Table 6 applies otherwise.) 

Note 2: The distances specified in this table are the air, bare-hand, and live-line tool distances. 

TABLE 13—MINIMUM APPROACH DISTANCES UNTIL MARCH 31, 2015—552.1 TO 800.0 KV WITH OVERVOLTAGE FACTOR 

T (p.u.) 
Phase-to-ground exposure Phase-to-phase exposure 

m ft m ft 

.
1.5 ................................................................................................................... 2.95 9.67 3.68 12.08 
1.6 ................................................................................................................... 3.25 10.67 4.42 14.50 
1.7 ................................................................................................................... 3.56 11.67 5.23 17.17 
1.8 ................................................................................................................... 3.86 12.67 6.07 19.92 
1.9 ................................................................................................................... 4.19 13.75 6.99 22.92 
2.0 ................................................................................................................... 4.55 14.92 7.92 26.00 

Note 1: The employer may apply the distance specified in this table only where the employer determines the maximum anticipated per-unit 
transient overvoltage by engineering analysis. (Table 6 applies otherwise.) 

Note 2: The distances specified in this table are the air, bare-hand, and live-line tool distances. 

B. Alternative minimum approach 
distances. Employers may use the minimum 
approach distances in Table 14 through Table 

21 provided that the employer follows the 
notes to those tables. 

TABLE 14—AC MINIMUM APPROACH DISTANCES—72.6 TO 121.0 KV 

T (p.u.) 
Phase-to-ground exposure Phase-to-phase exposure 

m ft m ft 

1.5 ................................................................................................................... 0.67 2.2 0.84 2.8 
1.6 ................................................................................................................... 0.69 2.3 0.87 2.9 
1.7 ................................................................................................................... 0.71 2.3 0.90 3.0 
1.8 ................................................................................................................... 0.74 2.4 0.93 3.1 
1.9 ................................................................................................................... 0.76 2.5 0.96 3.1 
2.0 ................................................................................................................... 0.78 2.6 0.99 3.2 
2.1 ................................................................................................................... 0.81 2.7 1.01 3.3 
2.2 ................................................................................................................... 0.83 2.7 1.04 3.4 
2.3 ................................................................................................................... 0.85 2.8 1.07 3.5 
2.4 ................................................................................................................... 0.88 2.9 1.10 3.6 
2.5 ................................................................................................................... 0.90 3.0 1.13 3.7 
2.6 ................................................................................................................... 0.92 3.0 1.16 3.8 
2.7 ................................................................................................................... 0.95 3.1 1.19 3.9 
2.8 ................................................................................................................... 0.97 3.2 1.22 4.0 
2.9 ................................................................................................................... 0.99 3.2 1.24 4.1 
3.0 ................................................................................................................... 1.02 3.3 1.27 4.2 
3.1 ................................................................................................................... 1.04 3.4 1.30 4.3 
3.2 ................................................................................................................... 1.06 3.5 1.33 4.4 
3.3 ................................................................................................................... 1.09 3.6 1.36 4.5 
3.4 ................................................................................................................... 1.11 3.6 1.39 4.6 
3.5 ................................................................................................................... 1.13 3.7 1.42 4.7 

TABLE 15—AC MINIMUM APPROACH DISTANCES—121.1 TO 145.0 KV 

T (p.u.) 
Phase-to-ground exposure Phase-to-phase exposure 

m ft m ft 

1.5 ................................................................................................................... 0.74 2.4 0.95 3.1 
1.6 ................................................................................................................... 0.76 2.5 0.98 3.2 
1.7 ................................................................................................................... 0.79 2.6 1.02 3.3 
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TABLE 15—AC MINIMUM APPROACH DISTANCES—121.1 TO 145.0 KV—Continued 

T (p.u.) 
Phase-to-ground exposure Phase-to-phase exposure 

m ft m ft 

1.8 ................................................................................................................... 0.82 2.7 1.05 3.4 
1.9 ................................................................................................................... 0.85 2.8 1.08 3.5 
2.0 ................................................................................................................... 0.88 2.9 1.12 3.7 
2.1 ................................................................................................................... 0.90 3.0 1.15 3.8 
2.2 ................................................................................................................... 0.93 3.1 1.19 3.9 
2.3 ................................................................................................................... 0.96 3.1 1.22 4.0 
2.4 ................................................................................................................... 0.99 3.2 1.26 4.1 
2.5 ................................................................................................................... 1.02 3.3 1.29 4.2 
2.6 ................................................................................................................... 1.04 3.4 1.33 4.4 
2.7 ................................................................................................................... 1.07 3.5 1.36 4.5 
2.8 ................................................................................................................... 1.10 3.6 1.39 4.6 
2.9 ................................................................................................................... 1.13 3.7 1.43 4.7 
3.0 ................................................................................................................... 1.16 3.8 1.46 4.8 
3.1 ................................................................................................................... 1.19 3.9 1.50 4.9 
3.2 ................................................................................................................... 1.21 4.0 1.53 5.0 
3.3 ................................................................................................................... 1.24 4.1 1.57 5.2 
3.4 ................................................................................................................... 1.27 4.2 1.60 5.2 
3.5 ................................................................................................................... 1.30 4.3 1.64 5.4 

TABLE 16—AC MINIMUM APPROACH DISTANCES—145.1 TO 169.0 KV 

T (p.u.) 
Phase-to-ground exposure Phase-to-phase exposure 

m ft m ft 

1.5 ................................................................................................................... 0.81 2.7 1.05 3.4 
1.6 ................................................................................................................... 0.84 2.8 1.09 3.6 
1.7 ................................................................................................................... 0.87 2.9 1.13 3.7 
1.8 ................................................................................................................... 0.90 3.0 1.17 3.8 
1.9 ................................................................................................................... 0.94 3.1 1.21 4.0 
2.0 ................................................................................................................... 0.97 3.2 1.25 4.1 
2.1 ................................................................................................................... 1.00 3.3 1.29 4.2 
2.2 ................................................................................................................... 1.03 3.4 1.33 4.4 
2.3 ................................................................................................................... 1.07 3.5 1.37 4.5 
2.4 ................................................................................................................... 1.10 3.6 1.41 4.6 
2.5 ................................................................................................................... 1.13 3.7 1.45 4.8 
2.6 ................................................................................................................... 1.17 3.8 1.49 4.9 
2.7 ................................................................................................................... 1.20 3.9 1.53 5.0 
2.8 ................................................................................................................... 1.23 4.0 1.57 5.2 
2.9 ................................................................................................................... 1.26 4.1 1.61 5.3 
3.0 ................................................................................................................... 1.30 4.3 1.65 5.4 
3.1 ................................................................................................................... 1.33 4.4 1.70 5.6 
3.2 ................................................................................................................... 1.36 4.5 1.76 5.8 
3.3 ................................................................................................................... 1.39 4.6 1.82 6.0 
3.4 ................................................................................................................... 1.43 4.7 1.88 6.2 
3.5 ................................................................................................................... 1.46 4.8 1.94 6.4 

TABLE 17—AC MINIMUM APPROACH DISTANCES—169.1 TO 242.0 KV 

T (p.u.) 
Phase-to-ground exposure Phase-to-phase exposure 

m ft m ft 

1.5 ................................................................................................................... 1.02 3.3 1.37 4.5 
1.6 ................................................................................................................... 1.06 3.5 1.43 4.7 
1.7 ................................................................................................................... 1.11 3.6 1.48 4.9 
1.8 ................................................................................................................... 1.16 3.8 1.54 5.1 
1.9 ................................................................................................................... 1.21 4.0 1.60 5.2 
2.0 ................................................................................................................... 1.25 4.1 1.66 5.4 
2.1 ................................................................................................................... 1.30 4.3 1.73 5.7 
2.2 ................................................................................................................... 1.35 4.4 1.81 5.9 
2.3 ................................................................................................................... 1.39 4.6 1.90 6.2 
2.4 ................................................................................................................... 1.44 4.7 1.99 6.5 
2.5 ................................................................................................................... 1.49 4.9 2.08 6.8 
2.6 ................................................................................................................... 1.53 5.0 2.17 7.1 
2.7 ................................................................................................................... 1.58 5.2 2.26 7.4 
2.8 ................................................................................................................... 1.63 5.3 2.36 7.7 
2.9 ................................................................................................................... 1.67 5.5 2.45 8.0 
3.0 ................................................................................................................... 1.72 5.6 2.55 8.4 
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TABLE 17—AC MINIMUM APPROACH DISTANCES—169.1 TO 242.0 KV—Continued 

T (p.u.) 
Phase-to-ground exposure Phase-to-phase exposure 

m ft m ft 

3.1 ................................................................................................................... 1.77 5.8 2.65 8.7 
3.2 ................................................................................................................... 1.81 5.9 2.76 9.1 
3.3 ................................................................................................................... 1.88 6.2 2.86 9.4 
3.4 ................................................................................................................... 1.95 6.4 2.97 9.7 
3.5 ................................................................................................................... 2.01 6.6 3.08 10.1 

TABLE 18—AC MINIMUM APPROACH DISTANCES—242.1 TO 362.0 KV 

T (p.u.) 
Phase-to-ground exposure Phase-to-phase exposure 

m ft m ft 

1.5 ................................................................................................................... 1.37 4.5 1.99 6.5 
1.6 ................................................................................................................... 1.44 4.7 2.13 7.0 
1.7 ................................................................................................................... 1.51 5.0 2.27 7.4 
1.8 ................................................................................................................... 1.58 5.2 2.41 7.9 
1.9 ................................................................................................................... 1.65 5.4 2.56 8.4 
2.0 ................................................................................................................... 1.72 5.6 2.71 8.9 
2.1 ................................................................................................................... 1.79 5.9 2.87 9.4 
2.2 ................................................................................................................... 1.87 6.1 3.03 9.9 
2.3 ................................................................................................................... 1.97 6.5 3.20 10.5 
2.4 ................................................................................................................... 2.08 6.8 3.37 11.1 
2.5 ................................................................................................................... 2.19 7.2 3.55 11.6 
2.6 ................................................................................................................... 2.29 7.5 3.73 12.2 
2.7 ................................................................................................................... 2.41 7.9 3.91 12.8 
2.8 ................................................................................................................... 2.52 8.3 4.10 13.5 
2.9 ................................................................................................................... 2.64 8.7 4.29 14.1 
3.0 ................................................................................................................... 2.76 9.1 4.49 14.7 
3.1 ................................................................................................................... 2.88 9.4 4.69 15.4 
3.2 ................................................................................................................... 3.01 9.9 4.90 16.1 
3.3 ................................................................................................................... 3.14 10.3 5.11 16.8 
3.4 ................................................................................................................... 3.27 10.7 5.32 17.5 
3.5 ................................................................................................................... 3.41 11.2 5.52 18.1 

TABLE 19—AC MINIMUM APPROACH DISTANCES—362.1 TO 420.0 KV 

T (p.u.) 
Phase-to-ground exposure Phase-to-phase exposure 

m ft m ft 

1.5 ................................................................................................................... 1.53 5.0 2.40 7.9 
1.6 ................................................................................................................... 1.62 5.3 2.58 8.5 
1.7 ................................................................................................................... 1.70 5.6 2.75 9.0 
1.8 ................................................................................................................... 1.78 5.8 2.94 9.6 
1.9 ................................................................................................................... 1.88 6.2 3.13 10.3 
2.0 ................................................................................................................... 1.99 6.5 3.33 10.9 
2.1 ................................................................................................................... 2.12 7.0 3.53 11.6 
2.2 ................................................................................................................... 2.24 7.3 3.74 12.3 
2.3 ................................................................................................................... 2.37 7.8 3.95 13.0 
2.4 ................................................................................................................... 2.50 8.2 4.17 13.7 
2.5 ................................................................................................................... 2.64 8.7 4.40 14.4 
2.6 ................................................................................................................... 2.78 9.1 4.63 15.2 
2.7 ................................................................................................................... 2.93 9.6 4.87 16.0 
2.8 ................................................................................................................... 3.07 10.1 5.11 16.8 
2.9 ................................................................................................................... 3.23 10.6 5.36 17.6 
3.0 ................................................................................................................... 3.38 11.1 5.59 18.3 
3.1 ................................................................................................................... 3.55 11.6 5.82 19.1 
3.2 ................................................................................................................... 3.72 12.2 6.07 19.9 
3.3 ................................................................................................................... 3.89 12.8 6.31 20.7 
3.4 ................................................................................................................... 4.07 13.4 6.56 21.5 
3.5 ................................................................................................................... 4.25 13.9 6.81 22.3 
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14 This appendix generally uses the term 
‘‘grounded’’ only with respect to grounding that the 
employer intentionally installs, for example, the 
grounding an employer installs on a deenergized 

conductor. However, in this case, the term 
‘‘grounded’’ means connected to earth, regardless of 
whether or not that connection is intentional. 

15 Thus, grounding systems for transmission 
towers and substation structures should be 
designed to minimize the step and touch potentials 
involved. 

TABLE 20—AC MINIMUM APPROACH DISTANCES—420.1 TO 550.0 KV 

T (p.u.) 
Phase-to-ground exposure Phase-to-phase exposure 

m ft m ft 

1.5 ................................................................................................................... 1.95 6.4 3.46 11.4 
1.6 ................................................................................................................... 2.11 6.9 3.73 12.2 
1.7 ................................................................................................................... 2.28 7.5 4.02 13.2 
1.8 ................................................................................................................... 2.45 8.0 4.31 14.1 
1.9 ................................................................................................................... 2.62 8.6 4.61 15.1 
2.0 ................................................................................................................... 2.81 9.2 4.92 16.1 
2.1 ................................................................................................................... 3.00 9.8 5.25 17.2 
2.2 ................................................................................................................... 3.20 10.5 5.55 18.2 
2.3 ................................................................................................................... 3.40 11.2 5.86 19.2 
2.4 ................................................................................................................... 3.62 11.9 6.18 20.3 
2.5 ................................................................................................................... 3.84 12.6 6.50 21.3 
2.6 ................................................................................................................... 4.07 13.4 6.83 22.4 
2.7 ................................................................................................................... 4.31 14.1 7.18 23.6 
2.8 ................................................................................................................... 4.56 15.0 7.52 24.7 
2.9 ................................................................................................................... 4.81 15.8 7.88 25.9 
3.0 ................................................................................................................... 5.07 16.6 8.24 27.0 

TABLE 21—AC MINIMUM APPROACH DISTANCES—550.1 TO 800.0 KV 

T (p.u.) 
Phase-to-ground exposure Phase-to-phase exposure 

m ft m ft 

1.5 ................................................................................................................... 3.16 10.4 5.97 19.6 
1.6 ................................................................................................................... 3.46 11.4 6.43 21.1 
1.7 ................................................................................................................... 3.78 12.4 6.92 22.7 
1.8 ................................................................................................................... 4.12 13.5 7.42 24.3 
1.9 ................................................................................................................... 4.47 14.7 7.93 26.0 
2.0 ................................................................................................................... 4.83 15.8 8.47 27.8 
2.1 ................................................................................................................... 5.21 17.1 9.02 29.6 
2.2 ................................................................................................................... 5.61 18.4 9.58 31.4 
2.3 ................................................................................................................... 6.02 19.8 10.16 33.3 
2.4 ................................................................................................................... 6.44 21.1 10.76 35.3 
2.5 ................................................................................................................... 6.88 22.6 11.38 37.3 

Notes to Table 14 through Table 21: 
1. The employer must determine the maximum anticipated per-unit transient overvoltage, phase-to-ground, through an engineering analysis, as 

required by § 1910.269(l)(3)(ii), or assume a maximum anticipated per-unit transient overvoltage, phase-to-ground, in accordance with Table R–9. 
2. For phase-to-phase exposures, the employer must demonstrate that no insulated tool spans the gap and that no large conductive object is 

in the gap. 
3. The worksite must be at an elevation of 900 meters (3,000 feet) or less above sea level. 

Appendix C to § 1910.269—Protection 
From Hazardous Differences in Electric 
Potential 

I. Introduction 
Current passing through an impedance 

impresses voltage across that impedance. 
Even conductors have some, albeit low, value 
of impedance. Therefore, if a ‘‘grounded’’ 14 
object, such as a crane or deenergized and 
grounded power line, results in a ground 
fault on a power line, voltage is impressed on 
that grounded object. The voltage impressed 
on the grounded object depends largely on 
the voltage on the line, on the impedance of 
the faulted conductor, and on the impedance 
to ‘‘true,’’ or ‘‘absolute,’’ ground represented 
by the object. If the impedance of the object 
causing the fault is relatively large, the 
voltage impressed on the object is essentially 

the phase-to-ground system voltage. 
However, even faults to grounded power 
lines or to well grounded transmission 
towers or substation structures (which have 
relatively low values of impedance to 
ground) can result in hazardous voltages.15 In 
all cases, the degree of the hazard depends 
on the magnitude of the current through the 
employee and the time of exposure. This 
appendix discusses methods of protecting 
workers against the possibility that grounded 
objects, such as cranes and other mechanical 
equipment, will contact energized power 
lines and that deenergized and grounded 
power lines will become accidentally 
energized. 

II. Voltage-Gradient Distribution 

A. Voltage-gradient distribution curve. 
Absolute, or true, ground serves as a 

reference and always has a voltage of 0 volts 
above ground potential. Because there is an 
impedance between a grounding electrode 
and absolute ground, there will be a voltage 
difference between the grounding electrode 
and absolute ground under ground-fault 
conditions. Voltage dissipates from the 
grounding electrode (or from the grounding 
point) and creates a ground potential 
gradient. The voltage decreases rapidly with 
increasing distance from the grounding 
electrode. A voltage drop associated with this 
dissipation of voltage is a ground potential. 
Figure 1 is a typical voltage-gradient 
distribution curve (assuming a uniform soil 
texture). 
BILLING CODE 4510–26–P 
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B. Step and touch potentials. Figure 1 also 
shows that workers are at risk from step and 
touch potentials. Step potential is the voltage 
between the feet of a person standing near an 
energized grounded object (the electrode). In 

Figure 1, the step potential is equal to the 
difference in voltage between two points at 
different distances from the electrode (where 
the points represent the location of each foot 
in relation to the electrode). A person could 

be at risk of injury during a fault simply by 
standing near the object. 

Touch potential is the voltage between the 
energized grounded object (again, the 
electrode) and the feet of a person in contact 
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with the object. In Figure 1, the touch 
potential is equal to the difference in voltage 
between the electrode (which is at a distance 
of 0 meters) and a point some distance away 
from the electrode (where the point 
represents the location of the feet of the 
person in contact with the object). The touch 

potential could be nearly the full voltage 
across the grounded object if that object is 
grounded at a point remote from the place 
where the person is in contact with it. For 
example, a crane grounded to the system 
neutral and that contacts an energized line 
would expose any person in contact with the 

crane or its uninsulated load line to a touch 
potential nearly equal to the full fault 
voltage. 

Figure 2 illustrates step and touch 
potentials. 

III. Protecting Workers From Hazardous 
Differences in Electrical Potential 

A. Definitions. The following definitions 
apply to section III of this appendix: 

Bond. The electrical interconnection of 
conductive parts designed to maintain a 
common electric potential. 

Bonding cable (bonding jumper). A cable 
connected to two conductive parts to bond 
the parts together. 

Cluster bar. A terminal temporarily 
attached to a structure that provides a means 
for the attachment and bonding of grounding 
and bonding cables to the structure. 

Ground. A conducting connection between 
an electric circuit or equipment and the 
earth, or to some conducting body that serves 
in place of the earth. 

Grounding cable (grounding jumper). A 
cable connected between a deenergized part 
and ground. Note that grounding cables carry 
fault current and bonding cables generally do 
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not. A cable that bonds two conductive parts 
but carries substantial fault current (for 
example, a jumper connected between one 
phase and a grounded phase) is a grounding 
cable. 

Ground mat (grounding grid). A 
temporarily or permanently installed metallic 
mat or grating that establishes an 
equipotential surface and provides 
connection points for attaching grounds. 

B. Analyzing the hazard. The employer can 
use an engineering analysis of the power 
system under fault conditions to determine 
whether hazardous step and touch voltages 
will develop. The analysis should determine 
the voltage on all conductive objects in the 
work area and the amount of time the voltage 
will be present. Based on the this analysis, 
the employer can select appropriate measures 
and protective equipment, including the 
measures and protective equipment outlined 
in Section III of this appendix, to protect 
each employee from hazardous differences in 
electric potential. For example, from the 
analysis, the employer will know the voltage 
remaining on conductive objects after 
employees install bonding and grounding 

equipment and will be able to select 
insulating equipment with an appropriate 
rating, as described in paragraph III.C.2 of 
this appendix. 

C. Protecting workers on the ground. The 
employer may use several methods, 
including equipotential zones, insulating 
equipment, and restricted work areas, to 
protect employees on the ground from 
hazardous differences in electrical potential. 

1. An equipotential zone will protect 
workers within it from hazardous step and 
touch potentials. (See Figure 3.) 
Equipotential zones will not, however, 
protect employees located either wholly or 
partially outside the protected area. The 
employer can establish an equipotential zone 
for workers on the ground, with respect to a 
grounded object, through the use of a metal 
mat connected to the grounded object. The 
employer can use a grounding grid to 
equalize the voltage within the grid or bond 
conductive objects in the immediate work 
area to minimize the potential between the 
objects and between each object and ground. 
(Bonding an object outside the work area can 
increase the touch potential to that object, 

however.) Section III.D of this appendix 
discusses equipotential zones for employees 
working on deenergized and grounded power 
lines. 

2. Insulating equipment, such as rubber 
gloves, can protect employees handling 
grounded equipment and conductors from 
hazardous touch potentials. The insulating 
equipment must be rated for the highest 
voltage that can be impressed on the 
grounded objects under fault conditions 
(rather than for the full system voltage). 

3. Restricting employees from areas where 
hazardous step or touch potentials could 
arise can protect employees not directly 
involved in performing the operation. The 
employer must ensure that employees on the 
ground in the vicinity of transmission 
structures are at a distance where step 
voltages would be insufficient to cause 
injury. Employees must not handle grounded 
conductors or equipment likely to become 
energized to hazardous voltages unless the 
employees are within an equipotential zone 
or protected by insulating equipment. 
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16 The protective grounding required by 
§ 1910.269(n) limits to safe values the potential 

differences between accessible objects in each 
employee’s work environment. Ideally, a protective 
grounding system would create a true equipotential 
zone in which every point is at the same electric 
potential. In practice, current passing through the 
grounding and bonding elements creates potential 
differences. If these potential differences are 
hazardous, the employer may not treat the zone as 
an equipotential zone. 

BILLING CODE 4510–25–C 

D. Protecting employees working on 
deenergized and grounded power lines. This 
Section III.D of Appendix C establishes 
guidelines to help employers comply with 
requirements in § 1910.269(n) for using 
protective grounding to protect employees 
working on deenergized power lines. 
Paragraph (n) of § 1910.269 applies to 
grounding of transmission and distribution 
lines and equipment for the purpose of 
protecting workers. Paragraph (n)(3) of 
§ 1910.269 requires temporary protective 
grounds to be placed at such locations and 
arranged in such a manner that the employer 
can demonstrate will prevent exposure of 
each employee to hazardous differences in 
electric potential.16 Sections III.D.1 and 

III.D.2 of this appendix provide guidelines 
that employers can use in making the 
demonstration required by § 1910.269(n)(3). 
Section III.D.1 of this appendix provides 
guidelines on how the employer can 
determine whether particular grounding 
practices expose employees to hazardous 
differences in electric potential. Section 
III.D.2 of this appendix describes grounding 
methods that the employer can use in lieu of 
an engineering analysis to make the 

demonstration required by § 1910.269(n)(3). 
The Occupational Safety and Health 
Administration will consider employers that 
comply with the criteria in this appendix as 
meeting § 1910.269(n)(3). 

Finally, Section III.D.3 of this appendix 
discusses other safety considerations that 
will help the employer comply with other 
requirements in § 1910.269(n). Following 
these guidelines will protect workers from 
hazards that can occur when a deenergized 
and grounded line becomes energized. 

1. Determining safe body current limits. 
This Section III.D.1 of Appendix C provides 
guidelines on how an employer can 
determine whether any differences in electric 
potential to which workers could be exposed 
are hazardous as part of the demonstration 
required by § 1910.269(n)(3). 
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17 Electric current passing through the body has 
varying effects depending on the amount of the 
current. At the let-go threshold, the current 
overrides a person’s control over his or her muscles. 
At that level, an employee grasping an object will 
not be able to let go of the object. The let-go 
threshold varies from person to person; however, 
the recognized value for workers is 6 milliamperes. 

Institute of Electrical and Electronic 
Engineers (IEEE) Standard 1048–2003, IEEE 
Guide for Protective Grounding of Power 
Lines, provides the following equation for 
determining the threshold of ventricular 
fibrillation when the duration of the electric 
shock is limited: 

where I is the current through the worker’s 
body, and t is the duration of the current in 
seconds. This equation represents the 
ventricular fibrillation threshold for 95.5 
percent of the adult population with a mass 
of 50 kilograms (110 pounds) or more. The 
equation is valid for current durations 
between 0.0083 to 3.0 seconds. 

To use this equation to set safe voltage 
limits in an equipotential zone around the 
worker, the employer will need to assume a 
value for the resistance of the worker’s body. 
IEEE Std 1048–2003 states that ‘‘total body 
resistance is usually taken as 1000 W for 
determining . . . body current limits.’’ 
However, employers should be aware that the 
impedance of a worker’s body can be 
substantially less than that value. For 
instance, IEEE Std 1048–2003 reports a 
minimum hand-to-hand resistance of 610 
ohms and an internal body resistance of 500 
ohms. The internal resistance of the body 
better represents the minimum resistance of 
a worker’s body when the skin resistance 
drops near zero, which occurs, for example, 
when there are breaks in the worker’s skin, 
for instance, from cuts or from blisters 
formed as a result of the current from an 
electric shock, or when the worker is wet at 
the points of contact. 

Employers may use the IEEE Std 1048– 
2003 equation to determine safe body current 
limits only if the employer protects workers 
from hazards associated with involuntary 
muscle reactions from electric shock (for 
example, the hazard to a worker from falling 
as a result of an electric shock). Moreover, 
the equation applies only when the duration 
of the electric shock is limited. If the 
precautions the employer takes, including 
those required by applicable standards, do 
not adequately protect employees from 
hazards associated with involuntary 
reactions from electric shock, a hazard exists 
if the induced voltage is sufficient to pass a 
current of 1 milliampere through a 500-ohm 
resistor. (The 500-ohm resistor represents the 
resistance of an employee. The 1-milliampere 
current is the threshold of perception.) 
Finally, if the employer protects employees 
from injury due to involuntary reactions from 
electric shock, but the duration of the electric 
shock is unlimited (that is, when the fault 
current at the work location will be 
insufficient to trip the devices protecting the 
circuit), a hazard exists if the resultant 
current would be more than 6 milliamperes 

(the recognized let-go threshold for 
workers 17). 

2. Acceptable methods of grounding for 
employers that do not perform an 
engineering determination. The grounding 
methods presented in this section of this 
appendix ensure that differences in electric 
potential are as low as possible and, 
therefore, meet § 1910.269(n)(3) without an 
engineering determination of the potential 
differences. These methods follow two 
principles: (i) The grounding method must 
ensure that the circuit opens in the fastest 
available clearing time, and (ii) the grounding 
method must ensure that the potential 
differences between conductive objects in the 
employee’s work area are as low as possible. 

Paragraph (n)(3) of § 1910.269 does not 
require grounding methods to meet the 
criteria embodied in these principles. 
Instead, the paragraph requires that 
protective grounds be ‘‘placed at such 
locations and arranged in such a manner that 
the employer can demonstrate will prevent 
exposure of each employee to hazardous 
differences in electric potential.’’ However, 
when the employer’s grounding practices do 
not follow these two principles, the employer 
will need to perform an engineering analysis 
to make the demonstration required by 
§ 1910.269(n)(3). 

i. Ensuring that the circuit opens in the 
fastest available clearing time. Generally, the 
higher the fault current, the shorter the 
clearing times for the same type of fault. 
Therefore, to ensure the fastest available 
clearing time, the grounding method must 
maximize the fault current with a low 
impedance connection to ground. The 
employer accomplishes this objective by 
grounding the circuit conductors to the best 
ground available at the worksite. Thus, the 
employer must ground to a grounded system 
neutral conductor, if one is present. A 
grounded system neutral has a direct 
connection to the system ground at the 
source, resulting in an extremely low 
impedance to ground. In a substation, the 
employer may instead ground to the 
substation grid, which also has an extremely 
low impedance to the system ground and, 
typically, is connected to a grounded system 
neutral when one is present. Remote system 
grounds, such as pole and tower grounds, 
have a higher impedance to the system 
ground than grounded system neutrals and 
substation grounding grids; however, the 
employer may use a remote ground when 
lower impedance grounds are not available. 
In the absence of a grounded system neutral, 

substation grid, and remote ground, the 
employer may use a temporary driven ground 
at the worksite. 

In addition, if employees are working on a 
three-phase system, the grounding method 
must short circuit all three phases. Short 
circuiting all phases will ensure faster 
clearing and lower the current through the 
grounding cable connecting the deenergized 
line to ground, thereby lowering the voltage 
across that cable. The short circuit need not 
be at the worksite; however, the employer 
must treat any conductor that is not 
grounded at the worksite as energized 
because the ungrounded conductors will be 
energized at fault voltage during a fault. 

ii. Ensuring that the potential differences 
between conductive objects in the employee’s 
work area are as low as possible. To achieve 
as low a voltage as possible across any two 
conductive objects in the work area, the 
employer must bond all conductive objects in 
the work area. This section of this appendix 
discusses how to create a zone that 
minimizes differences in electric potential 
between conductive objects in the work area. 

The employer must use bonding cables to 
bond conductive objects, except for metallic 
objects bonded through metal-to-metal 
contact. The employer must ensure that 
metal-to-metal contacts are tight and free of 
contamination, such as oxidation, that can 
increase the impedance across the 
connection. For example, a bolted connection 
between metal lattice tower members is 
acceptable if the connection is tight and free 
of corrosion and other contamination. Figure 
4 shows how to create an equipotential zone 
for metal lattice towers. 

Wood poles are conductive objects. The 
poles can absorb moisture and conduct 
electricity, particularly at distribution and 
transmission voltages. Consequently, the 
employer must either: (1) Provide a 
conductive platform, bonded to a grounding 
cable, on which the worker stands or (2) use 
cluster bars to bond wood poles to the 
grounding cable. The employer must ensure 
that employees install the cluster bar below, 
and close to, the worker’s feet. The inner 
portion of the wood pole is more conductive 
than the outer shell, so it is important that 
the cluster bar be in conductive contact with 
a metal spike or nail that penetrates the wood 
to a depth greater than or equal to the depth 
the worker’s climbing gaffs will penetrate the 
wood. For example, the employer could 
mount the cluster bar on a bare pole ground 
wire fastened to the pole with nails or staples 
that penetrate to the required depth. 
Alternatively, the employer may temporarily 
nail a conductive strap to the pole and 
connect the strap to the cluster bar. Figure 5 
shows how to create an equipotential zone 
for wood poles. 
BILLING CODE 4510–26–P 
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18 This appendix only discusses factors that relate 
to ensuring an equipotential zone for employees. 
The employer must consider other factors in 
selecting a grounding system that is capable of 
conducting the maximum fault current that could 
flow at the point of grounding for the time 
necessary to clear the fault, as required by 
§ 1910.269(n)(4)(i). IEEE Std 1048–2003 contains 

BILLING CODE 4510–26–C 

For underground systems, employers 
commonly install grounds at the points of 
disconnection of the underground cables. 
These grounding points are typically remote 
from the manhole or underground vault 
where employees will be working on the 
cable. Workers in contact with a cable 
grounded at a remote location can experience 
hazardous potential differences if the cable 
becomes energized or if a fault occurs on a 
different, but nearby, energized cable. The 
fault current causes potential gradients in the 
earth, and a potential difference will exist 
between the earth where the worker is 

standing and the earth where the cable is 
grounded. Consequently, to create an 
equipotential zone for the worker, the 
employer must provide a means of 
connecting the deenergized cable to ground 
at the worksite by having the worker stand 
on a conductive mat bonded to the 
deenergized cable. If the cable is cut, the 
employer must install a bond across the 
opening in the cable or install one bond on 
each side of the opening to ensure that the 
separate cable ends are at the same potential. 
The employer must protect the worker from 
any hazardous differences in potential any 
time there is no bond between the mat and 

the cable (for example, before the worker 
installs the bonds). 

3. Other safety-related considerations. To 
ensure that the grounding system is safe and 
effective, the employer should also consider 
the following factors: 18 
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guidelines for selecting and installing grounding 
equipment that will meet § 1910.269(n)(4)(i). 

19 A properly guyed pole in good condition 
should, at a minimum, be able to handle the weight 
of an employee climbing it. 

20 The presence of any of these conditions is an 
indication that the pole may not be safe to climb 
or to work from. The employee performing the 
inspection must be qualified to make a 
determination as to whether it is safe to perform the 
work without taking additional precautions. 

21 Flame-resistant clothing includes clothing that 
is inherently flame resistant and clothing 
chemically treated with a flame retardant. (See 
ASTM F1506–10a, Standard Performance 
Specification for Flame Resistant Textile Materials 
for Wearing Apparel for Use by Electrical Workers 
Exposed to Momentary Electric Arc and Related 
Thermal Hazards, and ASTM F1891–12 Standard 
Specification for Arc and Flame Resistant 
Rainwear.) 

i. Maintenance of grounding equipment. It 
is essential that the employer properly 
maintain grounding equipment. Corrosion in 
the connections between grounding cables 
and clamps and on the clamp surface can 
increase the resistance of the cable, thereby 
increasing potential differences. In addition, 
the surface to which a clamp attaches, such 
as a conductor or tower member, must be 
clean and free of corrosion and oxidation to 
ensure a low-resistance connection. Cables 
must be free of damage that could reduce 
their current-carrying capacity so that they 
can carry the full fault current without 
failure. Each clamp must have a tight 
connection to the cable to ensure a low 
resistance and to ensure that the clamp does 
not separate from the cable during a fault. 

ii. Grounding cable length and movement. 
The electromagnetic forces on grounding 
cables during a fault increase with increasing 
cable length. These forces can cause the cable 
to move violently during a fault and can be 
high enough to damage the cable or clamps 
and cause the cable to fail. In addition, flying 
cables can injure workers. Consequently, 
cable lengths should be as short as possible, 
and grounding cables that might carry high 
fault current should be in positions where 
the cables will not injure workers during a 
fault. 

Appendix D to § 1910.269—Methods of 
Inspecting and Testing Wood Poles 

I. Introduction 

When employees are to perform work on 
a wood pole, it is important to determine the 
condition of the pole before employees climb 
it. The weight of the employee, the weight of 
equipment to be installed, and other working 
stresses (such as the removal or retensioning 
of conductors) can lead to the failure of a 
defective pole or a pole that is not designed 
to handle the additional stresses.19 For these 
reasons, it is essential that, before an 
employee climbs a wood pole, the employer 
ascertain that the pole is capable of 
sustaining the stresses of the work. The 
determination that the pole is capable of 
sustaining these stresses includes an 
inspection of the condition of the pole. 

If the employer finds the pole to be unsafe 
to climb or to work from, the employer must 
secure the pole so that it does not fail while 
an employee is on it. The employer can 
secure the pole by a line truck boom, by 
ropes or guys, or by lashing a new pole 
alongside it. If a new one is lashed alongside 
the defective pole, employees should work 
from the new one. 

II. Inspecting Wood Poles 

A qualified employee should inspect wood 
poles for the following conditions: 20 

A. General condition. Buckling at the 
ground line or an unusual angle with respect 
to the ground may indicate that the pole has 
rotted or is broken. 

B. Cracks. Horizontal cracks perpendicular 
to the grain of the wood may weaken the 
pole. Vertical cracks, although not normally 
considered to be a sign of a defective pole, 
can pose a hazard to the climber, and the 
employee should keep his or her gaffs away 
from them while climbing. 

C. Holes. Hollow spots and woodpecker 
holes can reduce the strength of a wood pole. 

D. Shell rot and decay. Rotting and decay 
are cutout hazards and possible indications 
of the age and internal condition of the pole. 

E. Knots. One large knot or several smaller 
ones at the same height on the pole may be 
evidence of a weak point on the pole. 

F. Depth of setting. Evidence of the 
existence of a former ground line 
substantially above the existing ground level 
may be an indication that the pole is no 
longer buried to a sufficient depth. 

G. Soil conditions. Soft, wet, or loose soil 
around the base of the pole may indicate that 
the pole will not support any change in 
stress. 

H. Burn marks. Burning from transformer 
failures or conductor faults could damage the 
pole so that it cannot withstand changes in 
mechanical stress. 

III. Testing Wood Poles 
The following tests, which are from 

§ 1910.268(n)(3), are acceptable methods of 
testing wood poles: 

A. Hammer test. Rap the pole sharply with 
a hammer weighing about 1.4 kg (3 pounds), 
starting near the ground line and continuing 
upwards circumferentially around the pole to 
a height of approximately 1.8 meters (6 feet). 
The hammer will produce a clear sound and 
rebound sharply when striking sound wood. 
Decay pockets will be indicated by a dull 
sound or a less pronounced hammer 
rebound. Also, prod the pole as near the 
ground line as possible using a pole prod or 
a screwdriver with a blade at least 127 
millimeters (5 inches) long. If substantial 
decay is present, the pole is unsafe. 

B. Rocking test. Apply a horizontal force to 
the pole and attempt to rock it back and forth 
in a direction perpendicular to the line. 
Exercise caution to avoid causing power lines 
to swing together. Apply the force to the pole 
either by pushing it with a pike pole or 
pulling the pole with a rope. If the pole 
cracks during the test, it is unsafe. 

Appendix E to § 1910.269—Protection 
From Flames and Electric Arcs 

I. Introduction 
Paragraph (l)(8) of § 1910.269 addresses 

protecting employees from flames and 
electric arcs. This paragraph requires 
employers to: (1) Assess the workplace for 
flame and electric-arc hazards (paragraph 
(l)(8)(i)); (2) estimate the available heat 
energy from electric arcs to which employees 
would be exposed (paragraph (l)(8)(ii)); (3) 
ensure that employees wear clothing that will 
not melt, or ignite and continue to burn, 
when exposed to flames or the estimated heat 
energy (paragraph (l)(8)(iii)); and (4) ensure 
that employees wear flame-resistant 

clothing 21 and protective clothing and other 
protective equipment that has an arc rating 
greater than or equal to the available heat 
energy under certain conditions (paragraphs 
(l)(8)(iv) and (l)(8)(v)). This appendix 
contains information to help employers 
estimate available heat energy as required by 
§ 1910.269(l)(8)(ii), select protective clothing 
and other protective equipment with an arc 
rating suitable for the available heat energy 
as required by § 1910.269(l)(8)(v), and ensure 
that employees do not wear flammable 
clothing that could lead to burn injury as 
addressed by §§ 1910.269(l)(8)(iii) and 
(l)(8)(iv). 

II. Assessing the Workplace for Flame and 
Electric-Arc Hazards 

Paragraph (l)(8)(i) of § 1910.269 requires 
the employer to assess the workplace to 
identify employees exposed to hazards from 
flames or from electric arcs. This provision 
ensures that the employer evaluates 
employee exposure to flames and electric 
arcs so that employees who face such 
exposures receive the required protection. 
The employer must conduct an assessment 
for each employee who performs work on or 
near exposed, energized parts of electric 
circuits. 

A. Assessment Guidelines 
Sources electric arcs. Consider possible 

sources of electric arcs, including: 
• Energized circuit parts not guarded or 

insulated, 
• Switching devices that produce electric 

arcs in normal operation, 
• Sliding parts that could fault during 

operation (for example, rack-mounted circuit 
breakers), and 

• Energized electric equipment that could 
fail (for example, electric equipment with 
damaged insulation or with evidence of 
arcing or overheating). 

Exposure to flames. Identify employees 
exposed to hazards from flames. Factors to 
consider include: 

• The proximity of employees to open 
flames, and 

• For flammable material in the work area, 
whether there is a reasonable likelihood that 
an electric arc or an open flame can ignite the 
material. 

Probability that an electric arc will occur. 
Identify employees exposed to electric-arc 
hazards. The Occupational Safety and Health 
Administration will consider an employee 
exposed to electric-arc hazards if there is a 
reasonable likelihood that an electric arc will 
occur in the employee’s work area, in other 
words, if the probability of such an event is 
higher than it is for the normal operation of 
enclosed equipment. Factors to consider 
include: 

• For energized circuit parts not guarded 
or insulated, whether conductive objects can 

VerDate Mar<15>2010 23:17 Apr 10, 2014 Jkt 232001 PO 00000 Frm 00371 Fmt 4701 Sfmt 4700 E:\FR\FM\11APR2.SGM 11APR2m
st

oc
ks

til
l o

n 
D

S
K

4V
P

T
V

N
1P

R
O

D
 w

ith
 R

U
LE

S
2



20686 Federal Register / Vol. 79, No. 70 / Friday, April 11, 2014 / Rules and Regulations 

come too close to or fall onto the energized 
parts, 

• For exposed, energized circuit parts, 
whether the employee is closer to the part 
than the minimum approach distance 
established by the employer (as permitted by 
§ 1910.269(l)(3)(iii)). 

• Whether the operation of electric 
equipment with sliding parts that could fault 
during operation is part of the normal 
operation of the equipment or occurs during 
servicing or maintenance, and 

• For energized electric equipment, 
whether there is evidence of impending 

failure, such as evidence of arcing or 
overheating. 

B. Examples 

Table 1 provides task-based examples of 
exposure assessments. 

TABLE 1—EXAMPLE ASSESSMENTS FOR VARIOUS TASKS 

Task Is employee exposed 
to flame or electric- 
arc hazard? 

Normal operation of enclosed equipment, such as closing 
or opening a switch.

The employer properly installs and maintains enclosed 
equipment, and there is no evidence of impending fail-
ure.

No. 

There is evidence of arcing or overheating ......................... Yes. 
Parts of the equipment are loose or sticking, or the equip-

ment otherwise exhibits signs of lack of maintenance.
Yes. 

Servicing electric equipment, such as racking in a circuit breaker or replacing a switch ...................................................... Yes. 

Inspection of electric equipment with exposed energized 
parts. 

The employee is not holding conductive objects and re-
mains outside the minimum approach distance estab-
lished by the employer.

No. 

The employee is holding a conductive object, such as a 
flashlight, that could fall or otherwise contact energized 
parts (irrespective of whether the employee maintains 
the minimum approach distance).

Yes. 

The employee is closer than the minimum approach dis-
tance established by the employer (for example, when 
wearing rubber insulating gloves or rubber insulating 
gloves and sleeves).

Yes. 

Using open flames, for example, in wiping cable splice sleeves ............................................................................................ Yes. 

III. Protection Against Burn Injury 

A. Estimating Available Heat Energy 

Calculation methods. Paragraph (l)(8)(ii) of 
§ 1910.269 provides that, for each employee 
exposed to an electric-arc hazard, the 
employer must make a reasonable estimate of 
the heat energy to which the employee would 
be exposed if an arc occurs. Table 2 lists 
various methods of calculating values of 

available heat energy from an electric circuit. 
The Occupational Safety and Health 
Administration does not endorse any of these 
specific methods. Each method requires the 
input of various parameters, such as fault 
current, the expected length of the electric 
arc, the distance from the arc to the 
employee, and the clearing time for the fault 
(that is, the time the circuit protective 
devices take to open the circuit and clear the 

fault). The employer can precisely determine 
some of these parameters, such as the fault 
current and the clearing time, for a given 
system. The employer will need to estimate 
other parameters, such as the length of the 
arc and the distance between the arc and the 
employee, because such parameters vary 
widely. 

TABLE 2—METHODS OF CALCULATING INCIDENT HEAT ENERGY FROM AN ELECTRIC ARC 

1. Standard for Electrical Safety Requirements for Employee Workplaces, NFPA 70E–2012, Annex D, ‘‘Sample Calculation of Flash Protection 
Boundary.’’ 

2. Doughty, T.E., Neal, T.E., and Floyd II, H.L., ‘‘Predicting Incident Energy to Better Manage the Electric Arc Hazard on 600 V Power Distribu-
tion Systems,’’ Record of Conference Papers IEEE IAS 45th Annual Petroleum and Chemical Industry Conference, September 28–30, 1998. 

3. Guide for Performing Arc-Flash Hazard Calculations, IEEE Std 1584–2002, 1584a–2004 (Amendment 1 to IEEE Std 1584–2002), and 
1584b–2011 (Amendment 2: Changes to Clause 4 of IEEE Std 1584–2002).* 

4. ARCPRO, a commercially available software program developed by Kinectrics, Toronto, ON, CA. 

* This appendix refers to IEEE Std 1584–2002 with both amendments as IEEE Std 1584b–2011. 

The amount of heat energy calculated by 
any of the methods is approximately 
inversely proportional to the square of the 
distance between the employee and the arc. 
In other words, if the employee is very close 
to the arc, the heat energy is very high; but 

if the employee is just a few more 
centimeters away, the heat energy drops 
substantially. Thus, estimating the distance 
from the arc to the employee is key to 
protecting employees. 

The employer must select a method of 
estimating incident heat energy that provides 
a reasonable estimate of incident heat energy 
for the exposure involved. Table 3 shows 
which methods provide reasonable estimates 
for various exposures. 

VerDate Mar<15>2010 23:17 Apr 10, 2014 Jkt 232001 PO 00000 Frm 00372 Fmt 4701 Sfmt 4700 E:\FR\FM\11APR2.SGM 11APR2m
st

oc
ks

til
l o

n 
D

S
K

4V
P

T
V

N
1P

R
O

D
 w

ith
 R

U
LE

S
2



20687 Federal Register / Vol. 79, No. 70 / Friday, April 11, 2014 / Rules and Regulations 

TABLE 3—SELECTING A REASONABLE INCIDENT-ENERGY CALCULATION METHOD 1 

Incident-energy calculation method 
600 V and Less 2 601 V to 15 kV 2 More than 15 kV 

1F 3Fa 3Fb 1F 3Fa 3Fb 1F 3Fa 3Fb 

NFPA 70E–2012 Annex D (Lee equation) ............................. Y–C Y N Y–C Y–C N N 3 N 3 N 3 
Doughty, Neal, and Floyd ....................................................... Y–C Y Y N N N N N N 
IEEE Std 1584b–2011 ............................................................ Y Y Y Y Y Y N N N 
ARCPRO ................................................................................. Y N N Y N N Y Y 4 Y 4 

Key: 
1F: Single-phase arc in open air. 
3Fa: Three-phase arc in open air. 
3Fb: Three-phase arc in an enclosure (box). 
Y: Acceptable; produces a reasonable estimate of incident heat energy from this type of electric arc. 
N: Not acceptable; does not produce a reasonable estimate of incident heat energy from this type of electric arc. 
Y–C: Acceptable; produces a reasonable, but conservative, estimate of incident heat energy from this type of electric arc. 
Notes: 
1 Although the Occupational Safety and Health Administration will consider these methods reasonable for enforcement purposes when employ-

ers use the methods in accordance with this table, employers should be aware that the listed methods do not necessarily result in estimates that 
will provide full protection from internal faults in transformers and similar equipment or from arcs in underground manholes or vaults. 

2 At these voltages, the presumption is that the arc is three-phase unless the employer can demonstrate that only one phase is present or that 
the spacing of the phases is sufficient to prevent a multiphase arc from occurring. 

3 Although the Occupational Safety and Health Administration will consider this method acceptable for purposes of assessing whether incident 
energy exceeds 2.0 cal/cm2, the results at voltages of more than 15 kilovolts are extremely conservative and unrealistic. 

4 The Occupational Safety and Health Administration will deem the results of this method reasonable when the employer adjusts them using 
the conversion factors for three-phase arcs in open air or in an enclosure, as indicated in the program’s instructions. 

Selecting a reasonable distance from the 
employee to the arc. In estimating available 
heat energy, the employer must make some 
reasonable assumptions about how far the 
employee will be from the electric arc. Table 
4 lists reasonable distances from the 
employee to the electric arc. The distances in 

Table 4 are consistent with national 
consensus standards, such as the Institute of 
Electrical and Electronic Engineers’ National 
Electrical Safety Code, ANSI/IEEE C2–2012, 
and IEEE Guide for Performing Arc-Flash 
Hazard Calculations, IEEE Std 1584b–2011. 
The employer is free to use other reasonable 

distances, but must consider equipment 
enclosure size and the working distance to 
the employee in selecting a distance from the 
employee to the arc. The Occupational Safety 
and Health Administration will consider a 
distance reasonable when the employer bases 
it on equipment size and working distance. 

TABLE 4—SELECTING A REASONABLE DISTANCE FROM THE EMPLOYEE TO THE ELECTRIC ARC 

Class of equipment Single-phase arc mm 
(inches) 

Three-phase arc mm 
(inches) 

Cable ........................................................................................................................................ * NA 455 (18) 
Low voltage MCCs and panelboards ...................................................................................... NA 455 (18) 
Low-voltage switchgear ........................................................................................................... NA 610 (24) 
5-kV switchgear ....................................................................................................................... NA 910 (36) 
15-kV switchgear ..................................................................................................................... NA 910 (36) 
Single conductors in air (up to 46 kilovolts), work with rubber insulating gloves ................... 380 (15) NA 
Single conductors in air, work with live-line tools and live-line barehand work ...................... MAD ¥ (2 × kV × 2.54) 

(MAD ¥ (2 × kV /10)) † 
NA 

* NA = not applicable. 
† The terms in this equation are: 
MAD = The applicable minimum approach distance, and 
kV = The system voltage in kilovolts. 

Selecting a reasonable arc gap. For a 
single-phase arc in air, the electric arc will 
almost always occur when an energized 
conductor approaches too close to ground. 
Thus, an employer can determine the arc gap, 
or arc length, for these exposures by the 
dielectric strength of air and the voltage on 
the line. The dielectric strength of air is 
approximately 10 kilovolts for every 25.4 
millimeters (1 inch). For example, at 50 

kilovolts, the arc gap would be 50 ÷ 10 × 25.4 
(or 50 × 2.54), which equals 127 millimeters 
(5 inches). 

For three-phase arcs in open air and in 
enclosures, the arc gap will generally be 
dependent on the spacing between parts 
energized at different electrical potentials. 
Documents such as IEEE Std 1584b–2011 
provide information on these distances. 
Employers may select a reasonable arc gap 

from Table 5, or they may select any other 
reasonable arc gap based on sparkover 
distance or on the spacing between (1) live 
parts at different potentials or (2) live parts 
and grounded parts (for example, bus or 
conductor spacings in equipment). In any 
event, the employer must use an estimate 
that reasonably resembles the actual 
exposures faced by the employee. 

TABLE 5—SELECTING A REASONABLE ARC GAP 

Class of equipment Single-phase arc mm 
(inches) 

Three-phase arc mm 1 
(inches) 

Cable .............................................................................................................................. NA 2 .................................... 13 (0.5). 
Low voltage MCCs and panelboards ............................................................................ NA ...................................... 25 (1.0). 
Low-voltage switchgear ................................................................................................. NA ...................................... 32 (1.25). 
5-kV switchgear ............................................................................................................. NA ...................................... 104 (4.0). 
15-kV switchgear ........................................................................................................... NA ...................................... 152 (6.0). 
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22 The Occupational Safety and Health 
Administration used metric values to calculate the 
clearing times in Table 6 and Table 7. An employer 
may use English units to calculate clearing times 
instead even though the results will differ slightly. 

23 The Occupational Safety and Health 
Administration based this assumption, which is 
more conservative than the arc length specified in 
Table 5, on Table 410–2 of the 2012 NESC. 

24 The dielectric strength of air is about 10 
kilovolts for every 25.4 millimeters (1 inch). Thus, 

the employer can estimate the arc length in 
millimeters to be the phase-to-ground voltage in 
kilovolts multiplied by 2.54 (or voltage (in 
kilovolts) × 2.54). 

TABLE 5—SELECTING A REASONABLE ARC GAP—Continued 

Class of equipment Single-phase arc mm 
(inches) 

Three-phase arc mm 1 
(inches) 

Single conductors in air, 15 kV and less. ...................................................................... 51 (2.0) ............................... Phase conductor spacing. 
Single conductor in air, more than 15 kV ...................................................................... Voltage in kV × 2.54 ...........

(Voltage in kV × 0.1), but 
no less than 51 mm (2 
inches).

Phase conductor spacing. 

1 Source: IEEE Std 1584b–2011. 
2 NA = not applicable. 

Making estimates over multiple system 
areas. The employer need not estimate the 
heat-energy exposure for every job task 
performed by each employee. Paragraph 
(l)(8)(ii) of § 1910.269 permits the employer 
to make broad estimates that cover multiple 
system areas provided that: (1) The employer 
uses reasonable assumptions about the 
energy-exposure distribution throughout the 
system, and (2) the estimates represent the 
maximum exposure for those areas. For 
example, the employer can use the maximum 
fault current and clearing time to cover 
several system areas at once. 

Incident heat energy for single-phase-to- 
ground exposures. Table 6 and Table 7 
provide incident heat energy levels for open- 
air, phase-to-ground electric-arc exposures 
typical for overhead systems.22 Table 6 
presents estimates of available energy for 
employees using rubber insulating gloves to 
perform work on overhead systems operating 
at 4 to 46 kilovolts. The table assumes that 
the employee will be 380 millimeters (15 
inches) from the electric arc, which is a 
reasonable estimate for rubber insulating 
glove work. Table 6 also assumes that the arc 
length equals the sparkover distance for the 
maximum transient overvoltage of each 
voltage range.23 To use the table, an 

employer would use the voltage, maximum 
fault current, and maximum clearing time for 
a system area and, using the appropriate 
voltage range and fault-current and clearing- 
time values corresponding to the next higher 
values listed in the table, select the 
appropriate heat energy (4, 5, 8, or 12 cal/
cm2) from the table. For example, an 
employer might have a 12,470-volt power 
line supplying a system area. The power line 
can supply a maximum fault current of 8 
kiloamperes with a maximum clearing time 
of 10 cycles. For rubber glove work, this 
system falls in the 4.0-to-15.0-kilovolt range; 
the next-higher fault current is 10 kA (the 
second row in that voltage range); and the 
clearing time is under 18 cycles (the first 
column to the right of the fault current 
column). Thus, the available heat energy for 
this part of the system will be 4 cal/cm2 or 
less (from the column heading), and the 
employer could select protection with a 5- 
cal/cm2 rating to meet § 1910.269(l)(8)(v). 
Alternatively, an employer could select a 
base incident-energy value and ensure that 
the clearing times for each voltage range and 
fault current listed in the table do not exceed 
the corresponding clearing time specified in 
the table. For example, an employer that 
provides employees with arc-flash protective 

equipment rated at 8 cal/cm2 can use the 
table to determine if any system area exceeds 
8 cal/cm2 by checking the clearing time for 
the highest fault current for each voltage 
range and ensuring that the clearing times do 
not exceed the values specified in the 8-cal/ 
cm2 column in the table. 

Table 7 presents similar estimates for 
employees using live-line tools to perform 
work on overhead systems operating at 
voltages of 4 to 800 kilovolts. The table 
assumes that the arc length will be equal to 
the sparkover distance 24 and that the 
employee will be a distance from the arc 
equal to the minimum approach distance 
minus twice the sparkover distance. 

The employer will need to use other 
methods for estimating available heat energy 
in situations not addressed by Table 6 or 
Table 7. The calculation methods listed in 
Table 2 and the guidance provided in Table 
3 will help employers do this. For example, 
employers can use IEEE Std 1584b–2011 to 
estimate the available heat energy (and to 
select appropriate protective equipment) for 
many specific conditions, including lower- 
voltage, phase-to-phase arc, and enclosed arc 
exposures. 

TABLE 6—INCIDENT HEAT ENERGY FOR VARIOUS FAULT CURRENTS, CLEARING TIMES, AND VOLTAGES OF 4.0 TO 46.0 
KV: RUBBER INSULATING GLOVE EXPOSURES INVOLVING PHASE-TO-GROUND ARCS IN OPEN AIR ONLY * † ‡ 

Voltage range 
(kV) ** 

Fault current 
(kA) 

Maximum clearing time (cycles) 

4 cal/cm2 5 cal/cm2 8 cal/cm2 12 cal/cm2 

4.0 to 15.0 ............................................................................ 5 46 58 92 138 
10 18 22 36 54 
15 10 12 20 30 
20 6 8 13 19 

15.1 to 25.0 .......................................................................... 5 28 34 55 83 
10 11 14 23 34 
15 7 8 13 20 
20 4 5 9 13 

25.1 to 36.0 .......................................................................... 5 21 26 42 62 
10 9 11 18 26 
15 5 6 10 16 
20 4 4 7 11 

36.1 to 46.0 .......................................................................... 5 16 20 32 48 
10 7 9 14 21 
15 4 5 8 13 
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TABLE 6—INCIDENT HEAT ENERGY FOR VARIOUS FAULT CURRENTS, CLEARING TIMES, AND VOLTAGES OF 4.0 TO 46.0 
KV: RUBBER INSULATING GLOVE EXPOSURES INVOLVING PHASE-TO-GROUND ARCS IN OPEN AIR ONLY * † ‡—Continued 

Voltage range 
(kV) ** 

Fault current 
(kA) 

Maximum clearing time (cycles) 

4 cal/cm2 5 cal/cm2 8 cal/cm2 12 cal/cm2 

20 3 4 6 9 

Notes:* This table is for open-air, phase-to-ground electric-arc exposures. It is not for phase-to-phase arcs or enclosed arcs (arc in a box). 
† The table assumes that the employee will be 380 mm (15 in.) from the electric arc. The table also assumes the arc length to be the 

sparkover distance for the maximum transient overvoltage of each voltage range (see Appendix B to § 1910.269), as follows: 
4.0 to 15.0 kV 51 mm (2 in.) 
15.1 to 25.0 kV 102 mm (4 in.) 
25.1 to 36.0 kV 152 mm (6 in.) 
36.1 to 46.0 kV 229 mm (9 in.) 
‡The Occupational Safety and Health Administration calculated the values in this table using the ARCPRO method listed in Table 2. 
** The voltage range is the phase-to-phase system voltage. 

TABLE 7—INCIDENT HEAT ENERGY FOR VARIOUS FAULT CURRENTS, CLEARING TIMES, AND VOLTAGES: LIVE-LINE TOOL 
EXPOSURES INVOLVING PHASE-TO-GROUND ARCS IN OPEN AIR ONLY * † ‡ # 

Voltage range 
(kV) ** 

Fault current 
(kA) 

Maximum clearing time (cycles) 

4 cal/cm2 5 cal/cm2 8 cal/cm2 12 cal/cm2 

4.0 to 15.0 ............................................................................ 5 197 246 394 591 
10 73 92 147 220 
15 39 49 78 117 
20 24 31 49 73 

15.1 to 25.0 .......................................................................... 5 197 246 394 591 
10 75 94 150 225 
15 41 51 82 122 
20 26 33 52 78 

25.1 to 36.0 .......................................................................... 5 138 172 275 413 
10 53 66 106 159 
15 30 37 59 89 
20 19 24 38 58 

36.1 to 46.0 .......................................................................... 5 129 161 257 386 
10 51 64 102 154 
15 29 36 58 87 
20 19 24 38 57 

46.1 to 72.5 .......................................................................... 20 18 23 36 55 
30 10 13 20 30 
40 6 8 13 19 
50 4 6 9 13 

72.6 to 121.0 ........................................................................ 20 10 12 20 30 
30 6 7 11 17 
40 4 5 7 11 
50 3 3 5 8 

121.1 to 145.0 ...................................................................... 20 12 15 24 35 
30 7 9 15 22 
40 5 6 10 15 
50 4 5 8 11 

145.1 to 169.0 ...................................................................... 20 12 15 24 36 
30 7 9 15 22 
40 5 7 10 16 
50 4 5 8 12 

169.1 to 242.0 ...................................................................... 20 13 17 27 40 
30 8 10 17 25 
40 6 7 12 17 
50 4 5 9 13 

242.1 to 362.0 ...................................................................... 20 25 32 51 76 
30 16 19 31 47 
40 11 14 22 33 
50 8 10 16 25 

362.1 to 420.0 ...................................................................... 20 12 15 25 37 
30 8 10 15 23 
40 5 7 11 16 
50 4 5 8 12 

420.1 to 550.0 ...................................................................... 20 23 29 47 70 
30 14 18 29 43 
40 10 13 20 30 
50 8 9 15 23 

550.1 to 800.0 ...................................................................... 20 25 31 50 75 
30 15 19 31 46 
40 11 13 21 32 
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25 ASTM F1506–10a defines ‘‘arc thermal 
performance value’’ as ‘‘the incident energy on a 
material or a multilayer system of materials that 
results in a 50% probability that sufficient heat 
transfer through the tested specimen is predicted to 

cause the onset of a second-degree skin burn injury 
based on the Stoll [footnote] curve, cal/cm2.’’ The 
footnote to this definition reads: ‘‘Derived from: 
Stoll, A. M., and Chianta, M. A., ‘Method and 
Rating System for Evaluations of Thermal 

Protection,’ Aerospace Medicine, Vol 40, 1969, pp. 
1232–1238 and Stoll, A. M., and Chianta, M. A., 
‘Heat Transfer through Fabrics as Related to 
Thermal Injury,’ Transactions—New York Academy 
of Sciences, Vol 33(7), Nov. 1971, pp. 649–670.’’ 

TABLE 7—INCIDENT HEAT ENERGY FOR VARIOUS FAULT CURRENTS, CLEARING TIMES, AND VOLTAGES: LIVE-LINE TOOL 
EXPOSURES INVOLVING PHASE-TO-GROUND ARCS IN OPEN AIR ONLY * † ‡ #—Continued 

Voltage range 
(kV) ** 

Fault current 
(kA) 

Maximum clearing time (cycles) 

4 cal/cm2 5 cal/cm2 8 cal/cm2 12 cal/cm2 

50 8 10 16 24 

Notes: 
* This table is for open-air, phase-to-ground electric-arc exposures. It is not for phase-to-phase arcs or enclosed arcs (arc in a box). 
† The table assumes the arc length to be the sparkover distance for the maximum phase-to-ground voltage of each voltage range (see Appen-

dix B to this section). The table also assumes that the employee will be the minimum approach distance minus twice the arc length from the 
electric arc. 

‡ The Occupational Safety and Health Administration calculated the values in this table using the ARCPRO method listed in Table 2. 
# For voltages of more than 72.6 kV, employers may use this table only when the minimum approach distance established under 

§ 1910.269(l)(3)(i) is greater than or equal to the following values: 
72.6 to 121.0 kV 1.02 m. 
121.1 to 145.0 kV 1.16 m. 
145.1 to 169.0 kV 1.30 m. 
169.1 to 242.0 kV 1.72 m. 
242.1 to 362.0 kV 2.76 m. 
362.1 to 420.0 kV 2.50 m. 
420.1 to 550.0 kV 3.62 m. 
550.1 to 800.0 kV 4.83 m. 
** The voltage range is the phase-to-phase system voltage. 

B. Selecting Protective Clothing and Other 
Protective Equipment 

Paragraph (l)(8)(v) of § 1910.269 requires 
employers, in certain situations, to select 
protective clothing and other protective 
equipment with an arc rating that is greater 
than or equal to the incident heat energy 
estimated under § 1910.269(l)(8)(ii). Based on 
laboratory testing required by ASTM F1506– 
10a, the expectation is that protective 
clothing with an arc rating equal to the 
estimated incident heat energy will be 
capable of preventing second-degree burn 
injury to an employee exposed to that 
incident heat energy from an electric arc. 
Note that actual electric-arc exposures may 
be more or less severe than the estimated 
value because of factors such as arc 
movement, arc length, arcing from reclosing 
of the system, secondary fires or explosions, 
and weather conditions. Additionally, for arc 
rating based on the fabric’s arc thermal 
performance value 25 (ATPV), a worker 
exposed to incident energy at the arc rating 
has a 50-percent chance of just barely 
receiving a second-degree burn. Therefore, it 

is possible (although not likely) that an 
employee will sustain a second-degree (or 
worse) burn wearing clothing conforming to 
§ 1910.269(l)(8)(v) under certain 
circumstances. However, reasonable 
employer estimates and maintaining 
appropriate minimum approach distances for 
employees should limit burns to relatively 
small burns that just barely extend beyond 
the epidermis (that is, just barely a second- 
degree burn). Consequently, protective 
clothing and other protective equipment 
meeting § 1910.269(l)(8)(v) will provide an 
appropriate degree of protection for an 
employee exposed to electric-arc hazards. 

Paragraph (l)(8)(v) of § 1910.269 does not 
require arc-rated protection for exposures of 
2 cal/cm2 or less. Untreated cotton clothing 
will reduce a 2-cal/cm2 exposure below the 
1.2- to 1.5-cal/cm2 level necessary to cause 
burn injury, and this material should not 
ignite at such low heat energy levels. 
Although § 1910.269(l)(8)(v) does not require 
clothing to have an arc rating when 
exposures are 2 cal/cm2 or less, 
§ 1910.269(l)(8)(iv) requires the outer layer of 

clothing to be flame resistant under certain 
conditions, even when the estimated incident 
heat energy is less than 2 cal/cm2, as 
discussed later in this appendix. 
Additionally, it is especially important to 
ensure that employees do not wear 
undergarments made from fabrics listed in 
the note to § 1910.269(l)(8)(iii) even when the 
outer layer is flame resistant or arc rated. 
These fabrics can melt or ignite easily when 
an electric arc occurs. Logos and name tags 
made from non-flame-resistant material can 
adversely affect the arc rating or the flame- 
resistant characteristics of arc-rated or flame- 
resistant clothing. Such logos and name tags 
may violate § 1910.269(l)(8)(iii), (l)(8)(iv), or 
(l)(8)(v). 

Paragraph (l)(8)(v) of § 1910.269 requires 
that arc-rated protection cover the 
employee’s entire body, with limited 
exceptions for the employee’s hands, feet, 
face, and head. Paragraph (l)(8)(v)(A) of 
§ 1910.269 provides that arc-rated protection 
is not necessary for the employee’s hands 
under the following conditions: 

For any estimated incident heat energy ................................................. When the employee is wearing rubber insulating gloves with protec-
tors. 

If the estimated incident heat energy does not exceed 14 cal/cm2 ..... When the employee is wearing heavy-duty leather work gloves with 
a weight of at least 407 gm/m2 (12 oz/yd2). 

Paragraph (l)(8)(v)(B) of § 1910.269 provides 
that arc-rated protection is not necessary for 
the employee’s feet when the employee is 

wearing heavy-duty work shoes or boots. 
Finally, § 1910.269(l)(8)(v)(C), (l)(8)(v)(D), 

and (l)(8)(v)(E) require arc-rated head and 
face protection as follows: 

Exposure 

Minimum head and face protection 

None * Arc-rated faceshield with a minimum 
rating of 8 cal/cm2* 

Arc-rated hood or 
faceshield with balaclava 

Single-phase, open air ...................... 2–8 cal/cm2 ...................................... 9–12 cal/cm2 .................................... 13 cal/cm2 or higher †. 
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26 See § 1910.269(l)(8)(iv)(A), (l)(8)(iv)(B), and 
(l)(8)(iv)(C) for conditions under which employees 
must wear flame-resistant clothing as the outer 
layer of clothing even when the incident heat 
energy does not exceed 2 cal/cm2. 

27 Paragraph (l)(8)(iii) of § 1910.269 prohibits 
clothing that could ignite and continue to burn 
when exposed to the heat energy estimated under 
paragraph (l)(8)(ii) of that section. 

28 Breakopen occurs when a hole, tear, or crack 
develops in the exposed fabric such that the fabric 
no longer effectively blocks incident heat energy. 

29 Static wires and pole grounds are examples of 
grounding conductors that might not be capable of 
carrying fault current without failure. Grounds that 
can carry the maximum available fault current are 
not a concern, and employers need not consider 
such grounds a possible electric arc source. 

Exposure 

Minimum head and face protection 

None * Arc-rated faceshield with a minimum 
rating of 8 cal/cm2* 

Arc-rated hood or 
faceshield with balaclava 

Three-phase ...................................... 2–4 cal/cm2 ...................................... 5–8 cal/cm2 ...................................... 9 cal/cm2 or higher ‡. 

* These ranges assume that employees are wearing hardhats meeting the specifications in § 1910.135 or § 1926.100(b)(2), as applicable. 
† The arc rating must be a minimum of 4 cal/cm2 less than the estimated incident energy. Note that § 1910.269(l)(8)(v)(E) permits this type of 

head and face protection, with a minimum arc rating of 4 cal/cm2 less than the estimated incident energy, at any incident energy level. 
‡ Note that § 1910.269(l)(8)(v) permits this type of head and face protection at any incident energy level. 

IV. Protection Against Ignition 

Paragraph (l)(8)(iii) of § 1910.269 prohibits 
clothing that could melt onto an employee’s 
skin or that could ignite and continue to burn 
when exposed to flames or to the available 
heat energy estimated by the employer under 
§ 1910.269(l)(8)(ii). Meltable fabrics, such as 
acetate, nylon, polyester, and polypropylene, 
even in blends, must be avoided. When these 
fibers melt, they can adhere to the skin, 
thereby transferring heat rapidly, 
exacerbating burns, and complicating 
treatment. These outcomes can result even if 
the meltable fabric is not directly next to the 
skin. The remainder of this section focuses 
on the prevention of ignition. 

Paragraph (l)(8)(v) of § 1910.269 generally 
requires protective clothing and other 
protective equipment with an arc rating 
greater than or equal to the employer’s 
estimate of available heat energy. As 
explained earlier in this appendix, untreated 
cotton is usually acceptable for exposures of 
2 cal/cm2 or less.26 If the exposure is greater 
than that, the employee generally must wear 
flame-resistant clothing with a suitable arc 
rating in accordance with § 1910.269(l)(8)(iv) 
and (l)(8)(v). However, even if an employee 
is wearing a layer of flame-resistant clothing, 
there are circumstances under which 
flammable layers of clothing would be 
uncovered, and an electric arc could ignite 
them. For example, clothing ignition is 
possible if the employee is wearing 
flammable clothing under the flame-resistant 
clothing and the underlayer is uncovered 
because of an opening in the flame-resistant 
clothing. Thus, for purposes of 
§ 1910.269(l)(8)(iii), it is important for the 
employer to consider the possibility of 
clothing ignition even when an employee is 
wearing flame-resistant clothing with a 
suitable arc rating. 

Under § 1910.269(l)(8)(iii), employees may 
not wear flammable clothing in conjunction 
with flame-resistant clothing if the flammable 
clothing poses an ignition hazard.27 
Although outer flame-resistant layers may 
not have openings that expose flammable 
inner layers, when an outer flame-resistant 
layer would be unable to resist breakopen,28 

the next (inner) layer must be flame-resistant 
if it could ignite. 

Non-flame-resistant clothing can ignite 
even when the heat energy from an electric 
arc is insufficient to ignite the clothing. For 
example, nearby flames can ignite an 
employee’s clothing; and, even in the 
absence of flames, electric arcs pose ignition 
hazards beyond the hazard of ignition from 
incident energy under certain conditions. In 
addition to requiring flame-resistant clothing 
when the estimated incident energy exceeds 
2.0 cal/cm2, § 1910.269(l)(8)(iv) requires 
flame-resistant clothing when: The employee 
is exposed to contact with energized circuit 
parts operating at more than 600 volts 
(§ 1910.269(l)(8)(iv)(A)), an electric arc could 
ignite flammable material in the work area 
that, in turn, could ignite the employee’s 
clothing (§ 1910.269(l)(8)(iv)(B)), and molten 
metal or electric arcs from faulted conductors 
in the work area could ignite the employee’s 
clothing (§ 1910.269(l)(8)(iv)(C)). For 
example, grounding conductors can become 
a source of heat energy if they cannot carry 
fault current without failure. The employer 
must consider these possible sources of 
electric arcs 29 in determining whether the 
employee’s clothing could ignite under 
§ 1910.269(l)(8)(iv)(C). 

Appendix F to § 1910.269—Work-Positioning 
Equipment Inspection Guidelines 

I. Body Belts 
Inspect body belts to ensure that: 
A. The hardware has no cracks, nicks, 

distortion, or corrosion; 
B. No loose or worn rivets are present; 
C. The waist strap has no loose grommets; 
D. The fastening straps are not 100-percent 

leather; and 
E. No worn materials that could affect the 

safety of the user are present. 

II. Positioning Straps 
Inspect positioning straps to ensure that: 
A. The warning center of the strap material 

is not exposed; 
B. No cuts, burns, extra holes, or fraying of 

strap material is present; 
C. Rivets are properly secured; 
D. Straps are not 100-percent leather; and 
E. Snaphooks do not have cracks, burns, or 

corrosion. 

III. Climbers 
Inspect pole and tree climbers to ensure 

that: 

A. Gaffs are at least as long as the 
manufacturer’s recommended minimums 
(generally 32 and 51 millimeters (1.25 and 
2.0 inches) for pole and tree climbers, 
respectively, measured on the underside of 
the gaff); 

Note: Gauges are available to assist in 
determining whether gaffs are long enough 
and shaped to easily penetrate poles or trees. 

B. Gaffs and leg irons are not fractured or 
cracked; 

C. Stirrups and leg irons are free of 
excessive wear; 

D. Gaffs are not loose; 
E. Gaffs are free of deformation that could 

adversely affect use; 
F. Gaffs are properly sharpened; and 
G. There are no broken straps or buckles. 

Appendix G to § 1910.269—Reference 
Documents 

The references contained in this appendix 
provide information that can be helpful in 
understanding and complying with the 
requirements contained in § 1910.269. The 
national consensus standards referenced in 
this appendix contain detailed specifications 
that employers may follow in complying 
with the more performance-based 
requirements of § 1910.269. Except as 
specifically noted in § 1910.269, however, 
the Occupational Safety and Health 
Administration will not necessarily deem 
compliance with the national consensus 
standards to be compliance with the 
provisions of § 1910.269. 
ANSI/SIA A92.2–2009, American National 

Standard for Vehicle-Mounted Elevating 
and Rotating Aerial Devices. 

ANSI Z133–2012, American National 
Standard Safety Requirements for 
Arboricultural Operations—Pruning, 
Trimming, Repairing, Maintaining, and 
Removing Trees, and Cutting Brush. 

ANSI/IEEE Std 935–1989, IEEE Guide on 
Terminology for Tools and Equipment to 
Be Used in Live Line Working. 

ASME B20.1–2012, Safety Standard for 
Conveyors and Related Equipment. 

ASTM D120–09, Standard Specification for 
Rubber Insulating Gloves. 

ASTM D149–09 (2013), Standard Test 
Method for Dielectric Breakdown Voltage 
and Dielectric Strength of Solid 
Electrical Insulating Materials at 
Commercial Power Frequencies. 

ASTM D178–01 (2010), Standard 
Specification for Rubber Insulating 
Matting. 

ASTM D1048–12, Standard Specification for 
Rubber Insulating Blankets. 
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ASTM D1049–98 (2010), Standard 
Specification for Rubber Insulating 
Covers. 

ASTM D1050–05 (2011), Standard 
Specification for Rubber Insulating Line 
Hose. 

ASTM D1051–08, Standard Specification for 
Rubber Insulating Sleeves. 

ASTM F478–09, Standard Specification for 
In-Service Care of Insulating Line Hose 
and Covers. 

ASTM F479–06 (2011), Standard 
Specification for In-Service Care of 
Insulating Blankets. 

ASTM F496–08, Standard Specification for 
In-Service Care of Insulating Gloves and 
Sleeves. 

ASTM F711–02 (2007), Standard 
Specification for Fiberglass-Reinforced 
Plastic (FRP) Rod and Tube Used in Live 
Line Tools. 

ASTM F712–06 (2011), Standard Test 
Methods and Specifications for 
Electrically Insulating Plastic Guard 
Equipment for Protection of Workers. 

ASTM F819–10, Standard Terminology 
Relating to Electrical Protective 
Equipment for Workers. 

ASTM F855–09, Standard Specifications for 
Temporary Protective Grounds to Be 
Used on De-energized Electric Power 
Lines and Equipment. 

ASTM F887–12e1, Standard Specifications 
for Personal Climbing Equipment. 

ASTM F914/F914M–10, Standard Test 
Method for Acoustic Emission for Aerial 
Personnel Devices Without 
Supplemental Load Handling 
Attachments. 

ASTM F1116–03 (2008), Standard Test 
Method for Determining Dielectric 
Strength of Dielectric Footwear. 

ASTM F1117–03 (2008), Standard 
Specification for Dielectric Footwear. 

ASTM F1236–96 (2012), Standard Guide for 
Visual Inspection of Electrical Protective 
Rubber Products. 

ASTM F1430/F1430M–10, Standard Test 
Method for Acoustic Emission Testing of 
Insulated and Non-Insulated Aerial 
Personnel Devices with Supplemental 
Load Handling Attachments. 

ASTM F1505–10, Standard Specification for 
Insulated and Insulating Hand Tools. 

ASTM F1506–10a, Standard Performance 
Specification for Flame Resistant and 
Arc Rated Textile Materials for Wearing 
Apparel for Use by Electrical Workers 
Exposed to Momentary Electric Arc and 
Related Thermal Hazards. 

ASTM F1564–13, Standard Specification for 
Structure-Mounted Insulating Work 
Platforms for Electrical Workers. 

ASTM F1701–12, Standard Specification for 
Unused Polypropylene Rope with 
Special Electrical Properties. 

ASTM F1742–03 (2011), Standard 
Specification for PVC Insulating 
Sheeting. 

ASTM F1796–09, Standard Specification for 
High Voltage Detectors—Part 1 
Capacitive Type to be Used for Voltages 
Exceeding 600 Volts AC. 

ASTM F1797–09ε1, Standard Test Method for 
Acoustic Emission Testing of Insulated 
and Non-Insulated Digger Derricks. 

ASTM F1825–03 (2007), Standard 
Specification for Clampstick Type Live 
Line Tools. 

ASTM F1826–00 (2011), Standard 
Specification for Live Line and 
Measuring Telescoping Tools. 

ASTM F1891–12, Standard Specification for 
Arc and Flame Resistant Rainwear. 

ASTM F1958/F1958M–12, Standard Test 
Method for Determining the Ignitability 
of Non-flame-Resistant Materials for 
Clothing by Electric Arc Exposure 
Method Using Mannequins. 

ASTM F1959/F1959M–12, Standard Test 
Method for Determining the Arc Rating 
of Materials for Clothing. 

IEEE Stds 4–1995, 4a-2001 (Amendment to 
IEEE Standard Techniques for High- 
Voltage Testing), IEEE Standard 
Techniques for High-Voltage Testing. 

IEEE Std 62–1995, IEEE Guide for Diagnostic 
Field Testing of Electric Power 
Apparatus—Part 1: Oil Filled Power 
Transformers, Regulators, and Reactors. 

IEEE Std 80–2000, Guide for Safety in AC 
Substation Grounding. 

IEEE Std 100–2000, The Authoritative 
Dictionary of IEEE Standards Terms 
Seventh Edition. 

IEEE Std 516–2009, IEEE Guide for 
Maintenance Methods on Energized 
Power Lines. 

IEEE Std 524–2003, IEEE Guide to the 
Installation of Overhead Transmission 
Line Conductors . 

IEEE Std 957–2005, IEEE Guide for Cleaning 
Insulators. 

IEEE Std 1048–2003, IEEE Guide for 
Protective Grounding of Power Lines. 

IEEE Std 1067–2005, IEEE Guide for In- 
Service Use, Care, Maintenance, and 
Testing of Conductive Clothing for Use 
on Voltages up to 765 kV AC and ±750 
kV DC. 

IEEE Std 1307–2004, IEEE Standard for Fall 
Protection for Utility Work. 

IEEE Stds 1584–2002, 1584a-2004 
(Amendment 1 to IEEE Std 1584–2002), 
and 1584b-2011 (Amendment 2: Changes 
to Clause 4 of IEEE Std 1584–2002), IEEE 
Guide for Performing Arc-Flash Hazard 
Calculations. 

IEEE C2–2012, National Electrical Safety 
Code. 

NFPA 70E–2012, Standard for Electrical 
Safety in the Workplace. 

Subpart S—Electrical 

■ 7. Revise the authority citation for 
Subpart S of part 1910 to read as 
follows: 

Authority: 29 U.S.C. 653, 655, 657; 
Secretary of Labor’s Order No. 8–76 (41 FR 
25059), 1–90 (55 FR 9033), 5–2002 (67 FR 
65008), 5–2007 (72 FR 31160), or 1–2012 (77 
FR 3912), as applicable; and 29 CFR Part 
1911. 
■ 8. In § 1910.331(c)(1), revise the 
headings to Notes 1 and 2 and revise 
Note 3 to read as follows: 

§ 1910.331 Scope. 

* * * * * 
(c) * * * 

(1) * * * 
Note 1 to paragraph (c)(1): * * * 

Note 2 to paragraph (c)(1): * * * 

Note 3 to paragraph (c)(1): Work on or 
directly associated with generation, 
transmission, or distribution installations 
includes: 

(1) Work performed directly on such 
installations, such as repairing overhead 
or underground distribution lines or 
repairing a feed-water pump for the 
boiler in a generating plant. 

(2) Work directly associated with such 
installations, such as line-clearance tree 
trimming and replacing utility poles 
(see the definition of ‘‘line-clearance 
tree trimming’’ in § 1910.269(x)). 

(3) Work on electric utilization 
circuits in a generating plant provided 
that: 

(A) Such circuits are commingled 
with installations of power generation 
equipment or circuits, and 

(B) The generation equipment or 
circuits present greater electrical 
hazards than those posed by the 
utilization equipment or circuits (such 
as exposure to higher voltages or lack of 
overcurrent protection). 

This work is covered by § 1910.269 of 
this part. 

§ 1910.399 [Amended] 

■ 9. Remove the definition of ‘‘line- 
clearance tree trimming’’ from 
§ 1910.399. 

PART 1926—[AMENDED] 

Subpart A—General 

■ 10. The authority citation for Subpart 
A of part 1926 is revised to read as 
follows: 

Authority: 40 U.S.C. 3701 et seq.; 29 U.S.C. 
653, 655, 657; Secretary of Labor’s Order No. 
12–71 (36 FR 8754), 8–76 (41 FR 25059), 9– 
83 (48 FR 35736), 1–90 (55 FR 9033), 6–96 
(62 FR 111), 3–2000 (65 FR 50017), 5–2002 
(67 FR 65008), or 5–2007 (72 FR 31160), 5– 
2007 (72 FR 31160), 4–2010 (75 FR 55355), 
or 1–2012 (77 FR 3912), as applicable; and 
29 CFR Part 1911. 

■ 11. In § 1926.6, remove and reserve 
paragraphs (h)(17), (h)(18), (h)(19), 
(h)(20), (h)(21), (h)(22), and (j)(2). 

§ 1926.6 Incorporation by reference. 

* * * * * 
(h) * * * 
(17) [Reserved] 
(18) [Reserved] 
(19) [Reserved] 
(20) [Reserved] 
(21) [Reserved] 
(22) [Reserved] 

* * * * * 
(j) * * * 
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(2) [Reserved] 
* * * * * 

Subpart E—Personal Protective and 
Life Saving Equipment 

■ 12. Revise the authority citation for 
Subpart E of Part 1926 to read as 
follows: 

Authority: 40 U.S.C. 3701 et seq.; 29 U.S.C. 
653, 655, 657; Secretary of Labor’s Order No. 
12–71 (36 FR 8754), 8–76 (41 FR 25059), 9– 
83 (48 FR 35736), 1–90 (55 FR 9033), 6–96 
(62 FR 111), 5–2002 (67 FR 65008), 5–2007 
(72 FR 31160), or 1–2012 (77 FR 3912), as 
applicable; and 29 CFR Part 1911. 

■ 13. Add § 1926.97 to read as follows: 

§ 1926.97 Electrical protective equipment. 
(a) Design requirements for specific 

types of electrical protective equipment. 
Rubber insulating blankets, rubber 
insulating matting, rubber insulating 
covers, rubber insulating line hose, 
rubber insulating gloves, and rubber 
insulating sleeves shall meet the 
following requirements: 

(1) Manufacture and marking of 
rubber insulating equipment. (i) 
Blankets, gloves, and sleeves shall be 
produced by a seamless process. 

(ii) Each item shall be clearly marked 
as follows: 

(A) Class 00 equipment shall be 
marked Class 00. 

(B) Class 0 equipment shall be marked 
Class 0. 

(C) Class 1 equipment shall be marked 
Class 1. 

(D) Class 2 equipment shall be marked 
Class 2. 

(E) Class 3 equipment shall be marked 
Class 3. 

(F) Class 4 equipment shall be marked 
Class 4. 

(G) Nonozone-resistant equipment 
shall be marked Type I. 

(H) Ozone-resistant equipment shall 
be marked Type II. 

(I) Other relevant markings, such as 
the manufacturer’s identification and 
the size of the equipment, may also be 
provided. 

(iii) Markings shall be nonconducting 
and shall be applied in such a manner 
as not to impair the insulating qualities 
of the equipment. 

(iv) Markings on gloves shall be 
confined to the cuff portion of the glove. 

(2) Electrical requirements. (i) 
Equipment shall be capable of 
withstanding the ac proof-test voltage 
specified in Table E–1 or the dc proof- 
test voltage specified in Table E–2. 

(A) The proof test shall reliably 
indicate that the equipment can 
withstand the voltage involved. 

(B) The test voltage shall be applied 
continuously for 3 minutes for 

equipment other than matting and shall 
be applied continuously for 1 minute for 
matting. 

(C) Gloves shall also be capable of 
separately withstanding the ac proof-test 
voltage specified in Table E–1 after a 16- 
hour water soak. (See the note following 
paragraph (a)(3)(ii)(B) of this section.) 

(ii) When the ac proof test is used on 
gloves, the 60-hertz proof-test current 
may not exceed the values specified in 
Table E–1 at any time during the test 
period. 

(A) If the ac proof test is made at a 
frequency other than 60 hertz, the 
permissible proof-test current shall be 
computed from the direct ratio of the 
frequencies. 

(B) For the test, gloves (right side out) 
shall be filled with tap water and 
immersed in water to a depth that is in 
accordance with Table E–3. Water shall 
be added to or removed from the glove, 
as necessary, so that the water level is 
the same inside and outside the glove. 

(C) After the 16-hour water soak 
specified in paragraph (a)(2)(i)(C) of this 
section, the 60-hertz proof-test current 
may not exceed the values given in 
Table E–1 by more than 2 milliamperes. 

(iii) Equipment that has been 
subjected to a minimum breakdown 
voltage test may not be used for 
electrical protection. (See the note 
following paragraph (a)(3)(ii)(B) of this 
section.) 

(iv) Material used for Type II 
insulating equipment shall be capable of 
withstanding an ozone test, with no 
visible effects. The ozone test shall 
reliably indicate that the material will 
resist ozone exposure in actual use. Any 
visible signs of ozone deterioration of 
the material, such as checking, cracking, 
breaks, or pitting, is evidence of failure 
to meet the requirements for ozone- 
resistant material. (See the note 
following paragraph (a)(3)(ii)(B) of this 
section.) 

(3) Workmanship and finish. (i) 
Equipment shall be free of physical 
irregularities that can adversely affect 
the insulating properties of the 
equipment and that can be detected by 
the tests or inspections required under 
this section. 

(ii) Surface irregularities that may be 
present on all rubber goods (because of 
imperfections on forms or molds or 
because of inherent difficulties in the 
manufacturing process) and that may 
appear as indentations, protuberances, 
or imbedded foreign material are 
acceptable under the following 
conditions: 

(A) The indentation or protuberance 
blends into a smooth slope when the 
material is stretched. 

(B) Foreign material remains in place 
when the insulating material is folded 
and stretches with the insulating 
material surrounding it. 

Note to paragraph (a): Rubber insulating 
equipment meeting the following national 
consensus standards is deemed to be in 
compliance with the performance 
requirements of paragraph (a) of this section: 

American Society for Testing and Materials 
(ASTM) D120–09, Standard Specification for 
Rubber Insulating Gloves. 

ASTM D178–01 (2010), Standard 
Specification for Rubber Insulating Matting. 

ASTM D1048–12, Standard Specification 
for Rubber Insulating Blankets. 

ASTM D1049–98 (2010), Standard 
Specification for Rubber Insulating Covers. 

ASTM D1050–05 (2011), Standard 
Specification for Rubber Insulating Line 
Hose. 

ASTM D1051–08, Standard Specification 
for Rubber Insulating Sleeves. 

The preceding standards also contain 
specifications for conducting the various 
tests required in paragraph (a) of this section. 
For example, the ac and dc proof tests, the 
breakdown test, the water-soak procedure, 
and the ozone test mentioned in this 
paragraph are described in detail in these 
ASTM standards. 

ASTM F1236–96 (2012), Standard Guide 
for Visual Inspection of Electrical Protective 
Rubber Products, presents methods and 
techniques for the visual inspection of 
electrical protective equipment made of 
rubber. This guide also contains descriptions 
and photographs of irregularities that can be 
found in this equipment. 

ASTM F819–10, Standard Terminology 
Relating to Electrical Protective Equipment 
for Workers, includes definitions of terms 
relating to the electrical protective equipment 
covered under this section. 

(b) Design requirements for other 
types of electrical protective equipment. 
The following requirements apply to the 
design and manufacture of electrical 
protective equipment that is not covered 
by paragraph (a) of this section: 

(1) Voltage withstand. Insulating 
equipment used for the protection of 
employees shall be capable of 
withstanding, without failure, the 
voltages that may be imposed upon it. 

Note to paragraph (b)(1): These voltages 
include transient overvoltages, such as 
switching surges, as well as nominal line 
voltage. See Appendix B to Subpart V of this 
part for a discussion of transient overvoltages 
on electric power transmission and 
distribution systems. See IEEE Std 516–2009, 
IEEE Guide for Maintenance Methods on 
Energized Power Lines, for methods of 
determining the magnitude of transient 
overvoltages on an electrical system and for 
a discussion comparing the ability of 
insulation equipment to withstand a 
transient overvoltage based on its ability to 
withstand ac voltage testing. 

(2) Equipment current. (i) Protective 
equipment used for the primary 
insulation of employees from energized 
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circuit parts shall be capable of passing 
a current test when subjected to the 
highest nominal voltage on which the 
equipment is to be used. 

(ii) When insulating equipment is 
tested in accordance with paragraph 
(b)(2)(i) of this section, the equipment 
current may not exceed 1 microampere 
per kilovolt of phase-to-phase applied 
voltage. 

Note 1 to paragraph (b)(2): This paragraph 
applies to equipment that provides primary 
insulation of employees from energized parts. 
It does not apply to equipment used for 
secondary insulation or equipment used for 
brush contact only. 

Note 2 to paragraph (b)(2): For ac 
excitation, this current consists of three 
components: Capacitive current because of 
the dielectric properties of the insulating 
material itself, conduction current through 
the volume of the insulating equipment, and 
leakage current along the surface of the tool 
or equipment. The conduction current is 
normally negligible. For clean, dry insulating 
equipment, the leakage current is small, and 
the capacitive current predominates. 

Note to paragraph (b): Plastic guard 
equipment is deemed to conform to the 
performance requirements of paragraph (b) of 
this section if it meets, and is used in 
accordance with, ASTM F712–06 (2011), 
Standard Test Methods and Specifications 
for Electrically Insulating Plastic Guard 
Equipment for Protection of Workers. 

(c) In-service care and use of electrical 
protective equipment. (1) General. 
Electrical protective equipment shall be 
maintained in a safe, reliable condition. 

(2) Specific requirements. The 
following specific requirements apply to 
rubber insulating blankets, rubber 
insulating covers, rubber insulating line 
hose, rubber insulating gloves, and 
rubber insulating sleeves: 

(i) Maximum use voltages shall 
conform to those listed in Table E–4. 

(ii) Insulating equipment shall be 
inspected for damage before each day’s 
use and immediately following any 
incident that can reasonably be 
suspected of causing damage. Insulating 
gloves shall be given an air test, along 
with the inspection. 

Note to paragraph (c)(2)(ii): ASTM F1236– 
96 (2012), Standard Guide for Visual 
Inspection of Electrical Protective Rubber 
Products, presents methods and techniques 
for the visual inspection of electrical 
protective equipment made of rubber. This 
guide also contains descriptions and 
photographs of irregularities that can be 
found in this equipment. 

(iii) Insulating equipment with any of 
the following defects may not be used: 

(A) A hole, tear, puncture, or cut; 
(B) Ozone cutting or ozone checking 

(that is, a series of interlacing cracks 

produced by ozone on rubber under 
mechanical stress); 

(C) An embedded foreign object; 
(D) Any of the following texture 

changes: Swelling, softening, hardening, 
or becoming sticky or inelastic. 

(E) Any other defect that damages the 
insulating properties. 

(iv) Insulating equipment found to 
have other defects that might affect its 
insulating properties shall be removed 
from service and returned for testing 
under paragraphs (c)(2)(viii) and 
(c)(2)(ix) of this section. 

(v) Insulating equipment shall be 
cleaned as needed to remove foreign 
substances. 

(vi) Insulating equipment shall be 
stored in such a location and in such a 
manner as to protect it from light, 
temperature extremes, excessive 
humidity, ozone, and other damaging 
substances and conditions. 

(vii) Protector gloves shall be worn 
over insulating gloves, except as 
follows: 

(A) Protector gloves need not be used 
with Class 0 gloves, under limited-use 
conditions, when small equipment and 
parts manipulation necessitate 
unusually high finger dexterity. 

Note to paragraph (c)(2)(vii)(A): Persons 
inspecting rubber insulating gloves used 
under these conditions need to take extra 
care in visually examining them. Employees 
using rubber insulating gloves under these 
conditions need to take extra care to avoid 
handling sharp objects. 

(B) If the voltage does not exceed 250 
volts, ac, or 375 volts, dc, protector 
gloves need not be used with Class 00 
gloves, under limited-use conditions, 
when small equipment and parts 
manipulation necessitate unusually 
high finger dexterity. 

Note to paragraph (c)(2)(vii)(B): Persons 
inspecting rubber insulating gloves used 
under these conditions need to take extra 
care in visually examining them. Employees 
using rubber insulating gloves under these 
conditions need to take extra care to avoid 
handling sharp objects. 

(C) Any other class of glove may be 
used without protector gloves, under 
limited-use conditions, when small 
equipment and parts manipulation 
necessitate unusually high finger 
dexterity but only if the employer can 
demonstrate that the possibility of 
physical damage to the gloves is small 
and if the class of glove is one class 
higher than that required for the voltage 
involved. 

(D) Insulating gloves that have been 
used without protector gloves may not 
be reused until they have been tested 
under the provisions of paragraphs 
(c)(2)(viii) and (c)(2)(ix) of this section. 

(viii) Electrical protective equipment 
shall be subjected to periodic electrical 
tests. Test voltages and the maximum 
intervals between tests shall be in 
accordance with Table E–4 and Table E– 
5. 

(ix) The test method used under 
paragraphs (c)(2)(viii) and (c)(2)(xi) of 
this section shall reliably indicate 
whether the insulating equipment can 
withstand the voltages involved. 

Note to paragraph (c)(2)(ix): Standard 
electrical test methods considered as meeting 
this paragraph are given in the following 
national consensus standards: 

ASTM D120–09, Standard Specification 
for Rubber Insulating Gloves. 

ASTM D178–01 (2010), Standard 
Specification for Rubber Insulating Matting. 

ASTM D1048–12, Standard Specification 
for Rubber Insulating Blankets. 

ASTM D1049–98 (2010), Standard 
Specification for Rubber Insulating Covers. 

ASTM D1050–05 (2011), Standard 
Specification for Rubber Insulating Line 
Hose. 

ASTM D1051–08, Standard Specification 
for Rubber Insulating Sleeves. 

ASTM F478–09, Standard Specification for 
In-Service Care of Insulating Line Hose and 
Covers. 

ASTM F479–06 (2011), Standard 
Specification for In-Service Care of Insulating 
Blankets. 

ASTM F496–08, Standard Specification for 
In-Service Care of Insulating Gloves and 
Sleeves. 

(x) Insulating equipment failing to 
pass inspections or electrical tests may 
not be used by employees, except as 
follows: 

(A) Rubber insulating line hose may 
be used in shorter lengths with the 
defective portion cut off. 

(B) Rubber insulating blankets may be 
salvaged by severing the defective area 
from the undamaged portion of the 
blanket. The resulting undamaged area 
may not be smaller than 560 millimeters 
by 560 millimeters (22 inches by 22 
inches) for Class 1, 2, 3, and 4 blankets. 

(C) Rubber insulating blankets may be 
repaired using a compatible patch that 
results in physical and electrical 
properties equal to those of the blanket. 

(D) Rubber insulating gloves and 
sleeves with minor physical defects, 
such as small cuts, tears, or punctures, 
may be repaired by the application of a 
compatible patch. Also, rubber 
insulating gloves and sleeves with 
minor surface blemishes may be 
repaired with a compatible liquid 
compound. The repaired area shall have 
electrical and physical properties equal 
to those of the surrounding material. 
Repairs to gloves are permitted only in 
the area between the wrist and the 
reinforced edge of the opening. 
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(xi) Repaired insulating equipment 
shall be retested before it may be used 
by employees. 

(xii) The employer shall certify that 
equipment has been tested in 
accordance with the requirements of 
paragraphs (c)(2)(iv), (c)(2)(vii)(D), 

(c)(2)(viii), (c)(2)(ix), and (c)(2)(xi) of 
this section. The certification shall 
identify the equipment that passed the 
test and the date it was tested and shall 
be made available upon request to the 
Assistant Secretary for Occupational 

Safety and Health and to employees or 
their authorized representatives. 

Note to paragraph (c)(2)(xii): Marking 
equipment with, and entering onto logs, the 
results of the tests and the dates of testing are 
two acceptable means of meeting the 
certification requirement. 

TABLE E–1—AC PROOF-TEST REQUIREMENTS 

Class of equipment 
Proof-test 
voltage 
rms V 

Maximum proof-test current, mA 
(gloves only) 

280-mm 
(11-in) 
glove 

360-mm 
(14-in) 
glove 

410-mm 
(16-in) 
glove 

460-mm 
(18-in) 
glove 

00 ......................................................................................... 2,500 8 12 ........................ ........................
0 ........................................................................................... 5,000 8 12 14 16 
1 ........................................................................................... 10,000 ........................ 14 16 18 
2 ........................................................................................... 20,000 ........................ 16 18 20 
3 ........................................................................................... 30,000 ........................ 18 20 22 
4 ........................................................................................... 40,000 ........................ ........................ 22 24 

TABLE E–2—DC PROOF-TEST REQUIREMENTS 

Class of equipment Proof-test volt-
age 

00 ......................................................................................................................................................................................................... 10,000 
0 ........................................................................................................................................................................................................... 20,000 
1 ........................................................................................................................................................................................................... 40,000 
2 ........................................................................................................................................................................................................... 50,000 
3 ........................................................................................................................................................................................................... 60,000 
4 ........................................................................................................................................................................................................... 70,000 

Note: The dc voltages listed in this table are not appropriate for proof testing rubber insulating line hose or covers. For this equipment, dc 
proof tests shall use a voltage high enough to indicate that the equipment can be safely used at the voltages listed in Table E–4. See ASTM 
D1050–05 (2011) and ASTM D1049–98 (2010) for further information on proof tests for rubber insulating line hose and covers, respectively. 

TABLE E–3—GLOVE TESTS—WATER LEVEL 1 2 

Class of glove 
AC proof test DC proof test 

mm in mm in 

00 ..................................................................................................................... 38 1.5 38 1.5 
0 ....................................................................................................................... 38 1.5 38 1.5 
1 ....................................................................................................................... 38 1.5 51 2.0 
2 ....................................................................................................................... 64 2.5 76 3.0 
3 ....................................................................................................................... 89 3.5 102 4.0 
4 ....................................................................................................................... 127 5.0 153 6.0 

1 The water level is given as the clearance from the reinforced edge of the glove to the water line, with a tolerance of ±13 mm. (±0.5 in.). 
2 If atmospheric conditions make the specified clearances impractical, the clearances may be increased by a maximum of 25 mm. (1 in.). 

TABLE E–4—RUBBER INSULATING EQUIPMENT, VOLTAGE REQUIREMENTS 

Class of equipment 
Maximum use 

voltage 1 
AC rms 

Retest 
voltage 2 
AC rms 

Retest 
voltage 2 
DC avg 

00 ................................................................................................................................................. 500 2,500 10,000 
0 ................................................................................................................................................... 1,000 5,000 20,000 
1 ................................................................................................................................................... 7,500 10,000 40,000 
2 ................................................................................................................................................... 17,000 20,000 50,000 
3 ................................................................................................................................................... 26,500 30,000 60,000 
4 ................................................................................................................................................... 36,000 40,000 70,000 

1 The maximum use voltage is the ac voltage (rms) classification of the protective equipment that designates the maximum nominal design 
voltage of the energized system that may be safely worked. The nominal design voltage is equal to the phase-to-phase voltage on multiphase 
circuits. However, the phase-to-ground potential is considered to be the nominal design voltage if: 

(1) There is no multiphase exposure in a system area and the voltage exposure is limited to the phase-to-ground potential, or 
(2) The electric equipment and devices are insulated or isolated or both so that the multiphase exposure on a grounded wye circuit is re-

moved. 
2 The proof-test voltage shall be applied continuously for at least 1 minute, but no more than 3 minutes. 
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TABLE E–5—RUBBER INSULATING EQUIPMENT, TEST INTERVALS 

Type of equipment When to test 

Rubber insulating line hose ....................... Upon indication that insulating value is suspect and after repair. 
Rubber insulating covers ........................... Upon indication that insulating value is suspect and after repair. 
Rubber insulating blankets ........................ Before first issue and every 12 months thereafter;1 upon indication that insulating value is suspect; 

and after repair. 
Rubber insulating gloves ........................... Before first issue and every 6 months thereafter;1 upon indication that insulating value is suspect; 

after repair; and after use without protectors. 
Rubber insulating sleeves ......................... Before first issue and every 12 months thereafter;1 upon indication that insulating value is suspect; 

and after repair. 

1 If the insulating equipment has been electrically tested but not issued for service, the insulating equipment may not be placed into service un-
less it has been electrically tested within the previous 12 months. 

Subpart M—Fall Protection 

■ 14. Revise the authority citation for 
Subpart M of part 1926 to read as 
follows: 

Authority: 40 U.S.C. 3701 et seq.; 29 U.S.C. 
653, 655, 657; Secretary of Labor’s Order No. 
1–90 (55 FR 9033), 6–96 (62 FR 111), 3–2000 
(65 FR 50017), 5–2007 (72 FR 31159), or 1– 
2012 (77 FR 3912), as applicable; and 29 CFR 
Part 1911. 

■ 15. Revise paragraphs (a)(2)(vi) and 
(a)(3)(iii) of § 1926.500 to read as 
follows: 

§ 1926.500 Scope, application, and 
definitions applicable to this subpart. 

(a) * * * 
(2) * * * 
(vi) Subpart V of this part provides 

requirements relating to fall protection 
for employees working from aerial lifts 
or on poles, towers, or similar structures 
while engaged in the construction of 
electric transmission or distribution 
lines or equipment. 
* * * * * 

(3) * * * 
(iii) Additional performance 

requirements for fall arrest and work- 
positioning equipment are provided in 
Subpart V of this part. 
* * * * * 
■ 16. Revise the authority citation for 
Subpart V of Part 1926 to read as 
follows: 

Authority: 40 U.S.C. 3701 et seq.; 29 U.S.C. 
653, 655, 657; Secretary of Labor’s Order No. 
1–2012 (77 FR 3912); and 29 CFR Part 1911. 

■ 17. Revise Subpart V of Part 1926 to 
read as follows: 

Subpart V—Electric Power Transmission 
and Distribution 

Sec. 
1926.950 General. 
1926.951 Medical services and first aid. 
1926.952 Job briefing. 
1926.953 Enclosed spaces. 
1926.954 Personal protective equipment. 
1926.955 Portable ladders and platforms. 
1926.956 Hand and portable power 

equipment. 
1926.957 Live-line tools. 

1926.958 Materials handling and storage. 
1926.959 Mechanical equipment. 
1926.960 Working on or near exposed 

energized parts. 
1926.961 Deenergizing lines and 

equipment for employee protection. 
1926.962 Grounding for the protection of 

employees. 
1926.963 Testing and test facilities. 
1926.964 Overhead lines and live-line 

barehand work. 
1926.965 Underground electrical 

installations. 
1926.966 Substations. 
1926.967 Special conditions. 
1926.968 Definitions. 
Appendix A to Subpart V of Part 1926— 

[Reserved] 
Appendix B to Subpart V of Part 1926— 

Working on Exposed Energized Parts 
Appendix C to Subpart V of Part 1926— 

Protection from Hazardous Differences in 
Electric Potential 

Appendix D to Subpart V of Part 1926— 
Methods of Inspecting and Testing Wood 
Poles 

Appendix E to Subpart V of Part 1926— 
Protection from Flames and Electric Arcs 

Appendix F to Subpart V of Part 1926— 
Work-Positioning Equipment Inspection 
Guidelines 

Appendix G to Subpart V of Part 1926— 
Reference Documents 

Subpart V—Electric Power 
Transmission and Distribution 

§ 1926.950 General. 
(a) Application. (1) Scope. (i) This 

subpart, except for paragraph (a)(3) of 
this section, covers the construction of 
electric power transmission and 
distribution lines and equipment. As 
used in this subpart, the term 
‘‘construction’’ includes the erection of 
new electric transmission and 
distribution lines and equipment, and 
the alteration, conversion, and 
improvement of existing electric 
transmission and distribution lines and 
equipment. 

Note to paragraph (a)(1)(i): An employer 
that complies with § 1910.269 of this chapter 
will be considered in compliance with 
requirements in this subpart that do not 
reference other subparts of this part. 
Compliance with § 1910.269 of this chapter 
will not excuse an employer from 

compliance obligations under other subparts 
of this part. 

(ii) Notwithstanding paragraph 
(a)(1)(i) of this section, this subpart does 
not apply to electrical safety-related 
work practices for unqualified 
employees. 

(2) Other Part 1926 standards. This 
subpart applies in addition to all other 
applicable standards contained in this 
Part 1926. Employers covered under this 
subpart are not exempt from complying 
with other applicable provisions in Part 
1926 by the operation of § 1910.5(c) of 
this chapter. Specific references in this 
subpart to other sections of Part 1926 
are provided for emphasis only. 

(3) Applicable Part 1910 
requirements. Line-clearance tree- 
trimming operations and work involving 
electric power generation installations 
shall comply with § 1910.269 of this 
chapter. 

(b) Training. (1) All employees. (i) 
Each employee shall be trained in, and 
familiar with, the safety-related work 
practices, safety procedures, and other 
safety requirements in this subpart that 
pertain to his or her job assignments. 

(ii) Each employee shall also be 
trained in and familiar with any other 
safety practices, including applicable 
emergency procedures (such as pole-top 
and manhole rescue), that are not 
specifically addressed by this subpart 
but that are related to his or her work 
and are necessary for his or her safety. 

(iii) The degree of training shall be 
determined by the risk to the employee 
for the hazard involved. 

(2) Qualified employees. Each 
qualified employee shall also be trained 
and competent in: 

(i) The skills and techniques 
necessary to distinguish exposed live 
parts from other parts of electric 
equipment, 

(ii) The skills and techniques 
necessary to determine the nominal 
voltage of exposed live parts, 

(iii) The minimum approach distances 
specified in this subpart corresponding 
to the voltages to which the qualified 
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employee will be exposed and the skills 
and techniques necessary to maintain 
those distances, 

(iv) The proper use of the special 
precautionary techniques, personal 
protective equipment, insulating and 
shielding materials, and insulated tools 
for working on or near exposed 
energized parts of electric equipment, 
and 

(v) The recognition of electrical 
hazards to which the employee may be 
exposed and the skills and techniques 
necessary to control or avoid these 
hazards. 

Note to paragraph (b)(2): For the purposes 
of this subpart, a person must have the 
training required by paragraph (b)(2) of this 
section to be considered a qualified person. 

(3) Supervision and annual 
inspection. The employer shall 
determine, through regular supervision 
and through inspections conducted on 
at least an annual basis, that each 
employee is complying with the safety- 
related work practices required by this 
subpart. 

(4) Additional training. An employee 
shall receive additional training (or 
retraining) under any of the following 
conditions: 

(i) If the supervision or annual 
inspections required by paragraph (b)(3) 
of this section indicate that the 
employee is not complying with the 
safety-related work practices required 
by this subpart, or 

(ii) If new technology, new types of 
equipment, or changes in procedures 
necessitate the use of safety-related 
work practices that are different from 
those which the employee would 
normally use, or 

(iii) If he or she must employ safety- 
related work practices that are not 
normally used during his or her regular 
job duties. 

Note to paragraph (b)(4)(iii): The 
Occupational Safety and Health 
Administration considers tasks that are 
performed less often than once per year to 
necessitate retraining before the performance 
of the work practices involved. 

(5) Type of training. The training 
required by paragraph (b) of this section 
shall be of the classroom or on-the-job 
type. 

(6) Training goals. The training shall 
establish employee proficiency in the 
work practices required by this subpart 
and shall introduce the procedures 
necessary for compliance with this 
subpart. 

(7) Demonstration of proficiency. The 
employer shall ensure that each 
employee has demonstrated proficiency 
in the work practices involved before 
that employee is considered as having 

completed the training required by 
paragraph (b) of this section. 

Note 1 to paragraph (b)(7): Though they 
are not required by this paragraph, 
employment records that indicate that an 
employee has successfully completed the 
required training are one way of keeping 
track of when an employee has demonstrated 
proficiency. 

Note 2 to paragraph (b)(7): For an 
employee with previous training, an 
employer may determine that that employee 
has demonstrated the proficiency required by 
this paragraph using the following process: 
(1) Confirm that the employee has the 
training required by paragraph (b) of this 
section, (2) use an examination or interview 
to make an initial determination that the 
employee understands the relevant safety- 
related work practices before he or she 
performs any work covered by this subpart, 
and (3) supervise the employee closely until 
that employee has demonstrated proficiency 
as required by this paragraph. 

(c) Information transfer. (1) Host 
employer responsibilities. Before work 
begins, the host employer shall inform 
contract employers of: 

(i) The characteristics of the host 
employer’s installation that are related 
to the safety of the work to be performed 
and are listed in paragraphs (d)(1) 
through (d)(5) of this section; 

Note to paragraph (c)(1)(i): This paragraph 
requires the host employer to obtain 
information listed in paragraphs (d)(1) 
through (d)(5) of this section if it does not 
have this information in existing records. 

(ii) Conditions that are related to the 
safety of the work to be performed, that 
are listed in paragraphs (d)(6) through 
(d)(8) of this section, and that are known 
to the host employer; 

Note to paragraph (c)(1)(ii): For the 
purposes of this paragraph, the host 
employer need only provide information to 
contract employers that the host employer 
can obtain from its existing records through 
the exercise of reasonable diligence. This 
paragraph does not require the host employer 
to make inspections of worksite conditions to 
obtain this information. 

(iii) Information about the design and 
operation of the host employer’s 
installation that the contract employer 
needs to make the assessments required 
by this subpart; and 

Note to paragraph (c)(1)(iii): This 
paragraph requires the host employer to 
obtain information about the design and 
operation of its installation that contract 
employers need to make required 
assessments if it does not have this 
information in existing records. 

(iv) Any other information about the 
design and operation of the host 
employer’s installation that is known by 
the host employer, that the contract 
employer requests, and that is related to 

the protection of the contract employer’s 
employees. 

Note to paragraph (c)(1)(iv): For the 
purposes of this paragraph, the host 
employer need only provide information to 
contract employers that the host employer 
can obtain from its existing records through 
the exercise of reasonable diligence. This 
paragraph does not require the host employer 
to make inspections of worksite conditions to 
obtain this information. 

(2) Contract employer responsibilities. 
(i) The contract employer shall ensure 
that each of its employees is instructed 
in the hazardous conditions relevant to 
the employee’s work that the contract 
employer is aware of as a result of 
information communicated to the 
contract employer by the host employer 
under paragraph (c)(1) of this section. 

(ii) Before work begins, the contract 
employer shall advise the host employer 
of any unique hazardous conditions 
presented by the contract employer’s 
work. 

(iii) The contract employer shall 
advise the host employer of any 
unanticipated hazardous conditions 
found during the contract employer’s 
work that the host employer did not 
mention under paragraph (c)(1) of this 
section. The contract employer shall 
provide this information to the host 
employer within 2 working days after 
discovering the hazardous condition. 

(3) Joint host- and contract-employer 
responsibilities. The contract employer 
and the host employer shall coordinate 
their work rules and procedures so that 
each employee of the contract employer 
and the host employer is protected as 
required by this subpart. 

(d) Existing characteristics and 
conditions. Existing characteristics and 
conditions of electric lines and 
equipment that are related to the safety 
of the work to be performed shall be 
determined before work on or near the 
lines or equipment is started. Such 
characteristics and conditions include, 
but are not limited to: 

(1) The nominal voltages of lines and 
equipment, 

(2) The maximum switching-transient 
voltages, 

(3) The presence of hazardous 
induced voltages, 

(4) The presence of protective grounds 
and equipment grounding conductors, 

(5) The locations of circuits and 
equipment, including electric supply 
lines, communication lines, and fire- 
protective signaling circuits, 

(6) The condition of protective 
grounds and equipment grounding 
conductors, 

(7) The condition of poles, and 
(8) Environmental conditions relating 

to safety. 
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§ 1926.951 Medical services and first aid. 
(a) General. The employer shall 

provide medical services and first aid as 
required in § 1926.50. 

(b) First-aid training. In addition to 
the requirements of § 1926.50, when 
employees are performing work on, or 
associated with, exposed lines or 
equipment energized at 50 volts or 
more, persons with first-aid training 
shall be available as follows: 

(1) Field work. For field work 
involving two or more employees at a 
work location, at least two trained 
persons shall be available. 

(2) Fixed work locations. For fixed 
work locations such as substations, the 
number of trained persons available 
shall be sufficient to ensure that each 
employee exposed to electric shock can 
be reached within 4 minutes by a 
trained person. However, where the 
existing number of employees is 
insufficient to meet this requirement (at 
a remote substation, for example), each 
employee at the work location shall be 
a trained employee. 

§ 1926.952 Job briefing. 
(a) Before each job. (1) Information 

provided by the employer. In assigning 
an employee or a group of employees to 
perform a job, the employer shall 
provide the employee in charge of the 
job with all available information that 
relates to the determination of existing 
characteristics and conditions required 
by § 1926.950(d). 

(2) Briefing by the employee in charge. 
The employer shall ensure that the 
employee in charge conducts a job 
briefing that meets paragraphs (b), (c), 
and (d) of this section with the 
employees involved before they start 
each job. 

(b) Subjects to be covered. The 
briefing shall cover at least the 
following subjects: Hazards associated 
with the job, work procedures involved, 
special precautions, energy-source 
controls, and personal protective 
equipment requirements. 

(c) Number of briefings. (1) At least 
one before each day or shift. If the work 
or operations to be performed during the 
work day or shift are repetitive and 
similar, at least one job briefing shall be 
conducted before the start of the first job 
of each day or shift. 

(2) Additional briefings. Additional 
job briefings shall be held if significant 
changes, which might affect the safety of 
the employees, occur during the course 
of the work. 

(d) Extent of briefing. (1) Short 
discussion. A brief discussion is 
satisfactory if the work involved is 
routine and if the employees, by virtue 
of training and experience, can 

reasonably be expected to recognize and 
avoid the hazards involved in the job. 

(2) Detailed discussion. A more 
extensive discussion shall be 
conducted: 

(i) If the work is complicated or 
particularly hazardous, or 

(ii) If the employee cannot be 
expected to recognize and avoid the 
hazards involved in the job. 

Note to paragraph (d): The briefing must 
address all the subjects listed in paragraph 
(b) of this section. 

(e) Working alone. An employee 
working alone need not conduct a job 
briefing. However, the employer shall 
ensure that the tasks to be performed are 
planned as if a briefing were required. 

§ 1926.953 Enclosed spaces. 
(a) General. This section covers 

enclosed spaces that may be entered by 
employees. It does not apply to vented 
vaults if the employer makes a 
determination that the ventilation 
system is operating to protect employees 
before they enter the space. This section 
applies to routine entry into enclosed 
spaces. If, after the employer takes the 
precautions given in this section and in 
§ 1926.965, the hazards remaining in the 
enclosed space endanger the life of an 
entrant or could interfere with an 
entrant’s escape from the space, then 
entry into the enclosed space shall meet 
the permit-space entry requirements of 
paragraphs (d) through (k) of § 1910.146 
of this chapter. 

(b) Safe work practices. The employer 
shall ensure the use of safe work 
practices for entry into, and work in, 
enclosed spaces and for rescue of 
employees from such spaces. 

(c) Training. Each employee who 
enters an enclosed space or who serves 
as an attendant shall be trained in the 
hazards of enclosed-space entry, in 
enclosed-space entry procedures, and in 
enclosed-space rescue procedures. 

(d) Rescue equipment. Employers 
shall provide equipment to ensure the 
prompt and safe rescue of employees 
from the enclosed space. 

(e) Evaluating potential hazards. 
Before any entrance cover to an 
enclosed space is removed, the 
employer shall determine whether it is 
safe to do so by checking for the 
presence of any atmospheric pressure or 
temperature differences and by 
evaluating whether there might be a 
hazardous atmosphere in the space. Any 
conditions making it unsafe to remove 
the cover shall be eliminated before the 
cover is removed. 

Note to paragraph (e): The determination 
called for in this paragraph may consist of a 
check of the conditions that might 

foreseeably be in the enclosed space. For 
example, the cover could be checked to see 
if it is hot and, if it is fastened in place, could 
be loosened gradually to release any residual 
pressure. An evaluation also needs to be 
made of whether conditions at the site could 
cause a hazardous atmosphere, such as an 
oxygen-deficient or flammable atmosphere, 
to develop within the space. 

(f) Removing covers. When covers are 
removed from enclosed spaces, the 
opening shall be promptly guarded by a 
railing, temporary cover, or other barrier 
designed to prevent an accidental fall 
through the opening and to protect 
employees working in the space from 
objects entering the space. 

(g) Hazardous atmosphere. Employees 
may not enter any enclosed space while 
it contains a hazardous atmosphere, 
unless the entry conforms to the permit- 
required confined spaces standard in 
§ 1910.146 of this chapter. 

(h) Attendants. While work is being 
performed in the enclosed space, an 
attendant with first-aid training shall be 
immediately available outside the 
enclosed space to provide assistance if 
a hazard exists because of traffic 
patterns in the area of the opening used 
for entry. The attendant is not precluded 
from performing other duties outside 
the enclosed space if these duties do not 
distract the attendant from: Monitoring 
employees within the space or ensuring 
that it is safe for employees to enter and 
exit the space. 

Note to paragraph (h): See § 1926.965 for 
additional requirements on attendants for 
work in manholes and vaults. 

(i) Calibration of test instruments. 
Test instruments used to monitor 
atmospheres in enclosed spaces shall be 
kept in calibration and shall have a 
minimum accuracy of ±10 percent. 

(j) Testing for oxygen deficiency. 
Before an employee enters an enclosed 
space, the atmosphere in the enclosed 
space shall be tested for oxygen 
deficiency with a direct-reading meter 
or similar instrument, capable of 
collection and immediate analysis of 
data samples without the need for off- 
site evaluation. If continuous forced-air 
ventilation is provided, testing is not 
required provided that the procedures 
used ensure that employees are not 
exposed to the hazards posed by oxygen 
deficiency. 

(k) Testing for flammable gases and 
vapors. Before an employee enters an 
enclosed space, the internal atmosphere 
shall be tested for flammable gases and 
vapors with a direct-reading meter or 
similar instrument capable of collection 
and immediate analysis of data samples 
without the need for off-site evaluation. 
This test shall be performed after the 
oxygen testing and ventilation required 
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by paragraph (j) of this section 
demonstrate that there is sufficient 
oxygen to ensure the accuracy of the test 
for flammability. 

(l) Ventilation, and monitoring for 
flammable gases or vapors. If flammable 
gases or vapors are detected or if an 
oxygen deficiency is found, forced-air 
ventilation shall be used to maintain 
oxygen at a safe level and to prevent a 
hazardous concentration of flammable 
gases and vapors from accumulating. A 
continuous monitoring program to 
ensure that no increase in flammable gas 
or vapor concentration above safe levels 
occurs may be followed in lieu of 
ventilation if flammable gases or vapors 
are initially detected at safe levels. 

Note to paragraph (l): See the definition of 
‘‘hazardous atmosphere’’ for guidance in 
determining whether a specific concentration 
of a substance is hazardous. 

(m) Specific ventilation requirements. 
If continuous forced-air ventilation is 
used, it shall begin before entry is made 
and shall be maintained long enough for 
the employer to be able to demonstrate 
that a safe atmosphere exists before 
employees are allowed to enter the work 
area. The forced-air ventilation shall be 
so directed as to ventilate the immediate 
area where employees are present 
within the enclosed space and shall 
continue until all employees leave the 
enclosed space. 

(n) Air supply. The air supply for the 
continuous forced-air ventilation shall 
be from a clean source and may not 
increase the hazards in the enclosed 
space. 

(o) Open flames. If open flames are 
used in enclosed spaces, a test for 
flammable gases and vapors shall be 
made immediately before the open 
flame device is used and at least once 
per hour while the device is used in the 
space. Testing shall be conducted more 
frequently if conditions present in the 
enclosed space indicate that once per 
hour is insufficient to detect hazardous 
accumulations of flammable gases or 
vapors. 

Note to paragraph (o): See the definition 
of ‘‘hazardous atmosphere’’ for guidance in 

determining whether a specific concentration 
of a substance is hazardous. 

Note to § 1926.953: Entries into enclosed 
spaces conducted in accordance with the 
permit-space entry requirements of 
paragraphs (d) through (k) of § 1910.146 of 
this chapter are considered as complying 
with this section. 

§ 1926.954 Personal protective equipment. 
(a) General. Personal protective 

equipment shall meet the requirements 
of Subpart E of this part. 

Note to paragraph (a): Paragraph (d) of 
§ 1926.95 sets employer payment obligations 
for the personal protective equipment 
required by this subpart, including, but not 
limited to, the fall protection equipment 
required by paragraph (b) of this section, the 
electrical protective equipment required by 
§ 1926.960(c), and the flame-resistant and 
arc-rated clothing and other protective 
equipment required by § 1926.960(g). 

(b) Fall protection. (1) Personal fall 
arrest systems. (i) Personal fall arrest 
systems shall meet the requirements of 
Subpart M of this part. 

(ii) Personal fall arrest equipment 
used by employees who are exposed to 
hazards from flames or electric arcs, as 
determined by the employer under 
§ 1926.960(g)(1), shall be capable of 
passing a drop test equivalent to that 
required by paragraph (b)(2)(xii) of this 
section after exposure to an electric arc 
with a heat energy of 40±5 cal/cm2. 

(2) Work-positioning equipment. Body 
belts and positioning straps for work- 
positioning equipment shall meet the 
following requirements: 

(i) Hardware for body belts and 
positioning straps shall meet the 
following requirements: 

(A) Hardware shall be made of drop- 
forged steel, pressed steel, formed steel, 
or equivalent material. 

(B) Hardware shall have a corrosion- 
resistant finish. 

(C) Hardware surfaces shall be smooth 
and free of sharp edges. 

(ii) Buckles shall be capable of 
withstanding an 8.9-kilonewton (2,000- 
pound-force) tension test with a 
maximum permanent deformation no 

greater than 0.4 millimeters (0.0156 
inches). 

(iii) D rings shall be capable of 
withstanding a 22-kilonewton (5,000- 
pound-force) tensile test without 
cracking or breaking. 

(iv) Snaphooks shall be capable of 
withstanding a 22-kilonewton (5,000- 
pound-force) tension test without 
failure. 

Note to paragraph (b)(2)(iv): Distortion of 
the snaphook sufficient to release the keeper 
is considered to be tensile failure of a 
snaphook. 

(v) Top grain leather or leather 
substitute may be used in the 
manufacture of body belts and 
positioning straps; however, leather and 
leather substitutes may not be used 
alone as a load-bearing component of 
the assembly. 

(vi) Plied fabric used in positioning 
straps and in load-bearing parts of body 
belts shall be constructed in such a way 
that no raw edges are exposed and the 
plies do not separate. 

(vii) Positioning straps shall be 
capable of withstanding the following 
tests: 

(A) A dielectric test of 819.7 volts, 
AC, per centimeter (25,000 volts per 
foot) for 3 minutes without visible 
deterioration; 

(B) A leakage test of 98.4 volts, AC, 
per centimeter (3,000 volts per foot) 
with a leakage current of no more than 
1 mA; 

Note to paragraphs (b)(2)(vii)(A) and 
(b)(2)(vii)(B): Positioning straps that pass 
direct-current tests at equivalent voltages are 
considered as meeting this requirement. 

(C) Tension tests of 20 kilonewtons 
(4,500 pounds-force) for sections free of 
buckle holes and of 15 kilonewtons 
(3,500 pounds-force) for sections with 
buckle holes; 

(D) A buckle-tear test with a load of 
4.4 kilonewtons (1,000 pounds-force); 
and 

(E) A flammability test in accordance 
with Table V–1. 

TABLE V–1—FLAMMABILITY TEST 

Test method Criteria for passing the test 

Vertically suspend a 500-mm (19.7-inch) length of strapping supporting 
a 100-kg (220.5-lb) weight.

Any flames on the positioning strap shall self extinguish. 

Use a butane or propane burner with a 76-mm (3-inch) flame ............... The positioning strap shall continue to support the 100-kg (220.5-lb) 
mass. 

Direct the flame to an edge of the strapping at a distance of 25 mm (1 
inch). 

Remove the flame after 5 seconds. 
Wait for any flames on the positioning strap to stop burning. 
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(viii) The cushion part of the body 
belt shall contain no exposed rivets on 
the inside and shall be at least 76 
millimeters (3 inches) in width. 

(ix) Tool loops shall be situated on the 
body of a body belt so that the 100 
millimeters (4 inches) of the body belt 
that is in the center of the back, 
measuring from D ring to D ring, is free 
of tool loops and any other attachments. 

(x) Copper, steel, or equivalent liners 
shall be used around the bars of D rings 
to prevent wear between these members 
and the leather or fabric enclosing them. 

(xi) Snaphooks shall be of the locking 
type meeting the following 
requirements: 

(A) The locking mechanism shall first 
be released, or a destructive force shall 
be placed on the keeper, before the 
keeper will open. 

(B) A force in the range of 6.7 N (1.5 
lbf) to 17.8 N (4 lbf) shall be required 
to release the locking mechanism. 

(C) With the locking mechanism 
released and with a force applied on the 
keeper against the face of the nose, the 
keeper may not begin to open with a 
force of 11.2 N (2.5 lbf) or less and shall 
begin to open with a maximum force of 
17.8 N (4 lbf). 

(xii) Body belts and positioning straps 
shall be capable of withstanding a drop 
test as follows: 

(A) The test mass shall be rigidly 
constructed of steel or equivalent 
material with a mass of 100 kg (220.5 
lbm). For work-positioning equipment 
used by employees weighing more than 
140 kg (310 lbm) fully equipped, the test 
mass shall be increased proportionately 
(that is, the test mass must equal the 
mass of the equipped worker divided by 
1.4). 

(B) For body belts, the body belt shall 
be fitted snugly around the test mass 
and shall be attached to the test- 
structure anchorage point by means of a 
wire rope. 

(C) For positioning straps, the strap 
shall be adjusted to its shortest length 
possible to accommodate the test and 
connected to the test-structure 
anchorage point at one end and to the 
test mass on the other end. 

(D) The test mass shall be dropped an 
unobstructed distance of 1 meter (39.4 
inches) from a supporting structure that 
will sustain minimal deflection during 
the test. 

(E) Body belts shall successfully arrest 
the fall of the test mass and shall be 
capable of supporting the mass after the 
test. 

(F) Positioning straps shall 
successfully arrest the fall of the test 
mass without breaking, and the arrest 
force may not exceed 17.8 kilonewtons 
(4,000 pounds-force). Additionally, 

snaphooks on positioning straps may 
not distort to such an extent that the 
keeper would release. 

Note to paragraph (b)(2): When used by 
employees weighing no more than 140 kg 
(310 lbm) fully equipped, body belts and 
positioning straps that conform to American 
Society of Testing and Materials Standard 
Specifications for Personal Climbing 
Equipment, ASTM F887–12e1, are deemed to 
be in compliance with paragraph (b)(2) of 
this section. 

(3) Care and use of personal fall 
protection equipment. (i) Work- 
positioning equipment shall be 
inspected before use each day to 
determine that the equipment is in safe 
working condition. Work-positioning 
equipment that is not in safe working 
condition may not be used. 

Note to paragraph (b)(3)(i): Appendix F to 
this subpart contains guidelines for 
inspecting work-positioning equipment. 

(ii) Personal fall arrest systems shall 
be used in accordance with 
§ 1926.502(d). 

Note to paragraph (b)(3)(ii): Fall protection 
equipment rigged to arrest falls is considered 
a fall arrest system and must meet the 
applicable requirements for the design and 
use of those systems. Fall protection 
equipment rigged for work positioning is 
considered work-positioning equipment and 
must meet the applicable requirements for 
the design and use of that equipment. 

(iii) The employer shall ensure that 
employees use fall protection systems as 
follows: 

(A) Each employee working from an 
aerial lift shall use a fall restraint system 
or a personal fall arrest system. 
Paragraph (b)(2)(v) of § 1926.453 does 
not apply. 

(B) Except as provided in paragraph 
(b)(3)(iii)(C) of this section, each 
employee in elevated locations more 
than 1.2 meters (4 feet) above the 
ground on poles, towers, or similar 
structures shall use a personal fall arrest 
system, work-positioning equipment, or 
fall restraint system, as appropriate, if 
the employer has not provided other fall 
protection meeting Subpart M of this 
part. 

(C) Until March 31, 2015, a qualified 
employee climbing or changing location 
on poles, towers, or similar structures 
need not use fall protection equipment, 
unless conditions, such as, but not 
limited to, ice, high winds, the design 
of the structure (for example, no 
provision for holding on with hands), or 
the presence of contaminants on the 
structure, could cause the employee to 
lose his or her grip or footing. On and 
after April 1, 2015, each qualified 
employee climbing or changing location 
on poles, towers, or similar structures 

must use fall protection equipment 
unless the employer can demonstrate 
that climbing or changing location with 
fall protection is infeasible or creates a 
greater hazard than climbing or 
changing location without it. 

Note 1 to paragraphs (b)(3)(iii)(B) and 
(b)(3)(iii)(C): These paragraphs apply to 
structures that support overhead electric 
power transmission and distribution lines 
and equipment. They do not apply to 
portions of buildings, such as loading docks, 
or to electric equipment, such as transformers 
and capacitors. Subpart M of this part 
contains the duty to provide fall protection 
associated with walking and working 
surfaces. 

Note 2 to paragraphs (b)(3)(iii)(B) and 
(b)(3)(iii)(C): Until the employer ensures that 
employees are proficient in climbing and the 
use of fall protection under § 1926.950(b)(7), 
the employees are not considered ‘‘qualified 
employees’’ for the purposes of paragraphs 
(b)(3)(iii)(B) and (b)(3)(iii)(C) of this section. 
These paragraphs require unqualified 
employees (including trainees) to use fall 
protection any time they are more than 1.2 
meters (4 feet) above the ground. 

(iv) On and after April 1, 2015, work- 
positioning systems shall be rigged so 
that an employee can free fall no more 
than 0.6 meters (2 feet). 

(v) Anchorages for work-positioning 
equipment shall be capable of 
supporting at least twice the potential 
impact load of an employee’s fall, or 
13.3 kilonewtons (3,000 pounds-force), 
whichever is greater. 

Note to paragraph (b)(3)(v): Wood-pole 
fall-restriction devices meeting American 
Society of Testing and Materials Standard 
Specifications for Personal Climbing 
Equipment, ASTM F887–12e1, are deemed to 
meet the anchorage-strength requirement 
when they are used in accordance with 
manufacturers’ instructions. 

(vi) Unless the snaphook is a locking 
type and designed specifically for the 
following connections, snaphooks on 
work-positioning equipment may not be 
engaged: 

(A) Directly to webbing, rope, or wire 
rope; 

(B) To each other; 
(C) To a D ring to which another 

snaphook or other connector is attached; 
(D) To a horizontal lifeline; or 
(E) To any object that is incompatibly 

shaped or dimensioned in relation to 
the snaphook such that accidental 
disengagement could occur should the 
connected object sufficiently depress 
the snaphook keeper to allow release of 
the object. 

§ 1926.955 Portable ladders and platforms. 

(a) General. Requirements for portable 
ladders contained in Subpart X of this 
part apply in addition to the 
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requirements of this section, except as 
specifically noted in paragraph (b) of 
this section. 

(b) Special ladders and platforms. 
Portable ladders used on structures or 
conductors in conjunction with 
overhead line work need not meet 
§ 1926.1053(b)(5)(i) and (b)(12). Portable 
ladders and platforms used on 
structures or conductors in conjunction 
with overhead line work shall meet the 
following requirements: 

(1) Design load. In the configurations 
in which they are used, portable 
platforms shall be capable of supporting 
without failure at least 2.5 times the 
maximum intended load. 

(2) Maximum load. Portable ladders 
and platforms may not be loaded in 
excess of the working loads for which 
they are designed. 

(3) Securing in place. Portable ladders 
and platforms shall be secured to 
prevent them from becoming dislodged. 

(4) Intended use. Portable ladders and 
platforms may be used only in 
applications for which they are 
designed. 

(c) Conductive ladders. Portable metal 
ladders and other portable conductive 
ladders may not be used near exposed 
energized lines or equipment. However, 
in specialized high-voltage work, 
conductive ladders shall be used when 
the employer demonstrates that 
nonconductive ladders would present a 
greater hazard to employees than 
conductive ladders. 

§ 1926.956 Hand and portable power 
equipment. 

(a) General. Paragraph (b) of this 
section applies to electric equipment 
connected by cord and plug. Paragraph 
(c) of this section applies to portable 
and vehicle-mounted generators used to 
supply cord- and plug-connected 
equipment. Paragraph (d) of this section 
applies to hydraulic and pneumatic 
tools. 

(b) Cord- and plug-connected 
equipment. Cord- and plug-connected 
equipment not covered by Subpart K of 
this part shall comply with one of the 
following instead of § 1926.302(a)(1): 

(1) The equipment shall be equipped 
with a cord containing an equipment 
grounding conductor connected to the 
equipment frame and to a means for 
grounding the other end of the 
conductor (however, this option may 
not be used where the introduction of 
the ground into the work environment 
increases the hazard to an employee); or 

(2) The equipment shall be of the 
double-insulated type conforming to 
Subpart K of this part; or 

(3) The equipment shall be connected 
to the power supply through an 

isolating transformer with an 
ungrounded secondary of not more than 
50 volts. 

(c) Portable and vehicle-mounted 
generators. Portable and vehicle- 
mounted generators used to supply 
cord- and plug-connected equipment 
covered by paragraph (b) of this section 
shall meet the following requirements: 

(1) Equipment to be supplied. The 
generator may only supply equipment 
located on the generator or the vehicle 
and cord- and plug-connected 
equipment through receptacles mounted 
on the generator or the vehicle. 

(2) Equipment grounding. The non- 
current-carrying metal parts of 
equipment and the equipment 
grounding conductor terminals of the 
receptacles shall be bonded to the 
generator frame. 

(3) Bonding the frame. For vehicle- 
mounted generators, the frame of the 
generator shall be bonded to the vehicle 
frame. 

(4) Bonding the neutral conductor. 
Any neutral conductor shall be bonded 
to the generator frame. 

(d) Hydraulic and pneumatic tools. (1) 
Hydraulic fluid in insulating tools. 
Paragraph (d)(1) of § 1926.302 does not 
apply to hydraulic fluid used in 
insulating sections of hydraulic tools. 

(2) Operating pressure. Safe operating 
pressures for hydraulic and pneumatic 
tools, hoses, valves, pipes, filters, and 
fittings may not be exceeded. 

Note to paragraph (d)(2): If any hazardous 
defects are present, no operating pressure is 
safe, and the hydraulic or pneumatic 
equipment involved may not be used. In the 
absence of defects, the maximum rated 
operating pressure is the maximum safe 
pressure. 

(3) Work near energized parts. A 
hydraulic or pneumatic tool used where 
it may contact exposed energized parts 
shall be designed and maintained for 
such use. 

(4) Protection against vacuum 
formation. The hydraulic system 
supplying a hydraulic tool used where 
it may contact exposed live parts shall 
provide protection against loss of 
insulating value, for the voltage 
involved, due to the formation of a 
partial vacuum in the hydraulic line. 

Note to paragraph (d)(4): Use of hydraulic 
lines that do not have check valves and that 
have a separation of more than 10.7 meters 
(35 feet) between the oil reservoir and the 
upper end of the hydraulic system promotes 
the formation of a partial vacuum. 

(5) Protection against the 
accumulation of moisture. A pneumatic 
tool used on energized electric lines or 
equipment, or used where it may 
contact exposed live parts, shall provide 

protection against the accumulation of 
moisture in the air supply. 

(6) Breaking connections. Pressure 
shall be released before connections are 
broken, unless quick-acting, self-closing 
connectors are used. 

(7) Leaks. Employers must ensure that 
employees do not use any part of their 
bodies to locate, or attempt to stop, a 
hydraulic leak. 

(8) Hoses. Hoses may not be kinked. 

§ 1926.957 Live-line tools. 

(a) Design of tools. Live-line tool rods, 
tubes, and poles shall be designed and 
constructed to withstand the following 
minimum tests: 

(1) Fiberglass-reinforced plastic. If the 
tool is made of fiberglass-reinforced 
plastic (FRP), it shall withstand 328,100 
volts per meter (100,000 volts per foot) 
of length for 5 minutes, or 

Note to paragraph (a)(1): Live-line tools 
using rod and tube that meet ASTM F711– 
02 (2007), Standard Specification for 
Fiberglass-Reinforced Plastic (FRP) Rod and 
Tube Used in Live Line Tools, are deemed to 
comply with paragraph (a)(1) of this section. 

(2) Wood. If the tool is made of wood, 
it shall withstand 246,100 volts per 
meter (75,000 volts per foot) of length 
for 3 minutes, or 

(3) Equivalent tests. The tool shall 
withstand other tests that the employer 
can demonstrate are equivalent. 

(b) Condition of tools. (1) Daily 
inspection. Each live-line tool shall be 
wiped clean and visually inspected for 
defects before use each day. 

(2) Defects. If any defect or 
contamination that could adversely 
affect the insulating qualities or 
mechanical integrity of the live-line tool 
is present after wiping, the tool shall be 
removed from service and examined 
and tested according to paragraph (b)(3) 
of this section before being returned to 
service. 

(3) Biennial inspection and testing. 
Live-line tools used for primary 
employee protection shall be removed 
from service every 2 years, and 
whenever required under paragraph 
(b)(2) of this section, for examination, 
cleaning, repair, and testing as follows: 

(i) Each tool shall be thoroughly 
examined for defects. 

(ii) If a defect or contamination that 
could adversely affect the insulating 
qualities or mechanical integrity of the 
live-line tool is found, the tool shall be 
repaired and refinished or shall be 
permanently removed from service. If 
no such defect or contamination is 
found, the tool shall be cleaned and 
waxed. 

(iii) The tool shall be tested in 
accordance with paragraphs (b)(3)(iv) 
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and (b)(3)(v) of this section under the 
following conditions: 

(A) After the tool has been repaired or 
refinished; and 

(B) After the examination if repair or 
refinishing is not performed, unless the 
tool is made of FRP rod or foam-filled 
FRP tube and the employer can 
demonstrate that the tool has no defects 
that could cause it to fail during use. 

(iv) The test method used shall be 
designed to verify the tool’s integrity 
along its entire working length and, if 
the tool is made of fiberglass-reinforced 
plastic, its integrity under wet 
conditions. 

(v) The voltage applied during the 
tests shall be as follows: 

(A) 246,100 volts per meter (75,000 
volts per foot) of length for 1 minute if 
the tool is made of fiberglass, or 

(B) 164,000 volts per meter (50,000 
volts per foot) of length for 1 minute if 
the tool is made of wood, or 

(C) Other tests that the employer can 
demonstrate are equivalent. 

Note to paragraph (b): Guidelines for the 
examination, cleaning, repairing, and in- 
service testing of live-line tools are specified 
in the Institute of Electrical and Electronics 
Engineers’ IEEE Guide for Maintenance 
Methods on Energized Power Lines, IEEE Std 
516–2009. 

§ 1926.958 Materials handling and storage. 

(a) General. Materials handling and 
storage shall comply with applicable 
material-handling and material-storage 
requirements in this part, including 
those in Subparts N and CC of this part. 

(b) Materials storage near energized 
lines or equipment. (1) Unrestricted 
areas. In areas to which access is not 
restricted to qualified persons only, 
materials or equipment may not be 
stored closer to energized lines or 
exposed energized parts of equipment 
than the following distances, plus a 
distance that provides for the maximum 
sag and side swing of all conductors and 
for the height and movement of 
material-handling equipment: 

(i) For lines and equipment energized 
at 50 kilovolts or less, the distance is 
3.05 meters (10 feet). 

(ii) For lines and equipment energized 
at more than 50 kilovolts, the distance 
is 3.05 meters (10 feet) plus 0.10 meter 
(4 inches) for every 10 kilovolts over 50 
kilovolts. 

(2) Restricted areas. In areas restricted 
to qualified employees, materials may 
not be stored within the working space 
about energized lines or equipment. 

Note to paragraph (b)(2): Paragraph (b) of 
§ 1926.966 specifies the size of the working 
space. 

§ 1926.959 Mechanical equipment. 
(a) General requirements. (1) Other 

applicable requirements. Mechanical 
equipment shall be operated in 
accordance with applicable 
requirements in this part, including 
Subparts N, O, and CC of this part, 
except that § 1926.600(a)(6) does not 
apply to operations performed by 
qualified employees. 

(2) Inspection before use. The critical 
safety components of mechanical 
elevating and rotating equipment shall 
receive a thorough visual inspection 
before use on each shift. 

Note to paragraph (a)(2): Critical safety 
components of mechanical elevating and 
rotating equipment are components for 
which failure would result in free fall or free 
rotation of the boom. 

(3) Operator. The operator of an 
electric line truck may not leave his or 
her position at the controls while a load 
is suspended, unless the employer can 
demonstrate that no employee 
(including the operator) is endangered. 

(b) Outriggers. (1) Extend outriggers. 
Mobile equipment, if provided with 
outriggers, shall be operated with the 
outriggers extended and firmly set, 
except as provided in paragraph (b)(3) of 
this section. 

(2) Clear view. Outriggers may not be 
extended or retracted outside of the 
clear view of the operator unless all 
employees are outside the range of 
possible equipment motion. 

(3) Operation without outriggers. If 
the work area or the terrain precludes 
the use of outriggers, the equipment 
may be operated only within its 
maximum load ratings specified by the 
equipment manufacturer for the 
particular configuration of the 
equipment without outriggers. 

(c) Applied loads. Mechanical 
equipment used to lift or move lines or 
other material shall be used within its 
maximum load rating and other design 
limitations for the conditions under 
which the mechanical equipment is 
being used. 

(d) Operations near energized lines or 
equipment. (1) Minimum approach 
distance. Mechanical equipment shall 
be operated so that the minimum 
approach distances, established by the 
employer under § 1926.960(c)(1)(i), are 
maintained from exposed energized 
lines and equipment. However, the 
insulated portion of an aerial lift 
operated by a qualified employee in the 
lift is exempt from this requirement if 
the applicable minimum approach 
distance is maintained between the 
uninsulated portions of the aerial lift 
and exposed objects having a different 
electrical potential. 

(2) Observer. A designated employee 
other than the equipment operator shall 
observe the approach distance to 
exposed lines and equipment and 
provide timely warnings before the 
minimum approach distance required 
by paragraph (d)(1) of this section is 
reached, unless the employer can 
demonstrate that the operator can 
accurately determine that the minimum 
approach distance is being maintained. 

(3) Extra precautions. If, during 
operation of the mechanical equipment, 
that equipment could become energized, 
the operation also shall comply with at 
least one of paragraphs (d)(3)(i) through 
(d)(3)(iii) of this section. 

(i) The energized lines or equipment 
exposed to contact shall be covered with 
insulating protective material that will 
withstand the type of contact that could 
be made during the operation. 

(ii) The mechanical equipment shall 
be insulated for the voltage involved. 
The mechanical equipment shall be 
positioned so that its uninsulated 
portions cannot approach the energized 
lines or equipment any closer than the 
minimum approach distances, 
established by the employer under 
§ 1926.960(c)(1)(i). 

(iii) Each employee shall be protected 
from hazards that could arise from 
mechanical equipment contact with 
energized lines or equipment. The 
measures used shall ensure that 
employees will not be exposed to 
hazardous differences in electric 
potential. Unless the employer can 
demonstrate that the methods in use 
protect each employee from the hazards 
that could arise if the mechanical 
equipment contacts the energized line 
or equipment, the measures used shall 
include all of the following techniques: 

(A) Using the best available ground to 
minimize the time the lines or electric 
equipment remain energized, 

(B) Bonding mechanical equipment 
together to minimize potential 
differences, 

(C) Providing ground mats to extend 
areas of equipotential, and 

(D) Employing insulating protective 
equipment or barricades to guard 
against any remaining hazardous 
electrical potential differences. 

Note to paragraph (d)(3)(iii): Appendix C 
to this subpart contains information on 
hazardous step and touch potentials and on 
methods of protecting employees from 
hazards resulting from such potentials. 

§ 1926.960 Working on or near exposed 
energized parts. 

(a) Application. This section applies 
to work on exposed live parts, or near 
enough to them to expose the employee 
to any hazard they present. 
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(b) General. (1) Qualified employees 
only. (i) Only qualified employees may 
work on or with exposed energized lines 
or parts of equipment. 

(ii) Only qualified employees may 
work in areas containing unguarded, 
uninsulated energized lines or parts of 
equipment operating at 50 volts or more. 

(2) Treat as energized. Electric lines 
and equipment shall be considered and 
treated as energized unless they have 
been deenergized in accordance with 
§ 1926.961. 

(3) At least two employees. (i) Except 
as provided in paragraph (b)(3)(ii) of 
this section, at least two employees 
shall be present while any employees 
perform the following types of work: 

(A) Installation, removal, or repair of 
lines energized at more than 600 volts, 

(B) Installation, removal, or repair of 
deenergized lines if an employee is 
exposed to contact with other parts 
energized at more than 600 volts, 

(C) Installation, removal, or repair of 
equipment, such as transformers, 
capacitors, and regulators, if an 
employee is exposed to contact with 
parts energized at more than 600 volts, 

(D) Work involving the use of 
mechanical equipment, other than 
insulated aerial lifts, near parts 
energized at more than 600 volts, and 

(E) Other work that exposes an 
employee to electrical hazards greater 
than, or equal to, the electrical hazards 
posed by operations listed specifically 
in paragraphs (b)(3)(i)(A) through 
(b)(3)(i)(D) of this section. 

(ii) Paragraph (b)(3)(i) of this section 
does not apply to the following 
operations: 

(A) Routine circuit switching, when 
the employer can demonstrate that 
conditions at the site allow safe 
performance of this work, 

(B) Work performed with live-line 
tools when the position of the employee 
is such that he or she is neither within 
reach of, nor otherwise exposed to 
contact with, energized parts, and 

(C) Emergency repairs to the extent 
necessary to safeguard the general 
public. 

(c) Live work. (1) Minimum approach 
distances. (i) The employer shall 
establish minimum approach distances 
no less than the distances computed by 
Table V–2 for ac systems or Table V–7 
for dc systems. 

(ii) No later than April 1, 2015, for 
voltages over 72.5 kilovolts, the 
employer shall determine the maximum 
anticipated per-unit transient 
overvoltage, phase-to-ground, through 
an engineering analysis or assume a 
maximum anticipated per-unit transient 
overvoltage, phase-to-ground, in 
accordance with Table V–8. When the 

employer uses portable protective gaps 
to control the maximum transient 
overvoltage, the value of the maximum 
anticipated per-unit transient 
overvoltage, phase-to-ground, must 
provide for five standard deviations 
between the statistical sparkover voltage 
of the gap and the statistical withstand 
voltage corresponding to the electrical 
component of the minimum approach 
distance. The employer shall make any 
engineering analysis conducted to 
determine maximum anticipated per- 
unit transient overvoltage available 
upon request to employees and to the 
Assistant Secretary or designee for 
examination and copying. 

Note to paragraph (c)(1)(ii): See Appendix 
B to this subpart for information on how to 
calculate the maximum anticipated per-unit 
transient overvoltage, phase-to-ground, when 
the employer uses portable protective gaps to 
reduce maximum transient overvoltages. 

(iii) The employer shall ensure that no 
employee approaches or takes any 
conductive object closer to exposed 
energized parts than the employer’s 
established minimum approach 
distance, unless: 

(A) The employee is insulated from 
the energized part (rubber insulating 
gloves or rubber insulating gloves and 
sleeves worn in accordance with 
paragraph (c)(2) of this section 
constitutes insulation of the employee 
from the energized part upon which the 
employee is working provided that the 
employee has control of the part in a 
manner sufficient to prevent exposure to 
uninsulated portions of the employee’s 
body), or 

(B) The energized part is insulated 
from the employee and from any other 
conductive object at a different 
potential, or 

(C) The employee is insulated from 
any other exposed conductive object in 
accordance with the requirements for 
live-line barehand work in 
§ 1926.964(c). 

(2) Type of insulation. (i) When an 
employee uses rubber insulating gloves 
as insulation from energized parts 
(under paragraph (c)(1)(iii)(A) of this 
section), the employer shall ensure that 
the employee also uses rubber 
insulating sleeves. However, an 
employee need not use rubber 
insulating sleeves if: 

(A) Exposed energized parts on which 
the employee is not working are 
insulated from the employee; and 

(B) When installing insulation for 
purposes of paragraph (c)(2)(i)(A) of this 
section, the employee installs the 
insulation from a position that does not 
expose his or her upper arm to contact 
with other energized parts. 

(ii) When an employee uses rubber 
insulating gloves or rubber insulating 
gloves and sleeves as insulation from 
energized parts (under paragraph 
(c)(1)(iii)(A) of this section), the 
employer shall ensure that the 
employee: 

(A) Puts on the rubber insulating 
gloves and sleeves in a position where 
he or she cannot reach into the 
minimum approach distance, 
established by the employer under 
paragraph (c)(1) of this section; and 

(B) Does not remove the rubber 
insulating gloves and sleeves until he or 
she is in a position where he or she 
cannot reach into the minimum 
approach distance, established by the 
employer under paragraph (c)(1) of this 
section. 

(d) Working position. (1) Working 
from below. The employer shall ensure 
that each employee, to the extent that 
other safety-related conditions at the 
worksite permit, works in a position 
from which a slip or shock will not 
bring the employee’s body into contact 
with exposed, uninsulated parts 
energized at a potential different from 
the employee’s. 

(2) Requirements for working without 
electrical protective equipment. When 
an employee performs work near 
exposed parts energized at more than 
600 volts, but not more than 72.5 
kilovolts, and is not wearing rubber 
insulating gloves, being protected by 
insulating equipment covering the 
energized parts, performing work using 
live-line tools, or performing live-line 
barehand work under § 1926.964(c), the 
employee shall work from a position 
where he or she cannot reach into the 
minimum approach distance, 
established by the employer under 
paragraph (c)(1) of this section. 

(e) Making connections. The employer 
shall ensure that employees make 
connections as follows: 

(1) Connecting. In connecting 
deenergized equipment or lines to an 
energized circuit by means of a 
conducting wire or device, an employee 
shall first attach the wire to the 
deenergized part; 

(2) Disconnecting. When 
disconnecting equipment or lines from 
an energized circuit by means of a 
conducting wire or device, an employee 
shall remove the source end first; and 

(3) Loose conductors. When lines or 
equipment are connected to or 
disconnected from energized circuits, an 
employee shall keep loose conductors 
away from exposed energized parts. 

(f) Conductive articles. When an 
employee performs work within 
reaching distance of exposed energized 
parts of equipment, the employer shall 
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ensure that the employee removes or 
renders nonconductive all exposed 
conductive articles, such as keychains 
or watch chains, rings, or wrist watches 
or bands, unless such articles do not 
increase the hazards associated with 
contact with the energized parts. 

(g) Protection from flames and electric 
arcs. (1) Hazard assessment. The 
employer shall assess the workplace to 
identify employees exposed to hazards 
from flames or from electric arcs. 

(2) Estimate of available heat energy. 
For each employee exposed to hazards 
from electric arcs, the employer shall 
make a reasonable estimate of the 
incident heat energy to which the 
employee would be exposed. 

Note 1 to paragraph (g)(2): Appendix E to 
this subpart provides guidance on estimating 
available heat energy. The Occupational 
Safety and Health Administration will deem 
employers following the guidance in 
Appendix E to this subpart to be in 
compliance with paragraph (g)(2) of this 
section. An employer may choose a method 
of calculating incident heat energy not 
included in Appendix E to this subpart if the 
chosen method reasonably predicts the 
incident energy to which the employee 
would be exposed. 

Note 2 to paragraph (g)(2): This paragraph 
does not require the employer to estimate the 
incident heat energy exposure for every job 
task performed by each employee. The 
employer may make broad estimates that 
cover multiple system areas provided the 
employer uses reasonable assumptions about 
the energy-exposure distribution throughout 
the system and provided the estimates 
represent the maximum employee exposure 
for those areas. For example, the employer 
could estimate the heat energy just outside a 
substation feeding a radial distribution 
system and use that estimate for all jobs 
performed on that radial system. 

(3) Prohibited clothing. The employer 
shall ensure that each employee who is 
exposed to hazards from flames or 
electric arcs does not wear clothing that 
could melt onto his or her skin or that 
could ignite and continue to burn when 
exposed to flames or the heat energy 
estimated under paragraph (g)(2) of this 
section. 

Note to paragraph (g)(3): This paragraph 
prohibits clothing made from acetate, nylon, 
polyester, rayon and polypropylene, either 
alone or in blends, unless the employer 
demonstrates that the fabric has been treated 
to withstand the conditions that may be 
encountered by the employee or that the 
employee wears the clothing in such a 
manner as to eliminate the hazard involved. 

(4) Flame-resistant clothing. The 
employer shall ensure that the outer 
layer of clothing worn by an employee, 
except for clothing not required to be 
arc rated under paragraphs (g)(5)(i) 

through (g)(5)(v) of this section, is flame 
resistant under any of the following 
conditions: 

(i) The employee is exposed to contact 
with energized circuit parts operating at 
more than 600 volts, 

(ii) An electric arc could ignite 
flammable material in the work area 
that, in turn, could ignite the 
employee’s clothing, 

(iii) Molten metal or electric arcs from 
faulted conductors in the work area 
could ignite the employee’s clothing, or 

Note to paragraph (g)(4)(iii): This 
paragraph does not apply to conductors that 
are capable of carrying, without failure, the 
maximum available fault current for the time 
the circuit protective devices take to 
interrupt the fault. 

(iv) The incident heat energy 
estimated under paragraph (g)(2) of this 
section exceeds 2.0 cal/cm2. 

(5) Arc rating. The employer shall 
ensure that each employee exposed to 
hazards from electric arcs wears 
protective clothing and other protective 
equipment with an arc rating greater 
than or equal to the heat energy 
estimated under paragraph (g)(2) of this 
section whenever that estimate exceeds 
2.0 cal/cm2. This protective equipment 
shall cover the employee’s entire body, 
except as follows: 

(i) Arc-rated protection is not 
necessary for the employee’s hands 
when the employee is wearing rubber 
insulating gloves with protectors or, if 
the estimated incident energy is no 
more than 14 cal/cm2, heavy-duty 
leather work gloves with a weight of at 
least 407 gm/m2 (12 oz/yd2), 

(ii) Arc-rated protection is not 
necessary for the employee’s feet when 
the employee is wearing heavy-duty 
work shoes or boots, 

(iii) Arc-rated protection is not 
necessary for the employee’s head when 
the employee is wearing head protection 
meeting § 1926.100(b)(2) if the estimated 
incident energy is less than 9 cal/cm2 
for exposures involving single-phase 
arcs in open air or 5 cal/cm2 for other 
exposures, 

(iv) The protection for the employee’s 
head may consist of head protection 
meeting § 1926.100(b)(2) and a 
faceshield with a minimum arc rating of 
8 cal/cm2 if the estimated incident- 
energy exposure is less than 13 cal/cm2 
for exposures involving single-phase 
arcs in open air or 9 cal/cm2 for other 
exposures, and 

(v) For exposures involving single- 
phase arcs in open air, the arc rating for 
the employee’s head and face protection 
may be 4 cal/cm2 less than the estimated 
incident energy. 

Note to paragraph (g): See Appendix E to 
this subpart for further information on the 
selection of appropriate protection. 

(6) Dates. (i) The obligation in 
paragraph (g)(2) of this section for the 
employer to make reasonable estimates 
of incident energy commences January 
1, 2015. 

(ii) The obligation in paragraph 
(g)(4)(iv) of this section for the employer 
to ensure that the outer layer of clothing 
worn by an employee is flame-resistant 
when the estimated incident heat energy 
exceeds 2.0 cal/cm2 commences April 1, 
2015. 

(iii) The obligation in paragraph (g)(5) 
of this section for the employer to 
ensure that each employee exposed to 
hazards from electric arcs wears the 
required arc-rated protective equipment 
commences April 1, 2015. 

(h) Fuse handling. When an employee 
must install or remove fuses with one or 
both terminals energized at more than 
300 volts, or with exposed parts 
energized at more than 50 volts, the 
employer shall ensure that the employee 
uses tools or gloves rated for the voltage. 
When an employee installs or removes 
expulsion-type fuses with one or both 
terminals energized at more than 300 
volts, the employer shall ensure that the 
employee wears eye protection meeting 
the requirements of Subpart E of this 
part, uses a tool rated for the voltage, 
and is clear of the exhaust path of the 
fuse barrel. 

(i) Covered (noninsulated) 
conductors. The requirements of this 
section that pertain to the hazards of 
exposed live parts also apply when an 
employee performs work in proximity to 
covered (noninsulated) wires. 

(j) Non-current-carrying metal parts. 
Non-current-carrying metal parts of 
equipment or devices, such as 
transformer cases and circuit-breaker 
housings, shall be treated as energized 
at the highest voltage to which these 
parts are exposed, unless the employer 
inspects the installation and determines 
that these parts are grounded before 
employees begin performing the work. 

(k) Opening and closing circuits under 
load. (1) The employer shall ensure that 
devices used by employees to open 
circuits under load conditions are 
designed to interrupt the current 
involved. 

(2) The employer shall ensure that 
devices used by employees to close 
circuits under load conditions are 
designed to safely carry the current 
involved. 
BILLING CODE 4510–26–P 
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TABLE V–3—ELECTRICAL COMPONENT OF THE MINIMUM APPROACH DISTANCE (D; IN METERS) AT 5.1 TO 72.5 KV 

Nominal voltage (kV) phase-to-phase 

Phase-to-ground 
exposure 

Phase-to-phase 
exposure 

D (m) D (m) 

5.1 to 15.0 ............................................................................................................................... 0.04 0.07 
15.1 to 36.0 ............................................................................................................................. 0.16 0.28 
36.1 to 46.0 ............................................................................................................................. 0.23 0.37 
46.1 to 72.5 ............................................................................................................................. 0.39 0.59 

TABLE V–4—ALTITUDE CORRECTION FACTOR 

Altitude above sea level (m) A 

0 to 900 ................................................................................................................................................................................ 1.00 
901 to 1,200 ......................................................................................................................................................................... 1.02 
1,201 to 1,500 ...................................................................................................................................................................... 1.05 
1,501 to 1,800 ...................................................................................................................................................................... 1.08 
1,801 to 2,100 ...................................................................................................................................................................... 1.11 
2,101 to 2,400 ...................................................................................................................................................................... 1.14 
2,401 to 2,700 ...................................................................................................................................................................... 1.17 
2,701 to 3,000 ...................................................................................................................................................................... 1.20 
3,001 to 3,600 ...................................................................................................................................................................... 1.25 
3,601 to 4,200 ...................................................................................................................................................................... 1.30 
4,201 to 4,800 ...................................................................................................................................................................... 1.35 
4,801 to 5,400 ...................................................................................................................................................................... 1.39 
5,401 to 6,000 ...................................................................................................................................................................... 1.44 

TABLE V–5—ALTERNATIVE MINIMUM APPROACH DISTANCES (IN METERS OR FEET AND INCHES) FOR VOLTAGES OF 72.5 
KV AND LESS 1 

Nominal voltage (kV) phase-to-phase 

Distance 

Phase-to-ground exposure Phase-to-phase exposure 

m ft m ft 

0.50 0.300 2 ..................................................................................................... Avoid contact Avoid contact 

0.301 to 0.750 2 ............................................................................................... 0.33 1.09 0.33 1.09 
0.751 to 5.0 ..................................................................................................... 0.63 2.07 0.63 2.07 
5.1 to 15.0 ....................................................................................................... 0.65 2.14 0.68 2.24 
15.1 to 36.0 ..................................................................................................... 0.77 2.53 0.89 2.92 
36.1 to 46.0 ..................................................................................................... 0.84 2.76 0.98 3.22 
46.1 to 72.5 ..................................................................................................... 1.00 3.29 1.20 3.94 

1 Employers may use the minimum approach distances in this table provided the worksite is at an elevation of 900 meters (3,000 feet) or less. 
If employees will be working at elevations greater than 900 meters (3,000 feet) above mean sea level, the employer shall determine minimum 
approach distances by multiplying the distances in this table by the correction factor in Table V–4 corresponding to the altitude of the work. 

2 For single-phase systems, use voltage-to-ground. 

TABLE V–6—ALTERNATIVE MINIMUM APPROACH DISTANCES (IN METERS OR FEET AND INCHES) FOR VOLTAGES OF MORE 
THAN 72.5 KV 1 2 3 

Voltage range phase to phase (kV) 
Phase-to-ground exposure Phase-to-phase exposure 

m ft m ft 

72.6 to 121.0 ................................................................................................... 1.13 3.71 1.42 4.66 
121.1 to 145.0 ................................................................................................. 1.30 4.27 1.64 5.38 
145.1 to 169.0 ................................................................................................. 1.46 4.79 1.94 6.36 
169.1 to 242.0 ................................................................................................. 2.01 6.59 3.08 10.10 
242.1 to 362.0 ................................................................................................. 3.41 11.19 5.52 18.11 
362.1 to 420.0 ................................................................................................. 4.25 13.94 6.81 22.34 
420.1 to 550.0 ................................................................................................. 5.07 16.63 8.24 27.03 
550.1 to 800.0 ................................................................................................. 6.88 22.57 11.38 37.34 

1 Employers may use the minimum approach distances in this table provided the worksite is at an elevation of 900 meters (3,000 feet) or less. 
If employees will be working at elevations greater than 900 meters (3,000 feet) above mean sea level, the employer shall determine minimum 
approach distances by multiplying the distances in this table by the correction factor in Table V–4 corresponding to the altitude of the work. 

2 Employers may use the phase-to-phase minimum approach distances in this table provided that no insulated tool spans the gap and no large 
conductive object is in the gap. 

3 The clear live-line tool distance shall equal or exceed the values for the indicated voltage ranges. 
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TABLE V–7—DC LIVE-LINE MINIMUM APPROACH DISTANCE (IN METERS) WITH OVERVOLTAGE FACTOR 1 

Maximum anticipated per-unit 
transient overvoltage 

distance (m) 
maximum line-to-ground voltage (kV) 

250 400 500 600 750 

1.5 or less ............................................................................ 1.12 1.60 2.06 2.62 3.61 
1.6 ........................................................................................ 1.17 1.69 2.24 2.86 3.98 
1.7 ........................................................................................ 1.23 1.82 2.42 3.12 4.37 
1.8 ........................................................................................ 1.28 1.95 2.62 3.39 4.79 

1 The distances specified in this table are for air, bare-hand, and live-line tool conditions. If employees will be working at elevations greater 
than 900 meters (3,000 feet) above mean sea level, the employer shall determine minimum approach distances by multiplying the distances in 
this table by the correction factor in Table V–4 corresponding to the altitude of the work. 

TABLE V–8—ASSUMED MAXIMUM PER-UNIT TRANSIENT OVERVOLTAGE 

Voltage range 
(kV) 

Type of current 
(ac or dc) 

Assumed maximum 
per-unit transient 

overvoltage 

72.6 to 420.0 ............................................................................................................................ ac 3.5 
420.1 to 550.0 .......................................................................................................................... ac 3.0 
550.1 to 800.0 .......................................................................................................................... ac 2.5 
250 to 750 ................................................................................................................................ dc 1.8 

§ 1926.961 Deenergizing lines and 
equipment for employee protection. 

(a) Application. This section applies 
to the deenergizing of transmission and 
distribution lines and equipment for the 
purpose of protecting employees. 
Conductors and parts of electric 
equipment that have been deenergized 
under procedures other than those 
required by this section shall be treated 
as energized. 

(b) General. (1) System operator. If a 
system operator is in charge of the lines 
or equipment and their means of 
disconnection, the employer shall 
designate one employee in the crew to 
be in charge of the clearance and shall 
comply with all of the requirements of 
paragraph (c) of this section in the order 
specified. 

(2) No system operator. If no system 
operator is in charge of the lines or 
equipment and their means of 
disconnection, the employer shall 
designate one employee in the crew to 
be in charge of the clearance and to 
perform the functions that the system 
operator would otherwise perform 
under this section. All of the 
requirements of paragraph (c) of this 
section apply, in the order specified, 
except as provided in paragraph (b)(3) of 
this section. 

(3) Single crews working with the 
means of disconnection under the 
control of the employee in charge of the 
clearance. If only one crew will be 
working on the lines or equipment and 
if the means of disconnection is 
accessible and visible to, and under the 
sole control of, the employee in charge 
of the clearance, paragraphs (c)(1), 
(c)(3), and (c)(5) of this section do not 

apply. Additionally, the employer does 
not need to use the tags required by the 
remaining provisions of paragraph (c) of 
this section. 

(4) Multiple crews. If two or more 
crews will be working on the same lines 
or equipment, then: 

(i) The crews shall coordinate their 
activities under this section with a 
single employee in charge of the 
clearance for all of the crews and follow 
the requirements of this section as if all 
of the employees formed a single crew, 
or 

(ii) Each crew shall independently 
comply with this section and, if there is 
no system operator in charge of the lines 
or equipment, shall have separate tags 
and coordinate deenergizing and 
reenergizing the lines and equipment 
with the other crews. 

(5) Disconnecting means accessible to 
general public. The employer shall 
render any disconnecting means that are 
accessible to individuals outside the 
employer’s control (for example, the 
general public) inoperable while the 
disconnecting means are open for the 
purpose of protecting employees. 

(c) Deenergizing lines and equipment. 
(1) Request to deenergize. The employee 
that the employer designates pursuant 
to paragraph (b) of this section as being 
in charge of the clearance shall make a 
request of the system operator to 
deenergize the particular section of line 
or equipment. The designated employee 
becomes the employee in charge (as this 
term is used in paragraph (c) of this 
section) and is responsible for the 
clearance. 

(2) Open disconnecting means. The 
employer shall ensure that all switches, 

disconnectors, jumpers, taps, and other 
means through which known sources of 
electric energy may be supplied to the 
particular lines and equipment to be 
deenergized are open. The employer 
shall render such means inoperable, 
unless its design does not so permit, and 
then ensure that such means are tagged 
to indicate that employees are at work. 

(3) Automatically and remotely 
controlled switches. The employer shall 
ensure that automatically and remotely 
controlled switches that could cause the 
opened disconnecting means to close 
are also tagged at the points of control. 
The employer shall render the 
automatic or remote control feature 
inoperable, unless its design does not so 
permit. 

(4) Network protectors. The employer 
need not use the tags mentioned in 
paragraphs (c)(2) and (c)(3) of this 
section on a network protector for work 
on the primary feeder for the network 
protector’s associated network 
transformer when the employer can 
demonstrate all of the following 
conditions: 

(i) Every network protector is 
maintained so that it will immediately 
trip open if closed when a primary 
conductor is deenergized; 

(ii) Employees cannot manually place 
any network protector in a closed 
position without the use of tools, and 
any manual override position is 
blocked, locked, or otherwise disabled; 
and 

(iii) The employer has procedures for 
manually overriding any network 
protector that incorporate provisions for 
determining, before anyone places a 
network protector in a closed position, 
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that: The line connected to the network 
protector is not deenergized for the 
protection of any employee working on 
the line; and (if the line connected to 
the network protector is not deenergized 
for the protection of any employee 
working on the line) the primary 
conductors for the network protector are 
energized. 

(5) Tags. Tags shall prohibit operation 
of the disconnecting means and shall 
indicate that employees are at work. 

(6) Test for energized condition. After 
the applicable requirements in 
paragraphs (c)(1) through (c)(5) of this 
section have been followed and the 
system operator gives a clearance to the 
employee in charge, the employer shall 
ensure that the lines and equipment are 
deenergized by testing the lines and 
equipment to be worked with a device 
designed to detect voltage. 

(7) Install grounds. The employer 
shall ensure the installation of 
protective grounds as required by 
§ 1926.962. 

(8) Consider lines and equipment 
deenergized. After the applicable 
requirements of paragraphs (c)(1) 
through (c)(7) of this section have been 
followed, the lines and equipment 
involved may be considered 
deenergized. 

(9) Transferring clearances. To 
transfer the clearance, the employee in 
charge (or the employee’s supervisor if 
the employee in charge must leave the 
worksite due to illness or other 
emergency) shall inform the system 
operator and employees in the crew; 
and the new employee in charge shall 
be responsible for the clearance. 

(10) Releasing clearances. To release 
a clearance, the employee in charge 
shall: 

(i) Notify each employee under that 
clearance of the pending release of the 
clearance; 

(ii) Ensure that all employees under 
that clearance are clear of the lines and 
equipment; 

(iii) Ensure that all protective grounds 
protecting employees under that 
clearance have been removed; and 

(iv) Report this information to the 
system operator and then release the 
clearance. 

(11) Person releasing clearance. Only 
the employee in charge who requested 
the clearance may release the clearance, 
unless the employer transfers 
responsibility under paragraph (c)(9) of 
this section. 

(12) Removal of tags. No one may 
remove tags without the release of the 
associated clearance as specified under 
paragraphs (c)(10) and (c)(11) of this 
section. 

(13) Reenergizing lines and 
equipment. The employer shall ensure 
that no one initiates action to reenergize 
the lines or equipment at a point of 
disconnection until all protective 
grounds have been removed, all crews 
working on the lines or equipment 
release their clearances, all employees 
are clear of the lines and equipment, 
and all protective tags are removed from 
that point of disconnection. 

§ 1926.962 Grounding for the protection of 
employees. 

(a) Application. This section applies 
to grounding of transmission and 
distribution lines and equipment for the 
purpose of protecting employees. 
Paragraph (d) of this section also applies 
to protective grounding of other 
equipment as required elsewhere in this 
Subpart. 

Note to paragraph (a): This section covers 
grounding of transmission and distribution 
lines and equipment when this subpart 
requires protective grounding and whenever 
the employer chooses to ground such lines 
and equipment for the protection of 
employees. 

(b) General. For any employee to work 
transmission and distribution lines or 
equipment as deenergized, the employer 
shall ensure that the lines or equipment 
are deenergized under the provisions of 
§ 1926.961 and shall ensure proper 
grounding of the lines or equipment as 
specified in paragraphs (c) through (h) 
of this section. However, if the employer 
can demonstrate that installation of a 
ground is impracticable or that the 
conditions resulting from the 
installation of a ground would present 
greater hazards to employees than 
working without grounds, the lines and 
equipment may be treated as 
deenergized provided that the employer 
establishes that all of the following 
conditions apply: 

(1) Deenergized. The employer 
ensures that the lines and equipment are 
deenergized under the provisions of 
§ 1926.961. 

(2) No possibility of contact. There is 
no possibility of contact with another 
energized source. 

(3) No induced voltage. The hazard of 
induced voltage is not present. 

(c) Equipotential zone. Temporary 
protective grounds shall be placed at 
such locations and arranged in such a 
manner that the employer can 
demonstrate will prevent each employee 
from being exposed to hazardous 
differences in electric potential. 

Note to paragraph (c): Appendix C to this 
subpart contains guidelines for establishing 
the equipotential zone required by this 
paragraph. The Occupational Safety and 
Health Administration will deem grounding 

practices meeting these guidelines as 
complying with paragraph (c) of this section. 

(d) Protective grounding equipment. 
(1) Ampacity. (i) Protective grounding 
equipment shall be capable of 
conducting the maximum fault current 
that could flow at the point of 
grounding for the time necessary to 
clear the fault. 

(ii) Protective grounding equipment 
shall have an ampacity greater than or 
equal to that of No. 2 AWG copper. 

(2) Impedance. Protective grounds 
shall have an impedance low enough so 
that they do not delay the operation of 
protective devices in case of accidental 
energizing of the lines or equipment. 

Note to paragraph (d): American Society 
for Testing and Materials Standard 
Specifications for Temporary Protective 
Grounds to Be Used on De-Energized Electric 
Power Lines and Equipment, ASTM F855–09, 
contains guidelines for protective grounding 
equipment. The Institute of Electrical 
Engineers Guide for Protective Grounding of 
Power Lines, IEEE Std 1048–2003, contains 
guidelines for selecting and installing 
protective grounding equipment. 

(e) Testing. The employer shall ensure 
that, unless a previously installed 
ground is present, employees test lines 
and equipment and verify the absence of 
nominal voltage before employees 
install any ground on those lines or that 
equipment. 

(f) Connecting and removing grounds. 
(1) Order of connection. The employer 
shall ensure that, when an employee 
attaches a ground to a line or to 
equipment, the employee attaches the 
ground-end connection first and then 
attaches the other end by means of a 
live-line tool. For lines or equipment 
operating at 600 volts or less, the 
employer may permit the employee to 
use insulating equipment other than a 
live-line tool if the employer ensures 
that the line or equipment is not 
energized at the time the ground is 
connected or if the employer can 
demonstrate that each employee is 
protected from hazards that may 
develop if the line or equipment is 
energized. 

(2) Order of removal. The employer 
shall ensure that, when an employee 
removes a ground, the employee 
removes the grounding device from the 
line or equipment using a live-line tool 
before he or she removes the ground- 
end connection. For lines or equipment 
operating at 600 volts or less, the 
employer may permit the employee to 
use insulating equipment other than a 
live-line tool if the employer ensures 
that the line or equipment is not 
energized at the time the ground is 
disconnected or if the employer can 
demonstrate that each employee is 
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protected from hazards that may 
develop if the line or equipment is 
energized. 

(g) Additional precautions. The 
employer shall ensure that, when an 
employee performs work on a cable at 
a location remote from the cable 
terminal, the cable is not grounded at 
the cable terminal if there is a 
possibility of hazardous transfer of 
potential should a fault occur. 

(h) Removal of grounds for test. The 
employer may permit employees to 
remove grounds temporarily during 
tests. During the test procedure, the 
employer shall ensure that each 
employee uses insulating equipment, 
shall isolate each employee from any 
hazards involved, and shall implement 
any additional measures necessary to 
protect each exposed employee in case 
the previously grounded lines and 
equipment become energized. 

§ 1926.963 Testing and test facilities. 
(a) Application. This section provides 

for safe work practices for high-voltage 
and high-power testing performed in 
laboratories, shops, and substations, and 
in the field and on electric transmission 
and distribution lines and equipment. It 
applies only to testing involving interim 
measurements using high voltage, high 
power, or combinations of high voltage 
and high power, and not to testing 
involving continuous measurements as 
in routine metering, relaying, and 
normal line work. 

Note to paragraph (a): OSHA considers 
routine inspection and maintenance 
measurements made by qualified employees 
to be routine line work not included in the 
scope of this section, provided that the 
hazards related to the use of intrinsic high- 
voltage or high-power sources require only 
the normal precautions associated with 
routine work specified in the other 
paragraphs of this subpart. Two typical 
examples of such excluded test work 
procedures are ‘‘phasing-out’’ testing and 
testing for a ‘‘no-voltage’’ condition. 

(b) General requirements. (1) Safe 
work practices. The employer shall 
establish and enforce work practices for 
the protection of each worker from the 
hazards of high-voltage or high-power 
testing at all test areas, temporary and 
permanent. Such work practices shall 
include, as a minimum, test area 
safeguarding, grounding, the safe use of 
measuring and control circuits, and a 
means providing for periodic safety 
checks of field test areas. 

(2) Training. The employer shall 
ensure that each employee, upon initial 
assignment to the test area, receives 
training in safe work practices, with 
retraining provided as required by 
§ 1926.950(b). 

(c) Safeguarding of test areas. (1) 
Safeguarding. The employer shall 
provide safeguarding within test areas to 
control access to test equipment or to 
apparatus under test that could become 
energized as part of the testing by either 
direct or inductive coupling and to 
prevent accidental employee contact 
with energized parts. 

(2) Permanent test areas. The 
employer shall guard permanent test 
areas with walls, fences, or other 
barriers designed to keep employees out 
of the test areas. 

(3) Temporary test areas. In field 
testing, or at a temporary test site not 
guarded by permanent fences and gates, 
the employer shall ensure the use of one 
of the following means to prevent 
employees without authorization from 
entering: 

(i) Distinctively colored safety tape 
supported approximately waist high 
with safety signs attached to it, 

(ii) A barrier or barricade that limits 
access to the test area to a degree 
equivalent, physically and visually, to 
the barricade specified in paragraph 
(c)(3)(i) of this section, or 

(iii) One or more test observers 
stationed so that they can monitor the 
entire area. 

(4) Removal of safeguards. The 
employer shall ensure the removal of 
the safeguards required by paragraph 
(c)(3) of this section when employees no 
longer need the protection afforded by 
the safeguards. 

(d) Grounding practices. (1) Establish 
and implement practices. The employer 
shall establish and implement safe 
grounding practices for the test facility. 

(i) The employer shall maintain at 
ground potential all conductive parts 
accessible to the test operator while the 
equipment is operating at high voltage. 

(ii) Wherever ungrounded terminals 
of test equipment or apparatus under 
test may be present, they shall be treated 
as energized until tests demonstrate that 
they are deenergized. 

(2) Installation of grounds. The 
employer shall ensure either that visible 
grounds are applied automatically, or 
that employees using properly insulated 
tools manually apply visible grounds, to 
the high-voltage circuits after they are 
deenergized and before any employee 
performs work on the circuit or on the 
item or apparatus under test. Common 
ground connections shall be solidly 
connected to the test equipment and the 
apparatus under test. 

(3) Isolated ground return. In high- 
power testing, the employer shall 
provide an isolated ground-return 
conductor system designed to prevent 
the intentional passage of current, with 
its attendant voltage rise, from occurring 

in the ground grid or in the earth. 
However, the employer need not 
provide an isolated ground-return 
conductor if the employer can 
demonstrate that both of the following 
conditions exist: 

(i) The employer cannot provide an 
isolated ground-return conductor due to 
the distance of the test site from the 
electric energy source, and 

(ii) The employer protects employees 
from any hazardous step and touch 
potentials that may develop during the 
test. 

Note to paragraph (d)(3)(ii): See Appendix 
C to this subpart for information on measures 
that employers can take to protect employees 
from hazardous step and touch potentials. 

(4) Equipment grounding conductors. 
For tests in which using the equipment 
grounding conductor in the equipment 
power cord to ground the test 
equipment would result in greater 
hazards to test personnel or prevent the 
taking of satisfactory measurements, the 
employer may use a ground clearly 
indicated in the test set-up if the 
employer can demonstrate that this 
ground affords protection for employees 
equivalent to the protection afforded by 
an equipment grounding conductor in 
the power supply cord. 

(5) Grounding after tests. The 
employer shall ensure that, when any 
employee enters the test area after 
equipment is deenergized, a ground is 
placed on the high-voltage terminal and 
any other exposed terminals. 

(i) Before any employee applies a 
direct ground, the employer shall 
discharge high capacitance equipment 
or apparatus through a resistor rated for 
the available energy. 

(ii) A direct ground shall be applied 
to the exposed terminals after the stored 
energy drops to a level at which it is safe 
to do so. 

(6) Grounding test vehicles. If the 
employer uses a test trailer or test 
vehicle in field testing, its chassis shall 
be grounded. The employer shall protect 
each employee against hazardous touch 
potentials with respect to the vehicle, 
instrument panels, and other conductive 
parts accessible to employees with 
bonding, insulation, or isolation. 

(e) Control and measuring circuits. (1) 
Control wiring. The employer may not 
run control wiring, meter connections, 
test leads, or cables from a test area 
unless contained in a grounded metallic 
sheath and terminated in a grounded 
metallic enclosure or unless the 
employer takes other precautions that it 
can demonstrate will provide employees 
with equivalent safety. 

(2) Instruments. The employer shall 
isolate meters and other instruments 
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with accessible terminals or parts from 
test personnel to protect against hazards 
that could arise should such terminals 
and parts become energized during 
testing. If the employer provides this 
isolation by locating test equipment in 
metal compartments with viewing 
windows, the employer shall provide 
interlocks to interrupt the power supply 
when someone opens the compartment 
cover. 

(3) Routing temporary wiring. The 
employer shall protect temporary wiring 
and its connections against damage, 
accidental interruptions, and other 
hazards. To the maximum extent 
possible, the employer shall keep signal, 
control, ground, and power cables 
separate from each other. 

(4) Test observer. If any employee will 
be present in the test area during testing, 
a test observer shall be present. The test 
observer shall be capable of 
implementing the immediate 
deenergizing of test circuits for safety 
purposes. 

(f) Safety check. (1) Before each test. 
Safety practices governing employee 
work at temporary or field test areas 
shall provide, at the beginning of each 
series of tests, for a routine safety check 
of such test areas. 

(2) Conditions to be checked. The test 
operator in charge shall conduct these 
routine safety checks before each series 
of tests and shall verify at least the 
following conditions: 

(i) Barriers and safeguards are in 
workable condition and placed properly 
to isolate hazardous areas; 

(ii) System test status signals, if used, 
are in operable condition; 

(iii) Clearly marked test-power 
disconnects are readily available in an 
emergency; 

(iv) Ground connections are clearly 
identifiable; 

(v) Personal protective equipment is 
provided and used as required by 
Subpart E of this part and by this 
subpart; and 

(vi) Proper separation between signal, 
ground, and power cables. 

§ 1926.964 Overhead lines and live-line 
barehand work. 

(a) General. (1) Application. This 
section provides additional 
requirements for work performed on or 
near overhead lines and equipment and 
for live-line barehand work. 

(2) Checking structure before 
climbing. Before allowing employees to 
subject elevated structures, such as 
poles or towers, to such stresses as 
climbing or the installation or removal 
of equipment may impose, the employer 
shall ascertain that the structures are 
capable of sustaining the additional or 

unbalanced stresses. If the pole or other 
structure cannot withstand the expected 
loads, the employer shall brace or 
otherwise support the pole or structure 
so as to prevent failure. 

Note to paragraph (a)(2): Appendix D to 
this subpart contains test methods that 
employers can use in ascertaining whether a 
wood pole is capable of sustaining the forces 
imposed by an employee climbing the pole. 
This paragraph also requires the employer to 
ascertain that the pole can sustain all other 
forces imposed by the work employees will 
perform. 

(3) Setting and moving poles. (i) When 
a pole is set, moved, or removed near an 
exposed energized overhead conductor, 
the pole may not contact the conductor. 

(ii) When a pole is set, moved, or 
removed near an exposed energized 
overhead conductor, the employer shall 
ensure that each employee wears 
electrical protective equipment or uses 
insulated devices when handling the 
pole and that no employee contacts the 
pole with uninsulated parts of his or her 
body. 

(iii) To protect employees from falling 
into holes used for placing poles, the 
employer shall physically guard the 
holes, or ensure that employees attend 
the holes, whenever anyone is working 
nearby. 

(b) Installing and removing overhead 
lines. The following provisions apply to 
the installation and removal of overhead 
conductors or cable (overhead lines). 

(1) Tension stringing method. When 
lines that employees are installing or 
removing can contact energized parts, 
the employer shall use the tension- 
stringing method, barriers, or other 
equivalent measures to minimize the 
possibility that conductors and cables 
the employees are installing or 
removing will contact energized power 
lines or equipment. 

(2) Conductors, cables, and pulling 
and tensioning equipment. For 
conductors, cables, and pulling and 
tensioning equipment, the employer 
shall provide the protective measures 
required by § 1926.959(d)(3) when 
employees are installing or removing a 
conductor or cable close enough to 
energized conductors that any of the 
following failures could energize the 
pulling or tensioning equipment or the 
conductor or cable being installed or 
removed: 

(i) Failure of the pulling or tensioning 
equipment, 

(ii) Failure of the conductor or cable 
being pulled, or 

(iii) Failure of the previously installed 
lines or equipment. 

(3) Disable automatic-reclosing 
feature. If the conductors that 
employees are installing or removing 

cross over energized conductors in 
excess of 600 volts and if the design of 
the circuit-interrupting devices 
protecting the lines so permits, the 
employer shall render inoperable the 
automatic-reclosing feature of these 
devices. 

(4) Induced voltage. (i) Before 
employees install lines parallel to 
existing energized lines, the employer 
shall make a determination of the 
approximate voltage to be induced in 
the new lines, or work shall proceed on 
the assumption that the induced voltage 
is hazardous. 

(ii) Unless the employer can 
demonstrate that the lines that 
employees are installing are not subject 
to the induction of a hazardous voltage 
or unless the lines are treated as 
energized, temporary protective grounds 
shall be placed at such locations and 
arranged in such a manner that the 
employer can demonstrate will prevent 
exposure of each employee to hazardous 
differences in electric potential. 

Note to paragraph (b)(4)(ii): Appendix C to 
this subpart contains guidelines for 
protecting employees from hazardous 
differences in electric potential as required 
by this paragraph. 

Note to paragraph (b)(4): If the employer 
takes no precautions to protect employees 
from hazards associated with involuntary 
reactions from electric shock, a hazard exists 
if the induced voltage is sufficient to pass a 
current of 1 milliampere through a 500-ohm 
resistor. If the employer protects employees 
from injury due to involuntary reactions from 
electric shock, a hazard exists if the resultant 
current would be more than 6 milliamperes. 

(5) Safe operating condition. Reel- 
handling equipment, including pulling 
and tensioning devices, shall be in safe 
operating condition and shall be leveled 
and aligned. 

(6) Load ratings. The employer shall 
ensure that employees do not exceed 
load ratings of stringing lines, pulling 
lines, conductor grips, load-bearing 
hardware and accessories, rigging, and 
hoists. 

(7) Defective pulling lines. The 
employer shall repair or replace 
defective pulling lines and accessories. 

(8) Conductor grips. The employer 
shall ensure that employees do not use 
conductor grips on wire rope unless the 
manufacturer specifically designed the 
grip for this application. 

(9) Communications. The employer 
shall ensure that employees maintain 
reliable communications, through two- 
way radios or other equivalent means, 
between the reel tender and the pulling- 
rig operator. 

(10) Operation of pulling rig. 
Employees may operate the pulling rig 
only when it is safe to do so. 
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Note to paragraph (b)(10): Examples of 
unsafe conditions include: employees in 
locations prohibited by paragraph (b)(11) of 
this section, conductor and pulling line hang- 
ups, and slipping of the conductor grip. 

(11) Working under overhead 
operations. While a power-driven 
device is pulling the conductor or 
pulling line and the conductor or 
pulling line is in motion, the employer 
shall ensure that employees are not 
directly under overhead operations or 
on the crossarm, except as necessary for 
the employees to guide the stringing 
sock or board over or through the 
stringing sheave. 

(c) Live-line barehand work. In 
addition to other applicable provisions 
contained in this subpart, the following 
requirements apply to live-line 
barehand work: 

(1) Training. Before an employee uses 
or supervises the use of the live-line 
barehand technique on energized 
circuits, the employer shall ensure that 
the employee completes training 
conforming to § 1926.950(b) in the 
technique and in the safety 
requirements of paragraph (c) of this 
section. 

(2) Existing conditions. Before any 
employee uses the live-line barehand 
technique on energized high-voltage 
conductors or parts, the employer shall 
ascertain the following information in 
addition to information about other 
existing conditions required by 
§ 1926.950(d): 

(i) The nominal voltage rating of the 
circuit on which employees will 
perform the work, 

(ii) The clearances to ground of lines 
and other energized parts on which 
employees will perform the work, and 

(iii) The voltage limitations of 
equipment employees will use. 

(3) Insulated tools and equipment. (i) 
The employer shall ensure that the 
insulated equipment, insulated tools, 
and aerial devices and platforms used 
by employees are designed, tested, and 
made for live-line barehand work. 

(ii) The employer shall ensure that 
employees keep tools and equipment 
clean and dry while they are in use. 

(4) Disable automatic-reclosing 
feature. The employer shall render 
inoperable the automatic-reclosing 
feature of circuit-interrupting devices 
protecting the lines if the design of the 
devices permits. 

(5) Adverse weather conditions. The 
employer shall ensure that employees 
do not perform work when adverse 
weather conditions would make the 
work hazardous even after the employer 
implements the work practices required 
by this subpart. Additionally, 
employees may not perform work when 

winds reduce the phase-to-phase or 
phase-to-ground clearances at the work 
location below the minimum approach 
distances specified in paragraph (c)(13) 
of this section, unless insulating guards 
cover the grounded objects and other 
lines and equipment. 

Note to paragraph (c)(5): Thunderstorms in 
the vicinity, high winds, snow storms, and 
ice storms are examples of adverse weather 
conditions that make live-line barehand work 
too hazardous to perform safely even after the 
employer implements the work practices 
required by this subpart. 

(6) Bucket liners and electrostatic 
shielding. The employer shall provide 
and ensure that employees use a 
conductive bucket liner or other 
conductive device for bonding the 
insulated aerial device to the energized 
line or equipment. 

(i) The employee shall be connected 
to the bucket liner or other conductive 
device by the use of conductive shoes, 
leg clips, or other means. 

(ii) Where differences in potentials at 
the worksite pose a hazard to 
employees, the employer shall provide 
electrostatic shielding designed for the 
voltage being worked. 

(7) Bonding the employee to the 
energized part. The employer shall 
ensure that, before the employee 
contacts the energized part, the 
employee bonds the conductive bucket 
liner or other conductive device to the 
energized conductor by means of a 
positive connection. This connection 
shall remain attached to the energized 
conductor until the employee completes 
the work on the energized circuit. 

(8) Aerial-lift controls. Aerial lifts 
used for live-line barehand work shall 
have dual controls (lower and upper) as 
follows: 

(i) The upper controls shall be within 
easy reach of the employee in the 
bucket. On a two-bucket-type lift, access 
to the controls shall be within easy 
reach of both buckets. 

(ii) The lower set of controls shall be 
near the base of the boom and shall be 
designed so that they can override 
operation of the equipment at any time. 

(9) Operation of lower controls. Lower 
(ground-level) lift controls may not be 
operated with an employee in the lift 
except in case of emergency. 

(10) Check controls. The employer 
shall ensure that, before employees 
elevate an aerial lift into the work 
position, the employees check all 
controls (ground level and bucket) to 
determine that they are in proper 
working condition. 

(11) Body of aerial lift truck. The 
employer shall ensure that, before 
employees elevate the boom of an aerial 
lift, the employees ground the body of 

the truck or barricade the body of the 
truck and treat it as energized. 

(12) Boom-current test. The employer 
shall ensure that employees perform a 
boom-current test before starting work 
each day, each time during the day 
when they encounter a higher voltage, 
and when changed conditions indicate 
a need for an additional test. 

(i) This test shall consist of placing 
the bucket in contact with an energized 
source equal to the voltage to be 
encountered for a minimum of 3 
minutes. 

(ii) The leakage current may not 
exceed 1 microampere per kilovolt of 
nominal phase-to-ground voltage. 

(iii) The employer shall immediately 
suspend work from the aerial lift when 
there is any indication of a malfunction 
in the equipment. 

(13) Minimum approach distance. 
The employer shall ensure that 
employees maintain the minimum 
approach distances, established by the 
employer under § 1926.960(c)(1)(i), from 
all grounded objects and from lines and 
equipment at a potential different from 
that to which the live-line barehand 
equipment is bonded, unless insulating 
guards cover such grounded objects and 
other lines and equipment. 

(14) Approaching, leaving, and 
bonding to energized part. The 
employer shall ensure that, while an 
employee is approaching, leaving, or 
bonding to an energized circuit, the 
employee maintains the minimum 
approach distances, established by the 
employer under § 1926.960(c)(1)(i), 
between the employee and any 
grounded parts, including the lower 
boom and portions of the truck and 
between the employee and conductive 
objects energized at different potentials. 

(15) Positioning bucket near energized 
bushing or insulator string. While the 
bucket is alongside an energized 
bushing or insulator string, the 
employer shall ensure that employees 
maintain the phase-to-ground minimum 
approach distances, established by the 
employer under § 1926.960(c)(1)(i), 
between all parts of the bucket and the 
grounded end of the bushing or 
insulator string or any other grounded 
surface. 

(16) Handlines. The employer shall 
ensure that employees do not use 
handlines between the bucket and the 
boom or between the bucket and the 
ground. However, employees may use 
nonconductive-type handlines from 
conductor to ground if not supported 
from the bucket. The employer shall 
ensure that no one uses ropes used for 
live-line barehand work for other 
purposes. 
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(17) Passing objects to employee. The 
employer shall ensure that employees 
do not pass uninsulated equipment or 
material between a pole or structure and 
an aerial lift while an employee working 
from the bucket is bonded to an 
energized part. 

(18) Nonconductive measuring device. 
A nonconductive measuring device 
shall be readily accessible to employees 
performing live-line barehand work to 
assist them in maintaining the required 
minimum approach distance. 

(d) Towers and structures. The 
following requirements apply to work 
performed on towers or other structures 
that support overhead lines. 

(1) Working beneath towers and 
structures. The employer shall ensure 
that no employee is under a tower or 
structure while work is in progress, 
except when the employer can 
demonstrate that such a working 
position is necessary to assist employees 
working above. 

(2) Tag lines. The employer shall 
ensure that employees use tag lines or 
other similar devices to maintain 
control of tower sections being raised or 
positioned, unless the employer can 
demonstrate that the use of such devices 
would create a greater hazard to 
employees. 

(3) Disconnecting load lines. The 
employer shall ensure that employees 
do not detach the loadline from a 
member or section until they safely 
secure the load. 

(4) Adverse weather conditions. The 
employer shall ensure that, except 
during emergency restoration 
procedures, employees discontinue 
work when adverse weather conditions 
would make the work hazardous in 
spite of the work practices required by 
this subpart. 

Note to paragraph (d)(4): Thunderstorms 
in the vicinity, high winds, snow storms, and 
ice storms are examples of adverse weather 
conditions that make this work too hazardous 
to perform even after the employer 
implements the work practices required by 
this subpart. 

§ 1926.965 Underground electrical 
installations. 

(a) Application. This section provides 
additional requirements for work on 
underground electrical installations. 

(b) Access. The employer shall ensure 
that employees use a ladder or other 
climbing device to enter and exit a 
manhole or subsurface vault exceeding 
1.22 meters (4 feet) in depth. No 
employee may climb into or out of a 
manhole or vault by stepping on cables 
or hangers. 

(c) Lowering equipment into 
manholes. (1) Hoisting equipment. 

Equipment used to lower materials and 
tools into manholes or vaults shall be 
capable of supporting the weight to be 
lowered and shall be checked for defects 
before use. 

(2) Clear the area of employees. 
Before anyone lowers tools or material 
into the opening for a manhole or vault, 
each employee working in the manhole 
or vault shall be clear of the area 
directly under the opening. 

(d) Attendants for manholes and 
vaults. (1) When required. While work is 
being performed in a manhole or vault 
containing energized electric 
equipment, an employee with first-aid 
training shall be available on the surface 
in the immediate vicinity of the 
manhole or vault entrance to render 
emergency assistance. 

(2) Brief entries allowed. 
Occasionally, the employee on the 
surface may briefly enter a manhole or 
vault to provide nonemergency 
assistance. 

Note 1 to paragraph (d)(2): Paragraph (h) 
of 1926.953 may also require an attendant 
and does not permit this attendant to enter 
the manhole or vault. 

Note 2 to paragraph (d)(2): Paragraph 
(b)(1)(ii) of § 1926.960 requires employees 
entering manholes or vaults containing 
unguarded, uninsulated energized lines or 
parts of electric equipment operating at 50 
volts or more to be qualified. 

(3) Entry without attendant. For the 
purpose of inspection, housekeeping, 
taking readings, or similar work, an 
employee working alone may enter, for 
brief periods of time, a manhole or vault 
where energized cables or equipment 
are in service if the employer can 
demonstrate that the employee will be 
protected from all electrical hazards. 

(4) Communications. The employer 
shall ensure that employees maintain 
reliable communications, through two- 
way radios or other equivalent means, 
among all employees involved in the 
job. 

(e) Duct rods. The employer shall 
ensure that, if employees use duct rods, 
the employees install the duct rods in 
the direction presenting the least hazard 
to employees. The employer shall 
station an employee at the far end of the 
duct line being rodded to ensure that 
the employees maintain the required 
minimum approach distances. 

(f) Multiple cables. When multiple 
cables are present in a work area, the 
employer shall identify the cable to be 
worked by electrical means, unless its 
identity is obvious by reason of 
distinctive appearance or location or by 
other readily apparent means of 
identification. The employer shall 

protect cables other than the one being 
worked from damage. 

(g) Moving cables. Except when 
paragraph (h)(2) of this section permits 
employees to perform work that could 
cause a fault in an energized cable in a 
manhole or vault, the employer shall 
ensure that employees inspect energized 
cables to be moved for abnormalities. 

(h) Protection against faults. (1) 
Cables with abnormalities. Where a 
cable in a manhole or vault has one or 
more abnormalities that could lead to a 
fault or be an indication of an 
impending fault, the employer shall 
deenergize the cable with the 
abnormality before any employee may 
work in the manhole or vault, except 
when service-load conditions and a lack 
of feasible alternatives require that the 
cable remain energized. In that case, 
employees may enter the manhole or 
vault provided the employer protects 
them from the possible effects of a 
failure using shields or other devices 
that are capable of containing the 
adverse effects of a fault. The employer 
shall treat the following abnormalities 
as indications of impending faults 
unless the employer can demonstrate 
that the conditions could not lead to a 
fault: Oil or compound leaking from 
cable or joints, broken cable sheaths or 
joint sleeves, hot localized surface 
temperatures of cables or joints, or joints 
swollen beyond normal tolerance. 

(2) Work-related faults. If the work 
employees will perform in a manhole or 
vault could cause a fault in a cable, the 
employer shall deenergize that cable 
before any employee works in the 
manhole or vault, except when service- 
load conditions and a lack of feasible 
alternatives require that the cable 
remain energized. In that case, 
employees may enter the manhole or 
vault provided the employer protects 
them from the possible effects of a 
failure using shields or other devices 
that are capable of containing the 
adverse effects of a fault. 

(i) Sheath continuity. When 
employees perform work on buried 
cable or on cable in a manhole or vault, 
the employer shall maintain metallic- 
sheath continuity, or the cable sheath 
shall be treated as energized. 

§ 1926.966 Substations. 
(a) Application. This section provides 

additional requirements for substations 
and for work performed in them. 

(b) Access and working space. The 
employer shall provide and maintain 
sufficient access and working space 
about electric equipment to permit 
ready and safe operation and 
maintenance of such equipment by 
employees. 
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Note to paragraph (b): American National 
Standard National Electrical Safety Code, 
ANSI/IEEE C2–2012 contains guidelines for 
the dimensions of access and working space 
about electric equipment in substations. 
Installations meeting the ANSI provisions 
comply with paragraph (b) of this section. 
The Occupational Safety and Health 
Administration will determine whether an 
installation that does not conform to this 
ANSI standard complies with paragraph (b) 
of this section based on the following criteria: 

(1) Whether the installation conforms to 
the edition of ANSI C2 that was in effect 
when the installation was made; 

(2) Whether the configuration of the 
installation enables employees to maintain 
the minimum approach distances, 
established by the employer under 
§ 1926.960(c)(1)(i), while the employees are 
working on exposed, energized parts; and 

(3) Whether the precautions taken when 
employees perform work on the installation 
provide protection equivalent to the 
protection provided by access and working 
space meeting ANSI/IEEE C2–2012. 

(c) Draw-out-type circuit breakers. 
The employer shall ensure that, when 
employees remove or insert draw-out- 
type circuit breakers, the breaker is in 
the open position. The employer shall 
also render the control circuit 
inoperable if the design of the 
equipment permits. 

(d) Substation fences. Conductive 
fences around substations shall be 
grounded. When a substation fence is 
expanded or a section is removed, fence 
sections shall be isolated, grounded, or 
bonded as necessary to protect 
employees from hazardous differences 
in electric potential. 

Note to paragraph (d): IEEE Std 80–2000, 
IEEE Guide for Safety in AC Substation 
Grounding, contains guidelines for protection 
against hazardous differences in electric 
potential. 

(e) Guarding of rooms and other 
spaces containing electric supply 
equipment. (1) When to guard rooms 
and other spaces. Rooms and other 
spaces in which electric supply lines or 
equipment are installed shall meet the 
requirements of paragraphs (e)(2) 
through (e)(5) of this section under the 
following conditions: 

(i) If exposed live parts operating at 50 
to 150 volts to ground are within 2.4 
meters (8 feet) of the ground or other 
working surface inside the room or 
other space, 

(ii) If live parts operating at 151 to 600 
volts to ground and located within 2.4 
meters (8 feet) of the ground or other 
working surface inside the room or 
other space are guarded only by 
location, as permitted under paragraph 
(f)(1) of this section, or 

(iii) If live parts operating at more 
than 600 volts to ground are within the 
room or other space, unless: 

(A) The live parts are enclosed within 
grounded, metal-enclosed equipment 
whose only openings are designed so 
that foreign objects inserted in these 
openings will be deflected from 
energized parts, or 

(B) The live parts are installed at a 
height, above ground and any other 
working surface, that provides 
protection at the voltage on the live 
parts corresponding to the protection 
provided by a 2.4-meter (8-foot) height 
at 50 volts. 

(2) Prevent access by unqualified 
persons. Fences, screens, partitions, or 
walls shall enclose the rooms and other 
spaces so as to minimize the possibility 
that unqualified persons will enter. 

(3) Restricted entry. Unqualified 
persons may not enter the rooms or 
other spaces while the electric supply 
lines or equipment are energized. 

(4) Warning signs. The employer shall 
display signs at entrances to the rooms 
and other spaces warning unqualified 
persons to keep out. 

(5) Entrances to rooms and other. The 
employer shall keep each entrance to a 
room or other space locked, unless the 
entrance is under the observation of a 
person who is attending the room or 
other space for the purpose of 
preventing unqualified employees from 
entering. 

(f) Guarding of energized parts. (1) 
Type of guarding. The employer shall 
provide guards around all live parts 
operating at more than 150 volts to 
ground without an insulating covering 
unless the location of the live parts 
gives sufficient clearance (horizontal, 
vertical, or both) to minimize the 
possibility of accidental employee 
contact. 

Note to paragraph (f)(1): American 
National Standard National Electrical Safety 
Code, ANSI/IEEE C2–2002 contains 
guidelines for the dimensions of clearance 
distances about electric equipment in 
substations. Installations meeting the ANSI 
provisions comply with paragraph (f)(1) of 
this section. The Occupational Safety and 
Health Administration will determine 
whether an installation that does not conform 
to this ANSI standard complies with 
paragraph (f)(1) of this section based on the 
following criteria: 

(1) Whether the installation conforms to 
the edition of ANSI C2 that was in effect 
when the installation was made; 

(2) Whether each employee is isolated from 
energized parts at the point of closest 
approach; and 

(3) Whether the precautions taken when 
employees perform work on the installation 
provide protection equivalent to the 
protection provided by horizontal and 
vertical clearances meeting ANSI/IEEE C2– 
2002. 

(2) Maintaining guards during 
operation. Except for fuse replacement 

and other necessary access by qualified 
persons, the employer shall maintain 
guarding of energized parts within a 
compartment during operation and 
maintenance functions to prevent 
accidental contact with energized parts 
and to prevent dropped tools or other 
equipment from contacting energized 
parts. 

(3) Temporary removal of guards. 
Before guards are removed from 
energized equipment, the employer 
shall install barriers around the work 
area to prevent employees who are not 
working on the equipment, but who are 
in the area, from contacting the exposed 
live parts. 

(g) Substation entry. (1) Report upon 
entering. Upon entering an attended 
substation, each employee, other than 
employees regularly working in the 
station, shall report his or her presence 
to the employee in charge of substation 
activities to receive information on 
special system conditions affecting 
employee safety. 

(2) Job briefing. The job briefing 
required by § 1926.952 shall cover 
information on special system 
conditions affecting employee safety, 
including the location of energized 
equipment in or adjacent to the work 
area and the limits of any deenergized 
work area. 

§ 1926.967 Special conditions. 
(a) Capacitors. The following 

additional requirements apply to work 
on capacitors and on lines connected to 
capacitors. 

Note to paragraph (a): See §§ 1926.961 and 
1926.962 for requirements pertaining to the 
deenergizing and grounding of capacitor 
installations. 

(1) Disconnect from energized source. 
Before employees work on capacitors, 
the employer shall disconnect the 
capacitors from energized sources and 
short circuit the capacitors. The 
employer shall ensure that the employee 
short circuiting the capacitors waits at 
least 5 minutes from the time of 
disconnection before applying the short 
circuit, 

(2) Short circuiting units. Before 
employees handle the units, the 
employer shall short circuit each unit in 
series-parallel capacitor banks between 
all terminals and the capacitor case or 
its rack. If the cases of capacitors are on 
ungrounded substation racks, the 
employer shall bond the racks to 
ground. 

(3) Short circuiting connected lines. 
The employer shall short circuit any 
line connected to capacitors before the 
line is treated as deenergized. 

(b) Current transformer secondaries. 
The employer shall ensure that 
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employees do not open the secondary of 
a current transformer while the 
transformer is energized. If the employer 
cannot deenergize the primary of the 
current transformer before employees 
perform work on an instrument, a relay, 
or other section of a current transformer 
secondary circuit, the employer shall 
bridge the circuit so that the current 
transformer secondary does not 
experience an open-circuit condition. 

(c) Series streetlighting. (1) Applicable 
requirements. If the open-circuit voltage 
exceeds 600 volts, the employer shall 
ensure that employees work on series 
streetlighting circuits in accordance 
with § 1926.964 or § 1926.965, as 
appropriate. 

(2) Opening a series loop. Before any 
employee opens a series loop, the 
employer shall deenergize the 
streetlighting transformer and isolate it 
from the source of supply or shall bridge 
the loop to avoid an open-circuit 
condition. 

(d) Illumination. The employer shall 
provide sufficient illumination to enable 
the employee to perform the work 
safely. 

Note to paragraph (d): See § 1926.56, 
which requires specific levels of 
illumination. 

(e) Protection against drowning. (1) 
Personal flotation devices. Whenever an 
employee may be pulled or pushed, or 
might fall, into water where the danger 
of drowning exists, the employer shall 
provide the employee with, and shall 
ensure that the employee uses, a 
personal flotation device meeting 
§ 1926.106. 

(2) Maintaining flotation devices in 
safe condition. The employer shall 
maintain each personal flotation device 
in safe condition and shall inspect each 
personal flotation device frequently 
enough to ensure that it does not have 
rot, mildew, water saturation, or any 
other condition that could render the 
device unsuitable for use. 

(3) Crossing bodies of water. An 
employee may cross streams or other 
bodies of water only if a safe means of 
passage, such as a bridge, is available. 

(f) Excavations. Excavation operations 
shall comply with Subpart P of this part. 

(g) Employee protection in public 
work areas. (1) Traffic control devices. 
Traffic-control signs and traffic-control 
devices used for the protection of 
employees shall meet § 1926.200(g)(2). 

(2) Controlling traffic. Before 
employees begin work in the vicinity of 
vehicular or pedestrian traffic that may 
endanger them, the employer shall place 
warning signs or flags and other traffic- 
control devices in conspicuous 
locations to alert and channel 
approaching traffic. 

(3) Barricades. The employer shall use 
barricades where additional employee 
protection is necessary. 

(4) Excavated areas. The employer 
shall protect excavated areas with 
barricades. 

(5) Warning lights. The employer shall 
display warning lights prominently at 
night. 

(h) Backfeed. When there is a 
possibility of voltage backfeed from 
sources of cogeneration or from the 
secondary system (for example, 
backfeed from more than one energized 
phase feeding a common load), the 
requirements of § 1926.960 apply if 
employees will work the lines or 
equipment as energized, and the 
requirements of §§ 1926.961 and 
1926.962 apply if employees will work 
the lines or equipment as deenergized. 

(i) Lasers. The employer shall install, 
adjust, and operate laser equipment in 
accordance with § 1926.54. 

(j) Hydraulic fluids. Hydraulic fluids 
used for the insulated sections of 
equipment shall provide insulation for 
the voltage involved. 

(k) Communication facilities. (1) 
Microwave transmission. (i) The 
employer shall ensure that no employee 
looks into an open waveguide or 
antenna connected to an energized 
microwave source. 

(ii) If the electromagnetic-radiation 
level within an accessible area 
associated with microwave 
communications systems exceeds the 
radiation-protection guide specified by 
§ 1910.97(a)(2) of this chapter, the 
employer shall post the area with 
warning signs containing the warning 
symbol described in § 1910.97(a)(3) of 
this chapter. The lower half of the 
warning symbol shall include the 
following statements, or ones that the 
employer can demonstrate are 
equivalent: ‘‘Radiation in this area may 
exceed hazard limitations and special 
precautions are required. Obtain 
specific instruction before entering.’’ 

(iii) When an employee works in an 
area where the electromagnetic 
radiation could exceed the radiation- 
protection guide, the employer shall 
institute measures that ensure that the 
employee’s exposure is not greater than 
that permitted by that guide. Such 
measures may include administrative 
and engineering controls and personal 
protective equipment. 

(2) Power-line carrier. The employer 
shall ensure that employees perform 
power-line carrier work, including work 
on equipment used for coupling carrier 
current to power line conductors, in 
accordance with the requirements of 
this subpart pertaining to work on 
energized lines. 

§ 1926.968 Definitions. 
Attendant. An employee assigned to 

remain immediately outside the 
entrance to an enclosed or other space 
to render assistance as needed to 
employees inside the space. 

Automatic circuit recloser. A self- 
controlled device for automatically 
interrupting and reclosing an 
alternating-current circuit, with a 
predetermined sequence of opening and 
reclosing followed by resetting, hold 
closed, or lockout. 

Barricade. A physical obstruction 
such as tapes, cones, or A-frame type 
wood or metal structures that provides 
a warning about, and limits access to, a 
hazardous area. 

Barrier. A physical obstruction that 
prevents contact with energized lines or 
equipment or prevents unauthorized 
access to a work area. 

Bond. The electrical interconnection 
of conductive parts designed to 
maintain a common electric potential. 

Bus. A conductor or a group of 
conductors that serve as a common 
connection for two or more circuits. 

Bushing. An insulating structure that 
includes a through conductor or that 
provides a passageway for such a 
conductor, and that, when mounted on 
a barrier, insulates the conductor from 
the barrier for the purpose of conducting 
current from one side of the barrier to 
the other. 

Cable. A conductor with insulation, 
or a stranded conductor with or without 
insulation and other coverings (single- 
conductor cable), or a combination of 
conductors insulated from one another 
(multiple-conductor cable). 

Cable sheath. A conductive protective 
covering applied to cables. 

Note to the definition of ‘‘cable sheath’’: A 
cable sheath may consist of multiple layers 
one or more of which is conductive. 

Circuit. A conductor or system of 
conductors through which an electric 
current is intended to flow. 

Clearance (between objects). The clear 
distance between two objects measured 
surface to surface. 

Clearance (for work). Authorization to 
perform specified work or permission to 
enter a restricted area. 

Communication lines. (See Lines; (1) 
Communication lines.) 

Conductor. A material, usually in the 
form of a wire, cable, or bus bar, used 
for carrying an electric current. 

Contract employer. An employer, 
other than a host employer, that 
performs work covered by Subpart V of 
this part under contract. 

Covered conductor. A conductor 
covered with a dielectric having no 
rated insulating strength or having a 
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rated insulating strength less than the 
voltage of the circuit in which the 
conductor is used. 

Current-carrying part. A conducting 
part intended to be connected in an 
electric circuit to a source of voltage. 
Non-current-carrying parts are those not 
intended to be so connected. 

Deenergized. Free from any electrical 
connection to a source of potential 
difference and from electric charge; not 
having a potential that is different from 
the potential of the earth. 

Note to the definition of ‘‘deenergized’’: 
The term applies only to current-carrying 
parts, which are sometimes energized (alive). 

Designated employee (designated 
person). An employee (or person) who 
is assigned by the employer to perform 
specific duties under the terms of this 
subpart and who has sufficient 
knowledge of the construction and 
operation of the equipment, and the 
hazards involved, to perform his or her 
duties safely. 

Electric line truck. A truck used to 
transport personnel, tools, and material 
for electric supply line work. 

Electric supply equipment. Equipment 
that produces, modifies, regulates, 
controls, or safeguards a supply of 
electric energy. 

Electric supply lines. (See ‘‘Lines; (2) 
Electric supply lines.’’) 

Electric utility. An organization 
responsible for the installation, 
operation, or maintenance of an electric 
supply system. 

Enclosed space. A working space, 
such as a manhole, vault, tunnel, or 
shaft, that has a limited means of egress 
or entry, that is designed for periodic 
employee entry under normal operating 
conditions, and that, under normal 
conditions, does not contain a 
hazardous atmosphere, but may contain 
a hazardous atmosphere under 
abnormal conditions. 

Energized (alive, live). Electrically 
connected to a source of potential 
difference, or electrically charged so as 
to have a potential significantly 
different from that of earth in the 
vicinity. 

Energy source. Any electrical, 
mechanical, hydraulic, pneumatic, 
chemical, nuclear, thermal, or other 
energy source that could cause injury to 
employees. 

Entry (as used in § 1926.953). The 
action by which a person passes through 
an opening into an enclosed space. 
Entry includes ensuing work activities 
in that space and is considered to have 
occurred as soon as any part of the 
entrant’s body breaks the plane of an 
opening into the space. 

Equipment (electric). A general term 
including material, fittings, devices, 

appliances, fixtures, apparatus, and the 
like used as part of or in connection 
with an electrical installation. 

Exposed, Exposed to contact (as 
applied to energized parts). Not isolated 
or guarded. 

Fall restraint system. A fall protection 
system that prevents the user from 
falling any distance. 

First-aid training. Training in the 
initial care, including cardiopulmonary 
resuscitation (which includes chest 
compressions, rescue breathing, and, as 
appropriate, other heart and lung 
resuscitation techniques), performed by 
a person who is not a medical 
practitioner, of a sick or injured person 
until definitive medical treatment can 
be administered. 

Ground. A conducting connection, 
whether planned or unplanned, 
between an electric circuit or equipment 
and the earth, or to some conducting 
body that serves in place of the earth. 

Grounded. Connected to earth or to 
some conducting body that serves in 
place of the earth. 

Guarded. Covered, fenced, enclosed, 
or otherwise protected, by means of 
suitable covers or casings, barrier rails 
or screens, mats, or platforms, designed 
to minimize the possibility, under 
normal conditions, of dangerous 
approach or inadvertent contact by 
persons or objects. 

Note to the definition of ‘‘guarded’’: Wires 
that are insulated, but not otherwise 
protected, are not guarded. 

Hazardous atmosphere. An 
atmosphere that may expose employees 
to the risk of death, incapacitation, 
impairment of ability to self-rescue (that 
is, escape unaided from an enclosed 
space), injury, or acute illness from one 
or more of the following causes: 

(1) Flammable gas, vapor, or mist in 
excess of 10 percent of its lower 
flammable limit (LFL); 

(2) Airborne combustible dust at a 
concentration that meets or exceeds its 
LFL; 

Note to the definition of ‘‘hazardous 
atmosphere’’ (2): This concentration may be 
approximated as a condition in which the 
dust obscures vision at a distance of 1.52 
meters (5 feet) or less. 

(3) Atmospheric oxygen concentration 
below 19.5 percent or above 23.5 
percent; 

(4) Atmospheric concentration of any 
substance for which a dose or a 
permissible exposure limit is published 
in Subpart D, Occupational Health and 
Environmental Controls, or in Subpart 
Z, Toxic and Hazardous Substances, of 
this part and which could result in 
employee exposure in excess of its dose 
or permissible exposure limit; 

Note to the definition of ‘‘hazardous 
atmosphere’’ (4): An atmospheric 
concentration of any substance that is not 
capable of causing death, incapacitation, 
impairment of ability to self-rescue, injury, or 
acute illness due to its health effects is not 
covered by this provision. 

(5) Any other atmospheric condition 
that is immediately dangerous to life or 
health. 

Note to the definition of ‘‘hazardous 
atmosphere’’ (5): For air contaminants for 
which the Occupational Safety and Health 
Administration has not determined a dose or 
permissible exposure limit, other sources of 
information, such as Material Safety Data 
Sheets that comply with the Hazard 
Communication Standard, § 1926.1200, 
published information, and internal 
documents can provide guidance in 
establishing acceptable atmospheric 
conditions. 

High-power tests. Tests in which the 
employer uses fault currents, load 
currents, magnetizing currents, and line- 
dropping currents to test equipment, 
either at the equipment’s rated voltage 
or at lower voltages. 

High-voltage tests. Tests in which the 
employer uses voltages of 
approximately 1,000 volts as a practical 
minimum and in which the voltage 
source has sufficient energy to cause 
injury. 

High wind. A wind of such velocity 
that one or more of the following 
hazards would be present: 

(1) The wind could blow an employee 
from an elevated location, 

(2) The wind could cause an 
employee or equipment handling 
material to lose control of the material, 
or 

(3) The wind would expose an 
employee to other hazards not 
controlled by the standard involved. 

Note to the definition of ‘‘high wind’’: The 
Occupational Safety and Health 
Administration normally considers winds 
exceeding 64.4 kilometers per hour (40 miles 
per hour), or 48.3 kilometers per hour (30 
miles per hour) if the work involves material 
handling, as meeting this criteria, unless the 
employer takes precautions to protect 
employees from the hazardous effects of the 
wind. 

Host employer. An employer that 
operates, or that controls the operating 
procedures for, an electric power 
generation, transmission, or distribution 
installation on which a contract 
employer is performing work covered by 
Subpart V of this part. 

Note to the definition of ‘‘host employer’’: 
The Occupational Safety and Health 
Administration will treat the electric utility 
or the owner of the installation as the host 
employer if it operates or controls operating 
procedures for the installation. If the electric 
utility or installation owner neither operates 
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1 Federal, State, and local regulatory bodies and 
electric utilities set reliability requirements that 
limit the number and duration of system outages. 

nor controls operating procedures for the 
installation, the Occupational Safety and 
Health Administration will treat the 
employer that the utility or owner has 
contracted with to operate or control the 
operating procedures for the installation as 
the host employer. In no case will there be 
more than one host employer. 

Immediately dangerous to life or 
health (IDLH). Any condition that poses 
an immediate or delayed threat to life or 
that would cause irreversible adverse 
health effects or that would interfere 
with an individual’s ability to escape 
unaided from a permit space. 

Note to the definition of ‘‘immediately 
dangerous to life or health’’: Some 
materials—hydrogen fluoride gas and 
cadmium vapor, for example—may produce 
immediate transient effects that, even if 
severe, may pass without medical attention, 
but are followed by sudden, possibly fatal 
collapse 12–72 hours after exposure. The 
victim ‘‘feels normal’’ from recovery from 
transient effects until collapse. Such 
materials in hazardous quantities are 
considered to be ‘‘immediately’’ dangerous to 
life or health. 

Insulated. Separated from other 
conducting surfaces by a dielectric 
(including air space) offering a high 
resistance to the passage of current. 

Note to the definition of ‘‘insulated’’: 
When any object is said to be insulated, it is 
understood to be insulated for the conditions 
to which it normally is subjected. Otherwise, 
it is, for the purpose of this subpart, 
uninsulated. 

Insulation (cable). Material relied 
upon to insulate the conductor from 
other conductors or conducting parts or 
from ground. 

Isolated. Not readily accessible to 
persons unless special means for access 
are used. 

Line-clearance tree trimming. The 
pruning, trimming, repairing, 
maintaining, removing, or clearing of 
trees, or the cutting of brush, that is 
within the following distance of electric 
supply lines and equipment: 

(1) For voltages to ground of 50 
kilovolts or less—3.05 meters (10 feet); 

(2) For voltages to ground of more 
than 50 kilovolts—3.05 meters (10 feet) 
plus 0.10 meters (4 inches) for every 10 
kilovolts over 50 kilovolts. 

Lines. (1) Communication lines. The 
conductors and their supporting or 
containing structures which are used for 
public or private signal or 
communication service, and which 
operate at potentials not exceeding 400 
volts to ground or 750 volts between any 
two points of the circuit, and the 
transmitted power of which does not 
exceed 150 watts. If the lines are 
operating at less than 150 volts, no limit 
is placed on the transmitted power of 

the system. Under certain conditions, 
communication cables may include 
communication circuits exceeding these 
limitations where such circuits are also 
used to supply power solely to 
communication equipment. 

Note to the definition of ‘‘communication 
lines’’: Telephone, telegraph, railroad signal, 
data, clock, fire, police alarm, cable 
television, and other systems conforming to 
this definition are included. Lines used for 
signaling purposes, but not included under 
this definition, are considered as electric 
supply lines of the same voltage. 

(2) Electric supply lines. Conductors 
used to transmit electric energy and 
their necessary supporting or containing 
structures. Signal lines of more than 400 
volts are always supply lines within this 
section, and those of less than 400 volts 
are considered as supply lines, if so run 
and operated throughout. 

Manhole. A subsurface enclosure that 
personnel may enter and that is used for 
installing, operating, and maintaining 
submersible equipment or cable. 

Minimum approach distance. The 
closest distance an employee may 
approach an energized or a grounded 
object. 

Note to the definition of ‘‘minimum 
approach distance’’: Paragraph (c)(1)(i) of 
§ 1926.960 requires employers to establish 
minimum approach distances. 

Personal fall arrest system. A system 
used to arrest an employee in a fall from 
a working level. 

Qualified employee (qualified 
person). An employee (person) 
knowledgeable in the construction and 
operation of the electric power 
generation, transmission, and 
distribution equipment involved, along 
with the associated hazards. 

Note 1 to the definition of ‘‘qualified 
employee (qualified person)’’: An employee 
must have the training required by 
§ 1926.950(b)(2) to be a qualified employee. 

Note 2 to the definition of ‘‘qualified 
employee (qualified person)’’: Except under 
§ 1926.954(b)(3)(iii), an employee who is 
undergoing on-the-job training and who has 
demonstrated, in the course of such training, 
an ability to perform duties safely at his or 
her level of training and who is under the 
direct supervision of a qualified person is a 
qualified person for the performance of those 
duties. 

Statistical sparkover voltage. A 
transient overvoltage level that produces 
a 97.72-percent probability of sparkover 
(that is, two standard deviations above 
the voltage at which there is a 50- 
percent probability of sparkover). 

Statistical withstand voltage. A 
transient overvoltage level that produces 
a 0.14-percent probability of sparkover 
(that is, three standard deviations below 

the voltage at which there is a 50- 
percent probability of sparkover). 

Switch. A device for opening and 
closing or for changing the connection 
of a circuit. In this subpart, a switch is 
manually operable, unless otherwise 
stated. 

System operator. A qualified person 
designated to operate the system or its 
parts. 

Vault. An enclosure, above or below 
ground, that personnel may enter and 
that is used for installing, operating, or 
maintaining equipment or cable. 

Vented vault. A vault that has 
provision for air changes using exhaust- 
flue stacks and low-level air intakes 
operating on pressure and temperature 
differentials that provide for airflow that 
precludes a hazardous atmosphere from 
developing. 

Voltage. The effective (root mean 
square, or rms) potential difference 
between any two conductors or between 
a conductor and ground. This subpart 
expresses voltages in nominal values, 
unless otherwise indicated. The 
nominal voltage of a system or circuit is 
the value assigned to a system or circuit 
of a given voltage class for the purpose 
of convenient designation. The 
operating voltage of the system may 
vary above or below this value. 

Work-positioning equipment. A body 
belt or body harness system rigged to 
allow an employee to be supported on 
an elevated vertical surface, such as a 
utility pole or tower leg, and work with 
both hands free while leaning. 

Appendix A to Subpart V of Part 
1926—[Reserved] 

Appendix B to Subpart V of Part 1926— 
Working on Exposed Energized Parts 

I. Introduction 
Electric utilities design electric power 

generation, transmission, and distribution 
installations to meet National Electrical 
Safety Code (NESC), ANSI C2, requirements. 
Electric utilities also design transmission and 
distribution lines to limit line outages as 
required by system reliability criteria 1 and to 
withstand the maximum overvoltages 
impressed on the system. Conditions such as 
switching surges, faults, and lightning can 
cause overvoltages. Electric utilities generally 
select insulator design and lengths and the 
clearances to structural parts so as to prevent 
outages from contaminated line insulation 
and during storms. Line insulator lengths and 
structural clearances have, over the years, 
come closer to the minimum approach 
distances used by workers. As minimum 
approach distances and structural clearances 
converge, it is increasingly important that 
system designers and system operating and 
maintenance personnel understand the 
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2 Sparkover is a disruptive electric discharge in 
which an electric arc forms and electric current 
passes through air. 

concepts underlying minimum approach 
distances. 

The information in this appendix will 
assist employers in complying with the 
minimum approach-distance requirements 
contained in §§ 1926.960(c)(1) and 
1926.964(c). Employers must use the 
technical criteria and methodology presented 
in this appendix in establishing minimum 
approach distances in accordance with 
§ 1926.960(c)(1)(i) and Table V–2 and Table 
V–7. This appendix provides essential 
background information and technical 
criteria for the calculation of the required 
minimum approach distances for live-line 
work on electric power generation, 
transmission, and distribution installations. 

Unless an employer is using the maximum 
transient overvoltages specified in Table V– 
8 for voltages over 72.5 kilovolts, the 
employer must use persons knowledgeable in 
the techniques discussed in this appendix, 
and competent in the field of electric 
transmission and distribution system design, 
to determine the maximum transient 
overvoltage. 

II. General 

A. Definitions. The following definitions 
from § 1926.968 relate to work on or near 
electric power generation, transmission, and 
distribution lines and equipment and the 
electrical hazards they present. 

Exposed. . . . Not isolated or guarded. 
Guarded. Covered, fenced, enclosed, or 

otherwise protected, by means of suitable 
covers or casings, barrier rails or screens, 
mats, or platforms, designed to minimize the 
possibility, under normal conditions, of 
dangerous approach or inadvertent contact 
by persons or objects. 

Note to the definition of ‘‘guarded’’: Wires 
that are insulated, but not otherwise 
protected, are not guarded. 

Insulated. Separated from other conducting 
surfaces by a dielectric (including air space) 
offering a high resistance to the passage of 
current. 

Note to the definition of ‘‘insulated’’: 
When any object is said to be insulated, it is 
understood to be insulated for the conditions 
to which it normally is subjected. Otherwise, 
it is, for the purpose of this subpart, 
uninsulated. 

Isolated. Not readily accessible to persons 
unless special means for access are used. 

Statistical sparkover voltage. A transient 
overvoltage level that produces a 97.72- 
percent probability of sparkover (that is, two 
standard deviations above the voltage at 
which there is a 50-percent probability of 
sparkover). 

Statistical withstand voltage. A transient 
overvoltage level that produces a 0.14- 
percent probability of sparkover (that is, 
three standard deviations below the voltage 
at which there is a 50-percent probability of 
sparkover). 

B. Installations energized at 50 to 300 
volts. The hazards posed by installations 
energized at 50 to 300 volts are the same as 
those found in many other workplaces. That 
is not to say that there is no hazard, but the 
complexity of electrical protection required 
does not compare to that required for high- 

voltage systems. The employee must avoid 
contact with the exposed parts, and the 
protective equipment used (such as rubber 
insulating gloves) must provide insulation for 
the voltages involved. 

C. Exposed energized parts over 300 volts 
AC. Paragraph (c)(1)(i) of § 1926.960 requires 
the employer to establish minimum approach 
distances no less than the distances 
computed by Table V–2 for ac systems so that 
employees can work safely without risk of 
sparkover.2 

Unless the employee is using electrical 
protective equipment, air is the insulating 
medium between the employee and 
energized parts. The distance between the 
employee and an energized part must be 
sufficient for the air to withstand the 
maximum transient overvoltage that can 
reach the worksite under the working 
conditions and practices the employee is 
using. This distance is the minimum air 
insulation distance, and it is equal to the 
electrical component of the minimum 
approach distance. 

Normal system design may provide or 
include a means (such as lightning arrestors) 
to control maximum anticipated transient 
overvoltages, or the employer may use 
temporary devices (portable protective gaps) 
or measures (such as preventing automatic 
circuit breaker reclosing) to achieve the same 
result. Paragraph (c)(1)(ii) of § 1926.960 
requires the employer to determine the 
maximum anticipated per-unit transient 
overvoltage, phase-to-ground, through an 
engineering analysis or assume a maximum 
anticipated per-unit transient overvoltage, 
phase-to-ground, in accordance with Table 
V–8, which specifies the following 
maximums for ac systems: 

72.6 to 420.0 kilovolts .......... 3.5 per unit. 
420.1 to 550.0 kilovolts ........ 3.0 per unit. 
550.1 to 800.0 kilovolts ........ 2.5 per unit. 

See paragraph IV.A.2, later in this 
appendix, for additional discussion of 
maximum transient overvoltages. 

D. Types of exposures. Employees working 
on or near energized electric power 
generation, transmission, and distribution 
systems face two kinds of exposures: Phase- 
to-ground and phase-to-phase. The exposure 
is phase-to-ground: (1) With respect to an 
energized part, when the employee is at 
ground potential or (2) with respect to 
ground, when an employee is at the potential 
of the energized part during live-line 
barehand work. The exposure is phase-to- 
phase, with respect to an energized part, 
when an employee is at the potential of 
another energized part (at a different 
potential) during live-line barehand work. 

III. Determination of Minimum Approach 
Distances for AC Voltages Greater Than 300 
Volts 

A. Voltages of 301 to 5,000 volts. Test data 
generally forms the basis of minimum air 
insulation distances. The lowest voltage for 
which sufficient test data exists is 5,000 
volts, and these data indicate that the 

minimum air insulation distance at that 
voltage is 20 millimeters (1 inch). Because 
the minimum air insulation distance 
increases with increasing voltage, and, 
conversely, decreases with decreasing 
voltage, an assumed minimum air insulation 
distance of 20 millimeters will protect 
against sparkover at voltages of 301 to 5,000 
volts. Thus, 20 millimeters is the electrical 
component of the minimum approach 
distance for these voltages. 

B. Voltages of 5.1 to 72.5 kilovolts. For 
voltages from 5.1 to 72.5 kilovolts, the 
Occupational Safety and Health 
Administration bases the methodology for 
calculating the electrical component of the 
minimum approach distance on Institute of 
Electrical and Electronic Engineers (IEEE) 
Standard 4–1995, Standard Techniques for 
High-Voltage Testing. Table 1 lists the critical 
sparkover distances from that standard as 
listed in IEEE Std 516–2009, IEEE Guide for 
Maintenance Methods on Energized Power 
Lines. 

TABLE 1—SPARKOVER DISTANCE FOR 
ROD-TO-ROD GAP 

60 Hz rod-to-rod 
sparkover 
(kV peak) 

Gap spacing from 
IEEE Std 4–1995 

(cm) 

25 2 
36 3 
46 4 
53 5 
60 6 
70 8 
79 10 
86 12 
95 14 
104 16 
112 18 
120 20 
143 25 
167 30 
192 35 
218 40 
243 45 
270 50 
322 60 

Source: IEEE Std 516–2009. 

To use this table to determine the electrical 
component of the minimum approach 
distance, the employer must determine the 
peak phase-to-ground transient overvoltage 
and select a gap from the table that 
corresponds to that voltage as a withstand 
voltage rather than a critical sparkover 
voltage. To calculate the electrical 
component of the minimum approach 
distance for voltages between 5 and 72.5 
kilovolts, use the following procedure: 

1. Divide the phase-to-phase voltage by the 
square root of 3 to convert it to a phase-to- 
ground voltage. 

2. Multiply the phase-to-ground voltage by 
the square root of 2 to convert the rms value 
of the voltage to the peak phase-to-ground 
voltage. 

3. Multiply the peak phase-to-ground 
voltage by the maximum per-unit transient 
overvoltage, which, for this voltage range, is 
3.0, as discussed later in this appendix. This 
is the maximum phase-to-ground transient 
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3 The withstand voltage is the voltage at which 
sparkover is not likely to occur across a specified 
distance. It is the voltage taken at the 3s point 
below the sparkover voltage, assuming that the 
sparkover curve follows a normal distribution. 

4 Test data demonstrates that the saturation factor 
is greater than 0 at peak voltages of about 630 
kilovolts. Systems operating at 345 kilovolts (or 
maximum system voltages of 362 kilovolts) can 
have peak maximum transient overvoltages 

exceeding 630 kilovolts. Table V–2 sets equations 
for calculating a based on peak voltage. 

overvoltage, which corresponds to the 
withstand voltage for the relevant exposure.3 

4. Divide the maximum phase-to-ground 
transient overvoltage by 0.85 to determine 
the corresponding critical sparkover voltage. 
(The critical sparkover voltage is 3 standard 

deviations (or 15 percent) greater than the 
withstand voltage.) 

5. Determine the electrical component of 
the minimum approach distance from Table 
1 through interpolation. 

Table 2 illustrates how to derive the 
electrical component of the minimum 
approach distance for voltages from 5.1 to 
72.5 kilovolts, before the application of any 
altitude correction factor, as explained later. 

TABLE 2—CALCULATING THE ELECTRICAL COMPONENT OF MAD—751 V TO 72.5 KV 

Step 
Maximum system phase-to-phase voltage (kV) 

15 36 46 72.5 

1. Divide by √3 ................................................................................................. 8.7 20.8 26.6 41.9 
2. Multiply by √3 ............................................................................................... 12.2 29.4 37.6 59.2 
3. Multiply by 3.0 ............................................................................................. 36.7 88.2 112.7 177.6 
4. Divide by 0.85 .............................................................................................. 43.2 103.7 132.6 208.9 
5. Interpolate from Table 1 .............................................................................. 3+(7.2/10)*1 14+(8.7/9)*2 20+(12.6/23)*5 35+(16.9/26)*5 
Electrical component of MAD (cm) .................................................................. 3.72 15.93 22.74 38.25 

C. Voltages of 72.6 to 800 kilovolts. For 
voltages of 72.6 kilovolts to 800 kilovolts, 
this subpart bases the electrical component of 
minimum approach distances, before the 
application of any altitude correction factor, 
on the following formula: 

Equation 1—For voltages of 72.6 kV to 800 
kV 

D = 0.3048(C + a)VL-GT 
Where: 

D = Electrical component of the minimum 
approach distance in air in meters; 

C = a correction factor associated with the 
variation of gap sparkover with voltage; 

a = A factor relating to the saturation of air 
at system voltages of 345 kilovolts or higher; 4 

VL-G = Maximum system line-to-ground 
rms voltage in kilovolts—it should be the 
‘‘actual’’ maximum, or the normal highest 
voltage for the range (for example, 10 percent 
above the nominal voltage); and 
T = Maximum transient overvoltage factor in 

per unit. 
In Equation 1, C is 0.01: (1) For phase-to- 

ground exposures that the employer can 
demonstrate consist only of air across the 
approach distance (gap) and (2) for phase-to- 
phase exposures if the employer can 
demonstrate that no insulated tool spans the 
gap and that no large conductive object is in 
the gap. Otherwise, C is 0.011. 

In Equation 1, the term a varies depending 
on whether the employee’s exposure is 
phase-to-ground or phase-to-phase and on 
whether objects are in the gap. The employer 
must use the equations in Table 3 to calculate 
a. Sparkover test data with insulation 
spanning the gap form the basis for the 
equations for phase-to-ground exposures, and 
sparkover test data with only air in the gap 
form the basis for the equations for phase-to- 
phase exposures. The phase-to-ground 
equations result in slightly higher values of 
a, and, consequently, produce larger 
minimum approach distances, than the 
phase-to-phase equations for the same value 
of VPeak. 
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5 For voltages of 50 to 300 volts, Table V–2 
specifies a minimum approach distance of ‘‘avoid 
contact.’’ The minimum approach distance for this 
voltage range contains neither an electrical 
component nor an ergonomic component. 

In Equation 1, T is the maximum transient 
overvoltage factor in per unit. As noted 
earlier, § 1926.960(c)(1)(ii) requires the 
employer to determine the maximum 
anticipated per-unit transient overvoltage, 
phase-to-ground, through an engineering 
analysis or assume a maximum anticipated 
per-unit transient overvoltage, phase-to- 
ground, in accordance with Table V–8. For 
phase-to-ground exposures, the employer 
uses this value, called TL-G, as T in Equation 
1. IEEE Std 516–2009 provides the following 
formula to calculate the phase-to-phase 
maximum transient overvoltage, TL-L, from 
TL-G: 
TL-L = 1.35TL-G + 0.45. 
For phase-to-phase exposures, the employer 
uses this value as T in Equation 1. 

D. Provisions for inadvertent movement. 
The minimum approach distance must 
include an ‘‘adder’’ to compensate for the 
inadvertent movement of the worker relative 
to an energized part or the movement of the 
part relative to the worker. This ‘‘adder’’ 
must account for this possible inadvertent 
movement and provide the worker with a 
comfortable and safe zone in which to work. 
Employers must add the distance for 
inadvertent movement (called the 
‘‘ergonomic component of the minimum 
approach distance’’) to the electrical 
component to determine the total safe 
minimum approach distances used in live- 
line work. 

The Occupational Safety and Health 
Administration based the ergonomic 
component of the minimum approach 

distance on response time-distance analysis. 
This technique uses an estimate of the total 
response time to a hazardous incident and 
converts that time to the distance traveled. 
For example, the driver of a car takes a given 
amount of time to respond to a ‘‘stimulus’’ 
and stop the vehicle. The elapsed time 
involved results in the car’s traveling some 
distance before coming to a complete stop. 
This distance depends on the speed of the car 
at the time the stimulus appears and the 
reaction time of the driver. 

In the case of live-line work, the employee 
must first perceive that he or she is 
approaching the danger zone. Then, the 
worker responds to the danger and must 
decelerate and stop all motion toward the 
energized part. During the time it takes to 
stop, the employee will travel some distance. 
This is the distance the employer must add 
to the electrical component of the minimum 
approach distance to obtain the total safe 
minimum approach distance. 

At voltages from 751 volts to 72.5 
kilovolts,5 the electrical component of the 
minimum approach distance is smaller than 
the ergonomic component. At 72.5 kilovolts, 
the electrical component is only a little more 
than 0.3 meters (1 foot). An ergonomic 
component of the minimum approach 
distance must provide for all the worker’s 

unanticipated movements. At these voltages, 
workers generally use rubber insulating 
gloves; however, these gloves protect only a 
worker’s hands and arms. Therefore, the 
energized object must be at a safe approach 
distance to protect the worker’s face. In this 
case, 0.61 meters (2 feet) is a sufficient and 
practical ergonomic component of the 
minimum approach distance. 

For voltages between 72.6 and 800 
kilovolts, employees must use different work 
practices during energized line work. 
Generally, employees use live-line tools (hot 
sticks) to perform work on energized 
equipment. These tools, by design, keep the 
energized part at a constant distance from the 
employee and, thus, maintain the appropriate 
minimum approach distance automatically. 

The location of the worker and the type of 
work methods the worker is using also 
influence the length of the ergonomic 
component of the minimum approach 
distance. In this higher voltage range, the 
employees use work methods that more 
tightly control their movements than when 
the workers perform work using rubber 
insulating gloves. The worker, therefore, is 
farther from the energized line or equipment 
and must be more precise in his or her 
movements just to perform the work. For 
these reasons, this subpart adopts an 
ergonomic component of the minimum 
approach distance of 0.31 m (1 foot) for 
voltages between 72.6 and 800 kilovolts. 

Table 4 summarizes the ergonomic 
component of the minimum approach 
distance for various voltage ranges. 
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TABLE 4—ERGONOMIC COMPONENT OF MINIMUM APPROACH DISTANCE 

Voltage range (kV) 
Distance 

m ft 

0.301 to 0.750 .................................................................................................................................................. 0.31 1.0 
0.751 to 72.5 .................................................................................................................................................... 0.61 2.0 
72.6 to 800 ....................................................................................................................................................... 0.31 1.0 

Note: The employer must add this distance to the electrical component of the minimum approach distance to obtain the full minimum approach 
distance. 

The ergonomic component of the 
minimum approach distance accounts for 
errors in maintaining the minimum approach 
distance (which might occur, for example, if 
an employee misjudges the length of a 
conductive object he or she is holding), and 
for errors in judging the minimum approach 
distance. The ergonomic component also 
accounts for inadvertent movements by the 
employee, such as slipping. In contrast, the 
working position selected to properly 
maintain the minimum approach distance 
must account for all of an employee’s 
reasonably likely movements and still permit 

the employee to adhere to the applicable 
minimum approach distance. (See Figure 1.) 
Reasonably likely movements include an 
employee’s adjustments to tools, equipment, 
and working positions and all movements 
needed to perform the work. For example, 
the employee should be able to perform all 
of the following actions without straying into 
the minimum approach distance: 

• Adjust his or her hardhat, 
• maneuver a tool onto an energized part 

with a reasonable amount of overreaching or 
underreaching, 

• reach for and handle tools, material, and 
equipment passed to him or her, and 

• adjust tools, and replace components on 
them, when necessary during the work 
procedure. 

The training of qualified employees 
required under § 1926.950, and the job 
planning and briefing required under 
§ 1926.952, must address selection of a 
proper working position. 
BILLING CODE 4510–26–P 
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6 For the purposes of estimating arc length, 
Subpart V generally assumes a more conservative 
dielectric strength of 10 kilovolts per 25.4 
millimeters, consistent with assumptions made in 
consensus standards such as the National Electrical 
Safety Code (IEEE C2–2012). The more conservative 

value accounts for variables such as electrode 
shape, wave shape, and a certain amount of 
overvoltage. 

BILLING CODE 4510–26–C 

E. Miscellaneous correction factors. 
Changes in the air medium that forms the 
insulation influences the strength of an air 
gap. A brief discussion of each factor follows. 

1. Dielectric strength of air. The dielectric 
strength of air in a uniform electric field at 
standard atmospheric conditions is 

approximately 3 kilovolts per millimeter.6 The pressure, temperature, and humidity of 
the air, the shape, dimensions, and 
separation of the electrodes, and the 
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characteristics of the applied voltage (wave 
shape) affect the disruptive gradient. 

2. Atmospheric effect. The empirically 
determined electrical strength of a given gap 
is normally applicable at standard 
atmospheric conditions (20 °C, 101.3 
kilopascals, 11 grams/cubic centimeter 
humidity). An increase in the density 
(humidity) of the air inhibits sparkover for a 
given air gap. The combination of 
temperature and air pressure that results in 
the lowest gap sparkover voltage is high 
temperature and low pressure. This 
combination of conditions is not likely to 
occur. Low air pressure, generally associated 
with high humidity, causes increased 
electrical strength. An average air pressure 
generally correlates with low humidity. Hot 
and dry working conditions normally result 
in reduced electrical strength. The equations 
for minimum approach distances in Table V– 
2 assume standard atmospheric conditions. 

3. Altitude. The reduced air pressure at 
high altitudes causes a reduction in the 

electrical strength of an air gap. An employer 
must increase the minimum approach 
distance by about 3 percent per 300 meters 
(1,000 feet) of increased altitude for altitudes 
above 900 meters (3,000 feet). Table V–4 
specifies the altitude correction factor that 
the employer must use in calculating 
minimum approach distances. 

IV. Determining Minimum Approach 
Distances 

A. Factors Affecting Voltage Stress at the 
Worksite 

1. System voltage (nominal). The nominal 
system voltage range determines the voltage 
for purposes of calculating minimum 
approach distances. The employer selects the 
range in which the nominal system voltage 
falls, as given in the relevant table, and uses 
the highest value within that range in per- 
unit calculations. 

2. Transient overvoltages. Operation of 
switches or circuit breakers, a fault on a line 
or circuit or on an adjacent circuit, and 

similar activities may generate transient 
overvoltages on an electrical system. Each 
overvoltage has an associated transient 
voltage wave shape. The wave shape arriving 
at the site and its magnitude vary 
considerably. 

In developing requirements for minimum 
approach distances, the Occupational Safety 
and Health Administration considered the 
most common wave shapes and the 
magnitude of transient overvoltages found on 
electric power generation, transmission, and 
distribution systems. The equations in Table 
V–2 for minimum approach distances use 
per-unit maximum transient overvoltages, 
which are relative to the nominal maximum 
voltage of the system. For example, a 
maximum transient overvoltage value of 3.0 
per unit indicates that the highest transient 
overvoltage is 3.0 times the nominal 
maximum system voltage. 

3. Typical magnitude of overvoltages. 
Table 5 lists the magnitude of typical 
transient overvoltages. 

TABLE 5—MAGNITUDE OF TYPICAL TRANSIENT OVERVOLTAGES 

Cause Magnitude 
(per unit) 

Energized 200-mile line without closing resistors ........................................................................................................................... 3.5 
Energized 200-mile line with one-step closing resistor ................................................................................................................... 2.1 
Energized 200-mile line with multistep resistor ............................................................................................................................... 2.5 
Reclosing with trapped charge one-step resistor ............................................................................................................................ 2.2 
Opening surge with single restrike .................................................................................................................................................. 3.0 
Fault initiation unfaulted phase ........................................................................................................................................................ 2.1 
Fault initiation adjacent circuit ......................................................................................................................................................... 2.5 
Fault clearing ................................................................................................................................................................................... 1.7 to 1.9 

4. Standard deviation—air-gap withstand. 
For each air gap length under the same 
atmospheric conditions, there is a statistical 
variation in the breakdown voltage. The 
probability of breakdown against voltage has 
a normal (Gaussian) distribution. The 
standard deviation of this distribution varies 
with the wave shape, gap geometry, and 
atmospheric conditions. The withstand 
voltage of the air gap is three standard 
deviations (3s) below the critical sparkover 
voltage. (The critical sparkover voltage is the 
crest value of the impulse wave that, under 
specified conditions, causes sparkover 50 
percent of the time. An impulse wave of 
three standard deviations below this value, 
that is, the withstand voltage, has a 
probability of sparkover of approximately 1 
in 1,000.) 

5. Broken Insulators. Tests show 
reductions in the insulation strength of 
insulator strings with broken skirts. Broken 
units may lose up to 70 percent of their 
withstand capacity. Because an employer 
cannot determine the insulating capability of 
a broken unit without testing it, the employer 
must consider damaged units in an insulator 
to have no insulating value. Additionally, the 
presence of a live-line tool alongside an 
insulator string with broken units may 
further reduce the overall insulating strength. 
The number of good units that must be 
present in a string for it to be ‘‘insulated’’ as 
defined by § 1926.968 depends on the 

maximum overvoltage possible at the 
worksite. 

B. Minimum Approach Distances Based on 
Known, Maximum-Anticipated Per-Unit 
Transient Overvoltages 

1. Determining the minimum approach 
distance for AC systems. Under 
§ 1926.960(c)(1)(ii), the employer must 
determine the maximum anticipated per-unit 
transient overvoltage, phase-to-ground, 
through an engineering analysis or must 
assume a maximum anticipated per-unit 
transient overvoltage, phase-to-ground, in 
accordance with Table V–8. When the 
employer conducts an engineering analysis of 
the system and determines that the maximum 
transient overvoltage is lower than specified 
by Table V–8, the employer must ensure that 
any conditions assumed in the analysis, for 
example, that employees block reclosing on 
a circuit or install portable protective gaps, 
are present during energized work. To ensure 
that these conditions are present, the 
employer may need to institute new live- 
work procedures reflecting the conditions 
and limitations set by the engineering 
analysis. 

2. Calculation of reduced approach 
distance values. An employer may take the 
following steps to reduce minimum approach 
distances when the maximum transient 
overvoltage on the system (that is, the 
maximum transient overvoltage without 
additional steps to control overvoltages) 

produces unacceptably large minimum 
approach distances: 

Step 1. Determine the maximum voltage 
(with respect to a given nominal voltage 
range) for the energized part. 

Step 2. Determine the technique to use to 
control the maximum transient overvoltage. 
(See paragraphs IV.C and IV.D of this 
appendix.) Determine the maximum transient 
overvoltage that can exist at the worksite 
with that form of control in place and with 
a confidence level of 3s . This voltage is the 
withstand voltage for the purpose of 
calculating the appropriate minimum 
approach distance. 

Step 3. Direct employees to implement 
procedures to ensure that the control 
technique is in effect during the course of the 
work. 

Step 4. Using the new value of transient 
overvoltage in per unit, calculate the required 
minimum approach distance from Table V– 
2. 

C. Methods of Controlling Possible Transient 
Overvoltage Stress Found on a System 

1. Introduction. There are several means of 
controlling overvoltages that occur on 
transmission systems. For example, the 
employer can modify the operation of circuit 
breakers or other switching devices to reduce 
switching transient overvoltages. 
Alternatively, the employer can hold the 
overvoltage to an acceptable level by 
installing surge arresters or portable 
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7 The detailed design of a circuit interrupter, such 
as the design of the contacts, resistor insertion, and 
breaker timing control, are beyond the scope of this 
appendix. The design of the system generally 
accounts for these features. This appendix only 
discusses features that can limit the maximum 
switching transient overvoltage on a system. 

8 Surge arrester application is beyond the scope 
of this appendix. However, if the employer installs 
the arrester near the work site, the application 
would be similar to the protective gaps discussed 
in paragraph IV.D of this appendix. 

9 The employer should check the withstand 
voltage to ensure that it results in a probability of 
gap flashover that is acceptable from a system 
outage perspective. (In other words, a gap sparkover 
will produce a system outage. The employer should 
determine whether such an outage will impact 
overall system performance to an acceptable 
degree.) In general, the withstand voltage should be 
at least 1.25 times the maximum crest operating 
voltage. 

10 The manufacturer of the gap provides, based on 
test data, the critical sparkover voltage for each gap 
spacing (for example, a critical sparkover voltage of 
665 kilovolts for a gap spacing of 1.2 meters). The 
withstand voltage for the gap is equal to 85 percent 
of its critical sparkover voltage. 

11 Switch steps 1 and 2 if the length of the 
protective gap is known. 

12 IEEE Std 516–2009 states that most employers 
add 0.2 to the calculated value of T as an additional 
safety factor. 

13 To eliminate sparkovers due to minor system 
disturbances, the employer should use a withstand 
voltage no lower than 1.25 p.u. Note that this is a 
practical, or operational, consideration only. It may 
be feasible for the employer to use lower values of 
withstand voltage. 

protective gaps on the system. In addition, 
the employer can change the transmission 
system to minimize the effect of switching 
operations. Section 4.8 of IEEE Std 516–2009 
describes various ways of controlling, and 
thereby reducing, maximum transient 
overvoltages. 

2. Operation of circuit breakers.7 The 
maximum transient overvoltage that can 
reach the worksite is often the result of 
switching on the line on which employees 
are working. Disabling automatic reclosing 
during energized line work, so that the line 
will not be reenergized after being opened for 
any reason, limits the maximum switching 
surge overvoltage to the larger of the opening 
surge or the greatest possible fault-generated 
surge, provided that the devices (for example, 
insertion resistors) are operable and will 
function to limit the transient overvoltage 
and that circuit breaker restrikes do not 
occur. The employer must ensure the proper 
functioning of insertion resistors and other 
overvoltage-limiting devices when the 
employer’s engineering analysis assumes 
their proper operation to limit the 
overvoltage level. If the employer cannot 
disable the reclosing feature (because of 
system operating conditions), other methods 
of controlling the switching surge level may 
be necessary. 

Transient surges on an adjacent line, 
particularly for double circuit construction, 
may cause a significant overvoltage on the 
line on which employees are working. The 
employer’s engineering analysis must 
account for coupling to adjacent lines. 

3. Surge arresters. The use of modern surge 
arresters allows a reduction in the basic 
impulse-insulation levels of much 
transmission system equipment. The primary 
function of early arresters was to protect the 
system insulation from the effects of 
lightning. Modern arresters not only dissipate 
lightning-caused transients, but may also 
control many other system transients caused 
by switching or faults. 

The employer may use properly designed 
arresters to control transient overvoltages 
along a transmission line and thereby reduce 
the requisite length of the insulator string 
and possibly the maximum transient 
overvoltage on the line.8 

4. Switching Restrictions. Another form of 
overvoltage control involves establishing 
switching restrictions, whereby the employer 
prohibits the operation of circuit breakers 
until certain system conditions are present. 
The employer restricts switching by using a 
tagging system, similar to that used for a 
permit, except that the common term used 
for this activity is a ‘‘hold-off’’ or 
‘‘restriction.’’ These terms indicate that the 
restriction does not prevent operation, but 

only modifies the operation during the live- 
work activity. 

D. Minimum Approach Distance Based on 
Control of Maximum Transient Overvoltage 
at the Worksite 

When the employer institutes control of 
maximum transient overvoltage at the 
worksite by installing portable protective 
gaps, the employer may calculate the 
minimum approach distance as follows: 

Step 1. Select the appropriate withstand 
voltage for the protective gap based on 
system requirements and an acceptable 
probability of gap sparkover.9 

Step 2. Determine a gap distance that 
provides a withstand voltage 10 greater than 
or equal to the one selected in the first step.11 

Step 3. Use 110 percent of the gap’s critical 
sparkover voltage to determine the phase-to- 
ground peak voltage at gap sparkover (VPPG 
Peak). 

Step 4. Determine the maximum transient 
overvoltage, phase-to-ground, at the worksite 
from the following formula: 

Step 5. Use this value of T 12 in the 
equation in Table V–2 to obtain the 
minimum approach distance. If the worksite 
is no more than 900 meters (3,000 feet) above 
sea level, the employer may use this value of 
T to determine the minimum approach 
distance from Table 7 through Table 14. 

Note: All rounding must be to the next 
higher value (that is, always round up). 

Sample protective gap calculations. 
Problem: Employees are to perform work 

on a 500-kilovolt transmission line at sea 
level that is subject to transient overvoltages 
of 2.4 p.u. The maximum operating voltage 
of the line is 550 kilovolts. Determine the 
length of the protective gap that will provide 
the minimum practical safe approach 
distance. Also, determine what that 
minimum approach distance is. 

Step 1. Calculate the smallest practical 
maximum transient overvoltage (1.25 times 
the crest phase-to-ground voltage): 13 

This value equals the withstand voltage of 
the protective gap. 

Step 2. Using test data for a particular 
protective gap, select a gap that has a critical 
sparkover voltage greater than or equal to: 
561kV ÷ 0.85 = 660kV 
For example, if a protective gap with a 1.22- 
m (4.0-foot) spacing tested to a critical 
sparkover voltage of 665 kilovolts (crest), 
select this gap spacing. 

Step 3. The phase-to-ground peak voltage 
at gap sparkover (VPPG Peak) is 110 percent of 
the value from the previous step: 
665kV× 1.10 = 732kV 
This value corresponds to the withstand 
voltage of the electrical component of the 
minimum approach distance. 

Step 4. Use this voltage to determine the 
worksite value of T: 

Step 5. Use this value of T in the equation 
in Table V–2 to obtain the minimum 
approach distance, or look up the minimum 
approach distance in Table 7 through Table 
14: 
MAD = 2.29m(7.6ft) 

E. Location of Protective Gaps 

1. Adjacent structures. The employer may 
install the protective gap on a structure 
adjacent to the worksite, as this practice does 
not significantly reduce the protection 
afforded by the gap. 

2. Terminal stations. Gaps installed at 
terminal stations of lines or circuits provide 
a level of protection; however, that level of 
protection may not extend throughout the 
length of the line to the worksite. The use of 
substation terminal gaps raises the possibility 
that separate surges could enter the line at 
opposite ends, each with low enough 
magnitude to pass the terminal gaps without 
sparkover. When voltage surges occur 
simultaneously at each end of a line and 
travel toward each other, the total voltage on 
the line at the point where they meet is the 
arithmetic sum of the two surges. A gap 
installed within 0.8 km (0.5 mile) of the 
worksite will protect against such 
intersecting waves. Engineering studies of a 
particular line or system may indicate that 
employers can adequately protect employees 
by installing gaps at even more distant 
locations. In any event, unless using the 
default values for T from Table V–8, the 
employer must determine T at the worksite. 

3. Worksite. If the employer installs 
protective gaps at the worksite, the gap 
setting establishes the worksite impulse 
insulation strength. Lightning strikes as far as 
6 miles from the worksite can cause a voltage 
surge greater than the gap withstand voltage, 
and a gap sparkover can occur. In addition, 
the gap can sparkover from overvoltages on 
the line that exceed the withstand voltage of 
the gap. Consequently, the employer must 
protect employees from hazards resulting 
from any sparkover that could occur. 
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F. Disabling automatic reclosing. There are 
two reasons to disable the automatic- 
reclosing feature of circuit-interrupting 
devices while employees are performing live- 
line work: 

• To prevent reenergization of a circuit 
faulted during the work, which could create 
a hazard or result in more serious injuries or 

damage than the injuries or damage produced 
by the original fault; 

• To prevent any transient overvoltage 
caused by the switching surge that would 
result if the circuit were reenergized. 

However, due to system stability 
considerations, it may not always be feasible 
to disable the automatic-reclosing feature. 

V. Minimum Approach-Distance Tables 

A. Legacy tables. Employers may use the 
minimum approach distances in Table 6 
until March 31, 2015. 

TABLE 6—MINIMUM APPROACH DISTANCES UNTIL MARCH 31, 2015 

Voltage range 
phase to phase (kV) 

Phase-to-ground exposure Phase-to-phase exposure 

m ft m ft 

2.1 to 15.0 ....................................................................................................... 0.64 2.1 0.61 2.0 
15.1 to 35.0 ..................................................................................................... 0.71 2.3 0.71 2.3 
35.1 to 46.0 ..................................................................................................... 0.76 2.5 0.76 2.5 
46.1 to 72.5 ..................................................................................................... 0.91 3.0 0.91 3.0 
72.6 to 121 ...................................................................................................... 1.02 3.3 1.37 4.5 
138 to 145 ....................................................................................................... 1.07 3.5 1.52 5.0 
161 to 169 ....................................................................................................... 1.12 3.7 1.68 5.5 
230 to 242 ....................................................................................................... 1.52 5.0 2.54 8.3 
345 to 362 * ..................................................................................................... 2.13 7.0 4.06 13.3 
500 to 552 * ..................................................................................................... 3.35 11.0 6.10 20.0 
700 to 765 * ..................................................................................................... 4.57 15.0 9.45 31.0 

* The minimum approach distance may be the shortest distance between the energized part and the grounded surface. 

B. Alternative minimum approach 
distances. Employers may use the minimum 
approach distances in Table 7 through Table 

14 provided that the employer follows the 
notes to those tables. 

TABLE 7—AC MINIMUM APPROACH DISTANCES—72.6 TO 121.0 KV 

T (p.u.) 
Phase-to-ground exposure Phase-to-phase exposure 

m ft m ft 

1.5 ................................................................................................................... 0.67 2.2 0.84 2.8 
1.6 ................................................................................................................... 0.69 2.3 0.87 2.9 
1.7 ................................................................................................................... 0.71 2.3 0.90 3.0 
1.8 ................................................................................................................... 0.74 2.4 0.93 3.1 
1.9 ................................................................................................................... 0.76 2.5 0.96 3.1 
2.0 ................................................................................................................... 0.78 2.6 0.99 3.2 
2.1 ................................................................................................................... 0.81 2.7 1.01 3.3 
2.2 ................................................................................................................... 0.83 2.7 1.04 3.4 
2.3 ................................................................................................................... 0.85 2.8 1.07 3.5 
2.4 ................................................................................................................... 0.88 2.9 1.10 3.6 
2.5 ................................................................................................................... 0.90 3.0 1.13 3.7 
2.6 ................................................................................................................... 0.92 3.0 1.16 3.8 
2.7 ................................................................................................................... 0.95 3.1 1.19 3.9 
2.8 ................................................................................................................... 0.97 3.2 1.22 4.0 
2.9 ................................................................................................................... 0.99 3.2 1.24 4.1 
3.0 ................................................................................................................... 1.02 3.3 1.27 4.2 
3.1 ................................................................................................................... 1.04 3.4 1.30 4.3 
3.2 ................................................................................................................... 1.06 3.5 1.33 4.4 
3.3 ................................................................................................................... 1.09 3.6 1.36 4.5 
3.4 ................................................................................................................... 1.11 3.6 1.39 4.6 
3.5 ................................................................................................................... 1.13 3.7 1.42 4.7 

TABLE 8—AC MINIMUM APPROACH DISTANCES—121.1 TO 145.0 KV 

T (p.u.) 
Phase-to-ground rxposure Phase-to-phase rxposure 

m ft m ft 

1.5 ................................................................................................................... 0.74 2.4 0.95 3.1 
1.6 ................................................................................................................... 0.76 2.5 0.98 3.2 
1.7 ................................................................................................................... 0.79 2.6 1.02 3.3 
1.8 ................................................................................................................... 0.82 2.7 1.05 3.4 
1.9 ................................................................................................................... 0.85 2.8 1.08 3.5 
2.0 ................................................................................................................... 0.88 2.9 1.12 3.7 
2.1 ................................................................................................................... 0.90 3.0 1.15 3.8 
2.2 ................................................................................................................... 0.93 3.1 1.19 3.9 
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TABLE 8—AC MINIMUM APPROACH DISTANCES—121.1 TO 145.0 KV—Continued 

T (p.u.) 
Phase-to-ground rxposure Phase-to-phase rxposure 

m ft m ft 

2.3 ................................................................................................................... 0.96 3.1 1.22 4.0 
2.4 ................................................................................................................... 0.99 3.2 1.26 4.1 
2.5 ................................................................................................................... 1.02 3.3 1.29 4.2 
2.6 ................................................................................................................... 1.04 3.4 1.33 4.4 
2.7 ................................................................................................................... 1.07 3.5 1.36 4.5 
2.8 ................................................................................................................... 1.10 3.6 1.39 4.6 
2.9 ................................................................................................................... 1.13 3.7 1.43 4.7 
3.0 ................................................................................................................... 1.16 3.8 1.46 4.8 
3.1 ................................................................................................................... 1.19 3.9 1.50 4.9 
3.2 ................................................................................................................... 1.21 4.0 1.53 5.0 
3.3 ................................................................................................................... 1.24 4.1 1.57 5.2 
3.4 ................................................................................................................... 1.27 4.2 1.60 5.2 
3.5 ................................................................................................................... 1.30 4.3 1.64 5.4 

TABLE 9—AC MINIMUM APPROACH DISTANCES—145.1 TO 169.0 KV 

T (p.u.) 
Phase-to-ground exposure Phase-to-phase exposure 

m ft m ft 

1.5 ................................................................................................................... 0.81 2.7 1.05 3.4 
1.6 ................................................................................................................... 0.84 2.8 1.09 3.6 
1.7 ................................................................................................................... 0.87 2.9 1.13 3.7 
1.8 ................................................................................................................... 0.90 3.0 1.17 3.8 
1.9 ................................................................................................................... 0.94 3.1 1.21 4.0 
2.0 ................................................................................................................... 0.97 3.2 1.25 4.1 
2.1 ................................................................................................................... 1.00 3.3 1.29 4.2 
2.2 ................................................................................................................... 1.03 3.4 1.33 4.4 
2.3 ................................................................................................................... 1.07 3.5 1.37 4.5 
2.4 ................................................................................................................... 1.10 3.6 1.41 4.6 
2.5 ................................................................................................................... 1.13 3.7 1.45 4.8 
2.6 ................................................................................................................... 1.17 3.8 1.49 4.9 
2.7 ................................................................................................................... 1.20 3.9 1.53 5.0 
2.8 ................................................................................................................... 1.23 4.0 1.57 5.2 
2.9 ................................................................................................................... 1.26 4.1 1.61 5.3 
3.0 ................................................................................................................... 1.30 4.3 1.65 5.4 
3.1 ................................................................................................................... 1.33 4.4 1.70 5.6 
3.2 ................................................................................................................... 1.36 4.5 1.76 5.8 
3.3 ................................................................................................................... 1.39 4.6 1.82 6.0 
3.4 ................................................................................................................... 1.43 4.7 1.88 6.2 
3.5 ................................................................................................................... 1.46 4.8 1.94 6.4 

TABLE 10—AC MINIMUM APPROACH DISTANCES—169.1 TO 242.0 KV 

T (p.u.) 
Phase-to-ground exposure Phase-to-phase exposure 

m ft m ft 

1.5 ................................................................................................................... 1.02 3.3 1.37 4.5 
1.6 ................................................................................................................... 1.06 3.5 1.43 4.7 
1.7 ................................................................................................................... 1.11 3.6 1.48 4.9 
1.8 ................................................................................................................... 1.16 3.8 1.54 5.1 
1.9 ................................................................................................................... 1.21 4.0 1.60 5.2 
2.0 ................................................................................................................... 1.25 4.1 1.66 5.4 
2.1 ................................................................................................................... 1.30 4.3 1.73 5.7 
2.2 ................................................................................................................... 1.35 4.4 1.81 5.9 
2.3 ................................................................................................................... 1.39 4.6 1.90 6.2 
2.4 ................................................................................................................... 1.44 4.7 1.99 6.5 
2.5 ................................................................................................................... 1.49 4.9 2.08 6.8 
2.6 ................................................................................................................... 1.53 5.0 2.17 7.1 
2.7 ................................................................................................................... 1.58 5.2 2.26 7.4 
2.8 ................................................................................................................... 1.63 5.3 2.36 7.7 
2.9 ................................................................................................................... 1.67 5.5 2.45 8.0 
3.0 ................................................................................................................... 1.72 5.6 2.55 8.4 
3.1 ................................................................................................................... 1.77 5.8 2.65 8.7 
3.2 ................................................................................................................... 1.81 5.9 2.76 9.1 
3.3 ................................................................................................................... 1.88 6.2 2.86 9.4 
3.4 ................................................................................................................... 1.95 6.4 2.97 9.7 
3.5 ................................................................................................................... 2.01 6.6 3.08 10.1 
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TABLE 11—AC MINIMUM APPROACH DISTANCES—242.1 TO 362.0 KV 

T (p.u.) 
Phase-to-ground exposure Phase-to-phase exposure 

m ft m ft 

1.5 ................................................................................................................... 1.37 4.5 1.99 6.5 
1.6 ................................................................................................................... 1.44 4.7 2.13 7.0 
1.7 ................................................................................................................... 1.51 5.0 2.27 7.4 
1.8 ................................................................................................................... 1.58 5.2 2.41 7.9 
1.9 ................................................................................................................... 1.65 5.4 2.56 8.4 
2.0 ................................................................................................................... 1.72 5.6 2.71 8.9 
2.1 ................................................................................................................... 1.79 5.9 2.87 9.4 
2.2 ................................................................................................................... 1.87 6.1 3.03 9.9 
2.3 ................................................................................................................... 1.97 6.5 3.20 10.5 
2.4 ................................................................................................................... 2.08 6.8 3.37 11.1 
2.5 ................................................................................................................... 2.19 7.2 3.55 11.6 
2.6 ................................................................................................................... 2.29 7.5 3.73 12.2 
2.7 ................................................................................................................... 2.41 7.9 3.91 12.8 
2.8 ................................................................................................................... 2.52 8.3 4.10 13.5 
2.9 ................................................................................................................... 2.64 8.7 4.29 14.1 
3.0 ................................................................................................................... 2.76 9.1 4.49 14.7 
3.1 ................................................................................................................... 2.88 9.4 4.69 15.4 
3.2 ................................................................................................................... 3.01 9.9 4.90 16.1 
3.3 ................................................................................................................... 3.14 10.3 5.11 16.8 
3.4 ................................................................................................................... 3.27 10.7 5.32 17.5 
3.5 ................................................................................................................... 3.41 11.2 5.52 18.1 

TABLE 12—AC MINIMUM APPROACH DISTANCES—362.1 TO 420.0 KV 

T (p.u.) 
Phase-to-ground exposure Phase-to-phase exposure 

m ft m ft 

1.5 ................................................................................................................... 1.53 5.0 2.40 7.9 
1.6 ................................................................................................................... 1.62 5.3 2.58 8.5 
1.7 ................................................................................................................... 1.70 5.6 2.75 9.0 
1.8 ................................................................................................................... 1.78 5.8 2.94 9.6 
1.9 ................................................................................................................... 1.88 6.2 3.13 10.3 
2.0 ................................................................................................................... 1.99 6.5 3.33 10.9 
2.1 ................................................................................................................... 2.12 7.0 3.53 11.6 
2.2 ................................................................................................................... 2.24 7.3 3.74 12.3 
2.3 ................................................................................................................... 2.37 7.8 3.95 13.0 
2.4 ................................................................................................................... 2.50 8.2 4.17 13.7 
2.5 ................................................................................................................... 2.64 8.7 4.40 14.4 
2.6 ................................................................................................................... 2.78 9.1 4.63 15.2 
2.7 ................................................................................................................... 2.93 9.6 4.87 16.0 
2.8 ................................................................................................................... 3.07 10.1 5.11 16.8 
2.9 ................................................................................................................... 3.23 10.6 5.36 17.6 
3.0 ................................................................................................................... 3.38 11.1 5.59 18.3 
3.1 ................................................................................................................... 3.55 11.6 5.82 19.1 
3.2 ................................................................................................................... 3.72 12.2 6.07 19.9 
3.3 ................................................................................................................... 3.89 12.8 6.31 20.7 
3.4 ................................................................................................................... 4.07 13.4 6.56 21.5 
3.5 ................................................................................................................... 4.25 13.9 6.81 22.3 

TABLE 13—AC MINIMUM APPROACH DISTANCES—420.1 TO 550.0 KV 

T (p.u.) 
Phase-to-ground exposure Phase-to-phase exposure 

m ft m ft 

1.5 ................................................................................................................... 1.95 6.4 3.46 11.4 
1.6 ................................................................................................................... 2.11 6.9 3.73 12.2 
1.7 ................................................................................................................... 2.28 7.5 4.02 13.2 
1.8 ................................................................................................................... 2.45 8.0 4.31 14.1 
1.9 ................................................................................................................... 2.62 8.6 4.61 15.1 
2.0 ................................................................................................................... 2.81 9.2 4.92 16.1 
2.1 ................................................................................................................... 3.00 9.8 5.25 17.2 
2.2 ................................................................................................................... 3.20 10.5 5.55 18.2 
2.3 ................................................................................................................... 3.40 11.2 5.86 19.2 
2.4 ................................................................................................................... 3.62 11.9 6.18 20.3 
2.5 ................................................................................................................... 3.84 12.6 6.50 21.3 
2.6 ................................................................................................................... 4.07 13.4 6.83 22.4 
2.7 ................................................................................................................... 4.31 14.1 7.18 23.6 

VerDate Mar<15>2010 23:17 Apr 10, 2014 Jkt 232001 PO 00000 Frm 00413 Fmt 4701 Sfmt 4700 E:\FR\FM\11APR2.SGM 11APR2m
st

oc
ks

til
l o

n 
D

S
K

4V
P

T
V

N
1P

R
O

D
 w

ith
 R

U
LE

S
2



20728 Federal Register / Vol. 79, No. 70 / Friday, April 11, 2014 / Rules and Regulations 

1 This appendix generally uses the term 
‘‘grounded’’ only with respect to grounding that the 
employer intentionally installs, for example, the 
grounding an employer installs on a deenergized 

conductor. However, in this case, the term 
‘‘grounded’’ means connected to earth, regardless of 
whether or not that connection is intentional. 

2 Thus, grounding systems for transmission 
towers and substation structures should be 
designed to minimize the step and touch potentials 
involved. 

TABLE 13—AC MINIMUM APPROACH DISTANCES—420.1 TO 550.0 KV—Continued 

T (p.u.) 
Phase-to-ground exposure Phase-to-phase exposure 

m ft m ft 

2.8 ................................................................................................................... 4.56 15.0 7.52 24.7 
2.9 ................................................................................................................... 4.81 15.8 7.88 25.9 
3.0 ................................................................................................................... 5.07 16.6 8.24 27.0 

TABLE 14—AC MINIMUM APPROACH DISTANCES—550.1 TO 800.0 KV 

T (p.u.) 
Phase-to-ground exposure Phase-to-phase exposure 

m ft m ft 

1.5 ................................................................................................................... 3.16 10.4 5.97 19.6 
1.6 ................................................................................................................... 3.46 11.4 6.43 21.1 
1.7 ................................................................................................................... 3.78 12.4 6.92 22.7 
1.8 ................................................................................................................... 4.12 13.5 7.42 24.3 
1.9 ................................................................................................................... 4.47 14.7 7.93 26.0 
2.0 ................................................................................................................... 4.83 15.8 8.47 27.8 
2.1 ................................................................................................................... 5.21 17.1 9.02 29.6 
2.2 ................................................................................................................... 5.61 18.4 9.58 31.4 
2.3 ................................................................................................................... 6.02 19.8 10.16 33.3 
2.4 ................................................................................................................... 6.44 21.1 10.76 35.3 
2.5 ................................................................................................................... 6.88 22.6 11.38 37.3 

Notes to Table 7 through Table 14: 
1. The employer must determine the maximum anticipated per-unit transient overvoltage, phase-to-ground, through an engineering analysis, as 

required by § 1926.960(c)(1)(ii), or assume a maximum anticipated per-unit transient overvoltage, phase-to-ground, in accordance with Table V– 
8. 

2. For phase-to-phase exposures, the employer must demonstrate that no insulated tool spans the gap and that no large conductive object is 
in the gap. 

3. The worksite must be at an elevation of 900 meters (3,000 feet) or less above sea level. 

Appendix C to Subpart V of Part 1926— 
Protection From Hazardous Differences 
in Electric Potential 

I. Introduction 
Current passing through an impedance 

impresses voltage across that impedance. 
Even conductors have some, albeit low, value 
of impedance. Therefore, if a ‘‘grounded’’ 1 
object, such as a crane or deenergized and 
grounded power line, results in a ground 
fault on a power line, voltage is impressed on 
that grounded object. The voltage impressed 
on the grounded object depends largely on 
the voltage on the line, on the impedance of 
the faulted conductor, and on the impedance 
to ‘‘true,’’ or ‘‘absolute,’’ ground represented 
by the object. If the impedance of the object 
causing the fault is relatively large, the 
voltage impressed on the object is essentially 

the phase-to-ground system voltage. 
However, even faults to grounded power 
lines or to well grounded transmission 
towers or substation structures (which have 
relatively low values of impedance to 
ground) can result in hazardous voltages.2 In 
all cases, the degree of the hazard depends 
on the magnitude of the current through the 
employee and the time of exposure. This 
appendix discusses methods of protecting 
workers against the possibility that grounded 
objects, such as cranes and other mechanical 
equipment, will contact energized power 
lines and that deenergized and grounded 
power lines will become accidentally 
energized. 

II. Voltage-Gradient Distribution 

A. Voltage-gradient distribution curve. 
Absolute, or true, ground serves as a 

reference and always has a voltage of 0 volts 
above ground potential. Because there is an 
impedance between a grounding electrode 
and absolute ground, there will be a voltage 
difference between the grounding electrode 
and absolute ground under ground-fault 
conditions. Voltage dissipates from the 
grounding electrode (or from the grounding 
point) and creates a ground potential 
gradient. The voltage decreases rapidly with 
increasing distance from the grounding 
electrode. A voltage drop associated with this 
dissipation of voltage is a ground potential. 
Figure 1 is a typical voltage-gradient 
distribution curve (assuming a uniform soil 
texture). 
BILLING CODE 4510–26–P 
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BILLING CODE 4510–26–C 

B. Step and touch potentials. Figure 1 also 
shows that workers are at risk from step and 
touch potentials. Step potential is the voltage 
between the feet of a person standing near an 

energized grounded object (the electrode). In 
Figure 1, the step potential is equal to the 
difference in voltage between two points at 
different distances from the electrode (where 
the points represent the location of each foot 

in relation to the electrode). A person could 
be at risk of injury during a fault simply by 
standing near the object. 

Touch potential is the voltage between the 
energized grounded object (again, the 
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electrode) and the feet of a person in contact 
with the object. In Figure 1, the touch 
potential is equal to the difference in voltage 
between the electrode (which is at a distance 
of 0 meters) and a point some distance away 
from the electrode (where the point 
represents the location of the feet of the 

person in contact with the object). The touch 
potential could be nearly the full voltage 
across the grounded object if that object is 
grounded at a point remote from the place 
where the person is in contact with it. For 
example, a crane grounded to the system 
neutral and that contacts an energized line 

would expose any person in contact with the 
crane or its uninsulated load line to a touch 
potential nearly equal to the full fault 
voltage. 

Figure 2 illustrates step and touch 
potentials. 
BILLING CODE 4510–26–P 

BILLING CODE 4510–26–C 

III. Protecting Workers From Hazardous 
Differences in Electrical Potential 

A. Definitions. The following definitions 
apply to section III of this appendix: 

Bond. The electrical interconnection of 
conductive parts designed to maintain a 
common electric potential. 

Bonding cable (bonding jumper). A cable 
connected to two conductive parts to bond 
the parts together. 

Cluster bar. A terminal temporarily 
attached to a structure that provides a means 

for the attachment and bonding of grounding 
and bonding cables to the structure. 

Ground. A conducting connection between 
an electric circuit or equipment and the 
earth, or to some conducting body that serves 
in place of the earth. 

Grounding cable (grounding jumper). A 
cable connected between a deenergized part 
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and ground. Note that grounding cables carry 
fault current and bonding cables generally do 
not. A cable that bonds two conductive parts 
but carries substantial fault current (for 
example, a jumper connected between one 
phase and a grounded phase) is a grounding 
cable. 

Ground mat (grounding grid). A 
temporarily or permanently installed metallic 
mat or grating that establishes an 
equipotential surface and provides 
connection points for attaching grounds. 

B. Analyzing the hazard. The employer can 
use an engineering analysis of the power 
system under fault conditions to determine 
whether hazardous step and touch voltages 
will develop. The analysis should determine 
the voltage on all conductive objects in the 
work area and the amount of time the voltage 
will be present. Based on the this analysis, 
the employer can select appropriate measures 
and protective equipment, including the 
measures and protective equipment outlined 
in Section III of this appendix, to protect 
each employee from hazardous differences in 
electric potential. For example, from the 
analysis, the employer will know the voltage 
remaining on conductive objects after 

employees install bonding and grounding 
equipment and will be able to select 
insulating equipment with an appropriate 
rating, as described in paragraph III.C.2 of 
this appendix. 

C. Protecting workers on the ground. The 
employer may use several methods, 
including equipotential zones, insulating 
equipment, and restricted work areas, to 
protect employees on the ground from 
hazardous differences in electrical potential. 

1. An equipotential zone will protect 
workers within it from hazardous step and 
touch potentials. (See Figure 3.) 
Equipotential zones will not, however, 
protect employees located either wholly or 
partially outside the protected area. The 
employer can establish an equipotential zone 
for workers on the ground, with respect to a 
grounded object, through the use of a metal 
mat connected to the grounded object. The 
employer can use a grounding grid to 
equalize the voltage within the grid or bond 
conductive objects in the immediate work 
area to minimize the potential between the 
objects and between each object and ground. 
(Bonding an object outside the work area can 
increase the touch potential to that object, 

however.) Section III.D of this appendix 
discusses equipotential zones for employees 
working on deenergized and grounded power 
lines. 

2. Insulating equipment, such as rubber 
gloves, can protect employees handling 
grounded equipment and conductors from 
hazardous touch potentials. The insulating 
equipment must be rated for the highest 
voltage that can be impressed on the 
grounded objects under fault conditions 
(rather than for the full system voltage). 

3. Restricting employees from areas where 
hazardous step or touch potentials could 
arise can protect employees not directly 
involved in performing the operation. The 
employer must ensure that employees on the 
ground in the vicinity of transmission 
structures are at a distance where step 
voltages would be insufficient to cause 
injury. Employees must not handle grounded 
conductors or equipment likely to become 
energized to hazardous voltages unless the 
employees are within an equipotential zone 
or protected by insulating equipment. 
BILLING CODE 4510–26–P 
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3 The protective grounding required by § 1926.962 
limits to safe values the potential differences 
between accessible objects in each employee’s work 

environment. Ideally, a protective grounding system 
would create a true equipotential zone in which 
every point is at the same electric potential. In 
practice, current passing through the grounding and 
bonding elements creates potential differences. If 
these potential differences are hazardous, the 
employer may not treat the zone as an equipotential 
zone. 

BILLING CODE 4510–26–C 

D. Protecting employees working on 
deenergized and grounded power lines. This 
Section III.D of Appendix C establishes 
guidelines to help employers comply with 
requirements in § 1926.962 for using 
protective grounding to protect employees 
working on deenergized power lines. Section 
1926.962 applies to grounding of 
transmission and distribution lines and 
equipment for the purpose of protecting 
workers. Paragraph (c) of § 1926.962 requires 
temporary protective grounds to be placed at 
such locations and arranged in such a 
manner that the employer can demonstrate 
will prevent exposure of each employee to 
hazardous differences in electric potential.3 

Sections III.D.1 and III.D.2 of this appendix 
provide guidelines that employers can use in 
making the demonstration required by 
§ 1926.962(c). Section III.D.1 of this appendix 
provides guidelines on how the employer can 
determine whether particular grounding 
practices expose employees to hazardous 
differences in electric potential. Section 
III.D.2 of this appendix describes grounding 
methods that the employer can use in lieu of 
an engineering analysis to make the 
demonstration required by § 1926.962(c). The 

Occupational Safety and Health 
Administration will consider employers that 
comply with the criteria in this appendix as 
meeting § 1926.962(c). 

Finally, Section III.D.3 of this appendix 
discusses other safety considerations that 
will help the employer comply with other 
requirements in § 1926.962. Following these 
guidelines will protect workers from hazards 
that can occur when a deenergized and 
grounded line becomes energized. 

1. Determining safe body current limits. 
This Section III.D.1 of Appendix C provides 
guidelines on how an employer can 
determine whether any differences in electric 
potential to which workers could be exposed 
are hazardous as part of the demonstration 
required by § 1926.962(c). 

Institute of Electrical and Electronic 
Engineers (IEEE) Standard 1048–2003, IEEE 
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4 Electric current passing through the body has 
varying effects depending on the amount of the 
current. At the let-go threshold, the current 
overrides a person’s control over his or her muscles. 
At that level, an employee grasping an object will 
not be able to let go of the object. The let-go 
threshold varies from person to person; however, 
the recognized value for workers is 6 milliamperes. 

Guide for Protective Grounding of Power 
Lines, provides the following equation for 
determining the threshold of ventricular 
fibrillation when the duration of the electric 
shock is limited: 

where I is the current through the worker’s 
body, and t is the duration of the current in 
seconds. This equation represents the 
ventricular fibrillation threshold for 95.5 
percent of the adult population with a mass 
of 50 kilograms (110 pounds) or more. The 
equation is valid for current durations 
between 0.0083 to 3.0 seconds. 

To use this equation to set safe voltage 
limits in an equipotential zone around the 
worker, the employer will need to assume a 
value for the resistance of the worker’s body. 
IEEE Std 1048–2003 states that ‘‘total body 
resistance is usually taken as 1000 W for 
determining . . . body current limits.’’ 
However, employers should be aware that the 
impedance of a worker’s body can be 
substantially less than that value. For 
instance, IEEE Std 1048–2003 reports a 
minimum hand-to-hand resistance of 610 
ohms and an internal body resistance of 500 
ohms. The internal resistance of the body 
better represents the minimum resistance of 
a worker’s body when the skin resistance 
drops near zero, which occurs, for example, 
when there are breaks in the worker’s skin, 
for instance, from cuts or from blisters 
formed as a result of the current from an 
electric shock, or when the worker is wet at 
the points of contact. 

Employers may use the IEEE Std 1048– 
2003 equation to determine safe body current 
limits only if the employer protects workers 
from hazards associated with involuntary 
muscle reactions from electric shock (for 
example, the hazard to a worker from falling 
as a result of an electric shock). Moreover, 
the equation applies only when the duration 
of the electric shock is limited. If the 
precautions the employer takes, including 
those required by applicable standards, do 
not adequately protect employees from 
hazards associated with involuntary 
reactions from electric shock, a hazard exists 
if the induced voltage is sufficient to pass a 
current of 1 milliampere through a 500-ohm 
resistor. (The 500-ohm resistor represents the 
resistance of an employee. The 1-milliampere 
current is the threshold of perception.) 
Finally, if the employer protects employees 
from injury due to involuntary reactions from 
electric shock, but the duration of the electric 
shock is unlimited (that is, when the fault 
current at the work location will be 
insufficient to trip the devices protecting the 
circuit), a hazard exists if the resultant 
current would be more than 6 milliamperes 

(the recognized let-go threshold for 
workers 4). 

2. Acceptable methods of grounding for 
employers that do not perform an 
engineering determination. The grounding 
methods presented in this section of this 
appendix ensure that differences in electric 
potential are as low as possible and, 
therefore, meet § 1926.962(c) without an 
engineering determination of the potential 
differences. These methods follow two 
principles: (i) The grounding method must 
ensure that the circuit opens in the fastest 
available clearing time, and (ii) the grounding 
method must ensure that the potential 
differences between conductive objects in the 
employee’s work area are as low as possible. 

Paragraph (c) of § 1926.962 does not 
require grounding methods to meet the 
criteria embodied in these principles. 
Instead, the paragraph requires that 
protective grounds be ‘‘placed at such 
locations and arranged in such a manner that 
the employer can demonstrate will prevent 
exposure of each employee to hazardous 
differences in electric potential.’’ However, 
when the employer’s grounding practices do 
not follow these two principles, the employer 
will need to perform an engineering analysis 
to make the demonstration required by 
§ 1926.962(c). 

i. Ensuring that the circuit opens in the 
fastest available clearing time. Generally, the 
higher the fault current, the shorter the 
clearing times for the same type of fault. 
Therefore, to ensure the fastest available 
clearing time, the grounding method must 
maximize the fault current with a low 
impedance connection to ground. The 
employer accomplishes this objective by 
grounding the circuit conductors to the best 
ground available at the worksite. Thus, the 
employer must ground to a grounded system 
neutral conductor, if one is present. A 
grounded system neutral has a direct 
connection to the system ground at the 
source, resulting in an extremely low 
impedance to ground. In a substation, the 
employer may instead ground to the 
substation grid, which also has an extremely 
low impedance to the system ground and, 
typically, is connected to a grounded system 
neutral when one is present. Remote system 
grounds, such as pole and tower grounds, 
have a higher impedance to the system 
ground than grounded system neutrals and 
substation grounding grids; however, the 
employer may use a remote ground when 
lower impedance grounds are not available. 

In the absence of a grounded system neutral, 
substation grid, and remote ground, the 
employer may use a temporary driven ground 
at the worksite. 

In addition, if employees are working on a 
three-phase system, the grounding method 
must short circuit all three phases. Short 
circuiting all phases will ensure faster 
clearing and lower the current through the 
grounding cable connecting the deenergized 
line to ground, thereby lowering the voltage 
across that cable. The short circuit need not 
be at the worksite; however, the employer 
must treat any conductor that is not 
grounded at the worksite as energized 
because the ungrounded conductors will be 
energized at fault voltage during a fault. 

ii. Ensuring that the potential differences 
between conductive objects in the employee’s 
work area are as low as possible. To achieve 
as low a voltage as possible across any two 
conductive objects in the work area, the 
employer must bond all conductive objects in 
the work area. This section of this appendix 
discusses how to create a zone that 
minimizes differences in electric potential 
between conductive objects in the work area. 

The employer must use bonding cables to 
bond conductive objects, except for metallic 
objects bonded through metal-to-metal 
contact. The employer must ensure that 
metal-to-metal contacts are tight and free of 
contamination, such as oxidation, that can 
increase the impedance across the 
connection. For example, a bolted connection 
between metal lattice tower members is 
acceptable if the connection is tight and free 
of corrosion and other contamination. Figure 
4 shows how to create an equipotential zone 
for metal lattice towers. 

Wood poles are conductive objects. The 
poles can absorb moisture and conduct 
electricity, particularly at distribution and 
transmission voltages. Consequently, the 
employer must either: (1) Provide a 
conductive platform, bonded to a grounding 
cable, on which the worker stands or (2) use 
cluster bars to bond wood poles to the 
grounding cable. The employer must ensure 
that employees install the cluster bar below, 
and close to, the worker’s feet. The inner 
portion of the wood pole is more conductive 
than the outer shell, so it is important that 
the cluster bar be in conductive contact with 
a metal spike or nail that penetrates the wood 
to a depth greater than or equal to the depth 
the worker’s climbing gaffs will penetrate the 
wood. For example, the employer could 
mount the cluster bar on a bare pole ground 
wire fastened to the pole with nails or staples 
that penetrate to the required depth. 
Alternatively, the employer may temporarily 
nail a conductive strap to the pole and 
connect the strap to the cluster bar. Figure 5 
shows how to create an equipotential zone 
for wood poles. 
BILLING CODE 4510–26–P 
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5 This appendix only discusses factors that relate 
to ensuring an equipotential zone for employees. 
The employer must consider other factors in 
selecting a grounding system that is capable of 
conducting the maximum fault current that could 
flow at the point of grounding for the time 
necessary to clear the fault, as required by 
§ 1926.962(d)(1)(i). IEEE Std 1048–2003 contains 

Continued 

BILLING CODE 4510–26–C 

For underground systems, employers 
commonly install grounds at the points of 
disconnection of the underground cables. 
These grounding points are typically remote 
from the manhole or underground vault 
where employees will be working on the 
cable. Workers in contact with a cable 
grounded at a remote location can experience 
hazardous potential differences if the cable 
becomes energized or if a fault occurs on a 
different, but nearby, energized cable. The 
fault current causes potential gradients in the 
earth, and a potential difference will exist 
between the earth where the worker is 

standing and the earth where the cable is 
grounded. Consequently, to create an 
equipotential zone for the worker, the 
employer must provide a means of 
connecting the deenergized cable to ground 
at the worksite by having the worker stand 
on a conductive mat bonded to the 
deenergized cable. If the cable is cut, the 
employer must install a bond across the 
opening in the cable or install one bond on 
each side of the opening to ensure that the 
separate cable ends are at the same potential. 
The employer must protect the worker from 
any hazardous differences in potential any 
time there is no bond between the mat and 

the cable (for example, before the worker 
installs the bonds). 

3. Other safety-related considerations. To 
ensure that the grounding system is safe and 
effective, the employer should also consider 
the following factors: 5 
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guidelines for selecting and installing grounding 
equipment that will meet § 1926.962(d)(1)(i). 

1 A properly guyed pole in good condition 
should, at a minimum, be able to handle the weight 
of an employee climbing it. 

2 The presence of any of these conditions is an 
indication that the pole may not be safe to climb 
or to work from. The employee performing the 
inspection must be qualified to make a 
determination as to whether it is safe to perform the 
work without taking additional precautions. 

1 Flame-resistant clothing includes clothing that 
is inherently flame resistant and clothing 
chemically treated with a flame retardant. (See 
ASTM F1506–10a, Standard Performance 
Specification for Flame Resistant Textile Materials 
for Wearing Apparel for Use by Electrical Workers 
Exposed to Momentary Electric Arc and Related 
Thermal Hazards, and ASTM F1891–12 Standard 
Specification for Arc and Flame Resistant 
Rainwear.) 

i. Maintenance of grounding equipment. It 
is essential that the employer properly 
maintain grounding equipment. Corrosion in 
the connections between grounding cables 
and clamps and on the clamp surface can 
increase the resistance of the cable, thereby 
increasing potential differences. In addition, 
the surface to which a clamp attaches, such 
as a conductor or tower member, must be 
clean and free of corrosion and oxidation to 
ensure a low-resistance connection. Cables 
must be free of damage that could reduce 
their current-carrying capacity so that they 
can carry the full fault current without 
failure. Each clamp must have a tight 
connection to the cable to ensure a low 
resistance and to ensure that the clamp does 
not separate from the cable during a fault. 

ii. Grounding cable length and movement. 
The electromagnetic forces on grounding 
cables during a fault increase with increasing 
cable length. These forces can cause the cable 
to move violently during a fault and can be 
high enough to damage the cable or clamps 
and cause the cable to fail. In addition, flying 
cables can injure workers. Consequently, 
cable lengths should be as short as possible, 
and grounding cables that might carry high 
fault current should be in positions where 
the cables will not injure workers during a 
fault. 

Appendix D to Subpart V of Part 1926— 
Methods of Inspecting and Testing 
Wood Poles 

I. Introduction 
When employees are to perform work on 

a wood pole, it is important to determine the 
condition of the pole before employees climb 
it. The weight of the employee, the weight of 
equipment to be installed, and other working 
stresses (such as the removal or retensioning 
of conductors) can lead to the failure of a 
defective pole or a pole that is not designed 
to handle the additional stresses.1 For these 
reasons, it is essential that, before an 
employee climbs a wood pole, the employer 
ascertain that the pole is capable of 
sustaining the stresses of the work. The 
determination that the pole is capable of 
sustaining these stresses includes an 
inspection of the condition of the pole. 

If the employer finds the pole to be unsafe 
to climb or to work from, the employer must 
secure the pole so that it does not fail while 
an employee is on it. The employer can 
secure the pole by a line truck boom, by 
ropes or guys, or by lashing a new pole 
alongside it. If a new one is lashed alongside 
the defective pole, employees should work 
from the new one. 

II. Inspecting Wood Poles 
A qualified employee should inspect wood 

poles for the following conditions:2 

A. General condition. Buckling at the 
ground line or an unusual angle with respect 
to the ground may indicate that the pole has 
rotted or is broken. 

B. Cracks. Horizontal cracks perpendicular 
to the grain of the wood may weaken the 
pole. Vertical cracks, although not normally 
considered to be a sign of a defective pole, 
can pose a hazard to the climber, and the 
employee should keep his or her gaffs away 
from them while climbing. 

C. Holes. Hollow spots and woodpecker 
holes can reduce the strength of a wood pole. 

D. Shell rot and decay. Rotting and decay 
are cutout hazards and possible indications 
of the age and internal condition of the pole. 

E. Knots. One large knot or several smaller 
ones at the same height on the pole may be 
evidence of a weak point on the pole. 

F. Depth of setting. Evidence of the 
existence of a former ground line 
substantially above the existing ground level 
may be an indication that the pole is no 
longer buried to a sufficient depth. 

G. Soil conditions. Soft, wet, or loose soil 
around the base of the pole may indicate that 
the pole will not support any change in 
stress. 

H. Burn marks. Burning from transformer 
failures or conductor faults could damage the 
pole so that it cannot withstand changes in 
mechanical stress. 

III. Testing Wood Poles 
The following tests, which are from 

§ 1910.268(n)(3) of this chapter, are 
acceptable methods of testing wood poles: 

A. Hammer test. Rap the pole sharply with 
a hammer weighing about 1.4 kg (3 pounds), 
starting near the ground line and continuing 
upwards circumferentially around the pole to 
a height of approximately 1.8 meters (6 feet). 
The hammer will produce a clear sound and 
rebound sharply when striking sound wood. 
Decay pockets will be indicated by a dull 
sound or a less pronounced hammer 
rebound. Also, prod the pole as near the 
ground line as possible using a pole prod or 
a screwdriver with a blade at least 127 
millimeters (5 inches) long. If substantial 
decay is present, the pole is unsafe. 

B. Rocking test. Apply a horizontal force to 
the pole and attempt to rock it back and forth 
in a direction perpendicular to the line. 
Exercise caution to avoid causing power lines 
to swing together. Apply the force to the pole 
either by pushing it with a pike pole or 
pulling the pole with a rope. If the pole 
cracks during the test, it is unsafe. 

Appendix E to Subpart V of Part 1926— 
Protection From Flames and Electric 
Arcs 

I. Introduction 
Paragraph (g) of § 1926.960 addresses 

protecting employees from flames and 
electric arcs. This paragraph requires 
employers to: (1) Assess the workplace for 
flame and electric-arc hazards (paragraph 
(g)(1)); (2) estimate the available heat energy 
from electric arcs to which employees would 
be exposed (paragraph (g)(2)); (3) ensure that 
employees wear clothing that will not melt, 
or ignite and continue to burn, when exposed 
to flames or the estimated heat energy 
(paragraph (g)(3)); and (4) ensure that 

employees wear flame-resistant clothing 1 
and protective clothing and other protective 
equipment that has an arc rating greater than 
or equal to the available heat energy under 
certain conditions (paragraphs (g)(4) and 
(g)(5)). This appendix contains information to 
help employers estimate available heat 
energy as required by § 1926.960(g)(2), select 
protective clothing and other protective 
equipment with an arc rating suitable for the 
available heat energy as required by 
§ 1926.960(g)(5), and ensure that employees 
do not wear flammable clothing that could 
lead to burn injury as addressed by 
§§ 1926.960(g)(3) and (g)(4). 

II. Assessing the Workplace for Flame and 
Electric-Arc Hazards 

Paragraph (g)(1) of § 1926.960 requires the 
employer to assess the workplace to identify 
employees exposed to hazards from flames or 
from electric arcs. This provision ensures 
that the employer evaluates employee 
exposure to flames and electric arcs so that 
employees who face such exposures receive 
the required protection. The employer must 
conduct an assessment for each employee 
who performs work on or near exposed, 
energized parts of electric circuits. 

A. Assessment Guidelines 

Sources electric arcs. Consider possible 
sources of electric arcs, including: 

• Energized circuit parts not guarded or 
insulated, 

• Switching devices that produce electric 
arcs in normal operation, 

• Sliding parts that could fault during 
operation (for example, rack-mounted circuit 
breakers), and 

• Energized electric equipment that could 
fail (for example, electric equipment with 
damaged insulation or with evidence of 
arcing or overheating). 

Exposure to flames. Identify employees 
exposed to hazards from flames. Factors to 
consider include: 

• The proximity of employees to open 
flames, and 

• For flammable material in the work area, 
whether there is a reasonable likelihood that 
an electric arc or an open flame can ignite the 
material. 

Probability that an electric arc will occur. 
Identify employees exposed to electric-arc 
hazards. The Occupational Safety and Health 
Administration will consider an employee 
exposed to electric-arc hazards if there is a 
reasonable likelihood that an electric arc will 
occur in the employee’s work area, in other 
words, if the probability of such an event is 
higher than it is for the normal operation of 
enclosed equipment. Factors to consider 
include: 

• For energized circuit parts not guarded 
or insulated, whether conductive objects can 
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come too close to or fall onto the energized 
parts, 

• For exposed, energized circuit parts, 
whether the employee is closer to the part 
than the minimum approach distance 
established by the employer (as permitted by 
§ 1926.960(c)(1)(iii)). 

• Whether the operation of electric 
equipment with sliding parts that could fault 
during operation is part of the normal 
operation of the equipment or occurs during 
servicing or maintenance, and 

• For energized electric equipment, 
whether there is evidence of impending 

failure, such as evidence of arcing or 
overheating. 

B. Examples 

Table 1 provides task-based examples of 
exposure assessments. 

TABLE 1—EXAMPLE ASSESSMENTS FOR VARIOUS TASKS 

Task Is employee exposed 
to flame or electric- 
arc hazard? 

Normal operation of enclosed equipment, such as closing 
or opening a switch.

The employer properly installs and maintains enclosed 
equipment, and there is no evidence of impending fail-
ure.

No. 

There is evidence of arcing or overheating ......................... Yes. 
Parts of the equipment are loose or sticking, or the equip-

ment otherwise exhibits signs of lack of maintenance.
Yes. 

Servicing electric equipment, such as racking in a circuit breaker or replacing a switch ...................................................... Yes. 

Inspection of electric equipment with exposed energized 
parts.

The employee is not holding conductive objects and re-
mains outside the minimum approach distance estab-
lished by the employer.

No. 

The employee is holding a conductive object, such as a 
flashlight, that could fall or otherwise contact energized 
parts (irrespective of whether the employee maintains 
the minimum approach distance).

Yes. 

The employee is closer than the minimum approach dis-
tance established by the employer (for example, when 
wearing rubber insulating gloves or rubber insulating 
gloves and sleeves).

Yes. 

Using open flames, for example, in wiping cable splice sleeves ............................................................................................ Yes. 

III. Protection Against Burn Injury 

A. Estimating Available Heat Energy 

Calculation methods. Paragraph (g)(2) of 
§ 1926.960 provides that, for each employee 
exposed to an electric-arc hazard, the 
employer must make a reasonable estimate of 
the heat energy to which the employee would 
be exposed if an arc occurs. Table 2 lists 
various methods of calculating values of 

available heat energy from an electric circuit. 
The Occupational Safety and Health 
Administration does not endorse any of these 
specific methods. Each method requires the 
input of various parameters, such as fault 
current, the expected length of the electric 
arc, the distance from the arc to the 
employee, and the clearing time for the fault 
(that is, the time the circuit protective 
devices take to open the circuit and clear the 

fault). The employer can precisely determine 
some of these parameters, such as the fault 
current and the clearing time, for a given 
system. The employer will need to estimate 
other parameters, such as the length of the 
arc and the distance between the arc and the 
employee, because such parameters vary 
widely. 

TABLE 2—METHODS OF CALCULATING INCIDENT HEAT ENERGY FROM AN ELECTRIC ARC 

1. Standard for Electrical Safety Requirements for Employee Workplaces, NFPA 70E–2012, Annex D, ‘‘Sample Calculation of Flash Protection 
Boundary.’’ 

2. Doughty, T.E., Neal, T.E., and Floyd II, H.L., ‘‘Predicting Incident Energy to Better Manage the Electric Arc Hazard on 600 V Power Distribu-
tion Systems,’’ Record of Conference Papers IEEE IAS 45th Annual Petroleum and Chemical Industry Conference, September 28—30, 1998. 

3. Guide for Performing Arc-Flash Hazard Calculations, IEEE Std 1584–2002, 1584a––2004 (Amendment 1 to IEEE Std 1584–2002), and 
1584b–2011 (Amendment 2: Changes to Clause 4 of IEEE Std 1584–2002).* 

4. ARCPRO, a commercially available software program developed by Kinectrics, Toronto, ON, CA. 
*This appendix refers to IEEE Std 1584–2002 with both amendments as IEEE Std 1584b–2011. 

The amount of heat energy calculated by 
any of the methods is approximatelyinversely 
proportional to the square of the distance 
between the employee and the arc. In other 
words, if the employee is very close to the 
arc, the heat energy is very high; but if the 

employee is just a few more centimeters 
away, the heat energy drops substantially. 
Thus, estimating the distance from the arc to 
the employee is key to protecting employees. 

The employer must select a method of 
estimating incident heat energy that provides 

a reasonable estimate of incident heat energy 
for the exposure involved. Table 3 shows 
which methods provide reasonable estimates 
for various exposures. 

TABLE 3—SELECTING A REASONABLE INCIDENT-ENERGY CALCULATION METHOD 1 

Incident-energy calculation method 
600 V and Less 2 601 V to 15 kV 2 More than 15 kV 

1F 3Fa 3Fb 1F 3Fa 3Fb 1F 3Fa 3Fb 

NFPA 70E–2012 Annex D (Lee equation) ...................... Y–C Y N Y–C Y–C N N 3 N 3 N 3 
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TABLE 3—SELECTING A REASONABLE INCIDENT-ENERGY CALCULATION METHOD 1—Continued 

Incident-energy calculation method 
600 V and Less 2 601 V to 15 kV 2 More than 15 kV 

1F 3Fa 3Fb 1F 3Fa 3Fb 1F 3Fa 3Fb 

Doughty, Neal, and Floyd ................................................ Y–C Y Y N N N N N N 
IEEE Std 1584b–2011 ..................................................... Y Y Y Y Y Y N N N 
ARCPRO .......................................................................... Y N N Y N N Y Y 4 Y 4 

Key: 
1F: Single-phase arc in open air 
3Fa: Three-phase arc in open air 
3Fb: Three-phase arc in an enclosure (box) 
Y: Acceptable; produces a reasonable estimate of incident heat energy from this type of electric arc 
N: Not acceptable; does not produce a reasonable estimate of incident heat energy from this type of electric arc 
Y–C: Acceptable; produces a reasonable, but conservative, estimate of incident heat energy from this type of electric arc. 
Notes:1 Although the Occupational Safety and Health Administration will consider these methods reasonable for enforcement purposes when 

employers use the methods in accordance with this table, employers should be aware that the listed methods do not necessarily result in esti-
mates that will provide full protection from internal faults in transformers and similar equipment or from arcs in underground manholes or vaults. 

2 At these voltages, the presumption is that the arc is three-phase unless the employer can demonstrate that only one phase is present or that 
the spacing of the phases is sufficient to prevent a multiphase arc from occurring. 

3 Although the Occupational Safety and Health Administration will consider this method acceptable for purposes of assessing whether incident 
energy exceeds 2.0 cal/cm2, the results at voltages of more than 15 kilovolts are extremely conservative and unrealistic. 

4The Occupational Safety and Health Administration will deem the results of this method reasonable when the employer adjusts them using 
the conversion factors for three-phase arcs in open air or in an enclosure, as indicated in the program’s instructions. 

Selecting a reasonable distance from the 
employee to the arc. In estimating available 
heat energy, the employer must make some 
reasonable assumptions about how far the 
employee will be from the electric arc. Table 
4 lists reasonable distances from the 
employee to the electric arc. The distances in 

Table 4 are consistent with national 
consensus standards, such as the Institute of 
Electrical and Electronic Engineers’ National 
Electrical Safety Code, ANSI/IEEE C2–2012, 
and IEEE Guide for Performing Arc-Flash 
Hazard Calculations, IEEE Std 1584b–2011. 
The employer is free to use other reasonable 

distances, but must consider equipment 
enclosure size and the working distance to 
the employee in selecting a distance from the 
employee to the arc. The Occupational Safety 
and Health Administration will consider a 
distance reasonable when the employer bases 
it on equipment size and working distance. 

TABLE 4—SELECTING A REASONABLE DISTANCE FROM THE EMPLOYEE TO THE ELECTRIC ARC 

Class of equipment Single-phase arc mm 
(inches) 

Three-phase arc 
mm 

(inches) 

Cable .................................................................................................................... NA* ............................................................ 455 (18) 
Low voltage MCCs and panelboards ................................................................... NA ............................................................. 455 (18) 
Low-voltage switchgear ........................................................................................ NA ............................................................. 610 (24) 
5-kV switchgear .................................................................................................... NA ............................................................. 910 (36) 
15-kV switchgear .................................................................................................. NA ............................................................. 910 (36) 
Single conductors in air (up to 46 kilovolts), work with rubber insulating gloves 380 (15) ..................................................... NA 
Single conductors in air, work with live-line tools and live-line barehand work .. MAD¥(2×kV×2.54) ...................................

(MAD¥(2×kV/10)) † 
NA 

* NA = not applicable. 
† The terms in this equation are: 
MAD = The applicable minimum approach distance, and 
kV = The system voltage in kilovolts. 

Selecting a reasonable arc gap. For a 
single-phase arc in air, the electric arc will 
almost always occur when an energized 
conductor approaches too close to ground. 
Thus, an employer can determine the arc gap, 
or arc length, for these exposures by the 
dielectric strength of air and the voltage on 
the line. The dielectric strength of air is 
approximately 10 kilovolts for every 25.4 
millimeters (1 inch). For example, at 50 

kilovolts, the arc gap would be 50 ÷ 10 × 25.4 
(or 50 × 2.54), which equals 127 millimeters 
(5 inches). 

For three-phase arcs in open air and in 
enclosures, the arc gap will generally be 
dependent on the spacing between parts 
energized at different electrical potentials. 
Documents such as IEEE Std 1584b–2011 
provide information on these distances. 
Employers may select a reasonable arc gap 

from Table 5, or they may select any other 
reasonable arc gap based on sparkover 
distance or on the spacing between (1) live 
parts at different potentials or (2) live parts 
and grounded parts (for example, bus or 
conductor spacings in equipment). In any 
event, the employer must use an estimate 
that reasonably resembles the actual 
exposures faced by the employee. 

TABLE 5—SELECTING A REASONABLE ARC GAP 

Class of equipment Single-phase arc mm 
(inches) 

Three-phase arc mm 1 
(inches) 

Cable ................................................................................ NA 2 .................................................................................. 13 (0.5) 
Low voltage MCCs and panelboards ............................... NA .................................................................................... 25 (1.0) 
Low-voltage switchgear .................................................... NA .................................................................................... 32 (1.25) 
5-kV switchgear ................................................................ NA .................................................................................... 104 (4.0) 
15-kV switchgear .............................................................. NA .................................................................................... 152 (6.0) 
Single conductors in air, 15 kV and less ......................... 51 (2.0) ............................................................................ Phase conductor spacings. 
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2 The Occupational Safety and Health 
Administration used metric values to calculate the 
clearing times in Table 6 and Table 7. An employer 
may use English units to calculate clearing times 
instead even though the results will differ slightly. 

3 The Occupational Safety and Health 
Administration based this assumption, which is 
more conservative than the arc length specified in 
Table 5, on Table 410–2 of the 2012 NESC. 

4 The dielectric strength of air is about 10 
kilovolts for every 25.4 millimeters (1 inch). Thus, 

the employer can estimate the arc length in 
millimeters to be the phase-to-ground voltage in 
kilovolts multiplied by 2.54 (or voltage (in 
kilovolts) × 2.54). 

TABLE 5—SELECTING A REASONABLE ARC GAP—Continued 

Class of equipment Single-phase arc mm 
(inches) 

Three-phase arc mm 1 
(inches) 

Single conductor in air, more than 15 kV ........................ Voltage in kV × 2.54 ........................................................
(Voltage in kV × 0.1), but no less than 51 mm (2 

inches) 
Phase conductor spacings. 

1 Source: IEEE Std 1584b–2011. 
2 NA = not applicable. 

Making estimates over multiple system 
areas. The employer need not estimate the 
heat-energy exposure for every job task 
performed by each employee. Paragraph 
(g)(2) of § 1926.960 permits the employer to 
make broad estimates that cover multiple 
system areas provided that: (1) The employer 
uses reasonable assumptions about the 
energy-exposure distribution throughout the 
system, and (2) the estimates represent the 
maximum exposure for those areas. For 
example, the employer can use the maximum 
fault current and clearing time to cover 
several system areas at once. 

Incident heat energy for single-phase-to- 
ground exposures. Table 6 and Table 7 
provide incident heat energy levels for open- 
air, phase-to-ground electric-arc exposures 
typical for overhead systems.2 Table 6 
presents estimates of available energy for 
employees using rubber insulating gloves to 
perform work on overhead systems operating 
at 4 to 46 kilovolts. The table assumes that 
the employee will be 380 millimeters (15 
inches) from the electric arc, which is a 
reasonable estimate for rubber insulating 
glove work. Table 6 also assumes that the arc 
length equals the sparkover distance for the 
maximum transient overvoltage of each 
voltage range.3 To use the table, an employer 

would use the voltage, maximum fault 
current, and maximum clearing time for a 
system area and, using the appropriate 
voltage range and fault-current and clearing- 
time values corresponding to the next higher 
values listed in the table, select the 
appropriate heat energy (4, 5, 8, or 12 cal/
cm2) from the table. For example, an 
employer might have a 12,470-volt power 
line supplying a system area. The power line 
can supply a maximum fault current of 8 
kiloamperes with a maximum clearing time 
of 10 cycles. For rubber glove work, this 
system falls in the 4.0-to-15.0-kilovolt range; 
the next-higher fault current is 10 kA (the 
second row in that voltage range); and the 
clearing time is under 18 cycles (the first 
column to the right of the fault current 
column). Thus, the available heat energy for 
this part of the system will be 4 cal/cm2 or 
less (from the column heading), and the 
employer could select protection with a 5- 
cal/cm2 rating to meet § 1926.960(g)(5). 
Alternatively, an employer could select a 
base incident-energy value and ensure that 
the clearing times for each voltage range and 
fault current listed in the table do not exceed 
the corresponding clearing time specified in 
the table. For example, an employer that 
provides employees with arc-flash protective 

equipment rated at 8 cal/cm2 can use the 
table to determine if any system area exceeds 
8 cal/cm2 by checking the clearing time for 
the highest fault current for each voltage 
range and ensuring that the clearing times do 
not exceed the values specified in the 8-cal/ 
cm2 column in the table. 

Table 7 presents similar estimates for 
employees using live-line tools to perform 
work on overhead systems operating at 
voltages of 4 to 800 kilovolts. The table 
assumes that the arc length will be equal to 
the sparkover distance 4 and that the 
employee will be a distance from the arc 
equal to the minimum approach distance 
minus twice the sparkover distance. 

The employer will need to use other 
methods for estimating available heat energy 
in situations not addressed by Table 6 or 
Table 7. The calculation methods listed in 
Table 2 and the guidance provided in Table 
3 will help employers do this. For example, 
employers can use IEEE Std 1584b–2011 to 
estimate the available heat energy (and to 
select appropriate protective equipment) for 
many specific conditions, including lower- 
voltage, phase-to-phase arc, and enclosed arc 
exposures. 

TABLE 6—INCIDENT HEAT ENERGY FOR VARIOUS FAULT CURRENTS, CLEARING TIMES, AND VOLTAGES OF 4.0 TO 46.0 
KV: RUBBER INSULATING GLOVE EXPOSURES INVOLVING PHASE-TO-GROUND ARCS IN OPEN AIR ONLY * † ‡ 

Voltage range (kV) ** Fault current 
(kA) 

Maximum clearing time (cycles) 

4 cal/cm2 5 cal/cm2 8 cal/cm2 12 cal/cm2 

4.0 to 15.0 ............................................................................ 5 46 58 92 138 
10 18 22 36 54 
15 10 12 20 30 
20 6 8 13 19 

15.1 to 25.0 .......................................................................... 5 28 34 55 83 
10 11 14 23 34 
15 7 8 13 20 
20 4 5 9 13 

25.1 to 36.0 .......................................................................... 5 21 26 42 62 
10 9 11 18 26 
15 5 6 10 16 
20 4 4 7 11 

36.1 to 46.0 .......................................................................... 5 16 20 32 48 
10 7 9 14 21 
15 4 5 8 13 
20 3 4 6 9 

Notes: 
* This table is for open-air, phase-to-ground electric-arc exposures. It is not for phase-to-phase arcs or enclosed arcs (arc in a box). 
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† The table assumes that the employee will be 380 mm (15 in.) from the electric arc. The table also assumes the arc length to be the 
sparkover distance for the maximum transient overvoltage of each voltage range (see Appendix B to this subpart), as follows: 

4.0 to 15.0 kV 51 mm (2 in.) 
15.1 to 25.0 kV 102 mm (4 in.) 
25.1 to 36.0 kV 152 mm (6 in.) 
36.1 to 46.0 kV 229 mm (9 in.) 
‡ The Occupational Safety and Health Administration calculated the values in this table using the ARCPRO method listed in Table 2. 
** The voltage range is the phase-to-phase system voltage. 

TABLE 7—INCIDENT HEAT ENERGY FOR VARIOUS FAULT CURRENTS, CLEARING TIMES, AND VOLTAGES: LIVE-LINE TOOL 
EXPOSURES INVOLVING PHASE-TO-GROUND ARCS IN OPEN AIR ONLY * † ‡ # 

Voltage range 
(kV) ** 

Fault current 
(kA) 

Maximum clearing time (cycles) 

4 cal/cm2 5 cal/cm2 8 cal/cm2 12 cal/cm2 

4.0 to 15.0 ............................................................................ 5 197 246 394 591 
10 73 92 147 220 
15 39 49 78 117 
20 24 31 49 73 

15.1 to 25.0 .......................................................................... 5 197 246 394 591 
10 75 94 150 225 
15 41 51 82 122 
20 26 33 52 78 

25.1 to 36.0 .......................................................................... 5 138 172 275 413 
10 53 66 106 159 
15 30 37 59 89 
20 19 24 38 58 

36.1 to 46.0 .......................................................................... 5 129 161 257 386 
10 51 64 102 154 
15 29 36 58 87 
20 19 24 38 57 

46.1 to 72.5 .......................................................................... 20 18 23 36 55 
30 10 13 20 30 
40 6 8 13 19 
50 4 6 9 13 

72.6 to 121.0 ........................................................................ 20 10 12 20 30 
30 6 7 11 17 
40 4 5 7 11 
50 3 3 5 8 

121.1 to 145.0 ...................................................................... 20 12 15 24 35 
30 7 9 15 22 
40 5 6 10 15 
50 4 5 8 11 

145.1 to 169.0 ...................................................................... 20 12 15 24 36 
30 7 9 15 22 
40 5 7 10 16 
50 4 5 8 12 

169.1 to 242.0 ...................................................................... 20 13 17 27 40 
30 8 10 17 25 
40 6 7 12 17 
50 4 5 9 13 

242.1 to 362.0 ...................................................................... 20 25 32 51 76 
30 16 19 31 47 
40 11 14 22 33 
50 8 10 16 25 

362.1 to 420.0 ...................................................................... 20 12 15 25 37 
30 8 10 15 23 
40 5 7 11 16 
50 4 5 8 12 

420.1 to 550.0 ...................................................................... 20 23 29 47 70 
30 14 18 29 43 
40 10 13 20 30 
50 8 9 15 23 

550.1 to 800.0 ...................................................................... 20 25 31 50 75 
30 15 19 31 46 
40 11 13 21 32 
50 8 10 16 24 

Notes: 
* This table is for open-air, phase-to-ground electric-arc exposures. It is not for phase-to-phase arcs or enclosed arcs (arc in a box). 
† The table assumes the arc length to be the sparkover distance for the maximum phase-to-ground voltage of each voltage range (see Appen-

dix B to this subpart). The table also assumes that the employee will be the minimum approach distance minus twice the arc length from the 
electric arc. 

‡ The Occupational Safety and Health Administration calculated the values in this table using the ARCPRO method listed in Table 2. 
# For voltages of more than 72.6 kV, employers may use this table only when the minimum approach distance established under 

§ 1926.960(c)(1) is greater than or equal to the following values: 
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5 ASTM F1506–10a defines ‘‘arc thermal 
performance value’’ as ‘‘the incident energy on a 
material or a multilayer system of materials that 
results in a 50% probability that sufficient heat 
transfer through the tested specimen is predicted to 
cause the onset of a second-degree skin burn injury 
based on the Stoll [footnote] curve, cal/cm2.’’ The 

footnote to this definition reads: ‘‘Derived from: 
Stoll, A.M., and Chianta, M.A., ‘Method and Rating 
System for Evaluations of Thermal Protection,’ 
Aerospace Medicine, Vol 40, 1969, pp. 1232–1238 
and Stoll A.M., and Chianta, M.A., ‘Heat Transfer 
through Fabrics as Related to Thermal Injury,’ 

Transactions—New York Academy of Sciences, Vol 
33(7), Nov. 1971, pp. 649–670.’’ 

6 See § 1926.960(g)(4)(i), (g)(4)(ii), and (g)(4)(iii) 
for conditions under which employees must wear 
flame-resistant clothing as the outer layer of 
clothing even when the incident heat energy does 
not exceed 2 cal/cm2. 

72.6 to 121.0 kV 1.02 m 
121.1 to 145.0 kV 1.16 m 
145.1 to 169.0 kV 1.30 m 
169.1 to 242.0 kV 1.72 m 
242.1 to 362.0 kV 2.76 m 
362.1 to 420.0 kV 2.50 m 
420.1 to 550.0 kV 3.62 m 
550.1 to 800.0 kV 4.83 m 
** The voltage range is the phase-to-phase system voltage. 

B. Selecting Protective Clothing and Other 
Protective Equipment 

Paragraph (g)(5) of § 1926.960 requires 
employers, in certain situations, to select 
protective clothing and other protective 
equipment with an arc rating that is greater 
than or equal to the incident heat energy 
estimated under § 1926.960(g)(2). Based on 
laboratory testing required by ASTM F1506– 
10a, the expectation is that protective 
clothing with an arc rating equal to the 
estimated incident heat energy will be 
capable of preventing second-degree burn 
injury to an employee exposed to that 
incident heat energy from an electric arc. 
Note that actual electric-arc exposures may 
be more or less severe than the estimated 
value because of factors such as arc 
movement, arc length, arcing from reclosing 
of the system, secondary fires or explosions, 
and weather conditions. Additionally, for arc 
rating based on the fabric’s arc thermal 
performance value 5 (ATPV), a worker 
exposed to incident energy at the arc rating 
has a 50-percent chance of just barely 

receiving a second-degree burn. Therefore, it 
is possible (although not likely) that an 
employee will sustain a second-degree (or 
worse) burn wearing clothing conforming to 
§ 1926.960(g)(5) under certain circumstances. 
However, reasonable employer estimates and 
maintaining appropriate minimum approach 
distances for employees should limit burns to 
relatively small burns that just barely extend 
beyond the epidermis (that is, just barely a 
second-degree burn). Consequently, 
protective clothing and other protective 
equipment meeting § 1926.960(g)(5) will 
provide an appropriate degree of protection 
for an employee exposed to electric-arc 
hazards. 

Paragraph (g)(5) of § 1926.960 does not 
require arc-rated protection for exposures of 
2 cal/cm2 or less. Untreated cotton clothing 
will reduce a 2-cal/cm2 exposure below the 
1.2- to 1.5-cal/cm2 level necessary to cause 
burn injury, and this material should not 
ignite at such low heat energy levels. 
Although § 1926.960(g)(5) does not require 
clothing to have an arc rating when 
exposures are 2 cal/cm2 or less, 

§ 1926.960(g)(4) requires the outer layer of 
clothing to be flame resistant under certain 
conditions, even when the estimated incident 
heat energy is less than 2 cal/cm2, as 
discussed later in this appendix. 
Additionally, it is especially important to 
ensure that employees do not wear 
undergarments made from fabrics listed in 
the note to § 1926.960(g)(3) even when the 
outer layer is flame resistant or arc rated. 
These fabrics can melt or ignite easily when 
an electric arc occurs. Logos and name tags 
made from non-flame-resistant material can 
adversely affect the arc rating or the flame- 
resistant characteristics of arc-rated or flame- 
resistant clothing. Such logos and name tags 
may violate § 1926.960(g)(3), (g)(4), or (g)(5). 

Paragraph (g)(5) of § 1926.960 requires that 
arc-rated protection cover the employee’s 
entire body, with limited exceptions for the 
employee’s hands, feet, face, and head. 
Paragraph (g)(5)(i) of § 1926.960 provides that 
arc-rated protection is not necessary for the 
employee’s hands under the following 
conditions: 

For any estimated incident heat energy ................................ When the employee is wearing rubber insulating gloves with protectors 
If the estimated incident heat energy does not exceed 14 

cal/cm2.
When the employee is wearing heavy-duty leather work gloves with a weight 

of at least 407 gm/m2 (12 oz/yd2) 

Paragraph (g)(5)(ii) of § 1926.960 provides 
that arc-rated protection is not necessary for 
the employee’s feet when the employee is 

wearing heavy-duty work shoes or boots. 
Finally, § 1926.960(g)(5)(iii), (g)(5)(iv), and 

(g)(5)(v) require arc-rated head and face 
protection as follows: 

Exposure 

Minimum head and face protection 

None * Arc-rated faceshield with a 
minimum rating of 8 cal/cm2 * 

Arc-rated hood or 
faceshield with 

balaclava 

Single-phase, open air .............................................. 2–8 cal/cm2 .............................. 9–12 cal/cm2 ............................ 13 cal/2 or higher.† 
Three-phase .............................................................. 2–4 cal/cm2 .............................. 5–8 cal/cm2 .............................. 9 cal/cm2 or higher.‡ 

* These ranges assume that employees are wearing hardhats meeting the specifications in § 1910.135 or § 1926.100(b)(2), as applicable. 
† The arc rating must be a minimum of 4 cal/cm2 less than the estimated incident energy. Note that § 1926.960(g)(5)(v) permits this type of 

head and face protection, with a minimum arc rating of 4 cal/cm2 less than the estimated incident energy, at any incident energy level. 
‡ Note that § 1926.960(g)(5) permits this type of head and face protection at any incident energy level. 

IV. Protection Against Ignition 

Paragraph (g)(3) of § 1926.960 prohibits 
clothing that could melt onto an employee’s 
skin or that could ignite and continue to burn 
when exposed to flames or to the available 
heat energy estimated by the employer under 
§ 1926.960(g)(2). Meltable fabrics, such as 
acetate, nylon, polyester, and polypropylene, 

even in blends, must be avoided. When these 
fibers melt, they can adhere to the skin, 
thereby transferring heat rapidly, 
exacerbating burns, and complicating 
treatment. These outcomes can result even if 
the meltable fabric is not directly next to the 
skin. The remainder of this section focuses 
on the prevention of ignition. 

Paragraph (g)(5) of § 1926.960 generally 
requires protective clothing and other 
protective equipment with an arc rating 
greater than or equal to the employer’s 
estimate of available heat energy. As 
explained earlier in this appendix, untreated 
cotton is usually acceptable for exposures of 
2 cal/cm2 or less.6 If the exposure is greater 
than that, the employee generally must wear 
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7 Paragraph (g)(3) of § 1926.960 prohibits clothing 
that could ignite and continue to burn when 
exposed to the heat energy estimated under 
paragraph (g)(2) of that section. 

8 Breakopen occurs when a hole, tear, or crack 
develops in the exposed fabric such that the fabric 
no longer effectively blocks incident heat energy. 

9 Static wires and pole grounds are examples of 
grounding conductors that might not be capable of 
carrying fault current without failure. Grounds that 
can carry the maximum available fault current are 
not a concern, and employers need not consider 
such grounds a possible electric arc source. 

flame-resistant clothing with a suitable arc 
rating in accordance with § 1926.960(g)(4) 
and (g)(5). However, even if an employee is 
wearing a layer of flame-resistant clothing, 
there are circumstances under which 
flammable layers of clothing would be 
uncovered, and an electric arc could ignite 
them. For example, clothing ignition is 
possible if the employee is wearing 
flammable clothing under the flame-resistant 
clothing and the underlayer is uncovered 
because of an opening in the flame-resistant 
clothing. Thus, for purposes of 
§ 1926.960(g)(3), it is important for the 
employer to consider the possibility of 
clothing ignition even when an employee is 
wearing flame-resistant clothing with a 
suitable arc rating. 

Under § 1926.960(g)(3), employees may not 
wear flammable clothing in conjunction with 
flame-resistant clothing if the flammable 
clothing poses an ignition hazard.7 Although 
outer flame-resistant layers may not have 
openings that expose flammable inner layers, 
when an outer flame-resistant layer would be 
unable to resist breakopen,8 the next (inner) 
layer must be flame-resistant if it could 
ignite. 

Non-flame-resistant clothing can ignite 
even when the heat energy from an electric 
arc is insufficient to ignite the clothing. For 
example, nearby flames can ignite an 
employee’s clothing; and, even in the 
absence of flames, electric arcs pose ignition 
hazards beyond the hazard of ignition from 
incident energy under certain conditions. In 
addition to requiring flame-resistant clothing 
when the estimated incident energy exceeds 
2.0 cal/cm2, § 1926.960(g)(4) requires flame- 
resistant clothing when: The employee is 
exposed to contact with energized circuit 
parts operating at more than 600 volts 
(§ 1926.960(g)(4)(i)), an electric arc could 
ignite flammable material in the work area 
that, in turn, could ignite the employee’s 
clothing (§ 1926.960(g)(4)(ii)), and molten 
metal or electric arcs from faulted conductors 
in the work area could ignite the employee’s 
clothing (§ 1926.960(g)(4)(iii)). For example, 
grounding conductors can become a source of 
heat energy if they cannot carry fault current 
without failure. The employer must consider 
these possible sources of electric arcs 9 in 
determining whether the employee’s clothing 
could ignite under § 1926.960(g)(4)(iii). 

Appendix F to Subpart V of Part 1926— 
Work-Positioning Equipment Inspection 
Guidelines 

I. Body Belts 
Inspect body belts to ensure that: 
A. The hardware has no cracks, nicks, 

distortion, or corrosion; 

B. No loose or worn rivets are present; 
C. The waist strap has no loose grommets; 
D. The fastening straps are not 100-percent 

leather; and 
E. No worn materials that could affect the 

safety of the user are present. 

II. Positioning Straps 
Inspect positioning straps to ensure that: 
A. The warning center of the strap material 

is not exposed; 
B. No cuts, burns, extra holes, or fraying of 

strap material is present; 
C. Rivets are properly secured; 
D. Straps are not 100-percent leather; and 
E. Snaphooks do not have cracks, burns, or 

corrosion. 

III. Climbers 
Inspect pole and tree climbers to ensure 

that: 
A. Gaffs are at least as long as the 

manufacturer’s recommended minimums 
(generally 32 and 51 millimeters (1.25 and 
2.0 inches) for pole and tree climbers, 
respectively, measured on the underside of 
the gaff); 

Note: Gauges are available to assist in 
determining whether gaffs are long enough 
and shaped to easily penetrate poles or trees. 

B. Gaffs and leg irons are not fractured or 
cracked; 

C. Stirrups and leg irons are free of 
excessive wear; 

D. Gaffs are not loose; 
E. Gaffs are free of deformation that could 

adversely affect use; 
F. Gaffs are properly sharpened; and 
G. There are no broken straps or buckles. 

Appendix G to Subpart V of Part 
1926—Reference Documents 

The references contained in this appendix 
provide information that can be helpful in 
understanding and complying with the 
requirements contained in Subpart V of this 
part. The national consensus standards 
referenced in this appendix contain detailed 
specifications that employers may follow in 
complying with the more performance-based 
requirements of Subpart V of this part. 
Except as specifically noted in Subpart V of 
this part, however, the Occupational Safety 
and Health Administration will not 
necessarily deem compliance with the 
national consensus standards to be 
compliance with the provisions of Subpart V 
of this part. 
ANSI/SIA A92.2–2009, American National 

Standard for Vehicle-Mounted Elevating 
and Rotating Aerial Devices. 

ANSI Z133–2012, American National 
Standard Safety Requirements for 
Arboricultural Operations—Pruning, 
Trimming, Repairing, Maintaining, and 
Removing Trees, and Cutting Brush. 

ANSI/IEEE Std 935–1989, IEEE Guide on 
Terminology for Tools and Equipment to 
Be Used in Live Line Working. 

ASME B20.1–2012, Safety Standard for 
Conveyors and Related Equipment. 

ASTM D120–09, Standard Specification for 
Rubber Insulating Gloves. 

ASTM D149–09 (2013), Standard Test 
Method for Dielectric Breakdown Voltage 
and Dielectric Strength of Solid 

Electrical Insulating Materials at 
Commercial Power Frequencies. 

ASTM D178–01 (2010), Standard 
Specification for Rubber Insulating 
Matting. 

ASTM D1048–12, Standard Specification for 
Rubber Insulating Blankets. 

ASTM D1049–98 (2010), Standard 
Specification for Rubber Insulating 
Covers. 

ASTM D1050–05 (2011), Standard 
Specification for Rubber Insulating Line 
Hose. 

ASTM D1051–08, Standard Specification for 
Rubber Insulating Sleeves. 

ASTM F478–09, Standard Specification for 
In-Service Care of Insulating Line Hose 
and Covers. 

ASTM F479–06 (2011), Standard 
Specification for In-Service Care of 
Insulating Blankets. 

ASTM F496–08, Standard Specification for 
In-Service Care of Insulating Gloves and 
Sleeves. 

ASTM F711–02 (2007), Standard 
Specification for Fiberglass-Reinforced 
Plastic (FRP) Rod and Tube Used in Live 
Line Tools. 

ASTM F712–06 (2011), Standard Test 
Methods and Specifications for 
Electrically Insulating Plastic Guard 
Equipment for Protection of Workers. 

ASTM F819–10, Standard Terminology 
Relating to Electrical Protective 
Equipment for Workers. 

ASTM F855–09, Standard Specifications for 
Temporary Protective Grounds to Be 
Used on De-energized Electric Power 
Lines and Equipment. 

ASTM F887–12e1, Standard Specifications 
for Personal Climbing Equipment. 

ASTM F914/F914M–10, Standard Test 
Method for Acoustic Emission for Aerial 
Personnel Devices Without 
Supplemental Load Handling 
Attachments. 

ASTM F1116–03 (2008), Standard Test 
Method for Determining Dielectric 
Strength of Dielectric Footwear. 

ASTM F1117–03 (2008), Standard 
Specification for Dielectric Footwear. 

ASTM F1236–96 (2012), Standard Guide for 
Visual Inspection of Electrical Protective 
Rubber Products. 

ASTM F1430/F1430M–10, Standard Test 
Method for Acoustic Emission Testing of 
Insulated and Non-Insulated Aerial 
Personnel Devices with Supplemental 
Load Handling Attachments. 

ASTM F1505–10, Standard Specification for 
Insulated and Insulating Hand Tools. 

ASTM F1506–10a, Standard Performance 
Specification for Flame Resistant and 
Arc Rated Textile Materials for Wearing 
Apparel for Use by Electrical Workers 
Exposed to Momentary Electric Arc and 
Related Thermal Hazards. 

ASTM F1564–13, Standard Specification for 
Structure-Mounted Insulating Work 
Platforms for Electrical Workers. 

ASTM F1701–12, Standard Specification for 
Unused Polypropylene Rope with 
Special Electrical Properties. 

ASTM F1742–03 (2011), Standard 
Specification for PVC Insulating 
Sheeting. 
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ASTM F1796–09, Standard Specification for 
High Voltage Detectors—Part 1 
Capacitive Type to be Used for Voltages 
Exceeding 600 Volts AC. 

ASTM F1797–09 ε 1, Standard Test Method 
for Acoustic Emission Testing of 
Insulated and Non-Insulated Digger 
Derricks. 

ASTM F1825–03 (2007), Standard 
Specification for Clampstick Type Live 
Line Tools. 

ASTM F1826–00 (2011), Standard 
Specification for Live Line and 
Measuring Telescoping Tools. 

ASTM F1891–12, Standard Specification for 
Arc and Flame Resistant Rainwear. 

ASTM F1958/F1958M–12, Standard Test 
Method for Determining the Ignitability 
of Non-flame-Resistant Materials for 
Clothing by Electric Arc Exposure 
Method Using Mannequins. 

ASTM F1959/F1959M–12, Standard Test 
Method for Determining the Arc Rating 
of Materials for Clothing. 

IEEE Stds 4–1995, 4a–2001 (Amendment to 
IEEE Standard Techniques for High- 
Voltage Testing), IEEE Standard 
Techniques for High-Voltage Testing. 

IEEE Std 62–1995, IEEE Guide for Diagnostic 
Field Testing of Electric Power 
Apparatus—Part 1: Oil Filled Power 
Transformers, Regulators, and Reactors. 

IEEE Std 80–2000, Guide for Safety in AC 
Substation Grounding. 

IEEE Std 100–2000, The Authoritative 
Dictionary of IEEE Standards Terms 
Seventh Edition. 

IEEE Std 516–2009, IEEE Guide for 
Maintenance Methods on Energized 
Power Lines. 

IEEE Std 524–2003, IEEE Guide to the 
Installation of Overhead Transmission 
Line Conductors. 

IEEE Std 957–2005, IEEE Guide for Cleaning 
Insulators. 

IEEE Std 1048–2003, IEEE Guide for 
Protective Grounding of Power Lines. 

IEEE Std 1067–2005, IEEE Guide for In- 
Service Use, Care, Maintenance, and 

Testing of Conductive Clothing for Use 
on Voltages up to 765 kV AC and ±750 
kV DC. 

IEEE Std 1307–2004, IEEE Standard for Fall 
Protection for Utility Work. 

IEEE Stds 1584–2002, 1584a–2004 
(Amendment 1 to IEEE Std 1584–2002), 
and 1584b–2011 (Amendment 2: 
Changes to Clause 4 of IEEE Std 1584– 
2002), IEEE Guide for Performing Arc- 
Flash Hazard Calculations. 

IEEE C2–2012, National Electrical Safety 
Code. 

NFPA 70E–2012, Standard for Electrical 
Safety in the Workplace. 

Subpart X—Stairways and Ladders 

■ 18. Revise the authority citation for 
Subpart X of part 1926 to read as 
follows: 

Authority: 40 U.S.C. 3701 et seq.; 29 U.S.C. 
653, 655, 657; Secretary of Labor’s Order No. 
1–90 (55 FR 9033), 5–2007 (72 FR 31159), or 
1–2012 (77 FR 3912), as applicable; and 29 
CFR Part 1911. 

■ 19. Revise § 1926.1053(b)(12) to read 
as follows: 

§ 1926.1053 Ladders. 

* * * * * 
(b) * * * 
(12) Ladders shall have 

nonconductive siderails if they are used 
where the employee or the ladder could 
contact exposed energized electrical 
equipment, except as provided in 
§ 1926.955(b) and (c) of this part. 

Subpart CC—Cranes and Derricks in 
Construction 

■ 20. Revise the authority citation for 
Subpart CC of Part 1926 to read as 
follows: 

Authority: 40 U.S.C. 3701 et seq.; 29 U.S.C. 
653, 655, 657; Secretary of Labor’s Order No. 
5–2007 (72 FR 31159) or 1–2012 (77 FR 
3912), as applicable; and 29 CFR Part 1911. 

■ 21. Revise paragraph (g) of 
§ 1926.1400 to read as follows: 

§ 1926.1400 Scope. 

* * * * * 
(g) For work covered by Subpart V of 

this part, compliance with § 1926.959 is 
deemed compliance with §§ 1926.1407 
through 1926.1411. 
* * * * * 
■ 22. In § 1926.1410, remove and 
reserve paragraph (d)(4)(iii) and revise 
paragraphs (c)(2) and (d)(4)(ii) to read as 
follows: 

§ 1926.1410 Power line safety (all 
voltages)—equipment operations closer 
than the Table A zone. 

* * * * * 
(c) * * * 
(2) Paragraph (c)(1) of this section 

does not apply to work covered by 
Subpart V of this part; instead, for such 
work, the minimum approach distances 
established by the employer under 
§ 1926.960(c)(1)(i) apply. 
* * * * * 

(d) * * * 
(4) * * * 
(ii) Paragraph (d)(4)(i) of this section 

does not apply to work covered by 
Subpart V of this part. 

(iii) [Removed and Reserved] 
* * * * * 
[FR Doc. 2013–29579 Filed 4–1–14; 11:15 am] 
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Vol. 79, No. 70 

Friday, April 11, 2014 

Title 3— 

The President 

Proclamation 9102 of April 8, 2014 

National Former Prisoner of War Recognition Day, 2014 

By the President of the United States of America 

A Proclamation 

Since the earliest days of our Republic, the brave men and women of 
our Armed Forces have answered the call to serve. They have put their 
lives on the line for our Nation, and many have sacrificed their own freedom 
to safeguard ours. On National Former Prisoner of War Recognition Day, 
we honor those who stood up, took an oath, put on the uniform, and 
faced immeasurable challenges far from home. 

These patriots often suffered physical and mental torture during captivity. 
Many endured starvation and isolation, not knowing when or if they would 
make it safely back to our shores. Families experienced days, months, and 
sometimes years of uncertainty, but they showed remarkable strength that 
mirrored the grit of their loved ones through long stretches of imprisonment. 
These warriors rendered the highest service any American can offer our 
country—they fought and sacrificed so that we might live in peace, security, 
and prosperity. 

Today, we are solemnly reminded of our responsibility to care for those 
who have borne these burdens for us. We recommit to honoring that sacred 
obligation—to serving our former prisoners of war, our veterans, and their 
families as well as they have served us. With unyielding pride and unending 
gratitude, let us fulfill our promises to the courageous heroes of generations 
past, to this generation of veterans, and to all who will follow. 

NOW, THEREFORE, I, BARACK OBAMA, President of the United States 
of America, by virtue of the authority vested in me by the Constitution 
and the laws of the United States, do hereby proclaim April 9, 2014, as 
National Former Prisoner of War Recognition Day. I call upon all Americans 
to observe this day of remembrance by honoring all American prisoners 
of war, our service members, and our veterans. I also call upon Federal, 
State, and local government officials and organizations to observe this day 
with appropriate ceremonies and activities. 
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IN WITNESS WHEREOF, I have hereunto set my hand this eighth day 
of April, in the year of our Lord two thousand fourteen, and of the Independ-
ence of the United States of America the two hundred and thirty-eighth. 

[FR Doc. 2014–08425 

Filed 4–10–14; 11:15 am] 
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Executive Order 13665 of April 8, 2014 

Non-Retaliation for Disclosure of Compensation Information 

By the authority vested in me as President by the Constitution and the 
laws of the United States of America, including the Federal Property and 
Administrative Services Act, 40 U.S.C. 101 et seq., and in order to take 
further steps to promote economy and efficiency in Federal Government 
procurement, it is hereby ordered as follows: 

Section 1. Policy. This order is designed to promote economy and efficiency 
in Federal Government procurement. It is the policy of the executive branch 
to enforce vigorously the civil rights laws of the United States, including 
those laws that prohibit discriminatory practices with respect to compensa-
tion. Federal contractors that employ such practices are subject to enforce-
ment action, increasing the risk of disruption, delay, and increased expense 
in Federal contracting. Compensation discrimination also can lead to labor 
disputes that are burdensome and costly. 

When employees are prohibited from inquiring about, disclosing, or dis-
cussing their compensation with fellow workers, compensation discrimina-
tion is much more difficult to discover and remediate, and more likely 
to persist. Such prohibitions (either express or tacit) also restrict the amount 
of information available to participants in the Federal contracting labor 
pool, which tends to diminish market efficiency and decrease the likelihood 
that the most qualified and productive workers are hired at the market 
efficient price. Ensuring that employees of Federal contractors may discuss 
their compensation without fear of adverse action will enhance the ability 
of Federal contractors and their employees to detect and remediate unlawful 
discriminatory practices, which will contribute to a more efficient market 
in Federal contracting. 

Sec. 2. Amending Executive Order 11246. Section 202 of Executive Order 
11246 of September 24, 1965, as amended, is hereby further amended as 
follows: 

(a) Paragraphs (3) through (7) are redesignated as paragraphs (4) through 
(8). 

(b) A new paragraph (3) is added to read as follows: 

‘‘The contractor will not discharge or in any other manner discriminate 
against any employee or applicant for employment because such employee 
or applicant has inquired about, discussed, or disclosed the compensation 
of the employee or applicant or another employee or applicant. This provision 
shall not apply to instances in which an employee who has access to 
the compensation information of other employees or applicants as a part 
of such employee’s essential job functions discloses the compensation of 
such other employees or applicants to individuals who do not otherwise 
have access to such information, unless such disclosure is in response 
to a formal complaint or charge, in furtherance of an investigation, pro-
ceeding, hearing, or action, including an investigation conducted by the 
employer, or is consistent with the contractor’s legal duty to furnish informa-
tion.’’ 
Sec. 3. Regulations. Within 160 days of the date of this order, the Secretary 
of Labor shall propose regulations to implement the requirements of this 
order. 
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Sec. 4. Severability. If any provision of this order, or the application of 
such provision or amendment to any person or circumstance, is held to 
be invalid, the remainder of this order and the application of the provisions 
of such to any person or circumstances shall not be affected thereby. 

Sec. 5. General Provisions. (a) Nothing in this order shall be construed 
to limit the rights of an employee or applicant for employment provided 
under any provision of law. It also shall not be construed to prevent a 
Federal contractor covered by this order from pursuing a defense, as long 
as the defense is not based on a rule, policy, practice, agreement, or other 
instrument that prohibits employees or applicants from discussing or dis-
closing their compensation or the compensation of other employees or appli-
cants, subject to paragraph (3) of section 202 of Executive Order 11246, 
as added by this order. 

(b) Nothing in this order shall be construed to impair or otherwise affect: 
(i) the authority granted by law to a department, agency, or the head 
thereof; or 

(ii) the functions of the Director of the Office of Management and Budget 
relating to budgetary, administrative, or legislative proposals. 
(c) This order shall be implemented consistent with applicable law and 

subject to the availability of appropriations. 

(d) This order is not intended to, and does not, create any right or 
benefit, substantive or procedural, enforceable at law or in equity by any 
party against the United States, its departments, agencies, or entities, its 
officers, employees, or agents, or any other person. 
Sec. 6. Effective Date. This order shall become effective immediately, and 
shall apply to contracts entered into on or after the effective date of rules 
promulgated by the Department of Labor under section 3 of this order. 

THE WHITE HOUSE, 
April 8, 2014. 

[FR Doc. 2014–08426 

Filed 4–10–14; 11:15 am] 

Billing code 3295–F4 
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Memorandum of April 8, 2014 

Advancing Pay Equality Through Compensation Data Collec-
tion 

Memorandum for the Secretary of Labor 

While working women have made extraordinary progress over the past five 
decades since enactment of the Equal Pay Act of 1963, they still earn 
only 77 cents for every dollar that a man earns. For African-American 
women and Latinas, the pay gap is even greater. This pay differential short-
changes women and their families by thousands of dollars a year, and 
potentially hundreds of thousands of dollars over a lifetime. Moreover, given 
the connected impact on benefits and retirement savings, the loss and the 
accompanying threat to economic security are even greater. 

Federal law, including the Equal Pay Act of 1963, Title VII of the Civil 
Rights Act of 1964, and Executive Order 11246 of September 24, 1965 
(Equal Employment Opportunity), specifically prohibits compensating men 
and women differently for the same work. Effective enforcement of this 
mandate, however, is impeded by a lack of sufficiently robust and reliable 
data on employee compensation, including data by sex and race. The National 
Equal Pay Task Force, which I created to improve enforcement of equal 
pay laws, identified this lack of data as a barrier to closing the persistent 
pay gap for women and minorities. To address this lack of data, the Depart-
ment of Labor (DOL) solicited stakeholder input on the design and operation 
of a potential compensation data collection tool in an Advance Notice of 
Proposed Rulemaking (ANPRM) published on August 10, 2011. The extensive 
response to the ANPRM provides ample information from which DOL can 
develop a tool that will enhance the effectiveness of its enforcement. 

Therefore, I hereby direct you to propose, within 120 days of the date 
of this memorandum, a rule that would require Federal contractors and 
subcontractors to submit to DOL summary data on the compensation paid 
their employees, including data by sex and race. In doing so, you shall 
consider approaches that: (1) maximize efficiency and effectiveness by ena-
bling DOL to direct its enforcement resources toward entities for which 
reported data suggest potential discrepancies in worker compensation, and 
not toward entities for which there is no evidence of potential pay violations; 
(2) minimize, to the extent feasible, the burden on Federal contractors and 
subcontractors and in particular small entities, including small businesses 
and small nonprofit organizations; and (3) use the data to encourage greater 
voluntary compliance by employers with Federal pay laws and to identify 
and analyze industry trends. To the extent feasible, you shall avoid new 
record-keeping requirements and rely on existing reporting frameworks to 
collect the summary data. In addition, in developing the proposal you should 
consider independent studies regarding the collection of compensation data. 
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This memorandum is not intended to, and does not, create any right or 
benefit, substantive or procedural, enforceable at law or in equity by any 
party against the United States, its departments, agencies, or entities, its 
officers, employees, or agents, or any other person. 

You are hereby authorized and directed to publish this memorandum in 
the Federal Register. 

THE WHITE HOUSE, 
Washington, April 8, 2014 

[FR Doc. 2014–08448 

Filed 4–10–14; 11:15 am] 

Billing code 4510–23 
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131...................................18494 
300...................................19037 
761...................................18497 
770...................................19305 

41 CFR 

102–42.............................18477 
Proposed Rules: 
102–36.............................19575 

42 CFR 

85a...................................19835 
Proposed Rules: 
85a...................................19848 

44 CFR 

64.....................................18825 

46 CFR 

Proposed Rules: 
69.....................................19420 

47 CFR 

73.....................................19014 
90.....................................20105 
Proposed Rules: 
1.......................................18249 
36.....................................18498 
76.....................................19849 
80.....................................18249 
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48 CFR 

246...................................18654 
552...................................20106 
Proposed Rules: 
1.......................................18503 
3.......................................18503 
12.....................................18503 
52.....................................18503 
915...................................18416 
934...................................18416 
942...................................18416 
944...................................18416 
945...................................18416 
952...................................18416 
1516.................................19039 
1552.................................19039 

49 CFR 

390...................................19835 
571...................................19178 
Proposed Rules: 
Ch. X................................19042 

50 CFR 

17 ...........18190, 19712, 19760, 
19974, 20073, 20107 

25.....................................18478 
32.....................................18478 
92.....................................19454 
300.......................18827, 19487 
622.......................19490, 19836 
635...................................20108 
648 .........18478, 18834, 18844, 

19497 
660...................................19498 
679 .........18654, 18655, 18845, 

19500 
697...................................19015 
Proposed Rules: 
17 ...........18869, 19307, 19314, 

19860 
635...................................18870 
648.......................19861, 20161 
660...................................18876 
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LIST OF PUBLIC LAWS 

Note: No public bills which 
have become law were 
received by the Office of the 
Federal Register for inclusion 

in today’s List of Public 
Laws. 

Last List April 9, 2014 
Public Laws Electronic 
Notification Service 
(PENS) 

PENS is a free electronic mail 
notification service of newly 

enacted public laws. To 
subscribe, go to http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note: This service is strictly 
for E-mail notification of new 
laws. The text of laws is not 
available through this service. 
PENS cannot respond to 
specific inquiries sent to this 
address. 
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