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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72

[NRC—2012-0052]

RIN 3150-AJ12

List of Approved Spent Fuel Storage

Casks: HI-STORM 100 Cask System;
Amendment No. 9; Corrections

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule; correcting
amendment.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) published a
document in the Federal Register (FR)
on December 26, 2013, which corrected
and delayed the effective date of a direct
final rule published in the FR on
December 6, 2013. The notice corrected
several Agencywide Documents Access
and Management System (ADAMS)
accession numbers and delayed the
effective date of the direct final rule
from February 19, 2014, to March 11,
2014. The direct final rule amends the
NRC’s spent fuel storage regulations by
revising the Holtec International HI-
STORM 100 Cask System listing within
the “List of Approved Spent Fuel
Storage Casks” to include Amendment
No. 9 to Certificate of Compliance (CoC)
No. 1014. This action is necessary to
provide notification that the NRC is
amending its regulations by revising the
Holtec HI-STORM 100 Cask System
listing within the “List of Approved
Spent Fuel Storage Casks” to correct the
effective date of Amendment No. 9 to
CoC No. 1014.

DATES: This rule is effective on April 14,
2014.

ADDRESSES: Please refer to Docket ID
NRC-2012-0052 when contacting the
NRC about the availability of
information for this action. You may
access publicly-available information

related to this action by any of the
following methods:

o Federal Rulemaking Web site: Go to
http://www.regulations.gov and search
for Docket ID NRC-2012-0052. Address
questions about NRC dockets to Carol
Gallagher, telephone: 301-287-3422,
email: Carol.Gallagher@nrc.gov. For
technical questions, contact the
individual listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

e NRC’s ADAMS: You may access
publicly available documents online in
the NRC Library at: http://www.nrc.gov/
reading-rm/adams.html. To begin the
search, select “ADAMS Public
Documents” and then select “Begin
Web-based ADAMS Search.” For
problems with ADAMS, please contact
the NRC’s Public Document Room (PDR)
reference staff at: 1-800-397-4209, 301-
415-4737, or by email to:
pdr.resource@nre.gov.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O-1F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

FOR FURTHER INFORMATION CONTACT:
Naiem S. Tanious, Office of Federal and
State Materials and Environmental
Management Programs, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone: 301-415—
6103, email: Naiem.Tanious@nrc.gov.

SUPPLEMENTARY INFORMATION:
1. Discussion

The NRC published a direct final rule
in the Federal Register on December 6,
2013 (78 FR 73379), and companion
proposed rule (78 FR 73456) which
revised the Holtec International HI-
STORM 100 Cask System listing within
the “List of Approved Spent Fuel
Storage Casks” to include Amendment
No. 9 to CoC No. 1014. The direct final
rule was to become effective February
19, 2014, unless significant adverse
comments on the proposed rule were
received by January 6, 2014.
Subsequently, on December 26, 2013,
the NRC published a correction to the
direct final rule delaying the effective
date to March 11, 2014 (78 FR 78165),
and a correction to the companion
proposed rule (78 FR 78285) extending
the comment period to January 27, 2014.
The December 26, 2013, correction was
necessary to correct ADAMS accession

numbers listed in the December 6, 2013,
direct final and proposed rules.

The December 26, 2013, document
omitted the revised effective date of
Amendment No. 9 of CoC No. 1014.
This document corrects the effective
date to March 11, 2014.

II. Rulemaking Procedure

Because this amendment corrects an
effective date of a direct final rule that
was already noticed in the FR, the
Commission finds that the notice and
comment provisions of the
Administrative Procedure Act are
unnecessary and is exercising its
authority under 5 U.S.C. 553(b)(3)(B) to
publish this amendment as a final rule.
This amendment does not require action
by any person or entity regulated by the
NRC. Also, the final rule does not
change the substantive responsibilities
of any person or entity regulated by the
NRC.

List of Subjects in 10 CFR Part 72

Administrative practice and
procedure, Criminal penalties,
Manpower training programs, Nuclear
materials, Occupational safety and
health, Penalties, Radiation protection,
Reporting and recordkeeping
requirements, Security measures, Spent
fuel, Whistleblowing.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 552 and 553,
10 CFR part 72 is corrected by making
the following correcting amendment.

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL, HIGH-LEVEL
RADIOACTIVE WASTE, AND
REACTOR-RELATED GREATER THAN
CLASS C WASTE

m 1. The authority citation for part 72
continues to read as follows:

Authority: Atomic Energy Act secs. 51, 53,
57,62, 63, 65, 69, 81, 161, 182, 183, 184, 186,
187,189, 223, 234, 274 (42 U.S.C. 2071, 2073,
2077, 2092, 2093, 2095, 2099, 2111, 2201,
2232, 2233, 2234, 2236, 2237, 2239, 2273,
2282, 2021); Energy Reorganization Act sec.
201, 202, 206, 211 (42 U.S.C. 5841, 5842,
5846, 5851); National Environmental
Protection Act sec. 102 (42 U.S.C. 4332);
Nuclear Waste Policy Act secs. 131, 132, 133,
135,137, 141, 148 (42 U.S.C. 10151, 10152,
10153, 10155, 10157, 10161, 10168);
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Government Paperwork Elimination Act sec.
1704, (44 U.S.C. 3504 note); Energy Policy
Act of 2005, Pub. L. 109-58, 119 Stat. 788
(2005).

Section 72.44(g) also issued under Nuclear
Waste Policy Act secs. 142(b) and 148(c)—(d)
(42 U.S.C. 10162(b), 10168(c)—(d)). Section
72.46 also issued under Atomic Energy Act
sec. 189 (42 U.S.C. 2239); Nuclear Waste
Policy Act sec. 134 (42 U.S.C. 10154). Section
72.96(d) also issued under Nuclear Waste
Policy Act sec. 145(g) (42 U.S.C. 10165(g)).
Subpart J also issued under Nuclear Waste
Policy Act secs. 117(a), 141(h) (42 U.S.C.
10137(a), 10161(h)). Subpart K also issued
under Nuclear Waste Policy Act sec. 218(a)
(42 U.S.C. 10198).

m 2.In §72.214, Certificate of
Compliance 1014 is revised to read as
follows:

§72.214 List of approved spent fuel
storage casks.
* * * * *

Certificate Number: 1014.

Initial Certificate Effective Date: May
31, 2000.

Amendment Number 1 Effective Date:
July 15, 2002.

Amendment Number 2 Effective Date:
June 7, 2005.

Amendment Number 3 Effective Date:
May 29, 2007.

Amendment Number 4 Effective Date:
January 8, 2008.

Amendment Number 5 Effective Date:
July 14, 2008.

Amendment Number 6 Effective Date:
August 17, 2009.

Amendment Number 7 Effective Date:
December 28, 2009.

Amendment Number 8 Effective Date:
May 2, 2012, as corrected on November
16, 2012 (ADAMS Accession No.
ML12213A170).

Amendment Number 9 Effective Date:
March 11, 2014.

SAR Submitted by: Holtec
International.

SAR Title: Final Safety Analysis
Report for the HI-STORM 100 Cask
System.

Docket Number: 72-1014.

Certificate Expiration Date: May 31,
2020.

Model Number: HI-STORM 100.

* * * * *

Dated at Rockville, Maryland, this 8th day
of April, 2014.

For the Nuclear Regulatory Commission.
Cindy K. Bladey,

Chief, Rules, Announcements, and Directives
Branch, Division of Administrative Services,
Office of Administration.
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FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Parts 303, 308, 324, 327, 333,
337, 347, 349, 360, 362, 363, 364, 365,
390, and 391

RIN 3064-AD95

Regulatory Capital Rules: Regulatory
Capital, Implementation of Basel lll,
Capital Adequacy, Transition
Provisions, Prompt Corrective Action,
Standardized Approach for Risk-
Weighted Assets, Market Discipline
and Disclosure Requirements,
Advanced Approaches Risk-Based
Capital Rule, and Market Risk Capital
Rule

AGENCY: Federal Deposit Insurance
Corporation.

ACTION: Final rule.

SUMMARY: The Federal Deposit
Insurance Corporation (FDIC) is
adopting as final an interim final rule
that revised the risk-based and leverage
capital requirements for FDIC-
supervised institutions, with no
substantive changes. This final rule is
substantively identical to a joint final
rule issued by the Office of the
Comptroller of the Currency (OCC) and
the Board of Governors of the Federal
Reserve System (Federal Reserve)
(together, with the FDIC, the agencies).
The interim final rule became effective
on January 1, 2014; however, the
mandatory compliance date for FDIC-
supervised institutions that are not
subject to the advanced internal ratings-
based approaches (advanced
approaches) is January 1, 2015.

DATES: Effective date: April 14, 2014.
Mandatory compliance date: January 1,
2014 for advanced approaches FDIC-
supervised institutions; January 1, 2015
for all other FDIC-supervised
institutions.

FOR FURTHER INFORMATION CONTACT:
Bobby R. Bean, Associate Director,
bbean@fdic.gov; Ryan Billingsley, Chief,
Capital Policy Section, rbillingsley@
fdic.gov; Karl Reitz, Chief, Capital
Markets Strategies Section, kreitz@
fdic.gov; David Riley, Senior Policy
Analyst, dariley@fdic.gov; Benedetto
Bosco, Capital Markets Policy Analyst,
bbosco@fdic.gov, regulatorycapital@
fdic.gov, Capital Markets Branch,
Division of Risk Management
Supervision, (202) 898-6888; or Mark

Handzlik, Counsel, mhandzlik@fdic.gov;

Michael Phillips, Counsel, mphillips@
fdic.gov; Greg Feder, Counsel, gfeder@
fdic.gov; or Rachel Ackmann, Senior
Attorney, rackmann@fdic.gov,
Supervision Branch, Legal Division,

Federal Deposit Insurance Corporation,
550 17th Street NW., Washington, DC
20429.

SUPPLEMENTARY INFORMATION:

I. Introduction

On August 30, 2012, the agencies
published in the Federal Register three
joint notices of proposed rulemaking
seeking public comment on revisions to
their risk-based and leverage capital
requirements and the methodologies for
calculating risk-weighted assets under
the standardized and advanced
approaches (each, a proposal, and
together, the notices of proposed
rulemaking (NPRs), the proposed rules,
or the proposals).? The proposed rules,
in part, reflected revisions to
international capital standards adopted
by the Basel Committee on Banking
Supervision (BCBS) and described in,
Basel III: A Global Regulatory
Framework for More Resilient Banks
and Banking Systems (Basel III), as well
as subsequent changes to the Basel III
framework and recent BCBS
consultative papers.2 The proposals also
included certain provisions that are
required under, or maintain consistency
with, the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(the Dodd-Frank Act).3 After
considering the public comments
received on the NPRs, on September 10,
2013, the FDIC issued the three
proposals as a consolidated interim final
rule (Basel III interim final rule).4

Concurrent with the adoption of the
Basel III interim final rule, the agencies
issued a related joint notice of proposed
rulemaking that would adopt enhanced
supplementary leverage ratio standards
for large, interconnected U.S. banking
organizations and their insured
depository institution subsidiaries
(enhanced supplementary leverage ratio
NPR).5 The Basel III interim final rule
sought comments on the interaction
between the Basel III interim final rule

177 FR 52792 (August 30, 2012); 77 FR 52888
(August 30, 2012); 77 FR 52978 (August 30, 2012).

2Basel III was published in December 2010 and
revised in June 2011. The text is available at
http://www.bis.org/publ/bcbs189.htm. The BCBS is
a committee of banking supervisory authorities,
which was established by the central bank
governors of the G-10 countries in 1975. More
information regarding the BCBS and its
membership is available at http://www.bis.org/bcbs/
about.htm. Documents issued by the BCBS are
available through the Bank for International
Settlements Web site at http://www.bis.org.

3Public Law 111-203, 124 Stat. 1376, 1435-38
(2010).

478 FR 55340 (Sept. 10, 2013). The OCC and the
Federal Reserve issued the three proposals as a
consolidated final rule that was substantively
identical to the FDIC’s Basel III interim final rule
(78 FR 62018 (Oct. 11, 2013)).

578 FR 51101 (Aug. 20, 2013).
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and the enhanced supplementary
leverage ratio standards NPR. The FDIC
is now issuing as final its Basel III
interim final rule with no substantive
changes.

II. Summary of the Comments and the
Final Rule

A. Comments

In response to the Basel III interim
final rule, the FDIC received three
public comments from two banking
organizations and one trade association
representing the financial services
industry. This section of the preamble
provides a discussion of the comment
letters and the FDIC’s response to them.

One commenter encouraged the FDIC
to seek public comment earlier in the
development process of new
international capital standards.
Specifically, the commenter stated that
while developing international capital
standards among the BCBS members the
FDIC should issue an advance notice of
proposed rulemaking describing
prospective revisions to those standards
so that U.S. banking organizations can
more fully understand the implications
for the U.S. banking sector and the U.S.
economy as a whole. The commenter
also recommended conducting an
empirical study of the impact on the
U.S. banking system, bank customers in
particular, and the economy in general,
resulting from the U.S. implementation
of any international capital standards
adopted by the BCBS. The FDIC notes
that the BCBS seeks public comment,
including from U.S. banking
organizations, in connection with its
development of international capital
standards. As members of the BCBS the
agencies are actively engaged in this
process, which also includes
quantitative impact analyses to assess
the impact of proposed capital
standards.

Another commenter requested that
the FDIC revise the credit conversion
factors (CCFs) for trade related, self-
liquidating financing for on-balance
sheet exposures for up to one year,
provided that the banking organization
has proper documentation to
substantiate the transaction. This
commenter also requested that the FDIC
use the same country risk classification
ratings (CRC) as the OECD without any
further downgrades for exposures to
foreign banking organizations. For the
reasons stated in the Basel III interim
final rule, the final rule adopts the CCF's
and CRC methodology set forth in the
interim final rule without any
substantive change.®

678 FR 55402-55403.

The commenter also encouraged the
FDIC to reconsider several of the issues
raised by commenters responding to the
three proposals issued in 2012. For
example, the commenter requested that
the FDIC reconsider the treatment under
the Basel III interim final rule for capital
instruments issued by banking
organizations that are organized as S-
corporations; the limitation on the
amount of mortgage servicing assets that
may be included in common equity tier
1 capital; the deduction of collateralized
debt obligations supported by trust
preferred securities; the inclusion of
accumulated other comprehensive
income (AOCI) in common equity tier 1
capital; and the 150 percent risk weight
for certain delinquent exposures. For
the reasons stated in the Basel III
interim final rule, the final rule adopts
these provisions without substantive
change.”

Another commenter requested that
the FDIC reconsider whether to
recognize financial guarantee insurers as
guarantors under the definition of
“eligible guarantor” set forth in the
Basel IIl interim final rule. The
commenter stated that such an
exclusion fails to recognize the risk
mitigating benefits that may be
associated with financial guarantee
insurance. The FDIC believes that
guarantees issued by these types of
entities can exhibit wrong-way risk and
that modifying the definition of eligible
guarantor to accommodate these entities
or entities that are not investment grade
would be contrary to one of the key
objectives of the capital framework,
which is to mitigate interconnectedness
and systemic vulnerabilities within the
financial system. Therefore, the FDIC is
finalizing the definition of “eligible
guarantor” with no change.

B. The Final Rule?8

The FDIC is adopting the Basel III
interim final rule as a final rule with no
substantive changes. The only changes
in this final rule are technical revisions
to conform it to the final rules issued by
the Federal Reserve and the OCC. For
example, the final rule uses the correct
compliance date, January 1, 2015, in
section 324.63(a) rather than January 1,
2014 as used in the Basel Il interim
final rule. Also, several sections of the
final rule have been clarified to read,
“this paragraph (x)”, instead of “this
paragraph,” to match internal references

778 FR 55354 (S-corporations), 78 FR 55388
(MSAs), 78 FR 55386 (TruPs), 78 FR 55346 (AOCI);
and 78 FR 55407-55408 (delinquent exposures).

8For a section-by-section summary of the final
rule see 78 FR 55340 (Sept. 10, 2013).

in the final rule adopted by the Federal
Reserve and the OCC.

Consistent with the Basel III interim
final rule, the final rule is intended to
improve both the quality and quantity of
FDIC-supervised institutions’ capital.?
The final rule implements a revised
definition of regulatory capital, a new
common equity tier 1 minimum capital
requirement, a higher minimum tier 1
capital requirement, and, for FDIC-
supervised institutions subject to the
advanced approaches, a supplementary
leverage ratio that incorporates a
broader set of exposures in the
denominator measure (that is, total
leverage exposure).10 The final rule
incorporates these new requirements
into the FDIC’s prompt corrective action
(PCA) framework. In addition, the final
rule establishes limits on an FDIC-
supervised institution’s capital
distributions and certain discretionary
bonus payments if the institution does
not hold a specified amount of common
equity tier 1 capital in addition to the
amount necessary to meet its minimum
risk-based capital requirements. The
final rule amends the methodologies for
determining risk-weighted assets for all
FDIC-supervised institutions, and
adopts changes to the FDIC’s regulatory
capital requirements that meet the
requirements of and are consistent with
section 171 and section 939A of the
Dodd-Frank Act.?? In addition, the FDIC
notes that while portions of the final
rule refer to circumstances where a
party becomes subject to receivership,
the final rule is intended to govern
matters relating to capital requirements
and should not be construed as an
indication of FDIC receivership rules or
policies.

The final rule codifies the FDIC’s
regulatory capital rules, which have
previously resided in various
appendices to their respective
regulations, into a harmonized
integrated regulatory framework. In
addition, the final rule amends the

9FDIC-supervised institutions include state
nonmember banks and state savings associations.
The term banking organizations includes national
banks, state member banks, state nonmember banks,
state and Federal savings associations, and top-tier
bank holding companies domiciled in the United
States not subject to the Federal Reserve’s Small
Bank Holding Company Policy Statement (12 CFR
part 225, appendix C)), as well as top-tier savings
and loan holding companies domiciled in the
United States, except certain savings and loan
holding companies that are substantially engaged in
insurance underwriting or commercial activities.

10 The supplementary leverage ratio is defined as
the simple arithmetic mean of the ratio of the
banking organization’s tier 1 capital to total leverage
exposure calculated as of the last day of each month
in the reporting quarter.

11Public Law 111-203, 124 Stat. 1376, 1435-38
(2010).
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market risk capital rule (market risk
rule) to apply to state savings
associations.

IIL. Regulatory Flexibility Act

In general, section 4 of the Regulatory
Flexibility Act (5 U.S.C. 604) (RFA)
requires an agency to prepare a final
regulatory flexibility analysis (FRFA) for
a final rule unless the agency certifies
that the rule will not, if promulgated,
have a significant economic impact on
a substantial number of small entities
(defined for purposes of the RFA to
include banking entities with total
assets of $500 million or less). Pursuant
to the RFA, the agency must make the
FRFA available to members of the
public and must publish the FRFA, or
a summary thereof, in the Federal
Register. The FDIC published a
summary of its FRFA in the Federal
Register with the Basel III interim final
rule.12 The FDIC did not receive
comments on the FRFA provided in the
interim final rule. As such, and
consistent with the FRFA in the Basel
IIT interim final rule, the FDIC is
publishing the following summary of its
FRFA.13

For purposes of the FRFA, the FDIC
analyzed the potential economic impact
of the final rule on FDIC-supervised
institutions with total assets of $500
million or less (small FDIC-supervised
institutions).

As discussed in more detail below,
the FDIC believes that this final rule
may have a significant economic impact
on a substantial number of the small
entities under its jurisdiction.

A. Statement of the Need for, and
Objectives of, the Final Rule

As discussed in the Supplementary
Information section of the preamble to
this final rule, the FDIC is revising its
regulatory capital requirements to
promote safe and sound banking
practices, implement Basel III and other
aspects of the Basel capital framework,
harmonize capital requirements

1278 FR 55465-55468.

13 The FDIC published a summary of its initial
regulatory flexibility analysis (IRFA) in connection
with each of the proposed rules in accordance with
Section 3(a) of the Regulatory Flexibility Act, 5
U.S.C. 603 (RFA). In the IRFAs provided in
connection with the proposed rules, the FDIC
requested comment on all aspects of the IRFAs,
and, in particular, on any significant alternatives to
the proposed rules applicable to covered small
FDIC-supervised institutions that would minimize
their impact on those entities. In the IRFA provided
by the FDIC in connection with the proposal to
revise the advanced approaches (77 FR 52978
(August 30, 2012)), the FDIC determined that there
would not be a significant economic impact on a
substantial number of small FDIC-supervised
institutions and published a certification and a
short explanatory statement pursuant to section
605(b) of the RFA.

between types of FDIC-supervised
institutions, and codify capital
requirements.

Additionally, this final rule is
consistent with certain requirements
under the Dodd-Frank Act by: (1)
Revising regulatory capital requirements
to remove references to, and
requirements of reliance on, credit
ratings,’¢ and (2) imposing new or
revised minimum capital requirements
on certain FDIC-supervised
institutions.15

Under section 38(c)(1) of the Federal
Deposit Insurance Act, the FDIC may
prescribe capital standards for
depository institutions that it
regulates.1®¢ The FDIC also must
establish capital requirements under the
International Lending Supervision Act
for institutions that it regulates.1?

B. Description and Estimate of Small
FDIC-Supervised Institutions Affected
by the Final Rule

Under regulations issued by the Small
Business Administration,?8 a small
entity includes a depository institution
with total assets of $500 million or less.
As of December 31, 2013, the FDIC
supervised approximately 3,394 small
state nonmember banks and 303 small
state savings associations.

C. Projected Reporting, Recordkeeping,
and Other Compliance Requirements

The final rule may impact small FDIC-
supervised institutions in several ways.
The final rule affects small FDIC-
supervised institutions’ regulatory
capital requirements by changing the
qualifying criteria for regulatory capital,
including required deductions and
adjustments, and modifying the risk-
weight treatment for some exposures.
The final rule also requires small FDIC-
supervised institutions to meet a new
minimum common equity tier 1 capital
to risk-weighted assets ratio of 4.5
percent and an increased minimum tier
1 capital to risk-weighted assets ratio of
6 percent. Under the final rule, all FDIC-
supervised institutions would remain
subject to a 4 percent minimum tier 1
leverage ratio requirement.1® The final
rule imposes limitations on capital
distributions and discretionary bonus

14 See 15 U.S.C. 780-7, note.

15 See 12 U.S.C. 5371.

16 See 12 U.S.C. 18310(c).

17 See 12 U.S.C. 3907.

18 See 13 CFR 121.201.

19 Beginning on January 1, 2018, advanced
approaches FDIC-supervised institutions also
would be required to satisfy a minimum tier 1
capital to total leverage exposure ratio requirement
(the supplementary leverage ratio) of 3 percent.
Advanced approaches FDIC-supervised institutions
should refer to section 10 of subpart B of the final
rule.

payments for small FDIC-supervised
institutions that do not hold a minimum
buffer of common equity tier 1 capital
above the minimum ratios.

The final rule also includes changes
to the general risk-based capital
requirements that address the
calculation of risk-weighted assets.
Specifically, the final rule:

¢ Introduces a higher risk weight for
certain past due exposures and
acquisition, development, and
construction real estate loans;

e Provides a more risk sensitive
approach to exposures to non-U.S.
sovereigns and non-U.S. public sector
entities;

¢ Replaces references to credit ratings
with new measures of
creditworthiness; 20

e Provides more comprehensive
recognition of collateral and guarantees;
and

e Provides a more favorable capital
treatment for transactions cleared
through qualifying central
counterparties.

As a result of the new requirements,
some small FDIC-supervised institutions
may have to alter their capital structure
(including by raising new capital or
increasing retention of earnings) in
order to achieve compliance.

The FDIC has excluded from its
analysis any burden associated with
changes to the Consolidated Reports of
Income and Condition for small FDIC-
supervised institutions (FFIEC 031 and
041; OMB Nos. 7100-0036, 3064—0052,
1557—-0081). Through the FFIEC, the
FDIC and the other federal banking
agencies published information
collection changes in the regulatory
reporting requirements to reflect the
requirements of the final rule separately
that include associated estimates of
burden.2! The FDIC, and the other
federal banking agencies, also expects to
publish additional information
collection changes in the regulatory
reporting requirements for risk-weighted
assets in the immediate future. Further
analysis of the projected reporting
requirements imposed by the final rule
is located in the Paperwork Reduction
Act section, below.

Most small FDIC-supervised
institutions hold capital in excess of the
minimum leverage and risk-based
capital requirements set forth in the
final rule. Although the capital
requirements under the final rule are

20 Section 939A of the Dodd-Frank Act addresses
the use of credit ratings in Federal regulations.
Accordingly, the final rule introduces alternative
measures of creditworthiness for foreign debt,
securitization positions, and resecuritization
positions.

2179 FR 2527-2535 (Jan. 14, 2014).
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not expected to significantly impact the
capital structure of these institutions,
the FDIC expects that some may change
internal capital allocation policies and
practices to accommodate the
requirements of the final rule. For
example, an institution may elect to
raise capital to return its excess capital
position to the levels maintained prior
to implementation of the final rule.

A comparison of the capital
requirements in the final rule on a fully-
implemented basis to the minimum
requirements under the general risk-
based capital rules shows that
approximately 74 small FDIC-
supervised institutions with total assets
of $500 million or less currently do not
hold sufficient capital to satisfy the
requirements of the final rule. Those
institutions, which represent
approximately three percent of small
FDIC-supervised institutions,
collectively would need to raise
approximately $233 million in
regulatory capital to meet the minimum
capital requirements under the final
rule.

To estimate the cost to small FDIC-
supervised institutions of the new
capital requirement, the FDIC examined
the effect of this requirement on capital
structure and the overall cost of
capital.22 The cost of financing a small
FDIC-supervised institution is the
weighted average cost of its various
financing sources, which amounts to a
weighted average cost of capital
reflecting many different types of debt
and equity financing. Because interest
payments on debt are tax deductible, a
more leveraged capital structure reduces
corporate taxes, thereby lowering
funding costs, and the weighted average
cost of financing tends to decline as
leverage increases. Thus, an increase in
required equity capital would—all else
equal—increase the cost of capital for
that institution. This effect could be
offset to some extent if the additional
capital protection caused the risk
premium demanded by the institution’s
counterparties to decline sufficiently.
The FDIC did not try to measure this
effect. This increased cost in the most
burdensome year would be tax benefits
foregone: The capital requirement,
multiplied by the interest rate on the
debt displaced and by the effective
marginal tax rate for the small FDIC-
supervised institutions affected by the
final rule. The effective marginal
corporate tax rate is affected not only by
the statutory Federal and state rates, but
also by the probability of positive

22 See Merton H. Miller, (1995), “Do the M & M
Propositions Apply to Banks?” Journal of Banking
& Finance, Vol. 19, pp. 483-489.

earnings and the offsetting effects of
personal taxes on required bond yields.
Graham (2000) considers these factors
and estimates a median marginal tax
benefit of $9.40 per $100 of interest.23
So, using an estimated interest rate on
debt of 6 percent, the FDIC estimated
that for institutions with total assets of
$500 million or less, the annual tax
benefits foregone on $233 million of
capital switching from debt to equity is
approximately $1.3 million per year
($233 million * 0.06 (interest rate) *
0.094 (median marginal tax savings)).
Averaged across 74 institutions, the cost
is approximately $18,000 per institution
per year.

Working with the other agencies, the
FDIC also estimated the direct
compliance costs related to financial
reporting as a result of the final rule.
This aspect of the final rule likely will
require additional personnel training
and expenses related to new systems (or
modification of existing systems) for
calculating regulatory capital ratios, in
addition to updating risk weights for
certain exposures. The FDIC assumes
that small FDIC-supervised institutions
will spend approximately $43,000 per
institution to update reporting system
and change the classification of existing
exposures. Based on comments from the
industry, the FDIC increased this
estimate from the $36,125 estimate used
in the proposed rules. The FDIC
believes that this revised cost estimate
is more conservative because it has
increased even though many of the
labor-intensive provisions proposed in
the NPRs have been excluded from the
final rule. For example, small FDIC-
supervised institutions have the option
to maintain the current reporting
methodology for gains and losses
classified as Available for Sale (AFS)
thus eliminating the need to update
systems. Additionally, the exposures for
which the risk weights are changing
typically represent a small portion of
assets (less than 5 percent) on
institutions’ balance sheets.
Additionally, small FDIC-supervised
institutions can maintain existing risk
weights for residential mortgage
exposures, eliminating the need for
those institutions to reclassify existing
mortgage exposures. The FDIC estimates
that the $43,000 in direct compliance
costs will represent a burden for
approximately 34 percent of small FDIC-
supervised institutions with total assets
of $500 million or less. For purposes of

23 See John R. Graham, (2000), How Big Are the
Tax Benefits of Debt?, Journal of Finance, Vol. 55,
No. 5, pp. 1901-1941. Graham points out that
ignoring the offsetting effects of personal taxes
would increase the median marginal tax rate to
$31.5 per $100 of interest.

this FRFA, the FDIC defines significant
burden as an estimated cost greater than
2.5 percent of total non-interest expense
or 5 percent of annual salaries and
employee benefits. The direct
compliance costs are the most
significant cost since few small FDIC-
supervised institutions will need to
raise capital to meet the minimum
ratios, as noted above.

D. Steps Taken To Minimize the
Economic Impact on Small FDIC-
Supervised Institutions; Significant
Alternatives

As discussed in the Basel III interim
final rule, the FDIC made several
significant revisions to the proposals in
response to public comments. For
example, under the final rule, non-
advanced approaches FDIC-supervised
institutions will be permitted to elect to
exclude amounts reported as AOCI
when calculating regulatory capital, to
the same extent currently permitted
under the general risk-based capital
rules.24 In addition, for purposes of
calculating risk-weighted assets under
the standardized approach, the FDIC is
not adopting the proposed treatment for
1-4 family residential mortgages, which
would have required small FDIC-
supervised institutions to categorize
residential mortgage loans into one of
two categories based on certain
underwriting standards and product
features, and then risk weight each loan
based on its loan-to-value ratio. The
FDIC also is retaining the 120-day safe
harbor from recourse treatment for loans
transferred pursuant to an early default
provision. The FDIC believes that these
changes will meaningfully reduce the
compliance burden of the final rule for
small FDIC-supervised institutions. For
instance, in contrast to the proposal, the
final rule does not require small FDIC-
supervised institutions to review
existing mortgage loan files, purchase
new software to track loan-to-value
ratios, train employees on the new risk-
weight methodology, or hold more
capital for exposures that would have
been deemed category 2 under the
proposed rule. Similarly, the option to
elect to retain the current treatment of
AOCI will reduce the burden associated
with managing the volatility in
regulatory capital resulting from
changes in the value of a small FDIC-
supervised institutions” AFS debt
securities portfolio due to shifting
interest rate environments. The FDIC

24 For most non-advanced approaches FDIC-
supervised institutions, this will be a one-time only
election. However, in certain limited circumstances,
such as a merger of organizations that have made
different elections, the FDIC may permit the
resultant entity to make a new election.
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believes these modifications
substantially reduce compliance burden
for small FDIC-supervised institutions.

IV. Paperwork Reduction Act

In accordance with the requirements
of the Paperwork Reduction Act (PRA)
of 1995 (44 U.S.C. 3501-3521), the FDIC
may not conduct or sponsor, and the
respondent is not required to respond
to, an information collection unless it
displays a currently valid Office of
Management and Budget (OMB) control
number.

In conjunction with the proposed
rules, the FDIC submitted the
information collection requirements
contained therein to OMB for review. In
response, OMB filed comments with the
FDIC in accordance with 5 CFR
1320.11(c) withholding PRA approval
and instructing that the collection
should be resubmitted to OMB at the
final rule stage. As instructed by OMB,
the information collection requirements
contained in this final rule were
submitted by the FDIC to OMB for
review in connection with the adoption
of the Basel III interim final rule under
the PRA, under OMB Control No. 3064—
0153. On January 24, 2014, OMB
approved the FDIC’s information
collection request for a six-month
period under emergency clearance
procedures.

The final rule contains the same
information collection requirements
subject to the PRA that were included
in the Basel IIl interim final rule. They
are found in sections 324.3, 324.22,
324.35, 324.37, 324.41, 324.42, 324.62,
324.63 (including tables), 324.121,
through 324.124, 324.132, 324.141,
324.142, 324.153, 324.173 (including
tables). Therefore, the FDIC will submit
another information collection request
for extension without change of the
currently approved collection for the
typical three-year period.

The information collection
requirements contained in sections
324.203, through 324.210, and 324.212
concerning market risk are approved by
OMB under Control No. 3604-0178.

V. Plain Language

Section 722 of the Gramm-Leach-
Bliley Act requires the FDIC to use plain
language in all proposed and final rules
published after January 1, 2000. The
agencies have sought to present the final
rule in a simple and straightforward
manner and did not receive any
comments on the use of plain language.

VI. Small Business Regulatory
Enforcement Fairness Act of 1996

For purposes of the Small Business
Regulatory Enforcement Fairness Act of

1996, or “SBREFA,” the FDIC must
advise the OMB as to whether the final
rule constitutes a “major” rule.25 If a
rule is major, its effectiveness will
generally be delayed for 60 days
pending congressional review.

In accordance with SBREFA, the FDIC
has advised the OMB that this final rule
is a major rule for the purpose of
congressional review. Following OMB’s
review, the FDIC will file the
appropriate reports with Congress and
the Government Accountability Office
so that the final rule may be reviewed.

List of Subjects in 12 CFR Part 324

Administrative practice and
procedure, Banks, banking, Capital
Adequacy, Reporting and recordkeeping
requirements, Savings associations,
State non-member banks.

Authority and Issuance

For the reasons set forth in the
preamble, the interim rule amending
chapter III of title 12 of the Code of
Federal Regulations, which was
published at 78 FR 55340 on September
10, 2013, is adopted as a final rule with
the following changes:

PART 324—CAPITAL ADEQUACY OF
FDIC-SUPERVISED INSTITUTIONS

m 1. The authority citation for part 324
continues to read as follows:

Authority: 12 U.S.C. 1815(a), 1815(b),
1816, 1818(a), 1818(b), 1818(c), 1818(t),
1819(Tenth), 1828(c), 1828(d), 1828(i),
1828(n), 1828(0), 18310, 1835, 3907, 3909,
4808; 5371; 5412; Pub. L. 102-233, 105 Stat.

1761, 1789, 1790 (12 U.S.C. 1831n note); Pub.

L. 102—-242, 105 Stat. 2236, 2355, as amended
by Pub. L. 103-325, 108 Stat. 2160, 2233 (12
U.S.C. 1828 note); Pub. L. 102—-242, 105 Stat.
2236, 2386, as amended by Pub. L. 102-550,
106 Stat. 3672, 4089 (12 U.S.C. 1828 note);
Pub. L. 111-203, 124 Stat. 1376, 1887 (15
U.S.C. 780-7 note).

m 2. Revise paragraph (6) of the
definition of ““financial institution”,
paragraph (2)(i) of the definition of
“high volatility commercial real estate”,
and paragraph (1) of the definition of
“netting set” in § 324.2 to read as
follows:

§324.2 Definitions.

* * * * *

Financial institution means: * * *

(6) Any other company that the FDIC
may determine is a financial institution
based on activities similar in scope,
nature, or operation to those of the
entities included in paragraphs (1)
through (4) of this definition.

* * * * *

255 U.S.C. 801 et seq.

High volatility commercial real estate
(HVCRE) exposure means: * * *

(2) * * %

(i) Would qualify as an investment in
community development under 12
U.S.C. 338a or 12 U.S.C. 24 (Eleventh),
as applicable, or as a “qualified
investment” under 12 CFR part 345, and
* * * * *

Netting set means: * * *

(1) That is not subject to such a master

netting agreement; or
* * * * *

m 3. Revise the introductory text of
paragraph (a) in § 324.3 to read as
follows:

§324.3 Operational requirements for
counterparty credit risk.

* * * * *

(a) Cleared transaction. In order to
recognize certain exposures as cleared
transactions pursuant to paragraphs
(1)(ii), (iii), or (iv) of the definition of
“cleared transaction” in § 324.2, the
exposures must meet the applicable
requirements set forth in this paragraph
(a).

* * * * *

m 4. Revise paragraph (b)(4) in § 324.10
to read as follows:

§324.10 Minimum capital requirements.

* * * * *

(b) * ok %

(4) Leverage ratio. An FDIC-
supervised institution’s leverage ratio is
the ratio of the FDIC-supervised
institution’s tier 1 capital to the FDIC-
supervised institution’s average total
consolidated assets as reported on the
FDIC-supervised institution’s Call
Report minus amounts deducted from
tier 1 capital under § 324.22(a), (c), and
(d).

* * * * *

m 5. Revise paragraph (b)(1)(iv)(C) in
§324.11 to read as follows:

§324.11 Capital conservation buffer and
countercyclical capital buffer amount.
* * * * *

(b) EE

(1) * x %

(IV) * *x %

(C) The location of a securitization
exposure is the location of the
underlying exposures, or, if the
underlying exposures are located in
more than one national jurisdiction, the
national jurisdiction where the
underlying exposures with the largest
aggregate unpaid principal balance are
located. For purposes of this paragraph
(b), the location of an underlying
exposure shall be the location of the
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borrower, determined consistent with
paragraph (b)(1)(iv)(A) of this section.
m 6. Revise paragraph (c)(2)(i) in
§324.21 to read as follows:

§324.21 Minority interest.
* * * * *
(C) * *x %
(2) * *x %

(i) The amount of common equity tier
1 capital the subsidiary must hold, or
would be required to hold pursuant to
paragraph (b) of this section, to avoid
restrictions on distributions and
discretionary bonus payments under
§ 324.11 or equivalent standards
established by the subsidiary’s home
country supervisor; or
* * * * *

m 7. Amend § 324.22 as follows:

m a. Revise the introductory text of

paragraph (a).

m b. Revise the introductory text of

paragraph (b)(1).

m c. Revise the first sentence in

paragraph (b)(2)(iv)(C).

m d. Revise the last sentence, and

republish footnote 21, in paragraph

(c)(4)(d).

m e. Revise the last sentence in

paragraph (c)(5).

m f. Revise the introductory text of

paragraph (d)(1).

m g. Revise paragraph (d)(3).

m h. Revise the introductory text of

paragraph (e)(3).

m i. Revise paragraph (e)(5).

m j. Revise paragraph (h)(2)(iii)(B)(1).

m k. Revise paragraph (h)(3)(i).

m 1. Revise paragraph (h)(3)(
The revisions read as foll

§324.22 Regulatory capital adjustments
and deductions.

(a) Regulatory capital deductions from
common equity tier 1 capital. An FDIC-
supervised institution must deduct from
the sum of its common equity tier 1
capital elements the items set forth in
this paragraph (a):

* * * * *

(b) * % %

(1) An FDIC-supervised institution
must adjust the sum of common equity
tier 1 capital elements pursuant to the
requirements set forth in this paragraph
(b). Such adjustments to common equity
tier 1 capital must be made net of the
associated deferred tax effects.

* * * * *

(2) * *x %

(iv) * * %

(C) An FDIC-supervised institution
may, with the prior approval of the
FDIC, change its AOCI opt-out election
under this paragraph (b) in the case of
a merger, acquisition, or purchase

transaction that meets the requirements
set forth at paragraph (b)(2)(iv)(B) of this
section, but does not meet the
requirements of paragraph (b)(2)(iv)(A).

(C] EE

(4) * % %

(i) * * * In addition, an FDIC-
supervised institution that underwrites
a failed underwriting, with the prior
written approval of the FDIC, for the
period of time stipulated by the FDIC,
is not required to deduct a non-
significant investment in the capital of
an unconsolidated financial institution
pursuant to this paragraph (c) to the
extent the investment is related to the

failed underwriting.21
* * * * *

(5) * * * In addition, with the prior
written approval of the FDIC, for the
period of time stipulated by the FDIC,
an FDIC-supervised institution that
underwrites a failed underwriting is not
required to deduct a significant
investment in the capital of an
unconsolidated financial institution
pursuant to this paragraph (c) if such
investment is related to such failed
underwriting.

(d)* * *

(1) An FDIC-supervised institution
must deduct from common equity tier 1
capital elements the amount of each of
the items set forth in this paragraph (d)
that, individually, exceeds 10 percent of
the sum of the FDIC-supervised
institution’s common equity tier 1
capital elements, less adjustments to
and deductions from common equity
tier 1 capital required under paragraphs
(a) through (c) of this section (the 10
percent common equity tier 1 capital
deduction threshold).

* * * * *

(3) For purposes of calculating the
amount of DTAs subject to the 10 and
15 percent common equity tier 1 capital
deduction thresholds, an FDIC-
supervised institution may exclude
DTAs and DTLs relating to adjustments
made to common equity tier 1 capital
under § paragraph (b) of this section. An
FDIC-supervised institution that elects
to exclude DTAs relating to adjustments
under paragraph (b) of this section also
must exclude DTLs and must do so
consistently in all future calculations.
An FDIC-supervised institution may
change its exclusion preference only
after obtaining the prior approval of the
FDIC.

21 Any non-significant investments in the capital
of unconsolidated financial institutions that do not
exceed the 10 percent threshold for non-significant
investments under this section must be assigned the
appropriate risk weight under subparts D, E, or F
of this part, as applicable.

(e) * % %

(3) For purposes of calculating the
amount of DTAs subject to the threshold
deduction in paragraph (d) of this
section, the amount of DTAs that arise
from net operating loss and tax credit
carryforwards, net of any related
valuation allowances, and of DTAs
arising from temporary differences that
the FDIC-supervised institution could
not realize through net operating loss
carrybacks, net of any related valuation
allowances, may be offset by DTLs (that
have not been netted against assets
subject to deduction pursuant to
paragraph (e)(1) of this section) subject
to the conditions set forth in this
paragraph (e).

* * * * *

(5) An FDIC-supervised institution
must net DTLs against assets subject to
deduction under this section in a
consistent manner from reporting period
to reporting period. An FDIC-supervised
institution may change its preference
regarding the manner in which it nets
DTLs against specific assets subject to
deduction under this section only after
obtaining the prior approval of the
FDIC.

* * * * *

(1) The highest stated investment
limit (in percent) for investments in the
FDIC-supervised institution’s own
capital instruments or the capital of
unconsolidated financial institutions as
stated in the prospectus, partnership
agreement, or similar contract defining
permissible investments of the
investment fund; or
* * * * *

(3) * % %

(i) The maturity of the short position
must match the maturity of the long
position, or the short position has a
residual maturity of at least one year
(maturity requirement); or
* * * * *

(111) * % %

(A) An FDIC-supervised institution
may only net a short position against a
long position in the FDIC-supervised
institution’s own capital instrument
under paragraph (c)(1) of this section if
the short position involves no
counterparty credit risk.

* * * * *

m 8. Revise the introductory text of
paragraph (k) in § 324.32 to read as
follows:

§324.32 General risk weights.

* * * * *
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(k) Past due exposures. Except for a
sovereign exposure or a residential
mortgage exposure, an FDIC-supervised
institution must determine a risk weight
for an exposure that is 90 days or more
past due or on nonaccrual according to
the requirements set forth in this
paragraph (k).

*

* * * *

m 9. Revise paragraph (a)(1)(ii)(B) in
§324.34 to read as follows:

§324.34 OTC derivative contracts.

(a) L

(1) I

(ii) I

(B) For purposes of calculating either
the PFE under this paragraph (a) or the
gross PFE under paragraph (a)(2) of this
section for exchange rate contracts and
other similar contracts in which the
notional principal amount is equivalent
to the cash flows, notional principal
amount is the net receipts to each party
falling due on each value date in each
currency.
* * * * *

m 10. Amend § 324.35 as follows:
m a. Revise paragraph (b)(2)(i)(A).
m b. Revise paragraph (b)(2)(ii)(A).
m c. Revise paragraph (c)(2)(i)(A).
m d. Revise paragraph (c)(2)(ii)(A).
m e. Revise paragraph (d)(3)(i)(F).
m f. Designate the text following the
formula in paragraph (d)(3)(ii) as
paragraph (d)(3)(ii)(A).
m g. Revise the second sentence in
paragraph (d)(3)(ii)(A).

The revisions read as follows:

§324.35 Cleared transactions.

* * * * *

(b) * % %

(2) * k%

(1) I .

(A) The exposure amount for the
derivative contract or netting set of
derivative contracts, calculated using
the methodology used to calculate
exposure amount for OTC derivative
contracts under § 324.34; plus

* * * * *

(11) * % *

(A) The exposure amount for the repo-
style transaction calculated using the
methodologies under § 324.37(c); plus
* * * * *

(C * * %

(2) * % %

(i) * % %

(A) The exposure amount for the
derivative contract, calculated using the
methodology to calculate exposure
amount for OTC derivative contracts
under § 324.34; plus

* * * * *

(ii) * k%

(A) The exposure amount for repo-
style transactions calculated using
methodologies under § 324.37(c); plus
* * * * *

(d) E
(3) I
(i * * %

(F) Where a QCCP has provided its
Kccp, an FDIC-supervised institution
must rely on such disclosed figure
instead of calculating Kccp under this
paragraph (d), unless the FDIC-
supervised institution determines that a
more conservative figure is appropriate
based on the nature, structure, or
characteristics of the QCCP.

(11) * Kk %

(A) * * * For purposes of this
paragraph (d), for derivatives Ane: is
defined in § 324.34(a)(2)(ii) and for
repo-style transactions, Ane means the
exposure amount as defined in
§324.37(c)(2) using the methodology in
§324.37(c)(3);

* * * * *

—

m 11. Revise paragraph (c)(4)(i)(A) in
§324.37 to read as follows:

§324.37 Collateralized transactions.
* * * * *

(C] * % %

(4) R

(i) * * %

(A) An FDIC-supervised institution
must use a 99th percentile one-tailed

confidence interval.
* * * * *

m 12. Revise the first sentence in
paragraph (b) in § 324.41 to read as
follows:

§324.41 Operational requirements for
securitization exposures.
* * * * *

(b) Operational criteria for synthetic
securitizations. For synthetic
securitizations, an FDIC-supervised
institution may recognize for risk-based
capital purposes the use of a credit risk
mitigant to hedge underlying exposures
only if each condition in this paragraph
(b) is satisfied. * * *

* * * * *

m 13. Amend § 324.42 as follows:
m a. Revise the second sentence in
paragraph (h)(1)(@iv).
m b. Revise the first sentence in
paragraph (i)(1).

The revisions read as follows:

§324.42 Risk-weighted assets for
securitization exposures.
* * * * *

(h) E I
(1) * * %

(iv) * * * For purposes of
determining whether an FDIC-

supervised institution is well
capitalized for purposes of this
paragraph (h), the FDIC-supervised
institution’s capital ratios must be
calculated without regard to the capital
treatment for transfers of small-business
obligations under this paragraph (h).
* * * * *

i * *x %

(1) Protection provider. An FDIC-
supervised institution may assign a risk
weight using the SSFA in § 324.43 to an
nth-to-default credit derivative in

accordance with this paragraph (i).

* * * * *

W 14. Amend § 324.43 as follows:
m a. Revise the last sentence in the
introductory text of paragraph (c).
m b. Revise paragraph( e)(3)(@).
The revisions read as follows:

§324.43 Simplified supervisory formula
approach (SSFA) and the gross-up
approach.
* * * * *

(c) * * * The risk weight assigned to
a securitization exposure, or portion of
a securitization exposure, as
appropriate, is the larger of the risk
weight determined in accordance with
this paragraph (c) or paragraph (d) of
this section and a risk weight of 20
percent.
* * * * *

(e) * x %

(3) EE

(i) The exposure amount of the FDIC-
supervised institution’s securitization

exposure; and
* * * * *

m 15. Revise paragraph (a)(3)(i)(A) in
§324.51 to read as follows:

§324.51 Introduction and exposure
measurement.

a * k%

ES)) * x %

(1) * Kk %

(A) The policy owner of a separate
account an amount equal to the shortfall
between the fair value and cost basis of
the separate account when the policy
owner of the separate account

surrenders the policy; or
* * * * *

m 16. Revise the last sentence in
paragraph (a) of § 324.63 to read as
follows:

§324.63 Disclosures by FDIC-supervised
institutions described in § 324.61.

(@) * * * The FDIC-supervised
institution must make these disclosures
publicly available for each of the last
three years (that is, twelve quarters) or
such shorter period beginning on
January 1, 2015.

* * * * *
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m 17. Revise the last sentence in
paragraph (a) of § 324.124 to read as
follows:

§324.124 Merger and acquisition
transitional arrangements.

(a) * * *If an FDIC-supervised
institution relies on this paragraph (a),
the FDIC-supervised institution must
disclose publicly the amounts of risk-
weighted assets and qualifying capital
calculated under this subpart for the
acquiring FDIC-supervised institution
and under subpart D of this part for the
acquired company.

* * * * *

m 18. Revise the first sentence of
paragraph (e)(4) in § 324.131 to read as
follows:

§324.131 Mechanics for calculating total
wholesale and retail risk-weighted assets.
* * * * *

(e) * k%

(4) Non-material portfolios of
exposures. The risk-weighted asset
amount of a portfolio of exposures for
which the FDIC-supervised institution
has demonstrated to the FDIC’s
satisfaction that the portfolio (when
combined with all other portfolios of
exposures that the FDIC-supervised
institution seeks to treat under this
paragraph (e)) is not material to the
FDIC-supervised institution is the sum
of the carrying values of on-balance
sheet exposures plus the notional
amounts of off-balance sheet exposures
in the portfolio. * * *

m 19. Amend § 324.132 as follows:

m a. Revise the second sentence in
paragraph (d)(2)(iv)(A).

m b. Revise the second to last sentence
in paragraph (d)(5)(iii)(B).

The revisions read as follows:

§324.132 Counterparty credit risk of repo-
style transactions, eligible margin loans,
and OTC derivative contracts.

(d) EE I
(2) * % %
(IV) L)

(A) * * * For purposes of this
paragraph (d), CVA does not include
any adjustments to common equity tier
1 capital attributable to changes in the
fair value of the FDIC-supervised
institution’s liabilities that are due to
changes in its own credit risk since the
inception of the transaction with the

counterparty. * * *

* * * * *
(5) * *x %
(111) * k%

(B) * * * If the periodicity of the
receipt of collateral is N-days, the
minimum margin period of risk is the
minimum margin period of risk under

this paragraph (d) plus N minus 1.

* * * * *

m 20. Revise paragraph (d)(3)(i)(F) in
§324.133 to read as follows:

§324.133 Cleared transactions.

(d)
(3)
)
(F) Where a QCCP has provided its
Kccep, an FDIC-supervised institution
must rely on such disclosed figure
instead of calculating Kccp under this
paragraph (d), unless the FDIC-
supervised institution determines that a
more conservative figure is appropriate
based on the nature, structure, or
characteristics of the QCCP.

* * * * *

m 21. Revise § 324.142 as follows:

m a. Revise the second sentence in

paragraph (k)(1)(@iv).

m b. Revise the first sentence in

paragraph (1)(1).

m c. Revise paragraph (m)(2)(ii)(B).
The revisions read as follows:

* % %
* % %
* * %

§324.142 Risk-weighted assets for
securitization exposures.
* * * * *

(k) * % %

(1) EE

(iv) * * * For purposes of
determining whether an FDIC-
supervised institution is well
capitalized for purposes of this
paragraph (k), the FDIC-supervised
institution’s capital ratios must be
calculated without regard to the capital
treatment for transfers of small-business
obligations with recourse specified in
paragraph (k)(1) of this section.

* * * * *

(l] * * %

(1) Protection provider. An FDIC-
supervised institution must determine a
risk weight using the supervisory
formula approach (SFA) pursuant to
§ 324.143 or the simplified supervisory
formula approach (SSFA) pursuant to
§ 324.144 for an nth-to-default credit
derivative in accordance with this
paragraph (1). * * *

* * * * *

(m) * x %

(2) EE

(ii) I .

(B) If the FDIC-supervised institution
purchases the credit protection from a
counterparty that is a securitization
SPE, the FDIC-supervised institution
must determine the risk weight for the
exposure according to this section,
including paragraph (a)(5) of this
section for a credit derivative that has a
first priority claim on the cash flows

from the underlying exposures of the
securitization SPE (notwithstanding
amounts due under interest rate or
currency derivative contracts, fees due,
or other similar payments).

m 22. Revise the last sentence in the
introductory text of paragraph (c) in
§324.144 to read as follows:

§324.144 Simplified supervisory formula
approach (SSFA).

* * * * *

(c) * * * The risk weight assigned to
a securitization exposure, or portion of
a securitization exposure, as
appropriate, is the larger of the risk
weight determined in accordance with
this paragraph (c), paragraph (d) of this
section, and a risk weight of 20 percent.
* * * * *

m 23. Revise the last sentence in the
introductory text of paragraph (e) of
§324.210 to read as follows:

§324.210 Standardized measurement
method for specific risk.
* * * * *

(e) * * * To determine the specific
risk add-on of individual equity
positions, an FDIC-supervised
institution must multiply the absolute
value of the current fair value of each
net long or net short equity position by
the appropriate specific risk-weighting
factor as determined under this
paragraph (e):

* * * *

m 24. Revise the last two sentences in
the introductory text of paragraph (c) of
§324.211 to read as follows:

§324.211 Simplified supervisory formula
approach (SSFA).
* * * * *

(c) * * * The values of parameters A
and D, relative to Ks determine the
specific risk-weighting factor assigned
to a position as described in this
paragraph (c) and paragraph (d) of this
section. The specific risk-weighting
factor assigned to a securitization
position, or portion of a position, as
appropriate, is the larger of the specific
risk-weighting factor determined in
accordance with this paragraph (c),
paragraph (d) of this section, and a
specific risk-weighting factor of 1.6

percent.
* * * * *

Dated at Washington, DC, this 8th day of
April 2014.

By order of the Board of Directors.
Federal Deposit Insurance Corporation.

Robert E. Feldman,

Executive Secretary.

[FR Doc. 2014-08259 Filed 4-11-14; 8:45 am]
BILLING CODE 6714-01-P
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FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 380

RIN 3064—-AE05

Restrictions on Sales of Assets of a

Covered Financial Company by the
Federal Deposit Insurance Corporation

AGENCY: Federal Deposit Insurance
Corporation (FDIC).
ACTION: Final rule.

SUMMARY: The Federal Deposit
Insurance Corporation (“FDIC”) is
adopting a final rule (the “final rule”) to
implement a section of the Dodd-Frank
Wall Street Reform and Consumer
Protection Act (“Dodd-Frank Act”).
Under that section, individuals or
entities that have, or may have,
contributed to the failure of a “covered
financial company’’ cannot buy a
covered financial company’s assets from
the FDIC. The final rule establishes a
self-certification process that is a
prerequisite to the purchase of assets of
a covered financial company from the
FDIC.

DATES: This final rule is effective July 1,
2014.

FOR FURTHER INFORMATION CONTACT:
Marc Steckel, Deputy Director, Division
of Resolutions and Receiverships, 202—
898-3618; Craig Rice, Senior Capital
Markets Specialist, Division of
Resolutions and Receiverships, 202—
898-3501; Chuck Templeton, Senior
Resolution Planning & Implementation
Specialist, Office of Complex Financial
Institutions, 202—898-6774; Elizabeth
Falloon, Supervisory Counsel, Legal
Division, 703-562-6148; Shane
Kiernan, Counsel, Legal Division, 703—
562—-2632; Federal Deposit Insurance
Corporation, 550 17th Street NW.,
Washington, DC 20429.

SUPPLEMENTARY INFORMATION:

I. Background

Section 210(r) of the Dodd-Frank Wall
Street Reform and Consumer Protection
Act, 12 U.S.C. 5390(r) (“section 210(r)”),
prohibits certain sales of assets held by
the FDIC in the course of liquidating a
covered financial company. The Dodd-
Frank Act requires the FDIC to
promulgate regulations which, at a
minimum, prohibit the sale of an asset
of a covered financial company by the
FDIC to: (1) Any person who has
defaulted, or was a member of a
partnership or an officer or director of
a corporation that has defaulted, on one
or more obligations exceeding
$1,000,000 to such covered financial
company, has been found to have

engaged in fraudulent activity in
connection with such obligation, and
proposes to purchase any such asset in
whole or in part through the use of
financing from the FDIC; (2) any person
who participated, as an officer or
director of such covered financial
company or of any affiliate of such
company, in a material way in any
transaction that resulted in a substantial
loss to such covered financial company;
or (3) any person who has demonstrated
a pattern or practice of defalcation
regarding obligations to such covered
financial company. Section 210(r) is
derived from section 11(p) the Federal
Deposit Insurance Act, 12 U.S.C.
1821(p) (“section 11(p)”’), which
imposes substantially similar
restrictions on sales of assets of failed
insured depository institutions by the
FDIC. Section 210(r) applies only to
sales of covered financial company
assets by the FDIC, however, and not to
sales of failed insured depository
institution assets.

Notice of Proposed Rulemaking

On October 30, 2013, the Board of
Directors approved a notice of proposed
rulemaking entitled ‘“Restrictions on
Sales of Assets of a Covered Financial
Company by the Federal Deposit
Insurance Corporation” (the “proposed
rule”), which was published in the
Federal Register on November 6, 2013,
with a 60-day comment period that
ended on January 6, 2014. Two
comment letters addressing the
proposed rule were received by the
FDIC. Both were generally supportive of
the proposed rule. The contents of the
comments and the FDIC’s responses
thereto, as well as the differences
between the text of the proposed rule
and the final rule are addressed below.

II. Explanation of the Final Rule

With one exception, the final rule is
unchanged from the proposed rule.
Language is added to paragraph (f) in
the final rule to require that a
prospective purchaser certify that a sale
of assets of a covered financial company
by the FDIC is not structured to
circumvent section 210(r) or the final
rule.

The final rule is modeled after the
FDIC’s regulation entitled “Restrictions
on the Sale of Assets by the Federal
Deposit Insurance Corporation,” at 12
CFR part 340 (“part 340”), which
implements section 11(p), because
section 210(r) and section 11(p) share
substantially similar statutory language.
Although the final rule is similar to part
340 in many ways, it is distinct because
it would apply to sales of covered
financial company assets by the FDIC

and not to sales of failed insured
depository institution assets.1

The final rule addresses the statutory
prohibitions contained in section 210(r).
It does not address other restrictions on
sales of assets. For instance, the final
rule does not address purchaser
restrictions imposed by 12 CFR part 366
(“Minimum Standards of Integrity and
Fitness for an FDIC Contractor’’) and 5
CFR part 3201 (‘“Supplemental
Standards of Ethical Conduct for
Employees of the Federal Deposit
Insurance Corporation”). Further, the
final rule is separate and apart from any
policy that the FDIC has, or may adopt
or amend, regarding collection of
amounts owed by obligors to a failed
insured depository institution or a
covered financial company. The focus of
a collection policy is to encourage
delinquent obligors to promptly repay
or settle obligations, which is outside
the scope of section 210(r) and the final
rule.

Section-by-Section Analysis

Paragraph (a)(1) of the final rule states
its purpose, which is to prohibit
individuals or entities who improperly
profited or engaged in certain acts of
wrongdoing at the expense of a covered
financial company or an insured
depository institution, or whose actions
resulted in serious mismanagement of a
covered financial company or an
insured depository institution, from
buying assets of any covered financial
company from the FDIC. Both
comments on the proposed rule agreed
that the restrictions on sales of assets of
a covered financial company by the
FDIC should apply to individuals or
entities who engaged in wrongdoing
with respect to any covered financial
company and not just the covered
financial company with which those
individuals or entities were involved.
One of the commenters also agreed that
it is appropriate to prohibit individuals
or entities that engaged in wrongdoing
at the expense of an insured depository
institution or seriously mismanaged an
insured depository institution from
buying assets of a covered financial
company from the FDIC.

Paragraph (a)(2) describes the final
rule’s applicability. Paragraph (a)(2)(i)
states that the final rule applies to sales
of assets of a covered financial company
by the FDIC. The assets of a covered
financial company vary in character and
composition, and range from personal
property to ownership of subsidiary

1 Prospective purchasers seeking to buy assets of
a failed insured depository institution from the
FDIC should refer to part 340.
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companies and entire operating
divisions.

Paragraph (a)(2)(ii) delineates the
applicability of the final rule to sales by
a bridge financial company. Sales of
bridge financial company assets are not
expressly subject to the statutory
prohibition under section 210(r) because
once such assets are transferred to a
bridge financial company, they are no
longer “assets of a covered financial
company’’ that are being sold “by the
[FDIC].” The statute sets forth the
“minimum” standards that the
regulation shall meet but permits the
FDIC to promulgate a more restrictive
regulation in its discretion. In general,
the FDIC anticipates that a bridge
financial company’s charter, articles of
incorporation or bylaws will require
that the bridge financial company obtain
approval from the FDIC as receiver
before conducting certain significant
transactions, such as a sale of a material
subsidiary or line of business. Because
a bridge financial company would be
established by the FDIC to more
efficiently resolve a covered financial
company, the FDIC believes that the
imposition of the restrictions set forth in
the final rule on certain sales by a bridge
financial company furthers the objective
of section 210(r) by prohibiting the same
persons restricted from buying covered
financial company assets (officers and
directors who engaged in fraudulent
activity or caused substantial losses to a
covered financial company, for
example) from buying those assets after
those assets have been transferred to a
bridge financial company.

Paragraph (a)(2)(iii) clarifies the final
rule’s applicability to sales of securities
backed by a pool of assets (which pool
may include assets of a covered
financial company) by a trust or other
entity. It provides that the restriction
applies only to the sale of assets by the
FDIC to an underwriter in an initial
offering, and not to any other purchaser
of the securities because subsequent
sales to other purchasers would not be
conducted by the FDIC.

Paragraph (a)(2)(iv) clarifies the
applicability of section 210(r) and the
final rule to certain types of transactions
involving marketable securities and
other financial instruments by stating
that the prohibition does not apply to
the sale of a security or a group or index
of securities, a commodity, or any
“qualified financial contract” (as
defined in 12 U.S.C. 1821(e)(10)) that
customarily is traded through a
“financial intermediary” (as defined in
the final rule) and where the seller
cannot control selection of the
purchaser and the sale is consummated
through that customary practice. For

example, if the FDIC as receiver for a
covered financial company were to sell
publicly-traded stocks or bonds that the
covered financial company held, it
might well order the covered financial
company’s broker or custodian to
conduct the sale. The broker or
custodian would then tender the
securities to the market and accept
prevailing market terms offered by
another broker, a specialist, a central
counterparty or a similar financial
intermediary who would then sell the
security to another purchaser. In this
scenario it is not possible for the FDIC
as receiver to control selection of the
end purchaser at the time of sale.
Therefore, the transaction cannot be a
sale by the FDIC covered by the statute
because the FDIC has no way to select
the prospective purchaser or determine
whether that purchaser would or would
not be prohibited from purchasing the
asset. Moreover, a prospective purchaser
of such assets will not be able to select
the FDIC as the seller and therefore
could not determine whether Section
210(r) and the final rule apply to the
transaction.

Under paragraph (a)(2)(v), judicial or
trustee’s sales of property that secures
an obligation to a covered financial
company would not be covered under
the final rule. Although the FDIC as
receiver would have a security interest
in the property serving as collateral and
therefore the authority to initiate a
foreclosure action, the selection of the
purchaser and terms of the sale are not
within the FDIC’s control. Rather, a
court or trustee would conduct the sale
in accordance with applicable state law
and select the purchaser. In this
situation, the sale is not a sale by the
FDIC. This exception does not affect
sales of collateral by the FDIC where the
FDIC is in possession of the property
and conducts the sale itself, however.
Where the FDIC has control over the
manner and terms of the sale, it will
require the prospective purchaser’s
certification that the prospective
purchaser is not prohibited from
purchasing the asset.

Section 210(r) creates an exception
from the specified restrictions on sales
for sales made pursuant to a settlement
agreement with the prospective
purchaser. It states that the restrictions
do not apply if the sale or transfer of the
asset resolves or settles, or is part of the
resolution or settlement of, one or more
claims that have been, or could have
been, asserted by the FDIC against the
person regardless of the amount of such
claims or obligations. The final rule
provides in paragraph (a)(2)(vi) that
such sales are outside the scope of
coverage.

One of the commenters suggested that
the proposed rule provide that
purchases in connection with a
settlement of claims should be subject to
the requirement that the settlement be
submitted to, and approved by, a court.
The FDIC has authority to settle claims
involving receivership assets. Where
settlements are not in the course of
litigation, there is no avenue for judicial
approval of the settlement, nor is such
a requirement specified in the statute.
Further, part 340 does not contain a
requirement for judicial approval of
settlements and the proposed rule was
consistent with that approach. Thus, the
FDIC does not believe it is appropriate
to require judicial review and approval
of settlements involving matters that are
not in litigation and does not adopt this
suggested change in the final rule.

Paragraph (a)(3) of the final rule
makes it clear that the FDIC retains the
authority to establish other policies
restricting asset sales and expressly
contemplates, among other things, the
adoption of a policy prohibiting the sale
of assets to other prospective
purchasers, such as certain employees
or contractors that the FDIC engages, or
individuals or entities who are in
default on obligations to the FDIC. The
restrictions of the final rule are,
however, limited to sales of assets of a
covered financial company.

Paragraph (b) sets forth definitions
used in the final rule. Several of these
definitions have been adopted from part
340, such as the definitions of “person,”
“associated person’ and “default.” The
term “financial intermediary,” which is
not found in part 340, has been defined
for use in the final rule as well.

Paragraph (c) of the final rule sets
forth the operative precept for
restricting asset sales. An individual or
entity is ineligible to purchase assets
from a covered financial company if it
or its ““associated person” has
committed an act that meets one or
more of the conditions under which the
sale would be prohibited. In applying
the rule, the first step is to determine
whether the “person” who is the
prospective purchaser is an individual
or an entity. The next step is to
determine who qualifies as an
“associated person” (as defined in
paragraph (b)(1) of the final rule) of that
prospective purchaser. If the
prospective purchaser is an individual,
then its associated person is (i) that
individual’s spouse or dependent child
or member of his or her household, or
(ii) any partnership or limited liability
company of which the individual is or
was a member, manager or general or
limited partner, or (iii) any corporation
of which the individual is or was an
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officer or director. If the prospective
purchaser is a partnership or other
entity, then its associated person is (i)
its managing or general partner or
managing member, or (ii) an individual
or entity that owns or controls 25% or
more (individually or in concert) of the
entity.

Under paragraph (c)(1), a person is
ineligible to purchase any asset of a
covered financial company from the
FDIC if, prior to the appointment of the
FDIC as receiver for the covered
financial company, it or its associated
person: (A) Has participated as an
officer or director of a covered financial
company or an affiliate thereof in a
“material way in a transaction that
caused a substantial loss to a covered
financial company” (as defined in
paragraph (c)(2) of the final rule and
discussed below); (B) has been removed
from, or prohibited from participating in
the affairs of, an insured depository
institution, an insurance company or a
financial company pursuant to any final
enforcement action by its primary
financial regulatory agency; (C) has
demonstrated a pattern or practice of
defalcation regarding obligations to any
financial company; (D) has been
convicted of committing or conspiring
to commit any offense under 18 U.S.C.
215, 656, 657, 1005, 1006, 1007, 1008,
1014, 1032, 1341, 1343 or 1344 (having
generally to do with financial crimes,
fraud and embezzlement) affecting any
covered financial company and is in
default with respect to one or more
obligations owed by that person or its
associated person; or (E) would be
prohibited from purchasing assets from
a failed insured depository institution
under 12 U.S.C. 1821(p) and part 340.

The final rule establishes parameters
to determine whether an individual or
entity has participated in a “material
way in a transaction that caused a
substantial loss to a covered financial
company’’ as this concept is used but
not defined in the statute. Under
paragraph (c)(2), a person has
participated in a material way in a
transaction that caused a substantial
loss to a covered financial company if,
in connection with a substantial loss to
a covered financial company, that
person has been found in a final
determination by a court or
administrative tribunal, or is alleged in
a judicial or administrative action
brought by the FDIC or by any
component of the government of the
United States or of any state: To have
violated any law, regulation, or order
issued by a federal or state regulatory
agency, or breached or defaulted on a
written agreement with a federal or state
regulatory agency or breached a written

agreement with a covered financial
company; or to have breached a
fiduciary duty owed to a covered
financial company.

One commenter suggested that the
FDIC should have standards and
procedures under which it makes
findings that a person, entity, or
financial group has engaged in
mismanagement or contributed to
significant losses of a covered financial
company so that it can be readily
determined that such person, entity or
financial group is ineligible to purchase
or acquire assets of covered financial
companies. Under the proposed rule,
the basis for these determinations was
set forth with specificity and varied
based upon the cause for ineligibility.
For instance, a person has participated
in a “material way in a transaction that
caused a substantial loss to a covered
financial company” if found by a court
or alleged by a regulatory agency to have
violated law or breached an agreement
or fiduciary duty in connection with the
loss. In addition, the definitions of
“default,” ““substantial loss,” and
“‘pattern or practice of defalcation”
clarify the final rule’s scope of coverage.
This approach has been used under part
340 since that rule was promulgated in
2000 and has been found to be clear and
effective based on practical experience.
Therefore, the suggested change is not
made in the final rule.

A “substantial loss,” defined in
paragraph (b), means: (i) An obligation
that is delinquent for ninety (90) or
more days and on which a balance of
more than $50,000 remains outstanding;
(ii) a final judgment in excess of $50,000
remains unpaid, regardless of whether it
becomes forgiven in whole or in part in
a bankruptcy proceeding; (iii) a
deficiency balance following a
foreclosure or other sale of collateral in
excess of $50,000 exists, regardless of
whether it becomes forgiven in whole or
in part in a bankruptcy proceeding; or
(iv) any loss in excess of $50,000
evidenced by an IRS Form 1099-C
(Information Reporting for Cancellation
of Debt). There is no reprieve for a
prospective purchaser who has
participated in a material way in a
transaction that caused a substantial
loss to a covered financial company.
Such prospective purchaser is
indefinitely prohibited from purchasing
assets of any covered financial company
from the FDIC notwithstanding the
passage of any amount of time. The
approach to determine whether a person
has participated in a material way in a
transaction that has caused a substantial
loss to a covered financial company is
comparatively similar to the approach
under part 340. In the proposed rule, the

dollar threshold for a substantial loss
was set at $50,000, just as it is in part
340. The FDIC believes that the $50,000
threshold is consistent with Section
210(r) because the statute sets the
standards that the FDIC shall, at a
minimum, establish by regulation and
leaves the interpretation of subjective
terms within the FDIC’s discretion. This
threshold is retained in the final rule.

Under paragraph (c)(3) of the final
rule, a person or its associated person
has demonstrated a “pattern or practice
of defalcation” with respect to
obligations to a covered financial
company if the person or associated
person has engaged in more than one
transaction that created an obligation on
the part of such person or its associated
person with intent to cause a loss to a
covered financial company or with
reckless disregard for whether such
transactions would cause a loss and the
transactions, in the aggregate, caused a
substantial loss to one or more covered
financial companies.

Although the statute restricts only the
sale of assets of the covered financial
company that held the defaulted
obligation of the prospective purchaser,
the restrictions in the final rule apply
regardless of which covered financial
company’s assets are being sold. The
FDIC continues to believe that adopting
this more stringent approach is
consistent with Section 210(r) because
the statute sets only the minimum
standards that the FDIC must meet with
implementation of the final rule.
Moreover, both commenters agreed that
the restrictions should apply to
individuals or entities who engaged in
wrongdoing with respect to any covered
financial company and one expressed
agreement with extension of the
restrictions to individuals or entities
who engaged in wrongdoing at the
expense of an insured depository
institution.

Paragraph (d) of the final rule restricts
asset sales when the FDIC provides
seller financing, including financing
authorized under section 210(h)(9) of
the Dodd-Frank Act. It restricts a
prospective purchaser from borrowing
money or accepting credit from the
FDIC in connection with the purchase of
covered financial company assets if
there has been a default with respect to
one or more obligations totaling in
excess of $1,000,000 owed by that
person or its associated person and the
person or its associated person made
any fraudulent misrepresentations in
connection with such obligation(s).

The FDIC does not intend to imply
that it will provide seller financing in
connection with any asset sales nor that,
if it elects to provide seller financing, it
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will do so to a person who does not
meet other criteria that the FDIC may
lawfully impose, such as
creditworthiness. The FDIC has no
obligation to provide seller financing
even if the person is not in any way
prohibited from purchasing assets from
the FDIC under the restrictions set forth
in the final rule.

Paragraph (f) sets forth the
requirement that a prospective
purchaser certify, before purchasing any
asset from the FDIC and under penalty
of perjury, that the sale would not be
prohibited under the final rule. This
requirement creates an effective
mechanism to comply with section
210(r) and the final rule. The FDIC will
provide the form for the certification
and the final rule contemplates that the
form may change over time.

One of the commenters suggested that
the proposed rule provide that no
proxies or indirect purchasers may be
used with the objective of ultimately
providing ownership, management or
control to an individual or entity that
would otherwise be prohibited from
purchasing assets of a covered financial
company and, further, that prospective
purchasers certify that they are not
acting on behalf of or for the benefit of
any individual or entity that would be
prohibited from purchasing assets of a
covered financial company. The FDIC
recognizes the risk that a straw buyer
may be used and has included a
statement in its form Purchaser
Eligibility Certificate requiring a
prospective purchaser to certify that
neither the identity nor form of the
prospective purchaser, nor any aspect of
the contemplated transaction, has been
created or altered with the intent, in
whole or in part, to allow an individual
or entity who otherwise would be
ineligible to purchase assets from the
FDIC to benefit directly or indirectly
from the sale. The FDIC agrees that the
proposed rule would be strengthened by
adding this requirement to the text of
the final rule and has done so in
paragraph (f).

Certain types of entities are exempt
from the self-certification requirement
under paragraph (f)(1), unless the
Director of the FDIC’s Division of
Resolutions and Receiverships (or
designee) determines that a certification
is required. These exempted entities are:
(1) State or political subdivisions of a
state; (2) federal agencies or
instrumentalities such as the
Government National Mortgage
Association; (3) federally-regulated,
government-sponsored enterprises such
as the Federal National Mortgage
Association or the Federal Home Loan
Mortgage Corporation; and (4) bridge

financial companies established by the
FDIC. Because of the nature of these
entities, including their organizational
purposes or goals and the fact that they
are subject to strict governmental
control or oversight, it is reasonable to
presume compliance with the final rule
without requiring self-certification.

One of the commenters noted that the
proposed rule does not specify the
actions to be implemented if an
improper, prohibited purchase is later
found and suggested that the final rule
provide that if a person is later found to
have engaged in a prohibited purchase,
then such purchase or acquisition is
voidable. The FDIC has considered this
suggestion and found that such a
condition could pose significant
practical issues with respect to
conveyance of title to assets purchased
from the FDIC. A conveyance that is
potentially voidable could create
uncertainty as to whether an acquirer or
subsequent purchaser of an asset holds
marketable title. Such a cloud on title
could adversely affect the value of all
assets sold by the FDIC if the market
were to apply a discount for the risk that
a sale could be voided on this basis. The
proposed rule stated that the
purchaser’s certification is made under
penalty of perjury and this is stated in
the final rule as well.

III. Regulatory Analysis and Procedure

A. Paperwork Reduction Act

In accordance with the requirements
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501, et seq.) (the “PRA”),
the FDIC may not conduct or sponsor,
and the respondent is not required to
respond to, an information collection
unless it displays a currently valid
Office of Management and Budget
(“OMB”’) control number. As indicated
by paragraph (f), the FDIC has
developed a purchaser eligibility
certification form relating to this final
rule. The form will be used to establish
compliance with the final rule by a
prospective purchaser of assets of a
covered financial company from the
FDIC. The FDIC believes that the
certification is a collection of
information under the PRA and,
consistent with the requirements of 5
CFR 1320.11, the FDIC has submitted
the form to OMB for review under
section 3507(d) of the PRA.

Title of Information Collection:
Covered Financial Company Purchaser
Eligibility Certification.

Affected Public: Prospective
purchasers of covered financial
company assets.

Frequency of Response: Event
generated.

Estimated Number of Respondents:
20.

Time per Response: 30 minutes.

Total Estimated Annual Burden: 10
hours.

The FDIC has a continuing interest in
comments on paperwork burden.
Comments are invited on (a) whether
the collection of information is
necessary for the proper performance of
the FDIC’s functions, including whether
the information has practical utility; (b)
the accuracy of the estimates of the
burden of the information collection,
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C. 601, et seq., requires
that each Federal agency either certify
that a final rule will not have a
significant economic impact on a
substantial number of small entities or
prepare an initial regulatory flexibility
analysis of the rule and publish the
analysis for comment. The RFA
provides that an agency is not required
to prepare and publish a regulatory
flexibility analysis if the agency certifies
that the final rule will not have a
significant economic impact on a
substantial number of small entities.
The FDIC hereby certifies pursuant to 5
U.S.C. 605(b) that the final rule would
not have a significant economic impact
on a substantial number of small entities
within the meaning of the RFA.

Under regulations issued by the Small
Business Administration (13 CFR
121.201), a “‘small entity” includes
those firms in the “Finance and
Insurance” sector whose size varies
from $7 million or less in assets to $175
million or less in assets. The final rule
is promulgated under Title II of the
Dodd-Frank Act, which establishes a
regime for the orderly liquidation of the
nation’s largest, and most systemic
companies. For instance, companies
subject to enhanced supervision under
the Dodd-Frank Act include bank
holding companies with assets in excess
of $50,000,000.00. The orderly
liquidation of assets of such a large,
systemic financial company generally
will involve the sale of significant
subsidiaries and business lines rather
than smaller asset sales, and such sales
are unlikely to impact a substantial
number of small entities. Accordingly,
there will be no significant economic
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impact on a substantial number of small
entities as a result of this final rule.

Moreover, the burden imposed by the
final rule is the completion of a
certification form described above in the
Paperwork Reduction Act section.
Completing the certification form does
not require the use of professional skills
or the preparation of special reports or
records and has a minimal economic
impact on those individuals and entities
that seek to purchase assets from the
FDIC. Thus, any impact on small
entities will not be substantial.

C. The Treasury and General
Government Appropriations Act, 1999—
Assessment of Federal Regulations and
Policies on Families

The FDIC has determined that the
final rule will not affect family
wellbeing within the meaning of section
654 of the Treasury and General
Government Appropriations Act,
enacted as part of the Omnibus
Consolidated and Emergency
Supplemental Appropriations Act of
1999 (Pub. L. 105-277, 112 Stat. 2681).

D. Small Business Regulatory
Enforcement Fairness Act

The Office of Management and Budget
has determined that the final rule is not
a “major rule” within the meaning of
the Small Business Regulatory
Enforcement Fairness Act of 1996
(“SBREFA”) (Pub. L. 104-121, 110 Stat.
857) which provides for agencies to
report rules to Congress and for
Congress to review such rules. The
reporting requirement is triggered in
instances where the FDIC issues a final
rule as defined by the APA (5 U.S.C. 551
et seq.). Because the FDIC is issuing a
final rule as defined by the APA, the
FDIC will file the reports required by
the SBREFA.

E. Plain Language

Section 722 of the Gramm-Leach-
Bliley Act of 1999 (Pub. L. 106-102, 113
Stat. 1338, 1471) requires the Federal
banking agencies to use plain language
in all proposed and final rules
published after January 1, 2000. The
FDIC has sought to present the final rule
in a simple and straightforward manner.

Text of the Final Rule
Federal Deposit Insurance Corporation
12 CFR Chapter III

List of Subjects in 12 CFR Part 380

Asset disposition, Bank holding
companies, Covered financial
companies, Financial companies,
Holding companies, Insurance
companies, Nonbank financial
companies.

Authority and Issuance

For the reasons set forth in the
Supplementary Information, the Federal
Deposit Insurance Corporation amends
Part 380 of Chapter III of Title 12, Code
of Federal Regulations as follows:

PART 380—ORDERLY LIQUIDATION
AUTHORITY

m 1. Amend the authority for part 380 to
read as follows:

Authority: 12 U.S.C. 5389; 12 U.S.C.
5390(s)(3); 12 U.S.C. 5390(b)(1)(C); 12 U.S.C.
5390(a)(7)(D); 12 U.S.C. 5381(b); 12 U.S.C.
5390(r).

m 2. Part 380 is amended by adding
§380.13 to read as follows:

§380.13 Restrictions on sale of assets of
a covered financial company by the Federal
Deposit Insurance Corporation.

(a) Purpose and applicability. (1)
Purpose. The purpose of this section is
to prohibit individuals or entities that
profited or engaged in wrongdoing at
the expense of a covered financial
company or an insured depository
institution, or seriously mismanaged a
covered financial company or an
insured depository institution, from
buying assets of a covered financial
company from the FDIC.

(2) Applicability. (i) The restrictions
of this section apply to the sale of assets
of a covered financial company by the
FDIC as receiver or in its corporate
capacity.

(ii) The restrictions in this section
apply to the sale of assets of a bridge
financial company if:

(A) The sale is not in the ordinary
course of business of the bridge
financial company, and

(B) The approval or non-objection of
the FDIC is required in connection with
the sale according to the charter, articles
of association, bylaws or other
documents or instruments establishing
the governance of the bridge financial
company and the authorities of its board
of directors and executive officers.

(iii) In the case of a sale of securities
backed by a pool of assets that may
include assets of a covered financial
company by a trust or other entity, this
section applies only to the sale of assets
by the FDIC to an underwriter in an
initial offering, and not to any other
purchaser of the securities.

(iv) The restrictions of this section do
not apply to a sale of a security or a
group or index of securities, a
commodity, or any qualified financial
contract that customarily is traded
through a financial intermediary, as
defined in paragraph (b) of this section,
where the seller cannot control selection
of the purchaser and the sale is

consummated through that customary
practice.

(v) The restrictions of this section do
not apply to a judicial sale or a trustee’s
sale of property that secures an
obligation to the FDIC where the sale is
not conducted or controlled by the
FDIC.

(vi) The restrictions of this section do
not apply to the sale or transfer of an
asset if such sale or transfer resolves or
settles, or is part of the resolution or
settlement of, one (1) or more claims or
obligations that have been, or could
have been, asserted by the FDIC against
the person with whom the FDIC is
settling regardless of the amount of such
claims or obligations.

(3) The FDIC retains the authority to
establish other policies restricting asset
sales. Neither 12 U.S.C. 5390(r) nor this
section in any way limits the authority
of the FDIC to establish policies
prohibiting the sale of assets to
prospective purchasers who have
injured the respective covered financial
company, or to other prospective
purchasers, such as certain employees
or contractors of the FDIC, or
individuals who are not in compliance
with the terms of any debt or duty owed
to the FDIC in any of its capacities. Any
such policies may be independent of, in
conjunction with, or in addition to the
restrictions set forth in this part.

(b) Definitions. Many of the terms
used in this section are defined in the
Dodd-Frank Wall Street Reform and
Consumer Protection Act, 12 U.S.C.
5301, et seq. Additionally, for the
purposes of this section, the following
terms are defined:

(1) Associated person. An “‘associated
person” of an individual or entity
means:

(i) With respect to an individual:

(A) The individual’s spouse or
dependent child or any member of his
or her immediate household;

(B) A partnership of which the
individual is or was a general or limited
partner or a limited liability company of
which the individual is or was a
member; or

(C) A corporation of which the
individual is or was an officer or
director;

(ii) With respect to a partnership, a
managing or general partner of the
partnership or with respect to a limited
liability company, a manager; or

(iii) With respect to any entity, an
individual or entity who, acting
individually or in concert with one or
more individuals or entities, owns or
controls 25 percent or more of the
entity.
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(2) Default. The term “default” means
any failure to comply with the terms of
an obligation to such an extent that:

(i) A judgment has been rendered in
favor of the FDIC or a covered financial
company; or

(i) In the case of a secured obligation,
the lien on property securing such
obligation has been foreclosed.

(3) Financial intermediary. The term
“financial intermediary” means any
broker, dealer, bank, underwriter,
exchange, clearing agency registered
with the SEC under section 17A of the
Securities Exchange Act of 1934,
transfer agent (as defined in section
3(a)(25) of the Securities Exchange Act
of 1934), central counterparty or any
other entity whose role is to facilitate a
transaction by, as a riskless
intermediary, purchasing a security or
qualified financial contract from one
counterparty and then selling it to
another.

(4) Obligation. The term ‘“‘obligation”
means any debt or duty to pay money
owed to the FDIC or a covered financial
company, including any guarantee of
any such debt or duty.

(5) Person. The term “person’’ means
an individual, or an entity with a legally
independent existence, including: A
trustee; the beneficiary of at least a 25
percent share of the proceeds of a trust;
a partnership; a limited liability
company; a corporation; an association;
or other organization or society.

(6) Substantial loss. The term
“substantial loss”” means:

(i) An obligation that is delinquent for
ninety (90) or more days and on which
there remains an outstanding balance of
more than $50,000;

(ii) An unpaid final judgment in
excess of $50,000 regardless of whether
it becomes forgiven in whole or in part
in a bankruptcy proceeding;

(iii) A deficiency balance following a
foreclosure of collateral in excess of
$50,000, regardless of whether it
becomes forgiven in whole or in part in
a bankruptcy proceeding; or

(iv) Any loss in excess of $50,000
evidenced by an IRS Form 1099-C
(Information Reporting for Cancellation
of Debt).

(c) Restrictions on the sale of assets.
(1) A person may not acquire any assets
of a covered financial company from the
FDIC if, prior to the appointment of the
FDIC as receiver for the covered
financial company, the person or its
associated person:

(i) Has participated as an officer or
director of a covered financial company
or of an affiliate of a covered financial
company in a material way in one or
more transactions that caused a

substantial loss to a covered financial
companys;

(ii) Has been removed from, or
prohibited from participating in the
affairs of, a financial company pursuant
to any final enforcement action by its
primary financial regulatory agency;

(iii) Has demonstrated a pattern or
practice of defalcation regarding
obligations to a covered financial
companys;

(iv) Has been convicted of committing
or conspiring to commit any offense
under 18 U.S.C. 215, 656, 657, 1005,
1006, 1007, 1008, 1014, 1032, 1341,
1343 or 1344 affecting any covered
financial company and there has been a
default with respect to one or more
obligations owed by that person or its
associated person; or

(v) Would be prohibited from
purchasing the assets of a failed insured
depository institution from the FDIC
under 12 U.S.C. 1821(p) or its
implementing regulation at 12 CFR part
340.

(2) For purposes of paragraph (c)(1) of
this section, a person has participated in
a “material way in a transaction that
caused a substantial loss to a covered
financial company” if, in connection
with a substantial loss to the covered
financial company, the person has been
found in a final determination by a
court or administrative tribunal, or is
alleged in a judicial or administrative
action brought by a primary financial
regulatory agency or by any component
of the government of the United States
or of any state:

(i) To have violated any law,
regulation, or order issued by a federal
or state regulatory agency, or breached
or defaulted on a written agreement
with a federal or state regulatory agency,
or breached a written agreement with a
covered financial company; or

(ii) To have breached a tiduciary duty
owed to a covered financial company.

(3) For purposes of paragraph (c)(1) of
this section, a person or its associated
person has demonstrated a “pattern or
practice of defalcation” regarding
obligations to a covered financial
company if the person or associated
person has:

(i) Engaged in more than one
transaction that created an obligation on
the part of such person or its associated
person with intent to cause a loss to any
financial company or with reckless
disregard for whether such transactions
would cause a loss to any such financial
company; and

(ii) The transactions, in the aggregate,
caused a substantial loss to one or more
covered financial companies.

(d) Restrictions when FDIC provides
seller financing. A person may not

borrow money or accept credit from the
FDIC in connection with the purchase of
any assets from the FDIC or any covered
financial company if:

(1) There has been a default with
respect to one or more obligations
totaling in excess of $1,000,000 owed by
that person or its associated person; and

(2) The person or its associated person
made any fraudulent misrepresentations
in connection with any such
obligation(s).

(e) No obligation to provide seller
financing. The FDIC still has the right to
make an independent determination,
based upon all relevant facts of a
person’s financial condition and history,
of that person’s eligibility to receive any
loan or extension of credit from the
FDIC, even if the person is not in any
way disqualified from purchasing assets
from the FDIC under the restrictions set
forth in this section.

(f) Purchaser eligibility certificate
required. (1) Before any person may
purchase any asset from the FDIC that
person must certify, under penalty of
perjury, that none of the restrictions
contained in this section applies to the
purchase. The person must also certify
that neither the identity nor form of the
person, nor any aspect of the
contemplated transaction, has been
created or altered with the intent, in
whole or in part, to allow an individual
or entity who otherwise would be
ineligible to purchase assets from the
FDIC to benefit directly or indirectly
from the proposed transaction. The
FDIC may establish the form of the
certification and may change the form
from time to time.

(2) Notwithstanding paragraph (f)(1)
of this section, and unless the Director
of the FDIC’s Division of Resolutions
and Receiverships, or designee, in his or
her discretion so requires, a certification
need not be provided by:

(i) A state or political subdivision of
a state;

(ii) A federal agency or
instrumentality such as the Government
National Mortgage Association;

(iii) A federally-regulated,
government-sponsored enterprise such
as Federal National Mortgage
Association or Federal Home Loan
Mortgage Corporation; or

(iv) A bridge financial company.

Dated at Washington, DC, this 8th day of
April, 2014.

By Order of the Board of Directors, Federal
Deposit Insurance Corporation.

Robert E. Feldman,

Executive Secretary.

[FR Doc. 201408258 Filed 4-11-14; 8:45 am]
BILLING CODE 6714-01-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2013-0772; Special
Conditions No. 25-520-SC]

Special Conditions: Embraer S.A.,
Model EMB-550 Airplanes; Flight
Envelope Protection: Normal Load
Factor (g) Limiting

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

SUMMARY: These special conditions are
issued for the Embraer S.A. Model
EMB-550 airplane. This airplane will
have a novel or unusual design feature
associated with an electronic flight
control system that prevents the pilot
from inadvertently or intentionally
exceeding the positive or negative
airplane limit load factor. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for this design feature.
These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

DATES: Effective Date: May 14, 2014.

FOR FURTHER INFORMATION CONTACT: Joe
Jacobsen, FAA, Airplane and Flight
Crew Interface Branch, Transport
Airplane Directorate, Aircraft
Certification Service, 1601 Lind Avenue
SW., Renton, Washington 98057-3356;
telephone 425-227-2011; facsimile
425-227-1149.

SUPPLEMENTARY INFORMATION:

Background

On May 14, 2009, Embraer S.A.
applied for a type certificate for its new
Model EMB-550 airplane. The Model
EMB-550 airplane is the first of a new
family of jet airplanes designed for
corporate flight, fractional, charter, and
private owner operations. The airplane
has a conventional configuration with
low wing and T-tail empennage. The
primary structure is metal with
composite empennage and control
surfaces. The Model EMB-550 airplane
is designed for 8 passengers, with a
maximum of 12 passengers. It is
equipped with two Honeywell
HTF7500-E medium bypass ratio
turbofan engines mounted on aft
fuselage pylons. Each engine produces
approximately 6,540 pounds of thrust
for normal takeoff. The primary flight
controls consist of hydraulically

powered fly-by-wire elevators, ailerons,
and rudders controlled by the pilot or
copilot sidestick.

The design of the electronic flight
control system for the Model EMB-550
airplane incorporates normal load factor
limiting on a full time basis that
prevents the flight crew from
inadvertently or intentionally exceeding
the positive or negative airplane limit
load factor. This feature is considered
novel and unusual in that the current
regulations do not provide standards for
maneuverability and controllability
evaluations for such systems.

Type Certification Basis

Under the provisions of Title 14,
Federal Code of Regulations (14 CFR)
21.17, Embraer S.A. must show that the
Model EMB-550 airplane meets the
applicable provisions of part 25, as
amended by Amendments 25—1 through
25-127 thereto.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Model EMB-550 airplane
because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of
§21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same or similar novel
or unusual design feature, the special
conditions would also apply to the other
model under § 21.101.

In addition to the applicable
airworthiness regulations and special
conditions, the Model EMB-550
airplane must comply with the fuel vent
and exhaust emission requirements of
14 CFR part 34 and the noise
certification requirements of 14 CFR
part 36, and the FAA must issue a
finding of regulatory adequacy under
§611 of Public Law 92-574, the ‘“Noise
Control Act of 1972.”

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with §11.38, and they become part of
the type-certification basis under
§21.17(a)(2).

Novel or Unusual Design Features

The Model EMB-550 airplane will
incorporate the following novel or
unusual design features: The design of
the electronic flight control system
incorporates normal load factor limiting
on a full-time basis that will prevent the
flight crew from inadvertently or
intentionally exceeding the positive or
negative airplane limit load factor. This

feature is considered novel because the
current regulations do not provide
standards for maneuverability and
controllability evaluations for such
systems. Therefore, special conditions
are needed to ensure adequate
maneuverability and controllability
when using this design feature.

Discussion

Title 14, Code of Federal Regulations,
part 25 sections do not specify
requirements or policy for
demonstrating maneuver control that
impose any handling qualities
requirements beyond the design limit
structural loads. Nevertheless, some
pilots have become accustomed to the
availability of this excess maneuver
capacity in case of extreme emergency
such as upset recoveries or collision
avoidance.

As with previous fly-by-wire
airplanes, the FAA has no regulatory or
safety reason to prohibit a design for an
electronic flight control system with
load factor limiting. It is possible that
pilots accustomed to this feature feel
more freedom in commanding full-stick
displacement maneuvers because of the
following:

e Knowledge that the limit system
will protect the structure,

e Low stick force/displacement
gradients,

e Smooth transition from pilot
elevator control to limit control.

These special conditions will ensure
adequate maneuverability and
controllability when using this design
feature.

Discussion of Comments

Notice of proposed special conditions
No. 25-13-05-SC for Embraer S.A.
Model EMB-550 airplanes was
published in the Federal Register on
October 25, 2013 (78 FR 63902). No
comments were received, and the
special conditions are adopted as
proposed.

Applicability

As discussed above, these special
conditions are applicable to the Model
EMB-550 airplane. Should Embraer
S.A. apply at a later date for a change
to the type certificate to include another
model incorporating the same novel or
unusual design feature, the special
conditions would apply to that model as
well.

Conclusion

This action affects only certain novel
or unusual design features on one model
of airplanes. It is not a rule of general
applicability.
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List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

m The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Embraer S.A.
Model EMB-550 airplanes.

1. Flight Envelope Protection: Normal
Load Factor (g) Limiting.

To meet the intent of adequate
maneuverability and controllability
required by § 25.143(a), and in addition
to the requirements of § 25.143(a) and in
the absence of other limiting factors, the
following special conditions are issued
based on § 25.333(b):

(a) The positive limiting load factor
must not be less than:

(1) 2.5g for the normal state of the
electronic flight control system with the
high lift devices retracted.

(2) 2.0g for the normal state of the
electronic flight control system with the
high lift devices extended.

(b) The negative limiting load factor
must be equal to or more negative than:

(1) Minus 1.0g for the normal state of
the electronic flight control system with
the high lift devices retracted.

(2) 0.0g for the normal state of the
electronic flight control system with
high lift devices extended.

(c) Maximum reachable positive load
factor wings level may be limited by the
characteristics of the electronic flight
control system or flight envelope
protections (other than load factor
protection) provided that:

(1) The required values are readily
achievable in turns, and

(2) That wings level pitch up is
satisfactory.

(d) Maximum achievable negative
load factor may be limited by the
characteristics of the electronic flight
control system or flight envelope
protections (other than load factor
protection) provided that:

(1) Pitch down responsiveness is
satisfactory, and

(2) From level flight, 0g is readily
achievable, or alternatively, a
satisfactory trajectory change is readily
achievable at operational speeds. For
the FAA to consider a trajectory change
as satisfactory, the applicant should
propose and justify a pitch rate that
provides sufficient maneuvering
capability in the most critical scenarios.

(e) Compliance demonstration with
the above requirements may be

performed without ice accretion on the
airframe.

(f) These special conditions do not
impose an upper bound for the normal
load factor limit, nor does it require that
the limiter exist. If the limit is set at a
value beyond the structural design limit
maneuvering load factor n of
§§25.333(b), 25.337(b), 25.337(c), there
should be a very obvious positive tactile
feel built into the controller so that it
serves as a deterrent to inadvertently
exceeding the structural limit.

Issued in Renton, Washington, on April 8,
2014.

John P. Piccola,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2014—-08275 Filed 4-11-14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 36

[Docket No. FAA-2012-0948; Amdt. No. 36—
30]

RIN 2120-AJ96
Stage 3 Helicopter Noise Certification
Standards; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: The Federal Aviation
Administration (FAA) published in the
Federal Register of March 4, 2014 a
document adopting more stringent noise
certification standards for helicopters
that are certificated in the United States
(U.S.). Inadvertently the incorrect
amendment number was assigned. This
document corrects the amendment
number cited in the heading of the final
rule.
DATES: This correction is effective April
14, 2014.
FOR FURTHER INFORMATION CONTACT:
Katherine Haley, Office of Rulemaking,
ARM-203, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone (202) 267-5708; fax (202)
267-5075; email ralen.gao@faa.gov.
SUPPLEMENTARY INFORMATION: The FAA
published a document in the Federal
Register of March 4, 2014 (79 FR 12040)
as Amendment Number 36-29. In FR
Doc. 2014-04479, Amdt. No. 36-29 is
incorrect. This document corrects the
amendment number published on
March 4, 2014.

In FR Doc. 2014-04479, beginning on
page 12040 in the Federal Register of

March 4, 2014, make the following
correction:

On page 12040, in the second column
heading, correct the amendment number
from ““36-29” to “36-30"".

Issued in Washington, DC, on April 4,
2014.

Lirio Liu,

Director, Office of Rulemaking.

[FR Doc. 2014-07941 Filed 4-11-14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2013-0951; Airspace
Docket No. 13—-ASW-22]

RIN 2120-AA66

Modification of Area Navigation
(RNAV) Route Q-20, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies RNAV
route Q—20 by relocating the FUSCO
waypoint (WP) southwest to match the
intersection of Jet routes J-15 and J-183.
This action enhances the safe and
efficient management of aircraft within
the National Airspace System.

DATES: Effective Date: 0901 UTC, July
24, 2014. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Colby Abbott, Airspace Policy and
Regulations Group, Office of Airspace
Services, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:
History

The FAA published in the Federal
Register a notice of proposed
rulemaking (NPRM) to amend Q-20 by
moving the FUSCO WP to match the
intersection of Jet Routes J-15 and J—
183, and re-designate the WP as a fix (78
FR 70900, November 27, 2013).
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received.
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Differences From the NPRM

Subsequent to publication of the
NPRM, a refined geographic latitude/
longitude position was calculated for
the FUSCO WP in the description of
RNAYV route Q-20. In the NPRM, the
FUSCO waypoint geographic position
was proposed at “lat. 31°10°38” N., long.
101°19’47” W.” It has been determined
that a more accurate alignment of the
WP position is “lat. 31°10"37” N., long.
101°19°45” W.” This rule changes the
FUSCO WP geographic position in the
RNAYV route Q—20 description to “lat.
31°10"37” N, long. 101°19°45” W.” to
more accurately reflect the WP location
and match the information contained in
the FAA’s aeronautical database.

This is a minor change to more
accurately reflect the position of the
FUSCO WP in the descriptions of RNAV
route Q—20; therefore, notice and public
procedure under 5 U.S.C. 553(b) are
unnecessary.

The Rule

The FAA is amending Title 14, Code
of Federal Regulations (14 CFR) part 71
by modifying Q-20 in support of the
Houston Metroplex project to improve
air traffic flows, increase capacity and
fuel efficiency, and reduced track
distances. Q—20 extends between the
Corona, NM, VHF Omnidirectional
Range/Tactical Air Navigation
(VORTAC) navigation aid and the
Junction, TX, VORTAC navigation aid.
This action amends Q-20 by relocating
the FUSCO WP 0.48 nautical miles
southwest to match the intersection of
J—15 and J-183. Additionally, this action
re-designates FUSCO as a fix. This
modification enables aircraft flying
eastbound via J-15, J-183, or Q-20, to
file direct, after FUSCO, to a published
transition to any of the Houston
Standard Terminal Arrival Routes. This
rule simplifies flight plan filing and
flight management computer entries;
thus, reducing the potential for routing

errors in addition to the benefits
mentioned previously.

High altitude RNAV routes are
published in paragraph 2006 of FAA
Order 7400.9X dated August 7, 2013,
and effective September 15, 2013, which
is incorporated by reference in 14 CFR
71.1. The RNAV route listed in this rule
will be subsequently published in the
Order.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it modifies the route structure as

Q-20 CNX, NM to JCT, TX [Amended]

Corona (CNX), NM
HONDS, NM
UNNOS, NM
FUSCO, TX
Junction (JCT), TX

Issued in Washington, DC, on April 7,
2014.
Gary A. Norek,

Manager, Airspace Policy and Regulations
Group.

[FR Doc. 2014-08243 Filed 4-11-14; 8:45 am]
BILLING CODE 4910-13-P

VORTAC
FIX

FIX
VORTAC

required to enhance the safe and
efficient flow of air traffic in the United
States.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, “Environmental
Impacts: Policies and Procedures,”
paragraph 311a. This airspace action
consists of a modification of an existing
airway and is not expected to cause any
potentially significant environmental
impacts, and no extraordinary
circumstances exist that warrant
preparation of an environmental
assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9X,
Airspace Designations and Reporting
Points, dated August 7, 2013, and
effective September 15, 2013, is
amended as follows:

Paragraph 2006 United States Area
Navigation Routes
* * * * *

(Lat. 34°22”01" N., long. 105°40741" W.)
(Lat. 33°34”700" N., long. 104°51712" W.)
WP (Lat. 32°57700" N., long. 103°56”00" W.)
(Lat. 31°10”37” N., long. 101°19745" W.)
(Lat. 30°35”53" N., long. 99°49”703" W.)
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 179
[Docket No. FDA-2001-F-0049 (Formerly
Docket No. 01F-0047)]

Irradiation in the Production,
Processing and Handling of Food

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (“FDA” or “we”) is
amending the food additive regulations
to provide for the safe use of ionizing
radiation for control of food-borne
pathogens in crustaceans at a maximum
absorbed dose of 6.0 kiloGray (kGy).
This action is in response to a petition
filed by the National Fisheries Institute.
DATES: This rule is effective April 14,
2014. See section VII of this document
for information on the filing of
objections. Submit either electronic or
written objections and requests for a
hearing by May 14, 2014.

ADDRESSES: You may submit either
electronic or written objections and
requests for a hearing identified by
Docket No. FDA-2001-F-0049, by any
of the following methods:

Electronic Submissions

Submit electronic objections in the
following way:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Written Submissions

Submit written objections in the
following ways:

e Mail/Hand delivery/Courier (for
paper submissions): Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, Rm.
1061, Rockville, MD 20852.

Instructions: All submissions received
must include the Agency name and
Docket No. FDA-2001-F-0049 for this
rulemaking. All objections received will
be posted without change to http://
www.regulations.gov, including any
personal information provided. For
detailed instructions on submitting
objections, see the “Objections” heading
of the SUPPLEMENTARY INFORMATION
section.

Docket: For access to the docket to
read background documents or
objections received, go to http://
www.regulations.gov and insert the
docket number(s), found in brackets in
the heading of this document, into the

“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, Rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Teresa A. Croce, Center for Food Safety
and Applied Nutrition (HFS-265), Food
and Drug Administration, 5100 Paint
Branch Pkwy., College Park, MD 20740,
240-402-1281.

SUPPLEMENTARY INFORMATION:

I. Background

In a notice published in the Federal
Register of February 6, 2001 (66 FR
9086), we announced that a food
additive petition (FAP 1M4727) had
been filed by the National Fisheries
Institute, 1901 North Fort Myer Dr.,
Arlington, VA 22209 (petitioner). The
petition proposed that the food additive
regulations in part 179, Irradiation in
the Production, Processing and
Handling of Food (21 CFR part 179), be
amended to provide for the safe use of
approved sources of ionizing radiation
for control of food-borne pathogens in
raw, frozen, cooked, partially cooked,
shelled, or dried ? crustaceans or cooked
or ready-to-cook crustaceans processed
with batter, breading, spices, or small
amounts of other food ingredients. In a
letter dated July 16, 2009, the petitioner
asked FDA to modify the scope of the
petition to exclude consideration of
breaded and battered crustaceans.
Subsequently, we published an
amended notice of filing for the petition
of February 6, 2001, in the Federal
Register (74 FR 47592; September 16,
2009), indicating that the petition
proposed to amend the regulations in
part 179 to provide for the use of
ionizing radiation for the control of
food-borne pathogens in raw, frozen,
cooked, partially cooked, shelled, or
dried crustaceans, or cooked or ready-
to-cook crustaceans processed with
spices or small amounts of other food
ingredients. On August 31, 2012, at our
request the petitioner clarified the scope
of its amended petition from 2009 by
providing us with a list of the particular
“other food ingredients” that would be
added to the crustaceans prior to being
irradiated (Ref. 2).

The petitioner requested a maximum
absorbed dose of 6.0 kGy to achieve a
6-log reduction of Listeria
monocytogenes.

II. Evaluation of Safety

Under section 201(s) of the Federal
Food, Drug, and Cosmetic Act (the
FD&C Act) (21 U.S.C. 321(s)), a source
of radiation used to treat food is defined

1Dried crustaceans refer to crustaceans with a
water activity (aw) of 0.85 or below (Ref. 1).

as a food additive.2 While the source of
radiation is not literally added to the
food, the radiation is used to process or
treat food, such that, analogous to other
food processing technologies, its use can
affect the characteristics of the food. In
the subject petition, the intended
technical effect is to reduce the
microbial load on and prolong the shelf
life of crustaceans.

Under section 409(c)(3)(A) of the
FD&C Act (21 U.S.C.348(c)(3)(A)), a food
additive cannot be approved for a
particular use unless a fair evaluation of
the evidence establishes that the
additive is safe for that use. Safe or
safety in the context of food additives
“means that there is a reasonable
certainty in the minds of competent
scientists that the substance is not
harmful under the intended conditions
of use. It is impossible in the present
state of scientific knowledge to establish
with complete certainty the absolute
harmlessness of the use of any
substance.” 3

The FD&C Act does not prescribe the
safety tests to be performed and not all
food additives require the same amount
or type of testing. The amount and type
of testing required to establish the safety
of an additive will vary depending on
the particular additive and its intended
use.

Specifically, in evaluating the safety
of a source of radiation to treat food
intended for human consumption, we
must identify the various effects that
may result from irradiating the food and
assess whether any of these effects pose
a public health concern. In this regard,
the following three areas of possible
concern need to be addressed: (1)
Potential toxicity, (2) nutritional
adequacy, and (3) potential
microbiological risk from the treated
food. Each of these areas is discussed in
detail in this document. We have
considered the data and studies
submitted in the subject petition as well
as additional data and information in
our possession relevant to safety. This
includes our previous evaluations of the
safety of the irradiation of other foods,
including the irradiation of poultry
(“poultry rule”) (55 FR 18538; May 2,
1990), the irradiation of meat (“meat
rule”) (62 FR 64107; December 3, 1997),
the irradiation of molluscan shellfish

2The term “food additive” means any substance
the intended use of which results or may reasonably
be expected to result, directly or indirectly, in its
becoming a component or otherwise affecting the
characteristics of any food (including any substance
intended for use in producing, manufacturing,
packing, processing, preparing, treating, packaging,
transporting, or holding food; and including any
source of radiation intended for any such use) (21
U.S.C. 321(s)).

321 CFR 170.3(i).
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(“molluscan shellfish rule”’) (70 FR
48057; August 16, 2005), and the
irradiation of fresh iceberg lettuce and
fresh spinach (““fresh iceberg lettuce and
fresh spinach rule”) (73 FR 49593;
August 22, 2008).

A. Radiation Chemistry

“Radiation chemistry” refers to the
chemical reactions that occur as a result
of the absorption of ionizing radiation.
Numerous studies regarding the
chemical effects of ionizing radiation on
different foods under varied conditions
have led to a sound understanding of
the fundamental principles of radiation
chemistry.4 The knowledge gained
through these studies provided us with
a knowledge base from which general
conclusions about irradiated foods can
be drawn by extrapolating from data on
particular foods irradiated under
specific conditions to similar types of
foods irradiated under different, yet
related, conditions. Overall, the data
show that the type and amount of
products generated by the radiation-
induced chemical reactions (“radiolysis
products’) are dependent upon the
chemical constituents of the food and
the specific conditions under which the
food has been irradiated. The principles
of radiation chemistry also govern the
extent of change, if any, in the nutrient
level and the microbial load of
irradiated foods.

We have reviewed the pertinent data
and information concerning radiation
chemistry as it applies specifically to
crustaceans irradiated at a maximum
absorbed dose of 6.0 kGy. As described
in the review memoranda, our safety
review of the conditions of use generally
focused on the effects of irradiation on
the portion that individuals are most
likely to consume, i.e., the meat or flesh
of crustaceans.

1. Factors Affecting the Radiation
Chemistry of Foods

Along with the chemical composition
of the food, the specific conditions of
irradiation are essential to assessing the
radiation chemistry of a given food. The
specific conditions include radiation
dose, physical state of the food (e.g,
solid or frozen versus liquid or non-

4 Several books provide more detailed discussions
of radiation chemistry with references to the large
number of original research studies, particularly in
the area of food irradiation. Sources that can be
consulted for further information include, but are
not limited to: “Radiation Chemistry of Major Food
Components,” edited by P.S. Elias and A.J. Cohen,
Elsevier, Amsterdam, 1977; “Recent Advances in
Food Irradiation,” edited by P.S. Elias and A.].
Cohen, Elsevier, Amsterdam, 1983; and J.F. Diehl,
“Chemical Effects of Ionizing Radiation,” Chapter 3
in “Safety of Irradiated Foods,”” Marcel Dekker,
New York, 1995.

frozen state, dried versus hydrated
state), and ambient atmosphere (e.g., air,
reduced oxygen, or vacuum). The
radiation dose directly affects the levels
of radiolysis products generated in a
particular food; therefore, we can
extrapolate from data obtained at higher
radiation doses to draw conclusions
about the amounts of radiolysis
products expected to be generated at
lower doses. Generally, the types of
radiolysis products resulting from
irradiation are similar to those products
generated by alternative food processing
methods, such as canning and cooking
(Refs. 3 and 4).

The extent of chemical change that
occurs when food is irradiated is also
determined by the physical state of the
food. When the food is in a frozen state,
the initial radiolysis products have a
greater tendency to recombine rather
than diffuse throughout the food and
react with other food components.
Provided all conditions are the same,
including dose and ambient
atmosphere, the extent of chemical
change that occurs in a specific food
will be lower if the food is in a frozen
state than a non-frozen state because the
radiolysis products are less mobile in
frozen conditions. Likewise, the extent
of change in the dehydrated state is less
than the change that occurs in the fully
hydrated state.

Furthermore, the atmosphere can
affect the formation of radiolytic
products in a given food, thus having
the potential to affect the chemical
composition of the food. Irradiation in
oxygenated environments facilitates the
formation of additional oxidation-
reduction (redox) agents as a result of
the interaction between oxygen and the
radiolysis products of water (e.g.,
hydrogen radical, hydroxide radical,
and solvated electrons (a free electron in
a solution)). Because all foods have
components that are susceptible to
redox reactions, an atmosphere with
high oxygen content increases the
likelihood of such occurrences and
therefore, leads to the formation of a
greater number and variety of radiolysis
products when compared to an
atmosphere with low oxygen content
(Refs. 3 and 5). The final products of
radiation-induced oxidation reactions in
foods are similar to those produced by
oxidation reactions induced by other
processes (e.g., storage or heating in air).

In general, the types of radiolysis
products generated by irradiation are
similar to those produced by other food
processing methods (Refs. 3 and 4).
Radiation-induced chemical changes, if
sufficiently large, however, may cause
changes in the organoleptic or sensory
properties of the food. Because food

processors wish to avoid undesirable
effects on taste, odor, color, or texture,
there is an incentive to minimize the
extent of these chemical changes in
food. Thus, in most cases, the dosage
selected will be the lowest dose
required to achieve the desired effect,
and the irradiation will be conducted
under reduced oxygen levels and/or on
food held at low temperatures or in the
frozen state.®

2. Radiation Chemistry of the Major
Components of Crustaceans

The major components of crustaceans
are water, proteins, and lipids.
Irradiation of water produces reactive
hydroxyl and hydrogen radicals. These
radicals are likely to recombine forming
water, hydrogen gas, or hydrogen
peroxide; however, they can react with
other components of the irradiated food,
in this instance, crustaceans, forming
secondary radiolysis products. While
the most significant effects of irradiation
on the protein and lipid components of
crustaceans result from chemical
reactions induced by radicals generated
from the radiolysis of water, additional
radiolysis products can result directly
from the absorbed radiation. These
products form in very small amounts
and are the same as or similar to
compounds found in food that have not
been irradiated (Ref. 4).

Because meat is high in protein,
lipids, and water, the radiation
chemistry of proteins, lipids, and water
(in both liquid and frozen states) was
extensively discussed in the preamble to
the meat rule (62 FR 64107 at 64110 to
64111). The radiation chemistry of
proteins and lipids discussed in the
meat rule is also relevant to other flesh
foods, including foods such as poultry
and fish, that may be referred to as
“meat” in common usage, but that do
not conform to the definition of meat in
9 CFR 301.2.

Crustaceans are similar to other flesh
foods in that they consist predominately
of protein (up to 21 percent), lipid
(approximately 1 to 2 percent), and
water (74 to 84 percent). However, they
differ from other flesh food in that they
contain lower levels of fat and slightly
higher levels of carbohydrate (up to 2.5
percent) by weight of the raw edible
portion (Ref. 6). While the carbohydrate
level in crustaceans is slightly higher
than in other flesh foods, the overall
level remains relatively low.

a. Proteins. We have previously
provided a detailed discussion of

5In the case of crustaceans, irradiation would
occur under either chilled or frozen conditions.
This temperature requirement is not necessary for
dried crustaceans because they are shelf stable due
to their low water activity.
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protein radiation chemistry in the meat
and molluscan shellfish rules. Studies
conducted with high-protein foods such
as meat, poultry, and seafood, have
established that most of the radiolysis
products derived from proteins possess
the same amino acid composition and
may be denatured (i.e., only altered in
their secondary and tertiary structures).
Although the changes to proteins caused
by ionizing radiation are similar to those
that occur as a result of heating, the
changes are far less pronounced and the
amounts of reaction products generated
are far lower (Refs. 4 and 7). Studies
have established that there is little
change in the amino acid composition
of fish irradiated at doses of 50 kGy and
below, which is above the maximum
absorbed dose for crustaceans—6.0 kGy
(Ref. 8). Therefore, we conclude that no
significant change in the amino acid
composition of crustaceans is expected
to result from the conditions set forth in
this regulation.

b. Carbohydrates. The main effects of
ionizing radiation on carbohydrates in
foods have been studied extensively and
discussed at length in the scientific
literature (Refs. 9 and 10) as well as in
reviews by such bodies as the World
Health Organization (WHO) (Ref. 11). In
the presence of water, carbohydrates
react primarily with the hydroxyl
radicals generated by radiolysis of water
resulting in the abstraction of hydrogen
from the carbon-hydrogen bonds of the
carbohydrate, forming water and a
carbohydrate radical. Carbohydrate
radicals may result from ionization of
monosaccharides such as glucose or
polysaccharides such as starch. In
polysaccharides, the glycosidic linkages
between constituent monosaccharide
units may be broken, effectively
shortening the polysaccharide chains.
Starch may be degraded into dextrins,
maltose, and glucose. Sugar acids,
ketones, and other sugar
monosaccharides may also be formed as
a result of ionizing radiation. Various
studies have demonstrated that
radiation-induced products formed from
starches of different origin are
qualitatively similar. The overall effects
of ionizing radiation on carbohydrates
are the same as those caused by cooking
and other food processing treatments,
and carbohydrates present as a
component of food are less sensitive to
the effects of irradiation than pure
carbohydrates (Ref. 3). No significant
change in the carbohydrate composition
of crustaceans is expected to occur
under the conditions set forth in this
regulation, i.e., at a maximum absorbed
dose of 6.0 kGy.

c. Lipids. We have previously
provided a detailed discussion on the

radiation chemistry of lipids in both the
preambles to the meat and molluscan
shellfish rules (62 FR 64107 at 64110 to
64111 and 70 FR 48057 at 48060,
respectively). This discussion noted that
studies have identified a variety of
radiolysis products derived from lipids.
These include fatty acids, esters,
aldehydes, ketones, alkanes, alkenes,
and other hydrocarbons, which are
identical or analogous to compounds
found in foods that have not been
irradiated, but have been subjected to a
different type of processing (Refs. 12
and 13). Heating food causes the lipids
to produce these types of compounds,
but in levels far greater than the trace
amounts produced from irradiating food
(Ref. 14).

One major difference between fish
(both shellfish and finfish) and other
flesh foods is the predominance of
polyunsaturated fatty acids (PUFAs) in
the lipid phase of fish. PUFAs are a
subclass of lipids that have a higher
degree of unsaturation in the
hydrocarbon chain compared to
saturated (e.g., stearic acid) or
monounsaturated (e.g., oleic acid) fatty
acids. The PUFA subclass of lipids is
generally more susceptible to oxidation
than saturated fatty acids due to their
higher degree of unsaturation.
Therefore, PUFAs could be more
radiation-sensitive compared to the
other lipid components, as suggested by
some studies on irradiated oil (Ref. 15).
However, evidence from studies in meat
suggests that the protein component of
meat may protect lipids from oxidative
damage (Ref. 3).

The effects of irradiation on PUFAs in
fish have been described in several
studies we have reviewed, which are
also discussed in detail in the
molluscan shellfish rule. These studies
show that irradiation is not likely to
have a significant effect on the lipid
composition of seafood. For example,
Adams et al. studied the effects of
irradiation on the concentration of
PUFAs in herring and showed that
irradiation of herring fillets at sterilizing
doses (50 kGy), well above the
petitioned maximum dose for
crustaceans, had no effect on the
concentration of PUFAs (Ref. 16).
Armstrong et al. conducted a study to
evaluate the effects of ionizing radiation
on fatty acid composition in fish and
concluded that no significant changes
occurred in the fatty acid profiles upon
irradiation at 1, 2, or 6 kGy (Ref. 17).
Sant’Ana and Mancini-Filho studied the
effects of irradiation on the distribution
of fatty acids in fish, evaluating two
monounsaturated fatty acids and seven
PUFAs before and after irradiation at 3
kGy (Ref. 18). They observed

insignificant changes in the
concentration of total monounsaturated
fatty acids and an approximately 13
percent decrease in total PUFAs at 3
kGy; these losses were largely attributed
to a loss of the long chain PUFAs.
Research conducted by FDA on various
species of seafood also demonstrated
that the concentrations of PUFAs are not
significantly affected by irradiation
(Refs. 19 and 20). More recently, a study
conducted by Sinanoglou et al. reported
non-significant changes in total fat and
total fatty acids for mollusks and
crustaceans with irradiation at 4.7 kGy,
confirming our earlier conclusions that
irradiation does not significantly affect
PUFAs (Ref. 21). Therefore, based on the
totality of evidence, we conclude that
no significant loss of PUFAs is expected
to occur in the diet under the conditions
of irradiation set forth in this regulation.

3. Radiation Chemistry of Food
Ingredients Added to Crustaceans

The petitioner clarified that the “other
food ingredients” intended to be added
to the crustaceans prior to treatment
with irradiation included spices,®
minerals, inorganic salts, citrates, citric
acid, and calcium disodium EDTA
(calcium disodium ethylene-
diaminetetraacetate).” We considered
the list of compounds and determined
that for any mineral or inorganic salt,
there will be no change in the exposure
to radiolysis products because these
compounds are not impacted by the
direct or secondary effects of irradiation
(Ref. 22). Furthermore, upon assessment
of the organic compounds that were
requested, we determined that these
compounds (i.e., citric acid, citrates,
and calcium disodium EDTA) will react
when irradiated to form products at low
levels (concentrations below the parts
per billion level) that are similar to
products that are formed as a result of
lipid oxidation reactions, such as carbon
dioxide and formic acid. As we stated
in section II.2.c., we have previously
evaluated the safety of the radiolysis
products formed as a result of lipid

6 The term “spice” refers to dried or dehydrated
aromatic vegetable substances that are used in small
amounts solely for flavoring or aroma (e.g., black
pepper, red pepper, and bay leaves). This term is
consistent with the currently regulated use of
“spice” in § 179.26(b)(5) (21 CFR 179.26(b)(5)).

7 This regulation addresses the irradiation of
these “other food ingredients” to the extent that
their use in crustaceans is authorized. The use of
other ingredients in crustaceans prior to irradiation
must be consistent with existing food additive
regulations, generally recognized as safe
determinations, and prior sanctions. For example,
calcium disodium EDTA is approved for use under
the conditions specified in 21 CFR 172.120 in
cooked canned shrimp and cooked canned
crabmeat and is not approved for use in other types
of shrimp or crabmeat or in other crustaceans.
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oxidation reactions and have concluded
that these products are not harmful.
Moreover, the addition of these specific
organic compounds to crustaceans prior
to irradiation results in the formation of
these radiolysis products at such low
levels that irradiation of crustaceans
with the proposed additional food
ingredients will not meaningfully
increase exposure to radiolysis products
(ibid.).

Overall, we concluded that the
irradiation of all proposed ingredients
will not increase the exposure to
radiolysis products when used on
crustaceans at levels consistent with
good manufacturing practices (GMP)
and in accordance with other applicable
laws and regulations.

4. Consideration of Furan as a
Radiolysis Product

During our review of the chemical
effects of irradiation, as a part of the
evaluation of this and other irradiation
petitions, we became aware of a report
that suggested irradiating apple juice
(“‘apple juice report”’) may produce
furan (Ref. 23). Studies have
demonstrated that furan can cause
tumors in laboratory animals. This
prompted us to initiate research on
whether the apple juice report was
accurate and whether furan was a
common radiolysis product in food. We
confirmed that certain foods form furan
in low quantities when irradiated. Our
studies also show that some foods form
furan when heated and other foods form
furan during storage at refrigeration
temperatures (Ref. 24). Testing of
irradiated raw shrimp and cooked crab
meat show that if furan is formed when
these foods are irradiated, it is formed
at levels that are below the limit of
detection of the available analytical
methods, or below the background
levels of natural furan formation during
storage (Ref. 25). Therefore, because all
crustaceans have similar composition,
we concluded that the consumption of
irradiated crustaceans will not increase
the amount of furan in the diet.

5. Consideration of
2-Alkylcyclobutanones as Radiolysis
Products

A class of radiolysis products derived
from lipids, identified as
2-alkylcyclobutanones (2—ACBs), has
been reported to form in small
quantities when fats are exposed to
ionizing radiation. These compounds
were once considered to be unique
products, formed in small quantities
during the irradiation process; however,
a recent report has demonstrated that 2—
ACBs also can be detected in non-
irradiated food (Ref. 26). The type of 2—

ACBs formed depends on the fatty acid
composition of the food. For example,
2-dodecylcyclobutanone (2-DCB) is a
radiation by-product of triglycerides
with esterified palmitic acid.
Researchers have reported that 2-DCB is
formed in small amounts (less than 1
microgram per gram lipid per kGy) in
irradiated chicken (Ref. 27) and in even
smaller amounts in irradiated ground
beef (Ref. 28). Both of these foods are of
relatively high total fat and palmitic
acid content (Ref. 6).

In the molluscan shellfish rule, we
provided a detailed discussion of the
significance of the formation of 2-DCB
to the safety evaluation of irradiated
molluscan shellfish, a food which, like
chicken, ground beef, and crustaceans,
contains significant amounts of
triglycerides with esterified palmitic
acid (70 FR 48057 at 48065 to 48067).
We concluded that no issues were
raised that had not been previously
considered in the meat and poultry final
rules (70 FR 48057 at 48060 and 48065
to 48067). In our assessment in the meat
rule, we considered all of the available
data and information, including the
results of genotoxicity studies and
previously reviewed studies in which
animals were fed diets containing
irradiated meat, poultry, and fish (62 FR
64107 at 64113). While 2-DCB and
other alkylcyclobutanones would be
expected to be present in these
irradiated foods, we found no evidence
of toxicity attributable to the
consumption of these substances. The
macronutrient composition of
crustaceans (protein, lipid,
carbohydrate) is comparable to other
flesh foods (Ref. 6). Due to the similar
lipid levels, the formation of 2—-ACBs in
crustaceans is expected to be similar to
the levels of 2-ACBs produced in other
flesh foods. Therefore, considering all
available data and information, the
formation of 2—ACBs from irradiating
crustaceans under the conditions
proposed in this petition is not a safety
concern.

B. Toxicological Considerations

To adequately evaluate the safety of
irradiated food products, we assessed all
available toxicological data from the
relevant toxicology studies of which we
are aware. For the toxicological
evaluation of irradiated crustaceans, the
relevant studies are those studies
examining flesh-based foods, including
studies on fish high in PUFAs. These
include 24 long-term feeding studies, 10
reproduction/teratology studies, and 15
genotoxicity studies with flesh-based
foods irradiated at doses from 6 to 74
kGy. No toxicologically significant
adverse effects attributable to irradiated

flesh foods were observed in any of the
studies, all of which were discussed in
detail in the meat rule (62 FR 64107 at
64112 to 64114). The dose of irradiation
used in the relevant studies was similar
to, or considerably higher than, the
maximum absorbed dose requested in
this petition (6.0 kGy). Therefore, these
data demonstrate that crustaceans
irradiated at levels up to 6.0 kGy will
not present a toxicological hazard (Ref.
7).
In evaluating the safety of irradiated
crustaceans, we also relied upon the
integrated toxicological database
derived from the extensive body of work
reviewed by us (Ref. 29) and by WHO
relevant to the assessment of the
potential toxicity of irradiated foods.
Although these studies are not all of
equal quality or rigor,® we concluded
that the quantity and breadth of testing,
as well as the number and significance
of endpoints assessed would have
identified any real or meaningful
hazard. The overwhelming majority of
studies showed no evidence of toxicity.
In those few instances where adverse
effects were reported, we found that
those effects have not been consistently
reproduced in related studies conducted
at higher doses or for longer durations,
as would be expected if the effects were
attributable to irradiation (62 FR 64107
at 64112 to 64114).

Similarly, during the early 1980s, a
joint Food and Agriculture
Organization/International Atomic
Energy Agency, World Health
Organization (FAO/IAEA/WHO) Expert
Committee evaluated the toxicological
and microbiological safety and
nutritional adequacy of irradiated foods.
The Expert Committee concluded that
irradiation of any food commodity at an
average dose of up to 10 kGy presents
no toxicological hazard (Ref. 30). In the
1990s, at the request of one of its
member states, FAO/IAEA/WHO
conducted a new review and analysis of
the safety of data on irradiated foods.
This more recent review included all
studies in our files that we considered
as reasonably complete, as well as those
studies that appeared to be acceptable
but had deficiencies interfering with the
interpretation of the data (62 FR 64107
at 64112). The FAO/IAEA/WHO review
also included data from the U.S.

8For example, the number of animals used in
many of the early studies is smaller than that
commonly used today. Complete histopathology
was not always done or reported. For some studies,
the data are available in only brief summary form.
While many of these studies cannot individually
establish safety for the previously cited reasons,
they still provide important information that,
evaluated collectively, supports a conclusion that
there is no reason to believe that the irradiation of
flesh foods presents a toxicological hazard.
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Department of Agriculture (USDA) and
from the German Federal Research
Centre for Nutrition at Karlsruhe,
Germany. FAO/IAEA/WHO concluded
that the integrated toxicological
database is sufficiently sensitive to
evaluate safety and that no adverse
toxicological effects due to irradiation
were observed in the dose ranges tested
(Ref. 31).

Therefore, based on the totality of
evidence, we conclude that irradiation
of crustaceans under the conditions
proposed in this petition does not
present a toxicological hazard.

C. Nutritional Considerations

It has been well established that the
nutritional value of the macronutrients
(proteins, fats, and carbohydrates) in the
diet are not significantly altered by
irradiation at the petitioned doses (Refs.
32 to 34). PUFAs, particularly long-
chain, omega-3 fatty acids, are generally
considered to be nutritionally important
components of seafood. As noted in
section II.A.2.c., PUFA levels were not
reduced significantly by ionizing
radiation. Thus, we conclude that, as
with molluscan shellfish (70 FR 48057
at 48060), potential losses of PUFAs
from irradiation of crustaceans would be
expected to be minimal and have no
nutritional significance.

We have carefully reviewed the data
and information submitted in the
petition, as well as additional
information available in the scientific
literature, to determine the potential
impact of irradiation at a maximum
absorbed dose of 6.0 kGy on the
nutritional value of crustaceans (Ref.
32). In this review, FDA considered all
nutrients known to be present in
crustaceans, but focused primarily on
those vitamins having an established
sensitivity to radiation and those
vitamins for which at least one of these
foods ? may be identified, under our
labeling regulations, as either a ““good
source” or an “‘excellent source,” 1° for
contributing more than a trivial amount
to the total dietary intake of that vitamin
(i.e., more than 1 to 2 percent).1?

9 Nutrient content data was available from the
USDA Nutrient Database (NDB) for Standard
Reference, version 23 (SR-23) for the following
crustaceans: Crab (blue, king, queen, Dungeness),
shrimp, lobster, and crayfish (see Refs. 6, 32, and
35).

10To be considered a “good source” a given
vitamin, that particular food must contain 10-19
percent of the Reference Daily Intake (RDI) or Daily
Reference Value (DRV) for that vitamin per
reference amount customarily consumed (RACC)
(21 CFR 101.54(c)). A food containing > 20 percent
of the RDI or DRV per RACC may be labeled as an
“excellent source” of that vitamin (21 CFR
101.54(b)).

11 This information is based upon individual food
intake data available from nationwide surveys

Irradiation of any food, regardless of
the dose, has no effect on the levels of
minerals that are present in trace
amounts (Ref. 3). Levels of certain
vitamins, on the other hand, may be
reduced as a result of irradiation. The
extent to which a reduction in the level
of a specific vitamin occurs as a result
of food irradiation depends on the
specific vitamin, the type of food, and
the conditions of irradiation. Not all
vitamin loss is nutritionally significant;
however, and the extent to which a
reduction in a specific vitamin level is
significant depends on the relative
contribution of the food in question to
the total dietary intake of the vitamin.

Crustaceans, as a group, show some
variation in vitamin content, but all
crustaceans are excellent sources of
vitamin Bi,, and certain crustaceans
may be identified as good sources of
folate, niacin, riboflavin, pyridoxine,
pantothenic acid, and vitamin C. Certain
crustaceans (i.e., shrimp and blue crab)
contain vitamin E at levels greater than
10 percent of the current Reference
Daily Allowance per reference amount
customarily consumed (RACC). Of these
vitamins present in crustaceans, only
vitamin C, thiamin, vitamin E, and, to
a lesser extent pyridoxine, are
considered to be sensitive to irradiation
(Ref. 32). Although thiamin is present in
other types of flesh food, crustaceans are
not considered a good source of thiamin
(ibid.). Despite the presence of vitamin
C, pyridoxine, and vitamin E in
crustaceans, they make up a negligible
amount of the dietary intake of these
vitamins in the United States. Based on
data from the USDA Continuing Survey
of Food Intakes of Individuals (Ref. 35),
the entire food category of “fish/
shellfish (excluding canned tuna)”
contributes to less than 1 percent of the
vitamin C intake of the U.S. diet and
less than 2 percent of the vitamin E and
pyridoxine intakes of the U.S. diet.
Furthermore, because crustaceans
account for only 40 percent of the entire
category of ““fish/shellfish (excluding
canned tuna),” the impact of these
vitamin levels from consuming
crustaceans will be of even less
significance (Ref. 32). Potential losses of
vitamin C, thiamine, vitamin E, and
pyridoxine, as a result of irradiation of
crustaceans at a maximum absorbed
dose of 6.0 kGy, are of minimal to no
consequence to the overall U.S. diet.

conducted by USDA and maintained in the USDA
NDB SR-23. USDA'’s surveys were designed to
monitor the types and amounts of foods eaten by
Americans and food consumption patterns in the
U.S. population. FDA routinely uses these data to
estimate exposure to various foods, food
ingredients, and food contaminants (see Refs. 6, 35,
and 36).

Other vitamins present in crustaceans
(i.e., niacin, pantothenic acid, vitamin
Bi>, and folate) are relatively insensitive
to irradiation, particularly at the doses
requested by this petition. Of these
vitamins, only vitamin By, is provided
in meaningful amounts to the U.S. diet
from the intake of crustaceans. The
stability of vitamin By, to irradiation has
been demonstrated in numerous studies
and was previously discussed in the
molluscan shellfish rule (70 FR 48057 at
48062). Molluscan shellfish contain the
highest amounts of vitamin By, among
foods considered to be fish/shellfish;
therefore, our evaluation and discussion
in the molluscan shellfish rule are
relevant to this petition. Further, in its
review of this petition, we considered
potential By losses in crustaceans in
addition to other irradiated foods
containing vitamin By, (ibid.). We
conclude that any potential losses of
radiation-insensitive vitamins in foods,
irradiated under the conditions
described in this petition, would be
minor and the resulting impact on
nutrient intake in the U.S. diet would be
negligible (ibid.).

We also analyzed the contribution of
crustaceans to vitamin D intake and
found that only 0.30 percent of dietary
vitamin D for U.S. adults (18 years and
older) comes from the consumption of
crustaceans (Ref. 37). Due to this small
contribution of vitamin D from
crustaceans to the overall U.S. dietary
intake, the potential losses of this
vitamin from crustaceans irradiated
under the conditions described in this
regulation would be minor and the
resulting health impact would be
negligible.

Based on review of the available data
and information, we conclude that
irradiation of crustaceans with a
maximum absorbed dose of 6.0 kGy will
not adversely impact the nutritional
adequacy of the diet.

D. Microbiological Considerations

Irradiation at the requested doses will
reduce, but not entirely eliminate, the
number of viable pathogenic (illness
causing) microorganisms in or on
crustaceans. Furthermore, as discussed
in this document, irradiation of
crustaceans is expected to extend the
shelf-life of the treated product by
reducing the number of non-pathogenic
food spoilage microorganisms.

The predominant non-pathogenic
bacterial flora of freshly caught fish or
shellfish are from the Pseudomonas
group, with Acinetobacter and
Moraxella, generally present. As
crustaceans begin to spoil, the bacteria
from the Pseudomonas group can
increase to as much as 90 percent of the
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total flora (Ref. 38). Escherichia coli,
Vibrio spp., Listeria spp., Salmonella
serovars, Staphylococcus aureus, and
Clostridium botulinum were identified
by the petitioner as the human
pathogens of public health concern that
are most likely to be present in or on
crustaceans. The level and route of entry
of the different types of microorganisms
in crustaceans is variable, and this
contamination can result from
harvesting, handling, and transportation
(Ref. 39). Vibrios are naturally present
in marine environments, and
consequently, present in or on
crustaceans. The petitioner provided
data on the potential levels of microbial
pathogens in various crustacean
seafoods. While most observed levels of
microbial pathogens are much lower,
the petitioner states that Listeria could
be present at up to 104 colony forming
units per gram (CFU/g), vibrios at 106
CFU/g, salmonellas, streptococci, and
staphylococci at <10 CFU/g, and C.
botulinum at no more than 0.17 CFU/g.
Yeasts and molds also may be present;
however, these organisms would be
limited by aerobic packaging (i.e.,
oxygen-permeable packaging) and the
presence of normal spoilage bacteria
(Ref. 40).

The petitioner provided reports and
published articles describing the effects
of irradiation on the microorganisms in
or on crustaceans as well as in or on
other seafood. The effectiveness of
irradiation is a function of the
sensitivity of the target microorganisms
to ionizing radiation at a dose that will
retain the organoleptic and nutritional
characteristics of the food. The type and
physical state of the food product, its
temperature, ambient atmosphere, and
the survival of non-pathogens also are
factors that can either enhance or
diminish the survivability of the
organisms treated with ionizing
radiation. Data show that the more
complex the milieu, the greater the level
of radiation necessary to reduce the
level of microorganisms (Ref. 41).
Reports and published articles provide
data on the doses needed to control
several microorganisms of relevance,
including various Salmonella, Vibrio
Spp., S. aureus, L. monocytogenes, and
E. coli. Due to organoleptic
considerations, the doses used will vary
depending on the type of crustacean; for
example, absorbed doses greater than
0.7 kGy may affect the texture of non-
frozen lobster meat, whereas other types
of crustaceans tolerate higher doses
without experiencing undesirable
changes.

There is a large body of work
regarding the radiation sensitivities of
non-pathogenic food spoilage

microorganisms and pathogenic food-
borne microorganisms. Generally, the
common spoilage organisms such as
Pseudomonas and the pathogens of
concern are quite sensitive to the effects
of ionizing radiation. Chen et al.
investigated the microbial quality of
irradiated crab meat products, including
white lump meat, claw, and crab fingers
(Ref. 42). The Dy, values 12 for spoilage
bacteria ranged from less than 0.40 to
0.46 kGy. Further, it was determined
that the shelf-life of food products
derived from the claw and finger of
crabs were extended approximately 3
days beyond the unirradiated samples
(ibid.). Following irradiation fresh,
peeled, and deveined tropical shrimps
stored at 10—12 degrees Celsius were
found to have an increase in shelf-life to
10-14 days when irradiated at 1.5 kGy
and 18-21 days when irradiated at 2.5
kGy as compared to the unirradiated
control samples, which spoiled within 4
days (Ref. 43). In a study performed by
Scholz et al., irradiation at 5 kGy
extended the shelf-life of Pacific shrimp
(Pandalus jordani) to 5 weeks when
stored at 3 degrees Celsius (Ref. 44).

Information regarding doses needed
for control of pathogenic organisms in
the petition and other information in
our files show that D, values for vibrios
can range from less than 0.10 up to 0.75
kGy depending on the crustacean, its
physical state, temperature, and other
factors (Refs. 39, 42, 45, and 46). In
frozen, unpeeled, and uncooked shrimp,
the Do values for L. monocytogenes
ranged from 0.7 kGy to 0.88 kGy (Refs.
39 and 47) and in crab meat, the Do
value cited in the literature was 0.59
kGy (Ref. 42).13 The Dy, values cited in
the published literature for several
Salmonella serotypes in grass prawns
and shrimp homogenate ranged from
0.30 to 0.59 kGy (Refs. 45, 49, and 50).
Thus, irradiation of crustaceans at a
maximum absorbed dose of 6.0 kGy
would be effective at controlling
pertinent pathogens (Ref. 40).

In evaluating the subject petition, we
have carefully considered whether
irradiation of crustaceans under the
conditions proposed in the petition
could result in significantly altered
microbial growth patterns such that
these foods would present a greater

121, is the absorbed dose of radiation required
to reduce a bacterial population by 90 percent.

13 The petitioner requested a maximum absorbed
dose of 6.0 kGy to achieve a 6-log reduction of L.
monocytogenes. Dividing the treatment dose by the
appropriate Dy value estimates the log reduction
for a given treatment dose (e.g., 6 kGy divided by
0.88 for frozen, unpeeled, uncooked shrimp has the
potential to yield a 6.8 log reduction) (Ref. 48). This
demonstrates that it is possible to achieve a 6-log
reduction of L. monocytogenes with a maximum
absorbed dose of 6 kGy.

microbiological hazard than comparable
food that had not been irradiated. In
considering this issue, we focused on
whether the proposed irradiation
conditions would increase the
probability of significantly increased
growth of, and subsequent toxin
production by, C. botulinum because
this organism is relatively resistant to
radiation in comparison to non-spore
forming bacteria. We have concluded
that the possibility of increased
microbiological risk from C. botulinum
is extremely remote because: (1) The
conditions of refrigerated storage
necessary to maintain the quality of
crustaceans are not amenable to the
outgrowth and production of toxin by C.
botulinum and (2) sufficient numbers of
spoilage organisms will survive such
that spoilage will occur before
outgrowth and toxin production by C.
botulinum (Refs. 40 and 51).

Based on the available data and
information, we conclude that
irradiation of crustaceans conducted in
accordance with current GMP under 21
CFR 172.5 will reduce bacterial
populations without increased
microbial risk from pathogens that may
survive the irradiation process.

II1. Comments

We have received numerous
comments, primarily form letters, from
individuals stating their opinions
regarding the potential dangers and
unacceptability of irradiating food. We
have also received several comments
from individuals or organizations
stating their opinions regarding the
potential benefits of irradiating food and
urging us to approve the petition. None
of these letters contain any substantive
information relevant to a safety
evaluation of irradiated crustaceans.
Additionally, we received several
comments from Public Citizen (PC) and
the Center for Food Safety (CFS)
requesting the denial of this and other
food irradiation petitions, as well as
joint comments from CFS and Food and
Water Watch (FWW).

Overall, the comments were of a
general nature and not specific to the
requests in the individual petitions.
These comments raised a number of
topics, including studies reviewed in
the 1999 FAO/TAEA/WHO report on
high-dose irradiation; a review article
that analyzed studies of irradiated foods
performed in the 1950s and 1960s; the
findings of a 1971 study in which rats
were fed irradiated strawberries; the
findings regarding reproductive
performance in a 1954 study in which
mice were fed a special irradiated diet;
issues regarding mutagenicity studies;
certain international opinions; issues
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related to ACBs, including purported
promotion of colon cancer; the findings
of certain studies conducted by the
Indian Institute of Nutrition in the
1970s; general issues regarding toxicity
data; our purported failure to meet
statutory requirements; data from a 2002
study purportedly showing an
irradiation-induced increase in trans
fatty acids in ground beef; studies
regarding purported elevated
hemoglobin levels and their
significance; and an affidavit describing
the opinions of a scientist regarding the
dangers of irradiation and advocating
the use of alternative methods for
reducing the risk of food-borne disease.
The topics raised in the FWW/CFS
comments included issues with ACBs,
our purported failure to define a list of
foods covered by the petition; general
issues with toxicity data; purported
microbiological resistance; and
purported negative effects on
organoleptic properties.

Many of the comments from PC and
CFS were also submitted to the dockets
for the rulemakings on the irradiation of
molluscan shellfish (Docket No. 1999F—
4372, FAP 9M4682) and on the
irradiation of fresh iceberg lettuce and
fresh spinach (Docket No. FDA—-1999—
F-2405, FAP 9M4697). For a detailed
discussion of our responses to the
previously mentioned general
comments, we refer to the molluscan
shellfish rule (70 FR 48057 at 48062 to
48071). For a detailed discussion of our
response to the FWW/CFS comments,
we refer to our fresh iceberg lettuce and
fresh spinach rule (73 FR 49593 at
49600-49601).

Accordingly, because these comments
do not raise issues specific to irradiated
crustaceans and because we have
already responded to these comments
elsewhere, we are not further addressing
these comments in this document.

There were no additional comments
submitted to this docket.

IV. Conclusions

Based on the data and studies
submitted in the petition and other
information in our files, we conclude
that the proposed use of irradiation to
treat chilled or frozen raw, cooked, or
partially cooked crustaceans, or dried
crustaceans, with or without spices,
minerals, inorganic salts, citrates, citric
acid, and/or calcium disodium EDTA
used in accordance with applicable laws
and regulations, is safe, providing that
the absorbed dose does not exceed 6.0
kGy. Therefore, we are amending
§179.26 as set forth in this document.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that we considered and

relied upon in reaching our decision to
approve the petition are available for
public disclosure (see FOR FURTHER
INFORMATION CONTACT). As provided in
§171.1(h), we will delete from the
documents any materials that are not
available for public disclosure.

V. Environmental Impact

We have previously considered the
environmental effects of this rule as
announced in the notice of filing for
FAP 1M4727 (66 FR 9086). No new
information or comments have been
received that would affect our previous
determination that there is no
significant impact on the human
environment and that an environmental
impact statement is not required.

VI. Paperwork Reduction Act of 1995

This final rule contains no collection
of information. Therefore, clearance by
the Office of Management and Budget
under the Paperwork Reduction Act of
1995 is not required.

VII. Objections

If you will be adversely affected by
one or more provisions of this
regulation, you may file with the
Division of Dockets Management (see
ADDRESSES) either electronic or written
objections. You must separately number
each objection, and within each
numbered objection you must specify
with particularity the provision(s) to
which you object and the grounds for
your objection. Within each numbered
objection, you must specifically state
whether you are requesting a hearing on
the particular provision that you specify
in that numbered objection. If you do
not request a hearing for any particular
objection, you waive the right to a
hearing on that objection. If you request
a hearing, your objection must include
a detailed description and analysis of
the specific factual information you
intend to present in support of the
objection in the event that a hearing is
held. If you do not include such a
description and analysis for any
particular objection, you waive the right
to a hearing on the objection.

It is only necessary to send one set of
documents. Identify documents with the
docket number found in brackets in the
heading of this document. Any
objections received in response to the
regulation may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday, and
will be posted to the docket at http://
www.regulations.gov.

VIII. Section 301(Z) of the Federal
Food, Drug, and Cosmetic Act

FDA'’s review of this petition was
limited to section 409 of the FD&C Act.
This final rule is not a statement
regarding compliance with other
sections of the FD&C Act. For example,
the Food and Drug Administration
Amendments Act of 2007, which was
signed into law on September 27, 2007,
amended the FD&C Act to, among other
things, add section 301(I]) of the FD&C
Act (21 U.S.C. 331(1])). Section 301(/]) of
the FD&C Act prohibits the introduction
or delivery for introduction into
interstate commerce of any food that
contains a drug approved under section
505 of the FD&C Act (21 U.S.C. 355), a
biological product licensed under
section 351 of the Public Health Service
Act (42 U.S.C. 262), or a drug or
biological product for which substantial
clinical investigations have been
instituted and their existence has been
made public, unless one of the
exceptions in section 301(I])(1) to (4) of
the FD&C Act applies. In its review of
this petition, FDA did not consider
whether section 301(I]) of the FD&C Act
or any of its exemptions apply to
irradiated crustaceans. Accordingly, this
final rule should not be construed to be
a statement that irradiated crustaceans,
if introduced or delivered for
introduction into interstate commerce,
would not violate section 301(/]) of the
FD&C Act. Furthermore, this language is
included in all food additive final rules
and therefore, should not be construed
to be a statement of the likelihood that
section 301(I]) of the FD&C Act applies.
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List of Subjects in 21 CFR Part 179

Food additives, Food labeling, Food
packaging, Radiation protection,
Reporting and record keeping
requirements, Signs and symbols.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 179 is
amended as follows:

PART 179—IRRADIATION IN THE
PRODUCTION, PROCESSING AND
HANDLING OF FOOD

m 1. The authority citation for 21 CFR
part 179 continues to read as follows:

Authority: 21 U.S.C. 321, 342, 343, 348,
373, 374.

m 2. Section 179.26 is amended in the
table in paragraph (b) by adding item 14
to read as follows:

§179.26 lonizing radiation for the
treatment of food.
* * * * *
(b) * *x %
Use Limitations

Not to exceed
6.0 kGy.

14. For control of food-borne
pathogens in, and exten-
sion of the shelf-life of,
chilled or frozen raw,
cooked, or partially cooked
crustaceans or dried crus-
taceans (water activity less
than 0.85), with or without
spices, minerals, inorganic
salts, citrates, citric acid,
and/or calcium disodium
EDTA.

* * * * *

Dated: April 4, 2014.
Leslie Kux,
Assistant Commissioner for Policy.
[FR Doc. 2014-07926 Filed 4-11-14; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 890
[Docket No. FDA-2013-N-0568]
Physical Medicine Devices;

Reclassification of Stair-Climbing
Wheelchairs

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final order.

SUMMARY: The Food and Drug
Administration (FDA) is issuing a final
order to reclassify stair-climbing
wheelchairs, a class III device, into class
II (special controls) based on new
information and subject to premarket
notification, and further clarify the
identification.

DATES: This order is effective April 14,
2014.

FOR FURTHER INFORMATION CONTACT:
Mike Ryan, Center for Devices and
Radiological Health, Food and Drug
Administration, 10903 New Hampshire
Ave., Bldg. 66, Rm. 1615, Silver Spring,
MD 20993, 301-796—6283.

SUPPLEMENTARY INFORMATION:
I. Background—Regulatory Authorities

The Federal Food, Drug, and Cosmetic
Act (the FD&C Act), as amended by the
Medical Device Amendments of 1976
(the 1976 amendments) (Pub. L. 94—
295), the Safe Medical Devices Act of
1990 (Pub. L. 101-629), the Food and
Drug Administration Modernization Act
of 1997 (FDAMA) (Pub. L. 105-115), the
Medical Device User Fee and
Modernization Act of 2002 (Pub. L. 107—-
250), the Medical Devices Technical
Corrections Act (Pub. L. 108—214), the
Food and Drug Administration
Amendments Act of 2007 (Pub. L. 110—
85), and the Food and Drug
Administration Safety and Innovation
Act (FDASIA) (Pub. L. 112—144), among
other amendments, established a
comprehensive system for the regulation
of medical devices intended for human
use. Section 513 of the FD&C Act (21
U.S.C. 360c) established three categories
(classes) of devices, reflecting the
regulatory controls needed to provide
reasonable assurance of their safety and
effectiveness. The three categories of
devices are class I (general controls),
class II (special controls), and class II
(premarket approval).

Under section 513(d) of the FD&C Act,
devices that were in commercial
distribution before the enactment of the
1976 amendments, May 28, 1976

(generally referred to as preamendments
devices), are classified after FDA has: (1)
Received a recommendation from a
device classification panel (an FDA
advisory committee); (2) published the
panel’s recommendation for comment,
along with a proposed regulation
classifying the device; and (3) published
a final regulation classifying the device.
FDA has classified most
preamendments devices under these
procedures.

Devices that were not in commercial
distribution prior to May 28, 1976
(generally referred to as
postamendments devices), are
automatically classified by section
513(f) of the FD&C Act into class III
without any FDA rulemaking process.
Those devices remain in class III and
require premarket approval unless, and
until, the device is reclassified into class
I or II or FDA issues an order finding the
device to be substantially equivalent, in
accordance with section 513(i) of the
FD&C Act, to a predicate device that
does not require premarket approval.
The Agency determines whether new
devices are substantially equivalent to
predicate devices by means of
premarket notification procedures in
section 510(k) of the FD&C Act (21
U.S.C. 360(k)) and part 807 (21 CFR part
807).

On July 9, 2012, FDASIA was enacted.
Section 608(a) of FDASIA amended
section 513(e) of the FD&C Act,
changing the mechanism for
reclassifying a device from rulemaking
to an administrative order.

Section 513(e) of the FD&C Act
governs reclassification of classified
preamendments devices. This section
provides that FDA may, by
administrative order, reclassify a device
based upon “new information.” FDA
can initiate a reclassification under
section 513(e) of the FD&C Act or an
interested person may petition FDA to
reclassify a preamendments device. The
term ‘“new information,” as used in
section 513(e) of the FD&C Act, includes
information developed as a result of a
reevaluation of the data before the
Agency when the device was originally
classified, as well as information not
presented, not available, or not
developed at that time. (See, e.g.,
Holland-Rantos Co. v. United States
Department of Health, Education, and
Welfare, 587 F.2d 1173, 1174 n.1 (D.C.
Cir. 1978); Upjohn v. Finch, 422 F.2d
944 (6th Cir. 1970); Bell v. Goddard, 366
F.2d 177 (7th Cir. 1966).)

Reevaluation of the data previously
before the Agency is an appropriate
basis for subsequent action where the
reevaluation is made in light of newly
available authority (see Bell, 366 F.2d at
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181; Ethicon, Inc. v. FDA, 762 F.Supp.
382, 388-391 (D.D.C. 1991)), or in light
of changes in “medical science”
(Upjohn, 422 F.2d at 951). Whether data
before the Agency are old or new data,
the “new information” to support
reclassification under section 513(e)
must be ‘““valid scientific evidence,” as
defined in section 513(a)(3) of the FD&C
Act and 21 CFR 860.7(c)(2). (See, e.g.,
General Medical Co. v. FDA, 770 F.2d
214 (D.C. Cir. 1985); Contact Lens Mfrs.
Assoc. v. FDA, 766 F.2d 592 (D.C. Cir.
1985), cert. denied, 474 U.S. 1062
(1986).)

FDA relies upon ‘““valid scientific
evidence” in the classification process
to determine the level of regulation for
devices. To be considered in the
reclassification process, the “valid
scientific evidence” upon which the
Agency relies must be publicly
available. Publicly available information
excludes trade secret and/or
confidential commercial information,
e.g., the contents of a pending premarket
approval application (PMA). (See
section 520(c) of the FD&C Act (21
U.S.C. 360j(c)).) Section 520(h)(4) of the
FD&C Act, added by FDAMA, provides
that FDA may use, for reclassification of
a device, certain information in a PMA
6 years after the application has been
approved. This includes information
from clinical and preclinical tests or
studies that demonstrate the safety or
effectiveness of the device but does not
include descriptions of methods of
manufacture or product composition
and other trade secrets.

Section 513(e)(1) of the FD&C Act sets
forth the process for issuing a final
order. Specifically, prior to the issuance
of a final order reclassifying a device,
the following must occur: (1)
Publication of a proposed order in the
Federal Register; (2) a meeting of a
device classification panel described in
section 513(b) of the FD&C Act; and (3)
consideration of comments to a public
docket. FDA published a proposed order
to reclassify this device in the Federal
Register of June 12, 2013 (78 FR 35173).
FDA received and has considered 285
comments on this proposed order, as
discussed in section II. FDA has held a
meeting of a device classification panel
described in section 513(b) of the FD&C
Act with respect to stair-climbing
wheelchairs and, therefore, has met this
requirement under section 513(e)(1) of
the FD&C Act. As further described in
section III, a meeting of a device
classification panel described in section
513(b) of the FD&C Act took place on
December 12, 2013 (78 FR 66942,
November 7, 2013), to discuss whether
stair-climbing wheelchairs should be
reclassified or remain in class III, and

the panel recommended that the device
be reclassified into class II because there
was sufficient information to establish
special controls. FDA is not aware of
new information since the panel that
would provide a basis for a different
recommendation or findings.

II. Public Comments in Response to the
Proposed Order

In response to the June 12, 2013 (78
FR 35173), proposed order to reclassify
stair-climbing wheelchairs, FDA
received 285 comments. Comments
were received from consumers and
other stakeholders who are personally
or professionally associated with a stair-
climbing wheelchair user. These
individuals included users, family
members, friends, and professionals
such as occupational and physical
therapists. Several veterans and patient
advocacy groups also responded. The
majority of the comments received
advocated that this device be classified
into class II, but the comments did not
include information relevant to the
safety, effectiveness, or risks of these
devices, aside from personal experience,
which focused on payment and
availability issues and are not directly
relevant to the types of information
necessary for a classification decision.
One comment from a representative of
a patient advocacy coalition opposed
the reclassification to class II, stating
that, “This change in classification
would result in greater risk for some of
our nation’s most vulnerable
consumers,” and citing safety data
published on FDA’s Web site and
described in section 5 of the FDA’s
Executive Panel Summary (Ref. 1), as
well as the risks of the device as
outlined in section V of the proposed
order.

The Agency disagrees with this
comment regarding risks and believes it
has identified the relevant risks to
health (see section V of the proposed
order and sections III and IV of this
document) and special controls that will
be effective in mitigating these risks (see
section VIII of the proposed order and
the codified language of this document).
These risks and mitigations were based
on the input of the original
classification panel in 1976; data in
PMAs available to FDA under section
520(h)(4) of the FD&C Act, added by
FDAMA; the information in the 2012
reclassification petition (Ref. 2); the
information gathered from FDA'’s
Manufacturer and User Facility Device
Experience (MAUDE) database and
FDA'’s literature review (see FDA’s
Executive Panel Summary, Ref. 1); and
the recommendations of the December
12, 2013, Orthopedic and Rehabilitation

Devices Panel of the Medical Devices
Advisory Committee (Ref. 3), as further
described in section III of this
document. Further, FDA believes that
the identified special controls mitigate
these risks and provide a reasonable
assurance of safety and effectiveness in
this patient population.

II1. Deliberations of the Panel

On December 12, 2013, the
Orthopedic and Rehabilitation Devices
Panel of the Medical Devices Advisory
Committee (the Panel) considered the
reclassification of stair-climbing
wheelchair devices from class III to
class II (special controls) (Ref. 3). The
Panel was asked to provide input on the
risks to health, safety, and effectiveness
of these devices.

The reclassification of stair-climbing
wheelchair devices was supported by
the Panel. At the Panel, FDA proposed
a new identification for stair-climbing
wheelchairs that differed from the
identification given in the proposed
order. This change was proposed to
remove the language for endless belt
tracks, and the Panel supported this
revision. The new identification is to
encompass the other modes of
propulsion that may be used and have
been approved for other stair-climbing
wheelchairs. The new proposed device
identification supported by the Panel is,
“A stair-climbing wheelchair is a device
with wheels that is intended for medical
purposes to provide mobility to persons
restricted to a sitting position. The
device is intended to climb stairs.”

The panelists agreed with the FDA’s
list of risks to health from the June 2013
proposed order related to stair-climbing
wheelchairs and added suggestions
related to pressure sores, bruising, use
error, and falls and associated injuries.
The Panel expressed concern that the
method of sustaining injury for pressure
sores and bruising is dramatically
different as discussed in this document
and recommended that bruising and
pressure sores be presented as two
separate risks. The Panel also requested
an expansion to the description of the
use error risk to include users injuring
themselves by shifting their position or
posture while in the device.
Additionally, the Panel asked that
subdural hematoma be specifically
identified as a clinical risk to health, as
a result of the fall. After the Panel, FDA
further reviewed the available evidence
and noted that skin rash had been
identified in the reported adverse events
and presented to the Panel. Therefore,
FDA has amended the list of risks to
include adverse tissue reactions (e.g.,
rash, irritation). FDA believes this will
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be addressed by the existing special
control (biocompatibility).

Based upon the Panel’s input and
FDA’s review, FDA has updated the
risks to the following:

e Instability: Instability of the device
could result in the device tipping over,
slipping off an edge (e.g., curb or stair),
or sliding down stairs, or use in certain
environmental conditions that
minimizes frictional coefficient, may
result in injury to the user.

e Entrapment: The device may entrap
a user or a body part if it moves
unintentionally, shifts the user into a
position from which they are unable to
extricate themselves, or pinches a body
part against a solid object.

e Use error: A stair-climbing
wheelchair may be misused if the user
is not properly secured within the seat
or if the device is used outside of certain
environmental conditions or prescribed
step dimensions, structural
characteristics. The user could also be
positioned in the seat in such a way as
to cause injury.

e Falls and associated injuries: If the
user falls out of the chair or the device
falls or rolls over a body part of the user
or another individual (e.g., caregiver), it
can result in serious injury, including
fracture, subdural hematoma, or other
injuries.

e Battery/electrical/mechanical
failure: The device may fail and place
the user in an unsafe position (e.g.,

middle of a street intersection, on
stairs). This may result from failure of
device critical device components
(electronics, battery, brakes) or the
device changing operational modes
unexpectedly.

¢ Pressure sores: Individuals
restricted to a wheelchair are at
increased risk of pressure sores.
Pressure sores develop due to pressure,
shear force, friction and a combination
of all these factors. Pressure sores may
develop due to poor wheelchair position
or inadequate pressure relief regimen.
Pressure points can cause cell death and
a resulting pressure sore. Pressure
points are typically found at bony
prominences, areas that are squeezed
due to a poor fitting wheelchair, or areas
with increased pressure such as the
sacrum when a person has poor position
in the wheelchair.

e Bruising: Bruising may result from
the user experiencing jarring forces
when transitioning over different
surfaces or from colliding with solid
objects.

e Burns: As a result of battery
overheating, electrical failure, or
ignition of flammable materials, the user
may sustain burns.

o Electric shock: The user may
experience electric shock as a result of
battery or electrical failure.

¢ Electromagnetic interference: The
device may interfere with the operation
of other electrical devices or be

susceptible to interference from other
electrical devices.

e Adverse tissue reaction: The
patient-contacting materials of the
device may produce local adverse
effects, such as skin rash or irritation.

The Panel found that stair-climbing
wheelchairs are not life supporting or
life sustaining. The Panel also agreed
that FDA'’s list of special controls from
the June 2013 proposed order would
mitigate the risks and provide
reasonable assurance of safety and
effectiveness for stair-climbing
wheelchair devices. Panelists expressed
concerns regarding the specificity of the
proposed special controls given the
potential variations in device designs,
environmental conditions, and user
abilities. The Panel commented that the
special controls for endurance testing
are duplicative of the tests outlined in
fatigue testing. Panelists agreed that
general controls, required for all
medical devices, are insufficient to
provide a reasonable assurance of safety
and effectiveness for stair-climbing
wheelchair devices.

FDA agrees with the special control
recommendations and has revised the
special controls accordingly (see section
IV., The Final Order). Table 1 shows
how FDA believes that the risks to
health identified and listed in this
document can be mitigated by the
special controls.

TABLE 1—HEALTH RISKS AND MITIGATION MEASURES FOR STAIR-CLIMBING WHEELCHAIR

Identified risk

Mitigation measures

Instability

Entrapment

Use Error

Falls and Associated Injuries

Battery/Electrical/Mechanical Failure

Performance Testing.

Usability Testing.

Software Verification and Validation.
Design Characteristics.

Labeling.

Performance Testing.

Usability Testing.

Software Verification and Validation.
Labeling.

Usability Testing.

Labeling.

Performance Testing.

Usability Testing.

Labeling.

Performance Testing.

Electrical Safety Testing.

Software Verification and Validation.
Battery Testing.

Labeling.

Design Characteristics.

Usability Testing.

Labeling.

Design Characteristics.

Usability Testing.

Labeling.

Battery Testing.

Flammability Testing.

Electrical Safety Testing.

Labeling.

Battery Testing.
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TABLE 1—HEALTH RISKS AND MITIGATION MEASURES FOR STAIR-CLIMBING WHEELCHAIR—Continued

Identified risk

Mitigation measures

Electromagnetic Interference

Adverse Tissue Reaction

Electrical Safety Testing.

Labeling.

Electromagnetic Compatibility Testing.
Labeling.

Biocompatibility Testing.

IV. The Final Order

Under section 513(e) of the FD&C Act,
FDA is adopting its findings, in part, as
published in the preamble to the
proposed order. FDA has made
revisions in this final order in response
to the comments received (see section II)
and the deliberations of the Panel (see
section IIT). As published in the
proposed order, FDA is issuing this final
order to reclassify stair-climbing
wheelchairs from class III to class II and
establish special controls by revising
§890.3890 (21 CFR 890.3890). The
identification for § 890.3890(a) has been
revised to provide a more accurate
description of devices in this
classification.

In response to the input of the Panel,
FDA also made refinements to the
proposed special controls. FDA
modified the special controls
requirements for stair-climbing
wheelchair devices including:
Endurance testing was removed since it
is duplicative of fatigue testing.

Section 510(m) of the FD&C Act
provides that FDA may exempt a class
IT device from the premarket notification
requirements under section 510(k) of the
FD&C Act if FDA determines that
premarket notification is not necessary
to provide reasonable assurance of the
safety and effectiveness of the devices.
FDA has determined that premarket
notification is necessary to provide
reasonable assurance of safety and
effectiveness of stair-climbing
wheelchair devices, and therefore, this
device type is not exempt from
premarket notification requirements.

V. Environmental Impact

The Agency has determined under 21
CFR 25.34(b) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

VI. Paperwork Reduction Act of 1995

This final order refers to previously
approved collections of information
found in FDA regulations. These
collections of information are subject to
review by the Office of Management and

Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520). The collections of information in
21 CFR part 812 have been approved
under OMB control number 0910-0078;
the collections of information in part
807, subpart E, have been approved
under OMB control number 0910-0120;
and the collections of information under
21 CFR part 801 have been approved
under OMB control number 0910-0485.

VII. Codification of Orders

Prior to the amendments by FDASIA,
section 513(e) of the FD&C Act provided
for FDA to issue regulations to reclassify
devices. Although section 513(e) as
amended requires FDA to issue final
orders rather than regulations, FDASIA
also provides for FDA to revoke
previously issued regulations by order.
FDA will continue to codify
classifications and reclassifications in
the Code of Federal Regulations (CFR).
Changes resulting from final orders will
appear in the CFR as changes to codified
classification determinations or as
newly codified orders. Therefore, under
section 513(e)(1)(A)(i) of the FD&C Act,
as amended by FDASIA, in this final
order, FDA is revoking the requirements
in § 890.3890 related to the
classification of stair-climbing
wheelchairs as class III devices and
codifying the reclassification of stair-
climbing wheelchairs into class II.

VIII. References

The following references have been
placed on display in the Division of
Dockets Management (see ADDRESSES)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday, and are available
electronically at http://
www.regulations.gov. (FDA has verified
all the Web site addresses in this
reference section, but we are not
responsible for any subsequent changes
to the Web sites after this document
publishes in the Federal Register.)

1. FDA Executive Summary prepared for the
December 12, 2013, meeting of the
Orthopedic and Rehabilitation Panel
(available at:
http://www.fda.gov/downloads/Advisory
Committees/CommitteesMeeting
Materials/MedicalDevices/Medical

DevicesAdvisoryCommittee/Orthopaedic
andRehabilitationDevicesPanel/
UCM378085.pdy).

2. Petition from Deka Research &
Development Corp., October 22, 2012
(Docket No. FDA-2012-P-1155)
(available at: http://www.regulations.gov/
#!documentDetail;D=FDA-2012-P-1155-
0001).

3. Transcript of the December 12, 2013,
meeting of the Orthopedic and
Rehabilitation Panel (available at: http://
www.fda.gov/downloads/Advisory
Committees/CommitteesMeeting
Materials/MedicalDevices/Medical
DevicesAdvisoryCommittee/Orthopaedic
andRehabilitationDevicesPanel/
UCM381590.pd}).

List of Subjects in 21 CFR Part 890

Medical devices, Physical medicine
devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 890 is
amended as follows:

PART 890—PHYSICAL MEDICINE
DEVICES

m 1. The authority citation for 21 CFR
part 890 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 371.

m 2. Section 890.3890 is revised to read
as follows:

§890.3890 Stair-climbing wheelchair.

(a) Identification. A stair-climbing
wheelchair is a device with wheels that
is intended for medical purposes to
provide mobility to persons restricted to
a sitting position. The device is
intended to climb stairs.

(b) Classification. Class II (special
controls). The special controls for this
device are:

(1) The design characteristics of the
device must ensure that the geometry
and material composition are consistent
with the intended use.

(2) Performance testing must
demonstrate adequate mechanical
performance under simulated use
conditions and environments.
Performance testing must include the
following:

(i) Fatigue testing;
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(ii) Resistance to dynamic loads
(impact testing);

(iii) Effective use of the braking
mechanism and how the device stops in
case of an electrical brake failure;

(iv) Demonstration of adequate
stability of the device on inclined
planes (forward, backward, and lateral);

(v) Demonstration of the ability of the
device to safely ascend and descend
obstacles (i.e., stairs, curb); and

(vi) Demonstration of ability to
effectively use the device during
adverse temperatures and following
storage in adverse temperatures and
humidity conditions.

(3) The skin-contacting components of
the device must be demonstrated to be
biocompatible.

(4) Software design, verification, and
validation must demonstrate that the
device controls, alarms, and user
interfaces function as intended.

(5) Appropriate analysis and
performance testing must be conducted
to verify electrical safety and
electromagnetic compatibility of the
device.

(6) Performance testing must
demonstrate battery safety and evaluate
longevity.

(7) Performance testing must evaluate
the flammability of device components.

(8) Patient labeling must bear all
information required for the safe and
effective use of the device, specifically
including the following:

(i) A clear description of the
technological features of the device and
the principles of how the device works;

(ii) A clear description of the
appropriate use environments/
conditions, including prohibited
environments;

(iii) Preventive maintenance
recommendations;

(iv) Operating specifications for
proper use of the device such as patient
weight limitations, device width, and
clearance for maneuverability; and

(v) A detailed summary of the device-
related adverse events and how to report
any complications.

(9) Clinician labeling must include all
the information in the Patient labeling
noted in paragraph (b)(8) of this section
but must also include the following:

(i) Identification of patients who can
effectively operate the device; and

(ii) Instructions on how to fit, modify,
or calibrate the device.

(10) Usability studies of the device
must demonstrate that the device can be
used by the patient in the intended use
environment with the instructions for
use and user training.

Dated: April 8, 2014.
Leslie Kux,
Assistant Commissioner for Policy.
[FR Doc. 2014—08257 Filed 4-11-14; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG—-2014-0189]
Special Local Regulations; Recurring

Marine Events in the Seventh Coast
Guard District

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Conch Republic Navy Parade and
Battle Special Local Regulation in the
Gulf of Mexico, from 7:00 p.m. until
8:00 p.m. on April 25, 2014. This action
is necessary to ensure the safety of event
participants, participant vessels,
spectators, and the general public from
the hazards associated with this event.
During the enforcement period, no
person or vessel may enter the regulated
area without permission from the
Captain of the Port.

DATES: The regulations in 33 CFR
100.701 Table 1 will be enforced from
7:00 p.m. until 8:00 p.m. on April 25,
2014.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email Marine Science Technician
First Class Ian G. Bowes, Sector Key
West Prevention Department, U.S. Coast
Guard; telephone 305-292-8823, email
Ian.G.Bowes@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the Conch Republic
Navy Parade and Battle Special Local
Regulation in the Gulf of Mexico in 33
CFR 100.701 on April 25, 2014. These
regulations can be found in the 2013
issue of the Federal Register 33 CFR
100.701.

On April 25, 2014, Conch Republic
Navy LLC. is hosting the Conch
Republic Navy Parade and Battle, a boat
parade and simulated naval battle event
that will take place approximately 150
yards offshore from Ocean Key Sunset
Pier, Mallory Square and the Hilton Pier
within the Key West Harbor. The event
will be held on the waters of the Gulf
of Mexico in Key West. Approximately
10 vessels will participate in the event.

The special local regulations
encompass certain waters of the Gulf of

Mexico located offshore from the island
of Key West. The special local
regulations will be enforced from 7:00
p.m. until 8:00 p.m. on April 25, 2014.
The special local regulations area will
consist of the following area: An event
area, where all persons and vessels,
except those persons and vessels
participating in the swim event, are
prohibited from entering, transiting,
anchoring, or remaining. The race area
is defined as all waters of the Gulf of
Mexico encompassed within the
following points: Starting at Point 1 in
position 24°33’41” N, 81°48'25” W;
thence to Point 2 in position 24°33'43”
N, 81°48’34” W; thence to Point 3 in
position 24°33’32” N, 81°48'38” W;
thence to Point 4 in position 24°33'30”
N, 81°48’30” W. Persons and vessels
may request authorization to enter,
transit through, anchor in, or remain
within the race area by contacting the
Captain of the Port Key West by
telephone at 305-292-8727, or a
designated representative via VHF radio
on channel 16. If authorization to enter,
transit through, anchor in, or remain
within the race area is granted by the
Captain of the Port Key West, or a
designated representative, all persons
and vessels receiving such authorization
must comply with the instructions of
the Captain of the Port Key West or the
designated representative. The Coast
Guard will provide notice of the
regulated area by Local Notice to
Mariners, Broadcast Notice to Mariners,
and on-scene designated
representatives. The Coast Guard may
be assisted by other Federal, State, or
local law enforcement agencies in
enforcing this regulation.

This notice is issued under authority
of 33 CFR 100.701 and 5 U.S.C. 552(a).
In addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with advance
notification of this enforcement period
via a Broadcast Notice to Mariners.

Dated: March 31, 2014.
A.S. Young, Sr.,

Captain, U.S. Coast Guard, Captain of the
Port Key West.

[FR Doc. 2014—08368 Filed 4-11-14; 8:45 am|
BILLING CODE 9110-04-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2014-0218]

Drawbridge Operation Regulation;
Annisquam River and Blynman Canal,
Gloucester, MA

AGENCY: Coast Guard, DHS.

ACTION: Notice of deviation from
drawbridge regulation.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the Blynman
(SR127) Bridge across the Annisquam
River and Blynman Canal, mile 0.0, at
Gloucester, Massachusetts. The
deviation is necessary to facilitate
emergency structural repairs at the
bridge. This temporary deviation
authorizes the bridge to require a two
hour advance notice for bridge openings
for six weeks to facilitate emergency
repairs at the bridge.

DATES: This deviation is effective
without actual notice from April 14,
2014 through May 2, 2014. For the
purposes of enforcement, actual notice
will be used from March 31, 2014, until
April 14, 2014.

ADDRESSES: The docket for this
deviation, USCG-2014—-0218 is available
at http://www.regulations.gov. Type the
docket number in the “SEARCH” box
and click “SEARCH”. Click on Open
Docket Folder on the line associated
with this deviation. You may also visit
the Docket Management Facility in
Room W12-140 on the ground floor of
the Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Mr. John
McDonald, Project Officer, First Coast
Guard District, telephone (617) 223—
8364, email john.w.mcdonald@uscg.mil.
If you have questions on viewing the
docket, call Cheryl Collins, Program
Manager, Docket Operations, telephone
202-366-9826.

SUPPLEMENTARY INFORMATION: The
Blynman (SR127) Bridge at mile 0.0,
across Annisquam River and Blynman
Canal at Gloucester, Massachusetts, has
8.2 feet of vertical clearance at mean
high water and 16 feet of vertical
clearance at mean low water. The
existing drawbridge operation
regulations are listed at 33 CFR 117.586.

The owner of the bridge,
Massachusetts Department of
Transportation (MDOT), requested a
temporary deviation from the schedule
to facilitate emergency structural repairs
at the bridge. A recent structural
inspection revealed structural
deterioration of roadway deck stringers
at the bridge. As a result of the
deterioration emergency vehicles and
school busses are prohibited due to
weight limitations from passing over the
bridge.

The structural repairs to the bridge
deck will take approximately six weeks
to complete. The bridge owner
requested a two hour advance notice for
bridge openings to allow the contractor
sufficient time to secure the bridge and
remove equipment from the bridge in
order to provide bridge openings.

The waterway supports commercial
and seasonal recreational vessels of
various sizes.

Under this temporary deviation the
Blynman (SR127) Bridge at mile 0.0,
across the Annisquam River and
Blynman Canal may require at least a
two hour advance notice for bridge
openings from March 31, 2014 through
May 2, 2014. Requests for bridge
openings may be made by calling the
number (978) 283-0243, posted at the
bridge.

There is an alternate route for vessel
traffic to take around Cape Ann, at
Gloucester, should mariners not desire
to provide the requested two hour
advance notice for bridge openings.

The Coast Guard will also inform the
users of the waterways through our
Local and Broadcast Notice to Mariners
of the change in operating schedule for
the bridge so that vessels can arrange
their transits to minimize any impact
caused by the temporary deviation.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: March 27, 2014.
C.J. Bisignano,

Supervisory Bridge Management Specialist,
First Coast Guard District.

[FR Doc. 2014—08237 Filed 4-11-14; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2014-0035]

Drawbridge Operation Regulation; St.
Croix River, Stillwater, MN

AGENCY: Coast Guard, DHS.

ACTION: Notice of deviation from
drawbridge regulation; request for
comments.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the Stillwater
Highway Drawbridge across the St.
Croix River, mile 23.4, at Stillwater,
Minnesota. The deviation was requested
by the City of Stillwater to perform a
functional review of drawspan
operation needs during the navigation
season due to growing traffic
congestion. This deviation will test an
altered opening schedule operated
Monday through Friday (Except Federal
Holidays) for approximately 5 months.

DATES: This deviation is effective from
May 15, 2014 through October 15, 2014.
Comments and related material must be
received by the Coast Guard on or before
July 15, 2014. A public meeting will be
held April 16, 2014.

ADDRESSES: You may submit comments
identified by docket number USCG—
2014-0035 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail or Delivery: Docket
Management Facility (M—30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590-0001. Deliveries
accepted between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The telephone number is 202—
366—-9329.

See the “Public Participation and
Request for Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments. To avoid duplication, please
use only one of these methods. The
public meeting will be held at the City
of Stillwater Council Chambers Meeting
Room, 216 North Forth Street,
Stillwater, Minnesota.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Eric A.
Washburn, Bridge Administrator,
Western Rivers, Coast Guard; telephone


http://www.regulations.gov
http://www.regulations.gov
mailto:john.w.mcdonald@uscg.mil

Federal Register/Vol. 79, No. 71/Monday, April 14, 2014 /Rules and Regulations

20785

(314) 269-2378, email

Eric. Washburn@uscg.mil. If you have
questions on viewing the docket, call
Cheryl Collins, Program Manager,
Docket Operations, telephone (202)
366—-9826.

SUPPLEMENTARY INFORMATION:

A. Public Participation and Request for
Comments

We encourage you to provide input
and feedback during this temporary
deviation by submitting comments and
related materials. All comments
received will be posted, without change,
to http://www.regulations.gov and will
include any personal information you
have provided.

1. Submitting Comments

If you submit a comment, please
include the docket number for this
deviation (USCG-2014-0035), indicate
the specific section of this document to
which each comment applies, and
provide a reason for each suggestion or
recommendation. You may submit your
comments and material online (http://
www.regulations.gov), or by fax, mail or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an email address,
or a phone number in the body of your
document so that we can contact you if
we have questions regarding your
submission.

To submit your comment online, type
the docket number (USCG—2014—0035)
in the “SEARCH” box and click
“SEARCH.” Click on “Submit a
Comment” on the line associated with
this deviation. If you submit your
comments by mail or hand delivery,
submit them in an unbound format, no
larger than 82 by 11 inches, suitable for
copying and electronic filing. If you
submit them by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change or cancel this deviation based on
your comments.

2. Viewing Comments and Document

To view comments, as well as
document mentioned in this preamble
as being available in the docket, go to

http://www.regulations.gov, type the
docket number (USCG—2014—0035) in
the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
deviation. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

3. Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

4. Public Meeting

A public meeting explaining the
details and altered schedule for this
deviation will be held April 16, 2014, at
6 p.m. in the City of Stillwater Council
Chambers Meeting Room, 216 North
Forth Street, Stillwater, Minnesota. This
public meeting has also been noticed to
the public through local avenues. We
plan to record this meeting via audio
and will upload a transcript for the
meeting to the docket, which is
accessible as explained under
ADDRESSES. For information on facilities
or services for individuals with
disabilities or to request special
assistance at the public meeting, contact
the person listed above under the FOR
FURTHER INFORMATION CONTACT section of
this notice.

The City of Stillwater, Minnesota,
requested a temporary deviation for the
Stillwater Highway Drawbridge, across
the St. Croix River, mile 23.4, at
Stillwater, Minnesota. The existing
operating schedule for this bridge was
established approximately 20 years ago.
This deviation is intended to test the
operational needs of this drawbridge
due to changes and growing congestion
in the area. This deviation is temporary
for the 2014 navigation season only. A
new bridge in the area is planned to be
completed in 2016 and the Stillwater
Highway Bridge would then be altered
to a pedestrian only bridge. Comments
received in response to and the effects
of this deviation will be taken into
consideration both during the 2015
navigation season and in preparation for
changes that may be necessary in 2016.

The temporary deviation will occur
from May 15 through October 15, 2014,

and the bridge will open on signal
Monday through Friday, except Federal
Holidays from:

(i) 8 a.m. to 1 p.m., every hour on the
hour;

(ii) 1 p.m. to 3 p.m., every half hour;

(iii) 3:30 p.m. to 7 p.m., at 4 p.m., 6
p.m. and 7 p.m.;

(iv) 7 p.m. to 10 p.m., every half hour;
and

(v) 10 p.m. to 8 a.m., upon at least two
hours notice.

The Stillwater Highway Drawbridge
currently operates in accordance with
33 CFR 117.667(b), which states specific
seasonal and commuter hours operating
requirements.

There are no alternate routes for
vessels transiting this section of the St.
Croix River.

The Stillwater Highway Drawbridge,
in the closed-to-navigation position,
provides a vertical clearance of 10.9 feet
above normal pool. Navigation on the
waterway primarily consists of
commercial sightseeing/dinner cruise
boats and recreational watercraft. This
temporary deviation has been
coordinated with waterway users. One
objection to this deviation was received
and will be available in the docket as
indicated under ADDRESSES. This
objection will also be presented at the
public meeting on April 16. This
deviation action will be monitored
throughout its implementation, and if at
any time it is determined a condition of
unreasonable impediment to navigation
exists, the deviation may be revised or
cancelled.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: April 1, 2014.
Eric A. Washburn,
Bridge Administrator, Western Rivers.
[FR Doc. 2014-08263 Filed 4-11—14; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG-2014-0143]

Drawbridge Operation Regulations;
Annisquam River and Blynman Canal,
Gloucester, MA

AGENCY: Coast Guard, DHS.
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ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Coast Guard has issued a
temporary deviation from the schedule
governing the operation of the Blynman
(SR127) Bridge across the Annisquam
River and Blynman Canal, mile 0.0, at
Gloucester, Massachusetts. The
deviation is necessary to facilitate
public safety during a public event, the
annual Saint Peter’s Fiesta 5K Road
Race. This temporary deviation
authorizes the bridge to remain in the
closed position for thirty minutes to
facilitate public safety.

DATES: This deviation is effective from
6:15 p.m. to 6:45 p.m. on June 26, 2014.

ADDRESSES: The docket for this
deviation [USCG-2014—-0143] is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this deviation. You may
also visit the Docket Management
Facility in Room W12-140, on the
ground floor of the Department of
Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Mr. John W.
McDonald, Project Officer, First Coast
Guard District, telephone (617) 223—
8364 or email john.w.mcdonald@
uscg.mil. If you have questions on
viewing the docket, call Cheryl Collins,
Program Manager, Docket Operations,
telephone 202-366-9826.
SUPPLEMENTARY INFORMATION: The
Blynman (SR127) Bridge at mile 0.0,
across the Annisquam River and
Blynman Canal at Gloucester,
Massachusetts, has 8.2 feet of vertical
clearance at mean high water and 16
feet of vertical clearance at mean low
water. The existing drawbridge
operation regulations are listed at 33
CFR 117.586.

The owner of the bridge,
Massachusetts Department of
Transportation, requested a temporary
deviation from the schedule to facilitate
a public event, the Annual Saint Peter’s
Fiesta 5K Road Race.

The waterway has recreational vessel
traffic of various sizes.

Under this temporary deviation the
Blynman (SR127) Bridge at mile 0.0,
across the Annisquam River and
Blynman Canal may remain in the
closed position for thirty minutes,
between 6:15 p.m. and 6:45 p.m. on
June 26, 2014. Vessels that can pass

under the bridge without a bridge
opening may do so at all times. There
is an alternate route for vessel traffic
around Cape Ann.

In accordance with 33 CFR 117.35(e),
the bridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: April 1, 2014.
C.L. Bisignano,

Supervisory Bridge Management Specialist,
First Coast Guard District.

[FR Doc. 2014—08241 Filed 4-11-14; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—2014-0203]

Drawbridge Operation Regulation;
Narrow Bay, Suffolk County, NY

AGENCY: Coast Guard, DHS.

ACTION: Notice of deviation from
drawbridge regulation.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the Smith Point
Bridge across Narrow Bay, mile 6.1,
between Smith Point and Fire Island,
New York. The deviation is necessary to
facilitate public safety during a public
event, the Mastic Peninsula Multi-Sport
Triathlon. This temporary deviation
authorizes the Smith Point Bridge to
remain in the closed position for two
hours to facilitate public safety during a
public event.

DATES: This deviation is effective from
7 a.m. through 9 a.m. on June 1, 2014.
ADDRESSES: The docket for this
deviation, USCG—-2014—0203 is available
at http://www.regulations.gov. Type the
docket number in the “SEARCH” box
and click “SEARCH”. Click on Open
Docket Folder on the line associated
with this deviation. You may also visit
the Docket Management Facility in
Room W12-140 on the ground floor of
the Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Ms. Judy Leung-
Yee, Project Officer, First Coast Guard
District, telephone (212) 668-7165,
email judy.k.leung-yee@uscg.mil. If you

have questions on viewing the docket,
call Cheryl Collins, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION: The Smith
Point Bridge at mile 6.1, across Narrow
Bay, between Smith Point and Fire
Island, New York, has 18 feet of vertical
clearance at mean high water and 19
feet of vertical clearance at mean low
water. The existing drawbridge
operation regulations are listed at 33
CFR 117.799(d).

The owner of the bridge, the County
of Suffolk Department of Public Works,
requested a temporary deviation from
the drawbridge operation regulations to
facilitate a public event, the Mastic
Peninsula Multi-Sport Triathlon.

The waterway has seasonal
recreational vessels traffic of various
sizes.

Under this temporary deviation the
Smith Point Bridge at mile 6.1, across
Narrow Bay between Smith Point and
Fire Island, New York, may remain in
the closed position from 7 a.m. through
9 a.m. on June 1, 2014.

Vessels able to pass under the bridge
in the closed position without a bridge
opening may do so at all times. There
are no alternate routes for vessels to
transit.

The Coast Guard will also inform the
users of the waterways through our
Local and Broadcast Notice to Mariners
of the change in operating schedule for
the bridge so that vessels can arrange
their transits to minimize any impact
caused by the temporary deviation.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: April 1, 2014.
C.J. Bisignano,

Supervisory Bridge Management Specialist,
First Coast Guard District.

[FR Doc. 2014-08242 Filed 4-11-14; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 165

[Docket No. USCG-2011-0727]
RIN 1625-AA11

Regulated Navigation Area; Arthur Kill,
NY and NJ

AGENCY: Coast Guard, DHS.
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ACTION: Temporary interim rule with
request for comments.

SUMMARY: The Coast Guard is extending
the Regulated Navigation Area
promulgated for the navigable waters of
the Arthur Kill in New York and New
Jersey. This rule extends the Regulated
Navigation Area until June 1, 2014, due
to project delays.

DATES: This rule is effective without
actual notice from April 14, 2014 until
June 1, 2014. For the purposes of
enforcement, actual notice will be used
from the date the rule was signed,
March 31, 2014, until June 1, 2014.
Public comments will be accepted and
reviewed by the Coast Guard through
June 1, 2014.

ADDRESSES: Documents mentioned in
this preamble are part of Docket Number
USCG-2011-0727. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on “Open Docket
Folder” on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. You may
submit comments, identified by docket
number, using any one of the following
methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail or Delivery: Docket
Management Facility (M—30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590—-0001. Deliveries
accepted between 9 a.m. and 5 p.m.,
Monday through Friday, except federal
holidays. The telephone number is 202—
366—9329. See the “Public Participation
and Request for Comments” portion of
the SUPPLEMENTARY INFORMATION section
below for further instructions on
submitting comments. To avoid
duplication, please use only one of
these three methods.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Chief Craig D. Lapiejko, Coast
Guard First District Waterways
Management Branch, telephone 617-
223-8385, email craig.d.lapiejko@
uscg.mil or, Mr. Jeff Yunker, U.S. Coast
Guard Sector New York Waterways
Management Division, Coast Guard;
telephone 718-354-4195, email

Jeff.M.Yunker@uscg.mil. If you have
questions on viewing the docket, call
Barbara Hairston, Program Manager,
Docket Operations, telephone 202—366—
9826.

SUPPLEMENTARY INFORMATION:

Table of Acronyms

COTP Captain of the Port

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of Proposed Rulemaking
RNA Regulated Navigation Area

A. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change, to http://
www.regulations.gov and will include
any personal information you have
provided.

The Coast Guard will evaluate and
revise this rule as necessary to address
significant public comments.
Alternatively, if the dredging project
necessitating the interim rule is
completed before June 1, 2014, and we
receive no public comments that
indicate a substantive need to revise the
rule, we may allow it to expire on that
date without further regulatory action.

1. Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2011-0727),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail or
hand delivery, but please use only one
of these means. If you submit a
comment online via
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an email address,
or a telephone number in the body of
your document so that we can contact
you if we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, type the
docket number in the “SEARCH” box
and click “SEARCH.” Click on “Submit
a Comment” on the line associated with

this rulemaking. If you submit
comments by mail or hand delivery,
submit them in an unbound format, no
larger than 8% by 11 inches, suitable for
copying and electronic filing. If you
submit comments by mail and would
like to know that they reached the
Facility, please enclose a stamped, self-
addressed postcard or envelope. We will
consider all comments and material
received during the comment period
and may change the rule based on your
comments.

2. Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, type the
docket number (USCG-2013-0329) in
the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

3. Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

4. Public Meeting

We currently do not plan to hold a
public meeting. You may, however,
submit a request for one, using one of
the methods specified under ADDRESSES.
Please explain why you believe a public
meeting would be beneficial. If we
determine that one would aid in this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

B. Regulatory History and Information

This temporary interim rule (TIR) is
the third to address the RNA in the
Arthur Kill. We first published this
regulated navigation area on August 23,
2011 (75 FR 52569) and amended it
amended it on January 9, 2012 (76 FR
1023). No comments have been received
on the rules that have addressed this
topic.

The Coast Guard is issuing this
temporary interim rule without prior
notice and opportunity to comment
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pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
publishing an NPRM would be
impracticable, as it is necessary to
protect the safety of both the
construction crew and the waterway
users operating in the vicinity of the
Arthur Kill. A delay or cancellation of
the currently ongoing project in order to
accommodate a full notice and comment
period would delay necessary
operations, result in increased costs,
and delay the date when the channel is
expected to reopen for normal
operations. The Coast Guard will
consider comments in issuing a
subsequent temporary interim rule or
temporary final rule which allows
further time to complete channel work
needed in the RNA without
interruption.

For the same reasons mentioned
above, under 5 U.S.C. 553(d)(3), the
Coast Guard finds that good cause exists
for making this rule effective less than
30 days after publication in the Federal
Register.

C. Basis and Purpose

Under the Ports and Waterways Safety
Act, the Coast Guard has the authority
to establish RNAs in defined water areas
that are determined to have hazardous
conditions and in which vessel traffic
can be regulated in the interest of safety.
See 33 U.S.C. 1231 and Department of
Homeland Security Delegation No.
0170.1.

The purpose of this rule is to ensure
the safe transit of vessels in the area and
to protect all persons, vessels, and the
marine environment during the ongoing
channel deepening project by extending
the effective date of this rule.

D. Discussion of Comments and
Changes

The completion date for this project
needs to be extended due to additional
work being conducted near the center of
the channel. As such we are extending
the effective from April until June to
allow adequate time for the completion
of the project.

E. Regulatory Analyses

We developed this rule after
considering numerous statutes and

executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

The Coast Guard determined that this
rulemaking will not be a significant
regulatory action for the following
reasons: Vessel traffic will only be
restricted from the RNA for limited
durations and the RNA covers only a
small portion of the navigable
waterway. Advanced public
notifications will also be made to local
mariners through appropriate means,
which could include, but would not be
limited to, Local Notice to Mariners and
Broadcast Notice to Mariners.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard certifies under 5 U.S.C. 605(b)
that this rule will not have a significant
economic impact on a substantial
number of small entities. This rule will
affect the following entities, some of
which may be small entities: The
owners or operators of vessels intending
to enter or transit within the RNA
during a vessel restriction period.

The RNA would not have a significant
economic impact on a substantial
number of small entities for the
following reasons: The RNA would be of
limited size and any waterway closure
of short duration. Additionally before
the effective period of a waterway
closure, advanced public notifications
will be made to local mariners through
appropriate means, which could
include, but would not be limited to,
Local Notice to Mariners and Broadcast
Notice to Mariners.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it

qualifies and how and to what degree
this rule would economically affect it.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
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particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children From
Environmental Health Risks

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a ““significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National

Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves
restricting vessel movement within a
regulated navigation area. This rule is
categorically excluded from further
review under paragraph 34(g) of Figure
2-1 of the Commandant Instruction. An
environmental analysis checklist and a
categorical exclusion determination
supporting this determination are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine Safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add §165.T01-0727 to read as
follows:

§165.T01-0727 Regulated Navigation
Area; Arthur Kill, NY and NJ.

(a) Regulated Area. The following area
is a regulated navigation area: All waters
of the North of Shooters Island Reach,
Elizabethport Reach, and Gulfport
Reach in the Arthur Kill; bounded in the
northeast by a line drawn from position
40°38'48.637” N, 074°09'18.204” W; to a
point in position 40°38’37.815” N,
074°09°20.245” W; and bounded in the
southwest by a line drawn from position
40°37/15.643” N, 074°12/15.927” W; to a
point in position 40°37°15.779” N,
074°12°08.0622” W. All geographic
coordinates are North American Datum
of 1983 (NAD 83).

(b) Regulations. (1) The general
regulations contained in 33 CFR 165.13
apply.

(2) All vessels must remain at least
150 feet from all drilling and blasting
equipment; if a vessel must pass within
150 feet of drilling and blasting
equipment for reasons of safety, they

shall contact the dredge and/or blasting
barge on Channel 13.

(3) No vessel shall enter or transit any
work area where drill barges and/or
dredges are located without the
permission of Vessel Traffic Service
New York (VTSNY) Director.

(4) No vessel may be underway within
1,500 feet of the blasting area during
blasting operations.

(5) No vessel shall enter an area of
drilling or blasting when they are
advised by the drilling barge or VTSNY
that a misfire or hang fire has occurred.

(6) Vessel Movement Reporting
System (VMRS) users are prohibited
from meeting or overtaking other vessels
when transiting alongside an active
work area where dredging and drilling
equipment are being operated.

(7) Each vessel transiting in the
vicinity of a work area where dredges
are located is required to do so at
reduced speed to maintain
maneuverability while minimizing the
effects of wake and surge.

(8) The VTSNY Director may impose
additional requirements through VTS
measures, as per 33 CFR 161.11.

(c) Effective Period. This rule is
effective from 8 a.m. on March 31, 2014
until 5 p.m. on June 1, 2014.

Dated: March 31, 2014.
D.B. Abel,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 2014—08218 Filed 4—11-14; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2014—-0158]

RIN 1625-AA00

Safety Zone; Bat Mitzvah Celebration

Fireworks Display; Joshua Cove;
Guilford, CT

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the navigable waters of Joshua Cove
near Guilford, CT for the Bat Mitzvah
Celebration fireworks display. This
action is necessary to provide for the
safety of life on navigable waters during
the event. Entering into, transiting
through, remaining, anchoring or
mooring within this regulated area
would be prohibited unless authorized
by the Captain of the Port (COTP) Sector
Long Island Sound.
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DATES: This rule is effective on May 10,
2014. This rule will be enforced from
8:30 p.m. to 10:30 p.m. on May 10,
2014.

ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2014-0158]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Petty Officer Scott Baumgartner,
Prevention Department, Coast Guard
Sector Long Island Sound, (203) 468—
4559, Scott.A.Baumgartner@uscg.mil. If
you have questions on viewing or
submitting material to the docket, call
Barbara Hairston, Program Manager,
Docket Operations, telephone (202)
366—-9826.

SUPPLEMENTARY INFORMATION:
Table of Acronyms

COTP Captain of the Port

DHS Department of Homeland Security
FR Federal Register

LIS Long Island Sound

NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because an
NPRM would be impracticable. The
Coast Guard received information
regarding the fireworks display from the
event sponsor on February 12, 2014.
Consequently, the Coast Guard did not
have enough time to draft, publish, and
receive public comment on this
rulemaking via an NPRM and still
publish a final rule before the event was
scheduled to take place. Delaying this

rulemaking by waiting for a comment
period to run would also reduce the
Coast Guard’s ability to promote the
safety of event participants and the
maritime public during this event.

Under 5 U.S.C. 553(d)(3) and for the
same reasons as stated above, the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register.

B. Basis and Purpose

The legal basis for this temporary rule
is 33 U.S.C. 1226, 1231, 1233; 46 U.S.C.

Chapters 454, 701, 3306, 3703; 50 U.S.C.

191, 195; 33 CFR 1.05-1, 6.04—1, 6.04—
6 and 160.5; Pub. L. 107-295, 116 Stat.
2064; Department of Homeland Security
Delegation No. 0170.1 which
collectively authorize the Coast Guard
to define regulatory special local
regulations and safety zones.

This temporary rule establishes a
safety zone in order to provide for the
safety of life on navigable waterways
during the Bat Mitzvah Celebration
Fireworks display in Joshua Cove near
Guilford, CT.

C. Discussion of the Final Rule

This temporary rule establishes a
safety zone for the Bat Mitzvah
Celebration Fireworks display. The Bat
Mitzvah Celebration Fireworks display
may attract large numbers of spectator
vessels that will congregate around the
event location. The safety zone
established for this fireworks display is
needed to protect both spectators and
participants from the safety hazards
created by it, including unexpected
pyrotechnics detonation and burning
debris.

This rule prevents vessels from
entering, transiting, mooring or
anchoring within areas specifically
designated as regulated areas during the
periods of enforcement unless
authorized by the COTP or designated
representative.

The Goast Guard has determined that
this regulated area will not have a
significant impact on vessel traffic due
to its temporary nature, limited size,
and the fact that vessels are allowed to
transit the navigable waters outside of
the regulated area. The COTP will cause
public notifications to be made by all
appropriate means including but not
limited to the Local Notice to Mariners
and Broadcast Notice to Mariners.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses

based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

The Coast Guard determined that this
rule is not a significant regulatory action
for the following reasons: The regulated
area will be of limited duration and
cover only a small portion of the
navigable waterways. Furthermore,
vessels may transit the navigable
waterways outside of the regulated area.
Vessels requiring entry into the
regulated area may be authorized to do
so by the COTP or designated
representative.

Advanced public notifications will
also be made to the local maritime
community by the Local Notice to
Mariners as well as Broadcast Notice to
Mariners.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

The temporary safety zone will not
have a significant economic impact on
a substantial number of small entities
for the following reasons: The regulated
area will be of limited size and of short
duration, and vessels that can safely do
so may navigate in all other portions of
the waterways except for the areas
designated as a regulated area.
Additionally, notifications will be made
before the effective period by all
appropriate means, including but not
limited to the Local Notice to Mariners
and Broadcast Notice to Mariners well
in advance of the events.
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3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INTFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a

State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a ““significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have determined that this action is one

of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of a safety zone. This rule
is categorically excluded from further
review under paragraph 34(g) of Figure
2—1 of the Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 165 as follows:

PART 165—REGULATED NAVIGATION
AREA AND LIMITED ACCESS AREAS

m 1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapters 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T01-0158 to read as
follows:

§165.T01-0158 Safety Zone; Bat Mitzvah
Celebration Fireworks Display; Joshua
Cove; Guilford, CT.

(a) Location. The following area is a
safety zone: All waters of Joshua Cove
near Guilford, CT within a 600-foot
radius of the fireworks barge located in
approximate position 41°15’06.62” N,
072°42’48.08” W (NAD 83).

(b) Enforcement Period. This rule will
be enforced from 8:30 p.m. until 10:30
p-m. on May 10, 2014.

(c) Regulations. The general
regulations contained in 33 CFR 165.23
apply. During the enforcement period,
entering into, transiting through,
remaining, mooring or anchoring within
this safety zone is prohibited unless
authorized by the Captain of the Port
(COTP) or the designated
representatives.

(1) Definitions. The following
definitions apply to this section:

(i) Designated Representative. A
“designated representative” is any Coast
Guard commissioned, warrant or petty
officer of the U.S. Coast Guard who has
been designated by the COTP, Sector
Long Island Sound, to act on his or her
behalf. The designated representative
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may be on an official patrol vessel or
may be on shore and will communicate
with vessels via VHF-FM radio or
loudhailer. In addition, members of the
Coast Guard Auxiliary may be present to
inform vessel operators of this
regulation.

(ii) Official Patrol Vessels. Official
patrol vessels may consist of any Coast
Guard, Coast Guard Auxiliary, state, or
local law enforcement vessels assigned
or approved by the COTP Sector Long
Island Sound.

(iii) Spectators. All persons and
vessels not registered with the event
sponsor as participants or official patrol
vessels.

(2) Spectators desiring to enter or
operate within the regulated area should
contact the COTP Sector Long Island
Sound at 203—468—4401 (Sector LIS
command center) or the designated
representative via VHF channel 16 to
obtain permission to do so. Spectators
given permission to enter or operate in
the regulated area must comply with all
directions given to them by the COTP
Sector Long Island Sound or the
designated on-scene representative.

(3) Upon being hailed by a U.S. Coast
Guard vessel or the designated
representative, by siren, radio, flashing
light or other means, the operator of the
vessel shall proceed as directed. Failure
to comply with a lawful direction may
result in expulsion from the area,
citation for failure to comply, or both.

(4) Fireworks barges used in this
location will have a sign on their port
and starboard side labeled
“FIREWORKS—STAY AWAY”. This
sign will consist of 10 inch high by 1.5
inch wide red lettering on a white
background.

Dated: March 25, 2014.
E.J. Cubanski, III,

Captain, U.S. Coast Guard, Captain of the
Port Sector Long Island Sound.

[FR Doc. 2014-08222 Filed 4-11-14; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—2012—1045]
RIN 1625AA00

Safety Zone; Military Munitions
Recovery, Raritan River, Raritan, NJ

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing a permanent safety zone

within the waters of the Raritan River
upstream of the Perth Amboy Railroad
Bridge. This safety zone is necessary to
provide for the protection of the
maritime public and safety of navigation
during removal of underwater explosive
hazards in the Raritan River. This action
will protect the public from the dangers
posed by underwater explosives by
restricting unauthorized persons and
vessels from traveling through or
conducting underwater activities within
a portion of the Raritan River while
military munitions are rendered safe,
detonated, and/or removed from the
area. Entry into this zone (as well as a
broad array of other actions) will be
prohibited within the safety zone unless
authorized by the Captain of the Port
New York or the designated on-scene
representative.

DATES: This rule is effective May 14,
2014.

ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2012-1045]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email LT Hannah Eko, U.S. Coast Guard,
Sector New York, Waterways
Management Division, telephone (718)
354—4114, email
Hannah.O.Eko@uscg.mil or BMC Craig
Lapeijko, Coast Guard First District
Waterways Management Branch,
telephone (617) 223-8381, email
craig.d.lapeijko@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Barbara
Hairston, Program Manager, Docket
Operations, telephone (202) 366—9826.

SUPPLEMENTARY INFORMATION:

Table of Acronyms

CFR Code of Federal Regulations

COTP Captain of the Port

DHS Department of Homeland Security

FR Federal Register

NPRM Notice of Proposed Rulemaking

USACE United States Army Corps of
Engineers

A. Regulatory History and Information

On September 19, 2013 the Coast
Guard published a notice of proposed
rulemaking (NPRM) entitled “Safety
Zone; Military Munitions Recovery,
Raritan River, Raritan, NJ” in the
Federal Register (78 FR 57567). We
received 0 comments on the NPRM.

B. Basis and Purpose

The legal basis for the proposed rule
is 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191,
195; 33 CFR 1.05-1, 6.04-1, 6.04-6,
160.5; Public Law 107-295, 116 Stat.
2064; Department of Homeland Security
Delegation No. 0170.1., which
collectively authorize the Coast Guard
to establish safety zones.

The purpose of this rule is to protect
vessel traffic from the dangers of
underwater explosives by restricting
unauthorized persons and vessels from
traveling through or conducting
underwater activities within a portion of
the Raritan River while military
munitions are rendered safe, detonated,
or removed from the area. The United
States Corps of Army Engineers
(USACE) is conducting a remedial
investigation within the Raritan River
using advanced metal detection,
removal, and detonation techniques.
The prior start date of spring 2013 was
delayed by application reviews and is
now scheduled to begin in the spring of
2014.

C. Discussion of Comments, Changes,
and the Final Rule

No comments were received
concerning this rule.

The Coast Guard will establish a
safety zone encompassing all navigable
waters of the Raritan River upstream of
the Perth Amboy Railroad Bridge to
ensure the safety of mariners and
vessels around the military munitions
removal area.

These safety zones will be enforced
while on-scene workers are retrieving
military munitions that could pose a
hazard to persons or vessels operating in
the area. Each military munitions
retrieval is expected to require the
activation of the safety zone for a
minimum of 60 minutes. Intended work
hours (subject to change) are 6:00 a.m.
through 6:00 p.m., Monday through
Friday. The USACE will provide notice
of the activation of the safety zone via
vessels stationed at the eastern and
western boundaries of the safety zone.
These vessels will have flashing yellow
lights to alert mariners to their presence
and that the safety zone is being
enforced.
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D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes or
executive orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

Although this rule would restrict
access to a small portion of the Raritan
River until military munitions are
rendered safe and removed, the effect of
this regulation would not be significant
due to the following reasons: The safety
zone will cover only a small portion of
the navigable waters within the Raritan
River during limited intervals of time.
We expect portions of the safety zone to
be activated for short period while the
military munitions are being removed or
detonated. In addition, vessels may be
authorized to enter the zone with
permission of the COTP.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received 0 comments
from the Small Business Administration
on this rule. The Coast Guard certifies
under 5 U.S.C. 605(b) that this rule will
not have a significant economic impact
on a substantial number of small
entities. This rule will affect the
following entities, some of which might
be small entities: The owners or
operators of vessels intending to transit,
fish, dive, or anchor in a portion of the
Raritan River upstream of the Perth
Amboy Railroad Bridge during the time
the safety zone is activated.

This safety zone would not have a
significant economic impact on a
substantial number of small entities for
the following reasons. This safety zone

will only be activated for limited
periods of time while the USACE is
retrieving or detonating military
munitions. Vessel traffic will be
minimal because the location of the
safety zone is in an area that does not
experience high volumes of vessel
traffic, with typical commercial traffic
being very minimal. Upstream
recreational vessel entities will be
contacted concerning this safety zone.
Before the activation of the zone,
maritime advisories will be issued and
widely available to users of the
waterway in the vicinity of the Raritan
River.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship

between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children From
Environmental Health Risks

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
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or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This rule is not a “significant energy
action” under Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves
establishing a safety zone in a portion of
the Raritan River. This rule is
categorically excluded from further
review under paragraph 34(g) of Figure
2-1 of the Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine Safety Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add §165.170 to read as follows:
§165.170 Safety Zone; Military Munitions
Recovery, Raritan River, Raritan, NJ.

(a) Location. The following area is a
safety zone: All navigable waters of the

Raritan River upstream of the Perth
Amboy Railroad Bridge, which spans
the waterway at approximately
40°29°46.3” N, 74°16'51.5” W.

(b) Definitions. The following
definitions apply to this section:

(1) “Designated representative” means
any U.S. Army Corps of Engineers
personnel, any commissioned, warrant,
or petty officer of the U.S. Coast Guard,
and any member of the Coast Guard
Auxiliary who has been designated by
the Captain of the Port New York
(COTP), to act on his or her behalf. As
a designated representative, the U.S.
Army Corps of Engineers official patrol
vessel will communicate with vessels
via VHF—FM radio or loudhailer.

(2) ““Official patrol vessel” means any
Coast Guard, Coast Guard Auxiliary,
Army Corp of Engineers, state, or local
law enforcement vessels assigned or
approved by the COTP.

(c) Regulations. (1) The general
regulations in 33 CFR 165.23 apply.

(2) Entry, transit, diving, dredging,
dumping, fishing, trawling, conducting
salvage operations, remaining or
anchoring within the safety zone
described in paragraph (a) of this
section is prohibited unless authorized
by the COTP.

(3) Upon being hailed by a U.S. Coast
Guard vessel, U.S. Army Corps of
Engineers vessel or a designated
representative, by siren, radio, flashing
light, or other means, the operator of a
vessel shall proceed as directed.

(4) Vessel operators desiring to enter,
transit, dive, dredge, dump, fish, trawl,
conduct salvage operations, remain
within or anchor within the safety zone
must contact the COTP or a designated
representative via VHF channel 16 or by
phone at (718) 354—4353 (Sector New
York Command Center) to request
permission.

(5) Vessel operators given permission
to enter or operate in the safety zone
must comply with all directions given to
them by the COTP or a designated
representative.

Dated: March 28, 2014.

G. Loebl,

Captain, U.S. Coast Guard, Captain of the
Port New York.

[FR Doc. 2014—08247 Filed 4-11-14; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2014-0014]
RIN 1625-AA00

Safety Zone; Pago Pago Harbor,
American Samoa

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
Pago Pago Harbor, American Samoa
during the April 17, 2014 Fautasi Race.
This action is necessary for the
safeguard of participants and spectators,
including all crews, vessels, and
persons on the navigable waters during
the Fautasi Races (canoe boat races) that
will occur in Pago Pago Harbor. This
safety zone will functionally close the
port to vessel traffic during the race, but
will not require the evacuation of any
vessels from the harbor. Entry into,
transiting or anchoring in this safety
zone is prohibited to all vessels not
registered with the sponsor as
participants or not part of the race
patrol, unless specifically authorized by
the Captain of the Port Honolulu or a
designated representative.

DATES: This safety zone is effective from
7:30 a.m. to 8:30 a.m. (SST) on April 17,
2014.

ADDRESSES: Documents mentioned in
this preamble are part of docket USCG—
2014-0014. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant Commander Scott
Whaley of the United States Coast
Guard Sector Honolulu at 808-541—
4359 or Scott.0.Whaley@uscg.mil,
respectively. If you have questions on
viewing or submitting material to the
docket, call Barbara Hairston, Program
Manager, Docket Operations, telephone
(202) 366—9826.

SUPPLEMENTARY INFORMATION:
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Table of Acronyms

DHS Department of Homeland Security
FR Federal Register

TFR Temporary Final Rule

COTP Captain of the Port

A. Regulatory History and Information

The Coast Guard is establishing this
TFR without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency, for good
cause, finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(d)(3), the Coast Guard finds good
cause exists for making this rule
effective less than 30 days after
publication in the Federal Register. The
specific details of the Fautasi Race were
not determined until less than a month
before the race was scheduled to be
held. Due to the need to restrict vessel
traffic during the race, in order to
protect the participants, spectators,
Marine Patrol and the race officials, a
30-day notice period is impracticable.
The Captain of the Port (COTP)
Honolulu finds that this safety zone is
required on April 17, 2014, to ensure
the safety of the participants, spectators,
Marine Patrol and the race officials.

B. Basis and Purpose

The statutory basis for this
rulemaking is 33 U.S.C. 1231, which
gives the Coast Guard, under a
delegation from the Secretary of
Homeland Security, regulatory authority
to implement the Ports and Waterways
Safety Act. A safety zone is a water area,
shore area, or water and shore area, for
safety or environmental purposes,
access is limited to authorized persons,
vehicles, or vessels.

The purpose of this rule is to
minimize vessel traffic during the
Fautasi canoe race. This race is a hugely
popular event attended by a vast
majority of American Samoa residents
and is sponsored by American Samoa
Government. This event is expected to
draw a large number of pleasure craft,
posing a significant hazard to both
vessels and mariners operating in or
near the area. The COTP Honolulu is
establishing a safety zone for Pago Pago
Harbor to accommodate these events
and to safeguard persons and vessels
during the canoe boat race. The legal
basis and authorities for this temporary
final rule are found in 33 U.S.C. 1231
and 33 CFR part 165, which authorizes
the Coast Guard to propose, establish,
and define safety zones. The COTP

anticipates minimal impact on vessel
traffic due to this safety zone. However,
the safety zone is deemed necessary for
the safeguard of life and property within
the safety zone.

C. Discussion of the Rule

This rule creates a safety zone for
Pago Pago Harbor. The Coast Guard is
banning the transit of all commercial
vessel through the harbor that are not
authorized by the COTP or a designated
support or enforcement vessel for the
event, effectively closing the port for
commercial vessels. The harbor will
remain closed until the Coast Guard
issues an “All Clear” for the harbor after
the race has concluded the harbor is
deemed safe for normal operations. This
temporary rule does not require any
vessel to evacuate the port if moored; it
only bans the transit through the zone
during the aforementioned times. An
illustration of the safe zone is available
in the online docket.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. The expected short duration and
impact of the rule ensures it will not
rise to the level a significant regulatory
action.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard certifies under 5 U.S.C. 605(b)
that this rule will not have a significant
economic impact on a substantial
number of small entities.

This rule would affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit, anchor or
moor within Pago Pago Harbor
American Samoa between 7:30 a.m. and
8:30 a.m. (SST) on April 17, 2014.

This safety zone would not have a
significant economic impact on a

substantial number of small entities for
the following reasons: This safety zone
is of limited duration and intended to
protect Pago Pago Harbor for continued
use by these small entities and others
following the completion of the canoe
race. Once the race has concluded, the
safety zone will be cancelled allowing
vessels to transit the harbor in
accordance with already established
regulations.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
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coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
closure of the port to all traffic. This
rule is categorically excluded from
further review under paragraph 34g of
Figure 2—1 of the Commandant
Instruction.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5; Pub. L.
107—-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T14—0014 to read as
follows:

§165.T14-0014 Safety Zone; Pago Pago
Harbor, America Samoa.

(a) Location. The following area is a
safety zone: All waters encompassed by
a line starting at Breakers Point (eastern
edge of Pago Pago Harbor entrance)
thence southeast to 14° 18’47” S, 170°
38’54.5” W thence southwest to 14°
19°03” S, 170° 39"14” W, thence
northwest to Tulutulu Point and then
following the Pago Pago Harbor
coastline back to the point of origins.
This safety zone extends from the
surface of the water to the ocean floor.

(b) Enforcement period. This section
will be enforced from 7:30 a.m. to 8:30
a.m. (SST) on April 17, 2014.

(c) Regulations. (1) All persons and
vessels not registered with the sponsor
as participants or support/enforcement
vessels are considered spectators. The
“support/enforcement vessels” consist
of any territory, or local law
enforcement and sponsor provided
vessels assigned or approved by the
COTP Honolulu to patrol the safety
zone.

(2) No spectator shall anchor, block,
loiter or impede the transit of
participants or support/enforcement
vessels in the safety zone while this
section is effective, unless cleared by or
through a support/enforcement vessel.

(3) Spectator vessels may be moored
to a waterfront facility within the safety
zone in such a way that they shall not
interfere with the progress of the events.
Such mooring must be complete at least
30 minutes prior to the effective period
of this section and remain moored
through the duration of the events.

(d) Informational Broadcasts. The
COTP or a designated representative
will inform the public through
broadcast notices to mariners of the
enforcement period for the safety zone
as well as any changes in the planned
schedule. Once the zone is being
enforced, due to the commencement of
the race, transiting, anchoring, and
loitering in the harbor is forbidden and
the harbor will remain closed until 8:30
a.m., or earlier if the Coast Guard issues
an “All Clear” after the race has
concluded and the harbor is deemed
safe for normal operations.

Dated: March 25, 2014.
S.N. Gilreath,
Captain, U.S. Coast Guard, COTP Honolulu.
[FR Doc. 2014—08240 Filed 4—11-14; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2014-0156]

RIN 1625-AA00

Eighth Coast Guard District Annual
Safety Zones; Pittsburgh Pirates

Fireworks; Allegheny River Mile 0.4 to
0.6; Pittsburgh, PA

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
a safety zone for the Pittsburgh Pirates
Fireworks on the Allegheny River, from
mile 0.4 to 0.6, extending the entire
width of the river. This zone will be in
effect on April 5, April 19, May 10, June
26, July 19, August 9, and September 20,
2014 from 9 p.m. until 11 p.m. This
zone is needed to protect vessels
transiting the area and event spectators
from the hazards associated with the
Pittsburgh Pirates Barge-based
Fireworks. During the enforcement
period, entry into, transiting, or
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anchoring in the safety zone is
prohibited to all vessels not registered
with the sponsor as participants or
official patrol vessels, unless
specifically authorized by the Captain of
the Port (COTP) Pittsburgh or a
designated representative.

DATES: The regulations in 33 CFR
165.801 will be enforced with actual
notice on April 5, April 19, May 10,
June 26, July 19, August 9, and
September 20, 2014.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice of
enforcement, call or email Ronald
Lipscomb, Marine Safety Unit
Pittsburgh, U.S. Coast Guard, at
telephone (412) 644-5808, email
Ronald.c.lipscomb1@uscg.mil.
SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the Safety Zone for
the annual Pittsburgh Pirates Fireworks
listed in 33 CFR 165.801 Table 1, Table
No. 152; Sector Ohio Valley, No. 11 on
August 22, 2012.

Under the provisions of 33 CFR
165.801, entry into the safety zone listed
in Table 1, Table No. 152; Sector Ohio
Valley, No. 11 is prohibited unless
authorized by the Captain of the Port or
a designated representative. Persons or
vessels desiring to enter into or passage
through the safety zone must request
permission from the Captain of the Port
Pittsburgh or a designated
representative. If permission is granted,
all persons and vessels shall comply
with the instructions of the Captain of
the Port Pittsburgh or designated
representative.

This notice is issued under authority
of 5 U.S.C. 552 (a); 33 U.S.C. 1231; 46
U.S.C. Chapter 701, 3306, 3703; 50
U.S.C. 191, 195; 33 CFR 1.05-1, 6.04-1,
6.04—6, and 160.5; Pub. L. 107-295, 116
Stat. 2064; Department of Homeland
Security Delegation No. 0170.1. In
addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with advance
notification of this enforcement period
via Local Notice to Mariners and
updates via Marine Information
Broadcasts.

If the Captain of the Port Pittsburgh or
designated representative determines
that the Safety Zone need not be
enforced for the full duration stated in
this notice of enforcement, he or she
may use a Broadcast Notice to Mariners
to grant general permission to enter the
regulated area.

Dated: March 18, 2014.
L.N. Weaver,

Commander, U.S. Coast Guard, Captain of
the Port, Pittsburgh.

[FR Doc. 2014-08382 Filed 4-11—14; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 177

[Docket No. USCG-2013-0216]

RIN 1625—-ACO01

Regulated Navigation Areas; Bars

Along the Coasts of Oregon and
Washington

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard finalizes
regulations previously published as an
interim rule on July 9, 2013. In this final
rule, the Coast Guard removes the wave
height and surface current provisions
and regulated boating areas for bar
crossing locations along the coasts of
Oregon and Washington because they
conflict with more recently promulgated
wave height provisions and regulated
boating areas for the same bar crossings.
This amendment is necessary in order to
remove confusion as to which safety
requirements apply to recreational
vessels, uninspected passenger vessels,
small passenger vessels, and
commercial fishing vessels when
operating within the regulated
navigation areas.

DATES: This final rule is effective May
14, 2014.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-2013-0216 and are
available for inspection or copying at
the Docket Management Facility (M—30),
U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. You may also
find this docket on the Internet by going
to http://www.regulations.gov, inserting
USCG—-2013-0216 in the “Keyword”
box, and then clicking “Search.”

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, email
or call Mr. Burt Lahn, U.S. Coast Guard
Office of Navigation Standards (CG—
NAV-3), email Burt.A.Lahn@uscg.mil,
telephone 202-372-1526. If you have
questions on viewing or submitting
material to the docket, call Cheryl
Collins, Program Manager, Docket
Operations, telephone 202-366—9826.
SUPPLEMENTARY INFORMATION:
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1. Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security

FR Federal Register

NPRM Notice of Proposed Rulemaking
NTSB National Transportation Safety Board
RNA Regulated Navigation Area

U.S.C. United States Code

II. Regulatory History and Information

The bars along the coasts of Oregon
and Washington are a maritime
operating environment unique to the
Pacific Northwest. Bars are commonly
defined as areas of shallow water that
lead into rivers and bays. At times, bars
become extremely hazardous for vessels
to navigate due to strong currents and
large waves that can form when strong
ocean currents pass over the bars. Until
2009, the bars along the coast of Oregon
and Washington were regulated in 33
CFR Part 177. On February 12, 2009, the
Coast Guard published a Notice of
Proposed Rulemaking (NPRM) in the
Federal Register (74 FR 7022) that
proposed to establish Regulated
Navigation Areas (RNAs) in 33 CFR
165.1325 for bars along the coasts of
Oregon and Washington. RNAs are areas
of water within a defined boundary that,
for reasons of safety or environmental
concerns, the Coast Guard has
implemented regulations on the
operation of vessels permitted inside the
defined area. The proposals in the
NPRM were designed to help ensure the
safety of persons and vessels operating
on or in the vicinity of the bars. The
Coast Guard subsequently published a
final rule in the Federal Register on
November 17, 2009 (74 FR 59098),
adopting most of the NPRM’s proposals.

Certain provisions in that 2009 final
rule superseded other provisions in Part
177 that governed bar crossing along the
coasts of Oregon and Washington.
Specifically, 33 CFR 165.1325(a) sets
forth the specific locations for the RNAs
that cover the bars along the Oregon and
Washington coasts, and supersedes the
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regulated boating areas in 33 CFR
177.08. Additionally, 33 CFR
165.1325(b)(13) defines the term unsafe
condition to include certain wave height
conditions, and supersedes the unsafe
wave height formula and surface current
provisions in 33 CFR 177.07(f). The
purpose of this final rule is to remove
those superseded provisions from the
CFR.

As discussed in the 2009 NPRM, the
Coast Guard determined that the wave
height and surface current provisions in
33 CFR 177.07(f), and the regulated
boating areas in 33 CFR 177.08, did not
provide a sufficient measure of safety
for persons and vessels operating in
those areas. In addition, multiple Coast
Guard and National Transportation
Safety Board (NTSB) accident
investigations indicated a need for
additional regulations to mitigate the
risks associated with the bars and to
enhance the safety of the persons and
vessels operating on and in the bars’
vicinity.

Because the 2009 amendments to 33
CFR 1625.1325(a) and 1625.1325(b)(13)
superceded the provisions in 33 CFR
177.07(f) and 177.08 specific to the
wave height and surface current
provisions and regulated boating areas
for bar crossing locations along the
coasts of Oregon and Washington, the
Coast Guard, on July 9, 2013, issued an
Interim Rule with request for comments
(78 FR 40963) for the purpose of
removing the superseded provisions in
33 CFR 177.07(f) and 177.08. In that
Interim Rule, we explained that it was
necessary to remove the wave height
and surface current provisions
contained in 33 CFR 177.07(f) and
177.08 specific to bar crossings along
the coasts of Oregon and Washington
because they conflict with the more
recently promulgated regulations in 33
CFR 1625.1325. This rule finalizes the
2013 interim rule with no changes.

III. Basis and Purpose

Under 46 U.S.C. 4302, the Coast
Guard is authorized to establish
regulations to promulgate minimum
safety standards and procedures for
recreational vessels. Under 46 U.S.C.
4105(a), uninspected passenger vessels
are also subject to Chapter 43 of Title
46, U.S. Code.

This rulemaking is necessary in order
to remove the wave height and surface
current provisions under 33 CFR
177.07(f) and the geographic coordinates
in 33 CFR 177.08 that have been
superseded by 33 CFR 165.1325, to
eliminate confusion regarding which
provisions apply specifically to the bars
along the coasts of Oregon and
Washington. The regulations in 33 CFR

165.1325 establish clear procedures for
restricting and/or closing the bars as
well as mandating additional safety
requirements for recreational and
uninspected commercial vessels
operating on or in the vicinity of the
bars, when certain conditions exist. The
RNAs established in 33 CFR 165.1325
help to expedite bar restrictions and
closures and include a mariner
notification process that helps keep
vessels away from hazardous bars. The
RNAs also require the use and/or
making ready of safety equipment, as
well as additional reporting
requirements when certain conditions
exist, which help safeguard the persons
and vessels that operate on or in the
vicinity of hazardous bars.

IV. Discussion of the Final Rule

Certain provisions of 33 CFR part 177,
governing maritime traffic operating on
and in the vicinity of the bars along the
coasts of Oregon and Washington,
provide insufficient safety measures for
the persons and vessels that operate in
those areas. As discussed in the
February 12, 2009 NPRM (74 FR 7022),
multiple Coast Guard and NTSB
casualty investigations indicated a need
for additional regulations to mitigate the
risks associated with the bars and to
enhance the safety of the persons and
vessels operating on and in the bars’
vicinity. To fulfill this need, in 2009,
the Coast Guard established the RNAs in
33 CFR 165.1325.

The provisions in 33 CFR 165.1325
establish an increased measure of safety
and supersede the existing provisions in
33 CFR 177.07(f) and 177.08.
Accordingly, the Coast Guard, through
this rule, removes the wave height
provisions in 33 CFR 177.07(f)(1) and
(2), the surface current provision in 33
CFR 177.07(f)(3), and the regulated
boating areas in 33 CFR 177.08.

V. Discussion of the Comments on the
Interim Rule

The Coast Guard received one
comment on the interim rule. The
commenter stated that the interim rule
does not explain what specific changes
are being made or how they are more
protective than the existing regulations,
and requested a table showing the
difference between the existing
regulations and the new language. Such
a table, the commenter suggests, would
make this rulemaking action more
useful and would also increase the
transparency of the Coast Guard’s
actions.

The Coast Guard reviewed the
published interim rule. We do not agree
that the interim rule fails to explain the
specific changes effectuated by the rule.

In the interim rule, the Coast Guard
explained that the wave height and
surface current restrictions in 33 CFR
177.07(f) and the geographic coordinates
in 33 CFR 177.08 were in conflict with,
and had been superseded by, the more
recently promulgated regulations in 33
CFR 165.1325 (promulgated in a final
rule in 2009, 74 FR 59098, after notice
and comment on the proposed rule, 74
FR 7022). The Coast Guard further
explained that the rulemaking is
necessary in order to remove the
provisions in 33 CFR 177.07(f) and
177.08 that conflict with 33 CFR
165.1325, and thereby remove confusion
regarding which provisions apply
specifically to the bars along the coasts
of Oregon and Washington. Further, it is
worth emphasizing that this rulemaking
is not adding new regulatory provisions.
For these reasons, we do not believe
adding a table is necessary in order to
understand the effect of this rule, nor
would it add clarity to the public on the
removal of the provisions in 33 CFR
177.07(f) and 177.08 that conflict with
33 CFR 165.1325.

VI. Regulatory Analyses

We developed this final rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

A. Regulatory Planning and Review

Executive Orders 12866 (‘Regulatory
Planning and Review”) and 13563
(“Improving Regulation and Regulatory
Review’’) direct agencies to assess the
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility.

This final rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, “Regulatory
Planning and Review”, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

The Coast Guard does not expect any
economic impact as a result of this rule
because it involves removing two
criteria for unsafe conditions in 33 CFR
part 177 that have been superseded by
33 CFR 165.1325.
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B. Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000. This
rulemaking, which finalizes a lawfully
promulgated interim rule, does not
require a general notice of proposed
rulemaking and, therefore, is exempt
from the analysis requirements of the
Regulatory Flexibility Act (5 U.S.C.
604).

C. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please consult Burt Lahn,
U.S. Coast Guard Office of Navigation
Standards (CG-NAV-3), email
Burt.A.Lahn@uscg.mil, telephone 202—
372—-1526. The Coast Guard will not
retaliate against small entities that
question or complain about this rule or
any policy or action of the Coast Guard.

D. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

E. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.
Our analysis is explained below.

Under 46 U.S.C. 4306, Federal
regulations promulgated under the
authority of 46 U.S.C. 4302 preempt
State law unless the State law is
identical to a Federal regulation or a
State is specifically provided an

exemption to those regulations, or
permitted to regulate marine safety
articles carried or used to address a
hazardous condition or circumstance
unique to that State. As noted above,
this rule simply removes superseded
regulations regarding wave height and
surface current provisions, and certain
regulated boating areas from 33 CFR
part 177.

Additionally, there are no existing
State laws that are identical to these
Federal regulations, nor have the States
been provided an exemption to those
regulations or permitted to regulate
marine safety articles. Therefore, the
rule is consistent with the principles of
federalism and preemption
requirements in Executive Order 13132.

F. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. This rule will not
result in such expenditure.

G. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, “Governmental Actions
and Interference with Constitutionally
Protected Property Rights.”

H. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, “Civil Justice Reform”, to
minimize litigation, eliminate
ambiguity, and reduce burden.

I Protection of Children

We have analyzed this rule under
Executive Order 13045, “Protection of
Children from Environmental Health
Risks and Safety Risks.” This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

J. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, “Consultation and Coordination
with Indian Tribal Governments”,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and

responsibilities between the Federal
Government and Indian tribes.

K. Energy Effects

We have analyzed this rule under
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use.” We have
determined that it is not a “‘significant
energy action” under that Order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

L. Technical Standards

The National Technology Transfer
and Advancement Act (15 U.S.C. 272
note) directs agencies to use voluntary
consensus standards in their regulatory
activities unless the agency provides
Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

M. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have concluded
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This rule is
categorically excluded, under section
2.B.2, Figure 2—1, paragraph 34(g), of the
Instruction because it involves
regulations establishing, disestablishing,
or changing RNAs. An environmental
analysis checklist and a categorical
exclusion determination are available in
the docket where indicated under
ADDRESSES.
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List of Subjects in 33 CFR Part 177
Marine safety.

Title 33—Navigation and Navigable
Waters

PART 177—CORRECTION OF
ESPECIALLY HAZARDOUS
CONDITIONS

For the reasons discussed in the
preamble, under authority of 46 U.S.C.
4302, 4311; Pub. L. 103—-206, 107 Stat.
2439, the interim rule amending 33 CFR
part 177 that was published at 78 FR
40963 on July 9, 2013, is adopted as a
final rule without change.

Dated: March 27, 2014.

Gary C. Rasicot,

Director of Marine Transportation Systems,
U.S. Coast Guard.

[FR Doc. 2014—08374 Filed 4—11-14; 8:45 am|
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 9 and 721
[EPA-HQ-OPPT-2013-0739; FRL-9909-25]
RIN 2070-AB27

Significant New Use Rules on Certain
Chemical Substances; Withdrawal

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Partial withdrawal of direct
final rule.

SUMMARY: EPA is withdrawing
significant new use rules (SNURs)
promulgated under the Toxic
Substances Control Act (TSCA) for four
chemical substances which were the
subject of premanufacture notices
(PMNs). EPA published these SNURs
using direct final rulemaking
procedures. EPA received notices of
intent to submit adverse comments on
these rules. Therefore, the Agency is
withdrawing these SNURs, as required
under the expedited SNUR rulemaking
process. EPA intends to publish in the
near future proposed SNURs for these
four chemical substances under separate
notice and comment procedures.
DATES: This final rule is effective April
14, 2014.

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPPT-2013-0739, is
available at http://www.regulations.gov
or at the Office of Pollution Prevention
and Toxics Docket (OPPT Docket),
Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301

Constitution Ave. NW., Washington,
DC. The Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPPT
Docket is (202) 566—0280. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT: For
technical information contact: Kenneth
Moss, Chemical Control Division
(7405M), Office of Pollution Prevention
and Toxics, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW.,
Washington, DC 20460-0001; telephone
number: (202) 564—9232; email address:
moss.kenneth@epa.gov.

For general information contact: The
TSCA-Hotline, ABVI-Goodwill, 422
South Clinton Ave., Rochester, NY
14620; telephone number: (202) 554—
1404; email address: TSCA-Hotline@
epa.gov.

SUPPLEMENTARY INFORMATION:

I. Does this action apply to me?

A list of potentially affected entities is
provided in the Federal Register of
February 12, 2014 (79 FR 8273) (FRL—
9903-70). If you have questions
regarding the applicability of this action
to a particular entity, consult the
technical person listed under FOR
FURTHER INFORMATION CONTACT.

IT. What direct final SNURs are being
withdrawn?

In the Federal Register of February
12, 2014 (79 FR 8273), EPA issued
several direct final SNURs, including
SNURs for four chemical substances
that are the subject of this withdrawal.
These direct final rules were issued
pursuant to the procedures in 40 CFR
part 721, subpart D. In accordance with
§721.160(c)(3)(ii), EPA is withdrawing
the rules issued for the chemical
substances generically identified as MDI
modified polyalkene glycols; acrylic
acid esters polymers, reaction products
with polyisocyanate; 1,3-
benzenedicarboxylic acid, polymer with
1,4-benzenedicarboxylic acid, 1,4-
dimethyl 1,4-benzenedicarboxylate, 2,2-
dimethyl-1,3-
propanediol,dodecanedioic acid, 1,2-
ethanediol, hexanedioic acid, 1,6-
hexanediol, alkyldiol ester and aromatic
isocyanate; and methylene diisocyanate
polymer with polypropylene glycol and
diols, which were the subject of PMNs
P-13-365, P-13-392, P-13-393, and P—
13-471, respectively, because the
Agency received notices of intent to
submit adverse comments. EPA intends

to publish proposed SNURs for these
chemical substances under separate
notice and comment procedures.

For further information regarding
EPA’s expedited process for issuing
SNURs, interested parties are directed to
40 CFR part 721, subpart D, and the
Federal Register of July 27, 1989 (54 FR
31314). The record for the direct final
SNUR for the chemical substances that
are being removed was established at
EPA-HQ-OPPT-2013-0739. That
record includes information considered
by the Agency in developing this rule
and the notice of intent to submit
adverse comments.

III. Statutory and Executive Order
Reviews

This final rule revokes or eliminates
an existing regulatory requirement and
does not contain any new or amended
requirements. As such, the Agency has
determined that this withdrawal will
not have any adverse impacts, economic
or otherwise. The statutory and
executive order review requirements
applicable to the direct final rule were
discussed in the Federal Register of
February 12, 2014 (79 FR 8273). Those
review requirements do not apply to
this action because it is a withdrawal
and does not contain any new or
amended requirements.

IV. Congressional Review Act (CRA)

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects
40 CFR Part 9

Environmental protection, Reporting
and recordkeeping requirements.

40 CFR Part 721

Environmental protection, Chemicals,
Hazardous substances, Reporting and
recordkeeping requirements.

Dated: April 7, 2014.

Maria J. Doa,
Director, Chemical Control Division, Office
of Pollution Prevention and Toxics.

Therefore, 40 CFR parts 9 and 721 are
amended as follows:

PART 9—[AMENDED]

m 1. The authority citation for part 9
continues to read as follows:
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Authority: 7 U.S.C. 135 et seq., 136—136y;
15 U.S.C. 2001, 2003, 2005, 2006, 2601-2671;
21 U.S.C. 331j, 346a, 348; 31 U.S.C. 9701; 33
U.S.C. 1251 et seq., 1311, 1313d, 1314, 1318,
1321, 1326, 1330, 1342, 1344, 1345 (d) and
(e), 1361; E.O. 11735, 38 FR 21243, 3 CFR,
1971-1975 Comp. p. 973; 42 U.S.C. 241,
242b, 243, 246, 300f, 300g, 300g—1, 300g-2,
300g-3, 300g—4, 300g—5, 300g—6, 300j—1,
300j-2, 300j—3, 300j—4, 300j-9, 1857 et seq.,
6901-6992k, 7401-7671q, 7542, 9601-9657,
11023, 11048.

§9.1 [Amended]

m 2.In §9.1, remove under the
undesignated center heading
“Significant New Uses of Chemical
Substances” §§721.10717, 721.10719,
721.10720, and 721.10723.

PART 721—[AMENDED]

m 3. The authority citation for part 721
continues to read as follows:

Authority: 15 U.S.C. 2604, 2607, and
2625(c).

§§721.10717,721.10719, 721.10720, and
721.10723 [Removed]

m 4. Remove §§721.10717,721.10719,
721.10720, and 721.10723.

[FR Doc. 2014-08328 Filed 4-11-14; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

45 CFR Part 18

Official Symbol, Logo and Seal

AGENCY: Office of the Secretary, HHS.
ACTION: Direct final rule.

SUMMARY: The U.S. Department of
Health and Human Services (HHS) is
adopting requirements on the use of its
official logo and seal. Use by any person
or organization may be made only with
prior written approval. Wrongful use of
an official logo or seal is subject to
administrative action and/or criminal
penalty. HHS believes that this rule is
non-controversial, and HHS anticipates
no significant adverse comment. If HHS
receives a significant adverse comment,
it will withdraw the rule.

DATES: This rule is effective May 14,
2014 without further action, unless
adverse comment is received by April
29, 2014. If adverse comment is
received, HHS will publish a timely
withdrawal of the rule in the Federal
Register.

ADDRESSES: You may submit comments
by Mail/Hand Delivery/Courier to:
Gloria Barnes, Office of the Assistant
Secretary for Public Affairs, 200
Independence Avenue SW.,
Washington, DC 20201.

FOR FURTHER INFORMATION CONTACT:
Gloria Barnes, Office of the Assistant
Secretary for Public Affairs
(gloria.barnes@hhs.gov)

SUPPLEMENTARY INFORMATION: HHS is
adopting regulations (45 CFR Part 18) on
the use of its official logo and seal. HHS
has developed a logo and seal that
signifies the authoritativeness of the
item or document to which it is affixed
as an official endorsement of HHS. The
logo and seal is to be used for official
HHS business or as approved under
HHS'’ regulations.

HHS believes there is good cause to
bypass notice and comment and
proceed to a direct final rule pursuant
to 5 U.S.C. 553(b). The rule is non-
controversial and merely describes
HHS?’ official logo and seal. Because this
rule only impacts HHS’ procedure and
practice, notice and comment is
unnecessary. Although HHS believes
this direct final rule will not elicit any
significant adverse comments, if such
comments are received, HHS will
publish a timely notice of withdrawal in
the Federal Register.

Executive Order No. 12866

This rule does not meet the criteria for
a significant regulatory action under
Executive Order 12866. Thus, review by
the Office of Management and Budget is
not required.

Regulatory Flexibility Act

This rule will not have a significant
economic impact on a substantial
number of small entities. Therefore, a
regulatory flexibility analysis as
provided by the Regulatory Flexibility
Act, as amended, is not required.

List of Subjects in 45 CFR Part 18

Seals and insignia.

For the reasons set out in the
preamble, HHS adds Part 18 to Title 45,
Subtitle A, subchapter A of the Code of
Federal Regulations as follows:

Subtitle A—Department of Health and
Human Services

Subchapter A—General Administration

PART 18—OFFICIAL SYMBOL, LOGO,
AND SEAL

Sec.

18.1 Description of the Symbol, Logo, and
Seal.

18.2 Authority to affix Symbol, Logo, and
Seal.

18.3 Official, unofficial or misuse of HHS
emblems.

18.4 Prohibitions against unofficial use or
misuse of the Symbol, Logo, or Seal.

18.5 Compliance and enforcement.

Authority: 42 U.S.C. 3505; 5 U.S.C. 301.

§18.1 Description of the Symbol, Logo,
and Seal.

(a) The Departmental Symbol
(Symbol) of the Department of Health
and Human Services (HHS) is the key
element in Department identification. It
represents the American People
sheltered in the wing of the American
Eagle, suggesting the Department’s
concern and responsibility for the
welfare of the people. This Symbol is
the visual link which connects the
graphic communications of all
components and programs of the
Department. It is the major design
component for the Department
Identifiers—the Department Logo, Seal,
and Signatures.

(b) The Symbol is described as
follows: The outline of an American
Eagle, facing left, with one of its wings
stretched upward and the other wing
pointed downward, is flanked on its
right side by two outlines of the profile
of a human head, both of which are
located in between the eagle’s wings.
One of the profile outlines is smaller
than the other and is nestled in the
larger outline.

(c) The HHS Departmental Logo
(Logo) incorporates the Symbol and is
described as follows: From the tip of the
outstretched wing of the American Eagle
in the Symbol to the tip of the other,
downward-facing wing, the words,
“DEPARTMENT OF HEALTH &
HUMAN SERVICES ¢ USA” form a
circular arc.

SERVI(Q,
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%
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(d) The HHS Departmental Seal (Seal)
incorporates the Symbol and is
described as follows: Starting from the
tip of the downward-facing wing of the
American Eagle in the HHS Symbol and
forming a complete circle clockwise
around the HHS Symbol, the words,
“DEPARTMENT OF HEALTH &
HUMAN SERVICES e USA ¢” are
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printed, surrounded by a border
composed of a solid inner ring at the
base of the text and a triangular,
scalloped edge at the top of the text.

(e) The HHS Departmental Symbol,
Logo, and Seal shall each be referred to
as an HHS emblem and shall
collectively be referred to as HHS
emblems.

§18.2 Authority to affix Symbol, Logo or
Seal.

HHS emblems cannot be used for
other than official HHS business
without written authorization from the
Secretary or the Secretary’s designee.
Authority to provide authorization is
delegated to the Assistant Secretary for
Public Affairs (ASPA) or its designee.

§18.3 Official, unofficial or misuse of HHS
emblems.

HHS emblems are for use by HHS
employees conducting official HHS
business. HHS emblems cannot be used
non-Federal organizations on its
materials without written authorization
from HHS.

Note to § 18.3: Non-Federal organizations
refers to private sector, non-profit, advocacy,
and commercial organizations, including
HHS contractors and grantees.

§18.4 Prohibitions against unofficial use
or misuse of the Symbol, Logo, or Seal.

Any person who uses an HHS emblem
in a manner inconsistent with the

provision of this part may be subject to
penalties under 18 U.S.C. 506, 18 U.S.C.
1017, or 42 U.S.C. 1320b-10.

§18.5 Compliance and enforcement.

In order to ensure adherence to the
authorized uses of an HHS emblem, as
provided in this part, a report of each
suspected violation of this part or of
questionable usage of any HHS emblem
shall be submitted to the Inspector
General, HHS Headquarters.

Dated: April 7, 2014.
Kathleen Sebelius,
Secretary.
[FR Doc. 2014—08190 Filed 4-11-14; 8:45 am]
BILLING CODE 4150-04-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 223 and 224
[Docket No. 130501429—-4198-02]
RIN 0648-XC659

Endangered and Threatened Wildlife;
Final Rule To Revise the Code of
Federal Regulations for Species Under
the Jurisdiction of the National Marine
Fisheries Service

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: We, NMFS, announce
revisions to the Code of Federal
Regulations (CFR) to clarify and update
the descriptions of species under NMFS’
jurisdiction that are currently listed as
threatened or endangered under the
Endangered Species Act of 1973 (ESA).
Revisions include format changes to our
lists of threatened and endangered
species, revisions to regulatory language
explaining our lists, updates to the
descriptions of certain listed West Coast
salmonid species to add or remove
hatchery stocks consistent with our
recently completed 5-year reviews
under ESA section 4(c)(2), and
corrections to regulatory text to fix
inadvertent errors from previous
rulemakings, update cross-references,
and provide consistent language. We are
not adding or removing any species to
or from our lists, changing the status of
any listed species, or adding or revising
any critical habitat designation.

DATES: This final rule is effective on
April 14, 2014.

ADDRESSES: Information concerning this
final rule may be obtained by contacting

Office of Protected Resources, NMFS,
1315 East-West Highway, Silver Spring,
MD 20910. Copies of the 5-year status
reviews can be found on our Web sites
at http://www.nmfs.noaa.gov/pr/listing/
reviews.htm and http://
www.westcoast.fisheries.noaa.gov/.

FOR FURTHER INFORMATION CONTACT: For
further information regarding this rule
contact Maggie Miller, NMFS, Office of
Protected Resources (301) 427—8403; for
information on the 5-year status reviews
of Pacific salmonids, contact Steve
Stone, NMFS, West Coast Region (503)
231-2317.

SUPPLEMENTARY INFORMATION:

Background

Section 4 of the ESA provides for both
NMFS and the U.S. Fish and Wildlife
Service (FWS) to make determinations
as to the endangered or threatened
status of “species’ in response to
petitions or on their own initiative. In
accordance with the ESA, we (NMFS)
make determinations as to the
threatened or endangered status of
species by regulation. These regulations
provide the text for each species listing
and include the content required by the
ESA section 4(c)(1). We enumerate and
maintain a list of species under our
jurisdiction which we have determined
to be threatened or endangered at 50
CFR 223.102 (threatened species) and 50
CFR 224.101 (endangered species)
(hereafter referred to as the “NMFS
Lists’’). The FWS maintains two master
lists of all threatened and endangered
species, i.e., both species under NMFS’
jurisdiction and species under FWS’
jurisdiction (the “FWS Lists”), at 50
CFR 17.11 (threatened and endangered
animals) and 50 CFR 17.12 (threatened
and endangered plants). The term
“species” for listing purposes under the
ESA includes the following entities:
species, subspecies, and, for vertebrates
only, “distinct population segments
(DPSs).” Pacific salmon are listed as
“evolutionarily significant units
(ESUs),” which are essentially
equivalent to DPSs for the purpose of
the ESA. For West Coast salmon and
steelhead, many of the ESU and DPS
descriptions include fish originating
from specific artificial propagation
programs (e.g., hatcheries) that, along
with their naturally-produced
counterparts, are included as part of the
listed species.

We recently completed a 5-year
review of the status of ESA-listed
salmon ESUs and steelhead DPSs in
California (76 FR 50447, August 15,
2011; and 76 FR 76386, December 7,
2011) and in Oregon, Idaho, and
Washington (76 FR 50448; August 15,
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2011). The ESA requires this regular
review of listed species to determine
whether a species should be delisted,
reclassified, or whether the current
classification should be retained (16
U.S.C. 1533(c)(2)). As a result of our
review, we identified several errors,
omissions, and updates that warrant
revising the NMFS and FWS Lists for
the sake of accuracy and improved
readability. We also identified cross-
referencing errors in our regulations at
50 CFR 223. On June 26, 2013, we
proposed to revise the NMFS Lists
based on the aforementioned review and
additionally proposed to correct or
clarify text and update the list formats
for all species under our jurisdiction (78
FR 38270), and solicited public
comments.

Summary of Comments Received in
Response to the Proposed Rule

We received a single comment from
an individual and a number of
comments from the Washington
Department of Fish and Wildlife
(WDFW) during the public comment
period. A summary of the comments
and our responses is provided below.

Comment 1: One commenter objects
to listing the species in the NMFS lists
alphabetically by common name and
states that in a list of this sort, a
phylogenetic sequence should be used,
and there are a number of published
references that provide such lists. In this
way, the agency would avoid the
problem of taxa in a single genus being
separated in the list by taxa of other
genera. Listing some taxa by their
common names and other taxa by their
scientific names is confusing and
inconsistent. As it stands, subspecific
taxa are separated in the lists by other
species. For example, bearded seal and
Guadalupe fur seal are listed among
three subspecies of ringed seals. The
proposed rule calls for ordering the
species alphabetically (not species and
subspecies mixed together); therefore
the three ringed seal subspecies should
follow the Guadalupe fur seal in the list.

Response: We acknowledge the
presence of lists that use phylogenetic
sequences and alphabetize taxa by their
scientific names, and note that common
names may vary in local usage;
however, we want to make this list a
resource that is easily accessible and
searchable by a wide variety of
audiences, including the general public.
We are acting under the assumption that
the general public would be more likely
to search by common name, for
example, “salmon” or “‘salmon,
Chinook,” rather than search under
“Oncorhynchus tshawytscha” in order
to learn more about a listing

determination or critical habitat for a
species. In this way, we are also making
our lists consistent with the format of
the FWS List for threatened and
endangered wildlife (50 CFR 17.11). The
threatened and endangered wildlife on
the FWS List are listed alphabetically by
common name. Additionally, we have
created headings in the tables (such as
“Marine Mammals,” “Sea Turtles,” and
“Fishes”) that should make searching
for specific species less confusing. We
are also removing the heading ‘““Marine
Invertebrates” and adding the new
headings of “Corals” and ‘“Molluscs” for
increased specificity of the listed
animals. This is not a substantive
change, but having these more specific
headings will help the public identify
and locate species of interest in a more
efficient manner.

The ESA defines “species” to include
subspecies or a DPS of any vertebrate
species which interbreeds when mature
(16 U.S.C. 1532(16)). As such, the
ordering of the “species” alphabetically,
as mentioned in the proposed rule, also
includes ordering subspecies
alphabetically as well. However, we
agree that subspecies of the same
species should not be separated by other
species within the list order. Therefore,
we will revise the listed subspecies by
placing the subspecies’ common name
within parentheses, similar to the way
we have listed DPSs, and alphabetizing
by the species’ common name. As an
example, “Seal, Arctic ringed” will be
revised to read “‘Seal, ringed (Arctic
subspecies).”

Comment 2: WDFW recommends
identifying listed stocks by naming
them individually by basin (noting that
this convention was used for the Puget
Sound steelhead DPS).

Response: We believe that our current
approach remains the best way to
describe Pacific salmon and steelhead
species listed under the ESA. In our
experience, identifying an ESU or DPS
using boundary streams or prominent
geographic features (e.g., Cape Blanco)
allows for concise and intuitive
descriptions. As the commenter notes,
there are a few cases where the unique
geography of a species’ range (e.g., the
inland waters of Puget Sound) may call
for some additional description.
However, in most cases ESA-listed ESUs
and DPSs of salmonids under our
jurisdiction are easily described using
just a few boundary streams/features.
More detailed information about finer-
scale species distribution can be found
in the critical habitat designations and
in population delineations described in
ESA recovery plans and supporting
technical documents for each listed
salmon ESU and steelhead DPS.

Comment 3: The Federal Register
notice states revisions to the listing
descriptions are ‘‘to take into account
the addition or termination of specific
artificial propagation programs which
contribute individuals to that ESU or
DPS.” WDFW recommends excluding
segregated stocks meeting the following
criteria: (i) Returning adults from the
program do not contribute to the ESU;
(ii) are within basins where wild stocks
of the same species and run type do not
occur; (iii) there is no historical natural
population; (iv) the program is harvest
oriented using an introduced stock to
support a terminal fishery. As such,
WDFW believes that the Lower
Columbia River isolated (segregated)
programs should be excluded from the
listing.

Response: For the issues raised in this
comment we rely on our 2005 “Policy
on the Consideration of Hatchery-Origin
Fish in Endangered Species Act Listing
Determinations for Pacific Salmon and
Steelhead” (‘“‘Hatchery Listing Policy”’;
70 FR 37204, June 28, 2005). The
Hatchery Listing Policy establishes
criteria for (1) determining when
hatchery stocks should be considered
part of the listed ESU/DPS; and (2) in
evaluating the effect of hatchery-
produced fish on the extinction risk of
an ESU/DPS. Delineating the “species”
under consideration and then evaluating
the species’ risk of extinction are
distinct considerations in our ESA
listing determinations, as reflected in
the Hatchery Listing Policy. Some of
WDFW'’s recommended criteria are
consistent with the Hatchery Listing
Policy and pertinent to the
determination of hatchery membership
in an ESU/DPS. Some of the criteria,
however, are not pertinent to the
determination of hatchery membership
but would inform an evaluation of the
effects of hatchery fish on overall ESU/
DPS extinction risk.

The Hatchery Listing Policy states
that hatchery stocks will be considered
part of an ESU/DPS if they exhibit a
level of genetic divergence relative to
the local natural population(s) that is
not more than what occurs within the
ESU/DPS. We evaluate the relatedness
of each hatchery stock to the natural
component of an ESU/DPS on the basis
of stock origin and the degree of known
or inferred genetic divergence between
the hatchery stock and the local natural
population(s). Several of the criteria that
WDFW recommends for excluding
segregated hatchery stocks are valid
considerations for evaluating the level
of divergence between a hatchery stock
and the local natural population(s).
Whether a hatchery stock is released in
a basin where wild populations of the
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same species and run type do not occur,
whether natural populations exist in the
basin (historically or currently), and
whether a program propagates an
introduced stock, are each important
considerations in evaluating the level of
divergence of a hatchery stock relative
to the local natural population(s).
However, whether a hatchery stock is
contributing to natural productivity
does not inform our determination of
hatchery membership in a listed ESU/
DPS. Rather, such information would
inform our evaluation of the effects of
the hatchery stock on overall ESU/DPS
extinction risk. Similarly, the
management purpose of a hatchery
stock in-and-of-itself (e.g., if it is
intended to support a terminal fishery)
would not inform our determination of
ESU/DPS membership. However, the
interaction of the hatchery stock with
natural populations, and any impacts on
natural populations of a fishery the
hatchery stock supports, are valid
considerations in evaluating overall
ESU/DPS extinction risk. We do not
believe criteria relating to a hatchery
stock’s impacts on ESU/DPS extinction
risk are valid considerations in
determining whether a hatchery stock
should be included as part of the listing.
As such, we are not excluding the
Lower Columbia River isolated
(segregated) programs from the listing.
For more discussion of this issue, the
reader is referred to the response to
comments in the Hatchery Listing
Policy final rule (see Issue 6 and
response, 70 FR at 37209).

Comment 4: WDFW recommends that
the Upper Columbia River Spring-Run
Chinook Salmon ESU include the recent
Nason Creek Program which was
implemented in 2013.

Response: Our review of the
membership of hatchery programs in
listed ESUs/DPS was conducted as part
of the ESA 5-year reviews completed
2011 (76 FR 50448; August 15, 2011).
Hatchery programs implemented or
modified after our previous review will
be evaluated as part of the next ESA 5-
year reviews scheduled for 2015.

Comment 5: WDFW notes that fall-run
Chinook salmon originating from Upper
Columbia River “bright” hatchery stocks
(referred to as “‘brights” because they
maintain their silvery color throughout
the upstream migration) that spawn in
the mainstem Columbia River below
Bonneville Dam are excluded from the
Lower Columbia River Chinook Salmon
ESU. Because this bright stock has been
documented spawning in Hamilton
Creek and is likely present in other
Washington and Oregon Lower Gorge
tributaries as well, WDFW
recommended that this exclusion to the

listing be expanded to include the
Lower Gorge tributaries adjacent to the
Columbia River mainstem.

Response: We agree that fall-run
Chinook salmon originating from the
Upper Columbia River bright hatchery
stocks that spawn in the Columbia River
Gorge area tributaries below Bonneville
Dam should also be excluded from the
ESU. We have refined the definition for
the Lower Columbia River Chinook ESU
to exclude Upper Columbia River bright
hatchery stocks that spawn in the
mainstem Columbia River below
Bonneville Dam, and in other tributaries
upstream from the Sandy River to the
Hood and White Salmon Rivers.

Comment 6: WDFW notes that the Sea
Resources Tule Chinook Program was
terminated over 5 years ago, and
recommends that this program be
deleted from the Lower Columbia River
Chinook Salmon ESU.

Response: We agree. At the time of
our 2011 ESA 5-year reviews the Sea
Resources Tule Chinook Program had
been terminated, but there were still
returning adults. At this time, however,
no more adult returns are expected. We
have removed the Sea Resources Tule
Chinook Program from the ESU
definition.

Comment 7: WDFW notes that the
Bonneville Hatchery Tule Fall Chinook
Program (a portion of the Spring Creek
NFH Tule Chinook Program transferred
to Bonneville Hatchery) and that portion
of the Big Creek Tule Chinook Program
transferred to Youngs Bay for Select
Area Fishery Enhancement do not
support wild tule Chinook populations
in these areas. WDFW also notes that it
does not operate these programs (or
portions of programs), but recommends
they be considered for exclusion from
the Lower Columbia River Chinook
Salmon ESU.

Response: In our 2011 ESA 5-year
reviews we determined that the
Bonneville Hatchery Tule Fall Chinook
Program did not merit inclusion in the
ESU. This program was listed as being
part of the ESU in the proposed rule by
error. It has been removed from the
definition of the Lower Columbia River
Chinook ESU.

Comment 8: WDFW recommends
excluding portions of the Big Creek and
Spring Creek NFH Tule Chinook
Programs from the Lower Columbia
River Chinook Salmon ESU based on
their release location because they do
not support wild populations in those
locations.

Response: As noted previously, we
rely on our 2005 Hatchery Listing Policy
when considering hatchery-origin fish
in ESA listing determinations for Pacific
salmon and steelhead. That policy does

not contemplate excluding hatchery
stocks, or portions thereof, based on
their release location or whether they
are effectively contributing to the
natural production of local populations.
A key premise of the policy is that
genetic resources represent the
ecological diversity and evolutionary
legacy of the species, and that these
genetic resources can reside in hatchery
fish as well as in natural fish. As such,
excluding hatchery fish based on their
release location or reproductive success
would not recognize the genetic
resource the hatchery stock represents
to the ESU as a whole. In this final rule,
we have therefore continued to include
the Big Creek and Spring Creek NFH
Tule Chinook Programs as part of the
Lower Columbia River Chinook Salmon
ESU.

Comment 9: WDFW notes that the
Friends of the Cowlitz Spring Chinook
Program and the Kalama River Spring
Chinook Program are isolated programs
and recommends deleting them from the
Lower Columbia River Chinook Salmon
ESU.

Response: The shift in these programs
toward segregation and not using
natural-origin fish in the broodstock is
relatively recent. Our 2011 ESA 5-year
reviews noted that these programs are
trending toward divergence and should
be reevaluated during the next 5-year
review. We are not removing these
programs from the ESU definition at this
time, but these programs will be
evaluated as part of the next ESA 5-year
reviews scheduled for 2015.

Comment 10: WDFW disagrees with
our proposal to include the Deep River
Net Pens Tule Fall Chinook Program in
the Lower Columbia River Chinook
Salmon ESU, noting that it is an isolated
program currently using broodstock
from the Washougal Hatchery and does
not support a wild tule Chinook
population in Deep River.

Response: In our 2011 ESA 5-year
reviews we determined that a number of
tule fall Chinook programs did not merit
inclusion in the ESU: The Deep River
Net Pens Tule Fall Chinook Program;
the Klaskanine Hatchery Tule Fall
Chinook Program; the Bonneville
Hatchery Tule Fall Chinook Program;
and the Little White Salmon NFH Tule
Fall Chinook Program. In the proposed
rule these programs were erroneously
listed as being part of the ESU. In this
final rule we have corrected the ESU
definition by removing these programs
from the definition of the Lower
Columbia River Chinook ESU.

Comment 11: WDFW concurs with
our deletion of the now-terminated
Elochoman River Tule Chinook Program
from the Lower Columbia River Chinook
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Salmon ESU. However, WDFW notes
that it is in the process of developing a
conservation level integrated tule fall
Chinook program on the Elochoman to
be operated from the Beaver Creek
Hatchery and recommended this new
program be added to the ESU.

Response: Hatchery programs
implemented or modified after our 2011
ESA 5-year reviews will be evaluated as
part of the next ESA 5-year reviews
scheduled for 2015. Accordingly, we are
not adding the Beaver Creek Hatchery
Tule Fall Chinook Program to the
definition of the Lower Columbia River
Chinook Salmon ESU at this time.

Comment 12: WDFW notes that the
spring yearling Chinook program has
been terminated at Marblemount
Hatchery and recommends that this
program be deleted from the Puget
Sound Chinook Salmon ESU.

Response: We agree that it is
appropriate to delete the spring
yearlings component of the
Marblemount Hatchery Program from
the description of the Puget Sound
Chinook listing. As such, we have
struck the phrase “spring yearlings”
from the description in this final rule so
that the definition for the Puget Sound
Chinook listing states the ‘“Marblemount
Hatchery Program (spring subyearlings
and summer-run).”

Comment 13: WDFW notes that the
Chinook River (Sea Resources Hatchery)
Chum Salmon Program was terminated
over 5 years ago and recommends that
this program be deleted from the
Columbia River Chum Salmon ESU.

Response: We agree. At the time of
our 2011 ESA 5-year reviews the
Chinook River (Sea Resources Hatchery)
Chum Salmon Program had been
terminated, but there were still
returning adults. At this time, however,
no more adult returns are expected. We
have removed the Chinook River (Sea
Resources Hatchery) Chum Salmon
Program from the ESU definition.

Comment 14: WDFW recommends
that the Washougal River Hatchery/
Duncan Creek Hatchery Program (part of
the Columbia River Chum Salmon ESU)
be revised to read as the “Washougal
River Hatchery/Duncan Creek Program,”
because there is no hatchery on Duncan
Creek.

Response: We agree and have made
the correction in this final rule.

Comment 15: WDFW notes that the
Sea Resources Hatchery Program and
the Cathlamet High School Future
Farmers of America Program were
terminated over 5 years ago, and
recommends that these programs be
deleted from the Lower Columbia River
Coho Salmon ESU.

Response: We agree. At the time of
our 2011 ESA 5-year reviews the Sea
Resources Hatchery Program and the
Cathlamet High School Future Farmers
of America Type-N Coho Program had
been terminated, but there were still
returning adult fish. At this time,
however, no more adult returns are
expected, and we have removed these
two programs from the ESU definition.

Comment 16: WDFW comments that
the following are isolated programs and
recommends deleting them from the
Lower Columbia River Coho Salmon
ESU: Peterson Coho Program; Cowlitz
Game & Anglers Coho Program; Friends
of the Cowlitz Coho Program; Fish First
Type N Program (used for the mainstem
Lewis River); and Syverson Project
Type-N Coho Program.

Response: These programs were not
identified as segregated during our 2011
ESA 5-year review. Hatchery programs
implemented or modified after the 2011
review will be evaluated as part of the
next ESA 5-year reviews, which are
scheduled for 2015.

Comment 17: WDFW concurs with
our inclusion of the Cowlitz Trout
Hatchery Late Winter-run Program in
the Lower Columbia River Steelhead
DPS, and further recommends that two
additional integrated late-winter
programs in the Tilton River and the
Upper Cowlitz River be added to this
DPS.

Response: The Tilton and Upper
Cowlitz programs are relatively new
(since our 2011 ESA 5-year reviews);
hatchery programs implemented or
modified after our previous review will
be evaluated as part of the next ESA 5-
year reviews in 2015.

Summary of Changes From the
Proposed Rule

Based on the comments received and
our review of the proposed rule, we
made the changes listed below.

1. We revised the common names of
listed subspecies by placing the
subspecies’ common name within
parentheses and alphabetizing by the
species’ common name.

2. We removed the heading “Marine
Invertebrates” from both the threatened
species list at 50 CFR 223.102 and the
endangered species list at 50 CFR
224.101. We created a new “Corals”
heading for the threatened species list at
50 CFR 223.102 and a “Molluscs”
heading for the endangered species list
at 50 CFR 224.101.

3. We revised the description of the
“Salmon, Chinook (Lower Columbia
River ESU)” by excluding Upper
Columbia River bright hatchery stocks
that spawn in the mainstem Columbia
River below Bonneville Dam and in

other tributaries upstream from the
Sandy River to the Hood and White
Salmon Rivers, and by removing the
following artificial propagation
programs from inclusion in the DPS: Sea
Resources Tule Chinook Program,
Bonneville Hatchery Tule Fall Chinook
Program, Deep River Net Pens Tule Fall
Chinook Program, Klaskanine Hatchery
Tule Fall Chinook Program, and Little
White Salmon NFH Tule Fall Chinook
Program.

4. We revised the description of the
“Salmon, Chinook (Puget Sound ESU)”
by deleting reference to the spring
yearling component of the Marblemount
Hatchery Program.

5. We revised the description of the
“Salmon, chum (Columbia River ESU)”
by removing the Chinook River Program
(Sea Resources Hatchery) from the
included artificial propagation
programs, and by revising the name of
the Washougal River Hatchery/Duncan
Creek Hatchery Program to read
“Washougal River Hatchery/Duncan
Creek Program.”

6. We revised the description of the
“Salmon, coho (Lower Columbia River
ESU)” by removing the Sea Resources
Hatchery Program and the Cathlamet
High School Future Farmers of America
Type-N Coho Program from the
included artificial propagation
programs.

7. We made a few additional technical
corrections to the regulatory text to
provide consistent language. These
minor edits do not affect the substance
of the regulations.

More information regarding the other
administrative changes and technical
corrections to the Code of Federal
Regulations that will clarify and update
the descriptions of species under NMFS’
jurisdiction, and which are being
finalized with this rulemaking, can be
found in the proposed rulemaking (78
FR 38270, June 26, 2013).

References

Copies of previous Federal Register
notices and related reference materials
are available on the Internet at http://
www.nmfs.noaa.gov/pr/listing/
reviews.htm, http://www.westcoast.
fisheries.noaa.gov/, or upon request (see
FOR FURTHER INFORMATION CONTACT
section above).

Classification

Regulatory Flexibility Act (5 U.S.C. 601
et seq.) and Executive Order 13211

This final rule simply updates
sections 223 and 224 of the CFR
pursuant to prior agency determinations
or involves format changes, none of
which could result in economic
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impacts. Therefore, the economic
analysis requirements of the Regulatory
Flexibility Act and Executive Order
12866 are not applicable.

Federalism

In accordance with Executive Order
13132, we determined that this final
rule does not have significant
Federalism effects and that a Federalism
assessment is not required. The
revisions may have some benefit to state
and local resource agencies in that the
ESA-listed species addressed in this
rulemaking are more clearly and
consistently described.

Civil Justice Reform

The Department of Commerce has
determined that this final rule does not
unduly burden the judicial system and
meets the requirements of sections 3(a)
and 3(b)(2) of Executive Order 12988. In
keeping with that Order, we are revising
our descriptions of ESA-listed species to
improve the clarity and general
draftsmanship of our regulations.

Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

This final rule does not contain new
or revised information collection
requirements for which Office of
Management and Budget (OMB)
approval is required under the
Paperwork Reduction Act. This final
rule will not impose recordkeeping or
reporting requirements on state or local
governments, individuals, businesses, or
organizations. Notwithstanding any
other provision of the law, no person is
required to respond to, nor shall any
person be subject to a penalty for failure
to comply with, a collection of
information subject to the requirements
of the PRA, unless that collection of
information displays a currently valid
OMB Control Number.

National Environmental Policy Act of
1969 (NEPA)

This final rule clarifies and updates
the descriptions of species under NMFS’
jurisdiction that are currently listed as
threatened or endangered under the
ESA and thus is primarily
administrative in nature. As such,
NMEFS has determined this final rule is
categorically excluded from further
NEPA review by NOAA Administrative
Order 216—6, paragraph 6.03c.3(i). No
extraordinary circumstances concerning
this action exist. Therefore, NMFS will
not prepare an Environmental
Assessment or Environmental Impact
Statement for the rule.

Government-to-Government
Relationship With Tribes

Executive Order 13084 requires that if
NMFS issues a regulation that
significantly or uniquely affects the
communities of Indian tribal
governments and imposes substantial
direct compliance costs on those
communities, NMFS must consult with
those governments or the Federal
government must provide the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. This final rule does not
impose substantial direct compliance
costs on Indian tribal governments or
communities. Accordingly, the
requirements of section 3(b) of E.O.
13084 do not apply to this final rule.
Nonetheless, during our 5-year review
of salmon and steelhead we solicited
information from the tribes, met with
several tribal governments and
associated tribal fisheries commissions,
and provided the opportunity for all
interested tribes to comment on the
proposed changes to the species’ status
and descriptions and discuss any
concerns they may have. We will
continue to inform potentially affected
tribal governments, solicit their input,
and coordinate on future management
actions pertaining to the listed species
addressed in this rule.

List of Subjects
50 CFR Part 223

Endangered and threatened species,
Exports, Imports, Transportation.

50 CFR Part 224

Administrative practice and
procedure, Endangered and threatened
species, Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Dated: April 8, 2014.
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR parts 223 and 224 is
amended as follows:

PART 223—THREATENED MARINE
AND ANADROMOUS SPECIES

m 1. The authority citation for part 223
continues to read as follows:

Authority: 16 U.S.C. 1531 et seq.; subpart
B, §§223.201 and 223.202 also issued under
16 U.S.C. 1361 et seq.; 16 U.S.C. 5503(d) for
§223.206(d)(9).

m 2. Revise §223.101(a) to read as
follows:

§223.101 Purpose and scope.

(a) The regulations contained in this
part identify the species under the
jurisdiction of the Secretary of
Commerce that have been determined to
be threatened species pursuant to
section 4(a) of the Act, and provide for
the conservation of such species by
establishing rules and procedures to
govern activities involving the species.

* * * * *

m 3. Revise §223.102 to read as follows:

§223.102 Enumeration of threatened
marine and anadromous species.

(a) The table below identifies the
species under the jurisdiction of the
Secretary of Commerce that have been
determined to be threatened pursuant to
section 4(a) of the Act, species treated
as threatened because they are
sufficiently similar in appearance to
threatened species, and experimental
populations of threatened species.

(b) The columns entitled “Common
name,” “Scientific name,” and
“Description of listed entity” define the
species within the meaning of the Act.
In the “Common name’’ column,
experimental populations are identified
as “XE” for essential populations or
“XN” for nonessential populations.
Species listed based on similarity of
appearance are identified as “S/A.”
Although a column for “Common
name’ is included, common names
cannot be relied upon for identification
of any specimen, because they may vary
greatly in local usage. The “Scientific
name” column provides the most
recently accepted scientific name,
relying to the extent practicable on the
International Code of Zoological
Nomenclature. In cases in which
confusion might arise, a synonym(s)
will be provided in parentheses. The
“Description of listed entity” column
identifies whether the listed entity
comprises the entire species, a
subspecies, or a distinct population
segment (DPS) and provides a
description for any DPSs. Unless
otherwise indicated in the ‘“Description
of listed entity”” column, all individual
members of the listed entity and their
progeny retain their listing status
wherever found, including individuals
in captivity. Information regarding the
general range of the species, subspecies,
or DPS may be found in the Federal
Register notice(s) cited in the
“Citation(s) for listing determination(s)”
column.

(c) The “Citation(s) for listing
determination(s)” column provides
reference to the Federal Register
notice(s) determining the species’ status
under the Act. The abbreviation “(SPR)”
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(significant portion of its range) after a
citation indicates that the species was
listed based on its status in a significant
portion of its range. If a citation does not
include the “(SPR)” notation, it means
that the species was listed based on its
status throughout its entire range. For
“(SPR)” listings, a geographical
description of the SPR may be found in
the referenced Federal Register notice.

application of the prohibitions or

restrictions of the Act or implementing

rules.
(d) The “Critical habitat” and “ESA

rules” columns provide cross-references

to other sections in this part and part
226. The term “NA” appearing in the

“‘Critical habitat” column indicates that
there are no critical habitat designations

for that species; similarly, the term

applicable rules in parts 222 through
226 and part 402 still apply to that
species. Also, there may be other rules
in this title that relate to such wildlife.
The “ESA rules” column is not
intended to list all Federal, state, tribal,
or local governmental regulations that
may apply to the species.

(e) The threatened species under the

The “(SPR)” notation serves an
informational purpose only and does
not imply any limitation on the

“NA” appearing in the “ESA rules”

column indicates that there are no ESA

jurisdiction of the Secretary of

rules for that species. However, all other

Commerce are:

Species Citation(s) for listng | Critical
U - : - determination(s) habitat ESA rules
Common name Scientific name Description of listed entity
Marine Mammals

Seal, bearded (Beringia | Erignathus barbatus Bearded seals originating from breeding areas | 77 FR 76740, Dec 28, NA | NA.

DPS). nauticus. in the Arctic Ocean and adjacent seas in the 2012.
Pacific Ocean between 145° E. Long.
(Novosibirskiye) and 130° W. Long., and east
of 157° E. Long. or east of the Kamchatka
Peninsula.

Seal, bearded (Okhotsk | Erignathus barbatus Bearded seals originating from breeding areas | 77 FR 76740, Dec 28, NA | NA.

DPS). nauticus. in the Pacific Ocean west of 157° E. Long. or 2012.
west of the Kamchatka Peninsula.
Seal, Guadalupe fur ..... Arctocephalus Entire SPeCies .......ccoeiiiiieniiieeeeeeeeen 50 FR 51252, Dec 16, NA | 223.201.
townsendi. 1985.

Seal, ringed (Arctic sub- | Phoca (=Pusa) hispida | Entire SUDSPECIES ...........ccceeviiiiieciiiiiiicieiees 77 FR 76706, Dec 28, NA | NA.
species). hispida. 2012.

Seal, ringed (Baltic sub- | Phoca (=Pusa) hispida | Entire SUDSPECIES .........ccccerveeriierieniieeienees 77 FR 76706, Dec 28, NA | NA.
species). botnica. 2012.

Seal, ringed (Okhotsk Phoca (=Pusa) hispida | Entire SUDSPECIES ..........cccereiiiiiiiiiiiiiiciicee 77 FR 76706, Dec 28, NA | NA.
subspecies). ochotensis. 2012.

Seal, spotted (Southern | Phoca largha ................ Spotted seals originating from breeding areas | 75 FR 65239, Oct 22, NA | 223.212.

DPS). in the Pacific Ocean south of 43° N. Lat. 2010.
Sea Turtles2
Sea turtle, green ........... Chelonia mydas ........... Entire species, except when listed as endan- | 43 FR 32800, Jul 28, 226.208 | 223.205, 223.206,
gered under §224.101. 1978. 223.207.

Sea turtle, loggerhead Caretta caretta ............. Loggerhead sea turtles originating from the | 76 FR 58868, Sep 22, NA | 223.205, 223.206,
(Northwest Atlantic Northwest Atlantic Ocean west of 40° W. 2011. 223.207.
Ocean DPS). Long.

Sea turtle, loggerhead Caretta caretta ............. Loggerhead sea turtles originating from the | 76 FR 58868, Sep 22, NA | 223.205, 223.206,
(South Atlantic Ocean South Atlantic Ocean west of 20° E. Long. 2011. 223.207.

DPS). and east of 67° W. Long.

Sea turtle, loggerhead Caretta caretta .... Loggerhead sea turtles originating from the | 76 FR 58868, Sep 22, NA | 223.205, 223.206,
(Southeast Indo-Pa- Southeast Indian Ocean east of 80° E. Long. 2011. 223.207.
cific Ocean DPS). and from the South Pacific Ocean west of

141° E. Long.

Sea turtle, loggerhead Caretta caretta ............. Loggerhead sea turtles originating from the | 76 FR 58868, Sep 22, NA | 223.205, 223.206,
(Southwest Indian Southwest Indian Ocean west of 80° E. Long. 2011. 223.207.
Ocean DPS). and east of 20° E. Long.

Sea turtle, olive ridley ... | Lepidochelys olivacea .. | Entire species, except when listed as endan- | 43 FR 32800, Jul 28, NA | 223.205, 223.206,

gered under §224.101. 1978. 223.207.
Fishes
Eulachon (Southern Thaleichthys pacificus .. | Eulachon originating from the Skeena River in | 75 FR 13012, Mar 18, 226.222 | NA.
DPS). British Columbia south to and including the 2010.
Mad River in northern California.

Rockfish, canary (Puget | Sebastes pinniger ........ Canary rockfish originating from Puget Sound | 75 FR 22276, Apr 28, NA | NA.

Sound/Georgia Basin and the Georgia Basin. 2010.
DPS).

Rockfish, yelloweye Sebastes ruberrimus ... | Yelloweye rockfish originating from Puget | 75 FR 22276, Apr 28, NA | NA.
(Puget Sound/Geor- Sound and the Georgia Basin. 2010.
gia Basin DPS).

Salmon, Chinook (Cali- | Oncorhynchus Naturally spawned Chinook salmon originating | 70 FR 37160, Jun 28, 226.211 | 223.203.
fornia Coastal ESU). tshawytscha. from rivers and streams south of the Klamath 2005.

River to and including the Russian River.

Salmon, Chinook (Cen- | Oncorhynchus Naturally spawned spring-run Chinook salmon | 70 FR 37160, Jun 28, 226.211 | 223.203.

tral Valley spring-run tshawytscha. originating from the Sacramento River and its 2005.

ESU).

tributaries. Also, spring-run Chinook salmon
from the Feather River Hatchery Spring-run
Chinook Program. This DPS does not include
Chinook salmon that are designated as part
of an experimental population.
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Common name

Scientific name

Description of listed entity

Citation(s) for listing
determination(s)

Critical
habitat

ESA rules

Salmon, Chinook (Cen-
tral Valley spring-run
ESU-XN).

Salmon, Chinook
(Lower Columbia
River ESU).

Oncorhynchus

Oncorhynchus

tshawytscha.

tshawytscha.

Central Valley spring-run Chinook salmon only

when, and at such times as, they are found
in the San Joaquin River from Friant Dam
downstream to its confluence with the
Merced River, delineated by a line between
decimal latitude and longitude coordinates:
37.348930° N., 120.975174° W. and
37.349099° N., 120.974749° W., as well as
all sloughs, channels, floodways, and water-
ways connected with the San Joaquin River
that allow for Central Valley spring-run Chi-
nook salmon access, but excluding the
Merced River. Also, Central Valley spring-run
Chinook salmon when found in portions of
the Kings River that connect with the San
Joaquin River during high water years.

Naturally spawned Chinook salmon originating

from the Columbia River and its tributaries
downstream of a transitional point east of the
Hood and White Salmon Rivers, and any
such fish originating from the Willamette
River and its tributaries below Willamette
Falls. Not included in this DPS are: (1)
spring-run Chinook salmon originating from
the Clackamas River; (2) fall-run Chinook
salmon originating from Upper Columbia
River bright hatchery stocks, that spawn in
the mainstem Columbia River below Bonne-
vile Dam, and in other tributaries upstream
from the Sandy River to the Hood and White
Salmon Rivers; (3) spring-run Chinook salm-
on originating from the Round Butte Hatchery
(Deschutes River, Oregon) and spawning in
the Hood River; (4) spring-run Chinook salm-
on originating from the Carson National Fish
Hatchery and spawning in the Wind River;
and (5) naturally spawning Chinook salmon
originating from the Rogue River Fall Chi-
nook Program. This DPS does include Chi-
nook salmon from 15 artificial propagation
programs: the Big Creek Tule Chinook Pro-
gram; Astoria High School Salmon-Trout En-
hancement Program (STEP) Tule Chinook
Program; Warrenton High School STEP Tule
Chinook Program; Cowlitz Tule Chinook Pro-
gram; North Fork Toutle Tule Chinook Pro-
gram; Kalama Tule Chinook Program;
Washougal River Tule Chinook Program;
Spring Creek National Fish Hatchery (NFH)
Tule Chinook Program; Cowlitz Spring Chi-
nook Program in the Upper Cowlitz River and
the Cispus River; Friends of the Cowlitz
Spring Chinook Program; Kalama River
Spring Chinook Program; Lewis River Spring
Chinook Program; Fish First Spring Chinook
Program; and the Sandy River Hatchery (Or-
egon Department of Fish and Wildlife Stock
#11).

78 FR 79622, Dec 31,
2013.

70 FR 37160, Jun 28,
2005.

NA

226.212

223.301.

223.203.
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Species !

Citation(s) for listing Critical ESA rules

Common name Scientific name Description of listed entity determination(s) habitat

Salmon, Chinook (Puget | Oncorhynchus Naturally spawned Chinook salmon originating | 70 FR 37160, Jun 28, 226.212 | 223.203.
Sound ESU). tshawytscha. from rivers flowing into Puget Sound from the 2005.
Elwha River (inclusive) eastward, including
rivers in Hood Canal, South Sound, North
Sound and the Strait of Georgia. Also, Chi-
nook salmon from 26 artificial propagation
programs: the Kendall Creek Hatchery Pro-
gram; Marblemount Hatchery Program
(spring subyearlings and summer-run); Har-
vey Creek Hatchery Program (summer-run
and fall-run); Whitehorse Springs Pond Pro-
gram; Wallace River Hatchery Program
(yearlings and subyearlings); Tulalip Bay Pro-
gram; Issaquah Hatchery Program; Soos
Creek Hatchery Program; Icy Creek Hatchery
Program; Keta Creek Hatchery Program;
White River Hatchery Program; White Accli-
mation Pond Program; Hupp Springs Hatch-
ery Program; Voights Creek Hatchery Pro-
gram; Diru Creek Program; Clear Creek Pro-
gram; Kalama Creek Program; George
Adams Hatchery Program; Rick's Pond
Hatchery Program; Hamma Hamma Hatchery
Program; Dungeness/Hurd Creek Hatchery
Program; Elwha Channel Hatchery Program;
and the Skookum Creek Hatchery Spring-run

Program.

Salmon, Chinook Oncorhynchus Naturally spawned fall-run Chinook salmon | 70 FR 37160, Jun 28, 226.205 | 223.203.
(Snake River fall-run tshawytscha. originating from the mainstem Snake River 2005.
ESU). below Hells Canyon Dam and from the

Tucannon River, Grande Ronde River,

Imnaha River, Salmon River, and Clearwater

River subbasins. Also, fall-run Chinook salm-

on from four artificial propagation programs:

the Lyons Ferry Hatchery Program; Fall Chi-
nook Acclimation Ponds Program; Nez Perce

Tribal Hatchery Program; and the Oxbow

Hatchery Program.

Salmon, Chinook Oncorhynchus Naturally spawned spring/summer-run Chinook | 70 FR 37160, Jun 28, 226.205 | 223.203.
(Snake River spring/ tshawytscha. salmon originating from the mainstem Snake 2005.
summer-run ESU). River and the Tucannon River, Grande

Ronde River, Imnaha River, and Salmon

River subbasins. Also, spring/summer-run

Chinook salmon from 11 artificial propagation

programs: the Tucannon River Program;

Lostine River Program; Catherine Creek Pro-

gram; Lookingglass Hatchery Program;

Upper Grande Ronde Program; Imnaha River

Program; Big Sheep Creek Program; McCall

Hatchery Program; Johnson Creek Atrtificial

Propagation Enhancement Program;

Pahsimeroi Hatchery Program; and the Saw-

tooth Hatchery Program.

Salmon, Chinook Oncorhynchus Naturally spawned spring-run Chinook salmon | 70 FR 37160, Jun 28, 226.212 | 223.203.
(Upper Willamette tshawytscha. originating from the Clackamas River and 2005.
River ESU). from the Willamette River and its tributaries

above Willamette Falls. Also, spring-run Chi-

nook salmon from six artificial propagation
programs: the McKenzie River Hatchery Pro-
gram (Oregon Department of Fish and Wild-
life (ODFW) Stock #23); Marion Forks Hatch-
ery/North Fork Santiam River Program

(ODFW Stock #21); South Santiam Hatchery

Program (ODFW Stock #24) in the South

Fork Santiam River and Mollala River; Wil-

lamette Hatchery Program (ODFW Stock

#22); and the Clackamas Hatchery Program

(ODFW Stock #19).

Salmon, chum (Colum- | Oncorhynchus keta ...... Naturally spawned chum salmon originating | 70 FR 37160, Jun 28, 226.212 | 223.203.
bia River ESU). from the Columbia River and its tributaries in 2005.

Washington and Oregon. Also, chum salmon

from two artificial propagation programs: the

Grays River Program and the Washougal

River Hatchery/Duncan Creek Program.
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Common name

Scientific name

Description of listed entity

Citation(s) for listing
determination(s)

Critical
habitat

ESA rules

Salmon, chum (Hood
Canal summer-run
ESU).

Salmon, coho (Lower
Columbia River ESU).

Salmon, coho (Oregon
Coast ESU).

Salmon, coho (Southern
Oregon/Northern Cali-
fornia Coast ESU).

Salmon, sockeye
(Ozette Lake ESU).

Steelhead (California
Central Valley DPS).

Oncorhynchus keta ......

Oncorhynchus kisutch ..

Oncorhynchus kisutch ..

Oncorhynchus kisutch ..

Oncorhynchus nerka ...

Oncorhynchus mykiss ..

Naturally spawned summer-run chum salmon

originating from Hood Canal and its tribu-
taries as well as from Olympic Peninsula riv-
ers between Hood Canal and Dungeness
Bay (inclusive). Also, summer-run chum
salmon from four artificial propagation pro-
grams: the Hamma Hamma Fish Hatchery
Program; Lilliwaup Creek Fish Hatchery Pro-
gram; Tahuya River Program; and the
Jimmycomelately Creek Fish Hatchery Pro-
gram.

Naturally spawned coho salmon originating

from the Columbia River and its tributaries
downstream from the Big White Salmon and
Hood Rivers (inclusive) and any such fish
originating from the Willamette River and its
tributaries below Willamette Falls. Also, coho
salmon from 21 artificial propagation pro-
grams: the Grays River Program; Peterson
Coho Project; Big Creek Hatchery Program
(Oregon Department of Fish and Wildlife
(ODFW) Stock #13); Astoria High School
Salmon-Trout Enhancement Program (STEP)
Coho Program; Warrenton High School
STEP Coho Program; Cowlitz Type-N Coho
Program in the Upper and Lower Cowlitz Riv-
ers; Cowlitz Game and Anglers Coho Pro-
gram; Friends of the Cowlitz Coho Program;
North Fork Toutle River Hatchery Program;
Kalama River Type-N Coho Program;
Kalama River Type-S Coho Program; Lewis
River Type-N Coho Program; Lewis River
Type-S Coho Program; Fish First Wild Coho
Program; Fish First Type-N Coho Program;
Syverson Project Type-N Coho Program;
Washougal River Type-N Coho Program;
Eagle Creek National Fish Hatchery Pro-
gram; Sandy Hatchery Program (ODFW
Stock #11); and the Bonneville/Cascade/
Oxbow Complex (ODFW Stock #14) Hatch-
ery Program.

Naturally spawned coho salmon originating

from coastal rivers south of the Columbia
River and north of Cape Blanco. Also, coho
salmon from one artificial propagation pro-
gram: the Cow Creek Hatchery Program (Or-
egon Department of Fish and Wildlife Stock
#18).

Naturally spawned coho salmon originating

from coastal streams and rivers between
Cape Blanco, Oregon, and Punta Gorda,
California. Also, coho salmon from three arti-
ficial propagation programs: the Cole Rivers
Hatchery Program (ODFW Stock #52); Trinity
River Hatchery Program; and the Iron Gate
Hatchery Program.

Naturally spawned sockeye salmon originating

from the Ozette River and Ozette Lake and
its tributaries. Also, sockeye salmon from two
artificial propagation programs: the Umbrella
Creek Hatchery Program; and the Big River
Hatchery Program.

Naturally spawned anadromous O. mykiss

(steelhead) originating below natural and
manmade impassable barriers from the Sac-
ramento and San Joaquin Rivers and their
tributaries; excludes such fish originating
from San Francisco and San Pablo Bays and
their tributaries. This DPS does include
steelhead from two artificial propagation pro-
grams: the Coleman National Fish Hatchery
Program, and the Feather River Fish Hatch-
ery Program.

70 FR 37160, Jun 28,
2005.

70 FR 37160, Jun 28,
2005.

76 FR 35755, Jun 20,
2011.

70 FR 37160, Jun 28,
2005.

70 FR 37160, Jun 28,
2005.

71 FR 834, Jan 5, 2006

226.212

NA

226.212

226.210

226.212

226.211

223.203.

223.203.

223.203.

223.203.

223.203.

223.203.
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Species ! ot ioti i
Citation(s) for listing Critical ESA rules

Common name

Scientific name

Description of listed entity

determination(s)

habitat

Steelhead (Central Cali-
fornia Coast DPS).

Steelhead (Lower Co-
lumbia River DPS).

Steelhead (Middle Co-
lumbia River DPS).

Steelhead (Middle Co-
lumbia River DPS—
XN).

Steelhead (Northern
California DPS).

Steelhead (Puget
Sound DPS).

Oncorhynchus mykiss ..

Oncorhynchus mykiss ..

Oncorhynchus mykiss ..

Oncorhynchus mykiss ..

Oncorhynchus mykiss ..

Oncorhynchus mykiss ..

Naturally spawned anadromous O. mykiss

(steelhead) originating below natural and
manmade impassable barriers from the Rus-
sian River to and including Aptos Creek, and
all drainages of San Francisco and San
Pablo Bays eastward to Chipps Island at the
confluence of the Sacramento and San Joa-
quin Rivers. Also, steelhead from two artificial
propagation programs: the Don Clausen Fish
Hatchery Program, and the Kingfisher Flat
Hatchery Program (Monterey Bay Salmon
and Trout Project).

Naturally spawned anadromous O. mykiss

(steelhead) originating below natural and
manmade impassable barriers from rivers be-
tween the Cowlitz and Wind Rivers (inclu-
sive) and the Willamette and Hood Rivers (in-
clusive); excludes such fish originating from
the upper Willamette River basin above Wil-
lamette Falls. This DPS does include
steelhead from seven artificial propagation
programs: the Cowlitz Trout Hatchery Late
Winter-run Program (Lower Cowlitz); Kalama
River Wild Winter-run and Summer-run Pro-
grams; Clackamas Hatchery Late Winter-run
Program (Oregon Department of Fish and
Wildlife (ODFW) Stock #122); Sandy Hatch-
ery Late Winter-run Program (ODFW Stock
#11); Hood River Winter-run Program
(ODFW Stock #50); and the Lewis River Wild
Late-run Winter Steelhead Program.

Naturally spawned anadromous O. mykiss

(steelhead) originating below natural and
manmade impassable barriers from the Co-
lumbia River and its tributaries upstream of
the Wind and Hood Rivers (exclusive) to and
including the Yakima River; excludes such
fish originating from the Snake River basin.
This DPS does include steelhead from seven
artificial propagation programs: the Touchet
River Endemic Program; Yakima River Kelt
Reconditioning Program (in Satus Creek,
Toppenish Creek, Naches River, and Upper
Yakima River); Umatilla River Program (Or-
egon Department of Fish and Wildlife
(ODFW) Stock #91); and the Deschutes
River Program (ODFW Stock #66). This DPS
does not include steelhead that are des-
ignated as part of an experimental population.

Middle Columbia River steelhead only when,

and at such times as, they are found above
Round Butte Dam.

Naturally spawned anadromous O. mykiss

(steelhead) originating below natural and
manmade impassable barriers in California
coastal river basins from Redwood Creek to
and including the Gualala River.

Naturally spawned anadromous O. mykiss

(steelhead) originating below natural and
manmade impassable barriers from rivers
flowing into Puget Sound from the Elwha
River (inclusive) eastward, including rivers in
Hood Canal, South Sound, North Sound and
the Strait of Georgia. Also, steelhead from six
artificial propagation programs: the Green
River Natural Program; White River Winter
Steelhead Supplementation Program; Hood
Canal Steelhead Supplementation Off-station
Projects in the Dewatto, Skokomish, and
Duckabush Rivers; and the Lower Elwha Fish
Hatchery Wild Steelhead Recovery Program.

71 FR 834, Jan 5, 2006

71 FR 834, Jan 5, 2006

71 FR 834, Jan 5, 2006

78 FR 2893, Jan. 15,
2013.

71 FR 834, Jan 5, 2006

72 FR 26722, May 11,
2007.

226.211

226.212

226.212

NA

226.211

NA

223.203.

223.203.

223.203.

223.301.

223.203.

2283.203.
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Common name

Scientific name

Description of listed entity

Citation(s) for listing
determination(s)

Critical
habitat

ESA rules

Steelhead (Snake River
Basin DPS).

Steelhead (South-Cen-
tral California Coast
DPS).

Steelhead (Upper Co-
lumbia River DPS).

Steelhead (Upper Wil-
lamette River DPS).

Sturgeon, Atlantic (At-
lantic subspecies;
Gulf of Maine DPS).

Sturgeon, Atlantic (Gulf
subspecies).

Sturgeon, green (South-
ern DPS).

Oncorhynchus mykiss ..

Oncorhynchus mykiss ..

Oncorhynchus mykiss ..

Oncorhynchus mykiss ..

Acipenser oxyrinchus
oxyrinchus.

Acipenser oxyrinchus
desotoi.
Acipenser medirostris ..

Naturally spawned anadromous O. mykiss
(steelhead) originating below natural and
manmade impassable barriers from the
Snake River basin. Also, steelhead from six
artificial propagation programs: the Tucannon
River Program; Dworshak National Fish
Hatchery Program; Lolo Creek Program;
North Fork Clearwater Program; East Fork
Salmon River Program; and the Little Sheep
Creek/Imnaha River Hatchery Program (Or-
egon Department of Fish and Wildlife Stock
#29).

Naturally spawned anadromous O. mykiss
(steelhead) originating below natural and
manmade impassable barriers from the
Pajaro River to (but not including) the Santa
Maria River.

Naturally spawned anadromous O. mykiss
(steelhead) originating below natural and
manmade impassable barriers from the Co-
lumbia River and its tributaries upstream of
the Yakima River to the U.S.-Canada border.
Also, steelhead from six artificial propagation
programs: the Wenatchee River Program;
Wells Hatchery Program (in the Methow and
Okanogan Rivers); Winthrop National Fish
Hatchery Program; Omak Creek Program;
and the Ringold Hatchery Program.

Naturally spawned anadromous winter-run O.
mykiss (steelhead) originating below natural
and manmade impassable barriers from the
Willamette River and its tributaries upstream
of Willamette Falls to and including the
Calapooia River.

Anadromous Atlantic sturgeon originating from
watersheds from the Maine/Canadian border
and extending southward to include all asso-
ciated watersheds draining into the Gulf of
Maine as far south as Chatham, Massachu-
setts.

Entire subSpPecies .........cccocveviiiiieeiiieccnes

Green sturgeon originating from the Sac-
ramento River basin and from coastal rivers
south of the Eel River (exclusive).

71 FR 834, Jan 5, 2006

71 FR 834, Jan 5, 2006

71 FR 834, Jan 5, 2006

71 FR 834, Jan 5, 2006

77 FR 5880, Feb 6,
2012.

56 FR 49653, Sep 30,
1991.

71 FR 17757, April 7,
2006; 71 FR 19241,
April 13, 2006.

226.212

226.211

226.212

226.212

NA

226.214

226.219

223.203.

223.203.

223.203.

223.203.

223.211.

17.44(v).

223.210.

Corals

Coral, elkhorn

Coral, staghorn .............

Acropora palmata .........

Acropora cervicornis ...

Entire SPECIes .......ccceeieeiiiniieeeeeeeeee s

Entire Species .........cceceeiiiniiiiiicncs

71 FR 26852, May 9,
2006.

71 FR 26852, May 9,
2006.

226.216

226.216

223.208.

223.208.

Seagrass, Johnson’s ...

Halophila johnsonii .......

Entire SPECIES .....cccoveeieiiiiceneee s

63 FR 49035, Sep 14,
1998.

226.213

NA.

1Species includes taxonomic species, subspecies, distinct population segments (DPSs) (for a policy statement, see 61 FR 4722, February 7, 1996), and
evolutionarily significant units (ESUs) (for a policy statement, see 56 FR 58612, November 20, 1991).
2 Jurisdiction for sea turtles by the Department of Commerce, National Oceanic and Atmospheric Administration, National Marine Fisheries Service, is limited to tur-

tles while in the water.

m 4.In § 223.201, paragraph (b)(1) is
revised to read as follows:

§223.201

* * * *

Guadalupe fur seal.

*

(b) Exceptions. (1) The Assistant
Administrator may issue permits
authorizing activities which would
otherwise be prohibited under
paragraph (a) of this section subject to
the provisions of part 222 subpart C,
General Permit Procedures.

* * * *

m5.In §223.203:

*

m a. Revise paragraph (a), the

§223.203 Anadromous fish.

introductory text of paragraph (b),
paragraph (b)(1), and the introductory
text of paragraphs (b)(2), (b)(3), and
(b)(4);
m b. Remove and reserve paragraph
(b)(4)(v);
m c. Revise the introductory text of
paragraphs (b)(5) through (13); and,
m d. Revise the first sentence of
paragraph (c).

The revisions read as follows:

(a) Prohibitions. The prohibitions of
section 9(a)(1) of the ESA (16 U.S.C.
1538(a)(1)) relating to endangered
species apply to fish with an intact
adipose fin that are part of the
threatened West Coast salmon ESUs and
steelhead DPSs (of the genus
Oncorhynchus) listed in § 223.102.

(b) Limits on the prohibitions. The
limits to the prohibitions of paragraph
(a) of this section relating to threatened
West Coast salmon ESUs and steelhead
DPSs (of the genus Oncorhynchus)
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listed in § 223.102 are described in the
following paragraphs:

(1) The exceptions of section 10 of the
ESA (16 U.S.C. 1539) and other
exceptions under the Act relating to
endangered species, including
regulations in part 222 of this chapter
implementing such exceptions, also
apply to the threatened West Coast
salmon ESUs and steelhead DPSs (of the
genus Oncorhynchus) listed in
§223.102.

(2) The prohibitions of paragraph (a)
of this section relating to threatened
Puget Sound steelhead listed in
§223.102 do not apply to:

* * * * *

(3) The prohibitions of paragraph (a)
of this section relating to the threatened
West Coast salmon ESUs and steelhead
DPSs (of the genus Oncorhynchus)
listed in § 223.102 do not apply to any
employee or designee of NMFS, the
United States Fish and Wildlife Service,
any Federal land management agency,
the Idaho Department of Fish and Game
(IDFG), Washington Department of Fish
and Wildlife (WDFW), the Oregon
Department of Fish and Wildlife
(ODFW), California Department of Fish
and Game (CDFG), or of any other
governmental entity that has co-
management authority for the listed
salmonids, when the employee or
designee, acting in the course of his or
her official duties, takes a threatened
salmonid without a permit if such

action is necessary to:
* * * * *

(4) The prohibitions of paragraph (a)
of this section relating to the threatened
West Coast salmon ESUs and steelhead
DPSs (of the genus Oncorhynchus)
listed in § 223.102 do not apply to

fishery harvest activities provided that:
* * * * *

(5) The prohibitions of paragraph (a)
of this section relating to the threatened
West Coast salmon ESUs and steelhead
DPSs (of the genus Oncorhynchus)
listed in § 223.102 do not apply to
activity associated with artificial

propagation programs provided that:
* * * * *

(6) The prohibitions of paragraph (a)
of this section relating to the threatened
West Coast salmon ESUs and steelhead
DPSs (of the genus Oncorhynchus)
listed in § 223.102 do not apply to
actions undertaken in compliance with
a resource management plan developed
jointly by the States of Washington,
Oregon and/or Idaho and the Tribes
(joint plan) within the continuing
jurisdiction of United States v.
Washington or United States v. Oregon,
the on-going Federal court proceedings

to enforce and implement reserved
treaty fishing rights, provided that:

* * * * *

(7) The prohibitions of paragraph (a)
of this section relating to the threatened
West Coast salmon ESUs and steelhead
DPSs (of the genus Oncorhynchus)
listed in § 223.102 do not apply to
scientific research activities provided
that:

* * * * *

(8) The prohibitions of paragraph (a)
of this section relating to the threatened
West Coast salmon ESUs and steelhead
DPSs (of the genus Oncorhynchus)
listed in § 223.102 do not apply to
habitat restoration activities, as defined
in paragraph (b)(8)(iv) of this section,
provided that the activity is part of a

watershed conservation plan, and:
* * * * *

(9) The prohibitions of paragraph (a)
of this section relating to the threatened
West Coast salmon ESUs and steelhead
DPSs (of the genus Oncorhynchus)
listed in § 223.102 do not apply to the
physical diversion of water from a

stream or lake, provided that:
* * * * *

(10) The prohibitions of paragraph (a)
of this section relating to the threatened
West Coast salmon ESUs and steelhead
DPSs (of the genus Oncorhynchus)
listed in § 223.102 do not apply to
routine road maintenance activities
provided that:

* * * * *

(11) The prohibitions of paragraph (a)
of this section relating to the threatened
West Coast salmon ESUs and steelhead
DPSs (of the genus Oncorhynchus)
listed in § 223.102 do not apply to
activities within the City of Portland,
Oregon Parks and Recreation
Department’s (PP&R) Pest Management
Program (March 1997), including its
Waterways Pest Management Policy
updated December 1, 1999, provided
that:

* * * * *

(12) The prohibitions of paragraph (a)
of this section relating to the threatened
West Coast salmon ESUs and steelhead
DPSs (of the genus Oncorhynchus)
listed in § 223.102 do not apply to
municipal, residential, commercial, and
industrial (MRCI) development
(including redevelopment) activities
provided that:

* * * * *

(13) The prohibitions of paragraph (a)
of this section relating to the threatened
West Coast salmon ESUs and steelhead
DPSs (of the genus Oncorhynchus)
listed in § 223.102 do not apply to non-
Federal forest management activities

conducted in the State of Washington
provided that:

(c) Affirmative Defense. In connection
with any action alleging a violation of
the prohibitions of paragraph (a) of this
section with respect to the threatened
West Coast salmon ESUs and steelhead
DPSs (of the genus Oncorhynchus)
listed in § 223.102, any person claiming
the benefit of any limit listed in
paragraph (b) of this section or
§ 223.204(a) shall have a defense where
the person can demonstrate that the
limit is applicable and was in force, and
that the person fully complied with the

limit at the time of the alleged violation.
* % %

* * * * *

m 6.In § 223.208, paragraph (a)(1) is
revised to read as follows:

§223.208 Corals.

(a) * *x %

(1) The prohibitions of section 9(a)(1)
of the ESA (16 U.S.C. 1538(a)(1))
relating to endangered species apply to
elkhorn (Acropora palmata) and
staghorn (A. cervicornis) corals listed as
threatened in § 223.102, except as
provided in § 223.208(c).

* * * * *

m7.In§223.210:

m a. Revise section heading;

m b. Revise paragraphs (a) and (b)

introductory text, (b)(1) introductory

text, paragraph (b)(2), (b)(3) introductory

text, and (b)(4) introductory text;

m c. Revise paragraph (c) introductory

text, (c)(1) introductory text, (c)(2)

introductory text, and (c)(3)

introductory text; and,

m d. Revise paragraphs (d) and (e).
The revisions read as follows:

§223.210 Green sturgeon.

(a) Prohibitions. The prohibitions of
section 9(a)(1) of the ESA (16 U.S.C.
1538(a)(1)) relating to endangered
species apply to the threatened
Southern Distinct Population Segment
(DPS) of green sturgeon listed in
§223.102.

(b) Exceptions. Exceptions to the take
prohibitions described in section 9(a)(1)
of the ESA (16 U.S.C. 1538(a)(1))
applied in paragraph (a) of this section
to the threatened Southern DPS listed in
§223.102 are described in the following
paragraphs (b)(1) through (b)(3).

(1) Scientific research and monitoring
exceptions. The prohibitions of
paragraph (a) of this section relating to
the threatened Southern DPS listed in
§223.102 do not apply to ongoing or
future Federal, state, or private-
sponsored scientific research or
monitoring activities if:

* * * * *
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(2) Enforcement exception. The
prohibitions of paragraph (a) of this
section relating to the threatened
Southern DPS listed in §223.102 do not
apply to any employee of NMFS, when
the employee, acting in the course of his
or her official duties, takes a Southern
DPS fish listed in § 223.102 without a
permit, if such action is necessary for
purposes of enforcing the ESA or its
implementing regulations.

(3) Emergency fish rescue and salvage
exceptions. The prohibitions of
paragraph (a) of this section relating to
the threatened Southern DPS listed in
§223.102 do not apply to emergency
fish rescue and salvage activities that
include aiding sick, injured, or stranded
fish, disposing of dead fish, or salvaging
dead fish for use in scientific studies, if:
* * * * *

(4) Habitat restoration exceptions.
The prohibitions of paragraph (a) of this
section relating to the threatened
Southern DPS listed in § 223.102 do not
apply to habitat restoration activities
including barrier removal or
modification to restore water flows,
riverine or estuarine bed restoration,
natural bank stabilization, restoration of
native vegetation, removal of non-native
species, or removal of contaminated
sediments, that reestablish self-
sustaining habitats for the Southern
DPS, if:

* * * * *

(c) Exemptions via ESA 4(d) Program
Approval. Exemptions from the take
prohibitions described in section 9(a)(1)
of the ESA (16 U.S.C. 1538(a)(1))
applied in paragraph (a) of this section
to the threatened Southern DPS listed in
§223.102 are described in the following
paragraphs:

(1) Scientific research and monitoring
exemptions. The prohibitions of
paragraph (a) of this section relating to
the threatened Southern DPS listed in
§223.102 do not apply to ongoing or
future state-sponsored scientific
research or monitoring activities that are
part of a NMFS-approved, ESA-
compliant state 4(d) research program
conducted by, or in coordination with,
state fishery management agencies
(California Department of Fish and
Game, Oregon Department of Fish and
Wildlife, Washington Department of
Fish and Wildlife, or Alaska Department
of Fish and Game), or as part of a
monitoring and research program
overseen by, or coordinated by, one of
these agencies. State 4(d) research
programs must meet the following
criteria:

(2) Fisheries exemptions. The
prohibitions of paragraph (a) of this

section relating to the threatened
Southern DPS listed in § 223.102 do not
apply to fisheries activities that are
conducted in accordance with a NMFS-
approved Fishery Management and
Evaluation Plan (FMEP). If NMFS finds
that an FMEP meets the criteria listed
below, a letter of concurrence which
sets forth the terms of the FMEP’s
implementation and the duties of the
parties pursuant to the FMEP, will be
issued to the applicant.

* * * * *

(3) Tribal exemptions. The
prohibitions of paragraph (a) of this
section relating to the threatened
Southern DPS listed in § 223.102 do not
apply to fishery harvest or other
activities undertaken by a tribe, tribal
member, tribal permittee, tribal
employee, or tribal agent in Willapa
Bay, WA, Grays Harbor, WA, Coos Bay,
OR, Winchester Bay, OR, Humboldt
Bay, CA, and any other area where tribal
treaty fishing occurs, if those activities
are compliant with a tribal resource
management plan (Tribal Plan),
provided that the Secretary determines
that implementation of such Tribal Plan
will not appreciably reduce the
likelihood of survival and recovery of
the Southern DPS. In making that
determination the Secretary shall use
the best available biological data
(including any tribal data and analysis)
to determine the Tribal Plan’s impact on
the biological requirements of the
species, and will assess the effect of the
Tribal Plan on survival and recovery,
consistent with legally enforceable tribal
rights and with the Secretary’s trust
responsibilities to tribes.

* * * * *

(d) ESA section 10 permits. The
exceptions of section 10 of the ESA (16
U.S.C. 1539) and other exceptions under
the ESA relating to endangered species,
including regulations in part 222 of this
chapter II implementing such
exceptions, also apply to the threatened
Southern DPS listed in §223.102.
Federal, state, and private-sponsored
research activities for scientific research
or enhancement purposes that are not
covered under Scientific Research and
Monitoring Exceptions as described in
paragraph (b)(1) of this section or
Scientific Research and Monitoring
Exemptions as described in paragraph
(c)(1) of this section, may take Southern
DPS fish pursuant to the specifications
of an ESA section 10 permit.

(e) Affirmative defense. In connection
with any action alleging a violation of
the prohibitions of paragraph (a) of this
section with respect to the threatened
Southern DPS listed in § 223.102, any
person claiming that his or her take is

excepted via methods listed in
paragraph (b) of this section shall have
a defense where the person can
demonstrate that the exception is
applicable and was in force, and that the
person fully complied with the
exception’s requirements at the time of
the alleged violation. This defense is an
affirmative defense that must be raised,
pleaded, and proven by the proponent.
If proven, this defense will be an
absolute defense to liability under
section 9(a)(1)(G) of the ESA with

respect to the alleged violation.
* * * * *

m 8. Add § 223.212 to read as follows:

§223.212 Southern DPS of spotted seal.

The prohibitions of section 9(a)(1) of
the ESA (16 U.S.C. 1538(a)(1)) relating
to endangered species shall apply to the
Southern Distinct Population Segment
of spotted seal listed in § 223.102.

PART 224—ENDANGERED MARINE
AND ANADROMOUS SPECIES

m 9. The authority citation for part 224
continues to read as follows:

Authority: 16 U.S.C. 1531 et seq. and 16
U.S.C. 1361 et seq.

W 10. Revise § 224.101 toread as
follows:

§224.101 Enumeration of endangered
marine and anadromous species

(a) The regulations in this part
identify the species under the
jurisdiction of the Secretary of
Commerce that have been determined to
be endangered species pursuant to
section 4(a) of the Act, and provide for
the conservation of such species by
establishing rules and procedures to
governing activities involving the
species.

(b) The regulations in this part apply
only to the endangered species
enumerated in this section.

(c) The provisions of this part are in
addition to, and not in lieu of, other
regulations of parts 222 through 226 of
this chapter which prescribe additional
restrictions or conditions governing
endangered species.

(d) The table below identifies the
species under the jurisdiction of the
Secretary of Commerce that have been
determined to be endangered pursuant
to section 4(a) of the Act, species treated
as endangered because they are
sufficiently similar in appearance to
endangered species, and experimental
pog)ulations of endangered species.

e) The columns entitled “Common
name,” “Scientific name,” and
“Description of listed entity” define the
species within the meaning of the Act.
In the “Common name” column,
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experimental populations are identified
as “XE” for essential populations or
“XN” for nonessential populations.
Species listed based on similarity of
appearance are identified as “S/A.”
Although a column for “Common
name” is included, common names
cannot be relied upon for identification
of any specimen, because they may vary
greatly in local usage. The “Scientific
name”’ column provides the most
recently accepted scientific name,
relying to the extent practicable on the
International Code of Zoological
Nomenclature. In cases in which
confusion might arise, a synonym(s)
will be provided in parentheses. The
“Description of listed entity”’ column
identifies whether the listed entity
comprises the entire species, a
subspecies, or a distinct population
segment (DPS) and provides a
description for any DPSs. Unless
otherwise indicated in the “Description
of listed entity”” column, all individual
members of the listed entity and their

progeny retain their listing status
wherever found, including individuals
in captivity. Information regarding the
general range of the species, subspecies,
or DPS may be found in the Federal
Register notice(s) cited in the
“Citation(s) for listing determination(s)”
column.

(f) The ““Citation(s) for listing
determination(s)”” column provides
reference to the Federal Register
notice(s) determining the species’ status
under the Act. The abbreviation “(SPR)”
(significant portion of its range) after a
citation indicates that the species was
listed based on its status in a significant
portion of its range. If a citation does not
include the “(SPR)”’ notation, it means
that the species was listed based on its
status throughout its entire range. For
“(SPR)” listings, a geographical
description of the SPR may be found in
the referenced Federal Register Notice.
The “(SPR)” notation serves an
informational purpose only and does
not imply any limitation on the

application of the prohibitions or
restrictions of the Act or implementing
rules.

(g) The “Critical habitat”” and “ESA
rules” columns provide cross-references
to other sections in this part and part
226. The term “NA” appearing in the
“Critical habitat” column indicates that
there are no critical habitat designations
for that species; similarly, the term
“NA” appearing in the “ESA rules”
column indicates that there are no ESA
rules for that species. However, all other
applicable rules in parts 222 through
226 and part 402 still apply to that
species. Also, there may be other rules
in this title that relate to such wildlife.
The “ESA rules” column is not
intended to list all Federal, state, tribal,
or local governmental regulations that
may apply to the species.

(h) The endangered species under the
jurisdiction of the Secretary of
Commerce are:

Species ! Citation(s) for listing | ~ Critical ESA rules
Common name Scientific name Description of listed entity determination(s) habitat
Marine Mammals
Dolphin, Chinese River | Lipotes vexillifer ........... Entire SPECIES .....ccviviiieiiiiiccee e 54 FR 22906, May 30, NA | NA.
(aka baiji). 1989.
Dolphin, South Asian Platanista gangetica Entire subspecies .........ccoceciiiiiniiiiiicies 55 FR 50835, Dec 11, NA | NA.
River (Indus River minor. 1990.
subspecies).
Porpoise, Gulf of Cali- Phocoena sinus ........... Entire SPECIeS ......oocveeeiiiiiecieeeeeee s 50 FR 1056, Jan 9, NA | NA.
fornia harbor (aka 1985.
vaquita or cochito).
Sea lion, Steller (West- | Eumetopias jubatus ..... Steller sea lions born in the wild, west of 144° | 62 FR 24345, May 5, 226.202 | 224.103, 226.202.
ern DPS). W. Long. Also, Steller sea lions born in cap- 1997.
tivity whose mother was born in the wild,
west of 144° W. Long., and progeny of these
captives.
Seal, Hawaiian monk ... | Monachus Entire SPeCIes .......cceviiiiiiniiiiieeeen 41 FR 51611, Nov 23, 226.201 | NA.
schauinslandi. 1976.
Seal, Mediterranean Monachus monachus ... | Entire SPecies .........ccccvoiriiiiiiiieniieneeeeeee 35 FR 8491, Jun 2, NA | NA.
monk. 1970.
Seal, ringed (Ladoga Phoca (=Pusa) hispida | Entire SUDSPECIES ...........ccceviiiiiiiiiiiiiiciiiees 77 FR 76706; Dec 28, NA | NA.
subspecies). ladogensis. 2012.
Seal, ringed (Saimaa Phoca (=Pusa) hispida | Entire SUDSPECIES ........cccueiruerviinienenieircieeneas 58 FR 26920, May 6, NA | NA.
subspecies). saimensis. 1993.
Whale, beluga (Cook Delphinapterus leucas | Beluga whales originating from Cook Inlet, | 73 FR 62919, Oct 22, 226.220 | NA.
Inlet DPS). Alaska. 2008.
Whale, blue .................. Balaenoptera musculus | Entire SPECIES ..........ceecveiireriiininieie e 35 FR 18319, Dec 2, NA | NA.
1970.
Whale, bowhead ........... Balaena mysticetus ...... Entire SPECIes ......coveeiieiiiieiiieeeeee s 35 FR 18319, Dec 2, NA | NA.
1970.
Whale, false killer (Main | Pseudorca crassidens .. | False killer whales found from nearshore of the | 77 FR 70915, Novem- NA | NA.
Hawaiian Islands In- main Hawaiian Islands out to 140 km (ap- ber 28, 2012.
sular DPS). proximately 75 nautical miles) and that per-
manently reside within this geographic range.
Whale, fin or finback .... | Balaenoptera physalus | Entire SPECIES .........cceviiireeiiiienceeiiseeeseeeens 35 FR 8491, Jun 2, NA | NA.
1970.
Whale, gray (Western Eschrichtius robustus ... | Western North Pacific (Korean) gray whales ..... 35 FR 8491, Jun 2, NA | NA.
North Pacific DPS). 1970; 59 FR 31094,
Jun 16, 1994.
Whale, humpback ......... Megaptera Entire SPECIeS ......oocveeiiiiiiicieeeeeee s 35 FR 18319, Dec 2, NA | 224.103.
novaeangliae. 1970.
Whale, killer (Southern Orcinus orca ................. Killer whales from the J, K, and L pods, except | 70 FR 69903, Nov 18, 226.206 | 224.103.
Resident DPS). such whales placed in captivity prior to No- 2005.
vember 2005 and their captive born progeny.
Whale, North Atlantic Eubalaena glacialis ...... Entire SPeCIes ......ccceviieiiiinieeeeeeeeee s 73 FR 12024, Mar 6, 226.203 | 224.103, 224.105.
right. 2008.
Whale, North Pacific Eubalaena japonica ..... Entire SPeCies ........cccoeceeiieniiiiiccees 73 FR 12024, Mar 6, 226.215 | 224.103.
right. 2008.
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Species " Citation(s) for listing Critical ESA rules
Common name Scientific name Description of listed entity determination(s) habitat
Whale, s€i ....ccccueeeeeen..... Balaenoptera borealis .. | Entire SPECIES ........ccoceeviiiiiiniiiieecceeeeeien 35 FR 18319, Dec 2, NA | NA.
1970.
Whale, Southern right .. | Eubalaena australis ..... Entire SPECIeS ......oocveeeiiiiiecieeeeeee s 35 FR 18319, Dec 2, NA | NA.
1970.
Whale, sperm ............... Physeter ENtire SPECIES ...c.eovvveiiieiiecieesiee s 35 FR 18319, Dec 2, NA | NA.
macrocephalus (= 1970.
catodon).
Sea Turtles2
Sea turtle, green ........... Chelonia mydas ........... Breeding colony populations in Florida and on | 43 FR 32800, Jul 28, 226.208 | 224.104.
the Pacific coast of Mexico. 1978.
Sea turtle, hawksbill ..... Eretmochelys imbricata | Entire SPECIES ........ccceeveeiireeiiiiinieie e 35 FR 8491, Jun 2, 226.209 | 224.104.
1970.
Sea turtle, Kemp’s rid- Lepidochelys kempii ..... Entire species 35 FR 18319, Dec 2, NA | 224.104.
ley. 1970.
Sea turtle, leatherback Dermochelys coriacea Entire SPeCies .......ccceeeieiiinieesieeeeeen 35 FR 8491, Jun 2, 226.207 | 224.104.
1970.
Sea turtle, loggerhead Caretta caretta ............. Loggerhead sea turtles originating from the | 76 FR 58868, Sep 22, NA | 224.104.
(Mediterranean Sea Mediterranean Sea. 2011.
DPS).
Sea turtle, loggerhead Caretta caretta ............. Loggerhead sea turtles originating from the | 76 FR 58868, Sep 22, NA | 224.104.
(North Indian Ocean North Indian Ocean. 2011.
DPS).
Sea turtle, loggerhead Caretta caretta ............. Loggerhead sea turtles originating from the | 76 FR 58868, Sep 22, NA | 224.104.
(North Pacific Ocean North Pacific Ocean. 2011.
DPS).
Sea turtle, loggerhead Caretta caretta ............. Loggerhead sea turtles originating from the | 76 FR 58868, Sep 22, NA | 224.104.
(Northeast Atlantic Northeast Atlantic Ocean east of 40° W. 2011.
Ocean DPS). Long., except in the vicinity of the Strait of
Gibraltar where the eastern boundary is 5°36"
W. Long.
Sea turtle, loggerhead Caretta caretta ............. Loggerhead sea turtles originating from the | 76 FR 58868, Sep 22, NA | 224.104.
(South Pacific Ocean South Pacific Ocean west of 67° W. Long., 2011.
DPS). and east of 141° E. Long.
Sea turtle, olive ridley ... | Lepidochelys olivacea .. | Breeding colony populations on the Pacific | 43 FR 32800, Jul 28, NA | 224.104.
coast of Mexico. 1978.
Fishes
Bocaccio (Puget Sound/ | Sebastes paucispinis ... | Bocaccio originating from Puget Sound and the | 75 FR 22276, Apr 28, NA | NA.
Georgia Basin DPS). Georgia Basin. 2010.
Salmon, Atlantic (Gulf of | Salmo salar .................. Naturally spawned Atlantic salmon originating | 74 FR 29344, Jun 19, 226.217 | NA.
Maine DPS). from the Gulf of Maine, including such Atlan- 2009.
tic salmon originating from watersheds from
the Androscoggin River northward along the
Maine coast to the Dennys River. Also, Atlan-
tic salmon from two artificial propagation pro-
grams: Green Lake National Fish Hatchery
(GLNFH) and Craig Brook National Fish
Hatchery (CBNFH). This DPS does not in-
clude landlocked salmon and those salmon
raised in commercial hatcheries for aqua-
culture.
Salmon, Chinook (Sac- | Oncorhynchus Naturally spawned winter-run Chinook salmon | 70 FR 37160, Jun 28, 226.204 | NA.
ramento River winter- tshawytscha. originating from the Sacramento River and its 2005.
run ESU). tributaries. Also, winter-run Chinook salmon
from one artificial propagation program: the
Livingston Stone National Fish Hatchery.
Salmon, Chinook Oncorhynchus Naturally spawned spring-run Chinook salmon | 70 FR 37160, Jun 28, 226.212 | NA.
(Upper Columbia tshawytscha. originating from Columbia River tributaries 2005.
River spring-run ESU). upstream of the Rock Island Dam and down-
stream of Chief Joseph Dam (excluding the
Okanogan River subbasin). Also, spring-run
Chinook salmon from six artificial propagation
programs: the Twisp River Program;
Chewuch River Program; Methow Program;
Winthrop National Fish Hatchery Program;
Chiwawa River Program; and the White River
Program.
Salmon, coho (Central Oncorhynchus kisutch .. | Naturally spawned coho salmon originating | 70 FR 37160, Jun 28, 226.210 | NA.

California Coast ESU).

from rivers south of Punta Gorda, California
to and including Aptos Creek, as well as
such coho salmon originating from tributaries
to San Francisco Bay. Also, coho salmon
from three artificial propagation programs: the
Don Clausen Fish Hatchery Captive
Broodstock Program; the Scott Creek/King
Fisher Flats Conservation Program; and the
Scott Creek Captive Broodstock Program.

2005; 77 FR 19552,
Apr 2, 2012.
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Common name Scientific name Description of listed entity determination(s) habitat
Salmon, sockeye Oncorhynchus nerka .... | Naturally spawned anadromous and residual | 70 FR 37160, Jun 28, 226.205 | NA.
(Snake River ESU). sockeye salmon originating from the Snake 2005.
River basin. Also, sockeye salmon from one
artificial propagation program: the Redfish
Lake Captive Broodstock Program.
Sawfish, largetooth ....... Pristis perotteti ............. Entire species 76 FR 40835, Jul 12, NA | NA.
2011.
Sawfish, smalltooth Pristis pectinata ............ Smalltooth sawfish originating from U.S. waters | 68 FR 15674, Apr 1, 226.218 | NA.
(United States DPS). 20083.
Steelhead (Southern Oncorhynchus mykiss .. | Naturally spawned anadromous O. mykiss | 71 FR 834, Jan 5, 2006 226.211 | NA.
California DPS). (steelhead) originating below natural and
manmade impassable barriers from the
Santa Maria River to the U.S.-Mexico Border.
Sturgeon, Atlantic (At- Acipenser oxyrinchus Atlantic sturgeon originating from watersheds | 77 FR 5914, Feb 6, NA | NA.
lantic subspecies; oxyrinchus. (including all rivers and tributaries) from Albe- 2012.
Carolina DPS). marle Sound southward along the southern
Virginia, North Carolina, and South Carolina
coastal areas to Charleston Harbor.
Sturgeon, Atlantic (At- Acipenser oxyrinchus Anadromous Atlantic sturgeon originating from | 77 FR 5880, Feb 6, NA | NA.
lantic subspecies; oxyrinchus. watersheds that drain into the Chesapeake 2012.
Chesapeake Bay Bay and into coastal waters from the Dela-
DPS). ware-Maryland border on Fenwick Island to
Cape Henry, Virginia.
Sturgeon, Atlantic (At- Acipenser oxyrinchus Anadromous Atlantic sturgeon originating from | 77 FR 5880, Feb 6, NA | NA.
lantic subspecies; oxyrinchus. watersheds that drain into coastal waters, in- 2012.
New York Bight DPS). cluding Long Island Sound, the New York
Bight, and Delaware Bay, from Chatham,
Massachusetts to the Delaware-Maryland
border on Fenwick Island.
Sturgeon, Atlantic (At- Acipenser oxyrinchus Atlantic sturgeon originating from watersheds | 77 FR 5914, Feb 6, NA | NA.
lantic subspecies; oxyrinchus. (including all rivers and tributaries) of the 2012.
South Atlantic DPS). ACE (Ashepoo, Combahee, and Edisto)
Basin southward along the South Carolina,
Georgia, and Florida coastal areas to the St.
Johns River, Florida.
Sturgeon, shortnose ..... Acipenser brevirostrum | Entire SPeCIes ..........ccceeiieiiieiiiiiiieenieeeesees 32 FR 4001, Mar 11, NA | NA.
1967.
Totoaba Cynoscion macdonaldi | Entire species 44 FR 29480, May 21, NA | NA.
1979.
Molluscs
Abalone, black .............. Haliotis cracherodii ....... Entire SPECIes ......coceeeieiiiieeieeeeeeeeeee s 74 FR 1937, Jan 14, 226.221 | NA.
2009.
Abalone, white .............. Haliotis sorenseni ......... Entire Species .........cceceeiiiniiiiiicncs 66 FR 29054, May, 29, NA | NA.
2001.

1Species includes taxonomic species, subspecies, distinct population segments (DPSs) (for a policy statement, see 61 FR 4722, February 7, 1996), and

evolutionarily significant units (ESUs) (for a policy statement, see 56 FR 58612, November 20, 1991).
2 Jurisdiction for sea turtles by the Department of Commerce, National Oceanic and Atmospheric Administration, National Marine Fisheries Service, is limited to tur-
tles while in the water.

[FR Doc. 2014-08347 Filed 4-11-14; 8:45 am]|
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA—-2014-0240; Notice No. 25—
14-02-SC]

Special Conditions: Embraer S.A.;
Model EMB-550 Airplane; Stowage
Compartment Fire Protection

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed special
conditions.

SUMMARY: This action proposes special
conditions for the Embraer S.A. Model
EMB-550 airplane. This airplane will
have a novel or unusual design feature
when compared to the state of
technology and design envisioned in the
airworthiness standards for transport
category airplanes. This design feature
is the installation of a stowage
compartment in the lavatory to store
passenger belongings. The isolation of
this stowage compartment from the
main cabin could hinder the ability of
the flight crew to detect a fire. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for this design feature.
These proposed special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.

DATES: Send your comments on or
before May 14, 2014.

ADDRESSES: Send comments identified
by docket number FAA-2014-0240
using any of the following methods:

¢ Federal eRegulations Portal: Go to
http://www.regulations.gov/ and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE., Room W12-140, West

Building Ground Floor, Washington,
DC, 20590-0001.

¢ Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except federal holidays.

¢ Fax: Fax comments to Docket
Operations at 202-493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://www.regulations.gov/,
including any personal information the
commenter provides. Using the search
function of the docket Web site, anyone
can find and read the electronic form of
all comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at http://DocketsInfo.dot.
gov/.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov/ at any time.
Follow the online instructions for
accessing the docket or go to the Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE., Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except federal holidays.
FOR FURTHER INFORMATION CONTACT:
Robert C. Jones, FAA, Propulsion and
Mechanical Systems Branch, ANM-112,
Transport Airplane Directorate, Aircraft
Certification Service, 1601 Lind Avenue
SW., Renton, Washington, 98057—-3356;
telephone (425) 227-1234; facsimile
(425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data.

We will consider all comments we
receive on or before the closing date for
comments. We may change these special
conditions based on the comments we
receive.

Background

On May 14, 2009, Embraer S.A.
applied for a type certificate for its new
Model EMB-550 airplane. The Model
EMB-550 airplane is the first of a new
family of jet airplanes designed for
corporate flight, fractional, charter, and
private owner operations. The airplane
has a configuration with low wing and
T-tail empennage. The primary structure
is metal with composite empennage and
control surfaces. The Model EMB-550
airplane is designed for 8 passengers,
with a maximum of 12 passengers. It is
equipped with two Honeywell AS907—
3—1E medium bypass ratio turbofan
engines mounted on aft fuselage pylons.
Each engine produces approximately
6,540 pounds of thrust for normal
takeoff. The primary flight controls
consist of hydraulically powered fly-by-
wire elevators, ailerons, and rudders
controlled by the pilot or copilot
sidestick.

Type Certification Basis

Under the provisions of 14 CFR 21.17,
Embraer S.A. must show that the Model
EMB-550 meets the applicable
provisions of part 25, as amended by
Amendments 25—1 through 25-127
thereto.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Model EMB—-550 because of a
novel or unusual design feature, special
conditions are prescribed under the
provisions of § 21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same or similar novel
or unusual design feature, the special
conditions would also apply to the other
model under §21.101.

In addition to the applicable
airworthiness regulations and special
conditions, the Model EMB-550 must
comply with the fuel vent and exhaust
emission requirements of 14 CFR part
34 and the noise certification
requirements of 14 CFR part 36, and the
FAA must issue a finding of regulatory
adequacy under § 611 of Public Law 92—
574, the “Noise Control Act of 1972.”

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with §11.38, and they become part of
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the type-certification basis under
§21.17(a)(2).

Novel or Unusual Design Features

The Model EMB-550 will incorporate
the following novel or unusual design
features: A stowage compartment
located in the lavatory designed to store
passenger belongings. The stowage
compartment may be isolated from the
main passenger cabin by two doors
(lavatory and stowage compartment
doors), which could hinder the ability to
detect smoke or fire. The installation of
a stowage compartment in the lavatory
is a novel and unusual design feature for
which the applicable airworthiness
regulations do not contain adequate or
appropriate safety standards.

Discussion

Embraer did not classify the EMB—550
stowage compartment in the aft part of
the pressurized area as a Class B cargo
compartment due to its relatively small
volume of 37 cubic feet. The
compartment has a door that is intended
to be closed in all phases of flight but
can be opened to allow passenger access
during flight. The lavatory door must be
kept open for takeoff and landing but
will likely be kept closed in all other
phases of flight.

Due to the facts that the stowage
compartment is not classified as a Class
B cargo compartment and may be
isolated from the main cabin by two
doors during flight, and considering that
it will be used to store passenger
belongings, existing requirements for
stowage compartments are not adequate
to address fire protection concerns. The
isolation characteristics and the
possibility of storing items that may
start a fire create the potential for an
undetected fire event.

Additional safety precautions are
required to avoid a situation where a
fire condition remains undetected in an
isolated stowage compartment. The
proposed additional safety standards in
the stowage compartment compensate
for the increased risk of an undetected
fire.

Applicability

As discussed above, these special
conditions are applicable to the Embraer
Model EMB-550. Should Embraer S.A.
apply at a later date for a change to the
type certificate to include another
model incorporating the same novel or
unusual design feature, the special
conditions would apply to that model as
well.

Conclusion

This action affects only certain novel
or unusual design features on one model

of airplanes. It is not a rule of general
applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704,

The Proposed Special Conditions

Accordingly, the Federal Aviation
Administration (FAA) proposes the
following special conditions as part of
the type certification basis for Embraer
S.A. Model EMB-550.

1. Stowage Compartment Fire
Protection.

a. A means for fire detection that
meets the provisions of § 25.858 is
required regardless of the fact that the
compartment is not classified as a cargo
compartment per § 25.857 (only a
“stowage” compartment). A visual and
audible indication of smoke detection
that clearly identifies that smoke has
been detected in the stowage
compartment must be provided to the
flight or cabin crew.

b. In addition to the requirements of
§25.851, at least one hand-held or
manually-activated compartment fire
extinguisher appropriate to the kinds of
fires likely to occur and, if applicable,
associated protective breathing
equipment must be provided in the
lavatory.

c. Sufficient access must be provided
to enable a crew member to effectively
reach any part of the stowage
compartment with the content of a
hand-held fire extinguisher.

d. When the access provisions are
being used, no hazardous quantity of
smoke, flames, or extinguishing agent
will enter any compartment occupied by
the crew or passengers.

e. A liner must be provided that meets
the requirements of § 25.855 at
Amendment 25-60 for a Class B cargo
compartment unless it can be shown
that the material used to construct the
stowage compartment meets the
flammability requirements by a 60-
second vertical test in lieu of 12-second
vertical test and by presenting past test
results of typical panels that meet the
45-degree flame penetration test.

Issued in Renton, Washington, on April 8,
2014.

John P. Piccola,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 2014-08269 Filed 4-11-14; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0227; Directorate
Identifier 2013-NM-211-AD]

RIN 2120-AA64

Airworthiness Directives; Lockheed
Martin Corporation/Lockheed Martin
Aeronautics Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to supersede
Airworthiness Directive (AD) 95-26—11,
which applies to all Lockheed Martin
Corporation/Lockheed Martin
Aeronautics Company Model L-1011
series airplanes. AD 95-26—11 currently
requires inspections to detect cracking
of the fittings that attach the aft pressure
bulkhead to the fuselage stringers,
inspections to detect cracking of the
fittings and of the splice tab of the aft
pressure bulkhead, and corrective
actions if necessary. Since we issued AD
95-26-11, we have determined that the
fittings at stringer attachments to the
upper region of the aft pressure
bulkhead are subject to widespread
fatigue damage (WFD), which could
result in cracking in the aft pressure
bulkhead. This proposed AD would
reduce the compliance time; add
inspections for cracking of certain aft
fuselage skin panels; add a structural
modification; and also add a post
modification inspection program. We
are proposing this AD to prevent
simultaneous failure of multiple stringer
end fittings through fatigue cracking at
the aft pressure bulkhead, which could
lead to rapid decompression of the
airplane.

DATES: We must receive comments on
this proposed AD by May 29, 2014.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax: 202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.
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For service information identified in
this proposed AD, contact Lockheed
Martin Corporation/Lockheed Martin
Aeronautics Company, L1011 Technical
Support Center, Dept. 6A4M, Zone
0579, 86 South Cobb Drive, Marietta,
GA 30063-0579; telephone 770-494—
5444; fax 770-494-5445; email
L1011.support@Imco.com; Internet
http://www.lockheedmartin.com/ams/
tools/TechPubs.html. You may view this
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0227; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800—-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Carl
Gray, Aerospace Engineer, Airframe
Branch, ACE-117A, FAA, Atlanta
Aircraft Certification Office (ACO), 1701
Columbia Avenue, College Park, GA
30337; phone: 404—474-5554; fax: 404—
474-5605; email: Carl. W.Gray@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include ‘“Docket No.
FAA-2014-0227; Directorate Identifier
2013-NM-211-AD"” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

Structural fatigue damage is
progressive. It begins as minute cracks,
and those cracks grow under the action
of repeated stresses. This can happen
because of normal operational
conditions and design attributes, or
because of isolated situations or
incidents such as material defects, poor
fabrication quality, or corrosion pits,
dings, or scratches. Fatigue damage can
occur locally, in small areas or
structural design details, or globally.
Global fatigue damage is general
degradation of large areas of structure
with similar structural details and stress
levels. Multiple-site damage is global
damage that occurs in a large structural
element such as a single rivet line of a
lap splice joining two large skin panels.
Global damage can also occur in
multiple elements such as adjacent
frames or stringers. Multiple-site-
damage and multiple-element-damage
cracks are typically too small initially to
be reliably detected with normal
inspection methods. Without
intervention, these cracks will grow,
and eventually compromise the
structural integrity of the airplane, in a
condition known as WFD. As an
airplane ages, WFD will likely occur,
and will certainly occur if the airplane
is operated long enough without any
intervention.

The FAA’s WFD final rule (75 FR
69746, November 15, 2010) became
effective on January 14, 2011. The WFD
rule requires certain actions to prevent
structural failure due to WFD
throughout the operational life of
certain existing transport category
airplanes and all of these airplanes that
will be certificated in the future. For
existing and future airplanes subject to
the WFD rule, the rule requires that
design approval holders (DAHs)
establish a limit of validity (LOV) of the
engineering data that support the
structural maintenance program.
Operators affected by the WFD rule may
not fly an airplane beyond its LOV,
unless an extended LOV is approved.

The WFD rule (75 FR 69746,
November 15, 2010) does not require
identifying and developing maintenance
actions if the DAHs can show that such
actions are not necessary to prevent
WEFD before the airplane reaches the
LOV. Many LOVs, however, do depend
on accomplishment of future
maintenance actions. As stated in the
WEFD rule, any maintenance actions
necessary to reach the LOV will be
mandated by airworthiness directives
through separate rulemaking actions.

In the context of WFD, this action is
necessary to enable DAHs to propose

LOVs that allow operators the longest
operational lives for their airplanes, and
still ensure that WFD will not occur.
This approach allows for an
implementation strategy that provides
flexibility to DAHs in determining the
timing of service information
development (with FAA approval),
while providing operators with certainty
regarding the LOV applicable to their
airplanes.

On December 18, 1995, we issued AD
95—-26-11, Amendment 39-9469 (60 FR
66870, December 27, 1995), for all
Lockheed Martin Corporation/Lockheed
Martin Aeronautics Company Model L—
1011 series airplanes. AD 95-26-11
requires repetitive inspections to detect
cracking of the fittings that attach the aft
pressure bulkhead to the fuselage
stringers, repetitive inspections to detect
cracking of the fittings and of the splice
tab of the aft pressure bulkhead, and
corrective actions if necessary. AD 95—
26—11 was prompted by the results of
the visual inspections performed in
accordance with AD 95-18-52; the
inspection results indicated that the
visual inspections were inadequate to
detect fatigue cracking. AD 95-26-11
superseded AD 95-18-52, Amendment
39-9366 (60 FR 47465, September 13,
1995).

Actions Since AD 95-26-11,
Amendment 39-9469 (60 FR 66870,
December 27, 1995) Was Issued

Since we issued AD 95-26-11,
Amendment 39-9469 (60 FR 66870,
December 27, 1995), we have
determined that the fittings at stringer
attachments to the upper region of the
aft pressure bulkhead are subject to
WED. If cracks in the stringer end
fittings remain undetected, the cracks
will propagate until the end fitting is
severed. The load in the severed fitting
redistributes to the adjacent fittings and,
if those fittings have undetected cracks,
the increased load will cause those
cracks to propagate at a faster rate than
the first fitting. This process continues
until there are multiple damaged fittings
adjacent to one another at which point
the membrane and discontinuity loads
in the aft pressure dome are
redistributed to the fuselage skin by
shear-bending of the vertical leg of the
aft pressure bulkhead ring inner and
outer tee caps. This bending induces a
circumferential fatigue crack in the tee
cap vertical leg. Once this crack reaches
its critical length, the result is a rapid
decompression of the airplane during

flight.
Relevant Service Information

We reviewed Lockheed Service
Bulletin 093-53—105, Revision 3, dated
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May 31, 2013. This service bulletin
describes, among other things,
procedures for the following actions.

e For airplanes with a large (47-inch-
wide) aft passenger door, a borescope
inspection for cracking of the end
fittings at stringer locations 12, 13, 53,
and 54.

¢ For airplanes with a large aft
passenger door, an eddy current surface
scan (ECSS) inspection for cracking of
the left and right aft fuselage skin panels
and related investigative and corrective
action. The related investigative actions
include bolt hole eddy current (BHEC),
ECSS, and borescope inspections. The
corrective actions include repairs.

¢ For all airplanes, a structural
modification consisting of removing and
replacing all stringer end fittings at
stringers 1 through 14, and 52 through
64. This modification is preceded by an
ECSS inspection to detect cracking of
the lower (or inner) surface of the upper
bonded splice tab of the bulkhead
assembly; and a BHEC inspection for
cracking of the six fastener holes in the
inner tee cap forward flange.

e For all airplanes, a repetitive post-
structural modification inspection
program consisting of the inspections
and, if necessary, the related
investigative and corrective actions,
specified in paragraph (e) of AD 95-26—
11, Amendment 39-9469 (60 FR 66870,
December 27, 1995); and end fitting and
skin panel inspections, and the related
investigative and corrective actions
mentioned previously if necessary.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information

and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would retain
certain requirements of AD 95-26-11,
Amendment 39-9469 (60 FR 66870,
December 27, 1995). This proposed AD
would require accomplishing the
actions specified in the service
information described previously,
except as discussed under ‘‘Differences
Between this AD and the Service
Information.”

Change to AD 95-26-11, Amendment
39-9469 (60 FR 66870, December 27,
1995)

Since AD 95-26-11, Amendment 39—
9469 (60 FR 66870, December 27, 1995)
was issued, the AD format has been
revised, and certain paragraphs have
been rearranged. As a result, the
corresponding paragraph identifiers
have changed in this proposed AD, as
listed in the following table:

REVISED PARAGRAPH IDENTIFIERS

Requirement in
AD 95-26-11,
amendment 39-9469
(60 FR 66870,
December 27, 1995)

Corresponding
requirement in this
proposed AD

paragraph (a)
paragraph (c) ...
paragraph (d) ...
paragraph (e) ...
paragraph (f) ....
paragraph (g)

paragraph (g).
paragraph (h).
paragraph (i).
paragraph (j).
paragraph (1).
paragraph (m).

ESTIMATED COSTS

Differences Between This Proposed AD
and the Service Information

Although Lockheed Service Bulletin
093-53-105, Revision 3, dated May 31,
2013, specifies that operators may
contact the manufacturer for disposition
of certain repair conditions, this
proposed AD would require operators to
repair those conditions in accordance
with a method approved by the FAA.

Explanation of Compliance Time

The compliance time for the
modification specified in this proposed
AD for addressing WFD was established
to ensure that discrepant structure is
modified before WFD develops in
airplanes. Standard inspection
techniques cannot be relied on to detect
WFD before it becomes a hazard to
flight. We will not grant any extensions
of the compliance time to complete any
AD-mandated service bulletin related to
WFD without extensive new data that
would substantiate and clearly warrant
such an extension.

Costs of Compliance

We estimate that this proposed AD
affects 26 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

: Parts Cost on U.S.
Action Labor cost cost Cost per product operators
Inspections [actions retained from AD 95-26— 23 work-hours x $85 per hour = $0 | $1,955 per inspection cycle .. | $50,830 per
11, Amendment 39-9469 (60 FR 66870, De- $1,955 per inspection cycle. inspection
cember 27, 1995)]. cycle.
Inspections and modification [new proposed ac- | 185 work-hours x $85 per hour = $6,750 | $22,475 .ooovvieeee e $584,350.
tion]. $15,725.

We estimate the following costs to do
any necessary replacements that would

be required based on the results of the
proposed inspection. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need these replacements:

: Cost per
Action Labor cost Parts cost product
Replacement of one fitting ........cccovvverenieneeee 16 work-hour x $85 per hour = $1,360 ........ccceeerereenns $250 $1,610

We have received no definitive data
that would enable us to provide cost

estimates for the other on-condition
actions specified in this proposed AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
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rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Amend § 39.13 by removing
Airworthiness Directive (AD) 95-26-11,

Amendment 39-9469 (60 FR 66870,
December 27, 1995), and adding the
following new AD:

Lockheed Martin Corporation/Lockheed
Martin Aeronautics Company: Docket
No. FAA-2014-0227; Directorate
Identifier 2013-NM-211-AD.

(a) Comments Due Date

The FAA must receive comments on this
AD action by May 29, 2014.

(b) Affected ADs

This AD supersedes AD 95-26-11,
Amendment 39-9469 (60 FR 66870,
December 27, 1995).

(c) Applicability

This AD applies to all Lockheed Martin
Corporation/Lockheed Martin Aeronautics
Company Model L-1011-385-1, L-1011—
385-1-14, L-1011-385-1-15, and L-1011-
385-3 airplanes, certificated in any category.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by a determination
that the fittings at stringer attachments to the
upper region of the aft pressure bulkhead are
subject to widespread fatigue damage (WFD).
We are issuing this AD to prevent
simultaneous failure of multiple stringer end
fittings through fatigue cracking at the aft
pressure bulkhead, which could lead to rapid
decompression of the airplane.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Detailed Visual Inspection

This paragraph restates the requirements of
paragraph (a) of AD 95-26—11, Amendment
39-9469 (60 FR 66870, December 27, 1995),
with no changes. Perform a detailed visual
inspection to detect cracking of the fittings
that attach the aft pressure bulkhead to the
fuselage stringers (hereinafter referred to as
“fittings”) at stringers 1 through 10 (right
side) and at stringers 56 through 64 (left
side), at the later of the times specified in
either paragraph (g)(1) or (g)(2) of this AD.

(1) Prior to the accumulation of 20,000
total flight cycles; or

(2) Within the next 25 flight cycles or 10
days after September 28, 1995 (the effective
date of AD 95-18-52, Amendment 39-9366
(60 FR 47465, September 13, 1995)),
whichever occurs earlier.

(h) Retained Corrective Action for Cracked
Fitting

This paragraph restates the requirements of
paragraph (c) of AD 95-26—11, Amendment
39-9469 (60 FR 66870, December 27, 1995),
with no changes. If any cracked fitting is
detected during the inspection required by
paragraph (g) of this AD: Before further flight,
accomplish the requirements of paragraphs
(h)(1) and (h)(2) of this AD.

(1) Replace the cracked fitting with a new
fitting, or with a serviceable fitting on which

a detailed visual inspection has been
performed previously to detect cracking and
that has been found to be free of cracks.

(2) Perform a detailed visual inspection to
detect cracking in the radius at the lower end
of the vertical leg of the bulkhead T-shaped
frame between the stringer locations on
either side of the stringer having the cracked
fitting. If any cracked T-shaped frame is
detected: Before further flight, repair in
accordance with a method approved by the
Manager, Atlanta Aircraft Certification Office
(ACO), FAA.

(i) Retained Repetitive Fitting Inspections

This paragraph restates the requirements of
paragraph (d) of AD 95-26-11, Amendment
39-9469 (60 FR 66870, December 27, 1995),
with no changes. Repeat the inspections and
other necessary actions required by
paragraphs (g) and (h) of this AD at intervals
not to exceed 1,800 flight cycles or 3,000
flight hours, whichever occurs earlier, until
paragraph (j) of this AD is accomplished.

(j) Retained Eddy Current Surface Scan
(ECSS) Inspections, and Related
Investigative and Corrective Actions

This paragraph restates the requirements of
paragraph (e) of AD 95-26—11, Amendment
39-9469 (60 FR 66870, December 27, 1995),
with revised compliance times specified in
paragraph (k) of this AD, exclusion of an
ECSS inspection for certain airplanes, and
new service information. Except as provided
by paragraph (1) of this AD: At the applicable
time specified in paragraph (k)(1) of this AD,
accomplish the requirements of paragraphs
(j)(1) and (j)(2) of this AD. Repeat the ECSS
inspections thereafter at the compliance time
specified in paragraph (k)(2) of this AD.
Accomplishment of the ECSS inspection
constitutes terminating action for the
repetitive inspection requirements of
paragraph (i) of this AD.

(1) Perform an ECSS inspection to detect
cracking of the fittings at stringers 1 through
14 (right side) and at stringers 52 through 64
(left side), in accordance with the
Accomplishment Instructions of Lockheed L—
1011 Service Bulletin 093-53—105, Revision
1, dated November 17, 1995; or Lockheed L—
1011 Service Bulletin 093-53—-105, Revision
3, dated May 31, 2013; except for airplanes
with a large (47-inch-wide) aft passenger
door, an ECSS inspection of stringers 12, 13,
53, and 54 is not required by this paragraph.
Except as provided by paragraph (m) of this
AD, if any cracking is detected, prior to
further flight, replace the fitting with a new
fitting without pilot holes, rework the fitting,
and perform various follow-on actions (i.e.,
bolt hole eddy current, ECSS, and borescope
inspections; and repair) of the inner and
outer tee caps, in accordance with the
Accomplishment Instructions of Lockheed L—
1011 Service Bulletin 093-53—-105, Revision
1, dated November 17, 1995; or Lockheed L—
1011 Service Bulletin 093-53-105, Revision
3, dated May 31, 2013, except as required by
paragraph (p) of this AD. As of the effective
date of this AD, use only Lockheed L-1011
Service Bulletin 093-53-105, Revision 3,
dated May 31, 2013, for accomplishing the
actions required by this paragraph.

(2) Perform an ECSS inspection to detect
cracking of the lower (or inner) surface of the
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upper bonded splice tab of the bulkhead
assembly at stringers 1 through 14 (right side)
and at stringers 52 through 64 (left side), in
accordance with the Accomplishment
Instructions of Lockheed L—1011 Service
Bulletin 093-53—105, Revision 1, dated
November 17, 1995; or Lockheed L-1011
Service Bulletin 093-53-105, Revision 3,
dated May 31, 2013. As of the effective date
of this AD, use only Lockheed L-1011
Service Bulletin 093-53-105, Revision 3,
dated May 31, 2013, for accomplishing the
actions required by this paragraph.

(i) Except as provided by paragraph (m) of
this AD, if any cracking is detected at the
upper bonded splice tab, repair in
accordance with a method approved by the
Manager, Atlanta ACO, FAA.

(ii) Except as provided by paragraph (m) of
this AD, if any cracking is detected at a
fastener, prior to further flight, perform a bolt
hole eddy current (BHEC) inspection to
detect cracking of the forward flange of the
inner tee cap, in accordance with the
Accomplishment Instructions of Lockheed L—
1011 Service Bulletin 093-53—-105, Revision
1, dated November 17, 1995; or Lockheed L—
1011 Service Bulletin 093-53—-105, Revision
3, dated May 31, 2013. If any cracking is
detected, prior to further flight, repair in
accordance with the Accomplishment
Instructions of Lockheed L—1011 Service
Bulletin 093-53-105, Revision 1, dated
November 17, 1995; or Lockheed L-1011
Service Bulletin 093-53-105, Revision 3,
dated May 31, 2013, except as required by
paragraph (p) of this AD. As of the effective
date of this AD, use only Lockheed L-1011
Service Bulletin 093-53-105, Revision 3,
dated May 31, 2013, for accomplishing the
actions required by this paragraph.

(k) Revised Compliance Times for Paragraph
(j) of This AD

(1) Do the initial inspections required by
paragraph (j) of this AD at the earlier of the
times specified in paragraphs (k)(1)(i) and
(k)(1)(ii) of this AD.

(i) Prior to the accumulation of 20,000 total
flight cycles, or within 30 days after January
11, 1996 (the effective date of AD 95-26-11,
Amendment 39-9469 (60 FR 66870,
December 27, 1995)), whichever occurs later.

(ii) At the later of the times specified in
paragraphs (k)(1)(ii)(A) and (k)(1)(ii)(B) of
this AD.

(A) Before the accumulation of 13,875 total
flight cycles.

(B) Within 365 days or 1,000 flight cycles
after the effective date of this AD, whichever
occurs first.

(2) Repeat the inspections specified in
paragraph (j) of this AD within 2,500 flight
cycles after accomplishing the most recent
inspection required by paragraph (j) of this
AD, and repeat the inspection thereafter at
intervals not to exceed 1,750 flight cycles.

(1) Retained Inspection Deferral for
Paragraph (j) of This AD

This paragraph restates the requirements of
paragraph (f) of AD 95-26-11, Amendment
39-9469 (60 FR 66870, December 27, 1995).
Accomplishment of the initial ECSS
inspections required by paragraph (j) of this
AD may be deferred to a date within 120 days

after January 11, 1996 (the effective date of
date of AD 95-26-11, Amendment 39-9469
(60 FR 66870, December 27, 1995)), provided
that, in the interim, a visual inspection as
specified in paragraph (g) of this AD is
accomplished within 30 days after January
11, 1996 (the effective date of date of AD 95—
26-11), and repeated thereafter at intervals
not to exceed 50 flight cycles. Once the ECSS
inspections begin, the visual inspections may
be terminated.

(m) Retained Inspection Deferral With
Revised Compliance Time and New Deferral

This paragraph restates the requirements of
paragraph (g) of AD 95-26—11, Amendment
39-9469 (60 FR 66870, December 27, 1995),
with a revised compliance time, service
information, and a new deferred action.

(1) If two or more adjacent fittings on both
sides of the cracked fittings or bonded splice
tabs/fasteners are determined to be free of
cracks by the ECSS inspection required by
paragraphs (j)(1) and (j)(2) of this AD, repeat
the ECSS inspection of the adjacent fittings
thereafter at intervals not to exceed 600 flight
cycles until the cracked fittings or splice
tabs/fasteners are replaced or repaired, in
accordance with the Accomplishment
Instructions of Lockheed L—1011 Service
Bulletin 093-53-105, Revision 1, dated
November 17, 1995; or Lockheed L-1011
Service Bulletin 093-53-105, Revision 3,
dated May 31, 2013. At the applicable time
specified in paragraphs (m)(1)(i) and
(m)(1)(ii) of this AD: Replace the cracked
fitting and/or splice tab/fasteners, in
accordance with the Accomplishment
Instructions of Lockheed L—1011 Service
Bulletin 093-53—105, Revision 1, dated
November 17, 1995; or Lockheed L-1011
Service Bulletin 093-53-105, Revision 3,
dated May 31, 2013. As of the effective date
of this AD, use only Lockheed L-1011
Service Bulletin 093-53-105, Revision 3,
dated May 31, 2013, for accomplishing the
actions required by this paragraph.

(i) For any crack found before the effective
date of this AD: Within 2,500 flight cycles
after finding the crack.

(ii) For any crack found on or after the
effective date of this AD: Within 1,750 flight
cycles after finding the crack, but no later
than before the accumulation of 20,800 total
flight cycles.

(2) If two or more adjacent fittings on both
sides of the cracked fittings or bonded splice
tabs/fasteners are determined to be free of
cracks by the ECSS inspection required by
paragraphs (j)(1) and (j)(2) of this AD, the
follow-on inspection (i.e., bolt hole eddy
current, ECSS, and borescope inspections) of
the inner and outer tee caps required by
paragraph (j)(1) of this AD may also be
deferred until the cracked fittings are
replaced as required by paragraph (m)(1) of
this AD, but no later than before the
accumulation of 20,800 total flight cycles.

(n) New Repetitive Borescope Inspections of
Certain End Fittings and Corrective Actions

For airplanes with a large (47-inch-wide)
aft passenger door: At the later of the times
specified in paragraphs (n)(1) and (n)(2) of
this AD, do a borescope inspection for
cracking of the stringer end fittings at stringer

locations 12, 13, 53, and 54; and do all
applicable related investigative and
corrective actions; in accordance with the
Accomplishment Instructions of Lockheed
Service Bulletin 093-53-105, Revision 3,
dated May 31, 2013; except as specified in
paragraph (p) of this AD. Do all applicable
related investigative and corrective actions
before further flight, except as provided by
paragraph (q) of this AD. Repeat the
inspection of the stringer end fittings
thereafter at intervals not to exceed 1,750
flight cycles until the actions required by
paragraph (r) of this AD have been done.

(1) Before the accumulation of 13,875 total
flight cycles.

(2) Within 365 days or 1,000 flight cycles
after the effective date of this AD, whichever
occurs earlier.

(o) New Repetitive Borescope Inspections of
Fuselage Skin Panels

For airplanes with a large (47-inch-wide)
aft passenger door: At the later of the times
specified in paragraphs (0)(1) and (0)(2) of
this AD, do an ECSS inspection for cracking
of the left and right aft fuselage skin panels;
and do all applicable related investigative
and corrective actions; in accordance with
the Accomplishment Instructions of
Lockheed Service Bulletin 093-53-105,
Revision 3, dated May 31, 2013; except as
specified in paragraph (p) of this AD. Do all
applicable related investigative and
corrective actions before further flight.
Repeat the inspection of the aft fuselage skin
panels thereafter at intervals not to exceed
1,750 flight cycles until the actions required
by paragraph (q) of this AD have been done.

(1) Before the accumulation of 13,875 total
flight cycles.

(2) Within 365 days or 1,000 flight cycles
after the effective date of this AD, whichever
occurs first.

(p) New Service Information Exception

If any cracking is found during any
inspection required by this AD, and
Lockheed Service Bulletin 093-53-105,
Revision 3, dated May 31, 2013, specifies
contacting Lockheed for appropriate action:
Before further flight, repair the cracking in
accordance with a method approved by the
Manager, Atlanta ACO, FAA. As of the
effective date of this AD, for a repair method
to be approved by the Manager, Atlanta ACO,
as required by this paragraph, the Manager’s
approval letter must specifically refer to this
AD.

(q) New Deferral

(1) If two or more adjacent fittings on both
sides of the cracked fittings or bonded splice
tabs/fasteners are determined to be free of
cracks by the ECSS inspection required by
paragraph (o) of this AD, repeat the ECSS
inspection of the adjacent fittings thereafter
at intervals not to exceed 600 flight cycles
until the cracked fittings or splice tabs/
fasteners are replaced or repaired, in
accordance with the Accomplishment
Instructions of Lockheed L—1011 Service
Bulletin 093-53-105, Revision 3, dated May
31, 2013. Within 1,750 flight cycles after
finding the crack, but no later than before the
accumulation of 20,800 total flight cycles,
replace the cracked fitting and/or splice tab/
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fasteners, in accordance with the
Accomplishment Instructions of Lockheed L—
1011 Service Bulletin 093-53-105, Revision
3, dated May 31, 2013.

(2) If two or more adjacent fittings on both
sides of the cracked fittings or bonded splice
tabs/fasteners are determined to be free of
cracks by the ECSS inspection required by
paragraph (o) of this AD, the related
investigative actions (inspections of the inner
and outer tee caps) required by paragraph (n)
of this AD may also be deferred until the
cracked fittings are replaced as required by
paragraph (q)(1) of this AD, but no later than
before the accumulation of 20,800 total flight
cycles.

(r) New Pre-structural Modification
Inspections and Structural Modification

Before the accumulation of 20,800 total
flight cycles: Do the applicable actions
specified in paragraphs (r)(1) and (r)(2) of this
AD.

(1) Perform pre-structural modification
inspections by doing the actions required by
paragraphs (j), (n), and (o) of this AD.

(2) Perform a structural modification of the
aft pressure bulkhead by removing and
replacing all stringer end fittings with new or
refurbished fittings at stringers 1 through 14,
and 52 through 64, in accordance with the
Accomplishment Instructions of Lockheed
Service Bulletin 093-53—-105, Revision 3,
dated May 31, 2013.

(s) New Post-structural Modification
Repetitive Inspections

Within 13,875 flight cycles after
performing the actions required by paragraph
(r)(2) of this AD: Do the actions specified in
paragraphs (j), (n), and (o) of this AD, and
repeat thereafter at intervals not to exceed
13,875 flight cycles.

(t) No Reporting Requirement

Although Lockheed Service Bulletin 093—
53-105, Revision 3, dated May 31, 2013,
referenced in this AD specifies to submit
certain information to the manufacturer, this
AD does not include that requirement.

(u) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Atlanta ACO, FAA, has
the authority to approve AMOCs for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (v)(1) of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(v) Related Information

(1) For more information about this AD,
contact Carl Gray, Aerospace Engineer,
Airframe Branch, ACE-117A, FAA, Atlanta
Aircraft Certification Office (ACO), 1701
Columbia Avenue, College Park, GA 30337;
phone: 404-474-5554; fax: 404—474-5605;
email: carl.w.gray@faa.gov.

(2) For service information identified in
this AD, contact Lockheed Martin
Corporation/Lockheed Martin Aeronautics
Company, L1011 Technical Support Center,
Dept. 6A4M, Zone 0579, 86 South Cobb
Drive, Marietta, GA 30063—0579; telephone
770-494-5444; fax 770—494-5445; email
L1011.support@lmco.com; Internet http://
www.lockheedmartin.com/ams/tools/
TechPubs.html. You may view this service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on April 4,
2014.
Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2014—08302 Filed 4-11-14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0195; Directorate
Identifier 2013—NM-195-AD]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to supersede
Airworthiness Directive (AD) 2008—17—
03, which applies to certain The Boeing
Company Model 737-100, —200, —200G,
—300, —400, and —500 series airplanes.
AD 2008-17-03 currently requires
repetitive inspections to detect fuselage
frame cracking, and corrective action if
necessary. AD 2008—-17-03 also
provides for optional terminating action
(repair/preventive change) for the
repetitive inspections. Since we issued
AD 2008-17-03, we have determined
that additional airplanes may be subject
to the identified unsafe condition. This
proposed AD would add airplanes to the
applicability. For the newly added
airplanes, however, this proposed AD
would not provide terminating action
for the repetitive inspections because
service information has not been
provided for a repair/preventive change.
We are proposing this AD to detect and
correct fuselage frame cracking, which
could prevent the left forward entry
door from sealing correctly, and could
cause in-flight decompression of the
airplane.

DATES: We must receive comments on
this proposed AD by May 29, 2014.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax: 202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, WA 98124-2207;
telephone 206-544-5000, extension 1;
fax 206-766-5680; Internet https://
www.myboeingfleet.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0195; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Alan Pohl, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office
(ACO), 1601 Lind Avenue SW., Renton,
WA 98057-3356; phone: 425—917-6450;
fax: 425-917-6590; email: alan.pohl@
faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2014-0195; Directorate Identifier
2013-NM-195-AD" at the beginning of
your comments. We specifically invite
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comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On August 6, 2008, we issued AD
2008—-17-03, Amendment 39-15641 (73
FR 48288, August 19, 2008), for certain
The Boeing Company Model 737-100,
-200, -200C, -300, -400, and -500 series
airplanes. AD 2008-17-03 required
repetitive inspections to detect cracking
of the body station 303.9 frame, and
corrective action if necessary. AD 2008—
17-03 also provided for optional
terminating action for the repetitive
inspections. AD 2008-17-03 resulted
from reports of cracks found at the
cutout in the web of body station frame
303.9 inboard of stringer 16L. We issued
AD 2008-17-03 to detect and correct
such cracking, which could prevent the
left forward entry door from sealing
correctly, and could cause in-flight
decompression of the airplane.

Actions Since AD 2008-17-03,
Amendment 39-15641 (73 FR 48288,
August 19, 2008), Was Issued

Since we issued AD 2008-17-03,
Amendment 39-15641 (73 FR 48288,
August 19, 2008), we have been advised
that cracking has been discovered on an
airplane outside the applicability of AD
2008-17-03.

Relevant Service Information

We reviewed Boeing Alert Service
Bulletin 737-53A1188, Revision 3,
dated September 6, 2013. For
information on the procedures and
compliance times, see this service
information at http://
www.regulations.gov by searching for
Docket No. FAA—-2014-0195.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would retain the
requirements of AD 2008—-17-03,
Amendment 39-15641 (73 FR 48288,
August 19, 2008). This proposed AD
would add airplanes to the
applicability. This proposed AD would
require accomplishing the actions

ESTIMATED COSTS: REQUIRED ACTIONS

specified in the service information
described previously, except as
discussed under “‘Differences Between
the Proposed AD and the Service
Information.”

The phrase “corrective actions” is
used in this proposed AD. “Corrective
actions” correct or address any
condition found. Corrective actions in
an AD could include, for example,
repairs.

Differences Between the Proposed AD
and the Service Information

The service information specifies to
contact the manufacturer for
instructions on how to repair certain
conditions, but this proposed AD would
require repairing those conditions in
one of the following ways:

e In accordance with a method that
we approve; or

¢ Using data that meet the
certification basis of the airplane, and
that have been approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) whom
we have authorized to make those
findings.
Costs of Compliance

We estimate that this proposed AD
affects 148 airplanes of U.S. registry. We

estimate the following costs to comply
with this proposed AD:

Action Labor cost i%;tts Cost per product Cost on U.S. operators
Inspection ....... 31 to 33 work-hours x $85 per hour = up to $2,805 $0 | Up to $2,805 per inspection Up to $415,140 per inspection
per inspection cycle. cycle. cycle.
ESTIMATED COSTS: OPTIONAL MODIFICATION
. Cost per
Action Labor cost Parts cost product
Repair/preventive change ...........c..c........ 12 to 30 work-hours x $85 per hour = up to $2,550 ............... $564 to $2,236 ....... Up to $4,786.

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this proposed AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,

Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,
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(2) Is not a ““significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Amend § 39.13 by removing
Airworthiness Directive (AD) 2008—17—
03, Amendment 39-15641 (73 FR
48288, August 19, 2008), and adding the
following new AD:

The Boeing Company: Docket No. FAA—
2014-0195; Directorate Identifier 2013—
NM-195-AD.

(a) Comments Due Date

The FAA must receive comments on this
AD action by May 29, 2014.

(b) Affected ADs

This AD supersedes AD 2008-17-03,
Amendment 39-15641 (73 FR 48288, August
19, 2008).

(c) Applicability

This AD applies to The Boeing Company
airplanes, certificated in any category,
identified in paragraphs (c)(1) and (c)(2) of
this AD.

(1) Model 737-100, -200, -200C, -300, -400,
and -500 series airplanes, as identified in
Boeing Alert Service Bulletin 737-53A1197,
dated August 25, 2006.

(2) Model 737-300, -400, and -500 series
airplanes, as identified in Boeing Alert
Service Bulletin 737-53A1188, Revision 3,
dated September 6, 2013.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.
(e) Unsafe Condition

This AD was prompted by reports of cracks
found at the cutout in the web of body station
frame 303.9 inboard of stringer 16L, and a
new report of cracking found on an airplane
not included in the applicability of AD 2008—

17-03, Amendment 39-15641 (73 FR 48288,
August 19, 2008). We are issuing this AD to
detect and correct such cracking, which
could prevent the left forward entry door
from sealing correctly, and could cause in-
flight decompression of the airplane.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Repetitive Inspections: Group 1
Airplanes, Boeing Alert Service Bulletin
737-53A1188, Revision 2, Dated May 9,
2007, or Boeing Alert Service Bulletin 737-
53A1188, Revision 3, Dated September 6,
2013, With Revised Service Information

This paragraph restates the requirements of
paragraph (f) of AD 2008-17-03, Amendment
39-15641 (73 FR 48288, August 19, 2008),
with revised service information and airplane
groupings. For airplanes identified as Group
1 in Boeing Alert Service Bulletin 737—
53A1188, Revision 3, dated September 6,
2013: Do detailed and high frequency eddy
current (HFEC) inspections in the web and
doubler around the slotted holes in the frame
web at stringers 15L and 16L, in accordance
with the Accomplishment Instructions of
Boeing Alert Service Bulletin 737-53A1188,
Revision 2, dated May 9, 2007; or Boeing
Alert Service Bulletin 737-53A1188,
Revision 3, dated September 6, 2013. Do the
inspections at the applicable time specified
in paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 737-53A1188,
Revision 3, dated September 6, 2013. Do all
applicable corrective actions before further
flight in accordance with Boeing Alert
Service Bulletin 737-53A1188, Revision 2,
dated May 9, 2007; or Boeing Alert Service
Bulletin 737-53A1188, Revision 3, dated
September 6, 2013; except as provided by
paragraph (j)(3) of this AD. Repeat the
inspections at intervals not to exceed 4,500
flight cycles, until accomplishment of the
repair/preventive change in accordance with
Boeing Alert Service Bulletin 737-53A1188,
Revision 2, dated May 9, 2007; or Boeing
Alert Service Bulletin 737-53A1188,
Revision 3, dated September 6, 2013; which
terminates the repetitive inspection
requirements for the airplanes identified in
this paragraph. A repair/preventive change
done using Boeing Alert Service Bulletin
737-53A1188, dated April 9, 1998; or Boeing
Alert Service Bulletin 737-53A1188,
Revision 1, dated March 18, 1999; does not
terminate the repetitive inspections, but the
repetitive inspections may be terminated
after the existing kit is replaced with a new
kit in accordance with paragraph 3.B., Part II,
step 3, or Part III, step 3, of Boeing Alert
Service Bulletin 737-53A1188, Revision 2,
dated May 9, 2007. As of the effective date
of this AD, only Boeing Alert Service Bulletin
737-53A1188, Revision 3, dated September
6, 2013, may be used to do the actions
required by this paragraph.

Note 1 to paragraph (g) of this AD:
Airplanes identified as Group 1 in Boeing
Alert Service Bulletin 737-53A1188,
Revision 3, dated September 6, 2013, are the
same as those identified in Boeing Alert
Service Bulletin 737-53A1188, Revision 2,
dated May 9, 2007.

(h) Retained Repetitive Inspections: Boeing
Alert Service Bulletin 737-53A1197, Dated
August 25, 2006

This paragraph restates the requirements of
paragraph (g) of AD 2008-17-03,
Amendment 39-15641 (73 FR 48288, August
19, 2008). For airplanes identified in Boeing
Alert Service Bulletin 737-53A1197, dated
August 25, 2006: Do an ultrasound
inspection of the slot-shaped cutout in the
web for the door stop strap at stringer 16L,
an HFEC inspection of the web along the
upper and lower edges of the doubler around
the doorstop strap at stringer 16L, and a
detailed inspection of the web around the
doubler for the cutout at stringer 16L, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-53A1197, dated August 25, 2006. Do the
inspections at the applicable time specified
in paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 737-53A1197, dated
August 25, 2006, except as provided by
paragraph (j)(2) of this AD. Do all applicable
corrective actions before further flight in
accordance with Boeing Alert Service
Bulletin 737-53A1197, dated August 25,
2006, except as provided by paragraph (j)(3)
of this AD. Repeat the inspections at intervals
not to exceed 4,500 flight cycles, until
accomplishment of the repair/preventive
change in accordance with Boeing Alert
Service Bulletin 737-53A1197, dated August
25, 2006, which terminates the repetitive
inspections.

(i) New Repetitive Inspections: Group 2
Airplanes, Boeing Alert Service Bulletin
737-53A1188, Revision 3, Dated September
6, 2013

For airplanes identified as Group 2 in
Boeing Alert Service Bulletin 737-53A1188,
Revision 3, dated September 6, 2013: At the
applicable times specified in Table 3 of
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 737-53A1188,
Revision 3, dated September 6, 2013, except
as required by paragraph (j)(1) of this AD: Do
detailed and HFEC inspections for cracking
in the web of the body station 303.9 frame
at stringer 15L, and do all applicable
corrective actions, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-53A1188, Revision 3,
dated September 6, 2013, except as required
by paragraph (j)(3) of this AD. Do all
applicable corrective actions before further
flight. Repeat the inspection thereafter at the
applicable time specified in Table 3 of
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 737-53A1188,
Revision 3, dated September 6, 2013.
Accomplishment of a repair using a method
approved in accordance with the procedures
specified in paragraph (k) of this AD
terminates the repetitive inspections required
by this paragraph for the area covered by the
repair.

(j) Exceptions to Service Information
Specifications

(1) Where Boeing Alert Service Bulletin
737-53A1188, Revision 3, dated September
6, 2013, specifies a compliance time “after
the Revision 3 date of this service bulletin,”
this AD requires compliance within the
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specified time after the effective date of this
AD.

(2) Where Boeing Alert Service Bulletin
737-53A1197, dated August 25, 2006,
specifies a compliance time “After the Date
of this Service Bulletin,” this AD requires
compliance for paragraph (h) of this AD
within the specified time after September 23,
2008 (the effective date of AD 2008—17-03,
Amendment 39-15641 (73 FR 48288, August
19, 2008)). For the initial inspection, the
grace period for airplanes that have exceeded
the specified threshold is extended to 4,500
flight cycles after September 23, 2008 (the
effective date of AD 2008—17-03).

(3) Where Boeing Alert Service Bulletin
737-53A1188, Revision 2, dated May 9, 2007;
Boeing Alert Service Bulletin 737-53A1188,
Revision 3, dated September 6, 2013; and
Boeing Alert Service Bulletin 737-53A1197,
dated August 25, 2006; specify to contact
Boeing for appropriate action, including
repair of damage outside the scope of the
service information, repair using a method
approved in accordance with the procedures
specified in paragraph (k) of this AD.

(k) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (1)(1) of this AD. Information may
be emailed to: 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) AMOCs approved for AD 2008-17-03,
Amendment 39-15641 (73 FR 48288, August
19, 2008), are approved as AMOCs for the
corresponding provisions of this AD.

(1) Related Information

(1) For more information about this AD,
contact Alan Pohl, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office (ACO), 1601 Lind
Avenue SW., Renton, WA 98057-3356;
phone: 425-917-6450; fax: 425-917-6590;
email: alan.pohl@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone 206—
544-5000, extension 1; fax 206—766—5680;

Internet https://www.myboeingfleet.com. You
may view the referenced service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on April 4,
2014.
Jeffrey E. Duven,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2014—08301 Filed 4—11-14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0226; Directorate
Identifier 2014-CE-009—-AD]

RIN 2120-AA64

Airworthiness Directives; Diamond
Aircraft Industries GmbH Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for
Diamond Aircraft Industries GmbH
Models DA40 and DA40F airplanes that
would supersede AD 2013-24-14,
which resulted from mandatory
continuing airworthiness information
(MCAI) originated by an aviation
authority of another country to identify
and correct an unsafe condition on an
aviation product. The MCAI describes
the unsafe condition as the fatigue
strength found in the aft main spar not
ensuring unlimited lifetime structural
integrity. We are issuing this proposed
AD to require actions to address the
unsafe condition on these products and
to change the compliance time to
coincide with other regulatory
requirements.

DATES: We must receive comments on
this proposed AD by May 29, 2014.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—

30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this proposed AD, contact Diamond
Aircraft Industries GmbH, N.A. Otto-
Str.5, A—2700 Wiener Neustadt, Austria;
telephone: +43 2622 26700; fax: +43
2622 26780; email: office@diamond-
air.at; Internet: http://
www.diamondaircraft.com/contact/
technical.php. You may review copies
of the referenced service information at
the FAA, Small Airplane Directorate,
901 Locust, Kansas City, Missouri
64106. For information on the
availability of this material at the FAA,
call (816) 329-4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0226; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Mike Kiesov, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—-4144; fax: (816)
329-4090; email: mike.kiesov@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2014-0226; Directorate Identifier
2014-CE—-009-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
regulations.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact we receive
about this proposed AD.
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Discussion

On November 22, 2013, we issued AD
2013-24-14, Amendment 39-17689 (78
FR 72568; December 3, 2013). That AD
required actions intended to address an
unsafe condition on Diamond Aircraft
Industries GmbH Models DA40 and
DA40F airplanes and was based on
mandatory continuing airworthiness
information (MCAI) originated by an
aviation authority of another country.

The inspections required by AD
2013-24-13 are tied to calendar time
and the Major Structural Inspection
(MSI) identified in Chapter 5 of the
airplane maintenance manual (AMM).
This compliance time mirrors the
mandatory continuing airworthiness
information (MCAI) issued by the State
of Design for these products.

However, U.S. operators are not
required to comply with the
requirement to inspect before the next
MSI since the Limitations in Chapter 4
of the AMM are mandatory and the MSI
in Chapter 5 of the AMM is not
mandatory.

Relevant Service Information

Diamond Aircraft Industries GmbH
has issued Mandatory Service Bulletin
MSB 40-074, MSB D4—-094, and MSB
F4-028 (co-published as a single
document), dated May 10, 2013;
Diamond Aircraft Industries GmbH
Work Instructions WI-MSB 40-074,
WI-MSB D4-094, and WI-MSB F4-028,
(co-published as a single document),
dated May 10, 2013; and DA 40 Series
AMM, Chapter Section 05-28-50,
Section 2 (Cockpit), page 11, Item 31,
sub-item “The rear main bulkhead,”
Rev. 7, dated April 1, 2013. The actions
described in this service information are
intended to correct the unsafe condition
identified in the MCAI

FAA’s Determination and Requirements
of the Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Costs of Compliance

We estimate that this proposed AD
will affect 747 products of U.S. registry.
We also estimate that it would take
about 6 work-hours per product to

comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $100 per
product.

Based on these figures, we estimate
the cost of the proposed AD on U.S.
operators to be $455,670, or $610 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This proposed
regulation is within the scope of that
authority because it addresses an unsafe
condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,

the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Amendment 39-17689 (78 FR
72568; December 3, 2013), and adding
the following new AD:

Diamond Aircraft Industries GmbH: Docket
No. FAA-2014-0226; Directorate
Identifier 2014-CE-009-AD.

(a) Comments Due Date

We must receive comments by May 29,
2014.

(b) Affected ADs

This AD supersedes AD 2013-24-14,
Amendment 39-17689 (78 FR 72568;
December 3, 2013).

(c) Applicability

This AD applies to Diamond Aircraft
Industries Model DA 40 airplanes, serial
numbers 40.006 through 40.009, 40.011
through 40.1071, and 40.1073 through
40.1077; and Model DA 40 F airplanes, serial
numbers 40.FC001 through 40.FC029;
certificated in any category.

(d) Subject

Air Transport Association of America
(ATA) Code 57: Wings.

(e) Reason

This AD was prompted by mandatory
continuing airworthiness information (MCAI)
originated by an aviation authority of another
country to identify and correct an unsafe
condition on an aviation product. We are
issuing this proposed AD to correct an
incorrect compliance time and to modify the
aft main spar in the cabin area to ensure the
structural integrity of the airplane.

(f) Actions and Compliance

Comply with this AD within the
compliance times specified in paragraphs
(f)(1) through (f)(4) of this AD, unless already
done.

(1) For airplanes with less than 1,500 hours
TIS: At or before 2,000 hours time-in-service
(TIS) after the effective date of this AD or
within the next 114 months after the effective
date of this AD, whichever occurs first,
modify the aft main spar in the cabin area
following the INSTRUCTIONS section of
Diamond Aircraft Industries GmbH Work
Instructions WI-MSB 40-074, WI-MSB D4—
094, and WI-MSB F4-028 (co-published as a
single document), dated May 10, 2013, as
specified in Diamond Aircraft Industries
GmbH Mandatory Service Bulletins (MSB)
40-074, D4-094, and F4-028 (co-published
as a single document), dated May 10, 2013.

(2) For airplanes with 1,500 hours or more
than 1,500 hours TIS but less than 2,000
hours TIS: At or before 500 hours TIS after
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the effective date of this AD or within the
next 114 months after the effective date of
this AD, whichever occurs first, modify the
aft main spar in the cabin area following the
INSTRUCTIONS section of Diamond Aircraft
Industries GmbH Work Instructions WI-MSB
40-074, WI-MSB D4-094, and WI-MSB F4—
028 (co-published as a single document),
dated May 10, 2013, as specified in Diamond
Aircraft Industries GmbH Mandatory Service
Bulletins (MSB) 40-074, D4—-094, and F4—-028
(co-published as a single document), dated
May 10, 2013.

(3) For airplanes with 2,000 hours or more
than 2,000 hours TIS but less than 2,500
hours TIS: At or before 500 hours TIS after
the effective date of this AD or within the
next 48 months after the effective date of this
AD, whichever occurs first, modify the aft
main spar in the cabin area following the
INSTRUCTIONS section of Diamond Aircraft
Industries GmbH Work Instructions WI-MSB
40-074, WI-MSB D4-094, and WI-MSB F4—
028 (co-published as a single document),
dated May 10, 2013, as specified in Diamond
Aircraft Industries GmbH Mandatory Service
Bulletins (MSB) 40-074, D4—094, and F4—-028
(co-published as a single document), dated
May 10, 2013.

(4) For airplanes with 2,500 hours or more
than 2,500 hours TIS: Within the next 100
hours TIS after the effective date of this AD
or within the next 12 months after the
effective date of this AD, whichever occurs
first, inspect the aft spar center section
following DIAMOND AIRCRAFT
INDUSTRIES DA 40 SERIES AIRPLANE
MAINTENANCE MANUAL (AMM), Chapter
Section 05-28-50, Section 2 (Cockpit), Item
31, sub-item ““The rear main bulkhead,” page
11, Rev. 7, dated April 1, 2013, and perform
any applicable corrective actions.

(i) After doing the inspection required by
paragraph (f)(4) of this AD including any
applicable corrective actions, at or before 500
hours TIS after the effective date of this AD
or within the next 48 months after the
effective date of this AD, whichever occurs
first, modify the aft main spar in the cabin
area following the INSTRUCTIONS section of
Diamond Aircraft Industries GmbH Work
Instructions WI-MSB 40-074, WI-MSB D4—
094, and WI-MSB F4-028 (co-published as a
single document), dated May 10, 2013, as
specified in Diamond Aircraft Industries
GmbH Mandatory Service Bulletins (MSB)
40-074, D4-094, and F4-028 (co-published
as a single document), dated May 10, 2013.

(ii) The modification required in paragraph
(£)(4)(i) of this AD may be done instead of the
inspection required by paragraph (f)(4) of this
AD provided it is done within the next 100
hours TIS after the effective date of this AD
or within the next 12 months after the
effective date of this AD, whichever occurs
first.

(g) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Mike Kiesov, Aerospace Engineer,

FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4144; fax: (816) 329—
4090; email: mike.kiesov@faa.gov. Before
using any approved AMOGC on any airplane
to which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(h) Related Information

Refer to MCAI European Aviation Safety
Agency (EASA) AD No.: 2013-0145, dated
July 15, 2013, for related information. You
may examine the MCAI on the Internet at
http://www.regulations.gov by searching for
and locating Docket No. FAA-2014-0226.
For service information related to this AD,
contact Diamond Aircraft Industries GmbH,
N.A. Otto-Str.5, A—2700 Wiener Neustadt,
Austria; telephone: +43 2622 26700; fax: +43
2622 26780; email: office@diamond-air.at;
Internet: http://www.diamondaircraft.com/
contact/technical.php. You may review
copies of the referenced service information
at the FAA, Small Airplane Directorate, 901
Locust, Kansas City, Missouri 64106. For
information on the availability of this
material at the FAA, call (816) 329—4148.

Issued in Kansas City, Missouri, on April
8, 2014.
Timothy Smyth,
Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 2014—08312 Filed 4-11-14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0196; Directorate
Identifier 2014-NM-015-AD]

RIN 2120-AA64
Airworthiness Directives; Bombardier,
Inc. Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Bombardier, Inc. Model CL-600-2C10
(Regional Jet Series 700, 701, & 702)
airplanes, Model CL-600-2D15
(Regional Jet Series 705) airplanes,
Model CL-600-2D24 (Regional Jet
Series 900) airplanes, and Model CL—

600—2E25 (Regional Jet Series 1000)
airplanes. This proposed AD was
prompted by two in-service reports of
fracture of the rudder pedal tubes
installed on the pilot-side rudder bar
assembly. This proposed AD would
require repetitive inspections for
cracking and damage of the pilot-side
rudder pedal tubes, and corrective
action if necessary. This proposed AD
would also provide optional terminating
action for the repetitive inspections. We
are proposing this AD to detect and
correct cracked and damaged pilot-side
rudder pedal tubes, which could result
in loss of function of the pilot’s rudder
pedal during flight, takeoff, or landing,
and could result in reduced
controllability of the airplane.

DATES: We must receive comments on
this proposed AD by May 29, 2014.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Bombardier,
Inc., 400 Cote-Vertu Road West, Dorval,
Québec H4S 1Y9, Canada; telephone
514—855-5000; fax 514—-855-7401; email
thd.crj@aero.bombardier.com; Internet
http://www.bombardier.com. You may
view this referenced service information
at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0196; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647—-5527) is in
the ADDRESSES section. Comments will
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be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Cesar Gomez, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office, 1600
Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone (516) 228—
7318; fax (516) 794-5531.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2014-0196; Directorate Identifier
2014-NM-015—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

Transport Canada Civil Aviation
(TCCA), which is the airworthiness
authority for Canada, has issued
Canadian Airworthiness Directive CF—
2014-02, dated January 8, 2014 (referred
to after this as the Mandatory
Continuing Airworthiness Information,
or ‘“‘the MCAI”’), to correct an unsafe
condition for certain Bombardier, Inc.
Model CL-600-2C10 (Regional Jet
Series 700, 701, & 702) airplanes, Model
CL-600-2D15 (Regional Jet Series 705)
airplanes, Model CL-600-2D24
(Regional Jet Series 900) airplanes, and
Model CL-600—-2E25 (Regional Jet Series
1000) airplanes. The MCAI states:

There have been two in-service reports of
fracture of the rudder pedal tubes installed
on the pilot-side rudder bar assembly on CL—
600—2B19 model aeroplanes.

Laboratory examination of the fractured
rudder pedal tubes found that in both cases,
the fatigue cracks initiated at the aft taper pin
holes where the connecting rod fitting is
attached. Fatigue testing of the rudder pedal
tubes confirmed that the fatigue cracking is
due to loads induced during parking brake
application. Therefore, only the rudder pedal
tubes on the pilot’s side are vulnerable to
fatigue cracking as the parking brake is
primarily applied by the pilot.

Loss of pilot rudder pedal input during
flight would result in reduced yaw
controllability of the aeroplane. Loss of pilot

rudder pedal input during takeoff or landing
may lead to a runway excursion.

Although there have been no reported
failures to date on any CL-600-2C10, —2D15,
—2D24, and —2D25 model aeroplanes, the
same torque tubes part number (P/N) 600—
90204-3 are installed, which may be prone
to premature fatigue cracking.

This [Canadian] AD mandates initial and
repetitive [detailed and eddy current]
inspections [for cracking and damage] of the
pilot-side rudder pedal tubes, P/N 600—
90204-3, until the terminating action
[replacement of both pilot-side rudder bar
assemblies] is accomplished [and corrective
actions if necessary].

Corrective actions include
replacement of the rudder bar assembly
and repair. You may examine the MCAI
in the AD docket on the Internet at
http://www.regulations.gov by searching
for and locating Docket No. FAA—-2014—
0196.

Relevant Service Information

Bombardier has issued Service
Bulletin 670BA-27-065, dated
November 15, 2013. The actions
described in this service information are
intended to correct the unsafe condition
identified in the MCALI.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCAI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Repair Approvals

In many FAA transport ADs, when
the service information specifies to
contact the manufacturer for further
instructions if certain discrepancies are
found, we typically include in the AD
a requirement to accomplish the action
using a method approved by either the
FAA or the State of Design Authority (or
its delegated agent).

We have recently been notified that
certain laws in other countries do not
allow such delegation of authority, but
some countries do recognize design
approval organizations. In addition, we
have become aware that some U.S.
operators have used repair instructions
that were previously approved by a
State of Design Authority or a Design
Approval Holder (DAH) as a method of
compliance with this provision in FAA

ADs. Frequently, in these cases, the
previously approved repair instructions
come from the airplane structural repair
manual or the DAH repair approval
statements that were not specifically
developed to address the unsafe
condition corrected by the AD. Using
repair instructions that were not
specifically approved for a particular
AD creates the potential for doing
repairs that were not developed to
address the unsafe condition identified
by the MCAI AD, the FAA AD, or the
applicable service information, which
could result in the unsafe condition not
being fully corrected.

To prevent the use of repairs that
were not specifically developed to
correct the unsafe condition, certain
requirements of this proposed AD
would require that the repair approval
specifically refer to the FAA AD. This
change is intended to clarify the method
of compliance and to provide operators
with better visibility of repairs that are
specifically developed and approved to
correct the unsafe condition. In
addition, we use the phrase “its
delegated agent, or the DAH with State
of Design Authority design organization
approval, as applicable” in this
proposed AD to refer to a DAH
authorized to approve certain required
repairs for this proposed AD.

Costs of Compliance

We estimate that this proposed AD
affects 400 airplanes of U.S. registry.

We also estimate that it would take
about 3 work-hours per product to
comply with the basic inspection
requirements of this proposed AD. The
average labor rate is $85 per work-hour.
Based on these figures, we estimate the
cost of this proposed AD on U.S.
operators to be $102,000, or $255 per
airplane, per inspection cycle.

In addition, we estimate that any
necessary replacement of the rudder
pedal tubes would take about 6 work-
hours and require parts costing $2,850,
for a cost of $3,360 per product. We
have no way of determining the number
of aircraft that might need this action.

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition repairs
specified in this proposed AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.
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We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Amend § 39.13 by adding the

following new airworthiness directive

(AD):

Bombardier, Inc.: Docket No. FAA-2014—
0196; Directorate Identifier 2014—-NM-—
015—-AD.

(a) Comments Due Date

We must receive comments by May 29,
2014.

(b) Affected ADs
None.

(c) Applicability

This AD applies to the airplanes identified
in paragraphs (c)(1), (c)(2), and (c)(3) of this
AD, certificated in any category.

(1) Bombardier, Inc. Model CL-600-2C10
(Regional Jet Series 700, 701, & 702)
airplanes, serial numbers 10002 through
10342 inclusive.

(2) Bombardier, Inc. Model CL-600-2D15
(Regional Jet Series 705), and Model CL-600—
2D24 (Regional Jet Series 900) airplanes,
serial numbers 15001 through 15337
inclusive.

(3) Bombardier, Inc. Model CL-600—2E25
(Regional Jet Series 1000) airplanes, serial
numbers 19001 through 19040 inclusive.

(d) Subject

Air Transport Association (ATA) of
America Code 27, Flight controls.

(e) Reason

This AD was prompted by two in-service
reports of fracture of the rudder pedal tubes
installed on the pilot-side rudder bar
assembly. We are issuing this AD to detect
and correct cracked and damaged pilot-side
rudder pedal tubes, which could result in
loss of function of the pilot’s rudder pedal
during flight, takeoff, or landing, and could
result in reduced controllability of the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Repetitive Inspections

Before the accumulation of 26,000 total
flight cycles or within 3 months after the
effective date of this AD, whichever occurs
later: Perform a detailed or eddy current
inspection for cracking around the aft tapered
holes of both pilot-side rudder pedal tubes
and for damage of the rudder pedal tubes in
locations other than around the aft tapered
holes, in accordance with Part A of the
Accomplishment Instructions of Bombardier
Service Bulletin 670BA—-27-065, dated
November 15, 2013. Repeat the inspection
thereafter at the applicable intervals specified
in paragraph (g)(1) or (g)(2) of this AD, until
the terminating action specified in paragraph
(i) of this AD is done.

(1) If the most recent inspection was a
detailed inspection: Within 750 flight cycles
after doing the detailed inspection.

(2) If the most recent inspection was a eddy
current inspection: Within 1,250 flight cycles
after doing the eddy current inspection.

(h) Corrective Actions

(1) If any crack is found around the aft
tapered holes during any inspection required
by paragraph (g) of this AD, before further
flight, replace the rudder bar assembly, in
accordance with Part B of the
Accomplishment Instructions of Bombardier

Service Bulletin 670BA-27-065, dated
November 15, 2013.

(2) If any damage is found during any
inspection required by paragraph (g) of this
AD in a location other than around the aft
tapered holes: Before further flight, repair
using a method approved by the Manager,
New York ACO; or TCCA (or its delegated
agent, or the Design Approval Holder (DAH)
with TCCA design organization approval, as
applicable). For a repair method to be
approved, the repair approval must
specifically refer to this AD.

(i) Optional Terminating Action

Replacement of both pilot-side rudder bar
assemblies, in accordance with Part B of the
Accomplishment Instructions of Bombardier
Service Bulletin 670BA-27-065, dated
November 15, 2013, constitutes terminating
action for the repetitive inspections required
by paragraph (g) of this AD.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOG:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. Send information to ATTN:
Program Manager, Continuing Operational
Safety, FAA, New York ACO, 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone 516—228-7300; fax 516—
794-5531. Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer, use these actions if they are
FAA-approved. Corrective actions are
considered FAA-approved if they were
approved by the State of Design Authority (or
its delegated agent, or the DAH with a State
of Design Authority’s design organization
approval, as applicable). You are required to
ensure the product is airworthy before it is
returned to service.

(k) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) Canadian
Airworthiness Directive CF—2014-02, dated
January 8, 2014, for related information. This
MCAI may be found in the AD docket on the
Internet at http://www.regulations.gov by
searching for and locating Docket No. FAA—
2014-0196.

(2) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514-855-5000; fax 514—
855-7401; email thd.crj@
aero.bombardier.com; Internet http://
www.bombardier.com. You may view this
service information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA, call
425-227-1221.
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Issued in Renton, Washington, on April 4,
2014.

Jeffrey E. Duven,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2014—08304 Filed 4-11-14; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0241; Directorate
Identifier 2014—CE-008-AD]

RIN 2120-AA64

Airworthiness Directives; British
Aerospace Regional Aircraft Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all
British Aerospace Regional Aircraft
Jetstream Model 3201 airplanes that
would supersede AD 2007-10-16. This
proposed AD results from mandatory
continuing airworthiness information
(MCAI) originated by an aviation
authority of another country to identify
and correct an unsafe condition on an
aviation product. The MCAI describes
the unsafe condition as the need to
incorporate revisions to the
Airworthiness Limitations section of the
Instructions for Continued
Airworthiness. We are issuing this
proposed AD to require actions to
address the unsafe condition on these
products.

DATES: We must receive comments on
this proposed AD by May 29, 2014.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact BAE Systems

(Operations) Limited, Customer
Information Department, Prestwick
International Airport, Ayrshire, KA9
2RW, Scotland, United Kingdom;
telephone: +44 1292 675207; fax: +44
1292 675704; email: RApublications@
baesystems.com; Internet: http://
www.baesystems.com/Businesses/
RegionalAircraft/. You may review
copies of the referenced service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA,
call (816) 329-4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0241; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Taylor Martin, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4138; fax: (816) 329—4090; email:
taylor.martin@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2014-0241; Directorate Identifier
2014-CE-008—-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
regulations.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On May 9, 2007, we issued AD 2007—
10-16, Amendment 39-15057 (72 FR

27953, May 18, 2007). That AD required
actions intended to address an unsafe
condition on all British Aerospace
Regional Aircraft Jetstream Model 3201
airplanes and was based on mandatory
continuing airworthiness information
(MCAI) originated by an aviation
authority of another country.

Since we issued AD 2007-10-16,
Amendment 39-15057 (72 FR 27953,
May 18, 2007), BAE Systems
(Operations) Ltd amended Jetstream
Series 3200 Aircraft Maintenance
Manual (AMM) Chapter 05—10-05,
Airworthiness Limitations. Some life
limits have been amended and new life
limits introduced.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued AD No.: 2014—
0044, dated February 24, 2014 (referred
to after this as “the MCAI”), to correct
an unsafe condition for the specified
products. The MCALI states:

The Jetstream Series 3200 Aircraft
Maintenance Manual (AMM), includes
Chapter 05-10—05 “Airworthiness
Limitations, Description and Operation”. The
maintenance tasks and limitations contained
in this chapter have been identified as
mandatory actions for continued
airworthiness and EASA issued AD 2007-
0074 to require operators to comply with
those instructions.

Since that AD was issued, BAE Systems
(Operations) Ltd amended Jetstream Series
3200 AMM Chapter 05—10-05 to introduce
life limitations for the main landing gear
radius rod mounting shaft assemblies and to
incorporate wing structure inspections
previously introduced through BAE Systems
(Operations) Ltd Service Bulletin (SB) SB 51—
JA020940. In addition, a new table was
introduced to provide extended fatigue life
limitations for structural items for aeroplanes
entered into a life extension programme.
Reference to BAE Systems (Operations) Ltd
SB 32-JA981042 was updated from Revision
7 to Revision 8 to reflect increased life limits
of the nose landing gear.

Failure to comply with the new and more
restrictive instructions could result in an
unsafe condition.

For the reasons described above, this EASA
AD retains the requirements of EASA AD
2007-0074, which is superseded, and
requires implementation of the maintenance
requirements and/or airworthiness
limitations as specified in Chapter 05—-10-05
of the Jetstream Series 3200 AMM at Revision
29.

You may examine the MCAI on the
Internet at http://www.regulations.gov
by searching for and locating Docket No.
FAA-2014-0241.

Relevant Service Information

BAE Systems (Operations) Ltd has
issued British Aerospace Jetstream 3200
Series Aircraft Maintenance Manual,
Revision 29, dated December 15, 2012.
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The actions described in this AMM are
intended to correct the unsafe condition
identified in the MCAI

FAA’s Determination and Requirements
of the Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Costs of Compliance

We estimate that this proposed AD
will affect 14 products of U.S. registry.
We also estimate that it would take
about 1 work-hour per product to
comply with the basic requirements of
this proposed AD of inserting the
document into the Airworthiness
Limitations section of the Instructions
for Continued Airworthiness. The
average labor rate is $85 per work-hour.

Based on these figures, we estimate
the cost of the proposed AD on U.S.
operators to be $1,190, or $85 per
product.

We have no way of determining the
cost to replace the life limited parts and
to do the applicable maintenance tasks
on each airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This proposed
regulation is within the scope of that
authority because it addresses an unsafe
condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications

under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “‘significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by

removing Amendment 39-15057 (72 FR

27953, May 18, 2007), and adding the

following new AD:

British Aerospace Regional Aircraft: Docket
No. FAA-2014-0241; Directorate
Identifier 2014—-CE-008—-AD.

(a) Comments Due Date

We must receive comments by May 29,
2014.
(b) Affected ADs

This AD supersedes AD 2007—10-16,
Amendment 39-15057 (72 FR 27953, May 18,
2007).

(c) Applicability

This AD applies to British Aerospace
Regional Aircraft Jetstream Model 3201
airplanes, all serial numbers, certificated in
any category.

(d) Subject

Air Transport Association of America
(ATA) Code 5: Time Limits.

(e) Reason

This AD was prompted by mandatory
continuing airworthiness information (MCAI)
originated by an aviation authority of another
country to identify and correct an unsafe
condition on an aviation product. The MCAI
describes the unsafe condition as the need to
incorporate revisions to the Airworthiness
Limitations section of the Instructions for
Continued Airworthiness (ICA). We are
issuing this AD to enforce compliance with
these requirements in order to maintain
airworthiness.

(f) Actions and Compliance

Unless already done, do the actions in
paragraphs (f)(1) and (f)(2) of this AD:

(1) As of the effective date of this AD,
replace each component before exceeding the
applicable life limit and complete all
applicable maintenance tasks within the
thresholds and intervals as specified in
British Aerospace Jetstream 3200 Series
Aircraft Maintenance Manual, Revision 29,
Airworthiness Limitations, Chapter 05-10—
05, dated December 15, 2012.

(2) You may comply with the requirement
of paragraph (f)(1) of this AD by
incorporating British Aerospace Jetstream
3200 Series Aircraft Maintenance Manual,
Revision 29, Airworthiness Limitations,
Chapter 05—-10-05, dated December 15, 2012,
into the Airworthiness Limitations section of
your ICA and complying with that program.

(g) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Taylor Martin, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—-4138; fax: (816) 329—
4090; email: taylor.martin@faa.gov. Before
using any approved AMOC on any airplane
to which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(h) Related Information

Refer to MCAI European Aviation Safety
Agency (EASA) AD No.: 2014-0044, dated
February 24, 2014. You may examine the
MCALI on the Internet at http://
www.regulations.gov by searching for and
locating Docket No. FAA-2014-0241. For
service information related to this AD,
contact BAE Systems (Operations) Limited,
Customer Information Department, Prestwick
International Airport, Ayrshire, KA9 2RW,
Scotland, United Kingdom; telephone: +44
1292 675207; fax: +44 1292 675704; email:
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RApublications@baesystems.com; Internet:
http://www.baesystems.com/Businesses/
RegionalAircraft/. You may review copies of
the referenced service information at the
FAA, Small Airplane Directorate, 901 Locust,
Kansas City, Missouri 64106. For information
on the availability of this material at the
FAA, call (816) 329-4148.

Issued in Kansas City, Missouri, on April
7,2014.
Timothy Smyth,
Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2014—08318 Filed 4-11-14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2014-0194; Directorate
Identifier 2014—-NM-022-AD]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all The
Boeing Company Model 737-600, —700,
—700C, —800, —900, and —900ER series
airplanes. This proposed AD was
prompted by reports of latently failed
fuel shutoff valves discovered during
fuel filter replacement. This proposed
AD would require revising the
maintenance or inspection program to
include new airworthiness limitations.
We are proposing this AD to detect and
correct latent failures of the fuel shutoff
valve to the engine, which could result
in the inability to shut off fuel to the
engine and, in case of certain engine
fires, an uncontrollable fire that could
lead to wing failure.

DATES: We must receive comments on
this proposed AD by May 29, 2014.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

¢ Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax: 202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

¢ Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5

p-m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0194; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Rebel Nichols, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue SW., Renton, WA
98057-3356; phone: (425) 917-6509;
fax: (425) 917—6590; email:
rebel.nichols@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA—
2014-0194; Directorate Identifier 2014—
NM-022-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We have received reports of latently
failed fuel shutoff valves discovered
during fuel filter replacement.
Deficiencies in the valve actuator design
have resulted in latent failures of the
fuel shutoff valve to the engine. This
condition, if not detected and corrected,
could result in latent failures of the fuel
shutoff valve to the engine, which could
result in the inability to shut off fuel to
the engine and, in case of certain engine
fires, an uncontrollable fire that could
lead to wing failure.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would require
revising the maintenance or inspection
program to include new airworthiness
limitations. The airworthiness
limitations would allow an operator to
perform the operational check as either
a maintenance action or a flightcrew
action. The flightcrew or maintenance
crew would monitor the engine spar
valve lights for a few seconds
immediately after moving the engine
fuel condition levers. Flightcrews can
perform this operational check while
starting the engine or while shutting
down the engine. Maintenance crews
can do this operational check as a
separate action that does not require
actual starting of the engine.

This proposed AD would require
revisions to certain operator
maintenance documents to include
these new inspections. Compliance with
these inspections is required by section
91.403(c) of the Federal Aviation
Regulations (14 CFR 91.403(c)). For
airplanes that have been previously
modified, altered, or repaired in the
areas addressed by these inspections, an
operator might not be able to
accomplish the inspections described in
the revisions. In this situation, to
comply with 14 CFR 91.403(c), the
operator must request approval of an
alternative method of compliance
(AMOC) in accordance with the
provisions of paragraph (i) of this
proposed AD. The request should
include a description of changes to the
proposed inspections that will ensure
the continued operational safety of the
airplane.

Interim Action

We consider this proposed AD
interim action. The manufacturer is
currently developing a modification that
will address the unsafe condition
identified in this proposed AD. Once
this modification is developed,
approved, and available, we might
consider additional rulemaking.

Costs of Compliance
We estimate that this proposed AD
affects 1,244 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:


http://www.baesystems.com/Businesses/RegionalAircraft/
http://www.baesystems.com/Businesses/RegionalAircraft/
mailto:RApublications@baesystems.com
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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ESTIMATED COSTS
. Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Incorporating Airworthiness Limi- | 1 work-hour x $85 per hour = $85 ..........ccccevveieiiineneeeeeee e $0 $85 $105,740
tation.

Authority for this Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This proposed
regulation is within the scope of that
authority because it addresses an unsafe
condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

The Boeing Company: Docket No. FAA—
2014-0194; Directorate Identifier 2014—
NM-022—-AD.

(a) Comments Due Date

We must receive comments by May 29,
2014.

(b) Affected ADs

None.
(c) Applicability

This AD applies to all The Boeing
Company Model 737-600, —700, —700C,

—800, —900, and —900ER series airplanes,
certificated in any category.

(d) Subject

Joint Aircraft System Component (JASC)
Code 2823, Fuel Selector/Shut-off Valve.

(e) Unsafe Condition

This AD was prompted by reports of
latently failed fuel shutoff valves discovered
during fuel filter replacement. We are issuing
this AD to detect and correct latent failures
of the fuel shutoff valve to the engine, which
could result in the inability to shut off fuel
to the engine and, in case of certain engine
fires, an uncontrollable fire that could lead to
wing failure.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Revision of Maintenance or Inspection
Program

Within 30 days after the effective date of
this AD, revise the maintenance or inspection
program, as applicable, to add airworthiness
limitation number 28—AWL-MOV, by
incorporating the information specified in
Figure 1 to paragraph (g) of this AD into the
Airworthiness Limitations Section of the
Instructions for Continued Airworthiness.
The initial compliance time for
accomplishing the actions specified in 28—
AWL-MOV is within 7 days after
accomplishing the maintenance or inspection
program revision required by this paragraph.

FIGURE 1 TO PARAGRAPH (G) OF THIS AD: ENGINE SHUT-OFF VALVE (FUEL SPAR VALVE) POSITION INDICATION

OPERATIONAL CHECK

AWL Number

Interval

Applicability

Description

28-AWL-MOV

737-600, —700, —700C,
—800, —900, and
—900ER series air-
planes.

Engine Shut-Off Valve (Fuel Spar Valve) Position Indica-
tion Operational Check.

Concern: The MOV actuator design can result in airplanes
operating with a failed MOV actuator that is not reported.
A latently failed MOV actuator could prevent fuel shut off
to an engine. In the event of certain engine fires, the po-
tential exists for an engine fire to be uncontrollable.

Perform one of the following operational checks of the Fuel
Spar Valve position indication (unless checked by the
flight crew in a manner approved by the principal oper-
ations inspector):

A. Operational Check during engine shutdown:
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FIGURE 1 TO PARAGRAPH (G) OF THIS AD: ENGINE SHUT-OFF VALVE (FUEL SPAR VALVE) POSITION INDICATION
OPERATIONAL CHECK—Continued

AWL Number

Task

Interval

Applicability

Description

1. Do all operational checks of the left engine fuel spar
valve actuator.

a. Asthe ENG 1 START LEVER on the CONTROL
STAND is moved to the CUTOFF position, verify the
SPAR VALVE CLOSED indication light on the OVER-
HEAD PANEL for No.1 Engine changes from OFF to
BRIGHT then DIM.

b. If the test fails, (bright light fails to illuminate), before fur-
ther flight, repair faults as required (refer to Boeing air-
plane maintenance manual (AMM) 28-22—11).

2. Do an operational check of the right engine fuel spar
valve actuator.

a. Asthe ENG 2 START LEVER on the CONTROL
STAND is moved to the CUTOFF position, verify the
SPAR VALVE CLOSED indication light on the OVER-
HEAD PANEL for No. 2 Engine changes from OFF to
BRIGHT then DIM.

b. If the test fails, (bright light fails to illuminate), before fur-
ther flight, repair faults as required (refer to Boeing AMM
28-22-11).

B. Operational check during engine start.

. Do an operational check of the left engine fuel spar

valve actuator.

a. Asthe ENG 1 START LEVER on the CONTROL
STAND is moved to the IDLE position, verify the SPAR
VALVE CLOSED indication light on the OVERHEAD
PANEL for No. 1 Engine changes from DIM to BRIGHT
then OFF.

b. If the test fails, (bright light fails to illuminate), before fur-
ther flight, repair faults as required (refer to Boeing AMM
28-22-11).

2. Do an operational check of the right engine fuel spar
valve actuator.

a. Asthe ENG 2 START LEVER on the CONTROL
STAND is moved to the IDLE position, verify the SPAR
VALVE CLOSED indication light on the OVERHEAD
PANEL for No. 2 Engine changes from DIM to BRIGHT
then OFF.

b. If the test fails, (bright light fails to illuminate), before fur-
ther flight, repair faults as required (refer to Boeing AMM
28-22-11).

C. Operational check without engine operation.

1. Make sure No. 1 and No. 2 Engine FIRE switches on
the Aft Electronic Panel are in the NORMAL (IN) posi-
tion.

2. Make sure No. 1 and No. 2 Engine Start Switches on
the Forward Overhead Panel, are in the OFF or AUTO
position.

3. Do an operational check of the left engine fuel spar
valve actuator.

a. Move ENG 1 START LEVER on the CONTROL STAND
to the IDLE position and wait 10 seconds.

NOTE: Itis normal under this test condition for the ENG
VALVE CLOSED indication light on the OVERHEAD.

PANEL to transition from DIM to BRIGHT and stay
BRIGHT.

b. Move ENG 1 START LEVER on the CONTROL STAND
to the CUTOFF position.

c. Verify the SPAR VALVE CLOSED indication light on the
OVERHEAD PANEL for No. 1 Engine changes from
OFF to BRIGHT then DIM.

d. If the test fails, (bright light fails to illuminate), before fur-
ther flight, repair faults as required (refer to Boeing AMM
28-22-11).

4. Do an operational check of the right engine fuel spar
valve actuator.

a. Move ENG 2 START LEVER on the CONTROL STAND
to the IDLE position and wait 10 seconds.

N
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FIGURE 1 TO PARAGRAPH (G) OF THIS AD: ENGINE SHUT-OFF VALVE (FUEL SPAR VALVE) POSITION INDICATION

OPERATIONAL CHECK—Continued

AWL Number Task

Interval

Applicability

Description

NOTE: It is normal under this test condition for the ENG
VALVE CLOSED indication light on the OVERHEAD
PANEL to transition from DIM to BRIGHT and stay
BRIGHT.

b. Move ENG 2 START LEVER on the CONTROL STAND
to the CUTOFF position.

c. Verify the SPAR VALVE CLOSED indication light on the
OVERHEAD PANEL for No. 2 Engine changes from
OFF to BRIGHT then DIM.

d. If the test fails, (bright light fails to illuminate), before fur-
ther flight, repair faults as required (refer to Boeing AMM
28-22-11).

(h) No Alternative Actions and Intervals

After accomplishment of the maintenance
or inspection program revision required by
paragraph (g) of this AD, no alternative
actions (e.g., inspections) or intervals may be
used unless the actions or intervals are
approved as an alternative method of
compliance (AMOC) in accordance with the
procedures specified in paragraph (i)(1) of
this AD.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO) FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (j) of this AD. Information may be
emailed to: 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

For more information about this AD,
contact Rebel Nichols, Aerospace Engineer,
Propulsion Branch, ANM—-140S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
phone: (425) 917-6509; fax: (425) 917-6590;
email: rebel.nichols@faa.gov.

Issued in Renton, Washington, on April 4,
2014.
Jeffrey E. Duven,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 2014-08320 Filed 4-11-14; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2014-0230; Directorate
Identifier 2013—-NM-242-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Airbus Model A300-600 series
airplanes. This proposed AD was
prompted by reports of cracking found
in the pylon box, which was due to the
stresses resulting from the pressure
applied by the engines’ thrust reverser
cowl bumpers. This proposed AD would
require repetitive high frequency eddy
current (HFEC) inspections for cracking,
and replacement of all fittings if
necessary. Replacement of all fittings
would terminate the repetitive HFEC
inspections. We are proposing this AD
to detect and correct cracks of the pylon
rib 5, which could result in reduced
structural integrity of the airplane.

DATES: We must receive comments on
this proposed AD by May 29, 2014.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—

30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Airbus SAS,
Airworthiness Office—EAW, 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone +33 5 61 93 36
96; fax +33 5 61 93 44 51; email
account.airworth-eas@airbus.com;
Internet http://www.airbus.com. You
may view this referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, WA. For information on
the availability of this material at the
FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0230; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone
(425) 227-2125; fax (425) 227—1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
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to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2014-0230; Directorate Identifier
2013-NM-242—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2013-0286,
dated December 4, 2013 (referred to
after this as the Mandatory Continuing
Airworthiness Information, or ‘“‘the
MCAT”’), to correct an unsafe condition
for the specified products. The MCAI
states:

Cracks were found on the lower side of rib
5 in the pylon box on A300 aeroplanes
powered with General Electric engines.

Investigations revealed that these cracks
were due to the stresses resulting from the
pressure applied by the thrust reverser cowl
bumpers.

This condition, if not detected and
corrected, could affect the structural integrity
of the aeroplane.

Airbus developed an inspection
programme to detect the cracks and
associated actions to correct them.

For the reasons described above, this
[EASA] AD requires repetitive [HFEC]
inspections of the pylon rib 5 on the left
hand side (LH) and right hand (RH) side and,
when cracks are detected, replacement of the
affected structural part(s) [Replacement of all
fittings would terminate the repetitive HFEC
inspections.]

You may examine the MCAI in the
AD docket on the Internet at http://
www.regulations.gov by searching for
and locating it in Docket No. FAA-
2014-0230.

Relevant Service Information

Airbus has issued the following
service bulletins. The actions described
in this service information are intended
to correct the unsafe condition
identified in the MCALI

e Airbus Service Bulletin A300-54—
6031, dated May 30, 1996.

e Airbus Mandatory Service Bulletin
A300-54-6034, Revision 02, dated
August 26, 2013.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This Proposed AD
and the MCAI or Service Information

While paragraph (2) of EASA AD
2013-0286, dated December 4, 2013,
gives a compliance time of within 250
flight hours to replace fittings, this AD
requires replacement of those fitting
before further flight.

Costs of Compliance

We estimate that this proposed AD
affects 129 airplanes of U.S. registry.

We also estimate that it would take
about 9 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost $0 per product. Based
on these figures, we estimate the cost of
this proposed AD on U.S. operators to
be $98,685 or $765 per product.

In addition, we estimate that any
necessary follow-on actions would take
about 32 work-hours and require parts
costing $2,450, for a cost of $5,170 per
product. We have no way of
determining the number of aircraft that
might need this action.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on

products identified in this rulemaking
action.
Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2.Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR Part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

m 2. Amend § 39.13 by adding the

following new airworthiness directive

(AD):

Airbus: Docket No. FAA-2014—0230;
Directorate Identifier 2013-NM-242—-AD.

(a) Comments Due Date

We must receive comments by May 29,
2014.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Airbus Model A300 B4—
601, B4-603, B4-620, B4-622, B4-605R, B4—
622R, F4-605R, F4-622R, and C4-605R
Variant F airplanes, certificated in any
category, all manufacturer serial numbers,
except